I 791
\^D- /3~7

Record No.

2532

In The

Supreme Court of Appeals of Virginia
At Richmond

UNIVERSAL CREDIT CO., A CORP.
V.

BOTETOURT MOTOR CO., INC., ET AL.
FROM THE CIRCUIT COURT OF BOTETOURT COUNTY

RULE NO. U.
5.

t

Numuer of Copies to be Piled and Delivered to Op-

POSING Counsel. Twenty copies of each brief shall be filed with
tbe clerk of the court, and at least two copies mailed or delivered to opposing counsel on or before the day on which the brief
is filed.

- 7^
/'
y

If 6. Size and Type. Briefs shall be printed in type not less

in size than small pica, and shall be nine inches in length and
six inches in width, so as to conform in dimensions to the print.,ed records. The record number of the case shall be printted
on all briefs.

Tlie foregoing is printed in small pica type for t'lie informar|ion of counsel.
■;
M. B. WATTS, Clerk.

•;Court opens at 9:30 a. m,; Adjourn^ at 1:00 p. m.
CAUPFIELD PKINTING CO., STAUNTOJ, VA.

80 Vft 159

Index to Petition
(Record to 2532)
Page
1.

2.
3.
4.

5.
6.
·7.

Statement of the Case ....................... . 2-7*
Assignments of Error ....................... . 7-8*
Argm11ent ................................... .
8*
··Questions Involved .......................... .
10*
( 1) Question nmuber one ( Assignment of Error
No. 1) "\Vas a preference created under Section
60 (a) of the Bankruptcy Law of 1938, and if so was
such preference voidalJle as defined in Section 60 (b)
of the Bankruptcy Law of 1938? . . . . . . . . . . . . . .
10*
Argument this Question ....................... 19-35*
( 2) · Question number two ( Assignment of Error
No. II) Is Petitioner entitled to the credits which .
it claims? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
11*
Argument this Question ...................... 39-44*
( 3) Question number three ( Assignment of Error
No. III) Is Petitioner entitled to the off-sets it
claims? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
11*
A.rugment this Question ....................... 39-44*
Conclusion ...............................•... 44-47*
Prayer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47-48*
Certificate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . .
49*

Statutes Cited
Bankruptcy Law of 1938, Sect. GO (a) and ( b) • • • • • • • 12*
Chapter 1, Section 30 . . . . . . . . . . . . . . . . . . . . . . . . . . . .
13*
Section 70 ( c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
13*
Section 68 (a) and (b) . . . . . . . . . . . . . . . . . . . . . . . . . . . .
40*
Section 5224 ............... .'. . . . . . . . . . . . . . . . . . . . .
15*
Section 5180 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
15*
Section 2154 ( 49), Subdivision ( m) . . . . . . . . . . . . . . . .
16*
Section 2154 ( 61), Subdivision (b) . . . . . . . . . . . . . . . . . .
16*
Section 2154 ( 64), Subdivision (b) .................. i6-18*
Section 2154 ( 64), Subdivision ( e) . . . . . . . . . . . . . . . . . .
18*

Table of Cases Cited
McComb vs. Donalrl's Administrator, 82 Va., 903; 5 S. E.
-558 ............................................ 22*
Vwguiia Fire & Jlwrine Insurance Company vs. Lennon,
140 Va., 776; 125 S. E. 801 ....................... 24*
New Jersey Inswrance Company vs. General Electric Company, 160 Va., 342; 168 S. E. 425 ................. 24*

Page
Harkness vs. Russell, 118 U. S. 663, 7 S. Ct., 51, 30 L. Ed.
285; 55 C. J. Sec. 1199, p. 1212; 55 C. J. Sec. 1204,
P. 1216 .............................
25*
Bailey vs. Baker Ice Machine Company, 239 U. S.268; 36
S. Ot. 50 ; 60 L. Ed., 275 . . . . . . . . . . . . . . . . . . . . . . . . 25*
Finance & Guaranty Co .. vs. Oppenhimer, 276 U. S. 10; 48
S. Ct., 209 ; 72 L. Ed. 443 . . . . . . . . . . . . . . . .. . . . . . . . 29*
Big Four Implement Co. vs. Wright, 207 Fed., 535; 47
LRA (NS) 1223 ............................ ,..... 30*
J oh11; Deeire Plow Co. vs. Farmer Store Corrvpany, 154 Wis.,
490, 143 N. W. 194; .31 A. B. R. 156 .............. 30*
Fairmers' Co-Operative Co. of Barlow, N. D., 202 Fed.,
1005 ........................................... 30*
White vs: General Motors Acceptance Corp., 2 Fed. Supp.
406 ............................................ 30*
Remington on Bankruptcy, Fourth Edition, Vol. 4, Sec.
1727, Page 670 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30*
Adams v. Oity Bank & Trust Company of Macon, Ga., 115
F. (2d) 453· ..................................... 32*
In re: E. H. Webb Groc. Co., 32 F. Supp 3 .............. 32*
B'llh"rOWS v. Nvmocks, 35 Fed. (2d) 152 .......... , ..... 35*
Fvrestone Tire & Rubber Co. vs. Cross, 17 F. (2d) 417 .. 35*
Henderson Tvre & Rubber Co. vs. Reeves, 14 F. (2d) 903 35*
Jolwison v~. Burke Jlano-,~ Building Corp., 48 ·F. (2d) 1031 35*
Stover ys .. Valley Natl. Bank of Chambersbwrg, Pa., 6 F.
(2d) _ij4 •·•••..••.• '· ••••..•••••.•• •, •••••••••••••• 35it
Wyatt vs. Dtl/lioan, 87 Pac. ( 2d) 233 . . . . . . . . . . . . . . . . . . . 35*
Burke vs. Jlrederi.ckson, 131 Neb. 54,:8; 268 N. W. 348 .. 35*
In re: Fell 18 F. Supp. 989 .. .. .. .. .. . . . . . . . . . .. . . • • 35*
Federal Finance Corp. vs. Reed, 296 Fed. 1 ............ 35*
In Re: Lloyd; 6 Fed. Supp. 514 . . . . . . . . . . . . . . . . . .. . . 35*
Houck v. General Motors Acc. Corp., (Pa) 44 Fed. (2d)
410 . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35*
Hitrschfeld v. Nogle (lll) 5 F. Supp. 234 . . . . . . . . . . . . . . 35*
In re: Willoughby 95 F. (2d). 932 ........... ·•....· .... ·. 35*
In re: Fell, 16 Fed. Supp. 987 . . . . . . . . . . . . . . . . . . . . . . . . 35*·
Wolcott v. C01wmercial Investment Trust (Dist. Ct. N.
Y) 7 F. Supp. 809 .............................. 37*
Cumberland- Glass Jfanufactwring Corrvpany vs. DeWitt,
237 U. S. 447; 59 L. Ed., 1042, 35 S. Ct., 636; 34 A. B. R.
723 . . .. . . . . . . . . .·. . . . ,. . .. . ~ . . . . . . . . . . . . . . . . . . . . . . .. 41*
In re: Sewrles (Dist.. Ct. N. Y.) 200 Fed 893, 29 ABR.
_
635 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42*
O'.

•

•

•

•

•

•

•

•

•

•

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

UNIVERSAL CREDIT COMPANY,
( a corporation)
vs.
BOTETOURT MOTOR COMPANY; INC., et al..

PETITION

To the Honorable The Justices of The Supreme Oourt of
Appeals of Virginia:
Your Petitioner, Universal Credit Company, a corporation,
existing under the laws of the State of Delaware, with its principal office in the City of Detroit,- in the State of Michigan,- respectfully represents that it is aggrieved by a :final decree rendered on April 21st, 1941, by the Circuit Court for the County
of Botetourt, Virginia, in, a certain· chancery cause therein ·
pending, wherein your petitioner was the complainant and
Botetourt Motor Company, Incorporated, and Standard
Finance Corporation, a corporation, were defendants.
2*
*A duly certified copy of the transcript of the record
in said chancery ·cause is filed herewith. References
herein are to the manuscript record.
STATEMENT OF THE CASE·
The Universal Credit Company is a corporation engaged
principally in the business of :financing the purchase by dealers
of new automobiles from the For<:l Motor Company and also
lending money to dealers in certain ii;istances on used automobiles. In :financing new automobiles the Ford Motor Company
would· ship them:.' to the dealer on an 'invoice containing the
terms of the sale,. f).nd on :the reverse side thereof a conditional
sales contract, wherein it was S'..;>eci:fically stated that title to
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said automobiles should not l)ass to the dealer until the amount
due was fully paid iJI cash. The contract of conditional sale
was assigned by Ford Motor Company to Universal Credit
Company under agreements and arrangements previously existing between all parties concerned, although each contract
constituted ·a separate transaction.
When the lford Motor Company, usually by convoy, delivered
an automobile to the dealer, the dealer would execute the conditional sales contract, pay the convoy representative 1010 of
the purchase price, and when the convoy representative turned
the contract and 10% of the purchase price oveF to Universal.
Credit Company at its Norfolk, Virginia Branch, the Universal
Credit Company would then pay the Ford Motor Com3*
pany the full *amount of the purchase price of the automobile.
In lending money to dealers on used automobiles the Universal Credit Company gave the dealer a check for the amount
of loan desired and took a: chattel mortgage on the used automobile for security. These chattel mortgages were in the convE:'ntional form, and among other things provided for the payment of 15% attorney's fees if enforced by legal action..
Under dates of May 26th, 1939, elune 7th, 1939, July 27th,.
1939, and July 28th, 1939, the Ford Motor Company sol9- to
Botetourt Motor Company, Inc., certain new Ford automobiles
aggregating seven in number, which were delivered to Botetourt Motor Company, Inc., in the usual manner, said sales
evidenced by conditional sales contracts wherein it was spe<·ifically stated that title to said property should not pass to
the buyer until the amount due thereunder was fully paid in
cash, and wherein it was further agi·eed that all the provisions
of any unde1·lying agreement between the buyer and assignee
of said contract, should as between buyer and assignee become· a part of the contract as though set out verbatim therein.
These conditional sales contracts were duly assigned to UniYersal Credit Company, who paid the amount due thereunder
to the Ford Motor Company.
A dealer's wholesale underlying agreement was executed
by Botetourt Motor Company, .Inc., under date of January 7th,
1!939· directed· to Universal Credit Company wherein it was agreed that certain provisions should be incorporated· in,
3tt
and· by reference *become a part of, every conditional
sales contract executed by Botetourt Motor Company,
Inc., and purchased by Universal Credit Company under which
motor vehicles were delivered· to· said Botetourt Motor Company, Inc., by Ford Motor Company. Among these provisions
were the following :
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"Time is of the essence of this agreement, and in the event
of default in payment or failure to comply with any provision
l1ereof, or a proceeding in bankruptcy, receivership, or in solvency be instituted by or against undersigned or undersigned's
property, or you deem yourself insecure, or if any obligation
of undersif:,>ned to you is in default, for any reason whatsoever, this agreement shall be deemed in default and the full
amount shall immediately become due and payable; upon any
such default, you or any officer of the law, may take im.me~
d.iate posession of said property without legal process, without
demand (possession after default being unlawful) and fox:
this put·pose enter upon the premises where said property may
be and remove same."
.On July 18th, 1939 and July 27th, 1939 Universal Credit
Company made certain loans to Botetourt Motor Company,
Inc., and took as security therefor chattel mortages on. certain used Ford Automobiles. The loans were contemporaneous transactions, the cqnsideration passing at the time that
tbe chattel mortgages were given.
On July 29th, 1939 Botetourt Motor Coin1lany, Inc., applied
to the Division of Motor Vehicles of the Commonwealth of
Virginia to issue certificates of title to all of the seven
new automobiles and the three :used automobiles, and to show.
thereon, liens and retention or titles in favor of Universal
Credit Company. All of this is clearly set forth .in the bill
filed in this cause1 and in the voluminous evidence taken
5*
herein and will not *be referred to in any more detail
at this time. Pursuant to said applications certificates
of title were duly issued by the Division of Motor Vehicles .on
July 31st, 1039 showing proper liens and retention of titles in
favor of said Universal Credit Company.
Thereafter default having been made under the terms of the
existing agreements between Botetourt Motor Company, Inc.,
,and Universal Credit Company, in that said Universal Credit
Company deemed itself insecure, and thereupon on August
11th, 1939 instituted an action of detinue in this ·court, and
complying with the formalities prescribed by law, took pos~
session of the new and used automobiles aggregating ten in
number. Thereafter on August 18th, 1939, Botetourt Motor
Company, Inc., filed its petition in bankruptcy, and was adjudicated a bankrupt on August 21st, 1939.
After repossessing the automobiles Universal Credit Company in due course, deemed it for the best interest of all concerned, inasmuch as new models of Ford automobiles would
soon be on the open market, and the used automobiles would

~
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naturally depreciate in value, sold all of the automobiles and
now has in its possession certain funds derived from the sale
thereof. Subsequently by agreement of counsel the detinue
action was transferred from the law to the equity side of
this court and Universal Credit Company filed its bill to which
the respondents, A. G. Simmons, Trustee in Bankruptcy of
Botetourt Motor Company, Inc., and Standard Fin64•
ance Corporation,· duly fil~d their *answers.
In bringing its action of detinue and taking possession
of the ten automobiles in question, it was necessary for pet-tioner to give bond, and as a result of which it incurred certain
costs; and it also incurred a court cost in connection with the
detinue action. After petitioner secured possession of the
automobiles, they were transported to Roanoke and stored
until they could be disposed of. This likewise involved certain expenses.
·
The chattel mortgages in connection with the thre·e used auto:.
mobiles p1·ovided for the payment of 15% attorney's fees in the
event it was necessary to place the accounts represented thereby in the hands of an attorney for collection.
Petitioner sold all of the ten automobiles represented in this
cause and should be entitled to receive proper ·commissions on
the sale therof. The foregoing facts have been recited and are
material in the event that the court should l10ld in favor of pe. titioner on the question at issue, which would then involve a
consideration of what should be done with certain excess funds
in the hands of petitioner over and above the amount of the
balances due the petitioner on the several conditional sales
contracts and chattel mortgages iri question.
On February 13, 1939, Botetourt Motor Company, Inc., executed an assignment to Petitioner, which is referred to in this
cause as "Complainant's Exhibit No. 2", whereby Botetourt
Motor Company, Inc., assigned to Petitioner any funds or
credits then due or that might thereafter be due Bote7*
tourt Motor Company, Inc., from *petitioner and c'ertain
others mentioned therein, and agreed that any of said
funds or credits might at any time be applied upon the obligations of said Botetourt Motor Company, Inc., to petitioner.
As above stated, petitioner had certain excess funds in its
hands over and above the amount of its liens on the automobiles in question and, by virtue of such assignment, took the
position that it could retain such excess funds by virtue of
the assignment. The receiptings and evidence in this cause may
not reflect the exact amount of the indebtedness of Botetourt
Motor Company, Inc., to your petitioner; but this is a matter
which could be determined by proper proceedings, should. this
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Honorable Court reverse the final decree entered herein and
rPmand the cause to the trial Court.
ASSIGNMENT OF ERROR
First Assignment :
'The court erred in declini~g to grant the relief prayed for in
petitioner's Bill and in deciding that the action of petitioner in
tiling its proceeding in detinu~ and taking possession of
the automobiles· therein mentioned, aµd thereafter selling
the same, and applying for certificates of title on the same,
showing liens in .its fav·or, created a voida.ble ·preference
in favor of petitioner under Sec. 60- (A) of the Acts of
Congress of the United States of 1938, applying to Bankru tcy; and was, therefore, a voidable preference as defined
in Sec. 60- ( B) of said Bankruptcy Laws; and further erred
in rendering a judgment against petitioner and in favor
of A. G. Simmons, Trustee in Bankruptcy of Botetourt Moto Company, Inc., in the sum of $4,995.39 with interest at 6%
fr
August 11th, 1939, and the costs of this cause to be taxed
an assessed as directed in .said final decree of April
21st, 1941.
8*

Second Assignment :

The court erred in holding· that petitioner was not entitled
to credit against the funds in its possessJon for such expenses as
it had incurred in connection with the re-possessioµ and sale
of the automobles in question, such as bond premiums, court
costs, cost of transporting said automobiles, contra : Lynchb·urg Motor Oo. v. Thom,ason, 141 Va. 153, commissions for
selling the same attorney's fees in con:µection with chattel
mortgages on some of said automobiles, and other sundry ex:llenses.in connection therewith.
Third Assignment:
The court erred in deciding that the petitioner. was not entitled to off-set under .Sec. 68 of the Bankruptcy Laws of 1938,
thP funds in its hands in excess. of the amount of its liens and
expenses, aganst t_he indebtedness of Botetourt Motor Company
to it by virtue of the assignment from said Botetourt Motor
Company to petitioner, referred to in the evidence in this cause.

--6
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ARGUMENT
Assignment of Error No. 1.
OUR CONTENTIONS GENERALLY

In the view which we take in this cause, we do not feel that
it is material or necessary to enter into an extended discussion of whether or not the Botetourt Motor Company, Inc.t
was insolvent at the time that the conditional sales contracts
and chattel mortgages in question were executed and at the
time that applications for certificate~ of title were made to the
Division of Motor Vehicles and the certificates issued. Likewise we do not deem it material or necessary to discuss wherein
Universal Credit Compa~y had reasonable cause to
9*
believe that Botetourt .. Motor Company, Inc., was insolvent at the time that these various transactions
took place. We have made the statement of facts fairly complete and have outlined the steps taken and transactions had
in connection with the ten automobiles in question from the
time the instrwnents of conditional sale and chattel mortgage were negotiated until the automobiles were repossessed
and sold.
Our position briefly with reference to the seven new automobiles, evidenced by conditional sales contract, is that since
title did not pass to Botetourt Motor Company, Inc., until the
purchase price was paid in full, said Botetourt Motor Company, Inc., did not have any property in the automobles and
hence there could of necessity be no preferential transfer. In
taking possession of the automobiles the Universal Credit Company simply did what it had a legal right to do under the laws
of this state, and at the time that possession was taken pursuant
to the acton of detinue in this court, the rights of no lien
creditors or purchasers for value without notice had intervened, and hence the rights of Universal Credit Company were
superior to the rights of the· Trustee in Bankruptcy. We would
stress also that the transactions in connection with the seven
new automobiles were all for a present consideration and were
made in good faith. There is no queston of a pre-existing indebtedness, and it cannot be claimed that there was any diminution of the bankrupt's estate.
·
10*
*So far as the three used automobiles are concerned
our postion is that the chattel mortgages were contemporaneous transactions given for a present fair consideration
and tp..ere is no question of fraud nor pre-existing indebtedness.
There was likewise no dimuniton of the bankrupt's estate. The
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Unv·ersal Credit Company repossessed the automobiles prior to
·the filing of the petition in llankruptcy, and at that time the
rights of no lien creditors or purchasers for value without
notice had intervened, and in re-possessing the cars the Universal Credit Company only did what it had a legal right to
do under the laws of this state.
Should the respondents in this cause, however, discuss the
question of insolvency and point out wherein it is material to a
decision of the issues here involved, or should the court feel
1hat it is material and necessary so to do, we shall gladly discuss the question of alleged insolvency and cite such cases as
we find pertaining thereto.
QUESTIONS INVOLVED
1. Was the action of Botetourt Motor Company, Inc., in applying for certificates of title showing conditional sales contracts and chattel mortgages, and balance due Universal
Credit Company theron, sud, transfers of property as would
create preferences under Sec. 60 (a) of the Bankruptcy Laws
of 1938, and if so were they voidable preferences as defined in
Sec. GO ( b) of the Bankruptcy Laws of 1938?

11 *

*2. Is the Universal Credit Company entitled to credit against the funds now in its hands, such items in connection with the repossession and sale of the automobiles in
question, as bond premiums, court costs, costs of transporting
the automobiles, commission~ for selllfig the automobiles, attorneys' fees in connection with the chattel mortgages, and other
sundry ex1Jenses in connection therewith.
3. Likewise is it entitled to off-set, under Sec. 68 of the Bankruptcy Laws of 1938, the funds in its hands in excess of the
amount of its liens and expenses, against the indebtedness of
Botetourt Motor Company, Inc., to it, by virtue of the assignment from Botetourt Motor Company, Inc., to Universal Credit
Company, referred to in the evidence in this cause?
PROVISION·s OF INTEREST OF BANKRUPTCY
LAWS OF 1938 AND VIRGINIA STATUTES
INVOLVED

At the outset of any discussion dealing with the legal prineiples applicable to the facts of this cause it occurred to us that
it would be helpful, and would also serve the purpose of ready
reference, to set forth certain sections of the Bankruptcy Law
of 1938 and certain Virginia Statutes which appear to be in·volved.

----
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*Section 60(a) and (b) of the Bankruptcy Laws _of
1938 are as follows:

"Sec. 60. Preferred Creditors.-a. A preference is a transfer, as defined in this Act, of any of the property of a debtor
to or for the benefit of creditor for or on account of an antecedent debt, made or suffered by such debtor while insolvent
and within four months before filing by or against him of the
petition in bankruptcy, or of the original petition under chapter X, XI, XII, or XIII of this Act, the effect of which transfer will be to enable such creditor to obtain a greater percentage of his debt than some other creditor of the same class. For
the purpose of subdivision 'a' and 'b' of this section, a transfer shall be deemed to have been made at the time when it became so far perfected that no bona-fide purchaser from the
d(\btor and no creditor could thereafter have acquired any
right in the property so transfered superior to the rights of
the transferee therein, and, if such transfer is not so perfected
prior to the filing of the petition in bankruptcy or of the
original petition under chapter X, XI, XII or XIII of this
Act, it shall be deemed to have been made immediately before
bankruptcy."
"b. Any such preference may be avoided by the trustee if
the creditor receiving it or to be benefited thereby or his agent
acting with reference thereto has, at the time when the transfer is made, reasonable cause to believe that the debtor is insolvent. Where the preference is voidable, the trustee may recover the property or, if it has been converted, its value from
any person who has received or converted such property, except a bona-fide purchaser from or lienor of the debtor's transferree for a present fair equivalent value : Provided,· however,
t'hat where such purchaser or lienor has given less than such
value, he shall nevertheless have a lien upon such property,
but only to the extent of the consideration actually given by
him. Where a preference by way of lien or security title is
voidable, the court may on due notice order such lien or
13*
title to be preserved for *the benefits of the estate, in
which event such lien or title shall pass to the trustee.
For the purpose of any recovery or avoidance under this section, where plenary proceedings are necessary, any state court
which would have had jurisdiction if' bankruptcy l1ad not intervened and any court of bankruptcy shall have concurrent
jurisdiction."
The Bankruptcy Law contains a chapter dealing with definitions. "Transfer" is defined in Chapter 1 as follows:

~--------
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" ( 30) 'Transfer' shall include the sale and every other and
different mode, direct or indirect, of disposing of or of parting
with property or with an interest therein or with the possession
thereof or of fixing a lien upon property or upon an interest
theren, absolutely or conditionally, voluntarily or involuntarily,
by or without judicial proceedings, as a conveyance, sale, assign
ment, payment, pledge, mortgage,. lien, encwnberance, gift, security, or otherwise."
The title of the Trustee in Bankruptcy to property is dealt
with in Section 70 ( c) of the Bankruptcy Law of 1938. This
Section is as follows :
"c. The trustee may have the benefit of all defenses available
to the bankrupt as against third persons, including statutes of
limitation, statute of frauds, usury, and other personal defenses; and a waiver of any such defense by the bankrupt after
bankruptcy shall not bind the trustee. The trustee, as to all
property in the possession or under the control of the bankrupt at the date of bankruptcy or otherwise coming into the
possession of the bankruptcy court, shall be deemed vested as
of the date of bankruptcy with all the rights, remedies and
powers of a creditor then holding a lien thereon by legal or
equitable proceedings, whether or not such a creditor actually
exists; and, as to all other property, the trustee shall be deemed
vested as of the date of bankruptcy with all the rights remedies,
and powers of a judg111ent creditor then holding an execution
duly returned unsatisfied, whether or not such creditor actually exists."
*It might be well to point out here that this provision
was carried in the old Bankruptcy Laws under Section
47 (a) , Subdivision ( 2) . This section related to the duties of
trustees. For some reason, in the revision of the Bankruptcy
Laws, this particular provision was carried undei; Section 70
( c) dealing with the bankrupt's title to the property. A comparison of the two sections will show that under the revised section
it is specifically stated, "Tl1at the trustee * * * fi!hall be deemed
vested as of the date of ban,kruptcy with all the rights, remedies,
and powers of a creditor, etc." (Under.scoring ours). After
reading numerous cases under the old Bankruptcy Act dealing
with the rights, duties, and powers of trustees, it occurred to us
that this particular provision vesting the trustee with certain
rights, remedies and powers as of the date of bankruptcy, was
probably inserted to clear up any uncertainty that might have
existed on this point. Under the old law, by judicial construe14*
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tion, the trustee was vested with these rights as of the date of
the filing of the petition. Some of the decisions suggested the
possibility that the trustee might be vested with these rights at
some date anterior to the filing of the ·petition in bankruptcy,
hut pointed out that if such had heen the purpose of the framers of the Act they would undoubtedly have said so. Hence
this ·provision was probably inserted to put the question at rest.
15*

*Section 5224 of the Virginia Code of 1936, referred to
as the Traders Act is as follows :

''If factor, agent etc., who is a trader, fail to disclose name
of principal or partner, or do business in his own name, property used in such bµsiness liable for his debts; exception.-If
any person transact business as a trader, with the addition
of the words 'factor', 'agent', 'and company', or 'and co.' and
fail to disclose the name of his principal or partner by a sign
in letters easy to read, placed conspiciously at the house
wherein such business is transacted, and also by a notice published for two weeks in a newsnaper (if any) printed in the
city, town or county wherein the same is transacted; ·Or if
o.ny })erson transact such business in his own name, wit11out any
such addition, all the property, stock, and choses in action
acquired or used in such business shall, as to the creditors of
any such 1>erson, be liable for the debts of such person. This
section shall not apply to a person transacting such business
under a license to him as an auctioneer or commission mei.t,
chant."
The material° parts of Section 5189 of the Virginia Code of
1936 dealing among other things, with conditional sales contracts, is as follows :
"Reservation of title to, and liens on, goods and chattels sold,
to be void as to creditors, and purchasers for value, unless in
writing and docketed. Every sale or contract for the sale of
goods and chattels, wherein the title thereto, or a lien thereon,
is reserved, until the same be paid for, in whole or in part, or
the transfer of title is made to dependent on any condition,
where possession is delivered to the vendee, shall, in respect to
such reservation and condition be void as to creditors of the
vendee who acquire a lien u11on the goods and as to purchasers
from the vendee, for value, without notice, from such vendee
unless such sale or contract be evidenced by writing, signed by
the vendor and the vendee, setting forth the date thereof, the
amount due, when and how payable, a brief description of the
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goud:.; ;_~ad chattels, uncl the terms of the reservation or condi-

tion ; nnd unless said writing is filed for docketing with the
clerk of the county or corporation where deeds are adrn,:· mitted to record, as *provided by law, in which said
goods and chattels may be; provided that if such filing
for docketing be done within five days from the delivery of the·
goods and chattels to the vendee, it shall be as valid as to creditors and purchasers as if such filing for docketing had been
done on the day of such delivery of the goods and chattels."
Section 2154 ( 49) Subdivision ( m) of the Virginia Code of
1930, commonly called Motor Vehicle Code, defines "owner"
as follows:
"(m) 'Owner'-A person who holds the legal title of avehicle or in the event a vehicle is the subject of an agreement for
the conditional sale or lease thereof with the right of purchase
upon performance of the conditions stated in the agreement
and with an immediate right of IJossession vested in the conditional vendee or leasee, or in the event a mortgagor of a
vehicle is entitled to possession then such conditional vendee
or lesee or mortgagor shall be deemed the owner for the purpose
of this act, except that in all sucl1 instances when the rent paid
by the lessee includes cliarges for services of any nature andlor
when the lessee does not provide that title shall pass to the
lessee upon payment of the rent stipulated, the lessor shall be
regarded as the owner of such vehicle, and said vehicle shall
be subject to such requirements of this act as are applicable to
yehicles for compensation."
Section .?.154 ( Gl) Subdivision (b) of the Virginia Code of
1.936 states what the application for certificate of title shall
contain. This section is as follows :
" ( b) Every application for a certificate of title shall contain
a statement of the applicant's title and of all liens or encumbrances upon said vehicle and the names and addresses of all
persons having any interest therein and the nature of every
such interest."
Section 2154 ( 64), Subdivision (b) of the Virginia Code of
1930 deals with certificates of title and liens and encumbrances
placed on motor vehicles. The material part of this
17*
*section is a s follows :
"(b) The division upon receiving an application for a cer-
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tificate of title to a motor vehicle, trailer or sem-trailer showing liens or encwnbrances upon said motor vehicle, trailer
or semi-trailer, shall, upon issuing to the owner thereof a
c~rti:fi.cate of title therefor, show upon the face of the certificate of title all liens or encumbrances disclosed by such application. All such liens or encumbrances shall be shown in the
order of their priority, said priority being according to the information contained in such application."
''Liens or encumbrances placed on motor vehicles, trailers or
semi-trailers by the voluntary act of the owner after the original
issue of title to the owner must be shown on said certificate of
title. In such cases, the owner shall file application with the
divison on a blank furnished for that purpose, setting forth
tbe said lien or liens and such information in connection therewith as the said ·division may deem necessary, and the division,
if satisfied that it is proper that the same be recorded, and
upon surrender of the certificate of title covering said motor
vehicle, trailer or semi-trailer, shall thereupon issue a new
certificate of title showing said liens or encumbrances in the
order of their priority, said priority being according to the date
of the filing of said application fo·r same. For the purpose of
recording such subsequent lien, the director may require any
lien holder to deliver to the director the said certificate of
title; upon issuing the said new certificate it shall thereupon
be sent or delivered to the said lienholder from whom the pri01·
certificate was obtained.
"Said certificate of title to such motor vehicle, trailer or
semi-trailer shall be delivered to the person, firm or corporaton holding the first lien or encumbrance upon said motor
vehicle, trailer or semi-trailer and retained by him or them
until the entire amount of his or their lien is fully paid by the
owner of said motor vehicle, trailer or semi-trailer, when the
same shall be delivered to the next lien holder, and so on, and
if none, then to the owner of said motor vehicle, trailer or
semi-trailer. Said certificate of title, when issued by the division showing a lien or encumbrance, shall be deemed adequate
notice to the Commonwealth, creditors and purchasers
18* that a lien against the motor vehicle here *exists and the
recording of such reservation of title, lien or encumbrance in the county or city wherein the purchaser or debtor
resides or elsewhere is not necessary and shall not be required.
Motor vehicles, trailers or semi-trailers registered or for which
a certificate of title shall have been issued under this act shall
not be subjected to, but shall be exempt from the provisions of
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sections fifty-one hundred and eighty-nine and fifty-two hund:red and twenty-four of the Code of Virginia, as amended, nor
shall recordation of such lien in any other place for any other
purpose be required and shall have no effect. Provided that
if application for the registration or recordation of a lien or
encumbrance to be placed on a motor vehcle, trailer or semitrailer be filed in the office of the Division of Motor Vehicles in
the city of Richmond, Virginia, wthn ten (10) days from the
date of such applicant's purchase of such motor vehicle, trailer
or semi-trailer, it shall be as valid as to all persons, whomsoever, including the Commonwealth, as if such registration had
been done on the day such lien or encumbrance was acquired
and liens shown upon such certificates of title issued by the
division pursuant to applications for same, shall have priority
over any other liens against such motor vehicle, trailer or semitrailer, however created and recorded."
Section 2154 ( 64) Subdivision ( e) deals further with what
the certificate of title shall show. This subdivision is as follows:
" ( e) The certificate of title shall contain a statement of the
owner's title and of all liens or encumbrances upon the motor
vehicle, trailer or semi-trailer therein described and whether
possession is held by the owner under a lease, contract or
conditional sale or other like agreement. The certificate of title
shall also contain upon the reverse side forms of assignment of
title of interest and wa.~ranty thereof with space for notation
of liens and encumbrances upon such motor vehicle,trailer or
semi-trailer at the time of a transfer."
19*

~coNSIDERA:TION OF QUESTION NO. 1.

1. Was the action of Botetourt Motor Company, Inc., in
applying for certificates of title showing conditional sales contracts and chattel mortgages, and balance due Universal
Credit Company thereon, such transfers of property as would
create preferences under Section 60 (a) of the Bankruptcy
Laws of 1938, and if so, were they voidable preferences as defined in Section 60 (b) of the Bankruptcy Laws of 1938?
A proper approach to this question involves a consideration
of Section 5189 of the Virginia Code of 1936 and certain provisions of Section 2154 of the Virginia Code of 1936 which have
been quoted above.
Section· 5189 of the Code provides that, "Every sale, or contract for the sale of goods and chattels, wherein the title thereto, or lien thereon, is reserved, until the same be paid for,
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in whole or in part, *

* * shall in respect to such reservation
and condition be void as to creditors of the vendee who acquire
a lien upon the goods and as to purchasers from the vendee for
value without notice, etc." It will be readily seen that the
language, "Every sale~~~~ wherein the title thereto, or lien thereon, is reserved," clearly distinguishes between pure conditional
sales and sales reserving a lien. In other words the title would
not pass in the case of a pure conditional sale whereas in the
other, where a lien is.reserved, it would.
It will also be seen from this section that unless the conditional sales contract is docketed it shall be void as to creditors
of the vendee who acquire a lien and as to purchasers from
the vendee for value without notice. It would hence
2ou
*follow that docketing is not absolutely necessary under
our Statute, and that the contract could be enforced between the parties without the necessity of docketing. It would
further follow that the contract would be valid also as to
general creditors without the necessity of docketing.
Section 2154: ( 4:9) , subru,vision (m ) of the Code defining an
"owner" for the purpose of the 1tfotor Vel1icle Code particularly
contemplates buyers under conditional sales contracts and
says that the owner is a person who holds the legal title of a ·
vehicle or in the event a vehicle is the subject of an agreement
for the conditional sale or lease thereof with the right of purchase upon performance of the condition stated in the agreement and with an immediate right of possession vested in the
conditional vendee. or leasee. Due to the nature of motor
vehicles, and their reb>ulation by the state, it is, of course, necessary for the one in possession and who uses it to comply with
certain requirements of the 1\'Iotor Vehicle Code relative to
registration and certificate of title, and hence full provisions
have been enacted dealing with procedure where possession is
held by one person, but title reserved in another under conditional sales contracts.
Section 2154 ( 61) Subdivision (b) specifically provides that
every application for a certificate of title shall contain a statement of the applicant's title and of all liens or encumbrances
upon said vehicle and the names and addresses of all
21 ~~
*persons having any foterest therein and the nature of
every such interest. This again clearly shows a purpose
to recognize and protect the rights of conditional vendors.
Section 2154 ( 64) subdivision (b) provides in detail the procedure when the Division of Motor Vehicles receives an application for a certificate of title. It is of interest to ·note that
it specifically provides that motor vehicles for which a certificate of title shall have been issued under the Motor Vehicle
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Code shall not be subjected to, but shall be exempt from, the
provisions of Section 5189 and Section 5224 of the Code of
Virginia. This latter Section is, of course, what is referred to
aR the Traders Act.
Section 2154 ( 64) , Subdivision ( e) provides, among other
things, that the certificate of title shall contain a statement
of the owner's title and of all liens or encumbrances upon the
motor vehicle therein described, and whether possession is
held by the owner nuder a lease, contract, or conditional sale,
or other like agreement. Here again is a provision of the
Motor Vehicle Code specifically recognizing conditional sales
and providing that an applicant for a certificate of title shall
show by what authority he holds possession of a motor vehicle.
As elsewhere stated we do not see how there could be preferential transfer in this case because the bankrupt, having never had
title to the motor vehicle, had no 1)roperty therein which he
could transfer. It was specifically 1)rovided in the contract
that title should not 1,ass until the purchase price was
22*
paid in *full. By the same process of reasoning since
title was never in the bankrupt and he had no property
to transfer, there could naturally be no diminution of the
bankrupt's estate. Conditional sales contracts have been frequently construed by the Supreme Court of Appeals of this
state and it is uniformly held that where title is retained in
the vendor until the purchase price is paid in full, the vendee
does not acquire any property in the subject of the sale.
VIRGINIA CASES CONSTRUING CONDITIONAL SALES

McComb vs. Donald's Admvnistrato-r, 82 Va., 903, 5 S. E., 558
We shall not undertake to relate in detail the facts of this
c·ase as we are citing it particularly for the applicable language
contained therein and the expression of the court clearly indfoating that the Virginia Courts, as well as those of other
jnrisdictions, recognize that in contracts of conditional sale
the property in the goods does not pass to the buyer until the
condition has been fulfilled. Headnote No. 1 to the McComb
case is as follows :
"1. Conditional Sales-vVhere vendor agrees to sell to vendee personal property for a price agreed to be paid at a future
time, and delivers possession, but expressly retains title until
payment, it is a conditional sale; and though by parol or by an
unrecorded .instrtunent, it is valid as against vendee's creditors
i>r subsequent purcl1asers, with or without notice.. 0. D. Steam
ship Co. v. Burckhardt, 31 Gratt., 664."
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The court, after stating that the question in the case was
whether an unrecorded con~ract of conditional sale of personal
property was valid as against purchasers from the vendee
23*
without *notice and after stating the facts, spoke as
follows on page 905 of the opinion:
"Now, that the contract_ between Donald and the firm of McCoy & Saunders was a conditional sale seems to us· to admit of
no doubt. * -c. * And in such cases, the courts have very generally held, in accordance with the common law principle,
which construes contracts, not in contravention of the law, according to the intention of the parties, that the payment of the
purchase money is.a condition precedent on the part of the buyer
to the vesting of the title, and that the property in the goods
agreed to be sold does not pass to the buyer until that condition
})._as been fulfilled. 2 Schoul,er's Per. Propr., Sec. 294, ed. 1884;
Benjamin on Sales, sec. 320, note (d); Ooggil v. Hartford and
New Haven R.R. Oo. v. Gray Sec. 48; Ballard v. Bwrgett, 40
N. Y. 315; Forbes v. Mwrsh, 15 Conn., 394; in re Binford, 3
Hughes C. C. R. 295; Duncan v. Stone; 45 Vt. 118. And in such
sales are held to be valid, and they have been held to be so, as between the original vendQr . and vendee, in Massachusetts,
Connecticutt, New Hampshire, Vermont, Maine, Missouri, Indiana, Iowa, Ohio, Michigan, Georgia, New Jersey, and with
some. lack of uniformity, in New York also, it seems to us inevitable that they must be valid _as against purchasers from,
and creditors of, the vendee; and that the decided weight of
American authority is in favor of this view. Forbes v. Mwrsh,
supra, Paul v. Reed, 52 N. H. 136; Oole v. Ber·ry, 42 N. J. L.
308 OoggMll v. Hartford & R. R. Oo. 3 Gray, 548; ·Sage v.
Slentz, 23 Ohio St. I; Stevens v. Brennan, 79 N. Y. 254 ;· Thorpe
v. Fowler, 57 Iowa 541; 2 Schouler's Per. Prop. 299, 300."
·
"By the terms of these contracts, and the intention of the
parties.thereto, nothing passes to the vendee but the bare posse&sion before the sale has been consummated by the performance of the condition. Until that time, the property remains
in the vendor. Unless, therefore, the vendee can convey what
does not belong to him, it is impossible that he can convey the
title to his sub-vendee; and this accords with the common law,
that a man who has no authority to sell, cannot, by making a
sale, transfer the property to another.. Dyer v. PeMson, 3 B
and C, 42."
See also the following cases :
24*

*Vir,qini~ Fire & Mwrine Insurance Oo., v. Lennon 140
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Va., 766, 125 S E 801; New Jersey Insurance Oompany v.
·oeneral Electric Oo. 160 Va. 342; 168 S. E. 425; Hwrkness vs.
1-liussell, 118 US, 663, 7 S. Ct, 51, 30 L. Ed 285 55 C. J., Sec.
1199, p. 1212; 55 C. J., Sec. 1204, p. 1216.
As elsewhere stated our view of this case is that there could
he no preferential transfer of the seven new automobiles in this
case because the Botetourt Motor Company, Inc. did not have
title to the automobiles and hence no property to transfer. Preference, of course,. presupposes a transfer of property, as this is
the specific languag~ of the Bankruptcy Law. In stating that the
foregoing is our view of the case, so far as the seven new automobiles are concerned we do not mean to say that it excludes
any other view or theory that we might have, for we feel that
regardless of the question of property right, the· transactions
evidencing the sale of the seven new automobiles were made in
good faith, for a present consideration, and there was no question of a pre-existing debt. There are, of course, certain elements necessary to be present to constitute a preference, a voidable one, and these elements were simply not present in this
case.
We have read numerous cases and have made an exhaustive
SP.arch of the authorities in an effort to assemble and cite cases
that would be of interest and help to the Court in deciding the
questions here ip.volved. We shall cite below a decision from
the Supreme Court of the United States, and decisions from
Feder.al Circuit and District Courts, as well as decisions of
State Courts from other jurisdictions, specifically an25*
nouncing *the rule in bankruptcy cases, that there could
be no preferential transfer where conditional sales are
involved, because the conditional vendee had no property to
transfer. From our examination it appears that the leading
and controlling case on· this point is

BaiZey v.~. Baker Ice Machine Oompany, 239 U. S,. 268, 36 S.
Ct., 50, 60 L. Ed, 275.
The facts of this case as stated by the Court as .follows :
"By a contract in writing, made at Omaha, Nebraska, October 14, 1911, between the Baker Ice Machine Company and
Grant Brothers, the former agreed to deliver and install upon
· the premises of the latter at Horton, Kansas, an ice making and
refrigerating machine for the sum of $5,940, to be paid partly
in cash and partly in deferred installments evidenced by interest-bearing notes. It was specially stipulated that the title
to the machine should be and remain in the Baker Company

until full ·payrnent of the purchase price; that the machine
should not be deemed a fixture to the realty prior to full pay·meut; that in the meantime Grant Brothers should keep the
machine in good order and keep it insured for the benefit of the
Baker Company; that if default was made in the payment of the
purchase price, the Baker Company should have the right to
resume possession and take the machine away; and that, in the
event this right was exercised, the company should be reimbursed for all expenses incurred under the contract, should be
compensated for any damage done to the machine in the mean
time, and should be allowed a rental for its use equal to 670
per annwn upon the purchase price from the date of the installation to that of the resumption of possession. And it was
further stipulated that the Baker Company should have the
right to :file a mechanics' lien for the materias and labor furn1shed under the contract, and that no notice of a purpose to file
such a lien, other than that afforded by this stipulation, would
be required.
''The machine was installed in February, 1912, the cash payment was made and notes were given for the balance of the
purchase price, all as contmnplated by the contract. A
26*
partial payment upon two of the *notes brought the total. payments up to $3,200.14, and nothing more was
paid. l\Iay 15, 1912, but not before, the contract was filed for
record in the county register's office. At that time Grant
Brothers were insolvent, and if the contract operated as a
transfer of the machine from them to the Baker Company, all
the elements of a prefential transfer, in the sense of the Bankruptcy act, were present."
'

July 11, 1912, within four montl1s after such filing, Grant
Brothers presented to the district court for the district of Kansas their voluntary petition in bankruptcy, and on the next day
were adjudged bankupts. Possession of the machine, which
had remained with them up to that time, was then passed to
the trustee in bankruptcy. Shortly thereafter, the balance
of the purch~se price being due and unpaid, the Baker Company intervened in the bankruptcy proceed!ng, asserted that
it owned the machine and was entitled to possession in virtue of
the contract, and applied for an order directing that the possession be surrendered to it Upon a hearing before the referree
the application was denied, and upon a petition for review his
action was sustained by the District Court. An a1Jpeal to the
Circuit Court of Appeals resulted in a reversal of the decree,
with a direction that the macl1ine be delivered to the Baker
Company unless, within a time to be named, the trustee pay

Universal Credit Co. v. Botetourt Motor Co.

19

the balance of the purchase price.. 126 C. C. A. 425, 568, 209
.Fed. G03, 844."
"During the pendency of the controversy, as now appears,
the machine was sold for $2,800, pursuant to an order of the
rl:feree, 1~equested by the parties, whereby the proceeds were
to take the place of the machine and be disposed of according to
the final decision."
Mr. Justice Van Devanter, after holding that the contract
was one of conditional sale, said :
"The question next to be considered is whether the contract
operated as a preferential transfer by Grant Brothers within
tlle meaning of Section 60b of the Bankruptcy Act, as amended June 25, 1910, chap. 412, 36 Stat. at La., 838, 842, Comp. ·
Stat. 1913, Sections 9586, 9044, which declares that 'a transfer' by a bankrupt 'of any of his property' shall be
27* voidable by the trustee, if it be made or *recorded ( when
recording is required) within four months before the
petition in bankruptcy is filed, and the 'bankrupt be insolvent
and the transfer 4> * * then operate as a preference' etc. The
section leaves no doubt that to be within its terms the transfer
must be one which a bankrupt makes of his own property and
which operates to prefer one creditor over others ; and if further light be needed there is a declaration in the Bankruptcy
Act (Sec. 1, clause 25) that the word 'transfer' shall be taken
to include every mode 'of disposing of or parting with property,
or the possession of 1wo1Jerty, absolutely or conditionally, as a
payment, pledge, mortgage, gift, or security.' ( 30 Stat. at L.
545, chap., 541, Comp. Stat. 1913, Sec 9585.) It therefore is
plain that Section GOb refers to an act on the part of a bankrupt whereby he surrenders or encumbers his property or some
part of it for the benefit of a particular creditor, and thereby
diminishes the estate which the bankruptcy act seeks to apply
for the benefit of all the creditors. New York, Oo·unty Nat.
Bank ·V. Ma.~sey 192 U. S. 138, 147, 48 L. Ed., 380, 384, 24 Sup.
Ct Rep 1.99. Applying this test to the contract in question, we
think it did not operate as a preferential transfer by Grant
Brothers, the bankrupts. The property to which it related was
not theilrs, but the Baker Oo,mpany's. The ownership was not
transferred, but only the possession, and it was transferred to
the bankrupts, not from them. Being only conditional purchasers, they were not to become the owners until the condition
was performed. No doubt the right to perform it and thereby
to acquire the ownership was a property right. But this right
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was not surrounded or encumbered. On the contrary, it remained with the bankrupts and ultimately passed to the trustee, who was free to exercise it for the benefit of the creditors. So
there was no diminution of the bankrupt's estate."
Speaking of the recording law of the State of Kansas where
the case arose, the Court said:
"Under the recording law of Kansas a contract of conditional
sale is valid between the parties, whether filed for record or not,
but is void as against a creditor of the vendee who fastens a lien
upon the property by execution, attachment, or like legal
process before the contract is filed for record. Gen.
28*
Stat. 1909, Sec 5237; Mo Vay v. EngUsh, 30 Kan. *368,
371, 1 Pac. 795; American Lead, Pencil Oo., v. Champion,
57 Kan. 352, 357, 46 Pac. 696, Y owngberg v. Walsh, 72 Kan., 220
227, 83 Pac., 972; Geiser Mfg. Oo. v. Mwrray, 84 Kan. 450, L. R.
A .. 114 Pac. 1046; Paul v. Lingenfelter, 89 Kan., 871; 132 Pac.;
1179; Geppelt v. Middl-e West Stone Oo., 90 Kan., 539, 544> 135.
Pac.. , 537; Di(J)on v. Tyree, 92 Kan., 137, 139, 139 Pac 1026 ;Big
Four Implement Oo., v. Wright, 47LRA (NS) 1223, 125 C. C.
A. 577,207 Fed. 535. Here the contract was made October 14,
1911, and filed for record May 15, 1912. In the meantime, no
oreditor fastened a Uen upon the property by ea:eaution, attachment, or other legal 1wocess. But it is contended that sec
tion 47a clause 2 of the Bankruptcy Act, as amended in 1.910,
chap. 412, 36 Stat, at L. 853, 840 Comp. Stat, 1913, Sections
9586, 9631, gave the trustee the status of a creditor having such
a lien."
After making the foregoing statement the Court then discussed at some length the time that the trustee rights become effective and held that the better view, and the one which accorded
with the other provisions of the Bankruptcy Act was that the
trustee took the status of a creditor holding a lien by legal or
equitable proceedings as of the time when the petition in bank1·uptoy was filed. Since the petition in bankruptcy was filed
almost two months after the conditional sales contract was filed
for record, it was held that the trustee was not entitled to assail
it under the recording law of the state.
So far as we have been able to determine the foregoing case
has been followed consistently by the Supreme Court of the
United States and it has been quoted from and cited in numerous decisions of the various Circuit Courts of Appeals and
in the District Courts where the question of preferential transfers have been involved, and where the rights of the trustee in
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bankruptcy as against a conditional vendor who takes
possession of the property *prior to the petition in bank·
ruptcy are concerned. We submit that it is controlling
in this case.
.
Another leading case from the Supreme Court of the United
States and one very frequently cited in a consideration of this
question is that of
Finance & Guaranty Oo. v. Oppenhimer, 276 U. S. 10, 48 S. Ct.,
209 72 L. Ed., 443.
29*

Mr. Justice Holmes delivering the opinion of the Court
stated the facts as follows :
"This is a suit brought by the respondent, trustee in bankruptcy for W. A. Lee, to recover the value of four automobiles
seized by the defendant, the petitioner, in circumstances alleged
to have made the taking a ·preferenc~ if maintained. The defendant sold the automobiles to the bankrupt by a duly recorded contract of conditional sale. On January 10, 1921, it
repossessed itself of the cars by a suit in detinue. Ten days
later, on January 20, the petition in bankruptcy was filed
against Lee, and on February 25 he was adjudicated a bankl'Upt. About a year later the trustee brought this suit relying
upon the Traders Act, Sec 5224 of the Code of Virginia, by
which it may·be assumed, all the property used by Lee in his
lmsiness including these cars, 'shall as to the creditors of any
such person, be liable for the debts of such person.' The trustee
prevailed in the Circuit Court of Appeals. Opinion 5 Fed
(2d) 486. l,ormal conclusions, 15 Fed. (2d) 1011. A writ
of certiorari was granted by this court. 273 U. S. 689, 71 L.
}Jd, 842, 47 Sup. Ct. Rep. 460"
In its opinion, the Court said :
"We are of the· opinion that the decision was wrong for the
reason given by the dissenting judge below. The Supreme
Court of Appeals of Virginia has construed the Traders' Act,
and has established that 'the creditors' in Section 5224 means
creditors having a lien. Oapitoi Motor Oorporation v. Harry
N. Lasker, 138 Va. 630, 123 S. E. 376. The lien of the trustee
in bankruptcy did not arise until after the property in question
had come back to the hands of the petitioner, which had reserved title to itself. Bailey v. Baker Ice Maohvne Oo., 239
30* U. S. 268, 270, 60 L. Ed, 275, 36 Sup. *Ct., 50 M Mtin vs.
Oommeroial Natl. Bank 245 U.S., 513517, 62 L. ed. 441,
442, 38 Supt. 9t. Rep. 176; Bankr:nptcy Act, Sec 47 (a) (2) as
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amended. U. S. C. title 11, sec 75. Therefore, the retaking of
the property was valid as against the trustee. It could not
work a preference unless he represented a claim that was paramount when the l)roperty was seized. At tl1at time the petitioner did what it had a right to do as against the bankrupt
and simply took what was its own. It did no wrong to any
creditor, for no creditor not having a judgment or other
lien could have complained so far as the law of Virginia went.
See Fiirestone Tvre & Rubbe'I· Co. v. Cross ( CCA 4th) 17 F. ( 2d)
417, 421, 422. The majority in the Circuit Court of Appeals
took the distinction between a trustee under a conventional
deed of trust for the benefit of creditors and a trustee in
bankruptcy, that the former has no power to vacate preferences.
But, as we have implied, a party holding security does not
create a preference by taking 11ossession under it within four
months if he lawfully may under the law of state. Thompson
v. Fairbanks, 196 U. S. 516, 49 L. ed 577 25 Sup. Ct. Rep. 306;
Humphrey v. Tatman., 198 U.S. 91, 49 L. Ed. 956, 25 Sup. Ct.
Rep. 567."
We understand it to be admitted that the plaintiff is entitled
to judgment for $700.00 for property not covered by the petitioner's title, that amount having been allowed by the district
court, although it held as we do that the seizure was lawful.
We follow the judgment in that respect. With this understand
ing the judgment of the Circuit Court of Appeals is reserved"
Judgment reversed"
See also the following cases :

Big Four Implement Co. v. Wright, 207 Fed., 535, 47 LRA
(NS) 1223.
J olm Deere Plow Oo. v. Farmer Store Company, 154 Wis.,
490, 143 N. W. 194, 31 A. B. R., 156.
Farmers' Co-operative Co of Barlow, N. D ., 202 Fed., 1005
White vs. General Motors Acceptance Carp., 2·Fed. Supp. 406
There is a discussion of this principle in Remington on Bankruptcy, Fourth Edition, Vol. 4, Sec. 1'.727, page 670, wherein it
is said:
"A conditional sale, unless a mere disguise, is ·not
a 'transfer' out of the insolvent fund, but is a *reservation of title, and therefore cannot be a preference; a
fortiori, the recording of it could not operate as a transfer, nor
could the failure to record it effect a transfer of the title to the
conditional vendee."
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· "Conditional sales are not 'transfers' from the bankrupt and
therefore cannot constitute preferences. * * * So, where a con~·
ditional sale contract, requiring record by state law, is ultimate
ly filed for record before the bankruptcy, though in the meantime withheld from record, the fact that the filing for record
occurred within four months period is of no consequence; for
Section 60 ( b) of the Act, relative to the date of record being
the date of the preference, applies only to transfers by the
bankrupt, and not to reservations of title by third parties/'
In the foot notes to the above section Remington cites Bailey
v. Baker Ice Machine Gompariy, Big Four Implement Oompany v. Wr-ight, White v. General .Motors Acceptance Oorp.,

and Deere Plow Oompany v. Farmer Store Oompany, all of
which I have heretofore cited in this petition.
In the same volume Section 1636, page 561, the following is
said:
"Conditional vendor retaking possession-Thus the retaking
of possession by the seller of property sold on conditional sale,
i..Q a retaking of possession of one's own property and does not
affect a diminution of the estate."
Again in the same volmne under Section 1783, page 739, the
following is said:
"In general a conditional sale, unless a mere disguise, is not
a 'transfer' out of the insolvent fund at all, but is a mere reservation of title to property not yet become part of such fund;
tl1erefore, it cannot be a preference, and a fortiori, the recording of it could not operate as a transfer nor could the failure
to record it effect a transfer of the title to the conditionaf
vendee."
'

32*

*See also the 'following cases:

. Adams v. Oity Bank ~ Trust Oompany of Macon, Ga., 115
~,. (2d) 453; In re: E. H. Webb Gro. Oo., 32 F. Supp. 3.
.EFFECT 01:i, TAKING POSSESSION OR RECORDING
LIEN AS AGAINST RIGHTS OF TRUSTEE.
:. .As previously stated in our view of this case, certainly so·
~ar as the seven new. automobiles are concerned, there was no.
pl'eferential transfer because Botetourt Motor Company, I~c.',.
·had no property in the said seven new automobiles to transfer.
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This view does not take into consideration, of course, the three
used automobiles on which a chattel mortgage was given py
Botetourt Motor Company, Inc., to secure contemporaneous
loans to it by the Universal Credit Company.
Let us asswne, however, for the sake of argument that this..
view that there was no property to transfer should not be the
controlling test, then not only as to the seven new automobiles but also· as to the three used automobiles as well, it
would seem that applying for certificates of title to the ten
motor vehicles involved showing the conditional sales contracts
and chattel mortgages in favor of Universal Credit Company,
and taking possession of the said ten automobiles by an action
of detinue prior to the filing of tl1e petition in bankruptcy,
would be valid as to the trustee and no voidable preference effected.
There are numerous decisions in the Federal Courts and in
the State Courts of other jurisdictions sustaining the view that
where the conditional sales contract or chattel mor.tgage is
docketed or recorded prior to the filing of the petition in bankruptcy, or where possession of the 11roperty is taken by
33*
the *conditional sales vendor, o~ proper proceedings are
instituted by the mortgagor to enforce his lien either before or after bankruptcy, the rights of such conditional sales
vendor or mortgagor are superior to those of the trustee in bankruptcy and no voidable preference is effected.

BaiZey v. Baker Ice Machine Oompany, 239 U.S., 260, 36 S.
Ct. 50, 60 L. Ed., 275.
This c.ase has been previously cited and as elsewhere indicated
it is one of the leading, if not the leading case on the subject
in question. In that case the contracts of conditional sale were
made October 14, 1911 and filed for record May 15, 1912. At
tbat time the conditional vendee was insolvent. On July 11,
1912 the conditional vendee filed its voluntary petition in
bankruptcy. This was within four months of the filing of said
contracts.
In considering the ·rights of the trustee as against the conditional vendor the Court said:
"Under the recording law of :Kansas a contract of conditional
sale is valid between the parties, whether filed for record or
not, but is void as against a creditor of the vendee who fastens ·a lien upon the property by execution, attachment, or
like legal process before the contract is filed for record. * * •·
Here the contract was made October 14, 1911 and filed for re-
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cord May 15, 1912. In the meantime, no creditor fastened a
lien upon the property by execution, attachment, or other
legal process. But it is contended that Section 47 (a) Clause
2, of the Bankruptcy Act, gave the Trustee the status of a
·ci·editor having such a lien.
The Court then went on to discuss Section 47 (a) and spoke
as follows:
I

"Had it been intended that the trustee should tak~
the status of a creditor holding a lien by legal or
equitable process as of a time anterior to the initiation of the
banklruptcy proceed,ing, it seems reasonable to believe that some
expression of that intention would have been embodied in Section 47 (a) as amended. As this was not done, ·We think the
better view, and one which accords with other provisions of
the Act, is that the trustee takes the status of such a creditor as
of the time when the petitition in bankrupcy is filed. Here
the petition was filed almost two months after the contract
was filed for record, and therefore the trustee was not entitled
to assail it unde1· the recording law of the State."
85*

See also the following cases :

Bu,rrows v. Nim,ocks, 35 Fed. (2d) 152;
Fvrestone Tvre & Rubber Co. vs. Cross, 17 F. (2d) 417;
Henderson '11ire & Rubber Oo. vs. Ree·ves, 14 F. (2d) 903;
Jolwison vs. Burke'Manor Bii-il<li-n,q Corp., 48 F. (2d) 1031;
Stover vs. Valley Natl Ba.nk of Chambersburg, Pa 6 F.
(2d) 54;
Wyatt vs. Dunca.-n, 87 Pac. ( 2d) 233 ;
Burke vs. F'l·ederickson, 131 Neb., 548; 268 N. W. 348;
In re : Fell, 18 F. Supp. 989
Federal Pina.nee Corp. vs. Reed, 296 Fed. 1;
In re: Lloyd, 6 Fed. Supp. 514.
Houck v. General Alotors Acc. Corp. (Pa.) 44 Fed. ( 2d) 410;
Hirschfekl v. No,qle, (Ill) 5 F. Supp. 234;
In re: Willoughby, 95 F. (2d) 932;
In re: Fell, Hi Ji,ed. Supp., 987
CONSIDERATION OF ASSIGNMENT OF ERROR NO. 2
. This assignment is as follows:
The Court erred in holding that Petitioner was not entitled
to credit against the funds in its possession for such expenses
as it had incurred in connection with the re-possession and sale
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of.. the automobiles in question, such as bond premiums, court
costs, cost of transporting said automobiles, commissions
36* *for selling the same, attorney's fees in connection with
..
chattel mortgages on some of said automobiles, and other
sundry expenses in connection therewith.
, . In bringing its action of detinue in this Court, and taking
possession of the ten automobiles in question, we contend that
the Universal Credit Company was only doing what it had a
yalid legal right to do. It held conditional sales contracts on
the; s~v;en new automobiles and chattel mortgages on the three
used automobiles. At the time that the action of detinue was
J~·stitu~ed the Universal Credit Company deemed itself insecure
~.nd hence instituted proceedings to take the automobiles into
j.ts possession, and enforce its right under the conditional
sales contracts and chattel mortgages in question.
. . The giving of a bond, which was for the protection of the
r.e~pondents, among others in this cause, was a necessary inci~e,:q.t of the action of detinue, as well as the incurring of court
~qs.ts. After the automobiles were delivered to the representatives of the Universal Credit Company in Fincastle it was
necessary to transport them to Roanoke for proper storage
here until they could be disposed of. As new model of Ford
automobiles were to appear 011 the open market within a reasonably short time after the autoinobiles were repossessed, the
Universal Credit Company deemed it to the best interest of
all concerned. to sell the automobiles and accordingly did so,
after extensfre efforts and negotiations with prospective purchasers. We do not believe that it will be seriously con37* tended that all of the automobiles were not sold at *a
price commensurate with their fair cash market value.
The chattel mortgages in connection with the three used
automobiles provided for the payment of 15% attorney's fees,
and we see no reason why this sum is not a proper credit to be
applied against any funds now in its ·hands to which the estate
of the bankrupt might otherwise be entitled. Likewise the
Universal Credit Company is entitled to commissions on the
sale of the automobiles. Had their sale taken place pursuant
to order of the Court, it could hardly be denied that the
Sheriff, or such other official· or representative of the Court
as might make the sale, would be entitled to all reasonable
expenses and commissions.
The foregoing discussion is, of course, concerned primarily
with the situation that would be presente(l, should this Court
rule in our favor on the questions here at issue, which would
then involve a consideration of what should be done with certain excess funds in our hands over and above the amount
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of the balances due the Universal Credit Company on the
several conditional sales contracts and chattel mortgages in
question. We have examined the authorities extensively in
an effort to find some case on all fours with the instant one,
but as the Court can well appreciate this is sometimes rather·
difficult to do. We did find one case in particular, however,
which seems to announce the principle in this respect for which
we contend. This case is Wolcott v. Oomm,erciai bw~stmen,t
Trust (Dist. Ct. N. Y.) 7 F. Supp. 809.
"\iVe shall not undertake to relate in detail the facts of this
case but shall quote headnotes 6, 7, and 8 which are as follows:
38*

\

*"6. In cases of voidable })reference, bankruptcy trustee recove1~s property, or its value, if defendants cannot
restore property, and where defendant has realized on property
and has obtained for it as much as trustee could have obtained,
l1e is chargable only for net proceeds thereof. (Bankr. Act
Sec. 60b, 11 U. S. C. A., Sec 96 (b) ."
"7. Where bankrupt's assignment of maritime lien was attack
eel as voidable preference, assignee, having foreclosed maritime lien, was entitled to allowance for expenses necessarily'
incurred in reducing lien to possession (Bankr. Act Sec. 60b,
11. U. S. C. A. Sec. 9Gb) ".
"8. Where bankrupt's choses in action are transferred preferentially, transferee who incurs necessary reasonable expenses in reducing them to cash is liable only for net proceeds
(Bankr. Act. Sec. 60b, 11 U. S. C. A. Sec. 96 (b) ."
The Court in its opinion commented upon what was referred
to as the third defense. This was that the defendant had
brought a proceeding in the District Court for the Easte~
District of Virginia to foreclose th~ maritime lien assigned to
it, that the Eloise was sold to satisfy the lien, and that the
net sum of $1,304.03 was realized. It was alleged that in the
foreclosure proceedings the defendant incurred expenses ( stipulated at $350.00 spent for counsel fees) and that in any
event it is entitled to reinbursement for this amount. In discussing this, the Court said :
"By the third defense, pleaded as only a partil:1.1 one, the
defendant seeks to diminish the amount recoverable in any
ev·ent by the expenses necessarily incurred by it in reducing the
maritime line to possession. It is stipulated that the defendant
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paid out $350.00 for counsel fees in foreclosing the lien, and
that this expenditure was necessary and reasonable. I am of
opinion that this partial defense is sound. In cases of voidable.
preference, what the trustee recovers is 'the property or its
value'. (Bankr Act Sec 60 b, 11 U. S~ C. A., Sec. 96
(b). If the defendant still has the property on
39* *hand, the trustees can regain it. N ationaZ Oity Bank
v. Hotchkiss, 231 U.S. 50, 59; 34 S. Ct. 20; 58 L. Ed., 115.
If the defendants cannot restore the property, the trustee gets
the value. McElvain v. HMdesty 169 F. 31 (C. C. A. 8).
Where the defendants had realized on the property and has
obtained for it as much as the trustee could have obtained, he
is chargeable only for the net proceeds of sale. Allen v. Mcness,
156 F., 615,622 (D. C. Wis). In the instant case the defendant
foreclos~d the maritime lien and cannot restore it to the trustee
in· the form of a lien. If the transaction was a voidable preference., he is therefore chargeable with the value. But the
value was not the face amount of the lien. If a stranger had
purchased the lien for cash at the time of the transfer to the
defendant, he would doubtless have. deducted, from the amount
he was otherwise willing to pay, the fee he would have pad to
pay a lawyer to foreclose and realize on the lien. Where
choses in action are transferr.ed preferentially and the transfere incurs necessary reasonable expenses in reducing the111.
to cash, he may be held liable only for the net proceeds. This
is the rule generally followed as to conveyances in fraud of
creditors in cases where the fraud is only a constructive on~.
OoZgan v. Jones, 44 N. J. Eq., 274, 18A. 55; Loos v. Wilkinson,
113 N. Y., 485; 21 N. E. 392 ; 4 L R. A., 353, 10 Am. St. Rep.
495. See also Saugerties Bank v. Mack, 35 App Div. 398, 400,;
54 N. Y. S. 950. The equity of a preferred creditor is stronger
than that of a voluntary transferee."
. The foregoing principle is discussed in Remington on Bankruptcy ( 4th Ed.) Volume 5, Section 2311, to which we respectfully invite the Court's attention.
CONSIDERATION OF ASSIGNMENT OF ERROR NO. 3
This assignment of error is as follows :
The Court erred in decid~g that Petitioner was not entitled
to off-set under Section 68 of the Bankruptcy Laws of 1938 the
funds in its hands in excess of the amount of its liens and expenses, against the indebtedness of Botetourt Motor
40*
*Company to it by virtue of the assignment from said
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Botetourt Motor Company to Petitioner, referred to in
the evidence in this cause.
Sections 68 (a) and (b) of the Bankruptcy Laws of 1938 are
as follows:
"Sec. 68. Set-offs and counter claims-a. In all cases of
mutual debts or mutual credits between the estate of a bankrupt and a creditor the account shall be stated and one 4ebt
shall be set off against the other, and the balance only shall be
allowed or paid.
"b. A set-off or counterclaim shall not be allowed in favor
of any debtor of the bankrupt which (1) is not provable against
the estate and allowable under subdivision 'g' of section 57 of
this Act; or ( 2) was purchased by or transferred to him after
the filing of the petition or. within four months before such
filing, with a view to such u~e and with knowledge that
such bankrupt was insolvent or had committed an act of
bankruptcy."
The assignment from Botetourt Motor Company Inc., to
Universal Credit Company, dated February 13, 1939, and referred to in the evidence in this cause as complainant's exhiµit
No. 2 is in the following words :
"Undersigned hereby assigns to you any funds or credits
now or hereafter due undersigned from you, Universal Dealers.
Company, the Ford Motor Company, the Lincoln Motor Company, or any subsidiuary thereof, or from any party dealing in
the products of Ford Motor Company, Lincoln Motor Company, or any subsidiary thereof to the extent of undersigned's
obligations to you. Undersigned agrees that any of said funds
or credits may, at any time, be applied upbn such obligations
of undersigned to you."
It will be noted at the out-set that this assignment was executed February 13th, 1939 for good and valuable considerattion, and it was, of course, more than four months prior
41 *
to the *filing of the petition in bankruptcy of the
Botetourt Motor Company. At the time the assignment
was executed it was contemplated by both parties that due
to the nature of the transaction between them, there would
at times in the future be mutual debts and credits existing between them, and that there would be occasions from time to
time to strike a -balance between them. This is an equity cause
and we see no reason why the general principles applicable to
~et-offs in general should not be controlling here.
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The Supreme Court of the United States has had occasion to
consider Section 68 (a) of the Bankruptcy Act on numerous
occasions. The following is said in

Cumberland Glass Manufactwring Oo. v. DeWitt, 237 U. S.
44.7; 59 L. Ed., 1042, 35 S. Ct. 636 ; 34 A. B. R., 723.
"With this general view of the nature and effect of composition proceedings, we come to a consideration of Sec. 68 (a) of
the Bankruptcy Act, under which it is claimed the set-off was
adjudicated in the Bankrupt Court by reason of the proceedings we have already set forth. Section 68a of the Bankrupt Act of 1898 provides that 'in all cases of mutual debts
or mutual credits between the estate of a bankrupt and a creditor the account shall be stated and one debt shall be set off
against the other, and the balance only shall be allowed or paid'.
The object of this provision is to permit, as its terms declare,
the statement of the -account between the bankrupt and the
creditor, with a view to the application of the doctrine of setoff between mutual debts and credits. The provision is permissive rather than mandatory, and does not enlarge the doctrine of set-off, and cannot be invoked in cases where the general principles of set-off would not justify it. Black, Bankr.
544; Re Kyte, 182 Fed 166. The matter is placed within the
control of the bankruptcy court which exercises its descretion
in these eases upon the general principles of equity. Hitohcock
v. Rollo, 3 Biss, 276, Fed Oas. No. 6 535. The section was
42*
taken almost literally from Sec. 20 of the Act of *1867
(14 Stat. at L. 526, chap. 176). In Sawyer v. Hoag,
17 Wall, 610, 21 L. Ed, 731, in considering that section of the
Act of 1867, this court said: 'This section was not intended to·
enlarge the doctrine of set-off or to enable a party to make a·
set-off in cases where the principles of legal or equitable setoff did not previously authorize or equitable set-off did not previously authorize it.' While the operation of this privilege of
set-off has the effect to pay one creditor more than another, it·
is a provision based upon the generally recognized right of mutual debtors, which has been enacted as part of the bankruptcy·
act, and when relied upon should be enforced by the court.
New York County Nat. Bank v. Massey, 192, U. S. 138, 48 L.
Ed. 380 ; 24 Sup. Ct. Rep. 199".
The following case is in point and supports the proposition
for which we contend:
In re Searles, (Dist. Ct., N. Y.) 200 Fed. 893, 29 .A.BR, 635
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The facts of this case are that it appeared from the papers
that the estate of Marcellus Harley was in possession of certain
collateral, to secure a note for $50,000.00 given by the bankrupt
to the late Marcellus Hartley, and held by his executors until
sometime after the trustee in bankruptcy had been elected. This
Collateral was sold in accordance with the admitted power of
the executor, and realized some $67,685.21, on March 15, 1905,
when the total amount of the debt and interest was $63,000.00.
The estate of l\farcellus Hartley also holds an unsecured note
given by the bankrupt for $50,000.00 upon which it had proven
a clahn in bankruptcy prior to the time at which the collateral
security for the other note was sold. In this proof of
43*
* claim no mention was made of any security available
for any part of the debt represented by the second note.
'l'he trustee in bankruptcy has now made a motion to compel
the executor of the Hartley estate to pay over the excess of the
collateral above the amount used. This is opposed by the exeClltor, who desires to set off against the claim ·proven in bankruptcy this surplus, viz: $4,G85.21, under section 68 of the
Bankruptcy Act, subdivision "a" which reads that:
"In all cases of mutual debits and mutual credits between
the estate of a bankrupt and a creditor, the accounts shall be
stated and one debt shall be set off against the other, and the
balance only shall be allowed or paid".
The Court said :
"It may be assumed that the trustee in bankruptcy has no
greater claim to the money than was possessed by the bankrupt, and no greater right to the possession of the collateral
which had been pledged. Thomas v. Fafrbanks, 190 U. S. 516,
25 Sup. Ct. 306, 49 L. Ed. 577; Zartman v. F·irst N atfonal Bank
216 U.S. 134, 30 Sup Ct., 368; 54 L. Ed 418; Hu-rley v. Atchinson, Topeka & Scinta Fe, 213 U. S., 126; 29 S. Ct 466, 53 L. Ed
729. It is evident that, if the collateral had been sold by the
holder prior to bankruptcy, the balance could then be appliecl
upon the remaining note, and , in fact, the Hartley estate could
have proven a claim in bankruptcy only for the difference. But,
conversely, the creditors suggest that the estate is estopped
from now claiming as a set-off what it did not claim when the
proof of claim was filed".
~

"But the Hartley estate was not bound to devote any of the
collateral held for the first note to the J)ayinent of the second,
unless a surplus resulted. As a surplus resulted, it is bound
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to account therefor in full, but only as for money in its possession. Whether such sum can be used as a set-off is not answered by the proposition that the creditor, who has paid a
debt out of his security, is in the position of a trustee until he
has accounted. for the balance received by him.

44 *

*"The question depends rather upon the method of acaccounting, and the creditor cannot be esto1)ped, unless
some act lias resulted from the position he has taken in his proof
of claim, by which the rights of the other creditors have been
changed. If the. Hartley estate had stated in the proof of
claim that certain negotiable securities were in their possession,
for which they were accountable, they could have claimed also
the right to a proper use of those securities as a set-off."
·"The present motion would not have been brought in that
event, although upon princir•le, if the bankrupt estate is entitled to deny the right of set~off, the Hartley estate would
have been obliged to l)ay over any such securities in full, and
would have had only a proo ~ of claim for the total amount
owing upon the second note."
"There seems to be nothing either in reason or authority hold
ing that, aside from the case of possible estoppel, a set-off, as
between a debit and credit of the bankrupt, should not be
applied between the bankrupt estate and the creditor, and,
as has been said, no element of esto11pel has been shown."
"The motion will be denied, and the claim of the Hartley
estate will be amended in accordance herewith."
CONCLUSION
We have cited extensively from such leading cases as we
could find in which the questions are discussed, and we feel
that there is very little that we can add to the reasoning and
logic employed in those cases. Certainly the conditional sales
contracts entered into between Ford Motor Company and
Botetourt Motor Company, Inc. and assigned to Universal
Credit Company were valid and enforcable. They were made
in good faith and for a present consideration. They were perfectly good as between the pa~ies and were docketed, or
45*
rather applications *for certificates of title c\irected to
the Division of Motor Vehicles were made and the titles
.issued prior to the petition in bankruptcy, and the right of no
creditors, lien or otherwise, or purchasers for value without no-
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tice had intervened. In filing its account in detinue and re-possessing the automobiles the Universal Credit Company only
did what it had a lawful right to do, since this was all prior·
to the filing of the petition in bankruptcy by Botetourt Motor
Company, Inc., the rights of said Universal Credit Company
were superior to those of the trustee in bankruptcy. There
was no preferential transfer as the bankrupt did not have title
or property in the automobiles to transfer.
·
So far as the chattel mortgages on the three used automobiles
are concerned they were executed in good faith and for a
present fair consideration. There was no question of an antecendent debt in these, or in the foregoing transaction, and
there was no diminution of the bankrupt;s estate.
So far as the question of accountability for the excess in the
hands of the Universal Credit Company is concerned, resulting
from the sale of the automobiles in question, we feel as previously stated that it is only equitable and just to allow the
Universal Credit Company to reimburse itself for such proper
and necessary expenses as it incurred in connection with the
repossession and sale of the automobiles, and for attorney's
fees as specifically provided in the chattel mortgages. The
assignment of February 13th, 1939 from Botetourt Motor
46*
Company, Inc. to *Universal Credit Company was for
good and valuable consideration and was made more than
four months prior to the filing of the petition in bankruptcy.
We respectfully submit that we see no reason why the established equitable principles of set-off should not be applied in this
case.
So far as the new Bankru1Jtcy Act is concerned, that is the
Bankruptcy Laws of 1938, Section 60 (a) simply says that a
preference is a transfer, as defined in the Act, of any of the
property of a debtor to or for the benefit of a creditor for or
on account of an antecedent debt, made or suffered by such
debtor while insolvent and within four months before the filing
by or against him of the petition in bankruptcy, etc. The
Section then goes on to state when a transfer shall be deemed
to have been made. We are unable to see that the new wording
of this Section, which is, of course, different from the old
Section dealing with preferences, changes the principles which
we contend are applicable to the facts in this case. The new
Act says that a preference is a transfer of the property of the
debtor, etc. So far as the conditional sales contracts are concerned there was no property to transfer, and we do not see
wherein the new Act is different from the old one in this
r~spect. It is specifically stated in the new Act that the transfer must be for or on account of an antecedent debt. There
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was no antecedent debt in the instant case, as the transactions
were contemporaneous ones, for present considerations, and
~s previously stated there was no diminution of the bankrupt's
estate.
47*
*Section 60 (b) simply says that any such preference
may be avoided by the trustee if the creditor receiving it,
etc., has at the time the transfer is made reasonable cause to believe that the debtor is insolvent. It will be noted that the section says "any such preference." As there was no such preference to begin with then Section 60 ( b) is not applicable, and
the question of knowledge of insolvency becomes immaterial.
Under the new Act it seems that the powers and rights of the
trustee are no greater than they were under the old Act, and
hence we do not· see wherein the instant case, his rights would
be superior to those of the conditional vendor and chattel
mortgages, who has docketed or recorded his instruments and
has taken possession of the property prior to the filing of
t.he petition in bankruptcy. vVe are unable to see that there
al'e any other sections of the Bankruptcy Act involved.
PRA:YER

In consideration whereof your Petitioner.1ways that it may
be awarded an appeal and supersedeas to the decree entered
by the Circuit Court for· the County of Botetourt, Virginia, on
April 21, 1941, and that said decree may be reviewed and reversed by this Honorable Court and that a decree may be entered in this· Court adjudicating and decreeing that your Petitfoner is entitled to the relief prayed for in its original bill in
this cause and is entitled to expenses and off-set referred to in
Assignments of Error Nos. II and III.
48*
«·Petitioner respectfully requests that its counsel may
be allowed an opportunity to state orally their reasons
why an appeal should be granted. In the event that an appeal
is awarded I>etitioner requests that this petition be printed with
the record in lieu of a separate brief on its behalf.
And your Petitioner will ever pray, etc.
UNIVERSAL CREDIT COMPANY,
a corporation, Petitioner.
By Counsel.
FRED B. GENTRY
HARVEY B. APPERSON
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Counsel for Petitioner.
Boxley Building,
Roanoke, Virginia.
49*

*CERTIFICATE

·we, Fred B. Gentry and Harvey B. Apperson, of the City of
Roanoke, Virginia, Attorneys-at-law,. practicing in the Supreme
Court of Appeals of Virginia, do her~by certify that in our
opinion there is error in the decree complained of in the foregoing petition, and that said decree should be reviewed by the
Supreme Court of Appeals of Virginia.
We further certify that on the 16th day of August, 1941, we
mailed copies of this petition to F. A. Lewey, Esq, of Fincastle,
Vrginia, who is attorney of record for A. G. Simmons, Trustee
in Bankruptcy of Botetourt Motor Company, Inc. and to
Stuart Carter, Esq., and J. W. C. Johnson, Esq, of Clifton
Forge Virginia, counsel of record for Standard Finance Corporation.
Given under our hands this the 16th day of August, 1941.
FRED B. GENTRY
HARVEY B. APPERSON
Filed before me this 16th day of August 1941.
H.B.G.
October 14, 1941. Appeal and supersedeas awarded by the
~ourt. No additional bond required.

M.B.W.
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VIRGINIA:

Please before the Honorable Benjamin Haden, then Judge
of the Circuit Court of Botetourt County, Virginia, on August
11, 1931 in Universal Credit Company (a corporation) vs.
Botetourt Motor Company, Inc.
Be it remembered that heretofore, to-wit, on the 11th day
of August, 1939, the Universal Credit Company ( a corporation) by R. J. Fowlkes, its agent, filed its affidavit in the
Clerk's Office of said Circuit Court of Botetourt County, Virginia, which said Affidavit is in the words and figures following,
to-wit:

au.

Supreme Court of Appeals of Virginia
AFFIDAVIT

STATE OF VIRGINIA, City of Roanoke, to-wit:
I, the undersigned Notary Public in and for the city afore~
said in the State of Virginia, do hereby certify that R. J.
Fowlkes, whose name is hereunto subscribed has this day personally appeared before me in my city and state aforesaid and
made oath that he is the duly authorized agent of the Universal Credit Company, ( a corporation), and that there is
good reason to believe that Botetourt Motor Company, Inc.,
is insolvent so that any recovery against it for the alternate
value of the hereinafter described personal property and for
damages and costs will probably be unavailing or that said
property will be destroyed or materially damaged or injured
by neglect, abuse or otherwise, if permitted to repage 2 ~main longer in the possession of said defendant, or
any person claiming under it, and that the affi.ant
verily believes that the plaintiff is entitled to recover the
following described personal property, the l{ind, quantity and
value of which claimed by the plaintiff is as follows :
1 Ford Tudor Sedan Automobile, Motor No. 4978723, of the
value of $570.00 ;
1 Ford Tudor Sedan Automobile, Motor No. 5038024, of the
value of $612.00;
1 Fordor Ford Sedan Automobile, Motor No. 4979106, with
the value of $650.00;
1 Ford Tudor Automobile, Motor No. 5168517, of the value
of $565.00;
1 Tudor Ford Automobile, Motor No. 5168651, of the value
of $570.00;
1 Ford Tudor Sedan Automobile, Motor No. 5168786, of the
value of $612.00 ;
1 Fordor Sedan Automobile, Motor No. 5168817, of the value
of $650.00;
1 Ford Tudor Sedan Automobile, Motor No. 18-4298706, of
the value of $350.00 ;
1 Ford Pick-Up Automobile No. 3005227, of the value of the
$200.00;
1 Ford Coupe Automobile, Motor No. 2856616, of the value
of $200.00.
page 3 f Given this the 11th day of August, 1939.
R. J. FOWLKES.

Subscribed and sworn to before me the undersigned Notary
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Public in and for the City of Roanoke, Virginia, this the 11th
day of August, 1939.
PEARL K. BAIN,

Notary Public.
And on the same day, to-wit, August 11, 1939, the Clerk of the
said Circuit Court of Botetourt County entered an order,
which is in the words and :figures following, to-wit:

ORDER
Commonwealth of Virginia, County of Botetourt, to-wit:
To the Sheriff of Botetourt County, Greetings:
WHEREAS, Universal Qredit Company, a Corporation, by
its duly authorized Agent has this day made affidavit that
there is good reason to believe that Botetourt Motor Company,
Inc., defendant in a certain action of detinue now pending in
said court wherein Universal Credit Company, a Corporation,
is the plaintiff and Botetourt Motor Company, Inc., is the
defendant, for the recovery of the personal property mentioned
imd described in the Memorandmn instituting said action, is
insolvent so that any recovery against it for the alternate value
of said property and for damages and costs will probably prove
unavailing or that such property will be destroyed
page 4 ~or materially damaged or injured by neglect, abuse
or otherwise, if permitted to remain longer in the
possession of said defendant, or other person claiming under
it, and the said agent having further made oath that the verily
believes that the plaintiff is entitled to recover the hereinafter described automobiles, and whereas the said R. J.
Fowlkes has executed a bond in the sum of $10,000.00 with
National Surety Corporation, payable to Botetourt Motor Company, Inc., conditioned as the law directs : I hereby command
you to forthwith seize and take into your possession and deliver unto the plaintiff, Universal Credit Company, ( a corporation), or R. J. Fowlkes, the following described automobiles
now alleged to be in possession of Botetourt Motor Company,

lnc:
1 Ford Tudor Sedan Automobile Motor No. 4978723, of the
value of $570.00;
1 Ford Tudor Sedan Automobile, Motor No. 5038024, of the
value of $612.00 ;
.
1 Fordor Ford Sedan Automobile, Motor No. 4979106, of the
value of $650.00;
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1 Ford Tudor Automobile, Motor No. 5168517, of the value
of $565.00;
.
1 Tudor Ford Automobile, Motor No. 5168651, of the value
of $570.00;
1 Ford Tudor Automobile, Motor No. 5168786, of the value
of $612.00;
1 Fordor Sedan Ford Automobile, Motor No. 5168817, of the
value of $650.00;
1 Ford Tudor Sedan Automobile, Motor No. 18-4298706, of
the value of $350.00;
1 Ford Pick-Up Automobile No. 3005227, of the value of
$200.00;
1 Ford Coupe Automobile, Motor No. 2856616, of
page 5 ~the value of $200.00 .
.And you are hereby required to make return as
to when, where and in what manner, you have executed this
order.
Given under my hand and the seal of our said court this
the 11th day of August, 1939.
R. D. STONER,
Clerk Circuit Court of Botetourt County, Virginia.
And on the reverse side of the original copy of said order
are two returns by the Sheriff of Botetourt County and one
receipt by R. J. Fowlkes, which are in the words and figures
following, to-wit :
RETURN
Executed the within order in Botetourt County, Virginia,
this 11th day of August, 1939 by delivering all of the within
described automobiles to R. J. Fowlkes, Agent for Universal
Credit Company.
J. J. NOFFSINGER,
S. B. C.
RETURN
Executed the within order this 11th day of August, 1939,
on the Botetourt Motor Company, Inc., by delivering a tru~
copy of the within order to S. S. Gass, president of the Botetourt Motor Co., Inc., in Botetourt County, Virginia, wherein
the said S. S. Gass resides and in which county is located the
principal office of the said corporation.

J. J. NOFFSINGER,
Sheriff of Botetourt County, Va.

Universal Credit Co. v. Botetourt Motor Co.
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RECEIPT

Received all of the within described automobiles from J. J.
Noffsinger, Sheriff of Botetourt County, Virginia, this 11th
day of August, 1939.
R. J. FOWLKES.
And on the same day,-to-wlt, the said Universal Credit
Company, ( a corporation) sued out of the Clerk's Office of
Eotetourt County its writ in an action of detinue, which is
in the words and figures following, to-wit:
WRIT

The Commonwealth of Virginia.
To The Sheriff of the County of Botetourt, Greetings:
We commend you, that you summon Botetourt Motor Company, Inc., to appear at the Clerk's Office of Circuit Court of
the County of Botetourt at the rules to be held for the said
court on the 3rd Monday in September, 1939 next to answer
Universal Credit Company, a corporation, of a plea of Detinue.
Damages $6,000.00 and have then there this writ. Witness,
R. D. Stoner, Clerk of our said Court at the courthouse the
11th day of August, 1939 and in the 164 year of the Commonwealth.
R. D. Stoner, Clerk.
~

And on the reverse side of said Writ in Detinue
is the Sheriff's return thereon, in the words and
figures following, to-wit:

page 7

RETURN

Executed on the 11th day of August, 1939, by delivering a
true copy of the within summons in writing to S. S. Gass, in
person, who is the President of the within mentioned defendant
corporation in the county of Botetourt, in which county the
said S. S. Gass resides and in wllich county the principal office
of said corporation is located.

J. J. NOFFSINGER,
Sheriff of Botetourt County, Virginia.
And on the same day, to-wit, August 11, 1939, R. J. Fowlkes,
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aA prineipal and the National Surety Corporation, as surety,
filed in the Clerk's Office of said Court its bond in the penalty
of $10,000.00, which said bond, with· the Clerk's Certificate
appended thereto, is in the words and figures following, towit:
BOND
KNOW ALL MEN BY THESE PRESENTS, that we, R. J.
F'owlkes and National Surety Corporation, (a corporation)
are held and firmly bound unto Botetourt Motor Company,
Inc., in the full sum of $10,000.00 to be paid to the said Botetourt Motor Company, Inc., to which payment we bind ourselves, our heirs, executors, administrators, successors and
assigns jointly and severally, and the said R. J. Fowlkes does
hereby waive ·the benefit of his homestead exemption as to
this obligation.
Sealed with-our seals and dated this the 11th day of August,
'
193a
· .
page 8 ~ The condition of the above obligation is such that
whereas an action of detinue is now pending in the
Circuit Court for the County of Botetourt, Virginia, wherein
Universal Credit Company, ( a corporation), is the plaintiff
and Botetourt Motor .Company, Inc., is defendant; and,
WHEREAS, it is made to appear by the affidavit of the plaintiff that there is good reason to believe that the said defendant
is insolvent, so that any recovery against it for the alternate
value of the said property and for damages and costs will probably prove unavailing, or that the said property for the recovery of which such action is brought will be destroyed or
materially damaged or injured by neglect, abuse, or otherwise,
if permitted to remain longer in the possession of said defendant, or other person claiming under it; and, whereas it is
also stated in said affidavit that the property claimed by the
said plaintiff in said action is as followg:
1. Ford Tudor Sedan Automobile Motor No. 4978723, of the
value of $570.00;
1 Ford Tudor Sedan Automobile Motor No. 5038024, of the
value of $612.00;
1 Fordor Ford Sedan Automobile Motor No. 4979106', of the
value of $650.00;
1 Ford Tudor Automobile Motor No. 5168517, of the value
of $565.00;
.
1 Tudor Ford Automobile Motor No. 5168651, of the value
of $570.00;
.
1 Ford Tudor Sedan Automobile Motor No. 5168786 of the
value of $61~.oo;
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1 Fordor Sedan Ford Automobile, Motor No. 5168817, of the
value of $650.00 ;
1 Ford Tudor Sedan Automobile, Motor No. 18-4298706, of
the value of $350.00 ;
page 9 r 1 Ford Pick-Up Automobile No. 3005227, of the
· the value of $200.00 ;
1 Ford Coupe Automobile, Motor No. 2856616, of the value
of $200.00.

And that said affi.ant verily believes that the plaintiff is
entitled to recover the same; and whereas, the said plaintiff
desires that the Clerk of the said court shall issue an order
directed to the Sheriff of said county commanding him to seize
tbe property mentioned in said affidavit and deliver. the same
to the said Universal Credit Company, (a corporation); and,
whereas, it is required that a bond shall be executed with
sufficient surety in the sum above-named, payable to the
defendant, with condition to re-deliver the property so seized
to the said Botetourt Motor Company, .Inc., or to the person
from whose possession it is taken, if the right to the possession
shall be adjudged against the Universal Credit Company, (a
corporation), and to Jlay all costs which may be awarded
against the plaintiff in said action, and all damages which
may accrue to the defendant, or any other person by reason
of the seizure of said property under said order; and, whereas,
the said R. J. Fowlkes, who executes this bond for the Universal Credit Company, ( a corporation) has tendered the said
National Surety Corporation, as surety, in such bond as the
law requires.
Now, therefore, if the aforesaid obligors, or either of them,
shall re-deliver the property so seized to the said Botetourt
Motor Company, Inc., or to th'e person from whose possession
it is taken, if the right to the possession shall be adjudged
against the Universal Credit Company, Inc., and shall pay
all costs which may be awarded against the plaintiff in said
action and all damages which may accrue to the defendant,
or any other person, by reason of the seizur~ of the
1,age 10 ~said property under said order, then the above bond
to be void ; otherwise, to remain in full force and
vh-tue.
IN TESTIMONY WHEREOF, witness the following signature and seal and the signature of National Surety Corporation, by Irad B. Lower, its Attorney-in-fact and its corporate
seal hereunto duly affixed, and attested by said Attorney-in-

ff:.ct.
R. J. FOWLKES

(SEAL)
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NATIONAL SURETY CORPORATION
By Irad B. Lower,
Attorney-in-fact.

Attest:
Irad B. Lower,
Attorney-in-fact
In the Clerk's Office of the Circuit Court of the County of
Botetourt.

The foregoing bond was this day executed and acknowledged
before me in my office by R. J. Fowlkes and the National Surety
Corporation by Irad B. Lower, its duly authorized Attorneyin-fact, and recorded.
· Given under my hand as Clerk of the said court, this 11th
day of August, 1933.
R. D. STONER, Clerk.
1mge 11 ~ And on another day, to-wit, October 5, 1939, the
following decree was entered which, together with the
endorsements of-counsel thereon, is in the following words and
figures, to-wit :

DECREE
This day came the Universal Credit Company, (a corporation), by its attorneys, and it appearing that although process
in this action was duly and regularly served upon the defendant, Botetourt l\Iotor Company, Inc., and returned as required by law, it has not appeared nor plead herein, and
It further appearing that although this proceeding was.
instituted and is now pending •on the law side of this Court,
that the purpose. of this action is the enforcement of certain
liens claimed by tl1e Universal Credit Company, (a corporation) ; and it further appearing that if the plaintiff is entitled
to relief that such relief, if any, may be more adequately
afforded on the Chancery side of this Court, and the plaintiff
now mtving that it may be allowed to transfer this action to
the Chancery side of this Court, it is ORDERED that by
consent this action be and the same is hereby transferred to
the Chancery side of this Court, and said plaintiff is permitted
to file on said Chancery side of this Court a bill in Chancery
in lieu of a declaration in detinue. Whereupon the plaintiff
tendered and asked leave to file its Bill on the Chancery side
of this Court, which leave is granted, and said Bill is accordingly filed; and, thereupon the defendant, Botetourt Motor
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Company, Inc., by A. G. Simmons, its Trustee in Bankruptcy,
by consent of all 1mrties in interest filed its Answer to said
I~ill and thereupon came also Standard Finance Corporation
and asked leave to intervene herein and file its answer
page 12 }-herein, and no objection appear thereto, said Answer is accordingly filed and all parties in interest
waiving the further issuance of process herein, and the further
maturity of this cause at rules do consent that all matters
in issue herein be submitted to the Court on evidence taken
ore tenits, and this cause is set for hearing before this Court
on October 10, 1939.
We consent to the entry of the above decree.
FRED B. GENTRY,
HARVEY B. APPERSON,
Counsel for complainant.
STUART B. CARTER,
J. vV. C. JOHNSON,
Attorneys for Standard Finance Corporation, Botetourt
Motor Company, Inc.,
By W. M. MINTER, Attorney,
A. G. Sil\iMONS,
Trustee for Botetourt Motor Company, Inc., Bankrupt,
By F. A. LE"'WEY, his counsel.
And on the same day, to-wit, October 5, 1939, Universal
Credit Company, (a corporation) fi.le(l the Bill in Chancery
permitted by the foregoing Decree, which is in the words and
figures following, to-wit :
BILL

To the Honorable Benjaniin Had.en, Judge of Said Oourt:
Your Complainant, Universal Credit Company, ( a corporation) would respectfully show unto your Honor :
That it is a corporation organized and existing under
the laws of the State of Delaware and is domestipage 13 }-cated to do business in Virginia, and as such is
engaged in the general business of lending money
upon and financing the purchase of automobiles by automobile
dealers and others and acquiring by purchase and assignment
( 1)

4--1-
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liens upon automobiles which have been sold by the manufacturers thereof and others to dealers therein particularly
automobiles and trucks manufactured by the Ford Motor
Company and by it sold to the public through its regular
dealers. That accordingly and in the regular and usual course
of its business the Ford Motor Company under date of May
26th, 1939, sold to said Botetourt Motor Company two new
Irord Automobiles, Motors No. 4978723 and No. 5038024, and
under date of June 7th, 1939, sold to said Motor Company
another Ford Automobile Motor No. 4979106, and under date
ot July 27th, 1939, sold to said Motor Company three new
Ford Automobiles, Motor Nos. respectively, 5168517, 5168651
and 5168786, and on July 28th, 1939, sold to said Motor
Company one Ford Automobile Motor No. 5168817. That all
of said seven transactions were evidenced by conditional sales
contracts wherein the Ford Motor Company was the vendor
and the Botetourt Motor Company, Inc., was the vendee, and
in all of which said contracts the Ford Motor Company retained the title to said automobiles until the same were paid
for in accordance with the terms of said contracts, and all of
which seven conditional sales contracts your complainant avers
it purchased and became the assignee thereof in due course of
business, having thereby become vested with all liens
page 14 ~and securities in favor of the said Ford Motor Company, together with the right to enforce the same.
Thereafter in due course of business the said Botetourt Motor
Company applied to the Division of Motor Vehicles of Virginia to issue certificates of titles to all of said seven autoruobiles and to show thereon, as was required by law, liens
in favor of your complainant in the following amounts and
bearing the following dates :
(a) Motor No. 4978723,
7/31/39-Lien $510.00;
( b) Motor No. 5038024,
7/31/39-Lien $550.00;
( c) Motor No. 4979106,
7/31/39-Lien $580.00;
(d) Motor No. 5168517,
7/31/39-Lien $510.00;
( e) Motor No. 5168651,
7/31/39-Lien $510.00;
( f) Motor No. 5168786,
7/31/39-Lien $550.00;
(g) Motor No. 5168817,
7/31/39-Lien $580.00.

title applied for 7/29 /39, issued
title applied for 7/29 /39, issued
title applied for 7/29 /39, issued
title applied for 7/29/39, issued
title applied for 7/29 /39, issued
title applied for 7/29 /39, issued
title applied for 7/29/39, issued
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( 2) Your complainant would further show unto your
Honor that in addition to financing the said seven new automobiles above mentioned, and having acquired liens thereon
as above set out, in the regular course of its business it :financed
and acquir:ed in the following manner liens upon three secondhand automobiles, that is to s3:y :
(a) On July 18, 1939, your complainant loaned said Botetow·t Company $289.00, and secured the same by a lien
on a second hand Ford Tudor Sedan Automobile,
page 15 ~ Motored No. 4298706. On July 29, 1939, the said
Motor Company applied to the Division of Motor
Vehicles of Virginia to issue to it a title for said automobile in its name and caused to be shown thereon a lien in
favor of your complainant in said amount, which said title
was issued on July 31st, 1939, and delivered to your complainant, and which said lien was also secured by a chattel
mortgage given by said Motor Company to your complainant,
dated July 18th, 1939.
(b) On July 27th, 1939, your complainant loaned said
Botetourt Motor Company $100.00 and secured the same by
a lien on a second-hand Ford Pick-Up Automobile, Motored
No. 3005227. On July 29th, 1939, the said l\fotor Company
applied to the Division of Motor Vehicles of Virginia to issue
to it a title for said automobile in its name and caused to be
shown thereon a lien in favor of your complainant in said
amount, which said title was issued on July 31st, 1939, and
clelivered to your complainant, and which said lien was also
secured by a chattel mortgage given by said Motor Company
to your complainant dated July 27th, 1939.
(c) On July 27th, 1939, your complainant loaned said
Botetourt Motor Company $163.00, and secured the same by a
lien on a second-hand Ford coupe, Motored No. 2856616. On
July 29th, 1939, the said Motor Company applied to the Division of Motor Vehicles of Virginia to issue to it a title for
said automobile in its name and caused to be shown thereon
a lien in favor of your complainant in said amount, which
said title was issued on July 31st, 1939, and delipage 16 ~vered to your complainant, and which said lien was
·
also secured by a chattel mortgage given by said
Motor Company to your complainant dated July 27th, 1939.
(3) Thereafter default having been made under the terms
of the existing agreements between the parties your complainant, as it had a legal right to do, instituted this suit in your
Honor's Court and pursuant to the Statutes in such cases
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made and provided re-possessed, a;nd took into possession, seven
new automobiles and said used automobiles but prior thereto
having filed a bond in the sum of $10,000.00, with security
approved by the Clerk of this Court and conditioned as the
law directed.
Your complainant avers that all of the said liens ·held by it
are valid and subsisting, are superior to the liens and claims of
all other persons and that in instituting these proceedings to
enforce the same and take possession of said automobiles your
complainant acted within its legal rights, all of which was done
and accomplished prior to the filing of a petition in Bankruptcy
by said Botetourt Motor Company, Inc., on August 18th, 1939,
and your complainant avers that it has a right to prosecute to
a termination these proceedings in your Honor's Court.
( 4) Your complainant avers that the defendant, Botetourt
Motor Company, Inc., is indebted to it in the sum hereinabove
set out, together with the costs of this proceeding, attorney's
fees, and the costs and charges incident to re-possessing, repairing and selling the automobiles herein mentioned.
( 5) That the liens herein asserted constitute a part of the
capital employed in the business of your complainant and will
be taxed as such when the same are returnable for taxation,
as is required by law.
page 17 }- Wherefore your complainant being without remedy
save in a. Court of equity where matters of this nature
are alone and properly cognizable, prays that the Botetourt
Motor Company, Inc., be made a party defendant to this bill and
required to answer the same, but answer under oath is hereby
· expressly waived; that all proper process issue, references be
had and decrees be entered; t4at the liens herein asserted be
declared to be valid and subsisting, and superior to the liens
or claims of all other persons, firms or corporations, and that
said liens be enforced for the satisfaction and payment of
debts herein asserted, including attorneys' fees, cost of this
proceeding, and the costs and charges incident to re-possessing,
repairing and selling the automobiles herein mentioned, and
tJ1at your complainant may have such other, further, and general relief in the premises as its cause may require, and as to
equity may seem meet. .And it will ever pray, etc.
UNIVERSAL CREDIT COMP.ANY,
a corporatoion.

Fred B. Gentry
Harvey B .. Apperson
Counsel for Complainant.

Universal Credit Co. v. Botetourt Motor Co.

47

And on the same day, to-wit, October 5th, 1939, the Standard Finance Corporation filed in the Clerk's Office of said
Circuit Court, its answer to said Bill of Complaint, which is in
the words and figures following, to-wit:
page 18 ~

ANS,VER

This respondent for answer to a bill of complaint filed
against the Botetourt Motor Company, Incorporated, for answer to the said bill in so far as it deems it necessary for it to
answer, answers and says :
( 1) That your respondent is a corporation duly organized
and existing under the laws of the State of' Virginia, with its
general office located in the City of Clifton Forge, Virginia,
and that your respondent is principally engaged in the business
of· financing the purchase of automobiles either for individuals
or in connection with what is known as the "floor plan" for
dealers purchasing new automobiles direct from the manufacturer and reselling same to the retail trade.
( 2) That prior to the filing of the petition of bankruptcy
herein the bankrupt was engaged in the general retail business of buying and selling automobiles, both new and second handed, in the business of selling and buying automobile
accessories and a general automobile garage business for the
purpose of repairing automobiles and trucks of all kinds.
( 3) That a voluntary petition in bankruptcy was filed by
the above-named bankrupt herein on the 18th day of August,
1939, and that on the 21st day of August, 1939, the above bankrupt was duly adjudicated as such; that thereafter A. G.
Simmons was duly appointed Trustee and duly qualified and
i!1' still acting as such.
( 4) That for some time prior to the date of the said adjudication in bankruptcy,. your respondent had been doing
business with the Botetourt Motor Company, Inc.,
page 19 ~the bankrupt, in that it had from time to time financed the purchase of new automobiles and trucks
for the said corporation on what is lmown as the "floor plan".
1~hat under this plan the said Botetourt Motor Company, Inc.,
would advise your respondent that it had contracted for the
purchase or had purchased several new automobiles or trucks
and desired your respondent to finance the purchase of same.
This was done by the Botetourt Motor Company, Inc., giving to your respondent a draft with a receipt attached upon
each automobile or automobile truck so financed, in which
trust receipt the said motor vehicle was described as to name,
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model, serial number, and motor number; and it was agreed
by the said Botetourt Motor Company,Inc., in said trust receipts tha~ it would hold the said motor vehicle in trust for
your respondent as its property, and agreed to return the same
on demand in good· order and unused, but with liberty to it
to sell the same for the account of the said corporation for
cash for not less than the amount advanced to the said Botetourt Motor. ~ompany, Inc., in connection with the 1,urcnase
of said automobile, a copy of which trust receipt in blank is
hereto attached and prayed to be read as a part of this anl-twer. That numerous financing corporations finance the purchase of new automobiles and trucks under these conditions,
handling such financing thereof u1Jon practically the same conditions as your respondent and do not by contract or otherwise
reserve title thereto as such automobiles or trucks were. without exception placed in the stock and mingled with the stock
of the automobiles of the dealer from whom such financing was
made and were considered a part of the stock of mercha.]1.dise
of the said dealer, with the right in the said dealer
page 20 ~to sell and dispose of same, ·subject to the provisions
of the said trust receipt, which trust receipts were
not docketed or recorded in any Court of Record. That the
Universal Credit Company, a foreign corporation, was also
engaged in the same line of business as that o:f your respondent
and handled the financing of new automobiles and trucks, as
well as second hand automobiles and .trucks on substantially
the same basis as that of your respondent.
( 5) That under trust receipts and drafts dated May 26",
_ 1939, yow· respondent financed the purchase of three new
Ford automobiles. for the said Botetourt Motor Company, Inc.,
c,ne of which said automobiles was one Ford Tudor Sedan
automobile, Motor No. 498723 1939, the amount of money advanced said Botetourt Motor Company, Ine., thereon or in
the purchase thereof being $550.00; another of the said trust
receipts and drafts covered on one Ford Tudor Sedan automobile, Motor No. 5038024, 1939, the amount of money advanced said Botetourt Motor Company, Inc., thereon or in the purchase thereof being $500.00; and another covered on one Ford
Fordor Sedan automobile, Motor No. 4979106, 1939, the ~mount
of money advanced said Botetourt Moto1• Company, Inc., thereon or in the purchase thereof being $550.00. That on July 21>
1939, your respondent advanced to the Botetourt Motor Com·
pany, Inc., certain sums of money on four certain trust receipts
with drafts attached purporting to cover on four new Ford
automobiles in which said trust receipts the said automobiles
were described as to name, model and motor number, said
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money so advanced to cover and finance the purchase of said
four automobiles. That these four automobiles were purchased
hy the ~otetourt Motor Company, Inc., from Ford Motor Company and that it developed that the Ford Motor Compage 21 }pany in accordance with information furnished to
your respondent by the said .Botetourt Motor Company, Inc., shipped to the said Botetourt Motor Company, Inc.,
automobiles with different motors from those the said Motor
Company had notified the Botetourt Motor Company, Inc., were
being shipped; and that on July 29, 1939, the Botetourt Motor
Company, Inc., authori2;ed that the said certificates be changed
to show the proper motor numbers of the said cars covered by
Eiaid trust receipts to the motor numbers of the cars actually
received under said order from said Motor Company, which
said four automobiles were as to description as follows :
One FordFordor Sedan automobile, 1939, Motor No. 5168817.
One Ford Tudor Automobile, 1939, Motor No. 5168651,
One Ford Tudor Sedan automobile, 1939, Motor No. 5168786,
One Ford Fordor Sedan automobile, 1939, Motor No. 5168817.
All of which trust receipts hereinbefore referred to, your.
respondent held on the date the said bankrupt was adjudicated,
as such, and still holds, your respondent having received no
11ayment of the said trust receipts or any portion thereof.
( 6) That the Universal Credit. Company made duplicate
financing for the said Botetourt Motor Company, Inc., upon
the said seven new Ford automobiles herein.before mentioned,
the said Universal Credit Company, Inc., claiming that it
financed the purchase for the Botetourt Motor Company, Inc.,
of the three new automobiles herein.above mentioned and first
referred to on May 24, 1939, and the remaining four automobiles at a date subsequent thereto. Your respondent asserts
and charges that the Universal Credit Company in financing
the purchase of the seven automobiles, did so on subpage 22 }stantially the same basis of your respondent with
full knowledge that the said automobiles would be
.placed in the stock of said Botetourt Motor Company, Inc.,
for sale and by it, if possible, sold to any l>rospective purchaser
and that such prospective purchaser would take good title to
·any and all of the said automobiles, they being a part of the
retail stock or merchandise of the said Botetourt Motor Company, Inc., without any knowledge or constructive knowledge
of any claim of the Universal Credit Company to said automobiles. That the Universal Credit Company had known for
sometime prior thereto that your respondent was financing the
Rotetourt Motor Company, Inc., in its purchase of new cars
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to be sold by the Botetourt Motor Company, Inc.,
page 23 ~yet with the knowledge, made no effort to ascertain
whether or not your respondent had :financed any of
the said seven automobiles hereinbefore mentioned and described. That prior to July 28, 1939, the Universal Credit Company
had in no manner perfected, by reservation or otherwise any
lien upon any of the hereinabove mentioned seven new automobiles. That said Universal Credit Company had for sometime prior to the date of July 28, 1939, known that the said
Botetourt Motor Company, Inc., was insolvent, or had reasonable cause to believe that the said .Botetourt Motor Company,
Inc,. was insolvent. That in addition to othe1· knowledge which
the said Universal Credit Company had as to the insolvency
of the Botetourt Motor Company, Inc., prior to July 28, 1939,
it had had returned to it certain checks of the Botetourt Motor
Company, Inc., made payable to it, which when pr~sented were
dishonored, and in addition to checking up the Botetourt
Motor Company, Inc., as to new cars :financed by it for the
Botetourt Motor Company, Inc., and which the said Botetourt
Motor Company, Inc., ~ad agi•eed to hold for it and not dispose of without accounting to t11e Universal Credit Company
tb.erefor, had ascertained that the said Botetourt Motor Company, Inc., had sold one of the new cars which it had financed
for Botetourt Motor Company, Inc., which it had not accounted
for to the said Universal Credit Company. · That in addition it
was common knowledge on July 28, 1939, and for sometime
prior thereto that the said .Botetourt Motor Company, Inc.,
was insolvent. That the said Universal Credit Company with
the knowledge that the said Botetow·t Motor Compage 24 ~pany, Inc., was insolvent or certainly with reasonable
cause to believe the said Botetourt Motor Company,
Inc., was insolvent, did on or about July 28 andlor 29, 1939,
prevail upon the Botetourt Motor Company, Inc., to prepare
applications for dealers' titles for the said seven new Ford
Automobiles hereinbefore mentioned and described, stating on
<1ach application that there was to be recorded liens in favor
of the said Universal Credit Company, which applications the
snid Universal Credit Company caused the Botetourt Motor
Company, Inc., to send by letters under date of July 28 and
29, 1939, to the Division of Motor Vehicles for the State of
Virginia, at Richmond, Va., and that on July 31, 1939, the
Division of Motor Vehicles for the .state of Virginia, at Richmond, Virginia, issued dealers' titles on the said seven new
Ford automobiles, recording liens in favor of the Universal Credit Company and the titles covering the said automobiles were
by the said Division of Motor Vehicles mailed to the Universal
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Credit Com1Jany at Roanoke, Virginia. Your respondent is
reliably informed and states upon such information that when
it secured the Botetourt l\:[otor Company, Inc., to prepare applications for dealers titles upon the said seven new Ford
automobiles that it also prevailed upon the Botetourt Motor
Company, Inc., to ante-date the said Applications to July 21,
1939. That prior to July 28 and 29, 1939, the said Universal
Credit Company had not perfected any lien upon the said
seven new Ford automobiles thereinbefore referred to and that
at the time these liens were perfected the said Universal Credit
Company had knowledge of the insolvency of the Botetourt
Motor Company, Inc., or reasonable cause to believe
page 25 }that the said Botetourt Motor Company, Inc., was
then and had been for some time prior thereto insolvent. That the Botetourt Motor Company, Inc., was adjudged a
bankrupt on August 21st, 1930, and that the acquiring of a lien
upon the said automobiles as hereinbefore mentioned was done
by the Universal Credit Company within a period of four
months of the adjudication of the said Botetourt Motor Company, Inc., as a bankrupt, and as such is a preference which
should be set aside. Your respondent further says that it had
and is entitled to a valid lien upon the said seven new automoblies hereinbefore mentioned by reason of its said trust receipts
and that its lien was prior to the alleged lien of the said Universal Credit Company. But in the event that the Court should
hold that your respondent does not have a lien upon the said
seven new automobiles then your respondent asserts that the
said seven new automobiles as well as the three secondhand
automobiles hereinbefore mentioned were the property of the
said bankrupt, Botetourt Motor Company, Inc., and as such a
part of the assets of the said bankrupt to be administered by
the said Trustee in Bankruptcy.
(7) That on July 31st, 1939, officers of the Standard Finance
Company, your respondent, went to Fincastle, Botetourt
County, Virginia, which was the general office and place of
business of the Botetourt Motor Company, Inc., and there met
with duly authorized agents of the Universal Credit Company.
That your respondent, throught its said officers, and the Universal Credit Company, by its said authorized agents, then and
there agreed that the place of business of the said
page 26 ~Botetourt Motor Company, Inc., should be closed and
that the Botetourt Motor Company, Inc., would :file a
voluntary petition in bankruptcy or if it were not willing to do
so that an involuntary petition in bankruptcy against the said
Botetourt Motor Company, Inc., would be filed and your re-spondent and the Universal Credit Company also agreed that
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all automobiles and other merchandise, including the said seven
new automobiles thereinbefore mentioned, in the place of business of the Botetourt Motor Company, Inc., would be held subject to the decision of the Bankrupt Court, or if any of the.
said merchandise should be removed pending the decision of
ihe said Bankrupt Court that it was agreed that such merchandi~e was to be considered as being in the place of business
of the Botetourt Motor Company, Inc., on the day it was adjudicated a bankrupt. That, notwithstanding this agreement
with your respondent, and that said place of business of the
said Botetourt Motor Company, Inc., in accordance with this
agreement, was closed and locked on August 1st, 1939, the
Universal Credit Company brought an action in detinue in the
Circuit Court of Botetourt County, Virginia, for this said
seven new Ford automobiles herein described, and three Ford
secondhanded automobiles described as follows :
One Ford Tudor Sedan automobile, Motor No. 18-4298706,
One Ford Pick-Up automobile, Motor No. 3005227,
One Ford Coupe automobile, Motor No. 2856616,
and gave bond in connection with said action of detinue and
took possession of the said seven new Ford automobiles and
the three secondhand Ford automobiles above described and on
or about August 16, 1939, filed application with the
pags 27 rDivision of Motor Vehicles for the State of Virginia,
at Richmond, Virginia for repossession titles upon
said seven new automobiles and three secondhand auotmobiles
and had repossesion titles issued in its name therefor. That
the said Universal Credit Company had also advanced or loaned to the Botetourt Motor Company, Inc., certain money upon
the said hereinbefore mentioned three secondhand automobiles with the understanding and agreement that the said three
automobiles were a part of the stock of the merchandise of ·
the said Botetourt Motor Company, Inc., and with right in it
to sell and dispose of the same; that the said Universal Credit
Company did not and had not prior to the time hereinbefore
specified attempted to perfect, by recordation or otherwise, any
li~ or reservation of title in its favor as to the said three described secondhand automobiles. That from the time that the
said Universal Credit Company advanced to the said Botetourt
Motor Company, Inc., certain moneys upon the said seven new
Ford automobiles and three secondhand automobiles hereinbefore mentioned until it re-possessed the same under the act
of detinue hereinbefore mentioned, all of the said new automobiles and secondhand automobiles were in the sole possessio~
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of the Botetourt Motor Company, Inc., with the right in the
said Botetourt Motor Company, Inc., to sell and dispose of,
as a part of its merchandise or stock in trade, any and all of
suid automobiles; and that the said Universal Credit Company
in attempting to perfect its· lien or liens thereon as hereinbefore mentioned did so with the knowledge of the insolvency of
the said Botetourt Motor Company, Inc., or with
page 28 ~reasonable cause to believe such insolvency was then
existing and had been existing for sometime prior
thereto, and in an effort and with the intent to secure a preference, and did by such action secure a preference within four
ntonths of the filing of the petitition in bankruptcy in this case
and the adjudication of the bankrupt as a bankrupt.
( 8) That your respondent further states that the said action
of the said Universal Credit Company as hereinbefore mentioned is void and of no effect and should be set aside as in violation and contravention of what is known as the Traders A.ct,
set up under Section 5224 of the Code of Virginia, which, it is
snbmitted by your respondent, is applicable to the facts in this
case. Your respondent submits that the Botetourt Motor
Company, Inc., transacted business as a trader under the said
act and failed to disclose the name of its principal or partner
l,y a sign in letters easy to be read, placed conspiciously at the
l1ouse or building wherein such business was transacted, and
also failed to give notice as required by said act by publication
fo1· two weeks in a newspaper printed in the county wherein
the said business was transacted ; that the said Botetourt Motor
Company, Inc., transacted such business in its own name without any such addition as required by said section, and that
consequently all the property, stock and choses in action rec,uired or used in such business, were as to the creditors of such
corporation liable for its debts. That the said seven new
automobiles and the three secondhand automobiles hereinbefore mentioned, constituted and was a part of the
Jjage 29 ~stock of merchandise of the said Botetourt Motor
Company, Inc., at the time it filed its voluntary
petition in bankruptcy and for sometime prior thereto, and
t'hat there was not attached to any of the said seven new automobiles or three secondhand automobiles by any means any
notice to any creditor of Botetourt Motor Company, Inc., or
to anyone else that the said Universal Credit Company had
or claimed any interest in any of the said new or secondhand
automobiles or any title thereto, by reservation of liens or
otherwise. Your respondent asserts and charges that the said
S(:Wen new automobiles and three secondhand automobiles did
constitute a part of the shifting stock of merchandise of said
Botetourt Motor Comnanv. Inc.
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Your respondent denies each and every allegation set forth
in the complainants bill and calls for a strict proof thereof.
Your respondent waives service of process as to the complainants bill and agrees that th:is cause may be heard by the court
ore te1ius immediately.
This. respondent h_aving answered so much of the complainants bill as it thinks th~t it necessary that it should answer
asks that it be hence· dismissed with its proper costs in this
behalf expende~.
STANDARD FINANCE CORPORATION
By L. F. Pendleton,
Secretary-Treasurer.
Stuart B. Carter
J. W. C. Johnson

p. d.

page 30 } And on the same day, to-wit, October 5, 1939, A.
G. Simmons, Trustee in Bankruptcy for Botetourt
Motor Company filed in the Clerk's Office of said court his answer to said Bill of Complaint which is in the words and figures
following, to-wit :
ANSWER

To The Honorable Benjamin Haden, Judge of said Oourt:
Your respondent, A. G. Simmons, Trustee for Botetourt
Motor Company, Inc., would respectfully show unto your Honor
the following facts :
1. That the Universal Credit Company, a corporation, has
filed its Bill against the Botetourt Motor Company, Inc., which
bas filed its voluntary petition in bankruptcy in the United
States Court for the Western District of Virginia, and has
been adjudicated a banlrrupt, and your respondent is the duly
appointed and duly qualified Trustee for the said Bankrupt;
and,
2. That the ten automobiles mentioned in the said bill were
the property of Botetourt Motor Company, Inc., at the time
it filed its said petition in bankruptcy, and that they were
free from liens at said time, and were therefore property that
should have come into the hands of your respondent as trustee;
But your respondent is advised and avers that the
page 30 ~said Universal Credit Company took possession Qf
the said ten automobiles under a detinue action insti-
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tuted in your Honorable Court, and .have sold the said ten automobiles that should have come into the hands of your respondent as such Trustee; and answering the said Bill further yom•
respondent says that the purported liens on the said ten autom.obiles mentioned in the Bill were not liens at all because the
complainant, the Universal Credit Company sought to create
a preference in their favor over and above the other creditors
of the Botetourt Motor Company, Inc., at the time it knew,
or should have lmown, or had reasonable cause to believe, that
the said Botetourt Motor Company, Inc., was insolvent; and
answering the said bill further, your respondent calls for strict
proof of everything in said bill contained, and now having fully
answered this respondent prays to be hence dismissed with his
own proper costs and charges.
A. G. SIMMONS,
Trustee for Botetourt Motor
Company, Inc., Bankrupt
By Counsel

F. A. Lewey, p. d.
And on the same day, to-wit, October 5, 1939, there was filed
with the papers in the cause a certified copy of an order entered
by W. S. Engleby, Referee in Bankruptcy for the United States
District Court for the Western District of Virginia, which is in
the following words and figures, to-wit:
page 32 ~

ORDER

Authority is hereby given to A. G. Simmons, Trustee in the
above titled matter, to proceed, by his attorney, in the Circuit
Court of Botetourt County, Virginia, to recover the ten automobiles, or their value, in a detinue action pending in said court
between the Universal Credit Company and Botetourt Motor
Company, the bankrupt l1erein, as prayed for in the Petition A.
G. Simmons, Trustee , filed in this Court.
Given under my hand this 4th day of October, 1939. ·
W. S. ENGLEBY,
Referee in Bankruptcy.
A copy : Teste.
W. S. Engleby,
.Referee in Bankruptcy
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R. J. Fowlkes
And the parties, in order to maintain the issues joined on their
parts respectively introduced ore tenus before the Honorable
Benjamin Haden then Judge of said Circuit Court the following
ttstimony and offered in evidence the exhibits therein referred

to.
I hereby authenticate the following, together with all the
exhibits as the evidence referred to in the decree entered in
this cause on April· 21, 1941. This April 21, 1941.
EARLL. ABBOTT, Judge.
Transcript of evidence taken ore tenus before the Honorable
Benjamin Haden, Judge of said Court, at Fincastle, i.J1 the
State of Virginia, beginning on the 10th day of October, 1939.
APPEARANCES
Fred E. Gentry, Esq.
Harvey B. Apperson,Esq.
J. W. C•.Johnson, Esq.
··Stuart B. Carter, Esq.
W. M. Minter, Esq.
!•1 • A. Lewey, Esq..

page 1

Attorneys for Universal Credit
Company
Attorneys for Standard
nance Corporation, et al.

Fi-

Attorney of Botetourt Motor C<h
Inc. and S. S. GassAttorney for Trustee in Bankruptcy

r

R. J. Fowlkes, a witness- of lawful age, being first
duly sworn, testified as follows:
DIRECT EXAMIATION

By Mr. Gentry :Q. I believe your name fa R. J. Fowlkes·?

A. Yes- sir.
·
Q. What is your position with the Universal Credit Company?
A. Manager of the Roanoke company.
Q. Mr. Fowlkes, do you recall when the Universal Crew.t
Company first began to do busines with the Botetourt Motor
Company, Incorporated?
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A. About January, 1939, I think.
Q. I hand you herewith a paper referred to as Dealer's
Wholesale Underlying Agreement, dated January 7th 1939,
signed "Botertourt Motor Company, Inc., by S. S. Gass, Presid~nt", directed to the Universal Credit Company, wherein certain agreements were entered into regulating the purchase by
the Botetourt Motor Company, Incorporated, of certain auto11~obiles from the Ford Motor Company, and I will ask you if
this is the original of the agreement entered into with the Botetourt Motor Company, Incorporated, by the Universal Credit
Company?
A. It is.
Q. Will you file that in evidence as your Exhibit
No.1?
page 2 } A. I will.
(The document in question is marked into records
as Exhibit No. 1)
Q. What, generally, is the purpose of .that agreement as between the Botetourt Motor Company, Inco]l)orated, and the
Universal Credit Company?
·
A. It is a standard whoJesale underlying agreement whicb.
is signed by all dealers when they get wholesale agreements. It
is used because the back of the invoice from the Ford Motor
Company carrying a conditional sales contract, which is just
a draft, does not afford enough room for all the conditions in a
.conditional sales contract.
: Q. So, as between the Universal Credit Company and the
l<,ord Motor Company and the Botetourt Motor Company, In·corporated, such cars as were sold on conditional sales contracts were sold with the understanding that this agreement
( and it is so expressed therein) was to be a part of the said
conditional sales contract?
A. Yes sir.
. Q. Mr. Fowlkes, I hand you another paper which is a financial statement of the Botetourt Motor Company, Incorporated, dated February 13, 1939, signed by Botetourt Motor
:Company, Incorporated, by S. S. Gass, President, and will ask
you if this is the original of the :financial statement
page 3 }presented to you by the Company with certain
agreements and representations and conditions on
the back sicle thereof?
A It is.
.
Q. Will you file that with your evidence as an exhibit?
A. I will.
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R. J. Fowlkes
(The document in question is marked into the records as
Exhibit No. 2.)
A. (continuing) In answering a while ago as to when we
commenced doing business with the Botetourt Motor Company, I stated it was about January. I think it was immediately after the receipt of this financial statement of February 13th
1939.
Q. I believe this :financial statement contains on the back
therof a paragraph wherein the Botetourt Motor Company,
Incorporated, assigns to the Universal Credit Company any
funds or credits now or hereafter due the Botetourt Motor
Company, Incorporated, from the Universal Credit Company,
the Universal Dealers Company, the Ford Motor Comp~ny, the
Lincoln Motor Company, or any subsidiary thereof, or from
any party dealing in the products of Ford Motor Company,
Lincoln Motor Company, or any subsidiary thereof, to the
extent of the Botetourt Motor Company's obligations
})age 4 ~to the said Universal Credit Company; and further
that the Botetourt Motor Company, Incorporated,
agrees that any of said funds or credits may, at any time, be
applied upon such obligations of said Botetourt Motor Company, Incorporated, to the Universal Credit Company.
A. Yes sir.
Q. Mr. Fowlkes, I show you an originial invoice of the Ford
Motor Company No. C-94524-C, covering the sale by the Ford
Motor Company to the Botetourt Motor Company, Incorporated,
of one 85 Ford Tudor Sedan, motor No. 4978723, containing on
the back thereof a conditional sales contract dated May 24th,
1939, signed by Botetourt Motor Company, Incorporated, by
A. M. Johnson, Secretary, and assigned to the Universal Credit
Company, setting forth the purchase price, terms, etc. and showing the amount to be $510.00, and will ask you to state if this
is the originial invoice and conditional sales contract evidencing the purchase of the Ford automobile therein described~
with the motor number therein set forth?
A. It is.
Q. Does this invoice show that that Ford automobile was
actually released in Detroit-:-it is one of the seven, in other
words?
page 5 ~ A. Yes sir. It was released by Ford Motor Company in Norfolk, Virginia, on May 24th, 1939.
Q. Mr.. Fowlkes, was that transaction for a present consideration?
A. Yes sir.
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R. J. FowZkes
Q. Was it in the usual and ordinary course of business between you and the Botetourt Motor Company, Incorporated,
and the Ford Motor Company?
A. It was
Q. Will you introduce this original invoice in evidence as
your e:x;hibit?
A. I will.
(The document in question is marked into the records as
Exhibit No. 3)
Q. I will° ask you to state if on or about July 29th, 1939,
application was duly made to the Division of Motor Vehicles
at Richmond, Virginia, for a certificate of title showing the
lien in your favor of $510.00 on this particular car?
A. It was.
Q. I hand you herewith a copy of certificate of title of the
Division of Motor Vehicles No. 1334856, and will ask you to
state if this is a copy of the certificate of title showing lien
in your favor covering this particular car?
pags 6 ~ A. Yes sir, this is a photostatic copy I had made
of that.
Q. When was that title issued?
A. That title was actually issued July 31, 1939.
Q. And what does it show?
A. It shows a lien of $510.00 secured by conditional sales
contract in favor of the Universal Credit Company.
Q. Will you file this as an exhibit with your evidence?
A. I will.
( The document in question is marked into the record as
Exhibit No. 3-A)
Q. I show you another invoice of Ford Motor Company No.
0-94521-C, dated May 24, 1939, signed by Botetourt Motor
Company, Incorporated, by A. M. Johnson and assigned to the
Universal Credit Com1mny on May 26th, 1939, covering the
sale by the Ford Motor Company to the Botetourt Motor
Company, Incorporated, of one Delux Ford Tudor Sedan,
motor No. 5038024, at a total invoice price of $611.03, showing amount due thereon of $550.00, and will ask you to state
if this is the original invoice and conditional sales contract
evidencing that transaction?
1,age 9 ~ A. It is.
Q. When was this particular automobile released
by the Ford Motor Company at N orfok?
A. May 24th, 1939.
Q. What is the significance, if any, of the stamped date of
May 25, 1939?
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R. J. Fowlkes
A. I don't know.
Q. Will you file this invoice in evidence as your e::mi.bit?

A. I will.
(The document in question is marked into the record as
Exhibit No. 4)
Q. I show you a certificate of title from the Motor Vehicle
Division No. 1334858, showing lien on this particular automo-J.
tile in favor of the Universal Credit Company, said lien being
in the amount· of $550. 00 and will ask you to state if this is a
copy of the original certificate of title evidencing that particular transaction?
A. It is.
Q. When did you apply to the Division of Motor Vehicles for
a certificate showing lien in your favor?
page 8 } A. July 29th, 1939.
Q. When was the certificate issued?
A. July 31st, 1939.
Q. Will you file this inevidence ·as your exhibit?
A. I will.
(The document in question is marked into the record as Ex~
hibit No. 4-A)
Q. I hand you another invoice of Ford Motor Company, No.
C-95110-C, dated June 2, 1939, whereby tl1e Ford Motor Company sold the Botetourt Motor Company, Incorporated, one
Delux Ford Fordor Sedan, motor No. 4979106, at a total iID
voice price of $645.60, showing amount due theron of $580.00,
which said invoice contains on the back thereof conditional
sales contract executed June 7, 1939, by Botetourt Motor Company, Incorporated, by M. C. Butt, which said contract .was
duly assigned to the Universal Credit Company on June 7, 1939,
and will ask you to state if this is the original invoice covering
that particular transaction?
A. It is.
Q. Will you file this as an exhibit with your evidence?
A. I will.
page 9 } {The document in question is marked into the
record as Exhibit No. 5.)
Q. Mr. Fowlkes, I show you a copy of a certificate of title
of the Divison of Motor Vehicles No. 1334859, showing lien in
favor of the Universal Credit Company in the amount of $580.00
and will ask you to state if this is a copy of the certificate of
title duly issued by the commissioner showing lien fn your
favor?
A. Itis.
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R. J. Fowlkes
Q. ·wm you file that in evidence as your exhibit?
A. I will.
( The document in question is marked into the record as Exhibit No. 5-A) .
Q. I hand you another invoice from Ford Motor Company
No. 0-99687-C, dated July 25, 1939, evidencing the sale by Ford
Motor Company to the Botetourt Motor Company, Incorporated
of one 85 l?ord Tudor, motor No. 5168517, at a total price of
$564.68, showing the amount due of $510.00, said invoice containing· on the back thereof conditional sales contract dated
July 27, 1939, signed by Botetourt Motor Company, Incorporated, by S. S. Gass, President, which is duly assigned to the
Universal Credit Company, and will ask you to state
page 10 ~if th-is is the original invoice evidencing that transaction?
A. It is.
Q. Will you file that in evidence as your exhibit?
A. I will.
( The document in question is marked into the record as Exhibit No. 6)
Q. I hand you herewith a copy of certificate of title of the
Division of Motor Vehicles No. 1334857, showing lien in your
favor of $510.00 covering that particular transaction, and ask
you to state if this is a copy of the original?·
A. It is.
Q. When ·was that certificate ap1)1ied for?
A. July 29th, 1939.
Q. When was it issued?
A. July 31, 1939.
Q. Will you file this in evidence as your exhibit?
A. I will.
· ( The document in question is marked into the record as Exhibit No. 6-A)
Q. I hand you herewith another original invoice from Ford
Motor Company No. C-99688-C, dated July 25, 1939 whereby
Ford Motor Company sold to the Botetourt Motor
page 11 ~Company, Incorporated, one 85 Ford Tudor Sedan,
motor No. 5168651, at total invoice price of $568.54,
snowing amount due of 510.00, and containing on the back
thereof conditional saes contract dated July 27, 1939, signed
bJ Botetourt Motor Company, Incorporated, by S. S. Gass,
President, duly assigned to the Universal Credit Company, and
ask you to state if this is the original invoice covering this
particular transaction?
A. It is.

·
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R. J. Fowlkes
Q. Will you file this as an exhibit with your evidence?
A. I will
(The document in question ia marked into the record as Ex·
hibit No. 7)
Q. I hand you herewith. a copy of certificate of title from the
Division of Motor Vehicles No. 1334861 covering the application to the division showing lien in your favor on that particular car, and asked you to state if this is a copy of the original?
A. It is.
Q. When was that application for title made?
A. July 29th, 1939.
page 12 } Q. When was it issued?
A. July 31st. 1939
Q. Will you file this in evidence as your exhibit?
A. I will.
(The document in question is marked into the record as Exhibit No. 7-A)
Q. I hand you herewith another original invoice from Ford
Motor Company No. C-99686-C, whereby Ford Motor Com1,any sold the Botetourt Motor .Company, Incorporated, one
Delux Ford Tudor Sedan, motor N o.5168786, for a total consideration of $611.03, showing amount due of $550.00, containing on the· back thereof conditional sales contract dated
July 27, 1939, signed by the Botetourt Motor Company, Incorporated, by S. S. Gass, President, which was duly assigned
to the Universal Credit Company, and will ask you to state if
this is the original invoice covering that particular transaction?
A. It is.
Q. Will you file this as an exhibit with your evidence?
A. I will.
page 12 } ( The doucment in question is marked into the
record as Exhibit No. 8)
Q. I hand you herewith a copy of a certificate of title of the
!Jivision of Motor Vehicles No. 1334860, evidencing the issuance by the commissioner of certificate of title showing lien
in your favor of $550.00 on that particular car, and will ask
you if this is a copy of the original?
A. It is.
Q. When was that title applied for?
A. July 29th, 1939.
Q. When was it issued?
A. July 31st, 1939.
Q. Will yon :file that in evidence as your exhibit?
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A. I will.
( The document in question is marked into the record as Exltibit No. 8-A)
.
Q. I hand you herewith another original invoice from Ford
Motor Company No. C-99685-C, dated July 25, 1939, whereby
the Ford Motor Company sold the Botetourt Motor Company
Incorporated, one Delux Ford Fodor, motor No. 5168817, at
a total consideration of $645. 79, showing amount due of $580.00
said invoice containing on the back thereof condipage 14 ~tional sales contract dated July 28, 1939, signed by
the Botetourt Motor Company, Incorporated, by S.
S. Gass, President, and duly assigned to the Universal Credit
Company, and ask you to state if this is the original invoice
covering· that transaction?
A. It is.
Q. vVill you file this as an exhibit with your evidence?
A. I will.
(The document in question is marked into the record as Exhibit No. 9)
Q. I hand you herewith a copy of a certificate of title of the
Division of Motor Vehicles No. 1334862, evidencing the issuance
by the commissioner of a certificate of title showing lien in
favor of the Universal Credit Company in the sum of $580.00,
and will ask you to state of this is a copy of the original?
A. It is.
Q. When was that title applied for?
A .. July 29th, 1939.
Q. When was it issued?
A. July 31st, 1939.
Q. Will you file that as an
exhibit with your evidence?
page 15 ~ A. I will.
( The document in question is marked into the record as Exhibit No. 9-A)
Q. Mr. Fowlkes, I believe you had certain transactions with
the Botetourt Motor Company, Incorporated, involving several
mortgages on tllree used automobiles, did you not?
A. I did.
Q. I hand you herewith a paper referred to as a used car
chattel mortgage, dated July 18, 1939, signed by the Botetourt
l\fotor Company, Incorporated, by S. S. Gass, President, and
the Universal Credit Company, by E. L. Allen, evidencing a
certain monetary transaction with the Botetourt Motor Company, Incorporated, whereby the sum of $289.00 was loaned
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to the Botetourt Motor Company, Incorporated, secured by
mortgage on one 1938 Ford Tudor, motor No. 18-4298706, and
I will ask you to state if this is the original chattel mortgage
evidencing that transaction?
A. Itis.
Q. Will you file this in evidence as your exhibit?
A. I will.
page 16 ~ (The document in question is filed into the record
as Exhibit No. 10)
Q. I hand you herewith a copy of certificate of title of the
Division of Motor Vehicles No. B-1250314 showing lien in your
favor in the sum ·of $289.00 evidencing application to the Division for a certificate of title showing that lien, and ask you
to state if this is a copy of said certificate!
A. It is.
Q. When was that title applied for!
A. July 29th, 1939.
Q. When was it issued?
A. July 31st, 1939.
Q. Will you file that as an exhibit with your evidence?
A. I will.
( The document in question is ·filed in this record as Exhbit No. 10-A)
Q. I hand you herewith another paper called a used car
chattel mortgage, dated July 27th, 1939, signed by the Botetourt Motor Company, Incorporated, mortgagor, by S.S. Gass,
President, and Universal Credit Company mortgagee
·
page 17 ~by R. J. Fowlkes, evidencing loan to Botetourt Motor
Company, Incorporated, in the sum of $263.00, secured by mortgage on one 1936 Ford Pickup, motor No. 3005227, and one 1936 Ford Coupe motor No. 2856616-, and ask you
to state if this is the original chattel mortgage evidencing that
transaction?
A. It is.
Q. Will you file that in evidence as- your exhibit?
A. I will.
( The document in question is marked into this record as Exhibit No. 11)
Q. I hand you herewith copy of certificate of title of the
Division of Motor Vehicles No. C-1076261, sho;wing lien in favor
of the Universal Credit Company in the amo~t of $100.00 on
one Ford motor No. 18-3005227, and ask you to state if this
is a copy of the certificate issued by the Division showing lien
in your favor?
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A. It is.
Q. When was that title applied for?
A. July 29th, 1939.
Q. When was it issued?
.A. July 31st, 1939.
Q. Will you file that document as an exhibit with your
evidence?
page 18 ~ A. I will.
( The document in question is marked into this
record as Exhibit No. 11-A).
Q. I hand you herewith another copy of a certificate of title
of the Division of Motor Vehicles No. C-1066199 showing lien
in favor of the Universal Credit Company in the amount of
$163.00 on a Ford Coupe, motor No. 18-2856616, and will ask
you to state if this is a correct copy of the certificate issued
showing lien in your favor?
A. It is.
Q. When was that title applied for?
A. July 29th, 1939.
Q. When was it issued?
A. July 31st, 1939.
Q. Will you :file that in evidence as your exhibit?
A. I will.
(The document in question is marked into this record as Exhi.bit No. 11-B)
Q. Mr. Fowlkes, were all of the transactions evidenced by
these seven new automobiles and the three used automobiles
for the present consideration?
A. They were.
page 19 } Mr. Carter: · I object to that, your Honor. That
is what is the cause of this controversy·here.
Mr. Gentry: All right, I'll change the question.
Q. When the seven new automobiles were sold by the Ford
Motor Company to the Botetourt Motor Company, Incorporated
and the contracts were assigned to the Universal Credit Company, explain to us how the money, or what other consideration
.there was, passed. Explain in detail how the transaction took
-place.
A. The car was shipped by convoy from Norfolk, and the
papers were given to the convoy driver, and after the papers
were signed and a check for 10% given them, the cars were
unloaded, and we paid the other 90 % to the Ford Motor Company and the contract assigned to us. On the used car mortgages, they were brought to us by the dealer and checks issued
in our office.
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Q. Mr. Fowlkes, on the transaction evidencing the purchase
of the seven new cars, I understand you to say that when they
were delivered by the convoy to the Botetourt Motor Company, Inc.orporated, the Botetourt Motor Company, Incorporated, paid lOyo. ls that right?
A. Yes sir.
Q. Now then, the contract was assigned to
page 20 ~you. What consideration was then owing the Universal Credit Company? How was the transaction
handled by the Universal Credit Company?
A. We paid the remaining 90%
Q. To whom did you give it?
A. In fact, we paid the full amount to the Ford Motor Company.
Q. When was that done on these particular cars?
A. As soon as the papers were returned by the convoy to our
Roanoke branch. The papers were returned to Ford Motor
Company and they in turn turned them over to our Roanoke
branch and they issued the cueck?
Q. Was that in the ordinary course of your business?
A. It was.
Q. Were all seven of these transactions evidencing the new
cars?
A. They were.
Q. Did you pay to the Ford Motor Company in each particular instance the amount due on each particular contract in
due course of business?
A. We did. We paid them full invoice price for each one
of them.
1)age 21 ~ Q. Now, on these three used cars, Mr. Fowkes,
the chattel mortgages on which have just been introduced in evidence, how was the :financing of those cars handled.
When was the contract passed? Tell us in detail about that.
· A. The first mortgage for $289.00 was brought to our
office by Mr. Gass and check given him for that amount. It
was included in with several cars on the same mortgage.
The mortgage for $100.00 and $163.00 was handled as a
substitution for one of the others. In fact, for all facts and
purposes, we advanced the money to the dealer direct on those
automobiles.
Q. Mr. Fowlkes, when did the Botetourt Motor Company,
Incorporated, become in default on these contracts evidencing
the seven new cars and the mortgages evidencing the three
used cars?
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A. Do you mean, when were the contracts pass due, orQ. When was default ·made in the terms of the contracts
with them?
A. I will have to get the date of that from the books. They
were drawn for ninety days.
Q. I will ask you this : In this dealer wholesale
page 22 ~underlying agreement which has been filed in evidence here, dated January 7th 1939, I believe there
is a paragraph in there whereby the Botetourt Motor Company represents to your Company that at such time as the
Universal Credit Company deems itself insecure, it may take
such steps as is necessary to enforce your contract.
A. That is correct.
Q. So far as the detinue action, and the bill in chancery
which has been filed here, when did the Universal Credit
Company deem itself insecure in the performance of these
contracts?
A. After knowledge of the insolvency of the dealership
was given to us.
Q. When did you have that definite lmoweldge?
A. I came to Fincastle on July 31st, 1939. I cannot say
I had definite knowledge on that date. On the following date
my knowledge was substantially definite; however, no examination had been made of the books. I could not have gone
on the stand and sworn that they were insolvent then. Certain actions indicated they were, but I could not have sworn
they were insolvent.
Q. Did you thereafter, pursuant to the contract and the
agreement, consider the Universal Credit Company insecure
insofar as the obligations due by the Botetourt Motor
page 23 ~Company, Incorporated, were concerned?
A. I did.
Q. When were proceedings instituted to enforce the liens
on the seven new cars and the three used cars?
A. Dentinue action was instituted on August 11, 1939.
(At 1 :00 p. m. adjournment was taken until 2 :15 p. m.)
AFTERNOON SESSION
By Mr. Gentry:
Q. Mr. Fowlkes, I want to ask you to explain in a little more
detail just how the financial arrangements with reference to
a new car are handled between Ford Motor Company and the
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dealer. As I understand it, when the Botetourt Motor Comi;.any, Incorporated, orders a car from the Ford Motor Company, it is shipped from the Ford Motor Company's plant
in Norfolk?
A. That is right.
Q. And it is sent out usually on convey to the Botetourt
Motor Company, Incorporated, here in· Fincastle?
A. That is correct.
page 24 ~ Q. What invoices, if any, does the convey man
have, and how is the transaction handled from that
point on?
A. The Ford Motor Company makes the invoices and a
copy for the dealer and two copies for the finance company
are brought by the convey man. He has a signed bill which he
leaves at the place. He collects a check from the dealer for
the down payment of 10%. These papers are taken back
to Norfolk by the convey company and are in turn turned
over to the Ford Motor Company, and check is given to them
for the total purchases that day on sales contracts they
have gotten back. When I s1)eak of invoices-that is the
conditional sales contract.
Q. I understand that when the convoy man gets back to
Norfolk he turns the executed contracts over to the Ford
Motor Company and then the Universal Credit Company
iu Norfolk pays the Ford Motor Company the amount of those
contracts.
A. That is correct.
Q. In these particular transactions, do your records indicate, and would you have knowledge that all of those cars
had been paid for by theese creditors?
A. Yes sir.
page 25 ~ Q. Within what time after the delivery of them
here at the Botetourt Motor Company?
A. Well, practically simultaneously.
Mr. Carter: That !s pure hearsay, Your Honor.
The Court: I suppose so; I don't know.
Mr. Carter: I object to the present form of the question
without any qualification.
Mr. Gentry: ( continuing)
Q. How do your records indicate that these cares have
been paid for?
Mr. Carter: We object to that. The record is the best
evidence.
The Court : I th.µlk so. You should have the record.
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Mr. Gentry: (continuing)
Q. Are you furnished with any list of automobiles by the
Ford Motor Company in Norfolk, or by your Norfolk branch
showing what cars have cleared and been paid for?
Mr .Carter: The record, Your Honor, is the best evidence.
The Court: Mr. Gentry, just ask him if he is furnished
it. He can go that far.
page 26 ~ Mr. Gentry : (continuing)
Q. Were you furnished such evidence, from the
standpoint of your records, whether those particular cars
had been paid for?
Mr. Carter: We object to the question, Your Honor. The
1·ecords are the best evidence.
Mr. Gentry: All right.
Q. Mr Fowlkes, these conditional sales contracts which were.
assigned to you in the course of business evidencing the purchase of the Ford automobiles and the assignment of the conti·acts to you, are evidence of the interest of the Universal
Credit Company, in these cars, are they not?
Mr. Carter: \Ve object to that question. The record speaks
for itself; the conditional sales contract speaks for itself.
How can this man vary the terms in any way as to what is
written on the conditional sales contract.
The Court : I have ·not looked at the conditional sales contract.
Mr. Gentry: If you want the convoy drivers brought in here
to testify, we can do it.
The Court : The witness can go this far : He may
page 27 ~be asked if the Universal Credit Company mentioned on the certificate of title is the same Universal
Credit Company as the party to this suit. You can go that far.
Mr. Gentry: (continuing)
Q. Is the Universal Credit Company mentioned as the assignee in these seven conditional sales contracts which have
been introduced here in evidence, the same Universal Credit
Company as the complainant in this suit, and of which company you are office manager in their Roanoke branch?
A. That's right.
Q. Mr.· Fowlkes, in the underlying agreement which was executed by the Botetou~ Motor Company, Incorporated, which
was addressed to the Universal Credit Company under date of
January 7th, 1939, there is a clause indicating the Universal
Credit Company may repossess cars on which they had conditional sales contracts by assignment when they deem. them-
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selves insecure. Did you feel insecure somewhere around August
1st, 1939?
A. Yes, sir.
Q. When did the total amount become due and payable on
the contracts representing the seven new cars and the chattel
mortgage representing the three used cars?
page 28 ~ A. We used the underlying agreement in connection with wholesale cars in financing any dealer.
This underlying agreement stipulates the agreement between
the Finance Company and the dealer, gives us the privilege of°
repossessing a car if we deem ourselves insecure. This underlying agreement is referred to in the conditional sales contract
and is part of our agreement with dealers on wholesale.
Q. Did you consider the total amount due and payable on
or before the date you instituted the detinue action?
A. The total amount was due and payable when we deemed
ourselves insecure, in accordance with the terms of the agreement.
Q. You proceeded with your detinue action, and the seven
new cars and the three used cars were taken in your possession,
were they not?
·
A. Yes, sir.
Q. After those cars were taken into your possession, did you
secure estimates or appraisals on the three used cars?
A. I obtained them from people who I considered capable
to appraise them.
Q. Have you those bids?
A. I have.
Q. Will you produce them, please?
page 29 ~ Mr. Carter : That is pure hearsay again, unless
we have those people here who appraised them. We
will want to cross examine those appraisers and see how they
arrived at their appraisal.
Mr. Gentry: These are statements of men under oath.
Mr. Carter: But we want a chance to cross examine the men
who made the appraisal.
Mr. Gentry : (continuing)
Q. Mr. Fowlkes, what disposition did you make of the seven
new cars that you repossessed, and the three used cars that
you repossessed?
A. I sold those cars, and I have the names of the purchasers,
the date of the sale, and the amount received; I have the
written bids on the used cars in my office. ·
Q. Will you take your record which you have there and state
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the amount which you obtained for each car, beginning with
the new cars and going right through the ten cars?
Mr. Carter: w· e object to that on the grousds that any amount
paid for them is not necessarily the amount of the value of
. the cars; it might be more or less.
page 30 r Mr. Apperson: The only purpose of this examination is to show what we did with the cars.
The Court : I think the evidence is admissible.
A. We sold all seven of the new cars and all three of the used
cars, as follows:
Motor No.
Amount Received
4978723
$572.54
5038024
$614.03
4979106
$652.40
5168517
$577.65
5168651
$577.65
5168786
$620.53
5168817
.
$655.59
Those were all new cars. The used cars were
18-4298706
$340.00
18-3005227
$200.00
18-2856616
$185.00
Q. Mr. Fowlkes, ,vere. there expenses in connection with
tlie repossession and sale of these new cars?
A. There were. We had the expense of taking the cars over
to Roanoke, storage, and paying some in addition for selling,
and various expenses which we have not as yet been rendered
MU for, such as attorney's fees, warrant, in detinue action,
etc.
page 31 r Q. Are you able to state at this time the exact
amount of expenses in connection with the sale of
the seven new cars?
A. No, I don't lmow completely, due to the fact that some
of the· bills have not been received.
Q. Was it necessary to do any repair work or other work
in connection with getting the three used cars in lJroper shape
for sale?
A. We moved them and stored them. We didn't go into any
lteavy repairs on them ; just merely small things, such as putting in oil and gasoline, and storage after moving to Roanoke.
Q. Are you in position now to state the amount of those
· expenses in connection with the three used cars?
A. I am not fully, no sir.
Q. I believe the contracts covering the used cars, these chat-
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tel mortgages, provide for attorney's fee of 15%, if they are
placed with an attorney for collection.
Mr. Carter: I don't see the necessity of that question. He
is just asking him what is alr~ady in the mortgages.
page 32 t Mr. Gentry : All right, then I will ask him this
question:
Q. Mr. Fowlkes, are you able to state now how the account
of the repossession and sale and handling of these ten cars
8tands as between you and the Botetourt Motor Company,
Incorporated, or the trustee in bankruptcy?
A. No, I am not prepared to give the account fully; as I
stated before, some of the expenses have not been returned.
Q. Yau are not in position now to say whether there will
be any overage, or just how you stand?
A. No. Expenses are still running, and we have not gotten
bills for the full amount.
Mr. Gentry: That's all, I believe.
By Mr. Lewey:
Q. Mr. Fowlkes, do you have .a copy of the applications that
were made to the Motor Vehicle Division on July 29th, 1939?
A. You mean, copy of the applications?
Q. YeBi for those titles showing your liens.
A. No, sir. They are not made in duplicate. Only one copy is
made at the Motor Vehicle Division in Richmond.
Q. Where was it made?
page 33 ~ A. It was made in the Motor Vehicle Division in
Richmond.
Q. I mean, where was it filled out?
A. In my office. In the office of the Universal Credit Company
in Roanoke.
Q. At whose suggestion?
A. In an agreement between Mr. Gass and myself.
Q. Who suggested that agreement?
A. That the application be made for title?
Q. Yes.

A. I did.·
Q. Mr. Gass came to your office about something else, didn't

he, on that day?
A. He came to my office very frequently, and had come in,
as I recall on several matters.
Q. One of those matters was not to make application for a
title showing a lien in favor of the Universal Credit Company. ·
He didn't come in there for that purpose, did he?
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A. Do you mean, of his own volition?
Q. That is what I mean.

A. I .don't think he did, no.
Q. There was no way for the Universal Credit Company to
get those titles with the lien on the face in your favor-in
favor of the Universal Credit Company, unless the Botetourt
Motor Company, Incor..;>orated, made application, was
there?
page 34 } A. You mean, while the cars were in the possession
·
of the Botetourt Motor Company?
Q. That is what I mean.
A. No, sir.
Q. Well, why on that day did you, on behalf of the Universal Credit Company, suggest to Mr. Gass, President of the
Botetourt Motor Company, Incorporated, that he, as such
President of the Botetourt Motor Company, Incorporated,
make those applications for those titles?
A. I considered it the better business policy to hold titles to
the cars.
Q. That had never been done by your company with Mr.
Gass before, had it?
· ~i:.i.iUI
A. On new cars, we had not held the titles, no, sir.
Q. Before that time, the Universal Credit Company waited
until Mr. Gass had sold a particular automobile before you
called on him for payment on the conditional sales contract,
hadn't you?
.
A. Not necessarily. We could put titles on -them at any time.
Q. When did he usually pay it off, in the course of your
dealings with him?
·
A. They were usually paid off at the time the car was
sold.
page 35 } Q. There was never any title issued, so far as you
know, covering these seven automobiles until this
application was made in your office, was there?
.A. Not to my knowledge.
Q. And all your company had at that time was unrecorded
conditional sales contract, wasn't it.
A. Yes, that's right. ·
Q. Your company had not perfected liens on July 29th,
1939, on these cars?
A. We had .liens as evidenced by the conditional sales contract, which is a lien as between the dealer and ourselves.
Q. But that was not of record anywhere?
A. It was not of record here in the clerk's office. Automobile
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papers, as I understand the matter, are not recorded in the
clerk's office. They are recorded in the Division of Motor
Vehicles in Richmond. They are always recorded there, as I
understand it.
Q. Then, on July 29th, 1939, these alleged liens were not
recorded in Hichmond, were they?
A. The applications were made on that date.
Q. And the applications were not acted upon until July
31st, 19a9. Is that correct?
A. They were mailed on the 29th. The .30th
page 36 ~was Sunday, a~d they were issued on Monday, the
31st.
Q. So the .ioth was Saturday, Sunday was the 30th and on
July 31st, they were issued?
~ That's right.
Q. Had not some checks of the Botetourt Motor Company,
Incorporated, come back unpaid to the Universal Credit Corporation prior to July 29th, 1939?
A. Yes, sir.
Q. How many, and about what amounts, and about what
'date?

A. I had a check for $510.00 which was returned on July
26th. A check for $567.55 was returned on the same date;
and they were re-deposited and they were returned again on
the 28th.
Q. Were they the only checks that had ever been returned
to you that were given by the Botetourt Motor Company, Incorporated?
·
A. No, sir.
Q. Was it prior to that time?
A. I had some others returned ·prior to that time, but they
were afterwards made good.
Q. On what date and in what amOlmts?
page 37 ~ A. I do not have the full details on that. I had
one in June and one in July. I don't recall the exact
dates they were redeposited; but when they were redeposited
they were immediately taken care of.
Q. Were they large or small checks; or approximately what
a.mounts were they, do you know?
A. One was in payment of a wholesale car which was of a
right considerable amount; the other was a smaller amount.
I don't recall exactly; but they were paid promptly when redeposited.
Q. Was the one in June upon a wholesale car?
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A. I think it was ; I can tell you definitely by referring to
my records.
Q. Do you have the records with you?

A. I think I have. (After consulting his file.) I don't have
any of the actual dates and amounts.
Q. Were those four checks which you have just referred
to as being returned to your company unpaid and which were
given by the Botetourt Motor Company, Incorporated, the
only checks that were returned to you made by said company
prior to July 29, 1939?
page 38 ~ A. I think there had been three checks in all
returned prior to July 29th; that is, prior to those
two checks.
Q .. In other words, five checks in all?
A. Five checks in all. Three of those were promptly made
good when re-deposited.
Q Well, had the Botetourt Motor Company Incorporated,
~ver sold one of these new cars financed through your company
prior to July 29th, 1939, and not promptly complied by pay..
ing your lien on the car sold?
A. Only in one instance.
Q. When was that?
A. On July 26th, 1039, one car was sold and the dealer said
check had been mailed for the amount. That check was never
received.
Q. Isn't it a fact that because you didn't receive that check
-that is, your company, and because of these five checks
tl1at were returned to your company unpaid, that made your
company suspicious of the solvency of the Botetourt Motor
Company, Incorporated, and was not that the reason that
you approached the president of that company in your office
on July 29th, 1930, and asked him to make application to the
Division of Motor Vehicles setting up your liens? Was not
that the reason for doing t]iat ; and was not your further
reason to get in on the ground -floor so that in case of
page 39 ~bankruptcy you would get-your company would get
a preference in the assets of the Botetourt Motor
Company, Incorporated, over and above other creditors?
Mr. Apperson: Just a minute before you answer. Your
Honor, please, I think there is five questions asked in that
one question. I don't think counsel ought to be allowed to ask
the witness but one question at the time.
Mr. Lewey : If Your Honor please, this witness is highly
_intelligent, and--
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The Court: I think Mr. Fowlkes is intelligent enough to
remember and answer it. If he doesn't, he can ask Mr. Lewey
about it. (To witness) Do you understand the question? It is
rather a long one.
A. Yes, sir, I understand it. But I would like for the stenographer to read it to me
·
(Reporter reads Mr. Lewey's last question)
A. I previously told you that three of those checks were red.eposited and promptly made good. In perfecting liens on the
titles, I only did what I had right to do in regular
page 40 ~course of business. I had no idea of the dealer's
· insolvency. Bankruptcy· was not even a remote
thought. I confidently expected those checks to be made good
as the others had been made good; and, furthermore, Ip confidently expected to receive check for the car which had been
sold. He said he had mailed the check here; and· on Saturday
delivery, it is possible that the check for the car would not
have been received until Monday. Does that answer your
question?
Q. So then, you state to the court that even though five
checks had been returned unpaid-some of them $500 or more
-and one car had been sold on July 26th and three days thereafter, on July 29th, you had not received check covering the
lien, that at that time you were not in anywise suspicious of
the solvency of the Botetourt Motor Company, Incorporated?
A. I don't know when I considered them insolvent.
Q. As a matter of fact, whyA. My previous experience had been that on three others
they were made good promptly when re-deposited.
Q. Then, why, on July 29th, did you change
page 41 ~your course of dealing with the Botetourt Motor
Company, Incorporated, and ask that application
for title be made setting :UP liens in your favor on ten automobiles?
A. I considered it the best policy to hold titles when I did.
Q. Why had you not, if you considered that the best business policy, used that policy prior to July 29th, 1939?
A. I just had not done it for no particular reason. At the
time, I decided to hold titles on those.
.
Q. You just had not done it for no particular reason. Then,
do you tell the court that you had application made for titles
on those ten automobiles to show liens in your favor on July
29th for no particular reason?
A. I said I did it because I thought it was the better business policy to hold the titles.
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Q. What caused you to decide on July 29, 1939, that the
application for these titles was the better business policy,
when you had never done it with the Botetourt Motor Company, Incorporated, before?
A. I had the privilege of getting titles at any time that I
wanted to-title applications I mean.
page 42 r Q. Why did ypu exercise that privilege on July
29th, 1939, when you had never exercised it before?
A. At that time, we decided to hold the titles because I
thought it was the better policy to do it.
Q. And that was the first time that you had ever ~ome to
the conclusion that it was the better policy to make that title
application, so far as this company was concerned?
A. This time I did it. I had not done it before.
Q. So you really felt then on July 29th, 1939 that it was
the best policy in dealing with the Botetourt Motor Company,
Incorporated? Is that right?
A. Yes, sir.
Q. And you had never come to that conclusion before, had
you?
A. No.
Mr. Lewey: That's all.

CROSS EXAMINATION
By Mr. Johnson:
Q. How long have you been employed by the Universal

.

Credit Company?
A. About nine and half years.
Q. How long have you been representing the
Universal Credit Company in the City of Roanolre, Virginia?
A. You mean as officer manager?
Q. In any capacity at Roanoke, Virginia?
A. Off and on during quite a period of that time. I took
over that office in 1939-June 1st.
Q. Prior to that time, where was your headquarters?
A. For the two years previous to that, I was in Richmond.
Q. Did the Universal Credit Company finance the handling
·of cars for the Botetourt Motor Company, Incorporated, prior
to January 1939?
A. On retail or wholesale?
Q. New and used cars-both wholesale and retail.
A. We did it for a short period. We financed, I think, two
or three in 1938. That's all.
l)age 43

r
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Q. I understood you to say on direct examination that you
had not financed anything until you got this agreement of
January 3, 1939.
A. We didn't start at that time. We had financed about
three new cars in 1938. I think that is what they were.
page 44 ~ Q. When you were doing business with the Botetourt Motor Company, Incorporated, in 1938, had
you, prior to doing that business, secured a :financial statement from the Botetourt Motor Company, Incorporated?
A. In 1938?
Q. Yes.
A. Yes, sir.
Q. Where is that?
A. I don't have it with me.
Q. Will you bring that with you tomorrow?
A. All right.
Q. Didn't you or the Universal Crdeit Company have knowledge of the fact that there were complications which arose
between the Commercial Credit Company and the Botetourt
Motor Company, Incorporated, in the year 1938?
A. Yes, sir.
Q. Didn't those complications, Mr. Fowlkes, arise out of
. the fact that it developed that the Botetourt Motor Company, .
Incorporated, had financed certain cars both with the Commercial Credit Company and the Standard Finance Company?
A. I don't know the details of the complications, but I think
you are substantially correct.
Q. Then your company knew back as far as
· page 45 ~1938 that the Botetourt Motor Company, Incorporated, had financed the same cars, duplicated
financing, through the Commercial Credit Company and the
Standard Finance Corporation?
Mr. Apperson: We object to that question. I think that is a
question which ought to be confined to what this witness actually knew. He didn't say he knew that. I think the questions
ought to be confined within the knowledge of this witness, and
not ask him what has transpired or taken place in a great
big corporation like the Universal Credit Company.
The Court: I think Mr. Johnson is within his rights.
A. I will answer .your question, Mr. Johnson, by saying
that I think you are correct. However, I have never seen the
records }lertaining to that of the Commercial Credit Company.
I haveBy Mr. Johnson (continuing)
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Q. But that was your understanding at the time?

A. Not my understanding, but what I was told.
page 46 } Q. But were you told that by a representative of
the Commercial Credit Company, or the Botetourt
Motor Company, Incorporated, or by the Standard Finance
Company, or all three?
A. I was not told by the Standard Finance Company, be..
cause I never met any of the gentlemen from that company
until I came over here. ,
Q. Just who were you told by?
A. I was told by-I was told. about some- complications in
talking with the Commercial Credit Company; just what the
details were, I don't know. I have never examined any records,
and have never actually known the details.
· Q. You mean you were told by Mr. Routh, the general representative in Roanoke of the Comn;tercial Credit Comp~ny?
Mr. Apperson: "\Ve object, Your Honor, to any testimony
elicited from this witness which does not lie within his own
knowledge.
The Court: I tl~ink it is admissible up to this point.
Mr. Apperson: We except to your Honor's ruling.
(Witness did not answer Mr. Johnson's last question.)
Mr. Johnson (continuing)
Q. "\Vas the representative of the Commercial
page 47 }Credit Company who told you of these complications
that I have been asking you about, a representative
of that company in Roanoke, Virginia, by the name of Mr:
Routh?
A. I think I was told that by Mr. Routh, the office manager.
I think l\iir. Routh was there at that time.
Q "\,Vere you and Mr. Routh discussing the Botetourt Motor
Company, Incorporated?
A. Yes, we were.
Q. Now, Mr. Fowlkes, prior to going to Roanoke in 1939,
where had you been stationed in Virginia as representative of
the Universal Credit Company?
A. I was stationed in Norfolk and Richmond.
Q. Just immediately prior to your going to Roanoke as office
manager, where had you been stationed?
A. In Richmond.
Q. What were your duties in Richmond as a representative
of the Universal Credit Company?
.A.. Office Manager of the Richmond office.
Q. Then previous to your being located in Roanoke, Vir-
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ginia, that territory· had been handled out of the Richmond
office?
A. That is correct.
1)age 48 ~ Q. And you had been handling all the financing
done by the Universal Credit Company for the Botetourt :Motor Company, Incorporated, prior to moving
to Roanoke. Is that correct?
A. The Botetourt Motor Company was in the territory handled by the Richmond office, if that is what you mean.
Q. You were handling the Richmond office, were you not?
A. Yes, sir.
·
Q. And the Richmond office handled all transactions and
contract for the Botetourt Motor Company, Incorporated?
A. That's right.
Q. How long were you in Richmond?
A. 4- little over two yearSa
Q: And prior to this conversation which took place between
vou and Mr. Routh in the office of the Commercial Credit
Company in Roanoke, Virginia, you had been handling the
financing-or your company had been hanµling it in Richmond
-for the Botetourt Motor Company..
·
A. We financed two or three new cars, as I recall, on the
wholesale floor plan.
page 49 ~ Q. Prior to the conversation with Mr. Ross?
A.. Yes, sir.
Q. At the time that you had this conversation with Mr.
Ross, which you have alluded to, was t11e Universal Credit
Company handling any contracts, either retail or wholesale,
with tl1e Botetourt l\fotor Company, Incorporated?
A I think we had one car on wholesale at that time.
Q. Now, did you understand from your conversation with
Mr. Ross, or some other information coming to you from the
Commercial Credit Com11any, that by reason of this duplicate
financing which I have spoken about, that they were withdrawing wholesale financing and all other :financing with the
Botetourt Motor Company, Incorporated, on automobiles?
A. I don't know just what their attitude was.-1 didn't know
what .was wrong, or what.
.
Q. What did you understand with reference to that?
A. Tbat there were complications that they were ironing
out. Beyond that I lmew nothing.
Q. About the time you received this information
})age 50 ~from your talk with Mr Ross, didn't you, about that
time have a check of the Botetourt Motor Company,
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Incorporated, in your possession belonging to the Universal
<Jredit Company?
A. Do you mean "cold" checks, or good checks?
Q. I will just say "check."
A. I don't recall whether I had or not.
Q. Didn't you, after having your conversation with Mr.
Ross, come to Fincastle to see Mr. Gass with reference to this
check and refuse to take it unless he had it certified?
A. Mr. Gass paid me for a wholesale car.
Q. Will you make your answer responsive to the question?
A. I am trying to do that. Mr. Gass paid me for a wholesale
car with a certified check which he brought to me in Roanoke.
Q. Didn't he :first give you a check which was not certified,
and you refused to accept that check and required him to have
it certified?
A. I don't recall whether I did ask him to give me a certified
check for that car or not.
Q. Had the car been sold on which you required a certified
check?
A. I don't know.
Q. You would not have requested a certified check unless
or until the car had been sold, would you?
page 51 }, A. I think that car was on hand, as I recall.
Q. In your dealings with the Botetourt Motor
Company in the :financing of the purchase of new cars up to
July 29th, 1939, you never requested payment of your com1>any by the Botetourt Motor Company, Incorporated, for new
cars until the car had been sold, did you?
A. I never requested payment until the car was sold.
Q. You never requested payment until it was sold?
A. No, not until the deal was ready to go through
. Q In this instance, you didn't request payment until you
understood the car had been sold?
A. Do you mean in 1938?
Q. Yes.
A. I don't recall whether that car was sold or not.
Q. Why did you require him to bring you a certified
check at that time, then?
A. To pay for the car.
.
Q. Well, if you thought the company was absolutely all
right and you l1ad already given them credit and financed a
car, why did you require him to give· you a certified
·
check?
i,age 52 }, A. We often get certified checks for new cars.
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Q. You had not done it before, had you?
A. No.
Q. You have not done it since, in your dealings with the

Botetourt Motor Company, Incorporated?
A. No, not required certified checks.
Q. While you were manager of the Richmond office in the
fall of 1938 along about the time you had this conversation
with Mi·. Ross, or subsequent thereto, didn't you receive a
letter from the Standard Finance Company with reference to
the Botetourt Motor Company, Incorporated, and the complications that had arisen between it and the Commercial
Credit Company?
A. I received a letter from the Standard Finance Company,
put it didn't go into details about the complications at all. I
don't remember just what the contents of the letter was.
Q. In other words, as I understand it from you, you just
talked to Mr. Ross and that was all; and when you received
tb.at letter from the Standard Finance Company, you didn't
answer that-you just discarded both from any further
thought?
page 53 }- A. Subsequent to receiving the letter, I talked to
Mr Pendleton on the 'phone, and he told meQ. When did you talk to Mr. Pendleton on the 'phone? How
soon after the receipt of that letter?
A. I cannot recall all of those dates, Mr. Johnson. In handling this sort of business, it is impossible for me to remember
all those dates. I remember I asked him if he had gotten
straightened out with the Botetourt Motor Company, and he
told me he had.
Q. But that was all that you did as a result of your conversation with Mr. Ross and the receipt of that letter from
the Standard Finance Company, wasn't it?
A. It was. I had no further obligations to meet after I called
him.
Q. Subsequent to your talk with Mr. Ross, which you have
testified to, did the Universal Credit Company continue to
finance automobiles for the Botetourt Motor Company, Incorporated.
A. Not until January or February of this year.
Q. I understand, then, that up to that time you had been
:financing automobiles for the Botetourt Motor Company, and
then subsequent to that conversation with Mr. Ross,
page 54 }-you didn't finance any more until January 1939? ·
A. January or February; I don't recall exactly.
One or the other.
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Q. When your company :financed automobiles for the Botetourt Com1)any in 1938, did you have an agreement with the
Botetourt Motor Company, Incorporated, at that time?
A. What kind of an agreement?
Q. Similar to the one you have testified here today about
A. We did.
Q. Was that agreement ever canceled by your company?
A. You are speaking of the underlying wholesale agreement?
Q. Yes, sir.
A. I don't know it has been canceled, no.
Q. In other words, the one of January 7th, 1939 was substituted in place of the other one; or did you take a new one?
A. If you choose to put it that way.
Q. That agreement is supposed to continue as long as the
Universal Credit Company did business with the Botetourt
Motor Company, Incorporated, isn't it?
page 55 ~ A. That agreement remains in force until destroyed or canceled, I suppose.
Q. If you already had an agreement in force prior to January 7th, 1939, why was it that a new one was executed on
January 7th, 1939?
A. We had had no business at all with the Botetourt Motor
Company for several months, and when we resumed handling
their business for them, we just got a new agreement ·from
them and a new financial statement, which is usual in the
general course of our business-the usual procedure.
Q. Mr. Fowlkes, under the underyling.agreement of January
7th, 1939, when did your company first finance the purchase
of automobiles on either wholesale or retail plan for the Botetourt Motor Company, Incorporated?
A. I can answer that by referring to a record which Mr.
Gentry has in his :file.
Q. Will you refer to that and answer my question?
A. ( Referring to record) I don't have the day of the month;
but I can give you the month. Starting that February .we
financed five wholesale cars in the month of February.
Q. 1939?
A. Yes, sir.
page 56 ~ Q. Had you handled any retail contracts prior
to February 1939?
A. No, sir.
Q. You had not handled any?
A. No, sir.
Q. You are testifying now to what you handled in 1939?
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A. That's right.
Q. Now, Mr. Fowlkes, when the Botetourt Motor Company,
Incorporated, furnished you with that financial statement on
January 31st, 1939, who passed upon whether or not that
was a sufficient financial statement to justify your company tQ.
do business with the Botetourt Motor Company, Incorporated?
Who passed upon it? Did you, or someone else?
A. It was passed upon by the Credit man and Office Manager, and the Branch Manager or Assistant Manager.
Q. In this case, as soon as you got this financial statement,
were you ready, upon receipt of that, to commence business
again with the Botetourt Motor Company, Incorporated?
A. As soon as we received it?
Q. Yes, sir.
page 57 ~ A. Well, shortly thereafter; I don't say immediately. We had to set our credit file up.
Q. Who authorized you, then, to proceed to transact business with the Botetourt Motor Company, Incorporated?
A. I proceed in the usual fashion-a financial statement and
an underlying agreement.
Q. Then you. proceeded upon your own judgment?
A. I said the Credit Manager, Office Manager or Branch
Manager or Assistant Manager passed on whether we did business or not, ·and was done by the same people that pass on
all of them.
Q. Did you have any letter of authorization from these
different parties authorizing you to proceed to do business
with the Botetourt Motor Company, Incorporated?
A No, I did not.
Q. Do you have any further direction from them to that ·
effect?
A. I have their authority to do it by the initials on the
credit file.
Q. Where are the credit files kept?
A. In the Roanoke office.
Q. You mean that your office in Roanoke passes on it?
A. The credit man in the local office, the office manage'r
of the local office, and the assistant manager or branch manager.
page 58 ~ Q. Then the Roanoke office, after receipt of this
:financial statement, decided to resume business transactions with the Botetourt Motor Company, Incorporated. Is
tbat correct·?
A. That is correct.
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Q. Now, Mr. Fowlkes, I note from this financial statement of
the Botetourt Motor Company, Incorporated, dated January
31, 1939, filed as your Exhibit No. 2, that at the time this report
was made they only had cash on hand or in the bank of $387.11;
notes receivable $2747.11-$1045.00 of which were more than
sjxty days past due. From your experience in the finance
business, what value would you place upon that amount of
$2747.11 notes receivable?
A. That is a question which is rather hard to answer.
Q. I said, what value did you put on it?
A. I am not prepared to say exactly what I put on them
until I examined them.
Q. Did you examine the notes?
A. I did not.
Q. Hadn't it been your experience, Mr. Fowlkes, that 75%
of notes receivable of that kind is a fair value for them?
A. 75% a fair value?
Q. Yes, sir.
page 59 } A. I would say so.
Q. .And there also is listed here accounts receivable of $24Hi.41, $1116.00 of which are listed as being sixty
days past due. From your experience, what percentage of
those accounts would you say were collectible at that time? .,
A. Mr. Johnson, I don't know. It is difficult to discuss
a financial statement; it depends a lot upon locality. We
don't have any set rule as 'to the value of that. You more
or less have to make your own ideas and decisions as to
what you think.
. Q. Don't you think, as a matter of fact, that 75% valuation
would be a fair value?
A. I think it would be.
Q~ Do you now want to go back and change your testimony
about the valuation of the notes?
A. I have already testified as to that.
Q. Did you make any investigation here of the two items
under liabilities-notes payable to finance company on new
cars $2815.65, and notes payable to finance ~ompany on used
cars $1282.00?
A. Did I make any investigation of that?
Q. Yes sir.
A. I don't recall at the moment whether I did or not.
page 60 ~ Q. Among the liabilities on this financial statement, there is an item of accured salary-$2238.40.
Didn't you consider it rather strange that a com11any the
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size of the Botetourt Motor Company, Incorporated, should
have accrued unpaid salary of $2238.40?
A. That was explained to me by Mr. Gass as being some
money due to him and Mrs. Johnson and also to Mr. Kinsey,
who was formerly interested in the company.
Q. Was any explanation given to you as to why that had
not been paid when this financial statement was given?
A. It was left in the business. It was not taken out. This
is supposed to be a financial statement· of the business.
Q Then, you knew at the time thi.s financial statement was
given to you that the Botetourt Motor Company, Incorporated,
had been financing the purchase of new cars and used cars
through the Standard Finance Company?
A. Only by hearsay.
Q. You read this statement, didn't you?
A. I did.
Q. It states on the back here "Standard Finance Co. Clifton Forge, Va.-$4097.65."
page 61 ~ A. That statement is as to who he was doing
business with ; as far as knowing of my own knowledge is concerned, I didn't.
Q. And you didn't make any inquiry, about it, did you?
A. From the Standard Finance?
Q. No sir, from the Botetour Motor Company, Incorporated?
A. I was informed by the Botetourt Motor Company, Incorporated, that they had discontinued handling any cars
through the Standard Finance Company.
Q. Well, you knew from this statement that the Botetourt
Motor Company owed the Standard Finance Company $4097.65,
didn't you?
A. Well, at the time I started. doing busines with them?
Q. You stated that you started to do business with themon your direct examination, as I understand it,-after you
received this financial statement?
A. You will notice the statement was made January 31st
and it is dated February 13th. That was taken from the books
as of the date it was made up.
Q. You had not done any busines prior to that time for
the year 1939, had you?
page 62 ~ A. I had not.
Q. Then, at the time you commenced doing business with the Botetourt Motor Company, Incorporated, you
did have this financial statement in your possession?
A. I did.
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Q. Then you knew from this statement that the Botetourt
l\fotor Company, Incorporated, owed the Standard Finance
Company $4097.65?
A. It says "Other Finance Companies with whom we have
done business", and it lists the Standard Finance Company.
1.,bat was on tlie date of this statement-the date of the statement was January 31st. I was informed by the manager of
that dealership that they had discontinued doing business with
them.
Q. Then, from your interview with them, you accepted this
as a correct statement of the financial condition of the Botetourt Motor Company, Incorporated?
A It was one that was given to me as correct as of January 31st., yes sir.
Q. In other words, you took the word of the Botetourt Motor
Company, Incorporated, that all of this $4097.65 had been
paid to the Standard Finance Company?
A. Yes, sir.
page 63 ~ Q. And you didn't make any inquiry of the Standard Finance Company?
A. I don't think I did.
Q. Now, l\ir. Fowlkes, this statement doesn't carry any
statement of the contingent liabliities of the Botetourt Motor
Company, Incorporated, on used car contracts which it had
endorsed. Did you make any investigation as to that question?
A. You mean contingent liability on used cars on retail
contracts?
Q. Yes sir.

A. No sir.
Q. You didn't make any?

A. No sir.
Q As I understand it from you, when you received this
statement you and the office force in Roanoke, Virginia, decided that statement was .sufficient to justify you to proceed to
do business with the Botetourt Motor Company, Incorporated?
A. After receiving the statement, we started doing business,
yes, sir.
Q I don't think your answer is responsive to the question.
( At request of counsel, the reporter reads the question back
to the witness) .
A. Yes sir.
page 64 } Q. Then, Mr. Fowlkes, if you felt that this finan-
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cial statement was sufficient to justify you to do
business with the Botetourt Motor Company, Incorporated,
why was it that you secured a guarantee from Mrs. Johnson,
connected with this company, in which she guaranteed any
and all accounts and debts due your company by the Botetourt Motor Company, Incorporated?
A. We considered her statement together with the other
statement sufficient.
Q. You just said you considered this statement sufficient.
A. I was going to qualify that by the fact that· we also had
a guarantee from her.
Q. If you are going to qualify it, why didn't you qualify
it until I had asked you about this guarantee of Mrs. J ohnsons?
A. Because I thought you were dealing with the corporation without the guarantee
Q. You were not dealing with the corporation entirely
without the guarantee on the side, were you?
A. We were dealing with the corporation and the guarantee.
Q. If you considered from this statement and your investigation that the Botetourt Motor Company, Inpage 65 }corporated, was solvent, why did you require a
guarantee from Mr. Gass and Mrs. Johnson to make
good any debt of that corporation to your company?
A. Because the firm had limited capital,Q. Because you considered the capital of the Botetourt
Motor Company, Incorporated, was inadequate for you to
do business unless you had that guarantee?
A. We didn't consider tb.e capital inadequate, but we wanted
further endorsement to substantiate credit.
Q. If you considered the assets of the firm were adequate,
you would not have required additional guarantees, would
you?
A. We considered the firm of low capitalization and the
guarantee was accepted along with the statement, and the
two were considered together.
Q. Then, you didn't consider that this financial statement
of the Botetourt Motor Cornvany, Incorporated, dated on the
first page, January 31, 1039, and signed on the back February
13, 1939, was sufficient without additional guarantees, did
you?
.
.
A. We considered the guarantee advisable
Q. Will you answer my question? You are not making
your answer responsive to the question, Mr. Fowlkes.
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A. I would say that we considered the guarantee advisable.
page 66 }- Q. Then you mean you didn't consider the :financial suffi.cient statement witJ1out the guarantees?
.A. We considered that the financial statement show low
capitalization, and we consi~ered the guarantees advisable to
handle the business.
Q. I wish you would just answer "yes" or "no" to this
question : Did you consider the :financial statement of the
Botetourt Motor Company, Incorporated, about which I have
asked you, to be adequate or suffl.cierit for your company to do
business with the Botetourt Motor Company, Incorporated?
A. You mean, without the guarantee?
Q. Yes sir.
A. No.
Q. Do you have the guarantees given you by Mrs. Johnson
and Mr. Gass with you?
A. I don't have them with me, but I can bring them.
Q. Will you bring those with you in the morning?
A. Yes, sir.
.
Q. Mr. Fowlkes, I l>elieve that you said that you had had
three checks prior to the checks commencing with
1,age 67 }-July 25, 1939, of the Botetourt Motor Company, Incorporated, which had been returned to. you.
A. That is cor1•ect.
Q. Do you know at what .time those checks were given to.
you?
A. I don't remember. It was in June or July. I don't
know what date other than that.
Q. Had any been given to you prior to June which were
not honored when presented for payment?
A. Not to my knowledge.
Q. When those three checks were returned to you, which
were dishonored when presented for payment prior to July
25th, what notation or notice, if any, was placed thereon by
the bank in returning them to you? Insufficient funds, or
closed account, or what?
A. I don't remember. It was not "closed account". The
checks were re-deposited that same afternoon, andQ. Don't you know, as a matter of fact, they were returned
to you marked "Insufficient funds"?
A. I presume they were ; I would not swear to it. I don't recall it. That is generally the assumption.
riage 68 }- Q Did you send anyone here to investigate the
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reason why the checks had been given to you when
they were not good?
A. No sir. I re-deposited them, and they were taken care of
immedjately.
Q. Before you re-deposited them, did you get in touch with
any representative of the Botetourt Motor Company, Incorporated, and inform them that the checks had come back?
A. As I recall, Mr. Gass told me to re-deposit the checks
and they would be good.
Q. Mr. Gass of course didn't tell you that until you had
brought word to him that you had deposited them one time
and they were returned to you, did he?
A. I don't remember exactly about all that. As a rule,
·what would happen is I would call Mr. Gass and he would
say re-deposit them. I imagine that is what happened. I
cannot say definitely; he might have called me.
Q. You have stated that one of these checks was given to
you which was dishonored in the month of June, and another
was given to you in the month o/ July, 1939. Can you
1·ecall when the third check was given to you that was also
dishonored?
r,age 69 ~ A. I cannot at the moment; but I can look it up
in the records and inform you later.
Q. Will you look that up and-- inform us in the morning?
A. Yes sir.
Q. And, if you can, Mr. Fowlkes, will you also give us the
exact date as to all three of those checks?
A. You mean, when returned?
A .. Date given and returned.
A Yes sir.
Q. I believe you have stated, Mr. Fowlkes, that in addition
to the three checks which you have just testified about, that
you received two checks from the Botetourt Motor Company,
Incorporated, dated July 25th-one for $510.00A. No sir, I didn't state that.
Q. Just what did you state?
A. I didn't make any statement regarding those two checks,
as I recall.
Q. Didn't you state that, on cross examination by Mr. Lewey,
that you received two checks?
A. I thought you were speaking of your examination. Excuse me. I didn't state the dates of them, however.
Q. I believe you said that the amount on one of the checks
was $510.00.
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page 70 ~

A. That's correct.
Q. What was that check given to you for?
A. In payment of a wholesale note-wholesale

conditional sales contract.
Q. How long had the car for which that check was given to
you in payment been sold prior to the receipt of the check by
you?
A. It was not sold. It was to be placed on the demonstrator
plan for Mr. Gass
Q. But it was sold to Mr. Gass.
A. Well, simultaneously with the check, I suppose.
Q. Do you have that check with you?
A. Yes, I have it.
Q. Will you let me see it, 11lease? (After examination of
check handed him by witness). This is a check of the Botetourt Motor Company, Incorporated, for• $510.00 payable to
the Universal Credit Company, and is dated Fincastle, Virginia, July 22, 1939. That is correct, isn't it?
A. Yes sir.
Q. Would Mr Gass mail these checks to you from the Botetourt Motor Company, Incorporated, or would there be occasions when he would be in Roanoke and would frequently deliver them to you?
A. It would be both. These particular checks were delivered.
Q. In other words, this checks dated July
page 71 ~19a9, for $510'.00, was delivered to you in Roanoke
by Mr. Gass.
A. That is correct.
Q. Do you remember what day it was delivered to you?
A. It was delivered to me in July 22nd, which was Saturday. It was deposited on July 24th, which was Monday.
Q. And then, as I understand from your testimony in response to questions asked you by Mr. Lewey, you stated this
check was returned to you by the bank and received by you on
July 26, 1939?
A. I think that is correct.
Q You stated in our direct examination in answer to a
question by Mr. Gentry-I understand you to say the 28th.
A. We deJlosited it on the 27th, and it was returned on
the 28th or 29th.
Q. Now, when this check for $510.00 was returned to you
cm the 26th what notation was put thereon by the bank-in~ufficient funds?

92

Supreme Court of Appeals of Virginia

R. J. Fowlkes
.A. I think so, Mr. Johnson; I don't have that.
Q. Was a slip attached to it?

A. A slip is attached to some of them, but somebody has
removed the slip from this check.
Q. Removed when it was re-deposited?
A. I think that is the way it was.
page 72 ~ Q. Did you also, on July 22nd, receive check
of the Botetourt Motor Company for $567.55?
A. Yes, sir.
Q._ You deposited that on July 24th, and it came back
dishonored?
A. Thats right.
Q. Then you deposited both of these checks again on July
27th.A.. Thats correct.
Q. -and they were returned to you dishonored on July
28th again?
A. The 29th I think we got them back the second time.
Q. You didn't call up the Botetourt Motor Company, Incorporated, when these two checks were first dishonored, did
you?
A. Yes sir.
Q. What did they tell you then?
A. Said to re-deposit them, and they would be made good.
Q. Then you re-deposited them, and they were returned to
you again on July 28th or 29th. You didn't call them with
reference to the checks any more?
· A. Yes, we called them again.
page 73 ~ Q. What did they say then?
A. Mr. Gass assured me that the funds would be
gotten together to take care of those checks, and to re-deposit
them and they would be taken care of.
Q. But you didn't re-deposit them?
A. No sir.
Q. This check for $567.55 bas a notation on it in pencil
opposite the word "For"-43814-24-1. Can you explain that?
A. That check was given by Mr. S. S. Gass on a demonstrator. The number you refer to is the account number.
Q. I thought you said the $510.00 covered the demonstrator.
A. No sir. This covered a car he was going to get and put
on demonstration. The other was for a demonstrator he already had.
Q. Then you also received check from the Botetourt Motor
Company, Incorporated, dated July 27th, 1939, for $192.95.
Did you deposit that check?
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A. That check was deposited-I will have to refer to it to
give you the date on that. ( Counsel hands witness the check)
Tbat check was deposited on July 29th.
Q. ·when was it returend to you?
.
A. It was returned on August 2nd.
·
page 74 ~ Q. "\Vliat did this check for $192.95 cover?
A. That covers down payment and charges on
wholesale cars.
Q. Now, you have a check here drawn by the Botetourt Motor
Company, Incorporated, payable to the order of the Universal
Credit Company, dated July 28th, 1039, No. 1036, for the
sum of $72.59. Was that check delivered to you by Mr. Gass
in person, or by a representative of the Botetourt Motor Company, Incorporated, or was it mailed to you?
A. Neither one. It came to me from the Ford Motor Company as down payment on a wholesale unit, and when I
1·eceived it, I called the bank and they said it was no good,
nnd I didn't send it in.
Q Now, then, when you 11ad the Botetourt Motor Company,
Incorporated, to make application to show your lien upon the
seven new cars, ~id the Botetourt Motor Company, Incor·porated, at that time give you check to pay for the perfection
of those liens?
A. A. check was drawn for $10.00 and made payable to the
Universal Credit Company. He only had one check with him,
so I took the check payable to me and I drew my check to the
Motor Vehicle Division for $10.00-$1.00 for each of the ten
cars.
Q. And that check was also deposited?
A.· That check was deposited, I think, on the 31st, and came
.
back about the 1st or 2nd of August.
page 75 ~ Q. Now, Mr. Powlkes, _when this application was
made for the title to these new cars, this perfection of the liens of the Universal Credit Company thereon, and
on the three second hand cars, those applications, I believe
you testified, were prepared and signed in your office?
A. Yes sir.
Q. Did you or the Botetourt Motor Company, Incorporated,
either one of you, in preparing any of these applications to
show your liens upon the title, send a letter along with them
to the Motor Vehicle Commissioner?
A. I don't think we did, no sir.
Q. You mean you just attached the check to the applications
and put them in a letter and sent them off?
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A. The applications were handled through our Richmond
office~ They were mailed to the Richmond office and the Richmond office delivered them to the Motor Vehicle Division.
Q. Did you write your Richmond office any letter when you
se:nt them the applications?
A. I don't recall whether I did or not.
Q. Will you look in your files and see if you did?
A. I don't have any copy with me, if I did.
page 76 r Q. Did you write such a letter in connection withA. I am satisfied no letters were written. I just
made out the check for the titles and sent them on.
Q. Why was it that you didn't send those applications direct
to the Motor Vehicle Commissioner's office instead of sending them to your Richmond office?
A. We very often do that. Our Richmond office send a
man down there nearly every day from the office. There is
nothing unusual about it.
Q. You did it in this case, however, because you wanted
prompt action, didn't you?
A. No sir. I would have done it in any circumstance.
Q. Do you send all of your title applications to your Richmond office?
A. In case of dealer's titles, we sent practically all of them
to the Richmond office, yes sir.
Q. When did you first receive information that these title
certificates had been issued?
A. On Monday.
Q. Who did you receive it from?
A. Our Richmond office.
page 77 r Q. By what means?
A. By telephone.
Q. "\Yhy was it that you were so anxious, or they were
so anxious, to let you know that the title certificates had been
perfected?
A. I was talking to them about some other matters, and I
just asked them about it, and they said they had been issued.
Q. You were anxious to see if they had gotten them?
A. I was interested, yes.
Q. I believe you testified, in answer to a question which
Mr. Lewey propounded to you, that the Universal Credit
Company had never, in its dealing with the Bo~etourt Motor
Company, Incorporated, prior to July 29th, 1939, perfected
any liens upon title applications before. That is correct, isn't
it?
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A. Yes sir.
Q .. ~d it was only after your having had the experience ol
rece1vmg several bad checks, some or which Nere received
prior to July 22, 1939, and those received on July 22nd 1939
and intervening between then and July 29th, 1939 th~t yo~
required that these title applications be made. Isn't that
correct?
page 78 t A. I required the title applications on July 29th.
Q. And prior to that time you had never required
any?
A. No.
Q. Then, I ask you again why was it, what had happened
that had changed your usual policy or doing business with
the Botetourt Motor Company, Incorporated, on July 29th,
1989, when you required that tnese title applications be made?
A. Well, there was no change; only we considered it the
best policy to hold the titles. '1Ve knew this conecrn was weak
financially.
Q. How long had you known it was weak :financially?
A.
e had always know that, because his financial statement didn't reflect much strength.
Q There had been no change in his financial strength up
to July 29th, 1939?
A. No.
Q. If you were willing to do business with.him up until that
date without having your liens perfected upon title certincates, why was it you concluded, on July 29th, 1939, to change
your handling of this account?
A. It was just that on that date we considered it the best
business policy to hold the titles.
page 79 }- Q. When did you reach that decision?
.
A. On July 29th. We decided to handle his account with titles.
Q. Is Mr. .A. W. Watkins a member of the Universal Credit.
Company?
A. He is, yes sir.
Q. Did you or the Roanoke office send Mr. Watkins to
Fincastle with reference to the Botetourt Motor Company,
Incorporated, on or about July 28th or 29th?
A. He was over here one of those days, yes sir.
Q. Was not he over here on both of those days-Friday and
Saturday, July 28th and 29th?
A .. I think he was. I lmow he was here on one of those days,
and I think both.
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Who sent him over here on those days?
I did.
What did you send him over here for?
To talk ·to Mr. Gass about those returned checks.
You said you had aleardy talked to Mr. Gass.
A. I had.
1mge 80 } Q. If you talked to }fr. Gass, why was it necessary
to send Mr. Watkins here to talk with him?
A. When we have returned checks, we naturally try to collect them.
Q. You said that l\Ir. Gass had told you to re-deposit them
and they would be all right. You didn't take his word for
Q.
A.
Q.
A.
Q.

it?
A. I had re-deposited them and they came back again.
Q. But he told you, as I understand you, the second time to

1~e-deposit them.
A. But I didn't do so.
Q. Then, you didn't take his word that they would be made
good?
A. :i didn't redeposit the checks. So far as taking his
word was concerned, I Q. In other words, after those checks came back the second
time on July 28th, you sent Mr. ·watkins down here to see what
was the matter .
. A. They came back on the 29th.
Q. You had sent Mr. Watkins here on the 28th and 29th
to see what was the matter?
A. We were interested in seing the checks made good, yes
sir.
Q. Then there was some question in your mind as to whether
they wouid be made good or not?
i,age si ~ ~- I confidently expected they would be made
good; I just wanted to follow through. I was confident t~ey would be made good.
Q. And that is why you sent Mr. Watkins down here and
kept him here two days?
·
A. He wasn't here two days.
Q. He didn't spend two days here?
A. He was here on July 28th and. 29th, I think, but he
didn't spend the entire days here.
Q. How long was he here on those two days?
A. I don't know the exact time. I would say probably an
hour.
Q. Did he report to you on July 28th that he had contacted
Mr. Gass?
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A. I don't recall. I think he did.
Q. And didn't he tell you that on July 28th he had contacted Mr. Gass and Mr. Gass said he would make the checks
good?
A. I know he told me on the 29th that he had contacted
Mr. Gass, but I don't remember whether he told me on the
28th or not. I think he did. I know he told me subsequent
that the checks would be made good?
·
Q. .And you think he told you that on the 28th?
A. I cannot swear to it. I know it was on the 29th.
page 82 } Q. What was the purpose of sending Mr. Watkins down here on the 28th-in regard to thpse
checks?
A. Yes sir.
Q. Well, now, when Mr. Watkins came down here on the
28th, did he return to Roanoke on the 28th and report to
you what he had found out, or ascertained?
A. I think I just answered that. I told you he reported to
me on the 28th or 29th. I think it was the 29th.
Q. What I am trying to get at is whether he reported to
you over the telephone, by mail, or in person.
A. I don't re~ll. He talks on the 'phone to me very fre(tuently. Whether he reported to me in person or by 'phone,
I don't remember.
Q. As far as the purpose of Mr Watkins' visit to Fincastle
on July 28th is concerned,. did he talk to you on the telephone.
from Fincastle on that date?
A I don't recall whether he did or not.
Q. But you do recall that he told you on that date, or
got word to you, that Mr. Gass said the checks would be made
good?
A. Yes sir.
page 83 } Q. Then if that was the case, what was the purpose of him coming back here on July 29th, one
day later?
A. Well, the checks were not made good on the 29th.
Q. Did you understand that the checks would be made good
between the 28th and 29th?
A. On the 29th I got a call from the Fincastle Bank, or I
called the Fincastle Bank-wait a minute: On the 29th my
bank in Roanoke informed me that they were notified by the ·
Fjncastle Bank that these checks were good, to return them
and they would be paid. Later, it developed that that was in
error,. and they were not paid. Then Mr. Watkins came over
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to contact Mr. Gass. I don't think he contacted him· on the
. 29th.
Q. Lets go back a little bit, Mr. Fowlkes. You have stated
that you first deposited these two checks, one for $510.00 and
another for $5($7.55, on July 24th, and that they were returi;ied to you dishonored, and that you again deposited those
checks on July 27th, 1939.
.A. That's correct.
Q. .An~ they were reurned to you on July 29th dishonored?
.A. Thats correct.
.
.
page 84. ~ Q. Well, if you had re-deposited those checks on
July 27th, why was it you sent Mr .. Watkins over here
on July 28th, a day later?
A .. To .follow through and see that· the checks were being
made good.
Q. And, as I understand it, you received those two checks
back subsequent to your re-deposit of them on July 29th?
A. Yes sir.
Q. What time did your comp2ny receive those checks on July
29th?
A. I don't recall tl1e hour, Mr. Johnson I would say it
was around noon time.
Q. What time does your bank close on Saturday?
A. It closes at noon.
Q. Then you received the checks back and knew they had
come back dishonored prior to·noon on the 29th?
A. Noon or thereafter. It would not have been before that,
or I would have de1losited them.
· Q Then, if you had sent Mr. Watldns here on July 28th in
reference to these checks· and he reported to you then that Mr.
Gass had said he would make the checks good, why was it that
1\fr. Watkins came back on the next day, July 29th; in reference to the saine checks?
page 85 }- A. Because that_ was the date the checks were
returned.
Q. You had not gotten the checks then, and didn't know
they had been returned, did you? Was not Mr. Watkins down
. here on Saturday morning, July 29th?
A. I don't know just what time he was here. He was here
some time during the day.
·
Q. Well, you didn't see Mr. Watkins on July 29th-Saturday-and sent him down here subsequent to the time that you
got notice that the checks had been dishonored before about
noon on Saturday, January 29th, did you?
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A. Mr. Watkins came here on the 28th or 29th, and he had
followed through on the checks, and he also had other business
around Fincastle.
Q. And he was here on the morning of July 29th, 1939, as
far as you know?
A. I don't know what hour he was here He was here some
time during the day.
Q. In other words, after the checks came back to you the
last time, on July 29th, 1939, you didn't send Mr. Watkins
over here again to see about those checks?
A. After I received them back the second time, no sir.
Q. Then, he must have been here on Saturday
page 86 }July 29th, before you received the checks; or did
you send him over here after you received the checks
on the 29th?
A. He was here during the day some time.
Q. He was here to see that the checks were paid, wasn't he?
A. That was part of his mission, and he had other things
to do.
Q. You knew when he was here on July 28th that the
checks had not been paid, didn't you?
A. What date?
Q. On the 28th.
A. Yes sir.
Q. When was it you say that your bank told you that the
checks were good?
A. That was on Saturday..
Q. What time Saturday?
A. I don't recall exactly what time. It was after banking
hours, I think. They called me and said they were notified by
the bank in Fincastle that the checks would be paid. Then
later onQ.
ait a minute, let me ask you: As I understand you, you
started to say a while ago that you yourself called up the bank
here in Fincastle to see if they were good on the 29th.
page 87 } A. I don't know what time. I wanted to find out
-the bank at Fincastle on the 29th I think called
the First National Exchange Bank in Roanoke, and I got it
from them that the checks would be made good if re-deposited.
Q. Didn't you call up the bank yourself to see if those checks
were good?
A. On the 29th?
Q. Any time. What did you call them for on the 29th?
A. I called them on the 29th to find out-to see if they
were good.
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Q. What time did you call the Fincastle bank on the 29th?

A. I don't recall.
Q. In the forenoon or that afternoon?
A. I don't know. Some time during the 29th.
Q. When you called them and asked if those two checks were
good, what did the Bank of Fincastle tell you?
A. They told me they were not good.
Q. You don't .know whether that information was· given
from the Fincastle prior to or after the time your local bank
told you they would be good?
A. I think it was after my local bank told me they had
incorrect information, and I wanted to see what it was all
about. I don't keep a chronological account of every thing
I do.
page 88 } Q. I am just trying to go as far as you know,
that's all.
·
A. I can give you tl1e dates, but I cannot give you the hour.
Q. When did you see Mr. Gass on July 29th, 1939?
A. I saw him in the afternoon.
Q. How late in the afternoon?
A. Along about three, I think.
Q. In other words, when you saw him you had found out
all about the checks not being good. You had talked to the
Fincastle Bank; your Roanoke bank had corrected the erroneous information they had received prior to that time?
A. At the time I saw Mr. Gass, yes.
Q. At the time you required Mr. Gass to fill out those title
applications, you knew the checks had been dishonored on
both occasions, when first deposited and when last deposited,
didn't you?
·
A. That is correct.
Q. And it was only after you had found out that both checks
had been dishonored on both occasions, when first deposited
and· when later deposited and you had called up the Fincastle
Bank and had had th~ conversation with a representative of
your local bank, that you then required Mr. Gass to fill out
these title certificates showing your liens? That was
page 89 }prior to the filling out of the applications?
A. Yes sir.
Q. Prior to the time they were made out?
A. Yes sir, that's right.
Q. And was not that the real reason, down in your heart,
those applications were required to be made out?
A. Not the entire reason, no sir.
·
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Q. When you say "not the entire reason," you mean "part-

ly"?

A. We decided to handle the titles, and while he was in
there, we had him fill out the applications.
Q. That was as to the Botetourt Motor Company, Incorporated. You had not, prior to the afternoon of July 29th,
at the time you saw Mr. Gass, you had not, prior to that time,
informed the Botetourt Motor Company, Incorporated, or any
of its representatives that you were going to require these
title applications showing your lien, had you?
A. No.
Q . .And you didn't tell them until that Saturday afternoon
when Mr. Gass called you up in Roanoke, and you requested
him to come to your office. Is that correct?
page 90 ~ A. That's right.
Q. Did you tell Mr. Gass, when you had your
first telephone conversation with him when he was not _in your
office on Saturday afternoon, July 29th, 1939, that you wanted
him to come around and sign those title applications, or did
you wait until he got there to tell him?
A. I don't recall. I recall talking to him over the 'phone,
and he said he was coming up, and I said "Come on up, I
want to see you." I think I asked him to sign the applications ·
for title after he got into the office.
Q. Now, hadn't you, on July 29, 1939, ·had a conversation
wj.th ~Ir. L. F. Pendleton, Secretary and Treasurer of the
Standard Finance Company?
A. On what date?
Q. On Saturday, July 29, 1039?
A. Had I had a conversation with Mr. Pendleton?
Q. Yes, Mr. L. F. Pendleton, from Clifton Forge-he talked
from Clifton Forge over the 'phone with you on the 29th?
A. No sir.
Q. Now, Mr. Fowlkes, refresh your memory a littleA. I talked to Mr. Pendleton :first on July 31st, ·the morning of July 31st.
page 91 ~ Q. "While Mr. Watldns was down here on July
28th and 29th, did he make any report to you about
any investigation he made showing that some of these cars
had been double financed through your company and the
Standard Finance Company?
. A. So far as I knew, I had absolutely no knowledge of that,
and he made no report to me regarding that.
Q. I hand you herewith invoice of the Ford Motor Company
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No. C-95110-C, which is Exhibit No. 5 of your testimony. This
conditional sales contract on the back is dated June 7, 1939,
signed by the Botetourt Motor Company, by M. C. Butt. Have
you ever known anyone connected with the Botetourt Motor
Company by the name of M. C. Butt, or Brett?
A. No sir. I think the signature or authorization sheet in
Roanoke authorizes this man to sign his name to them.
Q. What is his name-Brett or Butt?
A. I don't know. It is written just like that. I don't know
what it is.
Q. Have you ever met Mr. Brett or Butt; or do you know
him?
A. No sir, but I can check that up from the-very often a
dealer will send someone to get an automobile and send one of
the slips authorizing him to sign for that particular car. We
have a regular authorization sheet, and in the event
page 92 }it shows other than that, we fill out one of the
forms authorizing that man's signature on that
particular contract.
Q. I notice, Mr. Fowlkes, that the other invoices which you
have introduced here show the date of the release by the Fo1•d
Motor Company. Why is it no date of release is shown upon
this one?
A. Does that car show "rebilled" on the top there?
Q. (reading) "Rebilled from 93827.
A. Very often a car may be shipped to one dealer and is
not taken by that dealer but is taken by another dealer, and
I think that is what happened in connection with that car.
Q. Do you have any information as to who the original
billing of this car was to?
A. No. I can find out; but I don't lmow who it was originally
billed to.
Q. Is this a copy of the original billing of this car in question to th~ Pulaski Motor Company?
A I cannot tell you, because I have never seen the original.
Q. Was not this car originally billed to the Pulaski Motor
Company?
A. I don't know.
Q. This shows "Release May 19, 1939, Ford Motor
page 93 }Company. What became of that car in between that
time and the time you acquired your conditional
sales contract on it?
A. I don't know. It was shipped to one dealer and was not
taken, and then rebilled to the Botetourt Motor Company.
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Q. no I understand from you that when these cars were
shipped on convoy-and I suppose you mean by that they
were sent out of the Norfolk plant of the Ford Motor Company
by truck convoyA. That's right.
Q. Prior to the time these cars were billed or shipped by the
lt,ord Motor Company in Norfolk, Virginia, to the Botetourt
Motor Company, Incorporated, at Fincastle, were you sent
invoices or anything to show that those shipments were being
made by the ~.,ord Motor Company to the Botetourt Company, Inc.?
A. You mean an actual invoice bearing motor number, etc.?
Q. Yes sir. Were you sent any invoices at all-any notice at
all that they were shipping certain cars to the Botetourt Motor
Company, Incorporated?
A. Yes, showing shipment of a certain number of units, but
we didn't see the conditional sales contract until it was sent
back by the convoy man and came to us through the usual
channels.
Q. I understood you to say that the convoy man,
page 94 }-when he receives these conditional sales contracts
he takes them back to Norfolk with him.
A. That's correct.
Q. And the Ford Motor Company completes its assignment
and then delivers them to you. Is that correct?
A. That is correct.
Q. Were these contracts on the .seven new cars in question
delivered to your company in Roanoke, Virginia, by the Ford
Motor Company?
A They were deliYered to the Norfolk man.
Q. Delivered to your Norfolk man?
A. Yes.
Q. And the Norfolk branch in turn forwards them in to the
noanoke branch?
A. That is correct.
Q. Your records do not show what time they were received,
whether by your Roanoke branch or your Norfolk branch?
A. You mean return stamp on the invoices?
Q. Yes.
A. No.
Q. Do you have any record as to when they were received?
A. I don't think I have. I could obtain that from our Norfolk branch or the Ford Motor Company.
page 95 }- Q. You don't know, as a matter of fact, Mr. Fowl-
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kes, whether the cars were delivered-these seven new
cars were delivered to the Bottourt Motor Company, Incorporatd, before the conditional sales contracts were signed or
after they were signed, do you? Of your own knowledge?
A. You mean, signed by the dealer?
Q. By the Botetourt Motor Company, Incorporated.
A I don't know whether I understand your question or not.
Q. You doD;'t know of your own knowledge, with reference
to the seven new cars in question, whether the seven new cars
in question were delivered to the Botetourt Motor Company,
Incorporated, before the Botetourt Motor Company, Incorporated, signed the conditional sales contracts, or afterwards, ·
do you?
A. I was not present in person, if that is what you mean.
Q.
en, you don't know, do you, more than what some.
body told you?
A. The record speaks for itself ; signed at the same time
the cars were delivered.
Q. Can you show me anything on any of these invoices that
shows what time a car was delivered?
page 96 ~ A. No, except the date.
Q. Then the record doesn't speak for itself, does
it, Mr. Fowlkes?
A. Except as to date. In the general course of business in
Jiandling conditional sales contracts, they will signQ We don't want you to testify to anything except what
you know.
.
A. I am just telling you what is the usual practice.
Q. We don't want the usual practicesMr. A1lperson: If Yom· Honor please, I don't think · the
time of delivery is important. If I understand what Mr. Johnson is trying to show by cross examination, it is this : That the
witness has testified. without qualification on direct examination that these conditional sales contracts were filled out on
a certain date and the new Ford cars were put on the truck,
andMr. Johnson: I am trying to show that he doesn't know
whether it happened in this case or not; that may have been
the general practice, but it is not within his own
rage 97 ~knowledge whether it happened in this case or not.
Mr. Apperson: Do you contend that if the invoices
were not signed until after the cars were taken off the convoy
m.akes a difference?
Mr. Johnson: I don't want to give my contention at this
time. I just want to question th~ witness.
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Q. Now, Mr. Fowlkes, I understand you to say that title
c~rtificates on the new cars were all completed ~t the same
time, on July 29, 1930-the title applications?
A. Yes sir, that is true.
Q. And I understood you to say that you required those
under your right, under the dealer's wholesale underlying
agreement between your company and the Botetourt Motor
Company, Incorporated. Is that correct?
A. Required the lien under the agreement?
Q. Yes sir.
A. I didn't say that.
Q. I understood you to say that the reason that your company brought its action to repossess these cars, these seven
new cars and the three second hand cars in question,
page 98 ~was due to certain rights reserved by your company
under what you call the dealer's wholesale underlying agreement. Is that correct?
A. Yes sir.
Q. Do I understand you then to contend that your dealer's
wholesale underlying agreement also controls the three second
hand cars which you financed?
A. The underlying agreement and the chattel mortgage,
,vhich speaks for itself. .
Q. Then you don't claim any default in the wholesale underlying agreement as to the used car chattel mortgages?
A. I would say that they both cover the stipulations in the
mortgage, and they are the same as those in the underlying
agreement.
Q. Then you correct your statement made on direct examination that the repossession of the used cars was made under
the dealer's wholesale underlying agreement to the effect that
they were also made under the chattel mortgages-that is, on
the used cars?
A. I would say that they both apply as far as the used
cars are concerned also.
Q. I understood you to say on direct examination that you
advanced $203.00 on a conditional sales contract on
page 99 ~Ford Pickup, motor No. 3005227, 1936 model, and
on a 1936 Ford Coupe, motor No. 3856616, you ad·rnnced present consideration for that contract on July 27.,
1939. Is that correct?
A. Yes sir, that is correct.
Q. Aren't you in error about that, Mr. Fowlkes?
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A. I don't think so.

Q Didn't you take a used car chattel mortgage from the
Botetourt Motor Company, Incorporated, on July 18th cover. ing a 1938 Ford Delux Coupe, motor No. 18-4524637, a 1938
Ford Tudor, motor No. 18-4298706, a 1937 Chevrolet Dehn:
Coupe, motor No. 431070?
·
A. I did.
Q. And at that time you advanced to the Botetourt Motor
Company, Incorporated, certain monies on account of the
chattel mortgages on those three automobiles, didn't you?
A. I did.
Q. Isn't it a fact, Mr. FowlMs, that subsequent to that1
that the Botetourt Motor Company, Incorporated, sold the
Chevrolet DeLux Coupe and substituted the ~"'ord 1936 Pickup, motor, No. 3005227, an,d Ford Coupe, motor No. 3856616
in its place?
A.. That's right.
Q. Then you didn't advance any present consideration on
July 27th.
page 100 ~ A. We allow substitution on mortgages 1~ather
than require full lJayment.
Q. But the money you had advanced in connection with the
chattel mortgages was advanced on or about July 28th, 1939.
Isn't that correct?
A.
en, we could have gotten a check and then issued a
check on it. We allow dealers to substitute one car for another,
in the general course of business ·and regular procedure.
Q. Then on July 27th, when that substitution was made,
you didn't pay to the Botetourt Motor Company, Incorporated,
additional money?
A. Did I write a check? No sir.
Q. Did you pay them any money?
A. We didn't pay them any money, no sir.
Q. That was just a substitution for a car which they gave
you under a chattel mortgage on July 19th. Is that correct?
A.. That is our standard procedure to all agents.
Q Now, Mr. Fowlkes, up to July 29th, at the time you had
Mr. Gass fill out this applications for title showing liens in
-your favor, in favor of the Universal Credit Company, on the
cars in question, you and Mr. Watkins returned to
page 101 Fincastle on the Monday following-July 31, 1939?
A. Yes sir.
Q. And when here on that date you w·ere in conference with ·
l\Ir. Pendleton and Mr. Stuart Carter and myself, were you
not?
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A. We talked it over, yes sir.
Q. And it was agreed between yourself and representatives
of the Standard Finance Company and representatives of the
Botetourt Motor Company, Incorporated, that the regular place
of business of the Botetourt Motor Company, Incorporated, in
Fincastle, Virginia, would be closed on that date, wasn't it?
A. We agreed that the place would be locked up.
Q. Well, that is "closed/ isn't it?
A. Yes sir.
Q. You were present, weren't you, when the keys to that
place of business were delivered to Mr. Stuart Carter? .
A. I don't lmow when I was present, but I lmow they were
delivered to him.
Q. And you were present when Mr. Stuart Carter, upon
agreement with all parties, delivered those keys to Mr. Ed
Williamson, Deputy Sheriff?
page 102 ~ A. It was agreeable to me. I don't know whether
I was present or not
Q. You agreed for it to be done.
A. I told them it would be OK with me.
Q. Didn't you on that date, July 31st, or the following
day, August 1st, when you and Mr Watkins were back here
again agree that everything that was in the place of business
of the Botetourt Motor Com1lany, Incorporated, sl1ould be held
tllere pending the final decision of the Bankrupt Court as to
. who was entitled to any of it?
A. No sir.
Q. Didn't you, in conversation with Mr. Stuart Carter and
Mr Pendleton and myself, and probably some others, agree,
either on July 31st, 1939, or August 1st, 1939, that bankruptcy,
ejther voluntary or involuntary, was the only solution for the
Botetourt Motor Company, Incorporated?
A. I did not agree. You asked me the question if I thought
tt looked like bankruptcy, and I said it did look like it. You
didn't ask me if I agreed to bankruptcy. You did ask me if I
would join in an involuntary bankruptcy, and I told you that
I would not, that I did not have authority to do it.
Q. But you thought it was the thing to do?
11age 103 ~ A. The agreement was that the place would be
closed, because it was the most sensible thing to do
at the moment. As to bankruptcy, I did not commit myself
at all, as even at that late date we has not decided whether a
voluntary petition would he filed or not, and I told you I
would not enter into an involuntary petition without proper
authority.
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Q. You stated you didn't think

it was the proper procedure.

A. You said "It looks like bankruptcy," and I said "Yes, it

does."
Q. Was that on July 31st, 1939, or August 1st, 1939?
A. I think it was on August 1st.
Q. While you and Mr. Watkins were here on July 31st, 1939,
or August 1st, 1939, didn't you get a statement of the true
financial condition of the Botetourt Motor Company, Incorporated?
A. On July 31st or August 1st?
Q. Yes sir.
A. A true :financial condition?
Q. Yes sir.
A. No sir.
page 104 r Q. Did you or Mr. Watkins either, or either of
those dates, make an inYestigation as to the -true
financial condition of the Botetourt Motor Company, Incorporated?
A. Well, we tried, along with all the otl1ers, to get some
definite conclusion as to what the :financial condition was, but
didn't get very far. You were there also and tried the same
thing, but couldn't get anywhere.
Q. You asked me on July 31st, 1939, if you had not asked
me prior to that time, if a nwnber of those new cars had been
double :financed in your company and also with the Standard
Finance Company, didn't you?
A. The :first word I bad of double :financing was Mr. Pendleton called me on the telephone from Clifton Forge; he said
"Mr. FQwlkes, do you have any wholesale outstanding motor
numbers," and I told him I would check my records, and I
believe I told him I did. That was on the morning of July 31st.
That was the first knowledge I had that there was any dealing
with the Standard Finance Company
Q. Then after that, Mr. Pendleton came to Fincastle aD;d
you talked to him personally, ~dn't you?
~ Yes.
Q. · And ,you asked him in that conversation if
page 105 rStandard Finance Company also had :financed some of
those cars, didn't you?
~ I did.
Q. Prior to July 29th, 1939, had the Botetourt Motor Corp.llany, Incor1lorated ever sold any new car :financed by your
corporation which it had not accounted for?
A. Prior to what date?
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Q. July 29th 1939.
A. A truck was sold on July 26th referred to in previous
testimony.
Q. You say it was sold on July 26th. ·when was it, as a matter of fact, sold?
A. I don't know for a fact when it was sold.
Q. Hadn't your office, through investigation or information
which came to it, ascertained that prior to July 29th, 1939,
the Botetourt Motor Company, Incorporated, had sold one of
your cars on which you held a conditional sales contract without informing you of that fact?
A. Prior to what date?
Q. July 29, 1939.
A. On July 27th we knew that one car was sold-the car
. which I referred to-which was a truck. But that was the one
the dealer told us check was mailed for on the 27th.
Q. And was not there one prior to that?
· A. No sir.
page 106 ~ Q. After you had that conference here on July
31st, 1939 and August 1st, 1939, didn't Mr. Simmons, the trustee for the bankrupt in this case, come to you
or see you in Roanoke, or somewhere else, and tell you that
he thought he could sell one of those cars if he could get it
·released-one of the new cars?
A. Mr. Simmons came to my office with Mr. Brekenridge
and asked me if I wanted to sell one of those cars, and I told
Mm I didn't know just how it could be handled.
Q. Didn't you sometime prior to that time try to sell one
of the new cars to someone else?
A. Only once, as I remember.
Q. You are not certain it was to Dr. Brekenridge or so~eone else?
A. It was Dr. Brekenridge I am positive of that.
Q Didn't you tell Mr. Simmons and the gentleman with him
at that time that it would be too much red tape to do it, that
you had to get a release from all creditors before it could be
done; or words to that effect?
A. I just told him I didn't think I had the authority to sell
one of the cars.
Q. That is before you had taken the action in detinue to
recover the cars?
page 107r A. That's right.
Q. Why didn't you think or feel that the cars
belonged to you and default had been made by the Botetourt
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Motor Company, Incorporated? Didn't you feel you had a
right to sell ·the car at that time?
A. I had not repossessed them ; I could not get rid of them
for that reason.
Q. Didn't you, on or about the time this action in detinue
was brought, or subsequent thereto, in conversation with Mr.
Minter here, tell him this was not an action of yours but an
action of yours but action required by some officer or some
representative of the Universal Credit Company who was
superior in power or authority to yourself?
A. I don't recall telling him that. I was in Fincastle on
one day when Mr. Minter was attempting to make out the
schedules, and I did tell him, I think I said that I had received
insti-uctions to take a detinue action against the automobiles.
Q. Isn't it a fact that it was not your action but was the
action or someone superior in authority to you? You didn't
take this action until you were requested by someone superior
in power to yourself to take it, did you?
A. I was advised to take it by my superiors.
})age 108 ~ Q. Who was that superior who advised you?
A. I was advised by my home office .
Q. Your New York office?
A. My home office in Detroit. I don't know the name of the
man who did it.
Q. Prior to receiving that advice, you had not taken any
action with reference to an action in detinue, had you?
A. No.
Q. You knew, didn't you, at the time you had that conversation with Mr. Minter, that he was preparing the schedules at that time to put the Botetourt Motor Company, Incorpo1~ated, into bankruptcy-voluntary bankruptcy?
A. I talked to Mr. Minter several times after the place was
closed, and he told me once he had not decided whether to put
them into bankruptcy or not.
Q. Didn't he tell you before you took this action in detinue
that he was preparing the schedules and had decided to put
the Botetourt Motor Company in bankruptcy?
A. Yes, he was preparing the schedules at the time I put
the warrant in there.
Q. When you left here on August 1st, 1939, you
page 109 ~understood from Mr. Minter that if he found the
·:finances of the Botetourt Motor Company, Incorporated, like you said they were, he would put them in voluntary bankruptcy, didn't you?
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A. I didn't know what the_ action of the company was going
to be. I didn't have any such understanding on August 1st.
Q. Do you mean to say that Mr. Minter didn't say in your
!tearing that if he found the financial condition of the Botetourt Motor Company, Incorporated, was such as he had been
given to understand it was, that he would go ahead and have
them file a voluntary petition in bankruptcy?
A. I don't recall him saying that. I remember he said he
was preparing the petition.
Q. Didn't you understand when you left here on August
1st, 1939, that some form of bankru1ltcy would be taken?
A. I didn't understand it definitely, no.
Q. Weren't you in lir. Stuart Carter's office on either July
31st, 1939 or August 1st, 1939, when he made the statement
that he thought he could get the officers and directors, or one
or the other, to file a voluntary petition in bankruptcy, rather
than force them into involuntary bankruptcy.
1mge 110} A. I don't recall him making that statement.
Q. You don't deny it was made in your hearing,
do you?
, A. Yes, I deny it. If I don't remember it, I didn't l1ear it.
Q. What connection has Mr. Tice with the Universal Credit
Company?
A. Branch Manager of the Norfolk Branch, and has charge
of the Roanoke office.
Q. Were you present with Mr. Tice sometime prior to the
time that the detinue action was brought, when Mr. Tice was
in the office of Mr. Minter here in Fincastle, Virginia?
A. Yes, sir.
Q. Did the Universal Credit Company at the time want to
see if one of those new cars could be sold if there was opportunity to sell one?
A. It developed while we were over here that there was a
possibility of selling one of the new cars ; and I don't know
whether it came from Mr. Minter or who it came from; but
I know it was discussed.
Q. As a result of that information, did you and Mr. Tice
,
go to see Mr. Minter?
page 111} A. No sir; at the time, we didn't. We were talking
to Mr. Minter when it deevloped.
Q. What was the purpose of the visit of Mr. Tice and yourself to see Mr. Minter that day?
A. We came over to just look into the situation to see what
was going on, that's all. That. was the first time he had been

112

Supreme Court of Appeals of Virginia

R. J. Fowlkes
to Roanoke since the situation had developed, and he wanted
to come over and see what the status of the situation was.
Q. You were informed on that day-you ~nd Mr. Ticeby Mr. Minter that he was preparing the schedules and petition to place the Botetourt Motor Company, Incorporated, in
bankruptcy, weren't you?
A. Yes sir, he was going over the books and getting up the
schedule of assets, but had not actually started on the bankruptcy schedules.
·
Q. I believe you stated that was prior to the time you
brought the action in detinue?
A. As I remember, I think it was the 9th of August. I am
not positive. Maybe Mr. Minter can tell you.
Q. Then the question came up, as I understand it, between
Mr. Tice and Mr. Minter as to whether or not this car could
be sold?
A. There was some discussion about selling one of the cars,·
yes sir.
page 112 ~ Q. Were you present with Mr. Minter when he
called up Mr. Pendleton over the 'phone in Clifton
lt'orge?
A. Yes sir, I was present.
Q. Did you hear the conversation?
A. I did, from this end.
Q. Then, after Mr. Minter had talked to him a while, did
Mr. Tice talk to Mr. Pendleton over the telephone?
A. I think he did.
Q. Did Mr. Tice tell you what the result of his conversation
with Mr. Pendeton was?
A. In substance, yes.
Q. What did he tell you the result was?
A. That if one of those cars was sold, Mr. Pendleton told
him he was agreeable to selling one of the cars to get rid of
it rather than keep it out there, but that the money would be
·
held in status quo.
Q. In other words, the money would be held pending the
decision of the bankrupt court?
A. No sir, the money would not be held pending the decision
of the bankruptcy court. The money was to be held pending
the decision of whoever was entitled to it.
Q. That the money would represent the automopage 113 ~bile and would be put in escrow and keep the automobile as if it had been sold by the Botetourt Motor
Company, Incorporated?
A. That was my understanding.
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At 5 :30 o'clock p. m. court adjourned until 10 :00 a. m. Octo·
ber 11th, 1939.
Shorthand Reporter.
1,age 114 r Pursuant to adjournment on October 10, 1939, the
further taking of evidence in this case is again begun
t.11is the 11th day of October, 1939, at 10 o'clock, a. m., at the
same place and with the same appearance as heretofore noted.
Continuation of cross examination of R. J. Fowlkes:
By Mr. Johnson:
Q. Mr. Fowlkes, on Saturday afternoon, July 29th, l.939,
when these title applications were prepared, were they pre·
pared in your office?
A. Yes sir.
Q. Had they been pr~pared prior to the time Mr. Gass
arrived at your office?
A. I think they were prepared while he was there.
Q. What time did Mr. Gass come to your office to begin
preparation of these title certificates?
A. I don't recall. I .know they were prepared on that date;
just ~hat hour they were prepared, I don't know.
Q. How did you send these title applications
page 115 ~to the Richmond office-by mail or by automobile?
A. I mailed them.
Q. I believe you said that the reason you mailed them to
your Richmond office was that you felt if you mailed them to
the Motor Vehicle Commissioner's office they would probably
be there for sometime before they were issued.
A. I made no such statement.
Q. What was your reason for mailing them to your Rich·
ruond office?
.A. I said yesterday that I mailed to the Richmond office
.all dealer titles in our regular course of business.
Q. Before mailing these title certificates to your Richmond
office, did you have any conversation in reference to these
title applications?
A. No.
Q Did you have any conversation with your Richmond office
.after you mailed them?
A. I told you yesterday I was talking to the Richmond
office on Monday, and asked them if the titles had been issued,
and they said they had.
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Q. What time was it on Monday, July 31, 1939, when you
talked to the Richmond office and they told you that the title
certificates had been issued?
A. I don't know the exact time ; sometime during the morning.
page 116 r Q. Was it before you came to Fincastle?
A. Yes sir.
Q. Did you get to Fincastle that morning before ten o'clock?
A. I don't recall the hour at which I arrived in Fincastle.
I would say it was around eleven o'clock. I don't keep a
cluonological account of my hours of the day, Mr. Johnson.
It is impossible for me to tell you the hour at which I do certain
things.
Q You testified yesterday that one of the new cars which
your company had financed for the Botetourt Motor Company, Incorporated, had· been sold under your conditional
E:lales contract along about July 26th.· I am right in that,
am I not?
A. I told you I was informed by. the dealer that one car
was sold on the 26th and check was mailed to me on the
27th, according to his statement.
Q. What was the amount of that check?
A. The amount due on the car was $620.00. I never got
the check.
Q. You never got that check?
A. No sir.
Q. Was Mr. Watkins here on July 28th and 29th, 1939, to
make release with reference to that car also?
l)age 117 r A. No, he came over in the regular course of
business to handle collections, and to check wholesale cars and a few other things he had to do. On the 28th
and 29th, I don't recall whetherQ. He would naturally have come about that car, too,
wouldn't he?
A. He knew the car had been sold at that time.
Q. And he knew and you knew you had not received payment from the Botetourt Motor Company, Incorporated, for
that car, didn't you?
.
A. We had not had time to get it if it had been mailed
from Fincastle.
Q. But, you didn't get that check?
A. No sir. At that time he had not had time to get it
if it had been mailed.
Q. Now, Mr. Fowllrns, you testified on yesterday that under
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the chattel mortgages on the three second hand cars, dated
July 18, 1939, that later two automobiles were substituted
for the Chevrolet car under the original chattel mortgage of
,luly 18, 1939. That's right, isn't it?
A. That's right.
Q. You take the orginal mortgage, and you don't substitute
motor numbers on that mortgage, but before those cair's
are sold you allow the dealer to substitute another mortgage,
which is a new instrument.
A. That's right.
•
page 118 ~ Q. When was that Chevrolet car in question sold,
do you know?
A. I don't know the date. I got the substitued mortgage
011 the 27th. The car was sold I think 011 the 27th. I am not
exactly positive of that, though. I think it was sold the same
day we got the chattel mortgage.
Q. But you are not sure of that?
A I think it was on the 27th. That car was sold either the
26th or 27th of July. I don't know exactly.
Q. Mr. Fowlkes, I hand you herewith the original chattel
mortgage of July 18th, 1939, from the Botetourt Motor Company, Incorporated, covering three second hand cars. On this
form I notice tl1at there is opposite Ford Del1L,r Coupe, motor
No. 18-4524637, date paid August 4, 1939 ; and opposite
Chevrolet Delux Coupe, motor No. 431070, date paid July
31, 1939. What do those dates of payment represent?
A. They are merely part of our bookkeeping system and
represents the dates actually posted on this form. That is
not done every day, and therefore it doesn't mean anything except for out internal reference.
Q. Would your company keep the duplicates of these used
car chattel mortgages in it's record?
Jlage 119 ~ A. Yes.
Q. On your corporation copy of this used car
chattel mortgage, I note in the same column opposite the Ford
DeLux Cope, l\Iotor No. 4524637, date paid is given as August
1st, 1939, and that, with reference to the Chevrolet Delux
Coupe, motor No. 431070, the date paid is given as July 29,
I 939. Please state why the dates differ on the original as
compared to the copy?
A. The duplicate, which is kept in our office shows a record
of our posting. It is also posted in our home office by the
accounting department. It is merely a bookkeeping feature
in the physical set-up of our company.
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Q. Why is it that you keep a record showing that these
cars are paid for, when, as a matter of fact, they are not
paid for?
A. I don't understand your question.
Q. Why is it the oi:iginal of this used car chattel mortgage and the duplicate show that these cars were paid for
when, as a matter of fact, neither had been paid for at that
time?
A. A substitution is posted against tha~. It is not paid
when substituted, but is posted in the paid column.
Q. There was no substitution for Ford DeLux Coupe, motor
No. 4524637. What is your.. explanation of that?"
page 120 ~ A. It was paid for prior to that date,. and posted
that way.
.
Q. As I understand it, under your detinue action, the Ford
car in question was repossessed?
A. No sir, you are mistaken.
Q. Well, when was Ford DeLux Coupe, motor No. 4524637
disposed of?
A. That car was sold. I don't know exactly what date,
but the car was sold.
·
Q. The original of the use car cl1attel mortgage on this
car shows it was paid on August 4, 1939, and the copy shows
it was paid on August 1st, 1930. Which of either of these
dates is correct?
A. August 1st is the date it was posted in the Roanoke
office; as I explained to you just now, the original goes to
Detroit where posting is also done, and in the handling there
is delay in getting from Roanoke to Det_roit.
Q. Mr. Fowlkes, a copy of the invoice of the Ford Motor
Company No. 0-92827-C discloses the fact that one DeLux
Fordor Ford Sedan, motor No. 4979106, was billed to the
Pulaski Motor Company on. May 19th, 1939, and released
Ly the Ford Motor Company on May 19th, 1939. Where was
that automobile between that time and June 7th, 1939, when
the Universal Credit Company took a conditional sales contract
thereon?
page 121 ~ A. I don't know.
Q. If you didn't know where it was, why was it
you refused check from the Botetourt Motor Company, Incorporated, dated May 27th, 1939, to cover it's 10% and
carrying charges on those cars?
A. I will have to refer to the record. I don't remember
the details without the i:ecord before me.
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Q. You have the record, don't you?
A. I have not. You didn't ask me for that.
Q. The instructions of the Court on yesterday were for
you to bring every record connected with this matter.
A. I don't know what date the check for $76.59-if that is..
the amount-was received. You say it was received on May ·
27th?
Q. I said' the check was dated May 27th. I am asking you
the questions ; you are on the witness stand.
A. I appreciate that fact, but I think I have a right to
inquire.
M:r. Apperson: ( to Mr. Johnson) You have the document in
your possession there·
Mr. Carter: The Court asked him to bring all the records.
page 122 ~ Mr. Apperson: If the Court told him that, I am
sure he just overlooked that. I don't see any use
taldng him to task about that when Mr. Johnson has posses~
sion of the docwnent the witness can refer to.
Mr. Johnson: ( continuing)
Q. You don't deny you received that check, do you-check
No. 4900 payable to the Universal Credit Company dated May
27th, 1939, for the sum of $76.59?
A. I will neither deny or confirm it until I check further.
As to the date, I am quite positive the check was received,
but as to the date I cannot say.
Q. You will further note, Mr. Fowllrns, that the stub of
this check shows that it was given for the initial payment of
10 % truck and carrying charges on the Ford automobile in
question, motor No. 4979106. What was the $76.59 given to
you for?
A. I assume it was down payment and charges on a wholesale unit.
Q. Does not that show as the amount of the down payment
or origina1 billing, or copy of the original billing, to the
Pulaski Motor Company?
A. I assmne it is; I don't have it with me.
page 123 ~ Q. I am asking you if that was not shown on
the copy of the invoice?
A. That was shown on the pink statement of the invoice.
Q. How did the Botetourt Motor Company, Incorporated,
on May 27th, 1939, know the motor number of the car· in
question if the car was not delivered to it, as you have stated,
before June 7, 1939?
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A. I don't know.
Q. Mr. Fowlkes, when you financed the purchase of the

seven new automobiles in question, you knew, didn't you,
that these cars were to be placed on the floor of the Botetourt
Motor Company, Incorporated, and intermingled there with
other cars and merchandise they had?
A. I did.
Q. You knew that prior to the time the title applications
were issued showing your liens on July 31st, 1939, that the
Botetourt Motor Company, Incorporated, had a right to sell
any ·or all of those seven new cars, didn't you?
A. They had a right to sell them, yes sir.
Q. That was also true-the question I have just asked
you-with reference to the three second hand automobiles in
question, wasn't it?
A. They had a right to sell them after paypage 124 ~ing our lien, yes sir. They also were required to
pay the lien to the Universal Credit Co.
Q. Does not your used car chattel mortgage upon the three
second hand cars in question provide in the third paragraph
that the Botetourt Motor Company, Incorporated, "shall have
the right to sell the property in the normal course of retail
trade for not less than the amount due hereunder, provided
ll owever, that after sale mortgagor shall immediately pay over
to mortgagee the proceeds thereof to the extent of the amount
due hereunder-"?
A. That is correct.
Q. Then they had the right to sell the three cars-the
three second hand cars in question after they paid your
lien?
A. It is consideredQ. I am asking you about the contract, not what is considered.
A. That is correct.
Q You knew at the time that you financed for the Botetourt
Motor Company, Incorporated, the seven new cars in question
and the three second hand cars in question, and had known for
sometime prior to that, that the Botetourt Motor Company,
Incorporated, was engaged in general automobile business
covering the sale of new and second .hand cars, the
page 125 ~sale of automobile accessories, and repairing of automobiles, and in buying and trading and selling new
1tnd second hand automobiles, did you not?
A. Yes sir.
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Q. Had your company at any time prior to July 29th, 1.939,
published any notice in any newspaper for any length of time
to inform the public that the Universal Credit Company claimed any interest in this business or had any interest in the
seven new automobiles in question or the three second hand
automobiles in question?
A. ·we made no such publication.
Q. Was anything done by your corporation to disclose to
the public or to any customer of the Botetourt Motor Com1,any, Incorporated, that your corporation was in any wise
interested in the seven new automobiles in__ question or the
three second hand automobiles in question prior to July 297
1939, or thereafte:i;?
.
·
A. You mean, by publication?
Q. Yes sir, anything-publication or otherwise.
A. No direct notice, no. Unless you consider checking
wholesa,le cars, etc., as notice to people who may be there at
that time.
page 126 ~ Q. Well, there was no notice given at that time
by your representatives or employe going in there
and checldng up the cars you had financed for the Botetourt
Motor Company, Incorporated, to see if they were there.
·
A. There was no direct notice to the public.
Q. That is all your representative did, wasn't it, with refc..rence to checking up on the automomibles?
A. Our representatives handle various and sundry matters.
They check motor numbers; they check information on the
cars-various things. They perform various functions in
connection with the wholesale picture.
Q. Had any pros1)ective customer or purchaser or creditor
been present when your representative made these checks,
there was not anything to indicate or to put anyone there
on notice that your representative was a representative of
tbe Universal Credit Company, was it?
A. No, unless they heard the conversation. I think the
local bank was fully cognizant of the fact that he was
there.
page 127 ~ Q. There was no notice or sign in letters easy to
be read placed conspicuously at the Botetourt Motor
Company, Incorporated, where it transacted business to show to
any person or creditor· that the Universal Credit Company
was interested in the seven new cars in question or the three
second hand cars in question?
A. No.
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Q. In othe1· words, you don't contend that the Universal
Credit Company made any effort to comply with the requirements of the Traders' Act, Section 5224 of the Code of Virginia?
A. I am not familiar with that section; but I will answer
your question by saying that we didn't make any publication
or post any notice.
Q. In other words, there was nothing there to give notice
to the public or any prospective purchaser, or creditor, that
the. Universal Credit Company had any claim, or made any
claim, or was interested in the seven new cars in question and
the three second hand cars in question?
A. No sir. May I add something to that? As far as the
creditors are concerned, any one requesting a financial statement, naturally that would show every amount due and that
would be notice to such creditor of the facts on. that financial
statement.
page 128 r Q. Mr. Fowlkes,. I band you at this time the
original check of t11e Botetourt Motor Company,
Incorporated, No. 4900, dated Fincastle, Virginia, l\Iay 27,
1939, payable to the order of the Universal Credit Company
for $76.59, for one 4979106, which is the motor number of
. the car in question, and ask you if you lmow when that check
was received by the Universal Credit Company?
A. That check was deposited in ow- bank in Roanoke on
June 8th. We usually deposit them the same date received.
Therefore, as far as I know, the check was received on June
8th.
·
Q. But you don't know of your own personal knowledge
when it was received?
A. l didn't open the letter myself,. or take it out of the mail
from Norfolk.
Q. I have asked youA. I do know it was. received on either June 7th or J U11e
8th.
Q. And you base your anIDYer to that question that it was
either received on June 7th or June 8th on the basis of the
fact that is was deposited on June 8th by your Company.
Is that correct?
A. That is partly correct, yes sir.
Q. Well, on what other reason?
1.,age 128 ~ A. On the manner in which our business is always han~led and always h.as been handled in the
office.
Q. Will you file this. check as your exhibit?
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A. Yes sir.
( The check in question is marked into the record as ExMbit No. 12)
Q. Mr. Fowlkes, when your corporation sold the seven new
cars jn question, were they sold separately, or in a lump all
at one time to the person?
A. We sold five of the cars to a Richmond dealer. That
was the only five we sold at one time. Then we sold one to
another dealer in Leaksville, North Carolina, and ,~·e sold
one to an individual.
Q. Why was it, Mr. Fowlkes, that the dealer that you sold
five of these new cars to and the dealer you sold one to were
willing to pay you more than the whole price for these sL~ cars.
A. I sold those cars for approximately the dealer cost-the
wholesale to the dealer. On two cars there was an overage,
in view · of the fact that the 10 % was paid on those automobiles by the dealer. On another there was a small overage, which is due somewhat to the freight rates to different
points.
page 130 ~ Q. You didn't have any trouble disposing of these
seven new cars for wholesale price, or·better?
A. I had rigl1t much difficulty in disposing of two of those
cars. In fact, I only sold one of them on September 29th,
after trying very hard to sell it for a long time.
Q. Do you have the necessary authorization for the execution of a conditional sales contract which was signed
Botetourt Motor Company, by a ~Ir. Brett or Buck?
A. I do.
Q. Will you let me see that at this time? (Witness passes
paper to counsel) Did you secure this authorization yourself?
A. Do you mean, personally?
Q. Yes sir.
A. No.
Q. Who s~cured it for the company?
A. It was attached to the conditional sales contract when
it was delivered to us. It was obtained by the Ford Motor
Company at the time the delivery was signed for.
Q. It was obtained by the ~,ord Motor Company at the time
the unit was signed for?
A. At the time the conditional sales contract was
r,age 131 ~signed, this was attached_ to the sales contract with
a letter to us.
Q. And at the time the conditional sales contract was
.signed?
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A. So far as I know, yes sir.
Q. Do you know who filled out this paper?
A. No. It was signed by Mrs. Johnson, the Secretary of
the Botetourt Motor Company, if I recall.
Q. I am talking about the part of it that has been typed.
A. No, I don't lmow who filled that out. Our dealers have
forms to use whenever they want to use them.
Q. You stated that this paper was signed at the same time
that your conditional sales contract on this car was signed,
when, as a matter of fact, this statement shows it was executed
c,n May 27th, 1939, and your conditional sales contract was
executed on J·une 7, 1939.
.A.. I would like to correct that mistake. It was given to us
at the same time the conditional sales contract was.
Q. How could you account for the fact that this authorization was dated May 27th 1939, when your 1·ebilling on this
automobile shows it was not shipped from Norfolk, or wherever it was shipped from, until June 2, 1939?
·
. A. Mr. Johnson, I don't know whether you are fam1,age 132 ~ili~r with the method of handling rebilling or not
in the finance company business. An automobile is
sometimes shipped by convoy to one dealer who doesn't take
that automobile, and it is subsequently delivered to another
dealer who does take it. .'rhat is the reason for the rebilling.
We don't re bill it. It was re billed by the Ford Motor Company to this dealer after it had been ref used by another dealer
or by a mutual agreement signed by another dealer.
Q. You don't know that; you are speaking of what is the
custom. You don't know tltat of your own knowledge as to
th is particular transaction, do you·?
A. I do know it was rebilled. The record shows it was
rebilled.
Q. As I understand you, in your testimony, to state that
it. is the custom for these cars to be billed out of Norfolk on
t.he date they were shipped out of Norfolk. Is that correct?
A. Yes, that is correct, as far as I know. They are billed
and released to the convoy company, and when they are rebilled, naturally they are not rebilled the date they are
shipped. I don't think you understand the set-u1J of the whole
system of shipping cars by convoy.
page 133 ~ Mr. Apperson: Go ahead and explain it.
A. The convoy company puts on a load of automobiles; they start out with the papers for delivery to various
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dealers perhaps. '!'hey may deliver those cars at different
points-one to Halifax, two to Clifton Forge, and some more
to :Fincastle. The convoy comes into the town, has the
papers sigend by the dealer, and unloads the automobiles
taken by that dealer. 'l'he papers were taken back to
our company and check is issued to the Ford Mot01· Company
covering them. One dealer may have too much stock of a
particular model, and that model may be delivered to another
dealer at a subsequent date. If that is the case, naturally the
car could not be hilted to that dealer by the J:l""ord Motor Com1,any on the same date it was given to the convoy company,
because it was billed to the original dealer on that date.
Mr. Apperson: ,Vho does the rebilling?
A. The Ford Motor Company does the rebilling of automobiles.
Mr. Johnson (continuing)
Q. Well, if this car was not sold to the Botetourt Motor
Company, Incorporated, until June 2nd, 1939, why as this
·
paper secured from the Botetourt Motor Company
page 134 ~on May 27, 1039, covering the same identical automobile?
A. The authorization slip very often bears a date prior
to the actual date of the signing of the condition sales contract.
·
Q. The signature, or authorization, in this case, Mr. Fowlkes,
would not have been secured on May 27th, 1939, as to this identical car, unless some agreement as to the sale of that ca1•
had been entered into on that date between the Ford Motor
Company and the Botetourt Motor Company, Incorporated,
would it?
A. That does not necessarily follow, no sir. It means
that the Botetourt Motor Company, Incorporated, if it purchased this car, were agreeable to l\fr. l\L C. Butt signing the
conditional sales contract for them.
Q. That is just your opinion. You don't have any absolute
lmowledge of that?
A. That is my absolute knowledge. The form speaks for
itself.
Q. You knew that on May 27th, 1939, there had been no
agreement entered into by the Botetourt Motor Company, Incorporated, and the Ford Motor Company as to the sale or
purchase of one Ford DeL1Lx automobile, motor No. 4979106,
didn't you?
A. No. I didn~t lmow that.
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page 135 ~ Q. You just said you did.
A. I didn't state that. I know that the authorization was given by the Botetourt Motor Company for Mr. Butt
to sign the conditional sales contract covering that car. We
have signature authorizations in our files that we get from
dealers once a year, and they sign conditional sales contracts.
Q. Mr. Fowlkes, you spoke of a convoy. Do I understand
you to mean by that that the convo~ is some person, firm, or
corporation that operates trucks as a public carrier for the
purpose of carrying and delivering, among other things, new
automobiles-mainly automobiles-to any purchaser of such
automobiles?
A. I don't know whether the Motor Freight Corporationwhich is the name of the convoy company running out of N of~
folk-is a public carrier or not. I do know they do carry automobiles from the Ford plant to the various dealers in that
territory.
Q. Do you know whether or not the convoy in question is a
subsidiary of the Ford l\Iotor Company or the Universal Credit
Company?
A. I know it is not a subsidiary of either.
Q. Will you :file with your evidence as one of your exhibits,
the authorization signature of Mr. Butt?
page 136 ~ A. I will.
(The document in question is therefore marked into the
record as Exhibit No. 13) ·
Q. Do you have with you at this time the guarantees of
Mrs. Johnson and Mr. Gass which were given by them to the
Universal Credit Company ?
A. I do.
Q. · May we see them?
A. You may. (passes to counsel)
Q. Before we get into this, I want to ask you this question:
Do you know who Mr. M. C Butt is?
A. No sir.
Q. Was he an employe of the Universal Credit Company?
A. No sir.
Q. All right now, will you file with your evidence as one
of your exhibits the guarantee dated December 23, 1938, of
S. S. Gass and Mrs. A. M. Johnson?
A. Ye~ sir_, I will.
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(The document in question is marked into the record as
Exhibit No. l4).
Q. Will you also file with your evidence as
page 137~one of your exhibits the guarantee dated January
7th, 1930, from S. S. Gass and Mrs. S. S. Gass, purporting to guarantee, like the other one, the account of the
Botetourt Motor Company, Incorporated, with the Universal
Credit Company?
A. I will.

( The document in question is filed into the record as Exhibit No. 15).
Mr. Apperson: We object to the introduction of those
guarantees or the consideration of them on the grounds that
this suit here is for the enforcement of a lien, and such additional securities and other guarantees which the Universal
Credit Company may hold and which they may at some time
be entitled to withdraw, is not material to the inquiry in
this case.
Mr. Carter : I think one of the main reasons for introducing these guarantees is to show thatThe Court: ( To Mr. Apperson) Suppose you gentlemen
make your motions at the close of the case, instead of me ·
1,assing on each one now, as long as there is to be no examination on those exhibits.
page 138 ~ Mr. Johnson ( ontinuing)
Q. Mr. Fowlkes, I asked you on yesterday to look
up three certain checks and produce those checks today.
A. It was impossible for me to produce those checks. We
deposited them and they would be in the dealer's hands. I
Ji.ave a record of what date they were paid.
Q. ·wm you let me see the record you have?
A. I will read it to you.
Mr. Appearson: What is the necessity. for that. We have
not got the checks. They ought to show it here by proper
witnesses.
·
Mr. Johnson: He said he had them yesterday. Mr. Fowlkes
said he had them yesterday and said he would bring them tod~
.
A. I could not have the checks if I deposited them.
Mr. AJlperson: The trustee in bankruptcy is a party to
this suit, and has got the records of the bankrupt. Why can't
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lte produce the checks. Here is one party to an action that
has in his possession a check that was drawn from a
page 139 ~bank, and naturally he would be in· possession of
it, and then counsel is interrogating our witness who
at one time had those checks in his possession. We are objecting to the interrogations of the witness on the point until
the trustee in bankruptcy, who is present in court by counsel,
produces the document, on the grounds that the cheek is
the best evidence of the transaction, not only as to when the
c]1ecks were drawn but as to when they were deposited, and
I ask Mr. Lewey to IJroduce the checks.
The Court : I think he has a right to go into that.
Mr. Apperson:
e except.
A. You asked me yesterday regarding three checks which
have been returned and were promptly made good by this
dealer prior to the checks I received dated July 27th. My
records show a check returned on or about June 9th.
Mr. Johnson: (continuing)
Q. For how much?
A. For $740.00, and it was re-deposited and promptly
paid.
page 140} Q. Does your record show the date of that check?
A. No sir.
Mr. Apperson: We object, Your Honor. There is no use
leaving that matter in confusion when the documents themselves can be produced to answer the question.
Mr. Johnson: The only way we have for identifying these
checks is by questions propounded to this witness, because
this witness has testified that he received three checks which
were not good when presented, and what we are attempting
to do is to identify the checks so we can get them from the
trustee in bankruptcy.
The Court: I think you have the right to do that.
Mr. Apperson: We except.
Mr. Johnson (continuing)
Q. Does your record show when you first deposited the
check of $740.00?
A. I have a notation on my records dated June 9th that
a check for $740.00 was returned, re-deposited, and paid in
· the due course of business by the bank, meaning that
page 141~it was deposited the same day it was retw·ned to
us, and when it got· back to the bank in Fincastle,
it was paid at that time and than came back to me.
Q. Do your records show when it was returned to youwhen it was dishonored?

,v
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.A.. The back of the check will show that. My record does
not show that .
Q. Your record does not show when this check of $7 40.00
was re-deposited?
.A.. The paid-in-full wholesale note will show· that. Yes
sir, I have a record which will show that.
Q. Does your record show whether this check was in the
bank here in Fincastle, or at the Troutville bank at Troutvme, Virginia?
A. My record will not show that.
Q. What does your record show as to the second check?
You said there were three.
.A.. On July 7, 1939, on or about July 7, 1939, a check for
$500.00 was returned, was re-deposited at once, and paid
jn the due course of banldng business when it reached the
Ilank of Fincastle.
Q. What was the check for $740.00 to your company for?
.A.. In payment of the balance on wholesale conditional sales
contracts.
page 142 ~ Q. What was the check for $500.00 given for,
about which you have just testified?
.A.. In payment of balance on wholesale conditional sales
contracts.
Q. What does your record show with reference to the
third check?
A. On July 19th check for $72.30 was returned, was immediately re-depositeq. and paid when it reached the bank the
second time.
Q. "That was that c1ieck for?
A. That check was the down payment on a wholesale car.
Q. In other words, that check, as I understand it, covered
the 10% cash payment by the Botetourt Motor Company, Incorporated, on a new car, and the carrying charges?
A. That's right.
Q. I asked you on yesterday with referen~e to a letter written your corporation by the Standard Finance Company-by
its Treasurer, Mr. L. F. Pendleton, with reference to the
Botetourt Motor Comuany, Incorporated. Did you find such
a letter in your records?
A. I did.
page 143} Q. ·wm you produce that letter?
A. Here it is. (hands to counsel)
Q. Mr. Fowlkes, I hand you herewith the original of a
lt"1tter written on the letter head of the Standard Finance
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Corporation, dated January 11, 1939, addressed to Universal
Credit Co., Richmond, Va., Re: Botetourt Motor Co.
"Dear Sirs :
Your inquiry deserves more than the few lines on your
report sheet.
We have been getting a little retail busin~ss from these
parties since July of 1038; the volume now outstanding is
about $5,000.00; two or three accounts in rather slow condition; we are carrying four cars on Wholesale.
We are thoroughly familiar with the maneuverings of the
past four weeks; in which your company, Commercial Credit
Co. and ourselves were involved. We believe we have gotten
our matters in fair shape, we understand that Commercial
Credit Co., is safe but we would appreciate a letter telling us
of your. present status.
We will hold your reply in strict confidence and will ask
that you regard this likewise.
Very truly yours,
(signed) L. F. PENDLETON,
Treasurer."
Did you receive this letter in due course of mail?
A.. )Ve did.
page 144 r Q. ·wm yon file this letter with your evidence as
one of your exhibits?
A. Yes sir.
( The letter in question is marked into the record as Exhibit
No. 16)
Q. Mr. Fowlkes, was the letter written by Mr. L. F. Pendleton, Treasurer of the Standard ~"'inance Corporation, dated
January 11, 1939, which you have just testified to, in answer
to a printed inquiry of the Universal Credit Company dated
January 10, 1939?
A.. It was.
Q. This letter is apparently printed on the stationery of
the Universal Credit Company, Richmond Branch, dated January 10, 1939, addressed to the Standard Finance Company,
Clifton Forge, Virginia, "Dealer : Botetourt Motor Co., Address : Fincastle, Va." and reads as follows :
"In connection with the ·1mrchase of automobile paper from
tllis Dealer, we are interested in obtaining the benefit of your
cx1lerience with the account.
We will appreciate your answering the questions listed below
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and returning this letter to us in the enclosed stamped envelope. 1'he information you offer will be respected and held
in strict confidence.
.
If we can reciprocate in any manner at any time, we will
be more than glad to do so.
Very truly yours,
UNIVERSAL CREDIT COMPANY"
page 145

r

And at the bottom appears this :

"1. Account became active about ...................... .
2. Retail outstanding $ ....•... Recourse or no-Liability ..
3. Wholesale outstanding $ ....•..... Remarks concerning
your experience, character of Dealer, etc .................. "

Will you file this paper with your evidence as one of your
exhibits?
A. ·I will.
(The document in question is marked into the record as
Exhibit No. 17)
·
Q. And the letter received from the Standard Finance Cor1->oration dated January 11, 1939, was in response or answer
to your printed memorandum or letter of January 10, 1939?
A. It was.
Q. Did your company ever make any written reply to the
letter of January 11th, 1939, addressed to your company and
signed by L. F. Pendleton, Treasurer, of the Standard Finance
Corporation?
A. I did not make any written reply. I called Mr. Pendleton over the 'phone from Roanoke and talked over the situation
with him. He gave me no :figures whatever, as requested in
our form letter. I asked him if the account was
page 14G rsatisfactory at that time, and he said it was. He
said he was willing to go on with the dealer, that
he was getting along all right.
Q. How long after the receipt of the letter of January
11, 1939, from ::M:r. Pendleton, as Treasurer of the Standard
l~inance Corporation, was it before you had this 'phone conversation?
A. I talked to him on February 7, 1039.
Q. I hand you herewith check from th~ Botetourt Motor
Company, Incorporated, dated Fincastle, Va., July 22, 1939,
l)ayable to the order of the Universal Credit Company for

130

Supreme Court of Appeals of Virginia

R. J. Fowlkes
the sum of $567.55, drawn on the Bank of Fincastle, Fincastle, Va., and carrying certain stamped endorsements on the
back thereof; and check of the Botetourt l\fotor Company,
Inc., dated E,incaslte, Va., July 22, 1039, payable to tlt~ order
of Universal Credit Company for the sum of $510.00 drnwn.
on the• Bank of Fincaslte, Fincastle, Va., and carryinr~ (·e1·tain
stamped endorsements thereon; and check of the RoJ-pJ·onrt
Motor Company, Incorporated, No. 5063, dated Fincastle~
Virginia, July 27, 1039, for the sum of $192.95, j,a rn11l~ to
tile order of tl1e Universal Credit Company drawn on the Bonk
of Fincastle, Fincastle, Va., with certain notations on the
face of the check and certain stamped endorsements on the
back thereof, and certain slips or memoranda attached thereto,
one of which slips is designated as Form 55-15-M-11-39-H "Return casl1 item From The First National Exchange
page 147~Bank of Roanoke, Va., To Universal Credit Co. Reasons for returning given, if known.
August 2, 1939
Total, $192.95"'
and on another memorandum attached to said check there is
printed "Returned l>y The Bank of Fincastle, Fincastle, Virginia, for 'Not Sufficient Funds'/' I also hand you herewith
another check of the Botetourt Motor Company, Incorporated,
dated Troutville, July 28, 1939, No. 1036·, payable to the order
of the Universal Credit Company, for the sum of $72.59, drawn
on the First National Bank of Troutville, Troutville, Virginia,
and having a pen and ink memorandum attached thereto in
tlle following words:
"Check not deposited when rec'd from Norfolk, called Bank
and was informed check not good.
(signed) RJF"
I hand you herewith another check made by the Botetourt
Motor Company, dated Fincastle, Virginia, July 29, 1939, No.
5069, payable to the order of the Universal Credit Company for
the sum of $10.00, and drawn on the bank of Fincastle, Fineastle, Virginia, purported to be given for registration fee,
carrying certain stamped endorsements upon the back thereof
and two memorandums attacl1ed thereto, one showing "Form
55-15M-11-38-H-Return Cash Item-From the First
page148 ~National Exchange Bank of Roanoke, Virginia, To
Universal Credit Co.
·
Reason for returning given, if known.
Aug. 4, 1939.
Total $10.00."
and another memorandum attached thereto dated August 2,
1939 "Returned by 'rhe Bank of Fincastle, Fincastle, Virginia,
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for 'Not Sufficient Funds'," and in pencil "Do not return."
Will you file those checks with your evidence as your exhjbits, being the same five checks as to which you testified
with reference to on yesterday?
A. I will file those five checks as exhibits, but I would like
to state that the only two of those checks which were returned
1,rior to August 1st were the ones for $510.00 and $567.55. The
other checks were returned subsequent to that date, and the
one that was not deposited was received subsequent to that
date.
Q. Then you will file the five checks as your exhibits, as
J>art of your evidence?
A. I will, with that explanation.
( The checks in question are marked into the record as Exhibits Nos. 18, 19, 20, 21, and 22, respectively.)
Q. }fr. Fowlkes, I believe you said that the pen and ink
memorandum on the check for $72.59 bears the signature
"RJF."
A. They are my initials, Mr. Johnson.
page 149 ~ Q. Then you wrote this memorandmn?
A. I did.
Q. I also asked you to bring with you today the :financial
statement given you in 1938 by the Botetourt Motor Company,
Incorporated.
A. I have it.
Q. ,vm you let me see it, please? This financial statement is
dated August 31, 1938, on its face, and on the back thereof,
opposite the printed word '~Signed" is written in pen and ink
"October 25, 1938."
A. That's right.
.
Q. Will you file this financial statement as one of your
E!Xhibits with your evidence?
A. Yes sir.
( The document in question is marked into the record as
Exhibit No. 23) .
Mr. Johnson: This financial statement which the witness
has just filed : We have not had time to make any investigation
bearing on that one, and we would like to reserve the right to
question Mr. Fowlkes later with reference to it, if we elect
to.
page 150 ~ Q. Mr. Fowlkes, on yesterday I understood you
to say that on July 29th, 1939, that you decided to
adopt a new system of handling wholesale :financing of cars
with the Botetourt Motor Company, Incorporated, different
from that you had used prior to that time. Do you mean that
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that change of system was just applicable to the Botetourt
Motor Company, Incorporated, on that date?
A. My remarks referred to the Botetourt Motor Company.
I didn't say we adopted any new system. I stated that we
considered it advisable to hold titles on wholesale cars beginning at that time.
Q. And your answer had only reference to the Botetourt
Motor Company, Incorporated?
·
A. As to that particular time, yes sir. We handle each
dealer separately, and notify the Ford Motor Company.
Q. Do you have numerous dealers as to which you have not
adopted that practice?
A. We have, and we hmre other dealers on which we do hold
the titles.
Mr. Johnson: That's all.
page 151 ~By Mr. Minter:
Q. Mt·. Fowlkes, on yesterday, in answer to a
question from Mr. Johnson, you told him that about the time
you took over the Roanoke office, as I understood it, that yqu
talked to Mr. Routh of the Commercial Credit Company in
reference to his dealings with the Botetourt Motor Company,
Incorporated. Is that correct?
A. Not about the time I took over the office.
Q. Just when, then.
A. About the end of 1938, as I remember, or thereabouts.
I could get that date accurately.
Q. And you stated that you talked to Mr. Pendleton following that conversation.
A. I did. · I talked to Mr. Pendleton on the telephone on
February 7th.
Q. Now, in Mr. Pendleton's letter to you of January 11th,
1939, he said "'Ve are thoroughly familiar with the maneuverings of the past four weeks." That would place it back in
1938. You stated that didn't make sense to you on the information you had, and that you thereupon called Mr. Pendleton.
iVhat explanation did he make of that paragraph where he
said "We are thoroughly familiar with the maneuverings of
the past four weeks"?
A. You mean, what did he refer to there?
Q. Yes sir.
page 152 ~ A. I think Mr. Pendleton was referring to some
difficulties between his company and the Commercial
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Credit Company in connection with the Botetourt Motor Company, Inc.
(l. Was. that with reference to duplicate financing?
A. I didn't lmow the details.
Q. You don't recall the details?
A. l didn't know the details.
Q. Wllat was your understanding?
A. l\i1y understanding was there was some complications.
Q. I understood that in your conYersation with Mr. Pendleton you reierred to a duplication of financing?
A. ..No sir, I didn't say anything about duplication at that
time.
Q. I understood you to say on yesterday that you understooc!
it to be something about duplication with the Commercial
Credit Company.
A. I said I called Mr. Pendleton and asked him if things had
gotten ironed out satisfactorily, and he told me it was entirely
satisfactory at that time.
Q. vVere you referring then to the fact that the
page 153 ~Botetourt Motor Company, Incorporated, was alleg-·
ed to have done duplicate financing with the Standard Finance Corporation and the Commercial Credit Company?
A. I was referring to the complications which had arisen
between them in part.
Q. That was part of it?
A. Yes sir.
Q. Then, following the letter of January 11th, you had a
talk with Mr. Pendleton, and at that time you were discussing,
in part, his knowledge of duplicate :financing of the Botetourt
Motor Company, Incorporated, with the Qommercial Credit
Company and the Standard Finance Corporation. Is that right?
A. Yes sir, I asked him if he had gotten straightened out
in his difficulties, and he told me he had entirely..
Q. And one of the difficulties was duplicating financing?
A. That and the complications that arose.
Q. That was one of them?
A. Yes sir.
Q. The duplicate financing of cars.
·
A. Yes sir.
Mr. Minter: That's all.
page 154 ~ By Mr. LeweY.:
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Q. Mr. Fowlkes, on yesterday, you testified that
you had no idea of the Botetourt Motor Company, Incorporated, going into bankruptcy when you got the Botetourt
Motor Company, Incorporated, to make application to the
Motor Vehicle Department for titles for ten automobiles showing liens in your favo1·-in favor of your company. Was not
your purpose in requesting that these applications be made
to get your company in on the ground floor, so that whether
the Botetourt Motor Company, Incorporated, went into bank- .
ruptcy, or whether the assets were wound up in some other
manner, that your com1Jany would get a bigger 1Jercentage
from the proceeds of the assets than they would have gotten
if you had not followed that procedure?
Mr. Apperson: We object to that questionThe Court: Let him go ahead and answer.
Mr. Apperson: We except to the court's ruling, assigning as
our grounds for the objection that the question asked would
necessarily require the witness to answer in the form of a
legal conclusion.
{lage 155 r A. It was not. I had no idea but what this dealer
would continue to operate as a regular authorized
Ford dealer. I had nothing to indicate this dealer was closing
bis place of business. I had no way of }mowing he would not
continue, and I merely did something I had the right to do·
in perfecting the titles, and we simply decided to handle the
dealer's account by perfecting the titles on wholesale cars.
Q. Well, why did you decide to change the handling of this
dealer on that particular date and get those titles showing
· ~
those liens in favor of your company?
A. B~cause we considered it advisable to hold titles th~re.:
after.
Q. Can you give the reason why you decided that?
A. We hold titles on quite a few dealers. On this particular
dealer, we thought it advisable to do it.
Q. Can you give me the reason why?
A. As I stated yesterday, we knew the dealer was not heavily
eapitalized, and we decided to hold titles because we knew the
dealer didn't have a great deal of money, and we
page 156 rjust thought it advisable to hold titles.
Q. And you knew,- further, that you had received
back some unpaid checks?
A. I had two at that time, yes sir.
Q .. And you knew, further, that you had not received a check
for the car that had been sold on July 26th?
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A. Yes sir. I explained yesterday that it is entirely possible
that check would not have arrived by that time.
Q. The capitalization of the Botetourt Motor Company, In<:orporated, had not changed, so far as you knew, on July 29th,
1939, from what it had been :prior to that time, had it? You
had no additional :financial statement?
A. No.
Q. Now, I believe you testified on yesterday that Mr. Johnson had stated to you on either July 31st or August 1st, 1939,
that "it looks like bankruptcy," and you agreed. That is correct, isn't it?
A. In our conversation he said "it looks like bankruptcy,"
and I said "it does." I think that was on August 1st.
Q. Now, then, after that-on August 11th-your Company
instituted this detinue action to recover possession
page 157 }of these ten automobiles, didn't you?
A. That is correct.
Q. I believe you said your company had instructed you
through some superior to do that.
A. Yes sir.
Q. But, before that superior instructed you to proceed by
detinue, you had reported your experience with the Botetourt
ifotor Company, about these returned checks, had you not?
A. I had given them the whole facts, yes sir.
Q. And they gave you your instructions on the basis of the
facts you had. given them?
A. That is correct.
Q. Well, by the detinue action, it was certainly the purpose
of your company, was it not, to get in on the ground floor as
to these ten automobiles, so as to get a bigger percentage of
the assets than yon would otherwise get, in case of bankruptcy?
Mr. Apperson: We object to that question for the same
1·easons that I assigned to the objection to the other question.
In interrogating the witness as to what the idea was in bringing the action in detinue, that is, I feel like, something that
cans for a conclusioi:i of law as to why they brought
page 158 }this action of detinue.
The Court : I understood the witness to say on yesterday-I may be mistaken about this-but I understood him
to say that the detinue action was taken because of instructions
lie received from his Detroit office, not from the local Roanoke
office. I think the question is proper.
Mr. Apperson: Exception is noted to the court's ruling on
the ground that the question calls from an answer by the wit-
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ness on a matter not within his knowledge and calls for an
expression of legal procedure. We objected to the question
for that reason.
A. Our action in detinue was to assert what we considered
our legal right-to take possession of the cars under our conditional sales contracts and title certificates which we held.
Mr. Lewey ( continuing)
Q. In this detinue action, I believe there is an affidavit by
you, as representative of the Universal Credit Company, that
the Botetourt Motor Company, Incorporated, was
page 159 ~insolvent. That is in the affidavit :filed on behalf of
your company, is it not?
A. I would have to refer to that. I don't recall that.
Mr. Apperson: ,vhat is the date of the affidavit?
Mr. Lewey: August 11, 1939.
A. There is an affidavit filed by me for the Universal Credit
Company stating that there is good ~·eason to believe that the
Botetom·t Motor Company, Incorporated, is insolvent.
Q. And at the time you made this affidavit, you knew that
counsel for the Botetourt Motor Company, Incorporated, was
preparing-two days prior thereto, on or about August 9th,
1939-a petition and schedules for voluntary bankruptcy on
behalf of the Botetourt l\f.otor Company, Incorporated, didn't
you1
A. Yes, I knew schedules were being prepared.
Q. Then, if your company, pursuant to th~ information
you had given it, didn't think that this detinue action would
likely give your company a preference in the assets of the
Botetourt Motor Company, Incor11orated, why didn't
page 160 ~your company let the assets be administered by a
trustee in ba.Il.kruptcy in the usual course?
A. We considered we had a legal right to take possession of
the cars. We could only get them through legal process, therefore we resorted to legal process to take possession of them,
which we considered our legal right to do, in the view of our
legal division. We also thought we would save ourselves considerable loss to sell these cars, as I said yesterday, due to the
fact that the models were changing and we wanted to get the
maximum amounts we could; and we thought it advisable to
take possession of them and sell them.
Q. And was not it .the purpose, further, of your company
to· try to get a greater percentage of the assets of the Botetourt :Motor Company, Incorporated, than you would have
otherwi~e gotten if you had not gotten titles by application
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showing liens on the face thereof and proceeded in detinue?
A. I don't understand the question.
Mr. Apperson: We object to the question on the ground
that the witness, for one thing, has already answered the
question, and in the second place, it calls for a quespage 161 ~tion of opinion on a question not within his lmowledge and calls for a legal conclusion ; therefore, it is
inadmissible.
The Court : I am going to let him answer it just this one time.
. Mr. Apperson : °\-Ve accept to the court's ruling for reasons
previously set out.
A. No. We considered our liens perfectly good on those
cars, but we did consider it advisable to- take possession of them
imd sell them, due to the fact that, as I said before, the models
were changing and we would save· ourselves considerable loss
Ly getting rid of them at that time.
Q. In your affidavit, as a basis for the detinue action, when
you had reason to believe the Botetourt Motor Company, Incorporated, was insolvent, when had you come to that conclusion?
A. We came to that conclusion August 1st, or subsequent
thereto. Not before August 1st did we think that they were
insolvent.
Q. Well, isn't it a fact that your Company waited until you
knew the Botetourt Motor Company, Incorporated, were going
into bankruptcy before you instituted the detine
action?
page 162 ~ A. No, we didn't wait for that.
Q. But, -why did you wait until August 11th to
Lring the detinue action when you say you had reason to believe
they were insolvent on August 1st?
A. I took the detinue action on instructions from my legal
division. That is the date on which I received it and the date
I took it.
Mr. Lewey: That's all.

..

By Mr. Johnson:
Q. Mr. Fowlkes, I wish you would please refer to your
records as to the check of the Botetourt Motor Company in the
-sum of $740.00, which you stated the Universal Credit Company deposited on June 9th, and tell me what car that check
was given you in payment for.
A. Will you let me see that check?

138

Supreme Court of Appeals of Virginia

R. J. Fowlkes
Q. I am asking you the question now. I will let you see the
check afterwards.
A. The check was receiYed in payment of motor No. 61763.
Q. And your record shows, as I m1derstand it, that you
deposited that check on June 9th, and then it was returned
unpaid, dishonored, and you re-dermsited it.
A. I didn't state the date on which it was depage 163 ~posited. I said it was returned on or about June 0th.
Q. I hand you check from the Botetourt Motor
Company, Incorporated, dated June 6, 1937, No. 4917, payable to the order of Universal Credit Company for $7 40.00,
drawn on the Bank of Fincastle, and ask you if this is the
check that you had reference to?
A. It is.
Q. Will you file that check as l)art of your evidence anrl. one
of your exhibits?
A. I will. The check was deposited on June 7th, was returned and re-deposited on June 9th.
Q. You are reading from the back of the check?
A. I am reading from the stamp of my company on tl1e
back of the check.
( The check in question is marked into the record as Exhibit
No. 24).
Q. Will you please advise me what motor mun her the check
for $500.00 was given to your conqmny for by the Botetourt
Motor Company, Incorporated, and at what time your record
shows that cl1eck was deposited?'
A. I don't have the actual deposit to show the date, but it
covered motor number 4944925, according to my records.
Q. I understoqd you to say that the check,
}Jage 164 ~when first deposited, was dishonored, and was
promptly re-deposited fo1· payment. That is correct,
isn't it?
A. That is my opinion of it.
.
·• Q. I hand you a check of the Botetourt Motor Company, Incorporated, No 4979, dated Fincastle, Va., June 30th, 1939,
· payable to the order of the Universal Credit Company for
$500.00, and ask you if this is the check in question, and to
state when it was first deposited and later re-deposited?
A. This is the check referred to. It was deposited on July
1st, and redeposited on July 7th, as shown by our stamp on
the back.
Q. Will you file that check with your evidence as one of
your exhibits?
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A. I will.
(The check in question is marked into the record as Exhibit
No. 25)
Q. You also testified with reference to the check of the
Botetourt Motor Company, Incorporated, given to your company for the sum of $72.30. \Vill you kindly give me the motor
number of the car as to which this check represents 10% cash
payment by the Botetourt Motor Company, Intorporated, and
your carrying clmrges '?
·
A. ·we had a check returned on or about July 19th
page 165 ~for $72.30 covering down payment on a Ford, motor
No. 75974.
Q. You also stated, I believe, that this check was deposited
and dishonored, and promptly re-deposited thereafter.
A. That is correct.
Q. I hand you check of the Botetourt Motor Company, Incorporated, dated Fincastle, Virginia, July 12th, 1939, No.
5017, payable to the order of the Universal Credit Company for
$72.30, drawn on the Bank of Fincastle, Fincastle, Virginia,
and ask you if this the check in question?
A. It is.
Q. "What are the dates shown as to the first deposit of the
check and the subsequent deposit?
A. July 15th, 1039, it was first deposited, and it was redeposited on July 19, 1939.
Q. I will ask you now, Mr. Fowlkes, to refer to the back of
the check for $740.00, and the back of the check for $500.00,
and the back of the check for $72.30, and state whether or
not there is stamped upon the back of the check for $72.30,
under the Universal Credit Company stamp, the following
laivngage :

"For collection only
Universal Credit Company"?
A. That is placed on the back of the check for $72.30, yes
sir.
page 106 ~ Q. Does that appear on the back of either of the
other cliecks?
A. It does not.
.
Q. What was the reason for the Universal Credit Company
putting that stamp "For col!~ction only" on the back of the
check for $72.30? Was that deposited for collection?
A. It says it was deposited.
Q. Will .you file that check for $72.30 with your evidence as
one of your exhibits?
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A. Yes sir.
( The check in question is marked into the record as Exhibit
No. 26).
.
Q. Why was it that the check for $72.30 was deposited "for
collection only"?
A. Under a procedure in the office; no particular reason.
Q. Why was it that you just adopted this procedure as to
the $72.30 check and not as to the other two checks, one for
$740.00 and the other for $500.00?
A. No particular reason. It was just stamped in the office.
Q. In other words, that stamp just got on there accidently?
A. I didn't say it got on there accidently.
page 167} Q. In other wor4,s, it was for no particular purpose it was put on there?
A. The stamp speaks for itself.
Q. If the check was deposited for collection only, you had
1·eason to believe the check was not any ·good when it was
given to you?
A. No, after the check was returned, we put "collection"
on the back of it and re-deposited it.
Q. You mean that the stamp was put on there when it was
dishonored. In other words, when it was first put on there, you
felt the check would not be paid when presented for payment?
A. Not necessarily.
Q. Well, what was the reason for putting it on there?
A. That stamp is often used on checks for collection.
Q. Why wasn't it used on the $740.00 check and the $500.00?
A. Because we just didn't do it. I don't know why.
Q. If you know why you placed it on the $72.30 check, why
don't you know why you didn't put it on the check for $740.00
and the check for $500.00?
A. No particular reason. When a check is returned, the bank
will often tell us to re-deposit it as a cash item.
page 168} Q. But no bank told you that with reference to
those other two checks, did they?
.·

A. No.

· --

Mr. Johnson: That's all.
Mr. Gentry:
Q. In order to clear up anf misunderstanding about the

checks: I believe it is a fact, is it not, that on July 29th, 1939,
the time that you applied for these certificates of title to the
Division of Motor Vehicles, that only five checks had been
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returned unpaid, as of that time-up to that time-five checks?
A. That is correct. That includes the checks that were returned sometime prior to July 31st.
Q. The three about which Mr. Johnson was interrogating
you?
A. Yes sir.
Q. In addition to that, I believe there was a check for
$567.55, dated July 27th?
A. That is correct.
Q. I believe that check was deposited on July 24th?
A. That is correct.
page 169 ~ Q. And it was returned ·on July 27th?
A. That is correct.
Q. .And re-deposited and return when?
A. Returned on the 29th.
Q. On July 29th?
A. Yes sir.
Q. That takes care of four of the checks. There was a check
for $510.00, dated July 22nd. Do you know when that check
was deposited?
A. The date was exactly the same as the $567.55 check.
Q. Do I understand that the check for $192.95, dated July
22nd, and the check for $72.59, dated July 29th, and the check
for $10.00, dated July 29th-they had not been returned unpaid as of July 29th, 1039?
·
A. No sir, they had not.
Q. I believe you stated that when you came to Fincastle
on August 31st, 1939, and had a conversation with Mr. Johnson, at which time, I believe, Mr. Carter and Mr. Pendleton
und Mr. Watkins were present; a~d perhaps others were present, that there was an understanding that the place of business
of the Botetourt Motor Company, Incorporated, would be
closed. That was the understanding, was it not?
· · A. Yes sir.
page 170 ~ Q. What was your understanding of what was
meant by the place of business being closed?
A. It was evident that the place should be closed for the
protection of everybody. We had a gentlemen's agreement
that the place should be closed; we agreed to it. We agreed
to turn the keys over to Mr. Carter, who subsequently turned
them over to Mr. Williamson, I believe. That was entirely
agreeable. We did think that anyone with legal rights could
assert those legal ·rights, but, for the protection of everybody,
that the place should not remain open. We unders~ood then,
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as we do now, and I thµik the testimony will bear me out-we stated this : v\Te would like to take possession of the cars,
but the understanding was we would not take them and
neither would they until we could do so by legal process, which
we did by detinue action.
Q. You felt that you and the other gentlemen understood
that the cars could be removed by anyone by legal procedure?
A. I certainly did.
Q. Just who was present at that interview?
A. Mr. Stuart Carter, Mr. Pendleton, Mr. Johnson, Mr.
'\"\"'atkins, and Mr. Griffin of tlle Standard Finance Cori,oration. I don't know whether Mr. Minter was there or
not.
page 171 ~ Q. Was there also a discussion going on at that
time about possible attachment proceedings by Mr.
Johnson?
A. There was. Mr. ,Tolmson told me that he would consider making an attachment against the property of Mrs.
A. M. Johnson, who was one of the owners of the Botetourt
Motor Company, Incorporated, and asked me if I would join
in with him in such an attachment-if I cared to join in with
him in such an attachment. After referring the matter to my
legal division and my attorney,. l\:Ir. Gentry, in Roanoke, we
decided we didn't want to join in an attachment, and we so
notified Mr. Johnson.
Q. Did any discussion take place as between you gentlemen
as to any further proposed legal action that might be taken
against the company or any of its officers in any way?
A. After the discussion about the attachment, Mr. Johnson
1aterMr. Johnson: One minute. Do you have reference to any
financial action; or what do you have reference to?
Mr. Gentry: I am trying to develop just what discussion
took place. I just want to develop what went on about legal
action and everything else.
page 172} The Court: I see what Mr. Getry is trying to
do. I think that is all right.
A. Mr. Johnson, or Mr. Pendleton, asked me if we would
join in an involuntary bankruptcy against this dealer if it
came to the point that an involuntary petition was considered
advisable. I told him I could not join in an involuntary
petition in bankruptcy until I received authority from my home
office to do so . There was considerable discussion there about
the property of Mrs. Johnson, and after Mr. Johnson decided
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that he would not take an attachment, I think his conclusion
was based on statements made by Mrs. Johnson before her
attorney, Mr. Minter, that she would make no move to encumber or dispose of her property until her liability under
the guarantee was satisfied.
·
Q. Over ,vhat period of time do you estimate these various
discussions took place on July 31st?
A. We were here nearly all day. That discusssion was on
August 1st. The reason I know that it was election day, and
Mr. }!inter was going back and forth to the polls.
Q. Mr. Fowlkes, how long have you been in the finance
business with the Universal Credit Company and
page 173 ~other com1)anies?
A. I have been with the Universal Credit Company nine and a half years, and with another company five
y~ars prior to that.
Q. On behalf of the Universal Credit Company, I wish you
would state whether you have other dealers whom you request
to execute dealer title certificates on cars which are placed
on the wholesale floor plan?
A. We have several such dealers.
Mr. Gentry: That's all.
By Mr. Johnson:
Q. Mr. Fowlkes, you have stated that certain discussions
took place on August 1st, 1939, at which discussions you and
Mr. Watkins were present, and Mr. Pendleton, and Mr. Minter~
and Mr. Carter, and myself. Those discussions you have
referred to which took place on August 1st, 1939, were with
reference to Mrs. Johnson, were they not?
A. Some of them were, yes sir.
Q. We discussed with you, or you with us, on July 31st,
as well as August 1st, 1939, the financial status of the Botetourt Motor Company, Incorporated, and what steps
page 174:~we would advise with reference to the Botetourt
Motor Company, Incorporated. Isn't that correct?
A. We had considerable discussion on July 31st; but as
to the advisability of the steps to be taken, I think most of that
conversation was on August 1st.
Q. .And you stated that on both of those dates, as I understood you to testify, a l\fr. Griffin was also present.
A. As I recall, Mr. Griffin was present in the office of
Mr. Stuart Carter on the 31st. Whether he was here on
August 1st, I am not positive.
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Q. Are you positive now that Mr. Griffin was here on July
31st, 1939A. Mr. Johnson, I think he was present. I know he was
here on one of the dates, I don't remember which. I think
it was on ,July 31st.
Q. Then you qualify your statement hy saying he was
here either on July 31st or August 1st, 1939?
A. He was here on one of those dates, or maybe both. Maybe Mr Watkins will remember and can tell you definitely.
Q. Were not the keys to the place of business, as a matter
of fact, delivered to Mr. Carter on July 31st, 1939?
A. That is correct. I testified to that.
page 175 ~ Q. And the place was locked up on that dayin the afternoon of July 31st, 1939?
A In the late afternoon, yes sir ..
Mr. Johnson: That's all.

And further this deponent saith not.
Witness leaves. the stand.
End of testimony of Mr. Fowlkes..
At this point-one o'clock p. m.-.adjournment was taken
until 2 :15 p. m.
Shorthand Reporter
page 176}

October 11, 1939

AFTERNOON SESSION
S. S. Gass, the next witness, being first duly sworn, testified as follows :
DIRECT EXAMINATION
By Mr. Apperson:
Q. Your name is S. S. Gass?
A. Yes sir.
Q. What position did· you hold wit~ th~ Botetouyt ~otor
Company, Incorporated, prior to the tune 1t was ad3udicated
bankrupt?
A. President.
Q. How long had you been president of that company?
A. Since January of 1936.
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Q. Were you President of the company during the time
and all the time during which these transactions were had
with the Universal Credit Company that are under discussion
in this case?
A. Yes sir.
Q. Mr. Gass, I show you an invoice, with a conditional
sales contract on the reverse side thereof, which conditional
sales contract is dated May 26, 1939, and which has been
filed as Exhibit No. 3 in this case, and will ask you
page 177 ~to examine that paper and say whether or not your
company acquired the motor vehicle therein mentioned, which is motor No. 4978723.
A. Yes sir, we did.
Q. Can you tell from that paper, or from your knowledge
of the matter, on what date your company acquired possession
of that automobile?
A. The date that we signed it here.
Q What date is that?
A. May 26, 1939.
Q. I also show you another invoice, on the reverse side of
which is a conditional sales contract dated May 26, 1939, and
which is a conditional sales contract for a Ford automobile,
motor No. 5038024. I will ask you to examine that paper
and say whether or not your company acquired that automobile, and on what date?
· A. On May 26th 1939 we acquired it.
Q. I also show you another invoice issued by the Ford
l\Iotor Company, on the reverse side of which is a conditional
sales contract dated June 7, 1939, and which purports to
cover an automobile, motor No. 4979106-and which is :filed
a~ Exhibit No. 5 in this case, and ask you to examine that
one and say whether or not your company acquired the motor
vehicle therein mentioned; and, if so, on what date?
page 178 ~ A. I cannot say the date we received this particular one. It is dated here June ·7th, 1939, butQ. Who is that conditional sales contract signed by for
the Botetourt Motor. Company, Incorporated?
A. I don't know whether that is "Brett" or "Butt".
Q. What is the name that you think it is?
A. It looks like "Brett", and still it looks like "Butt'. It
is either one of the two ; I don't know which one it is.
Q. Do you have any recollection or knowledge of this particular automobile?
A. I lmow the automobile, yes sir.
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Q. What is your best recollection as to how this transaction was ~andled; how your company came into possession
of this car?
A. We got that particular car from the Pulaski Motor
Company.
Q. Pulaski, Virginia?
A. Yes sir.
Q. In what manner was it transported from Pulaski, Virginia, to Fincastle, Virginia?
A. By convoy.
Q. Whose convoy?
A. Motor ],reight Corporation, I think, of Norfolk.
page 179 r Q. Is the Motor Freight Corporation, a COilVOY.
company which transports ~,ord automobiles from
the Ford plant in Norfolk?
A. Yes sir.
Q. Tell the court what you recollect about this particular
transaction.
A. I think a few days before I got this particular car, I
called the Ford M:otor Company at Norfolk and wanted a
],ordor Sedan. They said they would ship it to me, and three
or four days after that I had not gotten the car, and so I
called them again, and they said they would make every
effort to get me a Fordor Sedan, and that day a representative
of the Ford Motor Company called me either from Norfolk or
Pulaski and said they had a Fordor Sedan shipped to Pulaski
Motor Company; I don't remember whether he said they were
over-stocked on this type or whether they just refused to
take it; anyway, he wanted to know if I would take it, and
I told him I would, and either that day or the next day the
convoy company brought this car from Pulaski Motor Company.
Q. In other words, this convoy company brought tliat same
automobile which you had been in communication with the
]"lord Motor Company about to your place of business in Fincastle, Virginia?
page 180 A. Yes sir.
Q. Was it then unloaded and taken into your
possession?
A. Yes sir.
Q. Do you know why tllis man ''Brett" or "Butt" whichever
one it is, signed this conditional sales contract for your company?
A. I don't know ; but I think I can tell you why it was
bandled that way.

r
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Q. I wish you would give us what knowledge you have in the
matter.
A. If I remember correctly, they didn't have the car billed
to us; it was billed to the Pulaski Motor Company, and I
imagine this authorization was given him to take back to
the },ord Motor Company to b>ive him power to resign on
their rebilling. I am just saying that may have been the way
that happened.
Q. I show you another paper here which has been introduced in evidence in this case, which seems to be an authorization by the Botetourt Motor Uompany, Incorporated, to M. C.
Butt dated May 27, rnao, authorizing him to perform the
acts which are mentioned in the paper, and refer to a "Blue
Del Fordor Motor No. 4979106", which number corresponds
with the nwnber that I read to you from this invoice
page 181 ~I have here. This paper is signed by A. M. Johnson,
Secretary-'l'reasurer. I wish you would examine
that paper and say who A. M. Johnson is.
A. She was Secretary and Treasurer of the Botetourt Motor
Company, Incorporated.
Q. What is that paper?
A. It is an authorization. In other words, we gave Mr.
M. C. Butt authority to sign that particular trust receipt
there, or invoice or whatever you want to call it, for that particular automobile.
Q. Then if Mr. Butt executed this paper, which is marked
Exhibit No. 5, in this case, which is an invoice with a conditional sales contract on the reverse side of it, did he do it
in pursuance to the authorty of that paper you hold in your
hand-that authorization, which is Exhibit No. 13 in this case?
A. Yes sir.
Q. That authorization is dated May 27th, 1939, wher~as
the conditional sales contract is dated June 7th 1939. If I
understood you correctly, you acquired actual possession of
this car prior to the time of this conditional sales contract, because some time was consumed in getting the necessary papers
through.
A. I am pretty sure we got this car on May 27th.
page 182 Q. You feel reasonably sure that your company
actually acquired this car on May 27th, 1939, and ,
this conditional sales contract was later given pursua~t to that
authority?
A. I feel sure we got it on that date, yes sir.
Q. Do you know whether or not you have any other records

r
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or information in the files of your company that would shed an;
further light on this transaction?
A. I don't think so. I do know we got the automobile.
.Q. .And you think you got it at the time shown-on the
date of the authorization?
A. Yes sir. I might get my check book and see if I didn't
give a check at that time for the down paynient.
Q. I may ask you about that later on. Now, I also show you
an inovice of the Ford Motor Company, on the revers~ side
of which is a conditional sales contract dated July 27, 1939,
covering a ]ford automobile, motor No. 5168517, which has
been filed as Exhibit No. 6 in this case, and ask you to examine
that paper and say whether or not your company acquired that
automobile; and, if so, when?
·
page 183 ~ A. On the 27th of July.
Q. On the 27th of J Qly, 1030, your company acquired that automobile?
A. Yes sir.
Q. I also show you another invoice from the Ford :Motor
Company, on the reverse side of which is a conditional sales
contract dated July 27, 1939, covering a Ford. automobile,
motor No. 5165651, and ask you if your company acquired
that automobile; and, if so, when?
A. We acquired that on the 27th of July, 1939.
Q. I show you another invoice of the Ford Motor Company,
on the reverse side of which is a conditional sales contract
dated July 27th, 1939, covering a Ford automobile, motor
No. 5168786, which has been filed as Exhibit No. 8 in this
case, and ask you to examine that one and say whether or
not your company acquired that automobile; and, if so, when?
A. On the 27th of July 1939.
Q. That is the date on which you acquired that car?
A. Yes sir.
Q. I show you still another Fo1·d Motor Company invoice,
which has been filed as Exhibit No. 9 in this case, on
page 184 ~the reverse side of which is a conditional sales contract. dated July 28, 1939, covering a Ford automobile, motor No. 5168817, and ask you to examine that paper
and say when that automobile was acquired by your company;
. and, if so, when?
A. On the 28th of July 1939, we got that one.
Q. Mr. Gass, these contracts about which I have been asking you questions, represent purchases_ tliat your company, the
Botetourt Motor Company, Incorporated, made from the Ford
Motor Company, do they not?
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A. Yes sir.
Q. And of (?OUrse they called for some payment to be made

to the Ford Motor Company, did they not?
A. Yes sir.
Q. Did the Universal Credit Company pay, on behalf of
your com1)any, the amounts which were necessary to be paid
on these cars which you purchased?
·
Mr. Johnson: vVe object to the question. I don't think
this witness could possibly know that.
Mr. Carter: He couldn't know that.
pag·e 184 ~ Mr. Apperson: Well, here is a man who got nearly
$4000.00 worth of automobiles. Somebody had to pay
for them.
Mr. Carter: We agree the Ford Motor Company was paid
for them.
Mr. Minter: Your Honor, there might be a similar question
here from the Standard Finance Corporation, and I will advise
him to stand on his constitutional privilege.
Mr. Apperson : I thought we had considered this yesterday
afternoon and that it would be all right to 1mt in a stipulation
to that eeffct, but I thought if the witness knew about it, we
could sim1)ly bring it in that way rather than go into any form·
of stipulation about it.
The Court: l\fr. Minter has objected on the grounds that
if he answers the question it might incriminate him.
Mr. Johnson: We admit the Ford Motor Company was paid
for these cars
Mr. Apperson: By the Universal Credit Company?
Mr. Johnson: No sir; that they have been paid for.
page 185 t Mr. Apperson: I don't so understand it. Your
Honor, the only thing I can say about it is that it
looks like a proper question. Here is a man who was President
of the company that acquired these automobiles, and if someone had not paid for them, he might have had to pay for them
in cash. They were unloaded here at his place of business, and
he acquired them and conditional sales contracts have been
introduced here in evidence covering them. Here is a man
who was President of the Company, and if it lies within his
knowledge that the Universal Credit Company made these
payments on his behalf, I dou't see why it is not proper evidence, and I don't see where it would incriminate him.
Mr. }linter: It looks to me like the best evidence that the
Universal Credit Company paid for those cars-paid the Ford
Motor Company for them-should come from the Universal
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Credit Company. Now, if these gentlemen are correct in some
of the statements that have been made that there
IJage 186 }was duplicate financing here and require Mr. Gass
to answer for the Universal Credit Company, then
Mr. Johnson has a right to ask the same thing for the Standard Finance Corporation. The best evidence should come from
the Universal Credit Company.
Mr. Apperson: Yesterday, if I remember correctly, we asked
Mr. Fowlkes, who is the manager of the local Branch of the
Universal Credit Company, if his company paid for these cars,
and they objected on the grounds he didn't know about it. That
objection has brought forth this testimony here today, and
the only thing I can say is to reiterate what I said yesterday,
if he is not required to answer that question, we will have to
bring a witness up here from Norfolk.
Mr. Johnson: I take it that if Mr. Apperson says the Universal Credit Company paid for them, we should have some
evidence they paid for them, which would be proper evidence.
That corporation, in its answer, claims they financed
page 187}these cars. They have got just as much right to claim
their money was used as we have. That is the position we take.
Mr. Apperson: You don't contend you paid the Ford Motor
Company, do you?
Mr. Johnson: We contend that the Botetourt Motor Com~
pany, Incorporated, took the money with which to pay them.
The Court: I don't see how Mr. Gass could know whether·
or not the Universal Credit Company in Norfolk did or did
not pay the Norfolk Branch of the Ford Motor Company for
these cars. Frankly, I don't see how Mr. Gass could testify tQ.
that. It may be, Mr. Apperson, as you say, that these gentle:
men's objection will require you to bring a witness here from
Norfolk. I would say it is not a violation of the rules of evidence on that account. And, there may be some force to what
Mr. Minter says about Mr. Gass incriminating himself; if I
understand him correctly, there is a warrant out now for Mr.
Gass for obtaining money ·lmder false pretense by virtue of
double financing getting money from tl1e
page 188}Universal Finance Company and the Standard Finance Corporation on the same cars, and there may
be some force to what Mr. Minter says in trying to make Mr.
Gass say that the Ford Motor Company was paid in these
instances by the Universal Credit Company, and then make
Mr. Gass say he got money from Mr. Pendleton, of the Stan-
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dard Finance Corporation on the same cars, thereby pinning
a double loan on the same cars.
Mr. Apperson : Is Your Honor sustaining the objection?
The Court: Yes.
. Mr. Apperson: We except, on the grounds assigned. That's
all the questions I want to ask now.
CROSS EXAMINATION
By Mr. Carter:
Q. Mr. Gass, I notice that the invoice and conditional sales
contract on car motor No. 5168817, that you state you receive~.
this car on July 28, 1939, and that you received the three cars·
listed immediately. prior to that car on July 27, 1939. Were
not all four of those cars delivered by the same convoy at the
same time?
page 189} A. I don't think so. I got three cars one time, and
got one car at a different time.
Q. You mean, just the next day?
A. The next day, yes sir.
Q. How many cars does that convoy haul at a time?
A. I think they can haul four.
Q. Why didn't he bring all four of your cars on July 27th,
do you kn~w?
A. I don't know other than all of them were not ready to
be delivered at the same time. A different convoy man may
have had the last car I got.
Q. They were not all hauled by the same convoy?
A. All by the same company, but not by the same truck.
Q. Do you actually remember receiving those cars on the
dates that you have given, or are you testifying from custom
that you received the car at the time the conditional sales
contract was signed for that car by your company?
A. I remember g~tting the cars on the date on the back of
" the invoice.
Q. You actually remember getting those particular cars?
A. Yes, I do.

page 190} Mr. Carter : That's all for this time. We would
like to recall him when we put on our testimony.
By Mr. Apperson:
Q. Mr. Gass, I show you a check No. 4900, drawn by the
.Botetourt Motor Company, Incorporated, by S. S. Gass, Presi-
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dent, A. M Johnson, Secretary-Treasurer, on the Bank of Fincastle in favor of the Universal Credit Company for $76.59,
which has been introd need as an exhibit in this case. I see
on this check "On 4979106." \Vhat do those figures I just read
out represent?
A. The motor number.
Q. I will ask you to com pare this check with the motor
number on the Ford l\Iotor Company's invoice, Exhibit No. 5,
and say whether or not that check is for the same automobile
mentioned in that invoice?
A. That's right.
Q. The same motor number?
A. Yes sir.
· Q. What was that given.given, to the Universal Credit Company for?
_
A. For the 10% on that car-carrying charges.
Q. When was that check issued by your
page 191 ~company?
A. On the 27th of May.
Q. 1939?
A. Yes sir~
Q. Do you remember who it was delivered to?
A. The convoy driver.
Q. Who delivered that automobile to your place gf business?
A. Yes sir.
Q. I believe you testified that that automobile was delivered
to your place of business on May 27, 1939?
A. That's right.
Q. I notice that this check has an endorsement on it

"Jun 81939
·Pay to the order of
First National Exchange Bank
68-54: Roanoke, Virginia 6~-54
Universal Credit Company
Roanoke Office
420."
Do you know what that stamp represents?
.A. That is a stamp issued by the Universal Credit Company representing the time of the deposit of that
check.
page 192 t Q. Representing tl1e time of the deposit of that
check?

•
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A. Yes sir.
· Q. Do you know where the check was between the 27th of

May and June 8th, the date it was supposed to have been
endorsed by the Universal Credit Company of Roanoke?
A. When we gave this check to the convoy oriver they take
the checks back to Norfolk, and I suppose it was turned over
to the Ford Motor Company.
Q. How long does it take for checks to get back from the
Ford }Iotor Company at Norfolk?
A. I don't know.
Q. The stamp shows it was paid by the Bank of Fincastle
on June 8th, 1939, doesn't it?
A. Yes sir.
Q. That is the time youi· bank paid it?
A. Yes sir.
Mr. Apperson: We don't feel like, at this stage of the case
we can complete our evidence if it is going to be necessary
that we go to Norfolk for further evidence to show that thr:,
Universal Credit Company paid the Ford Motor Compage 193 ~pany for these automobiles, and we reserve the right
to put on that additional evidence, if necessary.
Otherwise, we rest.
Mr. Johnson : You are not going to offer any more evidence
at this time?
Mr. Apperson: Not right now, but we want it understood
WCl have a right to cover those other points later on.
Mr. Johnson: What do you mean by "those other points"?
Mr. Apperson : One of them was in connection with the sort
of proof required as to whether the Universal Credit Company
t,aid the Ford Motor Company for those cars. I will introduce
s11ch evidence as may be necessary on that, and perhaps evidence as to where that check was from the date Mr. Gass
testified it was deliyered to the convoy man and the time it got
back up here, in some eight or ten days. I want to cover that
point. I want to reserve the right to cover that point, and then
at the proper time in this case I want to consider what
expenses we are entitled to. I don't think it is proper
page 194:~at this point in this case anyhow, because this is a
chan_cery proceeding.
Plaintiff rests, with reservations outlined herein.
r,age 195 ~ Mr. Carter : Yo~r Honor, we would like to examine
Mr. Gass as an adverse witness.
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Mr. Apperson: As a witness for who?
Mr. Carter : As adverse witness to us.
Mr. Apperson: Your Honor, we claim that this witness is
subject to the rule that any other witness would be subject to,
and that they cannot call him as an adverse witness.
The Court: I will give you the privilege of cross examining
him ; but in my judgment he is adverse to both you and the
Standard Finance Corporation. You both claim duplicate
financing on these cars.
Mr. Apperson: I am not claiming duplicate financing. I am
claiming we have a lien. That is all I am claiming.
The Court : After· argument by ·counsel, the Court is of the
opinion that it is proper for Mr. Gass to be called as an adverse
witness here by the defendant finance company or by the Universal Credit Company, or both of them, and the
1>age 196~Court gives the right of cross examination to counsel
for both sides.
Mr. Apperson: I except on the grounds assigned.
S. S. Gass, being examined as an adverse witness.

By Mr. Carter :
Q. Mr. Gass, how long have you been President of the Bote-

tourt Motor Company, Inc.?
A. Since January 1936.
Q. During that time have you been the active manager and
llad active management of this corporation?
A. Yes-sir.
Q. On July 31st of this year, how many new automobiles
did you have on the floor which were financed by the Universal
Credit Company?
A. I had seven vew automobiles on the floor.
Q. Mr. Gass, isn't it a fact that the Botetourt Motor Company, Incorporated, has been in financial straits since January
1939?
Mr. Minter: What do you mean by "financial straits"?
Mr. Carter : I mean, hard up for money, when I say "financial
· straits' 1
.
page 197 }- A.. I would not say since January.
Q. Mr. Gass, I have here what appears to be the
check stubs of the Botetourt Motor Company, Incorporated,
from January 9th, 1939, to July 29th, 1939, and I notice on
these stubs in nearly every instance that you add the amount
of the check to the amount of the balance brought forward.
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What was the reason for that kind of check-book-keeping, Mr.
Gass.
A. I don't think you will find those are my figures in there.
Mr. Apperson : I don't want to interrupt this examination
unduly objecting to so many questions here and lengthen this
record unduly and take up a whole lot of time, but I do want
to go on record now as objecting to testimony from this witness
or any other witness as to the alleged insolvency of the Botetourt Motor Company, Incorporated, or about the :financial
condition of this company, except as to matters of that nature
as are to my client. Your Honor will bear in mind that in this
case we are undertaking to enforce our liens on these
page 198 ~cars, and one of the grounds of the defense is that
this com1Jany was insolvent and we had reasonable
grounds to know that. The testimony to which we have not
objected during the course of these proceedings is that it was
brought home to us; but as to undertaking to show here at this
moment, to prove the financial condition of this company from
the beginning, I want to go on record as objecting to that. I
want to object to that unless that knowledge-knowledge of
such insolvency was brought home to us.
Mr. Carter : If Your Honor please, we would have to show
there was an insolvent condition before knowledge could be
brought to them.
The Court: I think they have a right to go into that.
}Ir. Apperson: We except.
Mr. Carter ( continuing)
Q. I herewith hand you check stubs beginning with No. 4538
and ending with No. 4852, and ask you if these are not check
stubs belonging to the Botetourt Motor Company, Incorporated?
A. They are.
page 199 ~ Q. Mr. Gass, you say that you didn't make out
these stubs?
A. I did not.
Q. Who did?
A. Mrs. Johnson.
Q. What position had Mrs. Johnson with the Botetourt
Motor Company, Incorporated?
A. Secretary and Treasurer.
Q. Isn't it fact, Mr. Gass, that beginning in January 1939,
through May 11., 1939, that there are certain amounts in these
stubs tmder the heading of "Balance brought forward" and
that the amount of the check given is added to the amount of

a
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the balance brought forward rather than taken from that balance?
A. There is no deposit added. It is checked out up here
( jndicating) and the deposit put down here (indicating).
Q. When you gave a check, did you subtract it from the
llalance brought forward, or add it to the balance brought
forward?
A. I told you I didn't keep that check book.
Q. This check book was kept by the Secretary in the course
of her duties and employment, was it not?
A. Yes sir.
page 200 ~ Q. Who wrote the checks for the Botetourt Motor
Company, Incorporate.d, in the course of their business?
A. Mrs. Johnson wrote some of them and I wrote some of
them.
Q. You had access to these check stubs, did you not? You
lmew what was going on all the time?
A. I didn't fill out the check stubs -with the amount of the
cl1ecks I wrote al ways.
Q. Mr. Gass, in reality, isn't it a fact that where the balance
is brought forward there is an overdraft? Can you tell on
your own check here whether there was an overdraft or not?
A. It is not marked overdraft.
Q. Do you mean to tell the court that during this period
from January to May that you knew the Botetourt Motor
Company had overdrawn continually during that period?
A. We had right many of them; but I would not say "continuously" though.
Q. Mr. Gass, I believe it is correct, is it not, that you signed
the schedules in bankruptcy on the 16th of_ August, 1939,
aHeging that the Botetourt Motor Company, Incorporated, was
insolvent?
A Yes sir, I signed it.
page 201 ~ Q. Isn't it a fact that for several months prior
to August 16th, 1939, that the :financial condition of
the Botetourt Motor Company, Incorporated, was the same as
it was on August 16, 1039, when the petition in bankruptcy
was signed?
A. I think it was about the same.
Q. Isn't it a fact that from January 1939, until - - A. I wouldn't say that.
Q. Let me finish my question-until August 16, 1939-the
date on which this petition was signed-that the financial con-
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dition of the Botetourt Motor Company, Incorporated, was
about the same?
A. I would not say it was.
Q. ·well, was it better or" worse?
A. It was better about January than it was on August 16th.
Q. Your check stubs here which I have shown you show
overdrafts continuously from January 9tb, 1939 to July 1939.
A. I don't think so, continuously. I might have had money
that I had not deposited.
o
Q. Did you?
A. Certainly we had money in the safe that was not deposited.
page 202 ~ Q. Didn't you deposit all the money you had during that time?
A. I may have deposited all I had, and I may ·have sold
an automobile on that day and not deposited the money until
the day after, or two or three days after.
Q. Was not the financial condition of the Botetourt Motor
Company, Incorporated, as of July 1st, 1939, the same as it
was on the 16th of August, 1939?
A. I would say about the same.
Q. About the same?
A. Yes sir.
Q. Was not it the same the first of May?
A. No sir, I would not say so.
.
.
Q. How about the 1st of June, 1939? Was not the :financial
condition about the same?
A. I would not say that, because I don't know.
Q. You don't know it was not?
A. No. I am not saying it was or was not.
_
Q. I guess you knew that on the 1st of May the liabilities
of the Botetourt Motor Company, Incorporated, exceeded its
assets, didn't you?
A. No sir, I didn't. I didn't know it on the 1st day of August.
Q. You swore to it on the 16th of August.
page 203 ~ A. Mr. Minter will bear me out. I told him I
didn't think it necessary for the company to go into
bankruptcy?
Q. On the 16th?
A. I didn't say on the 16th. You were talking about August
1st.
Q. Did the liabilities diminish and the assets increase from
August 1st to August 16th, when you signed these schedules?
A. I probably didn't know the true condition; that is probably the reason.
J
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Q. You didn't know the true condition on the 1st of August?

A. No sir, I didn't.
Q. Did you know the true condition on the 1st of May?

A. I thought I did, yes sir.
Q. Did you have any better lmowledge of the true conditions
on the ls~ of May than on the 1st of August, 1939?
A. I don't know about that. The books had not been audited.
They were checked up thoroughly on the 1st of August-the
first w~ek or ten days in August.
page 204 ~ Q. And that was when you contemplated going
into bankruptcy-when the books were checked up?
A. Yes sir.
Q. You didn't lmow about the condition of the Company
prior to August 1st because the books had not been checked?
A. I believe that some time previous to August 1st I told
Mr. Minter that I thought the company was solvent.
Q. You didn't know until the books were checked whether
the assets were greater than the liabilities or the liabilities
greater than the assets. Is that correct?
A. If I had lmown the liabilities were greater than the
assets, I would have known it was insolvent.
Q. Did the assets and liabilities remain about the same from
January 1st, 1939, as they were on August 1st, 1939?
A. I
from when?
Q. January 1st, 1939, to August 1st, they remained about
the same?
A. Well, they varied right much. I might have four or five
cars at one time, and not have anything like that later. That
would have something to do with asi;;ets and liabilities, wouldn't
it?
page 205 ~ Q. You realized then on or about August 1st.
certainly on August 16th, 1939-that the liabilities
of your company were greater than the assets?
A. Yes sir.
Q. Well, how long previous to August 16th, 1939, had this
condition existed-that is, that the liabilities were greater than
the assets?
A. From the beginning when we charged back contingent
liabilities?
·
Q. You mean, from 1936?
A. I mean that the first time I sold an automobile to anybody on credit that we charged that liability back to me as
endorser on that contract through some finance company; at
that time my liabilities would be greater than the assets. That
is just part of any automobile business.
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Q. Mr. Gass, didn't you know that a great many of those
c<'ntracts that those finance companies had taken were no
good insofar as the person who purchased the automobile were·
concerned?
A. I don't think they lost any money on contracts I gave
tbem.
·
Q. But of course all of those contracts were not liquidated
at the time, and the finance company still hold some of those
contracts, don't they, Mr. Gass?
page 206 }- A. That's right. If you charge those endorsements
back against me, my liabilities were a great deal
more, and the company would not be solvent from the time it
started-from the time the first one or two sales were made.
Q. Isn't it a fact, Mr. Gass, that at the ti;ne of the filing
of this petition in bankruptcy by the Botetourt Motor Company, Incorporated, and at the time of making up the petition,
that if the general liabilities of the Botetourt Motor Company,
Incorporated, were not considered in any way, that still the
liabilities of the Motor Company ,,~ere greater than the assets?
A. I don't think so.
Q. I hand you a copy of the petition and schedule filed in
the Bankruptcy Court by the Botetourt Motor Company, Incorporated, and ask you if this is not a correct copy?
A. I think so.
Q. Under the amount owed the Standard Finance Corporatfon, I will ask you whether there is listed $4300.00 for financing floor plan automobiles, being money put up or advanced
by the Standard Finance Corporation?
A. It is not. It is not listed.
Q. You are referring now, I believe, to the bankpage 207}-ruptcy -schedule which I have just handed you?
A. Yes.
Q. I wish you would look under the amount owed the Standard Finance Corporation and see if you can see an item of
$3116.15?
A. Yes sir.
Q. I wish you would look on the schedule there and see if .
there is an item owed the Standard Finance Corporation in
the amount of $3450.05 for a check drawn by the Botetourt
.Motor Company, Incorporated?
A. I don't see it.
Q. That is not listed, as I understand it. Is that your answer?
A. Yes sir.
Q. Are those three amounts that I have just referred to due
.and owing the Standard Finance Corporation?

160

Supreme Court of Appeals of Virginia
S. B. Gass

A. As far as I_ know, they are.
Q. They have not been paid by the Botetourt Motor Company, Incorporated, or anyone else, so far as you know?·
A. No.
Q. Mr. Gass, I believe you testified in the bankrupt court
on September 6, 1939, did you not?
A. I think so.
Q. Upon this
question being asked you
page 208 ~by Mr. Johnson, attorney for the Standard Finance
Corporation:
"Q. Is that condition as to assets and liabilities as shown
on the schedule here the same as it has been for the last five
Ol' six months?"
and your answer was
"A. I think so."
Was that your testimony?
A. -That was my testimony. I gave that answer for -the
simply reason that the contingent liabilities were added to
the liabilities there.
Q. And, I believe this question was asked you:
"Q. In other words,. for the las.t five or six months your
liabilities have been around $34,000 or $35,000, and your ass~ts
have been around,. as shown here, about $17,000?"
and your answer was:
"A. Certain contingent liabilities would run that up."
A~ That's right.
Q. And that was the condition of the Botetourt
page 209 ~Motor Company for at least five or six months prior
August 1st, 1939?
A. That's right.
Q. Mr. Gass, did you in any way while dealing with the
Universal Credit Company try to conceal the :financial condition of the Botetourt Motor Company, Incorporated, from
them?
Mr. Minter: Just a minute. I object to that on constitutional
grounds.
·
Mr. Carter: I just asked him if he tried to conceal it.
The Court: I think he can answer that.
Mr. Minter: I object to any answer he may make.
A. I did not. I gave them a statement every time they asked
for it.
Q. You gave them a statement, as I understand it, and in
no way at any time, in your dealings with them, did you try
to conceal the actual financial condition of t4_~ Botetourt Motor
Company, Incorporated?
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A. I didn't show my contingent liabilities on the statement,
because I never knew what it was.
Q. You never lmew what it was?
A. No, I didn't show it on my statement to anybody.
·
page 210 ~ Mr. Johnson: Mr. Apperson has admitted that the
petition in bankruptcy was :filed on August 18th,
and that the company was adjudicated bankrupt on August
21st. Cannot it be stipulated that by agreement of counsel the
voluntary petition of the Botetourt Motor Company, Incorporated, in bankruptcy was filed on August 18th, 1939, and that
the Botetourt Motor Company, Incorporated, was adjudicated
bankrupt on August 21st, 1939?
Mr. Apperson: That is all right. There is no question about
that.
Mr. Carter: (continuing)
Q. I believe that in the schedule filed in the Bankruptcy
Court for the Botetourt Motor Company, Incorporated, you
listed total liabilities of $36,906.73. Is that correct?
A. Total liabilities?
Q. Yes.
A. I suppose it is.
Q. I will let you look at it, so you. will know. (witness
examines schedule handed him by counsel) Upon referring to
the copy of the schedule, that is correct, isn't it?
A. Yes sir.
page 211 ~ Q. And I believe you have stated that the amount
of $4300 and $3450.05 should have been added to
that total?
A. It should have.
Q. I believe that your bankruptcy schedule shows that your
assets were $17,043.72.
A. I suppose that is right.
Q. That is what is shown on your schedule, isn't it?
A. Yes sir.
Q. Now, Mr. Gass, on July 29, 1930, isn't it a fact that you
had $4650.00 in checks outstanding? When I say "you," of
course I mean you as President of the Botetourt Motor Com1)any, Incorporated.
A. To be exact about it, I don't know.
Q. Didn't you have $3450.05 worth of checks returned to the
Standard Finance Corporation as of that date?
A. To be exact, I don't know.
Q. Is that approximately right?
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A. It is approximately right, yes sir.
Q. Didn't you have $1200.00 in outstanding checks drawn

in favor of tile Universal Credit Company as of July 29th
1939?
'
A. About that, yes sir.
page 212r Q. And didn't you owe $600.00 on a car on that
date?
A. There was a check out for that, yes.
Q. And didn't you owe $700.00 additional on a check to the
Standard Finance Cor1Joration on a trust receipt?
A. That's right.
Q. 'fhat makes a total of $5950.05, doesn't it?
A. Yes.
Q. And isn't it a fact that on July 29th, 1939, the Botetourt
Motor Company, Incorporated, had less than $300.00 in its
account upon which those checks were given?
A. I cannot say. We had some money, and we liad some
contracts outstanding.
Q. I want to lmow how much money you had in this account
as of July 29, 1939?
A. I don't know.
Q. About how much?
A. I don't have any idea.
Q. I notice in your bankruptcy schedule filed on .behalf of
the Botetourt Motor Company, Incorporated, sheet B-3, that
under Section E-Deposits of money in bank, institutions,
and elsewhere-that you have listed the Bank of Fincastle, Fincastle, Virginia, $174.76-First National
page 213 rBank of Troutville, Troutville, Virginia, $13.28,and Eagle Rock Bank, ·incorporated, Eagle Rock,
Virginia, $7.58, making a total of $195.72. Were those the only
banks in which yon had any deposits?
A. Yes sir.
Q. Were those the same amounts in those banks on July
29th, 1939?
A. As far as I know, they were.
Q. Then you had less than $200.00-to be exact, $195.72, in
the accounts upon which you were giving those checks for
$4650.00? Is that corre~t?
A. That's right.
Q. I believe you did make title applications on July 29th,
1939 on the seYen new cars and three second hand cars referred
to in this evidence, at the instance and at the direction of Mr.
:Jl.. J. Fowlkes, who is the Roanoke manager of the Universal
Credit Company, did you not?
·
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A. I made applications for titles on the seven new cars in
Mr. Fowlkes' office in Roanoke on the 29th; I think the three
used cars in question were made before that. I am not positive; they may have been made the same date.
Q. It was at the instance of a representative of the Universal
Credit Company, was it not?
A. Yes sir.
.
Q. In other words, he asked you to do it?
page 214 A. Yes sir.
Q. I notice in Schedule A-3 of the bankruptcy
petition that you have llrs. Berta Bolton, Fincastle, Virginia,
due for rent $52.50. Is that correct?
A. I suppose so. We owe he1~ for July, and I suppose you
would take it up to the time of the bankruptcy in August,
wouldn't you? At $35.00 per month, you can :figure it.
Q. Has that amount been paid?
A. So far as I know, it has not.
Q. It has not been paid?
A. No.
Q. Was this amount due and owing at the time the petition
in bankruptcy was filed?
A. It was.
Q. What was that rent for?
A. That was for the building that the Botetourt Motor
·
Company was in.
Q. In Fincastle, Virginia?
A. Yes sir.
Q. At the place at which you operated the business of the
Botetourt Motor Company, Incorporated?
A. Yes sir.
Q. I believe that you owed Mrs. Carper rent also,
page 215
didn't you? I don't see it listed in your schedule.
A. Didn't they settle that the other day when they had the
otlier meeting? I thought it was put in there-$15.00.
Q. What Mrs. Carper is that?
A. Mrs. Carper.
Q. Was that item of $15.00 owed by the Botetourt Motor
Company, Incorporated, as of the date of the filing of the
bankruptcy petition?
A. Yes sir. I don't lmow whether that includes.rent through
August or not.
Q. A part of it was for July?
A. Yes.
Q. And it is still due and unpaid?
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A. As far as I know it has not been paid.
Q. That is in the year 1939?
A. Yes.
Q. I notice en Schedule A-1 of the bankruptcy papers, that
you have Mrs. A. M. Johnson, Secretary-2 weeks in August
-$50.00, and you have that set up under "wages due workmen,
clerks, or servants, to an amount not exceeding $600 each
earned within three months before filing the petition." Was
that $50.00 owing Mrs. Jonhson at the time of the filing of this
bankruptcy?
page 216 ~ A. Yes sir.
Q. And is still due and unpaid?
A. Yes sir.
Q. What was Mrs. A. M. Johnson's position with the Botetourt Motor Company, Incorporated?
A. Secretary and Treasurer.
Q. Was that due her salary for being Secretary in the Botetourt Motor Company, Inc.?
A. Yes sir.
Q. Are you familiar with the car 85 Ford Tudoe Sedan,
motor No. 4978723?
A. No, I would have to know more about it than that?
Q. In other words, it has been brought out here that that
car was one of the new cars in the Botetourt Motor Co.'s
place at the time it was locked up.
A. I don't know which one it was.
Mr. Apperson: Which car are you talking about?
Mr. Carter: An 85 Ford Tudor Sedan.
Q. Do you know the value, or what you would say was the
value of that car, say, as of August 11, 1939?
page 217 ~ A. Wholesale value or retail value?
Q. I just asked you the value of the car at that
time-the market value.
A. That would be hard for me to answer.
Q. What would it bring on the market-a fair market value?
Mr. ·~M:inter: The market value would depend on whether it
· was a going concern or a bankrupt concern.
Mr. Carter: (continuing)
Q What is the wholesale value as of August 11, 1939?
A. $568.54.
Q What was the retail value of that car on that date?
A. $752.00.
Q. What was the market value of the car on that date, if you
know?
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A. It was not as much on that date as it was on the
1st of July by selling to an individual.
Q. Then, was not it worth the retail value on that date?
A. If sold to an individual it was; if sold to a Ford dealer
it was not worth any more to him than it cost the original
dealer.
page 218 ~ Q. You mean the wholesale value plus the carrying charges?
A. That price I gave you included the carrying charges,not the finance company's carrying charges, but the carrying
charges from Norfolk.
Q. What equity did the Botetourt Motor Company, Incorporated, have in that car you are now referring to as of .August
11, 1939,-in the wholesale value of it?
A. 10%, I think, $58.85.
Q. What equity did you have in the retail value?
A. $183.46.
Q. Now, Mr. Gass, in the Ford Tudor Sedan, motor No.
5038024, being one of the new cars that was in the possession
of the Botetourt Motor Company, Incorporated, as of August
11, 1939, what was the wholesale value of that car as of that
date?
A. $611.03.
Q. What equity did the Botetourt Motor Company, Incorporated, h~ve in that automobile on the wholesale value thereof?
A. $61.10.
Q. What was the retail value of that automobile?
A. $812.00.
page 219 ~ Q. How much equity did the Botetourt Motor
Company, Incorporated, have in that automobile as
to retail value?
A. $200.97.
Q. As of the date of August 11, 1939, was the fair market
value of. this automobile the same as the retail value just given
by you?
A. Yes sir.
Q. Ford Fordor Sedan, motor No. 4979106, which is one
of the new cars in possession of the Botetourt Motor Company as of August 11, 1939. What is the wholesale value of
that car?
A.. $645.60.
Q. What equity did the Botetourt Motor Company, Incorporated, have in that car, in its wholesale value?

,.
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A. $64:.56.
Q. What was the retail value of that car?
A. $856.00.
Q. What equity did the Botetourt Motor Company, Incorporated, have in the retail value of that car?
A. $210.40.
page 220 ~ Q. Was the retail value as of August 11th 1939
a fair market value of that car?
A. It was.
Q. As to 85 Ford Tudor, motor No. 5168517, what is the
wholesale value of that car, it being one of the new cars in
possession of the Botetourt Motor Company, Incorporated,
as of August 11, 1939?
A. The wholesale value is $564:.68.
Q. What equity did the Botetourt Motor Company, Incorporated, have in the wholesale value of that car?
A. $56.46.
Q. What is the retail value of that car?
A. $752.00.
Q. What equity did the Botetourt Motor Company, Incorporated, have in the retail value of that car?
A. $187.32.
Q. Was the equity of the Botetourt Motor Company, Incorporated, the same in those cars we have referred to from the
time they were received from the Ford Motor Company up
until August 11, 1939?
A. Was the equity the same?
Q. Yes.
A. As far as I know, it was.
page 221} Q. On 85 Ford Tudor Sedan, motor No. 5168651,
it being one of the new cars in the possession of. th~
Botetourt Motor Company, Incorporated, on August 11, 1939,
what is the wholesale value of that car?
A. $568.54:.
Q. What equity did the Botetourt Motor Company, Incorporated, have in that one?
A. $56.85.
Q. What was the retail value of that car as of August
11, 1939?
A. $752.00.
Q. What equity did the Botetourt Motor Company, Incorporated, have in that car-in the retail price of the car?
A. $183.56.
Q. And was the equity in that car-the equity of the Bote-
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tourt Motor Company, Incorporated, the same from the time
it was delivered up to August 11, 1939?
A. Yes sir.
Q. Mr. Gass, there is one Ford Tudor Sedan, motor No.
5168786, being one o~ the new cars in the possession of the
Botetourt Motor Company, Incorporated, as of Augpage 222 ~ust 11, 1939 : What is the wholesale value of that
car?
A. $611.03.
Q. What equity did the Botetourt Motor Company, Incorporated, have in the wholesale value of that car?
A. $61.10.
Q. What is the retail value of that car?
A. $812.00.
Q What was the equity of the Botetourt Aforot Company,
Incorporated, in that car?
A. $200.97.
Q. Was the fair market value of both of those cars, this
one and the one just previously mentioned, the same as to
retail value as of August 11, 1939?
A. Yes sir.
Q. Was the equity of the Botetourt Motor Company, Incorporated, in the car last mentioned, the same during the
period from the time it was delivered up to August 11, 1939?
A. Yes sir.
Q. Now, as to Ford Fordor, Motor No. 5168817, being one
of the new cars in the possession of the Botetourt Motor Company, Incorporated, as of August 11, 1939, what is the wholesale
value as of August 11, 1939?
page 223 ~ A. $645. 79.
Q. What was the equity of the Botetourt Motor
Company, Incorporated, in its wholesale value?
A. $64.57.
· Q. What was the retail value of this automobile as of
August 11, 1939?
A. $856.00.
Q. What was the equity of the Botetourt Motor Company,
Incorporated, as of August 11, 1939? In the retail value.
A. $210.21.
Q. As of August 11, 1939, was the fair market value of this
.automobile the same as the retail value?
··
A It was.
Q. Was the· equity of the Botetourt Motor Company, Incorporated, in this automobile, the same during the period
from the delivery of that car up to August 11, 1939?
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A. It was.
Q. Was not a second hand Ford Tudor Sedan automobile
with motor No. 4298706, in the possession ·of the Botetourt
l\fotor Company, Inc<;>rporated, on August 11th, 1939? .
A. I don't know. You will have to be more specific about
it.
page 224
Q. It was a Ford Tudor Sedan. Do you know
about that one-being the same car on which the
Botetourt Motor C.ompany, Incorporated, borrowed $289.00.
Do you know which car I mean now?
A. Yes sir.
Q. What was the .fair market value of this car as of August
11, 1939?
....
A. I don't know.
Q. Can you give us some estimate as to what it was worth?
A. I believe I could have sold it for $475.00 of $500.00.
I don't know, but I think I could.
Q. The Universal Credit Company claims a lien against
that car of $289.00. Then, the difference between that and
$475.00 or $500.00 would be the equity of the Botetourt Motor
Company, Incorporated, in that car, would it not?
A. Yes sir.
Q. How much equity did you figure the Botetourt Motor
Company, Incorporated, had in that car?
A. About $185.00, assuming that I could have sold it for
$4:75.00.
Q. Do you think that $475.00 is a fair market value for that
car as of August 11, 1939?
A.. I do
page 225 ~ Q. There was a 1936 Ford Pickup, with motor
No. 3005227, in the possession of the Botetom~ Motor
Company, Incorporated, on August 11, 1939, was it not?
·
A. Yes sir.
Q. What do you consider a fair market value of that automobile as of that date?
A. I think that Pickup would be worth about $250.00,
possibly $275.00.
Q. I see that the Universal Credit Company has a lien against
that car of $100.00. Then, how much equity would the Botetourt Motor Company, Incorporated, have had in that automobile as of August 11, 1939?
A.. $150.00, provided I could have sold it for $250.00.
Q. Do you think that $250.00 was a fair market value as of
that date?

r
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A. I think it was worth that much, yes sir.
Q. Now, as to a second hand Ford Coupe, motor No. 2856616,
model 193G, which I understand was in the possession of the
notetourt Motor Company, Incorporated, as of August 11,
1.939. Is that correct?
A. Yes sir.
})age 226} Q. What do you think was a fair market value
of that automobile as of that date?
A. I think it was worth about the same as the Pickup$250.00.
Q. The Universal Credit Company has claimed a lien of
$103.00 against that automobile. How much equity did the
Botetourt Motor Company, Incorporated, have in that automobile as of that date?
A. $87.00.
Q. Was a 1937 Chevrolet Coupe, with motor.· No. · 431070,
substituted for the Ford Pickup and the Ford Coupe just men"'.
tioned, or vica versa?
A. The Ford Pickup and the. Coupe in the place of the 193'(
Chevrolet.
Q. Did the Botetourt l\fotor· Company, Incorporated, receive any additional money when th.is substitution transpired
with the Universal Ceredit Company?
A. No· sir.
Q. It did not?
A. No sir.
Q. Had you been engaged in buying and selling and trading
second hand automobiles for some time prior ·to August 11,
1939?
A. Buying and selling new cars, and selling used cars. l
never bought any used cars.
page 227} Q. How long had you been engaged in buying
and selling new cars and selling second hand cars
prior to August 11, 1939?
A. You mean, Botetourt Motor Company?
Q. Yes.
A. Since January 1936.
Q. And prior to that connection with the Botetourt Motor
Company, Incorporated, you had had some experience with
some other firm?
A. Yes sir.
Q. How many years experience had you had prior to the
time you became connected with the Botetourt Motor Company, Incorporated?
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A. Ten or eleven years. I don't know exactly.
Q. Now, Mr. Gass, you show in your schedule in bank-

ruptcy certain open accotmts which were listed as due and
owing to the Botetourt Motor Company, Incorporated. Are
the amounts of each of these accounts the same amounts as
are sho"\\111 by the records of the Botetourt Motor Company,
Incorporated?
A. I think so.
.
Q. In other words, in making up this schedule, you·
page 228 ~didn't allow any depreciation for losses on any of
those accounts as being uncollectible?
A. No sir.
Q. As a matter of fact, a certain percentage of those accounts are uncollectible, aren't they?
A. Yes.
Q. What percentage?
A. I don't know. I have no idea.
Q. Would you say that 40% would be a fair estimate?
Mr. Apperson : I object to that. The witness said he didn't
lmow.
Mr. Johnson: If this witness would not know, who in the
world would know.
The Court: He is cross examining him, you know, !fr. Apperson. I think lie has a right to ask him that.
Mr. Carter ( continuing)
Q. Would yon say that 40% of the total of the accounts
receivable, as shown on this schedule due and owing to the
Botetourt Motor Com1)any, Incorporated, would be a fair
estimate of what would be collectible?
A. ·what would be collectible?
page 229 ~ Q. Yes.
A. To be frank, I could not say. I don't know.
Q. Would you say that 30% would be a fair estim.ate of the
uncollectable amounts?
A. I would not say that either.
Q. In other words, it might run 30%, or it might run less,
or it might run more than 30 %?
A. That's right.
Q. Also, Mr Gass, you list there among the assets of the
Botetourt Motor Company, Incorporated, certain notes receival1Ie or payable to the Botetourt Motor Company, Incorporatecl. They were also listed, I suppose, from the figures set
out on each separate note you have?
A. Yes sir.
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~- You didn't allow any depreciation on those values or anythmg for what you might consider uncollectible, did you?
A. No sir.
Q You didn't consider, and don't consider any of those notes
are collectible for the entire value, do you?
A. No sir. I don't think they a1•e.
Q. Are you prepared to say as to what percentage
page 230 ~would be uncollectible, in your own opinion, and from
the lmowledge you have of these notes?
A No, I am not prepared to say.
Q. I notice among the accounts payable to the Botetourt
Motor Company, Incorporated, that you have an account listed
as due by yourself for something over $2,000.00. Is that right?
A. Yes sir.
At this point-5 :30 p. m.-by agreement of all· parties at
interest, the Court was adjourned until ten o'clock, a. m. October '30th, 1930, at the same place.
·
Shorthand Reporter.
Witness leaves the stand.
page 231 ~ Pursuant to continuance on the· 11th day of October, 1939; the further taking of evidence in this
matter is aagtn begun before the Honorable Benjamin Haden,
Judg~ of said Court, in Fincastle, in the State of Virginia,
on this the 31st day of October, 1939, at 10 o'clock, a. m. with
the same appearances ns heretofore noted (volume 1) with the
exception of Harvey B. Apperson, Esq., one of the counsel
for the Universal Credit Company.
1mge 232 ~ S. S. Gass, retmning to the stand, and still being under oath, continued his testimony as follows:
Continuation of CROSS EXAMINATION
By Mr. Johnson:
Q. Mr. Gass, after the business of the Botetourt Motor Com-

pany, Incorporated, was closed on July 31st or August 1st,
1939, did you, subsequent to that period, secure employmenu
with the Fulton Motor Company, in Roanoke, Va.?
A. I did for two or three days, yes
Q. Two or three days after the place was closed you secured
employment?
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A. No, I was there, I suppose, two or three days, which
was about a week or ten days after the place was closed.
Q. Are you still with them?
A. I said I was only up there two or three days.
Q. Since that time what connection have you had with
reference to employment?
A. At present I am working for the Pontiac people.
Q. What is the name of the Pontiac agency?
.
A. Elliott Pontiac Company.
page 233 ~ Q. The Elliott Pontiac Company, in Roanoke,
Virginia?
A. Yes sir.
Q. Are you working for them now?
A. Yes sir.
Q. Then since July 31st 1939 you have practically been
employed ever since that time up to the present time?
A. Yes sir.
Q. :Mr Gass, I understood from you that the title certificates
or applications on the seven new automobiles were signed by
you in the office of the Universal Credit Company in Roanoke,
Virginia, on Saturday afternoon, July 29th, 1939. That is
correct, isn't it?
A. I think it was Saturday morning. It was probably around
noontime of that day.
Q. It developed from the evidence here that Mr. Watkins,
a representative of the Universal Credit Company, was here
in Fincastle on the day before that, July 28th and also on
July 29th, 1939. Did you see Mr. Watkins on either of thos~
days?
A. I didn't see him on Saturday, the 29th,' if that is the
correct date.
Q. Did you see him on July 28th, 1939 wl1ile he was here
in Fincastle?
page 234 ~ A. I am positive I didn't see him on Saturday;
I am not sure about the 28th.
Q. Don't you know whether or not you saw him on July
28th here in Fincastle?
A. No, I don't.
Q. You don't remember having any conversation with Mr.
Watkins on either of those dates?
A. I am positive I didn't see him on Saturday; I am not
positive about the other date. I cannot recall.
Q. Before you went to Roanoke on Saturday, July 29th, 1939,
llad you heard through any source that Mr. Fowlkes wanted
to see you?
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A. No sir.
Q. Or that the Universal Credit Company wanted to see
you?
A. No, I called Mr. Fowlkes after I got to Roanoke.
Q. You called liim from where?
A. I was in Roanoke at the time I called him.
Q. What was the reason that you called Mr. Fowlkes?
A. I don't remember. I called him and asked him if he
was going to be in his office, and he said he was, and so I went
on up there.
page 235 r Q. Did he request that you .come up there?
A. No sir.
Q. Mr.-Fowlkes testified, Mr. Gass, that the time you signed
those applications was in the afternoon of Saturday, July
29th, 1939.
A. I think it was in the morning around noon-time. As
well as I remember, I got back hefo about twelve thirty, I
think; because, I remember I saw Mr. Pendleton soon after
I got back.
Q. In your evidence given before Mr. W. S. Engleby, Referee in Bankruptcy, in this case, I asked you the following
questions with reference to these applications on the new cars :
"Q. You have stated they were filled out on that date you
made them up. You didn't do that prior to the date you filled
them out?
.
A. I didn't fill them out.
Q. Who did fill them out ?
A. Mr. Fowlkes, I suppose.
Q. Did l\Ir. Fowlkes have them already filled out, and all
you had to do was sign for the Botetourt Motor Company,
Incorporated?"

and your answer was
"A. I don't know."

That is correct, isn't it?
A. I think so.
·
Q. In other :words, when you arrived at Mr. Fowlkes' office on Saturday, July 29th, 1939, he had already filled
out all the applications which you signed for him on and behalf of the Botetourt Motor Company, Incorporated, at that
time?
·
page 236

r
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A. I am ~retty sure they were. I am not positive about
it. Some of them may not have been completed, but I knowQ. I will ask you to state why you called Mr. Folkes' office
on that day?
A. I don't recall.
Q. You must have had some reason for calling.
A. I don't remember what it was. I probably talked over
two or three things with him.
Q. Did you have knowledge before you went to Roanoke
on that day that the Universal Credit Company wanted the
Botetourt Motor Company, Incorporated, to complete those
applications?
A. No sir, I did not.
Q. Had not you seen lirs. Johnson, the Secretary of the
Botetourt Motor Company, Incorporated, on Friday, July
28th, and on Saturday, July 29, 1939?
A. Had I seen her?
Q. Yes.
page 237 r A. Yes sir.
Q. Had not she told you anything with reference
to the fact that Universal Credit Company wanted these applications filled out?
A. She had not.
Q. Didn't she tell you that she herself had filled out one
on July 28th, 1939?
A. That she did?
Q. Yes sir.
A. I don't recall that she told me that.
Q. Do you lmow that she didn't?
A. No sir, I don't.
Q. Mr. Gass, I hand you herewith a photostatic copy of
application made on July 28th on one Ford, engine No. 185168817 signed by the Botetourt Motor Company, Incorporated, by Mrs. A. M. ,Johnson, Secretary, and ask you if this
is Mrs. Johnson's signature, in her handwriting?
A. Yes sir.
Mr. Johnson: Your Honor, we will produce the original
at the proper time, if there is no objection to us filing a copy
at this time. ·
Mr. Gentry: If you will produce the original.
Mr. Johnson: I understand from his Honor that we could
get that today when we finish up with Mr. Gass's
page 238rtestimony. It that correct, Your Honor?
The Court : That was the understanding.

Universal Credit Co. v. Botetourt Motor Co.

175

S.S. Gass
Mr. ,Johnson:

( continuing)

Q. Will you file this photostatic copy with your deposition

as one of your exhibits?
A. Yes sir.
(The document in question is marked into the record as
Exhibit No. 27)
Q. This title application covered one of the seven new cars
which you had financed through the Universal Credit Compa·ny, didn't it?
A. I suppose it did. I didn't check the number.
Mr. Johnson: (To Mr. Gentry:) Will you admit this is
a true copy? You can check it with the original?
Mr. Gentry : '\Vhat did he say?
Mr. Johnson : He said he supposes it is.
Mr. Gentry: What is the motor number?
Mr. Johnson: 18-5168817.
Mr. Gentry : Yes, we will admit that is one of the new
cars.
page 239 ~ Mr. Johnson: It is stipulated by counsel that
this title application, copy of which is filed as Exhibit No. 27 herein, covers, one of the seven new cars which
was :financed by the Botetourt Motor Company, Incorporated,
throug·h the Universal Credit Company.
Mr. Gentry: That is all right.
]\fr Johnson (continuing)
Q. Do I understand you to state, Mr. Gass, that though
Mrs. Johnson signed this title application, she never told you
anything about it?
A. I don't recall she did.
Q. You don't deny she did, do you?
· A. She could have; I don't recall it.
Q. Now, Mr. Gass, it is not disputed, and it is a fact, that
at the time you called Mr. Fowlkes from Roanoke over the
1,hone on July 29th, 1939, the Universal Credit Company,
already held two checks of the Botetourt Motor Company,
Incorporated, which had been dishonored when presented
for paymentA. That's right.
Q. -and you naturally were going up to see Mr. Fowlkes
with reference to those checks, were you not?
A. I might have been; I don't remember.
page 240.} Q. You lmew at the time these title applications

176

Supreme Court of Appeals of Virginia

S.S. Gass
were filled out that the Standard Finance Corporation also held trust receipts on certain of those automobiles?
A. One. or two of them. Not all of them.
Q Did you read those title applications?
A. No.
Q. Did you Imow when you signed those title ap1llications
that you were certifying there was no other liens against
those automobiles except the liens of the Universal Credit
Company?
·
A. Repeat that, please.
Q. Did you know at the time you signed those title applications in the office of the Universal Credit Company on
Saturday, July 29th, 1939, that . you were making a statement on behalf of the Botetourt Motor Company, Incorporated, that there were no otlrnr liens against any of those seven
new automobiles other than the liens of the Universal Credit
Uompany?
Mr. Minter: Just a minute. We obj'ect to that for reasons
as set out before. I don't think this man should be· forced to
incriminate himself here.
Mr. Johnson: He has already testified that the Standard
Finance Corporation held trust receipts on two or three
of them
page 241 ~ The Court : I don't think that would incriminate
him.
Mr. Johnson : ( To reporter) Will you read him the question?'
( The reporter reads to witness Mr. J onnson's last question}
A. I did not.
Q. In other words, then, as I understand from your tes-timony, ·Mr. Gass, Mr. Fowlkes-, or someone there fu. his offic~,
just presented these applications to you and requested you
to execute them on behalf of the Botetourt Motor Company,
Incorporated, and you did so execute them without reading
them over?
A. I didn't read them, no sir.
Q. But you did execute them on behalf of the Boteourt
Motor Company, Incorporated?
A. Yes sir.
Q. '\Vhile you were there, what conversation if any, did
you have with Mr. Fowlkes with regard to those bad checks?
A. I don't recall. The best I remember is I told him to
send theiii back, I believe. I am not sure about that.
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Q. Didn't he tell you they had already been presented one
or more of them on July 29th?
A. I think the day before was probably when
page 242 rthey were returned-on the 28th. I am not positive
about that; I think so.
Q. You heard Mr. Fowlkes testify, and Mr. Fowlkes testified that he also ascertained they were not good on July
29th, 1939.
A. Not good?
Q. Yes sir.
A. I didn't say they were good. I told him to return them;
that .they would be good on Monday, after the 29th.
Q. What did you expect to make them good with on July 31,
1939?
A. Well, I had several sales. ·
Q. What did Mr. Fowlkes say, if anytl1ing, to you with
reference to the check his company was supposed to receive
from your corporation in the sum of $620.00 at that time?
A. He said he didn't get it.
Q. What did he say with reference to your check-check
from your corporation- in the sum of $192.95?
A. I don't think that check was returned until after the
place was closed up.
Q. What did he say, if anything, with reference to check
from your corporation dated July 28, 1939, in the sum of
$72.59?
page 243 r A. I think that was returned after the place was
closed ; I am not positive.
Q. Did you also tell. him that you would on Monday, July
.31st, make good the c]ieck of $620.00 and the one of $192.95
and the one of $72.50?
A. The check for $192.95 and the one for $72.59 was not
even mentioned.
Q. About the $620.00 ~heck: Did you tell him you would
make that good, or that you would give him another one?
Did you leave him under the impression it would be made good?
·
A. Yes sir.
Q. In addition to the check for $192.95 which your corporation was supposed to have sent to the Universal Credit C<:>mpany, which checl~ was dated July 27th, 1939, and the one
-0f $72.59 dated July 28, 1939, there were three large checks
which I have questioned you with reference to, one for $510.00,
,one ·for $567.55 and one of $620.00-those three checks aggregating $1697.55; at the same time, the Standard Finance
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Corporation at Clifton Forge, Virginia, was holding checks
which had been dishonored from your corporation aggregating $3406.05. The bad checks which the Standard Finance
Corporation were holding of the Botetourt Motor Company,
Incorporated, plus the three which the Universal Credit ComJ_Jany-two of which you were holding and one of which they
were supposed to receive,-aggregate over $5,000.00.
page 244 ~Where did you expect to get the money, or your
corporation expect to get the money to make those
checks good on July 31st, 1939?
A. Well, as I said a while ago, I had one or two cars sold,
and I had talked to Mr. Givens at the bank about borrowing
some money. I think Mr. Minter will bear me out on that.
Q. Do you mean that you had new cars sold?
A. No. l\fr. Pendleton had contract on one of them.
Q. Who had the contract on the other one?
A. It had never been delivered.
Q. It hadn't been delive1•ed?
A. No sir.
Q. You expected to sell two second band cars and out of
the sale realize enough to pay $4000.00 or $5000.00?
A. No sir, I didn't say that. I said I talked to Mr. Givens
at the bank about borrowing some money. Mr. Minter will
.bear me out on that.
Q. And you didn't sell the cars and you did:in't borrow the
money from Mr. Givens either, did you?
A. Not after the place was closed, no.
page 245 ~ Q. What was the amount that you spoke to Mr.
Givens-I suppose you mean Mr. Givens of the Fincastle Bank-what amount did you speak to him about borrowing?
A. Around $1200.00 or $1400.00. I don't recall the exact
amount; it was in that neighborhood.
Q. What profit had you made on those used cars you expected to sell?
~ What profits?
Q. Yes sir.
A. I don't know.
Q. Did you have both the used cars on hand at the time?
A. Did I have them on hand at that time?
Q. Yes sir.
A. What time?
.
Q. At the time you expected to sell them and make those
checks good.
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A. I certainly did.
Q. How much did you owe on each of those cars?
A. I don't think I owed anything on one of them.
Q. How much on the other one?
A. $100.00 or $150.00; I don't recall. You can look on the
record there and see.
page 246 ~ Q. I want you to state about how much on the
one car-how much did you owe-to the best of
your memory?
A. I believe it was $150.00. I am not positive.
Q. What did you expect to get for that car?
A. $275.00.
Q. What were you expecting to get for the other second hand
car?
A. I sold one of them for $450.00.
Q. ,vhen did you sell it?
A. I don't remember. Mr. Pendleton has a contract on
it.
Q. You sold that car prior to July 29th?
A. I did not get any returns for it, though.
Q. In other words, you expected to get $275.00 for one
carA. That,.s right.
Q. -and according to your best memory, you owed how
much on that one?
A. I think $150.00; I don't remember.
Q. And all you could have realized from that car in net
cash would have been $125.00?
A. That's right.
Q. And you sold the other car, you said, for $450?
page 247r ~ Yes.
Q. That car had already been sold?
A. Yes.
Q. You didn't expect to sell that one?
A. No, but I expected to get the money for it.
Q. That would have totaled $565.00?
A. Yes.
Q. Then you only anticipated realizing out of the sale
of those two cars and what you could borrow from the Fincastle Bank enough to pay the Universal Credit Company?
A. How is that?
Q. Then, you only anticipated realizing on what you sold
those two cars for plus what you tried to borrow from the
Fincastle Bank, a sufficient fund to pay off the Universal
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Credit Company for the three checks-$510.00, $567.55 and
$620.00?
A. That I was going to pay them with?
Q. I am asldng you if that is wl1at you were going to do?
A. No sir. I was not borrowing the money to pay them off
in particular. I might have paid Mr. Pendleton.
Q. I just understood you to say that you had told
page 248 F~fr. Fowlkes to send the checks back on July 31st,
1939, and you expected to make them good.
A. I did.
Q. And I asked you where you expected to get the money
from to make them good, and that is the source you said you
expected to get the money from.
A. I told him· to send them back and I would make them
good. I also talked to lir. Reid and he was going to let me
have some money-the First N ationat Bank of Troutville.
I talked to him about it.
. Q. How much money did he say he would let you have?
A. He didn't say.
Q. You didn't tell Mr. Reid how much you w·anted and he
didn't say how much he was going to let you have?
A. No sir.
Q. And did he tell you how much security he would require; or did you tell him how much security you would
c,ffer?
A. Yes, I told him.
Q. What security did you offer?
A. He said he would handle it if Mrs. Johnson and myself
would give him a deed of trust.
Q. Deed of trust on what?
A. On our property.
Q. You mean, a personal deed of trust o~ your
page 249 rproperty and a personal deed of trust on her property?
A. Yes sir.
Q. You already had a deed of trust on your property, didn't
you?
A. Yes sir.
Q. And Mrs. Johnson already had a deed of trust on her
pl'operty, didn't she?
A. I don't ]mow whether she did or not.
Q. You didn't lmow that?
A. No, I didn't know she had one.
Q. When was it you talked to Mr. Reid pver at the Troutville bank?
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A. Well, it was the latter part of the week of the 29th; the
last week in July.
Q. On the 29th, or prior to the 29th?
A. It was not on the 29th.
Q. Mr. Gass, in other words then, as I understnad you,
had you gotten the loan from either bank and had you realized from the sale of either of those second ~and cars, there was
not any assurance what the Botetourt Motor Company, Incorporated, would have done with the money, was there?
:
A. No assurance?
Q. Yes sir. You first said you expected to pay the Universal
Credit Company, and I understand you later to say you might
have given it to the Standard Finance Corporation.
page 250 ~ A. I told Mr. Fowlkes to return the checks and
they would be good on Monday.
Q. Then you had expected to pay the Universal Credit
Company if you got this money? :
A. I expected to pay them.
Q What did you expect to do about the bad checks to the
Standard Finance Corporation aggregating $3406.05?
A. I ex1lected to pay them.
Q. What did you expect to pay them from?
A. I spoke to the bank-part of those checks· were not supposed to have been deposited then. I didn't think they were
due here until the middle of the week.
Q. You mean that at that time you had not given the checks?
A. I had given them, yes. ·
Q. What do you mean by not being due, then?
A. I believe there were two or three of those checks had
not been deposited. If I understand it right, I didn't think
they were due over here until the middle of the week.
Q. Part of those checks which you had given the Standard
Finance CorporationA. Some of them were due on July 21 and some on July
25th.
Q. Those were the ones returned, weren't they?
page 251 ~ A. One of them was returned. The other checks
were not supposed to be used until the following
week.
Q. Do I understand you to mean by that that when you
delivered those checks to the Standard Finance Corporation,
dated July 25th 1939, one for $501.54 and another for $701.66,
that you had an agreement with the Standard Finance Cor1,01~ation that those checks were to be held; or that you didn't
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anticipate they would get back through the mail until the following week?
A. As well as I remember, they were not due back until the
week after I gave them. I had an understanding with Mr.
Pendleton.
Q. What understanding did you have about the three checks
which had already been dishonored--one on July 21st for
$476.80, one for $511.72 and one for $501.99-all dated July
21, 1939?
A. Those are the checks I talked to Mr. Reid about over
at Troutville.
Q. Well, if you had already talked to Mr. Reid prior to
July 29th, 1939, and he agreed to let you have some moneyyou didn't know how much-if you and Mrs. Johnson would
give him a personal deed of trust on your property, why was
it you had not gotten your money?
.A. I thought we might sell something and take care of the
checks without giving a deed of trust.
page 252 r Q. The only thing you told me you expected to
sell was two second hand cars, and that you would
realize, after selling both of them, $565.00.
A. I told you I already had them sold, and I might sell
something else.
Q. What else did you expect to sell?
A. I had several cars down there I could sell.
Q. Do you mean used card or new cars?
A. I had some used cars. I had accounts I could collect,
and I had notes I could discount.
Q. You didn't collect the accounts, did you?
A. No, I didn't collect them because you all closed the
place up on Monday.
Q. You didn't discount any notes, did you?
A. I didn't do anything.
Q. You knew prior to July 31st, at the time the place was
closed, that all those checks were outstanding, didn't you?
A. I did.
Q. And you had done nothing prior to July 31st 1939 to get
funds with which to pay off those checks?
A. I had sold in the neightborhood of $1000.00 I expect.
Q. I understand you to say a while ago that you didn't
know Mrs. Johnson had a deed of trust upon her
page 253rproperty.
A. I didn't know anything about Mrs. ·Johnson's
business.
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Q. Didn't you bring this financial statement over and deliver .it to Mr. Pendleton sometime in February, 1939 (Shows
to witness)
A. I did.
Q. Doesn't that statement show that l\frs. Johnson has a
mortgage upon her property in the sum of $1750.00?
A. I didn't read this.
Q. You had it in your possession.
A. But I didn't read it.
Q. I will ask you to file this as an exhibit with your deposition.
·
A. It is not mine.
Q. I know, but I am asking if you will file it. You have no
objection to filing it, have you?
A. No sir.

(The :financial statement in question is marked into the
record as Exhibit No. 28)
Q. Now, at the same time, Mr. Gass that I questioned you
about these different checks of the Botetourt Motor Company,
Incorporated, which were outstanding and had not been cashed,
the Botetourt Motor Company, Incorporated, owed
page 254 ~the Standard Finance Corporation on trust receipts
for cars, which had been sold or otherwise disposed of, in the sum of $4200.00. Is that correct?
A. You mean, the checks he had.
Q. No sir, that was what the Botetourt Motor Company,
Incorporated, owed the Standard Finance Corporation on
tl'ust receipts covering money advanced on the financing of
new cars in the sum of $4200.00.
A. I don't get what you mean, Mr. Johnson. It is not the
amount covered in these checks, is it?
Q. No sir. The matter I am asking you about is represented by trust receipts held by the Standard Finance Corporation for the Botetourt Motor Company, Incorporated, for
money advanced to the Botetourt Motor Company,· Incorporated, in financing the purchase of new cars.
A. No.
Q. Now, l\Ir. Gass, let me refresh your memory a little.
Don't you remember at the hearing before the Referee in Bankrutcy that I questioned you with reference to the schedule
of your debts, an.d you stated that among the debts which
the Botetourt Motor Company, Incorporated, owed, which were
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not set up in your bankruptcy schedule, there were
l)age 255 ~bad checks of the Botetourt Motor Company, Incorporated, being held by the Standard Finance Corporation in tn.e sum of $i$450.05, and the amount the Botetourt Motor Company, Incorporated, owed the Standard Finance Corporation on trust receipts was $4200.00 in addition.
How many cars does that $4200.00 cover?
A. Seven cars and a truck.
Q. Then I understand from you then that at that time
the Standard Finance Corporation held checks of the Botetourt Motor Company, Incorporated, some of which had been
dishonored and some of which were held, aggregating $3450.05,
and that in addition to this amount, the Botetourt Motor
Company, Incorporated, owed the Standard Finance Corporation $4200.00 on trust receipts covering money advanced by
the Standard Finance Corporation to the Botetourt Motor
Company, Incorporated, in the financing of the purchase of
new cars. Is that correct?
A. That is right .
Q Now, in addition to what I have enumerated, Mr. Gass,
at the same time, along about July 29, 19.39, the Wiley Hall
Motor Company of Salem, Virginia, also held one of the Botetourt Motor Company's bad checks in the sum of $608.08..
A. Thats right.
page 256 ~ Q.. Then, Mr. Gass, if we take the three large
cliecks which the Universal Credit Com1)any is supposed to have had-including the $620.00 among the three
which it didn't receive-and the check for $192.95 and the
additional check for $72.59, plus the Wiley Hall Motor Company bad check of $608.08, plus the trust receipts of $2200.00
due the Standard Finance Corporation and the bad checks
due to the Standard Finance Corporation, that iEr an aggregate amount of approximately $10,324.00 that the Botetourt
Motor Company, Incorporated, was then due on bad chacks
and trust receipts for which it had not any cars to represent
under the trust receipts. Is not that true?
A. No cars to represent?
·
Q. I will change that, then. In otl1er words, on July 29th,
1939, the Botetourt Motor Company, Incorporated, then was
due to pay the total amount here on the checks and trust
receipts that I have mentioned of $10,324.00.
A. That's right.
Q. And you Imow as well as I know that you had no opportunity in the world of rai~g $10,000.00, or chance of raising
$10,324.00, to pay off those obligations.

Universal Credit Co. v. Botetourt Motor Co.

185

S.S. Gas.,
A. Was that all due then?
page 257} Q. You just told me it was all due.
A. The trust receipts were not all due, were they?
Q. May I ask you what security was, at that time, back of
those trust receipts?
A. What?
Q. "What security, if any, at that time, on July 29th, 1939,
was hack of the trust receipts of the Botetourt Motor Company, Incorporated, held by the Standard Finance Corporation aggregating $4200.00?
A. I don't believe I understand what you mean.
( At request of counsel the last question was read back to
tl1e witness.)
A. They had their trust receipts.
Q. Well, they had bad checks too, didn't they?
A. Yes.
Q. And one was in the same. category as the other.
Mr. Minter: I object to him answering that question on
the grounds that it will tend to incriminate him.
· l·age 258} The Court: I think he can ask him that, Mr.
. Minter. He might say there were no assets; I
don't know.
Mr Minter: If that tends to incriminate him, I will have
to advise him not to answer it.
( At the request of the Court, the question was read back to
the witness_ by the reporter)
The Court : I think he is entitled to answer that. I don't
see how it can be incriminating.
A. l\fr. Pendleton came over on ·Saturday afternoon to check
the cars, andMr. Johnson:
Q. One minute, Mr. Gass. When· you say "Saturday afternoon", will you give the date?
A. July 29th, 1939 ; and I didn't have the four cars to
correspond to tl1e numbers on his trust receipts, and he
.sc:.ratched the old numbers out and put the numbers of four
cars I had down there on.
Q. Was that done with your consent?
A. The .truck had not come in.
Q. The truck never did come in, did it?
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A. It would have come in.
page 250 ~ Q. I am not asking you that. I asked you if the
truck ever came in. It never came in, did it?
A. It never came in when we closed up, no.
Q. You had given a trust receipt of this truck you speak
of on July 21st, 1939, had you not?
A. Yes sir.
Q. What I mean is, the trust receipt was given by the
Botetourt l\Iotor Company, Inc011)orated, on that truck. That
is correct, isn't it?
A. That is correct.
Q. And the trust receipts-all of the trust receipts I have
asked you about, are trust receipts given by the Botetourt
Motor Company, Incorporated?
A. That's right.
Q. And on four of those trust receipts given by the Botetourt 1'Iotor Company, Incorporated, on which you said the
numbers were afterwards changed when those four were originally given by the Botetourt l\Iotor Company, Incorporated, the Botetourt l\Iotor Company, Incorporatetl, didn't give
the correct motor numbers on those four cars, did they?
A. No sir.
Q. Then, I understood you to say, Mr. Gass, that on July
29th, 1939, that the four trust recei}lts that you have just
testified with reference to, were corrected to give the correct
motor numbers on four automobiles. Is that correct?
page 2GO ~ A Mr. Pendleton changed those on Saturday to
correspond with the numbers of the cars I had in
stock, and he came back on Monday and changed them on my
copy-that pink one-and he made a memorandum on the
checks he had. He came back on Monday and brought the
new set of trust receipts covering, I believe, those four cars
and asked me to sign them. I had some more cars
coming from the Ford Motor Company, and we had been in
the past changing the numbers where the motor numbers were
wrong on the trust receipts.
Q Tha.t was on July 29th when he first said something
to you about changing the motor numbers?
A He changed them to cars that I had in stock.
Q. Had he said anything to you, as a representative of the
Botetourt Motor Company, Incorporated, prior to that date
with reference to the fact that those numbers were incorrect?
A. The four cars originally given under trust receipts?
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Q. Had Mr. Pendleton, or any representative of the Standard Finance Corporation, prior to July 29th, 1939, said anything to you as a representative of the Botetourt Motor Company, Incorporated, or to any other representative of the
Botetort Motor Company, Incorporated, with referl.\age 261 ~ence to the fact that the motor numbers on those
four trust receipts, about which you have testified,
were incorrect?
A. I don't think so.
Q. You don't know how the Standard Finance Corporation
found out that those motor numbers were incorrect, do you?
A. How they found out they were incorrect?
Q. Yes sir.
A. They didn't find it out until they came over and looked
at the cars on the floor.
Q. And that was on July 29th 1939?
A. Yes sir.
<-!. The Botetourt Motor Company, Incorporated, had, prior
to July 29th, 1939, already given conditional sales ·contracts
on those four automobiles to the Universal Credit Company,
had they not?
A. That's right.
Q. Given at the time you received the cars?
A. Yes.
·
Q. And you and the Botetourt Motor Company, Incorporated, received those cars on July 27th, 1939, did you not?
A I don't remember the exact date. ; it was thereabouts.
page 262 ~ Q. The four cars I have asked you with reference
to, set up in the file here of the Universal Credit
Company-one is described as sold by the Botetourt Motor
Company on July 27, 1!)39-there were three new automobiles numbered, respectively, motor Nos. 5168517, 5168651 and
5168786, and on July 28th, 1939, motor No. 5168817. Those
are the four cars in question, are they not?
A. I suppo~e they are.
Q. I want to refer to this (handing witness a paper),
and state, as a matter of fact, whether or not they are the
ones.
A. That's right.
Q. Mr Gass, the exhibits filed in this case show that. on
three of those cars the Botetourt Motor Company, Incorporated, gave conditional sales contracts to the Universal
Credit Company on July 27th, 1939, and the remaining car
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I have mentioned-motor No. 5168817, on that car the Botetourt Motor Company, Incorporated, gave the Universal Credit
Company a conditional sales contract on July 28, 1939. That
is correct, isn't it?
A. That's right.
page 263 ~ Q. Then, though the Botetourt Motor Company,
Incorporated, knew that the wrong numbers had
been given to the Standard Finance Corporation on the trust
receipts for those cars prior to July 29th, 1939, the Botetourt
Motor Company, Inco~·porated, didn't, to your knowledge,
notify the Standard Finance Corporation of this fact, did they?
A. We had three or four or five more cars coming in which
would have applied to Mr. Pendleton's trust receipts.
Q. I didn't ask you that question, Mr. Gass.
( At the ·request of counsel, the reporter read the last question back to the witness)
·
A. Mr. Pendleton checked the numbers on Saturday after-

noon.
Q. Mr. Gass, I didn't ask you that. I asked you if the
Botetourt Motor Company, Incorporated, knew these facts
before July 29th 1939, you had not given the Standard Finance
Corporation any notice that you knew it-that the Botetourt
Motor Co_mpany., Incorporated knew that the numbers were
wrong.
A. They were wrong, but we have had that to happen lots
of times and changed them later on.
page 264 ~ Q. But you didn't give the Standard Finance Corporation any notice they were wrong until they came
over here to examine the cars?
A. No sir.
Q. You said· that the Botetourt Motor Company, Incorporated, was expecting other cars in. Now don't answer this
question until Mr. Minter has a change to object to it if he
wants to. Had the Botetourt Motor Company, Incorporated,
received any information from the Ford Motor Company in
Norfolk or anywhere else that the Botetourt Motor Company,
Incorporated, was going to be shipped cars with motor numbers as given in those trust receipts I have questioned you
about?
Mr. Minter: I object to that.
The Court: I don't see anything wrong about that. He
is just asking him if he received any notice. I don't see any
objection to that.
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A. No, we didn't receive any notice.

Mr. Johnson (continuing)
Q. Then, the Botetourt Motor Company, Incorporated, at

the time they gave those trust receipts, didn't have
rage 265 ~any numbers on any cars which were to come in
to cover those trust receipts?
A. We used certain numbers, and afterwards changed the
numbers.
Q. Where were the numbers gotten from that the Botetourt
Motor Company, Incorporated, gave to the Standard Finance
Corporation to be covered under its four trust receipts?
A. Sometimes when we called the Ford Motor Company they
would give us the car motor numbers.
Q. I am asking you where they came from this time.
A. I don't recall that tiine. We would call the Ford Motor
Company when they were shipping the cars and they would
give us the numbers.
Q. You don't claim that you were given those numbers
on these four trust receipts, do you?
A. I will not say they did or didn't. I cannot be specific
a bout this particular case.
Q. You didn't call the Ford Motor Company up in this
.specific case?
A. I will not say I did or didn't.
Q. What did the Botetourt Motor Company, Incorporated,
give the Wiley Hall Motor Company a bad check for?
A. What did we give them a bad check for?
Q. Yes sir.
A. We bought an automobile from them.
J)age 266 ~ Mr. Minter : Is this relevant to the issue here?
It might be in the bankruptcy court. What has the
Wiley Hall Motor Company in Salem got to do with whether
these gentlemen have a lien or not?
The Court : One of the issue here, I understand, is whether
or not the Botetourt Motor Company, Incorporated, was, in
fact, insolvent or not on July 29th, 1939 ; that is one of the
issues. Any evidence purporting to show whether they 'Yere
solvent or insolvent is admissible.
Mr. Johnson (continuing)
Q When was that car bought from the Wiley Hall Motor
Company by the Botetourt Motor Company, Incorporated?
A. When?
Q. Yes sir.
A. I don't know.
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Q. \Vas it sometime prior to July 29th, 1939?
A. Yes sir.
Q. About how long prior to that time had the Wiley

page 267 ~Hall Motor Company been handling that bad check
of the Botetourt Motor Company for that car in
the sum of $608.08?
A. I don't know.
Q. At about the same time this car was purchased from
the Wiley Hall Motor Company by the Botetourt Motor Company, Incorporated, did the Botetourt Motor Company, Incorporated, sell to the Wiley Hall Motor Company a new
·car, or Ford truck?
.A.. No sir.
Q. When did you sell to the Wiley Hall Motor Company
a new truck or new Ford car?
A. I think it was after I bought this car from them ; I am
not sure.
Q. Let me refresh your memory: Was not it as a matter
of fact, the same date? .
A. I don't think so.
Q. But, you woud not say it was not the same date?
A. No, because I had gotten two from them, I think.
Q. In other words, you sold them a car, and they drew you a
check for it? ·
A I sold them two.
Q. And they gave you checks for those?
A. Yes sir.
Q. You cashed those checks, didn't you?
A. I deposited them.
page 268 ~ Q. They were paid, were they not?
A. Yes sir.
Q. Then you, on or about the same time, you sold the
Wiley Hall Motor Company one of those cars you purchased
from the Wiley Hall Motor Company a new car, didn'! you?
A. Yes sir
Q. And the Botetourt Motor Company, Incorporated, gave
the Wiley Hall Motor Company its check in the sum of $608.08?
A. Yes sir.
Q. And that check has never been paid?
A. No sir.
Q. I believe they had the check a week or ten days before
they deposited it. Is that correct?
A. There was some delay. I don't know what it was.
Q. Mr. Gass, do you remember which bank that check was
given on?
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A. The Bank of Fincastle.
Q. That transaction was in July of 1939, wasn't it?
A. Yes sir.
Q. The stub of the bank check of the Botetourt Motor Company, Incorporated, shows that check was given to the Wiley
Hall Motor Company on July 17th, 1939, for $608.08. Is that
the check in question?
page 269 ~ A. Yes sir.
Q. And that check has never been paid?
A. No sir.
Q. This check I just asked you about was given to the Wiley
Hall Motor Company in payment for a new automobile which
the Botetourt Motor Company, Incorporated, purchased from
the Wiley Hall Motor Company. Is that correct?
A. Yes sir.
Q. Now, Mr. Gass, on or about July 31st, 1939, or August 1st,
1939, when the matters of the Botetourt Motor Company, Incorporated, reached a head or a showdown, please state if you
didn't state, in Mr. Stuart Carter's office on one of those days,
words to the effect that you were glad it had come to a showdown; that you had been expecting it for ninety days.
A. No sir, I did not.
Q. What did you say?
A. That there was-that if there was any irregularity, I
was responsible for it, and nobody else.
Q. According to your recollection, you didn't make any
statement that you were glad it had come to a showdown and
you had been expecting it for ninety days?
page 270 ~ A. No sir, I.did not.
Q. And, that it had been worrying you for sometime?
A. No sir. Why would I have said that if I had. argued
all along it was solvent?
Q. I didn't know you ever argued about insolvency. I
didn't know you had been arguing it was solvent.
A. Well, I did.
Q. Did I understand you to say in your prior testimony
that these trust receipts of the Botetourt Motor Company,
Incorporated, held by the Standard Finance Corporation, aggregating $4200.00, were not due?
A. Were not due?
Q. Yes sir.
A. Yes, I said that.
Q. Why did you say they were not due?
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A. Of course they were due after you came over and closed
the place up.
Q. Why were they not due on July 29th 1939?
A. They are made for ninety days, aren't they?
Q. Didn't the Botetourt Motor Company, agree, in all of
those trust receipts that the Botetourt Motor Company, In.
corporated, signed for the Standard Finance Corpage 271 rporation-and particularly with reference to the
ones aggregating $4200.00-that the Standard Finance Corporation was the owner of those cars?
A. You mean, that is what it says on the trust receipt?
Q. Yes sir.
A. Yes.
Q. Then, if the Standard Finance Corporation, as a matter of
fact, were the owner of the cars, then the trust receipts were
·
due right away, were they not?
'
A. I suppose
they would be.
Q. The title applications which you, on behalf of the Botetourt Motor Company, Incorporated, executed in Roanoke,
Virginia, on July 29th, 1939, covering si~ of the new cars in
question here, and the one executed by Mrs. A. M. Johnson
on July 28th, 1939, on one of the new cars in question-all
of which were made under oath, states that these seven new
cars were owned by the Botetourt Motor Company, Incorporated, and the only liens against them were in favor of the
Universal Credit Company?
A. The Standard Finance Corporation only had a lien on
three of them at that time.
Q. Do I understand you to mean tliat prior to the time that
the Botetourt Motor Company, Incorporated, agreed
page 272 rthat the Standard Finance Corporation could change
the trust receipts to the proper motor numbers on
those cars, that you had already executed the title applications
for·the Universal Credit Company?
A. I executed those title applications in the morning, on
Saturday morning, tlie 29th, around right close to noon.
Q. Then Mr. Fowlkes is wrong when he says you executed
them on Saturday afternoon?
A. It was right around noon. It may have been a few
minutes after twelve. I got back here around twelve thirty
01· a quarter to one.
Q. Did you see Mr Pendleton, representative of the Standard Finance Corporation, before or after you had completed
the title applications on July 29th, 1939?
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A. I saw him afterwards.
l'hen, if you saw him afterwards and knew you had executed those title applications, why didn't you tell Mr. Pendleton on that day you had executed them?
A. Because when I saw him I expected to give him more numbers on them.
Q. And that is the only reason you have?
A. Yes sir.
page 273 r Q. Then how did you expect to pay the Standard
Finance Corporation this $4200.00 advanced on those
trust receipts, when the Botetourt Motor Company, Incorporated, had already given the Universal Credit Company conditional sales contracts upon these seven new cars and title applications upon these seven new cars showing liens in favor
of the Universal Credit Company? How did you expect to pay
them?
A. They only had three of them.
Q. I didn't ask you what they had, Mr. Gass. I asked you
how you ex'"]_)ected to pay the Standard Finance Corporation
the $4200.00 represented by those trust receipts?
A. You asked me about seven cars, didn't you? Well, we
had assets down there. We were selling cars from the floor.
We had used cars.
Q. Then, Mr. Gass, you said that you have argued that the
Botetourt Motor Company, Incorporated, was solvent, then
,vhy was it that the Botetourt Motor Company, Incorporated,
was financing these seven new cars both through the Universal
Credit Company and the Standard Finance Corpora~ion?
A. I just told you that three of them were originally :financed
in both companies, and I had other automobiles coming
in.
page 274 r Q. If you had plenty of money and felt you were
solvent, why was the Botetourt Motor Company, In-corporated, financing the same cars through two different ~nance corporations and receiving practically the same amount
for each one?
A. Because we were hard up.
Q. That you were solvent and hard up. Those two terms
don't go together. You could not be solvent and hard up at
tbe same time, could you?
A. Yes, you can be solvent and hard up too.
Q. In other words, at that time, and during July, or sometime prior to July, 1939, the Botetourt Motor Company, Incorporated, was hard up for ready money. Is that correct?
{!,
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A. Yes sir.
Q. And the money that the Botetourt Motor Company, Incorporated, received upon new cars which were double financed
-financed in two corporations-the money that you got from
the Universal Credit Company-which they paid direct to the
Ford Motor Company in Norfolk-and the money you got on
those same transactions from the Standard Finance Corporation which was money advanced to the Botetourt Motor Company, Incorporated, by the Standard Finance Corporation, was
d.eposited to the credit of the Botetourt Motor Com1)any, Incorporated, and used by the Botetourt Motor Company?
. ·.
page 275 ~ A. Yes sir.
Q. In other words, this $4200.00 gotten on those
trust receipts from the Standard Finance Corporation was
deposited to the credit of the Botetourt Motor Company, Incorporated, and used by it in payment of its debts, was it not?
A. That's right. ·
Q. And all of that money had been used- this $4200.00prior to July 29th, 1939?
A. All been used?
Q. Yes.
A. I don't know; it mignt have been in the bank.
Q. Your bankruptcy schedule shows that at the time it was
made you only had in all banks $195.72.
A. That was still part of the money. You asked me if all
of it had been silent.
Q. Well, all had been spent except that?
A. Yes- sir.
Q. But, you cannot say that this $195.72 was part of this
$.4200.00, can you?
A. No, I cannot.
Q. Then if the Botetourt Motor Company, Incorporated,
spent the $4200.00, and the Botetourt Motor Company, Incori,orated, expected to purchase new automobiles to go in the
place on those trust receipts representing the
J;age 276~$4200.00, how in the world were you going to pay
for those new cars which would be given by the Botetourt Motor Company, Incorporated, as security for $4200.00
,vorth of trust receipts?
A. I was not getting $4200.00 worth of automobiles. I was
only getting three cars and a truck.
Q. How were you going to pay for those?
A. I had $3500.00 or $4,000.00 in used cars. I could have
sold them.
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Q. You would have had to sell $3500.00 01· $4,000.00 worth
of used cars to purchase four new cars to give the Standard
Finance Corporation its security on the $4200.00?
A. The $4200.00 covers all seven of those cars, as I understand it.
·
Q. I have gone over that, Mr. Gass, and I think you have
admitted that all seven were financed from two different concerns.
A. I am trying to make you to understand we had four
cars to cover those other four. I told you we had cars coming
fu. on convoy in a week or ten days.
Q. How could you pay for the four new cars coming in?
A. I think we had enough assets to pay for them.
page 277 ~ Q. The Ford Motor Company absolutely required
cash be paid for cars which the convoy delivered,
didn't they?
A. Yes sir.
Q. And you didn't have any money in hand at that time to
pay for them, did you?
A. Not $4200.00, no sir.
Q. How long had the Botetourt Motor Company, Incorporated, been hard up?
A. I don't recall.
Q. All of 1939, up to that time?
A. We never had any great big amount of money any time.
Q. You are not answering my question. Your Company was
hard up through 1939, wasn't it?
A. It might have been longer than that.
Q. Had it been at least that long?
A. Yes.
Q. In other words, the whole of 1939, up to July 29th, 1939,
the Botetourt Motor Company, Incorporated, bad not been in
nnancial condition to pay its debts as those debts became due.
A. I don't. think we had but one or two accounts over sixty
days past due.
Q. But, during the year 1939, up to July 29th, 1939, the
Botetourt Motor Company, Incorporated, had not
page 278 ~been able to pay its debts as they fell due, had it?
A. No sir.
Q. Which bank, Mr. Gass, was the principal bank through
which the Botetourt Motor Company, Incorporated, did its
business during the year 1939 and up to July 31, 1939?
A. The Bank of Fincastle.
Q. What percentage of the business of the Botetourt Motor
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Company, Incorporated, would you say was done through
the bank here in Fincastle for the year 1939 up to July 31,
1939?
A. The majority of it; I don't know the exact percentage.
Q. Would you say, Mr. Gass, that 90% of your banking
transactions during the year 1939 up t_Q July 31, 1939, were
handled through the Bank of Fincastle?
A. No sir, I would not. I said "the majority." I would not
say 90%.
Q. Would you say approximately?
A. Approximately, yes.
Q. Approximately 90%?
A. Yes.
Q. Now, Mr. Gass, on the last day you testified here, Mr.
Stuart Carter asked you if the check stubs in the
page 279 ~check book of the Bank of Fincastle of the Botetourt
Motor Company; Incorporated, didn't show that for
practically the entire year of 1939, from January to July 31st,
or July 29th, 1939 you were carrying an overdraft at that bank.
A. We were overdrawn a lot, yes sir.
Q. I believe you said the :figures shown on those stubs in
pencil were not in your handwriting, and that they were made
by Mrs. Johnson.
A. That's right.
Q. Though those figures are not in your handwriting, you
knew that your bank account was carried upon your stubs in
this manner, didn't you?

A. Yes sir.
Q. And you knew that your bank account, as shown by those
stubs, showed an overdraft here in the Fincastle bank for
practically the entire year of 1939?
A. I didn't know how much. I knew we were overdrawn
tl1ere. a lot.
Q. Well, on May 13, 1939, the stub shows an overdraft of
$1210.76. Is that correct?
A. That's right.
Q. On May 18th, 1939, taking the stub of check No. 4874,
it shows overdraft of $1131.37. That is correct, isn't it?
A. I suppose so.
page 280r Q. Mr. Gass, you certainly know what the book
sl1ows, and you can either answer yes or no.
A. I don't know who put that on there.
Q. I just asked you if the book didn't show that.
A. Yes, the book shows that.
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Q. Then, on May 19th, 1939, on the stub of check 4880, your
book shows overdraft of $3270.60. That is correct, isn't it?
A. That's right; that is what the book shows.
Q. This is a check book that was kept of the withdrawals
and deposits of the Botetourt Motor Company, Incorporated,
in the Bank of Fincastle, Fincastle, Virginia, isn't it?
A. Yes sir.
Q. Then, on May 24, 1939, on the stub of check No. 4889,
your company shows an overdraft in the Fincastle bank
amounting to $4688.80. That is co.rrect, isn't it?
A. Yes sir.
Q. Then, on May 26, 1939, check stub No. 4895, your book
shows overdraft at the same bank of $3334.36. That is correct,
isn't it?
·
A. That is what the book shows. I don't know whether that
hi correct or not.
Q. All I am asking you is what the book shows.
page 281 ~Then, on the same date, May 26, ·1939, check stub
No. 4897 shows overdraft in the same bank of
$3712. 75. Is that correct?
· A. Yes sir.
Q. On May 31st, check stub 4902 shows overdraft at the
same bank of $448.19, doesn't it?
A. That's right.
· Q. Then, on June 3rd, check stub No. 4915 shows overdraft
of $688.25?
A. That's right.
Q. Then on June 6, 1939, check stub 4917 shows overdra~
of $1067.69?
A. That's right.
·
Q. On June 17, 1939, check No. 4942., the stub shows over·
draft of $3094. 70. Is that correct?
A. That's right.
Q. On July 22, 1939, check stub 5051 shows overdraft of
$2873.92.
A. That's right.
Q. Then on July 25th, 1939, check stub 5057 shows over·
draft of $3394.48. Is that correct?
A. That's right.
Q. On the same date check stub 5059 shows overdraft of
$4597.68 Is that. correct?
A. Yes sir.
Q. On the same date check stub 5061 shows overdraft of
$4629.98. That is correct, isn't it?
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A. Yes sir.
page 282 ~ Q. Then on July 27th, check stub 5063 shows
overdraft of $4837. 93. Is that correct?
A. That's right.
Q. Then on July 26th, check stub No. 5065, which was
check given to the Universal Credit Company, or made out to
the Universal Credit Company, for $620.00, and was never
delivered to. the Universal Credit Company?
A. I don't know.
Q. It is dated July 26, 1939.
A. I don't remember the date of it.
Q. You didn't owe them but one item of $620.00 at that
time, did you, Mr. Gass?
A. I don't remember. I don't think so. That must have been
the check.
Q. Then, the overdraft as shown on the stub of your check
here is $5364.26. Is that right?
A. That's right.
Q. Then on July 29th, 1939, check stub 5072 shows overdraft of $5770.78. That is correct, isn't it?
A. That's right.
Mr. Gentry:
Q. Did you make out that check, Mr. Gass?
A. No sir.
page 283 ~ Q. Did you write all the checks?
A. Some of them I did.
Q. Did you sign all of those checks?
A. Yes sir.
Q. You signed all the checks, but you didn:'t draw them all?
A. No sir.
Mr. Johnson: He says he knew the stubs were kept that
way. He didn't keep them; Mrs. Johnson kept them.
Q. Will you file this check book of stubs with your evidence
l},S one of your exhibits?
A. Yes sir.

( The book of stubs in question is marked into the record
as Exhibit No. 29)
Q. Who kept the stubs of the check book of Botetourt Motor
Company,- Incorporated, on the First National Bank of Troutville, commencing with check No. 1001, dated June 5, 1939?
A. Mrs. Johnson.
Q. Were you also acquainted with how the stubs on this
check book were kept?
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A. Yes sir.
Q. You had had an account in the Troutville bank prior to
June 5, 1939, had you not?
].Jage 284 ~ Q. On June 17, 1939, as shown by check stub
1014, the Botetourt Motor Company, Incorporated,
on that date had an overdraft in the First National Bank of
Troutville of $4.02. That is correct, isn't it?
A. Yes sir.
Q. On June 20, 1939, as shown by check stub No. 1018, that
overdraft had 'increased to $571.72, had it not?
·
A. Yes sir.
Q. 1'hen on June 21, 1939, as shown by check stub No. 1019,
the overdraft had increased to $673.85? · •
A. Tliat's right.
Q. ·when the Botetourt Motor Company, Incorporated, made
deposits in its course of dealings with these two banks, these
overdrafts were naturally decreased?
A. Yes sir.
Q. And when you drew subsequent checks upon these accounts until there was not sufficient funds to pay the checks,
the overdraft would naturally increase.
A. Yes sir.
Q. On July 21, 1930, as shown by check stub 1035, the Botetourt Motor Company, Incorporated, had at this
.
page 285 ~bank an overdraft of $1475.11. That is correct, isn't
it?
A. Yes sir.
Q. Then, the last transaction which you had with that bank,
before your place of business was closed, whicli transaction
apparently was on July 25, 1939, you had overdraft of $1477.31.
1'bat is correct, isn't it?
A. I suppose so.
Q. Then, your corporation deposited on that date three
checks, apparently from the Standard Finance Corporation,
one No. 1033 for the Slllll of $511.42, one No. 1034 for $501.99,
and one No. 1035 for $476.88, which left a balance to the credit
of the Botetourt Motor Company, Incorporated, in the First
National Bank of Troutville, applying this deposit to the overdraft, of $13.28. That is correct, isn't it?
A. Yes sir.
Q. Will you file this check book and stubs with your evidence as one of your exhibits?
A. Yes sir.
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{The book in question is marked into the record as Exhibit
No. 30)
Q. I hand you herewith the stubs of the checks of the Bote-

tourt Motor Company, Incorporated, on the bank of
page 286 ~Fincastle, covering period from September 14, 1938,
to and including January 1st, 1939. Do these stubs
represent checks of the Botetourt Motor Company, Incorporation, and transactions, had for that period with the bank of
Fincastle?
A. Yes sir.
Q. Check No.•3337, dated October 21, 1938, shows that at
that time your corporation had an overdraft in the bank of
Fincastle of $946.57. That is correct, isn't it?
A. Yes sir.
Q. Check dated November 9, 1938, No. 3387, shows at that
time that your corporation had an overdraft in that bank of
$963.09. Is that correct?
A. That's right.
Q. From that time, November 10, 1938, to November 30th,
1938, these stubs show that your corporation carried an overdraft at that bank at all times, don't they?
A. Yes sir.
Q. As shown by stub of check No. 4460, dated December 5,
1938, you had overdraft in that bank at that time of $176.90.
Is that correct?
A. That's right.
page 287 ~ Q. Then, subsequent to that, you deposited a check
for $568.49, which brought your corporation's· account to a credit of $391.52. Is that correct?
A. That's right.
Q. Then, again on December 7th, 1938, your overdraft in
that bank commenced ane,v, showing on stub of check No. 4468
an overdraft of $10.15?
A. That's right.
Q. Then, your overdraft continued at that bank from that
date on up to December 31, 1938, in varying amounts. That is
correct, isn't it?
A. Yes sir.
Q. Then your corporation was able to catch up the overdraft around about the last of December 1938, or the first of
January, 1939?
A. Yes sir.
Q. Then, commencing with J anuayey 7th, 1939, your corpora,tion again had an overdraft at that bank of $4:02.96. ·

Universal Credit Co. v. Botetourt Motor Co.

201

S.S. Ga8,'l
A. That's right.
Q. And that practically continued from that time on to
July 31, 1939, did it not, l\iir. Gass?
r,age 288 t A. Yes sir.
Q. Will you file the stubs of these checks covering

period from September 14, 1938 to January 7, 1939, as one of
your exhibits?
·
A. Yes sir.
(These stubs in question are marked into the record as
Exhibit No. 31)
Q. The last check Number on the stubs which you have just
filed as an exhibit with your evidence is No.· 4537. I now hand
you herewith another bunch of check stubs starting with No.
4-538, and ending with No. 4852, commencing on January 9th,
1939 and ending with May 11, 1939, and ask you if these stubs
cover checks drawn by the Botetourt Motor Company, Incorporated, on the Bank of Fincastle for the period ·which I have
just designated?
A. That's right.
Q. Were you also familiar with the :µgures shown in pencil
.tmd pen which appear on the stubs of these checks?
A. Yes sir.
Q. The first check here, dated January 9th, 1939, No. 4538,
shows overdraft in that bank at that time of $444. 76. Is that
correct?
page 289~ A. Yes sir.
.
Q. Check stub No. 4539, dated January 10, 1939,
shows overdraft amounting to $947.21. That is correct, isn't it?
A. Yes·sir.
Q. Then deposit was apparently made about that time of
-$1138.86, which left a balance to the credit of your corporation-subtractfug the overdraft from the deposit-of $191.65.
That is correct, isn't?
A. Yes sir.
Q. Then your bank kept that credit up to January 11th: on
which date you had a balance of $124. 74, and drew check
No. 4548 for $125.41, leaving an overdraft of $1.67. Is that
correct?
A. That's right.
Q. The overdraft in the bank of Fincastle of the Botetourt
Motor Company, Incorporated, continued from January 11,
1939, up to April 4, 1939, at which time it was shown as
$1025.84. Is that correct?
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A. Yes sir.
Q. The overdraft had varied in size from January 11th, 1939

up to April 4, 1939. Is that correct?
A. That's right.
page 290 r Q. On April 4, 1939, the Botetourt Motor Company, Incorporated, made a deposit of $1100.00 in
the Bank of ~'incastle, leaving a balance to the credit of the
Botetourt Motor Com1Jany, Incorporated, after deducting the
overdraft, of $74.16. That is correct, isn't it?
A. Yes sir.
Q. Then again on April 5, 1939, as shown by stub of check
No. 4764, the Botetourt Motor Company, Incorporated, had
overdraft of $510.54. 'rl1at is correct, isn't it?
A. Yes sir.
Q. Then from April 5, 1939, until May 11, 1939, your corporation carried overdraft at that bank continuously, did it
not·t
A. Yes sir.
Q. 'l'hen on May 11, 1939, at which time the overdraft of
your corporation m this bank was $1553.81, your corporation
made a aeposit at that bank of $1782.91, leaving a credit to
your corporation, after deducting the overdraft, of $229.10..
ls that correct·?
A. Yes sir.
~. Will you file these stubs as an exhibit with your evidence?
page 291 r A. Yes sir.
( The book of stubs is marked into tlle record as Exhibit
No. D2)
Q. Then on May 12, 1939, your corporation had at the
bank or Jlincastle, as shown by check stub 4856, overdraft of
$35.51. Is that right?
A. That's right.
Q. Your overdraft at that bank continued from that date,
May 12, 1939, in varying amounts, to on or about approximately July 5, 1939.
A. That's right.
Q. On July 5, 1939, as shown by stub of check 4992, the
notetourt Motor Company, Incorporated, had to its credit in
the Bank of }.,incastle $172.58. Is that correct?
A. Yes sir.
Q. Check No. 4992 was drawn for $1204.65, leaving a balance
overdrawn of $1032.70 as of July 5, 1939. Is that correct?
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A. Yes sir.
Q. Then your corporation had overdraft in the Bank of Fin-

castle continuously from July 5, 1939, in varying amounts, up
to July 29, 1939, as shown by stub of check 5071, the overdraft
at that time amounting to $5748.01. Is that right?
A. That's correct.
page 292 r By the Court :
Q. Mr. Gass, looking at the stubs of your check
book in the Bank of Fincastle, Fincastle, Virginia, for the
period up to and including July 29, 1939, apparently, according to the stubs! of these checks, your overdraft at the close
of business .on July 29, 1939, was $5787.14. I call your attention to the fact that this purported overdraft is shown on stub
of check dated 7-29-39, payable to the order of Charles H.
Bolton "For-Repair Shop," the amount of this check being
$13.SG. Underneath this check, there is another stub of a purported check which, however, is not filled.out, and being No.
5074, on which appears certain figures. Is the check dated
7-29-39 payable to the order of Charles H. Bolton the last check
issued on the Bank of Fincastle, Fincastle, Virginia, for the
Botetourt l\Iotor Company, Incorporated, before it closed its
doors on July 31, 1939?
A. Yes sir.
Q. Was there any other deposit made to that account in the
Bank of Fincastle other than as shown on the stubs of these
checks, that you know of?
page 293
A. Not that I know of.
l\Ir. Minter: After that date, Your Honor?
The Court : Either before or after.
A. I don't know of any.
Mr. Johnson (continuing)
Q. I hand you herewith deposit book of the Botetourt :Motor
Company, Incorporated, in the Bank of Fincastle, Fincastle,
Virginia, and ask you if that deposit book is correct as to the
last depos:.t; and, if so if the last deposit was made by your
cor·poration in the Bank of Fincastle· on July 27th, 1939?
A. That is correct up to that date, but I think there was a
deposit made after that-probably on the 31st.
Q. That was after you had closed the business?
A. Yes.
Q. Was the deposit made on July 31, 1939, that you have
ju st referred to, made by you or Mrs. Johnson?
A. I don't recall. I believe it was made by me; I am not
sure.
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page 294 ~ Q. I have just shown you on your deposit book
of the Bank of Fincastle that the Botetourt Motor
Company, Incorporated, deposited on tTuly 27th, 1939, $180.67.
I hand you herewith statement of the Bank of Fincastle of the
account of the Botetourt Motor Company, Incorporated, which
you will note shows on July 27th the deposit of $180.67, and
on July 31, 1939, a deposit of $50.00, and on July 31, 1939,
apparently a deposit also of 14 c~nts. Please state whether or
not the deposit made on July 31st, 1939 was the only deposit
made subsequent to July 27th, 1939, by the Botetourt Motor
Company, Incorporated, in the Bank of Fincastle.
A. That was the last deposit there-$50.
Q. Then this 14 cents here is an overdraft of your corporation?
A. It looks like it.
Q. You didn't make any deposit of 14 cents for your corporation, did you?
A. Not that I know of.
Q. Opposite the 14 cents shown on July 31st, 1939, in read
type is the sign 0. D. Is that correct?
A. It looks like that.
page 295 ~ Q. Will you :file with your evidence here as one
of your exhibits, the deposit book which I have just
introduced, of the Botetourt Motor Company, Incorporated,
· in the Bank of Fincastle, and also the statement which I just
handed you?
A. Yes sir.
( The deposit book is marked in the records as Exhibit
No. 33)
(The bank statement is marked into the record as Exhibit
No. 34)
Q. Mr. Gass, what banks did the Botetourt Motor Company,
Incorporated, actually do business with for the twelve months
preceding July 31st, 1939?
A. The Bank of Finca.stle, Fincastle, Virginia, the First
National Bank of Troutville, Troutville, Virginia, and we had
an account over in the Eagle Rock Bank, Eagle Rock, Virginia.
Q. Those are the only three banks?
A. Yes sir.
•Q. I believe you testified that the major portion of your
business was done with the Bank of Fincastle.
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A. Yes.
page 296 ~ Q. What portion would you say was done with
the First N ~tional Bank of Troutville?
A. I don't know. I said about 90% was done with the Bank
of Fincastle.
Q. Then a very small portion of the business of the Botetourt Motor Company; Incorporated, was done with the First
National Bank of Troutville, and an even smaller portion was·
done with the Eagle Bock Bank. Is that correct?
A. That's right.
:
·
Q. Mr. Gass, I hand you herewith check book of the Eagle
Rock Bank starting with check No. 50, dated January 12,.1939,
and ending with the la~t check drawn on this bank, No. 92, as
shown by this book, da;ted July 13, 1939, and ask you whether
or not these stubs sho~ deposits and witl1drawals from that
period by the Botetourt Motor Company, Incorporated?
A. Yes sir.
Q. A stub of this check book shows that on January 12,
1939, the Botetourt Motor Company, Incorporated, according
to this record, had an, overdraft in that bank of $1112.50. Is
that right?
A. That's right.·
page 297 ~ Q. .And Overdraft by the Botetourt Motor Company, Incorporated, at the Eagle Rock Bank, Eagle
Rock, Virginia, contim;i.ed from January 12, 1939, in varying
amounts, up until on or·about January 31, 1939. Is that correct?
A. Yes sir.
Q. Then on May· 24, 1.939, as shown by stub of check No. 74
on this bank, the Botetpurt Motor Company, according to this
record had an overdraft of $155. 72. Is that correct?
A. That's· right.
i
Q. Then on May 26,: 1939, a deposit was made of $200.00,
which left to the credit of the Botetourt Motor Company,
Incorporated, in this bank as of that date, $44.28. Is that
correct?
'
.
A. Yes sir.
Q. Then, apparently on the same date a check was drawn
for $120.00, leaving, as of May 20th, overdraft on this bank of
$75. 72. Is that correct?
A. Yes sir.
Q. Then, on May 29th, 1939, at the beginning of business
that day, the Botetourt Motor Company, Incorporpage 398 ~ated, had overdraft of $75.72, and deposited $575.00,
leaving a credit in that bank for the Botetourt :Motor
1
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Company, Incorporated, of $499.28, which was subj~ct to the
withdrawal of a check that day of $350.00, leaving a net credit,
a.s of May 29, 1939, to the Botetourt Motor Company, Incorporated, in that bank of $149.28. Is that correct?
A. Yes sir.
Q. Then on June 6, 1939, as shown by stub of check No.
78, the Botetourt Motor Company had overdraft in the Eagle
Rock Bank of $49.83. Is that correct?
A. Yes sir.
Q. Then from June 6, 1939, up until July 1, 1939, you had
kept an overdraft in that bank. Is that correct?
A. Yes sir.
Q. ·On July 1, 1939, after a deposit of $79.52 on that date,
you had, at the close of business that day, a credit in that
bank of $14.46. Is that correct?
A. Yes sir.
Q. Then on July 5, 1939, the Botetourt Motor Company,
Incorporated, as shown by check stub 83,. had an overdraft in
that bank of $20.54. Is that correct?
A. Yes sir.
p~ge 299
Q. Then from June 5, 1939, the Botetourt Motor
Company, Incorporated, continued to have an overdrnft in the Eagle Rock Bank up to and including July 13,
1.939, at which time the overdraft was $425.07. Is that correct?
A. Yes sir.
Q. On July 31, 1939, was the balance to the credit of the
Botetourt Motor Company, Incorporated, in the Eagle Rock
Bank the sum of $7.68?
A. That's right.
Q. Mr. Gass, did you make these figures on these stubs that
I have just questioned you about with reference to the Eagle
Rock Bank? Is that in your handwriting?
A. No sir.
Q. But, you are acquainted with them, and knew those
figures were there?
A. Yes sir.
Q. Will you file as one of your exhibits with your evidence
the deposit book of the Botetourt Motor Company, Incorporated, in the Eagle Rock Bank, and check book together with
etubs ,which I have questioned you with reference to?
A. Yes sir.

r

(The deposit book of the Eagle Rock bank is marked into
the ·record as Exhibit No. 35)
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page 300 r (The check book of the Eagle Rock Bank is marked
into the record as Exhibit No. 36)
Q. Mr. Gass, you have filed here as part of your evidence

in this case, check book of the Botetourt Motor Company, In-

corporated, on the First National Bank, Troutville, Virginia,
commencing with check No. 1001, dated June 5, 1939, up to
and including check issued September 21, 1939, No. 1037. I
now hand you stub of check book carrying checks numbered
from 506 to 1000, and ask you if this is the check book of the
Botetourt Motor Company, Incorporated, on the bank of
Troutville from February 19th, 1938 to and including June 3,
1939?
A. That's right.
Q. Are the figures as kept upon these stubs, beginning with
January 4, 1939, and ending with June 3, 1939, in your handwriting?
A. No sir.
Q. Were these figures kept with your knowledge and consent?
A. Yes sir.
Q. Check stub No. 762 shows that on January 4, 1939, the
Botetourt Motor Company, Incorporated, had an overdraft in
the First National Bank of Troutville, Troutville,
page 301~Virginia, in the swn of $277.84. Is that correct?
A. That is correct.
Q. The overdraft on this bank by the Botetourt Motor Company, Incorporated, continued from January 4, 1939, in varying amounts, up to February 23, 1939. Is that correct?
A. That's right.
Q. Then on February 24, 1939, the Botetourt Motor Company, Incorporated, again had an overdraft in the First National Bank of Troutville, as shown by record on stub of
check No. 822. Is that correct?
A. Yes sir.
Q. And the overdraft continued in that bank from February
24.th to March 1st, 1939. Is that correct?
.A.. That's right.
Q. Then on March 3, 1939, as shown by stub of check 835,
i"he Botetourt Motor Company, Incorporated, again had an
overdraft in the First National Bank of Troutville, Troutville,
Virginia. Is that correct?
A. Yes sir.
Q. Which over.draft apparently was made good on March 3,
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1939. Is that correct?
· A. Yes sir.
page 302 ~ Q. 'l'hen on March 4, 1939, as shown by stub of
check No. 841, the Botetourt Motor Company, Incorporated, again had an overdraft. in the First National Bank
of Troutville, Troutville, Virginia, of $13.72. Is that correct?
A. That's right.
Q. The Botetourt Motor Company's overdraft in this bank
continued from that time, March 4, 1939, to March 8th, 1939.
Is that correct?
A. Yes sir.
Q. Then on March 9th, 1939, as shown by stub of check
847, the Botetourt Motor Company, Incorporated, had overdraft in this bank of $973. 73. Is that correct?
A. That's right.
Q. Overdraft upon this bank by the Botetourt Motor Company, Incorporated, was continuous from March 9th, 1939, in
varying amounts, up to March 28th, 1939, did it not, Mr. Gass?
A. That's right.
Q. And before the close of· business on March 28th, 1939',
the Botetourt Motor Company, Incorporated, again had ove:r;draft in the First National Bank of Troutville, as shown by
stub of check No. 884, in the sum of $126.94. Is that correct?
A. That's right.
page 303 ~ Q. And overd'raft continued from that date to
April 1st, 1939, and prior to the close of business
of April 1st, 1939, the Botetourt Motor Company, Incorporated, again had overdraft in the same bank of $62.57. Is- that
correct?
A. That's right.
Q. Which overdraft was taken care of along about April 3,
1939?
A. That;s right.
.
Q. Then on April 4, 1939, as shown by stub of check No.
896, the Botetourt Motor Company, Incorporated, again had
an overdraft in the First National Bank of Troutville. Is that
correct?
A. Yes sir.
Q~ "Which continued from April 4th up to June 4, 1939.
Is that correct?
A. That's right.
Q. Then on June 2, 1939, as shown by stub of check 994, the
Botetourt Motor Company, Incorporated again had an overdraft in the First National Bank of Troutville of $10.48. Is
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that correct?
A. Yes sir.
Q. Which overdraft was taken care of by deposit made on
~Tune 3, 1939, or thereabouts. Is that correct, Mr. Gass?
A. Yes sir.
page 304 ~ Q. Will you file these stubs with your evidence
as one of your exhibits?
A. Yes sir.
( The stulls fa question are marked into the record as Exlubit No. 37)
Q. Mr. Gass, I hand you herewith stub of check No. 4418
of the Botetourt Motor Com pony, Incorporated, dated Novcmber 19th 1938, payable to the order of the Universal Credit
Company, in the sum of $543.50.
The Court: Is that the Bank of Fincastle you are talking
about?
Mr. Johnson: Yes sir, on the Bank of Fincastle.
Q. (continuing) Will you please state whether or not that
check was given to the Universal Credit Company on or about
'
.
N ovem)>er 19th 1038?
A. That is when it is dated, and I presume that is when
it was given to them.
Q. :M:r. Fowlkes has said in his testimony that the Botetourt
Motor Company, Incorporated, along about in November,
-0r in the latter part of 1938, gave to the Universal Credit
Company a check which was dishonored when it was presented for ·payment the first time, but that you, soon
page 305 ~afterwards, made that check good. According to
your best know ledge and belief, is this the check he
had reference to, represented by check No. 4418 for the sum
cf $543.50?
A. I don't believe that check was ever deposited.
Q. ,vhat check was it that the Botetourt Motor Company,
Incorporated, gave the Universal Credit Company in the fall
-0f 1938 which was dishonored when presented for payment?
A. I don't believe that was it.
Q. Then, Mr. Fowlkes was mistaken about what he testified to on that?
A. You have got the check stubs there. I believe you can
tell from that. I could be wrong about it, too.
Q. Mr. Gass, I hand you herewith page 51 of the check register, dated November 1938, of the Botetourt Motor Company,
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Incorporated, and ask you to state whather or not this is
not a page out of the check register of the Botetourt Motor
Company, Incorporated.
A. It is.
Q. Please state if this page does not show that a check
No. 4418 for the swn of $543.50 was given to the Universal
C1·edit Company?
A. Yes.
page 306 ~ Q. And charged back as not paid?
A. I would like to say that that check, I am under
the impression that check was neve1· deposited.
Q. Here is page 49 of your check register, Mr. Gass, which
shows that the check was given, and for car, motor No. 4663149,
which 'is charged in your account. That's right, isn't it?·
A. Yes sir.
Q. The check would not have been charged to your account
if it had not been given to the Universal Credit Company.
A. I am under the iiupression that l\Ir. l,owlkes brought it
back, and I talked to him about it, and he said he would rather
have it certified, 01· have a certified check for it,and I took him
a certified check over there. I may be wrong about that.
Q. Mr. Gass, page 49 of your check register for the month of
November 1938, or part of that month, shows that thls
check was written and passed on to the Universal Credit Company, doesn't it?
A. Yes sir.
Q. This sheet would not l1ave shown that as being the
fact unless it was a fact, would it?
page 307 ~ A. ·when we gave him the check, we would naturally have put it on this sheet, wouldn't we?
Q. You don't answer my question, Mr. Gass.
(Upon request of counsel, the reporter read the last question
to the witness)
A. That's right.
Q. Then, on check register page 51, you show that for some

reason this check was charged back as not being paid.
A. I think that wa& when Mr. Fowlkes brought the check
Lack to me and I gave him a certified check for it.
Q. Why did Mr. Fowlkes insist that you give llim a certified
check fo1• $543.50 rather than accept that check upon the
Bank of Fincastle?
A. I don't know why; I didn't ask him.
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Q. How soon was it after you delivered the check or signed
the check to the Universal Credit Company for $543.50, No.
44-18, that Mr. Fowlkes insisted that you give him a certified
check for that amount?
A. I don't recall.
Q. Then, if he insisted that you give him a certified
page 308 ~check, why was it you didn't take that check to the
Bank of Fincastle, on which it was drawn, and have
it certified?
A. Because I didn't have enought money to do it. I had
the money in the Eagle Rock Bank.
Q. Then, on November 23, you went to the Eagle Rock Bank
and had the Eagle Rock Bank issue a certified check payable
to the Universal Credit Company for $543.50 to replace check
No. 4418 for the same amount, which had previously been
drawn by the Botetourt Motor Company, Incorporated, on
the Bank of Fincastle. Is that correct?
A. 1..'hat is right. If I wrote that check on the 19th, which
the date shows, that check should not have gotten to Norfolk and
back to the bank by the 23rd. That is the reason I don't
think that check was ever deposited.
Q. \Vell, you don't mean, Mr. Gass, that you sent the
check on the Bank of Fincastle, payable to the order of the
Universal Credit Company, dated November 19th, 1938, No.
4418, to Norfolk, do you?
A. To Norfolk or Richmond one; Richmond, I believe.
I said Norfolk; but I believe it was Richmond.
Q. You didn't go to Uichmond to se Mr. Fowlkes about
ibis check?
A. No sir, I saw him in Roanoke.
page 309 ~ Q. When were you in Roanoke?
A. I suppose the date of this check.
Q. He had the check on the Bank of Fincastle, which you had
given him for $543.50, at the time, didn't he?
A. I don't remember whether he did or not.
Q. You would not give him a certified check on one bank
when he already had your check for the same amount-$543.50
-on another bank, unless he delivered up the check on the Bank
of Fincastle, for the same amount, would you?
A. vVell, I had that much confidence in him.
Q. You had more in him than apparently he had in you.
You don't claim you did let him retain possession of the $543.50
cLeck drawn on the Fincastle Bank payable to the Universal
Credit Company as of November 19th 1938, when you gave him
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a certified check for the same amount on the Eagle Rock
Bank, do you?
A. He may have given me that check back when I gave him
the other one. I don't remember about that.
page 310 ~ Q. If check for the amount on the Bank of Fincastle had not been returned to the Botetourt Motor
Company, Incorporated, how could you have charged it back
on your· check register sheet No. 51?
A. I don't know. I imagine when I brought the check back
to Mrs. Johnson, she took it off of this record.
Q. Then you did take it back to Mrs. Johnson?
A. I don't know. I don't remember whether Mr. Fowlkes
gave me the check or not. I imagine that is why it is charged
back on here.
Q. That is the first time during the year 1938 that you had
given the Universal Credit Company a certified check, wasn't
it-on November 23, 1938?
A .. As well as I remember, it is, yes.
Q. You had been dealing with the Universal Credit Com-.
pany prior to that, hadn't you?
A. I don't think I had but three or four cars, and this
is probably one of them.
Q. They had accepted checks of the Botetourt Motor Company, Incorporated, prior to that time?
A. Yes sir.
page 311 ~ Q. Then, for what reason did Mr. Fowlkes ask you
. for a certified check at that time?
A. He didn't give me any reason that I remember of. He
asked me could I do it, and I said "Yes, I could".
Q. Didn't you give the Universal Credit Company a check
on the Bank of Fincastle, dated November 19th, 1938, No.
4418, for the sum of $543.50, for a Ford Delux Tudor automobile, :Motor No. 4663149?
A. Yes sir.
Q. Had not that car already been sold before you gave
this check dated November 19th, 1938?
A. I am pretty sure it had, but I would not say for sure.
I think it had. We didn't usually pay for them until. we sold
them.
Q. Will you file this memorandum of the Eagle Rock Bank
showing that a certified check was issued on November 23rd
against the account of the Botetourt Motor Company, )ncorporated, to the Universal Credit Company for $543.50, and
also pages 49 and 51 of the check register of the Botetourt
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Motor Company, Incorporated, with your deposition .as your
exhibits?
A. Yes sir.
page 312 ~ ( The certification of the Eagle Rock Bank is :filed
into the record as Exhibit No. 38)
( The check register sheets No. 48 and No. 51 are filed into
the record as Exhibits Nos. 39 and 40, respectively.)
Q. Then, in addition to the record which I have just introduced here, did the Botetourt Motor Company, Incol"_i)Or·
ated, keep a ledger account of its dealing with the Universal
Credit Company?
A. It ·did.
Q. ·would your ledger account show when this check was
given, and when it was returned or dishonored?
A. I am sure the check was not returned, if you will let
me get that straightened out.
Q. Can you straighten that out from the ledger sheets?
A. I don't know whether I can or not. I am sure, Mr.
Johnson, that the check was not returned.
Q. Now, I will ask you, Mr. Gass, if ledger sheet No. 1
shows the account of the Botetourt Motor Company, Incorporated, with the U11iversal Credit Company for the month of
November 1938, with reference to checks given and checks
charged back, particularly with reference to check No. 4418
for $543.50.
page 313 ~ A. That's right.
Q. This ledger sheet shows that check was given
to the Universal Credit Company on November 18, 1938, for
$543.50, on the Bank of Fincastle, doesn't it?
A. That's right.
.
Q. It also shows that on November 23rd you gave hlm a
certified check on the bank of Eagle Rock to replace the check
given ·on November 19th on the Bank of Fincastle for $543.50.
Is that correct?
A. Yes sir.
Q. Then on November 29th it shows an entry here that you
credited the Universal Credit Company with the return of
check No. 4418 for $543.50. Is that correct?
A. Yes sir.
Q. This check he gave back to you?
A. Yes sir.
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Q. You would not say that the Botetourt Motor Company,
Inc01'Porated, had had the ch~ck No. 4418 from November
23rd to November 29th, at which time it was credited back
to the Universal Credit Company, would you, Mr. Gass?
A. I am not JJOsitive about that. I don't know.
page 314} Q. Now, Mr. Gass, how long before July 31st,
· 1939, had you been president of the Botetourt Motor
Company, Incorporated?
A. Since January 1936.
Q. I hand you herewith voluntary petition in bankruptcy
of the Botetourt Motor Campany, Incorporated, and ask you
to look at it and state whe.ther or not this is a true and
correct copy of the voluntary petition in bankruptcy filed by
the Botetourt Motor Company, Incorporated, on or about
August 18, 1939?
A. As far as I know, it is.
Q. That was executed under your signature as President
of the Botetourt Motor Company, Incorporated, wasn't it?
A. Yes sir.
Q. You would not have executed it had you not been satisfied it was a true and correct copy?
A. To the best of my belief, it is true.
Q. I believe you had heretofore testified that if you take
into- consideration the contingent liability of the Botetourt
Motor Company, Incorporated, that it had been insolvent
for more than twelve months prior to July 31, 1939. Is that
correct?
A. Yes sir.
1>age 315} Q. I notice among the schedule in your ban~uptcy
petition, sheet A-3-"Creditors whose claims are
unsecured", you list an account due Mrs. Berta Bolton, Fincastle, Virginia, for rent, $52.00. What does that item of
rent cover?
A. Rent for July and up until the time of the bankruptcy,
I suppose.
Q. Did this item of $52.50 cover rent upon the premises belonging to Mrs. Berta Bolton which the Botetourt Motor Company, Incorporated, rented from Mrs. Bolton?
A. Yes sir.
Q. On premises located in Fincastle, Virginia at which the
Botetourt Motor Company, Incorporated, operated its sales
of used cars and new cars, and automobile accessories, and
repair work?
A. Yes sir.
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Q. Did the Botetourt Motor Company, Incorporated, in its
business, rent other property here in Fincastle, Virginia, from
any other party other than Mrs. Bolton?
A.. Yes sir.
Q. Who was that rented from?
A.. Mrs. Carper.
·
page 316 }- Q. How much rent did the Botetourt Motor Company, Incorporated, owe },frs. Carper for the premises which it rented from her at the time this petition in bankruptcy was filed?
A.. They owed her for July.
Q. What was the amount of that?·
A.. $5.00 per month.
Q. The rent to Mrs. Bolton, as shown here, of $52.50, and
the item due Mrs. Carper of $5.00; neither of these amounts
have been paid, have they?
A.. As far as I know, they ha,·e not. ·wait a minue: I believe
we owed Mrs. Carper some rent from July on up to the time
of bankruptcy.
Q. In other words, you think you probably owed Mrs. Cart..;>er ,
for two months at the time the bankrupcy petition was filed?
A. I don't remember what it was, but I do remember we
owed her for July.
Q. You have testified in your de1Josition here this morning
that the Standard Finance Corporation holds checks of the
Botetourt Motor Company, Incorporated, which have not
been paid, and some which have bee~ presented for payment and
dishonored, in the aggregate sum of $3450.05. Is that correct?
page 317 }- A. That is correct.
Q. You also testified that the Botetourt Motor
Company, Incorporated, also owes to the Standard Finance
Corporation, upon certain trust receipts, the aggregate swn
of $4200.00. Is that correct?
A. Yes sir.
Q. I will ask you to look at the schedule :filed in bankruptcy
and state whether or not either of those amounts are set forth
in there as liabilities of the Botetourt Motor Company, Inc.
A. I l1ave not been able to find them. I think you asked
me that at the bankruptcy hearing.
Q. I asked you that before the Bankruptcy Court, but I
have to prove it in this court, Mr. Gass. So, there is to be
added to the liabilities of the Botetourt Motor Company, Incorporated, shown in the bankruptcy schedule, $3450.05 owing
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bJ it to the Standard Finance Corporation on cl1ecks now held
by the Standard Finance Corporation and $4200.00 owing by the

Botetourt Motor Company, Incorporated, to the Standard
Finance Corp01~ation on trust receipts?
A. That's right.
Q. And also whatever the indebtedness of the Botepage 318 ~tourt l\Iotor Com1)any, Incorporated, is to Mrs. Carper, in addition to that?
A. That's right.
Q. Mr. Gass, on the schedule shown in your bankruptcy
petition, there is a continuation of sheet B-2-Personal Property-on a plain sheet of paper, showing inventory of certain
second hand automobiles which were listed in ·the schedule of
the Botetourt Motor Company, Incorporated, as assets of the
Botetourt Motor Company, Incorporated. I have numbered
these items-these cars-from 1 to 17. Now·, Item No. 6 is
one 1928 Plymouth Sedan (note), $100.00.
A. That's right.
Q. I wish you would please state whether or not the First
National Bank of Troutville don't hold a lien against this
automobile.
A That's right.
Q. In what amount?
A. I don't lmow that amount. I put that appraisal figure
down there as $100.00. I don't know what it was.
Q. Do I understand you to say that that is what you appraised the value of that car?
A. Yes sir.
Q. Not taking into consideration what the lien of the First
National Bank of Troutville was against it'!
page 319 ~ A. I think that lien was listed in here.
Q. Can you refer to the sheet and show where
the lien of the ~,irst National Bank of Troutville on that ca1·
is listed?
A. According to this, that is the same car that the First
National Bank of Troutville had lien against for $95.00.
Q. And you figured the car was worth $100.00?
A. Yes sir.
Q. And so the only equity the Botetourt Motor Company,
Incor-porated, had in it was $5.00?
A. That1s right.
Q. Going back to sheet B-2 of the scliedule in bankruptcy
of the Botetourt Motor Company, Incori)orated, I will ask
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you with reference to Item No. 8-one 1930 model A Coupeif it is not a fact that the Standard Finance Corporation had
a lien on that car·?
A. I believe they did. I am not sure about it. If that
is the car I am thin.king about, they did.
Q. Do you l.tave any way of ascertaining what the lien
of the Standal'd Finance Corporation was on that car?
A. No sir. I believe it was $105.00; I am not sure; something around there.
page. 320
Q. '1.'hen, if the Standard Finance Corporation
had a lien on it for $105.00, the equity of the Botetourt Motor Company, Incorporated, would be $20.00. Is
that right?
A. 'l'hat's right. I am not positive about that amount
though.
Q. You don't Jrnow who that car was sold to, do you?
A. No, I don't lrnow.
Q. Item No. !.>-one 1934 Delux lfordor Sedan, listed at
value of $275.00. Didn't the Universal Credit Company hold
lien against that car of $280.00?
A. I don't Jrnow how much their lien was. They had a lien
against it.
Q. If the Universal Credit Company held a lien against it
for $280.00, the Botetourt Motor Company, Incorporated,
wouldn't have any equity in that car at all. Is that correct?
A. That's right.
Q. Then, the 10th item-one 1937 Ford Tudor (Liberty
Trust Company), $475.00. ,vho was that car sold to?
A. It has never been sold.
Q. Do Liberty '.rrust Company hold a lien against that car?
A. Yes sir.
page 321r Q. ~.,or how much?
A. I think it was $225.00.
Q. So that lien would be charged against the value of
$4-75.00, wouldn't it?
A. Yes sir.
Q. You don't show any debts due to the Liberty Trust Company in this schedule, do you?
A. I don't know. I will have to look.
Q. Will you look and see.
A. ( after examining schedule) . I don't see it here, no
sir.
Q. The, Item 13, one 1935 Dehu: Sedan listed at the value

r
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of $300.00. Did the Universal Credit Company hold a lien
against that car?
A. Yes sir.
Q. Do you know the amount of that lien?
A. No sir.
Q. Have you any way of ascertaining the amount of that
lien from the records of the Botetourt Motor Company, Inc.?
A. I don't know whether I do or not.
Q. Have you any idea approximately what that lien was?
A. No sir, I do not.
Q. Item No. 16 is one 1934 Plymouth Coupe shown
page 322 ~on the schedule as valued at $150.00. Did the Standard }.,inance Corporation have a lien on that car?
A. No sir. They had it on a 1935 model.
Q. As a matter of fact, was not this the same car that the
Standard Finance Corporation had a lien on, and instead of
being listed as a 1934 Plymouth Coupe it should have been
listed as a 1935?
A. No sir, tb,is car is still here.
Q. Where is it.
A.. Over there in the warehouse.
Q. I will ask you if you can ten me who was the purchaser
of the car designated as Item No. 9, one 1934 Delux Fordor
Sedan?
A. JoeLane.
Q. The Universal Credit Company account shows that they
ho;ve a lien aaginst that car for $288.60. So that the lien
was of greater value than the value you put on that car. Isn't
tbat correct?
A. Yes sir.
Q. Then, the 13th item, 11935 Del~~ Ford Sedan, which you
have listed at a value of $300.00, is that the car that was sold
to C. B. Morris?
A. Yes sir.
page 323 ~ Q. The Universal Credit Company accotmt sheet
shows that they have a lien against that car of
$321.00, so that their lien is $21.00 in excess of what you value
the car at. Isn't that true?
A. Yes sir.
Q. Then from the value of the Plymouth Sedan, against
wb.ich the First National Bank of Troutville holds a lien of
$95.00, that sum of $100.00 would be reduced by $95.00, wouldn't
it?
A. Yes sir.
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Q. Then, the 9th item-11934 Delux Fordor Sedan-carries
value of $275.00, and your assets should be also reduced by
that amount. Is that correct?
A. Now, about this Morris car : You claimed in the Bankruptcy Court that Morris was to pay the Botetourt Motor
Company, Incorporated, in addition to the contract with the
Universal Credit Company, a cash payment of $50.00. Is
that correct?
A. Yes sir.
Q. You testified that Morris was to pay you $50.00 over and
above that lien of the Universal Credit Company.
A. That's right.
page 324~ (~. So that if the Universal Credit Company had
a lien against this car of $286.00, which you valued
at $275.00, that would reduce your assets by $275.00, wouldn't
il?
.
A. I guess so.
Q. We don't want any guesses, Mr. Gass. You know that
is a fact, don't you?
A. Yes, it is.
Q. Then, item No. 13, one 1935 Delux Seda~ listed at $300.00
against which, according to the Universal Credit Company,
they hold a lien of $321.00, that difference should also be deducted from your assets, should it not?
A. Doesn't the Universal Credit Company l1ave that charged
to us?
Q. That is charged as a contingent liability, isn't it?
A. That is what I thought. Why should you take it out
of the assets?
Q. If you do away with the contingent liabilities, that should
be taken out of the assets. Isn't that correct'?
A. Oh, yes.
Q. And that is $300.00.
A. Yes sir.
page 325 ~ Q. If the motor numbers of the cars that the Standard Finance Corporation had a lien on were presented to you, could you identify that car?
A. I don't know whether I could or not.
Q. I· hand you herewith petition under which the Standard
Finance Corporation reclaimed certain cars from the Bankruptcy Court which have been held by the Botetourt Motor
Company, Incorporated, and I will ask you to look at these
five cars and see if you can identify either of the Ford cars as
shown on your inventory as the motor numbers of the cars
as shown on the petition for reclaimation.
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A. Yes sir, I can identify that.
Q. Will you please state whether or not the copy of the
agreement filed with the petition in question dated June 17,
1939, between the Botetourt Motor Company, Incorporated
and Wayne Teaford, is a contract reserving a lien or conditional
sales contract on the car, motor No. 3923287, shown in your
inventory as one 1930 model A Ford Coupe?
A. Yes sir.
page 326 }- Q. ·what is the amount of that lien as reserved.
by that conditional sales contract?
A. $110.00.
Q. Your inventory shows that you ~arried that car at
$125.00. That amount should be reduced by the amount of
the lien, to $110.00, should it not?
A. That's right.
Q. Then, Mr. Gass, if the First National Bank of Troutville held lien of $95.00 against the 1028 Plymouth Sedan
valued at $100.00, that $95.00 should be deducted from your
inventory assets, shouldn't it?
A. Yes sir.
·
Q. Then, if the Standard Finance Corporation held a lien
of $110.00 against the 1930 Model A Coupe shown here as
valued at $125.00, the assets of your inventory should likewise be reduced to $110.00. Isn't that correct?
A. Yes sir.
Q. Then, if the Liberty Trust Company held a lien of $225.00
on a 1937 Ford 2 Door car, which you carry at a value of
$475.00, your inventory assets should be reduced to that
$225.00. Is that corect?
A. Yes sir.
page 327 }- Q. Then, if the Universal Credit Company had
a lien of $286.00 and some odd cents agatnst the
1930 Delmc Fordor Sedan which you carry at $275.00, that
total of $275.00 should be deduct~d from the inventory assets.
Is that correct?
A. Yes sir.
Q. If the Universal Credit Company also had a lien on
the 1935 Delux Ford Sedan of $321.00 which you list at $300.00,
that $300.00 should also be reduced or subtracted from ·the inventory assets, should. it not?
A. Yes sir. ,
Q. Now, taking all of these items, it would show that your
inventory value of second hand cars should be reduced by
$1110.00. Is that correct?
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A. That's right.
Q. Now, I want to give you a piece of paper and ask you
to check my figures on it. As I understand from you, the
accounts receivable are listed here at full value as shown on
the books of the Botetourt Motor C01111Jany, Incorporated.
Is that correct?
A. That's right.
page 328 ~ Q. And the notes receivable are listed the same
way?
A.. That's right.
Q. No depreciation has been set up in the bankruptcy as
to either accounts receivable or notes receivable?
A. No sir.
.
Q. On the summary sheet, which is the last sheet in your·
bankruptcy schedule, you show total assets of $17,042.72. Is
t]1at correct? ·
A. Yes sir.
Q. Now, you have just stated that your inventory of cars
value should be reduced by $1110.00. Deduct that, and tell
me what your net asset value is after that.
A.
Q.
A.
Q.

$15,933.72.

That. is correct, isn't it?
Yes sir.
Now, you have total liabilities, as shown on this sheet
here of $36,906.73. That is correct, isn't it?
A. Yes sir.
Q. I will ask you to add to that amount the amount which
you have stated is not set out in the schedule-bad checks
held by the Standard Finance Corporation, which
page 329 ~are debts of the ·Botetourt Motor Company, Incorporated, of $3450.05; and I will also ask you to
udd to your liabilities the amount due by the Botetourt Motor
Company, Incorporated, to the Standard Finance Corporation
on trust receipts in the sum of $2200.00, which you said is
uot listed among the liabilities on· the bankruptcy schedule, and
give me that total..
A. $44,556.78.
Q. Now, I am going to ask you to eliminiate all your

contincrent liabilities which you show here on Schedule A-4
on· thi: :final summary sheet of $27,628.95, and give me the
total.
A. $16,927.83.
Q. Now, we have eliminated all your contingent liabilities,

haven't we?

222

Supreme Court of Appeals of Virginia

S.S. Gass
A. Yes sir.
Q. And the total lj.abilities, exclusive of your contingent

liabilities, of the Botetourt l\fotor Company, Incorporated,
shows to be $16,927.83. Is that correct?
A. Yes sir.
Q. Now what total assets will be shown after deducting
what will probably be deducted from the inventory for cars
you didn't own?
A. $15,933.72.
Q. A deficiency of what amont?
page 330 r A. $094.11.
Q. Then, if. we give you full face value on all
of your accom1ts receivable and notes receivable, and take off
the contingent liability, according to the figures you have
jnst made there, the Botetourt Motor Company, ;Incorporated,
was still insolvent on: July 31, 1939, wasn't it? Your assets
were less than your liabilities?
A. Yes sir.
·
Q. How long had that condition been prior to July 31, 1939?
A. I don't lmow.
Q. Well, would you say it had been, for one, two, three, or
four months?
A. I cannot tell you.
Q. I wish you would refer to accounts receivable as shown
on the schedule, on the second plain steet typewritten, and the
fourth item on that sheet is an account designated as follows :
"S. S. Gass (advances) $2215.29."
Q. Do you owe the Botetourt Motor Company, Incorporated,
that amount?
A. Yes sir.
Q. What does that item of $2215.29 represent?
page 331 rDoes that item represent money that you had drawn
from time to time from the Botetourt Motor Company, Incorporated, in excess of your salary?
A. Yes sir.
Q. Over what period of years had that amount accumulated
,
from nothing up to $2215.29?
A. Through 1938 until July 31, 1939.
Q. You drew your salary every month, didn't you?
A. Yes sir.
Q. Why was it these advances were not deducted from your
salary check?
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A. My salary was only $25. 00 a week; and it was to be
taken out at the end of the year-out of the profits.
Q. And you didn't have any profits at the end of the year
1938 to apply to this advance, did you?
A. No sir.
Q. In other words, the Botetourt Motor Company, Incorporated, didn't make any money during the year 1938?
A. That's right.
Q. I will ask you to refer to the typewritten sheet of notes
receivable due and owing to the Botetourt Motor Company,
Incorporated, and on the 5th line from the bottom
page 332 }there is shown a note of S. S. Gass for $535.00.
A. That's right.
Q. Do you owe the Botetourt Motor Company, Incorporated,
that note?
A. Yes sir.
Q. Then, the last item under notes receivable is listed
another note of S. S. Gass tor ~86.89. Do you owe the Botetourt .Motor Company, Incorporated, that note?
A. Yes sir.
Q. You still owe both of those notes?
A. Yes sir.
Q. When was the last financial statement of your affairs
given by you to the Standard i"'inance Corporation?
A. I don't recall.
Q. I hand you one here dated February 28, 1939, and ask you
if this is the last financial statement given by you to the
Standard }~inance Corporation on yourself, if you recall?
A. That is the only one I recall. That is the last one.
Q. In this statement you list stock and bonds as an asset
of $1850.00. Does that item cover the stock which you held
in the Botetourt Motor Company, Incorporated,page 333 }certificates of stock in that corporation?
A. I suppose it does.
Q. I wish you would read this here, and see if you can than
answer this question. Read what is on the back of that.
( Counsel hands paper to witness)
A. (reads) "Stock in the Botetourt Motor Compani', Incorporated, $1850.00.
Q. You list cash on hand $35.00 at that time.
A. Yes.
Q. The~, the only other asset you list, other than the two
I have asked you with reference to, is real estate $8,000.00 and
household furniture of $2,000.00. Is that correct?
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A. Yes sir.
Q. Is this ~ combined financial staement of yourself and
wife, or just yourself?
A. My wife and I.
Q. As I understand it, the real estate is owed jointly by
you and your wife.
A. That's right.
Q. And the household furniture is owned jointly by you
and your wife?
A. Yes. .
page 334 ~ Q. Notes payable for merchandise, of $45.00.
Who was that note payable to?
A. I think it was a note I had in the bank; I am not positive.
Q. Then, you had a note payable in the bank of $100.00.
What bank was that note payable in?
A. That is an open account there; this is not a note; that
$45.
Q. You mean that the $45.00 was open account rather than
a note, and that the $100.00 was a note due to the bank?
A. That's right.
Q. Then, you have listed notes payable to individuals· of
$235.00. Who were those notes payable to?
A. I think that includes these notes here; I made a note to
Mr. Kinsey.
Q. You mean that this item of $235.00 was made up of t'Yo
notes which you owed the Botetourt Motor Company,. Incorporated, and one which you owed Mr. Roy Kinsey?
A. That's right.
Q. Then, you listed another liability-mortgage on real
estate, $4200.00.
A. That's right.
page 335 ~ Q. What is the amount that is now owing the
Liberty Trust Company upon the home property,
·which is owned by you and your wife?
A. I am not sure whether it is $4,000.00 or $4100.00. I
don't know.
Q. In addition to the notes which you have listed here,
didn't you owe the Bank of Fincastle a note of $800.00?
A. A note of $800.00? No sir.
Q. Why didn't you show in your financial statement that
you owed the Botetourt Motor Company, Incorporated, for
advances, $2215.29
A. Why didn't I show it?
Q. Yes sir.
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A. I didn't owe that much at that time.
Q. You didn't show in the statement that you owed them
anything, did you?
A. No.
Q. And you stated that these advances had accumulated
through the year 1938 and in 1939 up to July 31st.
A. If I had the book, I could show you exactly how much
it was in 1938. I don't recall.
Q. Well, you didn't get advances from the Botetourt Motor
Company, Incor'_i>orated, subsequent to February 28th, 1939, in
the sum of $2215.29, did you?
page 336 ~ Mr. Minter : I am objecting to. this form of testimony. I don't see how it can help Your Honor in
deciding who is entitled to these cars or as to insolvency.
The Court : What Mr. Johnson is driving at, I think, is
he is going over these notes and accounts receivable which Mr.
Gass listed at one hundred cents on the dollar, and it now
turns out there is quite a bunch of them. Mr. Johnson is
trying to show that the debts Mr. Gass owes are not amounting to one hundred cents on the dollar. That is admissible.
A. Not all of that, no sir. I think that part of that was in
1938; I don't recall how much.
Mr. Johnson (continuing)
Q. Could you tell us, Mr. Gass, from the records of the Botetourt Motor Company, Incorporated, what these advances
amounted to up until February 28th, 1939?
A. Could I tell you from the records?
Q. Yes.
A. I think ·so.
Q. Did you carry ledger sheets showing these advances?
page 337~ A. Yes sir.
Q. Ledger sheet No. 3 of the account of S. S. Gass,
Fincastle, Virginia with the Botetourt Motor Company, Incorporated, shows that on April 2, ioa9, that you owed the Botetourt Motor Company, Incorporated, by reason of advances,
$998.55. Is that correct?
A. That's right.
Q. Then, the difference between that sum of $998.55 and
$2215.29, was for advances between April 2, 1939 and July
22, 1939. Is that correct?
A. Yes sir.
Q. The last advance, as I understand from these sheets, was
\On July 22, 1939, in the sum of $57.54. Is that correct?
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A. Yes sir.
Q. Mr. Gass, the liabilities of yourself, as shown on the
financial statement of February 28th, 1939, of due for merchandise $45.00, note payable to bank $100, and notes payable
to individuals of $235.00: Were those debts of yourself, or
of yourself and wife?
A. Myself and wife.
Q. You mean that. your wife is also on these notes?
A. I think so.
page· 338~ Q. Now the debts which are set forth as owing by
you to the Botetourt Motor Company, Incorporated,
one for advances in the sum of $2215.29, one for a note for
$535.00, and another for note of $8H.89 : Those were personal
obligations of yourself upon which Mrs. Gass. is not liablie.
Is that correct?
A. That's right.
Q. Mr. Gass, who furnished the material for the building
of the home owned by yourself and wife; and who built the
home?
A. The ·wood Construction Company built it.
Q. Did your wife and yourself owe the vVood Construction
Company a note or anything for material furnished in the
building of that home?
A. Yes sir.
Q. What is the amount of that!
A. I don't know.
Q. You have some idea, don't you?
A. I think it is about $1600.00. I don't know for sure.
Q. On July 29th 1939, were you in position to pay either
of the three debts which I have mentioned which were owing
by you to the Botetourt Motor Company,. Incorporated, including the advances of $2215.29, the note of $535.00, and
the note of $86.89?
page 339 ~ A. No sir.
Q. Are you still not ahle to pay anything on those
·
debts?
A.. Still unable to, yes sir.
.
Q. Then you don't consider the debt for the advances of
$.2215.20 owing by you to the Botetourt Motor Com1lany, Incorporated the note owing by you to the Botetourt Motor
Company, 'Incorporated., of $535.00, and the note owing by
you to the Botetourt Motor Company, of $86.89, of any value
do you?
A. No sir.

Universal Credit Co. v. Botetourt Motor Co.

227.

S . .S. Gass
Q. ·when you and your wife decided to built your home

Mr. Gass, did you make application for a loan to the Federai

Housing Administration?
A. No sir.
Q. Did you take it up with them at all?
A. No sir.
Q. Didn't you, as a matter of fact, try to get an F. H. A.
loan and they refused to loan you the 80 o/o ?
A. Mr. ·wood agTeed to build my house for so much-so
much per month-and he said he could get an F. H. A. loan
to handle it.
page 340 ~ Q. Then, did Mr. Wood endeavor to get an F.
H. A. loan to handle it, and did the F. H. A. refuse
to handle it?
A. I think so.
Q. Why was it you could not get an F. H. A. loan for the
building of your dwelling house?
A. Due to the location of it, they would not advan-ce 80 %
on it.
Q. 1V11at was the amount that Mr. Wood was trying to·
borrow throught the Federal Housing Administration for
the pur1Jose of building the. home you and your wife own?
A. I think he was trying to get a loan through of 80 %.
Q. You know what the home was supposed to cost?
A. Yes.
Q. vVhat was it supposed to eost?
A. $7100.00.
Q. Then, if I understand it correctly, you and your wife,
subsequent to that, secured a loan upon that real estate, known
as the homeplace, throught the Liberty Trust Company, of
Roanoke, Virginia, in the amount of $4500.00. Is that correct?
A. That's right.
page 341 r Q. You still could not borrow enough to pay
what you owed Mr. Wood, could you?
A. No sir.
Q. Why wouldn't the bank loan you enough to pay off
Mr. Wood?
A. That $4500.00 loan of the Liberty Trust Company was
a temporary loan during the construction-while the house
was being built.
Q. In building the home, the Wood Construction Company
represented to you and your wife what they could do the work
for?
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A. That's right.
Q. And the Wood Construction Company naturally insisting that you and your wife borrow enough money to pay
for the material and all you owed them? .
A. Yes sir.
Q. And the Liberty Trust Company refused to loan you and
your wife all it had cost you to build this home.
A. No sir.
.
Q. Then, why didn't you get enough to pay the-Wood Construction Company?
A. At the time the house was being built, we put a temporary
loan on there for $4500.00, and when the house was
page 342 rfinished, we made application for 80% loan from the
F. H. A., and they wouldn't give it.
Q. When you say that you made it, don't you mean the
Liberty Trust Company made it?
A. Yes, the Liberty Trust Company and the Wood Construction Company jointly made the application, and the F. H. A.
would not advance that much on the property pecause of its
location, due to that dairy barn right across the road.
,
Q. Was it after the F. H. A. had_refused to make the loan.
up to 80%, that the Liberty Trust Compan_y then told you they
would let you have $4500.00 on it?
.
A. No sir. They had already let me have $4500.00.
Q. They had already let you have the $4500.00?
A. Yes sir.
Q. In other words, they let you have $4500.00 on the presumption that they could get the Federal Housing Adm.iil.is-;
t1·ation to guarantee a larger percentage of the loan, and :when.
the F. H. A. didn't let them have that, they were just caught
with a loan they made to you of $4500.00?
·
A. Yes sir.
·
page 343
Q. How long have you and your wife been owing
the Wood Construction Company the balance of
f1600.00 for labor and materials put in this home?
A. Ever since we built the house?
Q. When was that?
A. In 1937.
Q. Has it reduced any since the house was built?
A. No sir.
Q. Why was it, then, you didn't enumerate that debt in
your :financial statement of yourself and wife made on February 28th, 1939? Did you just forget it?
A. No, Mr. Wood, under some new set-up of the F. H. A.,

r
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ltr sa~d he could get them to include this temporary loan of
the Liberty Trust Company-could get it increased to take
care of it.
Q. He. never did do it, did he?
A. No.
Q. When was he supposed to do it?
A. I don't know. His contract was to do it.
Q. When was the house finished?
A. In August 1937.
Q. And he was supposed to get it, if he was going to get it at
all, before February 28th, 1939. Isn't that correct?
page 344 r A. That's right.
Q. If he had gotten it, you would still owe for it
now, wouldn't you?
A. Why certainly.
Q. Why didn't you list that debt on the financial statement
given the Standard Finance Corporation?
A. I didn't know the exact amount for one thing, and I
evidently overlooked it, I reckon.
Q. Why was it you didn't list the amount you owed the Botetourt Motor Company, Incorporated, on that :financial statement of February 28th, 1939?
A. I don't know.
Q. Aside from the debts which you have enumerated, did
you and your wife, on July 29, 1939 owe other debts, such
as store accounts?
A. I don't think so.
Q. In other words, on July 29th, 1939, you only owed the
Botetourt Motor Company, Incorporated, the Wood Construeti on Company, note payable for merchandise of $45, note
1,ayable to bank of $100.00, and notes payable to individuals
of $1035.00, and the $4200.00 or $4100.00 that you owed the
Liberty Trust Company?
A. There may have been some other small accounts
here..
.
page 345}- Q. Did you at that time owe the Bank of Fincastle as endorser on a note of $800.00? ·
A. No sir, I did not. I owed them $700.00.
Q. You set up an item in here as account you and Mrs.
Johnson owed the Bank of Fincastle of $800.00.
. A. $700.00 to the Bank of Fincastle, and $100.00 to the bank
over at Troutville.
Q. How long had those notes been standing?
--· -· .......... .,.
..
A- I don't know.
.'
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Q. Didn't you also state that you had signed-that you and
your wife had signed a guarantee to the Universal C1•edit
Company?
A. I don't think we had at that time.
Q. Didn't you give them one in 1938 and didn't you give
them another one in 1939?
A. She didn't sign the one in 1938. I believe that was
signed by Mr. Kinsey.
Q. You signed the one in 1938?
A. Yes sir.
Q. The conditional sales contract given by the Botetourt
Motor Company, Incorporated, signed by Mrs. A. M. Johnson,
Secretary, dated May 26, 1939, an one Tudor Ford Sedan,
motor No. 4978723, appears to have been given on May 26,
1939. That is correct, isn't it?
A. I suppose so, yes.
page 346 }- Q. On May 26, 1939, the Botetourt Motor Company, Incorporated, gave the Standard Finance Corporation, a trust receipt on this same car. I wish you would
please state if you can which was given first, the conditional
sales contract to the Universal Credit Company, or the trust
receipt to the Standard Finance Corporation.
A. Which was given first?
Q. Yes sir.
A. I don't know which one was given first.
The Court:
Q. Mr. Gass, in looking over the :financial statements rendered by you to the Universal Credit Company, filed as Exhibits No. 2 and No. 23 with your deposition given sometime
back, copies of which I now have before me, and copies of
which you now have before you, I notice that in the statement
given oni October 25, 1938, as of the close of business on August 31, 1938, the total capital stock is stated as cash $2,000.00.
ln the other financial statement, dated February 13, 1939,
purporting to be a statement as of the close of business on
January 31, 1939, the capital stock is given as $3,000.00$2000.00 cash, and $1000.00 "paid otherwise." What
page 347}-constituted that increase in capital stock by $1,000.00?
A. Those notes in the bank-one in the Fincastle Bank of
i100.oo and one over at Troutville of $100.00, and we had
paid in $200.00 in cash.
Q. Then do I understand you to mean that the figure of
$1,000.00 increase which you reported in the capital stock
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b1 the 1939 statement was intended to cover what had beenl
puid your brother-in-law, for his interest in the business?
A. No sir.
Q. ·what do you mean?
A. The notes at the time-in the Fincastle ban,k $700.00
and in the Troutville bank was $100.00, and there had been
$200.00 in cash paid in the company. That represents that
additional $1000.00 in capital stock.
Q. ,vas any capital stock actually issued for that?
.A.. No sir.
Q. Do you mean to say that you or l\Irs. J oh:r,son, by virtue
of the $700.00 gotten from the Fincastle Bank plus $100.00
from the Troutville Bank, plus $200.00 cash, making a total
of $1,000.00, represents that additional stock?
A. Yes sir.
page 348 ~ Q. Now, I notice on these two statements, that
in the 1938 statement the amount of money invested
is reported as being S. S. Gass $700.00, Roy 1'. Kinsey $1100.00,
Mrs. A. l\I. Johnson $100.00, and Cecil Caldwell $100.00, making a total of $2000.00.
A. That's right.
Q. In the year 1939 statement, S. S. Gass is reported as
having $1750.00 in the business, Mr. Caldwell still has $100.00,
and Mrs. Johnson has $1150.00. How much was paid Mr.
Kinsey for his interest in the business?
A. How much was paid to him?
Q. Yes.
A. We paid him $1100.00.
Q. Paid it in. cash?
.£\., No sir. Part in cash. That is what that note is there
on that statement of mine.
Q. Which note is that?
A. On my financial statement there. I believe mine was
$600.00 and Mrs. J olmson's was probably $500.00.
Q. Does he hold notes of either yourself or Mrs. J olut.son for
any part of that; or bas he been paid in full.
page 349 ~ A. He has not been paid in full.
Q. How much is owing him?
A. I think my note is $450.00. I am not positive of that.
Q. How nmch did you owe him on July 29, 1939?
A. I believe it was $450.00.
Q. Does :Mrs. Johnson owe any part of that debt?
A. I think lier's is the same as mine.
Q. Did you give him separate notes?
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A. Yes sir.
Q. Then you all still owe him $900.00, or thereabouts, for
his $1100.00 interest?
A. Yes sir.
Q. Now, Mr. Gass, coming back to this Universal Credit
Statemen~. I notice that the statement of 1938 shows you have
notes receivable that were sixty days or more past due, $668. 75,
a.nd accounts receivable sixty days or more past due, $1786.20;
total notes receivable $1507.09, and total accounts receivable
of $3943.21, making a total of $5450.30, accounts receivable
and notes receivable sh:ty days or more past due and those
not more than 60 days past due. How much of that $5450.30
did you then owe the company'?
A. I don't know.
page 350 ~ Q. Have you any way you could figure that?
A. No sir.
Q. Then,. on that same statement, as of close of businesB
August 31,. 1938, there is listed under the head of "Liabilities",
accrued salary $1641.21. If I have un~erstood your testimony today, instead of the company paying, you salary, you
were drawing your salary in advance. To whom was this sum
of $1641.21 due 'l
A. That was. due to Mr. Kinsey.
Q. What was he drawing salary for?
A. I don't know what. In other words, at the end of the
year the profit we made waa divided between the stockholder&
Q. This · is listed-I am just trying to give you an opportunity to explain this part of your tes.timony ;_ I am not trying to trip you up-this is listed on the August 1938 statement as "accrued salary $1641.21. Of course, I live in the
Town of Fincastle and I knew Mr. Kinsey is your brotherin-law, but I never saw him around the garage. Did he put
in any work hours at the Botetourt Motor Company?
A. He sold cars in RoaMke for us.
1>age 351 ~ Q. What was he supposed to get in the way of
salary?
A. There was not any :fixed salary.
Q. Down on tbe same sheet2 there is "Profit and Loss, current
year, $1306.05. What do you mean by that?
A. That was the profit for the year until August 31st.
Q. Profits for the year 1938 'l
A. $130(t05, yes sir.
Q. You say that was for the current year-that was from
January to August, you say?
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A. Yes sir.
Q. Now, lets turn back to Exhibit No. 2, which is at close
of business January 31, 1939, and you have got "Profit ant.l
Loss, Current year, $312.35. Do you mean that for the month
of January or for the year 1938?
A. That was for the year to date.
.
Q. I understood you to state to Mr. Johnson that you didn't
have any profit in 1938; while your statement of 1938 shows
a profit of $1306.05. I just ,vant to give you anf opportunity
to explain that, if you can.
A. That was up to August 31st that we showed profit of
$1306.05. From that time on up until January 1939, that
was wiped out.
page 352~ Q. ·wen, now, when you come back to the 1939
statement, as of the close of business January 31,
1939, that accrued salary item had increased from $1641.21,
which you say it was on August 1st, 1938, to $2238.40. To
whom was that $2238.40 owing, if you know?
A. We sold, in the meantime, one or two automobiles to
Mr. Kinsey and he took credit on the accrued salary to him.
I think I am right about that.
Q. If you all had owed Mr. Kinsey $1641.21 on August 31,
1938 as accrued salary, as I understand you to say you did,
imd if between that time and January 31st 1939, you sold
him a couple of cars and you had credited what you owed
I1im on the purchase price, would not that have reduced the
item of accrued salary rather tharl increase it?
A. I sold them for him. I sold two cars for him. I didn't
sell them to him. :we charged it off as the money was paid
to us.
Q. Then, if I now understand you, you mean that Mr. Kin&P-v
l1ad a couple of cars that belonged to him and your company
.sold the cars for Mr. Kinsey?
A. That's right.
page 353 ~ Q. Well, what became of the money? Did you
get cash, or notes, or what?
A. I took his note for it-I just don't kn/ow the exact figures.
Q. Then, as I understand you, you listed that under accrued
·salary instead of under notes payable or d~bts payable.
1\... Yes sir.
Q. W11en you rendered this statement to the Universal
Credit Com1)any on February 13, 1939, as of the close of
business of J an~1ary 31, 1939, you report cash on hand in
bank $887.11. How did yo1,1 all arrive at that. Did you de-
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duct the "cold" check outstanding, or did you just 'phone
the bank to see how much you had?
A. We would not have had a cash balance if we had had
any checks outstanding.
Q. Then, you made up this statement, this 1939 statement,
from the checks rather than what the bank told you?
A. Yes sir, with what cash we had in! the garage.
Q. If you wil look at this 1939 statement, you will see that
· the accounts and notes receivable together aggregate
page 354 ~$5163.52, of which $21Gl.OO are more than 60 days
past due. How much of that did you owe the Company?
A. I dont know.
Q. Have you any way of arriving at that?
A. W11at date did you ask me?
Q. January 31, 1939.
A. I cannot give you that. It was $998.55 on April 2nd,.
but I cam1i0t give you what it was January 31st.
Q. Did you then owe your company the $535.00 note that
Mr. Johnson examined you about?
A. Yes sir.
Q. Was that included in your report of notes 1·eceivable
by the company?
A. Yes sir.
Q. Did you then owe the company the $86.89 that Mr. Johnson asked you about?
A. Yes sir.
Q. Was that included in the statement of notes receivable
by the company?
A. That was not included; that was overlooked at the time,
and Mrs. J olmson didn't catch it until some time this year.
Q. Your statement of January 31, 1939, to the Unpage 355 ~iversal Credit Company shows on the back that you
then owed the Standard ~.,inance Corporation, Clifton Forge, Virginia, $4097.65. Is that correct, as far as you
are able to say, as to the amount you then owed?
A. Yes sir.
Q. There has been intimated in the evidence here-and I
don't want you to answer any question that you think will incriminate you, and I don't want you to hesitate to refuse to answer
any question that I or anybody else may ask you that you tkink
will incriminate you; I want you to insist upon whatever constitutional rights you are entitled to-there has been intimated
here in your testimony that in 1938 you were guilty of double

Universal Credit Co. v. Botetourt Motor Co.

235

S.S. Gass
financing some cars, and that information to that effect was
given to l\fr. :B,owlkes, of the un;versal Credit Company, as
well as to Mr. Pendleton, of the Standard Finance Corporation.
Now I am not asking you to tell me whether you did or didn't
double finance cars in 1938, because I can readily see that your
answer to that question might tend to incriminate you; I
don't want you to answer that phase of it. But, if that information was brought in to Mr. ~.,owlkes in 1938, did he, or anybody on behalf of the Universal Credit Company, have an interview with you, or a conversatior.~ with you, or
page 356 ~correspondence with you about that matter at all?
A. Yes sir.
Q. When and where?
A. Tl1at was in Roanoke, and at the time, I think, they
questioned me about certifying that check.
Q. In other words, when Mr. Fowlkes called upon you to get
a certified check in tl1e place of one on; the Bank of Fincastle,
which certified check you got from the Eagle Rock Bank, as
I understand from yon, it was on that occasion that you and
Mr. Fowlkes discussed the double financing in 1938?
A. Yes, hut there was no double financing.
Q. I don't want you to go into that. . I am not asking you about that. However, if you want to answer it, of course I am not
trying to stop you. I expect you had better confer with Mr.
Minter before you answer.
(Mr. Minter and the· witness retired from the courtroom,
ond in a few moments returned.)
Mr.

Minier: \Ve will insist on his constitutional
rights.
page 357 ~ The Court: On advice of counsel, witness does
not feel required to answer any question as to alleged
double financing in 1938, on the grounds that it might incriminate hil~1.
Mr. J olmson..: (continuing)
Q. The Court has asked you with reference to increase in
the capital stock of the Botetourt Motor Company, Incorporated, from $2,000.00 to $3,000.00. I believe you testified that
no stock was ever issued or certificates ever' issued evidencing
the additional $1,000.00. Did I understand rightly? ·
•
A. )Ve bought certificates, but never filled them out.
Q. And to buy those certificates, you and Mrs. J obnson!
l>orrowed $700.00 from the Bank of Fincastle and $100.00 from
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the Troutville bank, and the other $200.00 you put up in cash?
A. That's right.
Q. That $1,000.00 went into the cash assets of the Botetourt
Motor Company, Incorporated, did it not?
A. Yes sir.
Q. And was never repaid. to you or Mrs. J ohn(son?
A. No.
page 358} Q. Now, Mr. Gass, on the schedule filed in your
bankruptcy, sheet A-3-Creditors whose claims are
unsecured," you have there this item :
"Roy T. Kinsey, Roanoke, Va., accrued salary $1527.75."
That is correct, isn't it?
A. I suppose it is. Tbat includes an automobile and some
money. I think the book shows what it is.
Q. Didn't you say, on examin.ation before the R.eferee in
Bankruptcy, that this item, as a matter of fact, was not a
salary but 11rofits from the operation of the business either
during the year 1936 or 1937, or the years of 1936 and 1937?
A. I said it was probably from the business, yes sir.
Q. Those profits which you speak of were for the years
1936 and 1937, were they not?
A. Yes sir.
Q. You didn't make any profit in 1938, so you could not
have had any profits from the businhss in 1938. Is that correct?
A. That's right.
Q. At the time this item was set up as profits from the
business, did Mr. Kinsey own any stock in the business?
A. Yes sir.
page 359 ~ Q. And subsequent to that, you and Mrs. Johnson,
I believe, contracted with him to buy his stock?
A. That's right.
Q. Ten shares were owned by Mr. Caldwell, were they not?
A. Yes sir.
Q. An}B. you and Mrs. ·Johnson were to get the remaining
110 shares?
A. Yes sir.
Q. Mr. Gass, on the :financial statement here, dated August
31, 1938, you show notes payable to finance Company on new
cars in the amount of $1897.62. That is correct, isn't it?
A. Yes sir.
Q. You show new cars on hand of the value of on~y $613. 70.
A. I might have had three demonstrators there on retail
contract; that would not have shown on this.
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Q. But you are not positive whether that is so or not?
I expect it was. I had two at tl1at time.
Q. Then, on your financial statement of January 31st, 1939,

4. No, but

you show notes payable to finance company for new
page 360 ~cars in the amount of $2815.65; whereas, you only
show new automobiles on hand of the value of
$2437.7G. That would be something around $300:00 or $400.00
for a demonstrato1• on retail contract. Was not your demonstrator set up under "used cars"?
A. No sir.
Q. On financial statement dated May 1939, you show notes
payable to :finance company of $15,550.75, whereas you show
new cars of the value of $6510.44. Where is that difference
there?
A. I donft know.
Q. This statement is found in a book entitled, on the front
of the cover, "Financial Statements."
A. I don't know where the di:fferenc~ comes in until I talk
to Mrs. Johnson.
Q. ·II\ other words, your total new cars and total ·used cars
didn't aggregate at that time $15,000.00, did they?
A. No.
Q. On this same statement is shown New Ford autos and
trucks $6510.44, and Used autos and trucks $5793.50; whereas
you show notes payable to finance Company of $15,559.75.
That's right, isn't it?
A. I don't know whether it is or not.
page 361 ~ Q. I mean, that is what is shown on this statement, isn't it?
A. Yes sir.
Q. On financial statement dated April 1939, on the liabilities
~dde, I notice an item of $1450.00, and marked in pencil opposite the amount of $1450.00 is "B. T. O." Please tell us what
tl1at means?
A. That is "Q. T. O..", and it means I had borrowed it on
used cars.
Q. And on this May financial statement of 1939, there is
nothing shown opposite "Q. T. 0." Is that correct, or in error?
A. I don't know.
Q. I hand you a book, on which is written on the fronlt of
the cover "Financial Statements," and ask you if this book
contains different financial statements of the :financial condi·
tion of the Botetourt Motor Company, Incorporated?
A. Contains what?
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Q. Different financial statements of the Botetourt Motor
Company, Incorporated.
A. Yes sir.
Q. Will you file that book with your evidence as on of your
ex11ibits?
.
A. Yes sir.

page 362 r (The book in question is marked into the record
as Exhibit No. 41) .
Q. On l\Iay 29th, 1939, the Botetourt Motor Company, Intorporated, gave to the Standard Fin1ance Corporation a trust
receipt upon a new Ford designated as a Dela~ Fordor Sedan,
motor No. 4979106. At the time this trust receipt was given to
the Standard Finance Corporation, was that car in the place
of business of the Botetourt Motor Company, Incorporated?
A. I think it was.
Q. On June 7th, 1930, conditional sales contract was given
by the Botetourt Motor Company, Incorporated, to the Universal Credit Company upon the same Ford automobile, 1notor
No. 4979106. Is that correct?
A. That was mailed to us from Norfolk.
Q. I am not asking yon about that. Doesn't the back of the
invoice on that car show that the Botetourt Motor Company,
Incorporated, gave the Universal Credit Company a conditional
sales contract on that same car on June 7, 1.939?
A. Yes sir.
Q. Now, Mr. Gass, representing the Botetourt
page 363 rMotor Company, Incorporated, and as its president,
did you agi·ee with the Universal Credit Company
allld the Standard }.,inance Corporation that the place of business of the Botetourt Motor Company, Incorporated, would be
closed on July 31, 1939?
A. Did I agree with them?
Q. Yes.
A. No sir.
Q. Well, you turned over the keys to them on that date,
didn't you?
A. I am not sure that the Standard Finance Corporation
and the Universal Credit Company were both represented at
the time I gave my keys to Mr. Carter.
Q .. Was it your un1derstanding at the time you gave your
keys to Mr. Carter-I presume you mean Mr. Stuart CarterA. Yes sir.
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Q.
to the place of business of the Botetourt Motor
Company, Incorporated, that everything of the assets belonging to the Botetourt Motor Company, Incorporated, should be
left in tact in the garage, and the place locked up?
A. It was.
Q. Nothing was to be taken out?
A. I understood that everything would be left intact as it
was.
page 364 r Q. On your examination before the Referee in
Bankruptcy, you were asked this question:
"Q. Everybody who had any connection with the assets down
there, creditors as well as the Botetourt Motor Company, was
it your understanding they agreed to that proposition?
A. Yes sir, I was so informed. I didn't hear any individual
say that; but it was my understanding that nothing was to be
faken out when my keys were turned oYer."

Is that correct?
A. That's right.
Q. Mr. Fowlkes, the representative of the Universal Credit
Compa:oiY", and Mr. Watkins, also a representative of the
Universal Credit Company, and Mr. L. F. Pendleton, representative of the Standard Finance Corporation and Mr. Griffin, also employed by the Standard Finance Corporation, an\d
I, myself, were here at the time you surrendered the keys. Is
that correct, Mr. Gass?
A. I don't think you all were present when I surrendered
them.
Q. But we were here in Fincastle?
A. That's rig11t.
page 365 r Q. And you surrendered the keys as a result of
conferen\ce you had with Mr. Fowlkes, Mr. Pendleton, Mr. Carter, and myself. Isn't that true?
A. I don't think I was consulted in it.
Q. How could we get the keys from you, if you had not been
consulted?
A. I think you all came in and agreed to close the place up,
and asked if it was agreeable to me, and I said "yes."
Q. Theru, you were consulted.
A. I mean, before hand I was not.
Q. And acting for the Botetourt Motor Company, Incor'f'Orated, at that time, you agreed that all the assets would be
neld pursuant to that agreement for the benefit of the creditors.
of the Botetourt Motor Company?
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Ye~.
Was that on July 31, 1939-1\fonday?
Yes.
It was in the afternoon, wasnt it?
Yes sir.
.
At the time you delivered the keys to Mr. Stuart Carter
on July 31, 1939, the seven new cars in question were in the
place of business here in Fincastle, Virginia, of the Botetourt
Motor Company, Incorporated, were they not?
page 366
A. Yes sir.
Q. As well as the three second hand cars in question?
A. Yes sir.
Q. The Botetourt Motor Company, Incorporated had not
engaged in any business other than the buying and selling of
automobiles and automobile accessories, and automobH~ repairs, had it Mr. Gass?
A. No sir.
Q. At the time that Mr.' Fowlkes insisted in November 1938
that you give him a certified check for $543.50, did you gather
from Mr. Fowlkes that the reason:he was requiring you to give
him this certified check was from some conversation or some
information that he had gotten either from the Commercial
Credit Company or the Standard Finance Corporation?
A. I did not. He didn't give me any reason for wanting it.
A.
Q.
A.
Q.
A.
Q.

r

Mr. J ohnton: That's all.
By Mr. Gentry:
Q. Mr. Gass, do I understand that you gave the Standard
Ji,inance Corporatio;n a trust receipt on automobile No. 5038024

on May 26, 1939?

.
A. Yes. sir.
page 367 ~ Q. Did you also give a conditional sales contract
to the Ford Motor Company, assigned to the Universal Credit Company ont that same automobile?
A. Yes sir.
Q. Do you recall which paper was signed first?
A. No. I didn't sign this one referred to.
Q. So you don't know which one was given first?
A. No.
Q. Did you sign a trust receipt for the Standard Finance
Corporation?
A. Yes sir.
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Q. Do you know whether or not that automobile was on the
floor when the trust receipt was given?
A. No sir, I don't.
Q. ·what is the usual practice in signing the conditional
sales contract. when the automobile is taken from the convoy?
A. We didn't sign it ~til we got the car.
Q. Did you give the Standard Finance Corporation a trust
receipt on automobile, motor No. 4078723 on May 26, 1939?
A. Yes sir.
Q. I show you original invoice No. 94524
page 368 ~of the Ford Motor Company, on ·the back of which
is conditional sales contract covering that same automobile, anµ I will ask you to state if that contract was given
on that same automombile?
A. Yes sir.
• Q. Do you know which one of these papers was executed
:first?
A. I do not.
Q. Did you execute the trust receipt to the Standard Finance
Corporation?
A. I did.
Q. Was the automobile on the floor when it was executed?
A. I don't lmow.
Q. Did you give a trust receipt to the Standard Finance
Corporation oru May 29th, 1939, on automobile with motor No.
4979106?
A. Yes sir.
Q. Was that automobile on the floor when that trust receipt
was executed?
A. l think it was in this particular case.
Q. I show you an invoice No. 95110 of the Ford Motor Com;pany covering the same automobile showing a conditional sales
contract on the back thereof assigned to the Universal Credit
·Company, and ask you to state if it covers that same automovile?
page 369~ A. Yes sir.
Mr. Johnson : What is the date on that conditional
sales contract?
Mr. Gentry: June 7th, 1939.
Q. Do you recall whether or not that was the automobile
that was originally shipped to Pulaski?
A. It was.
Q. · Then the automobile was re-shipped to the Botetourt
Motor Company, Incorporated, here at Fincastle?
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A. Yes sir, from Pulaski.
Q. Do you recall when it crune in?
A. It came in on the 29th of May I think. I cannot be positive of that, but I am pretty sure it was the 29th.
Q. Isn't that the same automobile that the authorization was
given by Mr. M. C. Butt to sign the conditional sales contract?
A. Yes sir.
·
Q. Now, Mr. Gass, do I understand that trust receipts or a
trust receipt dated July 21st, 1939 was given to the Standard
Finance Corporation covering four automobiles of certain
motor numbers, and then when it was later developed that
there was some error in those motor numbers, trust
page 370 ~receipts were e..~ecuted covering four automobiles
with motor numbers 5168517, 5168817,. 5168651 and
5168786?
A. Yes sir.
.
Q. Those trust receipts were originally dated July 21st,
1939, were they not?
A. Yes sir.
Q. .And do I understand that as of that date there were no
automobiles in the possession of the Botetourt Motor Company,
Incorporated, or on the floor with those motor n~nnbers?
A. That's right.
Q. Now, Mr. Pendleton came over latter to check the motor
numbers, and it was then determined that those motor numbers were erroneous. Is that right?
A. That's right.
Q. When were the trust receipts given to the Standard
Finance Corporation covering those four automobiles dated?
A. When were they dated?.
·
Q. Yes. When was the trust receipt, or the trust receipts
dated-if there was more than one?
A. July 21st.
pnge 371 ~ Q. When was tl1e trust receipt or trust receipts
actually llrepared and signed covering those four
automobiles?
A. On July 31st.
Q. WI1y was it dated July 21st then?
A. I don't know.
Q. Was it your understan!ding that it was just antedated
l>ack to July 21st, orA. Mr. Pendleton came over here on July 29th, and he had
those trust receipts, and I didn't have cars to correspond with
those numbers and he changed them on the 29th, and then on

:
J

j

i
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the 31st he came back and I signed the original and he changed
them on my duplicate.
Q. So that when the trust receipts were given on July 21st,
1939 allegedly covering those four cars, there were no four
cars with those motor nwnbers on the floor or in existence, as
far as you knew?
A. That's right.
•
Q. Now, when the conditional sales contract of the Ford
Motor Company was assigned to the Universal Credit Company covering motor No. 5168517, dated July 27th, 1939, was
executed, there was then no trust receipt in existence in.favor
of the Standard Finance Corporation on that automobile?
A. That's right.
page 372 t Q. .And when the conditional sales codtract dated
July 27th, 1939, in favor of the Universal Credit
Company, on motor No. 5168651, was given, there was no trust
1·eceipt in existence in favor of the Standard Finance CorlloratioIL on that automobile, was there?
A. No sir.
Q. And when conditional sales contract dated July 27th,
1.939 covering motor No. 5168786, in favor of the Universal
Credit Company, was given, there was then no trust receipt
in favor of the Standard Finance Corporatio1' on that automoble?
A. That's right.
Q. And when conditional sales contract dated July 28th,
1939, in favor of the Universal Credit Company,. covering
motor No. 5168817, was given, there was no trust receipt in
favor of the Standard Finance Corporation covering that automobile in existence?
A. That's right.
Q. Now, Mr. Gass, in your previous testimony you stated
that on automobile with motor No. 5168517 there was a wholesale equity in favor of the Botetourt Motor Company, Incorporated, of $56.46. As a matter of fact, the check evipage 373 ~deucing that equity was returned, was it not?
A. That's right.
Q. So, in effect, there was no wholesale equity in that automobile. Isn't that true?
A. That's right.
.
Q. You also said there was a wholesale equity of $56.85 on
car with motor No. 5168651. As a matter of fact, the check
evidencing that alleged wholesale equity was returned, wasn't
it?
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A. That's right.
Q. So there is no wholesale equity in that car?
A. That's right.
Q. You also stated that on motor No. 5168786 there was a
wholesale equity of $61.10. That check was returned, was it
not?
A. I think it was.
Q. _So there is no wholesale equity in that car?
A. That's right.
Q. Now, on motor No. 5168817, you stated there was a wholesale equity of $64.57. Was not the check evidencing that down
payment, by virtue of which you had the alleged wholesale
equity-was not that returned unpaid?
A. Yes sir.
page 374} Q: So there was no wholesale equity in that car?
A. No sir.
.
Q. When Mr. Pendleton came to see you, or when you had
a conversation with him, at which time the trust receipts were
executed evidencing these seven. cars about which there has
been much testimony, did he ask you for any original paid
invoices or any invoices of any character showing the title to
those cars?
A. No sir.
Q. Did he make any inquiries about the ownership, where
they went or where they were coming from, or make aicy effort
to find out?
· A. He asked me where they were coming from?
Q. What did you say?
A. I believe I told him they were coming from the Ford
Motor Company. Yes, I told him they were coming from the
Ford Motor Company.
Q. That was on July 21st?
A. Yes.
Q. Of course those cars at that time had not been released
from the Ford Motor Company, had they? ·
A. No sir.
page 375 ~ Q. Do I understand that he didn't make any check
or any effort to determine those motor numbers between July 21st and July 29tl1, so far as the four later ones
which we have considered are concerned?
A. That's right.
Q. How about cars with motor numbers 5038024, 4978723
and 4979106, the trust receipts on which were dated May 26th
-two of them on May 26th and one on May 29th? Did he see
any invoices for those?

Universal Credit Co. v. Botetourt Motor Co.

245

S.S. Gass
A. No sir.
Q. Did he ask about that?
A. No sir. He had invoices given him, but he didn't have
Ford Motor Company invoices for those you refer to.
Q. What kind of invoices did he have?
A. Just invoices of the Botetourt Motor Company showing
the type of the car and motor number.
Q. Oh, I see. You didn't have any invoices from the Ford
Motor Company?
A. No sir.
Q. Will you look at the check stubs here, at the series beginnint with 4538, January 9th, 1939? Now, I will ask you to
state if on April 27th, 1939 (you will find that date in there)
it showed a balance to your credit of $347.27 in the
page 376 }in the Bank of Fincastle?
A. That's right.
Q. I believe on that same date you gave a check for $803.00 ;
then that showed an overdraft of $455.73. Is that correct?
A. Yes sir.
Q. I will ask you to follow on down through the check book
and find the µate of May 13, 1939, and state whether or not
your true bank balance was $196.08?
A. That's right.
Q. I will ask you to look at the last check book that the
Botetourt Motor Company, Incorporated, was using on the
Bank of Fincastle, and state if on July 5, 1939, the true balance
·
was $172.58?
A. That's right.
Q. Did that mean, Mr. Gass, that you had $172.58 of spending mon.'.ey in that bank to your credit, that all the overdrafts
had been taken care of?
A. Yes sir.
Q. And that was as late as July 5, 1939?
A. Yes sir.
Q. So, if the check book is any index as far as
page 377 }solvency is concerned, you had liquid assets in the
bank on July 5, 1939, of $172.58. Is that correct?
A. Yes sir.
Q. Now, throughout this whole period of time that Mr.
Johnson had cross examined you on int 1938 and 1939, your
bank account was up and down; you would have an overdraft,
and then take it up and show a balance, and then show another
overdraft; that conitinued for sometime?
A. Yes sir.
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Q. And during all of that time, you were dealing with the
Standard Finance Corporation, giving them checks and they
gave you their checks; their checks were honored and your
checks were honored?
A. Yes sir.
Q. And during that whole period of time you were dealing
with the Universal Credit Compant,r giving them checks and
they gave you checks all of which were honored? ·
A. Yes sir.
Q. Were you paying the salaries of your mechanics and
other help around the place?
A. Yes sir.

Mr. Gentry: That's all.
page 378 r By Mr. Johnson:
Q. I believe you said, with reference to the seven
new cars in question, that Mr. Pendleton had asked you where
you were gettinig these cars and other new cars which the
Botetourt Motor Company, Incorporated, had financed with.
the Standard Finance Corporation prior to that, and you had
told him that the cars were coming from the Ford Motor
Company.
A. That's right.
Q. Do I understand you to mean by that that you told him
they were coming from the Ford Motor Company at Norfolk,
Va.?
. A. I didn't say. Sometimes I got cars from Roanoke.
Q. Now, Mr. Gass, you remember that you were :first examined in this case by Mr. Apperson, attorney for the Universal
Credit Company, weren't you, on or about October 11th-I
believe it was the last hearing we had prior to the one today?
A. He examined me?
Q. Yes sir.
A. Yes, I think he did.
Q. And before we started to examine you, he announrced that
hP was through with your examination, didn't he?
A. I don't remember that.
page 379 r Q. He did stop before we started, didn't he? You
know that, don't you?
A. I don't know.
Q. Now, Mr. Gass, Mr. Apperson asked you certain1 questions with reference to Ford car with motor No. 4979106, which
the record shows the Botetourt Motor Company, Incorporated,
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gave a trust receipt on in May of 1939, and a conditional sales
contract was given by the Botetourt Motor Company, Incorporated, to the Universal Credit Company on June 7th, 1939, on
that same car. Mr. Apperson, in asking you certain questions
with reference to a check No. 4900 of the Botetourt Motor
Company, Incorporated, dated May 27, 1939, payable to the
Universal Credit Company fo·r $76.59, asked you these questions:
"Q. What was that given to the Universal Credit Company
for?
"A. For the 10% on, that car-carrying charges.
Q. 1Vhen was that check issued by your company?
A. On the 27th of May.
Q. 1939?
A. Yes sir.
Q. Do you remember who it was delivered to?
page 380 ~ A. The convoy driver.
Q. \Vho delivered that automobile to your place of
business?
A. Yes sir.
Q. I believe you testified that that automobile was delivered
to your place of business on May 27, 1939?
A. That's right.
That is what you testified to in reference to this automobile
when Mr. .Apperson examined you, isn't it-as shown on pages
190 and 1.91 of your testimony?

A. Yes sir, that's right.
Q. Then, according to the testimony that you gave in answer
to ·questions propo1mded to you by Mr. Apperson, t~is car was
in the place of business of the Botetourt Motor Company, In~orporated on l\Iay 27th, 1939. Isn't that correct?
A. Yes sir.
Q. You have testified here in answer to questions propounded
to you by Mr. Gentry that your ch.eek stubs shows that on
May 13th you had credit to the account of the Botetourt Motor
Company, Incorporated, in the Bank of Fincastle, of $196.08.
I will ask you to refer to your check stubs and see if there were
checks issued on l\Iay 12th, No·. 4852 for $10.00, one
page 381 ~on May 12th for the amount of $149.69, one on, May
12th for $141.00, an1d another on May 12th for $65.90,
so that on May 13th you didn't have a balance at all, but you
actually showed on May 12th, after the deposit of May 13th,
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that you had overdrawn $35.51. Isn't that what the stubs show?
· A. This shows here on the 13th of May.
Q. Ye~, that shows on the 13th of May. Take your balance
of $196.08, you carried that balance May 12th, 1930, and you
issued the checks I have spoken of here on l\fay 12th, and at
the close of business on May 12th, when1 you had deducted the
last check given on that date, check for $65.90, No. 4856, dated
May 12th, 1939, issued to the Universal Credit Company, it
shows you still overdrawn on May 12th.
A. This is dated May 13th here.
Q. I understand that ; but it was dated May 13th and you
took credit for it, as shown on your stub here, on your check
of May 11th, didn't you? That is check No. 4851.
A. But I don't unlderstand why this should be dated May
13th over here (indicating) .
Q. I don't understand it either, but your stubs show that
this deposit is shown on the stub of check No. 4851, which is
dated May 11th, 1939.
A. It shows a balance of $196.08.
Q. That same balance is shown on your
page 382~check No. 4853 dated May 12th, 1939, of $196.08.
A. Yes, it shows the 12th there.
Q. Then, if your checks that I have enumerated here, Nos.
4853, 4854, 4855 and 4856 were all drawn on the 12th, there
was not suflieient money deposited on the 13th to take care of
those checks, but left an overdraft of $35.51. Isn't that correct?
A. I don't understand this May 13th here and May 12th
over here.
Q. Doesn't that check stub show that the Botetourt Motor
Company, Incorporated, had issued these checks on the 12th
in anticipation of a deposit which you made on the 13th and
had already signed those checks dated May 12th and taken
credit for that· deposit wllich you show on the stub of check
No. 4851, as having been made on May 13th?
A. I don't know.
Q. I will ask you this question then : When the checks of
May 12th, Nos. 4853, 4854, 4855 and 4856 were deducted from
this credit of $196.08 it left you that overdraft of $35.51, didn't
it?
A. According to that, it did, yes.
Q. And isnl't it a further fact that check No. 4857 drawn
on May 13th, 1939 for $470.00 shows at that time,
page 383 ~after your credit to your account of $196.08 on May
13th, that you still had overdrawn on that same date
$505.51. Isn't that what your book shows?
·
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A. That is what it shows.
Mr. Johnson: That's all.
By Mr. Gentry:
Q. Did you have a reserve with the Commercial Credit Company? Did the Botetourt Motor Company, Incorporated, have
a reserve with the Commercial Credit Company?
A. Yes sir.
Q. Was· that assigned to the Standard Finance Corporation?
A. Yes sir.
Q. When was that done?
A. On the 31st of July.
Q. How much was that reserve?
A. I don't know. ·
Q. Approximately?
A. I think it was around $700.00 or $800.00.
Q. But whatever amount it was, you just assigned it over
to them·?
A. Yes.
page 384:r Q. What was the purpose of the assignment? To
take care of their deposit?
A. I think Mr. Pendleton asked me to assign} that over to
them, but he didn't say what for.
Q. Was that reserve set out in your bankruptcy schedule?
A. Yes sir.
Mr. Gentry: That's all.
.And further this deponent saith not.
Witness leaves the stand.
No other witness appearing, court adjourned at 6 :45 p. m.
:unitil 9 :30 a. m. November 9th, 1939, at the same place.
page 385 ~ Pursuant to continuance on the 31st day of October, 1939, the further taking of evidence in this matter is again begun this the 9th day of November, 1939, ore
tenus before the Honorable Benjamin Haden, with the same
appearance as heretofore noted.
C. H. Lamb, a witness of lawful age, being first duly sworn,
deposes as follows :
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By Mr. Johnson:
Q. Mr. Lamb, are you employed by the Motor Vehicle Com-

missioner and work in the office of the Motor Vehicle Commissioner in Richmond, Virginia?
A. Yes sir.
Q. How long I1ave you been so employed?
A. Fourteen years.
Q. Int what capacity are you employed by the Motor Vehicle
division?
A. I have charge of the titles and license on cars, and the
correspondence.
page 386 r Q. ,vm you please state whether or not application was made by the Botetourt Motor Com11any,
Incorporated, for the registration of the title on the following
automobiles, showing lien in favor of tJie Universal Credit
Company-on seven new cars, on which I will give you the
motor nUD1bers:
4978723

5038024
4979106
5168517
5168651
5168786
5168817 ( see Exhibit No. 27)
A. Yes sir. We have applications on all of those cars.
Q. When were these applications filed with the Motor Vehicle
Commissioner's office?
A. July 31, 1939.
Q. Do you recall under what conditions they were brought
or sent into the office of the Motor Vehicle Commissioner?
A. They were presented at our window, to our window teller,
and they were completed by our staff and delivered to a representative of the Universal Credit Company who brought them
in; he either waited for the delivery of them, or came back on
the same date.
page 387 r Q. Do I understand you to state they were brought
to the offices of the Motor Vehicle Division in Richmond, Virginia?
A. Yes sir.
Q. Do you recall whether or not those applications were
brought in early in the morning, approximately about the time
you opened your office?
·
A. I cannot give you the exact time, Mr. Johnson.
Q. Do you know at what time the titles were issued from
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those applications-in the morning or afternoon of that dayJuly 31, 1930?
A. The majority of our transactions take place after noon.
This is our cash register tape (holding a paper in his hand),
and this shows they were issued at approximately half way
through the day. I am not positive they were immediately
delivered, or if they stayed there until they were called for.
That happened on tl~e 31st day of July, 1939.
Mr. Johnson (to Mr. Apperson) Would you like to see the
original of these applications? Copies of them have been filed.
Mr. Apperson: I would like to see them, if I may. ( and
thereupon examines the originals mentioned).
page 388~ Mr. Minter: Your Honor, if these gentlemen are
npt going to interrogate my client any further, I will
withdraw at this time.
Mr. Johnson: We will probably want to ask him one question sometime today ; and we will want to use you as a witness.
The court : ( to Mr. Minter) There is no use in you staying.
(To Mr. Johnson) You want to put him on as an adverse party?
Mr. Johnson: Yes sir.
( Mr. Minter, as counsel for S. S. Gass, at this point withdrew from the courtroom) .
Mr. Johnson (continuing)
Q. Mr. Lamb, do you have with you photostatic copies of
these applications?
.A. I have the photostatic copies of the used cars; I have
not prepared photostatic copies of the Diew cars.
Q. I thought Mr. Pendleton had delivered to you photostatic
copies of them.
A. I think he still has the photostatic copies of the new
machines. ("Witness is handed some papers) I now
page 389 ~have copies of the applications filedThe Court: You mean, new and old?
A. Yes sir. These applications were filed by the Botetourt
Motor Company, Incorporated, for dealer's title certificated,
recordi1'g liens in favor of the Universal Credit Company, that
have just been referred to by motor numbers. Shall I indicate
those nwnbers?
]\fr. Johnson : (continuing)
Q. No sir. Are they true photostatic copies of the applications with reference to those seven new cars?
A. They are.
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Q. .And are those photostatic copies the photostatic copies
of the same applications on the severu new cars brought into
the office of the Motor Vehicle Division by the representative
of the Universal Credit Company on the morning of July 31,
1939?
A. They are the same.
Q. Will you file those photostatic copies on the new cars in
question as part of your evidence and as exhibits with your
evidence?
A. Yes sir.

page 390

r(The photostatic copies in question are marked into

the record as Exhibits 42, 43, 44, 45, 46, 47, and 48,
( Ree Ex. No. 27) in the same order as motor numbers are listed
on page 386 of this transcript.)
Q. Do the records of the Motor Vehicle Commissioners' office
show that these titles were subsequently issued to the Universal
Credit Company upon these seven new automobiles?
A. Repossessed titles were issued on August 16th, 1939 on
these new cars.
The Court: You mean, to the Uriiversal Credit Company?
A. Repossessed applications were issued in the name of the
Universal Credit Company.
·
Mr. Johnson (continuing)
Q. Now, Mr. Lamb, please state what the records of the
Motor Vehicle Commissioner's office show as to what disposition was made of those cars by the Universal Credit Company.
A. I will refer to these by motor number.
Q. That's right.
A. 1939 Ford Two Door, No. 18-4978723 was aspage 391 rsign;ed by the Universal C1•edit Company to the R. V.
Ford Sales, Incorporated, of Sampson, Virginia, on
the 18th day of August, 1939.
1939 Ford Tudor, Motor No. 18-5108786, sold by the Universal Credit Company to T. C. Williams Motor Company, of
Island Springs, Virginia, on the 18th of August, 1939.
1939 Ford Delux Fordor, Motor No. 18-5168817-our records
still stand in the name of the Universal Credit Company.
Q. I will ask you this questio~ Mr. Lamb: Where the records in your office still show title standing in the Universal
Credit Company as to any of these cars, that means that as far
as your records show, the Universal Credit Company made no
.· disposition of that car?

I
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A. That is correct, yes sir. It means that no further application has been made to our department by anyone.
Q. All right-go ahead.
A. Ford Tudor 1939, l\fotov No. 18-5168517, sold by the Universal Credit Company to R. V. Ford Sales, Incorporated,.
Sampson, Virginia, August 18th, 1939.
1939 Ford Tudor, motor No. 18-5168651 sold by, the Universal Credit Company to R. V. li.,o.rd Sales, Incorporated,
Sampson, Virginia, August 18th, 1939.
l)age 392 t Ford Fordor 1939, motor No. 18-4979106 still
stands in the name of the Universal Credit Company.
1939 Ford Tudor, motor No. 18-5038024, sold by the Universal Credit Company to the R. V. Ford Sales, Incorporated,
Sampson, Virginia, August 18, 1989.
Q. Mr. Lamb at the same time that applications for titles
were brought to the office of the Motor Vehicle Commissioner's
office in Richmond, Virginia, on July 31, 1939, by a representative of the Unl:iversal Credit Company for the seven new cars
which you have just testified to, please state if at the same
time application for titles was also brought to the office of
the Motor Vehicle Commissioner in Richmond by the same
representative of the Universal Credit Company as to three
second hand automobiles, motor numbe1•s, as follows :
18-4298706
18-3005227
18-2856616.
A. Appication for titles in the name of the Botetourt Motor
Company, Incorporated, recording liens in favor of the Uni,,ersal Credit Company was filed with our department on the
same date-July 31, 1939.
page 393 t .Q. Please state on what date your department
issued titles in accordance with those applications
as to the second hand cars.
A. Application was made on July 31st at our window teller's
cage in Richmond, and titles issued on July 31st in the name
of the Botetourt Motor Company, Incorporated, recording liens
in favor of the Universal Credit Company on each of those cars.
Q. Did the Universal Credit Company subsequently to that
date apply for repossession titles as to these three second band
automobiles; if so, when were the repossession titles issued?
A. Repossessed title application was filed and titles issued in
the name of the Universal Credit Company on August 16th,
1.939, on all three of the used machines.
Q. What do your records show as to what disposition was
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made of these three second hand automobiles by the Universal
Credit Company?
A. Title Certificate D-1066199 was issued on the 16th of
August, 1939, to the Uniyersal Credit Company, which covers
lt,ord motor 18-2856616, which was assigned on the 24th of
August 1939 to the Liberty Motor Compan'y, of Bedford, Virginia.
Q. Does your record show what disposition
page 394 ~if any, the Liberty Motor Company, of Bedford,
Virginia, made of this car?
A. On the 14th of September, 1939, the Liberty Motor Company assigned their title certificate to George E. Heller, of
Bedford, Virginia, and Mr. Heller executed an applic~tion for
certificate of title on the 14th of September, 1939, and title
certificate was issued by the Division of Motor Vehicles on
September 20, 1039, in' the name of George E. Heller, Bedford, Virginia, with a lien shown thereon of $375.12 in favor
of the Universal Credit Company, Roanoke, Virginia, dated
9/14/39.
·
Q. As I understand it, at the time that title certificate was
issued, the Universal Credit Company had a lien upon that
car in the sum of $375.12. Is that correct?
A. That is correct.
Q. Wliat lien does your record show that the Universal
Credit Company had on this car at the time that application was made by the Botetourt Motor Company, Incorporated, with reference to the title to this car?
A. Title certificate issued July 31, 1939, in the name of the
Botetourt Motor Company, Incorporated, covering Ford, motor
No. 18-2856616, has recorded thereon a lien of $163.00
page 395 ~in favor of the Universal Credit Company, Roan'oke,
Virginia, dated 7/27/39. •
Q. I will ask you this question: Had the Universal Credit
Company transferred this car to the Liberty Motor Company
in Bedford, Virginia-did your transfer also show that the
Universal Credit Company had a lien thereon, and, if so, in
what amount?
A. Assignment was made by the Universal Credit Company
of title certificate issued in their name August 16, 1939, on
the 24th of August, 1939, to the Liberty Motor Company, of
Bedford, Virginia, and the application made by the Liberty
Motor Company, of Bedford, Virginia, shows a lien in favor
of the Universal Credit Company, Roanoke, Virginia, of
$169.00 dated 8/24/39.
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Q. Then, if this car was sold by the Liberty Motor Company to i\fr. Heller, the Universal Credit Company's lien had
increased to $375.12. Is that correct?
A. That is correct.
Q. What do your records show with reference to the other
two second hand automobiles, as to what disposition was made
of them by the Universal Credit Company?
A. 1936 Ford Fordor motor No. 18-3005227-application made on August 16, 1939, by the Universal
page 396 ~Credit Company of Roanoke, Virginia, for repossessed title certificate. This title certificate was issued
on August 16, 1939, in the name of the Universal Credit
Com1mny, of Roanoke, Virginia, and was assigned by the
Universal Credit Company, of Roanoke, Virginia, on the 24th
day of August, 1939, to the Liberty Motor Corporation, Bedford, Virginia. This assignment is a little out of the ordinary,
if you will allos me a couple of minutes to explain it.
Q. Go ahead.
A. It had a lien in the assignment of $122.00 dated 8/24/39
in favor of the Universal Credit Company, Roanoke, Virginia,
and is marked "paid" by the Universal Credit Company, of
Roanoke, Virginia and the assignmen't, therefore, has no lien
shown; there was not any title issued in the name of the Liberty
Motor Company. They simply reconsigned the car to the
next purchaser.
Q. When the title application was filed by the Botetourt
Motor Compady, Incorporated, showing a lien on this car
in favor of the Universal Credit Company, what was the amount
of that lien?
·
A. $100.00.
Q. Who was that car transferred to next after it became
the property of the Liberty Motor Company?
A. W. P. Maxey, of Huddleston, Va.
page 397 ~ Q. When was that transfer made-the title certificate issued?
A. The reconsignment was made by the Liberty Motor Company orf the 29th of August, 1039, to ,v. P. Maxey of Huddleston, Virginia. Mr. l\Iaxey executed his application for his
title certificate, and he gives the date of purchase an~ his
acknowledgment as the 28th of August, 1939; title certificate
was issued by the Division of Motor Vehicles on September
15th 1939 in the name of ,v. P. Maxey, Huddleston, Virginia,
:and shows thereon a lien of $310.20 dated August 28th 1939
in favor of the Universal Credit Company, Roanoke, Va.
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Q. 'J..1llen what do your records show as to the disposition
of the remaining second hand car?
A. A ford Tudor 1938, motor No. 18-4298706-a1)plication
for repossessed title in the name of the Universal Credit Company filed with the Division of Motor Vehicles in Richmond

August 1.6, 1939, and a repossessed title in the name of the
Universal Credit Company, Roanoke, Virginia, issued on August 16, 1939. No further transfer of this vehicle is in the viles
of the Motor Vehicle Division.
Q. As far a.s your records show, this car still stands in the
name of the Universal Credit Company?
page 398 A. Yes sir.
Q. What was the amount of the lien shown upon
the application of the Botetourt Motor Company, Incorporated, in favor of the Universal Credit Company on this car?
A. $289.00 in favor of the Universal Credit Company, Roanoke, Virginia, dated 7/18/39.
Q. Mr. Lamb, if these a1)plications as to the seven new cars
and the three second hand cars, with reference to which you
have just testified, had been received through the maile by the
Motor Vehicle Commissioner's office, when would the titles
on those cars have been. issued?
A. Our mail is received-I can only speak of the general
run of business-that will be fairly accurate-our mail is
received and opened by ten or eleven thirty in the morning.
It is then sorted and sent to the Motor Vehicle Department.
It is highly possible, in the general run of business, that would
reach the title department on the next work day. In other
· words, those· applications received through the mail on July
31st, 1939, would not have reached the title department until
August 1st-either August 1st, or in the evening of July
31st, and no action could be taken on the papers received on the
same day they were received through the mail.
page 390 r Q. No action would be taken the same day it is
received through the mail?
A. You are ferring to applications for titles?
Q. Yes.
A. I can ex1Jlain that in a couple of minutes, if you will
allow me.
Q: I wish you would explain it.
A. Our machinery or operation-we have· the incoming
mail dispenser who opens and sorts and distributes the mail.
The checkers check tl1e application blank, and if it is correct,
it is marked and sent to our addressograph department, and
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there is the actual making of the title certificate, and in the<i. You mean in the addressograph department?
A. Yes sir, and the title certificate is then stamped up and a
copy placed in tlle file, and the application and title certificate
returned to the section that forwarded it to the addressograph
section. In the gener~l run of business, an application received
today would be delivered to the proper section either this
evening or tomorrow morning, and action should be taken
by the checkers before tomorrow at close of business.
page 400 r Q. I understand from you then that no application
for title which the Motor Vehicle Division receives
through the mail on one day would be mailed until the following day after its receipt?
A. Unless request was made either by long distance or some
other way asking for immediate action. If it is written the
day following the chec1rnrs completion of it, from the minute
we receive it until the time we mail it usually requires an
average of about three days. I am speaking ·of the general
run of business. Three days is the average.
Q. But when they are brought into the Motor Vehicle
Commissioner's office in the City of Richmond, is it the usual
practice in that case that the titles are issued the s~me day?
A. It is handled in the· same manner as you would make a
deposit at your bank. It is all done in one operation; it takes
:about ten or fifteen minutes to issue a title.
Q. Do you have photostatic copies of the transactions with
reference to those three used cars?
A. I do.
·page 401 r Q. Are they true photostatic copies of the transaction with reference to these title applications and
.subsequent dealings with these cars, as to which you have tes.tified?
A. They are.
Q. Will you file those with your evidence as your exhibit?
A. I will.
(The documents in question are marked into the record as
Exhibit No. 49).
The Court: Excuse me for interrupting, but before we leave
this question, I want to see if I understand what the sum and
substance of Mr. Johnson's examination on the question of
procuring the title is. Do I understand your evidence to be
that when anyone brings an application to your department,
he can get the certificate of title the same day.
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A. Yes sir.
The Court: If he carries it in, he will get it the same day;
but it would be mailed out on the third day, counting the
day it is received as the first day, if mailed in?
page 402~ A. Yes sir. That would be the average. We receive at this time of the year approximately 475 to
500 applications for transfer of automobiles and license plates.
That does not ·count the cars the;lJ are sold when application
is made for license.
The Court: 'When you say "this time of the year", do you
refer to the latter part of July or the time of the taking of this
testimony, which would be in November?
A. I am speaking of this time of the year.
The Court~ You mean November?
A. Yes sir. And besides that, there are 107 agents of the
state that report to us once a week; that volume pours in week
after week. If we give the title in three days, that is just about
as close to the line as possible. I am explaining to you why
it takes three days. That is as close as we can work.
Mr. Johnson ( continuing)
Q. Mr. Lamb, The Universal Credit Company has had
sufficient experience with the title department of the Motor
Vehicle Commissioner to know that by bringing the applications
for titles to the office the certificates would be r~
llage 403 ~ceived quicker than if they were mailed to the Commissioner. Isn't that correct?
Mr. Apperson: How would the witness know that?
Mr. Johnson: I am asking him if he knows.
A. I feel sure that all the representatives of the Universal
Credit Company that I have come in contact with are aware
of that procedure.
Q. Does the Universal Credit Company have an office in
Richmond, Va.?
A. Yes sir.
Q. Where is that located in Riclrmond?
A. To the best of my knowledge, it is located at Fourth
and Grace Streets in the American Building. I have not
been in the Universal Credit Company's office for a couple
of months; but I don't think they have moved in that time.
Q. I am talking about at the time these applications were
made.
A. That's right.
Q. How far is Fourth and Grace from the office of the
Motor Vehicle Commissioner?
A. A.bout ten square.
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Q. Mr. Lamb, do the records of the office of the Motor Vehicle

Commissioner show at what time the Botetourt Motor
page 404~Company, Incorporated, sold a 1939 Ford, Motor
No. 4663149?
A. 1939 2 Door, motor No. 18-4663149? Is that a 1939
model? Is was manufactured in 1938, as well as I can tell
from the motor nwnber, Mr. Johnson.
Mr. Gentry: Is that automobile under consideration here?
Mr. Johnson: Yes sir. That car is covered by a check according to the evidence already introduced here, of a check was
written by the Botetourt Motor Com1)any, Incorporated, and
if it was received it was dishonored, and the Botetourt Motor
Company, Incorporated, was later required to give a certified check to the· Universal Credit Company on the Eagle
Rock Bank, as to which Mr. Gass testified.
·
.
Mr. Apperson: I don't see why it is necessary to encumber
this record with that. It has not got anything to do with thiff
case. There is some evidence here about the check, but why
encumber this record tracing the history of this parpage 405 ~ticular automobile. The inquiry here has already
gone far enough into it, it seems to me.
The Court : Objection overruled.
A. (continuing) The records of the Division of Motor Vehicles show that this machine was received from the Ford
Motor Company by the Vinton Motor Company, Vinton, Virginia, on the 18th day of November, 1938, and transferred by
the Vinton Motor Company to H. V. N. Hall, 1031 Sheffield
Hoad, Roanoke, Virginia-title certificate issued December
12, 1938, to H. Y. N. Hall with a lien of $674.34 dated 11/19/38
in favor of the Universal Credit Company, Richmond, Virginia.
Title certificate assigned to lfagic City Motor Corporation,
4-00 Salem Avenue, Roanoke, Virginia, by H. V. N. Hall
April 28, 1939, reconsigned by the l\fagic City Motor Corporati on May 13, 1939 to C. G. Osborne, Jr., 102 Westover Avenue,
Roanoke Virginia; title certificate issued in the name of C.
G. Osborne, Jr., May 25, 1939, recording lien of $199.00 in
favor of the Magic City Motor Corporation, Roanoke, Virginia. No further applications or transfer is in the files of
the Division of Motor Vehicles.
page 4:06 ~ Q. Do your records show the name of the Botetourt Motor Company., Incorporated, on any of those
A. There is no connection between those and the Botetourt
dealings?
A. There is no connection between those and the Botetourt
Motor Company, Incorporated, as far as my records show.
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Q. At that time do your records show that this car was
sold by the Vinton Motor Company?
A. The 10th day of November,. 1938.
Q. Mr. Lamb, was the Vinton Motor Company, in November,
1938, a dealer?
A. The Vinton Motor Company was a dealer in Ford automobiles for the license year 1938, which ran from the 1st of
April 1938 to the 1st of April 1939.
Q. Now, if this car had been· originally received by the
Vinton Motor Company from the Ford Motor Company, and
the Vinton Motor Company in turn let the Botetourt Motor
Company, Incorporated, have this car for the purpose of
selling or trading or exchanging, would your records show that
that state of facts existed, or not?
A. Our records are supposed to show all transfers from the
receipt by the original dealer from the factory until it is transferred to the first purchaser. In other words, if it
page 407 ~passe~ through one, two, or three, or any number ·
of dealers, our applications are supposed to be filed
by each dealer stating his source of ownership and his assignment, whether it be to a purchaser or to another dealer.
'l'hat is the requirement we make. We don't always get those
papers, because we don't have the necessary information as
to where the car was actually received. If the dealer states
he received the car from the factory, we take his statement. If
he receives it from another dealer and makes such a statement,
that he received it from a dealer, we require the dealer he
received it from to furnish a statement as to source and of the
assignment to them.
Q. But you say you don't always get that?
A. No sir, we don't.
Q. And if this car was sold or transferred by the Vinton
l\fotor Company to the Botetourt Motor Company, Incorporated, there is nothing in your records to show that that was
true?
A. There is nothing connecting the Botetourt Motor Company, Incorporated, in any way with this particular automobile.
Mr. Johns~n: That's all.

page 408~

CROSS EXAMINATION

By Mr. Gentry:
Q. Mr. Lamb, when an application is received in the mail,
)·;Ou r.1tated, I believe, that the title. was issued generally about
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t11ree days later. Does that title show the actual date that the
certificate was made up, or does it show the date it was received
in the office?
A. The title certificate itself shows that date it was actually
stamped. The application was dated when it was received. We
date in the left hand corner the date the application is received,
and then in the upper left hand corner it gives the date the
ti-ansaction was finally completed and the money passed
through our cash register. '!'he title certificate carries the
actual date of the stamp of our machine.
Q. The date of your record, then, was the date that the title
application is actually received in the office?
A. The date of our record of the title certificate is the date
the title was issued, when it is stamped.
Q. Suppose you had some such a situation where the ten day
provision might possibly be applicable, and the title
1,age 409 ~application was received and the release of the certificate was delayed for three or four days without
the ten day period. How do you do in a situation like that?
A. I don't believe we can consider the title certificate issued
until it has been examined and found correct; I would still say
it would be the date it was· stamped.
Q. How long have you been with the Department?
A. Fourteen years.
Q. I suppose you know most of the representatives in Richmond of Ueneral Motors, and the C.I. T. and Commercial
Credit-in fact, most of the finan·ce companies?
A. Yes sir.
Q. Is it not a fact that representatives of these companies
are in your office practically every day and about the business
of getting title applications and perhaps other business also?
Mr. Johnson: We object to that except as it applies to the
Universal Credit Company.
Mr. Gentry: I t~1ink it is very pertinent. This gentleman has
h•stified here as practically au expert on the procedure in the
office of the Division of Motor Vehicles, and I want
page 410 ~to show that it is not at all unusual for title applications to be presented by representatives of not only
the Universal Credit Company but by other finance companies
in Richmond.
The Court : I think that is all right.
A. I can truthfully say that I see representatives of the
various finance companies in the office practically every day
.on some phase of our business. I cannot say exactly what they
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are there for, unless they are transacting business witli me.
I am familiar with, I think, representatives of the majority of
the motor companies and the finance companies, and I see
those representatives you have asked about very frequently.
Q. Don't you know it is a fact that representatives of the
Universal Credit Company and representatives of other finance
companies frequently make applications for titles to automobiles in person?
A. They frequently make applications for titles in person,
yes.
Q. Mr. Lamb, doesn't it frequently happen that when an
automobile is sold, that a dealer will simply send a title in
blank and the party to whom transferred may not be shown
in the transfer?
A. That is a case of where we think or
page 411 }if we believe that happens, if we have any evidence
of that fact, we call their l1and on it.
Q. Don't you know it is a fact that very frequently happens?
A. I don't know exactly what you mean?
e know it is a
practice of having assignments made in blank, but if we can
put our finger on any one transactiqn and see that that assignment was not made correctly, we require the whole transaction
to be gone over.
Q. Mr. Lamp, suppose you had in your office a situation
where one person would make application for issuance of a
title certificate which would be on a certain date, and subsequent to that date, or the next day, he might bring around another application for title certificate showing a lien on that
same automobile, would not the title appication that first
came in be given preference?
A. You are speaking now of what type of transaction?
Q. Well, let's assume it was an application purely; which
application or lien would have priority?
A. But one title certificate is issued on any one motor vehicle. Unless that application for title on that machine was filed
as an application of a dealer, that situation could not
occur.
page 412} Q. Do I understand, then, that-take for instance
a dealer makes application for a title certificate showing its lien, the effective date of the lien is not the date of the
receipt of the application, but the date that the certificate is
issued. Is that correct?
Mr. Johnson: We ·object to tliat. He is asking the witness
for a conclusion on a question of law. I think he should asl~
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the question as to what the effective date of the title is. In
other words, if the application was received on July 31st and
the title was stamped in his office on August 1st, the title
would be issued showing it was issued on August 1st. I think
Mr. Gentry's question is asking this witness for a conclusion
of law.
Mr. Gentry : I am not certain if, in the final analysis, it
would be a question of law; but I am trying to find out to my
own satisfaction whatThe Court: Let's have the question read back.
(The reporter reads Mr. Gentry's last question)
The Court : You asked him the effective date. That
page 413 ris a question of law.
Mr. Gentry: ( continuing)
Q. Let me see if I can more clearly state what I have in
mind. Suppose you receive an application from a dealer-you
understand that on these cars no previous certificates had been
issued-now, suppose application comes in from a dealer for
a certificate on one car, and then, subsequently to that, you
should get an application from another dealer to someone else
on that same car. Would not the one that was first received
have precedence in your office?
A. Unless they are. received the same date, the application
is checked and if it is found that a particular car is already
registered, he refuses the application and sends it back to the
dealer. However, if both applications reach there the same day,
we would not have a thing in the file to show, and both appli- ·
cations would be completed and title certificates issued; then
when the file card reached the motor file, we would immediately
:find we had two cards on the same car-the same car registered
twice, and we would begin then to find out why two
page 414 ~applications were made. I do not think I could say
a title in that case would be a genuine title except
,vhen issued to the man who actually had the right to apply
for it.
Mr. Gentry: That's all.
RE-DIRECT EXAMINATION
Ily Mr. Johnson :
Q. As I understand it, if the a1)plication for a title was
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received through the mail by the office of the Motor Vehicle
Commissioner on July 31st, and the stamp, which you have
testified in reference to, was dated August 1st, the day following J ulY: 31st, then the title would show as actually issued as
of August 1st. Is that correct?
A. That is correct.
Q. And it would not be as of the date it was received
through the mail?
A. The title certificate does not carry the date the application
was received.
Q. And if that same application received on July 31st was
stamped two days later-on August 2nd-the title would show
title issued on August 2nd?
A. That is correct.
Mr. Johnson: That's all.

.
page 415, }- By Mr Lewey:
Q. Mr. Lamb, I believe you stated as one reason,
and probably the chief .reason, why it took about three days·
to issue a title when an application is mailed, is the volume
of business of the office with which you are connected, and you
referred to the volume of business this time of the year. Now,
the latter part of July or the 1st of August of this year, due
to the volume of business then, if an application is. received
on-we'll say-today by mail, how many days would it have
taken in the usual course to run your gauntlet down there and
the title be issued?
A. I can answer that thls way: Outside of the dates between
March 15th and May 1st, whicl1 clears up our renewal licenses,
and the first week in October, which is the beginning of our
half year fee, the change in volume is not great enough to
make any material difference in our set-up.
Q. So, as to the time required in the_ latter part of July or
· the 1st of August to liave acted upon an application for title
by mail would have been just about the same as now?
A. Approximately the same.
a

Witness leaves the stand.
End of Testimony of Mr. Lamb.
page 416 ~ A. G. Simmons, a witness of lawful age, after
being duly sworn, deposes as follows :
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DIRECT EXAMINATION
By Mr. Lewey :
Q. You are Mr. A.G. Simmons, and are the trustee in bankruptcy for the Botetourt Motor Company, Incorporated, bankrupt, are you not?
A. I am.
Q. As such trustee, what assets of the Botetourt Motor
Company, Incorporated, bankrupt, have you sold to some concern operating in Salem, Virginia?
A. I sold to the Botetourt County Motor Company, who owns
that company, a great deal of shop equipment, tires and tubes,
gas and oil, and Ford accessories.
Q. What did you get for that?
A. $2400.00.
Q. Has. that $2400.00 been paid?

A. It has, by certified check.
Q. And you have also sold some second hand automobiles,
ltave you not?
A. I have.
Q. And I believe you have collected some of the open accounts
and some of the notes, have you not?
A. That is correct.
page 417 ~ Q. This sale of the assets that you have mentioned
to the Botetourt County Motor Company at a price
of $2400.00 cash has been approved by W. S. Engleby, Referee
in Bankruptcy, has it not?
A. It has.
Q. Now, taking into consideration this $2400.00 and the
little bit of money that was in the bank belonging to the Botetourt Motor Company, Incorporated, at the time it went into
bankruptcy, and what you have gotten from second hand cars
sold which were owned by the bankrupt, and what you have
,collected on the open accounts and .the notes, what gross
amount, approximately, have you as such trustee thus far
received?
A. Approximately $3876.00.
Q. And the chief assets of the bankrupt that you have yet
to act upon and get any proceeds from are the open accounts
.and the notes?
A. You mean, that I have remaining?
Q. Yes. Is that right?
A. Yes sir.
Q. I believe thus far you have sent out notices as such
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trustee twice requesting payment of the- notes and accounts
receiveable?
A. That's right, and have contacted some of the
page 418
larger accow1ts.
Q. And you then have received only about $1200.00, in addition to this $2400.00, for the sale of second hand cars, and
around $200.00 that was in the bank and from accounts receiveable and notes receiveable. Is that correct?
A. A1)proximately so. I can give you a little clearer pictu~
of it. '!'hat is an app1·oxiJuate fiture; it is not absolutely
correct. Of the used cars and old junkies, I have sold $427.00
worth.
The Court: Excuse me for interrupting you; but have all
the second hand cars which l1ave been sold been sold for cash!
A. Yes sir.
The Court : You have collected for all of them!
A. Yes sir.
Mr. Lewey (continuing)
Q. Did you finish your answer.
A. 'fhe $2400.00 that I received from the Botetourt County
Motor Company leaves a balance of approximately
page 419 ~$1049.00 that I have collected on open accounts,;
notes, and money found in tlle bank...
Q_. Do you have any second hand automobiles yet to. sell?
A. I have.
Q. Do you have any idea about what would likely be realized:
for them, as a gross proposition!
A. As a gross proposition of all that remains.?
Q. That's right.
A. I would say approximately $4.00.00-. I will be lucky if I
get that from the remainder.
Q. And of the remainder of the accounts and notes. receiveable, if we disregard what S. S. Gass individually owes on
those two items and the other bad accounts and notes, what
would you estimate we might be able to get on the notes and
accounts: receiveable, as a gross proposition?
A. Of course, it is just purely an estimate. There is no way
in the '\\'orId for me to tell. On the accounts receivable, as set
1a.p in the schedule of the bankrupt, the open accounts or
accounts receivable, as set Ul) by the schedule in bankruptcy, is
$5,823.31. Of that amount, Mr. Gass, who was the President of
the Botetourt Motor Company, Incorporated, had an open
account of $2215.29 which I considered worthless, and these
accounts were ap·praised by the appraisers appointed
page 420 ~by the Referee in Bankruptcy at $170.0.00. I estimate
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that if we collect $1200.00 we will be lucky. Can I explain
that?
Q. Just a minute. You mean $1200.00 in all, considering
what you have collected?
A. Yes, I consider $1200.00 the total for this reason: On
the open accounts set up a lot of them, any number of them,
I found l1ave been paid and creidt has not been passed, or
there is some controversy about them, and when I go to Mr.
Gass and say "What about this account," he would tell me
that account ought to have been credited-that the party doesn't
owe it. That has happened 95% of the time. A lot of these open
accounts should not have been set up in the books at all.
Q. What about notes receiveable?
A. Notes receiveable, as set up in the schedule, were $1721.68.
The appraisers appraised them at $720.00, and I found in the
notes receiveable notes there that have been credited on the
back with small payments, and then I have to check them in
tl1e record and find where they had repossessed the car tl1at
the note had been given for.
Q. What, in your opinion, are those notes probably
worth?
page 421 ~ A. Of course, this is absolutely just an estimate,
but if we collect two-thirds of the $720.00, we will
be in fair sha1)e I think. That is what my judgment is.
Q. In other words, we will be lucky to get $475?
A. That's right.
Q. Well, since you have gotten in from all sources something over $3800.00 and you feel you can probably get some
$400.00 for the other l)hysical assets of the bankrupt, does it
not look like that the total assets will be probably some
$5000.00, or a little better?
A. My estimate is I feel that I will be able to collect and
sell around $4500.00 or $5000.00 in cash.
Q. For the whole business?
A. The physical assets that I have under my contr?l no":·.
Q. You mean the notes receiveable, accounts rece1veable,
and the things you sold for $2400.00, and the second hand cars
sold and to be sold?
A. That is besides a reserve that I found with the Commercial Credit Company in Roanoke. That is approximately between $600.00 and $675.00 at this particular time.
page 422 ~ Q. That $4500.00 or $5000.00 leaves out of account
this dealer's reserve that you speak of?
A. That is correct.
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Mr. Lewey : That's all.
By Mr. Johnson:
Q. Mr. Simmons, I believe you are now Postmaster in Fin-

castle, Virginia.
A. Yes sir.
Q. How long have you lived in Fincastle, in this community?
A. Forty-seven years.
Q. Prior to the time you became Postmaster, were you in
the automobile business?
A. Yes sir.
Q. For how long?
A. Fifteen years.
Q. What car did you handle?
A. Ford.
Q. Did you have the same Ford Agency that was later
bought by the Botetourt Motor Company, Incorporated?
A. Yes sir, I sold out January 1936.
Q. During the time you were in the automobile
page 423 ~business, were yo'l engaged in the buying of new cars
and of buying and exchanging second hand cars and
parts?
•
A. I was in the business of buying only new cars, and trading
for used cars. I never did any used car buying.
Q. Did you, in your fifteen years, have experience in selling
and getting rod of second hand or used cars?
A. Yes sir.
Q. From your experience in the automobile business, do you
have what you consider a good understanding of the credit
risks in this county?
A. I think I have, yes sir.
Q. I will ask you, Mr. Simmons, to refer to the schedule in·
bankruptcy in this case-the inyentory sheet.
A. Inventory of what?
Q. It is marked "Inventory," showing second hand cars and
parts, and tires and gasoline, and grease, and things of that
kind.
A. Used cars?
Q. Yes sir. The :first item on this inventory is "1 lot of assorted Ford parts-$2329.42" ; then "Tires, tubes and patches
. (assorted) $276.40 ; "154 gallons of gas, 108 quarts of oil, 150
lbs. expee compound gr·ease, 6 lbs. wheel-bearing grease" all
shown at value of $64.67. These three items, I believe, total the
sum of $2670.49.
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11age 424 ~ A. I have not totaled them. Do you want me to
add them?
Q. I have totaled them, and you can check my figures.
A.. ( after checking the figures) That is correct.
Q. Mr. Simmons, I understand that you sold certain items,
a.s shown on the bankruptcy schedule, to the Botetourt Motor
Company. Is that correct?
A. That is correct.
Q. What items other than those first three items shown on
the inventory sheet in the schedule were included with those
three items in your sale to the Botetourt County Motor
Company?
A. Shop equipment.
Q. What value is placed upon that shop equipment in the
bankruptcy schedule?
A. $1143.08.
Q. What else?

.
A. There is office equipment and furniture and fixtures.
Q. What is that shown in the bankruptcy schedule as tQ
value?
A. $693.77.

Q. And there is another item that I sold.
page 425 ~ Q. What item is that?
A. One Neon sign.
Q. What value?
A. $126.00.
Q. Was there anything else passed to the Botetourt. County

Motor Company shown on the bankruptcy schedule as an
asset?
A. No sir ; not as of this date. I have several things down
there that I have not been able to sell but hope to sell.
Q. Now, the items that you have testified that were sold to
the Botetourt County Motor Company, as shown on the bankruptcy schedule, have a total aggregate value of $4632.34. Isn't
that correct, lir. Simmons? Check my addition.
A. That is correct.
Q. I will ask you, Mr. Simmons, to give me the appraised
value of the first item on the inventory which _1\Tas listed as
having an asset value of $2329.42; or, if you have those three
items a1lpraised together, give me the lump sum appraisal on
the first three items on the inventory.
A. I do not have that separate.
. Q. How do you have that appraisal of it?
page 426 r A. Those Ford parts are bought less 45%. I have
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a net appraisal of $1528.11. That includes that gasoline and oil and grease, tires and tubes, and any accessories
that he had in there. There might have been some other parts
other than Ford parts.
Q. $1528.11 includes all of the first three items shown on the
inventory sheet in the schedule of bankruptcy?
A. That is correct.
Q. What was the appraised value of the shop equipment?
A. $1062.40. Now, that includes the Neon sign.
Q. And what was the appraised value of the office furniture?
A. That include office equipment, shop equipment and the
Neon sign.
Q. In other words, the total appraised value of these dif. ferent items showing a value on the bankruptcy schedule of
$4633.34, was only $2580.51?
A. That is correct.
Q. An~ you sold those items to the Botetourt County Motor
Company for what price?
A. $2400.00.
page 427 ~ Q. Now, I notice that there are several second
hand automobiles listed in the inventory on the
schedule in bankruptcy.
A. That's right.
Q. Did you, upon examination, find that all of those cars
are owned by the Botetourt Motor Company, Incorporated,
or not?
·
A. I found that they were not, but I didn't find that out
until after the appraisal and inventory had been taken on the
used cars of the Botetourt Motor Company?
Q. Well, Mr. Simmons, the total inventory as shown by the
sr,hedule in bankruptcy is $5630.49 ;
A. That is correct.
Q. Deducting from that total amount the first three items,
which aggregate $2670.49, leaves a net value of $2960.00 for
second hand cars, as shown by that schedule. Please state what
the appraisal value of the second hand cars was?
A. Mr. Johnson, the appraised value is going toge hard to
state, because when the appraisers made this check and took
the inventory, of course they went right into the garage and
appraised everything they saw.
Q. The second hand cars were appraised, were they not?
A. They were.
page 428 ~ Q. What value was placed upon them? .
A. $2505.00; but that needs a little explaining
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there. That is what we found.
Q. Go ahead and explain.
A. There was some claimed cars down there I had to give
up, and justly so; on nine of those cars a bona fide title was
established to them.
Q. And those nine which you surrendered were not actual
assets of the bankrupt?
A. They had absolutely nothing in them.
Q. After you deducted those nine cars, what was the value
left as to the second hand cars?
A. I have not checked that. I have a list here that I can do
it quite easily; I have the appraisal sheets here.
Q. You have testified that you are a man that knows the
value of second hand cars. I wish you would please state what
you .consider the total value of all second hand cars which
came into your hands as assets of the bankrupt, as trustee for
the bankrupt's estate, including what you ~old and what you
have on hand.
The Court: Just a minute, lVIr. Johnson. Do you mean the
total number, some of which did not belong to the bankrupt,
or the total a pp raised value of only those as were
page 429 ~established as belonging to the bankrupt as of the
adjudication?
Mr. Johnson: I mean those actually established as being
assets of the bankrupt.
A. I can give you the appraised value as set up by the
appraisers.
Q. Do you mean the appraised value of each one?
A. Yes sir.
Q. You can give me the appraised ·value of each car which
you have ascertained constituted assets of the bankrupt?
A. That's right. Here they are :
$200.00
$ 75.00
$ 35.00
$175.00
$150.00
$ 75.00
$ 40.00
$100.00
$ 75.00
$100.00

.and a lot of junkies.
Q. You mean junk cars?
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A. Junk cars that we found at the panning
page 430 ~mill at about $50.00.
Q. Is that all.
A. And another jlmkie of $10.00.
Q. Is that all?
A. That's all. Just a minute, I - - Q. I am speaking with reference to automobiles and trucks.
A. I found automobiles scattered all over the county, old
junk cars, that I have sold and gotten something out of, that
were not listed anywhere.
Q. What have you gotten from them? The total amount.
A. I don't know.
Q. Approximately how much?
A. Approximately $100.00.
Q. Then the total value of the cars which you ascertained
as actually belonging to the bankrupt as shown by th~ appraisement, other than the $100.00 realized from the sale of junk
which was not listed, is $1085.00. Is that correct?
A. $108.5.00, yes sir.
Q. Against the figure of $2670.49 as shown on the inventory?
A. That!s correct.
page 431~ Q. Have you discovered any o.ther assets of the
bankrupt other than those junk cars scattered arollll:d
qv.er the county which you have sold for $100, other than what·
is listed on the schedule?
A. Yes, I sold two jacks. That is. abm1t all.
Q. What did you get for them?

A. $5.00.
Q. $5.00 for the two or $5.00 each?
A.. $5.00 for the two.
Q. Now, Mr. Simmons,. do you consider the value of $1700.00
at which the accounts receiveable are appraised as being high?
A. I didn't consider it high at the time they made it; but
it now developes it is too high.
Q. And the notes receiveable were listed on the bankrupt
schedule at $1721.68, and were appraised by the appraisers as
having a value of $720.00. Do you consider that appraisal of
the notes receivable also high?
A. I think so ; and the reason that was cut down considerably-I didn't explain that. In the notes receiveable I found
one note of $86.89 that was owed by Mr. Gass, and then another
one of $535 that was owed by Mr. Gass.
page 432 ~ Q. And in addition to those two notes, I understand that you found a note evidencing the sale of
an automobile and that automobile had been repossessed, and
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for that reason you could not collect that note?
A. That is correct.
Q. And those items should never have been included in the
assets of the bankrupt?
A. I would not say so. I don't know that I can say about
that.
Q. You also stated you found quite a number of accounts in
the accounts receiveable, as shown by the schedule of assets
of the bankrupt, tp.at bad also been paid.
A. Yes sir, also been paid. They should not have been set up.
Q. And when you went to Mr. Gass in reference to those
accounts which were in dispute, he said they had been paid?
A. Yes, and I can give you one or two instances to explain
that. I had one open account of $136.00 on a young man up
here in Roanoke County, and I pushed him on it, and he came
in and produced every receipt signed by Mr. Gass for thisr
account with the exception of $40, and he had not been given
credit for any of that, and that account was set up as not
being paid.
Another instance was one . of
page 433~$14.00-that was on a used car, and the man came
over here from Troutville, and I thought he was
going to ship me, and he said he didn't owe it. He said the car
liad been bruaranteed to him and they had to take back and
repair it to that extent. That was what the $14.00 was.
•
Q. Those things began prior to the time of the bankruptcy
of the Botetourt l\Iotor Company, Incorporated?
A. Yes sir, all prior to that time.
Q. After you were ap1)ointed trustee in the bankruptcy proceedings, did you, with someone else, go to see Mr. Fowlkes,
rc:;presentative of the Universal Credit Company, either in
Roanoke or in Fincastle, Virginia, with reference to selling
one of the new cars-one of tbe seven cars which is in question
here?
A. I am not sure-I don't think I had been appointed
trustee at the time I went to see Mr. Fowlkes about
that.
page 434 ~ Q. Was it after the place of business of the Botetourt Motor Company, Incorporated, had been locked
up and closed?
A. Yes sir, it was after that time.
Q. Was it prior to the 14th of August?
A. Yes sir, it was prior to the 14th of August.
Q. How did you come to see Mr. Fowlkes with reference to
one of those cars?
A. At that time I had a new mail carrier coming on, he was
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going to work in the 14th of August, and I had to go to Roanoke
on another matter and while I was up there I decided it would
be a good chance to see about an automobile, so I went to the
Universal Credit Company and talked with Mr. Fowkes about

it.
Q. Who was the party who went with you; or did you go by
yourself?
A. Mr. Brekenridge went with me.
. Q. Did Mr. Brekenridge go with you to see Mr. Fowlkes?
A. Yes sir.
Q. Did you and Mr. Brel{enridge go to see Mr. Fowlkes with
reference to purchasing one of those new cars-one of the
seven in question?
J•age 435 ~ A. I did. I don't think Mr. Brekenridge talked to
Mr. Fowlkes. I know he spoke to him, though.
Q. Just tell the court what conversation you had at that
time with Mr. Fowlkes with reference to purchasing one of
those seven new automobiles.
A. I went in to inquire about it, and asked Mr. Fowlkes if
he would sell the car, and he said he couldn't at that particular
time, he said "we will have to call all of the creditors together
and get permission from them to try to sell the car," and he
said he didn't consider it worth it at that time to go through
all that red tape. So we came on away.
e Q. ,Vhere was this car you had reference to at that timewhen you had that· conversation with Mr. Fowlkes?
A. It was in the Botetourt Motor Company's place of business.
Q. The Universal Credit Company had not at that time repossessed the seven new cars under their action in detinue?
A. I don't think so. I am not positive about that.
page 436~ Q. Just what Mr. Fowlkes told you is what you
have stated here?
A. That is correct.
Q. I understood you to say that was prior to August 14th.
A. I am sure of it. The reason I fix that date is because Mr.
Brekenridge went to work before August 14th.
Q. Is that the only conversation you had with Mr. Fowlkes
with reference to the purchase of one of those seven new automobiles?
A. I think so. I am not positive about that; but I think that
is the only time I talked to him about it.

Mr. Johnson: That's all.
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By Mr. Gentry:
Q. Mr. Simmons, do you recall whether you ever saw this
used car-which is one of the ten cars in question-a 1938 Ford
Tudor, motor ntunber 4298706? Are you familiar with that one?
_A. No sir I am not. If it was traded for around here, I expect
I knew about it, but I don't know it by the motor
number.
page 437 ~ Q. In your experience, what would you call a
fair market value of a 1938 Todur Ford Sedan?
Mr. Carter: "re object to that unless the witness has a
chance to examine or see the automobile.
The Court : Suppose you make your question a little more
specific, if you can, Mr. Gentry. Of course, if it had been in a
wreck it would be worth less, and if could not be run at all it
would be worth still less ; and on the other hand, if it had new
tires, it would be worth more perhaps. Make your question a
little more definite.
Mr. Gentry : (continuing)
Q. I believe you said you had not seen the car.
A. I don't recall having seen it. I don't know it by that
moto1· number.
Q. I will ask you then if you can state what in your opinion
would be the fair market value of a 1938 Ford Tudor Sedan
on which there is a mileage of 24816 miles
.page 438 ~ · Mr Carter: We object to that, Your Honor, because it does not show what age the car was at the
time it went a given mileage. One man might run a car less
than that for a given length of time; another man might cover
that mileage in si~ months. I don't think this witness is
qualified to answer that question.
The Court : I believe he was going to tell you that nobody
in the world can tell from that information.
A. I will say this : I have not had any experience with the
1938 model cars. I went out of business in 1936. I would not
like to say without seeing the car.
Q. I will qualify that question by saying as of August 11th,
1939, and assuming it is in fair shape.
Mr. Carter: Same objection.
The Court: Of course, I don't know what Mr. Gentry means
by "fair shape," and I realize that it might be impossible to
make the question more specific. I am going to let Mr. Simmons
answer the question as best he can.
page 439 ~ A. How far has it run?
Q. 24816 miles.
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A. It would be absolutely more or less of a guess. Judging
from the 1937 models that I tried to sell, I might give you an
estimate on it.
Mr. Carter: We object to any question or any answer he
may make on the grounds that he states he has never had
any experience with any 1938 second hand Ford cars.
A. Maybe I can answer it this way: If the paint job on it
was good, the motor in good shape, tires good, and the upholstery clean, it would be worth $375.00 or $380.00.
Q. Did you see a 1936 Ford Tudor Coupe, which is one of
the used cars, with motor number 2856616?
A. Mr. Gentry, I might save some time here and say that
I have never seen any of those ten cars. I never have seen a one
of them.
Q. Can you give us the fair market cash value of that car
on which there is mileage of 370026 miles, basing your estimate on the same facts on which you based your estimate of
that car a while ago-further that the motor was .torn
down?
page 440 r A. No sir, I could not give you an estimate at all
on that ldnd of car. May I ask this question: Is that
the car in the Chevrolet garage of the Fincastle Motor Company?
Q. That is the one!
A. I saw that car. I didn't recognize it by the motor number.
I saw that car. They made an appraisal on that car. I believe
I know what it was. I have forgotten, though, whether it was
$186.00 or $200.00; but right around that price.
Q. Around $200.00?
A. Yes sir.
Q. Do you recall whether or not you saw a 1936 Ford Pickup, motor number 3005237, which is one of the Ford cars in
these proceedings, on or about August 11th, 1939?
A. No sir, I don't recall it. I didn't pay any attention to it.
I might have seen it on the street among the used cars, but I
didn't pay any attention to it.
Q. Will you state what, in your opinion and from your
experience as a former dealer, would be the fair actual cash
market value as of August 11th, 1939, of a 1936 Forp. Pick-up
truck, with mileage of 33134 .miles, assuming that
page 441 rthe tires were slick, and that the rings were bad,
causing an excessive oil consumption?
A. It didn't have a top on it, did it?
Q. Just a plain pick-up.
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A. You say the rings were bad?
Q. The rings were bad.
A. I would say $250.00.
Mr. Gentry : That's all.
By Mr. Johnson:
Q. Mr. Simmons, the Universal Credit Company has been

financing the purchase of second hand automobiles of this
class for some time, hasn't it?
.A.. I could not answer that question. They were doing
it to a certain extent when I was in business.
Q. The Universal Credit Company, when it first began,
was owned by the Ford Motor Company, wasn't it?
A. I cannot say.
Q. Is principal business, to start with, was the financing
of Ford automobiles-to the best of your knowledge?
A. My information was that they didn't finance
page 442 ~any cars-didn't finance ~nybody but Ford dealers.
Q. You would think that the Universal Credit
Company had a pretty good idea of the value of Ford second
hand cars, wouldn't you?
A. I imagine they got a lot of experience.
Q. The records of the l\Iotor Vehicle Division show that
they now have a conditional sales contract on a car, which you
have valued at $200.00, for $375.12. That coupe-you valued
that at about $200.00, didn't you?
A. Approximatey $200.00, yes sir.
Q. You don't think the Universal Credit Company would
handle a contract on that car showing a lien reserved in its
favor of $375.12 if the value is only $200.00, do you?
A. Was that sold on a retail sales contract?
Q. It was sold to the Liberty Motor Company by the Universal Credit Company, who in turn sold it to an individual,
and the Universal Credit Company accepted a lien in the
name of the individual in the sum of $375.12.
A. I take it that they overhauled that motor and put
that motor in shape. They are bound to have done that before they sold it to any retail purchaser at that price.
page 443 ~ Q. You can get a new motor for a· Ford car for
$40 or $80, can't you?
A. Yes. That block was cracked, as well as I remember,
and you could not use that block.
Q. A block can be weldeq, can't it?
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A. I have seen them welded, yes sir.
Q. With reference to the Ford pick-up truck, motor number 3005227. I believe you stated that car l1ad a value of
$250.00, according to your best knowledge.
A. My best knowledge from the description I had, yes
sir.
Q. The evidence shows that it was sold by the Universal
Credit Company-they hav-e a conditional sales contract on
that car for $310.20. In the sale of second hand automobiles,
where it is financed, do you lmow what the cash payment
is supposed to be?
·
A. Approximately one-third.
Q. Approximately one-third?
A. Yes sir.
Q. So, the financing of these two cars would be for twothirds, pl us carrying charges and insurance?
A. That's right.
Q. Of course the carrying charges and insurance have been
added to the price of that car and included in the contract.
1:age 444 r A. Yes sir.
Witness leaves the stand.
End of Testimony of Mr. Simmons.
At this point---12 :55 p. m., adjournment was taken until
2:15 p. m.
Court Reporter
page 445r

AFTERNOON SESSION

W. M. Minter, a witness of awful age, after being duly sworn,
deposes as follows :
DIRECT EXAMINATION
By Mr. Johnson:
Q. Mr. Minter, are you a practicing attorney at law located

in Fincastle,· Virginia?
A. Yes sir.
Q. How long have you been practicing law?
A. Off and on since 1915.
Q. Mr. Minter, were you in Fincastle on July 31st, 1939,
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when, in accordance with agreement between the Universal
Credit Company, the Standard Finance Corporation, a..nd
the Botetourt Motor Company, Incorporated, tlie keys to the
place of business of the Botetourt Motor Company, Incorporated, were surrendered to Mr. Stuart Carter?
A. No sir, I don't think I was. I don't believe I got into
this case until August 1st.
.
Q. Mr. Minter, I believe you represented the Botetourt
Motor Company, Incorporated, in filing the voluntary petition
in bankruptcy.
A. Yes sir.
Q. Subsequent to the time that the Botetourt MotJ>age 446 ~or Com11any, Incorporated, was closed, and prior to
the time that the Universal Credit Company commenced its action in detinue for the recovery of certain automobiles then in possession of the Botetourt Motor Company,
Incorporated, please state whether or not certain representatives of the Universal Credit Company-the representatives
being Mr. Fowlkes and a Mr. Tice-came to see you in Fincastle, Virginia?
Mr. Gentry: Just a minute. What time was that?
Mr. Johnson: Subsequent to the close of the business on
July 31st and prior to the action in detinue.
(Upon request of counsel, Mr. Johnson's last question was
read to the witness) .
A. I cannot say they came to see me. I was in the building
occupied by the Botetourt Motor Company, Incorporated,
getting information with which to file a petition in bankruptcy
when Mr. Tice and Mr. Fowlkes came in, and I had a talk
with them at that time.
Q. Will you state just what the gist of that talk was you
had with Mr. Tice and Mr. Fowlkes at that time?
page 447 ~ A. '\,Ve were talking mainly about the financial
condition of the company and what the books seemed
to disclose.
Q. What I had reference to in particular was with reference to whether or not any conversation was had there about
the sale of any one of these automobiles to a Mr. Brekenridge.
A. Yes, I tl1ink Mr. Gass came in and said that Max Brekcnridge was going to buy a car, and some of us expressed
.a desire to sell him one of those Fords, and I suggestedQ. · The conversation you are relating was in the presence
i:0f Mr. Fowlkes and Mr. Tice?
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A. It was with them. I suggested that the car might be sold
and the money placed in trust pending the decision of the court
in the final analysis of this thing, and they agreed with that,
whereupon I called you, I believe first, and you referred me
to Mr. Pendleton.
Q. Did you talk to Mr. Pendleton·?
A. Yes sir.
Q. Over the telephone?
A. Yes sir, and so did l\Ir. Tice.
Q. You mean, Mr. L. :B,. Pendleton, the gentleman sitting
here?
A. Yes sir.
Q. Did you first talk to l\Ir. I>endleton?
page 448 ~ A. I think I did-I know I did, yes sir.
Q. What conversation did you have with Mr.
Pendleton?
A. I told him what we had in mind, and he said it would be
all right with his company, provided the money was put in
escrow, I believe he expressed it-and treat the matter the
same as if the automobile was left on the floor of the company.
Mr. Apperson : We move to strike that out on the grounds
that it is not binding upon the Universal Credit Company.
Mr. Johnson: ·wait until I get through.
Q. Did you then tell l\fr. Tice and Mr. Fowlkes what Mr.
Pendleton had said?
A. Yes, I asked Mr. Tice to speak to Mr. Pendleten over
the 'phone.
Q. In other words, when Mr. Pendleton told you it would be
agreeable to the Standard Finance Co1wporation that one of
those cars could be sold, provided the money was placed in
escrow and the money realized from the sale of that automobile would be treated or considered as though it was the
automobile on the fl.001· of the place of business of the Botetourt Motor Company, Incorporated. Is that right?
A. That's· right.
page 449 ~ Q. And you told Mr. Tice that?
A. Yes sir, as I recall, I did.
Q. Then did l\Ir. Tice talk to Mr. Pendleton himself?
A. Yes sir. I wanted to have a thorough understanding
about it, and he talked over the telephone to Mr. Pendleton.
Q. After Mr. Tice had talked to Mr. Pendleton, and after
you had talked to Mr. Tice and told liim what l\Ir. Pendleton had said with reference to the sale of this automobile, did
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Mr.· Tice and Mr. Fowlkes agree to the sale of the automobile
on that basis?
A. Yes sir.
Q. Why was it, Mr. Minter, if they agreed to sell the automobile on that basis, that the automobile was not sold, if
you know that?
A. Mr. Gass came in and said the boy was going to buy
the car, then later he came back and said he had bought a
Chevrolet.
Q. Before he found out he could get it under those conditions, he had already purchased a Chevrolet. Is that correct?
A. That is what I think.
page.450~ Q. Did Mr. 1.'ice and Mr. Fowlkes suggest that
you either call me or Mr. Pendleton with reference
to this matter?
A. I am not sure about tlmt, Mr. Johnson. I think I might
have made the suggestion myself.
Q. But they w~re agreeable to it?
A. Oh, yes.
Q. And they were both 1wesent when you called me and also
called and talked to Mr. Pendleton?
A. They were present during the whole telephone conversation, yes sir.
Q. Mr. Minter, at the hearing before the Referee in Bankrnptcy, this question was asked you; I quote the question
and your answer :
"Q. And did you, when you talked to Mr. Pendleton, tell
him that it was your understanding that the automobiles

,vere to be left there until the bankruptcy court had decided
what to do?
A. I certainly meant that. I don't know whether it was in
so many words or not ; but I told them as long as they had
an 01)portunity to sell the car to go on and do it and hold
the money in escrow. That is the reason I called Mr. Pendleton."
·
page 451 ~Is that correct?
A. Yes sir.
Mr. Apperson: We object to what his understanding was,
.and move to strike out the answer.
The Court : I overrule the objection for the time being.
].\fr. Johnson: ( continuing)
Q. And· you were asked the following question, and gave the
following answer :
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"Before you talked to Mr. Pendleton had you and Mr. Fowlkes and Mr. Tice talked ahout selling that car and letting the
funds derived from the sale of it be put in escrow pending
an official decision of the bankrutcy court?
"A. Yes sir."
That is correct, isn't it?
A. Yes sir.
Q. And then you were asked this question and gave this
answer:
"Q. Was Mr. Fowlkes and Mr. Tice agreeable to that?
A. Yes sir."

That is correct, isn't it?
page 452 ~ A. Yes sir, that is correct.
Q. Mr. Minter, did Mr. Fowlkes have a conversation with you with reference to the action of the Universal
Credit Company in bringing their action in detinue for
the repossession of the seven new automobiles· and the three
second hand cars?
A. Yes sir.
Q. What statement, if any, did he make to you with reference to the action in detinue-whether or not it was his action
01· whether he was required to take such action by someone
also a representative of the Universal Credit Company superior in power to himself?
.
A. I don't recall exactly how he said it; as I understand him,
tllis action was taken by people superior in authority to hims~lf. He didn't tell me he was forced to do it.
Q. Did he leave you under the impression from his conversation that he, himself, had no idea of taking such action?
A. Oh, -yes.-that is originally.
Q. Before he was required to do it by someone, some officer
in higher authority in the Universal Credit Company?
A. That's right.
Q. Was he rather hot-headed with reference to the Universal
Credit Company taking an action in detinue?
page 453 ~ A. I cannot say that he f_elt that way. I don't
know how 11e felt; but it seemed to me to be an explanation of his action.
Mr. Johnson: That's all.
Mr. Apperson: No questions.·
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Witness leaves the stand.
End of Testimony of Mr. Minter.
page 454 r Mrs. A. M. Johnson, a witness of lawful age, being first duly sworn, deposes as follows :
DIRECT EXAMINATION
By Mr. Johnson:
.
Q. Mrs. Johnson, on July 28th, 1939, what was your official
office with the Botetourt Motor Company, Incorporated?
A. Secretary-Treasurer.
Q. I hand you herewith photostatic copy of application
for title on one Delux· Ford, motor number 18-5168817, 1939
model, showing lien in favor of the Universal Credit Company
in the amount of $580.00, signed by the Botetourt Motor Compnny, Inc., per A. M. Johnson, Secretary, and ask you if this
is your signautre?
·
.
A. Yes sir, that is my signature, and Mr. Bolton took my
acknowledgement.
Q. Mrs. Johnson, will you please state upon whose request
you executed this application for and on behalf of the Botetourt Motor Company, Incorporated? Who requested you to
do that, to fill out this application? ·
page 455r A. It must have been Mr. Watkins; he was the
only one in the office from the Universal Credit Comi,any.
Q. This is the Mr. Watkins over here to my left (indicating)?
A. Yes sir.
Q. Was he in the office of the Botetourt Motor Company,
Incorporated, in Fincastle, on July 28th, 1939, at the time
this application was filled out, or just prior to that?
A. Well, he was in the office that day. There was not
anyone else there.
Q. Had you, as Secretary or in any other capacity, ever
executed such an application in connection with loans made
to the Botetourt Motor Company, Incorporated, on new automobiles prior to that date?
A. No sir, I don't recall I ever filled out one of them.
Q. Do you know whether or not Mr. Watkins while there
on that date checked the motor number on the car which was
covered under this application?
A. I cannot say that he did.
Q. Now, that was on Friday, July 28th, 1939. Please state
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whether or not Mr. Watkins was back in the place of business
of the Botetourt Motor Company, Incorporated, or
page 456 ~around in Fincastle on Saturday morning, July
29th, 1939.
A. Yes, he was here on the morning of the 20th.
Q. State. whether or not Mr. Watkins calne over here on
the morning of July 29th 1939, with reference to some bad
checks of the Botetourt Motor Company, Incorporated, which
the Universal Credit Company was then holding?
A. Yes sir, he did.
Q. What did Mr. Watkins tell you with reference to those
checks?
A. He said that he had called the bank and they told him
that the checks were good.
Q. Do you mean by that that the Universal Credit Company
had called the Fincastle bank and the bank had told him the
checks were good?
.
A. That is what Mr. Watkins told me.
Q. When he told you that, what did you tell him?
A. I told him they were not good unless Mr. Gass had
made a deposit that I didn't know anything about; and I went
to the telephone and talked to someone in the bank and he said
the checks were not good; that no deposit had been made.
Q. Was that while Mr. ·watkins was in your presence?
A. Yes sir, he was in the office.
page 457 ~ Q. Did you tell Mr. Watkins that?
A. Yes sh'.
Q. ·wnat did he say then?
A. As I remember, he asked me where Mr. Gass was. He
was out, and didn't come in until after the bank was closed.
Q. Mrs. Johnson, did you keep the books of the Botetourt
l\fotor Company, Incorporated?
A. I tried to.
Q. On sheet No. 1 of the account of the Universal Credit
Company, I notice that you have the Universal Credit Company charged on November 19th with check for $543.50A. Yes sir.
Q. -That is cheek No. 4418-as you may check from the
stub here-covering the same motor number as the check dated
November 19th. On November 29th you have credited the
Universal Credit Company by the same check, No. 4418, for
$543.50. Will you, if you can, please explain what these two
entries mean?
A. Well, that check was evidently returned.
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Q. When you say "evidently was returned", do you mean
that the check was evidently returned by the bank to the
Universal Credit Company, and the Universal Credit Company
returned it to you?
page 458 ~ A. It would not have been returned to us by the
Universal Credit Company until we made it gooduntil the Botetort Motor Company made it good.
Q. The record of evidence shows that the Botetourt Motor
Company, Incorporated, on November 25th, 1938, gave a certified check on the Eagle Rock Bank for $543.50 in place of
the check on the Fincastle bank No. 4418.
A. That was intended for that check.
Q. And you credited the check back to the Universal
Credit Company as of November 29th, 1938. That is correct,
isn't it?
A. That's right.
Q. ·wm you please state whether or not the writing ·on
ihe stub in pen on check No. 4418, 11-19-193 (printed) and
8 written, Universal Credit Company, Delux Tudor 4663149,
.Amount of this check (printed), and in writing, $543.50,-that
is in your handwriting?
A. That is my handwriting.
Mr. Johnson: That's all.

CROSS EXAMINATION
By Mr. Apperson:
Q. Do you know whether or not that check was ever deposited by the Universal Credit Company?
page 459 ~ A. Well, I just cannot say without checking on
the record, but I would not have had that credit
back there if the check had not been returned.
Q. Why wouldn't you?
A. Because I would not have credited the check after I
charged it to their acGount.
Q. You could not credit it without a deposit, could you?
A. It could have come back through the bank, and I would
have to credit it back showing a credit to them, because that
check had not been honored, it was not paid. I don't know
bow the check was taken care of; it was taken care of in some
other bank; a check was issued in some other bank on it.
Q. It was replaced by a certified check, wasn't it?
A. If they could not get the money on it, why demand a
certified check.
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Q. I am not on the witness stand. I am asking you.
A. I beg your pardon.
· Q. If the other check had gone through the bank in regular
course of business, there would not have been any reason for a
certified check, would there?
page 460 r A. Unless the check was returned.
Q. What do you know about whether it was presented for payment or not?
A. I cannot say, because I cannot find that check.
Q. You are not prepared to say it was presented for payment at the bank, are you? You are not undertakin.g to
testify that is was presented, are you?
A. The checlr was given to them in payment of this amount.
Q. But you are not prepared to say they presented the
check to the bank for payment, are you?
A. No, of course not, li.nless I could find. the check showing
why it was returned and so on, if it was returned.
Q. I show you this photostatic copy of this application
that Mr. Johnson just showed you. You made out that paper,
didn't you?
A. Yes sir.
Q. Did you typewrite the original of it?
A. Yes, of course I did.
Q. You typed it all out, didn't you?
A. Yes sir.
Q. And anything that is in there typewritten is included
in your notary certificate?
page 461 r A. Yes, I guess I wrote that.
Q. You wrote it all except the notary's signature?
A. Yes sir.
Q. You filled in this information, and you took it over there
and the notary signed it?
A. Yes sir.
Q. And all the notary· had to do was to sign it?
A. Yes sir.
Q. All filled out, and all he did was put on his signature?
A. That's right.
Q. What time of day did Mr. Watkins came over here on
Friday?
·
A. In the afternoon.
Q. And then he came back again the next day?
A. Yes sir.
Q. Isn't it a fact that this paper, when you think about
it>-was this paper really given by you on the 29th instead
of the 28th?
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A. I don't remember the date.
Q. The paper is dated the 28th of July.

Isn't it a fact
it was given to him on the 29th?
A. No sir. I filled out this paper-it is dated the 28th
and it was filled out on the 28th.
·page 462r Q. Do you remember a conversation with Mr.
vVatkinf! on the morning, I think it was on Saturday morning the 29th?
A. Yes sir.
Q. Mr. Gass was not here then, was he?
A. No sir.
Q. Where was Mr. Gass?
A. I don't know.
Q. Didn't you know he had gone to Roanoke to see these
1,eople over there that day?.
A. I don't know.
Q. Didn't Mr. Watkins tell you on that occasion that. Mr.
Gass had given him titles on those other cars and that you
were to give him one on this one?
A. I don't remember that.
Q. Don't you remember having a conversation with Mr.
·watkins like that on Saturday morning?
A. No sir, I don't remember it.
Q. You say you didn't have such a conversation, or you just
don't recollect?
A. I don't remember.
Q. You may have had it and just don't remember it. Is
that right?
A.I don't remember anything about that part if it.
page 463t Q. Mrs. Johnson, during the time that Mr. Watkins was in your office on that Saturday morning, do
you remember him calling up Roanoke and talking to his
pJace?
A. I cannot say that I remembe~ the conversation.
Q. You remember that he did have a telephone conversation,
don't you?
A. I just don't remember.
Q. Do you remember telling Mr. Watkins on that occasion
that the car represented by this transaction was duplicate
1inanced?
A. No sir.
Q. What do you remember about it? Do you remember anything Mr. Watkins and you discusssed?
A. I .remember about those checks; I called the bank about
that.
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Q. You don't remember anything about this application
at all'?
A. I don't remember that part of the conversation about it.
Q. How did you happen to give it to him?
A. Because I thought it was all right to give it to him.
Most of the finance compani~s-I would not say most of
them-but some of them demand dealer's title, just the yellow
title.
page 464 r Q. Had this car just come in there?
A. I don't remember. I don't remember whether
it came in that day or the day before.
Q. In other words, you just don't have any recollection about
it one way or another?
A. If the car had not been on the floor, I would not have
given him that registration.
Q. Did you not tell him that car had just come in?
A. I don't remember.
Q. You testified about two checks of $543.00-one a certified check and the other not certified. What bank were
those checks on?
A. That check I just now talked about was on the Fincastle bank.
Q. Which check was that?
A. The first check that was given-not the certified check.
Q. ·what bank was the other one on, do you know?
A. I don't know. I have not seen the records.
Mr. Johnson : She didn't testify to that. I believe the
record will show that-about the certified check.
page 465 r Mr. Apperson: That's all.

By Mr. Johnson:
Q. When this title application was filled out on July 28th
1939, with reference to which you have testified, was Mr. Gass
in the place of business at the time that title application was

filled out?'
A. Was Mr. Gass there? I don't think he was. I don't
remember that he was.
By Mr. Lewey :·
Q. Mrs. Johnson, I believe lfr. Apperson asked you if Mr.
Watkins had not told you that Mr. Gass had filled out some
other appications for car titles, and you said you didn't
recall any such conversation between you and l\Ir. ·watkins.
A. No sir, I don't remember it.
Q. If there had been any such conversation between you and
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Mr. Watkins on July 28th, 1939, · or July 29th, 1939, which
ever date they were referring to, you think you would have
rmnembered it, don't you?
A. I think I would have.
page 466 ~ :Ur. Lewey: That's all.
·witness leaves the stand.
End of Testimony of Mrs. J olmson.
page 467~ Stuart B. Carter, a witness of lawful age, being
duly sworn, deposes as follows :
DIRECT EXAMINATION
By Mr. Johnson:
Q. Mr. Carter, were you present in Fincastle, Virginia, on
July 31st, 1939, when Mr. Pendleton, a representative of 'the
Standard Finance Corporation, and Mr. Fowlkes, a representative of the Universal Credit Company, were here when
an agreement was reached between them with reference to the
business of the Botetourt Motor Company, Incorporated, about
the place being locked up, and what was to be done with the
assets of the Botetourt Motor Company, Incorporated, and
the seven new cars and the three second hand cars?
A. Yes sir.
Q. Please tell us just what that agreement was.
A. On that day ]\fr. Pendleton called my office and said he
would be over-or at least someone in his office called and
said Mr. Pendleton was on his way over to my office-for me
to wait for him. So, Mr. Pendleton and Mr. Fowlkes,-and,
I believe, Mr. Watkins was there that day-came down to
my office and went oYer the circumstances of the Botetourt
liotor Company, Incorporated. I got hold of Mr.
page 468 ~Gass, and l\Ir. Pendleton wanted to lmow about
getting an attachment, and Mr. Johnson-I left you
out--I know you were there-Mr. Pendleton wanted to konw
about getting an attachment against the assets of the Botetourt Motor Company, Incorporated, and I told the people
present I thought-Mr. Fowlkes was present at that timeI told them I thought probably the Botetourt Motor Company,
Incorporated, would submit to a voluntary bankru1ltcy rather
than an involuntary petition, and I think I advised l\fr. Pendleton that if they would do tliat and keep the assets intact it
would be unnecessary to get an attacllment. It was my under-
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standing with the Universal Credit Company and the Standard Finance Corporation, ~nd Mr. Gass, who was persident
of the Botetourt Motor Company, Incorporated,. that the place
would be closed that day and the keys would be delieverd to
me, as I was the only one present other than Mr. Gass who
lived in Fincastle, and .I also represented one or two banks
who had been doing business with the Botetourt Motor Company, Incorporated, and I also represented the Stdnard Finance
Corporation. The keys were turned over to me, and I went
over to the garage and locked the place up, bolted the windows,
and kept the keys that night. The next day-either
page 469}the next day or Mbnday-I have forgotten-probably
Monday, August lstQ. Monday was July 31st.
A. Monday July 31st, tlrn next day I had to go to Richmond.
No I didn't have to go the next day; I came up to my office
the next day, and I had to go to Richmond a day or two
after that, and it was agreed then with the Standard Finance
Corporation and the Universal Credit Company that the keys
should be turned over to Mr. Ed Williamson; meantime, the
place had been locked up. I was going to Richmond, and I
didn't want to take the keys with me; so it was agreed that
I turn the keys over to Deputy Sheriff Williamson, and that
was done.
Q~ Now, Mr. Carter, when the matter first came up-when
Mr. Gass was in your office in the rear room of your offices
talking about the situation, about the matter having come
to a head and having to close the place up and everything,
please state whether or not Mr. Gass didn't say-the sense
of his saying-which was that he was glad the thing had come
to a head-that he had been expecting it for ninety days? ·
A. That is what he said.
Q. Please state whether or not it was agreed bepage 470 }tween the Universal Credit Company and the Standard Finance Corporation that the seven new cars
in question as well as the three second hand cars in question
would be kept in the place of the business of the Botetourt
Motor Company, Incorporated, until the bankrupt court could
decide whether or not-decide who. they belonged to, or whether
or not they were assets of the bankrupt.
.
A. That was my understanding-that the Universal Credit
Company and the Standard Finance Corporation had gone
into an agreement there. Of course, as I say, I represented
the bank in Fincastle at that time, and had gone into the
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agreement to keep the assets intact, and at that time we had
discussed and were trying to decide about going into either
.a voluntary or involuntary bankruptcy, and I talked to Mr.
Gass and Mr. Gass said "Yes, that looks like the only thing
to do", or words to that effect-"to go into voluntary bankruptcy", and I thought from what took place between the
Universal Credit Company and the Standard Finance Corporation that the assets were to remain in the building 8.l!d the
building was to locked up until the trustee in bankruptcy took
over the assets.
Q. Was not that what Mr. Fowlkes agreed to?
page 4:71 r A. That is what I thought he agreed to.
He
was present.
Q. Did Mr. Gass know at the time he was surrendering the
keys to the place that he was turning over all the assets in
the place of business of the Botetourt Motor Company, Incorporated, for the benefit of his creditors?
A. He did.
Q. And it was upon agreement of the Standard Finance
Corporation and the Botetourt Motor Company, Incorporated, and the Universal Credit Company, that due to the fact
you were going to Richmond that the keys would be turned
oYer by you to Mr. Ed. Williamson, Deputy Sheriff?
A. That was the agreement, and I turned the keys over
to Mr. Williamson.
Mr. Johnson: Take the witness.
CROSS EXAMINATION
By Mr. Gentry:
Q. As I understand it, this conversation that you have testified to, as to the statements made about closing the place
of business of the Botetourt Motor Company, Incorporated,
was on July 31st, 1939? ·
A. The date it was closed, Mr. Gentry.
Q. That was on. Monday, July 31st, 1939?
A. I think that is the date it was closed.
.
page 4:72r Q. Just who was present?
A. Mr. Fowlkes was present, representing the Universal Credit Company; Mr. Johnson, who is President of
the Standard Finance Corporation; Mr. Gass, who was. President of the Botetourt Motor Company, Incorporated; and I
think Mr. Watkins also was present, who is connected with
the Universal Credit Company.
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Q. Where did the conversation take place?
A. In my offices.
Q. Were all of those gentlemen present at the same time?
A.. I don't know whether Mr. Watkins was present all the
time or not. Mr.
atkins was in and out, and the conversation took place-I have three offices, and it took place in
those three offices. Mr. Fowlkes was doing some telephoning;
but it was all right there in my offices.
Q. There was right much going and coming?
, A. That's right.
Q. Now, what time did the general conversation start?
A. I don't remember; I think it was after lunch.
Q. About how long did he last?
page 473} A. It lasted for a couple or three hours.
Q. Do you recall that Mr. Fowlkes called my office
in Roanoke and discussed with me the proposal that Mr. Johnson had advanced about joining in an attachment against
Mrs. Johnson's property?
A. I do.
Q. So there was considerable discussion about that phase
of the matter, was it not?
A. That is correct.
Q. Then there was considerable discussion about the financial condition of the Botetourt Motor Company, Incorporated, and as to the best course to pursue?
A. That's right.
Q. Now, Mr. Carter, with all that discussion going on over
tJ1at period of time, are you prepared to say that there was
n.ot a qualification or reservation on the so-called agreement
whereby anybody could take such steps as they might be
advised legally in the matter?
A. The only way I can answer that question, Mr. Gentry,
is that I was representing at the time the Bank of Fincastle
and the Standard Finance Corporation. If I had
page 474}had any idea that the Universal Credit Company
would have tried to get ahead of my clients by a
detinue action, or any other action, I naturally would not
have gone into such an agreement and would have used every
legal means to protect my clients.
Q. That is not the question I am asking you. What I asked
you was are you prepared to state that Mr. Fowlkes didn't
qualify his end of the so-called controversy or agreement by
the statement that anyone could take action on advice of counsel, or such legal action as they were so advised.

,v
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A. He didn't make any such qualification in my presence.
Q. Maybe it was so far as Mr. Johnson and Mr. Pendleton

were concerned?
A. I cannot say.
Q. You said that the conversation was going on in three
rooms there over a period of two or three hours.
A. 'l'he only agreement that I know they had, Mr. Gentry,
was in my presence, and the agreement was to -lear..e all the
assets in tact until the trustee in bankruptcy took over, in the
event they went into voluntary bankruptcy. Mr. Gass had
agreed to that.
page 475} Q. If they went into voluntary bankruptcy?
A. Mr. Gass agreed to do that if they went into
voluntary bankruptcy.
Q. How about l\fr. Minter? WasnJt Mr. Minter around?
A. He was not present at that time.
Q. Who was representing the bankrupt?
A. He was not represented.
Q. Did you know that Mr. Minter had been of the opinion
on July 31st that he didn't know whether conditions warranted
bankruptcy or not?
A. Mr. Minter was not even representing Mr. Gass when we
went into this thing.
Q. Didn't Mr. Gass contend during that conference that he
was solvent?
A. Well, Mr. Gass said he thought he was solvent; he said
he had been worrying for ninety days or so, and was glad the
thing had come to a head.
Q. And he said he thought he was solvent?
A. Yes sir.
Q. Then, Mr. Gass didn't at that time agree to bankruptcy?
A. Mr. Gass said "Yes, that is the only thing to
page 476 }do", and he said that he would agree to go :into
voluntary bankruptcy. Afterwards he employed Mr.
Minter.
Q. He employed ]\fr. Minter after he had said that?
A. Yes sir.
Mr. Gentry: That's all.
0

RE-DIRECT EXAMINATION
By Mr. J olmson:
Q. Mr. Carter, Mr. Gentry has asked you about the discussion in tl1at meeting on that afternoon with reference to the
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financial condition of the Botetourt Motor Company, Incorporated. Everybody who was in the meeting at that time was
satisfied then, if not before, that the Botetourt Motor Company, Incorporated, was insolvent, were they not?
A. I would say so, with the qualification that Mr. Gass
made some statement that afternoon that he thought that if
the thing was properly handled it would pay out; but as far as
Mr. Fowlkes and Mr. Pendleton were concerned, it was my
impression that there was not anything· to do but go into
bankruptcy.
Q. You spoke of your three offices. All of the rooms are
connected, aren't they? All together?
page 477 ~ A. That's right.
Q. Mr. Fowlkes, and Mr. Pendleton, and you and
myself were all present at the time Mr. Gass delivered the
keys to you. Isn't that correct?
A. Yes sir.
Q. And that was the afternoon of July 31st, 1939?
A. That is correct.
Mr. Johnson: That's all.
Mr. Gentry:
Q. Do you recall that there was some suggestion about
the Standard Finance Corporation taking over the business
or undertaking to liquidate it, as a possible alternative to
taking bankruptcy?
A. I don't recall that.
Q. You don't recall that as an alternative solution?
A. I don't recall any disucssion at all along that line.
Q. That is one of the things that may have happened when
you were not present with those gentlemen, isn't it?
page 478 ~ A. Yes, but I feel confident that everything gone
into about an agreement, inasmuch as I was representing the Standard Finance Corporation, was gone into
when I was present.
.
Q. Mr. Carter, what time did you understand this hearing
. was to be resumed this morning? There was about seven of
us here when the hearing broke up yesterday, and some of us
are not in entire agreement as to just when it was ordered reswned this morning. I think it was 9 :30; what do you think?
A. I understood it was 9 :30.
Q. Are we both w1·ong? Somebody else said it was ten
o'clock. I just wanted to show how those things can be misunderstood.
Mr. Gentry: That's all.

•
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Witness leaves the stand.
End of Testimony of Mr. Carter.
page 479 ~ J. E. Rauch, a witness of lawful age, after first
being duly sworn, deposes as follows:
DIRECT EXAMINATION

By Mr. Johnson:
Q. Mr.. Rauch, are you employed by th~ Commercial Credit

Company?
A. Yes sir.
Q. In what capacity and in what location?
A. I am district representative, with headquarters at Roanoke, Virginia.
Q. How long have you held that position ?
A. Three years.
Q. In the Fall of 1938 had your company been :financing
the purchase of any wholesale plan or new cars for the Botetourt Motor Company, Incorporated, and also some second
band or used cars sold by it?
A. We financed some prior to that tim~prior to the fall
of 1938.
·
Q. Do you know Mr. Fowlkes, the gentleman away back
on the side to my left? (indicating)
A. Yes sir.
Q. How long have you known him?
A. Six, eight, or nine years.
Q. Was Mr. Fowlkes in the office of the Commerpage 480 ~cial Credit Company in Roanoke, Virginia, in fall
of 1938?
A. Yes sir.
Q. You knew he was a representative of the Universal
Credit Company at that time?
A. Yes sir.
Q. And llad known it for sometime prior to that, didn't you?
A. That's right.
Q. Did you and ]\fr. Fowlkes have a conversation with reference to the Botetourt Motor Company, Incorporated?
A. Yes sir.
Q. Just what did you tell Mr. Fowlkes at that time with
reference to the Botetourt Motor Company, Incorporated,
·with reference to the duplication of financing on wholesale
6Cars, new cars on wholesale plan?
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A. At that time we thought it was necessary to discontinue
the financing of any wholesale or retail paper with the Botetourt Motor Company, Incorporated, as a result of approximately $1700.00 worth of irregularities~shortages, in other
words-with the Botetourt Motor Company.
Q. How did those shortages arise?
A. They were shortages made by two or three· difi,age 481 ~ferent jobs of financing. One was where a man gave
us his affidavit that he had not signed our conditional sales contract and note, and our investigation disclosed
it was financed in three places.
Q. Financed with your company and what other company?
A. The same car.
Q. I say, financed with your company and what other company?
A. The Universal Credit Company, the Standard Finance
Corporation, and the First National Bank of Troutville; and
we had other cases where we had, a conditional sales contract
and where the purchaser claimed the car had never been delivered, and we were never able to locate those cars. At
that time we had no duplications on wholesale. All of ours
were retail irregularities.
Q. How many duplications ·at that time did you have on
retail?
A. The total amounted to $1702.00; I would say there were
either six or seven.
Q. Did you go into this fully with Mr. Fowlkes and tell him
about each case, each case of duplicate financing with reference
to the Botetourt Motor Company, Incorporated?
page 482~ A. It was discussed with Mr. Fowlkes and our
office manager, a gentleman by the name of Ross-,
and Mr. Duckett, the zone manager for the Ford Motor Company.
Q. When you say zone manager, what zone do you have
reference to?
A. Roanoke zone manager.
Q. Did you have the matter written down on a memorandum
at that time?·
A. Yes sir~
Q. Do you have that memorandum with you?
A. No sir.
Q. Did you go over this memorandum and explain fully
to Mr. Fowlkes what the situation was?
A. I had on this memorandum the date we financed the
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contract, the date the other company financed the contract, the
name of the purchaser, and the amount involved in each case.
~I.1he amount was $1700.00, and we also understood the Standard Finance Corporation ha<l some of those irregularities.
Q. Did Mr. Fowlkes see this memorandwn, or, did you explain it to him-go into detail with him, and show him about
the duplicate financing?
A. I cannot answer that. I don't remember.
page 483 }- Q. \Vere you going over the situation in the
presence of l\fr. Powlkes-were you going over the
situation primarly for the benefit of Mr. Duckett because of
his employment with the Pord Motor Company, and Mr.
Powlkes was present?
A. Yes.
Q. And as a result of what Mr. Fowlkes ascertained at
that time, did he, in your presence, 01· in your office, call
llis Richmond office with l'efel'ence to a contract his company
held with the Botetomt Motor Company, Incorporated?
A. He telephoned from our office to his Richmond office, and
as I reniernber he was financing two cars on wholesale, one
of which had been paid ty a check there was some question
.about, and two retail cars. The two retail transactions were
ones that we had rejected, and the dealer sent them on to
him.
Q. That is pertaining to dealings with the Botetourt Motor
Company, Incorporated? The deal that you rejected was also
.submitted to the Universal Credit Company?
A. Yes, we rejected it because of the man's credit.
Q. Mr. Rauch, do you remember what time that conversation took place when Mr. Fowlkes was present in the fall
of 1938?
page 484~ A. I would have to guess. I~ was in December,
in the late fall.
Q. In the fall of 1938 anyway?
A. Yes sir, the late fall.
Q. When Mr. Fowlkes }Jhoned to his office in Richmond
from your office that day about this check, did yqu gather from
him what he found out from his Richmond office?
A. I gathered that the check was being returned to his
bank that day, because apparently it was protested; and I also
understood that another car that they hacl on floor plan had
been sold and had not been paid for four or five days later.
Q. Did you understand that from Mr. Fowlkes?
A. Yes. That is the only wa.y I got it.
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Q. You understood tlte check had been return~d protested
as no good, and the Botetourt Motor Company, Incorporated,
.had at that time already sold another car on the wholesale
plan which the Universal Credit Company had financed without
notifying the Universal Credit Company of the sale?
A. That was my understanding. I don't know for what
reason the check was retw·ned.
Q. Did Mr. Fowlkes say anything to you at that time, or
in your presence, that he was going to get a certified cl1eck
for that amount from the Botetourt Motor Company,
page 485 ~Incorporated, or endeavor to get one?
A. He didn't say. I don't know.
- Q. Did you, in the fall of 1938, as a representative of the
Commercial Credit Company have a definite agreement with
Mr. L. F. Pendleton, Secretary and Manager of the Standard
Finance Corporation that the Standard Finance Corporation
could handle the wholesale plan cars of the Botetourt Motor
Company,_ Incorporated; that your compnay would not :finance
for thein anymore?
A. I told him it was because of the irregularities that we
would not :finance any kind of cars for thein.
Q. As a result of those irregularities your Company didn't
:finance any further for the Botetourt :Motor Company,. Inc~
porated. Is that correct?
A. That is correct.
Mr. Johnson: That's all

CROSS. EXAMINATION

By Mr. Apperson:
Q. How many times did you have any conversation with

Mr. Fowlkes about this matter?
A. Once.
page 486 r Q. And you say that was in the fall of 1938?
A. Yes sir.
Q. And on that occasion you had had some transactions with
the Botetourt Motor Company, Incorporated, that you thought
irregular?
A. That's right.
Q. Who all was l)resent at that conversation?
A. Mr. A. J. Ross, who was Office Manager of the Commercial Credit Company, the Zone Manager for Ford Motor
Company, and Mr. Fowlkes?
Q. What was the occasion 9f this conference?
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A. As soon as we found the first of these irregularities, we
immediately notified the Ford Motor Company we could not
pay off any more wholesale in Norfolk. Those cars are shipped
to the dealer and paid for out of the office where the Ford
branch is located. We notified our Norfolk office we could not
finance any more wholesale for that dealer, and I called Mr.
Duckett on the telephone, as I remember, on Monday, because
of him being in Norfolk, and told him more completely what
we had found. We didn't notify the Universal Credit
page 487 ~Company in any way at all, and Duckett came to
our office Tuesday morning-the next day-and
the next thing I knew Fowlkes came in our office. Apparently
he got his information from Ford. We didn't kl;low.
Q. And you had only one conversation with him?
A. Yes.
Q. You didn't lose anything on the Botetourt Motor Company, did you?
A. No sir. They paid us off.
Q. Didn't you, later on on that occasion get Mr. Gass to
come to your office-at that time?
A. He didn't see me. He might have seen-he might have
been in there and seen somebody else.
Q. Isn't it a fact that some representative of your company got Mr. Gass to explain those transaction?
Mr. Carter: That would be hearsay. We object.
A. He attempted to expain those transactions, but so far
as I personally lmow he was not in our office.
·
Q. But an explanation w~s made?
The Court : Do you know about this alleged explanation?
Did he make it in your presence?
page 488 ~ A. No sir.
The Court: Objection sustained.
Mr. Apperson (continuing)
Q. You have supervision of the records in your office, don't
you?
A. I am in charge of this district, but I never go into 'details,
other than I am familiar with the fact of what was found, as
far as we are concerned. Mr. Ross handled the details.
Q. You know, in fact, that Mr. Gass made an explanation,
don't you?
Mr. Carter: We object.
Mr. Apperson: I just asked him if he knows, as a matter
of fact, that Mr. Gass did make an explanation. I am not
asking him anything about the conversation. I know that
would be hearsay .
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The Court: It looks like it would be a question,_what constitutes an explanation.
Mr. Apperson: The point I makeThe Court: According to what this evidence says, Mr. Gass
was short in several different transactions. I don't
page 489 ~know wl10 said he was shortA. He 11aid us for them.
Mr. Johnson: If the district manager knows, in fact, whether one of bis subordinates had a conversation with Mr. Gass
in which those transactions were explained, the fact they were
explaned would be hearsay.
The Court: You are trying· to say what constitutes an
explanation. I think this gentleman could say that his information is that one of his representatives conferred with
Mr. Gass, but whether Mr. Gass made what is called an "explanation" or not might be another thing.
Mr. Apperson: Wllat I asked him was whether, in his
capacity as district manager-whether or not it has been reported to him that an explanation had been made. I didn't
ask him the contents.
The Court: I think they are entitled to insist upon their
objection with the use of that word "explanation".
page 490 ~~fr. Gass, for instance, over at Clifton Forge this
past week, tried to make an explanation of how he
b.ooked Mr. Pendleton's company for $2700.00, and the jury
convicted him criminally; but, frankly, I didn't call Mr. Gass's
testimony an explanation. I think you can prove by this wtiness that there was a report that Mr. Gass had a conference
about the matter and that Mr. Gass paid up the debt. Of
course, if you admit here that Mr. Gass told the Commercial
Credit Company that these six instances were all mistakes
and that thereupon the Commercial Credit Company reported
that to Mr. Fowlkes and that Mr. Fowlkes thereupon believed
that Mr. Gass had "been born again" and started anew, and
the Universal Credit Company then started with him again,
then it would be admissible. But, what difference does it
make what explanation Gass made to the Universal Credit
Company as to why he was short m six cases unless it was
communicated to your client.
page 491 ~ Mr. Apperson: I snpopse I will have to ask l:Ir.
Fowlkes what ·was communicated to him.
The Court: I understood Mr. Fowlkes, in substante the
other day, to· deny that he had been advised of this matter in
d.etail. Of course my recollection is not exactly as to every
word of his testimony.
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Mr. Johnson: He denied that Mr. Rauch was present. He
said the only one present was Mr. Ross.
The Court: My recollection of his testimony-I may be
wrong about it-is that there was some general discussion
about Mr. Gass's irregularities. The record will show; I am
11ot attempting to quote him verbatim, in justice to Mr. Fowlkes.
Mr. Apperson: My recollection of the testimony was that
Mr. Fowlkes had had this conversation with the representative of the Commercial Credit Company, and that he understood that these transactions had been cleared up.
The Court: I didn't understand Mr. Fowlkes as
page 402 ~saying that he understood at the time of this conversation it was cleared up. I think on the cross
examination of Mr. Fowlkes-I think his cross examination
will show that along about the first part of the year 1939
when Mr. Fowlkes started doing business with Mr. Gass again
-which he had not done for some time, Mr. Fowlkes sent out
a circular letter to the finance companies making inquiry about
him. One got to Mr. Pendleton of the Standard Finance Corporation, and Mr. Pendleton replied. I think that is in the
record. If I recall correctly-I am not saying I am correctthat correspondence took place in 1939, a considerable time
after the date of the alleged conversation that took place
which Mr. Rauch is now testifying about. I may be wrong
about that.
l\fr. Apperson (continuing)
Q. This one conversation you had, I understand was in
the fall of 1938?
A. That's right.
Q. And you had no conversation with Mr. Fowlkes or any
other representative of the Universal Credit Company after
that?
page 493~ A. No sir.
Mr. Apperson: I move to strike out all the testimony to this witness on the ground that, in the fir~t place, it
· does not tend to show any insolvency on the part of the Botetourt Motor Company, Incorporated; the only thing it does
show, if anything, is that there has been some irregular transactions, and it does not have any value so far as the questions of
solvency is concerned; in the second place, it took pace in the
fall of 1938, and wl1at the condition of the Botetourt Motor
Company, Incorporated, was in 1938 would have. no eff~ct
upon determining the point as to whether or not 1t was msolvent at the time of bankruptcy.
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The Court: I overrule the motion for the time being.
Mr. Apperson: That's all I want to ask him now.

RE-DIRECT EXAMINATION
By Mr. Johnson:
page 494~ Q. You said that Mr. Ross, your office manager,
was present at the time?
A. Yes sir.
Q. How does Mr. Ross spell his name?
A. R-o-s-s.
Q. At the time you had this conversation when Mr.. Ross
was present, did Mr. Ross have· a record of the transaction?
A. A record of the transaction?
Q. I mean, a memorandum of what you all were ~scussing
there-a record made by your company of the transactions
"\'\ith the Botetourt Motor Company?
A. There is a record, and I forgot to bring it with me-a
list of those transactions.
Q. ·Mr. Ross had that with him at the time you all were
discussing it?
A. Yes sir.
Q. Did you follow the transaction after that?
A. Only that I know we got our money. In fact, we may
have had our money then. I don't remember just when we got
.our money. I know we didn't lose anything, if that is what
you mean.
Q. I don't want to ask a question in opposition to his
Honor's ruling; but there was a record made and that record
was under examination between the two of them at that
time?
page 495 ~ Mr. Apperson: Cannot you produce the record?
The Court: You can tell him to produce the record.
Mr. Johnson (continuing)
Q. Didn't you actually talk to Gass about these irregularities?
.
A. Yes sir. I have not talked with him, though, since before they were discovered.
Q. Did you afterwards make inquiries at your office and
ascertain whether or not the transactions mentioned in that
record had been cl~ared up?
A. Yes sir.
Q. And you knew they had been cleared up?
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A. Yes sir.

Mr. Johnson: That's all.
The Court:
Q. Did I understand you to say that in some of these in-

stances, your company had taken a conditional sales ·contract
and a note supposed to be secured thereby, covering cars w~ch
the purported purchaser never had received?
A. The purchaser denied ever receiving the automobile.
page 496} Q. Did your company say they had received it?
A. The purchaser denied ever seeing the contract.
Q. That is what I am trying to get at; what you mean when
you say irregularities. If I understand you now, the effect
of the denial of some of the purported purchasers was to accuse
Mr. Gass of forgery?
A. Yes sir, we have one of those in writing.
Q. One of the purported purchasers of a car that Gass
:said he sold on a contract which he took with your company
was a car about which you had a written statement from the
purported purchaser stating that the contract and the note
were a forgery?
A. As I remember, he didn't say "forgery": He said he
had not signed it. You can· call it what you want.
Q. Well, I ·believe in calling a spade a spade. He said
he didn't sign it and that is the same as accusing Mr. Gass
of forgery. H<,>w many of these alleged forgeries did you
have?·
page 497 r A. I cannot answer that.
Q. Did you have more than one?
A. One only at-we only had this one at that date.
Q. I didn't ask you that. Was there any more of them
forgeries?
A. That is a hard question for me to answer,
Q. How many did you have that the purchaser claimed were
forged papers?
A. We only had one that we actually traced back into thoroughly. All the others claimed they didn't know anything
:about it.
Q. What do you mean "didn't know anything about it"?
,Vhat do you call it?
.
A. They would not admit they had signed the contract.
'They didn't have the car and didn't_ sign the contract.
Q. That is what I am trying to get. at. It doesn't make
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any difference to me what the facts are. I am trying to get
at the truth about this matter. You know Moses had a
name for it when he brought the tablets down from Mount
Sainii.
IJage 4~8 ~ A. The purchaser said he didn't sign the contract, and there were possibly two other cases where
the purchaser claimed he never had the car, and they would
not admit they had signed it or deny signing it. 1.'hey said
-they didn't want anything to do with it.
Q. l\Ir. Gass paid you off for those contracts properly due
to you by other people?
A. Yes sir.
The Court: I am just following up what ·both· you and
Mr. Johnson had asked about. You asked these so-called
irregula1·ities, but you all looked like you were easing it over.
Mr. Apperson:
·
Q. Did you take those· contracts and examine them yourself-?

A. No sir, not personally. All I had was the report.
Mr. Apperson: Is that hearsay, your Honor.
The Court: Yes. You said something about hearsay evidence a while ago. Do you want to insist on that?
page 400 ~The only reason in the world I questioned this
witness was that you all both brought up the fact
that Gass had been guilty ·of irregularities,----one of them was
a fellow had signed an affidavit that he had never had the car
and had never signed the note and had never signed the contract, and I didn't know but what that might have been an unconscious mistake, but it might have been a willful mistake,
and I was trying to get out what he meant by irregularities.
A. These gentlemen asked me if I had personally approached him about these cases. I don't think so, but I
know the statements I made were correct. I was the one,
however, that took the affidavit from the party that had a
car financed in three places. I made the affidavit for him
myself and he signed it. The other ones, I don't know anything about.
Mr. Ap1lerson:
Q. Let me ask you this question: Did you ever see a
-written explanation in your office made by Mr. Gass, or a
report of any interview· between representatives of your company and Mr. Gass, with reference to these transactions?
A. No sir.
page 500 }- Q. Was a report made at any time?
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A. No sir.
Mr. Carter : Objection.
Mr. Apperson (continuing)
Q. Did any representative of your company make up a
report of his investigation?
Mr. Carter: Same objection.
The Court: He just asked him if a report was made. He
c,an answer yes or no.
A. A verbal report was made; no written report.
Q. No written report?
A. No sir. You asked me if he made a report of any conversation with Mr. Gass, didn't you?
Q. Yes-any representative of your company investigating
t,1ese t1~ans~ctions-did they interrogate Mr. Gass about that,
and did he incorporate that investigation ill a report.
A. I cannot answer that. He may have made a report to
my office .
.Q. Did 4e mE\,ke any report to you?
. A. No.
.
·
Q. Did he make any report to Mr. Ross?
page 501 r A. Ross would be the one making the report. ,
Q~ And you never saw any written report from
~uyhody?
A. No sir. The only thing I was interested in was getting
the money.
Mr. Apperson: That's all.
By the Court:
Q. Did your company, as far as you know, utilize the
·services of Mr. 0. B. Lemon, Special Officer of this County,
or Mr. E. B. "Williamson, Deputy Sheriff of this County, to
.collect any or a part of these so-called irregularities?
A. No sir.
Mr. A1Jperson: He said they paid him.
Q. Did you discuss this condition that you found with the
Ifotetourt Motor Company, Incorporated, with Mr. Pendleton,
of the Standard Finance Corporation?
. A. Yes sir.
· Q. Did you convey to him the same information you conveyed
to Mr. Fowlkes, of the Universal Credit Company?
page 502 ~ .A~ I discussed it with him more or less in detail,
except I don't think this writt~n report was discussed that I mentioned a while ago.
·
Q. I may have misunderstood you; but I didn't know there
had been a written report.
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A. You asked me if a written report was made up after
the matter had been discussed with Gass. You asked me
if they didn't have a convesation with Gass and come back
and make a written report. That is the way I understood your
question. As we uncovered these various deals before we ever
saw Gass, we investigated the details of the transactions.
Q. Did you ever give Gass an opportunity to be heard on
these things?
A. I didn't.
Q. Did someone in your office?
A. I understand so.
Q. Did they make a report on it?
A. Not to me.
Q. To your office?
A. A report may have been made to the home office, but not
to the Roanoke offi.ce.
·
Q. Isn't it the practice of your company to require written
reports.?
A. Where we get our money, they do not generally
r,age 503 }go into detail. However, if there is a shortage, if
,
it is not actually taken care of, we have to make a
detailed explanation in to our legal department. ·
Q. If you found out something, and sent ~mt one of your
men to make an investigation, and he :finds things and reports
suspicious circumstances, don't you give the dealer a chance for
a hearing or a chance to ex1)lain it ; or do you just accuse him
without hearing his side of it?
A. Gass was a1lproached after these various discrepancies
took plac~.
Q. Approached by whom?
A. By Ross.
Q. Did Mr. Gass explain to Mr. Ross?
A. I understand so.
Mr. Apperson: That's all.

By Mr. Johnson:
Q. Was that explanation that Mr. Gass made satisfactory
to your office?
A. Not to the point of where we would continue :financing
bim.
The Court: After discussion, it is agreed between counsel
that objections to the testimony of Mr. Rauch, insopage 504: }far as it pertains to hearsay, are hereby withdrawn,
but that counsel for the Universal Credit Company
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do not withdraw their objection to its relevancy as set out in
the motion to strike it out.
·
End of Testimony of Mr. Rauch.
Witness leaves the stand.
' page 505

r

J. W. C. Johnson, a witness of lawful age, being
first duly sworn, deposes as follows:
DIRECT EXAMINATION

By Mr. Carter:
Q. You ar·e Mr. J. W. C. Johnson, are you not?
A. Yes sir.
Q. I believe you are President of the Standard Finance
Corporation.
A. Yes sir.
Q. And also acting as counsel for them in this case?
A. Yes sir.
Q. Mr. Johnson, were you in Fincastle on July 31st, 1939?
A. I was.
Q. What was your business in Fincastle on that date?
A. We came over here with reference to the affairs of the
Botetourt MotQr Company, Incorporated.
Q. Was there any agreement among any of the creditors
of the Botetourt Motor Company, Incorporated, as to the
c1osing of the business-of the place of business on that
date?
page 506 ~ A. Yes sir, there was an agreement between the
Stnard Finance Corporation and the Universal Credit Company, and I understood you were representing the local
bonk, the Bank of Fincastle.
Q. What was that agreement, Mr. Johnson?
A. Our agreement was that the place would be closed that ·
day and the keys would be delivered to you, and we were all
present when the place was closed and Mr. Gass delivered the
keys to you.
Q. Was there any understanding as to whether or not the
assets of the Botetourt Motor Company, Incorporated, should
be kept intact?
A. That was my understanding from the conversation I
had with Mr. Fowlkes, representing the Universal Credit Company, and you, representing the local bank, and Mr. Gass, and
Mr. Pendleton, representing the Standard Finance Company.
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Q. How long were the assets of the Botetourt Motor Company, Incorporated, supposed to stay intact?
A. My understanding of the agreement was they were to stay
there until final determination by the bankrupt court.
page 507 ~ Q. ·what was the understanding about the Botetourt Motor Company, Incorporated, going into bankruptcy?
A. I asked Mr. Fowllms, the representative of the Universal
Credit Company if he didn't think thus far that the only thing
to do was to go into .bankruptcy, and, in effect, he said it
was. I asked him if his company would be willing to join in
an involuntary petition, if such petition was necessary, and
he said he didn't have the authority himsef to join in that, and
would not have unless he got it from someone in. authority
above hlmself in the Universal Credit Company.
Q. Upon that agreement was that place locked up?
A. Yes sir.
Q. I believe you said the. keys were delivered .to me.
A. That's right.
Q.: Was there any agreement as to whether or not any one
of the creditors could take any legal action to diminish the
assets or to get a preference by such proceedings.
,
A. I never heard of it.
·
Mr. Gentry: I object to that question.
The Court : Overruled.
page 508 ~ Mr. Carter ( continuing)
Q. Did you hear Mr. Fowlkes qualify his state-·
ment that the Universal Credit Company agreed to keep the
assets intact, that they wer~ not to be removed except by legal~
process?
_
A. You mean, in his testimony in this case?
Q. No, in his agreement in my office.
.
A. I never heard him make any such qualification until
he testified in this case that he said he made it.
Q. Was there any such qualification made in your pres·ence?'
A. No sir.
Q. Was there any discussion there as to whether or not
tbe Standard Finance Company should attach the property
of the Botetourt Motor Company, Incorporated, on that date?
A. We discussed the question of attacl1ing Mrs. Johnson's
property. We discussed with Mr. Fowlkes as to what we might
do, and then it was agreed that all the property would be left in
the place as it was subject to the final action of the bankrupt
court.
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page 509 r Q. I believe there was an agreement with Mrs.
Johnson. Uo you know anything about that?
A. Yes, I was present; Mrs. Jolmson was present, and Mr.
Minter was present at that conversation which took place in
the garage building of the Botetourt 1\Iotor Company, Incorporated, in Fincastle-not in the office-but back where the
cars were kept, and there was assurance~ made by Mrs. Johnson, when her attorney was present, that she would not directly
or indirectly either dispose of or mortgage or encumber any
of her property, and on her assurances, we agreed not to
take any action. I think Mr. ~,owlkes was present-I can't
be positive of_ that-but if he was not present, I informed him
of what agreement we had reached with Mrs. Johnson, and
he said that was agreeable to him.
Q. Mrs. Johnson was the Secretary and Treasurer of the
Botetourt Motor Company, Incorporated, and the one who testified here today?
A. The same one.
Q. The agreement with l\Irs. Johnson didn't have any connection at all with the bankrupt proceedings of the Botetourt
Motor Company, Incorporated, did it?
page 510 r A. The only connection I know of is that she
was guarantor of a contract held by both the Universal Credit Company and the Standard Finance Corporation.
Q. Did you, as a representative of the Standard Finance
Corporation , rely on an agreement with the Universal Credit
Company to keep the place closed and the assets of the Botetourt Motor Company, Incorporated, intact?
A. Yes sir, we absolutely relied on it until we heard they
were taking an action in detinue. If we had not relied on it,
or didn't actually think we had a right to rely on it, we naturally :would have done something to protect our interests
in the matter.
Q. I believe you said the next thing you knew· they had
taken a detinue action.
A. Yes sir. Mr. Minter had called me prior to that and
said that Mr. Fowlkes and Mr. Tice were in his office and
wanted to make a sale of one of the cars, if agreeable to us,
and I told him that Mr. Pendleton was handling that and I
would rather he would talk to Mr. Pendleton, and he then
called Mr. Pendleton and had a conversation with him, according to what Mr. Minter said.
··page 511 ~ Q. Was Mr. Fowlkes cognizant of the fact that
Mr. Minter was representing the Botetourt Motor
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Company, Incorporated, and was going to put them in bank·
rnptcy-was he aware of that on July 31st or on the 1st of
August?
A. Yes sir, he knew it on the first of August. He knew this,
and Mr. Minter said this : that if he found conditions as we
had told him they wereQ. Who do you mean by "we"?
A. The Universal Credit Company and the Standard Finance
Corporation; that he saw nothing else to do but to put them
into voluntary bankruptcy. But, to be fair, I think Mr.
Minter said he would not do anything until he had a chance
to investigate.
Q. Was Mr. Minter actually preparing tlie bankruptcy
schedule at the time the Universal Credit Company got their
-detinue warrant, or do you know?
A. I don't know anything except that Mr. Fowlkes testified that he was. He was back in the office on the :first day we
were over here when Mr. Gass came in and the matter was
brought before him as to the :financial condition of the Botetourt Motor Company, Incorporated, and he said at that
time, Mr. Gass said, he was glad it· had come to a head, that
he had been expecting it for ninety days.
page 512~ Q. Was Mr. Fowlkes present at that time?
A. I don't know whether he was present then or
not.
Mr. Carter: That's all
CROSS EXAMINATION

By Mr. Gentry:
Q. Mr. Johnson, who was present in Mr. Carter's office at

the time of this agreement on July 31st 1939?
A. I would not say that the whole agreement was made
in Mr. Carter's office. It was made in a conversation in
which Mr. Pendleton and myself were present. Are you
talking about the agreement that the assets should be left
there subject to the action of the bankruptcy court?
Q. I understand Mr. Carter or Mr. Minter to testify it
was made in Mr. Carter's office.
A. I don't know whether Mr. Carter did or not. Mr. Minter
testified he was not in on this.
Q. You were not present?
A. Mr. Fowlkes and Mr. Pendleton and myself were going
in and out, but I know it was made.
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page 513 r Q. ·who were the various parties that were present
at the various times on July 31st, 1939, when the
discussion took place about the Botetourt Motor Company,
Inc?
A. Do you mean the discussion at which I was present?
Q. Yes.
A. Mr. Carter, Mr. Pendleton, Mr. Fowlkes, Mr. Watkins
sometimes, and sometimes Mr. Watkins was not present, Mr.
Gass on some occasions and sometimes not, and myself.
Q. At what tim~ during the day was the general discussion
started?
A. I would say around about noon or early afternoon.
Q. What time did it conclude?
·
A. I didn't keep track of what time it was concluded;
hut late in the afternoon.
Q. It consumed practically a half a day?
A. I would say so, yes sir.
Q. Do you recall M1~. Fowlkes calling me· at my office in
Roanoke, and at your suggestion, about going into an attachment against Mrs. A. M. Johnson so far as her property
was concerned?
page 514r A. Yes sir. I talked to you over the phone, and
after I talked to you, he .took the phone and continued the conversation.
Q. Yes, I believe you did talk to me. There was under discussion then the possibility of an attachment against Mrs.
Johnson.
A. That's right.
Q. Then you were also discussing the feasibility of everyone
joining in an involuntary petition against the Botetourt Motor
Company, Incorporated, if that was necessary.
A. Yes sir.
Q. And then you had a still further agreement--a separate
agreement with Mrs. A. M. Johnson whereby she was to refrain from disposing of any of her JJroperty.
A. That was late in the afternoon.
Q. So that, there was at least three and possibly more various agreements being discussed between the group of gentlemen present on that day, were they not?
A. Yes sir.
Q. Now,. Mr. Johnson, were you there in your capacity as
counsel for the Standard Finance .Corporation or as President of that corporation, or both?
1,age 515 r A. Well, I was naturally there as President and
I was there as counsel.
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Q. But you were acting primarily as counsel on that date?

A. I was interested from both ends.
Q. Mr. Carter was there as counsel for who, do you know?
A. Mr. Carter represented the Standard Finance Corporation and also represented the bank. He told me that he repl'esented the bank. I know he was there representing the
Standard Finance Corporation.
Q. And Mr. Minter was there as counsel for Mr. Gass?
A. I don't know whether Mr. Minter had been retained by
Mr. Gass at that time or not. The only Ull(}erstanding we had
with l\Ir. Minter on that date, as I recall, was as representing
Mrs. Johnson.
Q. That is on July 31st, 1939?
A. Yes sir.
Q. I am just wondering if, during the discussion, you or
Mr. Carter, as attorneys, undertook to explain to lir. Fowlkes
the legal consequence of any alleged agreement, or anything
that might hap1)en on that date.
page 516}- A. I don't remember Mr. Fowlkes asking for any
explanation. The only time that Mr. Fowlkes wanted any advice about it, he called you.
Q. And that was about the pro1)erty of Mrs. Johnson?
A. Yes sir. He didn't ask me anything about the legal
results or the status of anything that I didn't explain to
b.im t]1e best I could.
Q. You don't recall he ever asked me over the telephone
anything about the place being closed up, do you?
A. I was not in there the whole time he talked to you; but
I did go in there and talk to you about Mrs. Johnson, and
l1e· stepped back and stopped talking to you for a while and I
talked to you a while, and after I finished talking to you, he
talked to you from then on.
Q. As far as you know all the discussion was about Mrs.
Johnson?
A. That is all you and I discussed, I think.
Q. Did Mr. Fowlkes have any counsel ·present with him
in Fincastle on that day?
,A. I didn't know of any. He didn't say lie had any. I
think Mr. Fowlkes told me that your firm, or rathe1· you represented· him in matters of this kind around Roanoke.
Q. But no counsel either of Roanoke or Fincastle
page 517
was present in Fincastle personally for Mr. Fowlkes?
A. Not that I know about. There was not any counsel present that I know of representing him when he was with me
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and when I was with him. "\iVhen I was away from him, I don't
know.
Q. Let me ask you this : If you gentlemen were not altogether all the time during that day, isn't it possible that some
alleged understanding may have been had somewhere that you
didn't hear?
A. You mean, he might have made one?
Q. It may have been between Mr. Fowkes and Mr. Carter.
A. Of course, but I don't think it was.
Q. Just where and when was this alleged agreement made
relating to the place of business of the Botetourt Motor Company, Incorporated, being closed up and none of the assets
remove<l. and the keys delivered to l\Ir. Stuart Carter?
A. The keys were delivered on the afternoon of the 31st of
J"uly, 1930.
Q. Whe1·e and when, and who was 1wesent?
A. I don't know whether Mr. "\iVatkins was present or not;
Mr. Fowlkes, Mr. Carter, Mr. llendleton and Mr. Gass. Mr.
Gass brought the keys in and gave them to Mr. Carter.
page 518
Q. Just where was that?
A. "\Vhen the keys were given to Mr. Carter?
Q. When the agreement was made.
A. Which one are you talking about? Are you asking about
the keys, or closing the place up·?
Q. ·was the agreement part in one place and part in an-0ther? When and where was it made, and who was present?
A. ·which agreement do you have in mind?
Q. I mean the alleged agreement about closing the place.
A. l\fy recollection-I would not say positively it was made
in Mr. Stuart Carter's office when we had discussed it with
Mr. Fowlkes before we talked to Mr. Gass about it and bankruptcy appeared to be the only way out. My recollection is
that Mr. Gass agreed to it in Mr. Stuart Carter's office, and
I am not positive tliat he delivered the keys to the garage in
Mr. Carter's office or at the front door of his office, if you want
to be technical.
Q. None of these agreement were ever reduced in writing,
were they?
A. No sir.
page 519 ~ Q. Didn't you really understand that the purport
of that agreement was simply that the place was to
l>e closed up temporarily to keep the assets from being dissipated, in the sense tJiat someone perhaps might dispose of
them or some might be taken by the Botetourt Motor Company,
Incorporated, or something like that?

r
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A. I don't understand it that way, Mr. Gentry. I understood that when Mr. Gass surrendered the keys, that he was
surrendering the assets for the benefit of the creditors and
those keys would not be delivered to anyone, back to Mr. Gass,
or anyone else, without the approval of the Standand Finance
Corporation or its representative or some representative of the
Universal Credit Company; and, following that out, it was
agreed that the keys be delivered to Mr. Stuart Carter, and
as he was leaving to go away and because as Mr. Minter testified with reference to the bankruptcy that he could not make
up the statements and schedules unless he had .access to the
books-and he also wanted to go in there and satisfy himself
as to the financial condition of the Botetourt Motor
1,age 520 }-Company, Incorporated, and he would not have that
privilege in the event Mr. Carter was away-it was
then agreed that the keys be delivered to Mr. Ed Williamson,
and they were delivered to :Mr. Ed Williamson.
Q. During this length of time oyer which this discussion
extended, and in fact there were so many discussions, don't
you think it is entirely probably that Mr. Fowlkes may not
have the same understanding that you and Mr. Carter, as
lawyers, had?
A. I don't know what he had in mind; but as far as not
locking the place up is concerned, that would not have done
us any good at all. Mr. Fowlkes was going back to Roanoke,
and we were going back to Clifton Forge, and anybody, could
have gone in there, and we would not have had any safeguard
whatever.
Q. Didn't you know that the Universal Credit Company had
gotten title certificates showing their liens on those new cars?
A. No sir, I did not.
Q. You didn't know it on the 31st of July?
A. No sir. He told me he had made application, but I didn't
know it.
page 521 }- Q. ,Vhen did he tell you that?
A. I think lie told me on July 31st.
Q. Didn't you know that title certificates would naturally
follow?
A. That would be hearsay, and you have objected to that.
I didn't know he had applied for the titles until he told me
that, or told it in my presence.
Q. Had there been anything said about the agreement to
close the place before you all knew that?
A. I don't lmow when he told me; I believe that one of the
:first things he agreed to was the closing up of the place.
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Q. He didn't tell you until after it had been agreed that
the place be closed?
A. When we got here and when l\'Ir. Fowlkes got here, the
first thing we wanted to do was to discuss the matter of closing
the place.
·
· Q. Didn't it occur to you that a lien creditor holding liens ·
on those automobiles might l)ossibly undertake to take some
action to get those cars?
page 522 ~ Mr. Carter: We object to that.
The Court : I think he can answer that.
A. He didn't say he was goiµg to make any objection. Yes,
it occurred to me, and we told him we were going to contest
his right t9 take them if he attempted to take them, and then
it was he agreed they would be left there.

Mr. Gentry: That's all.
RE-DIRECT EXMINATION
By Mr. Carter :
. Q. I will ask you whether or not, Mr. Johnson, there was

any discussion at tl1e time that Mr. Fowlkes claimed they had
a right to. take son:ie of the automobiles out of that place?
A. I think he said something to that effect; he said that
they had sent the applications to Richmond, and I think he
said he had learned that day that the titles had been issued.
Q. And did you or not at that time tell Mr. Fowlkes that
you would contest any claim that the Universal Credit Company had in those automobiles?
A. Yes sir.
page 523 ~ By Mr. Gentry:
Q. Were you present when Mr. Watkins had a
conversation with Mr. Pendleton after the applications for
titles had been made by the Universal Credit Company?
A. I don't recall that. I don't recall I was present, because
I don't recall it.
Q. Do you recall any time that Mr. Pendleton told Mr. Watkins he had to take legal action if he wanted to get those cars?
A. No sir, I don't recall that. Most of my conversation was
with Mr. Fowlkes.
·
Q. There was right much ·discussion went on about the cars
at which you were not l)resent, wasn't there?
A. I don't know. I can o!llY tell .you what was discussed in
my presence.
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Q. You didn't hear that discussion either?

A. I don't lmow that was discussed either.
End of Testimony of Mr. Johnson.
Witness leaves the stand.
At G:45 p. m., court was ordered adjourned until ten o'clock
a. m., November 10th, 1939, at the same place.
page 524~ Pursuant to adjournment on November 9th, the
further taking of eviqence in this case is again begun
this the 10th day of November, 1939, at ten o'clock, am. before
the Honorable Benjamin Haden, with the same appearances
as heretofore noted herein.
S. S. Gass, recalled for further examination, and still being
under oath, deposes as follows :
DIRECT EXAMINATION
By Mr. Johnson:
Q. Mr. Gass, it appears from check stub No. 4418 represent·
ing a check on the Bank of Fincastle, that the Botetourt Motor
Company, Incorporated, issued this check dated November
19tl1, 1938, to the Universal Credit Company for $543.50, and
on the stub it is marked "For Del Tudor 4663149. Had this car
been financed on the wholesale :floor })Ian through the Univer·
sal Credit Company?
A. Yes sir.
Q. Did the Botetourt Motor Company, Incorporated, sell this
car to the Vinton Motor Company?
page 525 ~ A. I sold that car at that time. I imagine that was
the car.
Q. Where is the Vinton Motor Company located?
A. In Vinton, Va.
Q. Was this check sent to the Universal Credit Company's
office, which was then in Richmond, Virginia?
A. I think so. I am not positive of that; but I think it was.
Q. A little while prior to the time this check had been issued
and sent to the Universal Credit Company, had you been
financing :floor plan cars through the Commercial Credit Com·
pany?
A. Prior to that?
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Q. Yes.
A. Yes sir.
Q. Had the Commercial Credit Company, prior to the time
this check was given, withdrawn their financing of wholesale
floor plan cars from the Botetourt Motor Company, Incorporated?
A. It was prior to that or just about that time; I don't
know the date exactly. It was close to that time.
Q. When the Commercial Credit Company withdrew their
financing of wholesale plan cars from the Botetourt
page 526 ~Motor Company, Incorporated, did it have any cars
in the place of the Botetourt Motor Company, Incori_Jorated which it had financed?
A. ·who is that now?
Q. The Commercial Credit Company.
A. ·when they discontinued financing, did they have any?
Q. In the place of business of the Botetourt Motor Company?
A. Yes sir.
Q. When they discontinued the :financing of wholesale floor
plan cars for the Botetourt Motor Company, Incorporated, did
they take those cars and store them in Roanoke, Virginia?
A. Yes sir.
Q. Had the Universal Credit Company about that time, or
before the Commercial Credit Company removed those cars to
Roanoke, Virginia, agreed to take over those wholesale plan
ca.rs for the Botetourt Motor Company, Incorporated?
A. We had some cars at that time financed through the
Universal Credit Company.
Q. I mean, had they agreed to take over those cars, new
cars, which you had been financing through the Commercial
Credit Company; had they agreed to take over the :financing
of those new cars?
11age 527 ~ A. I think they had.
Q. Did the Universal Credit Company, after it
ascertained that the Commercial Credit Company had taken
those cars to Roanoke, then refuse to finance the purchase of
those new cars-or handle those new cars purchased?
A. They didn't do it. They didn't take them over.
Q. Up to the time this check for $543.50 No. 4418 was given
to the Universal Credit Company, had they been accepting
checks from the Botetourt Motor Company, Incorporated, without requiring them to be certified?
A. Who is that, the Universal Credit Company?
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Q. Yes sir.

A. I don't think we had had but about three cars up to that
time. I am pretty sure about that.
Q. I hand you herewith check No. 4412 drawn on the Bank
of ~,incastle, Fincastle, Virginia, the maker of the check being
the Botetourt Motor Company:, Incorporated, dated November
17th, 1938, and payable to the Universal Credit Company for
$494.00, and show that this check was deposited on November
18th. The Universal Credit Company had received that check
and it was paid, was it not?
page 528 } A. Yes sir.
Q. Will you file this check with your evidence as
one of your exhibits?
A. Yes sir.
(The check in question is marked into the record as Exhibit
No. 50)
Q. After the Universal Credit Company got information
about the action of the Commercial Credit Company, did Mr.
Fowlkes come here to Fincastle to see you with reference to
the check for $543.50, check No. 4418?
A. No sir.
Q. Where did he see you with reference to that?
.A.. I saw him in Roanoke, at Hotel Roanoke.
Q. Did he then tell you he would have to have a cashier's
check, or certified check in the place of No. 4418 drawn on the
Bank of Fincastle?
.A.. He asked me if I objected to bringing over a certified
check. He didn't say he would have to have it; he just asked
me if I could do it.
Q. You understood he was requesting a certified or cashier's
c11eck?
A. He said would it be convenient for me to bring
page 529 }it over, and I said it would. I don't know whether
that was a request or not.
Q. Was it your understanding he wanted you to get a
certified check and deliver it to the Universal Credit Company?
A. He asked me if it would be convenient for me to do that,
and I told him ''yes."
Q. Did the Universal Credit Company, about the latter part,
or sometime during the latter part of November 1938, or between that time and the 1st of January, 1939, withdraw its
agreement with the Botetourt Motor Company, Incorporated,
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as to financing new cars for the Botetourt Motor Company,
Incorporated?
A. I don't know.
Q. Mr. Gass, I hand you four trust receipts, all dated July
21st, 1939, one No. 1190 signed by the Botetourt Motor Company, Incorporated, on a certain Ford automobile showing the
a~lmolwedgment of $500.00; one 1191 executed by the Botetourt Motor Company, Incorporated, showing acknowledgment
of $500.00 : one No. 1192 executed by the Botetourt Motor
Comnany showing the aclrnowled~ent of receipt of $500.00;
one No. 1195 executed bv tlrn Botetourt Motor Company-all
of these trust receints beinr.: on FQrd ·automobiles-the last
one showing acknowledgement of receipt of $500.00, and will
ask whether or not you received the money
page 530 ~evidenced by these trust receipts of the Standard
Finance Corporation on July 21, 1939?
A. Yes sir.
Mr. Johnson : That's all.
CROSS EXAMINATION
Mr. Gentry: No questions.
End of Testimony of Mr. Gass.
Witn·ess leaves the stand.
:vage 531 }- The Court : It is stipulated between counsel of all
parties that Exhibit No. 51, now to be filed,. is a true
and correct copy of the original voluntary petition in banlt1·uptcy, with schedule thereto attached, filed in the United
States District Court for the Western District of Virginia,
for the Botetourt Motor Company, Incorporated, on August
18th, 1939, and being the schedule referred to in this case.
( The document referred to above. is marked into the record
as Exhibit No. 51)
L. F. Pendleton, a witness of lawful age, being first duly
sworn, deposes as follows :
DIRECT EXAMINATION
By Mr. Carter :
Q. Your name is Mr. L. F. Pendleton, is it not?
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A. Yes sir.
Q . .And I believe you formerly testified in before
page 532 tthe Bankruptcy Court having to do with the same
subject matter. Is that correct?
·
A. Yes.sir.
Mr. Carter: Cannot we stipulate here that the testimony he
gave before the Bankruptcy Court be incorporated into this
record at this time the same as if he testified here about this
matter.
·
Mr. Apperson: That is all right with me.
The Court: It is stipulated between counsel that the follow-·
ing testimony given by Mr. L. F. Pendleton in the bankruptcy
proceedings of the Botetourt Motor Company, Incorporated,
be reproduced as part of the record in this case.

(The following is the testimony of Mr. L. F. Pendleton
before the Bankruptcy Court on September 29th, 1939, above
1·eferred to, and is made a part of this record)
By Mr. Carter :
Q. Your name is L. F. Pendleton, is it not?
A. Yes sir.
Q. Are you connected with the Standard Finance
Company?
JJage 533 ~ A. Yes sir.
Q. What is your connection with that corporation?
A. Secretary-Treasurer.
Q. Are you familiar with the Standard Finance Corporation's dealings with the Botetourt Motor Company, Incorporated?
A. Yes sir.
Q. I believe there were seven new cars that were in the
possession of the Botetourt Motor Company at the time they
went into bankruptcy.
A. That's right.
Q. Did the Standard Finance Company have any liens on
those cars?
A. Yes sir~
Q. Read the :motor numbers on those cars so we can get
them in the record.
A. On May 26th-Ford, motor No. 5038024,Q. What year was that?
A. 1939.
Q. Who signed the trust certificate?
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A. The Botetourt Motor Company, by S. S. Gass.
Q. Is his official title added to the signature there?
A. No sir-just S .. S. Gass.
page 534 r Q. Is Mr. Gass's signature in Mr. Gass's own handwriting?
A. Yes sir. I saw him sign that May 26, 1939, Ford·motor
No. 4978723,Q. What model car?
A. Tudor Sedan 1939.
Q. Is that certificate signed ·by the Botetourt Motor Company by S .. S. Gass, the same as the other one?
A. Yes sir.
Q. Did you see him sign that?
A. I assume that I saw him sign all of them. I cannot
think of any time I did not hand them all to him and wait for
him to sign them. May 29-},ord, motor No. 4979106.
Q. What is the amount on the first one?
A. The first one was $550.00; the second one was $500.00,
and the third one was $550.00.
Q. That in favor of the Standard Finance Company?
A. Yes sir.
Q. Al three of them?
A. Yes sir.
Q. Did the Standard Finance Company advance
JJage 535 rmoney on those cars that you have read out on the
same date· that the trust receipts were given?
A. Yes sir.
Q. The date of the trust receipts?
A. Yes sir. On July 21st I gave them a check for $2700
covering four Ford sedans and one long wheel base truck.
At that time, I took trust receipts on cars that were represented
to me as having been ordered out of Norfolk. I checked those
ears on Saturday morning, July 29th, and ~ound that the
motor numbers on those cars didn't correspond with my trust
receipts. I asked Mr. Gass-those trust receipts were dated
July 31st, the same date as the check-I asked Mr. Gass why
it was that these numbers were not tl1e same, and he said
the motor numbers had been changed on account or" colors,
or something, and that they sent him different cars. I got him
to produce the trust receipts, a duplicate of this (indicating)
which is identical with it, at that time, on Saturday, July 29th,
in the morning just before noon. I changed those numbers to
the proper nurn hers. On Monday morning, July 31st, I called
llim for his copy, as I wanted identical copies, so I had him
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to execute other trust receipts covering the proper motor numbers as checked on the cars. Therefore, on July 29th,
page 536rwhich was Saturday, I had made the change then to
correspond with the nwnbers on the cars that were
on the floor. I dated those, from the standpoint of interest and
convenience-I dated those July 21st, .although they were
not signed until Monday, July 31st. These copies that were
made, although the change was made on them on July 29th
were made in his presence and at and with his consent.
Q. In Mr. Gass's presence? .
·
A. In Mr. Gass's presen~e and with his consent.
Q. I believe you have trust receipts on three cars which you
gave the motor nwnbers of just now. Did you have trust
receipts on the other four cars of the seven· he had at the time
the place was closed?
·
A. Yes, we have trust receipts on those. My trust receipt
is dated July 21st, 1939. Those trust receipts were signed by
Mr. Gass on July 31st, although the other copy on which the
change was made is dated the 29th.
Q. As I understand your reason for that change was that
Mr. Gass had given ycm the wrong motor numbers for those
cars that he actually got from Norfolk?
A. That's right.
page 537 ~ Q. All right, go ahead with the other numbers.
A. On Ford, motor No. 5168517, 1939 model$500.00; July 31st, 1939, trust certificate, Ford motor No.
5168817, 1939 model-$500.00; July 31st, 1939, Ford, Motor
No. 5168651, 1939 model-$500.00; July 31, 1939, Ford motor
No. 5168786 1939 model, $500.00.
Q. Has the indebtedness evidenced by those trust receipts
been paid by the Botetourt Motor Company or anybody else?
A. No sir.
·
Q. Where are those automobiles now, do you know, Mr.
Pendleton?
A. I don't lmow.
Q. You don't know whether or not they are in possession
of the trustee in bankruptcy, do you?
A. I understand they have been taken on a detinue warrant
by the Universal Credit Cor1..;>oration.
Q. Were those seven automobiles in the possession of the
Botetourt Motor Company on the date that company was
closed?
A. Yes sir.
Q. Was any agreement made between the Universal Credit
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Company, the Stdnard Finance Company and the
page 538~Botetourt Motor Company on July 31st, 1939, as to
the holding together or control of the assets of that
corpol'ation until they could go into bankruptcy?
A. Yes sir.
Q. What was that?
A. Mr. Carter, I discussed the matter with you and :M~.
Johnson as to whether or not we should have an attachment
served attaching everything in their place of business. I discussed the matter of an attachment with you and :Mr. Johnson.
\Ve came to the conclusion that if we could have Mr. FowlkesQ. Who is Mr. Fowlkes?
.
A. Of the Universal Credit Company; if we could have Mr.
Fowlkes to agree with us to have the keys to the place of
business delivered to you that we would not have anything
disturbed and that we would keep the place locked up and
nothing removed until we could (J.ecide on the steps towards
bankruptcy-whether voluntary or involuntary. We diseussed
at that time involuntary bankruptcy. You said at that time
to me and to us that you thought you could get :Mr. Gass
and the other stockholders to agree to a voluntary petition.
We called Mr. Gass and asked him if he would deliver the keys
to us on the condition that everything there would be locked
up pending action in filing the bankruptcy petition.
page 539
WUS. all Q.One, in ;my opinion, in the presence Of :Mr.
Fowlkes.
Mr. Gentry: That is allowing right much latitude, going
into all this hearsay of what somebody told him. Just let him
confine himself to what the agreement was. I object to the
witness stating what his opinion was or what others told him;
be is going beyond explanation of the question..
The Referee: It is mighty hard for him to testify as to the
agreement without that. Let him go ahead.
A. I am just trying to bring out the facts in the case Mr.
Gass brought his three keys, as I understood, in the presence
of Mr. Fowlkes,-Mr. Johnson was there too-and he handed
those keys to to Mr. Carter, and told him we had agreed that
the place should be locked up and nothing removed; and the
keys were turned over to Mr. Carter.
Q. How long was that agreement to be in effect that nothing
was to be removed?
A. I stated at the time that we would have to take some
time to prepare the bankruptcy papers and to get the voluntary
bankruptcy petition ready.
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page 540 ~ Q. As I understand it, the property was to remain
intact and in the place of the Botetourt Motor Company until the bankruptcy proceedings were perfected?
A. Yes sir.
Q. Did the cars remain in the place of business of the Botetourt Motor Company until the bankruptcy proceedings were
perfected, or do you know?
A. They did not.
Q. What ·happened to them?
A. They were removed on a detinue warrant by the Universal
Credit Company.
Q. Did one of the representatives of the Universal Credit
Company have a conversation with you over the telephone
subsequent to the time you are speaking of about the sale of
one of those new cars?
A. Yes sir. Mr. Tice had a conversation on the telephone
with me, and Mr. l\finter called me from his office and said
they were trying to sell one of those new cars for cash, andQ. Where was that new car located at that time?
A. At the Botetourt Motor Company garage.
Q. .All right, go ahead.
page 541 ~ A. -and he wanted permission to make that sale.
I stated to Mr. Minter on the 'phone-he stated in
the conversation that the money would be placed in escrow,
and I told him I thought that would be all right provided that
the money would have the status of the car at the time of
the bankruptcy. I repeated the matter to Mr. Tice that the
car could be sold with my consent and the money placed in
escrow provided that the position would be that the car was
on the floor of the Botetourt Motor Company at the time of
bankruptcy, knowing that the bankruptcy petition was then
being prepared.
Q. Did Mr. Tice, the agent of the Universal Credit Company,
n.gree to that plan?
·
A. Yes sir. He repeated it after me and said "That is our
position exactly."
Q. Then, as I understand it, subsequent to that time, the
Universal Credit Company got a detinue warrant in the Circuit Court of Botetourt County and took over the possession
of the automobiles.
A. That's right.
.
Mr. Gentry: There is a $10,000 bond up, if we have done
anything wrong. That ought to be security enough.
Mr. Carter ( contim.µng)
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Q. Did you make any inquiries of Mr. Gass
11age 542 ~everytime when you were doing business with him,
or when the Standard Finance Company were doing
business with the Botetourt Motor Company, as to whether
or not he was :financing cars through any other :finance company?
A. I asked Mr. Gass on several occasions.
Q. During what time did you ask Mr. Gass?
A. During the time between the first of the year 1939 and
July 31st.
Q. What did you ask him?
A. I asked him the direct question if he was :financing automobiles with another company.
Q. What was his reply?
A. His reply was "no."
Q. Did you have any way of lmowing whether Mr. Gass
had been :financing his cars at that time and was :financing his
ears at that time through the Universal Credit Company?
A. I had no way of lmowing from any public records or
recordation.
Q. Did you have any notice of the financing, or the duplicate
financing, through the Universal Credit Company?
A. No sir.
Q. Did you have any information that would put
page 543 ~you on knowledge or put yon on inquiry that such was
the case at that time?
A. Not until Monday, July 31st.
Q. How did you find out about it?
A. A party, whose name I won't call, came into my office
and inferred that might be the case, and I called Mr. Fowlkes
on the 'phone.
Q. Did you come over to Fincastle on July 31st, 1939?
A. Yes sir.
Q. Were any representatives of the Universal Credit Company present when you arrived?
A. Mr. Fowlkes and Mr. Watkins. I met them coming down
the street. I asswned they had been there before that.
Q. Did they tell you what was going on over here, or what
they were doing in Fincastle?
A. I think we talked about it all.
Q. About all of what?
A. About the bad checks we had and the contracts.
Q. You are referring to the dealings of the two corporations
with the Botetourt Motor Company, Incorporated?
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A. Yes sir.
Q. Mr. Gentry asked Mr. Gass something about
page 544~some yellow titles. I don't know whether you remember the question or not.
A. I remember it, yes. The only time the Standard Finance
Company ever used a yellow title-and it is a little hazy in
my mind now-was in connection with a new car wholesale
finance. What Mr. Gass referred to was a car S. S. Gass
bought from the Botetourt Motor Company to be used for
demonstration purposes. In other words, the Botetourt Motor
Company, in a conditional sales agreement, sold to S. S. Gass
on a conditional sales contract a new automobile. That new
automobile was to be used for· demonstration purposes-Mr.
·Gass was to use it for demonstration, and if I remember
correctly there was a yellow title. Anyhow, it was possibly
assigned to the Standard Finance Company showing a lien and
· held in our files until the car was paid for. It was S. S. Gass's
car and on S. S. Gass's contract, and not on a trust receipt.
Q. As Secretary and Treasury of the Standard Finance
Corporation, Mr. Pendleton, have you any other statement
you would like to make for the benefit of His Honor and the
record?
A. The only statement I would like to make is that I was
advancing money to him so that he could buy these
page 545 ~cars, these new cars when they were delivered by
truck to him. In a number of cases he said it was
necessary for him to send cashier's check or a bank draft to
Norfolk before they would. send those cars to him. In that case,
be had the numbers ·of the cars, as reported to him from
Norfolk presumably, and he gave me those numbers and we
placed trust receipts on tl1ose cars so that they would be
covered at the time they went into his place of business. I don't
know that is a fact. It is my belief in the matter that I was
paying for those cars to be placed on the floor and held in
trust for me.
Q. At that time, especially on those seven new cars in controversy here, did you have any notice at the time you mention
whatever that the Universal Credit Company or anyone else
had any liens or had loand any money on those automobiles?
A. No sir.
Q. Is there any other statement you want to make?
A. No sir.
By Mr. Gentry:
Q. Did you have any transactions with the Botetourt
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page 546 ~Motor. Company, Incorporated, subsequent to July
21st, 1939?
A. Yes.
Q. What transactions did you have?
A. Well, I had on July 25th or 26th-he gave me a contract
on a l-Iiss \rVilliamson whom I wanted to investigate, which
1 did rather quickly, and then I think that is the last transaction we had-a retail contract that I discounted and applied to
a note of the Botetourt Motor Company.
Q. Did you have any subsequent to July 26th, do you recall?
A. I don't remember, except I came over here to see him
on Saturday the 29th. He might have been in my office on the
28th.
Q. You might have had some transaction then?
A. I don't think there was anything more than why those
checks came back-no financial transaction.
Q. You did have this financial transaction you spoke of on
July 26th; money was passed on that date?
A. Money didn't pass then. I think I wrote the check the
next day.
Q. Did you do any financing for the Botetourt ·
page 547 ~Motor Company, Incorporated, on July 27th, 1939?
A. I was doing it not so much for the Botetourt
Motor Company as it was on the maker of the note. I got to the
point then where I didn't regard· the Botetourt Motor Company's endorsement so well.
Q. You didn't regard it so well then?
A. No, I did not.
Q. Still, that was simply extending credit to him as representing the company.
A. I don't think I would have extended credit if it had not
been for Miss Williamson. I satisfied myself it was all right.
Q. You· certainly loaned money to them to finance cars on
July 21st, 1939, didn't you?
A. Yes sir.
Q. Do I understand that the transaction was made and
trust receipt taken on July 21st, and the motor numbers of
certain cars put on the trust receipts?
A. That's right.
Q. You didn't actually see the cars and check them that
day,. did you?
~. They were not in, no.
Q. They were not in?
A. No sir.
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r,age 548~ Q. You considered the Botetourt Motor solvent
and a going concern certainly on July 21st, 1939,
then?
A. July 21st? No, I didn't consider them solvent.
Q. You made them a loan of $2700.
A .. That is because I had definite· security, so I thought.
Q. You loaned him $2700, yet you didn't know whether he
was solvent or not?
A. No, I did not.
Q. You mean you just took a chance?
A. I didn't think I was taldng any chance when I was
getting definite security on certain particular cars.
Q. In what sense did you feel you had security : You didn't
have any security except you and the Botetourt Motor Company. You lmew you didn't have any.
A. I have always questioned that as to whether I have or
not.
Q. You didn't consider your trust receipt to be a chattle
mortgage; you knew the status of your trust receipt?
A. I have seen it questioned, and I was not so sure in my
own mindJ>age 549 ~ Q. This was going on on July 21st-you saw fit
to do business with the Botetourt Motor Company
and rely on such security on cars as you might l1ave by virtue
of that trust receipt?
A. Yes sir.
Q. And on July 26th yon :financed the V{illiamson note?
A. Yes sir-July 26th or 27th.
Q. Now, as I understand it,tor some reason you came over
to the Botetourt Motor Company to check cars evidenced by
trust receipts. When was that done?
.A. That was done on July 29t11-Saturday morning.
Q. And then you came over to check the cars you found
that some of the motor numbers were wrong?
A. Yes, on four of the cars.
Q. Had the consideration actually passed then?
A. Yes sir.
Q. Consideration passed on the 21st?
A. Yes sir.
Q. Do I understand that because of those wrong numbers, a
new trust receipt wa.s executed?
A. With Mr. Gass's consent we changed the
page 550 tmotor numbers on the trust receipts which he had,
that he had given on Saturday morning, and I went,
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back to the office Monday morning and executed duplicates of
the changes I had made on tlle 29th.
Q. On July 29th, 1939, did you feel yourself in any wise
insecure as to that $2700?
A. I felt insecure, yes. I have been nervous about it for six
months.
Q. Not only about this transaction, but you have been nervous about the whole affair, haven't you?
A. Yes sir.
Q. Did you make any efforts to enforce the lien between
you and the Botetourt Motor Company to get your cars back?
A. On those cars?
Q. Yes.
A. No, I did not.
Q. Why?
A. For the reason that I had a trust receipt for whatever
it was worth, and I felt that trust receipt would be valid in
any case except bankruptcy.
Q. You knew it would not be valid in this procedure?
A. I realized that.
page 551 ~ Q. And you knew they were new cars to be sold
to purchasers?
A. Yes sir ; sold before they were paid for.
Q. What effort did you make on July 29th-which, bear in
mind, is the same date on which our title application was made
- -what effort did you make then to secure yourself further
with the Botetourt Motor Company or take any steps to protect yourself?
A. I made none at all, because I didn't know of any other
liens on those particular cars.
Q. Didn't you know you could have applied to perfect your
lien if you deemed yourself insecure?
A. Yes sir, I realized that, and also the terrible inconvenience to the dealer.
Q. Did you consider the Botetourt Motor Company insolvent
on July 29th?
A. Yes sir.
Q. And yet you made no effort to perfect your lien?
A. No effort whatever.
Q. Do I understand that you considered them insolvent on
July 21st, 1939?
A. I had no definite evidence of it~ It was a fact
page 552 ~that these checks came back on me-about $2000
worth came back.
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Q. When did they come back?
A. They came back between July 21st and 27th or 29th.
Q. When they came back on the 27th, did you talk to Mr.

Gass about those cars and the trust receipts?
A. Ye.s·sir.
Q. What conversation did you have with him?
. A. He arranged with me that he would take care of everything on ]''riday or Saturday, and then w~en I saw him Saturday he said he had arranged to take care of all of it on
Monday.
Q. And you relied upon that, just like you relied upon him
for six months?
A. Yes.
Q. Was he any more insolvent on July 21 than he was six
months previously?
.
A. No, frankly I don't think so ; but I thought he was going
to improve-that he was improving.
Q. On July 31st did you have still another conversation with
him about the trust receipts at which time they were dated on
that date?
·
page 553 ~ A. July 31st? Monday morning, just as soon as
I saw Mr. Gass, I asked him to execute those to
correspond with the changes I had made Saturday.
Q. Did you ask him to let you have the cars in your possession as further security?
A. No, I did not.
Q. You just relied on him to go ahead and handle it in the
usual course of business?
A. In other words, July 31st, 1939, was more or less of a
showdown.
Q. Do you know of any particular way wherein the Universal
Credit Company would have had any more knowledge or
ability to ascertain knowledge of insolvency than you have?
A. No, they had the same.
Q. And you just said you didn't attempt to get the cars
back or to record your liens?
A. No.
Q. Do you have any dealings with dealers in your territory
where dealers' titles are perfected on your liens?
A. I don't know.
Q. You don't have any?
A. No.
Q. Have you in the past?
page 554 ~ A. Yes, in two or three cases.
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Q. Does that necessarily mean that they are insolvent?
A. I consider it right on the border line, if not insolvent.
Q. As a matter of fact, Mr. Pendleton, isn't it purely optional
with the different finance companies to do that or not? It
narrows down to that, doesn't it?
A. I suppose so, yes.
Q. When you had your conversation with Mr. Fowlkes and
with Mr. Watkins and with Mr. Gass and Mr. l\finter and Mr.
Johnson and Mr Carter., isn't it a fact that it was understood
that anyone could resort to such legal recourse he might have
to protect whatever interest he had?
A. We discussed nothing except bankruptcy?
Q. Don't you recall that Mr. Fowlkes called me in Roanoke
and discussed the question as to whether he should join you
in an attachment, and I advised against it?
A.. It had nothing whatever to do with this case; that was
on another case.
Q. A.re you prepared to say then that Mr. Fowll{es did not
have an understanding with you that nothing would
page 555 ~b~ removed from the place except through legal process?
A.. Nothing was said about legal process at all; bankruptcy
was discussed.
Q. When you had financed cars for the Botetourt Motor
Company in the past, you would· execute trust receipts and
put the motor numbers on them. When would you check to
definitely ascertain about those cars?
A. Sometimes the next day-sometimes two days after that.
Q. If you had deemed your company insecure, would not
you naturally have been somewhat concerned about the validity
of your account, whether you had the proper security or not?
A. Yes sir.
Q. Yet you let him go for two days without checking on it?
A.. Yes sir.
Q. A.s I understand it, the transaction on July 21, 1939,
covering the same seven new cars that the Universal Credit
Company has liens on, you didn't check on them until July 29th,
1939?
A.. I didn't check it, no; but those cars were not in on July
21st, as I understood it, and I understood that those carsI talked to l\fr. Gass about it. The cars had not come
page 556~in; they had not gotten there on Thursday the 26th
-Wednesday or Thursday he said the cars had not
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come in. So, I knew I was going to be in Fincastle on Saturday, and that is when I made the change.
Q. As a matter of fact, part of those cars-motor No. 4978728
was actually delivered on May 26th, 1989.
A. I checked those dozens of time. I am speaking of the last
cars.
Q. Anyhow, you didn't check the last cars for eight days
afterwards-eight days after the money was loaned?
A. That's right.
Q. Did you get paid invoices from the dealer showing those
cars had been paid for before you loaned money on them?
A. No sir.
. Q. You just relief on the dealer?
A. Yes sir.
Q. Had Mr. Gass given you some checks in the past that
were turned back on account of insufficient funds, but later
made good?
A. I think two or three.
Q. Did you consider the fact that if a check was returned
on account of insufficient funds and later made good
page 557 ~that. it indicated that the company was insolvent?
.A. I felt it was one of those border line cases you
might question.
Q. Do you ]mow of any other reason the Universal Credit
Company had to feel that the Botetourt Motor Company was
insolvent other than that checks were returned to them, the
same as they were to you?
A. I would say, if you analyze the statement, you could
hardly call it anything but that.
Q. Did you have a statement from the Botetourt Motor
Company, Inc.?
A. About two months or four months before that.
Q. How did you consider the company then?
A. I felt it was a going concern. It would probably pay out;
as a closed concern, it could not.
Q. You didn't consider it insolvent?
A. It depends upon what insolvency was.
Q. I mean in common business parlance, did you consider
them insolvent. I know you don't want to go on record in this
case as openly and directly doing business with an insolvent.
A. I don't want to go on record, but my record is not very
good in this case anyhow. It doesn't make any difference.
page 558 ~ Q. I didn't mean to embarrass you.
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A. You don't embarrass me; the case embarrasses me.
Q. Had you had bad checks from the Botetourt Motor Com-

pany before?
A. Small ones.
Q. Now, Mr. Pendleton, isn't it a fact that in the past you
have financed cars for the Botetourt Motor Company and went
over and checked the motor numbers and found the cars were
not there?
A. Yes, on several occasions, and on each occasion I had
that cleared up before I left.
Q. You straightened it out?
A. Yes.
Q. And continued to do business with them in the regular
course of business?
A. Do you want me to tell you why?
Q. No, not particularly. You didn't have to do business with
them, did you?
A. To get volume, yes.
Q. Mr. Pendleton, let me ask you this : As a matter of fact,
as a finance man, didn't you know that in the purchase of new
cars from the Ford :M:otor Company that those cars would
have to got out on the usual invoices or bill of lading consigned
to a dealer showing a reservation of title?
page 559 ~ A. No, we do business with the dealers and pay
cash for them as they come in.
By Mr. Johnson:
Q. In addition to the Botetourt Motor Company, has the

Standard Finance Company been financing other dealers that
handle Ford automobiles?
A. Yes sir.
Q. Have you ever in any instance handled the :financing of
used automobiles for Ford dealers where you come in contact
with any conditional sales contract on the back of the invoice?
Have you ever seen one before this?
A. I have never seen one, no.
Q. At the time that the Universal Credit Company resumed
rf:lations with the Botetourt Motor Company, about that time,
do you lmow whether or not the Universal Credit Company
required an indemnifying contract or bond of agreement from
Mrs. Johnson?
A. I have never seen it, but I was told they did.
Q. At the time when you were over here on July 31st, after
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Mr. Fowlkes talked with Mr. Gentry and they decided they
·
would not go into the attachment, please state
page 560 rwhether or not it is not a fact that Mr. Minter was
then representing Mrs. Johnson, and that Mrs. Johnso~ and Mr. Stuart Carter, and Mr. Fowlkes and yourself, and
Mr. Minter, went with Mrs. Johnson down in the place of business of the Botetourt Motor Company, Incorporated, and it
was agreed by all parties that if Mrs. Johnson agreed she would
make no effort to place her property beyond the creditors that
no action would be taken against her at that time.
· A. Yes sir.
·
Q. And she did make that agreement?
A. Yes sir.
Q. I believe you have stated that when you came over to
Fincastle with reference to the Botetourt Motor Company,
Incorporated, on July 31st, 1939, that both Mr. Fowlkes, representing the Universal Credit Company, and Mr. Watkins, also
representing the Universal Credit Company, were here.
A. I think I had been here about five minutes before I met
them. I am not sure whether they were here when I got here
or not.
Q. From your conversation with Mr. Fowlkes or Mr. Wat.kins, or either one or the other, did they agree with you they
would go along with the Standard Finance Company in this
matter?
page 561 r A. I don't know just whether there was any agreement or not.
Q. Did they agree that the assets of the business would be
held there in the place of business until the bankruptcy petition had been filed and adjudicated?
A. That was in the flfternoon in Mr. Carter's office, yes sir.
By Mr. Gentry:
Q. What steps, if any, did you take to ascertain wheiher
there were any other liens against those cars on which you
had lien of $2700, evidenced by your trust receipts. on July
21st, 1939?
·
A. What stepB did I take?
Q. Yes.
A. Nothing except that I called Mr. Fowlkes on the 'phone.
Q. When?
A. On Monday morning.
Q. What was that date?
A. Monday, July 31st.
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Q. You made no effort prior to that to find out whether
there was anything else against the cars?
A. No. I had no occasion to do that. I thought I was the
only one.
page 562 r Q. You knew the cars were shipped from the Ford
l\fotor Company?
A. Yes.
Q. And you state you didn't know they sent them ·out on
invoices showing conditional sales contracts?
A. No.
.
Q. You didn't lmow the arrangement between the Ford
Motor Company and the Universal Credit Company and the
Botetourt Motor Company?
A. No, I didn't know that.
Q. Did it occur to you to ask Mr. Gass if anything- else was
against the cars?
A. Not those particular cars; but I asked him about some
others
Q. You didn't ask him if anything was against those particular cars?
A. No sir.
Q. You just took a chance?
A. I gave him a check.

By Mr. Johnson:
Q. When you came here on July 31st, were those
page 563 }seven cars in the place of business of the Botetourt
Motor Company, Incorporated?
·
A. Yes sir.
(Here ends the testimony of Mr. Pendleton given in the
bankruptcy court)
By Mr. Carter:
Q. Mr. Pendleton, does the Standard Finance Company have
trust receipts on the seven new cars involved in this controversy?
A. Yes sir.
Mr. Apperson: Do they contain the same numbers; do they
have the, same motor numbers?
Mr. Carter: I am going to ask him to identify them by motor
numbers. We claim they are the same.
Q. i herewith hand you copy of trust receipt No. 1566, dated
Fincastle, Virginia, May 26th, 1939, on a Ford vehicle, Model
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2 D Sedan, motor No. 4978723 to secure payment of $500.00,
and will ask you if that trust receipt was given the Standard
].,inance Company by the Botetourt Motor Company, Incorporated?
page 564 ~ Mr. Apperson: Do you mind asking him when?
Mr. Carter ( continuing)
Q. On what· date?
A. On May 26th, 1939.
Q. I hand you another trust receipt No. 1563, dated Fincastle, Virginia, May 26th, 1930, on a Ford Model Del 2 D.
Sedan, motor No~ 5038024, to secure the payment of $550.00,
and ask yon if the Botetourt Motor Company, Incorporated,
gave that trust receipt to the Standard Finance Corporation,
and on what date it was given you?
A. It was given to me on May 26th, 1939.
Q. When you say "me," you mean the Standard Finance
Corporation, don't you?
A. Yes sir.
Q. And when you say "It was given to me," you mean the
Botetourt Motor Company, Incorporated, gave it?
A. Yes sir, by Mr. Gass, President of the Botetourt Motor
Company, Incorporated.
Q. I hand you trust receipt No. 1571, dated Fincastle, Virginia, May 29th, 1939, on a model Del. Ford Sedan D, motor
No. 4979106, securing the payment of $550.00, and ask you
whether or not the Botetourt Motor Company, Incorporated,
gave you that trust recei11t, and on what date?
page 565~ A. S. S. Gass, President of the Botetourt Motor
Company, Incorporated, gave me this trust receipt
on May 29t11, 1939.
: · · Q. I hand you herewith trust receipt No. 1190, dated Fincastle, Virginia, July 21st, 1939, on a Ford Model Std. 2 D
Sedan, motor No. 5168651, securing tl1e payment of $500.00,
and ask you if the Botetourt Motor Company, Incorporated,
· g-ave you this trust receipt, and, if so, on what date?
A. S. S. Gass, President of the Botetourt Motor Company,
Incorporated, gave me this trust receipt on July 31st, 1939.
Q. I hand you another trust receipt No. 1192, dated Fineastle, Virginia, July 21st, 1939, on a Ford model Del 2 D
Sedan, motor No. 5168786, securing the payment of $500.00,
· and ask you if the Botetourt .Motor Company, Incorporated,
gave you this trust receipt, and, if so, on what date?
· · A. It was given to me by Mr. S. S. Gass, President of the
. Botetourt Motor Company, Incorporated, on July 31st, 1939.
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Q. I hand you another trust receipt No. 1195, dated Finct.stle, Virginia, July 21st, 1939, on a Ford Model Del 4 D
Sedan, motor No. 5168817, securing the payment of
page 566 r$500.00, and ask you whether or not the Botetourt
lfotor Company, Incorporated, gave you this trust
receipt, and, if so, on what date?
A. It was given to me by the Botetourt Motor Company,
Incorporated, S. S. Gass, President on July 31st, 1939.
Q. I hand you another trust receipt No. 1191, dated Fincastle, Virginia, July 21st, 1939, on Ford model Std 2 D
Sedan, motor No. 5168517, given to secure the payment of
$500.00, and ask you whether or not the Botetourt Motor
Company, Incorporated, gave you this trust receipt, and, if so,
on what date?
A. It was given by the Botetourt Motor Co~pany, Incorporated, S. S. Gass, President, on July 31st, 1939.
Q. Mr. Pendleton, I notice that although some of these
trust receipts are dated July 21st, 1939,-I am now referring
to trust receipts Nos. 1100, 1192, 1195 and 1191-that you have
testified that you actually got those trust receipts from the
Botetourt Motor Company, Incorporaed, on July 31st, 1~39,
and I will ask you how that occurred?
A. On July 21st-that was the day I loaned the money to
unload four cars with different motor numbers from those
given to me by Mr. Gass, and on July 29th, 1939,
page 567 rafter the cars were in, I discovered that the motor
numbers on the trust receipts executed on July 21st,
1939, did not agree with my trust recei1)ts-were not the proper
numbers. Not having my original white sheets with me, I
asked Mr. Gass to let me see the copies, which he did, and I
snbstituted the proper motor numbers on his copy. On Monday, July 31st, 1939, I made off my office originals with the
proper motor numbers corresponding to the numbers that I
l1ad changed on his copies on July 29th, 1939, brought them
to Fincastle and had him to execute them here in Fincastle.
I elated them on July 21st because that was the date he gave
me the trust receipts on the cars, and that was the date upon
which I was :figuring my interest in the final settlement.
Q. Did the Standard Finance Corporation loan the money
on these trust receipts on July 21st, 1939?
A. Yes sir.
Q. Mr. Pendleton, I will ask you to :file the seven trust
receipts, about which you have just testified, with your evidence as exhibits in this case.
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A. Yes sir, I will.
l)age 568 t The Court : It is agreed by counsel of all parties
that true copies of the trust receipts herein referred
to may be introduced in the place and stead of the originals.
( Copies of the trust receipts referred to are marked into the
record as Exhibits Nos. 51, 52, 53, 54, 55, 56, and 57.)
Mr. Carter (continuing)

.

Q. Mr. Pendleton, I hand you trust receipt. No. 1183, dated

Fincastle, Virginia July 21st, 1939, on Ford, model Del. 2 D
sdn, motor No. 5098974, securing the payment of $500.00, and
ask you whether or not the Botetourt Motor Company, Incorporated, gave you that trust receipt, and, if so, in what date?
A. The Botetourt Motor Company, Incorporated, S. S. Gass,
President, gave me this trust receipt on July 21st, 1939.
Q. I will ask you if this is one of the trust receipts referred
to in which the wrong motor number was given?
page 569 ~ A. Yes sir.
Q. As I understand it, that trust receipt was replaced by one of the trust receipts introduced a few minutes
ago, because of the fact the motor number was wrong in the
trust receipt now referred to.
A. That is correct.
Q. I hand you trust receipt No. 1179, dated Fincastle, Virginia, July 21st, 1939, on Ford, model Std. 2 doQr sdn, motor
No. 5098169, securing the payment of $500.00, and ask you
whether or not this trust receipt was given you by the Botetourt Motor Company, Incorporated, and, if so, on what date?
A. It was given to me by the Botetourt Motor Company, In. corporated, S. S. Gass, President, on July 21st, 1939.
Q. ·I will ask you if trust recei1Jt is one of the trust receipts
referred to formerly by you as setting· forth the wrong motor
number, which motor number was corrected by a trust receipt
just intoduced a few moments ago by you?
A. Yes sir.
Q. I hand you trust receipt No. 1182, dated Fincastle, Virginia, July 21st, 1939, on Ford, model 4 D Sedan,
page 570 }motor number 5099962, to secure tl1e payment of
$500.00, and ask you whether or not it was given
to you by the Botetourt Motor Company, Incorporated, and,
if"so, on what date?
·
A. It was given to me by the Botetourt Motor Company,
Incorporated, S. S. Gass, President on July 21st, 1939.
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Q. I will ask you if this trust receipt is one of those referred
to by you as containing the wrong motor number, and if it was
one of those replaced by one of the. other trust receipts which
was formerly introduced by you?
A. Yes sir.
·
Q. I hand you tmst receipt. No. 1181, dated Fincastle, Virginia, ,July 21st, 1939, on· Ford,. model Del. 4 D. Sdn, motor
No. 5099978, to secure the payment of $500.00, and ask you
whether or not this trust receipt was given to you by the Bote-··
tourt Motor Company, Incorporated, and, if so, on what date?
A. It was given to me by the Botetourt Motor Company, Incorporated, S. S. Gass, President, on July 21st, 1939.
Q. I will ask you if this is one of tlie trust receipts on which
you said the motor number therein contained was incorrect
and was afterwards replaced by one of the trust
page 571 ~receipts just formerly introduced by you?
A. Yes sir.
Q. I herewith ask you to file this trust receipts, or copies
thereof, as part of your testimony in this case.
A. I will.
The Court : It is stipulated by all 1mrties that true copies of
these trust receipts may be filed in place and stead of the
originals.
·

( Copies of the trust receipts referred to are marked into~
the record as Exhibits Nos. 59, 60, 61, and 62).
Mr. Carter (continuing)
Q. Mr. Pendleton, I will ask you whether or not you inquired from the Botetourt Motor Company, Incorporated, after
they had given you the wrong numbers on the trust receipts,
between that date and the 31st of July, 1939-that being the
date upon which you got the correct numbers as contained in
other trust receipts-I ask you whether or not you inquired
from the Botetourt Motor Company, Incorporated, during that ·
period of time as to whether or not they had come in?
page 572~ A. I inquired of Mr. Gass two or three times between July 21st and July 29th. I was told on July ·
25th or 26th or 27th that these cars were not in. I came to
Fincastle on July 29th, 1939, and found four cars on the floor.
At that time I discovered that they had the wrong motor
numbers.
Q. Do you mean by that, Mr. Pendleton, that the cars you
found on the floor had motor numbers that did not correspond
with the motor numbers given you on the 21st?
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A. Yes sir.
Q. I believe you testified you were present in my office in
Fincastle, Virginia, on July 31st, 1939, when the agreement
was made between the Universal Credit Company and the
S1:dnard Finance Corporation, about keeping intact the assets
of the Botetourt Motor Company, Incorporated. Is that correct?
A. Yes sir.
Q. I will ask you whether or not the Standard Finance
Corporation relied on that agreement with the Universal Credit
Company that no action whatever would be taken as to the
assets of the Botetourt Motor Company, Incorporated?
page 573 ~ A. I relied thoroughly on that while watching
the preparation of the bankruptcy papers.
Q. Was it your understanding at the time that the Botetourt
Motor Company, Incorporated, would be put into bankruptcy,
either voluntary or involuntary?
A. Yes sir.
Q. Was Mr. Fowlkes, representative of the Univeral Credit
Company, present when this understanding or agreement took
place?
A. Yes sir.
Q. Was Mr. Fowlkes, of the Universal Credit Company,
present in my office when the keys were turned over to me by
Mr. Gass?
A. Yes sir.
Q. Was anything said in my office as to the understanding
when Mr. Gass turned over the keys of his business to me?
A. Mr. Gass brought the keys to you in your office. Mr.
:niowlkes was present, Mr. Johnson and Mr. Gass and you were
present. I went over with Mr. Gass what the agreement was;
that he was to deliver the keys to you, that you were to keep
the keys and not let anything be taken out of the place of business, and the place was to be locked up until the bankruptcy
papers were prepared.
·page 574~ Q. Was it your understanding that when Mr.
Gass delivered the keys of the Botetourt Motor
Company, Incorporated, to me, that the assets of the Botetourt
Motor Company, Incorporated, would be held for the benefit
of the creditors of the Botetourt Motor Company, Incorporated?
A. Yes sir.
Mr. Carter: Thats all.
CROSS EXAMINATION
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By Mr. Gentry:
Q. Mr. Pendleton, when the trust receipt dated May 26th,

1939, which was given to you by the Botetourt Motor Company, Incorporated, covering Ford automobile motor No.
4978723, did you check to see that that automobile had actually
been received by the Botetourt Motor Company, Inc.?
.A.. Not.on May 26th, Mr. Gentry.
Q. Where was the trust receipt actually signed?
A. In Clifton Forge.
Q. And you just took Mr. Gass's word that there was a car
in by that motor number?
A. No, that a car was coming in on convoy with that motor
number.
11age 575 ~ Q. He told you, of course, what kind of car it
was; you knew it was a Ford automobile?
A. Yes sir.
Q. Did you know of the underlying wholesale agreement between the Botetourt Motor Company, Incorporated, and the
Universal Credit Company?
A. No sir.
Q. Did you know that the Universal Credit Company customarily-and I might say, exclusively-financed Ford automobiles?
A. Do you mean that they were the only company financing
automobiles, or that Ford automobiles were the only cars they
financed?
Q. I mean that, as a finance man yourself, were not you
familiar with the activities of the Universal Credit Company
enough to know that they financed Ford automobiles exclusively?
· A. No sir, not at that time. I 1mew at one time they had.
Q. Didn't it occur to you that if it was a Ford automobile,
the Universal Credit Company might be financing it?
.A.. No, it didn't occur to me tliey would be financing it.
Q. Did you ask Mr. Gass for an original invoice on that
car?
page 576~ A. No sir, because original invoices were not
issued at the time we gave them the money. It was
is~ued, but not received by him.
Q. In substance, you just took a chance on the car coming
in and not being financed by anyone else?
A~ I relied on Mr. Gass's statement.
Q. When the trust receipt dated May 26, 1939, covering
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lt"'ord motor No. 5038024 was given by the Botetourt Motor
Company, Incorporated, did you check to see if that Ford
automobile bearing that particular number had been received
by the Botetourt Motor Company, Incorporated?
A.. Not on May 26th, no.
Q. Was this trust receipt given in Clifton Forge at. the same
time that the one you have just previously testified to was
given?
A. I assume it was.
Q. And you made no effort to check up to find out if the
automobile had been received, or whether Mr. Gass, representative of the Botetourt Motor Company, Incorporated, or
anyone else.had the original invoice covering that car?
A. I l1ad no way of finding out.
·page 577 ~ Q. Didn't you, in financing cars with other dealers, customarily require some evidence as to the
dealer having the invoice or some paper, or right to the car,
some evidence that would justify you in :financing that· car
for him?
A. I have no similar case to Mr. Gass's on my books.
Q. That doesn't answer· my question, Mr. Pendleton. In
your usual practice, didn't you require some evidence from
dealers for whom you financed a car that they had an
invoice, or a title, or right to the car?
A. No sir, it is not a fixed rule with me. We have similar
cases where dealers buy cars out of Washington on blanket
information they have received from the distributor in Washington. That is somewhat similar to Mr. Gass's case. He presumably had had a 'phone conversation with Norfolk that these
cars were being shipped.
· Q. When the cars later came in, would you require the
invoice then?
A. No sir.
Q. You just didn't consider that part of it material then?
A.. No.
11age 578~ Q. Now, trust receipt dated May 29th, 1ij?9, covering Ford automobile, motor No. 4979106, which was
executed by the Botetourt Motor Company: Did you check to
see whether that automobile was received by the Boteto.urt
Motor Company, Incorporated?
A.. Not on May 29th.
Q. Under what circumstances was that trust receipt executed?
· A. That trust receipt was executed on the statement of Mr.
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Gass that the car was being delivered, or had been delivered
to him, and that he needed the money to pay for it.
Q. When did you actually check to find out whether or not
that car had been received?
A. A few days after that.
Q. Can you give us a little better idea than that?
A. I cannot give you any better idea or a definite date.
Q. But you did check at some later date to :find out if the
car had been received?
A. Yes.
Q. On the day that you checked it, did you actually check
it at the Botetourt Motor Company's garage?
A. Yes sir.
page 579 ~ Q. Well, did you require an invoice at that time?
A. No sir.
Q. Did you know it had been delivered by the convoy coneern delivering for the Ford Motor Company?
A. I didn't know whether it had been delivered by convoy
or whether it had been driven in from Norfolk.
Q. And just like the other two cars, you required no invoice
or evidence that the Botetourt Motor Company, Incorporated
actually owned the car or had a right to apply' for :financing it?
A. I made no inquiry about the invoice.
Q. I understand that trust receipts Nos. 1191, 1190, 1192
and 1195, covering motor numbers 6168517, 5168661, 5168786,
and 5168817, respectively, were given on July 21st, 1939.
A. Thats right.
Q. And those trust receipts really covered different motor
numbers, and the trust receipts were subsequently changed to
July 31st, 1939, and on July 21st, 1939, you didn't
page 580 ~check the automobiles to find out what the true motor
numbers were?
A. Mr. Gentry, the only difference there is-I want to keep .
the record straight-the trust receipts which you have just
mentioned by number were numbered differently on J"uly 21st;
the ones that were made and actually dated on J"uly 21st were
different .numbers-the trust receipts numbers were different.
Q. I am glad you called attention to that. Then, give the
trust receipt number which was first executed on July 21st,
1939?
A. Trust receipt No. 1183 covering Ford auj;omobile No.
5098974;
·
trust receipt No. 1179, covering Ford automobile No. 5098169;
trust receipt No. 1182, covering Ford motor, No. 5099962;
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trust receipt No. 1181 covering Ford, motor No. 5099978.
Q. Now, }fr. Pendleton, what I am getting at is this: On
tTuly 21st, 1939, you didn't check, did you, to find out whether
there were any cars on the floor of the Botetourt Motor Company, Incorporated, bearing either the incorrect
page. 581 rnumbers or what turned out later to be the correct
numbers?
A. Not as relates to those four trust receipts.
Q. Where were those trust receipts e.xecuted?
A. At Clifton Forge, with the incorrect numbers.
Q. ·what statement did Mr. Gass make to you as to when
he expected the cars in?
A. He said he was ordering them out of Norfolk, that he
had clients that were ready.
Q.. You didn't actually check until July 29th, 1939, to ascertain whether or not the cars were here?
A. I didn't check, but I asked Mr. Gass, and they were not
in until the 27th and 28th, and on the 29th, I came to Fincastle and checked them.
Q. And you say you actually passed the consideration on
the 21st of July, 1930?
A. Yes sir. ·
Q. Mr. Pendleton, on July 31st, 1939, where was the alleged
agreement made between representatives of the Universal
Credit Company, and Mr. Carter, Mr. Johnson and yourself,
and any other gentlemen who were present on that
date?
page 582r Mr. Jolmson: What alleged agreement are you
ref erring to?
Mr. Gentry: The alleged ag·reement whereby the garage of
the Botetourt Motor Company, Incorporated, was to be closed.
A. I think that all the conversation pertaining to that took
p]ace "in Mr. Carter's office.
Q. How long did this conversation last?
A. Over a period of two or three hours altogether; probably
a little longer.
Q. Was everyone present at all times throughout the conversation?
A. No.
Q. There was much going llack and forth between the rooms,
and telephone calls?
A. Up to the time 1Ir. Gass delivered the keys, there was
conversation at different places.
Q. Do you recall having a conversation with Mr. Watkins
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in which you said it would be necessary for the Universal
Credit Company to take legal action if they wanted possession
of the cars?
A. I .don't remember any such expression. I had a conversation with both Mr. Watkins and Mr. Fowlkes, but
i,age 583 ~I don't remember making any such statement; if I
did, it was prior to the agreement about closing the
place.
Q. Do you recall that possibly some discussion took place
at the time between either you and Mr. Watkins or you and
Mr. Fowlkes about the necessity for legal action if the· cars
were to be taken?
A. I cannot say definitely, Mr. Gentry.
Q. Mr. Pendleton, isn't it a fact that ·on July 31st, 1939,
Mr. Fowlkes, representative of the Universal Credit Company,
told you that title certificates had been issued showing liens
on those ten cars under discussion in favor of the Universal
Credit Company?
A. He told me the title certificates had been issued on the
seven new cars ; I don't recall about the second hand cars.
Q. Do you recall saying to him that your company, the
Standard Finance Corporation, was going to contest the
validity. of those certificates showing liens in favor of the
Universal Credit Company?
A. I don't ]mow that I made that statement; but I said
that the Standard Finance· Corporation didn't recognize their
right to the cars. I made that very plain.
page 584~ Q. Do you recall that Mr. Fowlkes told you that
the Universal Credit Company was prepared to
resist any effort on the part of the Standard Finance Corporation to contest their lien?
A. I don't remember that.
Mr. Gentry: Thats all.

Mr. Carter:
.
Q. I believe there was quite a little fuss going on in my
office on July 31st with reference to this agreement about closing the place of business of the Botetourt Motor Company, In~orporated. I will ask you whether or not all of this conversation was crystalized at the time Mr. Gass turned the keys
· over to me to lock up the place?
A. Most of the conversation had to do with the indebtedness
and the solvency of the Botetourt Motor Company, Incorporated. I finally came to the conclusion that I had felt from the
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time I saw the :figures, that .there was nothing to do but to
put them into bankruptcy. That finally worked around to the
l-!Oint where we demanded the keys from Mr. Gass. He was
agreeable to that, and he gave those keys to you to be kept
until proper steps were taken to put him in either voluntary
or involuntary bankruptcy.
page 585 ~ Q. At that time, I believe you said it was agreed
that the assets of the Botetourt Motor Company,
Incorporated, would be held intact for the benefit of creditors
-at the time the keys were delivered to me?
A. Yes sir.
Q. After the keys were delivered to me, did you have another understanding with the Universal Credit Company about
the Universal Credit Company having a right to take legal
·action to get those automobiles?
A. I don't think anything was mentioned after that. Very
'soon after that we left town.
Q. I believe you said that Mr. Fowlkes, representative of
'the Universal Credit Company, was present at the time the
agreement was made-being the time the keys were turned
over to me?
A. Yes sir•.
Mr. Carter : Thats all.
· · Mr. Gentry:
, Q. Why did you s~y you don't think there was any further

'agreements made?
· A. I knew there was no different agreement made. I don't
think there was any further conversation in regard
page 586 ~to it. I know there was no other agreement made.
Q. Wlien you say don't think there was any
further conversation, whom do you refer to that the conversation might have taken place between.
A. I talked to Mr. Fowlkes and Mr. Watkins aside from the
·.-subject for a few minutes,, told them goodbye and said I would
probably see them in the morning.
Q~ ·Do you know whether or not Mr. Fowlkes or Mr. Watkins
may ha'Ve talked to Mr. Johnson or Mr. Carter after that?
A~ ·r don't know.
Q. How soon after the general conference in Mr. Carter's
':office broke up was it before everybody took their respective
departures?
•:.-- A.' I don't know. I took mine sometime after six o'clock.
1

· ·'
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By Mr. Johnson:
Q. Mr. Pendleton, haven't finance companies, including the

Standard Finance Corporation, for a nwnber of years been
financing for different dealers, especially Ford dealers, on
wholesale floor plan?
A. Yes sir.
J>age 587 ~ Q. And as far as you know, the Universal Credit
Company never had any agreement with the Ford
Motor Company that they were to have the exclusive rights to
finance any new dealers on new cars?
A. I don't know whether that was an exclusive privilege a
number of years ago or not, but I know that was not an
exclusive privilege during the years 1938 and 1939.
Mr. Johnson: Thats all.
Mr. Johnson: We rest, your Honor.
page 588 ~ R. J. Fowlkes, recalled by counsel for plaintiff for
further examination, and still being under oath,
deposes as follows:
DIRECT EXAMINATION
By Mr. Gentry:
Q. Mr. Fowlkes, I believe you previously stated that title
applications covering all of the ten cars under consideration
here were applied for by Mr. Gass, as representative of the
Botetourt Motor Company, Incorporated, in the office of the
Universal Credit Company in Roanoke, Virginia, on July 29th,
1939. At the time when you made that statement, had you or
not discovered, or had it been brought to your attention that
one of the certificates was applied for elsewhere?
A. I testified I think that the titles on the seven new cars
were applied for at that time in my office. I would like to
correct my testimony to the extent that one of tp.ose title
applications, was signed by Mrs. A. M. Johnson in Fincastle.
That was purely an oversight on my part. It was signed over
here. I thought it was signed in my office, but in reality Mr.
Watkins delivered one to me that was signed by Mrs. Johnson.
page 589 ~ Q. There is one other thing I think should be
cleared up. Mr. C. H. Lamb, representative of the
Division of Motor Vehicles in Richmond, testified that from
the original records there, no disposition had been given of

r.__
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certain of the automobiles as to which he testified. I wish you
would take the documents that you have referred to in your
testimony, and just state what disposition was made of them.
A. All seven of the cars have been sold, and I have the
names and addresses of the person to whom they were sold;
I have previously testified to whom they were sold. With reference to one new car, motor numberMr. Johnson : As far as we are concerned, he has already
testified to that; we have that testimony.
A. -5168817, is a car Mr. Lamb stated had not been titled
in Virginia. That car was sold to the Leakesville Motor Company, Leakesville, North Carolina, and as such there would be
no further transfer in the Motor Vehicle Division in Richmond.
'!,here w~re one or two other cars, as I remember, for which
transfers had not been made on the Divisions records.
page 590 ~That is entirley beyond our control. When we assign
the title and give it to the purchaser, it is entirely
up to them as to when they will make application. We have
signed bill of sale showing each and every car sold.
Q. As to the condition of the three used cars, motor numbers 4298706, 3005227 and 2856616, do you recall the condition of the Ford Tudor Sedan, motor number 4298706 when
it was repossessed and when it was sold?
A. Very well. It was in, I would say, fairly good condition. The mileage was approximately 25,000, and a car
with that mileage would naturally not have been used extensively. It was in what I would call fair condition.
Q. Do you know whether or not it was subsequently reconditioned before it was re-sold?
Mr. Johnson: We object to that because it is hearsay.
The Court : He is asking him if he knows.
A. I don't lmow it was re-conditioned, but I do know it waij
sold to a dealer who generally re-conditions all cars before
selling them.
Mr. Johnson: We object to the last 'Part of that statement,
and move it be striken from the record.
The Court: I think he can state that.
page 591 ~ Q. Did your company subsequently finance that
car?
A. I don't know whether it did or not. I don't have the
record with me.
Q. What condition was Ford Pickup, motor number 3005227
when it was repossessed from the Botetourt Motor Company,
Incorporated, and when it was sold?
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A. 'l'hat car was in poor condition. J:t had a bad paint
job, bad tires, the motor was noisy, and it generally showed
a lot of usage.
Q. Did your company subsequently finance that car?
A. I think we did. I am not positive about that.
Q. When a car is financed, what additional charges and
expense items are taken into consideration?
A. We receive a retail contract from the dealer, that is on
the car sold l>y him, and it is usually a trade-in, and the additional charges cover finance charges and insurance for the
length of time the contract was to run.
·
Q. Does it not frequently happen, in your experience and
in your business, that perhaps the amount financed
page 592 ~may be somewhat in excess of what might be considered a fair market value for that car?
l\fr. Johnson: We object to wlmt might be the usual procedure of finance companies. Be more specific.
The Court : I think that is all right.
Mr. Johnson : We except.
A. Yes, that frequently ha1,pens. When a dealer sends us
a contract and asks for a certain amount of money to be
advanced on that contract, we sometimes advance what is
in excess of the fair market value as set out in the standard
appraisal book for that car.
Q. I will ask you to state if you recall the condition of
a Ford Coupe, motor number 2856616, which was one of the
used cars mentioned in this chancery cause here, when is was
repossessed from the Botetourt Motor Company, Incorporated, and the condition when it was sold?
A. I recall it very clearly. The car was in such condition
that I could not drive it to Roanoke. The motor was torn
down and in process of being repaired. We piled all the parts
which we could find in the back of the car, and had to store
it in Fincastle at the Chevrolet dealer's place. I
I)age 593 ~later inspected the car and found that the block
was cracked the motor would actually require a
new block in ·order to be })roperly repaired, and found that
other parts, including the generator, were absolutely beyond
repair.
Q. Do you know whether or not your company subsequently
:financed the sale of that automobile ?
A. I cannot say definetly; I think we did.
Mr. Johnson : I move to strike the evidence about the
block being cracked. That is absolutely hearsay on his part.
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The Court: I understood him to say he later had inspected
the car himsef and could see the block was broken. For the
time being I will have to overrule the motion.
A. My reason for not knowing definintely about the subsequent :financing of those used cars is that I am frequently
out of the office, and contracts received in the office are
handled by the credit man in my absence, and unless there is
something unusual, they don't come to my attention.
page 594} Q. Do you know whether or not that car was
re-conditioned and repaired before it was :financed? ·
A. Of my own knowledge, I didn't see the car after it was
re-conditioned. However, the car was not in saleable condition to a retail purchaser when we sold it to the Liberty
Motor Company.
Q. Mr. Fowlkes, did you secure appraisals on the 1936
Ford pick-up, motor number 3005227 from various sources
before it was sold?
A. I did; I secured written bids on the automobile from
several disinterested parties.
Q. Will you state what appraisals were given you?
Mr. Johnson: We object to that as being hearsay. The
best evidence would be the appraiser himself, and we want
the right to examine him.
The Court: That is all right, -if they are in writing. I
don't know whether they are in writing or not.
Mr. Johnson: It would be improper evidence to show it
here.
The Court: I think the appraisals are admissible.
page. 595} ( To witness) Are they ":l'itten appraisals?
A. Yes sir, written.
Mr. Johnson: We still object to them if there is nobody
here to prove them by.
'
The Court: I will have to overrule the objection.
Mr. Johnson: We except.
Mr Gentry: (continuing)
Q. I hand you herewith a written bid of the Liberty Motor
Corporation, Bedford, Virginia, dated August 17th, 1939,
submitting a bid of $165.00 on a 1936 Ford Pick-up automobile, motor number 3005227, and ask you to state if that
bid was secured by you and was given to your Company by
the Liberty Motor· Corporation at your request?
A. It was.
Mr. Johnson: We object to that as an appraisal. That
shows as a bid.
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Mr. Gentry : There is no appraisal in that. This is a bid
on that automobile of $165.00.
Mr. Carter : It is not signed by the Liberty Motor Corporation. The Liberty Motor Corporation is spelled out here,
and nobody's name is signed to it.
page 596 ~ Mr. Gentry: Our contention and our idea in
introducing these bids is simply this: The Standard Finance Corporation and all these gentlemen lmew that
before making sales of this kind .you like to get bids. We are
offering these papers in an honest endeavor to prove the
efforts we made to find out what would be a fair market value
of these automobiles before the sale, and I am prepared to
submit four separate bids from reliable automobile concerns
on this Ford Pick-up truck, and I submit that since the bids
are in writing, we should not be put to the expense and time
to have the gentemen signing the papers brought here so they
might be cross examined.
The Court : I think that these bids are admissible. I am
not saying these bids should be received as conclusive evidence of value at all; but I think they are admissible. I will
11ave to overrule your objection.
Mr. Johnson : We except to their introduction here.
page 597~ Mr. Gentry: (continuing)
Q. Will you file this bid with your evidence as one
of your exhibits?
A. Yes sir.
(The paper in question is marked into the record as Exhibit No. 59)
Q. Mr. Fowlkes, I hand you herewith a written bid from
Mr. T. J. Gray, Chatham, Virginia, under date of August
17th, 1939, covering the same Ford Pick-up truck, said bid
being in the amount of $150.00, and ask you if that bid
was obtained at your request, and if it was given by Mr. T.
J. Gray to you on the Ford automobile in question?
A. It was.
·
Q. Will you file this in evidence as your exhibit?
A. Yes sir.
( The paper in question is marked into the record· as Exhibit No. 60)
Q. I hand you herewith another bid under date of August
17th, 1939, from C. D. Motley, Chatham, Virginia, in the sum
of $145.00 on the same automobile in question, and ask you
if that bid ·was obtained at your request and if it was given to
you by C. D. Motley, Chatham, Virginia?
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page 598 r A. It was.
Q. ,vm you file this hid with your evidence as
one of your exhibits?
A. Yes sir.
(The paper in question is marked into the record as Exl1ibit No. 61)
Mr. Gentry: Your Honor, I would like to substitute true
copies for these originals to be filed, on all these bids.
The Court : That will be all right.
Mr. Gentry: (continuing)
Q. Did you-I hand you herewith another writeen bid of
the Magic City }Iotor Corporation on the same automobile in
question, dated August 17th, 1939, in the sum of $150.00, and
ask you to state if that hid was secured at your request and
given to you by the l\Iagic City Motor Corporation?
A. It was.
Q. Will you file this as an exhibit with your evidence?
A. Yes sir.
( The document in question is marked into the record as
Exhibit No. 66)
r,age 599 r Q. Did you secure what appears not to be a bid
in this instance but an appraisal from the Fincasle
Motor Company on or about August 22, 1939, on a 1936 Ford
Coupe, motor number 2856616, which is one of the ten cars
under discussion here?
A. I did. I examined this car with Mr. Bolton personally.
:M:r. Bolton gave me a written appraisal of what he considered
a fair value on tl1is automobile.
Q. I hand you herewith a letter dated August 22nd, 1939,
written on the stationery of the Fincaslte Motor Company,
signed by A. R. Bolton, indicating a fair appraisal to be $175.00
for this automobile, and indicating that he estimated repairs
to cost $80.00, and will ask you to state if that letter was
1·eceived by you from l\Ir. Bolton and if this appraisal was
made at your request?
A. It was and the letter was received from Mr. Bolton.
Q. Will you file a true copy of this letter as one of your-exhibits with your evidence in this case?
A. Yes sir.
( Copy of the letter in question is marked in to the record
as Exhibit No. 67).
:·
page 600 r Q. Did you secure a bid on that same automobile from the Magic City Motor Corporation on
August 17th, 1939?
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A. I did.
Q. I hand you herewith a written bid of the Magic City
Motor Corporation dated August 17th, 1939, on a 1936 Ford
Coupe, motor number 2856616, in the sum of $150.00, and
ask you to state if that bid was made at your request and
received by you from the Magic City Motor Corporation?
A. It was.
Q. Will you file this bid as an exhibit with your evidence
in this case?
A. Yes sir.
(The document in question-a copy thereof-is marked
into the record as Exhibit No. 68).
Q. ]\fr. Fowlkes, did you secure written bids from various
parties on the 1038 Ford Tudor automobile, motor number 4298706, which is one of the ten automobiles under consideration in this cause?
A. I did.
Q. I hand you herewith a paper of writing dated August
l7th 1939, signed by T. J. Gray, Chatham, Virginia, submitting a written bid of $330.00 on a 1938 Ford Tudor automobile, motor number 4298706, and ask you if that
page 601 ~bid was made at your request and received by you
from Mr. Gray?
· A. Yes sir.
Q. Will you file that bid as an exhibit with your evidence
in this case?
A. Yes sir.
( The paper in question is marked into the record as Exhibit No. 69).
Q. I hand you herewith another bid of the Liberty Motor
Corporation, Bedford, Virginia, dated August 17th, 1939, in
the sum of $325.00 on the same automobile, and ask you if
that bid was secured at your request and given to you in
writing by the Liberty Motor Corporation?
A. It was.
Q. Will you file that as an exhibit in this case with your
evidence?
A. Yes sir.
(The paper in question is marked into the record as Exhibit No.. 70).
·Q. I hand you herewith another bid on the same automobile
dated August 17th, 1939, from C. D. Motley, Chatham, Virgjnia, of $315.00, and ask you if that bid was secured by
you and given to you by Mr. Motley?
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A. It was.
page 602 r Q. Will you file a true copy of that bid as one
of your exhibits in this case'!
A. Yes sir.
(The paper in question is marked into the record as Exhibit No. 71).
Q. Mr. }.,owlkes, I hand you herewith a written bid of the
Magic City Motor Corporation under date of August 17th,
1939, in the sum of $300.00 on the Ford automobile in question, and ask you if that bid was submitted to you by the
Magic City Motor Company at your request?
A. It was.
Q. Will you file that, or a true copy thereof, as one of your
exhibits with your evidence in this case?
A. Yes sir.

( The paper in question is marked into the record as Exhibit No. 72).
At 1 :00 p. m., court adjourned until 2 :15 p. m.
Afternoon session

page 603r

CROSS EXAMINATION
By Mr. Johnson:
Q. Mr. Fowlkes, a.s I understand it from the testimony

given by you just before lunch, you only secured one appraisal,
and that was with reference to one of the three second hand
automobiles only.
· A. I only secured one regular appraisal. That is correct.
I secured written bids on the other automobiles. I might
add, that we, in our business, secure bids rather than appraisals when we have cars for sale in that way.
Q. When the Universal Credit Company asked for bids
upon cars of this kind, and in this specific case, what did you
do? Do you send out to different automobile dealers a description of those automobies?
A. We have two or three men travelling the entire territory covered by the Roanoke office. Those cars were offered
to practically every dealer and to numerous individuals.
"\Ve received numerous inquiries. The bidders who bid on the
cars came to Roanoke and looked at the cars, and in some
instances that same day crune to the office and gave their
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bid. ,ve entertained several other bids which I didn't attempt to
introduce, because I knew they would be objected to.
page 604
Q. Do I understand from your testimony that
each of the bidders as shown by the bids which you
have :filed here as exhibits with your testimony came to the
City of Roanoke and looked each of these cars over before
making a bid thereon?
A. 'l'hat is correct. In case of the car which was stored
in },incastle, I brought Mr. Anderson of the Liberty Motor
Corporation, over to },incastle to examine that car.
Q. You didn't sell any of the three automobiles for the
prices as shown in the written bids introduced here as part
of" your evidence, did you?
A. I did not. In each instance I got a better price than
the bid showed.
Q. All of the bids that you have filed here on these three
second hand cars are bids received from ~,ord Automobile
dealers, are they not?
A. No sir.
Q. Which ones were not received from Ford dealers?
A. The Liberty Motor Corporation is not a Ford dealer;
T. J. Gray is not a ~,ord dealer, and Mr. Motley is not a
Ford dealer.
Q. What kind of a dealer is T. J. Gray-what car?
1>age 605r A. Mr. Gray was formerly in Chatham, Virginia.
He does not have any connection as any automobile
dealer today.
Q. What kind of dealer is Mr. Motley?
A. He runs a repair shop in Chatham. I think he handles
a few used cars. I didn't know him prior to this transaction.
Q. All of these parties given you written bids on these
cars were bidding upon the purchase of those· cars with a
view to reselling them, were they not?
A. I suppose so. I requested bids from individuals, but I
. could not get any individuals.
Mr. J olmson: I move to strike out all evidence not responsive to the question.
The Court: I think you can object to that last answer.
(to witness) Don't make any answer, Mr. Fowlkes, except that
called for by the question.
lir. Johnson (continuing)
Q. You don't know of your own personal knowledge, do
y01:i, that either of these three second hand car were r;·conditioned or repaired before they were sold by the Liberty
Motor Company?

r
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A. No, I don't know. I didn't see them again.
page 606 ~ Q. You are not an automobile mechanic yourself,
are you, Mr. Fowlkes?
A. No sir.
Q. I would like to know, Mr. Fowlkes, when the Universal
Credit Company finances the purchase of a second hand automobile, what is the requirement of the Universal Credit Company as to the cash payment upon that automobile?
A. It varies.
Q. It varies from what?
A. From what we consider good buiness. We don't have
a set rule.
Q. Do I understand you to mean by that that in some instances you finance the entire purchase price without regard
to any cash payment on used cars?
A. We very seldom do it. In some instances we have.
Q. On those second hand cars that were purchased by the
Liberty Motor Corporation and by it sold to an individual
purchaser, the purchaser of which your company financed,
what cash payment was required, if any, on either of those
cars?
A. I cannot answer that because I don't have the records,
and don't recall the details.
Q. On the date in question that you sold those
page 607~three used cars to the Liberty Motor Company, how
many other used cars did you sell to the Liberty
Motor Company-the same date or at about the same time?
A. Not any, as I recall. I will correct that. I think I
sold them the repossession I got froµi Mr. Gass as his personal car.
Q. Did the Universal Credit Company finance the purchases of any new Ford cars for the Botetourt Motor Company, Incorporated, during the present year except which
were delivered to the Botetourt Motor Company, Incorporated,
at Fincastle, Virginia, by convoy?
A. No sir, I don't think so.
Q. You don't understand my question.
(At request of counsel, the reporter read to witness Mr.
Johnson's last question).
Q. Do you mean new cars on wholesale floor plan?
Q. Yes sir.

A. Not to my lmowledge.
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Q. Then, am I correct in my understanding of the way
this financing was handled, that the cars were delivered here
in Fincastle, Virginia, by the Botetourt Motor Compage 608 }pany, Incorporated, from the Ford Motor Company's branch in Norfolk, Virginia, by means of
convoy, and that the convoy driver, or the man in charge of
the convoy, would deliver the car, or cars, and at the same time
liave the Botetourt liotor Company, Incorporated, execute
a conditional sales contract on the back of the invoice, and
at the same time the Botetourt Motor Company, Incorporated,
delivered to the man in charge of the convoy truck the cash payment of 10% on each car so delivered in a check form, and
that the convoy man then took the conditional sales contract, together with the check evidencing the 10% down payment, back to Norfolk, and that the check and the conditional
sales contract after the conditional sales contract had been
p1·operly assigned by the Ford Motor Company, by them
then delivered to the Norfolk, Virginia, office of the Universal
Credit Company?
A. That is substantially correct. That is substantially
the procedure used. I cannot swear that each of these cars
came by convoy.
Q. If these cars did come by convoy, is that the way in
the transaction was handled?
l\Ir. Gentry : If your Honor please, that question is so long
a.nd involved, I am going to ask the court reporter to
page G09}read it back. It must be a half a page long. I want
to be sure he understands it.
Mr. Johnson: The witness is intelligent, and he never
said he didn't understand it.

(The question which began at bottom of page 607 herein
is read back to the witness).
A. That is usually the way in which they are handled by
convoy.
Q. Was there any case during this year in which cars were
delivered :to the Botetourt Motor Company, Incorporated, in
Fincastle, which tl1e Universal Credit Company financed,
which was handled differently from this?
A. I don't know of any different-from my memory. I
clon't know of any. I think that is the way all convoy ship:
ments were handled.
Q. Then, as I understand it from your prior testimony, the
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Norfolk office of the Universal Credit Company would send
check for that down payment, together with the conditional
Rales contract on the back of the invoice to the Roanoke office
of the Universal Credit Company.
A. That is correct.
Q. Do I understand they were sent by mail from Norfolk
to your office in Roanoke, Virginia?
page 610 ~ A. Yes.
Q. The notary who notarized the applications
for titles upon these new automobiles and the three second hand
automobiles, which were signed and executed by the Botetourt
Motor Company, Incorporated, in your office in Roanoke, Virginia, on Saturday, July 29th, 1939, was that notary an employe of the Universal Credit Company in the Roanoke office
of your company on that date?
A. I think they were an notarized by Mr. H. E. Fleming,
who is an employe of the Universal Credit Company.
Q. And he was on that date ?
A. Yes sir.
Q. The underlying agreement, to which you have testified, and which was executed by the Botetourt Motor Company, Incorporated: Was the Universal Credit Company,
upon the execution of that agreement, ready to finance the
purchase of new and second hand cars, or either, for the
Botetourt MotQr Company, Incorporated?
A. I cannot answer that accurately. I may have gotten that
agreement before I got my files set up. That is part of the
procedure in setting a limit for the dealer.
Q. Is that the last procedure?
A. Not necessarily.
page 611 ~ Q. Is the last procedure that the dealer has to
do the one of the underlying agreement?
A. Not necessarily. I may get that before I get the :financial
statement. That is part of the procedure, but not necessarily
the last.
Mr. Johnson: That's all.
By Mr. Gentry: I want to ask the reporter to read a~in
that long question Mr. Johnson asked the witness a while ago.
(The reporter thereupon read .Mr. Johnson's question beginning at the bottom of page 608) .
Q. Isn't it a fact, Mr. Fowlkes, that the conditional sales
contract was signed by the Botetourt Motor Company, In-
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corporated, or its representative, before the automobile was
actually deli".'ered to them by the convoy driver?
Mr. Carter: Objected to as hearsay.
The Court: Objection overruled. A similar question calling for hearsay was asked by counsel for the Stnaril Finance
Corporation on cross examination.
Mr. Carter: We except
page 612 ~ A. I was not present when those cars were delivered. I was not present and actually saw them
unloaded, but I told Mr.. Johnson a while ago that he was substantially correct, because that is the usual custom, which I
understood he was asking me about. The custom is that the
conditional sales contract is signed by the dealer before the
automobile is unloaded from the convoy and delivered to the
dealer.
By Mr. Johnson :
Q. Do I understand you to mean by that that that is the
way that convoy man was directed to handle it?
A. Yes sir.
·
Q. Then, that was no custom, but it was directed that it
sl1ould be handled that way? I mean by that, you don't lmow
the actual custom of your own knowledge.
A. I do know it was the actual custom. I have been in the
business long enough to know.
Q. You don't actually know that custom was followed with
reference to the cars delivered to the Botetourt Motor Company, Incorporated, by convoy during this year and last year;
do you?
page 613 ~ A. I lmow of no reason there would have been an
exception in these particular instances.
Q. Please answer the question. Do you Imow of your own
knowledge, or do you?
A. As much as I know about anything else I have testified to regarding hearsay.
.
Q. You never were present at the place of business of the
. . Ifotetourt Motor Company, Incorporated, when any of these
cars were delivered by convoy?
A. I was not.
Q. You don't know what the practice was in each instance
when a car was delivered by convoy, of your own knowledge?
A. As far as being here and seeing it, no.
Mr. Johnson : That's all.
End of Testimony of Mr. Fowlkes.
Witness leaves the stand.
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page 614 ~

A. W. Watkins, a witness of lawful age, being first
duly sworn, deposes as follows :

DIRECT EXAMINATION
By Mr. Gentry:
Q. Mr. Watkins, what is your connection with the Universal
Credit Company?
A. Field representative.
Q. ·with what branch are you connected?
A. Roanoke, Virginia.
Q. I will ask you to state if you came to Fincastle, Virginia, on the morning of July 29th, 1939, and if you had
a conversation with Mrs. A. M. Johnson, of the Botetourt
Motor Company, Incorporated, at which time she executed
a title certificate showing a lien in favor of the Universal
Credit Company on one of the seven new automobiles here
under consideration?
A. Yes sir, I did. Evidently there lias been some confusion on the date of that. I was in Fincastle on the 28th.
Q. You mean July 28th?
A. Yes sir. I was also in Fincastle on July 28th, 1939, in
my usual course of business to check wholesale automobiles.
page 615~ Mr. Carter: We object to that, your Honor. That
is not rebuttal testimony. We have no objection,
l1owever, to him going into statements made by Mrs. Johnson.
The Court: I guess that is what he means. He is stating
why he was here.
A. (continuing) When I checked cars on July 28tl1, 1939,
that car bad not com~ in, hut when i checked cars on Saturday morning, July 29th, that car was on the floor, having
come in the afternoon of July 28th. However, I had left ;
therefore I know as a positive fact that that title application should be dated July 29th.
·
Mr. Johnson: We object to any evidence here offering
to contradict written evidence. That application was given
to the Botetourt Motor Company, Incor11orated, showing the
·date it was signed and the notary's acknowledgment on the
same date.
The Court: I am going to overrule the objection for the
. time being.
page 616~ Mr. Gentry: (continuing)
Q. Mr. Watldns, I hand you herewith a photo-
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static copy of a paper entitled "Statement of Source of Title
for New Motor Vehicles" covering a Ford Fourdor Deux
automobile, engine number 18-5168817, the application being
signed by the Botetourt Motor Company, Incorporated, by
Mrs. Johnson, which has been filed as an exhibit in her testimony, and will ask you to state if this is the title application
t11at you discussed with her on the morning of July 29th,
1939?
A. It is.
Q. Was that application signed on July 29th, 1939, or
July 28th 1939?
A. It was signed on July 29th, 1930, and completely typed
out, including the notary's date, by lirs. A. M. Johnson.
Q. Did Mrs. Johnson state to you she didn't in fact know
jnst exactly when that title was signed?
A. She did.
Mr. Johnson: We object to what he said was said by Mrs.
Johnson to him. He has got to lay a foundation for that question as to time and place.
page Gl 7 ~ The Court: Objection sustained. The point is
well taken.
Mr. Gentry: (continuing)
Q. Have you, since Mrs. Johnson's testimony was given
in this case, discussed with her the sig:p.ing of that title application?
A. I have.
Q. When did you discuss it with her?
A. This morning-November 10th.
Q. What statement did she make to you about that appli,cation ?
lj
A. That everything was so confusing and she couldn't remember when the document was signed.
Q. Were you present in Fincastle on July 31st, 1939, at
which time an alleged agreement to close the Botetourt Motor
Company, Incorporated, was presumably entered into between you and Mr. Fowlkes, as representatives of the Universal Credit Company, and Mr. Stuart Carter and Mr. J.
W. C. Johnson, representing the Standard Finance Corporation, and Mr. L. F. Pendleton?
A. I was.
Q. What time did you and Mr. Fowlkes get in Fincastle?
A. I arrived . in Fincastle that morning soon after nine
o'clock, but Mr. Fowlkes didn't come over until
page 618~around eleven o'clock. At the time Mr. Fowlkes
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arrived, I think Mr. Pendleton had just about come
into town, or hadn't been here but a few minutes.
Q. What time did the general discussion between those gentlemen start?
A. I would say it started around -noon and continued until
dark.
Q. Just where did most of the discussion take place?
A. In Mr. Stuart Carter's office.
Q. Was there discussion which .took place elsewhere too?
A. Yes sir. In fact, all over Fincastle.
Q. Were you present when Mr. Fowlkes called me over
the telephone at my office in Roanoke and discussed with me
Mr. Johnson's request that the Universal Credit Company
join the Standard Finance Corporation in an attachment
3.oaainst the individual property of Mrs. Johnson?
A. I remember the conversation, and I was present at two
or three different telephone calls. I cannot say positively I
was actually there at. the time he talked to you, but I know
he did talk to you on that day. I may have been there
page 619 ~but if I remember correctly, he went into center office
and closed the door on that conversation.
Q. Did you have a discussion with Mr. L. F. Pendleton
that day, at which time you advised him that titles showing
the liens of the Universal Credit Company on the automobiles
in question had been applied for and had been duly recorded
with the Departement of Motor Vehicles in Richmond?
A. I don't know whether I went that far into the details
in regard to the liens, but I told him we had liens on those
cars and he said they would contest the liens and that I would
have toQ. What time did that take place?
.
A. That took place in the front office of Mr. Stuart Carter's office; he has three offices there.
Q. About what time?
A. I cannot state positively due to the many different talks
and conversations that day.
Q. Were you present when the alleged agreement as to the
closing of the Botetourt M~tor Company, Incorporated, was
made?
A. I was.
page 620 ~ Q. What was your understanding of the agreement, if any was reached?
A. My understanding of the agreement was that the place
would be closed to protect the assets, to keep the assets from
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being dissipated; that the keys would be turned over to Mr.
Stuart Carter, but Mr. Fowlkes made the remark that either
side would have proper legal-I don't know the definition of
it-but would have proper legal-I don't lmow the word to
say-recourse, as to what their further action would be. But
the main idea was, in closing the business, to keep general
· creditors from running in and grabbing wha~ they could get
their hands on. No definite agreement had been made, because we agreed to meet back there the following day to work
out some arrangement-on August 1st-which we did do.
We all met again on August 1st.
Q. You understood then that either side could take legal
action as it might be advised in order to secure possession
of the cars, if they desired?
A. Yes sir. Mr. Fowlkes said conditions looked like bankruptcy, and Mr. Gass contended the place was solvent. Mr.
Minter refused to make any statement whatsoever until he
could check into the full details.
page 621 r Q. What time did the general conference break
, up?
A. It broke up around dark. However, I stayed over until
about eleven o'clock that night checking several minor details.
Q. Mr. Watkins, I wish you woud state what the condition
of Ford Tudor, motor No. 4298700, which is a Ford Tudor, was
on or about August 11th, 1939?
Mr. Johnson: We object to that. I don't see that that is
any rebuttal evidence.
The Court : Overruled.
A. Is that a 1938 Ford Tudor that yo uare referring to,
Mr. Gentry?
Q. Yes.
A. That car was in fair condition.
Q. Could you give us a description of it perhaps in a little
more detail?
A. The paint was average for a car that had travelled 25,000
miles ; the motor was fair; the tires just had a slight amount of
the tread left on them ; but, as I said before, it was fair
all ever. I really would not go much further than that. I
would not say it was good; I would not say it was bad. I
would say the actual cash value of the automobile was around
$350.00.
page 622 ~ Q. Will you state fo~ us the condition of a Ford
Pickup truck, motor No. 3005227, which is one of the
used cars here under consideration, on August 11th, 1939.
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A. That 1936 Pick-up was in poor condition. The motor
was using oil; and tires were fair-I mean they were slick
but would hold air; the battery was bad, the paint was only
average. The cash value of that I would say was around
$175.00.
Q. Will you state the condition on or about August 11, 1939,
of a Ford Coupe, motor number 2856616?
A. That was in very bad condition. When we took possession of that unit, the motor was completely dismantled, and
we stored it here in Fincastle, thinking possibly it would be
necessary to have a new motor instaled before a sale of it could
be made, and I would say the "as is" condition would make it
worth around $150.00 the way it stood.
Q. I believe _the transmission was torn down also.
. A. Yes sir.
Q. And you estimate the value as what?
A. $150.00.
.
page 623} Q. Mr. Watkins, do you know whether or not
these second hand cars were subsequently sold to
the Liberty Motor Corporation at Bedford, Virginia, and in
the same condition in which they were repossessed on August
11th, 1939?
A. I didn't actually see the cars delivered, but Mr. Anderson of the Liberty Motor Company, told me-Mr. Johnson: We object to that.
The Court : Sustained.
A. (continuing) I didn't actually see them delivered.
,
Mr. Gentry ( continuing)
Q. Do you know whether or not anything was done to
them?
A. Mr. Anderson told meMr. Johnson: We object to that.
The Court: Sustained.
Mr. Gentry (continuing)
Q. I believe these cars were repossessed from the Botetourt
Motor Company, Incorporated, on or about August 11th, 1939.
Is that correct?
page 624} A. I personally repossessed those cars on that
· date, and personally drove one of them back to
Roanoke.
Q. Which one did you drive?
A. I drove the 1938.
Q. Where were they taken, Mr. Watldns?
A. They were taken to the Magic City Motor Corporation
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and stored in the basement-all, with the exception of the
1936. We had to push that into a garage in Fincastle here and
store it, due to its poor condition.
Q. How long was it after that before they were sold to the
Liberty Motor Company?
·
A. I don't remember the date. I would have to look up the
bHI of sale to tell you.
Q. Did you arrange the details of the sale?
A. No sir. That was handled through the office.
Q. Through your Roanoke office?
A. Yes sir.
Q. Mr. Watkins, when you came to Fincastle on July 28th,
1939, what was the purpose of that visit?
A. I was on my regular routine business, which is collection,
repossession, and checking of automobiles?
page 625 ~ Mr. Johnson: We object to this evidence because
it is not rebuttal evidence.
The Court : Overruled.
A. (continuing) And the main purpose I had was checking
the new automobiles and making collections in surrounding
territory and in Fincastle on that day.
Q. Did you know of any returned checks of the Botetourt
Motor Company, Incorporated, on July 28th, 1939, when you
came over to Fincastle?
A. I knew there was a returned check, and that it had been
re-deposited, and Mr. Gass said it would be good. Mr. Fowlkes
a~ked me to check with Mr. Gass to see if the check had been
made good.
Mr. Carter: That is all hearsay-what Mr. Gass told him
and what Mr. Fowlkes told him.
Mr. Gentry (continuing)
Q. Did you, by any chance, have the check in your possession?
A. I didn't on July 28th, 1939.
Q. Had you gotten over to Fincastle any time immediately
preceding July 28th, 1039, to talk to Mrs. Johnson or Mr. Gass,
or any representative of the Botetourt Motor Compage 626 ~pany, Incorporated, in · connection with returned
checks?
A. No sir.
Mr. Carter: We object to that. It is clearly out of the pale
of any testimony which has been put on here.
The Court : He has answered in the negative.
Mr. Gentry: (continuing)
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Q. When you had your conversation with Mrs. Johnson on
the morning of July 29th, 1939, or your conversation with her
on July 28th, 1939, or with Mr. S. S. Gass-if you had such a
conversation on either of those dates, was anything said by
either o'f them to you, or any communication given to you, that
the Botetourt Motor Company, Incorporated, was insolvent?
A. I had no information whatsoever to that effect.
Q. When was the first time that you perspn.ally knew that
the Botetourt Motor Company, Incorporated, had been doing
what we will call "duplicate financing"?
A. My first information was when Mr. Fowlkes came to
Fincastle on Monday, July 31st, at around eleven o'clock...:1939. In checking the new automobiles with any
page 627 ~dealers, I check the invoices on which he received
those automobiles. I took-at the time I checked
those wholesale units, I took his invoice file down and checked
each unit with the sheet which was given to me by my office,
not simply motor numbers. There were no invoices in that file
except Universal Credit Company invoices.
Q. And that was the first time that you actually knew, or
had reasonable cause to feel, that the Botetourt Motor Com·
pany, Incorporated, was double financing cars?
A. At the time Mr. Fowlkes came to Roanoke on Monday,
July 31st.
Q. When you say, "Mr. Fowlkes came to Roanoke," you mean
Fincastle, don't you?
A. Yes, Fincastle, Virginia.
Q. · On what date was that?
A. He came to Fincastle the first time on July 31st, at
which time the duplicate financing came out.
Q. July 31st, 1939?
A. Yes sir.
Q. Mr. Watldns, did Mr. Fowlkes, on July 28th, 1939, or at
any time prior thereto, send you to Fincastle to make any
financial investigation of the Botetourt M~tor Company, In·
corporated, to determine its solvency or insolvency?
page 628 ~ A. Not to my knowledge. I was only here previous
to July 29th, 1939, on regular Poutine business.
Q. If I understand correctly, when you came over here on
July 28th, 1939, or on Juy 29th, 1939, it was in connection
with the routine business of your company, and primarily in
connection with checking motor numbers, and also to make
some inquiry about a returned check.
A. That is correct.
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Q. What explanation did Mr. Gass, of the Botetourt Motor
Company, Incorporated, make to you about the returned check?
Mr. Carter: We object to that unless the check is identified
so we will know what he is talking ahout.
Mr. Gentry: ( continuing)
Q. Do you recall the amount of the check you came to Fincastle to discuss with Mr. Gass?
A. Around $560.00. It is very hard for me to remember all
of those figures.
Q. What statement, if any, did Mr. Gass make to you on
July 29th, 1939, or at any other time that you dispage 629 ~cussed it with him, with reference to check of the
~otetourt Motor Company, Incorporated, No. 5049,da ted July 22nd, 1939, payable to the order of the Universal
Credit Company in the sum of $567.55, signed by the Botetourt Motor Company, Incorporated, by S. S. Gass, given for
automobile, motor number 43814-24-1, which check is filed as
Exhibit No. 18 in this case, and was given on the bank of
Fincastle?
A. 1\Ir. Gass told me that this clieck would be made good.
He also said, as a final limit, he would make those checks good
Monday morning, July 31st.
Q. You said "those checks." Did you have another check?
A. There were two checks.
Q. Was there also check No.· 5048, dated July 22nd, 1939,
payable to the order of the Universal Credit Company, in the
sum of $510.00, signed by the Botetourt Motor Company, Incorporated, by S. S. Gass, covering motor number 4978723,
filed as Exhibit No. 19 herein?
A. Yes, that was the check.
Q. Those two checks were the only checks you all were discussing?
A. That is correct.
Q. They were the only ones you had in your
posession?
page 630 ~ A. I didn't have those actually in my possession
until Monday morning; but they were returned by
the bank on Saturday around noon.
Q. Did he make some statement to you that. they would be
taken care of on Monday-as to both of them?
A. Yes sir.
Mr. Gentry : Thats all.
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By :Mr. Johnson:
Q. You testified here on direct examination that on July
31st, 1939, when some conversation was being held with ref-

erence to the affairs of the Botetourt :Motor Company, Incorporated, by the Universal Credit Company, by the Standard
Finance Cor1:>oration, by Mr. Carter, representing the Bank of
},incastle, that these conversations were held all over Fincastle.
A. That is correct.
Q. Don't you know, as a matter of fact, that that statement
is false?
A. I know it is true.
Q. Did you have any discussion in front of the Baptist
Church?
A. I know for a fact that Mr. Pendleton and you
page 631~were running in and out of the place; that Mr.
Stuart Carter part of the time was in the drugstore;
that Mr. l,endleton had Mr. Gass in his automobile down the
street about two blocks. I still make my statement.
Q. You consider that Fincastle is just one street? You consider the street from about in front of Mr. Carter's office, from
that point to down a litte below that is about all of Fincastle?
A. That is correct.
Q. Are you still employed by the Universal Credit Company?
A. I am.
Q. Of the three second hand cars that you repossessed, I
understood you to say you only drove one?
A. That is cor1·ect.
Q. ~rhen you didn't know anything about the other car us~g
oil except what someone told you, did you?
·
A. I drove behind that automobile back to Roanoke, and
it put such a cloud of smoke I had to drag behind to keep
out of it.
Q. And that is what you base your opinion on that it used
a lot of oil?
A. Yes sir.
Q. You are not an automobile mechanic, are you?
page 632 ~ A. Partly, yes.
Q.. How long since you worked as an automobile
mechanic?
A. Well, I imagine it has been about six or seven years.
Q. How long have you been employed by the Universal
Credit Company?
A. Around five years.
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Q. Now, Mr. Watkins, when did you first know that the
title application which you secured from Mrs. Johnson was
dated July 28th, 1939?
A. The first actual knowledge I had of the date of that was
when I was at the company garage; but I person~lly had that
application drawn up in the office of the Botetourt Motor
Company, and had the discussion with Mrs. Johnson, who
typed it up, on July 29th, 1939.
Q. After she typed it up, did she hand it to you to see
whether everything was proper or not?
A. No, because I was not much of a typist.
Q. You could read it, couldn't you?
A. I didn't read it. I assumed she had more experience in
filling out applications than I did.
Q. How long were you over here that day after you got that
application?
page 633 ~ A. Only a short time.
Q. What did you do with the application after it
was delivered to you?
A. I took it to Roanoke and delivered it to Mr. Fowlkes?
Q. And Mr. Fowlkes took it and looked at it, I suppose?
A. I cannot say whether he looked at it or not.
Q. Mr. Fowlkes never said anything to you about it being
dated July 28th, did he?
A. Not to my knowledge.
Q. And I suppose if this car had been in the place of business of the Botetourt Motor Company, Incorporated, on the
afternoon of July 28th, 1939, while you were there that you
would have gotten this application at that time, would you
riot?
A. No sir, I would not.
Q. Did you check up the new cars which the Universal Credit
Company had financed for the Botetourt Motor Company, Incorporated, when you were in Fincastle on July 28th, 1939?
A. I did, and that car was not on the floor at that time.
Q. Didn't you find out that one car at
page 634 ~least which the Universal Credit Company had
financed was in the floor at that time?
A. I did.
Q. And isn't it a fact that the Universal Credit Company
had not been paid for that car?
A. All the knowledge that I had on that unit was that the
check was in the mail for that car.
Q. That is what Mr. Gass told you?
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A. That is correct. That is the only way I had of getting
any knowledge of it.
Q. And that check never was received for that car, was it?
A. From what I· heard, the check has never been received.
However, that is hearsay.
Q. Didn't you tell Mrs. Johnson on the morning of July
29th that you came down here with reference to seeing whether
or not two checks which the Universal Credit Company then
held for the :Botetourt Motor Company, Incorporated, were
good?
A. I did, and I also came for the purpose of cl1ecking motor
numbers on those cars.
Q. Did she call the bank in your presence and ascertain they
were not good?
A. That is correct.
page 635 r Q. Had not Mr. Gass, prior to that time, told you
that the checks would be good on July 29th, 1939?
A. He had.
Q. Then when they were not good that day, he gave assurances they would be made good on the following Monday, July
31st, 1939?
.A. He did.
Q. How many assurances did he give you with reference to
those cliecks being good prior to July 29th, 1939?
A. Only one to my knowledge, Mr. Johnson.
Q. When was that assurance given?
A. On the 28th or 29th of July, 1939.
Q. The title certificate that you got here in Fincastle signed
on July 28th, 1939,-at whose direction were you required to
get tliat title application?
·
A. It was secured at Mr. Fowlkes' direction.
Q. Had Mr. Fowlkes, prior to that time, ever required you
to get title applications on cars which the Universal Credit
Company had financed for the Botetourt Motor Company, Inc.?
A. Not for the Botetourt Motor Company.
Q. Well, I am asking you about the Botetourt Motor Company, Incorporated.
·
.
page 636 r A. Not for the Botetourt Motor Company, no sir.
Q. Why was it, Mr. Watkins, that while you were
down here, either on July 28th, 1939, or July 29th, 1939, you
didn't get applications o~ all of those seven new cars?
A. I was not so instructed.
Q. Was there any reason why you secured application fo1·
one and not for the others?
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A.. No, only because he had instructed me to secure that title..
Q. As a matter of fact, the Universal Credit Company had
not at that time received the conditional sales contract on that
c:ar, had it?
A.. I don't know from my lmowledge whether we had received it or not.
Q. Well, if it ·had gone to Norfolk, as Mr. Fowlkes testified
was the usual custom, it had not time to get to Roanoke, had it?
A. IdidnotQ. Will you answer my question?
A.. I am going to lead up to the question. The paper that
I check m:y cars up on is made up in the ·office from the conditional sales contract, and Q. I am not asking you what is made up in your
page 637 ~office. I am asking you isn't it a fact that the conditional sales contract, if any was made up, was not
signed by the Botetourt Motor Company, Incorporated, until
July 28th, 1939.?
A. The conditional sales contract shows on the reverse
side that it was signed on the 28th.
Q. But you didn't have that in your possession when you
got this ap1llication, did you?
A.. I never have them in my possession.
Q. Well, the Universal Credit Company didn't?
A. I cannot tell you that informationQ. Didn't they have the conditional saes contract executed
by Mr. Gass in its office in Roanoke on July 28th, 1939?
A. I cannot say, because I don't know.
Q. Mr. }4"'owlkes never gave it to you when he came down
here?
A. He never gave me any of them.
Q. Did you find another car had been sold by the Botetourt
Motor Company, Incorporated, which they had not paid you
for, other than the one you testified to, when you came to
Fincastle on July 28th or 29th, 1939?
A. No, unless you consider the two checks we were holding
--the two checks in question.
Q. You mean the two bad checks which you
page 638 ~all were holding?
A. Not holding, but which were in question.
Q. Isn't it a fact that when you came down here on about
that time, you ascertained that the Botetourt Motor Company,
Incorporated had sold a second hand car-a Chevrolet Coupe
or something-and you had not been paid for it,-the one which
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they later substituted two other cars for under your original
chattel mortgage on July 18th, 1939?
: A. If I remember correctly, on that unit the collateral was
not sufficient, and two units were substituted for that unit to
g.ive us sufficient protection for that advance.
Q. Isn't that what Mr. Fowlkes testified to?
A. He was doing the actual transaction; Mr. Fowlkes was
in the office.
·
Q. When you took the substitution of the two cars under
the original chattel mortgage on July 18th, 1939, isn't it a fact
that the Chevrolet Coupe which was covered under the original
chattel mortgage of j uly 18th, 1939, was not in the possession
of the Botetourt Motor Company, Incorporated?
page 639 ~ A. If I remember correctly, on that particular
instance that car was in their possession at the time
we took the substitution.
Q. Then, if Mr. Gass said it was not, he was wrong and
you are right?
A. That is the way I remember it, Mr. Johnson.
Q. Mr. Watkins, you were not present at every conversation
or conference that happened between Mr. Pendleton and myself
with Mr. Fowlkes on July 31st, were you?
A. I would not say I was present at every conversation, no.
I don't think any one member was present at all the conversations.
· ·
Q. You don't know who was present at the ones at which
you were not present, do you?
A. Exactly.
Mr. Johnson : Thats all.
By the Court:
Q. It is not clear in my mind-though you may have already
cleared it up-but it is not clear in mind : At the
JJage 64:0 ~time that you got the application for title from Mrs.
Johnson-I am not asldng you whether it was on the
28th or 29th-but at the time you got it, to the best of your
recollection, was it in the morning or in the afternoon, or
what time?
A. I would say, your Honor, that it was around eleven or
twelve o'clock in the morning, because I waited quite a little
while around there before I talked to Mr. Fowlkes.
By Mr. Johnson:
Q. Did you see Mr. Gass when you were here in Fincastle
on July 29th?
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A. No sir, I didn't see him on the 29th.
Q. Did you see him when you were here on the 28th?
A. I did.
Q. How long were you here on July 28th?
A. A very short time.
Q. How long were you here on the 29th of July?
A. Approximately a half a day.
Q. I understood you to say that Mr. Fowlkes had instructed
you to get title application on this automobile, which is shown
in typewriting as having been given on July 28th, 1939. Is
that correct?
page 641 ~ A. That is correct.
Q. Was that instruction given to you in the
presence of Mr. Fowlkes, or over the telephone?
A. Over the 'phone.
Q. Where were you?
A. I was in the office of the Botetourt Motor Company, Incorporated.
Q. Oh, he 'phoned you from Roanoke down here?
A. That is correct.
Q. Do you know what time it was when Mr. Fowlkes told
you to get this application?
A. I think it was right around eleven o'clock; I am not
positive-somewhere between eleven and twelve o'clock. I left
soon after that.
.
Q. How long had you been here wp.en you got the phone call?
A. Since nine or nine-thirty.
Q. In other words, when you came down here on the morning
of July 29th, 1939, you were here m9re specifically with reference to the past transactions of the Botetourt Motor Company, Incorporated, with the Universal Credit Company, were
you not?
page 642 ~ A. I was here for two purposesQ. I say, specifically with reference to the Botetourt Motor Company, Incorporated.
A. Yes, all my dealings that day were with the Botetourt
Motor Company, Incorporated.
Mr. Johnson: Thats all.
End of Testimony of Mr. Watkins.
Witness leaves the stand.
page 643~ Mr. Apperson: Counsel for the complainant in this
· case reserve the right to introduce such further
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testimony as they are advised as to the status of the accounts
pertaining to the disposition of the automobiles, both new and
used cars, which are involved in this case, and the right to
assert such other claims as the evidence may show that complainant is entitled to as to attorney's fees, and expenses incurred in the repossession and disposition of the cars and the
(:•xpenses of this litigation.
l\lr. Johnson: We object to that, your Honor, on the grounds
that these cars have all been sold, according to Mr. Fowlkes;
and we don't see the need for delaying this case for the Universal Credit Company to :file some accounts, and Mr. Apperson doesn't say when he will file them. That will delay things,
and we will never get through with it. The Universal Credit
Company has had ample time and opportunity to
page 644 ~file these accounts in this case, and should file them
now. We don't want to keep the Universal Credit
Company from offering anything they want to introduce, but
we don't like to see this case delayed longer because of something they have had ample opportunity to do before.
·
The Court : Overruled for this time being.
Mrs. A. M. Johnson, recalled for further examination, and
still being under oath, further deposes as follows :
By l\1r. Johnson :
Q. I asked you on yesterday with reference to the title application which is signed by you as Secretary for the Botetourt
Motor Company, Incorporated, on July 28th, 1939, and you
stated that the title application was filled out and signed by
you, and acknowledged on the same date-July 28th, 1939.
A. That is what I remember about it.
page 645 ~ Q. Mr. Watkins, a representative of the Universal
Credit Company, has testified here this afternoon,
and states that he was down to see you this morning and
that you stated to him that you didn't know when that application was signed, whether it was on the 28th or 29th, or
words to that effect. Did you make any such statement as
that to Mr. Watkins?
A. No sir, I don't remember making that statement to him.
Q. Did you make that statement to him this morning, or
today.
A. I don't remember about it.
Q. I wish you would please also state-whether or not it is
not a fact that during your conversation with Mr. Watkins this
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·morning, that he also requested you to state that he was in
there on the 29th of July, 1939, and that while he was there
he asked you at that time to date that application July 28th,
.
1939.
A. That is what he said this morning. .
.
Q. In other words, you are positive of the fact that you
dated that application on July 28th and that was the time you
·
executed it?
page 646 ~ A. Yes sir, that is all I remember about it.
Q. And you would not have dated it on July 28th,
l.939, if you had executed it on July 29th, 1939, would you?
· A. Well, I never did date anything back.
Mr. Johnson: Thats all.
CROSS EXAMINATION
By Mr. Gentry:
Q. You state then that you did have a conversation with

Mr. Watkins this morning, which is Friday, November 10th,
1.939?
A. Yes sir.
Q. And you say that Mr. Watkins asked you then to state
that you were req~ested by him on July 29th, 1939, to date
the application July 28th, 1939?
A. Yes sir, that is what he stated this morning.
Q. When this application was actually signed, do you recall
whether it was Friday or Saturday, or what day of the week
it was?
A. It is dated the 28th; I am sure, I am positive that is the
date I signed it.
· page 647 ~ Q. When was the 28th-what day of the week?
A. It was on Friday.
Q. Do you remember what time the automobile came in?
A. No sir, I don't remember.
Q. Have you any recollection of it ever coming in at all?
A. Evidently the car was on the floor, because he had to
.check the motor number.
Q. When you signed the application, didn't you look to see
if the car was there; or did you talk to Mr. Gass about it?
'\A. Mr. Gass was not there.
Q.·· .. Mr. Gass was not there when?
A. Friday or Saturday. If :was not there practically all day
Friday, and he was not there until the afternoon or Saturday,
if I remember correctly.
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Q. Was it in the morning or afternoon that you signed the
application?
A. I don't remember about that.
Q. Now, Mrs. Johnson, do you really lmow whether the
application was actually signed on the 28th or 29th of July?
A. I think it was signed on the 28th. That is the date I put
in there.
page 648 ~ Q. You might be mistaken about it? All of us
make mistakes ; so there is a possibility of you being
mistaken, isn't it? I am not saying you are; we are just trying
to get at the facts.
A. I always signed by papers the day I dated them. If it is
the 25th, I date them on the 25th; if it is the 26th, I date them
on the 26th.
Mr. Gentry: Thats all.

By Mr. Lewey :
Q. Do you remember anything about Mr. Watkins even
aRking you to date that application on the 28th; of making
that request of you on the 29th?
A. I do not.
Q. If he had made such a request of you, don't you think you
,vould have remembered it?
A.
en, I think I would.
Q. And if he had made such a request of you, you would
not have done it. would you?
A. Well, I never did. date anything back when anyone asked
me to date it back for them. ·
Q. If you had dated this application back a day
page 649 ~on his request, it would have made a sufficient impression upon you that you would have remembered
it, wouldn't you?
A. Well, I think so.
Q. So, you tell the court then, do you, that the application
was made as of the date it bears-on July 28th, 1939?
A. That is what I remember about it.
Q. And you say that Mr. Watkins was down to see you
about wanting you to state that he had requested you to date
the application back a day, and that you had done it? Is that
what he requested you to do?
A. He said that is what he requested me to do the day he
was in my office.
Q. Did he want you to make a statement to that effect?
A. He didn't say about that.

,v
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Mr. Lewey: Thats all.
By Mr. Gentry:
Q. Mrs. Johnson, in recollection of your conversation :with
Mr. Watldns this morning, isn't it a fact that he stated to
you that he had possibly asked you, in view of the fact that
the automobile was actually received -on July 28th,
page 650 ~1939, to show that date on the application as the
date of the lien, and that you might have misunderstood him and dated the whole application July 28th, 1939?
Isn't if a fact that is what you and llr. Watldns discussed this
morning?
A. I don't remember :Ur. ,vatkins saying anything about
<lating the lien on the contract?
Q. Either this morning or at the time the application was
signed?
A. This morning he was discussing about the car being on
the floor when he came in, and that he asked for application
·for registration of the car.
Q. And didn't he ask you to show on the application the
date of the lien as July 28th?
A. I don't remember that.
Q. I hand you the exhibit here, and ask you to state if that
does not show under source of ownership, the date received
as July 28th, 1939, and it shows the date of the lien as July
28th, 1939, doesn't it?
A. Yes sir.
Q. Now, Mrs. Johnson, isn't it possible that when the application for a title certificate was executed in the office
page 651 ~of the Botetourt Motor Company Incorporated, that
Mr. Watkins may-have asked you to show the date
of the lien as July 28th, inasmuch as the car was received then,
and you may have been mistaken and dated the whole instrument July 28th, 1939, although it was actually signed on
July 29th, 1939?
Mr. Johnson: We don't think that question is proper. The
witness testified that the application was executed on July
28th, 1939. I object to that question.
Mr. Gentry: What I am trying to clear up is this: There
is evidently some misunderstanding of what Mr. Watkins
· -discussed with Mrs. Johnson this morning, and I can easily
see how dates can be mh:ed upMr. Johnson: How can this witness say in one breath. that
the application-unless she is going to change her testimony
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-was signed on July 28th, 1939, and then come back here and
say that Mr. Watkins asked her to date it on the 28th, instead
of the 29th, ·when she has testified that the whole
page 652 ~thing was completed· on the 28th of July?
Mr. Gentry: I am just trying to refresh her
memoryThe Court : I think he can ask her that.
( Upon request of counsel the reporter read to the witness
Mr. Gentry's last question)
Mr. Gentry:
Q. Isn't it possible that might have taken place?
A. As I remember it, it was signed on July 28th.
Q. As well as you remember?
A. Yes sir.
Q. Do you think there is a possibility that you may have been
mistaken?
·
A. I don't hardly think so, because I always date my papers
the date they are ·signed.
.
Q. Did you always date checks in the check book the date
they were given?
A. I think I did.
Q. When Mr. Watkins came to see you this morning, didn't
he state to you then that you may have been mistaken in the
date of the signing of the title, inasmuch as he had requested
you on July 29th, 1939, to show the date of the lien
page 653 ~as of July 28th, 1939, and you might then have dated
the whole paper July 28th, 1939?
A. He said--Mr. Johnson: We .object to that.
The Court : Let her answer it.
A. He suggested that to me this morning, but I didn't tell
Mm that I didn't sign it on the 28th.
Mr. Gentry : Thats all.
By Mr. Lewey:
Q. Mrs. Johnson, this acknowledgement on this application
seems to have been taken before A. R. Bolton, Notary Public.
A. Yes sir.
Q. Do you recall where Mr. Bolton took that acknowledgment; whether at your office or at his offl.ce ?
A. His office. I took the paper up there.
Q. You recall taking the paper up there?
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A. Yes sir.
Q. And was the date of July 28th, 1939, typed in there, or
did A. R. Bolton fill it in; or do you remember?
})age 654 ~ A. I filled it in. I filled it in because of force of
habit, in doing my own notarizing.
.
Q. You would not have filled in a certificate and dated it for
another notary on a different date from what you would have
him sign, would you?
A. No sir, I would not.
Q. You would not have dated the paper July 28th, 1939,
and then go by the Fincastle Motor Company, which is the
Chevrolet dealer here, and put it under the nose of Mr. ::Solton
to get him to sign it with the wrong date on it? You wouldn't
have done that, would you?
A. I never have.
Mr. Lewey: Thats all.
By Mr. Johnson:
Q. At that time, were you a notary public yourself?
A. Yes sir.
·

End of Testimony of Mrs. Johnson.
Witness leaves the stand.
page 655 ~

R. J. Fowlkes, recalled by counsel for the complainant for further examination, and still being
under oath, further deposes as follows :

DIRECT EXAMINATION
By Mr. Gentry:
Q. Mr. Fowlkes, I will ask you to state, when you sold new
cars, motor numbers
.

4979106

4978723
5038024

5168517
5168651
5168786
5168817
on what basis did you sell them?
A. We had to sell the cars based ·on the dealer cost, and
the basis for selling was dealer cost, and in some instances
that was increased by a few dollars.
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Q. What is the difference between dealer cost and retail
value, in the operation of your business?
A. The retail sales figure is the figure at which the dealer
sells the car to a retail purchaser, in which event
page 656 ~he has to have a salesman's commission, and very
often takes in old cars, and there is other cost in
handling and keeping the car on the floor. That is really considered in the retail sale of the automobile. These cars were
sold at substantially dealer's cost-in some instances a little
bit more.
Q. When you sold those cars, did you consider that you had
gotten all you could get for them?
A. I did, very emphatically. Models were about to change,
and I considered it wise to sell the cars quickly and eliminate
the loss which would have been sustained by waiting for the
new models to come out. Even on that basis, some of the cars
we had on hand until September 29th, until I disposed of them.
Q. Did you or did you not send Mr. ,vatkins from your
office on· July 28th, 1939, and ask him to get the application
for title to Ford automobile, motor number 18-5168817, which
application has been introduced in evidence here by Mrs.
Johnson, and which indicates that it was signed and acknowledged on July 28th, 1939?
A. I asked Mr. Watkins to get that application on
the 29th.
page 657 ~ Q. On the 29th of July, 1939?
A. Yes sir.
Q. Is there any doubt in your mind about that?
A. I don't think so.
Q. Is there any doubt in your mind but that it was Saturday, July 29th, 1939, the same day that Mr. Gass was in
your office?
Mr. Johnson : We object to that. He has alre!l,dy answered
that question.
A. No doubt in my mind.
Mr. Gentry: Thats all.

CROSS EXAMINATION
By Mr. Johnson:
Q. Mr. Fowlkes, I wish you would please state if it is not
~ fact that the price that you secured for each of these new
seven Ford automobiles in question when you sold them, was
in excess of the invoice cost to the Botetourt Motor Company,
Incorporated, for those same cars?
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A. I will have to check my rec6rds_ to answer that. Do you
want me to give you the excess on each one?
Q. No sir, just answer the question.
page 658 ~ A. Suppose the excess is but two or three dollars,
and.
Q. I asked you if you didn't sell them for a price in each
instance which was in excess of the invoice price to the Botetourt Motor Company, Incorporated. You can answer that "yes"
or "no."
A. I did obtain more than the actual Ford invoice cost in
some instances ; but it was very little-two or three dollars;
just a little more. I wish to qualify it to that extent.
Mr. Johnson: I object to any qualifications, as being unresponsive to the question.
A. I am just trying to keep from encumbering the record
by repeating the invoices. If you want me to repeat them, I will.
Q. You are the one who is doing most of the repeating, M~.
Fowlkes. When I ask you a question, you always go into some
lengthy explanation. On the Ford Motor Company invoices,
down near the bottom, there is printed there in one of the
blocks in which the paper is marked off, the words "Date Purchased." What does that· mean? The date purchased by
whom?
.
page 659 ~ A. That is tlrn date set up in the records of our
Roanoke office.
Q. Then, it does not mean the date purchased?
A. The date on which check is given for the car.
Q. Is that the date you purchased it?
A. That is the date placed on our Roanoke records that the
Ford Motor Company is actually paid for the car. They were
paid for the car on that date.
Q. When are those dates inserted on these invoices under
the heading "Date Purchased"?
A. The date placed on the record in the Roanoke office.
Q. Is that placed the same date you pay for them?
A. No sir.
Q. Is it placed on the record of the Roanoke office the same
elate that this conditional sales contract is received back from
the office of the Universal Credit Company in Norfolk?
A. It is.
Mr. Johnson: Thats all.
page 660 r By Mr. Gentry:
It is hereby stipulated by and between the Stan-
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dard Finance Corporation and J. W. C. Johnson, counsel for
the Standard Finance Corporation, and Harvey B. Apperson
·and Fred B. Gentry, attorneys for the Universal Credit Company, that on May 29th, 1939, the Universal Credit Company
issued its check No. 11576 to the Ford Motor Company, Norfolk Virginia, in the swn of $31;879.82 covering the purchase
of various Ford cars, including two Ford automobies, motor
numbers 5038024 and 4978723, which are two of the cars under
consideration in this cause; and, on June 7th, 1939, the Uni- ·
versa! Credit Company issued its check No. 111692 payable
to the order of the Ford Motor Company, Norfolk, Virginia,
in the sum of $10,122.96, representing the purchase price of
various Ford cars, including Ford car, motor number 4979106,
which is one of the new cars under consideration in this cause;
a.nd, on July 28th, 1939, the Universal Credit Company issued
its check No. 112293 payable to the order of the Ford
page 661 rMotor Company, Norfolk, Virginia, ~ sum of
.
$13,888.48, representing the purchase of various Ford
automobiles, ·among them being Ford cars, motor numbers
5168786, 5168517 and 5168651; and, on July 31st, 1939, the
Universal Credit Company issued its check No. 12311 payable
to the order of the Ford Motor Company, Norfolk, Virginia,
in· the sum of $16,333.64 representing the purchase of various
Ford automobiles, among them being Ford automobile with
motor No. 5168817, being one of the cars under consideration
in this cause,-said checks being given in consideration of the
various conditional sales contracts being assigned unto the
Universal Credit Company, which original conditional sales
contracts covering cars with the foregoing motor numbers
·have heretofore been introduced in evidence in this cause by
Mr. Fowlkes, .of the Universal Credit Company.
By Mr. Johnson!
Q. Mr. Fowlkes, I take it that it is a fact that the Ford
Motor Company at Norfolk, Virginia, did not deliver to the
· Universal Credit Company any of the conditional
page 662 rsales contracts upon the seven new cars in question
until after the Universal Credit Company had paid
the Ford Motor Company for those cars. Is that correct?
A. I don't lmow.
Q. Do I understand you to say you don't kn.ow whether the
Ford Motor Company would deliver to your company conditional sales contracts on any ·cars before the Ford Motor
Oompany was paid for them?
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. A. I don't know what the arrangement is now. I am in
Roanoke and that was in Norfolk. I never knew that particular
end of the business.
Q. You knew, as a matter of fact, that that end of the
business is a cash transaction, didn't you?
A. We paid the Ford Motor Company for the conditional
sales contracts. I know that. The checks show it.
Q. But, what I am asking you is, do you know the conditional sales contracts had aready been delivered to your
company before you paid for them?
A. Yes, I think they were delivered simultaneously; or it
may be an accumulation of several days. I don't know.
Q. I mean, they are not delivered before you pay for them?
A. They may be. They may be delivered one
page 663 ~day and paid for the next. I don't know. That is a
bookkeeping matter which I don't handle.
End of Testimony of Mr. Fowlkes.

Witness leaves the stand.
I

page 664~ M. L. Cronise, a witness of lawful age, being duly
sworn, deposes as follow.s :
DIRECT EXAMINATION By Mr. Carter:
Q. Mr. Cronise, I believe you are empoyed by the Botetourt

· County Motor Company here in Fincastle.
A. Yes sir.
Q And I believe Mrs. A. M. J olmson, who just testified here,
is also connected with that motor company-employed by
them?
·A. Yes sir.
Q. Did Mr. Watkins, of the Universal Credit Company, come
into the office of the Botetourt County Motor Company this
· morning?
· A. Yes sir.
Q. Did you hear the conversation that took place between
· Mrs. Johnson, of the Botetourt County Motor Company, and
· M.r~ Watkins, of the Universal Credit Company?
A. I came in when he was talking to Mrs. Johnson.
Q. Was that this morning.?
A. Yes sir.
'
Q. Mr. Watkins has testified that Mrs. Johnson
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page 665~told him in that conversation that she didn't know
whether she signed that title application on the 28th
or 29th of July, 1930. What did Mrs. Johnson tell M.r. Watkins
in your presence?
A. She said she signed that on the 28th, the date that is on
it. I heard that much-she said it was signed the 28th, tha~
she dated it the 28th. She said if it was dated the 28th, she
signed it on the 28th. She said that over two or three times.
Q. Who else was there?
A. Nobody but Mrs. Johnson, Mr. Watkins and myself.
Q. Did you hear Mrs. Johnson make any statement that
she didn't know for sure whether she signed that application
on the 28th or 29th?
A. I don't think she did. I don't lmow.
Q. But you heard her say three or four times that if th~
application was dated on the 28th that was the date she
signed it?
A. She said if she signed it on the 28th, it was dated on
the 28th.
Mr. Carter: Thats all.
page 606~

CROSS EXAMINATION

Mr. Gentry:
Q. Were you there throughout the entire conversation be-

tween Mrs. Johnson and Mr. Watkins?
A. They were talking when I came back with the mail.
Q. Do you know how long they had been talking together·?
A. No.
Q. Did they do any talking after you left-after you left
their presence?
A. I was there when Mr. Watkins left.
Q. And you don't know how long they had been talking
before you came in?
A. No.
Q. Did you hear any conversation in which Mr. Watkins
stated to Mrs. Johnson tl1at he may have asked her, or said
to her, that inasmuch as the date of the lien was July 28th,
1939, that she may have been mistaken and signed the entire
application as of July 28th, 1939, althou~h it might not hav:e
been actually signed until July 29th, 1939?
A. I never heard him make any such statement.
Q. You never heard any such state;ment?

Universal Credit Co. v. Botetourt Motor Co.

385

R. J. Fowlkes
A. No.
page 667 r Q. Did you head him mention the word "lien" at
all?
.
A. I don't ]mow whether I did or not.
Q-~ You don't know whether you heard that or not?
A. I didn't hear all of it. I didn't go in there when he
got there.
Q. And you didn't pay much attention to it after you got
-there, did you?
A. I heard her say that if it was dated July 28th, she
signed it on the 28th. I heard her tell him that two or three
times.
Q. Did you hear the conversation that took place between
them as to when the car was actually delivered there?
A. Mr. Watkins asked me what time it was.
Q. Did you know when it came in?
A. No sir, I don't know when it came in.

End of Testimony of Mr. Cronise.
Witness leaves the stand.
No other witness appearing, the further taking of evidence
in this case is continued to ten o'clock a. m. December 1st, 1939,
at the same place.
.

page 668 r Pursuant to continuance on the 10th day of November, 1939, the further taking of evi~ence in this
case is again begun this the 1st day of December, 1939, at
10 :00 a. m., at the same place and with the same appearances
as heretofore noted herein.
R. J. Fowlkes, recalled for further examination by counsel
for the complainant, and still being under oath, deposes as
follows:

DIRECT EXAMINATION
By Mr. Gentry:
Q. Mr. Fowlkes, when the seven new automobiles and the

three used cars were repossessed, I wish you would state
balance due on Ford automobile, motor number 4978723,
date it was sold, and the amount which was received from
sale of that automobile.
A. The amount due on that car was $1020.00, and

the
the
the
the
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sale was August 18th for $572.54, leaving a deficiency of
$447.46.
Q. Will you explain how the balance of $1020.00 is arrived· at?
A. The original balance on this car was $51Q.OO.
page 669 ~Mr. Gass came to our office and gave us a retail
contract on this automobile, for which we gave him
our check. He gave us his check for $510.00 to pay out the
wholesale contract. He later came back and asked us to
cancel the retail contract, as the sale had fallen through.
Meantime, he deposited our check for $510.00, an we deposited his check for $510.00, which was returned. When
his check was returned, it was ·appplied to this deal, which
increased the balance to $1020.00.
Q. I will ask you to state the amount of your balance
on Ford automobile, motor. number 5038024, the date that
automobile was sold, the amount that you recevied for ft,
and whether or not there was a deficiency or some overage?
By the Court : Excuse me just one minute, Mr. Gentry,
I want to ask him about one point. Mr. Fowlkes, was there
any additional lien taken on the car for this extra money involved in this cold check of Gass's?
A. No additional lien taken, no sir.
Mr. Gentry: ( continuing)
Q. Mr. Fowllrns, before you answer my last ·question, let
me ask you this : With reference to Ford automor,age 670 ~bile, motor number 4978723 assuming that the balance would be established at $510.00 instead of
$1020.00, would your record show an overage or a deficiency
in the sale of that car, and, if ·an overage, how much?
.
A. If the balance is $510.00, my record would reflect an
overage of $62.54.
(Upon request of counsel, the reporter read to th~ witne~~
Mr. Gentry's former question which is the first question on
page 669 herein) .
A. The balance on this car was $550.00. It was sold on
August 18th 1939 for $614:.03, leaving an overage of $64.03.
Q. In connection with Ford automobile, motor number
5168517, I wish you would state the amount of the balance due
your company on that car, the date that the car was sold,
the amount you received for it, and whether or not there was
· on overage .or a· deficiency.
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A. The balance due on· this car was $570.78. It was sold
August 18th for $577.65, resulting in an overage of $6.87.
Q. In connection with Ford automobile, motor . number
5168651, I wish you would state the amount of your balance
on that car, the date that automobile was sold, th~
paeg 671 }amount that you received for it, and whether or
not there was a deficiency or an overage.
A. The balance on this car was $574. 64. It was sold on
August 18th, 1939, for $577.65, resulting in an overage of
$3.01.
Q. I will ask you the same question with reference to 5168786.
A. The balance on this car was $617 .53. It was sold August
18th, 1939, for $620.53, resulting in an overage of $3.00.
Q. I will ask you the same question with reference to
J:i.,ord motor number 5168817.
A. Our balance on that car was $652.59. It was sold on
August 28th, 1939 for $655.59, resulting in an overage of
.$3.00.
Q. I will ask you to state the amount of the balance, the
date sold, amount received, and whether or not there was an
overage or deficiency in connection with Ford automobile
motor number 4979106?
A. Our baiance on that car was $580.00. It was sold September 29th, 1939, for $652.40, resulting in an overage of
$73.40.
Q. With reference to used car, motor number 18-4298706,
please state the amount of tlie balance due your company, the
date this automobile was sold, the amount that· you
page ·672 }received for it, and whether or not there was an
overage or a deficiency?
A. The balance due on the car was $289.00. It was sold
August 24th, 1939, for $340.00, resulting in an overeage of
$51.00.
Q. I will ask you to state, with reference to Ford auto-

mobile, motor number 18-3005227, the amount of the balance
due your company, the date th~s automobile was sold, and
the amount you received for it, and whether or not it was
an overage or a deficiency?
A. Our balance on that car was $100.00. It was sold on
August 24th, 1939 for $200.00, resulting in an overage of
$100.00.
Q. With reference to Ford automobile motor number 182856616, please state the amount of the balan~e, the d~te the
automobile was sold, the amount that you received for 1t, and
whether or not there was a deficiency or an overage?
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A. Our balance against this car was $163.00. It was sold
August 24, 1939, for $185.00, resulting in an overage of
$22.00..
Q. What was the total amount received for the ten automobiles in question?
A. The total amount received was $4995.39.
l)age 673} Q. What was the amount of the overage that
was received from the sale of nine of the cars, excluding the car on which you had a balance of $1020.00?
A. The total amount in the overage column is $325.31.
Q. Concerning the deficiency of $447.47 in connection with
the sale of the automobile with motor number 4978723, on
which there was a balance due of $1020.00, please state what
:your net deficiency on the seven new and three used cars is.
A. $122.16.
Q. Mr. Fowlkes, assuming that the balance on Ford, motor
number 4978723, would be considered at $510.00 instead of
$1020.00, would there be a deficiency or overage in connection
with the sale of the ten ca1·s in question?
A. Considering the balance on that car as $510.00, there
would be an overage of $387.85.
Q. Please state the amount of the court costs, so far as
instituting suits are concerned, that were incurred in connection with the institution of the detinue proceedings in this
court-the amount of court costs that you advanced.
A. $12.50.
Q. Who was that paid to?
page 674} A. It was paid to the clerk of the Botetourt
County court by me personally.
Q. Did you take a receipt from the clerk?
A. Yes sir.
Q. What was . the amount of costs that your company incurred in connection bond premium that was paid the National
Surety Corporation by reason of their surety on the bond in
this detinue action?
A. $100.00.
Q. I wish you would· state the expenses incurred by your
company in connection with moving and storage of the· seven
new cars and the three used cars in question in this case.
A. Moving the ten automobiles from the garage of the
Botetourt Motor Company, Incorporated, to storage involved
nn expense of $6.02.
.
.
Storage on five new cars 8/11/39 to 8/18/39 $ 7.50
$ 3.00
Storage on one new car 8/11/39 to 8/24/39

\
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Storage on 2 used cars 8/11/39 to 8/24/39
$6.00
$3.50
Storage on one new car 8/11/39 to 9/29/39
I didn't give the motor numbers, but the date of the sale and
the last date of the storage will correspond.
Q. What amount was incurred by your company in connection with the securing of reposaessed title certificates on
to 10 cars in question?
page 674 ~ A. $1.00 for each, a total of $10.00.
Q. Have all of those items been paid?
A. They have.
,
Q. Have they been paid by your company?
A. They have.
Q. Mr. Fowlkes, are you making any further charges for
any other expenses in connection with the repossession or
sale of these ten cars?
A. We are, yes.
Q. What are. those items?
A. We have included a nominal commission of 5% on the
total sale price of those cars, whicll is less than the regular
salesman's commission.
Mr. Johnson: We object to that as being an improper
charge.
A. ( continuing) The 5% amounts to $249.76.
Mr. Gentry : (continuing)
Q. That is computed on the total amount received of
$4995.39?
A. Yes sir.
Mr. Johnson: We object to the evidence of Mr. Fowlkes as
to any expenses incurred and move at this time that that evidence be striken from the record.
page 675 ~ The Court : I will take it under consideration
and pass on it later.
Mr. Lewey: As counsel for the tl'Ustee, I want to object
to any commissions or any expenses incurred in the sale of
these cars on the ground that the Universal Credit Company
had no right to sell them, had no order of court, and I want
to object further to any consideration of the check for $510.00,
the bad check of the Botetourt Motor Company, Incorporated,
that was charged against car with motor number 4978723, of
$1020.00. As counsel for the trustee, we are objecting to
that check being treated as any alleged lien, and I am objecting to all of these alleged items of expense against these
· cars incurrd by the Universal Credit Company on the grounds
that they had no right to sell them.
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Mr. Gentry: ( continuing)
Q. Mr. Fowlkes, has that item of $249.76 been paid?
page 676 ~ Mr. Johnson: We object to that, your Honorwhether it has been paid or not.
· The Court: I will pass on that later.
A. The amount has not actually been paid. However, we
incurred a great amount of expense in connection with this
in our own employe's time, telephone calls, etc.
Mr. Johnson: We object to that statement, and move
it
1
be striken from the record.
The Court : I will .pass on that later.
A. We had a delivery charge to various points on the cars;
one of the cars was sold and delivered to Baltimore, Maryland, by one of our employes. This amount of 5% commission
that we claim is 2% less than the average commission charged
for selling automobiles in this territory.
Mr. Gentry (continuing)
Q. In your dealings with nei\r cars dealers and used car
dealers generally, what is the practice so far as percentage
is concerned, and what is tl1e practice in allowing commission
on the sale of cars? .
A. The average commission in selling in 7%, as I have stated.
That is paid at the actual time of the sale.
1>age 677 ~ Q. In considering the · attorney's fee, how much
was considered as their fee in connection with the
repossession and sale of the three used cars in question?
A. 15% attorney's fee on the actual amount of our balance
on the t:hree used cars. This amount was $552.00, and 15%
·amount to $82.80. There is a provision on the form which
allows 15% attorney's fee, if collected by an attorney.
Q. What was the total amount of expenses incurred in connection with the sale and repossession of the ten cars in
question?
A. The total items which I have just enumerated-$481.08.
Q. Now, you have fixed the net amount of the deficiency as
$122.15. What is the total deficiency incurred in connection
with the repossession and· sale of the ten cars?
A. $603.23.
.
Q. Mr. Fowlkes, I believe there is other indebtedness of
the Botetourt Motor Company, Incorporated, to the Universal Credit Company, is there not?
A. There is.
page 678 ~ Q. I wish you would please state the amount (?f
indebtedness of the Botetourt Motor Company, In-
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corporated, to the Universal Credit Company by virtue of certain transaction involving Ford with motor number 18-5042211,
stating, if you will, the amount of balance due to the date
this automobile was sold, the amount received at the sale
of the automobile, and whether or not there was any deficiency.
Mr. J olmson: We object to that testimony. That car
is not involved in these proceedings. It is not one of the second
hand cars or one of the seven new cars. I submit that evideuce should not be admitted here. It is entirely irrelevant.
It has never been set up in the detinue action or tl1e bill in
·Chancery.
Mr. Gentry: You possibly recall that there is an assignment on the back of one of the financial statements given by
the Botetourt Motor Company, Incorporated, which has been
filed as an exhibit in this cause, and in that assignment certain
funds or any ftmds that the Universal Credit Company might
have can be offset or assigned to us against any inpage 679 ~debtedness to the Universal Credit Company of the
Botetourt Motor Company, Incorporated.
The Court : Did the bankruptcy give you the right to do
that from now on?
.
Mr; Gentry: It may. I am not certain but what we would
bP entitled to consider tl1at in this particular case. In other
words, assuming that if we establish here that we have a
certain amount of funds which we might designate as overage in our hands for which we are accountable.
The Court : You got an overage by enforcing the liens, now
you are. seeldng to claim against the overage an alleged general assignment to you?
Mr. Gentry: A general assignment to us, yes sir.
The Court: I am frank to say I don't see the connection,
but you have the right to prove it.
Mr. Gentry: I might say that it may develop this is very
material in this case, and we would like to prove it.
The Court : G-0 ahead; I am not. cutting you off from the
witness.
page 680 ~ Mr. Lewey: I object as attorney for trustee in
bankruptcy, on the grounds that in this procedure
it is in violation of their bond.
A. The balance due us on this car was $1179.29. It was
· sold on August 24th, 1939, for $575.00, leaving a deficiency
(}f $604.29.
Q. Is this the transaction which you have referred to in

392

Supreme· Court of Appeals of Virginia
R. J. Fowlkes

your previous testimony in this case as the S. S. Gass repossession?
A. Yes sir.
Q. And that is account No. 42824-24?
A. Yes sir.
Q. In connection with a wholesale transaction involving
Ford, motor number 82889, which you have referred to in your
1,revious testimony as the Whiley-Hall transaction, I wish
you would please state the amount of your balance on this
automobile, the date on which it was sold to the Whiley-Hall
Motor Corporation, and what the present indebtedness of the
Botetourt Motor Company, Incorporated, to the Universal
Credit Company is at this time on that automobile?
l\Ir. Johnson: vVe object to that. It looks like to me we will
be here several days if we are going into all this.
1~age 681 ~That is entirely a matter of claim which should
set up in the bankrupt court. I understood we
were only going into this repossessiop. of the ten cars today,
and these gentlemen come in here and open up a field of tes.
tirnony that is not rebuttal at all. Nothing has ever been testified about this on direct examination, and it is just encumbering the record here. ·we have got any number of cars
we have not been paid for, and those claims we ex1)ect to be
proved in the bankruptcy court. I don't see that this matter
has any effect on this case at all. All we are concerned here
is with seven new cars and three second hand cars, and any
other cars that Mr. Fowlkes has been testifying about is not
one of these ten cars. I just cannot see the necessity of going
into those matter. Of course your Honor will rule with reference to that anyway. Those other cars are not subject
to the present suit, and are not subject to the detinue action.
These gentlemen claim they want to shorten the
page 682 ~testimony, and yet they come in here and go this
far afield. I understood that all the testimony
that was supposed to be introduced today was the expenses
they have had in connection with the repossession of the
ten automobiles in question to this case.
The Court: That was my understanding too.
Mr.· Johnson: That was my understanding too.
Mr. Johnson: And I object, your Honor again-I don't want
to be factious and boresome to your Honor, but I object again
to going into anything along this line with reference to indebtedness on cars not included in the cars under consideration here, and move that all that sort of evidence be striken
from the record.
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Mr. Apperson : So far as Mr. Johnson's point as to the
eyidence today being confined to rebuttal is concerned, your
Honor will remember that before we closed our case in chief
we reserved the right to put on such testimony as we saw fit
in connection the accounts between these people.
page 683 ~We don't know to what extent the contesting of
these accounts may be developed, depending upon
your Honor's decision. In any event, we think we have the
right to bring forward anything we believe to be legitimate
offset or legitimate angle and put it in the record, which
your Honor can set aside if not proper when the matter comes
before your Honor.
Mr. Gentry: There are only two more of these items, and
we think it ought to go into the record so that it may be
before your Honor when the time comes to decide this case.
The Court: I will let you gentlemen go ahead and prove it,.
though I understand Mr. Johnson's objection. But, you
have a right to go ahead and prove it. However, I can't see
the relevancy of it right at this time.
(Upon request of counsel, the reporter read Mr. Gentry's
last question to the witness, which is found as the last question
on page 680 herein)
A. The amount due us from this car is $620.00.
page 684 }The car was claimed by the dealer to have been sold
to the Wiley-Hall Motor Company on July 18th,
and we were never paid the wholesale value of it.
Mr. Gentry : (continuing)
Q. Please state the amount of indebtedness of the Botetourt
Motor Company, Incorporated, to the Universal Credit Company by virtue of what your records indicate as account
No. 10170-24-20 referred to as the F. W. Farrow transaction.
Mr. Johnson: We object to all that testimony along this
line, particularly with reference to the car incorporated in
the question just asked the witness.
A. On this account we received a retail contract from the
Botetourt Motor Company, Incorporated, covering the car
sold to F. W. Farron, and there is a balance of $121.15 due
the Universal Credit Company.
Q. I understand that you did not have a cretificate of title
showing your lien?
A. That is correct. l\tfr. Farrow refused to pay the account because no title had been issued. It developed from
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page 685 }further investigation that Mr. Pendleton, of the
Standard Finance Corporation, informed me that
he had a title certificate on this ca1· showing lien in his
favor ,for a larger amount than our lien, issued in the name
of Edgar Breeden. This lien has not been paid.
Q. I believe I developed another item of $10.00 in connection with return check for title certificate applications.
Mr. Johnson: We object to that, as the witness has already
testified to it.
A. There are two items in connection with that. When
these cars were first repossessed, we had to send to Richmond
to get repossessed certificates. When they are sold, there is
nnother item in connection with additional certificates. When
the Botetourt Motor Company, Incorporated, ap·plied for titles
showing liens in our favor, they gave a check for $10.00. That
check was made l)ayable to the Universal Credit Company, and
the check was returned unpaid.
Q. Mr. Fowlkes, in a recapitulation, I wish you would
state the net deficiency incurred by the Universal Credit Company in connection with the sale of the seven new cars and
the three used cars in question.
page 686 ~ A. The net deficiency is $603.23.
Mr. Johnson: We object to that, your Honor.
Mr. Gentry : (continuing)
Q. Mr. Fowlkes, what is the total of the indebtedness due
by the Botetourt Motor Company, incorporated, to the Universal Credit Company, as sho""Il by the several transactions·
to which you have just testified-I mean tlie gross aggregate
indebtedness at this time.
Mr. Johnson: Same objection as heretofore.
Mr. Lewey: Same objection.
A. The total amount of this indebtedness, not taking into
C!Onsideration the contingent Ii~bility, is $1968.68.
Mr. Gentry: (continuing)
Q. What items does that include, as reflected on the statement from which you have been testifying?
A. It includes all items to which I have referred on the
statement I have now in my hand.
Q. Does that statement show a recapitulation of those
items, and, if so, please state what those items are.
page 687 ~ A. My statement shows a recapitulation as follows:

Net deficiency on sale of 7 new and 3 used
cars.
$ 122.15
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Net deficiency on S. S. Gass repossession
604.29.
"Wholesale conversion motor No. 82889
620.00
Retail duplication F. W. Ferrell
131.16
Returned check title fees
10.00
Expenses, recovering and selling cars as itemized above
481.08
Total
$1968.68
Q. Mr: Fowlkes, assuming that the balance on Ford, motor
number 4978723, sh.ould be considered as $510.00 instead of
$1020, that would, of course decrease the total indebtedness,
would it not?
A. It would.
Q. Have you computed what that total indebtedness would
then be?
A. I have not, but I can do it very quickly. (After a
few minutes) I would like to correct my answer.
Mr. Johnson: We object.
The Court: He can do that.
{The witness requested that l\fr. Gentry's question, being
the first one on this page, be read back to him, which the
reporter did)
page 688 r A. My calculation is that the indebtedness would
be the same, pecause we would have a returned check
of $510.00 to be added to the total indebtedness. By sub·
tracting $122.15, the deficiency, from the total indebtedness,
then subtracting $387.85 as overage, and adding to that the
returned check for $510.00, I would still have a total indebtedness of $1968.68.
Q. Do I understand you to mean that this is not all of the
jndebtedness of the Botetourt Motor Company, Incorporated,
both present and future, to the Universal Credit Company,
but that is the present indebtedness?
A. Yes sir. That is the present entires indebtedness.
Q. 1\Ir..Fowlkes, I hand you a statement from which you
have been testifying, setting forth the various figures, and will
ask you to file this as your exhibit and, I might say, more or
less for the convenience of the Court and counsel inarriving at what the witness has testified to?
A. I will.
{The document in question is marked into the record as
Exhibit No. 73) .
·
page 689r Mr. Johnson: We are making the same objection
as heretofore ·made to all the questions.
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Mr. Lewey: Counsel for the Trustee makes the same
objection.
The Court : I will not pass on it at this time.
Mr. Johnson: Just to be sure the record is in proper shape,
we want to renew our motion at this time to strike all the
evidence of this witness given here this morning with refer<!nce to the different items, which he has enumerated from
the exhibit filed with his evidence, as inadmissible, improper,
and irrelevant.
The Court: All right.
}fr. Gentry: That's all.
CROSS EXAMINATION

By Mr. Johnson:
Q. Mr. Fowlkes, did your company, the Universal Credit
Company, have a conditional sales contract upon the car sold
by the Botetourt Motor Company, Incorporated, to the Wil~y
Hall Motor Company?
page 690 ~ A. We did.
Q. What was the amount of your lien under that
conditional sales contract?
A. $620.00.
Q. Did you have the Botetourt Motor Company, Incorporated, with reference to that lien, make a title application
showing that lien thereon with reference to this car?
A. We did not.
Q. Did your company take any steps to recover this car
from the Wiley Hall Motor Company?
A. No sir.
Q. Why didn't you?
A. When the car was sold to the Wiley Hall Motor Company, we didn't have title recorded on it, therefore we didn't
take steps to recover it.
Q. Now, you have your memorandum in your hand, do you
not?
A. Yes sir.
Q. With reference to one of the new cars, Ford, motor number 5168517, did I understand you to testify that your lien
on that car was $570.78, as evidenced by your conditional sales
contract?
page 691 ~ A. I stated that the balance on our conditional
sales contract was $570.78, as I remember.
Q. In your bill filed in this case by your attorneys, it is stated
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that the lien upon this car was $510.00, and the conditional
sales contract heretofore filed as an exhibit with your evidence
shows it was $510.00.
A. There was a returned check for down payment filed with
llrevious evidence in this case.
Q. But you don't mean that your conditional sales contract
covered the bad check, do you?
A. It covered the total amount due us on that car.
Q. But, does not your lien specifically state in that case,
and does not your bill state in that case, that your lien on
that car, by reason of your conditional sales contract, was
$510.00? Here is the bill, if you want to see it.
A. ( After examing the bill handed him by counsel). It is
so stated in the bill.
Q. I also hand to you title ce:rtificate showing lien issued in
favor of the Universal Credit Company, and ask you if that
does not show $510.00?
page 692 r A. It does. That title was applied for before the
check was returned constituting the down payment
on that car.
Q. In your statement, you also show balance due and owing
on a new Ford, motor number 5168651, of $574.64, and I will
ask you if it is not a fact that your bill shows that the extent
of your lien on this automobile was $510.00, and if the title
certificate does not show your· lien for the same amount?
A. That is correct in the bill, and the lien on the title is
shown as $510.00. The same condition prevails there. The check
· for the down payment was returned .after the title application
had been signed.
Q. Then, you have testified in your evidence tl1at the balance
due your company on one of the new cars, a Ford, motor
number 5168786, is .$617.53, and I will ask you if it is not a
fact that the bill filed in this cause on behalf of your company
shows this lien to be $550.00 and the title certificate issued on
this automobile shows a lien of $550.00 in favor of your
company?
A. That is correct. The check for the down payment on
that car was returned after the title application was
signed.
_
page 693 }- Q. In your testimony with reference to another
of the new Ford automobiles in question, motor
number 5168817, you have testified that the balance due your
company on this automobile with reference to its purchase is
$652.59, and I will ask you to state if it is not a iact that in
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your bill filed in this action and on the titla certificate issued
in connection with this car both show a lien .of $580.00?
A. It does, and sirn ilar conditions prevail there. The down
payment check was returned after the title application was
filed.
Q. You never secured any additional lien on those automobiles for the down payment check, did you?
A. No sir.
Q. Now, Mr. Fowlkes, you have testified with reference to
the fact that the conditional sales contract liens and liens
shown on the title certificates of four of these new cars didn't '
agree with the amount which you have testified was due and
owing to your company upon these four new cars. Is this
difference between the amount of the lien and the amount
in each case that you claim to be due and owing to your company made up of the checks which were given to you in each
case by the Botetourt Motor Company, Incorporated,
page 694~for the lOo/o down payment?
.
A. Yes the lOo/o cash payment and charges for
ninety days.
Q. When those four checks were given by the Botetourt
Motor Company, Incorporated, for the lOo/o .down payment,
were ~hose checks payable to the Universal Credit Company
or the Ford Motor Company?
A. They were payable to the Univeral Credit Company.
Q. Were those checks delivered by the Botetourt Motor
Company, Incorporated, if you know, to the convoy man, who
is supposed to have delivered those four cars; and if they wer.~ ·
delivered to him, did he, in turn, take the checks to Norfolk,
where they were subsequently delivered to the Universal Credit
Company at its Norfolk office?
A. That is the })rocedure, yes.
Q. You have testified, Mr. Fowlkes, with reference to one
new Ford, motor number 4978723. Do I understand from your
testimony that the Botetourt Motor Company, Incorporated,
sold this car to Mr. S. S. Gass?
A. That car was presumably sold to S. S. Gass.
Q. Then, when the Botetourt Motor Company Inpage 695 }-corporated, sold that car to S. S. Gass, did your company accept a conditional sales contract from S.
S. Gass upon that identical car?
A. The conditional sales contract was brought to our office
and check issued for the proceeds, which contract had not
been put on the records, however, and Mr. Gass returned and
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asked us to give him back the contract, that he was not purchasing the car.
Q. When did Mr. Gass bring that contract to your corporation on which the Botetourt Motor Company, Incorporated,
was selling to him the car I have just questioned you with
reference to?
A. On July 22, 1939.
Q. Mr. Fowlkes, when these contracts were brought to your
office, wasn't it your usual procedure to handle those contracts
on the same day they were received?
A. Monday, w· ednesday and Friday contracts were not due
to go off until Monday, and before they went off he came back
and told me he had decided not to take the car, due to the
fact that he had not sold the other demonstrator.
Q. As I understand you, he brought this contract to your
corporation's office in Roanoke, Virginia, on July 22, 1939?
A. That is correct.
page 696 ~ Q. Did you then handle the contract for for him.?
A. What do you mean by "handle"?
Q. Well, di.d you pass any money on it or a1low any credit,
or what did you do on it?
A. We issued a check for $510.00 for the net proceeds~
Q. And that check was payable to who?
A. The Botetourt Motor Company, Incorporated.
Q. And what did you do with that check?
A. I gave it to Mr. Gass.
Q. Then, if that was true, your lien on that car, as far as
the Botetourt Motor Company,. Incorporated, is concerned,
was satisfied, was it not?
A. No.
Q. If you accepted Mr. Gass's contract, and on the strength
of Mr. Gass's contract gave a check payable to the Botetourt
Motor Conwany, Incorporated, for $510.00, that paid the debt
the Botetourt Motor Company, Incorporated, owed you on
that car, didn't it?
A. No sir, we paid him for the conditional sales contract.
Q. If you paid him for a conditional sales con. page 697 ~tract, that was payable to the Botetourt Motor Company, Incorporated, wasn't it?
A. Yes sir, but it was not against our wholesale note.
Q. You understood that the Botetourt Motor Company, Incorporated, was selling to Mr. Gass that same car?
A. That was my understanding at that time.
Q. But it was not your intention, was it, to hold a lien both
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against Mr. Gass and the Botetourt Motor Company, Incorporated?
A. Mr. Gass gave me a check for $510.00, which I have
already testified to, in payment of the wholesale value, which
check was returnedQ. And before that check was returned, you had accepted
Mr. Gass's contract on that same car?
A. We had the contract when we issued the check, yes sir.
Q. That meant you had accepted it. You didn't issue a check
on it until you had accepted it, did you?
A. '!'hat is correct.
Q. You would not have given Mr. Gass title for it unless you
considered at the time that the Botetom·t Motor Company,
Incorporated, was entitled to have its lien released?
A. On the asswnption its check for $510.00 was
good.
page 698 ~ Q. You mean, if the check for $510.00 of the Botetourt Motor Company, Incorporated, was good?
A. Thats right, and that check was later returned unpaid.
Q. Why was it that you passed check there in that case,
Mr. Fowlkes, if he had given you a check for $510.00 and
you had given him a check for $510.00 ; would not one just
offset the other ; or was it done for convenience in bookkeeping?
A. He brought the contract to the office and had a check
for $510.00 Q. That is what I understand..
A. -and we gave our check for $510.00 on the retail contract.
Q. That is what I understand. But, he came in as a representative of the Botetourt Motor Company, Incorporated, and
gave you his check for $510.00, and in return you gave him
him your check for $510.00. Would not one check offset the
other?
A. If his check had been good, yes.
Q. You still had the automobile, didn't you?
A. No, the wholesale automobile was at the Botetourt Motor
Company.
page 699 ~ Q. You still had a lien on this automobile, didn't
you?
A. That is correct.
Q. Were you taking a lien o~ Mr. Gass upon his contract
in the sum of $510.00, which is the amount you already held
as a lien against the Botetourt Motor Company, Incorporated?
A. We were not loaning Mr. Gass at all. I am just trying
to explain this transaction so it will be clear to every one.
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Mr. Gass came to my office on July 22nd with a contract
covering motor number 4978723, and a Botetourt Motor Company check for $510.00 to pay the old balance. Our check for
$510.00 from the net proceeds of the retail contract on this
car was given to the Botetourt Motor Company, IncorporatedQ. May I interrupt you right there : Was that all on July
2~nd, 1939?
A. Yes sir. On July 24th, Mr. Gass returned to our office
stating that he had decided not to take this car, but the sale
had not gone through, therefore, he wanted to cancw the contract. We agreed to do that. The Botetourt Motor Company's
check for $510.00 was returned. Therefore, when that check
was returned, it increased the balance from $510.00 to
$1020.00.
page 700 ~ Q. In other words, as I understand it, assuming
that he gave you a Botetourt Motor Company check
on this car to satisfy your lien of $510.00, you accepted that
and deposited that check?
.A.. Thats correct.
Q. And at the same time you understand that the sale of
that car was being made by the Botetourt Motor Company,
Incorporated, to Mr. S. S. Gass?
A. That is correct.
Q. And he wanted you to handle his contract for the purchase of that car from the Botetourt Motor Company, Incorporated?
A. That is correct.
Q. Which you agreed to do?
A. That is correct.
Q. And gave him your corporation's check in payment of his
contract upon that same car which he bought from the Botetourt Motor Company. Incorporated, for $510.00?
A. That is correct.
Q. When did you ascertain that this $510.00 check that
tile Botetourt Motor Company, Incorporated, had given you
to satisfy the lien on this car was bad?
page 701 ~ A. Th~ check was returned by the bank either
on July 26th or 27th.
Q. 1939?
.A.. Yes sir.
Q. I understood you to say that Mr. Gass, when he came
back to see you on July 24th, 1939, said he wanted to call
this deal off; said he didn't want to buy that car. Is that
correct?
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A. That is correct. ·we hadn't put the contract on record,
but returned it to him.
Q. Didn't you demand of the Botetourt Motor Company,
Incorporated, through Mr. Gass, at that time the return of
your $510.00 that your company had given him on July 22nd?
A. His check for $510.00 was a separate check that he gave
me, ifQ. Let me ask you this : The Botetourt Motor Company's
check for $510.00 would b.ave offset the check of the Universal
Credit Company for $510.00, provided the Botetourt Motor
Company's check had been good, and if the check of the
Botetourt Motor Company for $510.00 had been good, that
would have satisfied your lien on this car, as far as the
Botetourt Motor Company ·was concerned. Isn't that right?
A. No, it would have offset my check, but we would have
still been out $510.00.
page 702 ~ Q. As I understand it, your lien then would have
been on the car under the contract held by S. S.
Gass individually?
A. No. If the contract-Q. If it had been paid and gone through?
A. If the contract had not been cancelled?
Q. Yes sir. If Mr. Gass had not come to you on the morning
of July 24th,. 1939, and told you, or your corporation through
you, that he didn't want to go ahead with the deal and the
check that he gave you would have been good, then that would
have satisfied your company's lien against the car as far as
the Botetourt Motor Company, Incorporated, was concerned.
Your prior lien on that car, which you held prior to July 22nd,
would have been replaced by a lien on that car in the name of
S. S. Gass, wouldn't it?
A. Yes. if this contract had ·gone thr0ugl1 regular channels
and remained in force and the Botetourt Motor Company's
check for $510.00 had also been paid, then we would have had
a lien by virtue of the retail conditional sales contract on the
motor number in question, and the wholesale would have been
paid up.
page 703 ~- Q. S. S. Gass came back to your place with reference to this transaction on July 24th, 1939, I
believe you said. How did you arrive at that date?
A. How did I arrive at the date? I lmow it was the date
he came back.
Q. How do you know?
A. July 22nd was Saturday, and July 24th was Monday.
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I know he was in my office on Monday. I Imow that from my

own memory.
Q. You are just testifying from memory now?
A. From memory and my records also.
Q. At the time that Mr. Gass came to see you with reference
to this transaction on July 22nd 1939, was that in the afternoon
or in the morning?
.A. I don't recall whether it was in the morning or afternoon.
It was after our deposit was made, because his check was not
deposited until the 24th.
Q. The check given by the Botetourt Motor Company, Incorporated, I believe shows it was deposited on July 24th,
1939, and re-deposited on July 27th, 1939?
A. That is correct.
Q. You don't have any record, do you, showing
page 704 ~what time this check was received back from your
bank after it was first deposited?
A. I think it was received back on the 26th, and re-deposited
on the 27th.
Q. Mr. lt,owlkes, when Mr. Gass came back to your office
in Roanoke, Virginia, on July 24th, what reason did he give
you why he wanted to call this purchase off, with reference to
this car, motor· number 4978723?
A. The reason he wanted to call the deal off was because
he only had one demonstrator which he had practically sold,
but the man backed down on the sale, and therefore he didn't
want to take another demonstrator; he wanted to keep the one
he had.
Q. What time did he see you in Roanoke on July 24th, 19.39?
A. I don't recall the hour.
Q. Do you recall whether it was in the afternoon or forenoon?
A. To the best of my recollection I think it was after twelve
o'clock. I think it was after our deposit had been made. I don't
recall exactly.
Q. Didn't you think it was strange that he should come to
you with a contract showing the purchase of this car by him
from the Botetourt Mot0r Company, Incorporated,
page 705 ~on July 22nd, the next day was Sunday, July 23rd,
and then he re-appeared there on July 24th, Monday,
and made such statements as he made to you with reference
to the reason he wanted to call this deal off?
A. It didn't appear strange to me, because it often happens
that a sale falls through. He thought the demonstrator was
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sold, and he told me that the man backed out on Saturday
afternoon and decided not to take the car.
Q. I didn't understand you to say that he told you that
on Saturday.
A. I didn't say he told me on Saturday. I said he told me
the man had backed out of the sale on Saturday afternoon.
He didn't tell me that on Saturday. He told me that on
Monday. He told me on Monday the man had backed out. After
he had decided to put the other car on demonstration, the man
didn't take his car, therefore he wanted to call the deal off,
andQ. You didn't say anything to him at the time, on July
24th, with reference to the check?
A. No.
Q. Not with refernce to either one-the one you had given
him and the one he gave.you?
. A. No. We deposited the check he gave us and he deposited
the check I gave him.
page 706} Q. If you didn't say anything about the checks,
haw did you know he had deposited the check you had
given him?
A. Because the check-he had used the check; he deposited
the check here in Fincastle. I assumed he had.
Q. It would have been given to the bank for deposit on
Saturday, or Monday, so you would not have lmown anything
about it on the Monday following that Saturday, would you?
A. I had no reason to doubt he had done it.
Q. If nothing was said about the check, how did you know
the Botetourt Motor Company, Incorporated, had deposited
the check that you gave him on Saturday? How did you know
that on Monday, the 24th?
A. I was not absolutely positive of it; but subsequent facts
proved he had deposited it, -so I know it was.
Q. Well, Mr. Fowlkes, at the time of July 22nd, 1939, I
understood you to testify or state here today that Mr. Gass
already had the automobile which your company had :financed
for him-a demonstrator. Is that correct?
A. That is correct.
page 707} Q. 'And when did you repossess that car?
A. That car was repossessed on August 2nd or
4th. I have got the record on that.
Q. Please tell me how much Mr. Gass owed your corporation upon the :financing of that car-the one I have just asked
you about?
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A. Mr. Gass owed my company a balance of $611.74, which
is the net amount after deducting the refund, I think.
Q. What is the date of the contract that you handled this
car for Mr. Gass on?
A. The date I made that contract? I don't have that.
Q. Do you know what month it was in?
A. No sir.
Q. With reference to the car which you have just been
testifying to, the car of Mr. Gass: As I understand it, your
corporation didn't have any lien on that car under a conditional sales contract from the Botetourt Motor Company, Incorporated, to your company?
A. I didn't state that.
Q. I am asking you that.
A. Which car are you referring to?
Q. I am talking about the one you just testified to-motor
number 5042211.
A. We did have a conditional sales contract signed by Mr.
Gass.
page 708 ~ Q. Then I understand the only conditional sales.
contract you had afte1• Mr. Gass acquired this car
was a conditional sales contract, and you were not, at the
same time, holding any conditional sales contract on this same
car from the Botetourt Motor Company, Incorporated?
A. I was holding only a conditional sales contract signed
by Mr. Gass and assigned to us.
Q. I understand you to mean Mr. Gass individually and
not as President of the Botetourt Motor Company, Incorporated?
A. That is what I mean ; and sold to him by the Botetourt
Motor Company, Inc.
Q. You made the original financing on this car for the Botetourt Motor Company, Incorporated?
A. I think so. I cannot say definitely we did; but I think
we did.
Q. Then, Mr. Fowlkes, you have testified that the balance
owing by Mr. S. S. Gass to your company under this contract
on this car was $611. 74.
A. That is correct.
Q. I am correct in that?
A. Yes sir.
page 709} Q. I am trying to find out what is meant. by what
is shown on your memorandum here; you show a
balance due the Universal Credit Company on this car of
$1179.29.
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A. Mr. Gass gave- me a check of the ·Botetourt Motor Company, Incorporated, for $567.55 which was given to pay out
the balance of that account less refund. This check was later
returned unpaid.
Q. I understood when he gave you the Botetourt Motor
Company, Incorporated, check for $567.55, that that check
was given to you in payment of the balance due upon Mr.
S. S. Gass's individual contract upon this car, after deducting
such refund as was due him. Is that correct?
A. That is correct.
Q. Well, if your check was not paid when it was delivered
and you never released the lien, it still left Mr. Gass only
owing you $611.74, didn't it, Mr. Fowlkes?
A. Provided his check had been good.. He didn't cancel the
contract.
Q. If his check had been good, he would not have owed you
anything?
A. Let me explain it to you. He had a balance of $611. 74; he
gave me us a check for $567.55Q. You mean he gave you his own check?
page 710 ~ A. He gave a Botetourt Motor Company check
for $567.55, which was to pay up less the refund.
When he didn't take the new demonstrator just referred to,
we didn't post the check against the account, however, we
deposited his check, and it was returned. Therefore, when this
check was returned for $567.55, 'it was added to the balance
due us, making a total of $1179.29.
Q. I still can't understand. If he only owed you $567.55you say that the entire amount he owed you on this car was
$611. 74? Am I correct in that?
A. Yes sir.
Q. If he came in and gave you a check to pay this $567.55,
and if the check was not good, why did it make him owe you
any more? You didn't release the lien. In other words, if I owe
you $5.00, and I bring my check to pay that $5.00 and give it
to you, and you deposit that check, and all you give me is
credit for the $5.00 ; then the check comes back. Do I understand you to contend that I owe you $10.00 instead of $5.00?
A. On July 24th, when Mr. Gass returned to our office on
July 24th, we had already deposited this check of the Botetourt
Motor Company for $567.55. When the deal didn't go through
and he didn't want to put out a new demonstrator
page 711 ~contract, we gave him an offset of $567.55 to reimburse him for this check we h~d deposited. Therefore,
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when his check was returned, it increased the balance due us.
Q. All right, I can see it under those conditions.
Mr. Johnson: Thats all.
End of Testimony of Mr. Fowikes.
Witness leaves the stand.
page 712 ~

STATE OF VIRGINIA

COUNTY OF BOTETOURT, to-wit:
I, Benjamin Haden, Judge of the Circuit Court for the
County of Botetourt, in the State of Virginia, do hereby certify
tlaat the foregoing depositions in the matter of the Universal
Credit Company, a corporation, vs. Botetourt Motor Company,
Incorporated, were duly taken and sworn to, ore tenus, before
me, at the time, place and for the purpose set forth in bilis
and petitions which are a part of these proceedings.
day of
, 1939.
Given under my hand this
JUDGE.
Judge Benjamin Haden, former judge of the Circuit Court
of Botetourt County, Virginia, having departed this life before
signing the foregoing certificate, now, the1•efore, I, the undersigned Earl L. Abbott, his successor and present judge of said
court, do hereby authenticate the foregoing, together with all
the exhibits, as the evidence referred to in the decree entered
in this cause on April 21st, 1941. This April 21st, 1941.
EARL L. ABBOTT
Judge.

page 713 ~And on another day, to-wit, April 21, 1941, a decr~e
was entered in the cause by the Honorable Earl L.
Abbott, now Judge of the Circuit Court of Botetourt County,
'Virginia, which decree is in the words and figures following,
to-wit:

DECREE

This cause came on again thi~ day to be heard upon the proceedings in the action in detinue heretofore instituted in this
.· Court, which said proceedings ·were transferred from the law
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to the chancery side of tl1is Court pursuant to the consent
order entered by this court on October 5th, 1939; the bill filed
pursuant to said order ; upon the petition and the answer of
A. G. Simmons, Trustee in Bankruptcy of Botetourt Motor
Company, Inc., Bankrupt; upon the answers of the Standard
Finance Corporation, a Corporation; upon the orders and
decrees heretofore entered herein; upon all exhibits filed with
the pleadings and evidence herein; upon all of the evidence taken ore tenus before this court and reduced to writing; upon the
written briefs of counsel filed in this cause; upon the motion
of the Universal Credit Company for a re-hearing and reargument of this cause, and upon the oral argwnent of counsel.
And the court having matlll'ely considered all of the pleadings, exhibits and evidence in this cause, and being of the
opinion for reasons stated in the Court's two written opinions
which are hereby made a part of the record in this cause that
said Universal Credit Company is not entitled to a re-argument
and re-hearing of this cause and that the law and
page 714~evidence is with A. G. Simmons, 'frustee in Bankruptcy, as aforesaid, and is not with the complainant, Universal Credit Company, doth ADJUDGE, ORDER and
DECREE that the relief prayed for in said complainant's bill
be and the same is hereby denied, and being of the opinion
for the reasons so stated in writing that the closing of the
place of business of the Botetourt Motor Company, Inc., on
July 31st, 1939, to which the Universal Credit Company consented was an equitable assignment for the benefit of· the
creditors; and further that the action of the complainant, Universal Credit Company, in filing said proceedings in detinue
and taking possession of the automobile therein mentioned, and
thereafter selling the same, and the action of the Botetourt
Motor Company in a1)plying for certificates of titles on said
automobiles showing liens in favor of the complainant, created
a voidable preference in favor of the complainant under Section 60 (A) of the Acts of the Congress of the United States
of 1938, applying to bankruptcy and, is therefore, a voidable
preference as defined in Section 60 ( B) of said Bankruptcy
laws, doth further ADJUDGE, ORDER and DECREE that
A. G. Simmons, Trustee in Bankruptcy of said Botetourt
Motor Company, Inc., do have and recover of the Universal
Credit Company, a corporation, the sum of FOUR THOUSAND NINE HUNDRED NINEY-FIVE and 39/100
($4,996.39), DOLLARS that being the amount it received from
the resale of the said seven new and said three used or secondhand automboiles, with interest thereon at the rate of 6% per
annum from the 11th day of August, 1939. And said Trustee
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shall further have and recover the legally taxable costs incurred
in this cause, and which said costs shall not be payable out of
said fund of $4,995.39.
page 715 ~ To which action of the court in denying the relief
prayed for in the bill, and rendering judgment
against it, as aforesaid, the complainant, by counsel, then and
there excepted; and
The complainant, Universal Credit Company, a corporation,
having indicated its intention to apply to the Supreme Court
of Appeals of Virginia for an appeal and supersedeas to this
decree, it is further ADJUDGED, ORDERED AND DECREED that the operation of t~is decree be, and the same is
hereby, suspended for a period of ninety days from the entry
of this decree, provided that the Universal Credit Company,
o:r someone for it, execute within fifteen days from the entry
of this decree a suspending bond in the penalty of $7,000.00,
with surety to be approved by the Clerk of this Court and
conditioned as the law directs, and provided further that, hi
the event the complainant be so advised, and so request the
Clerk of this Court, such suspending bond may contain the
conditions prescribed by law for a supersedeas bond, so that
in the event an appeal and supersedeas be awarded by said Supreme Court of Appeals, such bond so executed may serve bond
as a suspending and supersedeas bond; and
Thereupon the complainant, by counsel, tendered to the
Court a written transcript of the testimony of the witnesses
who testified ore tenus in this cause, consisting of 711 pages,
numbering from 1 to 711, both inclusive, in three volumes, together with all the exhibits which were introduced with the
testimony of said witnesses at the hearing of this
page 716 ~cause ore tenus, which said transcript of testimony
the court hereby authenticates, certifies, and makes
a part of the record in this cause, and certifies that the same
contains the evidence, and all of the evidence with the exhibits
introduced therewith, objections of counsel, the court's rulings
thereon, and other inciden~s of the ore tenus hearings of this
cause, all of which is done within sixty days from the entry
of this decree.
And the first of the Court's opinion mentioned in the foregoing decree is in the words and :figures following, to-wit:
OPINION
After a careful examination of the evidence, pleadings,
argument of counsel and written briefs in this cause, as well
as authorities pertinent to a decision, I am of the opinion,
that:
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( 1). The Botetourt Motqr Co., Inc., was the owner of ·the
seven new and three used automobiles involved in this cause.
( 2) . The Botetourt Motor Co., Inc. double financed the
seven new automobiles, and other automobiles, with Universal
Credit Company and Standard Finance Corporation.
(3). The Universal Credit Company had actual notice the
Botetourt Motor Co., Inc., was engaging in double financing
at the time it commenced to do business with it in January
1939.
.
'
( 4) . The Standard Finance Corporation did not have
notice the Universal Credit Company, or any other company
was financing the Botetourt ~otor Co., Inc., other than itself.
( 5) . The Botetourt Motor Company was insolvent on July
28; 1939, which fact the Universal Credit Company knew or
had reasonable cause to believe on said date.
page 717r (6). The Botetourt Motor Company, Inc., was
a dealer of new and used automobiles, and as such,
could under the Motor Vehicle Act ( Sections 2154 (59) to
2154 (69) Code of Virginia, 1936, as amended) apply for and
receive from the Director of Motor Vehicles a certificate of title
for said automobiles, reS'_.;>ectively.
(7). Prior to July 29, 1939, the Universal Credit Company
had no lien on any of the automobiles involved in this suit.
( 8). The action of the Botetourt Motor Co., Inc., in applying for certificates of title on the respective automobiles showing conditional sales contracts and chattel mortgages and
balances due Universal Credit Company thereon, is such transfer of property as to create a preference in favor of the Universale Credit Company, under Section 60 (a) of the Bankruptcy Laws of 1938, and is therefore a voidable preference
as defined in Section 60 ( b) of the said Bankruptcy Laws.
( 9) . The traders Act ( Section 5224 of the Code) is not
applicable in this cause, same being expressly excluded by Sec. tion 2154 ( 64) of the Code, as applies· to automobiles.
(10). The closing of the place of business of the Botetourt
Motor Co., Inc., on July 31, 1939, tq which the Universal Credit
Company consented, was an equitable assignment for the benefit of the creditors.
(11). The action of the Universal Credit Company in filing
itA petition in detinue was in itself a voidable preference under Section 60a and 60b of the Bankruptcy Laws, under the
circumstances of this particular case. While the conditional
sales contracts were valid, as between the parties,
page 718 rand as between the parties, could be. enforced, rights
of existing creditors had in the meantime attached.
(12). The sum of $4,995.39 received by the Universal Credit
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Company from the re-sale of said automobiles should be paid
to the '.t'rustee in Bankruptcy of the Botetourt Motor Company, Inc. less 5% commissions in the sum of $249.76. The
costs of this proceeding to be taxed against the Universal
Credit Company and .not payable out of said fund.
A decree may be entel'ed accordingly.
Respectfully,
EARLL. ABBOTT, Judge.
January 6, 1941.
And the second of the Court's opinion~ referred, to in the
foregoing decree is in the words and figures following, to-wit :
OPINION
Since my decision in this cause, rendered on January 6, 1941,
no decree in the meantime having been entered in accordnnce
therewith, counsel for the Universal Credit Company have
made written request for a rehearing herein, under date of
February 25, 1941, upon the grounds that subsequent to the
aforementioned decision and the filing of briefs, their attention has been caled to the decision of A.dams v. City Bank &
'l.'rust Co. of Macon, Ga. (November 15, 1940) 115 F. 2d 453,
from the Fifth Circuit of the United States Circuit Court of
Appeals, and in re: E. H. Webb Groce·ry Co. (February 1,
1940) 32 F. Supp. 3, from the District Court of
page 719 ~Tennessee, United States District Court, which decisions very effectively deals with the more important issues involved in this cause, and a consideration of which
might, upon a rehearing, lead to a different conclusion.
In Adams v. City Bank & Trust Co., etc. the facts were as
follows: ( Quoting from the opinion) "On June 24, 1939, the
General Box Company borrowed $250.00 from the City Bank
& Trust Company, and simultaneously executed a bill of sale
to a cutting k1iife. On September 15, 1939, the Box Company
borrowed $1,650 from the same bank, and likewise gave a bill
. of sale to its stock of chip bending board, it being the intention of the parties to include the company's entire stock of
such material. Later, it purchased additional stock of the same
material as that mortgaged to the bank. On December 18, 1939,
while the Box Company was insolvent and when the Bank
had reason to believe it was insolvent, the bank recorded both
bills of sale. On December 30·, 1939, said Box Company volunfa.rily was adjudicated a bankrupt. The Trustee in Bankruptcy
sold the mortgaged property, and holds the proceeds of said
sale in lieu thereof." ( Underscorng mine).
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It was contended that the two bills of sale were voidable
preferences, and the referee so held, but the district court on
review reversed. The sole specification of error relied upon was
that the transfers were voidable preferences.
The appeal presented this question : ( Again quoting from
the opinion) "Does a bill of sale conveying personal
page 720 rproperty to secure an indebtedness simultaneously
.
created become a preference voidable in bankruptcy,
when subsequently recorded while the debtor is insolvent and
within four months before the filing of the petition in bank.:
ruptcy, the creditor having reason to believe, at the date of
filing for record, that the debtor is insolvent."
In the beginning, it is observed that the case at bar differs
with the Adams case in at least two particulars ; first, the bills
of sale conveyed :fixtures and materials, whereas, in the instant
case, it was automobiles, which as. I will later show differs
materially and second, in the Adams case the bills of sale were
ci·eated simultaneously with the debt, whereas, in the instant
case, the applieations for title, showing the lien of the Universal Credit Co., were not created until weeks later. This, to
my mind is very important and material. However, to go on
with the decision in the Adams case. ( Quoting further)
"Prior to the Chandler Act, it was universally recognized
tbat there was no preference, unless there was a diminution of
the estate by reason of the transfer. The preference at which
the law was directed could only arise in case of an antecedent
debt." Citing authorities.
"This rule was applied without exception in decisions construing the Bankruptcy Act of 1898. Collier on Bankruptcy,
pages 1276, et seq. This court has held, both before and after
the amendment of 1926, that there could be no preference
e(J)cept to secwre an antecedent debt, regardless of the date of
the recording of the transfer." Citing cases. ( All underscoring
mine).
page 721
"The Supreme Court of Georgia has held that
the word 'preference' imports the relation of existing creditors having equal equities at the time of the
transfer, whereby the rights of one are advanced over those of
another. Booth v. Atlantic Olearing House Ass'n,., 132 Ga.
100, 63 S. E. 907; Neill v. Barbaree, 135 Ga., 771, 70 S. E. 638."
I do not want to quote any more of the opinion than absolutely necessary, hence I can sum up the gist of the opinion
by saying that in all cases, including the one at bar, due
weight must be given to the first sentence of Section 60 (a) of
t;he act, which provides that a preference is a transfer of the
property of a debtor "for or on account of an antecedent debt."
.And in this connection the court said :

r
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"This refers to the whole transaction, and not simply to
the step to be taken to make it binding as to subsequent creditors and purchasers for a valuable consideration. The language is more direct and specific than that of the original intent to change the historic import of the word "preference".
And the court sums it up as :
"Our conclusion is that Section 60 does not apply to a
transfer entered into, without fraudulent intent, for an adequate presentt consideration. In the instant case, the bills
of sale were given for a present (consideration) equivalent
at the time the debts were incurred, and did not become preferences voidable in bankrupcty by reason of subsequent filing
for record, while the debtor· was insolvent, less than four
months before the time of bankruptcy."
page 722 ~ Citing authorities. (Underscoring mine) .
It thus appears that the sole proposition considered by the court was whether a transfer, which was not in
fact a preference, is required to be treated as a preference
by Section 60 of the present Bankrupt Act 11 USCA, Sec. 96.
And this was so stated by the court. The decision, so far as
I am able to reason with it, is in my opinion sound law.
The proposition in the instant case is entirely different.
There is no effort here to make the transfer, not in fact a
preference, a preference under the Chandler Act. The fact
to be determined is whether the transfer is in fact a preference,
voidable under that act. In the Adams case the transfer
was not in fact a preference to begin with, but an effort was
made to. make it so under the new Act.
The Adams case can be simply disposed of. There the
only thing remaining to be done was the recordation of the
bills of sale. Here it is quite different, the conditional sales
<:on:tracts could not be as easily recorded. Something else
had to be done, which was not a mere step. While the contracts were valid, as between the parties, the Universal Credit
Company acquired no lien, superior to subsequent lien creditors and purchasers until and unless it had the debtor comply with Section 2154 ( 61) , Code of Virginia, showing the
lien on the face of the title certificate. In the Adams case
this was not necessary and would not have been necessary
here had the property been something other than automobiles.
page 723 ~ This last step was not made simultaneously with
the creation of t11e debt, but was made weeks later,
on July 29, 1939, when the creditor knew or had good cause
to believe the debtor to \)e insolvent, and within four months
of the filing of the petition in bankruptcy. In the meantime,
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rights of existing creditors had attached, the Standard Finance Corporation had loaned money upon the same new automobiles, without notice, actual or constructive, of the claims
of the Universal Credit Company, Section 2154 ( 64) Code of
Virginia. See also :Maryland Oredit Finance OorpMtion v.
Pranklin Oredit Finanlce Oorporation, 164 Va., 579, 180 S.
E., 408 construing this section prior to the 1934 amendment.
Prior to the enactment of Sections 2154 ( 61) and 2154 ( 64)
it was proper to recor·d the original conditional sales contract, .Sec. 5189, and chattel mortgages Sec. 5194, ( as in the
.Adams case) to complete the transaction and perfect the
lien:
Prior to July 29, 1939, the Universal Credit Company had no
lien upon the property in question. To perfect such lien
it was necessary to take other steps as above mentioned. When
it did prevail upon debtor to make application for title, the
debt was, at that time, an antecedent debt, and not a present
one, as in tl1e Adams case. The case here is easily distinguishable from the Adams case, for these reasons. Given due weight
to Section 60 (a) of the Bankruptcy Act, as that court did,
"which provides that a preference is a transfer of the property of a debtor 'for or on account of an antecedent debt,' " I
come to the same conclusion that the act does not apply to a
transfer entered into for a present consideration, but it does
so apply when the debt is an antecendent one.
page 724~ The title applications showing the liens in favor
of the Universal Credit Company, were not given
simultaneously with the creation of the debt.
What I have stated above is ,likewise applicable to the
three used automobiles. Section 2154 ( 64) Code of Virginia.
It is submitted that the transfer here is not a voidable preference because there has been no diminution of the estate, and
the Adams case makes some mention of this fact. This contention is not tenable and I find as a fact in this suit that
the transfer, if allowed to stand, very much diminishes the
estate of the debtor. It practically absorbs it, leaving a mere
pittance to the other creditors, who prior to the transfer had
equal equities with Universal Credit Company. That is what
the Supreme Court of Georgia meant in the above quoted
case of Booth v . .Atlantic OleMing House .Ass'n and cited in
the Adams case.
In re E. H. Webb Grocery Oo., supra, presents no different
proposition and is likewise sound law as pertains to the particular facts there involved. It is similar in many respects
to Adams v. Oity Banlc and Trust Oo., supra. In this case, the
bankrupt, a grocer, purchased certain goods from ~ooper
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Grocery Company on· September 15, 1938, and as security
therefor gave a mortgage on certain of his store fixtures,
which mortgage was dated and delivered on the same date.
It_ was not acknowledged and recorded until the next day,
which was September 16th. The bankrupt was insolvent on
the date of the delivery of the goods. Four months later, on
January 16, 1939, he was duly adjudicated a bankrupt. The
referee held the transaction to be a preference which was
voidable, and this was reversed by the district court on review,
as it should have been done. Certainly there was
page 725 ~no voidable preference on these facts. As was said
by the judge of the District Court; * * * this transaction was perfected on September 15, 1938, which was more
than four months before bankruptcy. *** It was for a valuable consideration, in good faith, did not. deplete the estate
·and was not for an ·antecedent debt." Continuing, the court
said : "***all things occuring on September 15 and September
16 were one transaction, and if completed on September 16,
within the four months period, would not be preference." But in
the case at bar the creation of the debt and the application for
the certificates of -title were not one transaction, it was not
a .continuing transaction as in the above case. My recollection of the evidence in the present case is that the agent of
the Universal Credit Company testified it was not the intention of bis company to require debtor to apply for the
certificates of title at the time the debts were created.
In the Webb Grocery Company case, above cited, this was
said:
"It is to be remembered that before a Trustee may avoid
a transfer because of the provision ( 60a) in question, he must
in fact. represent or be entitled to take the place of some
creditor whose claim actually stood in a superior position to
the challenged transfer while unrecorded and within the
· specific period." Citing authorities, including one case from
tbe Supreme Court of the United States.
· In the case at bar, the landlord as well as the Standard
Finance Corporation were in a superior position to challenge
the transfer while unrecorded. The Standard Finance Cor. poration comes near to being a purchaser for value and _without notice.
page 726 r The construction of Section 60 of the Act as
shown by the two above decisions is not at all inconsistent with the decision rendered by me on January 6,
1941. If, as a matter of fact, the rule is applied both ways,
which it must be to be a good rule, it is consistent with my
findings. See Record pages 78, 88, 89, 108, 114, 123, 124, 127,
143, 144, 152, 153, 355, 356 and 480. Also Exhibit No. 2 ·
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In view of what I have said above, i do not believe that a
rehearing in this cause would lead to any different conclusion than heretofore stated by me. If anything, this opinion should clarify paragraph No. 8 of my former decision,
in which I did not go into details as thoroughly as I did here.
The request, therefore, for a rehearing is denied. A decree
in conformity with the decision of January 6, 1941, and with
t.he opinion above, will be entered when presented.
Res11ectively,
EARLL. ABBOTT, Judge.
March 19, 1941.
I desire to amend the decision of January 6th by striking
from paragraph 12 the following line: "less 5% commissions
in the sum of $249.70." I believe it is error for me to allow
th.is item under the facts and circwnstances of this proceeding. In all other respects the decision of January 6th is app1·oved.
...t\.nd on another day, to-wit, on the - - day of
, 1941,
a decree was entered, which is in the words and figures following, to-wit :

page 727~

DECREE

This cause came again this day to be heard upon the motion
of counsel of A. G. Simmons, Trustee in Bankruptcy of Botetourt Motor Company, Inc., Bankrupt, by his attorney, and
moved that certain words be deleted from the decree entered
herein on April 21st, 1941, and was argued by counsel.
UPON CONSIDERATION WHEREOF, and· it appearing
that tl1e \vords "the petition and", appearing in the sixth
line of the first paragraph of said decree following the word
"upon" in said sixth line of said decree, were inserted therein by inadvertence, and no objection appearing to the elimination of said words from said decree, and it further appearing
that no such petition was ever filed in this cause, it is AD·
JUDGED, ORDERED and DECREED that said words at
said- place be,· and they are, deleted and striken from the said
decree.
1,age 728 ~ It is hereby stipulated and agree~ between the
undersigned counsel for the complamant and deff.·ndants that the record on appeal from the decree of the
Circuit Court of Botetourt County entered in the Chancery
~ause therein pending of Universal Credit Company, a Cor-
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poration vs. Botetourt Motor Company, Inc, et al., pending
in said Court, shall consist of the following:
(1) ~rit in detinue action issued August 11th, 1939, together with the Sheriff's return endorsed on the reverse side
of said writ.
(2) Order of the Clerk of the Circuit Court of Botetourt
County, dated August 11th, 1939, directed to the Sheriff of
Botetourt County, together with the two returns of the Sheriff
of Botetourt County, and the receipt of R. J. Fowlkes endorsed
on said order.
(3) Affidavit of R. J. Fowlkes dated August 11th, 1939.
( 4) Bond of National Surety Company and R. J. Fowlkes,
dated August 11th, 1939, in the sum of $10,000.00.
(5) Bill of Universal Credit Company, filed October 5th,
1.939.
(6) Decree entered in the cause October 5th, 1939.
(7) Answer of Standard Finance Cor]:>oration, filed October 5th, 1939.
(8) Answer of A. G. Simmons, Trustee in Bankruptcy of
Botetourt Motor Company, filed October 5th, 1939.
(9) Order of October 4th, 1939, issued by ·w. S. Engleby,
Referee in Bankruptcy for the United States District Court
for the Western District of Virginia, and filed in the cause October 5th, 1939.
page 729 ~ (10) The transcript of the testimony of the witnesses, who testified at the ore tenus hearings · of
the cause, consisting of three volumes, comprising 712 pages,
including the last page of which contains the certificate of
Judge Abbott authenticating said testimony.
( 11) The final decree entered in the cause on April 21st,
1941, and the two opinions of the Court referred to therein.
day of
(12) The decree entered in the cause on the
- - - - , 1941, modifying said final decree.
( 13) This stipulation of counsel.
It is further stipulated and agreed that none of the following papers, designated under (a) to (g), inclusive, which are
filed in the cause, shall be copied by the Clerk and shall not
be a part of the record on appeal :
(a) Order of October 20th, 1939, directing the issuance of
a certain subpoena duces tecum.
·
(b) The writ of subpoena duces tecum, dated October 21st,
1939.
( c) Affidavit of L. F. Pendleton, dated October 20th, 1939,
'for subpoena duces tecum.
( d) Subpoena for C. H. Lamb.
( e) Power of Attorney for National Surety Company to
Irad B. Lower and R. L. Cochrane, dated July 18th, 1939.
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(f) Subpoena directed to J. Rouche.

(g) Writ of subpoena directed to the Motor Vehicle Com. missioner of Virginia, dated October 21st, 1939.
page 730} It is further stipulated and agreed that in compiling the record for the appeal of said cause, the
Clerk of. the Circuit Court of Botetourt County, Virginia,
shall not. copy, or include, any of the Exhibits filed with the
pleadings and evidence in this cause, but all of the Exhibits
filed therein either with pleadings or the evidence, shall be
transmitted by the Clerk of said Circuit Court to the Clerk
of the Supreme Court of Appeals, said .Exhibits to be used
by any party at the hearing of this cause in said Supreme
Court of Appeals, and at the conclusion of said hearing shall
be returned by the Clerk of said Supreme Court of A11peals to
the Clerk of said Circuit Court, which said transmission of
saici E$bits shall be in confi.rmity with Section 6357 of the
Code of Virginia, and acts amendatory thereof. It is further
stipulated and agreed that in the event an appeal is granted
in this cause that in the printed record therein there shall
bf' printed and included in said printed record only ~he following Exhibits :
(14) Underlying Agreement between Botetourt Motor Company, Inc., and Universal Crdit Company, dated Jan. 7th,
1939, filed with the testimony as Exhibit 1.
.
.(15) Shipping Invoice of Ford Motor Company j,!) Botetourt Motor Company, with the conditional sales contra-ct and
aE;"signment on the reverse side thereof, dated May 26th, 1939,
covering one Ford Tudor Sedan, Motor No. 4978723, filed with
the testimnoy as Exhibit 3.
(16·) Certificate of Title No. 1334856, issued by the Division
of Motor Vehicles of Virginia, covering the above mentioned
Ford Tudor Sedan, Motor No. 4978723, which is Exhibit 3-A
filed with the testimony in this cause.
page 731 ~ It is hereby stipulated and agreed that the invoices issued by the Ford Motor Company to the
Botetourt Motor Company, and the Certificates of Title issued·
by the Division of Motor Vehicles of Virginia to the remaining six ( 6) new automobiles, more particularly described
on page 2 of the bill of complaint in this cause, are the same
generally in printed form as are the invoices and certificates
of title covering the abov~ mentioned Ford Tudor Sedan Motor
No. 4978723. The dates, purchase pri~e, and numbers pertaining to said six (6) new automobiles are disclosed in Exhibits
filed with the testimony, consisting of twelve exhibits, which
said twelve exhibits need not be printed, but shall be transmitted and used pursuant to the foregoing paragraph of this
stipulation. ·
·
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(17) Certificate of title· issued by the Division of Moto:r
Vehicles of Virginia to Botetourt Motor .Company, covering
one used Ford Tudor Sedan, Motor No. 4298706, which is :filed
with the testimony as Exhibit 10-A.
( 18) Used car Chattel mortgage, executed by Botetourt
Motor Company, dated July 18th, 1939, filed as Exhibit 10,
with said testimony.
It is further stipulated and agreed that the title certificates
issued by the Division of Motor Vehicles of Virginia, and a
chattel mortgage dated July 27th, 1939, covering the other
two used cars mentioned in the bill in this cause, are in the
same general printed form as the title certificate and chattel
mortgage dated July 18th, 1939, covering the used Ford Tudor
Sedan, Motor No. 4298706.
(19) The form of Trust Receipt used by the Standard Finance Corporation attached to its answer in this·
cause.
page 732 ~ ( 20) Certified copy of the bankrupt's petitions and'.
schedules.
It is further stipulated and agreed that counsel for the·
. defendants in this cause have had timely notice of the appli:..
cation of counsel for the complainant to the Clerk of the
Circuit Court of Botetourt County for a copy of the· record
to be compiled as. herein stipulated.
Agreed to this the 12th day of August, 1941.
FRED B. GENTRY
HARVEY B. APPERSON
Counsel for complainant.

F. A. LEWEY
Counsel for A. G. Simmons,
Trustee, in Bankruptcy of
Botetourt Motor Company,
Inc.
STUART B. CARTER
J. W. C. JOHNSON
Counsel for Standard Finance Corporation.
1,age 733 }STATE OF VIRGINIA
·
COUNTY OF BOTETOURT, To-wit:

I, R. D. Stoner, Clerk of the Circuit Court of Botetourt
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County; Virginia, do hereby certify that the foregoing is a
true and correct transcript of. so much of the record as I have
been requested to copy in the chancery cause of Universal
Credit Company, a corporation, vs. Botetourt Motor Company,
Inc., et al.
I further certify that notice of the application for this transc~ript has been duly given to counsel for the respondents, as
provided by law.
Given under my hand, this 15th day of August, 1941.

R. D. STONER, Clerk.
A Copy-Teste:
M. B. WATTS, Clerk.
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