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Record Number 2721
IN THE

Supreme Court of Appeals
of Virginia
AT RICHMOND
A. L. MONCIER, Plaintiff in Error
vs.

SUSIE GREEN. Defendant in Erro:r

From the Corporation Court for the City of Bristol, Va.

RULE 14
NUMBER OF COPIES To BE FILED AND DELIVERED
To OPPOSING WUNSEL. Twenty copies of each brief shall be
filed with the clerk of the court, and at least two copies mailed
or delivered to opposing counsel on or before the day on which
the brief is filed.
fJf 6. SrzE AND TYPE. Briefs shall be nine inches in length
and six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size, as to
height and width, than the type in which the record is printed.
The record number of the case and names of .counsel shall be
printed on the front cover of all briefs.
M. B. WATTS. Clerk
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Camelot Publishir.g Company, Wytheville, Va.
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NOTICE TO COUNSEL
This case probably will be called a t the session of
court to be held
.JI~ . . , 1943
You ·will be advised later more defi nitely as to the
,fate.
Print nam.es of counsel on front cover of briefs.
M. B. WATTS, Clerk.
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RCLE H-BRI!<.":fi'S
I. Form anti conle11ts of apprllant's brief.

The opening brief of lhe appellant (or the
petition for appeal when adopted as the opening brief) shnll contain:
(a) A subjccl index and table of citations with cases alphabetically arranged. Citations
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
reports containing such cases.
(b) A brief statement of lhe material proceedings in lhc lower court, the errors assigned,
and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references lo the pages of the record
where there is any possibility that the other side may question lhe slatemcnt. \\'here the facts
are controverted it should be so stated.
(d) Argument in support of the position of appellant.
1'he brief shall be signed by at leasl one attorney prnl'Licing iu lhi s coul' t, gjving his
address.
The appellant may adopt the petition for appeal as his opening brief by so stating in the
petition, or by giving to opposing counsel written notice of su('h intrntion within five days of
the receipt by appellnnt of the printed record, and by fllinp: 11 copy of snd1 notice with the
clerk of the court. No alleged error not specified in the opcninir brief or petition for appeal
shall be admitted 11s a ground for a rgument by appellant 011 the hearing of the 1·:rnse.
2. Ji'orm and conte11ts of appt·llee's brief. The brief for the appellce shall contain:
(a) A subject index and table of citation with cases 1ilphttlwtically arran'!cd. Citations
of Virginia cases must refer to the Virginia Reports and, in acldiliun, 111ay rder to other
reports containing such cases.
(b) A statement of the case and of the poinls inrnlvcd, if lhr apprllcc dis:i/!'rees with the
statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in
appellant's brief in so far ns it is deemed erroneous or inadequate, with appropriate reference
to the pages of the record.
(d) Argument in support of the position of oppcll<"c.
The brief shall be signed by at least one attorney practiring in this court, giving his
address.
3. Reply brief. The reply brief (if any) of the appellant s'hall contain all the authorities
relied on by him, nol referred to in his petition or opening brief. In other respects it shall
conform to the requirements for iippellee's brief.
4. Tlme of fili11r1. (u) Crvn, CASES. The opening brief of lhe appcllnnt (if there be one in
addition to the petition for appeal) shall be filed in thr clerk's ofike within fifteen days after
the receipt by counsel for appellant of the printed record, bul in no evenl less Lhan twenty-five
days before the first day of the scssfon at which the case is lo be heard. The brief of the
appellee shall be filed in the clerk's office not later than ten days before the first day of the
session at which the case is to be heard. The reply brief of tht' appellant shall be filed in the
clerk's office not later than the day before the first day of the session at which the case is
to be heard.
(b) CnnrnrAt. CAS.~F.s. In criminal cases briefs must be fil<'cl within the t ime spei;ified in
civil cases; provided, however, that in those cases in which the records have not been pl'inted
and delivered to counsel nt least twenty-five days before the bcj!inninir of 1hr next session of
the court, such cases shall he pluced at the foot of the docket for lh11t session of the court, and
the Commonwealth's brief shalJ be filed at least ten days prior to lhc cn llin~ of the case, and
the reply brief for the plaintiff in error not later thun the clay before the cusc i~ called.
(c) STJPUI.A'rION OF COUNSF.T, AS 1·0 FIUNCl. Counsel for opposing partirs ma~· file with the
clerk a. written stipulation changing the time for filin g hricfs in nny ,·11s<·; pmvirlecl, however.
that all briefs must be filed not later than the day before such c11se is to he heard.
5. Nwmbar of copit!s to be fi!od a11.d delivered f.o 011710.vinq roumo/. Twenty copies of each
brief shall be filed with the clerk of the court, and at lc11~t two C'opirs mailed or delivered to
opposing counsel on or before the day on which the brief is filrcl.
6. Size and Type. Briefs shall be nine inches in length and six inches in "'iclth, so as to
conform in dimentions to the printed record, and shall be printerl in l~·pe nol less in size, as to
height and width, than the type in wl1ich the record is printerl. Tl1<• record numhn of the case
and names of counsel shall be printed on the front cover of nil briefs.
7. Non-compliance, effect of. The clerk of t his court is clirrcted not to receive or nlc a
brief which fai ls to comply with the requirements of lhis rule. If neither side has filed a
proper brief for the cause will not be heard. If one of the parties fails to file n proper brief he
can not be heard, but the case will be heard c,r par/e upon lhc ar..,ument of the party by whom
the brief has been filed.
"'
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IN THE

Supreme Court of Appeals
of Virginia
AT RICHMOND

Record No. 2721

A. L. MONCIER. Plaintiff in Error
vs.

SUSIE GREEN, Defendant in Error

PETITION
To the Honorable Justices of the Supreme Court of Appeals
of Virginia:
Petiticner, defendant in the trial .court, respectfully represents that he is aggrieved by a final order entered in this cause
by the Corporation Court for the City of Bristol on January
2 9, 1943, which overruled petitioner's motion to set aside the
jury verdict for $500.00, and ente.red judgment on the verdict.
The parties will hereafter be referred to according to their position in the trial court. From a transcript of the record, attached
hereto. the following will appear:
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PLEADINGS AND ORDERS

This suit was commenced by notice of motion for judgment, which alleges that plaintiff was injured on October
2 * 3, * r 942, while crossing one of the streets of Bristol on a
green light, the injury being caused by the defendant's
agents, servants or employees negligently backing defendant's
truck into plaintif (Tr. 1).
Defendant filed a plea denying agency (Tr. 2-b) and also
a plea of the general issue. However, th1e question of negligence was eliminated from the case in the opening statement,
and the only issue· submitted to the jury, in addition to the
amount of damage, was whether or not the driver of the truck
was defendant's agen~; or more specifically, whether or not defendant ratified the_ ooauthorized substitution of this driver in
the place of defendant's regular driver. The jury returned the
verdict complained of.
Defendant's motion to set aside the verdict and enter judgment in his favor, or award him a new trial, is set out on page
2-d of the transcript.
At the .conclusion of all the evidence defendant moved to
strike plaintiff's evidence for reasons stated in the motion (Tr.
86).
THE FACTS
On October 3, r 942, at about twelve noon, the plaintiff
was struck, while walking across Cumberland Street in Bristol.
by a mail truck belonging to defendant, and driven by Ted
Grant. His negligence is admitted and no question is made on
appeal as to the amount of the damages, so there is no necessity of setting out the details as to how the accident happen3 * ed, nor the extent of plaintiff's injury. She sustained *a
sprained ankle, also a bruised hip and shoulder.
The defendant had a contract with the U. S. Government
to haul mail to and from the Bristol, Virginia Post Office and
the Union Station, meeting all trains (Tr. 5).
The defendant also operated a gro.cery store in Bristol.
Tennessee, but he was at the Post Office almost every day (Tr.
6 7) , and drove the mail truck a portion of the time (Tr. 6 8) .
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He ordinarily kept two drivers. His father J. 0. Moncier had
been helping with the driving. As to what this work consisted
of we quote from testimony of A. L. Moncier:

"Q. 26 Is there any work in connection with that
job other than the hauling of the mail? Do you sort the
mail, or anything of that kind?
A. Ne, we just haul it and unload it, and they do
the separating of the mail at the Post Office and also at the
station.
Q. 27 This work your father does, what does that
consist of?
A. The same thing. He just works like anybody
else when he is working. He has been working the day
shift for me, and I have been having the night man to
work at night." (Tr. 66)
J. 0. Moncier had no authority to hire or fire employees
(Tr. 64 and 79. With reference to the work actually done by
J. C. Moncier, we quote the following from his te~timony:
"Q. 6 What work do you do?
A. I don't do any only I handle the mail for him,
carry it backward and forward to the train.
4*
*Q. 7 Do you drive the truck with the mail on
part of the route?
A. Yes, sir, on 46 and 41.
Q. 8 Do you have any authority to hire and fire
employees?
A. Not any whatever.
Q. 9 Have you ever hired and fired anybody?
A. No, sir, never have." {Tr. 79)
An attempt was made by defendant to prove that J. 0.
Moncier was a general agent in charge of the business with full
authority to fire and hire employees. And to support this the
testimony of C. H. Drinkard, Postmaster, and 0. T. Powell, a
postal employee, are relied upon. Thei.r testimony appears on
pp. 5 and 3 3 of the Transcript.
However. the only thing said by Mr. Drinkard was that
A. L. Moncier' s father was there most of the time during the
day and looks afte.r it (Tr. 8). But he further stated "I am
just interested in Mr. Moncier. If I have any trouble I holloa
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for him." The record clearly shows that he was referring to
A. L. Moncier. However, the plaintiff's counsel misconstrued
this statement to refer to the father, and so argued the case to
the jury to support their contention that he had general
autho,rity.
The testimony of Mr. Powell which they rely upon is the
following:
"And then, as I said before, Mr. Mon.cier's father, he
always is the pinch-hitter. He will come in in case a fel5 * low don't take the * mail and takes charge of it and handles
it very efficiently." (Tr. 35)
It is respectfully submitted that there is no evidence in this
record to support the contention that A. L. Moncier was a general agent, or had authority to hire and fire employees. Certainly nothing either of the above witnesses said goes that far.
On the other hand the testimony of A. L. Moncier and J. 0.
Moncier is ccnclusive that no such actual authority existed. A
third person who had no dealings with them, could not rely
upon apparent authority, if any testimony in this record could
be strained sufficiently to justify a finding that such authority
existed.
The extent of J. 0. Moncier's authority is impa.rtant because of the question of ratification. Ed Penley (also called
Pennington) was defendant's regular driver en the day this accident occurred. However, without the knowledge or consent
of defendant, he employed Ted Grant to drive for him on that
day. This is not disputed, nor is it disputed that A. L. Moncier knew nothing of this substitution until late in the afternoon
of that day, after Grant had left the truck at the post office; and
on the next day he fired Ed Penley, although at that time he
had not even heard about the accident (Tr. 65).

J. 0. Moncier saw two boys driving up the street in this
truck the morning of the accident. He did not know who they
were, but a little later he went up to the station and saw
6*

Ted Grant a'nd his brother there with the truck, and the
* following occurred;

"Q.

20

What did you say to them?
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A. Well, I just asked them who authorized them to
drive that truck, and he said Penley.
Q. 2 1 What did you tell them?
A. I said, "Well, if Penly don't want to drive the
truck why the boy generally hires the drivers for this truck
and he should have notified him and he will do the hiring
of the drivers of this truck."
Q. 2 2 Did you go back down to the Post Office
with them?
A. I came back to the Virginia Post Office with
them and they left the truck there." (Tr. 81)
Ted Grant testified that J. 0. Moncier asked him if he
would be interested in taking the job (Tr. 5 1) . Mr. Moncier
denied this (Tr. 82). It is not claimed that J. 0. Moncier
knew anything about the accident when he talked to the Grant
boys and rode back to the post office with them. However,
this took place about one hour after the accident.
ASSIGNMENTS OF ERROR
These assignments are ba~ed upon the grounds of ·motion
to strike plaintiff's evidence (Tr. 86) and motion to set aside
the verdict (Tr. 2-d) and will be dis.cussed as a~signed.

I.
The. cou.rt should have sustained the motion to strike plaintiff's evidence, and should have set aside the verdict *and
entered final judgment for defendant, because there is no
competent or sufficient evidence to sustain a verdict in plaintiff's favor, and the verdict rendered is contrary to law and
the evidence, is plainly wrong and is without sufficient evidence
to support it.
7*

The law in Virginia is well settled that a servant, unless
authorized expressly or impliedly, has no authority to employ
ether persons, or delegate the performance of his duties to another; and the master will not be held liable for the negligence
of ~u.ch servants.

The Law of Automobiles, Va. and W. Va., p.389.

6
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Board of Trade Bldg. Corp. v. Cralle,
S. E. 995.

I

09 Va. 246, 62

The trial judge, as well as opposing counsel, agreed that
this was the law. There was no evidence that Penley had any
authority, express or implied, to employ a substitute driver. In
fact it was not so contended. Nor was it contended that A. L.
Moncier ever ratified his action in so doing. The record is
clear that he did not. The contention of counsel for plaintiff.
which was the basis on which the court submitted the case to
the jury, as is reflected by the instructions given (Tr. 93), was
that J. 0. Moncier, father of the defendant, was a general agent
and that he ratified the employment of Ted Grant.
It is our insistence that there was no evidence to support the
above contention and it was error to have submitted this .case
to the jury. This is true for four reasons:

8*

( 1) There was no allegation in the notice of motion of
ratification, and especially of ratification by an agent.
*The defendant did not come prepared to meet such an
issue. In a case of this kind such an allegation was neces-

sary.

White v. Levi, (Ga.), 73 S. E. 3 76.
Stenson v. Lancaster (Mo.), 16.5 S. W. 1158.
(2) There was no evidence upon which the jury could
find that J. 0. Moncier bad authority to hire and fire employees, and this was necessary before he could have ratified the
employment of Grant.
The evidence regarding J. 0. Moncier' s authority has been
set out in the statement of facts. The record is clear that all
employees were hired and fired by defendant, and that J. 0.
Moncier had no such authority. If he did not, then he could
not have ratified this employment.

In Amalgamated Clothing Workers v. Kiser, 174 Va. 229,
6 S. E. ( 2d) 562, 125 A. L. R. 125 1, the Court said:
"A contract can only be ratified by the person who
bad the power to authorize it. Ratification is a substitute
for original authority. Here th~ defendant did not have
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the power to authorize the contract and consequently had
no power to ratify it. 2 Am. Jur, Agency, Sec. 216, page
I 73."

See also

2

C. J. 473.

(3) There was no evidence that J. 0. Moncier did ratify
the employment of Ted Grant.
Of course this proposition assumes for the purpose of argument that J. 0. Moncier did have authoritv to ratify.
The record shows that when J. 0. Moncier found Ted
Grant with the truck, he asked him who authorized him to
9* drive *the truck; and when he replied, Penley, J. 0. Moncier told him that Penley should have r:otified his son who
did the hiring of the drivers (Tr. 81). J. 0. Moncier then
rode to the post office with the boys and they unloaded the
mail and left. No one ever paid Ted Grant for his work, although Penley had employed him and was supposed to have
paid him (Tr. 52).
Merely riding to the post office and permitting the boys
to unload this last load of mail is not much upon which to base
a ratification, especially when he had no knowledge of the ac-·
cident which occurred an hour earlier. To constitute a ratification there must be an intent to ratify, as well as knowledge
of all material facts.
In Owings v. Hull, 9 Peters 607, 9 L. Ed. 246, the U. S.
Supreme Court held:
"A ratification of the unautho.rized acts of an attorney in fact, without a full knowledge of all the facts
connected with those acts, is not binding on the principals. No doctrine is better settled on principal and
authority than this-that the ratification of the act of an
agent previously unauthorized, must, in order to bind the
principal, be with a full knowledge of all the material
facts. If the material facts be either suppressed or unknown, the ratification is invalid, because founded on
mistake or fraud."
To the same affect see:

8·
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Francis v. Clfoie, 96 Va. 20 I
Hotchkins v. Middlekauff, 96 Va. 649
2 C. J. 473-476.

It would appear that it takes more to ratify an act of a
stranger than an unauthorized act of an agent. 2 C. J. 5 1 2
1 o* * An excellent discussion of this question of ratification appears in Jones v. Mutual Creamery Company,, (Utah) 85
A. L. R. 908, 17 P. (2d) 25.6. We espe.cially call the Court's
attention to this case and the note following same in 85 A. L. R.
915.
(4) If the agent did ratify Grant's employment, it was
done without knowledge of all material facts, and the principal later repudiated any such ratification.

The facts in this case clearly show that A. L. Moncier
never in any manner ratified Grant's employment, and the
fact that he discha.rged Penley shows that he distinctly repudiated and disapproved of his action in employing Grant. Of
course he never .considered that his father had in any manner
ratified this employment; but his subsequent actions would be
construed as a repudiation of any ratification by anyone. In
fact if A. L. Moncier himself had .ratified the employment
without knowledge of the wreck, he would have had the right
to later repudiate such a ratification.
2

C. J. 478:

"If the material facts have been suppressed or are unknown, although tbe principal has approved the agent's
acts, there is no valid ratification, be.cause of its being
founded in fraud or mistake, and the principal is at liberty
to repudiate his assent and assert his rights in other ways:
and it matters net whether the principal's want of knowledge is due to designed or undesigned concealment or willful misrepresentation on the part of the agent or his mere
inadvertence, or whether the question arises between the
principal and the agent or as to third persons. This rule
is particularly true where, after obtaining knowledge, the
principal persistently repudiates the agent's acts."
11 *

*See also Myers v. Shipley, (MD.),
116 Atl. 645.

20
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1460,
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II.
The Court erred in granting and refusing instructions.
(a)

Plaintiff's instruction No. 3.

(Tr. 92)

The giving of this instruction was erroneous be.cause there
was no evidence upon which to base same; and also because it
eliminated the question of knowledge of material facts, and of
defendant's right to repudiate such a ratification.
(b)

Plaintiff's instruction No. 4.

(Tr. 9 3)

The giving of this instruction was erroneous for the same
reasons assigned to the giving of No. 3.

III.
The Court erred in not granting a mistrial because of improper argument of counsel for plaintiff.
Counsel for plaintiff argued:
"If there was no more to this case than counsel for
Defendant would have you think, as soon as our evidence
was completed you would have been discharged from your
duties in this case, but the court says t!lere is an issue here
for you to pass on." (Tr. 98)

This was improper argument and was highly prejudicial.
64 C. J. 255:
"Reference to Direction or Failure To Direct Verdict. It is highly improper for counsel for plaintiff to
argue that a refusal by the court to direct a verdict indir 2 * .cates *its view to be that the evidence justifies a recovery,
and that they, the jury, are bound to think so too."
The Court should have granted a mistrial. However, he
did not even warn the jury to disregard what had been said,
but merely sustained our exception and stated that the Court
had not expressed any opihion on the merits of the case (Tr.
99) ·

CONCLUSION
A copy of this petition was delivered to Dick B. Rouse,

1o

Supreme Court of Appeals of Virginia

Esq., Bristol, Virginia, one of the attorneys of record for plaintiff, on March 17, 1943.
An oral presentation of this petition will be requested.

If a writ of error is granted this petition will be adopted as
the opening brief.
For the foregoing, and other reasons to be assigned at bar.
petitioner prays that a writ of error and supersedeas be awarded him and that upon final bearing the order complained of be
reversed and final judgment entered in his favor, or failing
therein that the order be reversed and the case remanded for a
new trial.
Original petition and transcript will be mailed to the Clerk
of the Supreme Court at Richmond:
A. L. MONCIER,
By Counsel.
DONALD T. STANT
BRADLEY ROBER TS
CURTIN 8 HAYNES,
Attorneys for Petitioner.
We, Donald T. Stant and Thomas S. Curtin, attorneys
practicing in the Supreme Court of Appeals cf Virginia, do .certify that in our opinion the final order of the Corporation Court
for Bristol, Virginia, in the foregoing suit 8hould be reviewed
by said court.
Given under our hands this 17th day of March, 1943.
DONALD T. STANT,
THOMAS S. CURTIN,
Received March

22,

1943.

M. B. WATTS,
Clerk.
April 22, r 943. Writ of error supersedeas awarded by the
court. Bond $700.
M. B. W.
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RECORD
Virginia:
Pleas before the Honorable Joseph L. Cantwell, Jr., Judge
of the Corporation Court for the City of Bristol:
Be it remembered that heretofore, to-wit: on the 20th day
of November, r 942, Susie Grien (colored) filed a notice of
motion for judgment in the Clerk's office of said court against
A. L. Mon.cier, which, with the other pleaclir:gs and orders therein, is in the words and figures following, to ..:wit:
NOTICE OF MOTION FOR JUDGMENT
Filed November 20, r 942.
To A. L. Moncie.r:
You are hereby notified that the undersigned will on the 7th
day of December, 1942, that being the first day of the December
term of the Corporation Court for the City of Bristol, Virginia,
at nine o'clock A. M., move said Court for judgment against
you for $2,000.00, as damages suffered by me, and inflicted
by you through your agents, servants, or employees as is shown
by the following facts and circumstances:
On or about the 3rd day of October, 1942, between the
hours of twelve and one o'clock in the day time, and
page 2 ~ within one year from the bringing of this action, the
undersigned was standing on the sidewalk dire.ct} y in
front of the Bristol, Virginia, Court House waiting for a street
light to change for the undersigned to cross Cumberland Street
in Bristol, Virginia. The light changed to "go" in the direction in which the undersigned was going and tbe undersigned
proceeded to pass from the north side of Cumberland Street to
the south side of the same street. Your agents, servants or employees were operating a truck owned by you which was being
operated for you in and about your business~ and said agents.
r.ervanti or employees were acting in the sccpt of their employ-
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ment at the time of the accident hereinafter mentioned, and
while so acting, proceeded in a westerly direction and driving at
a reckless and rapid rate of speed, mot:ie than fifteen miles per
hour, ran through the red light which had just changed in favor
of the undersigned. When the undersigned stepped from the
curb to proceed across Cumberland Street your agents, servants
or employees, having brought the truck to a stop, slammed it
into reverse and in a negligent, reckless, dangerous manner,
without ascertaining whether the street was clear. backed your
truck into and upon the body of the undersigned, kno.cking her
down on to the concrete pavement, without attempting in any
manner to avert running over the undersigned or giving any
'
warning of such action.
As a result of being struck and knocked down by
your said truck, the undersigned was greatly bruised, maimed, and injured in and about her body
and limbs. A" a rernlt of said injuries, all of which was caused
and brought about by the reckless, negligent and unlawful operation of your truck, the undersigned has been .caused to suffer
great physical pain and mental anguish; and has been caused
to languish in bed for treatment, and has been caused to spend
large sums of money for medical treatment and has lost con[iderable time from her employment. The undersigned, by
reason of her said injuries, has been unable to proceed with work
of any kind for a long period of time.
page 2-a

~

By reason of all of which, the undersigned brings this action against you for damages, and on the day and date above
mentioned will ask for judgment for the sum of $2,000.00
against you, together with costs incident to the prosecution
thereof.
SUSAN GREEN,
By Counsel.
DICK B. ROUSE,
GEORGEM. WARREN. p. q.
page 2-b
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ORDER, entered December 7,

I

942.

This day came the parties by their attorneys and defendant moved the court that plaintiff be required to file her bill
of particulars and plaintiff moved the court that defendant be
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req:uired to file his gr0unds of defense· and it is so ordered; said
bili of particulars to be filed within five days from this date,
and the grounds of defense to. be filed within five days after the
filing of the bill of particulars. By agreement, this case is set
for trial on January 6, 1943, at 9 o'clock A. M.
PLEA DENYING AGENCY
Filed December 1 8, 1942.
The defendant. A. L. Moncier, for further plea in this
cause says that at the time and place alleged in plaintiffs notice
of motion the car which. it is alleged struck plaintiff was neither
operated nor controlled by him nor his agents, servants or employees.
A. L. MONCIER
State of Virginia,
City of Bristol:
This day A. L. Moncier personally appeared before me,
Bradley Roberts, a Notary Public in and for the City and State
aforesaid, in my City aforesaid, and made oath that the matters and things stated in the foregoing plea are true.
page 2-C r Given under my hand this the 7th day of December, 1942.
BRADLEY ROBERTS,
Notary Public.
ORDER, entered January 6, 1943.
This day came the parties by their attorneys and the defendant for plea says that he relies upon his plea of the general
issue and plea denying agency heretofore filed and thereupon by
agreement of counsel the filing of the bill of particulars and
grounds cf defense heretofore on December 7, 1942 ordered to
be filed was waived, and thereupon the fellowing jury was
summoned, selected and empaneled in the manner prescribed by
law, to-wit: H. D. Spicer, Fred E. Horner, H. H. Stevens,
W. S. Keesling, Jr., Karl Hanneling, R. G. Hammer and A. J.
Simcox who were sworn to try the case and after hearing the
evidence receiving instructions from the court and hearing argument of counsel retired to their room to .consider of a ver-
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diet and after sometime returned into court having found the
following verdict, to-wit:
"We the jury find for the plaintiff and award her Susie
Green $500.00 damage. Karl Harmeling, Foreman".
Thereupon defendant by counsel moved the .court that he
be allowed at a later day to file a motion to set aside the verdict of the jury and assign the grounds thereof, said motion to
be argued on January 9, 1943, at 10 o'clock A. M., and it
is so ordered.
page 2-d ~ ORDER SHOWING GROUNDS OF
MOTION TO SET ASIDE
VERDICT.
Entered January

I

2, 1943.

This day came the defendant by his attorney and moved
the court to set aside the verdict of the jury rendered at a prior
day of this te·rm, and to enter final judgment in. his favor, or
failing therein to award him a new trial upon the following
grounds:
1.
The verdict is contrary to law and is without sufficient eviden.ce to support it.

2.,. The Court erred in not sustaining defendant's motion
to strike evidence offered for plaintiff made at conclusion of
plaintiff's evidence, and renewed at the close of all of the
evidence.
3. The Court erred in allowing certain evidence duly objected to to be introduced at the instance of plaintiff, and in refusing to allow introduction of certain evidence offered by defendant.

The Court erred in giving instructions 3 and 4 at the
im:tance of the plaintiff and over the timely objection of defendant.
4.

5. The court erred in failing to sustain defendant's
motion to declare a mistrial because of improper argument of
counsel for plaintiff in the closing argument to the jury, said
argument being to the effe.ct that ''if there was no more to this
case than counsel for defendant would have you think, as soon
as our evidence was completed you would have
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discharged from your duties in this case, but
the cou.rt says there is an issue here for you to pass
on." Counsel for the defendant immediately objected to this
argument and moved for a mistrial. The objection was sustained but the motion was denied, the court merely saying to
the jury "that the court has not expressed any opinion whatsoever on the merits of the case ..'' The court made no further
explanation of any kind to the jury and did not even admonish
them to disregard the remarks of counsel.

No

6.
instruction was requested by plaintiff or given by
the court as to measure of damages or elements thereof, or in
any way defining er limiting the amount which the jury might
award.
7. Because the verdict is excessive indicating passion or
prejudice on the part of the jury and demonstrates the error
of the court in failing to instruct on the me3sure of damages.
8. Because there was no allegation of ratification in the
notice of motion or other pleading, especially none as to ratification by an agent.
FINAL ORDER, entered January 29, 1943
This day came again the parties by their attorneys upon the
motion heretofore a.rgued to set aside the verdict berein, and
the court now having maturely considered doth overrule the
same.
Whereupon. it is adjudged and ordered that the
have and recover of the defendant the
sum of $500.00 with 6 % interest from this date
until paid, together with her costs in this behalf expended.

r plaintiff

page 2-f

To the action of the court as embodied herein, defendant
by counsel, duly excepts.
Defendant having signified his intention to apply for a
writ of error herein, execution cf said judgment is suspended
for sixty days conditioned upon defendant, within fifteen days
from this date giving bond as required by law in the penalty of
$200.00.

page 3
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ORDER

This day came the parties, by their attorneys, and the De-
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fendant, by counsel tendered to the Judge for signature a stenographic report of testimony and other incidents of the trial in
the above-styled case, and Certificate of Exceptions, and, it
appearing to the Court, in writing, that Dick B. Rouse, attorney
of record for the Plaintiff, has had reasonable notice that said
stenographic report of testimony and other incidents of the
trial and certificate of Exceptions would be presented at this
time and place to the Judge for signature, the said stenographic
report of testimony and other incidents of the trial and Certificate of Exceptions, was on this the 3rd day of Ma·rch, 1943,
within sixty days from the time final judgment herein was entered, received, signed and sealed by the Judge of this C<;>urt,
and ordered to be made a part of the record in this case.
JOS. L. CANTWELL, .JR.,

page 4

(SEAL)
Judge.

r Vtrginia :

In the Corporation Court for the City of Bristol.
Susie Green,
Plaintiff
vs.

NOTICE OF MOTION FOR JUDGMENT

A. L. Moncier,

Defendant

Stenographic report of all the testimony, together with all
motions, objections and exceptions on the part of the respective
parties, the action of the Court in respect thereto, all the· in r.tructions, amended, offered, granted and refused, and the objections and exceptions thereto, and all other incidents of the trial
in the case of Susie Green, Plaintiff, v. A. L. Moncier, Defendant, tried in the Corporation Court for the City of Vristol, Virginia, on January 6, 1943, before the Honorable J. L. Cantwell, Jr., Judge and a jury.
APPEARANCES:
Dick B. Rouse, Esq., of Bristol, Virginia
Geo. M. Warren, Esq., of Bristol, Virginia
Counsel for Plaintiff.
T. S. Curtin, Esq., of Bristol, Tennessee
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C. H; Drinkard

Bradley Roberts, Esq., of Bristol, Virginia
Counsel for Defendant.
page 5

r The jury was selected and sworn to try the case.

The witnesses were called, sworn, and excluded.
Opening statements were made by Mr. Rouse on behalf
of the Plaintiff, and by Mr. Curtin on behalf of the Defendant.
THEREUPON, the following evidence was introduced
by and on behalf of the Plaintiff:
C .H. DRINKARD the first witness, called by and on be ..
half of the Plaintiff, being first duly sworn, was examined and
testified as· follows:
DIRECT EXAMINATION
By Mr. Rouse:

Q.
A.
Q.
A.

I
Your name is C. H. Drinkard?
Yes, sir.
2
Commonly known as Fox?
Yes, sir.
3 I believe you are the Postmaster of B,ristol, Vir-

Q.
ginia?
A. Yes, sir.
Q. 4 Does Mr. A. L. Moncier have a contract-with the
Government to haul mail to and from the Post Office in Bristol, Virginia?
A. Yes, sir.
page 6 r Q. 5 Is Mr. Moncier here this morning?
A. Yes, sir.
Q. 6 How long has he had that contract?
A. I don't know, but about a year, I would say,
Q. 7 I heard Mr. Curtin mention a boy by the name
of Ed Pennington. Did you ever know Ed Pennington?
A. If that is the one we called "Red" I know him.
Q. 8 During the course of the year how many drivers
would you say Mr. Moncier had had driving that truck?
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C. H. Drinkard
Mr. Roberts:
We object to that statement because irrelevant and immaterial.
Mr. Rouse:
We will show the relevancy of it.
The Court:
Let the jury go to their room a minute.
Thereupon, the Jury was withdrawn and the following
proceedings were had in their absence:
The Court:
That objection, Gentlemen, will be sustained, unless, there
is an avowal that the number of drivers had something to do
with the knowledge or absence of knowledgl on the part of Mr.
Moncier, and whether the truck was being farmed out by him.
page 7

r Mr. Rouse:

We will make the avowal and r.how the truck was
driven by ever Tom, Dick and Harry in Bristol, and we wm
show he had knowledge of it at the time Ted Grant was driving it.
Mr. Roberts:
We have an additional objection. There is no allegation
in the notice of motion to the effect the defendant was negligent in hiring a driver, but they allege that this boy was our
agent and that the negligence of that agent was responsible for
the accident. In the event he intended to make any su.ch allegation he would have to show it in his notice of motion. We
are not prepa.red to meet that.
The Court:

It is not admissible for that purpose, but it is admissible on
their avowal that: they expe.ct to show first one and then another, not employed by Mr. Moncier, drove this truck with his
knowledge, in the furtherance of the enterprise for which this
truck was used. Call in the jury.
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C. H. Drinkard
Mr. Roberts:
Exception.
THEREUPON, the jury returned into the Court room,
and the following proceedings were had in their presence:
The Court:
Read the question back and let him answer, and be-

page 8

r fore you ask another question I will instruct the jury
on the evidence.
NOTE:

Q.

8

was read to the witness by the re-

porter.
A. I don't know. I am not interested in his drivers. All
I am interested in is his getting the mail to and from the
t.tation on time.
If any trouble I would call him.
I
would say roughly three or four. Mr. Moncier' s father is
there most of the time and looks after it. Whether they have
a helper with them or not, Mr. Moncier' s father is there, h~
is usually there during the day time.
The Court:
This evidence, Gentlemen, is only admitted dn the question of whether or not on this particular occasion this man
Grant was driving the truck with the knowledge and consent of
Mr. Moncier.
Mr. Roberts:
We except to the court's action.

Q. 9 You have said, Mr. Drinkard, that Mr. Moncier's
father was usually there at the Post Office and supervised the
hauling of the mail back and forth to the station?
A. Yes, sir.
Mr. Curtin:
We object to that as immaterial.
The Court:
The obje.ction is sustained.

The question is what
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C. H. Dn"nkard
page 9 ~ the situation was on this particular occasion.

Q. 10 Mr. Drinkard, do you know whether on the 3rd
of October, Mr. Moncier's father was at the Post Office during
the day?
A. I haven't the slightest idea. I just assume· he was, beca use he was usually there.
Q. 1 1 You say there have been three or four drivers on
the truck. Do you recall any others, other than this fellow you
call Red?
A. Red and a boy he has now, Sidney.
Mr. Curtin:
We object to that.

The Court:
Overruled.
Mr. Curtin:
Exception.

Q.

12

Are they usually boys of mature age?

Mr. Curtin:
We object to that.
The Court:
Sustained.
fore the court.

That is getting into another question not be-

Q. 13 Do you know Ted Grant?
A. No, sir.
Q. 14 Would you know him if you saw him?
A. No, sir.
Q. 15 You don't know if he has ever been empage Io ~ ployed to drive there of not?
A. No, sir. I am just interested in Mr. Moncier.
If I have any trouble I holloa for him.
Q. 1 6 You don't know if he has been employed?
A. No, sir.
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Dr. J. L. Price
CROSS EXAMINATION
By Mr. Curtin:
.X. 1 On the particular day referred to there, October
3rd, you don't know if Mr. Moncier's father was there or not?
A. No, sir. I don't know.
X. 2 The contract which you have, or which the .Government has, is with Mr. Moncier, and not with his father?
A. It is with A. L. Moncier, issued on a competitive bid,
and the contract is granted by the Second Assistant Postmaster.
Witness stood aside.
~

DR. J. L. PRICE the _next witness, .called by and
on behalf of the Plaintiff, being first duly ~worn.
was examined and testified as follows:

page

11

DIRECT EXAMINATION
By Mr. Warren:

Q. 1 State your name?
.
A. J. L. Price.
Q. 2 Are you a regularly licensed pr_acticing physician
in Bristol, Virginia?
A. Yes, sir.
Q. 3 Where did you pursue your· studies?
A. Meharry Medical College in Nashville, Tennessee.
Q. 4 Did you graduate there?
A. Yes, sir.
Q. 5 How long have you been practicing in Bristol,
Virginia and Tennessee?
A. Approximately seven years.
Q. 6 Do you know Susie Green?
A. Yes, sir.
Q. 7 Is she a patient of yours?
A. Yes, sir.
Q. 8 Did you attend Susie Green and administer to her
with reference to the injuries she received in this alleged accident?
page 1 2 ~ A. Yes, sir.
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Q. 9 Do you recall the date on which she was
injured-to refresh your memory you may refer to your notes
if you have them.
A. (The witness referred to his notes.)
October 3,
1942.

Q. 1 o What time of day were you called to see Susie
Green?
A. It was in the afternoon.
Q. 11 Where did you see her?
A. At her home.
·
Q. 12 Where is that, on Mary Street?
A. Harmeling Street.
Q. 1 3 Tell the jury what condition you found with
refe.rence to the injuries she is alleged to have received as a result of this accident?
A. She was suffering from contused wounds to the left
shoulder and left hip and strain of the right ankle.
Q. I 4 What was her condition with reference to nervousness and shock?
A. She had evidence of slight shock.
Q. 15 Aside from those injuries you mentioned
page 1 3 ~ were there any other injuries?
A. Not that I noticed.
Q. I 6 What effect did those injuries have on her with
reference to being able to pursue her usual functions?
.A. They made it impossible.
Q. r 7 What was the nature of those injuries with reference to their seriousness?
A. They were sufficiently serious, in my opinion, to disable her from the 3rd of October until the present time.
Q. 1 8 In your opinion is she still disabled by those injuries?
A. So far as her ankle is concerned, she is.
Q. 1 9 What is her age, if you know?
A. I am sorry but I do not know.
Q. 20 Is she a woman of advanced age?
A. Yes, sir.
Q. 21 Does her age militate for or against her complete
recovery from those injuries?
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Dr. J. L. Price
A. I don't think her age will militate .completely against
her recovery. but there will be a natural delay in her recuperative power.
Q. 22 Due to her advanced age?
A. That is right.
page 14 ~ Q. 23 What: can you say with reference to the
permanency of her injuries?
A. I doubt the permanency. but there is likely to be a
reoccurrence. In other words she will have to favor that ankle
to prevent a recurrence of the sprain?
Q. 24 I believe Susie Green is a colored woman of responsible standing in this community. isn't she?
A. As far as I know she is?
Q. 25 She earns her living doing what?
A. At the time of the accident she was working at the
Whiteway Laundry.
Q. 26 That necessitated being on her feet, washing and
ironing?
A. Yes, sir.
Q. 2 7 Has she been able ~o pursue that following or occupation since her injury?
A. No. sir.
Q. 28 When, in your opinion, wil she be able to do that?
A. I think that will have to be determined by trial and
error method. In other words, to say definitely when she can
do it, I could not say that.
0. 29 That is impossible for you to say?
Yes, sir.
page 15 ~ A.
Q. 30 State whether or not, in your opinion, the
time she will be able to pursue her following is liable to be rather
extended in the future?
·
Mr. Roberts:
That question is objected to because speculative.
Mr. Warren:

In your opinion from a professional standpoint?
The Court:
Obje.ction overruled.

Z-+:
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Mr. Roberts:
Exception. This is also suggestive and leading.
Mr. Warren:
Strike that question-.

Q. 3 1 About how long, in your opm1on, knowing her
condition, as a physician, will it he· before Susie Green will be
normal so ,she can pursue her former following or occupation?
A. I would say approximately four to six months from
the time of the accident.
Q. 3 2 Is it; as a matter· of professional knowledge, a
fact that there is a recurrence of the condition that exists now,
or is liable to return?
Mr. Curtin:

We·objecuo that because repetition.
The Court:
The objection is·overruled, but he sho.uld be limit-

page
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r ed in her answer to the probabilities of'the results of
this particular injury.

Mr. Roberts,
Exception.

Q. 3 3. In other. words,. is. it: probable there will be a recurrence?
I\.•. ~.es, .sir.
Q.. 24 It- is: probable,?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Curtin:
X.
Green?

A.
X.
A.

1

Doctor, how many times have you treated Susie

Seven.
2
When was the date of your last treatment?
It was around the 6th day of November.
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X. 3 What is the total amount of your bill for treatment to Susie?
A. I beg your pardon?
X. 4 What is the total amount of the medical expense
Susie bas incurred as your patient?
A. $15.00.
X. 5 You referred to her injuries as being a contused
wound on the left shoulder and left hip. You mean by that
just a bruise and no broken bones?
page 17 ~ A. That is right.
X. 6 Those both quickly cured up, did they
not?
A. I wouldn't say quickly.
X. 7 Well, within thirty days?
A. Yes, sir.
X. 8 And the chief injury you referred to causing her
any disability is her ankle?
A. Yes, sir, that is right.
X. 9 She was able to walk on that ankle when she came
to your office for treatment?
A. She didn't come to the office.
X. 1 o Were all of your visits to her home?
A. Not all of them. On the 26th she visited my office
by way of a cab.
X. 11 October 26th?
A. Yes, sir.
X. 1 2 Where is your office?
A. Right up here on Lee Street.
X. 1 3 Is it upstairs or downstairs?
A. Upstairs.
X. 14 Did she walk up the steps?
A. With the aid of the cab drive.r she did.
page 1 8 ~ X. I 5 Now Doctor, no bones were broken in the
ankle, it was just a sprained ankle?
A. That is right.
X. 16 Isn't it a fact you advised her in November, you
thought she was able to go back to work, and she was preparing to go back?
A. No, I advised her-I advised her to go back?
X. 17 Yes.

26

Supreme Court of Appeals of Virginia
·Grace. Lundy

A. I didnt say that.
X. 18 Didn't you advise her though she wa·s able to go
back?
A. No, sir.
X. 19 What did you advise her about going back to work
in November?
A. If I gave her any advice ·at all it was that perhaps she
could get along without further treatment.
X. 20 And you have not treated her since November
6th?
A. That is right.
Witness excused.
page 19 ~ GRACE LUNDY the· next witness, called by and
on behalf of the Plaintiff, being first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Rouse:

Q.
A.

1 Your name.is Gra.ce Lundy?
Yes, sir.
Q. 2 Where do you live?
A. 424 Clinton Avenue, Bristol. Virginia.
Q. 3 Do you know Susie Green?
A. Yes, sir.
Q. 4 How long have you known her?
A. About 12 years.
Q. 5 Grace, on or about October 3rd were you in company with Susie Green when she was struck here in front of
the court house?
A. Yes, sir.
Q. 6 In your own .words tell the court and jury what
occurred?
A. Susie and I had been to the cafe for lunch and wete
on our way back to work. It was about 12:30. We got here
to cross the street in front of the court house. Just as we went
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to step off of the curb the light came on, the signal

page
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r light, and the boy in the truck was coming that way

going toward Hotel Bristol.
Q. 7 What kind of truck?
A. United States mail truck. He .ran in under this signal light, the red light, and when he ran in under it we stepped
off of the curb to go across. When he saw he was under this
light he began to back up and I screamed to her to look out and
when she noticed me start to run back to the sidewalk the truck
struck her and knocked her down, and he stopped then and
opened the .cab door and looked out and closed it and went on
and I went out and helped her up.
Q. 8 Where did you go from there, what did you do
then?
A. After I helped her to get up on her feet we went on
across the street and went on to work but she wasn't able to
work.
Q. 9 When did she go home?
A. She went home that afternoon just as soon as I could
get her a cab.
Q. 1 o Do you all work at the laundry together?
A. Yes, sir.
Q. 1 1 Has she been back to work since?
A. No, sir.
page 2 I r Q. I 2 Has she been back to try to work?
A. No, sir.
Q. 1 3 Do you know whether or not she was confined
at home?
A. Yes, sir, she has been ever since.
Q. 14 Do you know whether she has worked any at all
since that time?
A. No, she hasn't.
Q. 15 Did the driver or anyone with him come back
to the scene of the accident at all?
A. No, sir.
Q. 1 6 Did anyone help her or try to do anything for
her?
A. Nobody but me.
Q. 17 What became of the driver of the truck?
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A. The boy driving the truck opened the door and put
his foot on the running .board and looked back and got in the
truck and closed the door and went on.
Q. I 8 Was that the last you saw of him?
A. Yes, sir.
CROSS EXMINATION
By Mr. Roberts:
I
What side of the street were you all on?
On this side.
X. 2 The side the court house is on?
A. Yes, sir.
X. , You were going across the street to Polly's Place?
A. Yes, sir.
X. 4 You say the man pulled up and stopped there?.
A. He run in under the signal light, the red light; the
light for us to go ac.ross was on and he ran in under the light,
and when he discerned that he was under the it he began backing up and struck her.
X. 5 Susie immediately got up,. didn't she?
A. No, not until I helped her.
X. 6 You helped her up?
A. Yes, sir.
·
X. 7 And the boy left before or after you helped her
up?
A. He looked around and put one foot on the running
board and closed the door and drove off.
X. 8 I believe you were downstairs when he was tried
weren't you?
A. Yes, sir.
X. 9 You don't know who the boy was?
page 23 ~ A. I don't know his name but I would know him
if I saw him.
X. 10 You don't know whose truck it was?
A. It was a United States mail truck.
X. 11 It had "United States Mail" on it?
A. Yes, sir.
X. 12 You say Susie went back to work?

page
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X.
A.
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A. She went back to the laundry until I called a cab and
then she went home.
X. 13 Do you know how long she stayed in bed?
A. No, sir, but I know she hasn't been able to do anything since.
X. 14 You mean she hasn't done anything?
A. Yes, sir.
X. 1 5 She walks around all right and walked down he,r
this mo.rning with you, didn't she?
A. No, sir, we came in a cab.
X. 1 6 She is up around walking and doing her house
work?
A. I don't know that.
X. 17 You live close to her don't you?
A. No, sir, she lives on Hanneling Street and I live on
Clinton Avenue.
X. 18 You haven't visited her since she was sick?
page 24 ~ A. Yes, sir.
X. 19 Don't you know she was up and around
doing her work?
A. She wasn't doing anything when I visited her.
X. 20 It didn't break the skin anywhere, did it?
A. I don't know.
X. 21 You didn't see any blood?
A. No, sir.
X. 22 Has she been able to be back at the laundry at all?
A. No, sir.
X. 23 Did she say anything to you about she was going
back to work and Dr. Rogers told her maybe she had better not?
A. No, sir.
X. 24 She didn't mention that?
A. No, sir.
Witness stood aside.
page 25

~

SUSIE GREEN, the plaintiff, being first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION

By Mr. Warren:

J.
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Q. r Your name is Susie Green?
A. Yes, sir.
Q. 2 How old are you, Susie?
A. Sixty-five.
Q. 3 How long have you lived in Bristol?
A. Eighteen years.
Q. 4 What have you done for a living since you have
been in Bristol?
·
·
A. Well, I worked for Mrs. C. L. Dunn for five years.
Q. 5 Mrs. Dunn who· used to run a boarding house?
A. , Yes, sir, I have· been working for her, practically all
the work I have done has been for her until just a few months
before I got hurt.
Q. 6 I believe you are the wife of Frank Green?
A. Yes, sir.
Q. 7 The crippled colored man that has his legs off?
A. Yes, sir. ·
page 26 ~ Q. 8 And you live where?
A. . 707 Harmeling Street.
Q. 9 That is on the end of Harmeling Street that comes
down to the Lee Highway?
A. · Yes, sir.
Q. 1 o Where were you working at the time you were injured?
A. At the Chinese laundry on Lee Street.
Q. 1 1 How long had you been working there?
A. Well, I hadn't been there very long, just temporarily.
I left Mrs. Dunn in August ·and I began working there about
the last of August, and I worked from the last of August?
Q. 12 Up until the 3rd of October?
A. Yes: sir, when I got hurt.
Q. 1 3 What wages were you making there?
A. $1.50 a day.
Q. 14 Where had you been when you .came to thi~
corner out here? ·
·
A. Grace Lundy" and myself had gone to lunch.
Q. 15 Down h~re.on Water St_reet?
A. No, no, on Front Street, and we were on cur way
back to work.
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Q.
page

27

16

You had eaten your dinner and started

~ back to work?

A. Yes, sir.
Q. 17 Go ahead and tell the jury what happened from
the time you got to that corner until you were injured?
A. Well, when I got to the corner, we waited there until
this truck drove by and it ran up into the red light, and the
1ight changed and I stepped down off the walk.
Q. 18 After he ran through did he stop?
A. He stopped.
Q. 1 9 And you started across?
A. I stepped down and started across. and at that time
Grace hollered, "Look out!" She screamed, "Look out!"
And I tried to turn because it was a car coming this way and
one coming that way (Illustrating), and this truck began to
back and it backed into me and knocked me down to my knees
with my foot back that way. (Illustrating.) Well, I couldn't
get up and I called to Grace and she came and helped me up.
By that time my husband came a.round-he was standing on
the far corner-and he came around. Of course he was crippled and Grace had got me up by the time he come there. We
stood there for awhile· until I could kinda get myself so I could
make a step and then I leaned on her shoulder and we crossed
on over and went on over to the laundry and I
page 28 r sat there then in a chair until she could get a taxi
and she called a taxi and she sent me home.
Q. 20 Susie, when you started across, did you have the
green light? Was your green light on when you started across?
A. The light I was supposed to cross on was on.
Q. 21 That was the green light?
A. Yes, sir.
Q. 22 She sent you home?
A. Yes, sir.
Q. 23 Did you go to bed?
A. Right to bed.
Q. 24 How long did you stay in bed?
A. I stayed in bed off and on, for four weeks I .couldn't
stand my feet o.n the floor, couldn't stand no weight on it at all,
and can't stand very much weight on it now.
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Q. 25 Tell the jury what other injuries besides the injury to your ankle you received?
A. Well, it was my left hip that was ·bruised very bad
and my right shoulder.
·
Q. 26 Your left hip and your right shoulder .and your
right ankle?
A. Yes, sir, my right ankle.
page 29 ~ Q. 27 .Any other injuries?
A. ·well, I was awful sore through the body,
shook up you know.
Q. 28 Where did the truck strike you?
A. It struck me from the back.
Q. 29 What part of your body did it come in contact
with, if you remember?
A. My shoulder.
Q. 30 It bit you ori·your ·shoulder first?
A. Yes, and knocked me down.
Q. 3 1 The -wheel did not .run -on you?
A. No, ·but if she .badn' t sc.reamed like she did it was
coming on:back and she screamed so until he stopped and opened the door and looked around, and then .he shut it and went
on.
Q. 32 He didn't come to you?
A. No.
Q. 3 3 He didn't get out of ·his truck?

A.

No.

Q. 34

A.

He-didn't offer to render you any assistance?

No.
Q. 3 5 Did he ever come to see

you afterwards?
A. No, sir.
·
Q. 36 Have you ever seen or heard tell of him or
the owner of that truck since then?
A. No.
Q. 3 7 What doctor waited on you?
A. Dr. Price.
Q. 3 8 The doctor who just testified·?
A. Yes, sir.
Q. 39 Have you been examined by any other doctors?
A. I was examined by Dr. Rogers twice by their con:sent.

page 3 o

~
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Q. 40 He called Dr. Rogers in?
A. Yes.
Q. 41 He came to see you twice?
A. No, I went to see him in a cab.
Q. 42 When did you go tq see Dr. Rogers?
A. I don't know just what day it was.
Q. 43 It was after you were able to get out of bed, after
the month?
A. Yes, after I was able to get out of bed. I got out of
bed to go to Dr. Rogers after they consented for me to go.
Q. 44 And you went to Dr. Roger's office?
page 31 t A. Yes, sir.
Q. 45 What did Dr. Rogers do with reference to
your condition?
A. Well, he examined me, -and the first time he examined me he saidMr. Roberts:
Just a minute.
tor said.

I don't believe she can state what the doc-

Mr. Warren:
You need not tell what the Doctor said.
Q. 46 Did the doctor put you back to bed?
A. Put me in for ten days longer.
Q. 47 Dr. Rogers did?
A. Yes, sir.
·
Q. 48 That was after you had had Dr. Price treat you?
A. Yes, sir.
Q. 49 Susie, what is your condition today? Arc you
able to perform your normal functions?
A. No, sir.
Q. 50 Why not?
A. Well, I can't stand on my feet long at a time, and I
can't walk to amount to anything on my feet-they begin to
swell and then hurt.
Q. 5 1 If you stand or walk on that ankle it bepage 3 2 ~ gins to swell and pain you?
A. Yes, sir. It don't seem to me like it is ever
going to get well.
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Q. 5 2 Are you able to do any work now at all?
A. No, sir, and haven't been.
X. 5 3 Except a little piddling around the house?
A. Around the house my husband does most of what is
done a.round there, and my two daughters.
Q. 54 You don't know whose truck it was?
A. No, sir.
Q. 55 And you don't know who the driver was?
A. No.
Q. 5 6 And you got no information from him or the
owner?
A. No.
Q. 57 Did the owner, Mr. Moncier. ever come to see
you or make any inquiry about you?
A. No, sir, no· one came.
O. 5 8 No one did come to see you?
A. No one came.
·
No .cross examination.
Witness stood aside.
page 3 3 ~ 0. T. POWELL, the next witness, called by and
on behalf of. the. Plaintiff, being first .duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Rouse:
Q. 1 Your name is 0. T. Powell?
A. Yes, sir, that is right.
Q. 2 I believe you are an employee of the U. S. Post
Office?
A. Correct.
Q. 3 Mr. Powell, do your duties in the Post Office
necessitate your being out in the Post Office proper?
A. Yes, sir.
Q. . 4 That is during your wo.rk?
A. Yes, sir.
Q. 5 Do you know who has the contract for hauling
the mail to and from the Post Office to the trains?
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A. Mr. Moncier has the contract.
Q. 6 About how long has he had that contract?
A. Well, it would be just a guess. I r~lly don't know.
I guess maybe probably two years. That is a guess. I don't
know.
Q. 7 Do you know who is driving his truck at
page 3 4 r the present time?
A. I believe the boy's name is Farris, I believe he
drives most of the time. His father drives, sometimes his
father will drive night and day and sometimes the boy will be
on part of the time.
Q. 8 That is old Mr. Moncier?
A. Yes, sir.
Q. 9 Does he stay there most all the time?
A. Most all the time. Sometimes he will have to have
8ome time out for sleep, but in case the boys don't show up the
old gentleman comes down and takes the mail.
The Court:
I don't know who he is talking about. the Moncier's or the
Farris'.
The Witness·:
Mr. Moncier' s father, he looks after it most of the time.

Q. 1 o He is the one you refer to as the old gentleman?
A. Yes, sir, the other fellows are all young, mostly boys.
Q. 1 1 During the last several months how many different drivers have you seen bringing the mail to and from the
Post Office ·with Moncier's truck?
Mr. Roberts:
page 3 5

r

We object to that question as irrelevant and 1mmaterial.

Mr. Rouse:
It is introduced for the same purpose.
The Court:
Overruled.
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Mr. Roberts:
Exception.

Q. 1 2 Just approximately.
A. Well, of course they change right often. Sometimes
a man, they will have a fellow on and he won't work maybebut it don't happen so often this way-but probably twentyfour hours. Evidently he don't like the work or something
and leaves.
Mr. Roberts:
We object to that.

That is puxely spe.culative.

The Court:
Overruled.
Mr. Roberts:
Exception.
The Witness:
And then, as I said before, Mr. Moncier's father, be always is the pinch-bitter. He will come in in case a fellow
don't take the mail and takes cparge of it very .efficiently. And
at other times-they had a man who worked several months.
Of course he didn't work twenty-four hour shifts or anything
like that, but a Davidson boy worked several months for Mr.
Moncier.
O. r3 Was that Red Davidson?
page 3 6 r A.. Red Davidson seemed to be the most reliable
man be has had.
Q. 14 Did you know Ed Pennington?
A. Not by name, no. Red is about the only one I really
knew so well. I know Farris, know his name and Farris' and
that is about all. I have known him for a long time.
Q. 1 5 Davidson is the only one who stayed long enough
for you to know who he was?
A. Farris has been there ·quite awhile the last time, been
there two or three times.
Q. 1 6 He is the only efficient and reliable one he had?
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Mr. Roberts:
We object to that.
Mr. Rouse:
He made the statement himself there awhile ago?
The Witness:
He is more efficient than the rest.
The Court:
Gentlemen, you will remember all this evidence with reference to frequent changes of drivers is immaterial except as
such may have a tendency, if any, to show that anyone was allowed to drive this truck with Mr. Moncier' s knowledge and
consent, that he ratified the actions of his regular
page 3 7 r employees in picking up outsiders to drive. That
is the sole purpose for which this evidence can be
introduced.
Mr. Roberts:
Exception.
Mr. Rouse:
Call Ted Grant out there.
NOTE:

Ask him to come in.

Grant came into the court room.

Q. I 7 Mr. Powell, do you recognize that young man
there?
A. I never did get very familiar with this boy.
Q. 1 8 Did you ever see him there at the Post Office with
the mail?
A. His face looks familiar .but I didn't see him so often.
Q. 1 9 But he has been there with the mail?
Mr. Roberts:
Quit leading him.
A. I wouldn't be sure about that. I can't tnw.hfuily say.
CROSS EXAMINATION
By Mr. Roberts:
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Q. 1 Mr. Powell, you don't know whether you have
ever seen this boy there at all or not, do you?
A. Well, that I had saw him there, it is hard to
page 38 r tell, but the boy looks like a boy I have seen there
but I wouldn't swear I saw the boy there.
Q. 2 You don't know he has ever been there?
A. I couldnt swear it.
Witness stood aside.
TED GRANT, the next witness, called by and on behalf
of the Plaintiff, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Rouse:

Q.

1

Your name is Ted Grant?

A. Yes, sir.
Q.

How old are you Ted?
A. Seventeen.
Q. 3 Do you know Mr. Moncier, that Mr. Moncier
there? (Indicating.)
A. Yes, sir.
Q. 4 How long have you known him?
A. I don't exactly know.
Q. Have you known him during the pa~t year?
page 39 ~ A. I have known him since the past year? Not
.that long.
Q. 6 Did you ever work for him?
A. Yes, sir.
Q. 7 What did you do for him?
A. I worked one day out there at the store up to five
o'clock and hauled the mail from five to about nine.
Q. 8:, For him?
A. Yes, sir.
Q. 9 Did he employ you to do that?
A. Yes, sir.
2
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Mr. Roberts:
Was that on this particular occasion?
Mr. Warren:
No, sir. That was not on this occasion.
Q.
A.
Q.

Ted, did you know Ed Pennington?
Yes, sir.
1 1 How long have you known him?
10

Mr. Roberts:
If your Honor please, we would like to suggest that this
boy's testimony that he worked for him before this time be
stricken from the record as irrelevant and immaterial. He
says he worked for him one day from five to nine,
page 40 ~ on another occasion.

By the Court:
I won't exclude the evidence, but I will instruct the jury
that has no bearing whatever on the question of whether or not
he was employed by him at the time of this accident.
M.r. Rouse:
That is true.
Mr. Roberts:
Exception.
Q. 12 How long had you known Ed Pennington?
A. I have known him ever since I can remember.
Q. 13 Ever since you can remember. Did you ever ride
with him on the mail truck?
A. Several times.
Q. 14 Have you ever driven the truck while he was operating it?
A. No, sir.
Q. 15 Y cu just helped him?
A. Yes, sir.
O. 1 6 On October 3rd, on or about October 3,rd, I believe that Ed Pennington got you to drive the truck that day?
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Mr. Roberts:
We object that is leading.
The Court:
Sustained.
Mr. Rouse:
I will reframe it.

Q. 17 Ted, were you driving Mr. Moncier's
page 41 ~ truck on c-r about October 3rd when this accident
occurred here in front of the court house?
A. Yes, sir.
Q. 1 8 How long had you been operating it?
A. From about three o'clock that morning.
Q. 1 9 How did you happen to be driving it?
A. I had been hauling the mail over there at the Herald
Courier over that motor route and Saturday morning the boy
that owned the route took it over and I went down aiming to
go with him, but I· didn't, and I ·Was coming ha.ck up the street
and Ed told m·e he hadn't slept in aboutMr. Roberts:
We object to all this. All this is hearsay.
The Court:
Overruled. The question is not as to the truth or falsity
of the statement Pennington made, but solely on how he happened to be driving.
·
Mr. Roberts:
Exception.
The Witness:
He told me he hadn't slept in about three or four days and
asked me if I would drive the truck for him the rest of that
night and up until about one o'clock until the last run of mail
so he could go home and sleep. I told him I didn't know the
run at that time, so he said if I would haul it he
page 42 ~ would write out on a piece of paper what I was
supposed to do.
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Q. 20 Did he do that for you?
A. Yes, sir.
Q. 21 · You say that was three o'clock in the morning?
A. Yes, sir.
Q. 22 Did you haul what mail came into Bristol to the
Post Office and from the Post Office to the depot in Mr. Moncier's truck during that morning?
A. Yes, sir.
Q. 23 About what time was it when this accident occurred here in front of the court hoµse?
A. About twelve o'clock.
Q. 24 Was anyone with you at that time?
A. Yes, sir, my brother.
Q. 2 5 Your brother was with you?
A. Yes, si.r.
Q. 26 Just tell the court here in your own words what
happened, all you know about what happened?
A. I left the depot-I think it was a turn back that I
was supposed to have made and I was coming down Cumberland Street and the red light caught me as the .cab of the truck
went under it and I stopped and started to back
page 43 r out from under it and when I started backing where
I could see the red light I heard some woman
scream, so I throwed the brakes on and got out and my brother
got out on the other and he seen a colored woman going across
the street and she went on across the street he said. After I
seen there wasn't no one around the truck I didn't think .anyone was hurt, so, I went on over to the post office.
Q. 27 Now, Ted, did you see this Mr. Moncier during
the course of that day, or his father?
A. I seen his father, I didn't see him.
Q. 28 Where did you see his father?
A. His father came up there to the depot.
Q. 29 What time was that?
A. It was about fifteen after twelve.
Q. 30 Did you have a conversation with him there about
hauling the mail?
A. Yes, sir.
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M.r. Roberts:
We obje.ct to th~t, if your Honor please, as being irrelevant and immaterial. That couldn't bind this man.
The Co"urt:
.

.

Overrule the objection.
Mr. Roberts:
Exception.

Q. 31 Go ahead, Ted. What did he say?
He come·running in up there behind the truck
and asked me what I was doing driving it. I told
him about that Pennington boy saying he hadn't slept any and
I was driving for him. He said he had seen me down at the
other end of town Q. 32 When did he say he saw you down at the other
end of town?
A. About nine or ten o'clock that morning.
Q. 3 3 About nine or ten o'clock that morning. What
did he say he saw you doing?
page 44

r A.

Mr. Roberts:
We object to the question.
an immaterial.

It is all hearsay and irrelevant

Mr. Rouse:
This is the defendant talking.
Mr. Roberts:
No, it is not the defendan.t talking.
The Court:
Just wait a minute.
The Witness:
He told meThe Court:
Just a minute until the court rules on it.
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Mr. Warren:
I would like to understand it myself. He was telling
what old Mr. Moncier said who was in charge of the thing
.down there for young Mr. Moncier.
page 45

r Mr. Roberts
We object to that.

There is no evidence he was in

charge of it.
Mr. Warren:
He looked after it for him.
The Court:
Let the jury go out.
WHEREUPON, the jury retired from the Court Room
and the following proceedings were had in their absence.
Mr. Warren:
This was my understanding of it, that old Mr. Moncier
was thereto look after it and run the job for him. He was the
pinch-hitter as they called him.
The·Court:
There has been evidence to that effect. This was a conversation between the elder Moncier and this boy who was driving at the time?
Mr. Warren:
Yes, sir.
The Court:
Of course ordinarily hearsay evidence is not admissible.
The question is though whether they can introduce this to show
knowledge on the part of Moncier-that is the sole value of this.
evidence in this case is to show knowl~dge on the part of Mr.
Moncier. the father, that this boy was driving the truck that
morning.
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Mr. Warren:

'

I

Knowledge or ratification.
page 46 ~ The Court:
That is true. That is the court's ruling that it is
admissible, but solely for that purpose.
Mr. Rouse:
That is all we want it for.
The Court:
And it is not to prove the truth or falsity of anything Mr.
Moncier said there on that occasion.
Mr. Warren:
We agree to that.
Mr. Curtin:

It seems to me, if your Honor please, you are admitting
hearsay testimony of that nature. which we say couldn't bind
this defendant, and are attempting to .confine it to a proposition of that kind, and that is necessarily confusing to the jury.
They can't hear all this stuff and take it in just one side of their
brain. It is hearsay testimony and they haven't connected it
with this defendant in any way.
The Court:
Some of that evidence is admissible and some is not. I
don't ree that it is necessary to go into the conversation in detail. You can't prove by hearsay that Mr. Moncier had seen
this boy driving early that morning. That is merely hearsay
and not admissible. You can prove Mr. Moncier was at the
depot about I 2: I 5 and saw this boy driving and
page 47 ~ that he had a conversation with him as to how he
happened to be driving, and then what Mr; Mender did as a result cf the conversation, whether he continued to
drive after that or whether he told him to get out of the truck.
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Mr. Curtin:
That has already come out and the jury should be told that
is excluded.
Mr. Warren:
Old Mr. Moncier was in charge of that mail business, looking after it, and he employed these boys. He is the man who
was talking and said, "I saw you down town this morning."
The Court:
That is purely hearsay evidence.
Mr. Warren:
He, the agent in charge, is speaking for the defendant.
is the defendant talking through his own agent.

It

Mr. Roberts:
We say there is no evidence of that, and it is not the fact.
We say that he was not in charge and did not employ them.
Mr. Warren:
He was there looking after it. He was the "pinch-hitter"
so the postmaster said. He was speaking for the defendant, and
was with authority to speak.
page 48 ~ The Court:
You still .can't prove facts by hearsay in that way.
Mr. Warren:

,.,.,..

Would it be hearsay for the agent of the company, or
rather the agent of the principal to be talking, the man in charge
of the business?
The Court:
His answer as to something he had seen at some other time
proved by another witness who heard him say he saw it is pure
hearsay. The court rules that is inadmissible evidence.
Mr. Warren:
Then suppose the defendant was talking to this boy?
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The Court:
That would be different.
Mr. Warren:
Here is the man in charge, standing in the defendant's
shoes talking, the man who had charge of the job. If he had
any agent at all he was it.
The Court:
That is not in the nature of an admission of the agent;
of course an admission, unless part of the res gestae, would not
be admissible afterwards. This is not for the purpose of proving an admission but to prove a fact that happened early in the
morning. The court will exclude that part of it
page 49 ~ and overrule the motion as to the balance.
Mr. Roberts:
Exception.
THEREUPON the jury returned into the court room and
the following proceedings were had in their presence:
Mr. Rouse:
We want the old gentleman called, if your honor please.
The Court:
You want him summoned?
Mr. Rouse:
We want him summoned, yes. sir.
Mr. Moncier:
He is sick in the bed and been there all week.
Mr: Curtin:

I have been trying to get him myself ever since this came
up.
Mr. Moncier:
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That is the reason he is not working the mail today.
couldn't get up.

He

The Court:
You can have him summoned. Whether or not he is able
to attend is another question.
Gentlemen of the Jury, the witness made a statement a few
moments ago that the elder Mr. Moncier at the depot told him
he had seen him earlier in the morning driving the truck-that
is not admissible because hearsay evidence, and the court has excluded that evidence and directs you to disregard
page 5 o ~ it in considering the evidence in this case. As to the
remainder of the testimony the objection is ov·erruled. Proceed with the examination.
Mr. Roberts-:
Exception.
Q. 34

Ted, you say Mr. Moncier was up there about

r2: 15?

A. Yes, sir.
Q. 3 5 And he talked to you about the mail. Did you
continue to haul the mail the rest of the day?
A. Yes, sir.
Q. 3 6 How many trips did you make? Do you recall?
A. One more.
Q. 3 7 One more trip?
A. Yes, sir.
Q. 38 Did you see Mr. Moncier any more that day?
A. He went over to the Post Office with me.
Mr. Roberts:
Which Mr. Moncier?
The Witness:
The old one.
Q. 3 9 Did he go in the truck with you?
A. Yes, sir.
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Q. 40 What took place after you had taken the mail
over there between you and the elder Moncier?
A. Well, we went over to the Post Office, he went
page 5 1 ~ over with me and my brother and he told usMr. Roberts:
We object to what he told them.
Mr. Rouse:
This is the man standing in the shoes of the principal
talking.

Mr. Rouse:
We object to that.
The Court:
Your objectic·n is overruled. You can take a~ exception.
Mr. Roberts:
Exception.

Q. 41 What did Mr. Moncier say?
A. We went over there and unloaded tht' mail and he told
me about this Pennington boy fixing to qu;t and asked me
how I would like to tak~ the job driving the truck regularly. I
didn't know how I would like it exactly, I told him, and l
would think the thing over and let him know.
CROSS EXAMINATION
By Mr. Curtin:
X. 1 You were employed that day by Pennington or
Penley-what is his corre.ct name?
A. Penley I think.
X. 2 Either Ed Penley or Ed Pennington. He is referred to both ways. He employed you to work for him and
he paid you?
A. He employed me but he never did pay me.
page 52 ~ X. 3 He was supposed to hav·e paid you?

A.

Yes, sir.
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X.

At the time you saw the old gentleman, you were
up at the station?
A. Yes, sir.
X. 5 He asked you what you were doing driving?
A. Yes, sir.
X. 6 You told him Penley had employed you to drive
for him?
A. Yes, sir.
X. 7 And then you say you drove one more route that
day?
A. Yes, sir.
X. 8 Was that for what train? What hour of the day
was it?
A. It was about one o'clock was the time. I don't know
the number of the train.
X. 9 Then what did you do with the truck ?
A. I took the mail over to the Post Office and unloaded
it and parked it over there and left it.
X. 1 o Did you know Mr. Moncier fired this Penley
boy the next day?
A. No, sir.
page 53 ~ X. I I You knew he was fired, didn't you?
A. No, sir.
X. 1 2 They had you up in Police Court over the accident, didn't they?
A. Yes, sir.
X. 1 3 Did they have Pennington there too?
A. Yes, sir.
X. 14 Were you fined?
4

Mr. Rouse:
We object, if your Honor please. That has nothing to do
with this case.

X. I 4 You didn't talk to Pennington an.y more about
whether or not he was still working and he didn't tell you he
had been fired over it?
A. No, sir.
X. 1 5 You never did talk to Mr. A. L. Mon.cier here
any that day, did you?
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A. No, sir.
X. 1 6 And never saw him?
A. No, sir.
·
X. 1 7 You had no arrangements of any kind that were
made with him before and you never talked to him about it
afterwards?
A. No, sir.
page 54 ~ X. 18 You didn't report this accident to anybody, did you?
A. No, sir, I didn't think I had hit anybody. If I had
I would have reported it.
RE-DIRECT EXAMINATION
By Mr. Rouse:

Q. 1 You have a driver's permit, do you not?
A. Yes, sir.
Q. 2 Do you know of your own knowledge whethe·r or
not Ed Pennington had a driver's permit or not?
Mr. Curtin:
We object to that. That has no bearing on this case.
is irrelevant and immaterial.

It

Mr. Warren:
I think it has considerable bearing on it, if your Honor
pleas·e.
The Court:
I fail to see it.
Mr. Warren:
We would like for the jury to go out a moment.
THEREUPON, the jury retired, and the following proceedings were had in their absence:
Mr. Warren:
We want to introduce it for the purpose of showing that
these people let anybcdy drive that they could get or that hap-
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pened to be there, and that they employed a man
had never qualified. That was the careless
method in which they carried on the business, and
that is to show they would ratify anything done-just so they
got the mail hauled. And they knew this man wasn't.qualified
too at the time they tried him.
page 5 5

r who

The Court:
Objection sustained.
speculation there.

Y cu are getting into a field of pure

Mr. Warren:

If an employer employs a reckless or inefficient and unqualified employee, knowing him to be such when he employs
him, he is liable if he goes and employs someone else to do the
work for him.
The Court:
Your notice of m·otion doesn't base the action on that.
You are precluded from any recovery on that basis. That cuts
you off short on that feature of it. If you could prove on some
other occasion a person who was not employed by them was
seen by them driving their truck, and they allowed him to continue driving it, that would be evidence which the jury might
consider for whatever it might be worth to them in determining whether or not this boy was seen by them in driving it and
his .conduct in driving it was ratified, but you are
page 5 6 ~ going too far when you say on one occasion because they employed one who did not have a driver's license, then on this occasion they were ratifying his conduct, the conduct of one they hadn't employed to drive the
truck. There is no logical connection between them. Objection sustained. Call in the jury.
Witne~s stood aside.
T~EREUPON, the jury returned into the court room and
the following proceedings were had in their presence:
G. W. GRANT the next witness, called by and on behalf
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of the Plaintiff, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Rouse:
1
Your name is G. W. Grant?
Yes, sir.
2
You are a brother to Ted?
A. Yes, sir.
page 5 7 ~ Q. 3 Were you with him helping him on the
mail truck on the day that this accident happened
here in front of the court house?
A. Yes, sir.
Q. 4 Did you see Mr. Moncier on that day?
A. Yes, sir.
Q. 5 Which Mr. Moncier did you see?
A. It was-I hardly know them apart, but it was the
young man's father.
Q. 6 The young man's father?

Q.

A.
Q.

A.

Yes, sir.

Q. 7 About what time was it?
A. Probably around one o'clock I would say.
Q. 8 . Did Mr. Moncier continue with you all that day
fo hauling the mail?
A. Yes, sir.
Q. 9 What did you all do when you quit, when you
parked the truck over there?
A. Well, we started back to go to the post office up here,
and Mr. Moncier, he said he didn't know my brother and yet
after we start~d to leave Mr. Moncier asked him if he would
be willing to take the job.
Q. 1 o That is all you know about it?
page 5 8 ~ A. Yes, sir, that is all I know about it.
Q. I I Do you· know whether Ted had driven the
truck before or not?
A. No, sir, I don't.
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CROSS EXAMINATION
By Mr. Curtin:

X.
· A.
X.
A.
X.

1
What is your name?
G. W. Grant.
2
Are you the older brother of Ted?
Yes, sir.
3 You rode with him that day?
A. Well, yes, sir-not all the day.
X. 4 You were with him when he had this accident
about eleven o'clock in the morning?

A.

Yes, sir.
5 Was that about the time it was?

X.
A. Well, I couldn't say. I didn't pay much attention to
the time.
X. 6 It was as you were coming down Cumberland
Street here?

A.
X.

That is right.
7 Where were you going
A. We were going to the Post Office.
page 5 g r X. 8 Where had you been?
A. We had been up here to the depot.
X. 9 That was before you saw Mr. Moncier?
A. Yes, sir.
X. 10 Then when you did see Mr. Moncier, the old
gentleman, about one o' do.ck, were you present when he had
the conversation there with your brother?
A. Yes, sir.
X. 11 He asked him what he was doing with the truck?
A. Yes, sir.
X. 1 2 And then he came on down to the Post Office.
Did he come down with you all?
A. Yes, sir.
X. 1 3 Did your brother then leave the truck there and
where did you all go?
A. We left the truck at the Post Office and came back out
the street and went home.
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RE-DIRECT EXAMINATION
By Mr. Rouse:

Q. 1 The accident didn't happen at eleven o' do.ck in
the morning, did it?
A. I couldn't say.·. I didn't pay much attention to the
time.
Q. 2 You say Mr-. Moncier asked Ted what he
page 60 ~ was doing driving the truck?
A. Yes, sir.
·
Q. 3 What else did'he say?
A. Well, I don't recall just what else he did say except
he asked why this Pennington boy wasn't driving, and of course
the only thing that could be told was the boy had told my
brother he hadn't had enough sleep and he asked him if he
would drive for him.
Q. 4 Is that all the conversation that was had there
that you know of?
A. Yes, except Mr .. ¥i;mcier asked my. brotherMr. Roberts:
May it please the .cotirt>we object.

That is pure hearsay.

Mr. Rouse: .
Mr. Curtin is the one who asked him about the conversation. ·
The Court

I

•

Overruled.
Mr. Curtin:
You had alre.ady asked him about it.
he had a conv·ersation.
Mr. Rouse:
No, you asked what he said.
The Court:
Stop arguing among yourselves.

I just asked him if
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Mr. Roberts:
Exception.

Q. 5 What else did Mr. Moncier say about it?

page 61

r A.

He asked my brother why the Pennington boy
wasn't driving an<j the only thing he could tell him
was the boy asked him if he would drive on account of he
hadn't geen getting enough sleep, and as we started to leave the
Post Office he asked him if he would be willing to take the job.
Witness stood aside.
Mr. Rouse:
We rest.
Mr. Curtin:
We would like to make a motion in chambers.
The Court:
Very well, we will go to my office.
NOTE: , -The following pro.ceedings were had in the
absence of the jury:
Mr. Roberts:
The defendant moves the court to strike plaintiff's evidence on the ground that the plaintiff has failed to show that
the driver of the truck at the time of the accident was the agent
of the defendant A. L. Moncier, and on the ground that· there
is no evidence to support a verdict against the defendant A. L.
Moncier.
NOTE: This motion was argued at length by counsel, after which the court ruled, as follows:
The Court:
The motion is overruled. The, court's view at
page 62 ~ present, upon the present state of the evidence. is
-· - -·
. that the driver Pennington had· no authority whatever to employ a sub-agent Ted Grant to drive the truck for
him. But there is evidence in here that A. L. Moncier had this
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contract to haul the mail and his father, the elder Moncier.
was generally at the Post Office, not driving the truck, but
engaged in the general business of consummating the liability
of A. L. Moncier under the contract. to haul the mail, and in
carrying out the .contract to carry the mail. and apparently with
general authority to do anything in connection with carrying
out that contract. Therefore, there is sufficient evidence at the
present time that the elder Moncier found Grant driving the
truck and allowed hinr to continue to drive the truck. and
adopted his conduct in driving the truck, and allowed him to
continue to do so. The court's opinion is that there is sufficient evidence to go to the jury on the question of agency.
The motion is accordingly overruled.
Mr. Roberts:
Exception.
THEREUPON, the following evidence was introduced
by and on behalf of the Defendant:
page 63

r A.

L. MONCIER the defendant, being first duly
sworn., was examined and testified as follows:
DIRECT EXAMINATION

By Mr. Curtin:

Q.

1
Your name is A. L. Moncier?
Yes, sir~
2
You are the defendant in this suit?
Yes, sir.
3 Where do you live, Mr. Moncier?
236 Taylor Street, Bristol, Tennessee.
4 Do you have the mail contract with the governhaul the Bristol, Virginia mail to the trains?
Yes, sir.
,; Is that contract entirely your own?
Yes, sir.
Q. 6 Mr. Moncier, state what connection, if any. your
father, whose initials are··what?
A. J. 0.

A.
Q.
A.
Q.
A.
Q.
ment to
A.
0.
A.
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Q. 7 State what connection your father, J. 0. Moncier,
has with this mail route or business?
A. He doesn't have any connection at all with it as far
as any connection is concerned. He has been helping me haul
some of it and making some of the runs, ·but as far
page 64 r as having any connection with the job, he doesn't
have any at all.
Q. 8 Does he have any authority to hire and fire employees?
A. No, sir.
Q. 9 Does he ever hire and fire anybody?
A. He never has.
Q. 10. Whodoesthat?
A. I do.
Q. r I This boy Ed Pennington. or Ed Penley, who is
supposed to have been working for you at the time this accident occurred, did you' employ him?
A. Yes, sir.
Q. 1 2 How long had he been working for you?
A. I would say he had been working a week or two,
something like that.
Q. 1 3 Did you give him any authorization to employ
anyone else to drive for him?
A. No, sir.
Q. 14 Did you know that he had turned the truck over
to this Ted Grant?
A. I knew he had turned it over to somebody, that is I
didn't know who it was.
Q. 1 5 When did you learn that?
page 65 ~ A. Sometime on Saturday, I believe.
Q. 16 Is that the day the accident occurred?
A. Well, I think it was, yes, sir.
Q. 17 What time in the day did you learn that?
A. I would say some where around about four o·r maybe
three or four o'clock that eve'ning.
Q. 18 From whom did you learn it?
A. My father.
Q. 1 g What did you do as a result of that knowledge?
A. Well, o·n Sunday I let Penley go, on the following
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Sunday I .made other arrangements and let him go and hired
another driver.
Q. 20 At that time did you know there had been an accident?
A. No, sir.
Q. 21 When did you learn of the accident?
A. Well, it was sometime the next following week, I
don't know just what day; sometime the next following week,
following that Saturday.
Q. 22 How did you learn of the accident?
A. I received a letter from Mr. Rouse here, I believe it
was.
Q. 23 Now, Mr. Moncier, how does this mail
page 66 ~ route operate? Just explain in a little detail exactly what the drivers do on this job?
A. Well, they haul the mail from the Post Office to the
station and from the station to the Post Office, and then they
make the Tennessee air mail turn backs, that is they take them
to the Tennessee office, and that is day and night they_ meet
ev~ry train that comes in here every day and night.
Q. 74 How many trains come in here every day and
night?
·
A. Well, let's see. I would say there must be ten or
twelve, something like that ,in the whole thing.
Q. 25 You ordinarily have one or two drivers who, operate the (ruck?
A. I have two.
Q. 26 Is there any_ work in connecti9n with that job
other than the hauling of the mail:? Do you sort the mail, or
anything of that kind?
A. No, just haul it and unload it, and they do the separating of the mail at the Pest Office and also at the station.
Q. 2 7 This work your father does, what does that consist of?
A. The same thing. He ]ust works like anybody
page 6 7 ~ else when he is wqrking. He has been working the
day shift for me, and ·1 have been having the night
man to work at night.
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CROSS EXAMINATION
By Mr. Warren:
X.
A.
X.
A.
X.
A.
X.
A.
X.

I
You operate a store, don't you?
Yes, sir.
2
Where is it?
Edgemont A venue.
3 You operate it yourself?
Yes, sir.
4 You stay there?
Well, yes, sir, I stay there. I havl help.
5 And your father looks after the mail route busi-

ness?
A. No, not necessarily. It looks after it myself.
X. 6 How often are you down there?
A~ I have been down there every day this week.
X. 7 I am talking about gene.rally?
A. I am down there most every day.
X. 8 You hadn't been there-at the time this a.ccident
occurred, you didn't go there but two or three times a month,
hut you were looking after the store.
A. Well, nc. I haul the mail a good deal myself
page 68 r in between times when I have to.
·
X. 9 Your father is in charge of those men on
the route, and as the Postmaster says, he is the "pinch-hitter".
When they don't show up he looks after the mail?
A. He isn't in charge of the men or the route. He hauls
the mail sometimes. I am in charge.
X. 1 o He locks after and hauls the mail when they don't
show up?
A. He hauls the mail like anybody else does that I have
hired.
X. 11 What does he. do when he jg not hauling the
mail?
A. Not anything.
X. 1 2 He sits around the Post Office?
A. No, he is at the house and around the store.
X. 1 , . You heard the Postmaster testify?
A. He naturally is around there some when he is
not working.
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X. r 4 Mr. Rouse called you at your store sometime ago
about this matter?
A. He called me one time and asked me if I received a letter about an accident and I told him I did.
X. r 5 Didn't you fu.rther tell Mr. Rouse, "You
page 69 r have the wrong man. It is my father you are bunting for. You .can call him on Taylor Street,.?
A. Nosiree.
X. r 6 You didn't say that?
A. Nosiree, and Mr. Rouse knows I didn't say that either.
X. r 7 What did you say?
A. I made this statement. He called me on the phone
and said, "I wrote you a letter but maybe it got mixed up and
was sent fo your brother on Woodlawn." I said. "No, the
one that I got I turned over to my insurance company."
X. r8 You don't mean· to tell the jury you wouldn't approve anything your father did in looking after the mail route
in trying to h~lp you with it?
A. When any hiring is doneX. r 9 I am asking you if you wouldn't approve an:y
action he would make in connection with the mail route?
Mr. Roberts:
We object to that. That is speculative as to what he
would do. The question is what the situation was and what
authority he had.
The Court:
Overruled.

Mr. Roberts:
Exception.
X.

page 70
A.
X.
Do you
A.

20

r father

Wouldn't you approve anything your
would do-I mean legitimate acts of your

father?
He had never hired anyone before.
2 r
Wouldn't you approve anything he would do?
mean you would repudiate what your father did?
No, sir, I wouldn't because I am the .contractor.
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Mr. Roberts:
Mr. Warren, give him time to answer your questions.
The Witness:
No, I wouldn't because I am the contractor and responsible
to the Government for the mail. I had not given him or an}'body ~lse authority to hire anybody.
·
X. 22 You are running your store and you.r father was
down here looking after the job as pinch-hitter for you?
A. The job was not turned over to him or a~ybody else
byme.
X. 2 3 Then the Postmaster is wrong?
A. Fox Drinkard is looking to me if anything goes
wrong.
Mr. Roberts:
We c-bject to that.

There is no evidence of that.

The Witness:
Fox Drinkard is looking to me to look after the mail.
X. 24 If your father didn't have authority to do
page 7 I ~ that, why was he up at the station questioning this
boy about driving the truck?
A. He knew this boy wasn't the man I had hired to drive.
and he asked him why he was driving, and the boy told him
Penley got him to drive. He didn't know this boy up to that
time.
X. 2 5 Why did your father get in the truck and ride
back to the Post Office with the boy and have him unload the
mail?
Mr. Roberts
We object to that.

That is argumentative.

The Court:
Sustained.
X. 26

He didn't have authority to do that? ·
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A. He had authority to ride the truck and go to the Post
Office if he wanted to.
X. 27 He had authority to tell the boy to take the mail
down there and unload it?
A. I don't know as he did.
X. 28 Why did he say to this boy, "How about taking
the job and going ahead with it?"
A. I don't know what he said to him, but he didn't have
authority to tell anybody to work or not to work.
X. 29 If he had hired him there, you wouldn't
page 72 ~ have objected, would you?
Mr. Roberts:
We object.
A. I don't know about that.
X. 30 Ycu had hired this boy yourself before, hadn't'
you.
A.

No. sir, I never hired him before at all.
X. 3 I Didn't he haul one day for you?
A. I would say before- this wreck happened sometime, I
don't know the exact time, he was out at the store there and
wanted a job hauling the mail in the evening-that is from
about five thirty through Forty-Two. I said you can work
around in the store today and help out in the store, and if you
want to go down and help my father this evening on the mail
and think you will like- it, I might talk to YOUi concerning it.
and that is the last time I have seen the boy.
X. 32 He did do that?
A. I don't know whethel' he did or not. This is the
first time I have seen him since. If he did I didn't pay him
for it.
X. 3 3 If he did your father had the authority to put
him to work?
A. My father was working for me.
page 73 ~ X. 34 Suppose the boy worked as he said he did.
You don't deny it?
A. He said he was working for Penley. I am
talking about a month or two before that.
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X. 35 You dont deny the boy went there and did that
work?
A. I don't know whether he went there or not. He left
the store and I never saw him any more.
X. 36 You don't say he didn't?
A. I don't say he did. I never seen him any more.
X. 3 7 Where is Penley?
A. I don't know.
X. 38 Don't you know where he is?
A. 'Vnless he is in the Navy or the Army.
X. 3 9 You know that good and welt don't you, that he
quit the job to go in the Army and is there now? Don't you
know he is in the Army now in Missouri?
A. No, sir, I don't. I let him go before he went in the
Army.
RE-DIRECT EXAMINATION
By Mr. Curtin:

Q.

Do you know when he left for the Army?
A. No, sir, I don't know the exact date or anypage 74 ~ thing like that.
Q. 2 The day you let him go was on the day
following this accident?
A. Yes, on Sunday following the accident on Saturday?
1

The Court:
Does your fa the~ drive a motor vehicle?
The Witness:
A.

Yes, sir.

Witness stood aside:
Mr. Curtin:
If your Honor please, we have called his father who is
sick, but he has promised to wrap up and get a cab and come
down here. He has something bordering on flu, and we didn't
think it was possible to get him here, but when there was so
much evidence about these conversations I told him we would
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have :to have :him if he could .get we, :and :he :is on his way.
That will close our case, with the exception of the doctor who
.is summo.ned and not he1:e, .but we .are still trying to get in
touch with him.
NOTE:

At this _point a short .recess was taken.

page 75 .~ DR. W. R. ROGERS the next witness, called by
and on .behalf of the Defendant. being first duly
·
sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Roberts:
Q. I You are Dr. W. R. Rogers'?
A. Yes, sir.
Q. 2 Did you examine .Susie Green?
A. I did, sir, yes, sir.
Q. 3 Do you have there the date on which you examined her, Doctor?
A. Y.es, sir, October 26th.
Q. 4 State to the court the result of your examination.
A. At that time I received a blank, I guess from this Insurance company, the North American Company, asking for
.an examination of Susie and I filled that blank out, and I did
not keep a record of my findings.

Mr. Rouse:
Here is a copy of it. Here 'is the one you supplied me.
(Handing paper to witness.)
A. Well, you see, this was done on the "3rd o'f October,
I believe it was, and I didn't see her until the 26th of October
when she came to my office, and ·the only thing I
page 76 r could find or see at that time was some swelling
about her right ankle. She gave a history of having been run into, o.r hacked into, 'by :a ·car ·on -Cumberland
-Street, near the Post Office, I believe, and l'eceived 'some minor
bruises and injuries about the ·body, but .none of those bruises
were present at the time of my examination. The principal
-thing she was com plaining o'f was her right ankle and knee, and
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at that time there was some swel11ng. There was no ankylosis
or no impaired motion of the ankle or anything. The principal
thing was the subjective symptoms, outside of the swelling
she had ati that time about the ankle and knee, principally the
ankle. It looked like at that time it was just a, sprained ankle
and. probably she:· might hc:we had some· sprafo: about the knee,
but the only signs I could see of an injury was; the. fact she had
this swelling around the ankle.. She walked with a limp.
Q. 5. Did you: make a: subsequent examination of her,
Dr. Rogers?
A. Yes, sir, she came back again on December 1st for
another examination, and at that time she was still, of course,
complaining of pain in the right ankle. At that time she had
no swelling or impaired motion or movement of the ankle, and
movement of the ankle joint was good. She complained some
when you would examine it; still, if you could get
page 77 ~ her mind off of it you could work it around all
right and it didn't gi;v:e much trouble. She didn't
walk with much limp, yet she complained· of pain when she did
walk. You take a sprained ankle, it is almost like a· break. It
takes time for the ligaments and tendons to gr.ow back, and
the pain hangs on for some time. There was evidently no
honey injury, simply a sprain. At that time the swelling had
gone down and all her symptoms were subje.ctive, just what she
told you.
Q. 6 She seemed to be better when you could get her
mind off of it?
A. Yes, sir, l could work the ankle around and it seemed to be a little bit better.
Q. 7 There was no evidence at all of any permanent
injury?
A. I couldn't say that at that time, no, sir, at either time,
as far as that is concerned.
Q. 8 To put it in the terms of a layman, she suffered
from. a. sprained ankle?
Mr. Rouse
We object to that-that has nothing to do with it, putting
it jn the terms of a layman.
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page 78

r

CROSS EXAMINATION

By Mr. Warren:

X.
A.

X.
week or
A.

X.

1
Doctor, you have known Susie a good while?
Yes, sir.
2
Did you advise her to go back and go to bed for a
ten days?
Yes, I told her to stay off of it for awhile.
3 You had no reason to think she was malinger-

ing?
A.

No,·sir.

Witness stood aside.

J. 0. MONCIER the next witness, called by and on behalf of the Defendant, being first duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
By Mr. Curtin:

Q.

1

What is your name?

A. J. 0. Moncier.
Q.
A.
Q.
A.
Q.

2
Where do you live?
Live here in Bristol.
3 Bristol, Tennessee?
Yes, sir.
4 Are you the father of the defendant, A. L. Moncier?
page 79 r A. Yes, sir.
Q. 5 Do you work for him in connection with
his mail route here in Bristol?
A. Yes, sir, I sorta help him with it.
Q. 6 What work do you do?
A. I don't do any only I handle the mail for him, carry
it backward and forward to the train.
Q. 7 Do ycu drive the truck with the mail on part of
the route?
A. Yes, sir, on 46 and 4 r.
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Q. 8 Do you have any authority to hire and fire employees?
A. Not any whatever.
Q. 9 Have you ever hired and fired anybody?
A. No. sir. never have.
Q. 10 Do you recall the day of October 3. 1942. when
a boy, Ted Grant, was driving this truck? I believe that is the
day he was involved in an accident?
A. I don't know the exact date but he was driving it.
Q. 1 1· When did you first find out anything about him
driving the truck?
A. Well, I bad been over to take the turn-back,
page 80 ~ what they call the turn-back. from the Virginia
Post Office to the Tennessee Post Office. I walked
over there with the little pouch and you don't have any to bring
back wb.atever, and I come across State Street down there and
I saw the truck coming from west State Street and naturally
they had a green light and they run right on through it.
O. 12 Did you recognize who was in it?
A. Well, I just saw two boys in it, and it wasn't the
driver. the cne he had employed to drive it.
Q. r 3 Who was the driver employed to drive it at that
time?
A. ·A boy by the name of Penley.
Q. 14 Did you know where they went?
A. Well, I stood there and watched them and they went
up to the railroad, and when they got up to the railroad. or at
the hotel, they turned to the left, and I think maybe they are
going up about the train, so I came on back towards the Virginia Post Office, and here they came down that street and
drive up in behind the Post Office.
Q. 15 Did you see them up at the station?
A. Yes, sir.
Q. 16 When was that?
page 8 1 ~ A. It was the same day.
Q. 17 Was that the first time you talked to
Grant?
A. The first time.
Q. 18 You talked to him that day up at the station?
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A. Yes, sir.
Q. 19 Was his brother with him at that time, or the
other boy?
A. The two we.re in the truck together.
Q. 20 What did you say to them?
A. Well, I just asked them who authorized them to
drive that truck, and he said Penley.
Q. 2 1 What did you tel1 them?
A. I said, "Well, if Penly don't want to drive the truck
why the boy generally hires the drivers for this truck and he
should have notified him and he will do the hiring of the drivers of this truck"
Q. 22 Did you go back down to the Post Office with
them? ·
A. I come back down here to the Virginia Post Office
with them and they left the truck there.
Q. 2 3 Did they leave the truck there?
A. Yes.
Q. 24 Did .they make any more trips that day?
page 82 ~ A. Not as I know of.
Q. 25 Did· you drive the truck the rest of that
day?
A. Yes, sir, to 45 and 42.
Q. 26 Did you report what you learned to your son?
A. Report what?
Q. 27 The fact that Ted Grant had been driving the
truck?
A. Yes, I told him them boys was ripping the truck up
and around town. I saw them coming up west State Street.
Mr. Rouse:
We object.
fendant.

That is self-serving what he said to the de-

The Court:
Ove.rruled.

Q. 28 Go ahead, Mr. Moncier, what else did you say?
A. I just told him the boys come down west State Street
and was driving the truck all over town. He said, "What
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boys?" I said, "I don't know their names-somebody Penley
hired to drive it.
Q. 29 I want to ask you, Mr. Moncier, if on that day
at the station or the Post Office, or anywhere else, you undertook to hire Ted Grant of offered him a job in any manner?
A. No, ,sir. I have got nothing to do with the hiring of
it.
Q. 3 o You are positive you said nothing to him
page 83 r about driving?
A. Yes, sir. It is the boy's route. I was merely
helping him.
CROSS EXAMINATION
By Mr. Warren: ·
X. 1 This Ted Grant had driven the truck once before.
hadn't he?
A. I don't know. That is the only time I saw him in it.
X. 2 Don't you know your son worked him out at the
store one day sometime before this and sent him down to the
Post Office and that he drove it that afternoon?
A. I don't remember anything about it.
X. 3 And didn't you ride in the truck with him? Isn't
that a fact? Didn't you ride in the truck with this same boy?
A. No. There has been so many on there I don't know
whether it was Ted Grant or who he was. I don't remember
nothing about it.
X. 4 Tbere have been so many you don't remember.
Now you think you saw him out on State Street, two boys in
the truck. going toward the station?
A. Yes, sir.
page 84 r X. 5 You didn't go on up to the station to
find out about it?
A. I come on around this way toward the Post Office.
X. 6 You went back to the Virginia Post Office?
A. Yes, sir.
X. 7 And directly those boys came in down at the
Po!!t Office?
A. I went up to the depot before I come down there.
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x.
Office?
A.

x.

8

You said you saw them come in down at the Post

Yes, sir.
9 And the next time you saw them was up at the

station?
A. No, no. I saw them at the station before they left
the truck at the Post Office.
X. Io Didn't you ride back in the truck with them?
A. From up there?
X. I I Yes. You rode back in the truck from the depot
up there to the Post Office with them?
A. From the depot?
page 85 ~ X. 12 Yes. You don't deny that do you?
A. No, I didn't ride from the Post Office up
there.
X. I 3 From the depot back to the Post Office, didntt
you ride back down with them?
A. Oh yes, yes, sir.
RE-DIRECT EXAMINATION
By Mr. Curtin:

Q. 1 That is when they left it down there?
A. Yes, sir.
Q. 2 And you took it over?
A. Yes, sir.
Q. 3 Did they say anything to you that day about
having an accident?
A. I didn't know anything about it at the time.
Witness stood aside.
Mr. Curtin:
We rest.
Mr. Rouse;
We close.
NOTE: The foregoing was all the evidence introduced
upon the trial of this case.
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NOTE: At this point,
until r :30 P. M. for lunch.
page 86
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M., the court re.cessed

AFTERNOON SESSION
Bristol, Virginia.

January 6, 1943.

Court met at 1: 3 o p. m., at the .conclusion of the recess,
and the following proceedings were had in chambers, in the
absence of the Jury:
Mr. Roberts:
The defendant, by counsel renews its notice to strike the
evidence of the plaintiff in this case, first, because there is no
evidence to show that Ted Grant was operating the truck of the
defendant at the time of the accident with the knowledge and
consent of the defendant A. L. Moncier; and further, because
the evidence fails to disclose any ratification on the part of A.
L. Moncier, or of any of his authorized agents, of the action of
Ed Penley, or Pennington, in employing Ted Grant as a substitute driver.
Second, because there is no evidence to support a verdict.
Third, because the theory of the plaintiff's case, as now
presented, and on which they rely, is not set out in the plaintiffs Notice of Motion or in any other pleading, the theory
referred to being that the defendant A. L. Moncier ratified the
employment of Ted Grant as a substitute driver by
page 87 r virtue of the fact that Ted Grant testified that A.
L. Moncier's father, J. 0. Moncier. knew of the
fact that Ted Grant was operating the truck on the day the accident occurred; however this knowledge was not imparted to
A. L. Moncier until after Ted Grant had abandoned the truck.
The Court:
The motion is overruled. 1 he only basis. though, on
which I can ~ee that the .case can go to the Jury, in regard to
the authority of this Grant boy to drive, would be whether or
not it was in the apparent scope of the authority of J. 0. Moncier to employ him, or to ratify his act in operating the truck,
and tben, of course, the next question would be, if the Jury gets
by that. is whether or not he did ratify his actions in operating
the truck.
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Mr. Roberts:
Exception.
THEREUPON, the Instructions were considered by the
Court, as follows:
page 88
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INSTRUCTION NO. 1 OFFERED
BY PLAINTIFF
(Refused)

The cou.rt instructs the jury that the question as to whether
or not Ted Grant was the agent of A. L. Moncier with power
to bind this principal where the interest of outside parties is
involved, is one to be determined not alone by the actual contract between the parties as to whom it is sought to establish
the relation of principal and agent, but that is to be considered
together. with all the facts and circumstan.ces which in addition
bear thereon. The question of agency in this case is to be dedetermined by the jury from all of the evidence relating to the
transaction of the business of carrying the mail and all the facts
and circumstances connected with the same, both as between
A. L. Mon.cier, J. 0. Moncier, Ted Grant, Ed Pennington and
Susie Green.
Mr. Roberts:
The defendant objects to plaintiff's Instruction No. 1 for
the following reasons: 1. It does not state a correct principle
of law: 2. Because there is no evidence to support hte giving
of this instruction: 3. Because the question of agency is one
of law to be determined by the court and the instruction does
not correctly embody the prin.ciples of law with reference to
agency: 4. Because it is confusing and misleadpage 89
ing.

r

The Court:
Instruction No. 1 is refused. It is the duty of the jury
under the instructions of the court to decide the question of
agency, but this instruction does not give any principle of
agency. It is just an abstract statement, which, as the court
sees it. is of no assistance to the jury in applying the evidence
to the law. I would rather give the jury something concrete
to help them apply the facts to the law of the case.
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Mr. Warren:
The instruction is from Michie' s Instructions and is based
on a Virginia case.
The plain tiff excepts to the action of the .court in refusing
Plaintiffs Instruction No. 1.
INSTRUCTION NO.

2

OFFERED BY PLAINTIFF

(Refused)
The court instructs the jury that if they should believe
from all the evidence in this case that J. 0. Moncie.r, acting as
the agent of A. L. Moncier, was apprised of the fact that Ted
Grant was driving the mail truck in question en the day and
at the time and place in question, and before the happening of
the accident in question, and did not, as r-oon as he was apprired of such fact, er in a reasonable time there.
page 90 ~ after, disaffirm such agency, then the said A. L.
Moncier is bound by the acts of the said Ted Grant.
Mr. Roberts:
The defendant objects to the giving of Instruction No. 2
upon the following grounds: 1. There is no evidence that J.
0. Moncier was acting as the agent of A. L. Moncier with sufficient authority to in any way effe.ct the hiring or firing of
ernployes; but" he was merely a driver with little or no more
authority than the other drivers; 2. Because there is no evidence to support the giving of this instruction, the evidence
showing that J. 0. Moncier did apprend Ted Grant within
a short time after learning of the fact that someone else was
driving the truck which should have been driven by Ed Penley,
and af. soon as he did so he di~affirmed the .1ction of Ed Penley
in turning the truck ove.r to Ted Grant: 3. Because the instruction does not in any way define to the jury the scope of J.
0. Mon.ciees authority, nor does it give the jury any criterion
as to the rules of la~ applicable to the authority of an agent,
and it would predicate a recovery on the ratificapage 9 1 ~ tion of the acts of Ted Grant by J. 0. Moncier.
when under the undisputed evidence in this case
J. 0. Moncier had no authority to ratify the acts of any agent
of A. L. Moncier; 4. Because the instruction is confusing and
misleading.
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The Court:
Im:tru.ction No. 2 is refused. It begins to get at the proposition, but in the first part of it it just assumes that J. 0. Moncier was the general agent of A. L. Moncier, and that it was
within the apparent scope of his authority to engage employees
or ratify their actions in behalf of A. L. Moncier. The court's
view is you will have to first present to the jury the question
of whether or not it was within the apparent scope of the
authority of J. 0. Moncier to either engage employees for A.
L. Moncier, er ratify and adopt their conduct in acting as employees of A. L. Moncier, and then after you get past that it
will be a question of whether or not J. 0. Moncier ratified the
.conduct of Ted Grant in operating A. L. Moncier's vehicle.
M.r. Warren:
The plaintiff, by counsel, excepts to the action of the
court in refusing Instruction No. 2.
page 92
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INSTRUCTION NO. 3 OFFERED
BY THE PLAINTIFF
(Given)

The court instructs the jury that if they believe from a
preponderance of the evidence in this case that J. 0. Monciet"
was in charge of the mail .contract at the Virginia Post Office
belonging to A. L. Moncier, with general authority to act in the
absence of A. L. Moncier, and that he did so act, then his actions in connection with the transaction of said business would
be binding upon A. L. Moncier, if done in the scope of his employment.
Mr. Roberts:
The defendant objects to Instruction Ne. 3 offered by the
plaintiff for the following reasons: r. It eliminates the question cf preponderan.ce of the evidence; 2. It is not supported
by tbe evidence in this case; 3. It is too general and does not
state a correct proposition of law as applied to the facts in this
ca~e: 4. It de-es not cover the question of the authority with
regard to the particular question here involved, namely, that
of hiring or firing. Before J. 0. Moncier's acts as the agent
of A. L. Moncier could be binding upon him with regard to
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the employment or ratification of the employment
page 93 ~ of Ted Grant, it would be necessary for him to
have authority to hire and fire employees. 5. Be.cause it is confusing and misleading to the jury; 6. The instruction tells the jury that the acts of J. 0. Moncier were sufficient to ratify the acts of Ted Grant and does not leave this
question to the jury to determine; 7. It does not in any way
define the rights· and duties of J. 0. Moncier as the agent for A.
L. Moncier.
The Court:
No. 3 is given.
Mr. Roberts:
Exception.
INSTRUCTION NO. 4 OFFERED BY THE PLAINTIFF
(Given)
The court instructs the jury that if you believe from a preponderance of the evidence in this case that J. 0. Moncier was
the agent in .charge of the mail contract at the Bristol Virginia.
Po~t Office belonging to A. L. Moncier with general authority
to act, and that be ratified the act of Ted Grant in driving the
truck on the dav in question, then the ~aid Ted Grant would be
the agent of the said A. L. Moncier and the said A. L. Moncier
would be responsible for his acts and conduct within the scope
of his employment.
page 94 ~ Mr. Roberts:
The defendant objects to the giving of Plaintiff's Instruction No . .t. for the following reason~: r. There is no evidence
upon wbkb to baf.e such an instruction: 2. Because before any
r1ct can be ratified knowledge of the act must be essential and
the evicience in this care ~hows that neither J. 0. Moncier nor
A. L. Moneter had knowledge of any kind of the accident until
;,fter Ted Grant had turned in his t_ruck and left the Post Office: ~. Becaure there ;s no evidence of any authority. either
r.vr:-,.e~~ or ;mo,lied. on t~e nart d .J. 0. Moncier to emolov or
di~charge emoloyees, and consequently to ratify an act in connection with the employment or discharge of employees.

76

Supreme Court of Appeals of Virginia

The Court:
Instruction No. 4 is given.
Mr. Roberts:
Exception.
INSTRUCTION "A" OFFERED BY DEFENDANT
(Given)
The Court instructs the jury that if you find from the evidence in this case that J. 0. Moncier, the father of the defendant, A. L. Moncier, had no authority to employ or discharge
drivers in connection with the mail contract of the defendant,
then no knowledge, a.ction or inaction on his part of the said
J. 0. Moncier could have amounted to a ratificapage 95 ~ tion of the employrrt~nt of Ted drant by Ed
Penley on the occasion of this accident.
Mr. Warren:
This instruction is objected to because it singles out one
phase of the authority that he would have if he were the agep.t
of Moncier, and it is misleading and confusing to the jur;Y·
They may believe he was acting as an agent generally and because there is no proof that he actually employed this boy, they
might reach a conclusion that they could not give a verdict for
the plaintiff when otherwise they would.
The Court:
Instruction "A" is given. It is he defendant's version
of the same theory of the case. In other words, if he had general authority, he would have authority to discharge, and in
order to find that he didn't have the authority they would have
to find that he didn't have general authority to do everything1
Mr. Warren:
Exception.
page 96 ~

INSTRUCTION "B" OFFERED
BY DEFEl\TIANT
(Given)
The court instructs the jury that if you find from t~e

\
,·
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preponderance of the evidence in this .case that the defendant

Md employed Ed Penley to drive his truck, and that the said
Ed Penley, without being authorized by defendant and with- ·
out defendant's knowledge, employed Ted Grant to substitute
for him in- driving defendant's truck, and that the- accident occurred while the·said Ted Gr1ant was so driving- said truck then
defendant would not be liable in this· case and your verdict
should be in favor of defendant, unless you should find that
the defendant ratified said employment of Ted Grant.
NOTE: There being no objection to instruction "B" it
was given as offered.
INSTRUCTION "C" OFFERED BY DEFENDANT
(Given)
The court instructs the jury that one employed by a servant or employee to assist in the performance of his master's
business, or to substitute for said employee, is not an employee
of the master, for whose negligence the master will be liable,
unless the employee who employed him has authority, either
express or implied, to employ additional help, or unless the
employer ratifies the act of his employee in engaging a substistute.
page 97

r NOTE:

There being no object.ion to Instruction
''C'', it was given as offered:

INSTRUCTION "D" OFFERED BY DEFENDANT
(Given)
The court instructs the jury that before there can be ratification of the acts of a servant there must have been knowledge
on the part of the master, or one standing in his shoes, of the
acts of the servant.
NOTE: There being no objection to Instruction "D", it
was given as offered.
INSTRUCTION "E'' OFERED BY DEFENDANT
(Given)
The court instructs the jury that even though they believe
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from a preponderance of the evidence that J. 0. Moncier by
his acts ratified the acts of Ted Grant in driving the truck, that
before you find a verdict against A. L. Moncier, that you must
further believe from a preponderaqce of the e.vidence that J. 0.
Moncier was the agent of A. L. Moncier with power, express
or implied, to hire and fire and to approve the acts of Ed Penley (or Ed Pennington) in hiring Ted Grant.
page 98

r Mr.

Warren:

Instruction ''E" is objected to because it is .confusing to the jury to single out one phase of bis authority, that is
to hire and fire cmplcyeet in Instruction "E", and therefore it
is misleading to the jury. Also it is a repetition of Instruction
"A" and unduly emphasizes that phase of the authority that
the agent might have had or would have had under general
authority.
The Court:
The instruction will be given.
Mr. Warren:
Exception.
THEREUPON, the Court read to the Jury Instructions
Nos. 3 and 4, offered on behalf of the Plaintiff, and Instructions "A" through "E", inclusive, offered on behalf of the Defendant, after which the case was argued by Mr. Rouse, on behalf of the Plaintiff, by Mr. Roberts and Mr. Curtin, on behalf of the Defendant, and by Mr. Warren on behalf of the
Plaintiff. During the argument by Mr. Warren the following
proceedings were had:
Mr. Warren:

* * * If there was no more to this case than .counsel
for Defendant would have you think, as soon as our evidence
was completed you would have been discharged from your
duties in this case, but the court says there is an ispage 9 9 ~ sue here for you to pass onMr. Roberts:
I want to object to that line of argument.
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By the Court:
Objection sustained.
Mr. Roberts:
And we want to move for a mistrial.
The Court:
The court has not expressed any opinion whatsoever on the
merits of the case. Motion overruled.
Mr. Roberts:
Exception.
THEREUPON, at the conclusion of the argument, the
jury retired to its room to consider of its verdict, and after some
time returned into open court, having found the following ver- •
diet:
"We, the Jury, find for the plaintiff and award Susie
Green $ 5 oo damages."
The Court:
Is that your verdict, Gentlemen?
The Foreman:
Yes, sir.
The Court:
So say you all?
The Jury:
Yes, sir.
The Court:
Let the verdict be recorded.
page
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Mr. Roberts:

We have a motion, and we would like to make it
in writing later, to set aside the verdict.
The Court:
1
Let the record show the defendant moves the court to set
aside the verdict. the grounds of which motion to be assigned in
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writing, and I will hear you on the motion later.
page
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STIPULATION

It is stipulated between attorneys for both parties that the
foregcing stencgraphic report of testimony and other incidents
of the trial therein, shall be considered in lieu of formal Bills
of Exception, and that all questions raised, all rulings thereon.
all excepticns thereto, and the grounds of such exceptions, respectively, as shown by said report of testimony, and other
incidents of the trial therein, may be relied upon by either or
both parties, in the Supreme Court of Appeals, without taking
separate Bills of Exception as to each point raised and excepted
to.
This the 26th day of February, 1943.
DONALD T. STANT.
Of Counsel for Plaintiff.
DICK B. ROUSE.
Of Counsel For Defendant.
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JUDGE'S CERTIFICATE

I. J. L. Cantwell, Jr., Judge of the Corporation Court, of
Bristol, Virginia, who presided over the foregoing trial of the
case of Susie Green, Plaintiff, v. A. L. Moncier, Defendant.
do certify that the foregoing, is a true and correct copy and
report of all the evidence, together with all the motions, objections and excepticns on the part of the respective parties,
the action of the Court with respect thereto, all the instructions offered, amended, granted and refused by the Court, and
the objections and exceptions thereto; and all other incidents·
of the said trial, with the motions, objections and exceptions
of the respective parties as therein set forth.
And I further certify that the attorneys for the Plaintiff
had reasonable notice, in writing, given by rnunsel for the Defendant. cf the time and place when the foregoing report of
the testimony, instructions, exceptions and other in.cidents of
the trial wculd be tendered and presented to the under~igneq
for signature and authentication, and that the said report was
presented to me on the 3rd day of March. I 94 3, within less
than sixty days from the entry of the final judgment in·-said
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cause.·
Given under my hand this the 3rd day of March, 1943.
JOS. L. CANTWELL, JR., (SEAL)
Judge of the Corporation Court
for the City of Bristol, Va.
page 103 ~
CLERK'S CERTIFICATE
I, Dan Drinkard. Clerk of the Corporacion Court for the
City of Bristol, Virginia, do hereby certify that the foregoing
is a copy of the report of testimony, i:nstructions, exceptions
and other incidents of the trial, in the case of Susie Green,
Plaintiff. v. A. L. Moncier, Defendant, and that the original
thereof and one copy, duly authenticated by the Judge of said
Court, were lodged and filed with me as Clerk of the said Court
on the 3rd day of March, 194 3.
I further certify that the foregoing (pages 1- 102, inclusive) is a true transcript of said record and that notice of the
application for this transcript has been duly given to counsel
of record for plaintiff, as required by law.
Given under my hand this the 3rd day of March, 1943.
DAN DRINKARD,
Clerk.
Fee for Clerk's part of transcript
and certificate
$8.oo
Reporter's fee for original and one
copy of testimony and inci$45.00
dents of trial
A Copy-Teste:

J. W. HUTTON.
Deputy Clerk
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