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NUMBER OF COPIES TO BE FILED AND DELIVERED TO OPPOSING CouNSEL. Twenty copies of each brief shall be filed with
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to opposing counsel on or before the day on which the brief is
filed.
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record, and shall be printed in type not less in size, as to height and
width, than the type in which the record is printed. The record
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front cover of all briefs.
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You will be advised later more definitely as to the
date.
Print names of counsel on front cover of briefs.
M. B. WATTS, Clerk.

RULE 14-BRIEFS
1. Form and contents of appellant's brief. The opening brief of the appellant ( or
the petition for appeal when adopted as the opening brief) shall contain :
(a) A subject index and table of citations with cases alphabetically arranged. Citations
f Virginia Lases must refer to the Virginia Reports and, in addition, may refer to other
eports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors assigned,
nd the questions involved in, the appeal.
(c) A clear and concise statement of the facts, with ~·eferences to the pages of the record
here there is any possibility that the other side may question the statement. Where the facts
re controverted it should be so stated.
( d) Argument in support of the position of appellant.
The brief shall be signed by at least one attorney practicing in this court, giving his address.
The appellant may adopt the petition for appeal as his opening brief by so stating in the
etition, or by giving to opposing counsel written notice of such intention within five days of
e receipt by appellant of the printed record, and by filing a copy of such notice with the
!erk of the court. No alleged error not specified in the opening brief or petition for appeal
hall be admitted as a ground for argument by appellant on the hearing of the cause.
2. Form and contents of appellee's brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations
f Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
eports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees with
he statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in
ppellant's brief in so far as it is deemed erroneous or inadequate, with appropriate reference
o the pages of the record.
( d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this court, giving his address.
3. Reply brief. The reply brief (if any) of the appellant shall contain all the authorities
elied on by him, not referred to in his petition or opening brief. In other respects it shall
onform to the requirements for appellee's brief.
4. Time of filing. (a) Civil cases. The openiug brief of the appellant (if there be one
addition to the petition for appeal) shall be filed in the clerk's officei within fifteen days
fter the receipt by counsel for appellant of the printed record, but in no event less than
enty-five days before the first day of the session at which the case is to be heard. The
rief of the appellee shall be filed in the clerk's office not later than ten days before the first
ay of the session at which the case is to be heard. The reply brief of the appellant shall be
led in the clerk's office not later than the day before the first day of the session at which
e case is to be heard.
(b) Criminal Cases. In criminal cases briefs must be filed within the time specified in
'vii cases; provided, however, that in those cases in which the records have not been printed
nd delivered to counsel at least twenty-five days before the beginning of the next session of
e court, such cases shall be placed at the foot of the docket for that session of the court,
d the Commonwealth's brief shall be filed at least ten days prior to the calling of the case.
nd the reply brief for the plaintiff in error not later than "the day before the case is called.
(c) Stipulatio11 of c!JoUnsel as to filing. Counsel for opposing parties may file with the
~erk a written stipulation changing the time for filing briefs in any case; provided, however,
at all briefs must be filed not later than the day before such case is to be heard.
5. Number of copies to be filed and delivered to opposing counsel. Twenty copies
each brief shall be filed with the clerk of the court, and at least two copies mailed or
elivered to opposing counsel on or before the day on which the brief is filed.
6. Size and Type. Briefs shall be nine inches in length and six inches in width, so as
conform in dimensions to the printed record, and shall be printed in type not less in size,
to height and width, than the type in which the record is printed. The record number of
e case and names of counsel shall be printed on the front cover of all briefs.
7. Non-compliance, effect of. The clerk of this court is directed not to receive or file
brief which fails to comply with the requirements of this rule. If neither side has filed a
oper brief the cause will not be heard. If one of the parties fails to fil e a proper hrief
can not be heard, but the case will be heard e:r parte upon the argument of the party by
h orn the brief has heen filed.
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IN THE SUPREME COURT OF APPEALS
OF VIRGINIA
AT RICHMOND
RALPH A. PICCOLO AND MICHELE PICCOLO, INDIVIDUALLY AND TRADING AS DANDY POULTRY
COMPANY, ......................... Plaiutif!s-iu-E"or

V.
A.

J.

WOODFORD, ADMINISTRATOR OF LOIS ANN
WOODFORD, DECEASED, .......... Defeuda,it-in-Error

PETITION FOR A WRIT OF ERROR
To the Honorable Chief lttstice a11d the Justices of the Supreme
Court of Appeals of Virginia:
Your petitioners, Ralph A. Piccolo and Michele Piccolo, individually and trading as Dandy Poultry Company, respectfully represent that they are aggrieved by that certain judgment of the
Circuit Court of Warren County, Virginia, entered against them
on the 1st day of -December, 1944, for Three Thousand Dollars
($3,000.00), and interest from the 15th day of December, 1944,
in proceedings held pursuant to a notice of motion for judgment
, for Fifteen Thousand Dollars ($15,000.00)by A. J. Woodford,
Administrator of Lois Ann Woodford, deceased, the plaintiff in
the court below, your petitioners, Ralph A. Piccolo and Michele
Piccolo, individually and trading as Dandy Poultry Company, be. ing the defendants in the said lower court.
This notice of motion for judgment was filed at Front Royal,
Virginia, before the Circuit Court aforesaid, and in said notice of
motion claim was asserted for Fifteen Thousand Dollars
($15,000.00) damages based upon the death of Lois Ann Woodford as the result allegedly of the negligence of the agent and
employee of your petitioners whose motor truck was being
2*
*operated on a street of the Town of Front Royal, Virginia,
by the said employee.
Your petitioners further represeht that pleas ·of not guilty were
filed by each of them, and your petitioner, Michele Piccolo, filed
affidavits that the motor truck which struck the said Lois Ann
Woodford was not owned, operated or controlled, in any manner
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whatsoever, by the petitioner, Michele Piccolo, and that the said
Michele Piccolo was not an owner, co-owner, partner of or in ·the
Dandy Poultry Company, nor that he was trading as the Dandy
Poultry Company; that by an order entered on the 3rd day of
J anµary, 1944, your petitioners were granted leave to file pleadings
to said notice of motion for judgment within twenty days from
that date, and upon motion of the defendant-in.-error, trial of the
action was set for the 9th day of March, 1944; that by agreement
of counsel, the case was not tried on the 9th day of March, 1944,
but was set for trial on the 9th day of November, 1944; that on
the 9th day of November, 1944, a demurrer was filed on behalf of
your petitioner, Ralph A. Piccolo, which was sustained in part and
overruled in part, as will more fully hereinafter appear, and at that
time your petitioners moved for a continuance clue to the absence
of a witness, which motion was denied, as will more fully hereinafter appear, and the case was tried before a jury on the 9th and
10th days of November, 1944.
There was a verdict and judgment for Three Thousand· Dollars
($3,000.00) in favor of the said plaintiff, A. J. Woodford, Administrator of Lois Ann ·woodford, deceased, which the Judge of
the Circuit Court of Warren County refused to set aside as being
contrary to the law and the evidence, and also refused to ·grant
a new trial on the ground of the misconduct of a juror, of which
verdict and judgment your petitioners now complain.
3*

*ST ATEMENT OF FACTS

On the 1st day of June, 1943, a truck driven by one Harrison
Clinedinst was being driven in a southerly direction in the Town of
Front Royal, in Warren County, on North Royal Avenue of said ·
town, and at a point just north of Chester ~treet (an intersecting
street) and between Third and Fourth Streets ( intersecting streets)
of said town, the truck collided with Lois Ann 'Woodford then and
there riding a bicycle (R. p. 27, 28). Royal Avenue runs in a north
a:id south direction and· is intersected by Chester Street on the east
at an angle and by Third Street on the west and also intersected by
Fourth Street which crosses Royal Avenue (R. p. 28 and Plaintiff's
Exhibit One). The accident was investigated by Thomas J. Starrett, State Police, who found the truck headed south four feet
from the west curb and behind the truck fifteen steps from the
front thereof a m<\rk appearing to be a bicycle tire mark on the
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street, and another mark nine steps from the first mentioned mark
and toward the truck which appeared to be the imprint of a bicycle
tire in the soft surface of the asphalt street (R. p. 28, 29). The
day was warm and the aspha·t of the street was soft (R. p. 29).
There were no blood marks on the truc.k and no brake marks made
by the truck. At the left front of the bumper straight down from
the head light and at another point near the ,right end of the
bumper, the dust was brushed off (R. p. 29). The Street was fortyone feet two inches wide and there was no indication that the
truck had either turned to left or right prior to the collision or
afterwards (R. p. 30). The distance from the intersection of
Fourth Street to the mark which appeared to indicate. the point
where the bicycle was run over was forty steps or approximately
one hundred feet, and from that point north to what appeared to
be the point .of impact was a distance of twenty-seven feet
4*
( R. p. 30, 31). There was *no evidence of speed on the
part of the truck and the driver testified that he was going
from ten to fifteen miles an hour at the time of the accident and
since he had enter¢ the corporate limits of the town (R. p. 31,
58). The marks in the highway appeared to have been made by the
left front wheel of the truck ( R. p. 34).
There was no evidence of the child, Lois Ann Woodford, having
been dragged ( R. p. 33). The child was seen by Dr. Leste J. Hansborough; who arrived at the scene by chance and found the child
lying on the west side of Royal Avenue (R. p. 36). The child was
also examined by Dr. Dixon Whitworth (R. p. 38, 39) and by
Dr. W. E. Linn (R. p. 39, 40). Examination by x-ray showed that
.there was no fracture of the ~.kull, and it was the opinion of Dr.
W. E. Linn that the child suffered a concussion of the brain (R. p.
41 ), and there was no evidence of other injuries. The child was
twel\'e years of age on July 4th preceding the accident, or nearly
thirteen years of age, weighed about 140 pounds, was about five
feet five inches in height, was about to complete the seventh grade
in school, and was well developed for her age (R. p. 42, 45, 46).
She had been accustomed to ride a bicycle daily for two or mo.re
years and was accustomed to ride the bicyc'e upon which she was
injured, although that bicycle wa:s not owned by her (R. p. 46, 47).
The accident occurred about 6 :30 P. M., and when examined by
Dr. Dixon Whitworth, "she just seemed to be very highly nervous,
showing very little seriou~. injury," ·but be~ame irrational at t11nes
an'tJ \VaS semi-conscious at times Until her death between 7 :30 °arid··
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8 :00 o'clock of the morning following the acciderit ( R. p. 38, 40,
44). She was survived by her parents and by one brother ( R. p.

45).
The frame of the bicycle and the rear wheel were damaged ( R.
p. 29) 30, 31, 44, 45, and Plaintiff's Exhibit Two, Plaintiff's
5*
Exhibit'Three, and *Plaintiff's Exhibit Four).
At the time of the accident the driver of the truck, Harrison Clinedinst, stated to the witness, Starrett, that he had seen the
child coming from the left side of the street going south and then
cutting in front of him a:t at once (R. p. 31), and although the
child and bicycle appeared suddenly in front of the driver, Clinedinst, he was positive that she came from his .left ( R. p. 59, 60).
, The witness was certain that she was crossing from left to right
in front of him and he appliecl his brakes "right then," and he did
not think that the truck moved more than the length of the truck
( R. p. 59, 60). When the truck stopped, the child was lying with
her legs between the front and rear wheels of the truck and under
the truck (R. p. 60). The driver estimated that she was about four
feet in front of the bumper of his truck when he first saw her ( R.
p. 59, 656, 66). She was traveling from the left of the driver in a
"bias" direction .,in front of and across the line of travel of the
truck ( R. p. 66, 67) .
. .At the time of the accident Clinedinst was operating a truck
owned by and registered in the name of Ralph A. Piccolo from
Edinburg, Virginia, to Washington, D. C., to meet another truck
which he intended to bring back to Edinburg, Virginia, after turning the truck im·olved in the accident over to the driver of the
second truck to be by him driven to New York City to deliver the
load of chickens on the truck at the ti.me of the accident ( R. p.
48, 54, 61, 63, 68, 69, and Defendant's Exhibit No. l, Defendant's
Exhibit No. 2, and Defendant's Exhibit No. 3 ). At the time of
the accident he was accompanied by the petitioner, Michele Piccolo,
who was returning to New York City from Edinburg, Virginia
(R p. 49, 62, 72). The load of chic.kens on the truck at the
time of the accident was to be delivered to Michele Piccolo at his
retail poultry business in New York City and payment for
6*
said *chickens was to be made to the truck driver upon
arrival in New York City (R. p. 61, 73). Clinedinst had
driven trucks all of his life since beco~ing large enough to do so,
but had driven trucks. for Ralph A. Piccolo. for less than- a year
pr.i~r· to the accident (R. p. 50, .60). He was paid" by Ralph -A,
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Piccolo and testified that he was working for Ralph A. Piccolo
and not for Michele Piccolo ( R. p. 51).
Ralph A. Piccolo testified that the business operated at Edinburg
as the Dandy Poultry Company, including the truck involved in
the accident, was his business and property and was turned over to
hfm ·by his brother, Carmine Piccolo, when the latter was inducted
into the Army ( R. p. 54, 55, 70, 74). Ralph A. Piccolo came to
Edinburg, Virginia, in the summer of 1942 and was at· that time
twenty years of age (R. p. j4, 69). Ralph A. Piccolo was advised
that being under twenty-one years of age, he could not transfer
property and cou ·d not draw checks ( R. p. 80, 81), and funds of
the business at Edinburg were deposited to the credit of Ralph A.
Piccolo, Michele Piccolo, and the Dandy Poultry Company, although the father, Michele Piccolo, did not draw cheaks upon the
account ( R. p. 55, 71, 72, 80, 83). Such profits as were made from
the business during the· operation by Ralph A. Piccolo belonged
to him and the losses were borne by him ( R. p. 54). Ralph A.
Piccolo charged Michele Piccolo commissions·on poultry as he did
his other customers ( R. p. 72). The land and buildings in which
the business at Edinburg was operated were acquired by Carmine
Piccolo in the early part of 1942 with money of his own, and he
operated the poultry business under the name of Dandy· Poultry
Company until his induction into the Army late in 1942 (R. p. 79),
and late in 1942 when Carmine Piccolo was about to go overseas,
he conveyed the real estate and buildings in which the business was
operated to Michele Piccolo for a nominal consideration of
7*
One Dollar ( R. p. 84). The property had originally *been
purchased by Carmine Piccolo with his own money ( R. p.
86) ..
On the trip on June 1, 1943, oh which the accident occurred,
Michele Piccolo was returning to New York City after visiting his
son, Ralph A. Piccolo, for several days (R. p. 72, 73).
ASSIGNMENT OF ERROR NO. I .

··.

. THE COURT ERRED IN OVERRULING
THE SECOND GROUND OF DEMURRER
TO THE NOTICE OF MOTION FOR
JUDGMENT IN RESPECT TO THE DUTY
OF THE DEFENDANT TO SOUND HIS
· ·· HORN, AND IN OVERRULING THE
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THIRD GROUND OF DEMURRER TO
THE NOTICE OF MOTION FOR JUDGMENT IN RESPECT TO THE DUTY OF
THE DEFENDANT TO PASS TWO FEET
TO THE LEFT OF PLAINTIFF'S INTESTATE.

The following allegation is made in the notice of motion for
judgment in respect to the location of your petitioner's truck and
the decedent, Lois Ann Wood ford :
"And -at the same time you, through your duly authorized and constituted agent and employee, acting within
the scope of his authority and in the course of his employment were operating a certain motor truck fully
loaded in a southernly direction along said street approaching the said plaintiff's intestate from the rear; and,
Thereupon, it became and was your duty to exercise
and observe the following precautions, in order to avoid
a collision with the plaintiff's intestate:
* * * "
There is no allegation in the notice of motion, however, that the
truck was passing or attempting to pass the bicycle ridden by Lois
A.nn Wqodford. The notice of motion for judgment charges that
it was the duty of your petitioners:
*"To sound your horn and give warning to the
8*
plaintiff's intestate of the approach of your said
truck"
The statute upon which the negligence here alleged is based is as
follows:

"* * * ( b) The driver of an overtaking motor vehicle
when traveliug outside of a busiuess or reside11ce district
as herein defined shall give audible warning with his
horn or other warning device before passing or attempting to pass a vehicle proceeding in the same direction."
Sec. 2154 ( 116) of the Code of Virginia. (Italics supplied).
Since the location· alleged of the two vehicles at the time of the
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accident clearly indicates that the accident occurred in a business
or residence district of the Town of Front Royal, it is submitted
that it was not the duty of the driver of your petitioner's truck to
sound his horn or other warning device upon approaching the bicycle from the rear, even though he was passing or attempting to pass
the bicycle, and that since it is not alleged that he was pass:ng or
attempting to pass the bicycle, it was not his duty to sound his said
horn.
It is charged in the notice of motion that it was the duty of the
driver of petitioner's tntck:
"In overtaking the plaintiff's intestate, to pass her at
least two feet to the left of the vehicle, upon which she
was riding, according to the requirements of the statutes
of Virginia made and provided."

The statute upon which this charge of negligence is based is
Section 2154 (116) (a) of the Code of Virginia, which follows:
"The driver of any vehicle overtaking another vehicle
preceeding in the same direction shall pass at least
9*
two feet to the left thereof, and shall not again
drive to the right side of the highway until safely
clear of such overtaken vehicle, except as hereinafter
provided."
Since it is not alleged that petitioner's truck was overtaking and
passing the bicycle operated by Lois Ann Woodford, it is submitted that it was not, ther~fore, his duty to pass at least two feet
to the left thereof as required by the statute.
ASSIGNMENT OF ERROR NO. II.
THE COURT ERRED IN DENYING THE
MOTION FOR A CONTINUANCE OR
POSTPONEMENT OF TRIAL DUE TO
THE ABSENCE OF A WITNESS.
This case was set for trial on the 9th day of March, 1944, by
'order entered the 3rd day of January, 1944, upon motion of the.··
plaintiff;. and upon motion of the plaintiff ( R. p. 8), it was. con._·
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tinued to the September, 1944, Term (R. p. 23), and by agreement
in September, it was set for trial on November 9, 1944 (R. p. 23).
The witness in question was one Helen Moyer, living in Philadelphia, Pennsylvania, at the time of the trial on November 9th and
10th, 1944 (R. p. 22). She was the only available living eye witness ta the accident other than the occupants of petitioner's truck,
and had indicated to one of counsel for your petitioners that she
would be available and "ready to come" in March and again in
September at the times set for trial ( R. p. 23, 24). Motion was
made for a postponement of the case to the first of the following
· week and also for two days, rather than for a continuance to
another term· ( R. p. 24). The witness, Helen Moyer, and her
husband were driving in a car immediately to the rear of petitioner's truck at the time of the accident, and her husband
10*
died before the time of the trial (R. p. 22). *Mr. Brumback, of counsel for your petitioners, wrote on November 1,
1944, a letter to the witness in Philadelphia, Pennsylvania, informing her of the trial on November 9, 1944, and arranging for her
presence as a witness !R. p. 22, 25). Mr. Wright, of counsel for
your petitioners, talked with the witness on the telephone on Sunday preceding the trial (November 5, 1944) and was informed
that she was employed in a war plant and had difficulty in getting
off from her work, but the witness promised to get in touch with
your petitioners' attorneys the next morning (November 6, 1944)
if there was any difficulty about her getting off from work ( R. p.
22). Counsel again tried to reach the witness by telephone on
Tuesday (November 7, 1944), but were unable to reach her in person (R. p. 22). Counsel then wired the witness on Wednesday
(No,•ember 8, 1944), and not receiving a reply, again attempted to
reach her by telephone without success, but counsel was able to talk
to the mother of the witness, who promised that she would see
that the witness got the telegram and to see that witness would
wire as to her ability to be present as a witness (R. p. 22, 23). The
motion for a postponement was denied by the court ( R. p. 24).
The evidence in the case shows that Lois Ann \Voodford rode
her bicycle from the left and rear of your petitioner's truck, and
this being true, it is apparent that the witness, Helen Moyer, and
her husband ( deceased at the time of the trial) were in a positJon
where they alone of the available witnesses could see the path where
the bicycle was operated, since their car was being operated immediately to the rear ·of the said truck The lower court was of the
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opinion that the opportunity of this witness for testimonial knowledge of the accident was less than that of your petitioner, Michele
Piccolo, who at the time of the accident occupied the same seat in
the truck with Harrison Oinedinst, the driver thereof ( R.
11*
p. 15). However, *it is earnestly contended that this is not
the case. If we assume the evidence of Harrison Clinedinst
to be true, and it is not contradicted, then Michele Piccolo, who
was seated to the right of Harrison Clinedinst, had certainly no
more opportunity than Harrison Clinedinst, and probably less, to
observe the approach of the bicycle from the left and rear of the
truck (R. p. 31, 59, 60, 66, 67).
While it is concedw that a motion for a postponement or a continuance is addressed to the discretion of the trial court, it is difficult to see why anyone would have been damaged or prejudiced by·
a postponement of the case for a few clays.
The trial court was of the opinion that a motion for a continuance mrtsf be supported by affidavit showing the essential facts
(R. p. 24, 14). The case of 1.lfcElroy v. Conww11·wcaltlz, 153 Va.
877, 149 S. E. 481, is cited as authority for the necessity of such
affidavit. It is conceded that there was an affidavit filed in the last
mentioned case and that in numerous instances affidavits have been
filed in support of motions for a continuance. However, your
petitioners submit that there is no Virginia case which ·has passed
directly upon the question of the necessity for such an affidavit, and
petitioners are unable to find any statutory requirement for such an
affidavit. It is submitted that the case of McElroy v. Commo11wealtlz, supra, does not pass upon this precise question, the Court
saying:
"The general rule is that a motion for continuance is
addressed to the sound discretion of the trial court, and
that while the appellate court is invested with supervisory powers, it will not reverse the action of the trial
court in refusing to grant a continuance, unless such
action was plainly erroneous. Hite's Ca,,;c, 96 Va. 493,
31 S. E. 895, 896, and authorities cited.
In the instant case no affidavit was filed by the accused setting forth the materiality of the absent witness. No
allegation is made that the husband, if present,
12* ·*would have testified to a single material fact, in
aid of accused, that was not offered in her de-
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fense. That he would have testified substantially as had
accused and the stepson is plainly inferable. Such evidence would have been purely cumulative. It would be
going far afield to argue that the jury would have given
such credit to the evidence of the absent husband as
would have led to an acquittal, when the jury refused to
give credit to the evidence of the accused, corroborated
even to the minutest detail by the stepson.
The true rule which should guide the trial courts in
passing upon a motion for continuance is not that the
evidence is merely cumulative and corroborative, but that
it is of such a material character that only the absent
witness is cognizant of it, and that the accused would be
put to a great disadvantage in being deprived of such
evidence.
While it is true that the summons for Emmitt McElroy was duly issued and directed to the sheriff of Wise
County, his voluntary absence from the county at_ this
critical time ( which absence was known to the accused,
and this fact was not imparted to the sheriff of vVise
county), must have influenced the trial court in reaching
the conclusion that the real basis for the motion was to
evade the trial. Where the circumstances of the particular case satisfy the court that the real purpose in moving
for a continuance is to evade a trial, then, though the
witness has been actually ·summoned and the party accused has made affidavit showing the materiality of the
absent witness, and the he cannot safely go to trial without the witness, the continuance should be refused, Hewitt v. Commonwealth, 17 Gratt. (58 Va.) 627; Mendum
v. Comonmwealtli, 6 Rand. (27 Va.) 704."

While petitioners are aware that the decision of the trial court
in respect to a motion for a postponement or for' a continuance is
usually upheld, it is submitted that the record does not show that
there was any effort on the pa~t of your petitioners to delay the
trial of this case, that the evidence of the witness, Helen Moyer,
was not merely cumulative, hut, under the circumstances, diligence
was shown in the effort to obtain said witness, and in justice to
your petitioners the testimony of this eye witness to the accident

Ralph A. Piccolo et als v. A. J. Woodford, Admr.

11

should have been heard, and that no one would have been injured
by a postponement of the trial for this reason.
13*
*In the case of M ycrs and Axtell, Receivers, v. Trice, 86
Va. 835, 11 S. E. 428, the wrong witness was summoned,
and the mistake being discovered right before trial and too late to
secure the presence of the right witness, and leading counsel being
absent by reason of sickness, it was held that the refusal of the
trial court to grant a continuance was error, each of the grounds
being sufficient for a continuance, and the Court said:
"It may, therefore, be said, in general, that a continuance may be granted, not only for the absence of a
party or of his counsel, from unavoidable circumstances,
but for ho11est mistake or a11ythilig amom,ti11g to a seriorts surprise. In all such cases, however, the application
should be watched with jealousy, and the discretionary
power of the court exercised with caution; but, if there
is 11ot s11fficie11t reason to induce the belief that the alleged ground of the motion is f eig11cd, a continuance
should be gra11ted, rather titan to scrioi,sly imperil t/ie
just deten11inatio11 of the cai,se by refusing it."
(Italics supplied).

ASSIGNMENT OF ERROR NO. III
THE COURT ERRED IN REFUSING A NEW TRIAL ON
GROUNDS OF THE MISCONDUCT OF A JUROR,
WILLIAM J. LOCKHART.
It appears from the affidavits of the attorneys for your petitioners that there was a recess in the trial of this case on the 10th day
of November, 1944, from six o'clod<, P. -M., until seven o'clock,
P. M., and that during said recess the jury trying the case was
permitted to eat and was specifically directed and instructed by the
Judge not to have any conversation with any persons relative to
said case; that at about 6 :55 o'clock, P. M., of that day, William J.
Lockhart, one of the jurors trying the action, was found in conversation with A. J. Woodford, the plaintiff in the court be14* low, in the *presence of E. E. Marlowe, Sehriff of Warren
County, in the office of the Judge of said court (R. p. 107,
108, 110, 111). It further appears that on the 14th day of November, 1944, the said E. E. Marlowe, Sheriff, stated to counsel for
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petitioners that nothing was said by William J. Lockhart to A. J.
Woodford, but the said Sheriff stated that counsel for petitioners
had better drop any motion for a new trial "and that they were
lucky that the verdict was not for Ten Thousand Dollars;" that the
said E. E. Marlowe refused to state why the petitioners were
"lucky," and he appeared to be both nervous and angry ( R. p. 109,
111, 112). It appears from the affidavit of A. J. Woodford that he
was in the Judge's chamber with E. E. Marlowe, the Sheriff of
·warren County, when the juror, William J. Lockhart, entered the
room and engaged in a conversation with the Sheriff which did not
relate to the trial, and the said Woodford denies that he had any
conversation with the said Lockhart, the juror (R. p. 113, 114).
From the affidavit of E. E. Marlowe, Sheriff, it appears that no
conversation took place between the plaintiff, Woodford, and the
said juror (R. p. 114, 115). However, it is not denied that the
juror, the plaintiff, and the Sheriff were together in the Judge's
chamber and no explanation has been offered as to why the Sheriff
should have advised petitioners' attorneys to stop their effort to
obtain a new trial and that they were "lucky" that the verdict had
not been for Ten Thousand Dollars. Likewise, no effort was made
by plaintiff's counsel to show why the juror, \Villiam J. Lockhart,
either by affidavit or otherwise, was in the room with the plaintiff
and what transpired between him and the plaintiff, Woodford.
While it is conceded that petitioners are unable to show what
conversation, if any, took place between the plaintiff and the juror,
Lockhart, it is submitted that under the circumstances ir:i
15*
this case, the trial court *erred in refusing to grant a new
trial.
In the case of Lit~ v. Harmau, 151 Va. 363, 144 S. E. 477, in
considering the setting aside of a verdict where one of the jurors
had taken an unauthorized view of the scene of an automobile
accident, this Court said :
"Such is the respect which this court pays to the verdict of a jury that the trial courts should always be alert
to see that the jurors are 1101 subject to any imfair or. improper infli,te11ces, and that all of the testimony which
te11ds to affect their co11clrtsio11 shall be produced in open
cottrt. It follows that this court should uphold and not
reverse a trial court upon such a debatable question, unless there has been a clear abuse of discretion.
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Our conclusion, then, is that no reversible error was
committed by the trial court judge in setting aside the
verdict at the first trial because of the juror's unauthorized view of the premises and his communication of the
results of his observation to the other jurors. in the privacy of the jury room." (Italics supplied).
ASSIGNMENT OF ERROR NO. IV.
THE COURT ERRED IN REFUSING TO SET ASIDE THE
VERDICT BECAUSE OF THE IMPROPER ARGUMENT
OF PLAINTIFF'S COUNSEL IN READING A LAW
BOOK TO THE JURY.
During the argument of counsel for the plaintiff, counsel for the
plaintiff picked up a volume of Southeastern Reports from counsel
table, a book obviously a law oook,_ and after objections by petitioners' counsel, read the following statement from Harris v.
Wright, 172 Va. 67, 200 S. E. 597, 599:
" 'I may observe at this point that the Appellate Court
of this State appears to have steadily grown more strict
in the application of the rules regulating the operation of
automobiles on the highways of the Commonwealth with
reference to children. These duties may entail a marked
degree of care and precaution on the part of the drivers
of automobiles, but they have their basis in a
16*
solicitude for the welfare of those who are not
competent to take pains for their own protection.
The automobile, so it would seem, is a necessity of
modem life, but it is not to be permitted to become a
Moloch to whom weak and helpless innocence is to be
sacrificed. Not everything must yield to consideration of
dispatch and haste. Pedestrians, and even children, have
a right to the use of the highways, and these rights approximate the rights of the motor vehicle.
The roads are for the automobile. They are made
straight and smooth for the automobile, 1Jut they are
made also for the convenience of pedestrian traffic, including children who may necessarily have to use
them.'" .(R. p. 105, 106).
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It is settled law in Virginia, although the view was at one time to
the contrary, that it is not proper for counsel to read to the jury
from law books.
"In Taylor v. Mallory, 96 Va. 18, where the right of
counsel, in his closing argument before the jury, to refer
to the result of a former trial of the case, and make
other remarks not thought to be justified, was called in
question, this court said: 'It is the duty of counsel in
argument to confine themselves to the case at bar, the
evidence properly before the jury, and the law as laid
, down by the court in its instructions; and an unwarranted departure from this duty might make it necessary
to set the verdict aside.'
* * * * * *
It being the settled rule in Virginia that it is the duty
of the court to instruct the jury as to the law, and the
duty of the jury to. follow the law as laid down by the
court, and it being, further, the prevailing and proper
practice, for the court to give its instructions in writing,
in advance of the argument, it would seem to follow as
necessary consequence that counsel should be confined,
in their argument from legal premises, to the propositions of law embodied in the court's instructions. To allow authorities to be read to the jury from the books
would be calculated to confuse and mislead them, and
·cause them to disregard the court's instructions, and deduce from the books their own idea of the law, which
they are not permitted to do. It is often difficult to interpret the language of the books, and a matter of perplexity and doubt to apply the principles involved, or to
determine whether the ruling in a given case has
any application to the case under trial. These
17* doubts *and difficulties are supposed to·have been
solved by the court, and the law applicable to the
particular case deduced from the books, and given to
the jury in the form of written instructions. Whatever
may be avowed by counsel as the purpose for which authorities are read, that does not obviate the evil effect
that would almost certainly flow from permitting them
to be read. The due and speedy administration of justice,
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to say nothing of the duty which the court owes to its
own self-respect, demands that counsel should be confined in their argument before a jury, from legal premises, to the propositions of law embodied in the court's
instructions, and should not be permitted to read authorities from the books.

* *

*

*

*

*

***In the case of N. & W. Ry. Co. v. Harma,i:s Admrs., the subject is discussed and a contrary view taken.
Without, however, prolonging this opinion to review
that case, or to determine whether or not the question
w~s there involved and called for a decision, it must
suffice to say that, in so far as it is in conflict with the
views herein expressed, it is overruled." Newport News,
&c. R. Co. v. Bradford, 100 Va. 231, 40 S. E. 900.

In addition to the many objections to permitting counsel to read
from law books which appear in the case of Newport Ne1.vs, &c.
R. Co. v. Bradford, supra, all of which manifestly apply in the instant case, we have here a statement lifted bodily from a case in
which the facts are not parallel in any sense to the case at bar, and
which, when so read to the jury, are calculated to be of an unusually inflamatory and prejudicial nature. The learned trial judge, in
refusing to set aside the verdict upon this ground, cited the case
of Jackson. v. C. & 0. Ry., 179 Va. 642, 651, 20 S. E. (2d) 489.
That case did not involve the reading of a law book to a jury in
any sense of the word, but so far as it can be considered as authority upon this c1uestion, dealt with the duty of a party when he objects to the introduction of ·evidence to state the grounds of his objection. .In the instant case, counsel for petitioners quite
18*
frankly admit that they *have never been presented ,vith a
similar attempt on the part of opposing counsel to read to
the jury from a law book. It may also be observed that the excerpt specifically points out that the Appellate Court of this State
was quoted as holding the views set forth in the excerpt read.
It is obvious, we think, that the unfortunate death of the child
in the case at bar was almost certainly calculated to elicit the symathy of the jurors regardless of any negligence or lack of negligence on the part of petitioners, and when this quotation from the
foregoing case purporting to be the views of the Supreme Court of
Appeals of Virginia was read to the jury, it can hardly be-doubted
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that it was distinctly and clearly prejudicial to your petitioners. It
is earnestly and sincerely contended on behalf of petitioners that ·
the verdict and judgment in this case should be set aside and a
new trial granted because of the improper reading from said law
book to the jury.
ASSIGNMENT OF ERROR NO. V.
THE COURT ERRED IN REFUSING TO SET ASIDE THE
VERDICT AS CONTRARY TO THE LAW AND THE
EVIDENCE AND THE VERDICT BEING WITHOUT
SUFFICIENT EVIDENCE TO SUPPORT. IT.
Petitioners earnestly contend that the evidence in this case as to
the accident is highly conjectural and speculative. The evidence,
stated briefly, is that Harrison Clinedinst was operating the motor
truck involved in the accident in a southerly direction in the Town
of Front Royal on North Royal Avenue of said town (R. p. 27,
28), and that said street was forty-one feet two inches in width
( R. p. 30). The truck was proceeding in a straight direction along
said street without turning to right or left (R. p. 30), and
19*
*was proceeding at a speed of from 10 to 15 miles per hour
(R. p. 31, 58). When the truck reached a point between
Third and Fourth Streets ( intersecting streets) of said town, it
collided with Lois Ann Woodford then and there riding a bicycle
(R. p. 27, 28). When the truck came to rest, itwas headed south
fo~r feet from the west curb on its own right side of the road and
to the rear of said truck a distance of fifteen steps to the front of
said truck, there appeared to be a bicycle tire mark on the street
( R. p. 28, 29). Between that mark at1d the truck and nine steps
from the first mentioned mark toward the truck, thtre appeared to
be the ·imprint of a bicycle tire in the soft surface of the asphalt
street, (R. p. 28, 29). These marks appeared to have been made by
the left front wheel of the truck (R. p. 34). At the left front
bumper of the truck straight down from the headlight and at another point near the right end of the bumper, the dust was brushed
off ( R. p. 29). There was no evidence that the decedent was
dragged_ ( R. p. 33), and there were no blood marks on the truck
or elsewhere. The frame of the bicycle ridden by the decedent and
its rear wheel were damaged (R. p. 29, 30, 31, 44, 45, and Plaintiff's Exhibit Two, Plaintiff's Exhibit Three, and Plaintiff's Exhibit Four). The evidence _was that the child died of concussion of
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the brain and had no other in juries ( R. p. 41 ) . The child was
within approximately one month of being thirteen years of age,
weighed 140 pounds, was about five feet five inches in height, and
was well developed for her age ( R. p. 42, 45, 46). .f\t the time of
the accident, she was about to complete the seventh grade in school,
and she had been accustomed to ride a bicycle daily for two or
more years and accustomed to ride the bicycle upon which she was
injured.
The driver of the truck, Harrison Clinedinst, was certain that
the child was crossing from left to right in front of him in a bias
direction and across the line of travel of the truck, and
20*
when he first saw her, he *estimated that she was about four
feet in front of the bumper of his truck (R. p. 59, 60, 65,
66, 67). He applied his brakes "right then" and did not think that
his truck moved more than its-own length (R. p. 59, 60). When the
truck stopped, the driver testified that the child w~ lying with her
legs between the front and rear wheels of the truck and under the
truck (R. p. 60), but there is no evidence whatever that any of the
wheels of the truck went over the child.
This, we submit, is the only evidence in the case as to what
actually happened at the time of the collision, and we submit that
it does not show any negligence whatever upon the part of the
driver of petitioner's truck The truck was being operated at a
speed of not more than fifteen miles an hour in a straight and
orderly manner well to its right side of the street and within a
distance of four feet of the right hand curb or west curb of said
street, and immediately upon seeing the child, the drixer applied
his brakes. There is no evidence whatsoever in the case to indicate
that the child was ahead of the driver of the truck or at a place
where. he could have seen. her, or should have seen her, except for
the barest moment of time when she appeared four feet or less in
front of the bumper of the truck. While one may speculate that
the bicycle did not come from the left and rear of the truck, such
a view of this accident is sheer speculation. All of the evidence in
the case points to the fact that she did come from the left and
rear of the truck and that she was proceeding across the line of
travel of the truck in a "~ias manner" when struck. It is submitted
that ten to fifteen miles an hour is a low rate of speed for a truck
and likewise a low rate of speed for a bicycle, and that there is
nothing incredible or improbable in the view that the bicycle overtook tne truck traveling at such a low rate of speed from its

\

18

Supreme Court of Appeals of Virginia

rear.
*We submit that the damage to the rear wheel of the
bicycle does not indicate with any degree of certainty from
exactly what angle the said wheel was struck. It does appear that
the frame of the bicycle was run over by one wheel of the truck.
Whether or not the bicycle was struck at its front end or rear
end, if it were traveling in a bias direction 'across and in front of
the truck, depends entirely upon the relative rates of speed of the
vehicles and how near to the west curb of the street the decedent
had driven the bicycle at the instant of impact.
We submit that the case is striking:y similar to the case of Messick v. ilifaso11, 156 Va. 193, 157 S. E. 575, wherein this Court said:

21*

"The evidence introduced by the plaintiff leaves it
merely conjectural as to whether the defendants were
negligent or not. The facts and circumstances proved by
it are not such that they can be said to point by a fair
and reasonable inference to the conclusion that the defendants were negligent. The most that can be said of
it is, that under the facts and circumstances proven the
driver of Mason's tmck may have been guilty of negligence.
* * * * * *
When the driver of an automobile on the public highw~y does not see children in or near the roadway in such
a position that their childish impulses may reasonably
Ile expected to place thein in danger from passing automobiles, and there are no special facts or circumstances
known to the driver, or which ought to be kncia.vn to him
in the exercise of a reasonable lookout, which would put
an ordinarily prudent man on notice that children are,
or are reasonably to be expected to be, in or near the
roadway at a particular place, the driver is not chargeable with negligence merely because he does not anticipate that a child will or may step, or run out, into the
road at that place in front of his automobile, and does
not decrease his speed or increa~e his vigilance and care
accordingly. In such a case, until he sees or ought to
have seen the child, his permissible speed is no less, and
the degree of care and vigilance owed by him is no great-

I
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er in a case in which a child is involved than in a case in which an adult is involved."
22*

*The learned trial judge cites the case of Scott v. Crmwford, 172 Va. 517, 2 S. E. (2d} 301. In that case, a boy
about twelve years of age was riding a bicycle on his right side of
the highway and was struck by an automobile operated by one J. J.
Crawford. We submit that the case is readily distinguishable from
the case at bar. The facts in the case of Scott ,•. Crawford, supra,
were stated by this Court to be as fol!ows in its opinion:
"The accident happened in the broad day light; the
boy was riding the bicycle on the side of the road where
he should have been; the road was straight, from the
curve just outside of Strasburg, for a distance of 525
feet to the place of the accident; there was nothing on
the road between them to prevent the automobilist from
seeing the boy ancl the bicycle ahead of him, iu fact, he
said he saw the boy on the shoulder of the road when
he •was 300 feet mPa;•; the speed of the automobile was
estimated at from 40 to 45 miles, it may have been going
faster, for the witness, Nicholas, who was chopping
wood not more than 50 feet from the road, said that a
few minutes after the boy passed him the automobile
went by, and it was going so fast that he 'wondered what
was going on'; the automobile was not brought ~o a stop·
until it had proceeded a hundred feet beyond the injured
boy; * * *"

\

\\

In the case at bar, there is no evidence whatsoever that the bicycle was in front of the truck for anything more than tfie barest i:1stant of time; there is absolutely no evidence that the truck was
running any faster than fifteen miles an hour; and there is absolutely no evidence that Harrison Clinedinst, the driver, saw or
could have seen the decedent and her bicycle for anything but the
merest instant of time, and he "tight then" applied his brakes and
must have brought the truck to a stop practically "in its tracks."
We are well aware of the duty placed upon the driver of an automobile when he sees children in or near the road, and this Court in
the case of Ball v. Witten,..T55' Va: 40, 154 S. E. 547, and
23*
Price v. *Burton, 155 Va. 229, 154 S. E. 499, 501, and in
...;._:.~··.~ .. - _.. ··- -: •· •. -:.":··::··
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the case of Scott v. Crawford, supra, has clearly set forth
the rule in such cases. However, it is earnestly and sincerely submitted that the rule applicable in those cases has nothing to do with
the case at bar. There is absolutely no evidence that the child in
this case was at point where she was seen or could have been seen
by the driver of the truck for anything more than the slightest
moment of time prior to her being struck. .
In addition, we submit that the evidence to support a verdict
against the petitioner, Michele Piccolo, is insufficient even though
the conclusion may be reached that it is sufficient to support a verdict against Ralph A. Piccolo. The evidence is that Michele Piccolo
was returning to New York City on June l, 1943, the date of the
accident, in the truck driven by Harrison Clinedinst, after visiting
his son, Ralph A .Picco:o, for several days ( R. p. 72, 73). The
truck had been sent to New York City to deliver chicken's to the
place of business of Michele Piccolo in New York City by Ralph A.
Piccolo (R. p. 61, 73 ). There is no evidence whatever in the case
that the said Michele Piccolo exercised any control whatsoever
over the operation of the truck during said trip. The evidence is
uncontradicted that the truck was owned by and registered in the
name of Ralph A. Piccolo, and that he had acquired the truck and
the chicken business from his brother, Carmine Piccolo, and that
the petitioner, Michele Piccolo, had no interest in the business at
the time of the accident. The driver, Clinedinst, testified that he
' did not talk to Michele Picco!o on the trip upon ,vhich the accident
happened. The evidence is that Ralph A. Piccolo charged Michele
Piccolo, his father, commissions on poultry sold to him as he did
his other customers ( R. p. 72). In fact, it is submitted that the
only evidence in the case which would indicate that Michele
24*
Piccolo had an interest in the *business was the joint account in the Farmers Bank of Edinburg, Virginia, which
was d~posited to the credit of Ralph A. Piccolo, Michele Piccolo,
and the Dandy Poultry Company. We think the evidence of Ralph
A. Piccolo and the witness, Frank Monaco, shows clearly and satisfactorily the reason for the funds being deposited "in said bank in·
the manner indicated. There is no evidence that the father, Michele
Piccolo, drew upon said account or had any interest or ownership
in said account.

a

25*

*CONCLUSION

Your petitioners respectfully contend and submit that the verdict

;
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and judgment of the lower court in this case should be reversed,
that it should be remanded to the Circuit Court of Warren County
for a new trial for the foregoing reasons assigned, and respectfully
pray that they be awarded a writ of error pending the review of the
record by this Court, that a writ of supersedeas may be forthwith
awarded them upon such terms as this Court may deem proper,
and that this petition may be read in addition, as your petitioners'
opening brief, for which said petition~rs intend it.
A copy of this petition has been mailed to Elliott Marshall, Esquire, at Front Royal, Virginia, and a copy of this petition has
been mailed to H. F. Minter, Esquire, at Front Roya', Virginia,
who \vere the attorneys appearing for the plaintiff in the trial of
this case before the Circuit Court of Warren County, Virginia,
and said copy of this petition was mailed to them, and each of
them, on the 30th day of January, 1945. A copy of the record
has also been delivered to the said Elliott Marshall,· Esquire, at
Front Royal, Virginia.
The attorneys for your petitioners desire to state that this
petition for a writ of error and the record will be filed with Mr.
W. W. Smales, Deputy Clerk of the Supreme Court of Appeals of
Virginia, at Staunton, Virginia, on the 30th day of January, 1945,
and the attorneys for your petitioners desire to state orally the
reasons for reviewing the decision and action of the lower court
hereinabove complained of.
Respectfully submitted,
RALPH A. PICCOLO
By Counsel.
MICHELE. PICCOLO
By Counsel.
26*
R. S. Wright, Jr.
and
F. H. Brumback
Attonieys for Petitioners.
We, the undersigned attomeys, practicing before the Supreme
Court of Appeals of Virginia, do certify that in our opinion the
judgment complained of in the foregoing petition is erroneous and
· should be reviewed and· reversed by the Supreme Court of Appeals
of Virginia.
Given under our hands, this the 30th day of January, 1945.
R. S. WRIGHT~ JR.
F.·H. BRUMBACK
. ~--- .
.. ..•.,...

.
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Received January 3 of 1945
W. W. SMALES,
Dcpttty Clerk,
Feb. 28, 1945 'Writ of error and supersedeas awarded by the
court. Bond $4,000.
·
M.B. W.

RECORD
STATE OF VIRGINIA, TO-WIT:
In the Office of the Clerk of the Circuit Court of Warren County,
January 25, 1945.
A. J. 'Woodford, Administrator of Lois Ann Woodford,
Deceased, ..................................... Plaintiff
v.
- Ralph A. Piccolo and Michele Piccolo, Individually and
trading as Dan~· Poultry Company, ............ Defendants
NOTICE OF MOTION FOR JUDGMENT

To Ralph Piccolo and Miclzelc Piccolo, individ11all) a11d trading
a.s Dandy Po11ltr)' Company:
1

You and each of you, individually and collectively, are hereby
notified that on the 15th day of November, 1943, at ten o'clock
A. M. or as soon thereafter. as it may be heard, the undersigned,
A. J. Woodford, duly qualified administrator of Lois Ann Woodford, deceased, will move the Circuit Court of Warren County,
Virginia, at the Court House in Front Royal, Virginia, for a judgment against you individually and jointly, in the sum of FIFTEEN
THOUSAND DOLLARS {$15,000.00) which sum is due and
owing by you to the undersigned as a direct and proximate result
of the following damages and wrongs committed by you:
That heretofore, to-wit, on the first day of June, 1943, between
the hours of five o'clock and seven o'clock P. M. it being in the
daytime and the visibility clear, the plaintiff's decedent, Lois Ann
Woodford, ·a child twelve years of age, was riding upon
page 2
~a bicycle in a southernly direction upon Royal Avenue
at or· near its intersection with Fourth Street in the
Town of Front Royal, Wa~ren County, Virginia;
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And at the same time you, through your duly authorized and
constituted agent and employee acting within the scope of his au. thority and in the course of his employment were operating a certain motor truck fully loaded in a southernly direction along said
street approaching the said plaintiff's intestate from the rear; and,
Thereupon, it became and was your duty to exercise and observe
the following percautions, in order to avoid a collision with the
plaintiff's intestate:

I.
To drive your said motor truck in a manner so as to keep the
same under proper control at all times according to the statutes of
Virginia made and provided.
II.

In overtaking the plaintiff's intestate, to pass her at least two feet
to the left of the vehicle upon which she was riding, according to
the requirements of the statutes of Virginia made and provided.

III.
To keep a proper lookout ahead for vehicles traveling upon said
highway.

IV.
\:Vhen you arrived at a point where you saw or by the exercise
of reasonable care should have seen the plaintiff's intestate traveling upon said highway as aforesaid, to .keep a lookout and to use
ordinary care and caution,· commensurate with obvious danger in
order to avoid a collision with the plaintiff's intestate.
V.
To sound your horn and give warning to the plain-·
tiff's intestate of the approach of your said truck.
Yet, notwithstanding your said duty, you utterly failed to observe and perform the same in that you failed to keep your said
motor truck under proper control; in that you failed to pass the
plaintiff's intestate at least two feet to the left of the vehicle upon
which she was riding, and attempted to pass her to the right; in
that you failed to keep a sharp lookout ahead for vehicles traveling
upon said highway; in that when you arrived at a point where you
saw, or by the exercise of reasonable care, should have seen the
plaintiff's intestate tr~~el~~g _u~~~ ~a!~. hig~,~~~ as aforesaid_, you
page3
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failed to stop, slow down or turn your said motor truck to the right
or left in order to avoid a collision with the plaintiff's intestate,
which precautions had they been exercised by you would have.
avoided any coliision with the vehicle upon which the plaintiff's
intestate was traveling; and in that you failed to sound your horn
or give any timely warning to the plaintiff's intestate of the approach of your said motor truck as aforesaid;
And, as a direct and proximate result of your said negligence
and failure to observe the said precautions of any one or more of
them, you caused your said motor truck to be driven violently and
forcefully into the rear of the vehicle upon which the plaintiff's
intestate was riding as aforesaid, and as a direct and proximate
result of which she was thrown violently upon t~e surface of the
said roadway and suffered numerous and grievous wounds, contusions, lacerations and abrasions upon various portions of her body
and further suffered serious fractures of the skull and other bones
of her body, and which injuries directly and proximately caused the
death of the plaintiff's intestate, to-wit, on the 2nd
page 4
~day of June, 1943; and that as a direct and proximate
result of the death of the said plaintiff's intestate, the
plaintiff says that he is damaged in the sum of FIFTEEN THOUSAND DOLLARS ($15,000.00) for which he will move for judgment at the time and place aforesaid.
(Signed) A. J. WOODFORD
Admillislrator of Lois Am, Woodford,

Deceased.
BY COUNSEL
H. F. Minter and
·weaver, Armstrong and Marshall
Front Royal, Virginia, p. q.
PLEA OF NOT GUILTY
The said defendant, Ralph A. Piccolo, by his attorneys, comes
and says that he is not guilty of the premises in this action laid to
his charge,· in manner and form as the plaintiff hath complained.
. And of this the said defendant puts himself upon the country.
(Signed) ·F. H. BRUMBACK
and
(Signed) R. S. WRIGHT, JR., p. d;
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The said defendant, Michele Piccolo, by his attorneys, comes and
says that he is not guilty of the premises in this action laid to his
charge, in manner and form as. the plainti"ff hath complained. And
of this the said defendant puts himself upon the country.
(Signed)
(Signed)

F. lf. BRUMBACK
and
R. S. WRIGHT, JR., p. d.

AFFIDAVIT BY MICHELE PICCOLO
Commonwealth of Virginia,
County of Shenandoah, to-wit:
This day, in the County of Shenandoah, Michele Piccolo personally appeared before me, Mary E. Lambert, a Notary Public of
and for the County of Shenandoah aforesaid, in the State of Virginia, and made oath that he is named as a party defendant, individually and trading as Dandy Poultry Company, in a certain
notice of motion. for judgment now pending in the Circuit Court
of Warren County, Virginia, under the style of A. J. Woodford,
Administrator of Lois Ann Woodford, Deceased, Plaintiff, v.
Ralph A. Piccolo and Michele Piccolo, individually and trading as
Dandy Poultry Company, Defendants; that affiant denies that he
was operating a certain motor truck fully loaded in a southernly
direction along Royal Avenue in the Town of Front Royal, Warren
County, Virginia, approaching Lois Ann Woodford from the rear,
through affiant's duly authorized and constituted agent and employee, acting within the scope of his authority and in the course
of his employment, as alleged in said notice of motion,
page 6
~but on the contrary thereof, says that said certain motor
truck was not, on the said 1st day of June, 1943, or at
any time prior thereto, owned, operated, or controlled, in any way
whatsoever, by the affiant, nor by or through any agent, servant, or
employee of the affiant.
(Signed) MICHELE PICCOLO.
Micnefe "Piccolo.
Subscribed and sworn to before me, this 12th day of January,
1944. In Testimony \Vhereof, I have hereunto set my hand the
day; month and· year ·aforesaid.
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My commission expires the 2nd day of December, 1946.
(Signed) MARY E. LAMBERT,
Notary Public.
AFFIDAVIT BY MICHELE PICCOLO

Commonwealth of Virginia,
County of Shenandoah, to-wit:
This day, in the County of Shenandoah, Michele Piccolo per. sonally appeared before me, Mary E. Lambert, a Notary Public
of and for the County of Shenandoah aforesaid, in the State of
Virginia, and made oath that he is nam~d as a party defendant, individually and trading as Dandy Pou·try Company, in that certain
notice of motion for judgment pending in the Circuit Court of
Warren County, Virginia, under the style of A. J. Woodford,.Administrator of Lois Ann ·woodford, deceased, Plaintiff, v. Ralph A.
Piccolo and Michele Piccolo, individually and trading as Dandy
Poultry Company, Defendants; that neither on the 1st day of
June, 1943, nor prior thereto, was he, the said a~ant, an owner, a
co-owner, a partner, of or in the Dandy Poultry Company, nor
was he trading as the Dandy Poultry Company, as alpage 7
~leged in the aforesaid notice of motion.
(Signed)

MICHELE PICCOLO
Michele Piccolo.
Subscribed and sworn to before me, this 12th day of January,
1944. In Testimony \Vhereof, I have hereunto set my hand the
day, month and year aforesaid.
My commission expires the 2nd day of December, 1946.
(Signed) MARYE. LAMBERT,
Notary Public.
GROUNDS OF CONTRIBUTORY NEGLIGENCE
In pursuance to the order of the court upon motion of plaintiff
requiring that grounds of contributory negligence be filed, defendant submits the following grounds of contributory negligence on
the part of Lois Ann Woodford, plaintiff's intestate:
1. That the said Lois Ann Woodford rode her said bicycle at a
high rate of speed from the east side of Royal Avenue across said
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street diagonally and from the left rear side of defendant's truck
and across the line of travel of said truck and immediately in front
of said truck
2. That the said Lois Ann Woodford did not keep a proper lookout but rode her bicycle directly and immediately in front of defendant's truck which was then and there being driven in a lawful
and proper manner.
3. That it was the duty of said Lois Ann Woodford, plaintiff's
intestate, to keep a proper lookout for the traffic on said highway
and to keep her vehicle under complete control in accordance with
the statutes in such cases made and provided, but that in
page 8
~each and all of said duties she failed.
(Signed)
(Signed)

F. H. BRUMBACK
F. H. Brumback
R S. WRIGHT, JR.
R. S. Wright, Jr. p. d.

ORDER ENTERED JANUARY 3, 1944.
This day came the plaintiff by his attorneys and also came the
defendants, Ralph Piccolo and Michele Piccolo, individually and
trading as Dandy Poultry Company, by their attorney.
And whereupon the said defendants by this attorney, F. H.
Brumback Esq., prayed leave of the Court to file their pleadings to
the notice of motion for judgment of the plaintiff, which leave was
granted and it is accordingly ordered that the defendants be and
they are hereby granted leave and required to file their pleadings
to said notice of motion for judgment within twenty days from the
date of this order.
Upon motion of the plaintiff the trial of this action was set for
the 9th dav of March, 1943.

.

-

DEMURRER
The defendant, Ralph Piccolo, says that the notice of motion for
judgment in this action is not sufficient in law, and states the
grounds of demurrer relied on to be as follows:
( 1) That it is alleged that it was the statutory duty of the de• fendant to drive his' said motor truck in a manner so as to keep a
sharp _lookout ahead for vehicles traveling upon said
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~highway, whereas there is no requirement, statutory or
otherwise, requiring the driver of a motor vehicle to
keep a "sharp" lookout ahead for vehicles traveling upon said highway.
(2) That it is alleged that it was the duty of the defendant to
sound his horn and give warning to the plaintiff's intestate of the
approach of his said truck, but that under the statute of Virginia in
such cases made and provided, it was not the statutory duty as
alleged of the defendant in this case to sound his horn and give
warning to the plaintiff's intestate of the approach of his said truck
unless he was passing or attempting to pass the bicycle upon which
plaintiff's intestate was riding, and it is not alleged that the defendant was passing or attempting to pass such bicycle, and furthermore, since the accident is alleged to have taken place in a residence
district of the Town of Front Royal, it was not the duty of the
def enda,;,t to s~und his horn and give warning to the plaintiff's
intestate of the approach of his said truck even though he had been
passing or attempting to pass said bicycle.
( 3) That it is alleged that it was the duty of the defendant in
overtaking the plaintiff's intestate, to pass her at least two feet to
the left of the vehicle upon which she was riding, according to the
requirements of the statutes of Virginia made and provided, but it
is not alleged in the said notice of motion for judgment that the
defendant was overtaking the p~aintiff's intestate, so, therefore, it
did no~ become the duty of the defendant to pass plaintiff's intestate at least two feet to the left of. the vehicle upon which she was
riding.
( 4) That it is alleged in the notice of motion for judgment that
when the defendant arrived at a point where he saw or by the exercise of reasonable care should have seen the plaintiff's intestate
traveling upon said highway as aforesaid, to stop, slow down, or
turn his said motor vehicle to the right or left, in order
page 10 ~to avoid a collision with the plaintiff's intestate, whereas
this was not the duty of the defendant unless by the
use of ordinary care it plainly appeared to him that plaintiff's
intestate had no knowledge of his approach and was about to stop
her vehicle or drive it in such a manner as to cause a collision with
the truck of the defendant.
page 9

(Signed)
(Signed)

F. H. BRUMBACK
and
R. S. WRIGHT, JR., p. d.

•
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ORDER ENTERED NOVEMBER 9, 1944.
This 9th day of November, 1944, came again the plaintiff, A. J.
Woodford, Administrator of Lois Ann Woodford, deceased, and
also came the defendants, Michele Piccolo and Ralph A. Piccolo.
Thereupon, came a panel of nine, to-wit, Wm. J. Lockhart, John
F. Good, Russell Corron, T. N. Morrison, Somemrville Johns, J.
Lee Burke, A. Moody Dyke, J. F. Bennett and Charles E. Burke
who having been first duly sworn, were examined by the Court and
found free of any exceptions.
The plaintiff and defendants having each struck one, there remained Wm. J. Lockhart, John F. Good, Russell Corron, T. N.
Morrison, Sommerville Johns, A. Moody Dyke and J. F. Bennett
who were duly sworn as jurors in the case.
Opening statements having been made on behalf of the plaintiff
and the defendants, the evidence on behalf of the plaintiff and the
defendants was heard and completed.
The defendants then moved that they might be permitted to introduce the testimony of one Mrs. Helen Moyer, if such
page 11 ~witness could be produced tomorrow, and that otherwise
they rested their case, which motion the Court sustained, provided the witness be produced by 1.30 o'clock tomorrow.
Whereupon an adjournment was taken until 1 :30 o'clock tomorrow afternoon, after the jury had been admonished by the
Court not to talk to anyone about the case, or to permit anyone to
talk to any of them with reference to it.
ORDER ENTERED NOVEMBER 10, 1944.
This 10th day, of October, 1944, at 1 :30 P. M. pursuant to the
adjournment of the 9th day of October, 1944, came again the,plaintiff and the defendants, and the jury heretofore qualified and
sworn, and whereupon the Court read to the jury the twenty-one
instructions granted to the plaintiff and defendants.
And whereupon, after argument of counsel, the jury were presented with the pleadings and exhibits and retired to the jury room
to consider their verdict, and, after such consideration, returned
their verdict in the following form and figures:
"We the jury, upon the issues joined, do find a verdict for the
plaintiff against both of the defendants Michele Piccolo and Ralph
Piccolo in the sum of Three Thousand Dollars ($3000.00) and do
app·ortion said sum as follows: $1000.00 to the Father; $1000.00
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to the Mother; and $1000.00 to the Brother of Lois Ann.Woodford, deceased. ,
RUSSELL CORRON'

Forema1r'
which is ordered recorded as the verdict of the jury.
page 12 ~ And whereupon the defendants moved the Court to
set aside the verdict on the ground that the same is
contrary to the law and the evidence in the case and upon further
grounds to be assigned, and further moved for a new trial on the
ground of the alleged misconduct of a juror, the hearing of which
motions was set for the 18th day of November, 1944, at 10:00
o'clock A. M.
Upon motion of the plaintiff the defendants are required to file
such affidavits in support of said motion for a new trial as they
may be advised on or before the 15th day of November, 1944, and
the plaintiff is required to file his counter-affidavits thereto on the
18th ~ay of November, 1944.
FINAL JUDGMENT ORDER ENTERED
, DECEMBER 1, 1944
On the 18th day of November, 1944, came the defendants by
their attorneys and also came the plaintiff by his attorneys pursuant to the order heretofore entered in this cause on the
day
of November, 1944.
Whereupon the defendants renewed their motions to set aside
the verdict as contrary to the law and the evidence in the case on
the 5 grounds thereof set forth in writing and filed among the
papers of the cause ancl for a new trial on the ground of the misconduct of a juror, in support of which motion the defendants had
previously filed the affidavits of R. S. Wright, Jr. and Frank S.
Brumback.
And whereupon, upon leave granted, the plaintiff in open court
filed his counter affidavits of E. E. Marlow and A. J. Woodford
against said motion for a new trial.
page 13 ~ After argument of counsel the court took this cause
under advisement to consider his rulings upon said motions, and after such consideration, it is on the 1st day of December, 1944, adjudged and ordered that both of said motions be and
the same are hereby over ruled for the reasons set forth in a
memorandum of opinion of the Court which is filed among the
papers of said cause.
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It is accordingly, on this 1st day of. December, 1944, considered
by the Court that the plaintiff A. J. Woodford, Administrator of
Lois Ann Woodford, deceased, do recover of Ralph A. Piccolo and
Michele Piccolo the sum of THREE THOUSAND DOLLARS
($3000.00) with interest thereon from 'the 15th day of December,
1944, together with the plaintiff's costs in this behalf expended and,
further, that the said A. J. \Voodford, Administrator as aforesaid,
do distribute and disburse said fund so recovered by the payment
of the sum of ONE THOUSAND DOLLARS ($1000.00) to A.
J. Woodford; ONE THOUSAND DOLLARS ($1000.00) to
Verna L. Woodford the mother of Loii. Ann Woodford, deceased;
and the remaining ONE THOUSAND DOLLARS ($1000.00)
to John Russell v\roodford the brother of the said Lois Ann
Woodford, deceased, but, however, the defendants having indicated their intention to apply for a writ of error, the execution of
this judgment is hereby suspended for a period of sixty days from
the 1st day of December, 1944, and thereafter until such petition is
acted on by the Supreme Court of Appeals of Virginia, if such
petition is actually filed within the specified time, provided the defendants, or some one for them, or either of them, shall give or file
a bond in the Clerk's Office of this Court, with surety to be approved by the Clerk, in the penalty of Thirty five hundred
($3500.00) if corporate surety or $7000.00 if personal surety, and
conditioned as provided in Section 6338 of the Code of Virginia.
page 14

~

MEMORANDUM OPINION

Five reasons are urged in support of the motion to set aside the
verdict:
1. Misconduct of juror :
Though his actions in talking to the p!aintiff in the presence
of the sheriff during an intermission was contrary to instructions,
there is no intimation that the topic of conversation was not innocent. See 183 Va. 35, 41. Besides, failure, until after verdict, ·
when the facts were known before, to call the court's attention to
the alleged misconduct, amounts to a waiver. Burks' Pl. & Pr.
( 3rd ed.) 532.
2. Refusal to grant motion for continuance.
A motion for continuance must be supported by affidavit showing essential facts. McElroy v. Com. 153 Va., 149 S. E. 481. It
was expressly pointed out to counsel at the time, that this motion

\
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was not in proper form and proper showing had not been made.
(R. p. 6)
Such affidavit must show due diligence to procure attendance
of the witness. 2 Mich. Dig. 839 No. 16. In response to the suggestion of the court that proper showing had not oeen made, defendants exhibited a letter dated 8 days before trial and a telegram
2 days before. For more than two months the date of the trial and
the non-residence of ·the witness were known to counsel. These exhibits establish want of due diligence.
When the absent witness is beyond jurisdiction of compulsory
process, there should be a showing of some likelihood of the witness' production at a later date. Howard v. Com. 174 Va. 417, 4
S. E. 2d. 757. Here there is no such showing.
It should appear that the evidence is of such material
page 15 ~character that only the absent witness is cognizant of it.
McElroy v. Com. supra. Accepting the statement that
the witness would have testified she saw the accident from a car behind defendant's truc.k, her opportunity for testimonial knowledge
was less than that of the defendant, Michele Picco!o, who was an
occupant of the truck which struck and killed the child and who
did not testify. Scott v. Boyd, 101 Va. 28, 42 S. E. 918.
3. Refusal of Instruction A.
Instruction 15, granted, was an ample caution to the jury on
the subject, if, in fact, any caution was necessary. Norfolk So. Ry.
Co. V. vVood, 182 Va. 30, 37, 28 s. E. 2d. 15.
4. Improper Argument of counsel for Plaintiff.
Prior to the reading of the improper matter, upon defendants'
objection, the court cautioned the jury that whatever was read
should be considered as being said only by counsel. The court
thought that this satisfied counsel in their objection. After trial, it
tums out that one of defense counsel had said "I expect" and his
associate had noticed that this further protest was not heard by the
court. If counsel desired to press his associate's objection, he
shou'd have brought it home to the court by repetition. After the
<1uotation was read and its improper nature was understood, the
court was prepared to sustain a motion to direct the jury to disre- ·
gard it. No such motion was made, though the court was without
knowledge that there was any objection to the previous ruling.
'Considering the scope of the field of jurisprudence, and that a trial
Judge often must rule on objections to evidence and argument without opportunity for deliberation error is likely enough when the

.!
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objection and its grounds are brought clearly to his attention.
When, as here, counsel fail to protest, ihe error must be considered
waived. Jackson v. C. & 0. Ry, 179 Va. 642, 651, 20 S. E. 2d.
527.
page 16 ~ 5. That the Veraict is not Supported by Evidence.
The evidence of what actually took place when the·.
child was struck is fragmentary. One reason for this is that the
plaintiff has no eye witnesses and, to establish his case, to a large
extent, was dependent upon testimony and admissions of aefendants' driver.
Royal Avenue in Front Royal is straight and broad, runs
north and south, and is intersected by 4th street which runs east
and west. It is agreed that the child was struck on Royal A venue
73' south of the intersection with 4th St. 4'6" from the west curb,
at a point where Royal Avenue is 41' 2" wide. The truck was
proceeding southward. There was no indication of excessive speed.
It is not denied that Clinedinst, the driver of the truck, told State
policeman Starrett that prior to the collision he had seen the
Woodford child ride her bicycle from the east out of 4th Street
into Royal Avenue ( R. p. 14), nor is it denied that at a hearing
before the Trial Justice, Clinedinst testified that the right hand side
of the bumper of the truck struck the rear wheel of the bicycle.
(R. p. 52). 27' south onhe point of the impact the truck ran over
the bicycle, and 45' south of the place of impact the truck came to
rest 4' east of the west curb. Dust of the front bumper was brushed
off on its left side at the head light and also on the right side. The
bicycle was struck on its rear wheel, apparently on its left side. The
front of the bicycle was uninjured. This was the plaintiff's case.
From this evidence, the jury might have found:
Prior to his arrival at the intersection of 4th street, th~ driver
saw the child enter Royal Avenue, and this being true, the driver
saw, or should have seen, the child operate the bicycle from the
east side of Royal Avenue to the west side where she was struck at
a point 73' south of where she was first observed; that the right
side of the-truck struck the left rear of the bicycle in
page 17 ~such manner that the bicycle, of necessity, must have
been for some time in the path and line of vision of the
driver. From this, the jury might have found that by the exercise
of proper care the accident could have been avoided. Scott v. Crawford, 172 Va. 517, 2' S. E. 2d. 301.
Clinedinst, though he did not deny specifically that he told Star- ·
\
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rett he saw the child ride out of 4th street, or that he struck her
on the right side of the truck, testified that he first saw the child
when she darted from his left 4' or less in front of him. The question immediately arises as to why he did not see her sooner. His
road w~ straight, the. ~ay was clear and between his left and the
east curb there was nearly .35'. From wheresoe\'er from the left she
might have come, she arrived by bicycle.
The defendants' theory is that the child "rode her said bicycle at
a high rate of speed from the east side of Royal Avenue across said
street diagonally and from the left rear side of defendant's truck
and across the line of travel of said truck and immediately in front
of said truck." ( Grounds of contributory negligence; motion to
strike evidence, R. p. 43 and 44).
To accept this, it is necessary to believe that while the truck, at
12 to 15 miles per hour, traversed 73' in a straight line, a child on
a bicycle came to the same point the further distance on an angle.
To accomplish this, the bicycle's speed indeed, would have been
"at a high rate."
It would seem impossible for the accident to occur by the child
cutting in front of the truck from the left rear without injury to
the front of the bicycle. Not only was the front uninjured, but
from ,the bicycle itself and its photograph, apparently the blow
came. from its /cf t rear.
Finally reference again must be made to the curious failure of
Michele Piccolo to testify. Defendants' theory that the bicycle overtook and ran down the truck, if true, at least, is unpage l8 ~usual. Clinedinst's manner on the stand was not impressive or free from evasion. If the jury are to be compelled to accept the defendants' theory, it would certainly seem that
they would be entitled to hear the testimony of one of the defendants who sat in the cab of the truck when it struck the child. No
doubt t~e jury, as was its right, attached considerable significance
to this omission which, under the law, raises a legal presumption
that the evidence would not support the defense. Stockton v.
Charlottesville, 178 Va. 164, 16 S. E. 2d. 376, 378; Williamson v.
Com. 180 Va. 277, 283, 23 S. E. 2d. 240. "When one possesses
knowledge vital to his own case and fails to declare it, his silence
speaks louder than the voice from the housetop." Lipton v. Norman Packing Co. 146 Va. 461, 131 S. E. 797.
It has been concluded that the verdict is supported by adequate
evidence and should be approved. Judgment will be for the plaintiff
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in accordance with the verdict.
•
· B. P. HARRISON,
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IN THE CIRCUIT COURT OF WARREN COUNTY. VIRGINIA:
A. J. WOODFORD, Administrator of Lois Ann Woodford,
deceased, ..................................... P!ai11tiff
V.

RALPH A. PICCOLO AND MICHELE PICCOLO. Individually and Trading as Dandy Poultry Company
Defe11da11ts

To Elliott Marshall and H. F. Minter, Attorneys for A. J. Woodford. Administrator of Lois A1111 Woodford, deceased:
You. and each of you, are hereby notified that on the 20th day
of January. 1945, at .10 :00 o'clock, A. M., certificates of exception
to the action of the Circuit Court of Warren County, Virginia, in
··
refusing to grant a continuance because of the absence of
page 19 ~witnesses; in refusing certain instructions; in allowing
counsel for the plaintiff to read from a law book to the
jury; and in refusing to grant a motion for a new trial on grounds
of improper conduct of one of the jurors and the pTaintiff, and in
refusing to set aside the verdict as contrary to the law and the evidence upon the aforesaid grounds and also on the grounds that the
evidence was insufficient to support a ,·erdict for the plaintiff, will be
tendered to the Honorable Burr P. Harrison, Judge of the Circuit
Court of Warren County, Virginia, at his chambers at the Corporation Court of the City of Winchester, in the City of Winchester,
Virginia.
Given under our hands, this 17th day of January, 1945.
F. H. BRUMBAtK
and
R. S. WRIGHT, JR.,
Allorneys for Ralph A. Piccolo a11d
Michele Piccolo, individtially and trading ·
as Dam!,'J'.. -.Poultr)•
Co11ip"an)•.
., ' ... .
. . . .. .
. .
...:. .: . . .... .
~
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Legal service of the above notice is accepted, this 18th day of
January, 1945, and objection as to length of notice is he,reby waived
and agreed to.
Given under our hands, this 18th day of January, 1945.
ELLIOTT MARSHALL
and
H. F. MINTER,
Attorucys for A. J. Woodford, Administrator of Lois Ann Woodford, Deceased.
page 20

}CERTIFICATE OF EXCEPTION NO. 1

Before the introduction of any evidence, the following proceedings
were had on the 9th day of November, 1944:
COURT:
This 9th day of Nm·ember, 1944, being the day heretofore set
for the trial of the issues in this case, came the parties.
Thereupon the defendants offered and tendered their demurrer
to the notice of motion heretofore filed,. to the filing of which the
plaintiff objected, upon the ground that it is not offered within the
.time heretofore fixed by the Court for the filing of defendants' pleas.
Upon consideration whereof, the Court doth overrule the objection of the plaintiff and permits the filing of the demurrer, the
plaintiff's objection to the contrary notwithstanding, and upon the
action of the Court in so doing the plaintiff objects and excepts, on
.the ground that the demurrer was not filed within the time allowed
_by. the Court in the order entered in the January Term 1944.
· The Court, considering the demurrer, doth overrule the same ,
on Grounds 2 and 3, and doth sustain the same on grounds 1 and 4.
To the action of the Court in overruling the demurrer the de(endants object and except, on the ground that the plaintiff's notice
of motion as drawn limits the duties alleged to have been violated
by the defendants to the statutory duties, and that under Ground
No. 2 of the demurrer it is not the duty of the defendant to sound
his horn and give warning of the approach of his truck, the accident
having happened in the residence district of the town of Front
Royal; and further, in respect to Ground No. 3 of the depage 21. ~murrer, that it is not alleged in the notice of motion that
. the defendant was over-taking or passing the plaintiff's
intestate, and therefore it is ·not.the--duty of the defendant to pass
two feet to the left of the plaintiff, as required by the statute.
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To the action of the Court in particular:y sustaining the ·demurrer the plaintiff objects and excepts as to Paragraph No. 4 of the
elements of negligence alleged, on the ground that it was the duty
of the defendant, when he arrived at the point where he saw, or by
the exercise of reasonable care, should have seen the plaintiff's in·
testate traveling upon the highway, to exercise the precaution set
forth in said paragraph, or one or more of them.
· And, thereupon, the plaintiff asked and was granted leave to
· amend the notice of motion, which he amended by striking the word
"sharp" in paragraph roman letter 3 of the notice of motion, and
substituting in lieu thereof the word "proper;" and by striking from
paragraph roman letter 4 of the notice of motion the words "to stop,
slow down, or turn your said motor truck to the right or left," and
substitute in lieu thereof the words "to keep a lookout and to use
ordinary care and caution commensurate with the obvious danger."
Whereupon, the plaintiff moved the Court that the defendant be
required to file his grounds of contributory negligence.
Which' motion is sustained by the Court.
Whereupon, the defendant tendered a statement in writing of
the grounds of contributory negligence in the following words and
figures:
·
1. That the said Lois Ann Woodford rode her said bicycle at
a high rate of speed from the east side of Royal Avenue across said
street diagonally and from the left rear side of defendant's truck and
across the line of travel of said truck and immediately in front of
sai4 truck.
2. That the said Lois Ann Woodford did not keep a
page 22 ~
proper lookout but rode her bicycle directly and immediately in front of defendant's truck which was then and there
being driven in a lawful and proper manner.
J. That it was the duty of said Lois Ann Woodford, plaintiff's
intestate, to keep a proper lookout for the traffic on said highway
and to keep her vehicle under complete control in accordance with
·the statutes in such cases made and provided, but that in each and all
of said duties she failed.
·
· \.Vhereupon, counsel for the defendant made a motion for a
continuance of the trial of the cause:
Mr. Wright:
We have a witness, Helen Moyer, who was driving in a car immediatelv to the rear of the truck at the time of the ·accident, and
her'husb;nd has died in the n1eantitne ;·she-lives in Philadefphhi.:·Pa.,
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and Mr. Brumback can tell what effort he has made to get her here.
Mr. Brumback:
On November 1st I wrote her a full letter and advised her that we
wanted her in the case as a witness, and told her the case was set for
trial on November 9th, 1944, and to that letter there was no answer,
then as I understand Mr. Wright called her on the phone Sunday
and talked to her and she said she was working in a war plant and
she had difficulty in getting off and she promised she would get in
touch with me the next morning if there was any difficulty in getting
off, and we did not hear -anything and we tried to get her on the
phone Tuesday night, she does not have a phone in her apartment,
and it was necessary to call her through a man who lives in an adjoining apartment, and we were not able to get the man and it wai;
not possible to get in touch with her, and we wired her
page 23 hesterday afternoon and did not get any reply to that and
I called her on the phone last night and the man was
there and tried to get her and was not able to, and we got her
mother through another man and she told me she dicl not know
whether she was able to leave there today or not that she was work-.
ing, she said the wire was there and her daughter was in Philadelphia and had not gotten the wire and she would see she got it
last night, and would see she wired me as to what she could do, I
asked her to tell her daughter, if it was possible to get here by Friday 11Drning November 10th probably we would be able to take her
evidence. I left word at my office and at the telegraph office in
Woodstock to get in touch with me as soon as a wire arrived from
· her, I am not able to get her telephone number ai1d place of employment, and if she is at work I don't know how to get in touch
with her.
Mr. Wright:
I have a copy of the evidence she gave here before the Trial
Justice in this same matter, and Mr. Brumback has a copy of letter
which he wrote Mrs. Moyer, which I would like to have introduced
and also have the telegram. She so far as we know is the only
living eye witness to the accident available, other than the occupants of the truck.
The Court:
This case was originally set for trial in September and upon
whose motion was it continued to the November Term.
·. · Mr. Marshall: By agreement.
The Court: It was also set for trial once before was it not?
, r
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Wright: I think it was set back there by that order at the
Term.
Marshall: It was continued on motion of the plaintiff.
Court: \'f\Tas she available in March and September?
Mr. Brumback: She said she was ready to come.
page 24 ~ Mr. Marshall: This witness is not subject to the mandate of the Court.
The Court: This case was set for trial today on the 5th of September, is that correct?
Mr. Marshall: That is right.
The Court: Anything further.
Mr. Wright: \Ne ask your Honor that the case be continued
for two or three days, it could be continued to the first of the week
or even tomorrow night so as to permit us to get her here, our position is not to delay it but we feel she is a necessary witness.
The Court: My docket is such I am tied up with jury trials
throughout to the first week in December.
The Court: Is there anything further gentlemen. The motion
to continue is overruled.
Mr. Wright: \Ne desire to except to the ruling of the Court.
Tfie Court : The fact that counsel had ample notice the case
was to be tried, notice of over two months, the motion for a continuance is qot ,in proper form, proper showing has not been made.
Mr. Wright: I ask that the copy of letter and telegram be filed
as exhibits.
·
The Court: The letter is marked "Continuance Motion Exhibit
l ," and telegram is marked "Continuance Motion Exhibit 2."
Mr. Wright: To which action of the Court the defendant objects and excepts upon the ground that it has been shown that the
witness Helen Moyer is a necessary witness and reasonable effort
has been made to obtain the witness from Philadelphia, Pa., and
that there is reasonable chance of her being able to appear as a
witness in the near future.
The Court: Let's proceed with the trial gentlemen.
Mr.
March
Mr.
The

page 25

~

Continuance Motion Exhibit 1
Nov. 1, 1944

Mrs. Helen Moyer,
.3634. N. ·oarien Street,
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Philadelphia, ( 40) Penn.
Dear Mrs. Moyer:1 know you will be somewhat surprised to receive this letter from me, but after you read its contents you will
see that it is very important that I write you and then you will
not be surprised.
The case of A. J. Woodford against Ralph A.
Piccolo is set for trial on the 9th day of November, which is Thursday of next week, and it is highly important that we have the ben::fit of your evidence in this case as you were an eye witness to the
·
accident.
Therefore, I am writing to ask you to come to
Woodstock several days before the 9th, of this month and be ready
to go with us to Front Royal at which place the case will be heard.
I sincerely hope that you will not disappoint me in this as it is so
important for you to put your evidence in the record. In fact, we
can't do without you.
I am asking that you come ,vithout fail and I
will personally pay for all your expenses in coming here and returning to your home. Of course, this will later be paid by Piccolo.

Or, if you will let me hear from you at once and what amount of
money you wish me to now advance you I will forward said amount
to you before you come.
Please let me hear from you by return mail and
if you will be here. Don't fail to let me hear from you at once.
I am, very sincerely,
page 26
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Continuance Motion Exhibit 2
November 8, '44.

Mrs. Helen Moyer,
3634 North Darien Street,
Philadelphia, Pennsylvania.
VITALLY RECESSARY THAT WE HAVE-.YOl:T·AS WITNESS IN CASE ABOUT WHICH I TALKED· TO YOU =ON
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Thomas J. Starrett
MONDAY NIGHT AND THAT YOU BE IN FRONT ROYAL,
VIRGINIA, TOMORROW, NOVEMBER NINTH. PLEASE
\VIl{E COLLECT \¥HEN YOU CAN ARRIVE AT FRONT
ROYAL.
R. S. Wright, Jr.
Teste:

This 20th day of January, 1945.
R. P. HARRISON,

Judge of the Circuit Court of Warre,i
Coimt;•, Virginia.

CERTIFICATE OF EXCEPTION NO. 2
The following evidence on behalf of A. J. 'Woodford, Administrator of Lois Ann ·wood ford, deceased, Plaintiff, and on behalf of
Ralph A. Piccolo and Michele Piccolo, individually and trading as
Dandy Poultry Company, Delendants, respectively, as hereinafter
denoted, is all the evidence that was introd'1ced on the trial of this
action:
EVIDENCE FOR THE PLAINTIFF
WITNESS:
page 27
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Thomas

J.

Starrett.

Direct Examination by Mr. Marshall.

Q. You are a member of the State Police, and were such on
· the 1st of June, 1943?
A.· Yes.
Q. Did you investigate a collision between a truck, driven by
Harrison Clinedinst, and a child by the name of Lois Ann vVoodford on that day?
A. Yes sir I did.
Q. What time did you arrive there?
A. Shortly after the accident.
Q. vVhen you arrived there was the child then at the scene of
the accident?
A. I just don't retail if. the:·ehild was·there or had been -taken
· to the hospital. · ·
, .. · ·
··
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Q.
A.
Street,
Q.

Where did it occur?
It occurred on North Royal Avenue just north of Chester
in front. of 1322 N:orth Royal Avenue.
You know who lives there?
A. No sir I do not, it was practically opposite the Conoco Ser,·ice Station on North Royal A,·enue, just a little north of the
station is where the accident occurred.
Q. The station is ·right on the east s:de of North Royal Avenue?
A. Yes sir.
Q. That is between 3rd and 4th Streets?
A. Yes sir.
Q. Did you make an investigation of this accident?
A. Yes sir.
Q. Did you prepare a diagram of what you found there?
A. Yes sir.
Q. Is this it?
page 28 ~ A. Yes sir.
Q. When did you prepare this?
A. The night of the day of the accident.
Q. It is in your own hand writing?
A. Yes sir it is.
Q. Did you see a bicycle and a child there?
A. No.
Q. Do you recall testifying at a preliminary hearing held on
the 17th day of June, 1943?
A. Yes.
Q. Do you re~ll testifying, and I am quoting:
"There was a bicycle which this child was riding at this
time laying along the side of the street near the gutter. The child
was lying between the gutter and the sidewalk"; does that refresh
your memory as to what you saw?
A. Yes it does I know the bicycle was there and that does ·refresh my memory, the child was lying there on the grass between
the gutter and the sidewalk
Mr. Marshall : We filed as exhibit this map marked Com' pit's Ex., No. 1.
Q. Will you indicate on this map the situation there and describe conditions existing when you arrived there?
A. This represents Royal A venue running north ·and south· in
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Thomas J. Starrett
the town of Front Royal, and when I arrived there at the scene.
This is Chester Street here and this is Fourth Street; this represents
the truck involved in the accident, when I arrived there the truck
was setting in this position heading south, four feet from the right
edge of the curb, there were several marks there, the '
page 29 ~first mark was 15 steps to the front of the truck, looked
like it was made by the bicycle tire in the soft tar, I
don't know what made it but it looked like a bicycle tire mark on
the street; at this point 9 steps from the first mark there was another mark, it looked like an imprint of the bicycle tire in the soft
surface of the street, and on the front of the truck the bumper
showed the dust was brushed off, there were no blood marks on the
truck, and no brake marks made by the truck, those were the only
marks made.
Q. That is an asphalt street?
A. Yes.
Q. Was that asphalt soft?
A. It was a warm day, and this was a little before sundown.
Q. When the asphalt is soft is it more likely to leave an imprint?
A. More of a chance of le·aving an imprint when its soft than
if its hard.
Q. Did you examine the bicycle?
A.- Yes.
Q. Just describe what you found?
A. The bicycle had been run over by some heavy vehicle.
Q. What part of it?
A. I would' call it the center part and one of the wheels.
Q. Where were these places that the bumper showed the dust
had been brushed off?
A. One was on the left front of the bumper straight down
from the headlight and another mark near the end of the bumper
on the right side.
Q. Was there any point or mark in the highway indicating
where a collision had occurred between these two vehicles?
A. Yes sir, this mark here made by the bicycle tire, which I indicated here.
Q. How far· was that to the point where the truck stof ped?
A. 15 steps.
'
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Thomas J. Starrett
page 30

~

Q. What was the distance between this point of impact and the curb on the west side of Royal Avenue?
A. Four feet six inches from the curb.
Q. You say the road is forty feet wide?
• A. 41 feet two inches.
Q. How far was the truck from the west side of Royal Avenue
when you got there?
A. 4 feet.
Q. Was there anything on the roadway to indicate in back of
that truck that it had either turned to the left or right prior to the
collision or afterward?
A. No.
Q. You say there were no brake marks?
A. No sir.
Q. How far is this point of impact south of Fourth Street?
A. I don't know, it was forty steps from where the bicycle was
run over.
Q. Big steps?
A. Yes, approximately 100 feet.
Q. A little over 100 feet?
A. Yes.
Q. How far back of that point was it to the point of impact?
A. 27 feet.
Q. How far would that make from the point of impact back to
Fourth Street?
A. 73 feet.
Q. I believe you said you did not recall which one of the wheels
of the bicycle had been run over?
A. No sir.
Q. I call your attention again to your testimony at
page 31 ~the preliminary hearing in order to refresh your memory ; do you recall whether you testified as follows :
"the center of the bicycle and the rear wheel had been bent which
showed signs of being run over."
A. No sir I don't recall testifying to that.
Q. Does that refresh your memory as to ,~hat wheel had been
run over ?
A. No sir, I forgot, I remember the center of the bicycle was
damaged and which wheel I do not remember, that statement of
course may be true.
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Q. Do you recall the depth of the mark which you said the
bicycle had made in the surface of the highway?
A. The depth was probably about an inch I suppose, I did not
measure it, just looked at it.
Q. Do you recall any conversation you had with Harrison
Clinedinst, the driver of the truck?
A. Yes.
Q. He was there?
A. Yes.
Q. What d_id he say about the collision?
A. I asked him about the circumstances of the case and asked
if he had seen the child, and he said he had seen the child coming
from the left side of the street going south and then cutting in
front of him all at once.
Q. Did he say how fast he was going?
· A. He was driving about 15 miles an hour and when the colli'
sion occurred with the child he was going 10.
Q. Did he say he put any brakes on?
A. I don't know if he did or not.
Q. What were the weather conditions that day?
A. It was clear in the sun· and warm and the sun had been
shining practically all day and was still shining when
page 32 ~the accident occurred except it was shady on the west
side of the street.
Q. Anything to impair visibility on Royal Avenue?
A. No sir.
Q. Any other cars along the side then on the west side, parked
on the side?
A. No sir not at that time, some came up there after the accident but close as it was to the right hand side of the curb no cars
were there.

Cross Examination by Mr. Wright.
Q. I believe I understood you to testify from your diagram
that there were indications on the front of the truck that dust had
been brushed off?
A. Yes.
Q. And there were two marks?
A. Yes.
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Q.. Do you recall testifying at the preliminary hearing, when
you said the truck was not damaged and at the right front of ~he
bumper some c'.oth had wiped the dust off the bumper?
A. The truck was not damaged, I could not swear some cloth
had wiped it off but ·it was shiny in some places and in some places
it was not.
Q. At that time you said the right patt of the bumper?
A. Right front and also opposite the headlight on the left side.
Q. You have indicated the path of the bicycle on Fourth Street
and it leads up to a point where you indfcate the bicycle was first
struck, explain what evidences were there of that fact?
A. Only on the evidence of the driver of the truck that he saw
the bicycle come out this street.
Q. Any marks there?
A. No.
page 33 } Q. Where were the first marks you saw?
A. 4 feet 6 inches this side of the curb back 15 steps
from the front of the truck;
Q. And is that 9 steps from the rear of the truck?
A. No that is just the general direction the truck was traveling,
these two marks are nine steps apart, a mark made by the imprint
of the tire of the bicycle where the accident occurred and another
mark made by the bicycle when it was run over, you could tell the
bicycle was run over because of the soft dirt.
Q. Now did you examine the child?
A. No.
Q. Did you see anything about the condition of the clothing?
A. No sir.
Q. \Vas there any evidence to indicate she was dragged?
A. No sir.
Q. Where was she lying when you arrived there?
A. She laid about this position on the sidewalk, this represents
the gutter and this is the sidewalk.
Q. You have it marked where she was?
A. Yes.
Q. Do you know whether or not she had been placed in that
position or fell there after she was struck?
A. I don't know.
Q. Was there any indication from any of the physical facts ·
whatever of the speed of the truck?

,
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A.

No sir.

Q. You testified the right hand side of the truck was four feet
page 34

from the west curb line at the time?
~ A. Yes.
Q. vVas there any mark by the right wheel of the

truck?
A. Made by the left.
Q. No marks at all made b) the truck after the accident, th.
only marks made were where it stopped and set in the soft dirt?
Q. Those marks were up under the truck in this position?
A. Yes sir.
Q. Did you see how far it was from the entrance of Royal
Avenue, the entrance to the left of the driver of this truck to the
truck where it was stopped, I should say the intersection of Royal
Avenue and Fourth Steret?
A. About 50 or 55 steps.
Q. Are those thirty inch steps?
A. I am just going by the diagram here.
Q. Those steps you have indicated were they thirty inch steps?
A. Yes I would sa..v thirty inches, now these here they were
measurements.
Q. The short measurements?
A. Yes sir.
Q. You remember the kind of truck it was?
A. 1941 G. M. G. truck, loaded with chickens.
Q. Do vou remember what color?
A. Gre;n, it was loaded right high with chickens.
Q. How wide was that truck?
A. Could not be over 96 inches.
Q. That would be eight feet?
A. Yes, that is the standard.
Q. Do you recall who was in the truck when you arrived there?
A. Clinedinst told me he was the driver and I don't recall who
was with him at the time.
page 35 ~ Q. Do you recall any other ,people that were present?
A. There were several soldiers there and another car was following him up Royal A venue.
Q. Do you ~emember the names of the occupants of the car
that was following?
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A.

No sir.
Mr. Marshall : What is the relevency of that ?
Court: Go ahead and answer.
I do not recall who they were now.
Were the occupants of that car there after you talked to

A.
Q.
him?
A. Yes.
Q. You remember if men or women?
Mr. Marshall: I object to the question.
Court : Overruled.
Q. You were the only officer that came there?
A. Yes the only officer that made the investigation.
· Q. Did you leave there a short time after that?
A. Yes.
Witness dismissed.
WITNESS:

Dr. Lesle

J.

Hansborough.

Direct Examination by Mr. Marshall.

Q. You are a practicing physician and surgeon in Warren
County?
A. Yes.
Q. I call your attention to June 1st, 1943, did you see or have
occasion to see a young girl about five or six o'clock that afternoon
down on Royal A venue?
A. Yes sir I did.
page 36 ~ Q. Tell what you saw?
A. I was just finished dinner at the boarding house
:m<l as I walked out the door I saw this truck which had pulled to
the west side and several people were standing there and apparently ·
someone was lying on the grass plot between the sidewalk and the
road, and I went out to see what was going on, and it was this
young girl, she had been riding a bicycle which was there, she was
lying unconscious on the grass, we covered her up and sent to the
hospital for a stretcher and in a few moments she was transferred.
to the hospital; there was a truck there that had eggs or chickens
in it and the bicycle was laying on the curb and the little girl was
laving on the grass plot between the sidewalk and road, a number
of people were there, some soldiers.
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Q.
A.

You say she was unconscious at ,the time you saw her?
Yes.
Q. Did you see the bicycle?
A. Yes, it was damaged somewhat, how much I don't recall, it
had been struck.
Cross Examination by Mr. Brumback.
Q. You did not see the accident, and saw only the results of the
accident?
A. Yes.
Q. What side of Royal Avenue was this young lady lying?
A. On the west side.
Q. You call that west?
A. Yes.
Q. And what side of the street on Royal Avenue was the truck?
A. On the west side.
Q. Doctor, how far was this ·truck from the west curb of Royal
Avenue?
A. Just a few feet.
page 37 ~ Q. How far was the truck, so far as you are able
to state now, from the intersection of the street?
A. Well the truck was parked just between Mrs. Hughes house
at the time, just south of there, I don't know how far from the
intersection.
Q. Was it north or south of the intersection?
A. You mean Chester Street?
Q. Of Chester Street and Royal Avenue?
A. The truck was north of there towards Winchester.
Q. Are you not mistaken, was it not south instead of north?
A. The truck was parked between Mrs. Lehughs house and
Mrs. Melton's house.
Q. Those houses north or south of that intersection?
A. Right now I feel sure it was north of the intersection.
Q. Did you render aid and assistance to this child?
A. Yes sir, superficial examination, made no thorough examination, no bones to be splintered, we could see she was unconscious
and she was covered and a stretcher was .ordered and she was taken
to the hospital.
Q. Had you known her before this accident?
A. No.
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You know her age?
She looked to be p'erhaps, 10, 11 or 12.
Q. Was she well developed for her age?
A. As I recall she was.
Q. What would you say her weight was?
A. Well it would be merely a guess, I saw her only a minute or
so, perhaps she ,veighed 60, or 70 or 75 pounds, something like that.
Q. In other words the way you observed her you would say she
weighed about 70 or 75 pounds?
A. Yes.
38 ~ Mr. Marshall.
Q. Doctor, you did not attend this child?
A. No sir.
Witness dismissed.
Q.
A.

WITNESS: Dr. Dixon Whitworth
Direct Examination by .Mr. Marshall.
You are a resident in Front Royal and a practicing physician

Q.
here?
A. Yes.
Q. Did you have occasion to attend Lois Ann Woodford on
June 1st, 1943?
A. Yes.
Q. What was her condition when you first found her?
A. I saw her in the hospital, I happened to be there, I was
~.keel to see the little girl and she just seemed to be very highly
nervous, showing very little serious injury .as far as I could see at
that time, so I recommended that she be put to bed and watched
for observation.
Q. Did you attend to her further?
A. I saw her the next day but her family physician was called,
I just happened to be there and they asked me to look at her.
Q. Was she conscio\ts?
A. She was conscious but was confused and at times she would
be very rational and at other times she. would go off and be irrational.
Q. What did that indicate to you?
A. \Veil at the time I •did not know exactly how serious the
little girl was injured, of course she had a blow on the h~ad and
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naturally I thought of several conditions, bleeding in~terpally, and that was the reason I suggested of course a
brain injury.
Q. You did not attend to her after that?
A. I saw her the next day but not professionally, I was just interested in the little girl.
Q. What was the condition of the little girl the next day?
A. She was progressively growing worse from the time she entered the hospital, she was in a stupor and the picture was totally
changed, gradually losing consciousness, in fact the picture was
changed four or five hours afterwards.
page 39

Cross Examination by Mr. Brumback
Doctor, did you know this young girl prior to the accident?
A. I had never seen the child before.
Q. You know about how old she was?
A. No I did not, I could make a guess.
Q. Give your opinion?
A. I thought she was around 12 or 13.
Q. ·From your observation and examination of her was she well
developed for her age?
A. So far as I remember she was.
Q. \i\That would you say her weight was at that time?
A. That would be pretty hard to say now, I would not know.
vVitness dismisied.

Q.

WITNESS: Dr. W. E. Linn.
Direct Examination by Mr. Marshall.
Q. You are a resident of Warren County and a practicing
physician in vVarren County?
page 40 ~ A. Yes.
.
Q. Did you attend Lois Ann Woodford on June 1st,
1943? ·
A. Yes I did.
Q. At whose request?
A. At the family's request.
Q. Her family?
A. Yes.
Q. What was her condition when you first saw her?
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A. When I saw her about nine o'clock at night, the accident
.occurred before that and Dr. Whitworth had seen her, and I being
the family physician was asked to come and see her, and she was
very stuporous and just could be aroused, that is all.
Q. ·what do you mean, Doctor?
A. Just semi-conscious. Upon examination it was quite plain
the child had a head injury and at the time of the examination did
not move her to x-ray her, and all the evidences pointed to a severe
concussion or bleeding from the vessels of the brain and we followed the treatment in such cases and as time went on the child
became very bad and finally went into a coma and died the following morning about eight o'clock, I ~on't remember the exact time.
Q. The next morning after the injury?
A. Yes.
Q. What ,vas the cause. of the child's death?
A. Of course she had a head injury and from the history of the
accident you could assume nothing els~.
Q. I mean was her skull fractured?
A. We x-rayed the skull after she was dead and the report
from Dr. Johnson of Winchester showed the films as
page 41 ~perfectly negative, we also x-rayed her right knee which
showed some contusion and that was also negative.
Q. The x-ray of tl1e head may not have shown a skull fracture
on the x-ray??
A. That is possible but Dr. Johnson swore there was not any.
Q. Did you see the x-ray?
A. Yes.
Q. You saw they were negative?
A, .I. am not qualified to say if they were negative.
Court : The evidence is excluded.
Q. Will you compare the concussion as to whether or not it is
more .or less dangerous than a fracture?
A. A concussion is a severe blow and contusion of the head that
. upsets the brain cells of the brain, and a fracture is a fracture of
the bones of the skull and is referred to as a contusion and upsets
the brain cells.
Q. Can a severe concussion cause death?
A. Yes.
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Cross Examination by Mr. Wright.

Q. Doctor, did I understand you to say it was your opinion
there was a concussion?
A. I think the ch;ld had a severe concussion that upset the brain
cells inside.
Q. You say you were the family physician?
A. Yes.
Q. For how long?
A. Since I have been here, I don't know how long they have
been here, I have taken care of the entire family ever since they
' have been here, approximately four or five years, something Eke
that.
Q. Did you know the age of Lois Ann?
page 42 } I think she was approximately about 11 or 12 at
the time I think.
Q. How tall would you say she was?
A. She was a pretty good sized child, well developed for her
age and I could° not say how tall.
Q. Could you say anything about her weight?
A. That I don't remember, she was on the fleshy side for a
child thar age, I don't remember her age.
Q. You would not care to make an estimate?
A. I would not know.
Q. Do you know whether she went to school or· not?
A. As far as I know.
Q. Had you any occasion to form any opinion as to her mental
condition?
A. No, knowing the family and knowing the child and having
taken care of th~ family I would say she was the average.
Q. You know how many grades she had completed in school?
A. No I do not.
Q. You h~ve any idea if she was accustomed to ride a bicycle a
great deal?
A. That I do not know.
Q. And you first saw; her about nine or nine thirty?
A. About nine thirty, I saw her right after my office hours, I
was called by the family to go to the hospital and see her, she had
been seen first by Dr. Whitworth, and Dr. Hansborough had seen
her too.
·· · ·
·
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Q.
A.
ing.

Her death occurred the next morning?
Yes sir the next morning, around eight o'clock in the morn·

Mr. Marshall.
She was a normal, healthy and happy child?
A. Yes sir.
page 43 ~ Q. Nothing unusual about her?
A. No sir.
Witness dismissed.
Q.

Q.
A.

Q.
A.
Q.

A.
Q.

A.
Q.
here?

WITNESS: A. J. Woodford.
Direct Examination by Mr. Marshall.
Where do you live?
Bellair Heights.
How long have you lived in Warren County?
Five years.
By whom are you employed?
American Viscose Corporation.
How long?
Fifteen years.
Where did you work for the company before you came

A. Roanoke.

Q.

Where did you live before you came here?

Q.

Now you are the father of this child, Lois Ann?

Q.

How old was she when she died?

Q.

When did she become twelve?

A. Roanoke City.
A. That is right.

A. Twelve.

A. July 4th.
Q. · Of. the year before?
A. Yes.
page 44 ~ Q. You did not see this accident?
A. No.
Q. You qualified as her administrator?
A. Yes.
Q. Yo~ did not see the collision?
A. No I did not.
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Q. When did you first see your daughter after the accident?
A. She was in the hospital, shortly after seven o'clock when I
saw her, I don't know the exact minute.
Q. What was her condition then?
A. Well at the time I saw her and the first time I saw her she
was I would say partially conscious, not knowfog any more than I
did, I did not stay but a few minutes at that time because I went to
where the accident had happened to know something of that; I
went back in the hospital sometime later, you could arouse her at
time and at times you could not, up until the time I called the
doctor in she was going and coming.
Q. You know when she died?
A. It was betweeti 7 :30 and 8 the next morning, I was at the
hospital at the time, between 7 :30 and 8.
Q. Now, Mr. Woodford, is this the bicycle she was riding
when she suffered her injury?
A. Yes it is.
Q. Been any change made in it since then?
A. No. ·
Q. The wheels have been removed?
A. The wheels have been taken off and the handle bars and
seat, as far as the frame is concerned that is the shape it was in, the
hub and spokes have been taken out.
page 45 ~ M'r: Marshall : We offer as an exhibit the rear wheel
of the bicycle as Pltff's· Ex. 2; and the frame of the
bicycle as Pltff's Ex. 3.
Q. This is the back of the bicycle here?
A. Yes.
Q. I am going to ask if this is a picture of the bicycle taken
after this accident occurred?
A. That is.
Mr. Marshall: We offer this picture in evidence, marked
Plaintiff's Ex. 4.
Q. Your wife still living?
A. Yes.
Q. Did your little daughter have any brothers and sisters?
A. She has one brother living.
Q. What sort of girl was Lois Ann?
A. The only thing l ·could say is she was a normal diild, the
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only thing I could say, probably full heavy for her age but outside
or that I don't thirk there was anything out of the ordinary.
Q. You know how much she weighed?
A. I do not, approximately 140 pounds.
Q. She helped around the house did she?
A. Ah yes.
Q. How much were the funeral expenses?
A. About $400.00.
Q. The doctor bills?
A. Well I would have to look after that but I would say the
doctor bills were probably $50.00, I don't know as that is correct.
page 46

~

Cross Examination by Mr. Wright.

Q. Did your daughter go to school?
A.
Q.
A.

Certainly.
And I suppose she was in school prior to that time?
She was in school at the time.
Q. What grade?
A. Seventh.
Q. She was about to complete that grade was she?
A. I suppose she would have.
Q. You say she weighed about 140 pounds.
A. Approximately.
Q. How tall was she?
A. I would say probably five feet five inches, I don't know
definitely.
Q. And she was nearly 13?
A. That is right.
Q. Did. this b_icycle belong to her?
A. Not this bicycle did not.
Q. Had she been riding a bicycle for many years?
A. I would not say many years but quite sometime, I would not
say exactly how long, she had a bicycle of her own she had sometime.
Q. This one did not happen to be hers?
. A. No, but this was one she rode quite a bit.
Q. Was _she accustomed to ride a bicycle every day?
A. Yes she rode it daily.
· Q. : Did she ride back and forth from school ?
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A.

At times, she did quite a bit, the school bus goes by and she
rode that part of the time and she rode the bicycle too.
page 47 ~ Q. Had she been a healthy child, normally healthy?
A. Yes.
Q. Did not have frequent illnesses?
A. No, she was as I said a normal child, nothing unusual about
her.
Q. You had no objection to her riding a bicycle?
A. Certainly not.
Q. And nearly as you can say it was several years she had done
that?
A. I would say if you pin me down, I would say probably two
years.
Q. Did she make good grades in school, was she a bright child
or not?
A. I thidc this is very uncalled for, I would say she was normal
in her grades, I could get the principal of the school to tell you.
Witness is dismissed.
WITNESS: Harrison Cli11edinst
Mr. Marshall: Your Honor, this is the driver of the truck
and employed by the defendant, and we wish to reserve the right to
cross examine the witness as a hostile witness.
Mr. Brumback: I don't understand hostile witness.
Court: Proceed with the examination.
Examination by Mr. Marshall. .
Q. You are Harrison Clinedinst?
A. Yes.
Q. You were the driver of the truck?
A. Yes.
Q. At the time of this collision with this little girl?
A. Yes.
Q. Wnere are you from?
page 48 ~ A. Edinburg, Virginia
Q. Have you lived there all you life?
A. Yes.
Q. Where were you taking chickens?
A. To \Vashington to meet another truck.
Q. What other truck?
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A.
Q.
A.
Q.
• A.
Q.
A.
Q.
A.

Another truck I brought back from \iVashington.
Where were the chickens going?
To New York.
And you say you met another truck?
Yes.
Where had that truck been?
In New York .
\Vhere in New York?
I _don't know.
Q. You were driving this truck down ful) of chickens and then
met the driver who took it on to New Yori<?
A. Yes, that is the only time I met that driver there, I always
took them through to New York.
Q. This time you were going to meet a truck coming from
New _York and let that driver take your truck and go on to New
York?
A. Yes sir.
Q. Then of course you were going to bring the truck back to
Edinburg?
A. Yes.
Q. Whose truck was that in New York?
A. The Piccolos.
Q. Who drO\·e the truck down from New York?
A. A Holler boy.
page 49 ~ Q. Where is he from ?
A. Edinburg.
Q. This other driver was moving back and forth from New
York too?
A. Not all the time.
Q. Who was with you on this trip?
A. Michele Piccolo.
Q. Who else?
A. That is all.
Q. No one else in the truck with you?
A. Not as I know of, just the two of us.
Q. He was in the front seat with you when the accident occurred?
A. Yes.
Q. Michele Piccolo, he is one of the defendants in this' case?·
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A.
Q:
A.

Q.

I don't know about that.
Where was he going?
Home.
Going to ride along with the chickens to New York?

A. y~
.
Q. What had he beeo doing down here?
A. He comes down here to buy chickens, he bought them off
of his son, he always looked at his chickens before he bought them.
Q. Then he got them in the truck and took them to New York?
A. I don't know.
Q. I say Michele Piccolo got in the truck and went on to New .
York with the other driver did he?
A. I don't know.
Q. On these other trips?
A. That was the only one he rode with me.
page 50 ~ Q. So far as you know he was going on to meet this
other truck and go back to New York?
A. That is as far as I know.
Q. Did he talk to you on the way down?
A. Yes, but he did not talk chickens to me.
Q. What does Michele Piccolo do with the chickens in New
York?
A. Sells them I guess.
Q. All the chickens you hauled practically went to New York?
A. No sir, I hauled to Pittsburg and Youngstown, Ohio.
Q. How many chickens did you haul to New York before this
happened?
A. I could not tell.
Mr. Wright: I object to the question.
Q. You say you hauled these chickens to Michele Piccolos place
before in New York?
A. I could not say, not as often as I hauled to Pittsburg.
Q. Over a period of how many years?
A. I did not work for the Piccolos so Jong.
Q. How long?
A. · I could not tell.
Q. As much as a year?
A. I would say not quite a year.
Q. During the course of what year, did you work part of 1943?
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A. I worked for the telephone company before I went to work
with him.
Q. Then you went to work with him in 1942?
A. I don't know i_f 19-:J,2 or not, I know it was not a year.
Q. How long did you work for him after this collision occurred?
Court : Who is him?
Mr. Marshall: Piccolo.
page S1 } Q. What Piccolo do you mean?
A. I was working for Ralph Piccolo, I was not
working for Michele Piccolo.
Q. You never did work for Michele Piccolo?
A. No sir, Ralph Piccolo was the man that paid me.
Q. Now you say you don't know how many times, can't you
give an estimate of the times you went to New York?
A. No sir.
Q. Couple times a week sometimes?
A. Once a week to New York, I went to Abe Coleman and
other fellows up there.
Q. Where did you meet this fellow in Washington that day?
A. Capital Filling Station.
Q.. How did you know where to meet him?
A. I met him there before.
Q. How did you know he was going to be there with his truck?
A. He called in and said the truck was going to be there.
Q. Who called?
A. Called the boss.
Q. You drove up there with Michele Piccolo with a load of
chickens and loaded them on the other truck?
A. No, he went through with that same truck and I brought the
other truck back, had it fixed.
Q. Have you seen Michele Piccolo since that time?
A. No.
Q. He rode on to Washington that night?
A. Yes, I have not seen him since.
Q. Had you talked to Michele Piccolo or seen him about what
happened?
A. No because I can't understand him.
Q. You .can't understand him what he says?
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page 52

} A. No sir.
Q. When he wants to tell you something he has to

tell someone else ?
A. He never told me nothing.
Q. Never in his life?
A. Never talked to him, just took the chickens up there and he
paid me for them, he gave me a check for the chickens and I
brought it back.
Q. How much were they?
A. I could not tell you.
Q. Did you know at the time how much it was?
A. No sir, I looked at it but did not pay attention to it.
Q. You can read?
A. No sir.
Q. Oh, then I am sorry : then when you left you rode down
with Michele Piccolo and he did not say anything to you on the
way down?
A. He gabbled to me.
Q. And of course he could not understand you?
A. I guess he could understand me.
Q. YOU could not understand him?
A. The only thing I said was I was sorry I hit .the girl, would
not have had it to happ~n for nothing.
Q. You have talked to Ralph Piccolo about the case?
A. No sir, just said I had to appear on this case.
Q. The lawyers talked to you?
A. They had not talked to me, gave me a summons the other
day.
Q. You have not talked to these lawyers?
A. No sir, I don't work in Woodstock, I work down near Toms
Brook.
Q. How far is that from Woodstock?
A. I don't know exactly.
page 53 } Q. 20 miles or 10?
A. I don't know how far it is, I am no judge.
Q. The reason you have not talked to the lawyers is you live at
Toms Brook?
A. I live at Edinburg, and I never talked to any of them, it
did not concern me.
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Q. You remember talking to Mr. Starrett after this happened?
A. Yes, he gave me a ticket.
Q. Did you tell him that a fellow by the name of Carl Brewer
was in the truck with you?
A. I don't know anyone by that name.
Q. Did you tell Mr. Starrett right after this happened there
was a man named Brewer in the truck with you?
A. If I did I don't remember it.
Q. And of course you deny you told Mr. Starrett that?
A. If I did I don't remember, I don't know a man by that
name, you think I would pick up a man I don't know.
Mr. Brumback: We do not desire to ask the witness any
questions at this time.
Witness dismissed.

WITNESS: Ralph A Piccolo
Mr. Marshall: Your Honor, this is one of the defendants
in this case and we desire to reserve the right to cross examine him
as a hostile witness.
Examination by Mr. Marshall.
Q. Your name is Ralph A. Piccolo?·
A Yes.
page 54 ~ Q. You are a defendant in this case?
A. Yes.
Q. Is Michele Piccolo your father?
A. Yes.
Q. He is also a defendant in this case?
A. No sir.
Q. You say he is not?
A. No sir.
Q. Why not?
A. The truck was my truck and the company was my company
and he did not have anything to do with my business and if I made
a profit it was mine and if I lost anything it was my hard luck; in
· 1942 when my brother went in the army he left the business to me,
and I was under 21 years of age, I had my checking account in
Virginia, and I understood I could not do any business under 21
years of age and my brother told my father if he wanted to put
his name there while I was und~r 21years of age, that is the reason
why.
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Q. Your father's name is Michele Piccolo?
Yes.
Q. Then what do you mean?

A.

A. He had his name in the same bank with me, in the same
money. He could draw checl<s on it if my checks bounced back.
Q. In what name was the money deposited?
A. U oder Ralph A. Piccolo.
Q. What bank?
A. Bank of Edinburg.
Q. Were the checks· of the Dandy Poultry Co. drawn against
that account?
. A. Yes sir.
page 55

~

Examination by the Court.
Q. And the only reason your father could draw
checks was because you were under 21 ?
A. Yes.
Q. It was deposited to Ralph A. Piccolo and Michele Piccolo
and the Dandy Poultry Co.?
A. Yes.
Q. Your father own that building there?
A. No, my brother owns it.
Q. It is not in your father's name?
A. I don;t think so.
Q. Did your father agree to . this arrangement whereby you
and he drew on this bank account?
. A. Yes sir..
Q. Your father did draw on it?
A. He never signed for any checks down there, never.
Q. What did he sign for then?
A. He did it because -1 was under 21.
Q. What .did he sign for? ,, A. . Never signed for anything, he had his name under the same
account with me because I was under 21 and I was scared if the
farmers found out I was under 21 they would not accept the checks.
Q. The bank carried the account under the name of Dandy
Poultry Company?
A. Yes sir.
Q. What is your brother's name?
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A.

Carmine A. Piccolo.
Q. Who owns it now?
page 56 ~ A. I don't know because I was away for nine
months.
Q. Where were you?
A. I was in Chicago.
Q. What were you doing in Chicago?
Mr. Wright: We object to the question.

*

**

*

********

IN CHAMBERS
Counsel for the defendants objected to any evidence of the fact
that this witness was convicted in the United States District Court
for the Western District of Virginia for felony, except under the
Statute which permits evidence of conviction of a felony to affect
the credibility of the witness, and moved the Court that the jury
be charged that the only purpose for which such evidence could be
relevant would be to affect credibility of. the witness.
Which motion was sustained.
Examination of the Witness resumed before the Jury.
Mr. Marshall:
Q. Have you ever been convicted of a felony?
A. Yes sir.
Q. When and where?
: A. 6ctober 26th, ;l943r O.P.A. violation.
The Court: Gentlemen of the jury, this evidence may only
be considered by you upon the question of the credibility of this
witness and for no other purpose.
page 57 ~ Mr. l\!Iarsh~ll:
Q. What kind of O.P.A. Violation?
Mr. Wright: I object to the question.
Court: I think it's proper to show the offense.
Mr. Brumback: If admitted to go to the weig~t of his
testimony and not as to his character.
Mr. Marshall :
Q. In what Court?
A. In Harrisonburg, the Federal Court.
Q. What was the sentence?
Mr. Wright: I object.

Ralph A. Piccolo et als v. A. J. Woodford, Admr.

65

Harrison Cli11cdi11st
Court: Gentlemen · of the jury you wi.l disregard that
question.
Mr. Marshall: That is our case.
EVIDENCE. FOR THE DEFENDANTS
WITNESS: Harrison Clinedinst.
Direct Examination by Mr. Brumback.

Q.
A.
Q.
A.
Q.
1943?
A.
Q.

Your name is Harrison Clinedinst?
Yes.
You ha,·e been sworn?
Yes.
Where were you living and residing about the 1st of June,

I lived three miles out from Edinburg.
For whom were you working about the '1st of June 1943?
. A. Ralph Piccolo.
page 58 ~ Q. In what business was Ralph Piccolo engaged?
A. Chicken business.
Q. Where was his business located ?
A. Edinburg .
Q. Now on June 1st, what work were you doing for Ralph
Piccolo?
A. Taking a load of chickens to New York.
Q. Did you take them anywhere, if so where?
A. I come to his p'.ace in Edinburg.
Q. You gathered them up from where?
A. Couple different places.
Q. From farmers?
A. Yes.
Q. After gathering them up and going to his place in Edinburg, did you leave Edinburg with the chickens to go anywher-e?
A. Yes, to take the chickens to .Washington.
Q. What route did you travel to go to Washington?
A. Come down No. 11 until I got to Strasburg and then come
·
this way.
Q. At what speed were you driving this truck immediately
prior to and at the time of the accident"?
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A. I judgP. around between 12 and 15 miles.
Q. At what point on the road did you bring your truck to 12
or 15 miles?
A. \.Yeti in traffic out here where you come out to the Viscos
Company.
Q. Had you driven the truck at a higher rate of speed up to
that time?
Mr. Marshall: I object to the question.
Q. You say you were driving 12 or 15 miles an hour?
A. Yes.
Q. You did that when you entered the corporation of Front
Royal?
A. Yes.
page 59 ~ Q. Now on what A venue did you take in town?
A. I don't know what avenue, on this one that comes
up to the stop light out here.
Q. On what is known as Royal Avenue?
A. Yes sir.
Q. When and where did you first observe the girl, whose name
was Lois Ann Woodford, just prior to the accident?
A. 'When I hit her I saw her right in front of me.
Q. How far in front was she at the time?
A. She was right up against me.
Q. Do you know from where she came?
A. No.
Q. Do you know whether she came from your left or not?
A. She undoubtedly came from my left.
Q. You first saw her when she was immediately in front of
you?
A. Yes.
Q. Were any trucks in front of you?
. A-:· There were cars in. front of me .
.Q. ·· Had you been looking straight ahead?
A. Yes.
Q. Had she been in front of you?
A. She was in front of me then.
Q. Where did she come from?
A. I don't know.
Q. Was she crossing?'···..
.·, ...
··; ...
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A.

She undoubtedly must have been crossing.

Q. You know if she was on your right or not?
A. No she was not.
Q. 'When you saw her did you have time to do anything?
A. I put my foot on the brake right then.
Q. How soon did you stop after putting on. the brakes?
A. \\Then I stopped after hitting the girl her legs were lying
between my front wheel of the truck and the back wheel, under
the truck.
· Q. How far would you say your truck moved?
A. Well I don't know exactly how far, I don't think it moved
the length of the truck.
Q. Was there anything else you could have done other than
what you did?
A. No sir there was not.
Q. How long had you been driving trucks or other ,·chicles before June 1st?
A. All my Ii fe, since I was big enough to drive.
Q. I believe it was brought out when you testified you worked
for the Telephone Comvany, does that require you to use and operate a vehicle?
A. Requires me to drive the telephone truck.
Q. On what side of Royal Avenue were you driving?
A. Right hand side:
Q. How close to the curb?
A. Pretty close to it.
Q. After the accident, after your truck came to a stop, what
did you do?
A. I got out of it and walked around where the girl was.
Q. \\That did you do then?
A. They called the doctor and picked up the girl and took her
away.
Q. Who picked her up?
A. I don't know.
Q. You testified that when you stopped her feet were lying between the front and hind wheels on the right hand side of the
truck?
A. Yes, . someone picked her up and laid her on the
street.
page 60
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page 61

Then she had been picked up from Royal Avenue and her person placed on the grass or on the curb or
edge of the road?
A. I ·was coming in this way and she was laying up on the curb
and grass and her feet were down on the pike under the truck.
Q. What kind of a truck were you driving?
A. G. M. C. truck.
Q. How did you have the chickens?
A. In coops.
Q. How many coops?
} Q.

A.

200.

Q.

What is the capacity of the trucjc?
Three tons.
Now for whom were you hauling those chickens?
I was hauling for Ralph Piccolo.
Who had directed you where to take them?
Ralph Piccolo.
And you had received your instructions from him?

A.

Q.
A.

Q.
A.
Q.
A.
Q.

Yes.

He told you where to deliver them?
A. Yes, I carried the bill for the chickens.
Q. He gave you the bill?
A. Yes.
Q. Did you aid or assist in taking Lois Ann Woodford from
the A venue up to the ba11k or on the side?
A. No, I did not know what to do about it, there was no cop
there. ,
Q. . You left her lie there until the doctors or officers could
come?
A Yes.
page 62 } Q. vVere you paid by anyone for the chickens and
if so who?
A. No I was not, the other boy brought the money back for
the chickens, I gave the other boy the bill.
Q. He was paid for the chickens and returned the money?
A. Yes.
Cross Examination by Mr. Marshall .
. . · Q. . Ralph there when Y'?U lei t?
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A.
Q.

Yes.
And he saw his father Michele there?
A. I don't know:
Q. Was Michele then when you left?
A. I went home and cleaned up and came back and the load
was ready.
Q. Who was there when you got back?
A. Ralph.
Q. Michele would have to be there too?
. A. I picked him up down town at the restaurant.
Q. · Michele live in Edinburg?
A. No sir.
Q. Who was this bill made out to?
A. Michele Piccolo.
· Q. Who did you give this bill to?
A. The other driver. When I took chickens to New York I
alw~s collected the money before I unloaded.
·Q; Did you ever have trouble to collect from the father
Michele?
A. No sir, once I did bring a check back when he cut him $40
back.
Q. Michele did-not pay enough?
A. No.
page 63 ~ Q. You did not know how much was on the check
or the bill?
A. No.
Q. You never knew how much they were paying?
A. N,o.
Q. You never said anything to Michele about the bill on the
way·d'own?
. A. ·No, I took it to the man I was supposed to take it to and
he Wf1S supposed to take it to the other man.
Q. You took the biU to the other driver?
A. The other driver got the bill and he got the check when he
got to New York.
· Q. You did not bring any check back from vVashington that
night.
A. No sir.
Q. The other truck driver did?
·· ·
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A. Yes.
.
Q. What part of that bicycle was broken?
A. Right hind wheel.
Q. You hit right in the back wheel?
A. Yes.
Q. What part of your bumper struck?
A. I could not say.
Q. You testified at the preliminary hearing here?
A. Yes, I was tried -for reckless driving.
Q. Did you not say in answer to this question: "Do you know
what part of the bumper"; Answer; "Right hand side of my
bumper struck it."
A. No sir. Mr. Starrett looked in front of the bumper and
he did not know which side hit the bicycle.
Q. I am asking if you did not say it here in this preliminary
trial?
A. Maybe I did say it.
page 64 ~ Q. Then you don't deny you used this language"the right side of my bumper struck it"?
A., I don't deny it.
Q. You don't deny saying it? You admit you may have said
down here the right side of your bumper struck the back of this
bicycle?
A. Could have struck it.
Q. You admit you may have said it in the other hearing down
here in June 1943?
A. I don't say I did not, I don't say I deny it.
Q. You now say you don't know what side struck it?
A. I don't know that has been sometime ago.
Q. You are not sure you were right when you testified then because that was a short time after this thing happened, you would
remember more than you would now, would you not?
A. Maybe I would.
Q. Did I understand you to say you stopped this truck within
half the length of the truck after you struck the child?
A. I did not say half the length of the truck, I said I supposed
it was probably the length of the truck.
Q. How long was your truck?
A. I could not tell you that.
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Q.

Is the truck as much as 15 steps long, 45 feet?
.
Old you see Mr. Starrett examine some marks on the high-

A. 45 feet long, no truck is not 45 feet long.

Q.

way?
A. Yes.
Q. You with him?
A. No I was standing there until he examined the marks.
Q. You were not here in the room when he testified,
page 65 ~you saw him go there and steJ> off these marks on the
highway?
A. I saw him stepping.
Q. You saw the marks?
A. I don't think there were any there.
Q. You deny there were any there?
A. No, I don't know.
Q. Do you deny that the distance was 45 feet from the point of
impact to the point where the front of :ROUr truck stopped?
A. I did not drive 45 ieet before I stopped.
Q. You deny that?
A. I did not drive 45 feet that I know of.
·Q. Do you deny it, do you say it is not true?
A. I say I did not drive 45 feet.
Q. How close we~e you to the child when you first saw her?
A. I could not tell you.
Q. As close as from you to me when you first saw her?
(Note: Mr. Marshall was standing about six feet from
the witness)
A. I was· closer than that when I first saw her.
By the Court : You are not getting this in the record. Have him
state the number of feet. ·
,
(Note: Mr. Marshall then advanced to a point about four
feet from the witness.)
Q. The child was in front of you approximately four feet, about
four feet in front of you with the bicycle when you first saw her?
A. When I first saw her she was in front of me.
Q. You say about this distance, right on her?
A. I would not say it was closer to you or that far.
Q. It was within four feet, in front of you?
A. I mean in front of the bumper. I would not say
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~if she. was four feet in front of the bumper or not. I
don't know if I was right up on her or four feet from
her, for I was watching the other cars when I hit her, I did not
want to run into anyone.
Q. You were sitting on the left side of your truck in the
driver's seat?
A. Yes sir.
Q. You had a window right beside you and it was down?
A. It was down.
Q. You have a wind-shield in front of you?
A. Yes.
Q. You say this girl must have come out of the side street to
the left and right in front of you and you did not see her?
A. I was looking straight ahead and watching the traffic in
front of me.
Q. She would have to pass pretty close to you?
A. I don't know if she would or not.
Q. She had to pass in the street?
A. She had to pass.
Q. You never saw her until she got right in front of you?
A. Yes, I did not know whether it was four feet or she was
right against me.
Q. In other words she was closer to y"ou than I am?
A. I don't know.
Q. Michele Piccolo was right beside you?
A. Yes.
Q. If she had come from the right would you have seen her
better than if she had come from the left?
.
A. No, she had to come from the left, she could not have come
from the right.
.
Q. Do you deny when your truck came to a stop it was a distance of exactly four feet from the west side of the curb of _Royal
A venue, do you say that is not true?
page 67 ~ A. I don't know, I was not right up against the curb.
Q. Did you see the bicycle after this thing happened?
A. I saw the frame.
Q. What direction was she pointed in when you hit her? · -A.· Sh~-was coming this way, bias acro~s in front of me.
page 66
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Q. From your left?
A. From my left when I saw her.
Q. And going diagonally over ·to the right, is that what you
mean by going toward the west?
A. She was close in front of me.
Q. You mean she was going cater-cornered?
A. I don't know.
·
Q. She headed straight up and down the street?
A. I could not say, I don't think so.
Q. You could not tell?
A. No.
Q. Was she so close you could not tell?
A. She was close to me all right.
Q. You could see·out over the hood of the truck and did not
see her until she got in front of you?
A. No sir I did not see her.
Q. One question I forgot to ask you, that is did you sound
your horn when you saw the little girl?
A. I don't know if I did or not, I won't say I did.
Examination by Mr. Wright.
Q. As I recall Mr. Marshall asked you a question about the
preliminary hearing in. this case, and you said you were tried for
reckless driving?
page 68 ~ Mr. Marshall: I object because its not responsive to
this case.

*************
IN CHAMBERS.

Court: The evidence that the witness was tried for reckless
driving was brought out by him and was not in response to any
question propounded by the plaintiff, the witness was asked as to
his testimony and he volunteered that he was tried for reckless
driving: The conclusion of the Trial Justice that the witness was
not guilty of reckless driving is not binding on this jury and the
fact there was such a trial was not brought out by the plaintiff
but by the witness, and therefore I think it is improper to go into
the restilts ef · that-trial.
·
Mr. Wright: We except to the ruling of the Court;· · · ·
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WITNESS: Ralph A. Piccolo
Examination by Mr. Wright.
Was
this
a
G.
M. C. truck involved in this accident?
Q.
A. Yes.
Q. What year?
A. 1940.
Q. Who was tlie owner of that truck?
A. I, Ralph Piccolo.
Q. I hand you a registration card for a G. M. C.
page 69 }truck, No. 481113, 2 !~ ton truck for the year 1943,
will you state if that is the registration card for that
particular truck ?
A. Yes .
. Q. . Is that the truck involved in the accident?
A. Yes.
Q. And whose name is that in there?
... A. Ralph Piccolo.
Mr. Wright: We offer in evidence the registration card
marked Defts Ex. No. 1.
Q. I hand you a tire inspection record covering this same motor
truck, or appearing to, Federal Tire Inspection record, and will
ask whether that is the pne applicable to this truck?
A. Yes.
This is offered in evidence as Deft's Ex. No. 2.
Q. I hand you another tire inspection record, referring to the
same truck, for 1943, does that apply to this truck?
A. Yes.
.Mr. Wright: \Ve offer this in evidence as Deft's Ex. No. 3.
Q. Which of those, or rather in whose name are those tire
record slips?
A. In my name.
Q. When did you first come to Edinburg?
A. I started business in 1942.
Q. What time of the year?
A. I can't say.
Q. Was it: in the Fall or Summer.
A. I think it was the end of Summer.
Q. Had any of your family been in business there before you
came down?
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A. Yes, my brother.
Q. ·what is his name?
A. Carmine A. Piccolo.
Q. Did your brother, Carmine, do business in Edinburg under
his own name or some other?
A. His own name.
Q. Called himself Carmine A. Piccolo?
A. Yes.
Q. Did he leave Edinburg in 1942?
A. He had to go in the army.
Q. Who took over that business?
A. I did.
Q. To whom did the business belong to when you came down
here?
A. It belonged to me.
Q. After you came here?
A. Yes sir. To me.
Q. Apybody else in with you in the business as partner or
agent or any other way?
A. No sir.
· Q. The business belonged to you?
A. Yes.
Q. For how long did it belong to you?
A. Until last October, 1943.
Q. That was three, four or five months after this accident?
A. Yes.
Q. Did you know ·anything about an account in the Farmers
Bank of Edinburg before you came down to Edinburg? Of your
own knowledge, under anybody's name before you came to
Edinburg in· what you ·have ·t-estified as the late summer of
1942?
page:71 . ~ A. · It ·was my brother, in his name.
Q. You know that ?
A. I know that.
Q. How do you know that?
A. I saw him sign checks.
Q. You and your father sign checks on the account?
A. He never did sign checks.
Court: I rule the evidence out, ·I, don't see the releve~cy
of it at this time.
page 70 -~
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A. I got checks that I signed.
Q. When you came to Edinburg did you have an account in the
Farmers Bank in the Fall of 1942?
A. I got one down there, I started one right away.
Q. In whose name?
A. Ralph A. Piccolo, my name.
Q. Any accounts in that bank under the name of Dandy Poultry Company?
A. Before mine it was his name.
Q. In whose name was it in before you came to Edinburg?
A. It was in my brother's name.
Q. After you came down?
A. It was in my name then.
Q. Was it in your father's name too?
A. The business was mine but he had his name at the bank in
the checking account.
Q. vVhen did the business start?
A. I can't remember.
Q. It did not start before you came to Edinburg?
A. No.
page 72 } Q. Did your father .actually draw any checks on
that account?
A. No sir not that I know of.
Q. Did he own any part of that account or have any interest
in it?
A. No sir not a cent, that belonged to me.
Q. You continued to do business in Edinburg until about what
time?
A. Until 1943.
· Q. Since then you have not been in business there?
A. No sir.
Q. Do you recall that on the 1st of June 1943, your father
Mi~hele Piccolo was in Edinburg?
A. He was in Edinburg..
Q. You know why he came down?
A. He came down to pay me a visit, I had not seen him for
about four months, he came down to see how I was doing and how
I felt, for a few days, he wanted to know how I felt.
• Q. Did you sell him any chickens that day?
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A.
and if
he did
Q.
A.

Yes sir, I charged him commission like I did anyone else
he did not pay me commissions he did not get the chickens,
take off about $50 because the chickens were not seen.
·
Did you send a load to New York on the 1st of June 1943?
Yes sir.
Q. Who drove the truck ?
A. Clinedinst.
.
Q. Who told him to take the chickens to New York?
A. I did.
Q. Did your father go with him?
A. He rode along, I told him to go by truck and save expense
and he would take him right to the door in the truck.
page ~3 ~ Q. Did you know you had another truck in New
York?
A. I had another truck waiting in \Vashington to be repaired
and the other driver was there over night repairing the truck.
Q. Was that your truck?
A. It was a hired truck, I told Clinedinst to take the G. M. C..
truck to Washington and give the bill and the chickens to the other
driver and bring this truck back.
Q. When did you collect for these chickens 011 June 1st?
A. When they reached New York on June 2nd, I get paid, he
gets the check before he takes the chickens off if it is the same as is
on the bill and if it is not the same amount as the bill requires the
chickens don't go off the truck.
Q. Did you require the driver to do the same when you sold
any to your father?
A. The·same thing.
Q. Where did you operate this poultry business?
A. In Edinburg, right in the town.
Q. Who owned the place in which you operated?
A. . My brother.
Q. And his name is?
A. Carmine Piccolo.
Q. You remember whether you got your money for this load
on June 1st?
A. Sure I did.
Cross Examination by Mr. Marshall.
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Q. Who owns the land where the buildings are now?
A.

page 74

~

Carmine Piccolo.

Q. As a matter of fact is it not true that in the year

1943, or a short while after this accident occurred, a
short while after you took that visit you talked about, Michele
Piccolo got the property?
·
A. I don't know I was away, anytime between October 26 and
·
July 7th, of 1943, I don't know what went on.
Q. You see your father lately?
A. Yes.
Q. I don't suppose you will deny that on the 19th of November 1943, Carmine Piccolo conveyed to Michele Piccolo two certain
adjoining lots with a frame building, situated on Piccadilly Street
in Edinburg?
A. At that time I was awar, I don't know anything about that.
Q. That is the property you are talking about, on Piccadilly
and Prince Streets?
A. Yes.
Q. Its two lots with a building on it?
A. Yes.
Q. You don't deny that Michele Piccolo owns that property
now?
A. I don't know, he don't tell me anything about his business,
I have my own business.
Q. How old were you in 1942 when you first got at this business?
A. I was 20.
Q. Who did you get the business from?
A. From my brother.
Q. Bought it from him?
A. He just gave it to me.
Q. Gave it to you without anything at all?
A. That is right.
Q. How old was he?
page 75 ~ A. At that time about 25.
Q. Where did he get the business from?
A. With his own money.
Q. Not from Michele Piccolo his father?
A. No.
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Q. Where had he been working?
He worked all over, used to work in New York.
Q. Just gave you the business?
A. He was trying to sell the business but he could not and he
said as I can't sell the business you can take over the place and see
what you can do for yourself, and I said that is o. k. you will take
care of the property and build up a name and when I come back I
will take over.
Q. You have seen your father lately in New York?
A. Sure.
Q. He never mentioned to you he had taken over this property?
A. No he did not mention it.
Q. What is his business?
A. Live poultry market in New York.
Q. Got a big business?
A. He has a small retail market.
Q. Did you work up there before you came down here, in the
business with him?
A. Yes.
Q. When your brother went to war you came down here to
look after their business down here?
A. That is right.
Q. Now Clinedinst said when Michele bought chickens down
here he came and looked them over?
page 76 ~ A. He did not know what he was talking about,
Clinedinst worked for me about six months and it just
happened my father came down three or four times in one month,
and Clinedinst thought he came down to look at the chickens and
when he was down here he did take a look at the chickens.
Q. He saw this truck load of chickens?
A. Yes.
Q. He thought they were all right?
A. Sure.
Q. Why did he not pay you then?
A. Because he did not have any check on him, cash or checks.
Q. You sent them up there and told Clinedinst to never let the
chickens go to your father until he paid for them ?
·
A. Yes.
Q. If you sent a car load up there and he did not pay?
A.
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A. Clinedinst did not go to New York, he meant before that·
he sold some poultry to my father and he collected before he unloaded.
Q. You sent Clinedinst up there and you said don't let them
go or turn them loose?
·
A. He can read the numbers I guess, he did not take that check
back, when he went to New York he always had a guy with him,.
anytime he took my truck to Pittsburg I put a driver with him.
Q. When he took them?
A. I always sent someone with him that knows how to read.
When I send him I put two men on the truck to go out of town
and I sent this man and this fellow used to take a look at the bi.I
and I get the check the following day when he brought it down
to me.
page 77 ~ Mr. Wright :
Q. I want to ask when your brother turned the business over to you what did it consist of?
A. Live poultry business.
Q. What property?
A. Used to haul on our trucks to Washington and New York.
Q. What property did he turn over to you?
.
A. Nothing at all, just told me to stay in the place and take
care of the place and watch it.
Q. The trucks you were using did they belong to Carmine?
A. He used to hire his own trucks.
Q, Did he own any trucks himself?
.A. I don't think so.
Q. Did he turn any truck over to you?
A. He did not turn anything over to me, just gave me the
building and some scales.
Q. Did he sell you the building?
A. No he said stay here and watch the business and build up a
big i;mme. I fixed up the place, put a new office in there and new
floor and painted it and fixed the cellar and lights.
Mr. Marshall.
Q. · When did you start calling this the Dandy Poultry Company?
A. In 1940.
Witness dismissed.
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}

WITNESS: Frank Monaco
Examination by Mr. Wright.

Q. State your name, residence and occupation ?
A. Frank Monaco, 1401 Herkimer Street, and my office is No.
66 Fourth St., Brooklyn, N. Y.
Q. Your occupation?
A. I am a lawyer in New York State.
Q. Are you acquainted with Michele Piccolo and his sons, Carmine and Ralph?
A. Yes.
Q. Have you acted as attorney for them?
A. Yes.
Q. Acted regularly?
A. Over a period of years.
Q. Approximately how many?
A.. I would say seven or eight.
Q. Do you know whether or not Carmine 'Piccolo was in the
poultry business in Edinburg?
A. Yes I do.
Q. What period of time?
A. I think the early part of 1942 he purchased a building in
Edinburg and went into the poultry business, it was his business,
his money, and I don't know whether he filed a certificate of doing
business under any name.
Mr. Marshall: I object to the answer.
Court : Overruled.
Q. Did you represent Carmine Piccolo in the purchase of that
property at Edinburg?
A. Yes.
page 79 } Q. You know he did acquire the property?
A. Carmine acquired the property.
Q. The deed made and delivered to him?
A. Yes, in his own name.
Q. Did he operate a poultry business there, if you know?
A. He did.
Q. How long?
A. Until about the latter part of 1942 when he went into the
army, called into the U. S. service.

Supreme Court of Appeals of Virginia

82

Frank M 011aco
Q. Did you know then by whom that business at Edinburg
was operated?
A. I can tell you the advice I gave him sir.
Q. Do you know whether Ralph Piccolo came to Edinburg?
A. Yes.
Q. In the fall of 1942?
A. Yes he did, in N oyember or December 1942.
Q. You know of your own knowledge whether he did operate
a business there in Edinburg?
A. Yes he did under the name of Dandy Poultry Company.
Q. You know how long he continued to operate?
A. He did until he. got into difficulty with the office of Price
Administration.
Q. That was in the fall of 1943?
A. Yes.
Q. You have testified you know Michele Piccolo?
A. Yes I do.
Q. He is the father of both these boys?
A. Yes he is.
Q. D you know of your own knowledge whether he at anytime had any interest or ownership whatsoever in the business?

page 80

~

Mr. Marshall: Objected to, how does he know unless he assisted in getting up the papers, etc.

IN CHAMBERS
Examination of the witness is continued in Chambers before the
Court.
Court : The question is do you know whether or not Michele
Piccolo had any interest in this poultry business that was operated
in Edinburg, do you know that?
A. Yes I do know.
A. By the conversation and advice I gave to the family.
Examination continued by Mr. Wright.
Q. Have you ever examined the books of that business?
A. Together with the accounts, I am the family attorney. The
latter part of 1941 Carmine was about to be inducted into the U.S.
a~my, he thought he was going to be rejected because of a physical
disability: Carmine Piccolo Michele Piccolo and Ralph Piccolo.
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came fo my office and wanted to transfer everything in the name of
Ralph Piccolo; I advised them at the time there was no necessity
of transferring the property in the business from the name of one
brother to the other, if he felt he was going to be rejected, because
if he were he could come back and resume where he left off;
Carmine did state in my presence he wanted his brother to continue the business in Edinburg. Then the question arose about
Ralph Piccolo, he being under 21 years of age, in New York State
as I had to advise them that a minor had no authority to transfer
property, sell property or dispose of property in any
page 81 ~form or manner, unless he received a court order, and
the question of the bank account came "into existence
and I advised them at the time that if the account were left in the
name of Carmine Piccolo and Ralph Picco!o were added to it and
only Ralph was signing the checks. the occasion might arise that a
check would be dishonored because he was a minor, he was only
190 or 20 years old at the time. It was decided then and there
that the transfer of the fund, which I thir..k occurred the early part
of 1942, was to be made to Ralph Piccolo and Michele Piccolo and
I further advised them Michele Piccolo or Ralph can deposit or
can issue checks, whether that was done I do not know.
Q. How much was that account?
A I do not know.
Q. What consideration passed from Ralph Piccolo to Carmine?
A. Only love and affection.
Q. What consideration passed from Michele to Carmine for the
trans£ er of the real estate on which the building was located at
·
Edinburg?
A. There was a deed I drew up, because Carmine was about
ready to be shipped over seas, they came to my office and I drew
up a deed and sent it to the clerk's office at Edinburg, the con. sideration was only $1.00, no 111oney passed between them at all,
not one penny, only for love and affection, that is absolutely God's
fruth.
Examination by Mr. Marshall.
Q. Just what was this arrangement between these three, they
did not deal as strangers, they got along all rjght.
A They all lived together in the same house.
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Q. You were their lawyer and of course advised them on every
subject?
A. Yes.
page 82 ~ Q. You knew they were in the black market poultry
business?
A. No sir, it was a shock to me when I heard Ralph was in
the black market.
Q. These chickens were shipped to New York?
A. Yes.
Q. He would have to sell at black market prices?
A. I would not ha,·e advised him to sell at black market prices.
Q. You did not know the prices they bought and sold for; ·did
you examine the books?
A. I would not know ii they charge 2 cents, 20 cents or $20
for a chicken.
Mr. Wright: If you rule on the black market question I would
like to withdraw the question. We ask to withdraw the witness.
Court: Let the record show the defendant withdraws the offer
of this evidence.
Mr. Marshall: I will call him as a witness.
Examination continued before the jury.
Mr. Marshall: If your Honor please. I will call the witness on
behalf of the plaintiff, and announce in advance he is a hostile
witness and we reserve the right to cross examine.
WITNESS: Frank Monaco
.
Examination by Mr. Marshall.
Q. Mr. Monaco, you are the family lawyer of the Piccolos?
A. Yes I am.
Q. You advise them on every subject practically?
A. Yes I do.
Q. Now, calling your attention to the business in Edinl>urg,
will you please relate to the Court what you advised
page 83 ~them to do, Michele, Ralph and Carmine Piccolo, when
Carmine was called in the army in 1942, they all came
to see you?
. A. . Yes they did.
Q. Came to your office and had a conversation about the way
to run the business ?
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A. · Yes about the business in Edinburg.
Q. At that time Carmine owned the building?
A. Yes he purchased that in 1940.
Q. Tell the jury what transpired in your office and what you
advised?
A. I belie,·e the latter part of 1941, or early part_ of 1942,
Carmine Piccolo, a son of Miche!e Piccolo and a brother of Ralph
Piccolo, was about to be called to he inducted in the U. S. Army;
it was a question of selling the business he had acquired in Edinburg. He felt he would be rejected by the U. S. army officials be·
cause of a physical defect and wanted to sell the business to someone else; I advised him that instead of selling the business, if he
felt he would be rejected, to turn the business over to Ralph Pie·
~co~o. and in the event Carmine were actually rejected by the army
doctors he could come back and continue where he left off. It was
decided then and there that the business was to continue under the
name of Dandy Poultry Co., and Ralph was to run the business
as he saw fit. Thereafter, a banking or checking account was
opened in the name of Ralph Piccolo and Michele Piccolo, and the
former account of Michele Piccolo was discontinued. At that time,
I advised them that since Ralph was a minor, and you will have to
bear in mind that my advice only he!d in New York State, I did
not know the laws of Virginia, but I told them if the law of Virginia was the same as New York, that Ralph Piccolo
page 84 }being a minor could not sell property, could not transfer
property and could not issue any checks because he was
under 21 years of age. It was for that reason that it was decided
to open a joint account under the name of Ralph Piccolo ancVor
Michele Piccolo, either or the other could withdraw and sign
checks, so that if anyone refused to accept a check signed by Ralph
because he was a minor, the father could issue another check of
the same company under the same heading and it would be honored
by the bank.
Q. At that time or later did you draw a deed for Carmine, con·
veying to Michele the property in Edinburg?
A. Carnine toward the end of 1942, during. this time he-was
accepted, and was about ready to go over seas,· and they came to
my office and asked me to draw up a deed from Carmine to Michele
Piccolo, no money passed between the father and son, 'the con-
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sideration expressly stated in the deed was $1.00 and other good and
·
valuable considerations.
· Q. You drew that deed?
A. It was drawn by me and executed in my office and then
sent to the clerk's office at Woodstock I believe.
Q. And that is the property where the Dandy Poultry Co. was
doing business?
A. At that time, yes.
Q. Now you were thoroughly conversant with Michele Piccolo's
business in New York?
A. Yes.
Q. You knew he operated a poultry business there?
A. Yes.
Q. Knew he bought roultry from the Dandy Poultry Co. down
here?
A. I believe he did.
· · Q. You say you believe he did? Do you know it?
A. I think he did.
page 85 ~ Q. You know it?
A. To be present in the actual sales, no.
· Q. They were buying a lot of poultry?
A. Then he was buying from his son and paying with his own
check.
·Q. In 1942 and 1943?
A. Yes.
Q. You saw him almost daily?
A. I would not say daily.
Q. How many times did he come to your office in a month?
A. That is hard to answer, because when he needed me he
would call me, if it was two or three times in a month he would
come in my office, and then there would be a period of three or
four months he did not come.
Q. He came to you with almost every business proposition he
had?
A. Yes, anything he had in New York State I would handle
~hl~
.
Q. And the boys with the business down here talked to you
about that?
A. Yes.
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Q. And they all came there to you and talked to you?
A. Yes.
Q. Did they ever discuss with you the prices they were paying
and charging for chickens?
A. No sir.
Q. Sure of that?
A. Postively, I would not know if a chicken was worth 2 cents,
20 cents or $20.
·
Q. You have been advising with them for years?
A. Yes I have.
Q. You knew their business details?
A. Whatever business that required a lawyer I would be the
lawyer.
Q. Were you with Ralph Piccolo when he was charged with
felony at Harrisonburg?
page 86 ~ A. No sir.
Q. Did you know about that case?
A. The father told me the son was charged with a felony.
Q. Did you know all the details?
A. I would not say I know all the details, it came as a complete
shock to me at the time.
Q. As a matter of fact you knew they were operating a black
market in the chicken business?
A. I did not sir.
Q. You don't know anything about the prices they paid for
chickens in Shenandoah County?
A. l would not know what prices they paid.
,
Q. You knew that most of the chickens he bought in Shenandoah County were delivered to New York, to Michele Piccolo?
A. So I was told .
·
Examination by Mr. \,Vright.
Q. From your knowledge of the business transactions of the
Piccolos, Ralph, Carmine and Michele, can you state of your own
knowledge whether or not Michele Piccolo had any interest in the
Dandy Poultry Company?
A. He did not.
Q. The building was purchased with Carmine's money?
A.· Yes:· · · ·
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By the Court :
Do you know that?
A. I know that definitely.
page 87 ~ Mr. Marshall.
Q. You know he gave it back to your father without his father paying him a cent for it?
A. Ah,·yes.
Witness is dismissed.
Q.

Teste:

This 20th day of January, 1945.
B. P. HARRISON;
Jrtdge of the Cirrnit Court of Warren
Cou11ty, Virginia.

CERTIFICATE OF EXCEPTION NO. 3
At the conclusion of the plaintiff's evidence, a motion to strike
the plaintiff's evidence was made by counsel for the defendants,
which· motion was overruled and excepted to by counsel for the
defendants, the proceedings being in chambers as follows:
Mr. Wright: Your Honor, we desire to make a motion to
strike the plaintiff's evidence, on the ground that no negligence has
been shown by the evidence, no evidence of speed has been shown,
and the evidence so far as it goes shows the girl came from the left
side of the truck from the rear of it and drove I might say immediately across in front of the truck, it was apparently a very light
collision between the two vehicles. The truck was traveling, according to the evidene, with the light side not more than four feet six
inches from the west side of the curb, and no evidence
page 88 · ~as to any speed ; there is no evidence the truck was attempting to pass the girl but the evidence on the contrary was to the point thatl the bicycle got there just at the time
when nothing could be done, that the accident was entirely unavoidable, no evidence the driver did not keep a proper lookout; and the
burden is certainly on the plaintiff to establish his case, which he
has not done.
COURT: I overrule the motion.
Mr. Wright: We object and except to the action of the Court
in overruling the motion to strike plaintiff's evidence, on the ground
that the plaintiff's evidence does not show any negligence on the
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part of the defendant driver, the evidence being that the girl, Lois
Ann Woodford, approached the truck from the le£ t rear of the
truck and driver, having come out .of ,Fourth Street at a point
where it intersects Royal Avenue, and having proceeded diagonally
across the street and behind' the driver of the truck, to the left of
the driver and west side of the driver, and suddenly pulled in front
of the truck within a few feet of the front of the truck.
Teste: This 20th day of January, 1945.
B. P. HARRISON,
Judge of tlte Circuit Court of Warren
Co,mty, Virginia.

CERTIFICATE OF EXCEPTION NO. 4
The following instructions granted at the request of the plaintiff
and of the defendants, respectively, as hereinafter denoted, are
all the instructions that were granted on the trial of this
case:
page 89 ~ The following instructions were given at the request
of the plaintiff:
INSTRUCTION NO. 5.
The Court instructs the jury that a child under the age of fourteen years operating a bicycle along the highways is of itself a
warning of danger and when a motorist sees or by the exercise of
reasonable diligence he should have seen the said child, it is his
duty in approaching such child to assume that the child might not
operate the bicycle. in a careful and cautious manner, and, under
said assumption, to take such reasonable precaution as under the
circumstances may be necessary to avoid a collision.
If the jury believe from a greater weight of the evidence in this
case·that Clinedinst, the driver of the poultry truck, in approaching
the point of collision, saw, or by the exercise of reasonable care
should have seen, Lois Ann Woodford riding her bicycle at any
point along the highway, and that he· failed to apply his brakes,
to sound his horn, to turn his truck to the right or le£ t, to slow
down or stop, or to observe any one or more of such percautions,
and that such failure on his part constituted the sole proximate
cause of the collision, then the jury must find a verdict for the
plaintiff in a proper sum, unless the jury believe from all the facts
and circumstances. ~hown by the evidence that Clinedinst did ·not
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see the child or by the exercise of ordinary care and prudence could
not have seen her in time to avoid the collision, or unless the jury
finds that the deceased child was capable of and guilty of contributory negligence which was a direct and proximate cause of the injuries received.
page90

~

INSTRUCTION NO. 6.

The Court instructs the jury that the law requires every person
driving upon the highway to keep a proper lookout for vehicles
moving along the highway. Any violation of this law constitutes
negligence of itself.
If the jury believe from a greater weight of the evidence that
Clinedinst, the driver of the poultry truck, failed to keep a proper
lookout in approaching the scene of the collision and that such
failure on his part constituted the sole proximate cause of the
collision with the bicycle on which Lois Ann Woodford was riding
then they must find a verdict for the plaintiff in a proper sum,
unless the jury believe from the greater weight of the evidence
that the deceased child was herself capable of and guilty of some
act of contributory negligence which was a direct and proximate
cause of the injuries received.
INSTRUCTION NO. 7.
The Court instructs the jury that when a driver sees or should
have seen in the exercise of ordinary care a child crossing or about
to cross in front of or ahead of his automobile, it is his duty to
get his automobile under complete control so as to avoid injury to
the child.
'
If the jury believe from a preponderance of the evidence that
the driver of the poultry truck saw or by the exercise of reasonable
care should have seen the child, Lois Ann Woodford, in time' to
. have avoided her by the exercise of ordinary care, then they must
find a verdict for the plaintiff in a proper sum, unless the jury
find from lhe evidence that! the deceased child was capable of and
guilty of contributory negligence as defined in Instruction No. 11
& 12.
page91

~

INSTRUCTION NO. 8.

· The Court instructs the jury that the law requires every motorist
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in passing another vehicle traveling in the same direction to pass
at least two feet to the left thereof. A bicycle is a vehicle as conemplated by this law.
If the jury believe from the greater weight of the evidence ,that
the driver of the poultry truck was attempting to pass the bicycle
on the left and failed to drive his truck two feet to the left thereof,
then he was guilty of negligence.

INSTRUCTION NO. 9.
The Court instructs the jury that it was the duty of the driver
of the poultry truck to exercise ordinary care and vigilance in order
to discover the presence of the child Lois Ann Woodford upon the
highway under the circumstances and conditions then existing and
if they believe from the greater weight of the evidence that the
said driver of the poultry truck failed to exercise such care and
diligence and that such failure was the sole proximate cause of
the collision they must find a verdict for the plaintiff in a proper
sum, unless the jury believe from the evidence that the child was
capable of and guilty of contributory negligence as defined in Instruction No. 11 & 12.
INSTRUCTION NO. 10.
The Court instructs the jury that if they believe from a greater
weight of the evidence that when Oinedinst, the driver of the
poultry truck, arrived at a point where he saw or by the exercise
of reasonable care should have seen, the child, Lois Ann
page 92 ~Woodford, on her bicycle upon the highway and that he
knew or by the exercise of reasonable care should have
known that a collision was imminent and that the said child had
no knowledge of her peril, then the duty arose in him to sound
his horn and thus give warning of his approach; and if the jury
believe from the greater weight of the evidence that he failed to
sound his horn, then he was guilty of negligence.
-INSTRUCTION NO. 12.
The Court instructs the jury that the law presumes every child
under the age of fourteen years to be incapable of contributory
negligence. The burden is upon the defendant to establish the capacity and maturity of Lois Ann Woodford in this case.
INSTRUCTION NO. 20.
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The Court instructs the jury that if they decide to render a verdict for the plaintiff in this case, in arriving at said verdict, they
shouJd consider the grief and suffering of the father, mother and
brother of Lois Ann Woodford occasioned by her death, their loss
of her companionship during the future years, any sums expended
for her doctor, hospital and funeral expenses, the loss of her services
in household duties at their home, and the loss of her services
which naturally would have resulted from any compensation which
she might have earned until she should have arrived at the age of
twenty-one years ; and upon all these considerations they should
arrive at a sum which to them seems fair and just, not to exceed
Fifteen Thousand Dollars.
The following instructions were given at the request of the defendants:
page93

~

INSTRUCTION NO. 1

The court instructs the jury that plaintiff cannot recover, if they
believe from the evidence that the injury and death of Lois Ann
Woodford was purely accidental.
INSTRUCTION NO. 2
The Court instructs. the jury that an unavoidable accident is an
occurrence which could not be avoided by that degree of prudence,
foresight, care and caution which the law requires of every one
under the circumstances of a particular case, and that if the jury
believe from the evidence in this case that the accident and death
of Lois Ann ·woodford was caused solely by her riding from the
left and rear of the defendant's truck and directly and immediately
across the line of travel of said truck and that the injury to the
deceased child could not have been avoided by any act on: the part
of Clinedinst after the danger of the deceased child became reasonable apparent, the verdict should be for the defendant. ·
INSTRUCTION NO. 3
The Court instructs the jury that the mere allegation in the declaration of the plaintiff, charging the defendant with some act of
commission or omission and that such act was a .negligent act, is
neither proof of the act nor of its negligence. ·; The jury cannot
guess that the clef endant was. negligent; but the act or acts charged
as negligent must be prm·en by the greater ,vdght of the evidence.
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And if must further appear by a preponderance of the evidence that
such act or acts would not have been committed by a
page 94 ~person of ordinary care. If the plaintiff fails in either,
your verdict must be for the defendant.
INSTRUCTION NO. 4
The Court instructs the Jury that a Yerdict cannot be found on
mere conjecture or speculation, and that the mere fact that Lois
Ann Woodford, an infant, was injured while riding her bicycle,
which bicycle collided with the truck driven by Harrison Clinedinst,
raises no presumption whate,•er that the, defendanfs, or either of
them, were guilty of negligence, but on the contrary the law presumes that the defendants and each of them were not guilty of
negligence; the Court instructs the jury that unless the plaintiff
proves by a preponderance of the evidence that Harrison Clinedinst
was guilty of negligence, which was a direct and proximate cause
of the accident in which Lois Ann Woodford was injured and
from which she subsequently died, then A. J. Woodford, Administrator of Lois Ann Woodford, is not entitled to recover any
damages from the defendants, or either of them, and the Jury
should find a verdict for the defendants.
INSTRUCTION NO. 11.
The court instructs the jury that even though they believe from
the evidence that the defendant was guilty of negligence in the
operation of his truck, at the time and place of the injury complained of, yet if they further believe from the evidence that the
plaintiff's decedent, Lois Ann Woodford, was negligent in the
operation of her bicycle and that such negligence of the said Lois
Ann Woodford in the operation of her bicycle contributed to the
accident, and that, but for such negligence of the said Lois Ann
Woodford, the accident would not have happened, they must find
for the defendant.
page 95 ~ The courth doth further instruct the jury, however,
that the conduct of an infant is not of necessity to be
judged by the same rule which governs that of an adult. While it
is the general rule in regard to an adult or grown person, that to
entitle him to recover damages for any injury resulting from the
fault or negligence of another, he or she must have been free from
fault, such is not the rule in regard to an infant of tender years.
The care and caution required of a child is according to his or her
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maturity and capacity wholly, and this is to be determined by the
circumstances of the case, and the evidence before the jury; and
the la:w presumes that a chifd between the ages of seve,;i and fourteen years cannot be guilty of contributory negligence, and in order
to establish that a child of such age is capable of contributory negligence, such presumption must be rebutted by evidence and circumstances, establishing her maturity and capacity.
The jury is further instructed by the court that if the defendant
relies upon the contributory negligence. of Lois Ann vVoodford to
defeat the plaintiff's action, the bur.den of proving such contributory
negligence rests on the defendant, and it will not avail the defendant, unless it has been established by a preponderance of the evidence.
INSTRUCTION NO. 13
The court instructs the jury that by preponderance of evidence
is meant that evidence which is most convincing and satisfactory
to the minds of the jurors. In determining upon which side the
preponderance of the evidence is, the jury may take into consideration the opportunities of the several witnesses for seeing and .knowing the things to which they testify, their interest (if any), or
want of interest (if any), in the result of the action, the probability
of the truth of their several statements, in view of all
page 96 ~the other evidence and the facts and circumstances upon
the trial ; and from all the circumstances determine the
weight or preponderance of the evidence. The jury are the sole
judges of the weight of the evidence and credibility of the witness.
INSTRUCTION NO. 14
The Court instructs the jury that any and all evidence in this
case as to the conviction of Ralph A. Piccolo in the Federal Court
of a felony may only be considered by the jury for the purpose of
determining the credibility. of the witness, Ralph A. Piccolo, and
not for any other purpose.
The Court gave the following further instructions:
INSTRUCTION NO. 15
The Court instructs the jury that they must consider this case
solely upon the evidence before them and the law laid down in the
instructions of the Court, and they must not allow any sympathy
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they may feel to influence their verdict. A verdict cannot be based,
in whole or part, upon conjecture, or surmise, or sympathy, but
must be based solely upon the evidence in the case and the instructions of the Court.
· INSTRUCTION NO. 16
The Court instructs, the jury that if they believe from the evidence that Ralph Piccolo was operating the business of Dandy
Poultl)'. Company as the representati\'e of his father, Michele
Piccolo, then the negligence, if any, of Clinedinst, the driver of the
truck is attributable to Michele Piccolo, and any verdict rendered
by the jury for the plaintiff, if ai;ty, shall be against the said Michele
Piccolo as well as against Ralph Piccolo.
page97

INSTRUCTION NO. 17

The Court instructs the jury that the burden is upon the plaintiff
to show that Michele Piccolo at the time of the accident was openly
or secretly the owner, a co-owner, or a partner, of or in the Dandy
Poultry Company, or that Michele Piccolo was trading as the
Dandy Poultry Company, and unless the jury believe by a pre·
ponderance of the evidence that Michele Piccolo was the owner, a
co-owner, a partner, of or in the Dandy Poultry Company, or that
he was trading as the Dandy Poultry Company either alone or by,
through or with Ralph Piccolo at the time of the accident, then
they should find for the defendant, Michele Piccolo, unless the jury
believe that Michele Piccolo was in control of the truck at the time
of the accident.
INSTRUCTION NO. 18
The Court instructs the jury that before the plaintiff can recover
in this action against Michele Piccolo, they mtist believe from the
greater weight of the evidence either that on June 1, 1943, Michele
Piccolo was the or a proprietor or conductor of the Dandy Poultry
ComJ.?any when the injury to Lois Ann Woodford occurred, or the
truck driven by Harrison Clinedinst was being operated under the
control and direction of Michele Piccolo and the burden of proving
either fact is upon the plaintiff. But if the jury believe from the
evidence that Michele Piccolo before the date of the accident held
himself out as a member of the firm of Dandy Poultry Company
or authorized Ralph Piccolo to hold him (Michele ·Piccolo) out
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as a member of the firm of Dandy _Poultry Company, these are
facts for them to consider in connection with the case tending to
show Michele Piccolo was a or the proprietor or conductor of the
business bull the jury must take into consideration all the evidence
in the case.
page98

~

INSTRUCTION NO. 19

The Court instructs the jury that if they believe from the evidence that Clinedinst, the driver of the truck, was the employee of
Dandy Poultry Company, at the time of the injuries complained of
by the plaintiff's notice of motion for judgment, and if they further
believe from the evidence that the said driver .was negligent in the
operation of said truck and that such negligence was the sole proximate cause of the death or the injuries from which the said Lois
Aru1 'Woodford died, then they should find a verdict for the plaintiff against the defendants, or such of them as they further believe
from the evidence to be the owners of said business either as
partners or individuals, and fix the plaintiff's damages at such sum
as to the jury may seem reasonable, unless the jury believe that the
said child was capable of and guilty of contributory negligence as
defined in Instruction No. 11 and 12 which was a direct and prox:mate cause of the injuries received.
INSTRUCTION NO. 21
The Court instructs the jury that, under Section 5788 of the
Code of Virginia if they find a verd,ict for the plaintiff, they shall
specify the amount or proportion of the damages to be received
by each. of the _parents of the deceased, Lois Ann Woodford, and
"
one brother surviving her.
Teste: This 20th day of January, 1945.
B. P. HARRISON,
Ji,dgc of t/zc Cirertit Corirt of Wa-rren
Coimt:y, Virginia.

page 99

~CERTIFICATE OF EXCEPTION NO. 5

Defendant's Instruction No. A
The court instructs the jury that it is their duty to try this case
without being influenced by sympathy, or the mere· fact that the in-
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jury of Lois Ann Woodford resulted in her death, and the jury
must disregarc;l all questions of the relative financial conditions of
the parties, as the jury, as well as the court, are under the solemn
obligation of an oath to decide according to the law and the facts,
and without negligence by the defendant as the proximate cause
of Lois Ann \tVoodford's death, the defendant cannot be held pecuniarily liable.
The foregoing instruction requested by the defendants was
denied, and the defendants excepted.
Teste:

This 20th day of January, 1945.
B. P. HARRISON,
ffldge of the Cirmit Court of Warren

County, Virginia.
CERTIFICATE OF EXCEPTION NO. 6
At the conclusion of the evidence for the defendants, the following motion in respect to the tender of certain evidence by the defendants, the renewal of the defendants' motion to strike the plaintiff's evidence, and motion by the plaintiff to strike out all evidence
as to contributory negligence, together with the grounds therefor,
were had:
page 100 ~MR. WRIGHT: The defendant desires to offer in
evidence the stenographic record of the examination
and cross examination of Thomas C. Moyer, husband of Helen
Moyer, taken 011 the 17th day of June 1943, in the Trial Justice
Court of Warren County, Va., in the reckless driving charge then
pending in said court under the style of Commonwealth of Virginia
vs. Harrison Clinedinst, the said Thomas C. Moyer now being deceased, and the said Helen Moyer now being a resident of the City
of Philadelphia, Pa. ; the said Harrison Clinedinst being the driver
of the motor truck owned by Ralph Piccolo, and the charge having
to do with the collision between said truck and the bicycle ridden
by Lois Ann Woodford, now deceased. The said Harrison Clinedinst being the employee and agent of the owner of said motor
truck, which evidence the Court refused to admit.
COURT: Do I understand this deceased witness was the husband
of Mrs. Helen Moyer, who is a resident of Philadelphia, Pa.?
MR. WRIGHT: Yes. These parties were residents of that State
at the time of this accident.
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COURT: The testimony was given at the hearing in which none
of the parties to this litigation was a party, and in which the
plaintiff had no right to cross examine the witness; as I understand
the testimony is directed to the actual occurrences at the time of
the accident, and constitutes the same evidence that the defendant
Michele Piccolo could give if he so desired.
MR. WRIGHT: To which ruling of the Court the defendant objects and excepts on the following grounds:
1. That the issue in the instant case is substantiaily the same as
the issue in the reckless driving charge.
2. That A. J. Woodford \Vas present and te~tified as a witness
in the hearing of the reckless driving charge and has now qualified
as administrator of Lois Ann Woodford, deceased, and
page 101 }is plaintiff in the instant case, that an exhaustive cross
examination of the witness T. A. Moyer upon the facts
of the accident which is now the basis of this instant case was
made.
3. That the issue and the parties in both the reckless driving
charge and the instant action for the wrongful death of Lois Ann
vVoodford, are substantialiy the same.
4. That Michele Piccolo was riding in the motor truck involved
in the collision resulting in the death of Lois Ann Woodford, while
T. A. Moyer and his wife, Helen Moyer, were riding in a car to
the rear of said truck, and following. the truck, and that their evidence could not have been the same, as to the physical facts of said
_
accident.
5. That the record in this case shows reasonable effort has been
made to secure Helen Moyer as a witness, but she not being a
resident of this State, it has been impossible to compel her attend-.
.
ance.
THE COURT: Counsel had notice for over two months of this
case arid would be tried on the date it was set, and made no effort
to take the deposition of Mrs. Helen Moyer, nor, acording to the
evidence put before the court in support of motion of a continuance, did not notify Mrs. Moyer that the trial was set until the 1st
of November.
MR. WRIGHT: Counsel for defendant desires to state that prior
to the 1st of November counsel had assurance from Mrs. Helen
Moyer she would be· available and would appear as a witness in
this case.
MR. 'WRIGHT: That is our case.
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THE COURT: The record ought to also show that defendant
closed his case yesterday, subject to the right to introduce Mrs.
Moyer as a witness this afternoon, if counsel could secure her attendance.
,
MR. WRIGHT: I ask that the testimony of
page 102 }Thomas C. Moyer offered by the defendant and permission of which is refused 6v the Court, be tendered as
Exhibit and asked to be filed and ma;ked Deft's Exhibit "X."
MR. WRIGHT: We wish to renew our motion to strike the
evidence for the plaintiff.
COURT: Motion is overruled.
MR. \VRIGHT: We except to the ruling of the court.
MR. MARSHALL: We move to strike all the evidence of the
defendant in this case.
,
COURT: I overru!e the motion to strike.
MR. WRIGHT: The defendant except to the ruling of the
court to strik'e the evidence on the ground that the only evidence
in this case shows that the child Lois Ann Woodford rode h~r
bicycle from the le£ t and rear of the truck owned by def endar.t and
at a speed greater than the truck and rode the bicycle immediat:ly
and directly across the line of traffic of the truck.
2. That there is no evidence in this case the child was in front
of the truck for only a moment of time before the child was struck,
no evidence in this case of any speed beyond 12 to lj miles per
hour, or of any other possible failure of duty on the part of the
driver of the truck, with the possifile e..'Cception of lookout, and the
only evidence in the case the child appeared before the truck at a
distance of from one foot to four feet in front of and immediately
before the accident happened. The driver of the truck testified, and
his tetsimony is not contradicted, that the child did not come fror.1
his right, that he was looking ahead at other vehicles and that he
does not know percisely in what manner she came in front of the
truclc from his left, except she was in front of the truck the first
instant he saw her at a ·distance of from one foot to four feet.
That the plaintiff's case is based upon the theory that
page 103 }defendant's truck was over;taking and passing Lois Ann
\Voodford, but there is no evidence in the case to indicate that the truck was,..passing or overtaking the bicycle, except ·
as to the shortest instance of time· when. the bicycle appeared in
front of the 'driver of-th,nruck at a. distan't"e" of from one to four
feet:::,·········

.·.... '···

:::,:·:::: ::·. :...
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That the evidence of the driver is that he kept a lookout ahead
and that this is not contradicted by any evidence in the case, and
he could not therefore have seen the child in time to have avoided
the accident.
MR. MARSHALL: We n10ve to strike out all the evidence as
to contributory negligence in the case.
There is presumption that a child from 7 to 14 is not capable of
contributory negligence, and the burden is on the defendant to
prove she is capable and mature; in this case no evidence .has been
offered by the defendant to such effect and the only evidence of the
. child's maturity and capacity was elicited by counsel on cross exa·
mination of some of plaintiff's witnesses. The result of this was
to the effect that the child was a normal child of her years, and
there was no evidence submitted by defendant to show she was in
any manner mature beyond the maturity of a child of her years.
\Ve cite the case of Royal Oak v. Shull.
COURT: Motion is overruled..
·
MR. MARSHALL: We except on the grounds stated.
Teste:

This 20th day of January, [945.
B. P. HARRISON,
Judge of the Cirrnit Cottrt of Warre11
Com1t3•, Virginia.

page 104 ~CERTIFICATE OF EXCEPTION NO. 7
The following motions were made and argued on Saturday, the
18th day of November, 1944:
The defendants, through counsel, having made a motion that a
new trial be granted, immediately after the jury returned its verdict
on the 10th day of November, 1944, again renewed their motion,
and moved the Court that a new trial be gr~nted on the grounds of
the misconduct of a juror, 'William J. Lockhart, in engaging in a
conversation with the. plaintiff, A. J. Woodford, at or about 6:55
o'clock P. M. on the 10th day of November, 1944, during the r~
cess · of the jury for supper, and offered the affidavits of
F. H. Brumback and R. S. Wright, Jr., filed on the 14th day of
November, 1944, and the affidavits of F: H. Brumback and. R. S.
Wright, Jr., filed on the 15th day of November, 1944, in support
of said motion; and teh affidavits of said A. J. Woodford and E.
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E. Marlowe, Sheriff of Warren County, Virginia, in reply to said
motion, were offered by Elliot Marshall, Attorney for the plaintiff.
The Court having considered said affidavits and the argument of
counsel, denied the motion for a new trial, to which ruling of the
Court the defendants objected and excepted.
The defendants, by tlieir attorney, R. S. Wright, Jr., having
made a motion to set aside the verdict as contrary to the law and
the evidence, when the jury returned their verdict on the 10th day
of November, 1944, again renewed their motion and moved the
Court' to set the verdict aside as contrary to the law and the evidence, and assigned· the following grounds:
1. That the Court refused to grant a continuance due to the
absence of Helen Moyer, an essential witness and the only available
eye witness to the accident, upon the same grounds aspage 165 ~signed in excepting to the ruling of the Court in deny·
ing a continuance during the trial of the case.
2. That the Court refused Defendant's Instruction No.
upon
the same grounds assigned at the refusal of said Instruction during
the trial of the case.
.
3. That plaintiff's attorney, Elliott Marsha'.l, read an excerpt
from the case of Harris v. Wright, a Virginia case reported at
200 Southeastern, 599, to the jury during the argument of the case
on the ~0th day of November, 1944, over the objection and excep·
tion of defendant's counsel.
4. That the verdict was without sufficient evidence to support the
same.
The question was then raised by counsel for the plaintiff as to
whetht!r the reading of the law book to the jury had been objected
to and excepted to by the defendants, and it was stated by both
F. H. Brumback and R. S. Wright, Jr., attorneys for the defendants, that such. objection and exception was made at the time by
R. S. Wright, Jr.
·
Whereupon, the Court dictated the folowing:
THE COURT: "During the court of the argument of counsel
for the plaintiff before the jury, counsel for the plaintiff walked
to the counsel table and picked up a volume of the Southeastern
Reports, which was then lying open, and with it ·in his hand walked
toward the jury in a manner that showed he was preparing to read
therefrom.
Counsel for the defendants promptly objected, and the Court
seeing that the counsel for the plaintiff was about to read, said:
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"These are your words now, whatever you are reading from is
what you say and not anybody else," and then the Court turned to
the jury and said: "Gentlemen of the jury whatever Mr. Marshall
is reading are his words."
page 106 ~ Counsel for the defendants then excepted, and the exception was not heard by the Court.
The statement read to the jury was as follows, and was read
by Mr. Marshall from the Virginia case of Harris v. Wright, in
200 Southeastern, 599.
"'I may observe at this point that the Appellate Court of this
State appears to have steadily grown more strict in the application
of the rules regulating the operation of automobiles on the highways of the Comonwealth with reference to children. These duties
may entail a mar.ked degree of care and precaution on the part of
the drivers of automobiles, but they have their basis in a solicitude
for the welfare of those who are not competent to take pains for
their own protection. The automobile, so it would seem, is a necessity of modern life, but it is not to be permitted to become a
Moloch to whom weak and helpless innocence is to be sacrificed.
Not everything must yield to consideration of dispatch and haste.
Pedestrians, and even children, have a right to the use of the highways, and these rights approximate the rights of the motor vehicle.
"The roads are for the automobile. They are made straight and
smooth for the automobile, but they are made also for the convenience of pedestrian traffic, including children who may necessarily have_ to use them.' "
· At tfie conclusion of this reading there was no motion to instruct
the jury to disregard the argument, nor was there any objection
made to the Court on the ground that the language per se constituted improper argument to the jury."
page 107 ~ The motion to set aside the verdict was argued upon
the grounds set forth, and particularly upon the ground
that there was insufficient evidence to support the verdict.
The Court, thereupon, announced that he would ,ake the case
under advisement.
IN THE CIRCUIT COURT OF WARREN COUNTY,
VIRGINIA:
A.

J. WOODFORD, Administrator of Lois Ann Woodford,
deceased, ..................................... Plaiintiff
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v.
RALPH A. PICCOLO AND MICHELE PICCOLO, Individually and Trading as Dandy Poultry Company, .. Defendants
Affidavit of F. H. Brumback in Support of Motion for New Trial.
ST ATE OF VIRGINIA,
COUNTY OF SHENANDOAH, TO-WIT:
This day, in the County of Shenandoah, F. H. Brumback personally appeared before me, Mary E. L1.mbert, a Notary Public
of and for the County aforesaid, in the State of Virginia, and
made oath that he is one of counsel for the defendants in the above
styled case of A. J. Woodford, Administrator of Lois Ann \,Voodford, deceased, Plaintiff, ·v. Ralph A. Piccolo and Michele Piccolo,
individually and trading as Dandy Poultry Company, Defendants,
pending in the Circuit Court of Warren County, Virginia; that in
the trial of said action before a jury at Front Royal, Virginia, on
Friday, the 10th day of November, 1944, the Honorable Burr P.
Harrison, Judge of said Court, ordered a recess in the trial of said
case at or about six o'clock, P. M., on that day, until seven o'clock,
P. M., of that day; that during said recess the jury trypage 108 ~ing said case was pennitted to eat and was specifically
directed and instructed hy the Judge of said Court not
to have any conversation with any persons relative to said case;
that, nevertheless, at about 6: :55 o'cloc.k, P. M., of said day, affiant
returned to the County Court House of Warren County, at Front
Royal, Virginia, and in the office of the Judge of said Court found
one William J. Lockhart, one of ·the jurors trying said action, in
conversation with A. J. Woodford, the saicf A. J. Woodford in his
capacity as Administrator of Lois Ann Woodford, deceased, being
the plaintiff in said action; that at the time affiant discovered the
said A. J. Woodford and the said William J. Lockhart in conversation, there was no other person present in the office of the Judge
of the said Court other than E. E. Marlowe, Sheriff of Warren
County, Virginia.

F. H. BRUMBACK
Subscribed and sworn to before me, this 14th day of November,
1944. In Testimony Whereof, I have hereunto set my hand the
day, month· and ·year aforesaid.
• : ::: . ··:
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My commission expires the 2nd day of December, 1946.
MARY E. LAMBERT, Notar3, Pttblic.
IN THE CIRCUIT COURT OF WARREN COUNTY,
VIRGINIA:
A. J. WOODFORD, Administrator of Lois Ann Woodford,
Deceased, .................................... Plaintiff

v.
RALPH A. PICCOLO AND MICHELE PICCOLO, Individually and trading as Dandy Poultry Company.
Defendants
Affidavit of F. H. Brumback in Support of Motion For New Trial
page 109 ~STATE OF VIRGINIA,
COUNTY OF SHENANDOAH, TO-WIT:
This day, in the County of Shenandoah, F. H. Brumback personally apepared before me, Mary E. Lambert, a Notary Public of
and for the County aforesaid, in t~e State of Virginia, and made
oath that he is one of counsel for the defendants in the above
styled case of A. J. Woodford, Aoministrator of Lois Ann Woodford, deceased,· Plaintiff, v. Ralph A. Piccolo and Michele Piccolo,
individually and trading as Dandy Poultry Company, Defendants,
pending in the Circuit Court of Warren County, Virginia; that on
the 14th day of November, 1944, E. E. Marlowe, Sheriff of Warren County, Virginia, stated to affiant that prior to seven o'clock,
P. M., of Friday, the 10th day of November, 1944, he and A. J.
\Vood ford were in the office of the Honorable Burr P. Harrison,
Judge of the Circuit Court of Warren County, in the Court House
of Warren County at Front Royal, Virginia, and William J. Lockhart, one of the jurors in the above styled action, came from the
jury room in said Court House, where the said Lockhart and
several of the other jurors in said trial were assembled, and crossed
the Court Room into the said Judge's office, and there talked to
him, the said E. E. Marlowe; that the said E. E. Marlowe stated
that nothing was said by the said William J. Lockhart to the said
A. ]. Woodford; that the said E. E. Marlowe stated that counsel
for the defendants had better drop any motion for a new trial and
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that they were lucky that the verdict was not for Ten Thousand
Dollars; that the said E. E. Marlowe refused to state why the defendants were "lucky;" and that the said E. E. Marlowe, Sheriff
as aforesaid, appeared to be both nervous and angry.
F. H. BRUMBACK
Subscribed and sworn to before me, this 15th day of November,
1944. In Testimony Whereof, I have hereunto set my hand the
day, month and year aforesaid.
page 110 ~ · My commission expires the 2nd day of December,
1946.
MARY E. LAMBERT, Notary Public.
IN THE CIRCUIT COURT OF
VIRGINIA:

vV AR.REN

COUNTY,

A. J. WOODFORD, Administrator of Lois Ann Woodford,
Deceased, .................................... Plaintiff

v.
RALPH A. PICCOLO AND MICHELE PICCOLO, Individualiy and trading as Dandy Poultry Company.
Defe11da11ts
Affidavit of R.. S. Wright, Jr., In Support of Motion for New Trial
ST ATE OF VIRGINIA,
COUNTY OF SHENANDOAH, TO-WIT:
This day, in the County of Shenandoah, R. S. Wright, Jr., personally appeared before me, Mary E. Lambert, a Notary Public
of and for the County aforesaid, in the State of Virginia, and
made oath that he is one of counsel for the defendants in the above
styled case of A: J. Woodford, Administrator of Lois Ann Woodford, deceased, Plaintiff, v. Ralph A. Piccolo and Michele Piccolo,
individually and trading as Dandy Poultry Company, Defendants,
pending in the Circuit Court of Warren County, Virginia; that in
the trial of said action before a jury at Front Royal, Virginia, on
Friday, the 10th day of November, 1944, the Honorable Burr P.
Harrison, Judge. . of said. Court, ordered
. a recess in the trial of said
.
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case at or about six o'clock, P. M., of that day, until seven o'clock,
P. M., of that day; that during said recess the jury trying said
case was permitted to eat and was specifically directed and instructed by the Judge of said Court not to have any conversation
with any persons relative to said case; that, nevertheless, at about
6 :55 o'clock, P. M., of said day, affiant returned to the
page 111 ~County Court House of Warren County, at Front Royal, Virginia, and in the office of the Judge of said Court
found one William J. Lockhart, one of the jurors trying said
action, in conversation with A. J. Woodford, the said A. J. Woodford in his capacity as Administrator of Lois Ann Woodford, deceased, being the plaintiff in said action; that at the time affiant
discovered the said A. J. Woodford and the said William J. Lockhart in conversation, there was no other person present in the
office of the Judge of the said Court other than E. E. Marlowe,
Sheriff of Warren County, Virginia.
R. S. WRIGHT, JR.
Subscribed and sworn to before me, this 14th day of November,
1944. In Testimony Whereof, I have hereunto set my hand the
day, month and year aforesaid.
My commission expires the 2nd day of December, 1946.
MARY E. LAMBERT, Notary Public
IN THE CIRCUIT COURT OF WARREN COUNTY,
VIRGINIA:
A. J. 'WOODFORD, Administrator of Lois Ann Woodford,
Deceased, .................................... Plaintiff

v.
RALPH A. .PICCOLO AND MICHELE PICCOLO, Individually and trading as Dandy Poultry Company.
Defendants
Affidavit of R. S. Wright, Jr., In Suport of Motion for New Trial
ST A TE OF VIRGINIA,
COUNTY OF SHENANDOAH, TO-WIT:
This day, in the County of Shenandoah, R.

S. Wright, Jr., per-
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sonally appeared before me, Mary E. Lambert, a Notpage 112 }ary Public of and for the County aforesaid, in the State
of Virginia, and made oath that he is one of counsel
for the defendants in the above styled case of A. J. Woodford, Administrator of LOis Ann Woodford, deceased, Plaintiff, v. Ralph
A. Piccolo and Michele Piccolo, individually and trading as Dandy
Poultry Company, Defendants, pending in the Circuit Court of
Warren County, Virginia; that on the 14th day of November 1944,
E. E. Marlowe, Sheriff of Warren County, Virginia, stated to
affiant that prior to seven o'clock, P .M., of Friday, the 10th day of
November, 1944, he and A. J. Woodford were in the office of the
Honorable Burr P. Harrison, Judge of the Circuit Court of Warren County, in the Court House of Warren County at Front Royal,
Virginia, and William J. Lockhart, one of the jurors in the above
styled action, came from the jury room in said Court House,
where the said Lockhart and several of the other jurors in said trial
were assembled, and crossed the Court Room into the said Judge's
office, and there talked to him, the said E. E. Marlowe; that the said
E. E. Marlowe stated that nothing was said by the said William J.
Lockhart to the said A. J. Woodford; that the said E. E. Marlowe
stated that counsel for the defendants had better drop any motion
for a new trial and that they were lucky that the verdict was not
for Ten Thousand Dollars; that the said E. E. Marlowe refused
to state why the defendants were "lucky"; and that the said E. E.
Marlowe, Sheriff as aforesaid, appeared to be both nervous and
angry.
R. S. WRIGHT, JR.
Subscribed and sworn to before me, this 15th day ofNovember,
1944. In Testimony Whereof, I have hereunto set my hand the
day, month and year aforesaid.
My commission expires the 2nd day of December, 1946.
MARYE. LAMBERT, Notary Public.

page 113 }VIRGINIA, IN THE CIRCUIT COURT OF WARREN COUNTY.
A.

J.

\VOODFORD, Administrator of Lois Ann Woodford,
Deceased, .................................... Plaintiff

v.
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RALPH A. PICCOLO AND MICHELE PICCOLO, Individually and trading as Dandy Poultry Company.

DefCJUiants
AFFIDAVIT OF A.

J.

WOODFORD

State of Virginia
County of Warren, To-wit:
This day in the County of Warren, A. J. Woodford personally
appeared before me, Nancy Ambler, a Notary Public in and L
the State and County aforesaid, and after being first duly swom
on, his oath, did say:
( 1) That he is the administrator of the estate of Lois Ann
Woodford, deceased, and the plaintiff in the above-entitled case ;
(2) That he has read the affidavits of F. H. Brumback and
R. S. Wright, Jr., filed in this cause on the 14th day of November,
1944;
( 3) That during the recess referred to in said affidavits from
6:00 P. M. to 7 :00 P. M. on November 10, 1944, at or near 6 :55
P. M. that he and E. E. Marlow, Sheriff of the said County, were
seated in the Judge's Chamber, and that he had just immediately
previous thereto entered the said room in which the Sheriff was
seated himself, whereupon the said \i\Tilliam J. Lockhart and E. E.
Marlow, Sheriff, became engaged in a conversation relating to
farming, and almost immediately after the entry into the said room
seated, when the 'juror, William J. Lockhart, entered said room and
of \i\Tilliam J. Lockhart, that this affiant left the room and walked
out into the Court room and into the presence of the said F. H.
Brumback and R. S. Wright, Jr. ;
( 4) That during the time the said juror was in the
page 114 ~said room that this affiant had no conversation, nor did
he even speak with the said William J. Lockhart, nor
did he at any other time before or during said trial, or while in
said room, or in the court room adjoining, speak to or have any
conversation whatsoever with the said William J. Lockhart;
A. J. WOODFORD
Subscribed and sworn to before me, Nancy Ambler, a Notary
Public in and for the State and County aforesaid this 18th day of
November, 1944.
My commission expires on the 30th day of September, 1948.
NANCY AMBLER, Notary Piiblic.
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IN THE CIRCUIT COURT OF WARREN COUNTY,
VIRGINIA:
A. J. WOODFORD, Administrator of Lois Ann Woodford,
Deceased, .................................... PlaintiD
v.

RALPH A. PICCOLO AND MICHELE PICCOLO, Individually and trading as Dandy Poultry Company.

Defendants
AFFIDAVIT OF E. E. MARLOWE
State of Virginia
County of Warren, to-wit:
This day in the County of Warren E. E. Marlowe personally appeared before me Marye Bell Thrush, a Notary Public in and for
the State and County aforesaid and after being first duly sworn
on his oath did say:
1. That he was Sheriff of Warren County on the 10th day of
November 1944 and, as such, had in charge the jury empaneled to
try the above styled case.
page 11 S ~ 2. That he has read the affidavits of F. H. Brumback
and R. S. Wright, Jr., filed in this case on the 14th day
of November, 1944 .
.S. That during the recess ref erred to in said affidavit from six
o'clock P. M. to seven o'clock P. M. on November 10th, 1944, at
about 6:55 o'clock P. M. he and A. J. \Voodford were seated in
the Judge's Chamber in conversation with each other, when the
juror William J. Lockhart entered said room and seated himself,
and remained for about five minutes before the Judge returned,
after which the said juror left the room.
4. That during the time the said juror was in said room this
affiant conversed with him about subjects not in any way related
to the issues in the above case.
5. That during the entire time neither the said A. J. Woodford
nor the said William J. Lockhart addressed the other in any way
or spoke to him on any subject; and that A. J. Woodford remained
in his seat and took no part in the conversation whatsoever during
the time that the said William J. Lockhart was present.
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E. E. MARLOW
Subscribed and sworn to before me, Marye Bell Thrush, a Notary Public in and for the State and County aforesaid, this November 15th, 1944. My commission expires Feb. 20, 1946.
MARYE BELL THRUSH
N otarJ' Public
Teste:

This 20th day of January, 1945.

B. P. HARRISON,
!ttdge of the Circuit Co11rt of
1¥arreu County, Virginia.

page 116 ~CERTIFICATE OF COURT IN PURSUANCE OF
PROVISIONS OF SECTION 6357 OF THE CODE
OF VIRGINIA:
In pursuance of the provisions of Section 6357 of the Code of
Virginia, and upon request of counsel for the defendants, the following original exhibits filed with the pleadings or with the evidence taken in this cause, instead of being copied into the record,
are hereby certified and ordered to be forwarded to the Clerk of
the Supreme Court of Appeals of Virginia:
1. Original diagram on yellow paper marked "Plaintiff's Exhibit
One B.P.H."
2. Rear wheel of bicycle marked "Plaintiff's Exhibit Two."
3. Frame of bicycle marked "Plaintiff's Exhibit Three."
4. Photograph of bicycle marked "Plaintiff's Exhibit Four."
5. Truck registration card marked "Defendant's Exhibit One."
6. Federal tire inspection record marked "Defendant's Exhibit
Two."
7. Federal tire inspection record mar~ed "Defendant's Exhibit
Three."
Teste:

This 20th day of January, 1945.
B. P. HARRISON,
hedge of the Circuit Court of Warren
County, Virginia.

IN THE CIRCUIT COURT OF WARREN COUNTY,

Ralph ·A· Piccolo et ·als v. A. J. Woodford, Admr.

·n1

V{RGINIA:
A.

J.

WOODFORD, Administrator of Lois Ann Woodford,
Deceased, .................................... PlaintiJ.i

v.
RALPH A. PICCOLO AND MICHELE PICCOLO, Individually and trading as Dandy Poultry Company.
Defendants
·· I hereby certify that the foregoing certificates of exception were
tendered to me within sixty days from the date of entry
page 117 ~of final judgment on the 1st day of December, 1944,
in said cause, and that it appears that the attorneys for
the plaintiff had reasonable notice in writing of the time and. place
at which the said certificates of exception were to be tendered to
me.
Given under my hand, this 20th day of January; 1945.
B. P. HARRISON,
Judge of the Circuit Court of Warren
Co,mty, Virginia.

IN THE CIRCUIT COURT OF WARREN COUNTY,
VIRGINIA:
A.

J.

WOODFORD, ·Administrator of Lois Ann \Voodford,
Deceased, .................................... Plainti.r

v.
RALPH A. PICCOLO AND MICHELE PICCOLO, In.· ,Jividually and trading as Dandy Poultry Company.
Defendants
To Julian P. Updike, Clerk of the Circuit Court of Warren
Coimty:
You are hereby ordered that the foregoing and attached certifi.cates of exceptions, numbered· Certifi_cate of Exception No: 1, Certificate· ,pf· -Exception No. 2, -.Certificate· of Exception No. 3, Cer-
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tificate of Exception No. 4, Certificate of Exception No. 5, Certificate of Exception No. 6, Certificate of Exception No. 7, and
Certificate in Pursuance of the Provisions of Section 6357 of the
Code of Virginia, be made a part of the record in the case of A. J.
Woodford, Administrator of Lois Ann Woodford, deceased,
Plaintiff, v. Ralph A. Piccolo and Michele Piccolo, individually and
trading as Dandy Poultry Company, Defenclants, and you will note
the filing of the same.
Done in chambers, at Winchester, Virginia, this 20th day of
January, 1945.
B. P. HARRISON,
Judge of the Circuit Co,trt of Warren
Co,mty, Virginia.
page 118. pN THE CIRCUIT COURT
COUNTY, VIRGINIA:
A.

OF

WARR EN

J.

WOODFORD, Administrator of Lois Ann Woodford,
Deceased, .................................... Plaintiff

v.

......

~·

RALPH A. PICCOLO AND MICHELE PICCOLO, Indiv_i.?.u~ll)'. and trading as Dandy Pouftry Company.
Defe,idanis

To Elliott Marshall and H.F. Minier, Attorneys for A.!. Woodford, Administrator of Lois A1111 Woodford, deceased:
You, and each of you, are hereby notified that with a view to
asking for a writ of error from a judgment entered in the ·above
entitled case on the 1st day of December, 1944, the undersigned.
will, on the 20th day of January, 1945, at 2:30 o'clock, P. M., ap:
ply to Julian P. Updike, Clerk of the said Court, at his office in
Front Royal, Virginia, for a transcript of the record of so much
of the case above mentioned wherein said judgment is, as will enable the Supreme Court of Appeals of Virginia, or a Judge there..:
of in vacation, to whom the petition for a writ of error from said
judgment is to be presented, properly to decide on such petition,
and enable said Court, if the petition be granted, properly to decide
the questions which may arise before it, viz: Copy ·of an· pleadirigs
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in the case, including the notice of motion, answers, all motions,
affidavits, the evidence introduced in the case, the instructions, and
the exceptions of the defendants to the several rulings of the Court.
RALPH A. PICCOLO
B)' Counsel
F. H. BRUMBACK
and
and
MICHELE PICCOLO
R. S. WRIGHT, JR., individually and trading a.s Dandy
Attorneys for Ralph A. Poultry Compatt'J'.
Piccolo and Micliele
By Counsel
Piccolo, individually and
trading as Dand)• Poultry
Compa11J1• Woodstock,
Virginia.
January 17, 1945.
page 119 ~ Legal service of the above notice is accepted this 18
day of January, 1945, and objections as to length of
notice are hereby waived and agreed to.
Given under our hands, this 18 day of January, 1945.
H.F. MINTER
and
ELLIOTT MARSHALL,
Attomeys for A. J. Woodford, Administrator of Lois Ann Woodford, Deceased
ST ATE OF VIRGINIA,
COUNTY OF WARREN, TO-WIT:
I, Julian Updike, Clerk of the Circuit Court of Warren County,
Virginia, do hereby certify that the foregoing is a· true transcript
of the record in the above entitled cause of A. J. Woodford, Administrator of Lois Ann \Voodford, deceased, Plaintiff, v. Ralph
·~- Piccolo and Michele Piccolo, individually and trading as Dandy
Poultry Company, Defendants, and I further certify that notice required in case of appeal was duly given by counsel for the defendants to Elliott Marshall and H. F. Minter, Attorneys for the
.Plaintiff.
Given under by hand, this 25 day of January, 1945.
JULIAN UPDIKE,
Clerk of the Circuit Court of Warren
County, Virginia.
Transcript fee of $5.00 paid.
A Copy-Teste:
M. B. WATTS, Clerk.
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