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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3031
"WILLIAM LEE OWEN, Appellant,
versus

JOHN A. WADE, JR., ET AL., Appellees.

To the Honorable Justices of the 811,preme Court of Appeals
of Virginia:
·

Your petitioner, William Lee Owen, represents unto your
Honors that at the January term, 1945, of the ·Circuit Court
of Halifax County, Virginia, a decree was entered March
19th, 1945, in the above styled cause by the Circuit Court of
said County, dismissing his Bill of ,Complaint and refusing
to grant your petitioner ~ny relief whatsoever; which decree was a final decree. A transcript of the record in said
case and final judgment of the Court are herewith exhibited.
Your 1petitioner is advised and represents unto your Honors that the said judgment is erroneous; that he is aggrieved
thereby in the following particulars, namely :
STATEMENT OF THE CASE.
That sometime during the month of March, 1944, your petitioner brought a Common Law action against the said de..;
fendants, J. A, Wade, Jr., and Mrs. J. A. Wade, Jr., his wife,
in the nature of a Notice of Motion for Judgment for the
sum of $900.00, which said amount your petitioner was forced
to pay on an outstanding mortgage against some timber which
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your petitioner had purchased of said defendants on contract. ·
Later, your petitioner's .counsel discovered that he should
have proceeded on the equity side of the Court, on the
· grounds that petitioner was subrogated to the rights
2• *of the mortgage creditor to the amount he was forced
to pay-$900.00, in order to protect his intere~t in his
purchase; so the matter was transferred to the equity side of
said Circuit Court by an order entered by said Circuit Court
on the 24th day of September, 1944; and later, on the 25th
day of September, 1944, the evidence was taken in open court.
the Honorable G. E. Mit~hell, Jr., Judge of said Court, presiding at the taking of said evidence by a stenographer, and
the transcript of said evidence is filed herewith a~ a part of
this record. And on March 6, 1945, the case was argued by
counsel for their respective clients before the said Circuit
Court, and the Court took the matter under advisement, and
on a later date, to-wit, March 19, -1945, entered the final judgment complained of.
The record- -discloses certain facts about which there seems
1
to be little or no dispute, to-wit:
1. The defendants are both of lawful age, and in othe£ respects competent to contract;
2. On Oc.tober 21, 1943, and through January 7, 1944, the
defendants were the owners of a farm in Halifax County,
Virginia, containing about 565 acres, on which there was certain standing timber, which the defendants desired to sell, and
plaintiff desired to purchase .
.3, The Federal Land Bank of Baltimore, Maryland, was
the owner and holder of a mortgage executed by the defendants, cov.:ering the aforementioned farm, securing an indebt. .
edness, the balance on which was approximately $5,600.00 on
January 7, 1944.
. 4, On or ·about October 21, 1943, the defendants executed
and mailed to the plaintiff in Durham, N. C., an option or paper writing·, found on page 4, top of page, of the Evidence.
(We deem'it unnecessary to repeat it here);
5. Sometime between the loth and the 15th day of December, 1943, at the home of J. A .. Wade the aforementioned pa~
per writing was amended by the plaintiff in the presence of
J. A. Wade and with the knowledge and consent of both J. A.
Wade and his wife, by changing the word ''two'' in the fourth
line to ''six~', and the figures $3,250.00 in the seventh line to
$3,350.00,
· 6. Then later, following up this option writing, the plaintiff on December 18, 1943, wrote the said J. A. Wade, one· of
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defend ants, a letter setting forth the terms of said option; .
said letter found on page 21 of the Evidence, near top of
page.
7. In reply to the said letter, which we contend is an offer
to purchase, the defendant wrote the plaintiff on December
30, 1943, a letter found on page 5 of the Evidence, near the
bottom of 'page, which we respectfully contend was· an uncon..
ditional acceptance of Mr. Owen's offer to purchase.
31o
*8. On January 7, 1944, the plaintiff and the defendant
met in the office of McKinney & Settle, in the town of
South Boston, Virginia, and gave instructions to Mr. McKinney relative to preparing the deed, conveying the standingtimber to G. B. Short. And this was before Wade knew what
Short was paying for this timber, and before they had gone
to Mr. East, Agent of The Federal Land Bank of Baltimore,
Wade expressed to Owen his satisfaction with the sale. This
was before he had seen East and knew what Short was paying .Owen.
9. Then on the same day, January 7, 1944, J. A. Wade went
from the office of McKinney & Settle to the office of said
East (J. M. East), in the town of South Boston, about one
block away. The plaintiff, W. L. Owen, went along also; but
Wade was called into the private office of East first; in there
they, the Committee of The Federal Land Bank of Baltimore
were holding· a meeting; G. B. Short, the man who had purchased the timber from Owen, had already been to East's
office, and had inadvertently disclosed to East what he was
paying Owen for the timber-$5,500.00. Subsequently, arid
while Wade was still in Eas_t 's office, the plaintiff was called
in there in the presence of East, Wade, and certain members
of the Committee· representing The ]federal.Land Bank of
Baltimore, and a certain conversation took place between the
plaintiff, East, and some of the other members of said Committee. This was after Wade and Owen had been to the. attorneys' office, McKinney & Settle, and ha~ given directions
how to draw the deed conveying the timber.
We contend the facts bear out the following statei:nent: The
plaintiff had sold the timber which he had purchased from the
defendants to G. B.-Short, on which he was to make a profit
of $2,150.00, but after East had found out from Short what
he was paying Owen for the timber, he (East) caused Wad6
to break his contract which had been closed, by demanding
$900.00 more, or part of the profit Owen was making, in order
to get the timber released from the lien, so that he, Owen,
could protect his interests, and give Short a· deed to the tim-
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her free of all encumbrances. And plaintiff being subrorogated to rights of the mortgage creditors to the extent that
be was obliged to pay, not as a volunteer, the sum of $900.00,
according to the rules of equity and the cases on Subro~ation,
plaintiff should be permitted to recover the sum claimed$900.00, and _substituted· and subrogated in the place of The
Federal Land Bank of Baltimore to that extent; and
ARGUMENT.
We respectfully submit that if the Court feels that the Option Contract was modified or varied in some slight instances,
we contend that the lette;r written by the plaintiff to the
4* defendant under date of *December 18th, 1943, and the
reply of defendant under date of December 30, 1943, constitute an offer and acceptance, and make what is known as a
binding contract on both parties. When W ~de wrote Owen
on December 30, 1943, there was no condition precedent or
condition subsequent. That was the time for Wade to have
balked and written in his letter that the sale was subject to
the approval of .The Federal Land Bank's Committee. And
when they went to the attorney's office on the morning of
January 7, 1943, .not a word was said about any Committee.
·(Seepage 6 of Evidence and page 7.) Before he had seen
East that morning and found out what Short was paying the
plaintiff for this timber which we claim Owen had purchased
from Wade when they met afor in front of the Bank (see Q.
.at bottom page 6).

Q. Well, then, up to that very moment, had you heard from
Mr.· Wade, dire(?tly or indirectly, that he was not satisfied with
.
the $3,350.00 T
.A. No, I had not. He told me up at the entrance of the
Bank that he was satisfied. (And following on p. 7 of Evidence.)
All of this talk about the Committee should appl·ove the
sale before there was to be any sale, is plainly oral evidencP
to vary and contradict the terms of a plainly written and
understood writing, not ambiguous and free from fraud, wa~
an afterthought, the facts show this clearly.
And before any argmnent and the :first opportunity Wei>
had after the evidence was transcribed, and we so understood
that J.M. East would be called. Why, we do not know. He
did not stay· in the hospital but a short while and was available. Petitioner·'s counsel made a motion to strike this inad..
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· missible evidence, which the Court overruled. We respect.
fully submit that the Circuit Court was in error in overruling
this motion. We excepted then, and there, and saved tht:i
point.
..
The law is too well settled in Virginia to even pause to takt:1
up the time of the Court or to cite authorities. vVe will cite
two leading cases that will suffice :
Potomac Packing Cornpmiy v. Bwr-chdoll, 109 Va. 676, 64
S. E. 982, we find the law stated as follows:
·

*''A plain and unambiguous contract in. writing is
within the direct terms of the rule which for bids parol
evidence to vary or contradict a written instrument.''

5*

And, again, in City of Roa1ioke v. Blair, 107 Va. 639, 60 S.
E. 75, we also find:
,
'' A written instrument, as a general rule, must be construed
by the terms used therein, if plain and intelligible; and intrinsic evidence is not admissible for the purpose of addin!}:
to, detracting 'from, or in any way varying· the plain (terms)
meaning of the instrument itself. In construing a written instrument, extrinsic evidence, may as a rule, only be admitted
for the purpose of expalining a laten~ ambiguity or of apply ..
ing ambiguous words to their proper subject matter".

Then, in a later case, Percv, et al., v. First National Bank,
110 Va., page 129, 65 S. E. 475, this doctrine is affirmed, and
goes further, and places the burden on the party under~aking
to invoke oral testimony to say that the writing- is not the fi~al
agreement, to overcome by the clearest and most satisfactory
evidence this presumption that the writing contains the final
agreement.
Since quoting the evidence above, which stated that Wade
told Owen up at the entrance of the Bank, "That he (Wade)
was satisfied'' with the sale, meaning the sale for $3,350.00,
we have looked over the record and the evidence, and it is not
contradicted. Wade went on the stand, and had ample opportunity to contradict this statement made by the plaintiff
while he was sworn and testifying in his own behalf. And
not one word was said by Wade or any of his witnesses to contradict in the least this positive statement that he was sat- .
isfied, before going to East's office on, that morning, after
Short had been there and let the cat out of the bag. So we
respectfully contend that the witness, Owen's statement, not
having been contradicted, stands as a proven fact.
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THE LAW.

Petitioner ~s contention is that there are only two branchc8
of the law that govern this case. SUBROGATION FIRST,
THEN ACCORD AND SATISFACTION: There is no allegation set out in the Answer of the Defendant that any fraud
was practiced on the defendant in the precise terms as required by law, and so we just consider the fraud part of
6• this case as mere subterfug·e. Not a particle *of evidence
. to substantiate any fraud, even if properly alleg.ed. There
is nothing to the claim of defendant as to the Option being or
Iiot being under seal; nothing to the question of the dollar consideration being or not being paid. They are some of the defenses set up for a handicap. As to the afterthought matters
set out in the defendant's evidence by Wade himself and his
witnesses that the Committee of said Federal Land Bank
had to approve the sale. vVe respectfully submit that is merely
something. thrown in the way to obstruct the main issue. "\Vas
it SUBROGATION!
.
If anybody in this world could have corroboJated Wade in
his undertaking to set up a subterfuge or afterthought matter, that this sale should be approved by this so-called Committee, it was J.M. East, Mrs. J. A. Wade, and J. A. Wade,
Sr., all of whom were summoned, but did not go on the stand
to undertake to substa;ntiate the defendant, Wade. Whyf
And the echo comes back, Why? Your honors know that it
is laid down in one of the decisions from the Special Court
of Appeals of Virginia the doctrine that when a party to a
suit is in possession of information that will throw light on a
matter in dispute, and is available, the absence of his testi 7
mony speaks like the voice from the house top, and the presumption is that his testimony would be in favor of the plain..
tiff, and not the defendant, Wade.
It is logical to believe that when Wade discussed with East
the Option Contract and its terms, that no such condition precedent was in the minds of either Wade or East. If WadP.
had any such flim-flam excuse in his mind, don't you know he
would have mentioned this to East and Mr. Owen 1 If that
had been the idea and practice of East, would not East have
instructed Wade to have such a condition precedent inserted.
just a few words? The very purpose of Wade's visit to see
East in Octo her, 1943, was to get his approval. East is bound
to have seen this Option, for he wrote his name as a witnes~.
If East had been informed of any such condition, would not
Wade have had East at Halifax as a witness to this fact? Is
the statement of Wade credible? Is it corroborated by any

William Lee Owen v. John A. Wade, Jr., et al.

7

proof at all Y The cases cited show conclusively that in order
for such evidence to be of any substantial worth, that the
burden is on the one claiming under the oral testimony
7• to overcome the *presumption that the writing speaks the
final agreement of the parties, and in order to overcome
•this presumption, he (the party claiming the exception under
it) must show or overcome same by the clearest and most sat~
isfactory proof. This is substantially what was held in 110
Va., p. 129.
Merely for the sake of argument, suppose we lay aside the
Option Contract for the time being. Then we have the plaintiff's letter of December 18th, 1943; and we contend this certainly is an offer to purchase. Then we have Wade's .letter
of December 30th, 1943. These two writings constitute a bind ..
ing contract. An offer. to purchase and. an unconditional ac-.
ceptance. And when Owen was forced by East and his socalled Committee, no new contract was entered into by the
immediate parties, but East the sole source of trouble in this
case, refused to release after he found out what Owen was
getting for his purchase, and East then after all did not testify nor attempt to explain his conduct. Owen was forced to
pay a part of the debt for which 110 was not liable in order to
protect his rights and own interest. Subrogation is a creatur9
of equity, and does not spring from contract or assignment,
or any fixed rule of law, but rather from principles of justice.
equity, and benevolence.
Gatewood v. Gatewood, 75 Va. 407, 413-415;
Turner v. Citizens Bank of Norfolk, 111 Va. 184;
Baugh ~ Sons v. Black, 120 Va. 12;
· Rosenb{J/um v. Goodman, 78 Va. 128 ;
Armentrout v. Gibbons, 30 Gratt. 632;
H{J/U)ker v. Moore, 40 W. Va. 50;
Banks' Loan & Investment Go. v. Hornish,, 94 Va. 609;
McN eill v. Miller, 29 W. Va. 483;
Fw,lkerson v. Taylor, 100 Va. 426.

See also French case, 133 Va., p. 60.
ACCORD AND SATISFACTION.
The defendants set up the plea of Accord and Satisfaction.
Prior to the Code of 1887, the Common Law was in force on
this doctrine. That required a full satisfaction, and no part
payment would do. But Section 2858 (now 5765) ·of the Code
made a modification of that harsh rule. Yet the burden is still
on the one who pleads Accord and Satisfaction.

8
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*We quote the section of the Code ( 5765) which has not
been amended since 1887 :

''Part performance of an obligation, promise, or undertaking, either before or after a breach thereof, when expressly
·accepted by the creditor in satisfaction and rendered in pur- 0
suance of an·agreement for that purpose, though without any
new consideration, shall extinguish such obligation, promise,
or undertaking-." (5765 of Code 1942.)
One of the· earlier cases decided in 1904, Standard Sewin.o
Machine Co. v. Givnter, 102 Va. 568. The syllabus in this cas{)
:fits our case. There was only one question involved, accord
and satisfaction. Whether a debt due the Sewing l\fachin<:>
Company by Guntei· amounting to more than $4,300.00 could
be discharged by. Gunter paying $3,400.00 unless this latte>·
amount was expressly accepted by his creditor in satisfaction
and rendered in an agreement for that purpose. The Court in
that case held (bottom of page 573) as follows:
'' A party can never be held to surrender llis rights under
contract, unless it appears that he made the surrender un.
derstandingly, and intentionally and freely, nor can such sm
render or release be implied by his act, unless he understood
at the time that such would be the effect of his act. It never
can be implied by the act of ai party, accepting a part of wha1
he had a right to demand, that he released the security fo1
the balance without consideration.'' And cases there cited.
As will be seen, the lower court sustained the contentioi1
of Gunter, but the Supreme Court reversed that decision, and
placed the burden of proof on the party claiming accord and
satisfaction. Just as our case at bar. No proof at all was
intrqduced to show that William L. Owen expressly accepted
$1,250.00 when he was entitled by contract to the sum of
$2,150.00 from J. A. Wade. The evidence shows to the contrary. Nothing can be implied from his acts in this case:
Then we come to the case of Thomas v. Brown, in 116 Va.,
p. 233, where this Sewing Machine Company case is cited with
approval and followed, and it would seem that the doctrine
"expressly accepted", is enlarged, for in the Thomas case hP
had built some houses for Brown, and Brown owed .Thomas
a· balance of $6,450.54. But Thomas was in straig·htened circumstances.· Brown evidently knew it, and told him he would
pay him only $6,000.00. ( Quoting from page 236 :)
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*''In this desperate :financial condition the plaintiffs
lmd no alternative but to yield to the unsoionable demand
of the defendant so far as to take the $6,000.00 and sign a r~cejpt which states that the sum to be 'payment in full'."
As we view the case at bar is a· much stronger case £or
the petit.i011er, ,v. L. Owen, for he has signed no receipt showing the amoµnt he accepted to be in full satisfaction. It seemi:i
our case has far more merit in it for a recovery than th"
Thomas case.
In both ca~e~, they, complainants, just ha,d to do it, and look
to Courts of Justice to grant them the proper relief from
the oppression. There is nothing in the case at bar to show
that W. L. Owen ever expressly accepted a less sum in full
satisfaction of what was justly due him. The only scintilla
of evidence that borders on this point comes from the mouth
of J. A. Wade ( p. 37 of the Evidence). On being asked by
counsel whether or not the sale of the timber for $4,250.00
was satisfactory to him (Wade). his answer was ''Yes, sir",
and questioning tbe witness about when Mr. East asked them
was the sale satisfactory at the price: I

Q.
A.
Q.
A.
Q.
A.

What ·aid you say!
I told him yes, sir.
Did he ask Mr. Owen t
Yes, sir.
What did he say¥
.
Said he guessed it would have to be.

In view of all the evidence shown in the Record of Evidence.
can this -Court say· that this expression, which was only
guess, can be said to mean that Mr. Owen EXPRESSLY AC.
CEPTED $1,250.00 instead of $2,150.00, in ful] satisfaction of
his bargain Y
And the next case that we will cite on Accord and Satisfac.
tion is the case of McGuire v. Martin, 152 Va., p. 453. Thi~
case was decided in 1929 and follows the ruling in the Standard
Sewing Machine Co. case (supra). Accord and Satisfaction
seems to have been the sole question considered by the Court
in that case. While no mention is made of the case of Thomas
v. Brown, •cited above, the rule is followed, and the doctrinll
laid there is followed in the McGuire case.
The Court in the last case, McG'll,ire v. Martin, construed
the Code, Sec. 5765, and said:

a
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::t, 'Under this statute the burden of proof is upou
the debtor to show that the sum of money which he paid
in part performance of his obligation was expressly accepted
by his creditor in satisfaction, and rendered in pursuance of
an agreement for that purpose.''

We respectfully submit that there has been no evidence to
show that W. L. Owen ever expressly acc~pted $1,250.00 when
he was entitled to the sum of $2,150.00; but the· preponderance of the evidence is the other way.

IN CONCLUSION.
We respectfully submit in conclusion that we have shown
by the evidence that we are entitled to. Subrogatfon; that is, to
be subrogated in the shoes of The Federal Land Bank of Bal
timore in the sum of $900.00, with interest under their lien or
mortg·age for having paid that sum or· portion of the lien iu debtedness which should have been paid by the Wades. But
we had to pay that sum in order to get a clear title to the timber petitioner had purchased from ·wade and sold to G. B.
Short, and Short was demanding a deed clear of encum.
brance, and Owen wa~ forced to do what he did. ·
What Mr. Owen, the petitioner, did, was to pay 011t of his
profits in this transaction that was closed, the sum of $900.00,
or a portion of this lien, which he was required to pay in
order to protect his own interest. (See the Gatewood case, 75
Va., at top of page 415, and for which he was not liable.) .
When the petitioner, Owen, and the defendant, Wade, me!
in front of the Bank in South Boston the morning of January
7, .1944, Wade did not know that G. B. Short, the purchaser
from Owe~, had been to town and spilt the beans inadvertently
to East. But East knew it. So when petitioner and the defendant, Wade, got to East's office, about a block away, what
happened? East did not invite Mr. Owen to come along iil
the so-called meeting with Mr. Wade, but he invited Wade in
·
first and acquainted him with what Short was paying fo:r
11«< the timber; and took the initiative and told Owen what
he *had to do in order to get a release. Owen was then
in a predicament. He had sold the timber to Short. Short
was demanding a deed to his purchas~, clear of .all encumbrances, and while they, this so-called Committee and East
had petitioner in a close place, they required him to pay or put
up out of his profits $900.00 to get this lien off. Oh, yes, too
muc~ profit for Owen, they figured. . And Owen had to pay
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this or lose the other $1,250.00 ; all his time and efforts in
:finding a purchaser and looking over the timber and closing
the deal both with Wade and Short.
Evidently, they thought they had made $900.00 for Wade or
someone. But the law of Subrogation steps in· and says
equity will give relief in such cases, and 'the ref ore, we transferred our cause on the equity side of the Court and respect- fully submit we have made out a case for the relief prayed
for, and that the prayer of our Bill may be granted. But the
defendant then changes face, and pleads ACCORD AND SAT ..
ISFACTION.
We respectfully submit that he has not borne the burden
that the law requires of him to bear; that he has not proven
that the- petitioner expressly accepted $1,250.00 instead of
$2,150.00, to which he was justly entitled by contract, in writing. Nothing c~n be implied by his conduct if he is obliged to
pay Wade $900.00 more for his timber than he bad purchased
it for.
That the Circuit Court of Halifax County, Virginia, erred
when it overruled plaintiff's objection found in record of the
evidence, page 30, about midway of the page; which was ex..
cepted to and point saved;
·
That was the beginning· of this afterthought evidence about
the Federal Land Bank Committee_ having to approve the salE>
of this timber ;
.
Then when the evidence was all in, plaintiff>s counsel filed
a written motion to strike out all such evidence that tended
to vary or contradict a plain and unambiguous contract in
writing. The lower court overruled this motion. We excepted
and saved the point;
. No burden was on Owen to explain bis conduct in paying
more by the sum of $900.00 than he bad purchased the timber
for, when he was forced to do so by East. Wade never opened
his mouth.
We respectfully submit that the defendant, Wade, .is entitled to nothing under the facts and pleadings in this
·
case; ·
12*
*We respectfully ask that your Honors grant the
plaintiff an appeal in this_ cause, and reverse the judgment of the Circuit Court of the County of Halifax, and that
this Supreme Court of Appeals will enter such decree or order
• as the said Circuit Court should have entered, ·granting this
petitioner the relief prayed for in said Bill of Complaint.
Counsel for petitioner desires to present orally this petition for an appeal at some time that may suit your Honors.
Petition to be filed in the Clerk's Office of the Suprem_e
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Court of .AJ)peals of Virginia, Richmond, Virginia, and a
copy of same delivered to Messrs. Tuck & Bagwell, Attorneys
for Defendants, on June 16, 1945.
Respectfully submitt~d,
WILLIAM LEE OWEN,.
By: THOS. H. HOWERTON,
Of Counsel for the Petitioner.
THOMAS H. HffWERTON and
_
T. NELSON PARKER,
Attorneys for Petitioner.
South Boston, Virginia, June 16, 1945.
I, Thomas H. Howerton, a practicing attorney in the Supreme Court of Appea1s of Virginia, do certify that in my
opinion it is proper that the decision of the Circuit Court of
the County of Halifax, in the case of William Lee Owen versus
John A. Wade, Jr., et al., the- record of which is hereto annexed, should be reviewed by the Supreme Court of Appeals.
Given under my hand this the 16th day of June, 1945.
THOS.. H. HOWERTON, Attorney.
Received June 21, 1945.
M. B. WATTS, Clerk.

Appeal allowed. Bond $500.00.
GEORGE L. BROWNING.
7-14-45.

Received July 14, 1945 .
M. B. W.
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RECORD
In the Circuit Court, Halifax County, Virginia.
Before the Honorable G. E. Mitchell, Jr., Judge.

W. L. Owen
v ..

J. A. Wade, Jr.
Halifax, Virginia, September 25, 1944.
Appearances: Thomas H. Howerton, Esq., and Fred C.
Owen, Esq., for the Plaintiff; Wm. M. Tuck, Esq., and Don
P. Bagwell, Esq., for the Defendant.
Frances L. Spencer,
Shorthand Reporter,
1213 Sixth Street,
South Boston, Va.,
Telephone 79-R
page 3 ~

(By mutual consent ot counsel, it was agreed that •
should the testimony of Mr. Mercer East, who was
then sick in a hospital in Richmond, be needed, his depositions
could be taken and introduced at a later. time by counsel for
the defendant.)
MR. WILLIAM LEE OWEN,
the plaintiff, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Howerton:
Q. Mr. Owen, you are Mr. William Lee Owen, the plaintiff
in this suiU
A. Iam.
·
Q. Did you have an option contract with Mr. and Mrs. J. A.
Wade, Jr., for the _purchase of certain timber?
.A. I did.
.
Q. Mr. Owen, will you please look at this paper and identify
it and see whether or not that is the option contract under
which you were proceeding with Mr. Wade?
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A ..Yes, sir, it is.
Q. I wish to file this as Exhibit 1 for the Plaintiff. Mr.
Owen, what date does that bear?
A. Octo her 21st, 1943.
. Q. Originally, was it for eight months, as it purports to be
there?
A. It was originally for two months.
Q. Was it changed by mutual consent?
A. It was.
Q. State to the Court the circumstances, and whtm and
where the eight months contract was entered into.
A. At Mr. "\Vade's home during the month of December, he-·
tween the 10th and 15th. I couldn't say just what date exactly.
Q. But before the expiration of the ·first two months 7
A. Yes, sir.
page 4 ~ Q. ·wm you read the contract to the Court 1
·
A. ''Durham, N. C., October 21, 1943. For the
consideration of one dollar to us paid receipt of which is hereby acknowledged, ,ve agree to sell to William Lee Owen, l1is
heirs or assigns any time within ·eight months from above
date all our merchantable timber eight inches across the stump
six inches from the ground, except cedar, locust, and _walnut,
for $3,350.00 cash to be paid us on the execution and delivering
of the. deed, said timber being located in .five locations on our
• farm in :M:t. Carmel District, Halifax County, Virginia, containing 565 acres more or less known as the Shepherd farin.
We agree to allow mill sites with roads of ingress and egress
necessary for the manufacturing and removing of said timber. We agree to allow three years to cut and remove said
timber and lumber from said premises. It is agreed that
all the slabs that are not used in the manufacturing and removing of said timber and lumber are to belong to us, but ,ve
agree to remove said slabs out of the way of the mills when
they become obstructive in the manufacturing· of said timber.
(signed) J. A. "\Vade, Jr., SEAL, Mrs. J. A. Wade, Jr., SEAL,
Witness : ( signed.) J. M. East.''
Mr. East's signature was on the original contract. He was
not present when this contract was made, but he did witness
the original contract for $3,250.00, and by the original I mean
the one mailed to me in Durham.
.
Q. Well now, following up that option contract, what did
you do in pursuance of carrying out your part of it Y
A. On December 18th I wrote Mr. ·wade that although I
hadn't been able to sell his timber, I had decided to take it
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myself, and would pay him $3,350.00 any time that he could
get a release and get the title to same.
. Q. You Imew that there was a Federal Land Bank_ mortgage against the timberY
A. Yes, sir.
Q. Did you know the amount Y
A. No, sir.
Q. Then, did you ever get a reply to that letter?
A. I did.
Q. Did you keep a copy of the letter you wrote f
..A.. No, sir..
·
Q. Your Honor, I have never seen the letter. I would like
to have the letter if counse_l is going to offer it ip evidence.
page 5 } · Mr. Bagwell: I expect to introduce it myself. I
would prefer to introduce it myself, and I will introduce it. He can then examine him all he wants after I do it.
Judge: That's right. Mr. Howerton would be entitled to
recall him.
Mr. Howerton: We'll proceed.
Q. You remember about the circumstances of your letter.
How many letters did you write Mr. Wade Y
A. I wrote Mr. Wade on the 18th of December. That I
know to be a fact.
.
Q. Did you write him on the 24th, that is Christmas Eve,
of last year Y
A. I don't recall writing him.
Q. Well, in reply to that letter you think was on December 18th-did you receive any reply!
A. Yes.
·
Q. Will you please look at-this· letter I now hand you, which
I am introducing as Exhibit 2 fo.r the plaintiff, and identify
it. Is that Mr. Wade's hand-writing? ·
A. I'll testify that this is the letter I re9eived.
Q. It is the same hand-writing on the contract, isn't itf
A. That I couldn't testify to, not being an expert on handwriting.
Q. Go ahead, read the letter.
. A. "Mr. ·wm. Lee Owen, 112 Jackson Street,J udge: What is the date of iU
A. "Paces, Virginia, December 30, 1943. Mr. Wm. Lee
Owen, 112 Jackson Street, D~rham, N. C. Dear Sir: I have.
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been to see Mr. East and we have taken the necessary steps
to secure the release on the timber. Mr. East says this will
take about two weeks. And as soon as we get the release, we ·
will turn it. over to Settle & McKinney as per your instructions. If you happen to come up this way come by to see me.
I am trying to close the sale as early as possible. Very truly
yours, (signed) J. A. Wade, Jr.
Q. Then what was the next step? What did you or Mr.
Wade do after December 30th?
.
page 6 ~ A. I don't recall having written him any more.
Q. Well, did you continue your efforts to sell the
timber!
A. I did, and some time during the week of Christmas, I
don't know whether it was after Christmas day or prior thereto, I had offered this timber to Mr. Short and he asked me if
I had sold it, and said he would take it. I said I had bought
the timber; but I would notify my attorneys and have the deed
made direct to Mr. Short. He said that was perfectly satisfactory.
Q. You say you bought the timber. How did you determine
that?
A. I had boug·ht it because I had told the man I was going
to take it, and was relying on him and his contract to be
carried out. It was prior to the receipt of that letter that I
sold it to Mr. Short. I had not heard from Mr. vVade, but
had no reason to think he was not going to comply with his
contract.
Q. Well then, what happened next?
A. On January 6th, Mr. Short called me up and asked me
what was the trouble with that timber, that he wanted to get
in there the following Monday to cut it. He said, ''I've just
talked to McKinney and Settle .and they tell me-"
Mr. Bagwell: We object t'o any of, that conversation.
Judge: Objection sustained.

Q. Just state what took place between you and Mr. Wade
and Mr. East; on January 7th what happened t
A. On January 7th I met Mr. Wade in South Boston.
Q. By appointment!
A. No, not by appointment.
Q. What took place then?
A. Mr. Wade- was in the act of going in the Bank, and I
asked him if he had seen McKenney & Settle and he said he
had not. I said "vVell, you come on and go with me up there"
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and he said for -me to .go on up there and he'd come right
up and give him the particulars, which he did. Then I said
"Now Mr. Wade, let's go see Mr. East and see about getting
this mortgage released'' and we did, and when we got there,·
l1e was having a meeting, and his door was closed, and the
young lady asked us to wait a few minutes and we did. In a
very few minutes the door opened. Mr. East asked Mr. Wade
in and told me to .wait a few
and he would talk to
. minutes
.
me.
Q. Well then, up to that very moment, had you
page 7 ~ heard from Mr. Wade, directly or indirectly, that he
wasn't satisfied with the $3,350.001
A .. No, I had not. He told me up at the entrance of the
Bank that he was satisfied.
·
Q. And that was the same day?
A. That was the same day, prior to our going to Mr. East's.
Q. Where was Mr. Short then 1
A. I suppose he was over in Roxboro.
Q. Was he in town that day?
A. He ·had beeri in town prior to that time.
Q. Then you said Mr. East took Mr. ·wade in his private
office a~d told you to waiti What took place then 1
A. The door opened and he introduced me to the Board. Mr.
'Dodson, Mr. Pace, and-this other man-it .was five of them
with Mr. East.
Q. Well then, what did Mr. East say1
A. He said '' Mr. Owen, we will not release this timber for
$3,350.00' '.
Q. Well, then what did you do?
A. I said "Why, Mr. East? Mr. Wade has agreed to do
it. I have his option". He said "We can't help that. We
can't release it for less than $4,250.00". I said "It seems
that this timber has gotten very valuable all at once". Mr.
Dodson said he didn't know about that. I said "How much
timber ·do you think is there 1'' He said '' 500,000 feet. How
mucJ.:i do you thh!k is thE!re 1'~ I said I hadn't the slightest
idea how much was there. He said "Be that as it may, we
will not release it for less than $4,250.00." Then I asked
what assurance did I have that I could get it by Monday morn. ing if I paid the $4,250.00. He said ''you can call up our
representative in Baltimore at our expense, and he will let
you know. He always OKs whatever we do here". I knew
that I would be sued if I didn't get a release.
Q. Was a suit threatened 1
,
A. No, but I knew Mr. Short well enough to know that he
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would sue me, so I said that I would comply with their request. We called up the gentleman in Baltimore and he said
it was all right, he could go there Monday morning.
· Q. In the meantime, do you know whether, or did you know.
at that time whether Mr. East had found out that you were
going to sell the timber at a profit?
page 8 ~ A. I didn't know at that particular time_ that he
had found out.
Q. Did you find out later that he had known it then f .
A. I sure did. After everybody left but he and I, he sa1dMr. BagweU: ·1 object to that, Your Honor. It has nothing to do with the suit against Mr. Wade.
Judge: No, I don't think·that's r,ight, because Mr. Wade
wasn't there, and he's the one being sued.
Mr. Howerton: He's indirectly a party to it, but he's not
a nominal· party.
•
.
· Judge : I don't think so. I won't consider it. Yon may
make exception if you wish.
Mr. Howerton: I make exception, and save the point.
A. The whole conversation was between Mr. East and mvself. Mr. Wade never opened his mouth.
·
Judge : It was in his presence, though, wasn't it 1
A. Yes, sir.
Q. "\Vhat else were you g·oing to testify to1
A. As I said, everyone had left Mr. East's office but Mr.
East and myself. I said "Mr. East, was my client in here
to see you this morningt" He said he was. I said ''Did he
tell you what he was paying for that timber?" He said he did.
I said "Would this deal have gone through at $3,350.00 had
my client not coughed up his guts this morning Y'' ];le said
"It looks like it would". I said "It looks like I've been done
for $900.00". He said ")Ve.have to·look out for our clients".
I said "Who is thaU" He said ''Mr. Wade". I said "I
thought you represented the Federal Land Bank". He said
"Both of them are my clients". In the meantime, he had
sent Mr. Wade home to get his wife to prepare a new application to go before the Board. The original application was
-for $3,350.00.
.
Q. Did you see that?
A. I saw that on his desk. It was signed by Mr. and Mrs.
Wade and witnessed by Mr. East.
_
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Q. That was the application .for whatf

A. For a release.
.
Q. What Board was that?
A. Federal Lano. Bank Board I suppose you
· would call it.
page 9 }

:M:r. Bagwell: I understand that you r·uled that all of the.
evidence there is excluded excepted his statement that"he saw
this particular statement signed by 'Mr. and Mrs. Wade?
Judg~: That's right.

Q. Well, go on. What happened then 7
A. I said ''Mr. East, I'm going up to my attorney's and
have a deed prepared which you will hold in escro, and when
Mr. Wade and his wife come in and you have them sign and
aclmowledge it, I will have the money in your .hands by Mon..
day. If it is not here, you can destroy the deed". - That was
for $4,250.00. I then proceeded up to Mr. McKinney's office
and had the deed prepared and brought it back. When I g·ot
back, Mr. Wade and his wife were there smd they signed it
and my money was there Monday morning in Mr. McKinney's
hands.
Q. Mr. Owen, why did you agree, or dicl yon agree, for
$900.00 of your money to be paid to help cancel this mortgage Y
A. Because I dicln 't w_ant to be sued by Mr. Short for non~ompliance of my contract, and I knew he would do it.
Q. Did you consider you had any interest in this contract
and the purchase of this timber?
A. Why, yes, I had agreed to pay for it.
Q. You had bought what you call equity or redemptionY
A. Yes, sir. I might further add that after I bad. consented
to pay the $4,250.00, Mr. East asked me if I wanted Mr. Wade
to give me a contract to that effect. I said, "No, I have MrWade's contract".
.
Judge: Do you know what the mortgage was T
A. No, sir. Then Mr. East said, "Do you want us to give
you a contract" and I said no, sir.
Q. Do you know what the original mortgage was for on the
whole tract t
·
·
A. No, it was up in the fifty's but I don't know exactly. It
was more t_han $4,~50.00.
·
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Judge: Y~u don't know what was due on it at that particular time?
A. No.
Q. Well, you did know, and do know now, that
it was more than $4,250.00, don't you 1
A. W.ell, I know they said it was more than that, but I never
did see the mortgage. I was told it was more than that, but
I still couldn't swear how much more it was.
Q. You didn't offer to raise the price $900.00, did you f
A. No, sir.
Q. Was it forced on you f
A. It was forced on me.

page 10

~

Judge : At the time that that contract was originally drawn,
did you lmow this Land Bank mortgage was on there?
A. Yes, sir.
:,

Judge: Did you know the approximate amount?
A. I knew it was mote than $3,250.00. If you want to go
back to that, I said to Mr. Wade at that time "How do you
know these people are going. to release your timbed" He
said "Suppose I were to pay it offf" I said ''If you were
· to pay it off, they would have nothing to say". I then proceeded to draw this contract, but before we got to the signing
of it, he said "Perhaps I had better take it down to Mr. East"
so I left it there. It was mailed to me in Durham, so he must
have taken.it to Mr. East, for Mr. East witnessed it. That was
in October, 1943.
Q. Was it clearly understood that Mr. Wade was to pay
that mortgage and get it released, or were you, to help pay it 1
A.· It was ~nderstood that Mr. Wade was to get the mortgage released. He was to deliver me a clear title free from
all encumbrances. I think his letter bears me out on that.
Q: During your negotiations with Mr. Wade, was it ever
brought to your attention in any way, shape, or form that
the committee of the Federal Land Bank was to approve tlie
purchase price Y
A. No. That was up to :Mr. Wade to get that cleared for
me. It was why I didn't take the contract at his home that
day.
Q. He alleges in his answer that it was clearly "tmderstood
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that the whole sale was subject to the approval of the committee. Was that understood by you?
A. The contract speaks for itself.
Q. It was clearly understood by you then to that effect¥
A. "\Vell, I was dealing entirely on that contract.
Q. When you were inform~d by Mr. East on
page 11 ~ January 7th, 1944, that they wouldn't accept this
.
$3,350.00, did that take you by surprise?
A. I was dumbfounded.
Q. He alleges in his answer that on or about December 15th,
1943, said offer was terminated. Was it ever terminated 7
A. No, it was not made until after December 15th.
CROSS EXA¥INATI0N.
By Mr. Bagwell:
Q. l\fr. Owen,. where do you live?
A. I live in Durham, and at Cluster S-prings.
Q. What is your business, Mr. Owen?
A. I'm what is known as a timber broker.
Q. How long have you been engaged in that?
A. Four years.
Q. You've bought and sold right much timber during that
time?
A. Some, yes, sir. Enough to make a living.
Q. A considerable amount, haven't you?
A. Well, rdon't know what you would call a considerable
amount. I'd say fifty to seventy-five thousand dollars worth.
Q. Now, you went to see Mr. Jphn Wade several times
before he signed this paper, didn't you?
A. The first time I went to see him he agreed to sign it;
and took it to Mr. East's office.
Q. You left there and went over it and cruised his timber,
didn't you?
·
A. I didn't say that. We walked around there.
Q. You looked with a view of determining what it was
worth, clidn 't you?
A. I have my own idea.
Q. How much did you estimate there was there?
A. I don't care to say.
Mr. Howerton: I object. He is not a timber estimator.
Judge: What I suppose he wants to show is that the timbef
was considerably more valuable. I think the quespage 12 ~ tion is proper.
.
Mr. Howerton : We\ except and save the point.
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Q. Do I understand from you that you didn't have any idea at all as to how much timber was there Y
A. I had no idea. I don't think anyone could form an idea
of how much timber is on 656 acres of land in not less than
two hours' walking.
Q. Do you have any idea now as to how much was there!
A. I have an idea as expressed by other men as to how
.
much wa·s there.
Q. What is that idea?
A. Around 900,000 feet.
Q. Was it pretty good timber that you saw therel
Mr. Fred Owen: Your Honor, I'd like to object to these
questions. The quality oi: quantity of timber is not in question. There is no allegation of fraud anywhere. It is 1mreJy
a question of what the agreement between them was. It
doesn't matter whether the timber was worth $5,000 or $500,000.

· Judge: Unless there was some fraud in the act-is there
any allegedl
l\fr. Bagwell: Yes, sir, there is.
Mr. Howerton: Where is it?
:M:r. Bagwell: You can read it for yo'urself in the . A.nswer,
Turngra~#~
·
Judge: Read the paragraph.
Mr. Howerton: It is just a conclusion of law: "Your
respondents allege that the complainant went over the timber·
belonging ·to the respondents and stated to them that $3,250
was all that it was worth, and persuaded them to sign what
purported to be an option form offering to sell him the timber for that pdce. However, it was expressly agreed and
stipulated between the parties that there would be no sale
unless such sale was approved by the agents of the Federal
Land Bank who held a mortgage on said timber. Respondents
allege that they were fraudulently mislead by the misrepresentations of the complainant, and that he knew all along
that said fimber was worth a considerable more than
$3,250.00' '.

page 13 ~ Mr. Howerton: Now, that is just a conclusion
·
of law. If he went out there and told him he estimated it was a certain amount of timber, that would be a
_specific act of fraud, but there are no acts alleged here. · The
Supreme Court has said that is not sufficient. Fraud must be
alleged specifically and proved by a preponderance of the evidence. This is just a c<?nclusion of law.
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Mr. Bagwell: We are going to show, Your Honor, that'
he came there and that he went over it, and lmowing what
it was worth himself, he told them that it was worth only
so much, and persuaded them to sign it by arguing with them
along that line, and that he fraudulently mislead them by this·.
That is the fraud completely and clearly set out. I see no need
for anything further to be set up in the pleadings. If they
want it more full, I will amend it as fully qs they want it.
Judge: That was sufficient to put the plaintiff on notice
that they were relying on the fraud. For the time being, I'm
going to let the evidence in.
·
·
Mr. Howerton : We except and save the point.
Q. I understand you to state that you didn't want to testify
to how much timber there was, or rather, to what the timber
there was worth?
A. I told you that when I went around the timber before
I got an option, I only spent between one and a half and two
hours there, and that I am not a timber cruiser, and I didn't
want to tell you how much I thought was ther.e. It was two or
three pieces of timber. we just looked at.
Q. Then you didn't even have a rough idea as to how much
was there?
A. I told Mr. Wade I thought I could get $3,250 for it, but
my advice was to g·o to Mr. East and have their appraiser
appraise it before he signed the option. Naturally I thought
there was more than $3,250 worth of timber there, because
I was not working for my health. My business is to get and_
sell timber and to make a profit on it.
Q. Are you sure he didn't pay you anything?
A. I'm quite sure he didn't pay me anything at any tim.e,
he nor his wife, unless you call giving me a meal of vittles
~~~

.

Q. Did you pay them anything f

A. No, sir, I did not.
Q. You are sure that you didn't pay him or his
wife anything at any timei
A. I paid for ·the timber, yes.
Q. I mean prior to that time.
A. Not that I recall.
Q. Didn't you tell him before he signed that option that
$3,250 was all that this timper was worth?
A. No, sir, because if I had thought that was all it was
worth, what am I going to get out of it f I distinctly told· him
that I had to make more than that out of it.
page 14

~
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· Q. Didn't you tell him that if you paid more than $3,250,.
you would not be able to make any profit out of it yourself1
.A. No, sir, because I afterwards offered him more than
$3,250.
Q. Didn't you make. any statement to him as to how much
that. timber was worth 1
A. No, sir.
Q. Didn't yon, make any statement to him as to how much
timber there was there Y
· A. I don't recall it.
Q. You don't deny it, do you: Y
A. I do deny it, yes.
Q. Do you deny that you told him it was between 375,000
and 400,000 feet of timber on that place?
A. I do, because I naturally am not in business for my
health, Mr. Bagwell.
Q. When you were there, you knew then that that timber
was worth a great deal more than $3,250, didn't you T
A. I knew the timber was worth what I would take it for.
He said that would be satisfactory.
Q. I'm asking you, if you didn't know when you left that
option with him that on the market at that time tha,t-timber
was worth a great deal more than $3,250?
. A. I don't know what it was worth, but I do know that the
timber had been offered for several years prior to this, and
I have heard since that the best offer· they had was $1,250.
Q. To whomY
page 15 ~ A. Burroughs Land and Lumber Company.
Q. What was then done t
A. I couldn't tell you. It was in 1939, I think.
Q. Has the value of timber changed in those years?
A. It has.
Q. You maintain that from all yon lmow it was something
over $3,250, and you don't have any idea how much more Y
A. I testified to that.
Q. Did you go back any more before you sold it to Mr.
Short?
:
A .. I went over it eight or ten times, and I also went over
it with an expert appraiser.
Q. When did you go over it eight or ten times Y
A. Between October 21st and December 18th.
Q. How much timber did you conclude was there during
that period of time?
A. I conclude.d there was between B00,000 and 900,000 .feet
there.
_
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Q. What was the value of that timber per thousand feeU
A. What you could get for it.
Q. How much were lumber dealers through this section pay-

ing for iU
·
A. Well, I took five or six in there and couldn't get an offer
on it at any price. The mere fact that it is timber doesn't put
any value on it. All timber doesn't sell, irrespective of the
quality of the timber. Your land has a great deal to do with
it.
Q. You arrived at the conclusion it was worth not less than
$5,500, didn't you¥
· A. I was offered even more than $5,500 for it.
Q. How much?
A. $6,000.00.
Q. By whom?
A. You should know.
Q. I asked you.
A. By the Cotton, Hanlon & Young company.
page 16 ~ Q. When you came there to see Mr. Wade, you
carried with you a pad. of these forms, didn't you Y
A. Yes, sir.
Q. You have these forms printed yourself, don't you 1
A. Yes, sir.
Q. And you brought these there with you at that time¥
A. Yes, sir.
Q. Hadn't you been there and had dinner at his house several times before you left this purported option form there Y
A. I don't recall ever being at his house before I left it
fu~a

·

Q. And all you had done that time was just go down there
and looked at the timber from a distance?
A. No, I didn't say that. I said some of it.
Q. Who was with you at that time?
A. A cousin qf mine, a cripple.
Q. Do you know what day it was that you left this contract with him Y
A. It was between the 15th and 21st of October, but I don't
know the exact time.
.
Q. And you asked· him that he put in the dat'e and that he
post-date it to the time it would reach your hands?
A. I don't recall whether I did that or not.
Q. What day did you receive this through the mails Y
A. I don't know. Probably the following day after it was
mailed.
·
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Q. Now at the time you received this contract or this option
or whatever you claim it is through the mail, was it worded
exactly like it is howY.
,
A. Absolutely, other than the .time and the money. The
original option read any time within two months.
·
Q. In other words, when you received this in the mail, two
months was where eig·ht months is now written, Y
A. Yes, and $3,250 was where $3,350 now is.
Q. Now, I believe that you stated that you kne-w about
this Federal Land Bank loan all along Y
A. Well, I knew there was a Federal Land Bank
page 17 ~ loan on the property~
, .
Q. And you contend that he had made an agreement with you orally that he was going to have it released from
that mortgage, and make you a deed, free and clear of the
·
mortgage?
A. Yes, sir, he took it to Mr. East and he witnessed the
original option.
Q. And that was the express agreementf
A. It was bearing on the option. .
Q. But he .told you that? ·
A. What?
Q. That he was going to get it released from the Federal
Land Bank?
A. He asked ~e, '' Suppos~ I were to pay it off?'' I told
him if he did, they would have nothing to do with it. Then
I said he'd better take it down to Mr. East, which he did.
Q. Didn't he, as a matter of fact, tell you that this ·Federal
Land Bank would have to approve it, and that the sale could
not be completed unless the Federal Land Bank approved it?
A. He did not.
·
.
Q. Yon have bought numerous pieces of timber·before that
had mortgages on them, haven't you?
A. I have.
Q. And you are familiar with their p·rocedure?
A. Yes, sir.
.
Q. And that they have a Committee that have to approve
of these loans ?
A. Yes, sir.
_ Q. Ancl you knew that that committee has an appraiser to
send out and go over these pieces of timber T
A. No, I didn't know that. I know they didn't always send
him out.
Q. 'Now, you state that around· the 15th or 16th or 17th
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of December you came back to see him again to get an extension of time on this option Y
A. I did.
Q. And during that time you had eome to a definite knowledge of how much there was and approximately how much
it was worth7
A. I had put a price on what I hoped to get for it. He
said that he ought to get more money for it and I said ''That
may be true but this is what I can get you, and you
page 18 } mustn't forget that I have to make something out
of this too. ''
Q. Didn't you tell him then that if you allowed him more
than $3,350 you wouldn't be able to make any profit o~ it
yourself?
A. No, I didn't.
.
Q. And you knew at that time you could get approximately
$5,500 for that timber!
.A.. I did not.
Q. Now, when you gave him this fo be signed in the first
place, did yon give him any copy of iU
A. No, sir.
Q. Did you offer him one 7
A. No, sir.
Q. How many times has he had opportunity to see and
examine this contract Y
A. I know once, because he consented to the changing of it.
He had it in his possession for several days.
Q. And the only time since then was when you had it
there at the house to see about changing these dates?
.A.. Yes, sir.
Q. When you met with him about the.16th or 17th of December, you all made an agreement then that he would sell
you this timber for $3,350 at any time within the next eight
months?
.
A. No, at any time within the next six months.
Q. And that was the agreement that you and he reached
there at his house around the 15th of December¥
A. Yes.
Q. And you reached in your pocket and took this out yourself and wrote this eight months in instead of six, and wrote
$3,350 here where it was $3,250?
.A. I did. He got the pencil for me to do it with.
Q~ Then you stuck it back in your pocket?
.A. No, I put it in a- book I carry them in.
Q. Now, as I understand it, the only agreement you are

•
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claiming at all is the agreement as it was originally made
back 011 October 21st, and then the agreement which was
reached around about the 15th of December?
page 19 ~ A. That's the only agreement I had with Mr.
·
Wade, yes. That's· what I bought the timber on.
Q. Now you state that you had made a contract with Mr.
Short that you would be sued on?
A. I didn't state that.
Q. Didn't I unde.rstand you to state that you had to go
through with the deal because you knew you would be sued
if you didn't?
A. Yes, sir, I had sold Mr. Short the timber, but it was a
verbal understa_nding, no contract.
Q. Now you stated, I believe, that you knew you would
be sued if you didn't get the release¥
·
A. I did.
Q. Was that what made you agree to pay the $4,250 and
go through with the deal, to keep from being sued by Mr.
Shortt
A. Yes, sir, I know him well enough to know he would.
Q. In other words, you never would have paid the $4,250 f
· A. Not until the Courts made me do it. I would have sued
Mr. ·wade to make him comply with his contract.
Q. Tell me this : Why were you so anxious to· get in there
the following Monday?
A. Mr. Short was the man that was anxioas. We had no
agreement when he was to get in there. ·
Q. When you came ·up to the Federal Land Bank offices,
you told them th~t you would pay $4,250 for the timber if you
could get in there by the following Monday; is that correct?
A. Yes, sir.
Q. And they did make arrangements to let you get in there
by the following Monday?
A. They did.
Q. Now this deed that was made to Mr. Short and son:
Mr. Wade gave the description for this conveyance, didn't

heY

.

A. Yes.
Q. And yon gave Mr. Mc.Kinney the other stipulations to
go into the deed Y
. ·
A. Well, Mr. Wade gave the description. We were both
there right together when it was done. I don't know who
talked. I tl;iink we both agreed it was all_ right. As I remember, there was a tract of about 40 acres excepted.
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Q. Well, when you were up at that Federal Land
page 20 ~ Bank meeting, didn't you ask Mr. Wade if he
wouldn't extend·this time to three and a half years
instead of three years if you .paid this for it?
. A. I didn't speak to l\ir. ,vade during the meeting.
Q. Did you make any mention of this extension from three
to three and a half years V
A. I don't recall it.
Q. ,ven, as a matter of fact, the timber deed did provide
for three and a half years, didn't it 1
A. I think you'll find that that dated back to October. I
don't recall what is in the deed.
Q. You just don't recall thatv ,vell now Mr. Owen, when
you wrote this letter to Mr. W aqe aceepting his offer, did you
have this contract before you when you wrote itt
A. I did.
Q. You say you wrote that letter on the 18th of December.
Did you mail it on that day?
A. I -could.n 't tell you what date it was.
Q. You don't know whether you mailed it that day or not?
A. I do not.
Q. As a matter of fact, didn't you write it on the 20th and
date it on the 18th Y
A. No, because I was at home on the evening of the 18th
and wrote it then.
Judge: )Yhat is the date of the postmark on the envelope!
Mr. Bagwell: December 20th.

Q. Mr. Owen, I hand you a letter addressed to Mr. John
)Vade, Jr. of Turbeville, Virginia, signed by you and dated
December 18th, 1943, in Durham, North Carolina, and ask you
whether or not that is the letter that you sent to :Mr. Wade
in proposed acceptance of his option 1
A. Yes, this is the letter.
Q. I hand you an envelope addressed to :Mr. John Wade,
Jr. from you, and dated December 20th, 1943, Durham, North
Carolina, and ask you ~hether or not that is the envelope
in which you sent this letter Y
A. I think it is, yes.
page 21 ~ Q. I want to introduce this as Defendant's Exhibit #1. I believe that you stated in this letter
that you were accepting his offer to ,purchase this timber at
$3,350, and that you were to have- three years and six months
from the date of the deed to cut and ~emove the same!
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Mr. Howerton: Your Honor, the letter will speak for itself.
Judge: Let him read the letter: ·
A. "Durham, N. 0., Dec. 18-1943. Mr. John Wade Jr.,
Turbeville, Va., Dear Mr. Wade, I have decided I will take
all your merchandable timber on the old Shepard farm of 552
acres more or less eight inches and up across the stump six
inches from the ground except the cedar, walnut, and locust,
and any an all timber in the 40 acre new fenced pasture, and
,\iill pay you on the signing· of the deed $3,350.00 as per your
agreement signed with me. I am to have three years and
six months from the date of the deed to cut and remove same.
You can go in and tell Mr. McKinney or Mr. Settle to serch
the title for me, and to get the proper papers from the holders
of the mortgage releasing the timber. You ar.c to pay for
the drawing of the deed and the tax. I will pay for the
serching of the title. Make the deed in my name "William
Lee Owen. I hope this matter can be closed in a very ~hort
time, as I am ready any day the deed is ready to pay you.
Yours truly, (signed) Wm. Lee· Owen, 112 .Jackson St., Durham, N. 0.; P. S. Give McKinney and Settle full discription
of the property as to who owns land all around it." Now
talking about the three years and six months, that would be
three years and six months from the time of this letter, or .a
little more than that.
- Q. I believe the option stated that ther(1 would be three
y~arR given in which to cut and remove the timbf,r
6
/

Mr. Howerton: Your Honor, these papers speak for themselves. I object to that.
,Tuclge: You were adding the time giw.n you iu tho option
and the three years called for by the option. I urn1erstand
that. -It's just a matter of the construction of the papers them~elves.
Q. Now, Mr. Owen, after this matter was completed ·there
before the Board, I believe the deed was written by McKinney
and Settle, and that it was brought down there and read to y01·1
and Mr. Wade by Mr. East. Is that righU
A. I reckon it was.
Q. And didn't he ask both of you after he read it if that was
satisfactory with you, and didn't both of you say it was?
A. I don't recall one way or the other. That's been quite a
good while ago.
,
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page 22 ~

Q. And you stated there before the Land Bank
that if you were to pay $4,250 for the timber, you
would have to get in there by the following Mondav?
A. I did.
Q. Was Mrs. Wade present when you agreed to this option
here?
·
A. Mrs. Wade was in the house. I don't know whether
she was in the room when we changed it or not.
Q. Was there any conversation about it between them?
A. What conversation they had I don't know. I don't know
whether they had any at all or not. You know that a wife
generally does what her husband requires her to do.
Q. And you left $4;250 with Mr. McKinney as your attorney
to pay for this timber when the release deed and deed could be
delivered; is that right?
A. I guess so. The $4,250 was there.
Q. Did you leave the money there yourself?
A. I mailed him a check.
·
Q. And that was the ·exact amount, $4,250?
A. As far as I know.
Q. And that was all that you paid i
A. As far as I know._
w

RE-DIRECT EXAMINATION.
By Mr. Howerton:
Q. That $4,250-:--did part of that go to Mr. Wade, or did
that all go to the mortgage holder!
A. It all went to the mortgage holder so far as I know. I
don't know how Mr. McKinney disposed of the money.
Q. Did you intend to release ·wade of anything!
·
A. No, sir, I intended to get the timber. I think the mon~y
went to the Federal Land Bank. I mailed Mr. McKinney
the money, and how he distributed it, I couldn't say.
Q. But that was for the release of the mortgage Y
A. Absolutely.
.
Q. And not for the release of Wade?
page 23 ~

Mr. Bagwell: I object, Your Honor. He is trying to put a conclusion of !aw into his witness'

· mouth.

Q. Well, I'll change it this way,A. I have never released Mr. Wade. If I had, I wouldn't
be here now.
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Q. In that meeting of the Federal Land Bank Board, who
did you understand that Mr. East was representing1
A. I asked him who his client was. I understood he was
.
representing the Federal Land Bank.
Q. That's all now, but of course we reserve the right to re·call him.
RE-CROSS' EXAMINATION.

By Mr. Bagwell:
·
Q. I would like to prove this while the witness is on the
stand. Your Honor, I haven't the origh.ial of this deed that
was made in the conclusion of this matter, from Mr. Wade
conveying the timber, and I would like to introduce it -here.
Mr. Howerton: What deed is that¥
Mr. Bagwell: The deed from Mr. J. A. Wade, Jr., to Mr.
G. B. Short. What I intended to do is to prove by this witness -here by letting him read this deed here in the records
and ask if that is the deed.
Judge: Go ahead. Let him read it.
A. (After reading from the DEED Book) I couldn't remember whether it was the deed or not. I don't recall whether
I ever read it or not.
Q. Mr. Owen, you know that that deed that ~vas made was
made to G. B. Short and Son, instead of to you 1
.A. Yes.
Q. And you know that it varied in several details from the
original optionf
· A. I don't think it varied a bit from the letter written to
Mr. Wade.
·
Q. You just don't know whether it varied from the optionform or notY
A. It does vary so far as the amount of money is concerned.
I think it agrees exactly with the. letter I wrote when I purchased the timber .
. page 24 ~ Q. You gave Mr. McKinney directions for writing this, didn't you Y
A. 1\fr. Wade and myself gave him the particulars. I don't
think Mr. Wade would deny that he was in there. I don't
· know whether we talked to Mr. Settle or Mr. McKinney.
Q. That's all.
Mr. Howerton: Your Hono~, we'd-like to have a short re-

•
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cess to talk to some of our witnesses please. I think it woulcl
save time in the long run.
.
Judge: The Court will recess for five minutes then.
G. B. SHORT,
a witness of lawful age, called on behalf of the Plaintiff, being
first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Howerton:
Q. What is your business?
A. Lumber business.
Q. Are you a timber estimator t
A. Well, I claim to be, yes, sir.
Q. What has been your experiencef Have _you estimated
much timber 1
A. Yes, sir, lots of it.
Q. How many years?
A. 27 or 28 years.
(~. Is Mr. William Lee Owen a timber estimator¥
· A. No, sir, I don't think so.
Q. I believe some of them called him a timber cruiser. Is
he a timber .cruiser Y
A. I don't thjnk ]\fr. Owen lmows much about estimating
timber.
.
Q. Well, Mr. Owen approached you did he not? When was
thaU ,
A. I couldn't tell you just when. Along about the first of
this year. I know we talked about it a good long while before
we traded.
!?age 25 ~ Q. When did you trade Y
A. Some time around the first of this year.
Q. I mean when did you purchase from him Y
A. Well, I couldn't say. I couldn't give you the days of
the month. It was this year I got my deed though.
Q; When did you close the contract though?
A. Well, I traded with him a right smart littre bit before
I got the deed.
· Q. Was it after Christmas Day that you traded with him?
A. I think so.
Q. Well, what were you to give him for the timber?
A. $5,500.00.
Q. And on January 7th I believe the record shows you got a
deed from Mr. Wade?

•
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A. Yes.
Q. That deed was drawn to you about that time, was it
noU
A. Yes, sir, abqut that time.
Q. Did you come to South Boston on January 7th, 1944, of
this yearY ·
A. Yes, sir, I come to South Boston. I couldn't swear it
was that date, but I did come to South Boston to see about
the timber.
Q. Did you tell J\Ir. East what you had paid Mr. Owen for
the timber¥
A. Yes, sir..
Q. Did you intend to tell him?
A. No, I just unthinkingly told him. I saw I made a mistake
as soon as I spoke.
.
Q. Prior to that time you had dealt with Mr. Owen for
the timber? ·
A. Yes, sir.
Q. Did you ·consider the deal closed?
A. Yes, sir.
Q. Well now, suppose .Mr. Owen hadn't made you the deed
and delivered it to you then and there. What would have happened Y
·
·
A. Well, timber, you know, is pretty hard to buy, and we
didn't have another piece in sight, and another man
page 26 ~ was after the saw-mill man, and I told Mr. Owen
.
I thought he ought to go on and deliver the deed.·
It was costing me money, and I felt like he ought to pay.me the
. damages if he didn't.
Q. You were going to undertake to sue him for damages

fuooT

·

A. Yes, sir, I was going to make him deliver the deed.
Q. You were not concerned with what he paid for it, ·were
you?
A. Not a bit, no, sir.
Q. How long have you known Mr. Owen Y
A. Three, fonr, five years.
·
Q. How niuch dealings with him Y
A. Considerable dealings, yes, sir.
Q. And found him to be correct in his dealings f
Mr. Bagwell: I object to that. It has no bearing on this
case.
, Mr. Howerton: I withdraw the question. That's all.
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CROSS EXAMINATION.
By ·Mr. Bagwell:
Q. How much timber was there, Mr. Shortt
A. We are not through cutting it yet.
Q. How much have you cut 7
A. I couldn't tell you that.
Q. -How much do you estimate1
A. I thought it was about 700,000 feet.
Q. You think it is more than that now, though, don't you?
A. No, sir, I don't.
Q. You and Mr. Owen made this agreement on the street in
South Boston, didn't you?
A. No, sir.
Q. Wbere?
A. Over at my office in Roxboro.
Q. Just an oral agreemenU
page 27 } A. Yes, sir.
Q. And he told you at that time that he hadn't
gotten any·deed to it, didn't he?
A. No, I didn't ask him. I presumed be had an option. He
always had an optioh or something that he could go on and
close. and g·et the deed if he didn't have one.
Q. Have you got the deed that was made to yoff by Mr.
Wade pursuant to this agreementY
A. No, sir.
.
Q. Will you recognize a copy of that deed if you read it?
· A. I think so.
.
Q. I call your attention to the record of a deed cqntained
in Deed Book 167, page 568,. kept by the Clerk of the Circuit
Court of Halifax County, from J. A. Wade, Jr., to G. B.
Short and Son. Please read that and state whether that is a
true copy of the deed made to you by Mr. Wade.
·
Mr. Howerton: Now Your Honor, he is asking him a question that only the Clerk can answer.
A. This looks like the copy, but I don't know. I presume
- that is the copy of the deed, but I don't swear to it.
·
Mr. Howerton: We rest our case, Your Honor.
Mr. Bagwell: Your Honor, I move to strike the Plaintiff's
evidence in this case for two reasons. They have failed to
make out a case from their own testimony in this instance for ·
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t;wo reasons : First, from their own evidence, from the proof
tliat has been presented here, there was never any contract
between these parties to convey this timber for $3,350; ·and
Second, even if there had been such a contra.ct, from the Plaintiff's own evidence, there was an act of satisfaction reached
there in the offices of the Federal Land Bank oru January 7th:1944.
Judge: The motion at this time will be overruled, although
I think it does have a strong merit.
page 28

~

JOHN WADE, JR.,
.
a witness of lawful age, called on his own behalf,
and being first duly sworn, testified as follows:
.

.

DIRECT EXAMINATION.
By Mr. Bagwell:
Q. You are Mr. John A. Wade, Jr., are you not?
A. Yes, sir.
Q. How old are you, Mr. Wade!
· A. I '11 be 34 on October 12th.
Q. I believe you stammer a little bit every now and thei1?
A. I do.
Q. Mr. Wade, do you own a considerable tract over south
of Dan that has had some timber sold off recently!
A. Yes, sir.
· Q. How much¥
A. 552 and some one-hundredths acres.
Q. At the time you negotiated on this property, did you
owe any money to the Federal Land Bank t
A. Yes, sir.
Q. How much?
A. Fifty-six hundred and some dollars.
Q. I believe you bought this land from the Federal Land
Bank, didn't you Y
•
A. Yes, sir.
Q.. And did they have a mortgage or a deed of trust securing
that amount?
·
A. Yes, sir.
Q. ·when did Mr. Owen first come to see you about buying
this timber?
A. Around the first of October.
..
Q. How many times did he see you before you signed this
· option contract in regard to the timber}

'

,,

,•;

.
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A. It was about' four OF five times.-~
: ; .. ., ..
Q. He says he never saw you but once; are you sure he saw
·
you four or five times 7
page 29 -} A---Y--es, Jir.- .
.Q. Do you .:mean that he . saw you tour or five
times -betwet-n October 1st and ~1st when this is dated 7
A. Yes, sir.
Q. Where: did he see you on these various times Y
A. He came. up to my house once, and one time he came UJ!
to Papa's.
··
· · Q. Did -he ever go out and look at_ the timber t
, · A. Yes, sir. _
Q. How many times f
A. I went witli him around the outside boundary once, and
then he came bacli: again and said.he wanted to get the plat,
and I had a map of the ~place I· got from the AAA. office. I
~mppose he has that now. :He never returned it. He went
over it orice or· twice before he· said he could tell me about
what he thought it was worth.
, . r -Q. How much did he- try to buy the timber for T
·
A. Well, i. asked~ him how much timber he thought was. up
there, and the second +iim~ hP come there, he said he thought
between 375,000 and 400,000 feet, and it ought to be worth between $2,500 and $3,ooo:
.
.
Q. Did he make that. statement after he went over the timber?
A. Yes.
.
....
Q. A.nd he :spent. considemble time go~g over it t
A. He went over it without me once, and then.I went with·
bim.once·r anGl-it took us about half a day.
Q. Well now, did you walk with him ·once or· twice!
A. I"walk-ed with him twice.
Q. And he went over it once by himself! , ·
A. ·.Yes,'~ sir.:
·Q. And tliat was 'before you signed this form t
A. Yes, sir.
..
·Q. Ana lie 'told:,you. he thought ii was .between 375,000 and
400 feet ther~, ·'-···:· . · :, · . - · A. Yes, sir.
· · · ·
·· · ·
· · :· ·
.Q. He denied: that he ·ever~inade ·any statement as to what
it was worth. Are you sure he told you that Y
page 30} · A. Yes, sir.
.
:Q. How much did he finally offer you for it?
A. He first said he reckoned he could give me $3,000 for it.
• • I
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Q. What was it :finally agreed that you would give him the
op~ion fo.i;Y
A. $3,250.
.
.Q. Did he have anything to say about whether it was wo~tl,
any ll!Ore tha~ $3,2f;Q t . . , ·
· . . .. .
.
A. H~. said he. qouldn 't g·ive me any more than that and make
any profit out of it.
Q. Now _while you were neg·otiating .in i;egard to ,this aption,_ .w~s anythl.1~.g. _saiµ -between you about the mortgage of
the Federal Land Bank Y
..
.·
A. Yes; I told )1im the ___first· time. he CQme t~at I _c(?uld~'t
sell it unless the Federal Land Bank approved the sale of 1t.
Q. Was that clearly understood between you allY
4. I._thiyµr ~9. .
'
. . . . i-4 ·.
• '
Q. Wa& it, clear_ly w:1d~rstood. that to.er~ could be no sale unless the Federal Land Bank approved it Y
1

.A.. Yes, sir.
Q. Does the

.. '-i
Feaeral

_

Land

._

Bank

i-;·

nave

.

•

_

.

a special

committee-Mr. Howerton: We object; Your Honor; that this has nothing to do with this case..
.
J"udge: He: testified it was defliiitely~ 1 thilik that is proper~
Mr. Howerton: We except aha save the point:

Q. })id they have ii local Board t
A. Yes, sir.
Q. Who was on that Board Y
.
A. Mr~ Dodson, Mr~ Weaver, Mr; Davis, and Dr~ Owen and
· Roy Davis.
.
.
·
Q. Do they have a i;nan that goes but and actually appraises
the timber before each relMse is inade T
A. Yes, sir, they always send out a nian to go over tlie tiinber before they pass on it.
Q. Who is the man that went out in this instance; do you
know!
.·
.
.
_
page 31} A. Mr. Howard Dodson.
. .
Q~ -Wh~ were you .so .interested in stipulating
that there could be no sale unless the Federal Land Bank ap:.
proved!
A. W eli I. thought they would take care of me if it w.as
worth more than Mr~ Owen said it.was~
...
Q. -You mean that you were relying on their opinion as to
its value7 .
·
·
.
.
.
.
A. Y~s, sir.
Q. When Mr. Owen went over that timber and you signed
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this option farm; had you had anyone else go over that tiirl.:.
berf
- ·
..
_ . _
_.
A. N°0~ sir~ . _ _
. Q. Had anybody else been thrptigh it with a view of decid:.
ing hQW mueh tunbel" there was there T

,A:• .Not since I had had it.
. ~
.
-.
Q. Do you know anything at ·au about appraising timber Y
A. No, sir.
.
·
_
·
Q. Did you have any "idea oi how much timber ybu liiid, except from what Mr. Owen told youY
· A. N~J sir; l knew. it was right smart though;
- .·
Q. -Dia. you think he was telling you approximately w.hat
was the truth Y
A·. Yes; sir:.
.
_
Q. Well, now, wliat day did he leave this option form there
with you?.
:_
_:
- _ · ·. . _ .
A~ It was on the week before th'e 21st ·af October.
Q. And· then what did ybu do·:with itf
·-- .. -- .
A. I took it to town and Mr; East read it ever and he said
it would be ali right, but said they would have to sentl a man
there and then. have a meeting.
,
·
Q. And so with that understanding, you signed it and sent
it oil .to Mr. Owen¥
·
A. Yes, sir.
Q. Then you mailed it to ham Y
A. Yes, sir.
Q. Did you do it yourselfY
A. Yes, sir.
.
page 32 } Q. Did you date it yourself!
A; Yes, sir, Oetdbe-r -21st. ·
Q. Is that the 'date you mailed it to hiin Y
A. I d:on't think so·.
Q. Whyf
·
· ·
·
.
.
A. He asked us to date it so that he would. get it 6n the
date it mis dated,, ancl give him ·a few -mor~·-tlays oh it
Q. When did you next -heaf from Mr~ Owen l
··
A. Not until a good while .·after that~ . I saw ·him down
there several times but I never did say anything to him. He
come back up home sometime du:ring -December and wanted to
renew tlie option.
_ .
Q. He said about the 15th. Is that right,
A. That's about right,.
Q. What was said there then ·on that occasion Y ,
' A. I told him I had gotten out of the notion of selling the
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timber.: He·had already had his time or :p:iost: of his :time and
hadn't sold it. He stayed around and kept oii begg:ing me· to
sign, and I told him I wasn't going to sign again unless he
gave me $3;500. He said he couldn ;t ipake ~my profit if he
did that, and it looked like he won't going to get more than
$3,500, so finally we agreed on $3,35_0 and six more months_~
Q, Did he· pay you any dollat then Y · . · . ·
A. No, sir.
·
Q. Had:J.w pr~nnised to pay Y,OU any dollar!
A. No sir.
·
~: ··
' ·
. :'
·. · ·
Q. W ~11, whe~ you made him this aqditio:p.al . offer for
$3,350 and six months ·more, was_ hi$ wife· pr'esentt· whe:µ this
was donet
·
·
A. No, sir, she was somewhere in the house but not in
there.
·
·
·
· ·,
Q. Did he pull this option from out of his pocket Y
A. Yes, sir., he had it in his book or pocket" or something.
Q. Did you read Jt ov~r or anything?
..
. .··
A. No, sir, I never had it-i:n my liands when it:was changed;
Q. What;.did he doY
A. ~e- just" rub~eci it ·out -ana ~wrote· something else on
:
ther.e.:
..
page ~3 ~ · Q. _Did you hav_e l! chance to read the option form
' .
~ver againf
:. ·
A. I guess I could have read jt over his shoulder. ·
Q. Did you read it?
·
··
·
, · A. No, sir.·
Q. Did you sign that again Y
A. No, sir.
Q. Pid you understand the~ that Y.OU were making him another offer to· seU hiin that same timber nrider the same conditions a~d te~ms of the. originar e*ce.pt''tJiat. you tjl~~ gav~
hiin six ·months more and the amount was $3;350? "·
A. Yes, sir.
. , ._
.
_. .
·
Q. Well, now; whe~ you -mad~- him. both Qf these offers, w.ere
you relying at least in pa.rt on bis representation-: as·. to .how
much . timber t~ere was .ther~ a~d :what. .price
it would bring?
..
~

.

.

Mr. Howerton:- Your·Horto:.r, we object. That form of questioning is leading. He is asking him a direct question in a
leading form.
Judge: I think the question is proper.
Mr. Howerton: We except. -
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I believe your answer was yes?
A. Yes.
Q. Now, did .Mr. Owen ever give you a copy of that option
form to keep yourself 1·
·
A~ No.
Q. Did he ever offer to give you one 1
A. No, sir.
Q. When did you next hear from Mr. Owen¥
A. A.round Christmas, when I got the letter.
Q. Did you receive from him around Christmas, 1943, thh;
letter addressed to Mr. ,John Wade, Jr., and dated December
18th, 1943, which has been previously admitted in evidence?
A. Yes, sir.
Q. I be,lievc this letter is addressed to Mr. John Wade, Jr.,
Turbeville, Halifax County, Virginia t
page 34 ~ Q. Yes, sir.
A. And that is your correct address Y
A. No, sir.
Q. What is your correct address?
A. Right now its Alton, Virginia, but at that time it was
Paces, Virginia.
Q. Did Mr. Owen along about this same time also write you
several postal cards?
A. Yes, sir.
·
·
Q. Did he send those to your correct address at Paces, Virginia Y
A. Yes, sir~
Mr. Howerton: I would like to see those postal cards.
Mr. Bagwell: I'm simply attempting to prove that he knew
his address was Paces, Virginia. If he wants to introduce
these postal cards here, he's welcome to them. I don't intend
to introduce them though.
Mr. Howerton: That's all right. Go on.

Q.
A.
Q.
A.
Q.
A.

Was this letter delayed in being delivered to you Y
Yes, sir, I think so.
When did you receive it?
Eithet Christmas Day or the day after.
Of December, 1943?
'Y'es, sir.
.
Q. How did you happen to receive it then t
A. I come by Turbeville, one day, and somebody told me it
was a letter over at the Post Office for me.
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Q. Did you go over to the Post Office and get iU
A. Yes, sir.
·
Q. Do you get mail through Turbeville at all!
A. No, sir.
·
Q. I believe this letter states that he was to have throe year~
and six months from the date of the deed to cut and remove.>
the timber?
page 35 ~ A. Yes.
Q. Did you have any kind of writing showing
exactly what the time in the original option was for cutting
and removing the timber?
A. No, sir. I thought it was three years, but I wasn't sure
of it. I dQn't know whether he changed that when he changed
the other or not.
. Q. You thought the original option· was for three years
when you got this letter Y
A. Yes, sir.
Q. Were you positive of it though Y
A. No, sir.
·
Q. What effect did this letter have on your unders1.audiug
as to the time you were supposed to. have to cut and remov~
the timber?
A. I thought I was just mistaken in what I thought about:
the option. It must have been three and a half years.
Q. Did you· then go and apply for a release from ·the Federal Land Bank J
A. Yes, sir.
.
Q. Did you apply for a release at the figure of $3,350?.
A. Yes, sir.
Q. Did you write Mr. Owen telling him that you had applied
for itY
A. Yes, sir.
Q. Then when did you uext see Mr. Owen F
. A. I saw him in South Boston one day on the stroet. He
asked me if I had done anything about the timber. I
told him no, I hadn't heard anything from them, but I heard
some of.them say they were going to have the meeting on
'rhursday or Friday, that day, and I told him I would walk
down there and see if they had, and they were in conference
then, and we talked a wl1ile, and then left there and went up
to McKinney & .Settle 's to· give the boundaries of the place. J
give a description of the place as best i could, so then WQ
come· on back down there.
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Q. Did you give him any more information for the· deed
other than simply a description of the laitd Y
A. No, sir.
Q. And then you went on back down to the Federal Land
Bank of.fices ?
A. Yes.
page 36 } Q. ·what happened then t
A. Dr. Owen come out first and then 1\fr. Roy
Davis, and so then they called me in there and they told me
that they didn't approve of the $3,350 and raised it to $4,250.
Q. It has been charged here that you wrongfully influenced
this Board in raising it to $4,250. -Did you do anything to
influence them at all?
A. No, ·sir.
Q. Were you ready and willing to go ahead and execute
deed at that time according to the amount they said it should
be released fori
A. Yes, sir. I just left ·it UP. to the Board. I knew they
would have to pass on it when I gave Mr. Owen the. option.
Q. Did you understand· that was pursuant to the verbal
agreement with Mr. Owen?
A. Yes, sir.
Q. He claims you guaranteed that you would get the timber .
deed released. Is that right?
A. No, sir. I told him on several occasions that they had to
approve it before I could sell it.
Q. Did you have that same understanding when you made
him that second offer?
A. Yes, sir, I guess so. It was just like the other.

a

Mr. Owen : I object to his testifying "I guess" anything.
Q. Was that your understanding 1
A. Yes, sir.
Q. Had anything been said to change the original understanding1
A. No, sir.
Q. Now, we've g·otten to the point that this Boarg composed of these gentlemen told you that they would not ap~
prove of the $3,350, and were raising the figure to· $4,250.
What occurred then V
A: They called Mr. William Lee Owen in there.
Q. Then what?
A. They told him that they couldn't approve it, said it was
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more timber than what he offered for it, and he would have
to raise :i1: to $4,250 if he wanted it.
page 37 ~ Q. What did he say?
A. He said then ''I guess my contract with vVade.
is not any good then, is it f'' and they said no, not unless it
passed the Board, so he wanted to know what _assurance ht.)
had it would pass at $4,250, and they told him to call Balti ..
more, and he said all right.
Q. Was anything said there about extending the time from
three to three and a half years for cutting and removing thP
timberf
A. No, sir.
Q. Do you remember Mr. Owen saying anything about extending the time if he paid $4,2501
A. When he wrote the deed, he asked if it would be all right
to make it three and a half years to cut it and I told him
yes, sir.
Q. Was anything ahout that saicl up there in the office8 of
the Federal Land Bank?
·A. No, sir.
Q. Now when Mr. East was fixing up the final papers. on
this matter, did Mr. East ask you if this sale of this timber at
. $4,250 was satisfactory to you Y·
A. Yes, sir.
Q. What did you say?
A. I told him yes, sir.
Q. Did he ask Mr. Owen f
A. Yes, sir.
Q. What did he say?.
A. Said he guessed it would have to be.
Q. Did you then go and get your wife to sign the deed?
A. Yes, sir, I went after my wife while he went to get the
deed made out.·
Q. Were you present when directions were given Mr. McKinney as to how the deed should be written i
A. No, sir.
Q. Did you understand there at this meeting of the Board
for the Federal Land Bank that he was agreeing to accept
this timber at $4,250 in full settlement of all claims and controversies Y
A. Yes ..
page 38 ~ Q. Did you understand that that ended the entire matter of the timbert
A. Ye$, sir, I thought it was ended.
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Q. And if you had understood that he didn't intend to pay
but $3,350 for the timber instead of the $4,250 for the timber,
would you ever have executed that timber deed to him f
_ A. No, sir.
Mr. Howerton: Your Honor, we object to that.
Judge: ·what he understood wouldn't have anything to
..
·
do with it at all.
Mr. Bagwell: What I want to show is that he felt that he
was surrendering something. He wouldn't have signed this·
deed conveying it if he had thought it was going to be any controversy about $4,250 being the price.
Q. When was the deed brought to be signed?
A. On the 7th of January.
Q. On the same day that you appeared before the Federal
Land Bank? .
A. Yes, sir.
Q. Then Mr. East read that deed over to you and Mr.
Owen!
A. Yes, sir.
Q. Did he ask you both if that was satisfactory T
Mr. Howm·ton : He has been over that once.
Judge: I think that's proper.
Q. I'm not talking now about the agreement that was
reached originally at the offices of the Federal Land Bank. I
mean after the deed was written, was it read over to you and
Mr. Owen by Mr. EastY
A. Yes, sir.
Q. Did he ask both of you if that was satisfactory, meaning the execution of that deed as it was at that timeY
A. Yes, sir.
Q. What did both of you all say?
A. I told him it was and Mr. Owen said so too.
Q. Did you understand that that completely settled the entire controversy?
A. I did.

page 39

~

Mr. Howerton: We object, Your Honor.
Mr. Bagwell: I just simply asked him.
Judge: Objection sustained to it, but he can get it in the
record.
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Q. Then did you deliver the deed 7
A. Yes, sir.
.
Q. I believe that deed was made to G. B. Short and son in-

stead of to :M:r. Owen?
A. That's right. · · ·
·
Q. Did that deed provide for three and a half years instead
of three years in which to cut and remove the timber?
A. Yes; sir.
Q. Do you remember when the release finally came through
from the Federal Land Bank Y
A. About a week later.
Q. Did you take it up to Mr. ::McKinney's office at that
time?
A. Yes, sir, Mr. East went with me up there. We carried
the release up there to get the money for the timber. JVIr. !foKinney asked who I wanted the check made out to and he
made it to the Land Bank for $4,250.
.
Q. Up to that time, had Mr. Owen said anything at all to
indicate that he was not paying $4,250 for the timber, but that
he was paying $3,350 for the timber '.·and $900 to the credit
of the Federal Land Bank i
A. No, sir.
Q. Did he ever say anything to the contrary¥
A. No, sir.
Q. Did you see Mr. Owen very soon after that?
A. One day about a week or so after I g·ot the check,· I saw
him in South Boston one day.
·
Q. Did you talk to him f
A. Just'sort of stopped and spoke to him and said something about the weather. Didn't say anything about the tim. ber sale at all.
·
Q. Did he make any kind of claim as to your owing him any
money?
·
page 40 ~ A. No, sir.
Q. When did you first bear that he claimed that
you owed him any money?
A. He wrote me a letter.
Q. How much later?
A. About a month after the sale of the timber. Wasn't so
·1ong.
Q. He claimed in the letter that you owed him $900?
A. Yes, sir.
Q. Did you respond to that letter?
A. No, sir. ·
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Q. What did you do1 Retain counsel to represent you 7
A. No, sir, I just didn't answer the letter. Didn.'t do anything.
.
.
Q. I wish that you would read over the deed from John A.
Wade, Jr., to G. B. SJ10rt and W. C. Short which is recorded
in the Clerk's office of Halifax County, Virginia, in D. B.
167, page 568, and tell me whether or not that is a true copy
of the deed that you signed and delivered to Mr. Owen or
his attorney. ·
Mr. Howerton: Your Honor, we object to i~. The deed
speaks for itself. Only the Clerk can testify to that.
Judge: I don't see any objection.
Mr. Howerton: We except.
.
Judge: The record shows that this deed is admitted into
record. All the Clerk can say is that that is a. true copy of
the deed brought to him.
A. Yes, sir, I think this is it.

Mr. Bagwell: Your Honor, is it unde1·stood that this deed
recorded as afore said is a part of the record 7
Judge: Yes, that is in the record.
·
CROSS EXAMINATION.

By Mr. Howerton:
Q. Mr. Wade, you signed this paper dated Ocpage 41 ~ to ber 21st, didn't you?
A. Yes, sir.
.
Q. You were willing then on that date to AP.11 your equity in
this timber for $3,250. weren't you 1
A. To sell what f
Q. To sell your equity in this timber t ·
Mr. Bagwell: I object, Your Honor. He doesn't know·
what he's talking about when he says sell your equity.
A. Provided the Land Bank approved it. Mr. Owen knew
they had a mortgag·e against it.
Q. You were selling your interest in it for $3,250 weren't
you?
A. I was selling it provided the Land Bank approved it..
Q. Why didn't you put it in here?

48

Supreme Court of A~peals of Virginia

John Wade,'Jr.
A. I didn't have sense enough, I guess.
Q. You· clidn 't put it in your letter of December 30th, did
you? .
A. :N"o, sir. ·
Q. It was your intention to sell your interest in the timber
for $3,250 wasn't it?
A. If the Land Bank would approve it.
Q. But you haven't got that in the papers. Well then, on
or about the middle of December, Mr. Owen came to your
house you say, and your wife was looking for a pencil, and
you agreed t9· t;he extension of six additional months, provided
he would add in another $100, is that right?
A. Yes, sir.
Q. You were willing to stand by your contract that day,
weren't you?
A. If the ]federal Land Bank approved it.
Q. When did you want to repudiate this contract?
.
A. I never did. I just let the n;iatter stand for the Federal
Land Bank to approve.
Q. After Mr. Short came over here and stated to Mr. East
that they were selling the timber for $5,500; you didn't know
what Mr. Short was going to pay for the timber, did you i
A. :N" o, sir.
Q. Did Mr. East know!
A. I guess he did.
page 42 ~ Q. How did he know?
A. I reckon Mr. Short told him.
Q. Did you know he knew?
.
A. No, I didn't hear it until he told me he told him.
Q. Who told who?
A. Mr. East told me Mr. Short told him~
Q. You had some interest in the timber, didn't you f
A. Yes, sir.
Q. And you were -selling what interest you had?
A. I didn't have no interest in it until the Federal Land
· Bank was paid off.
Q. You had the land t11ough. The deed of trust was on the
land as well as the timber, wasn't iU
A. Yes, sir, on all of it.
Q. The Federal Land Bank has never sold any timber to
Mr. Owen, have theyf
· A. N ~t that I know of. I sold it to him provided they approved 1t.
·
Q. You did the selling, hut they received the money?
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A. No, sir.
.
Q. Then you actually received pa.rt of that $4,250 ·?
A. No, sir.
Q. You say you got a letter from Mr. Owen sometime after
January the 7th, 19447
A. Yes, sir.
Q. Was it registered 7
A. Yes, sir.
Q. Have you got the l~tter?
A. I think so.
Q. Do you remember what date it was?
A. No, I don't remember.
Q. You said it was a month after January 7th that you received some letter from Mr. Owen?
page 43 r A. I said it was probably a week after I saw him.
I said it might have been a month.
.
Q. Well, the stenographer's notes will verify that. This
was really only ten days afterwards that you received this
letter from Mr. Owen, wasn't it¥
A. I don't know whether it was ten days or not. He might
have written it on that day, qut I didn't get it on that day.
Q. You got it in due course of the mails though?
A. I guess so.
·
Q. He made demand on you for this $900 and you didn't
reply?
A. No, sir, I didn't reply.
Q. Well now, hr this option ~ontract dated on October 21,
1943, it recites in there a dollar of consideration. You say
you didn't receive a dollar?
A. No, sir.
Q. Did you demand it¥
A. No, sir.
Q. Why did you sign the paper then i
A. I thought probably he would give it to me or at least
offer it to me.
Q. Well, did you sign it?
A. Yes, sir.
Q. You gave a receipt then for something you didn't get Y
A. Yes, sir.
Q. Why didn't you demand the dollar when you wrotehim
the letter?
,
A. I don't know.
Q. Well, now, he wrote you a letter dated December 18th

so
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and you got it Christmas or the day after. When did you get it?
·
A. Either the 25 or 26 of December.
Q. Did you reply pretty soon afterwards Y
•
A. Yes, sir, I went down to South Boston and applied for
the release.
Q. And you say he came up there four or five times before
this deal was closed¥
page 44 ~ A. He came up th~re one time and wanted to
know if his sister would let him have the money
to pay the Federal Land Bank, would I sell. him the timber.
and I told him I wouldn't think about doing it, because I was
afraid I might have more timber than he said, and I was depending on the Federal Land Bank to protect me.
Q. You 're 21 years of age, aron 't you?
A. More than that.
.Q. And you transact business in your own name, don't
you? .
A. Yes, sir.
.
.
Q. Did you ask him to give you a copy of this option con~
tract¥
· A. No, sir, I thought he was going to give me on~.
Q. Why didn't you ask him for one?
A.. I don't know. I thought I was due one.
Q. Why didn't y9u ask him for one?
A. I don't know. I thought he might send me one.
Q. Have you ever had occasion to :use that copy he would
have given you. t
A. I reckon so.
.
Q. Why didn't you make demand on him?
A. I don't know. Just didn't do it.
Q. The occasion then was not sufficient for you to have
·
.
_
any complaint?
A\ I didn't think it was any good. anyway unless the Federal Land Bank approved it.
Q. You lmew you signed it, didn't you?A. Yes, sir.
Q. rrhe F~deral Land Bank couldn't take away your rights,
could they?
.
.A. No, sir.
Q. They couldn't add anything to your interest in the timber, could they?
A. Yes, sir, they could keep somebody from taking· it away
from me, because that's what they have the Board for ..
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Q. Did anybody go out there from the morning of December 17th until the deal was closed¥
A. No, sir.
page 45} Q. The only information you had then was what
Mr. Short fold that morning¥
A. The Federal Land Bank sent a man out there before the
Board meeting.
Q. Then before Mr. Short cam~ there on January 7th, you
didn't know how much Mr. Short was paying for it,_ did you Y
A. No, sir.
Q. And you were the man that Mr. Owen was dealing with Y
You're the man that said you had seen Mr. East and were
going to get this contract paid up Y You. say here in your
letter you had seen Mr. East and you had taken the necessary
steps to secure the release 1
A. I took what steps i had to take. I turned it over to
them.
Q. You didn't know then what Mr. Short was going to pay
· Mr. Owen, did you?
A. No, sir.
· Q. And everything was working smoothly, wasn't it?
· A. I guess so.
Q. ·But as soon as you found out Mr. Owen was making a
little profit, that was when the trouble came, wasn't it?
A.. I didn't have a thing to do with it.
Q. Didn't anybody go out there that morning- for the Federal Land Bank to see how much it was, did they!
·
A.. Not that I know of.
·
Q. You were. willing yourself on that morning to comply
with your contract witl1 Mr. Owen, weren't you Y
A. If the Federal Land Bank approved, I was.
Q. You were willing so far as your interest was concerned "l
A. I was depending on the Federal Land Bank to take care
·
of my interests in the timber.
Q. In what capacityY Guardian or something?
A. Yes, sir.
-Q. Don't you look after your own business Y
A. I usually do, but I was looking after them to do it then.
page 46

r

RE-DIRECT EXAMINATION.

By Mr. Bagwell:
.
. Q. You said something about- Tell us the reason you
didn't let Mr. Owen take up the mortgage?
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F. L. McKinney.
A. He come up there early one morning at Papa's and said
his sister had the money to put up to pay off the. mortgage
on the whole thing, and give them a deed to the timber, an~
I told him I wouldn't think about it because it might be more
there than he said.
Q. And that was before you signed the first option 7
A. He had it up there but I didn't sign it then.
Q. Had you told him then. that the Federal Land Bank had
to approve it Y
A. Yes, sir, I told him that morning.
Q. And he wanted to use his sister's money to pay off the
mortgage so the Federal Land Bank wouldn't refuse?
A. I told him I wouldn't think about it because I was afraid
I •had more money there than he offered me.
Q. You mean the timber worth more than you thought he
would give you for it?
A. That's right.
Q. In other words, you didn't want him to maneuver things
around so that you wouldn't get what you should get for your
timber, is that right 1
A. Yes, sir.
Q. That's all.

RE-CROSS EXAMINATION.
By Mr. Howerton:
Q. Who was present when he was talking about his sister
putting up the money?
·
.
A. My father was up there.
Q. Who is that f What's his name Y
A. Mr. John Wade.
page 47 ~

MR. F. L. McKINNEY,
.
a witness of lawful age, called on behalf of the Defendant, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Bagwell:
Q. Mr. McKinney, I believe that you wrote this timber deed,
·
did you not Y
A. Yes.
Q. I believe that you represented l\fr .. Owen in the matter
and wrote the deed as attorney for him 1
A. Yes.
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F. L. McKinney.
Q. ·who gave you the instructions as to the provisions that
should be contained in that deed?
.
A. Mr. Owen first, or someone first came to the of.flee and
gave Mr. Settle a memorandum of this transaction; and
wanted us to examine the title and prepare the papers; Mr.
Settle turned that over to me. I dont know who came...:._!
think Mr. Owen. And I went on and examined the title and
handled the matter from that time on. I examined the title
and I think I had the option paper-some paper that Mr:.
Owen had-in- my possession for a while, and followed his
directions in making it up. When the transaction was completed, I thiukMr. Short sent. me his check for the $5,500 and
I paid the Land Bank the $4,250 and gave Mr. Owen a check
for the balance.
Q. Mr. McKinney, I know that"when the description of the
land itself was left there that Mr. Owen and Mr. Wade were
both present, but later when the details were given about the·
time for cutting·, etc., dq you know whether Mr. Wade gave
them or Mr. Owen?
·
A. I think :M:r. Owen.
Q. Do you recall Mr. Wade being· there at all on that occasion?
A. I remember him coming there once, but I think that was
the time he and· Mr. East came up there to get the money.
Q. Then your recollection is that only l\Ir. Owen was the1·eY
A. That's my recollection.
Q. You handled the transaction about paying the money,
etc.Y
.
A. That's right; I wrote the checks, etc.
Q. Was it your understanding that the consideration for
that conveyance was $4,250 ¥
page 48 ~ .A. Yes, that is the amount agreed on for the
timber. Of course, I knew that wasn't the amount
Mr. Owen originally understood he would get the timber for.
It went throug·h on that basis howcver-$4,250.
Q. What I mean is this-was it your understanding that as
between Owen and vVade, that Owen was paying $4,250 for
the timber!
A. Yes.
Q. And where this deed says "for and in consideration of
$10 and other valuable considerations", that meant $10 and
$4,2401
A. Yes, usually they don't want the real consideration to
appear.
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F. L. McKinney.
Q. I believe you had this r.ecorded over here at Halifax!
A. I· think several days later Mr. Short sent me the check
to have it recorded and I brought it over here.
, Q. 'The Federal stamps on the deed were paid on the basis
·
of -$4,250 T
A. Yes, of course.
CROSS EXAMINATION.
By Mr. Owen:
·
·
Q. Mr. McKinney, will you look at the dee.d and refresh
your memory as to just what consideration was recited?
A~ It says for $10 and other valuable considerations·.
Q. Does it mention $4,250 anywheret
A. No, that isn't mentioned anywhere.
Q. Now, what you meant to testify then was that you understood that $4,250 was the amount to be paid the Land·
Bank for the release of the mortgage 1
A. Well, that is the way it worked out..
Q. That is the only information you had about it, wasn't

iU
A. No, I knew all about the original contract and I knew
about what had happened down before the Land Bank Board
because Mr. Owen told me, and I knew that Mr. Owen was
not getting what he had expected to get, but Mr. Short was:
anxious to begin work and Mr. Owen, as I understood it, just
let it go on through for $4,250 for the release of the timber.
Q. Prior to that time, had you or not understood from :Mr.
East1\fr. Bagwell: vVe object to that. Mr. East wasn't there.
Judge: Any conversation he had with :Mr. East
pag·e 49 ~ I doubt if it would be admissible.
Mr. Owen: I withdraw the question.
Q. What was the consideration Mr. Short sent you for the
purchase price to Mr. Wade for the timber?
A. Mr. .Short sent me a check for. $5,500.
Q. That was the consideration then, and not $4,250 t .
A. No, he sent me $5,500, and I wrote two checks. $1,250 .
to Mr. Owen and the other for the Federal Land Bank. Mr.
Short later paid me for my work.
Q. That's all.
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MR. C. S. RATCLIB,FE,
a witness of lawful age, called on behalf of the Defendant,

and being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Bagwell:
Q. Mr. Rat.cliffe, what is your full namef
A. Charlie Simmons Ratcliffe.
Q. How old are you Y
A. 44.·

Q. I believe that you are a timber appraiser for Cotton,
Hanlon & Young!
A. Yes, &ir.
.
Q. How long have you been appraising timber!
A. About 7 or 8 years.
Q. After Mr. William Owen took a supposed option on some
timber belonging to Mr. J. A. Wade, Jr., in this County last
fall, did you go on that timber to cruise it and see how much
was there?
A. Yes.
Q. How much was it f
A. We estimated it at 780,000 feet.
Q. Was Cotton, Hanlon & Young preparing to buy this timber from Mr. Owen?
·
A. Yes.
page 50} Q. What was Cotton, Hanlon & Young prepared
to pay for iU
·· ·
Mr. Howerton: We object. That is not an issue in this case.
Judge: If you limit it to the contracts they had, or whether
they had one or notMr. Bagwell: The reason it is adm~ssible is that we charge
fraud and I'm trying to show it is worth about twice what he
said it was.
Judge: Go ahead.
Mr. Howerton: We except.
A. Well, we hadn't seen Mr. Owen to see what we could
·
buy it for, but our limit was $6,000.
Q. Did you· figure it was_ worth that!
A. Well, yes, sir.
Q. That's all.

56

Suprem~ Court of :Appeals of Virginia
Howard DfJdson.

CROSS EXAMINATION.

By Mr. Howerton:
Q. You say you hadn't seen Mr. Owen T
A. No, not after we looked at the timber.
Q. You never made tbat·offer then to :Mr. Owen!
A. No, we didn't.
Q. That was after the timber had been sold f
A. No, that was before.
Q. Why didn't yo1,1 make Mr. Owen this offer!
A. We didn't see him.
Q. You say you work for Mr. Hanlon¥
A. Yes.
,
Q. ·Do you know whether he saw Mr. Owen or notf
A. Mr. Hanlon saw Mr. Owen sometime, .I don't know just
when. I don't think it was any offer made though, not to
my -knowing. Mr. Hanlon referred Jv~r. Owen to me, as I
understand it.
·
Q. You didn't write your .figures, did you 1
page 51 r A. No, sir.
Q. You never·made Mr. Owen or ·Mr. Wade or
anybody else an offer on this timber of $6,000 then t
A. No, sir.·
Q. Did your firm Y
A. No, sir, not so far as I know of.
MR. HOWARD DODSON,
.
a witness of lawful age, being called on behalf of the Defendant, and first duly sworn, testified as follows :
DIBECT EXAMINATION.

By Mr. Bagwell:
Q. You -are Mr. Howard Dodson, are you not¥
A. Yes, sir.
Q. Mr. Owen-uh, I beg your pardon, Mr. Dodson-are you
a m~mber of the committee that approves, that acts for the
Federal Land Bank of Baltimore to approve releases of timber from their deeds of trust or mortgages 1
A. Yes, sir.
Q. Is it customary when the Federal Land Bank has a
mortgage or a deed of trust that embraces timber that is in
-the process of being sold, is it customary for the Federal
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H owarit Dodson..
Land Bank to investigate the advisability of releasing the
timber!
A. Yes, sir.
Q. Who else is on this Board besides you Y
A. r- think right now it is Mr. Davis and Mr. Pace, I believe it is.
Q. Did you meet at the of.fices .of the Federal Land Bank
on January 7th and consider· the matter of the release of
certain timber from Mr. John Wade, Jr., to nfr. Owen!
A. Yes, sir.
Q. Before you went to that meeting, had you at the request
of Mr. East gone on this property to cruise the timberY
A. I went on it to see what the. value of it was.
Q. When was_ that Y
A. Sometime in December. During the Christpage 52 ~ mas holidays.
Q. Well, did yqu go over the timber?
A. Yes, you see, I had been over the timber some two or
three times previo1;1s to that, but on this occasion, John WadP
reserved what was in the pasture. I didn't know what that
was, so I went down there and went over the pasture to see
how much was left out.
Q. Did you make any estimate as to how much -was there T
· A. I made it before that. Somewhere between 600,000 and
700,000 feet outside the pasture. .
Q. Did you decide what you would recommend to the Board
as to the smallest amount Y
·
A. Yes, sir.
Q. What figure did you arrive at¥
A. $4,250.
Q. Was that the figure at which they :finally did agree to
release iU
•.A. -Yes, sir.
Q. Now, there has been mentioned here quite a few times
something about the fact that Mr. Short came down there
and advised Mr. East before this meeting that he was'paying
$5,500 for it. Did that information affect your decision in
recommending $4,250 V
.A. Not in the least.
Q. Then your recommendation was made solely on your in- vestigation of the timber itself?
A. Yes, sir.
·
Q. Now, please state what took place there.•
A. Well, we went down there for this meeting, and this cJtsc

ss

Supreme Court. of _Appeals of Virginia ·

· Howard .Dodson,.
came up and Mr. East told us what he had heard about this
timber being sold for $5,500 and it was quite a bit of discussion about it, and some of them wanted to put the price up.
I.said, ''My estimate on this timber is ~50 and that's what
I recommend to the Board'._
·
Q. Did they call Mr. Wade in there to tell him about iU
A. Yes, sir, they called him in there and told him they
would recommend a release f.or $4,250, and he said it was
satisfactory with him.
Q. Then did they call Mr. Owen in?
A. Yes, sir.
· Q. What was said then Y
page 53 ~ .A. We told him what we had decided on and he
wanted to know what we would take for it, and we
told him $4,250. He wanted to know what authority did he
have that the Bank would pass it, and then we told him we
would call up Baltimore, and he said if he could '' start in
next week" and could "go to cutting" by then, he would pay
the $4,250 for it. We called the Bank and got them to verify
that figure.
Q. Was it clearly understood that $4,250 was being paid
for the timber?
·
A. That.was my understanding of it.
Q. Was he there when they called up the Federal Larid
Bank?
A. Yes, sir.
Q. And Mr. Wade, too¥
· A. Yes, sir. .
Q. Now, when Mr. East was drawing up these papers, and
after that, did he ask Mr. Wade or Mr. Owen if it was satis~
factory to them¥
A. After he drew them up, he asked John if that was satisfactory, and he said "yes, sir'', and then he asked Mr. Owen
and he said "yes, I reckon it will have to be".
Q. What was thatl
.
A. The payment of the $4,250.
' Q. The whole group of you were there discussing it for· a
considerable length of time, weren't you Y
A. That was before. We had a discussion then.
Q. Was it clearly understood that the timber was to bP
sold for $4,250, and that was to settle the whole controvers"'7
·
·
between them?
A. Yes, sir. •
Q. Did John Wade or anybody else try to put any pressure
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Howard Dodson.
on the of.ficers of the Federal Land Bank or try to influence
·
them in any. way T
A. No, sir.
Q. While they were there at this meeting, while Mr. Owen.
· and }.,fr: Wade were both there, do you recall :rvir. Owen asking Mr. Wade anything about whether or not he would ba
willing to extend the.time to cut and remove the timber from.
three to three and a half years if he took it for $4,2501
A. Ye~, sir.
Q. Did Mr. Wade agree to that?
page 54 }- A. Yes, sir.
Q. Were you present when they brought the deed
back and it was signed'
A. Yes, sir.
Q. Did Mr. East read it over to both Mr. Wade and Mr.
Ow@T
·
A. Yes, sir.
.
Q. Did he again ask them both if that was satisfactory with
themt
A. That was the time he asked them was it satisfactory,
and both of them said it was.
CROSS EXAMINATION.

•
By Mr. Howerton:
Q. The Federal Land Bank didn't own the timber, did theyt ·
A. They had a deed of trust against it.
·
Q. Well, that was the only thing they were interested in,
•
.
getting that release, wasn't it t
.A. I don't know. They were interested to that extent, taking· care of what they had in it.
Q. But they were not interested in whether Mr. Wade got
$10,QOO or $5,000 for it, or less, were theyt
A. I don't know that they were.
Q. They only had a deed of trust on iU
.A. I would imagine that they included that timber on thP
loan on the place, and they were trying to take care of what
they had in it.
Q. They weren't trying to take care of Mr. Wade, were
theyY
A-. No.
·Q. He didn't ask you all to come there .and act as his
guardian or protector, did heT
A. When I went down there and looked at the timber, I told

.
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Roy Davis.
him I didn't think he was getting enough for it, and he said
"If you don't think I'm getting enough, don't sell it".
Q. You didn't know then what Mr. Short had bought it for
from Mr. Owen, did you f
A. No, sir.
Q. ·when did you know iU
page 55 ~ A. The moming we had the·meeting.
Q. Did all of you go over there together t
A. N<;>body went but me.
Q. You put the $4,250 on it then f
A. Yes, sir.
Q. Did you make any memorandum of iU
A. Yes, sir.
Q. Where .is that memorandum¥
A. I don't know. When this was settled, it was all over
with as far as I was concerned.
Q. What date was that f
A. I was there sometime in December during the Christmas holidays.
Q. And you haven't got that meJtlorandum with you Y
A. No, sir.
Q;, You told Mr. Wade you didn't think he was getting
enough for it?
· A. Yes, sir.
Q. What did Mr. Wade tell you? ·
A. He said if I didn't think it was enough not to pass it.
Q. That's all.

MR. ROY DAVIS,
a witness of lawful age, called on behalf of the Defendant,
and being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Bagwell:
Q. You are ·Mr. Roy Davis f
A. Yes, sir.
Q. Mr. Davis, are you a member of this Federal Land Bank
Committee that passes on releases for timber from their mortgages?
A. I am.
Q. Did. you meet with this Board on this past
page 56 ~ Jannary 7th Y
A. I'm not positive of the date, bnt I went there
when this Owen-Wade matter came up.

r

William Lee Owen v. John A. Wade, Jr., et al.

Roy Davis.
Q. Piease state what occurred there, Mr. Davis?
A. When we met there, w.e met there with the purpose of

passing· on this, and we decided that what had been offered
Mr. Wade, we didn't think it was eno11gh. Therefore, we, as
a committee, turned it down, and agreed on a certain price
·which we did recommend to the Federal 'Land Bank for approval. That price, as I recall it right in my mind, was
$4,250.
Q. Had Mr. Dodson, as you all's appraiser, gone out there
and appraised that timber?
·
A. He had.
Q. What did he say, do you remember Y
A. I don't remember, but I think it was something around
$4,000.
Q. Did you all call Mr. Wade in at that time and tell him
thaU
A. I started out going over to the hotel to meet a gentleman, and as I went out in the adjoining room, Mr. Wade and
Mr. Owen were out there. I told them "Mr. Wade is out here
now'', and we called in ]\fr. Wade and told him what we had
agreed on.
.
Q. Did you ·an then tell Mr. Owen that you didn't approve
it for less than $4,2507
A. Yes, we called in Mr. Owen then and told him we. did
not approve it at the price they had agreed on, and had raised
it to $4,250 ¥
Q. What did he say?
A. Well, there was ·some talk backwards and.forwards, but
in the -final wind-:-up, they both agreed.
·
Q. Did he say in the final analysis that he would take itY
A. Yes, provided he could get in the next week. ·
Q. Did you all then take steps to get that permission T
A. Mr. East put in a call for the Federal Land Bank at
Baltimore, and I went out of the room at that time. Later I
came back.
Q. Did Mr. Owen and Mr. Wa~e say anything about whether
or not that disposition of the mater was satisfactory .with
themY
A. It was my understanding, yes, sir.
Q. Was it your understanding that Mr. Owen was agreeing
.
to accept that timber for $4,2507
A. .Absolutely.
page 57 r Q. Did you understand that that ended the entire controversy?
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Roy Davis.
A. Yes, sir.
Q. That's all.
CROSS EXAMINATION.
By Mr. Owen:
·
Q. The only interest that you and your Board had in this
matter was a proper payment on the indebtedness of the Federal Land Bank, was it not?
A. Yes, sir.
.
Q. You were not authorized by Mr. Wade to act as his agent
for the sale of his timber!
A. Absolutely riot, but we considered him a client of ours,
and we did not like to see him taken advantage of, as we
thought he was.
Q. But you had nothing to do with it other than to satisfy
the demands of the Federal Land Bank?
A. Oh, yes, as a local Association here, we have more to do
than that.
Q. What further authorityY
A. We are supposed to look after the property.
Q. By virtue of what authority?
A. Authority of the Federal Land Bank.
Q. But they only have a deed of trust?.
A. We were supposed to see that they didn't lose any money
on it.
Q. But they do not hold you ·responsible for telling the
.
owner what he can or cannot sell it for?
A. As far as I know, he cannot sell it until he gets our approval.
Q. Did· Mr. Dodson ever state in the meeting how much
timber he thought was on the place Y
A. I don't remember.
Q. You don't have any recollection?
A. No, I don't remember.
Q. Mr. Davis, at your meeting, did !fr. East report the fact
that Mr. Short had informed him how much he was paying
for the timber Y
A. Yes, sir.
Q. That was before your decision then Y
page 58 ~ A. Yes, sir.
Q. That's all. Stand aside.·
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MR. JAKE PACE,
a witness of ·lawful age, called on behalf of the Defendant,
being first duly sworn, deposes and says as follows:

DIBECT EXAMINATION.
By Mr. Bagwell:
Q.. You are Mr. Jake Pacet
A. Yes, sir.
·
Q. I believe you are a member of the Committee to approve
or disapprove releases of timber on mortgages held by the
Federal Land Bank Y
A. Director, yes, sir..
Q. Were you at a meeting at their offices in South Boston
on ·or about January 7th of this year when the John -Wade
sale of timber was brought up?
A. Yes, sir.
.
Q. Tpey have a regular committee set up to approve and
disapprove these releases, don't they Y
.
A. Yes, sir.
Q. Had Mr. Howard Dodson, the appraiser" for this committee, gone out there and appraised this timber!
.
A. I didn't know anything about it at that-time, but I found
out at the meeting that he had.
Mr. Howerton: What he is going to say now is going to
be hearsay, and we object to it.
Q. When yon did get to
A. Yes, sir.

t4is meeting, he made his reporU
.

Q. Do you r~member what he reported was the least figure
he thought it should be released for T

A. $4,250.
Q. What did these directors finally agree they would recom-

mend its release for Y
page 59 }

A. $4,250.
Q. Were you relying on Mr. Dodson's reCOJli...

mendation when you arrived at that conclusionf
A. Yes, sir.
Q. Did you then call Mr. Wade in before the meeting!
A. Yes, sir, he was called in later. He didn't get there
until later on in the meeting.
Q. Did you explain to him what had happened t
A. Yes, sir.
Q. Was Mr. Owen then called in!
A. Yes, sir.
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Jake Pace.
Q. Did you all explain to him what the Board· had decided!
A. Yes, sir.
Q. Do you recall what he said f
A. Well, after some right smart discussion, he agreed to
take the timber at that price.
Q. At $4,250 Y
A. Yes, sir.
Q. Was anything said about how soon he was to get possession Y
A. He wanted it right away.
Q. Did he make that a condition of his taking itf
A. Yes, sir.
Q. What did you all do to get that permission right away1
A. They 'phoned the Federal Land Bank at Baltimore. ·
Q. Was it clearly understood that the $4,250 was being paid
for the timber?
A. Yes, sir.
Mr. Owen: We object.
. Judge: Objection overruled.
Mr. Owen: We save the point.
page 60
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Q. Did he make any mention tllere of paying
$3,350 for the timber and crediting the balance of
$900 to his account t
A. No, sir, if he did, I. didn't hear anything to that effect.
Q. Did you hear Mr. East ask Mr. Wade in effect if the
sale of this timber at $4,250 wa~ satisfactory with him Y
A. Yes, sir.
Q. What was his answer t
A. He said it was.
Q. Did Mr. East then ask a like question of Mr. Owen f
A. Yes, sir.
Q. What did he say¥
A. I think he said it would have to be, or something like
that.
·
Q. Was it understood from all that was said that Mr. William Lee Owen was accepting that timber at $4,250 in full
satisfaction of the whole controversy?
Mr. Howerton:. We object, Your Honor.
J ndge : Objection sustained.

Q. Do you remember anything being said by Mr. Owen to
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Jake Pace. .

the effect that he would like to have three and a half instead
of three years if he was to pay $4,250 Y
A. I think so.
.
Q. Did Mr. Wade agree to it?
A. Yes, sir.
CROSS EXAMINATION.

Bv Mr. Howerton:
..Q. The only thing the Federal Land Bank was interested
in was getting their mortgage paid off as fast as· possible,
wasn't itY
A. I reckon so.
Q. They don't own the land on which .the timber stands.
They were not interested in what Mr. Wade got for it, were
they?
A. Yes, sir, they would be interested in the price that they
got for it~
Q. They wouldn't be interested in whether Mr. Wade got
~qo,ooo or $4.,250 for it, would they!
page 61 ~ A. I should think so.
Q. Well, the $4,250-do you know where that
went?
A. I suppose it went to the Federal Land Bank.
Q. It didn't go to Mr. ·wade, did it¥
A. I don't think so.
.
Q. Do you know how much Mr. Short paid for itY
A. I understood he paid $5,500 for it.
Q. When did you first understand thatY
A. The day of this meeting.
Q. Was that January 7th Y
A. I don't remember the date.
Q. What time of day was he in the office there Y
A. I don't know, but I think it was in the morning.
Q. That was before you had your meeting!
A. I don't think he came in the office.
Q. Didn't he see Mr. East during the morning Y
A. I don't think he came in the office.
Q. Did Mr. Short talk to you Y
A. No, sir.
Q. Where did you get your information Y
A. From Mr. East.
Q. That was prior to the decision about the $4,250?
A. Yes, sir.
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Q. Isn't it a -fact that that morning when you met there,
there was a paper on Mr. East's desk from Mr. Wade here
signed by him and his wife asking for a release for $3,3507
. A. No, sir, I don't think so. I didn't see it.
Q. You do:n 't deny it was t~ere.; do you?
.A. No, sir, I don't deny it.
page 62 ~ Q. He did get out a a new application, didn't he?
A. Well, if l1e did, Mr. East made it out. I don't
know anything about it.
Q. There were some new papers fixed out, weren't there?
A. Some were fixed, yes.
Q. When you were having the meeting!
A. After the meeting.
Q. And Mr. Short had come and gone Y
A. I told you I didn't think he came.
Q. But he had seen Mr. East?
A. I suppose so.
Q. Did Wade ever state down there that morning or at
any time prior thereto that $3,350 was not satisfactory to
himT
.
A. No, sir.
Q. Did Mr. Dodson tell you all prior to that time how many
feet he thought was in that timber Y
A. I think his estimate was somewhere between 500,000
and 600,000 feet.
Q. Did you see the estimate Y
A. No, sir.
Q. Did you see any figures he had Y
A. No, sir.
.
Q. As .a matter of fact, there were no figures until Mr.
Short came in there., were there Y
A. I didn't see Mr. Short.
Q. Well, until Mr. East said Mr. Short had been there, and
told you about the $5,500!
A. That's right.

. Mr. Bagwell: We rest, Your Honor.
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REBUTTAL.

MR. WILLlAM LEE OWEN,
a rebuttal witness, called on his own behalf, being first duly
sworn, testified. as follows :
page 63}

DIRECT EXAMINATION.

By Mr. Owen:
Q. ·Mr. Owen, .I believe Mr. Wade has testified that you
came to see him on several occasions prior to this paper we
contend is an option was sig'lled. Is that true!
A. I never went to Mr. Wade's but one time prior to the
receipt of this contract.
Q. Do you recall what time of day you went tlwre?
A. In the afternoon around three o'clock.
Q. Where did you see Mr. Wade first, at hi's home 7
A. He was in his ordering house stripping tobacco, and
he came out in my car, and we talked in the car.
Q. Was it on tha.t afternoon that you and he went around
a portion of the timber and looked at iU
A. Yes~ I suppose we spent an hour· and a half on this particular piece of timber.
Q. Now Mr. Wade has also testified that in addition to
this agreement in writing that he had a clear and distinct
understanding with you that the sale of this· timber was all
dependent upon the sale being approved by the Federal Land
Bank. Please state what agreement you did have with Mr.
Wade relative to the Federal Land Bank.
A. I told Mr. Wade at that time that we had better not have
an option until he liad seen Mr. East and seen if they would
release the timber. He said that would be the best thing to
do, and he took the contract and mailed it to me later. I
judged he saw Mr. East because it had Mr. East's signature
.
on it as a witness. ·
Q. I believe you testified before-I'm not sure-that after
that date, you did go back to the place a number -of times Y
A. My first visit after receiving this option was to go back
-and Mr. Wade took me around the line of the property. Then
I never went over the prope1:ty any more with Mr. Wade that
I recall, but_ I did go back on it quite a number of times with
other parties and by myself.
Q. If he did see you on several occasions, as he has testi_fied, it was after the date on which this paper was signedY
A. Yes.
Q. At the time of securing this option from Mr. Wade,·
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what representations did you make to him concerning the
quantity of timber there on the place or its value?
A. I told him I thought I could get a sale· for
page 64 ~ him if he would give me a contract for $3,250, and
that would be net for him, with the exception of
drawing the deed and paying the Federal ta~.
Q. That's all.
Mr. Bagwell: ·No questions.
page G4 ~ EXHIBIT #2-FOR THE PLAINTIFF
Paces, Virginia
December 30, 1943
Mr. Wm. Lee Owen
112 Jackson St.
Durham, N._C.
Dear Sir:
I have been to see Mr. East & we have taken the necessary
steps to secure the release on the timber. Mr. East says this
will take about two weeks.- And ·as soon as we get the release we will tµrn it over to Settle & McKinney as per your
instructions.
,
If you happen to come up this way come by to see me. I
a~ trying to close the sale as early as possible.
Very truly yours"

J. A. WADE, JR.
page 65 }

The envelope containing this letter bears the
following postmark:

"Durham, N. C. Dec. 20, 6 :30 P. ::M. 1943"
DEF'T EX. #1.
Durham, N. C.
Dec. 18, 1943
Mr. John Wade, Jr.
Turbeville, Va.

,- ..,

Dear Mr. Wade,
I have decided I will take all your·merchantable timber on
. the old Shepard farm of 552 acres more or less, Eight ipches
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and .up accross the stump six inches from the ground except
the cedar, walnut and locust, and any an all timber in the
40 acre new fenced pasture, and will pay you on the signing
of the dee.d $3.,350.00 as per your agreement signed with me.
I am to have three years and six months from the date of
the deed to cut and remove same. You can go in and tell Mr.
McKinney or Mr. Settle to serch the·title for me, ancl to ~et
the proper papers from the l1olders of the mortgag·e releae.
ing the timber. You are to pay for the drawing of the deed
and the tax. I will pay for the serching of tbe title Make the
deed ht my name William Lee Owen. I hope this matter can
pc closed in a very short time, as I am ready any day the deed
is ready to pay you.
Yours truly,
WM. LEE OvVEN •
112 Jackson St.
Durham, N. C.
P. s.· Give McKinney
antl Settle full description of the
property as to who
owns land all around it.

page 66
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EXHIBIT #1 FOR PLAINTIFF
CONTRACT

1.12 Jackson St.

Durham N. C. Oct. 21, 1943

For the consideration of one dollar to us paid receipt of
which is hereby acknowledged, we agree to sell to ,vmiam
Lee Owen, his heirs or assigns any time within Eight months
from above date all our merchantable timber except Cedar
Locus & Walnut eig·ht inches across the stump six inches from
the ground for 3,350.00 dollars cash to be paid us on the
execution and delivering of the deed, said timber being located in five locations on our farm in Mt. Carmel District
Halifax County, Va., containing 565 acres more or less known
as the Shepherd fal'm. We agree to allow mill sites with
roads of ingress and eg-ress necessary for the manufacturing
and removing of said timber. We agree to allow three years
to cut and remove said timber and lumber from said premises.
It is agreed that all the slabs that are not used in the manufacturing and removing of said timber and lumber are to
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belong to us, but we agree to remove said slabs out of. the
way of the mills., when they become obstructive in the manu~
facturing of said timber.
J. A. WADE, JR.
(Seal)
MR~. J. A. WADE, JR. (Seal)

Witness:
J.M. EAST

page 67 } Virginia :
Pleas before the Honorable G. E. Mitchell Jr., Judge ~f
the Circuit Court of Halifax County, at the Oourthouse thereof, On Monday Marc~ 19th, 1945
Be it _remembered that heretofore to-wit, William Lee Owen
filed in the Clerk's Office of Halifax County Circuit Court,
on the 21st Day of March, 1944, a Notice of Mot.ion against
J. A. Wade Jr., and Mrs. J. A. Wade Jr., which is in the
following word and figures, viz;
· NOTICE OF MOTION
page 68 } Virginia,
In the Circuit Court for the County of Halifax:
William Lee Owen, Plaintiff
'V.

J. A. Wade, Jr., and Mrs. J. A. Wade, Jr., Defendants
To J. A. Wade, Jr., and Mrs. J.

p... Wade, Jr.

You are hereby notified that I will on the 15th day of May,
1944, (that being Monday, the first day of the May term,
1944) at 11 o'clock, A. :M., or as soon thereafter as counsel
may be heard, move the said Circuit Court of the County of
Halifax, State of Virginia, for a judgment against J.OU for
the sum of Nine Hundred Dollars, ($900.00) with inter,Jst
thereon from January 10th 1944, till paid, for this, to-~t:
That on October 21st, 1943., you executed and delivered to
me, the plaintiff, a contract of sale in writing under seal,
signed by you and agreeing to sell to me, the undersigned, all
your merchantable. timber, except cedar locust ana" walnut,.
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eight inches across the stump six inches from the ground for
the sum of $3,250.00, cash to be paid you within sixty days ;
and afterwards and within the sixty day period you and
plaintiff agreed to extend the time to eight months, provided I, the plaintiff., would increase the price to $3,350.00; ·
which was then and there mutually agreed upon, and then the
~aid contract as was then and now in force, is in the following .
worqs and :figures:
·
·
CONTRACT
112 Jackson St.

Durham, N. C., Oct. 21, 1943.

For the consideration of one dollar to us paid receipt of
which is hereby acknowledged, we agree to sell to William
Lee Owen, his heirs or assigns anytime within eight months
from the above date all our merchantable timber eight inches .
across the stump six inGhes from the fround, ( except cedar,
locust and walnut), for $3,350.00 dollars cash to be paid us
on the execution and delivery of the deed, said timber being
located in five locations on our farm in Mt. Carmel District,
l1alifax County, Virginia, containing 565 acres, more or less,
known as the Shepherd farm; we agree to allow ·mill sites
with roads of ingress and egress necessary for the manufacturing and removing of said timber. We agree to allow
three years to cut and remove said timber and lumber from
said premises. It is agTeed that all the slabs that are not used
in the manufacturing and removing of said timber and lumber
are to belong to us; but we agree to remove all said' slabs
out of the way of the mills when they become obstructive in
the manufacturing of said timber.
·
(signed) J. A. W .A.DE, JR.,
(signed) J\,IRS. J. A. WADE, JR.

(Seal)
(Seal)

Witness:
J.M. EAST-

page 69 }

That at the time the aforementi.oned contract
was entered into, you informed me that the ·Fed- .
eral Land Bank held a mortgage covering the land and timber
described in said contract, and tha.t in the·event I should purchase the timber on said land, in accordance with said contract, you would secure a release of said timber from t4e lien
of the said mortgage and would convey the timber to me or
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my assigns clear of all encumbrances for the sum .and price
of Thirty-three Hundred and Fifty Dollars ($3.,350.00) .That on· the 18th day of December, 1943, within the period
allowed me in the aforementioned and described contract, I
wrote you that I was ready to exercise my rights unde:r the
aforementioned contract and to complete the purchase of
. your said timber. I instructed you to prepare the necessary
deed conveying. the said timber, and to make the necessary
arrangements and procure the release of the timber fr'bm the
said mortgage, and requested you. to notify me when you
·would be ready to close this transaction; .
After entering into the aforesaid contract with you in good
faith and relying upon·. said contract, and you would carry
out your part of same, I entered into an agreement by which
I agreed to sell and did sell the said timber which I had purchased of you to Mr. G. B. Short, and then later on or about
the. 7th of January, 1944, after receiving a letter from you
dated December 30, 1943, in which you stated among other
things., as follows :

.·

"I have been to see Mr. East and we have taken the necessary steps ---to secure the release of the timber.''
I met with you and J. M. East and others representing the
Federal Land Bank, in South Boston, Virginia, for the purpose of arranging the final details for closing the purchase
of the aforementioned timber; and it was either on this day
or when the deal was finally closed so far as G. B. Short was
concerned, I was informed, much to my surprise and astonishment, by said J.M. East in your presence and others that the
said Federal Land Bank would not release said timber upon
the payment t_o it of the sum of $3,350.00, but said Bank did
require the payment of $4,250.00, before it would release said
timber· from the lien of said mortgage. ..A.lthough you were
advised of the bank's· requirements, you failed to
page 70 ~ make said payment to said bank, and you failed
to secure the release of said timber from the said
lien of said mortgage as you had agreed to do., and as you
were obligated to do by your said contract with me, said
plaintiff. As a result of your failure to perform your contract with me as above set out, and in order for me to comply with the contract I had entered into with Mr. G. B. Short,
it was necessary for me to pay for your account to the Federal Land Bank, the additional sum of Nine Hundred
(900.00) Dollars, over and above the purchase price of Thirty-
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three Hundred and Fifty (3,350.00) Dollars, which I had
agreed to pay you for the said timber, and for which you
had agreed to convey to me clear of all encumbrances. On account of your failure to perform your part of vour said contract, it was necessary, as above stated for me to advance
for your account to the said Federal Land Bank the sum of
Nine Hundred Dollars of my money, which sum you have
neglected and failed to pay me back, although on January
17th, 1944, I mailed you a registered letter making demand on
you for the payment thereof, and still you have neglected and
failed to make payment.
The ref ore I will move the said Court as aforesaid for a
judgment against you for the said sum of Nine Hundred Dollars, ($900.00) with interest from the 10th day of January,
.1944, till paid.
· .·
You may govern yourself accordingly.
(Signed) WM. LEE OWEN
Plaintiff
By: THOS. H. HOWERTON,
his Counsel
THOS. II. HOvVERTON (Signed)
Attorney for Plaintiff.
State of Virginia,
County of Halifax, to-wit:
This day personally appeared before me, the undersigned
. Notary Public, in and for the County of Halifax, State aforesaid, Thomas H. Howerton, Agent and Attorney of, Plaintiff
in the above ~ction, about to be filed in the Circuit Court for
Halifax County, Virginia, and made oath to the best of his
knowledge and belief the said defendants, J. A. Wade, Jr.,
and Mrs. J. A. Wade, Jr., are indebted to said plaintiff in the
sum of Nine Hundred Dollars; he claims interest thereonfrom the 10th day of January, 1944; that said amount is justly
due, and no part thereof has been paid.
Given under my hand this the 20 day of March~ l.944.
(Signed) .J. :M:. WEST
Notary Public
(My commission expires Aug. 10, 1946)
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(On back)
Not find, John A.· Wade, Jr. nor Mrs. John A .. Wade, Jr.
nor any member of their family over the age of 16 years at
their usual place of abode in Halifax County. I executed the
within writ March 21st, 1944, by posting a true copy thereof
on the front door of their usual place of abode in Halifax
County.
(Signed) JOHN "\V. HATCHES D.S.
For J. A. True, Sheriff.
William L_ee Owen

v.
J. A. Wade, Jr. and Mrs. J. A. Wade, Jr.
NOTICE OF MOTION FOR JUDGMENT
Files in the Clerk's Office of Halifax Circuit Court on the

21st day of March, 1944, and docketed according to law.
(Signed) E.· C. LACY Clerk
(Signed) By: JAS. H. MEALEY, D. Clerk
THOS. H. HOWERTON.,
Attorney at Law,
South Boston, Virginia _
page 71 ~- Virginia;
At another day to-wit; At a Circuit Court held for Halifax
On Monday the 24th day of July, 1944, the following Order
·was entered, ·viz
William Lee Owen

v.
J. A. Wade, Jr., et at
This day came the parties, by counsel; and the plaintiff
moved the Court, under section 6084, of the Code of Virginia,
1942, to transfer this case from the law side to the equity
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side of this Cou~t., on the grounds that it was brou~ht on the
wrong· side of this Court.
·

ON CONSIDERATION WHEREOF, the Court doth grant.
said motion, and doth direct the Clerk of this Court to transfer this case, together with all papers thereof, to the equity
side of this Court it is also ordered that the plaintiff make
such change in, (?r ame~dment of, the pleadings on his part
as may be necessary to conform to the practice in this Court
of Equity. And the evidence herein shall be taken and heard
orally before this court, and preserved as a part of -the reco1·d
of this case.
The plaintiff is hereby directed to amend his Notice of Motion or :file a bill of complaint in this case on or before August
14, 1944, conforming to equity procedure.
And at another day, to-wit:

On Thursday, August 3d,

1944., the following Bill of Complaint was :filed in said suit
which is in the following words and figures, viz.
BILL OF COMPLAINT.
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Virginia :

· In the Circuit Court for the County of Halifax.
William Lee Owen, Complainant
'l}.

J. A. Wade, Jr., et al.., Defendants.
To the Honorable G. E. Mitchell, Judge
for the County of Halifax.

of the

Circuit Court.

Your complainant, William Lee Owen, humbly complain.;.
ing, shows and represents unto your Honor the following·
case· to-wit:
That your complainant illstituted an action at law in the
above styled case in this Court, by notice of motion for judgment, returnable at the May term of this Court, and afterwards yonr complainant or his counsel discovered that he
had brought said case on the wrong side of this court, for the
main question involved, to-wit: subrogation., is a purely and
solely an equitable one, and therefore on the 24th day of July,
1944, your complainant moved this Court to transfer, under
section 6084 of the Code of Virginia, this case to the side of
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· equity, and thereupon this Court granted said motion and'
directed the Clerk of this Court to transfer this case to the
equity side of this Court, which your complainant deems is
the proper forum for such cases;· and,
~ Your complainant now begs leave of this court to amend
his pleading·s to conform to the proper practice in equity, without waiving any matter alleged in his notice of motion that
is material and not specifically set out in this amendment,
but insisting on each and every material allegation therein,,
as much so as if set out herein at length; ·
Your complainant proceeding to amend his pleadings, alleges and charges and avers, that on or about October 21,
1943, he and the said defendants entered into an agreement
in writing, by which the said defendants agreed to sell to
your complainant certain timber described in said writing
substantially as all merchantable timber that will measm:e
ejght ·inches across the stump and over, six inches from the
ground, except the cedar and walnut, lying· and being· in five·
locations on the J. A. Wade, Jr., farm in Mt. Carmel District,
Halifax County,, Virginia, containing 565 acres, more or less,
known as the Shepherd farl?l, for the sum of
page 73 ~ $3,350.00, allowing complainant any time within
.
six months to complete his purchase, make the payment and receive a deed for said timber, which said writing
was signed by J. A. Wade, ,Tr. and Mrs. J. A. Wade, Jr., and
said writing wa~ executed. and delivered to said complainant
then and there ;
That your complainant further charges and avers that he
was advised by vVade and others that there was a Federal
Land Bank mortg·ag·e on the entire tract of 565 acres, and
that the balance due was approximately $4,500.00, but it was
at the time understood and agreed that this mortgage would
be cleared, so that the timber hereinabove described would
be clear and free from all encumbrances whatsoever, and that
the mortgage would be releas~d so far as the said timber was·
concerned, and that complainant would receive a good and
sufficient title to said timber, free from all .encumbrances us
soon as he complied on his part with said agreement, that is
by paying $3,350.00 within eight months from October 21,
1943;
.
That on or abaut the 18th day of December, 1943, complainant wrote one of the defendants, J. A. Wade., Jr., that he was
ready to comply with his part of said agreement, ancl P-xercise
· his rights thereunder, and he was ready to pay the purchase
price as agreed upon, that is $~,350.09; whereupon the receipt
of said letter by said Wade, he wrote the Complainant, Owen,
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a letter, dated December 30th, 1943, which is in the following
words and :figures :

'' Paces1 Virginia
December 30, 1943.
l\fr. Vl m. Lee Owen,
112 Jackson St., Durham, N. C.

Dear Sir:
I have been to see Mr. East and we have taken the necessary
steps to secure the release on the timber. Mr. East says thi:;
will take a bout two weeks. And as soon as we get the release
we will turn it over to Settle & McKinney as per your instructions.
If you happen to cotne this way come by to see me. I am
trying to close the sale as early as possible.
Very truly yours,
(signed) J . .A. "\VAD:BJ, JR."
That relying· on the contents of this letter, and the said
agreement with defendants, and all his promises and agreements made in connection with this transaction, the complainant believing that he had purchased said standing
page 74 ~ timber, complainant then sold the same to one G. B.
Short, and on or about J annary 7th, 194~, complainant met with the defendants in the office J. M. East,
in South Boston, Virginia, for the purpose of paying .the
$3,350.00 and receiving a deed, clear of all encumbrances conveying· said timber, thus closing the deal, in which said J ..A.
Wade had informed him in said letter of December 30, 1943,
that be was "trying to close the sale as early as possible",
and on this meeting or sometime thereabouts, Mr. J.M. East,
a representative of the Federal Land Bank of Baltimore, for
the first time and much to the astonishment and surprise of
complainant informed complainant that the Federal Land
Bank would not release its mortgage on the said timber, except upon the payment of $4,250.00, which mortgage debt wa:{
the debt of the said Wades; and the said Wm. Lee Owen, complainant, had already sold the said timber, his purc.hase, to
~aid G. B. Short, and said Short was demanding a deed and
pressing said Owen for same, and said complainant was then
and there fa.reed and compelled, in order to protect bis rights
in said timber., to pay out of his own money the sum of
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$4,250.00 instead of $3,350.00 the agreed purchase price,
$900.00 more than he had agreed to pay and W adc had ag·reecl
to accept, in order to get the said timber released from the
lien of said rnortgag·e against all of said 565 acre tract, which
mortgage was the debt of the said Vv ades, and Owen had purchased the equity of said ·wades in said timber for the su.m
· of $3,350.'00; therefore your complainant is advised that he
is snbrogated to the rights of the mortgage or trust cre~itor
to the extent of $900.00 and stands in the shoes of said trust
creditor for said amount of $900.00, which he was required
and compelled to pay in order to protect his own interest;
that he was not a volunteer, and therefore so charges and
avers; and complainant further alleges that immediately he
wrote said Wade a registered letter, demanding tl1e payment
to him of $900.00 but said Wade has failed and neglected and
refused to comply with said request and demand, therefore
said complainant had to resort to this Court of Equity for a
protection of his rights in the premises;
page 75

~

AND .THEREFORE, your complainant prays
that J. A. Wade, Jr .., and Mrs. ,J. A. Wade, .Jr.,
may be made party defendants. to this bill or pleading, that
proper process, if the Court deems proper, be issued summoning said defendants to appear and answer, this complaint,
but answer under oath is liereby waived; that complainant be
subrogated to -the rights of the Federal Land Bank, mortg·agee or trust creditor to the extent of $900.00, and _that said
trust b~ kept alive to that extent, until the said complainant
has been .satisfied to the extent of the amount he has paid out
of his funds on the mortgage debt of said Wades, together
with interest from January 10, 1944, and the costs of thi~ -proceeding, together with a reasonable counsel fee to complai11ant 's counsel; that complainant may have all such other,, general and special relief in the premises, as to a court of equity
sh;:ill seem right and proper. And he will ever pray,
WM. LEE OWEN
(signed)
by THOMAS. H. HOWER.TON (signed)
His Attorney
THOS. H. HUWERTON
and
FREDO.OWEN
f. c.
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And at another day, to-wit. On Thursday the
21st day of September,, 1944, the following Decree was entered, viz:
Virg_inia:
In the Circuit Court of Halifax County, Sept. 21, 1944.
This day came the defendants in this cause, and ask~d leave
of court to file their ~ffidavi.t herein denying the indebtedness

set forth in the notice of motion filed in this cause, and asked
leave to file their answers to the bill of complaint filed herein
by the complainant; and leave is hereby given to file said
affidavit and said answers, both of which are accordingly this
day filed in this cause.
·

ANSWER.
page 77 } Virginia :
In the Circuit Court of Halifax County.
William Lee Owen

v.

J. A. Wade, Jr.., and J\frs. J. A. Wade, Jr.

I

!

AijSWER.
The joint and separate answer of J. A. Wade, ,Jr., and Mrs.
J. A. Wade, Jr., to a certain Bill of Complaint exhibited
against them by William Lee Owen in the above named Court.
Your respondents for answer to said Bill of Complaint, or so
much thereof as they are advised it is mate.rial tl1ey should
answer, answer and say as follows:
1. As to the allegations contained in paragraph l of complainant's Bill these respondents admit that this was an action originally- brought on the law side of the Court, and
then referred to the equity side, but they neither admit nor
deny that it is properly on the equity side of the Court.
2. The allegations contained in the Notice of Motion mentioned in paragraph 2 of said Bill will be answered hereafter
in this answer.
.
3. Your respondents admit that on or about .October 21,
1.943, they signed a writing dealing with the sale of certain
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timber to the complainant. Said written paper was totally
without any consideration and· was not under seal and
amounted to nothing more than a mere unilateral offer ·to
sell. Said writing never has constituted a binding contract
.
between the parties .to this suit.
4. Your respondents admit that the complainant knew that
there was a mortgage on the real estate in _question in favor
of the Federal Land Bank, but they emphatically deny that it
was understood or agreed that this mortg·age wou]d be cleared,
or that the mortgag·e would be released .so far as said timber
was concerned; neither did the defendants agree that complainant would receive a good and sufficient title to said tiiuber as soon as he complied with his part of the agreement by
paying $3.,350.00. Your respondents charge and
page 78 ~ allege that at and before the execution of the afore,
said writing it was clearly understood between the
parties to this cause that the whole prospective sale was subject to the approval of the committee that acted on such loans
for the Federal Land Bank. Your respondents, having no
knowledge of the value of their timber which they were considering to sell, were relying on 'the Federal Land Bank to
appraise this timber, knowing that it would not release it
from the deed of trust unless a fair price were being paid for
it. rrhe complainarit understood this perfectly and uudcr·stood that there would be no sale unless the Federal Land
Bank approved the sale of the timber at the aforesaid price~
and such understanding was an express condition to tlrn
prospective sale.
.
5. As to the allegations contained in paragraph #5 of the
said Bill, respo.ndents alleged that on or about December 24,
1943, they received a letter from the complainant addressed
to Mr. John \Vade, Jr., Turbeville, Virginia, which did not
offer to comply with the stipulations of the aforesaid writing
signed by respondents, and which said letter did not amount
to an acceptance of any offer made by the respondents. Respondent J. A. Wade, Jr .., admits that on or about December
30, 1943, he wrote a letter tp Mr. William Lee Owen, lm t
neither. admits nor denies the exact contents thereof but calls
for strict proof of the same.
6. Respondents emphatically deny that there ever has been
a contract between them and the complainant providing for
the sale of said timber, and they deny that any contract was
made with G. B. Short in reliance on the belief that he had
purchased the same.
.
Respondents admit that on or about January 7, 1944, a
representative of the Federal Land Bank informed the par-
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ties interested that the sum of $3,350.00 was a grossly inadequate price for said timber, ap.d that said sale could not be
approved and the mortgage released on this basis. Respo21d~nts deny that this was to the surprise of the complainant at
all, as he had good reasons to hefowe that The
page 7'9 } Federal Land Bank might fail to approve said
sale. Respondents· emphatically deny that the
complainant has at any time had any rights in said timber,
or that l1e has ever purchased the equity of the respondents
in said timber prior to the execution by them of a deed conveying said timber. Respondents emphatically deny that the
complainant is subrogated to any of the rig·lits of The ·Federal Land Bank of Baltimore or that he is entitled to recover
anything at all of ·your respondents.
·
7. Respondents emphatically deny· the allegatio.n set forth
iu ·t1w aforesaid notice of motion, alleging tJmt the complaiunnt Jrnd paid any amount to The Federal Land Uank to h~
credited to the account of your respondent, and allege that
the total of $4,250.00 was paid for and as t\1e purchase price
of the timber sold by your respondents.
8. Respondents deny each and every one of the allegations
set forth in the Bill of Particulars filed by the Plaintiff, in
this cause.
9. Your respondents allege that the complainant went over
the timber belonging to the respondents Rnd stated to them
that $3.250.00 was all that it was worth, and persuaded them
to sig·n what purported to be an option form offering to Rell
him the timber for· that price. However, it was expressly
agreed and stipulated.between the parties that there would be
no sale unless such sale was approved by the agent of The
Federal Land Bank who held a mortgage on said timber.
Respondents -allege that they were fraudulently misled by the
representations of the complainant, and that he knew all
along that said timber was worth considerable more than
$3,250.00.

10. The aforesaid written offer made by the respondents
was never accepted, but on or about December 15, 1943, said
offer was terminated and withdrawn and your respondent:,
made an entirely new oral offer to sell the same timber at
the price of $3,350.00. This offer, and the prior
page 80 ~ offer made by respondents, were~ never accepted
by the complainant. Instead, his letter dated December 18., 1943, addressed to John A. vVade, Jr., was a
counter-offer and had the effect of terminating any offers then
in existence.
11. Respondents allege that there has never been any con-
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tract between the parties to this cause, but had there been
such. contract it could be nothing more than an oral contract
involving the sale of real estate. Therefore, would be void
and not enforceable under the Statute of Frauds. Your respondents further charge and allege that when the parties
to this suit met at the offices of The Federal Land Bank on
or about January 7, 1944, a valid and binding accord and satisfaction was reached between all of the parties to this suit,
and the complainant agreed to accept a deed from the respondents to G. B. Short for the purchase price of $4,250.00 ·
in full satisfaction of any and all claims that he mig-ht have
against your respondents.· Respondents executed a deed con:
veying certain timber to G. B. Short· and delivered the same
to him, and the complainant paid the sum of $4,250.00 for
said timbei.,:, with the strict and.clear understanding that the
deed was being~ executed and delivered, and that the .deal
was being consummated in the manner that was consummated
in full settlement and satisfaction of any and all controversy
existing between your respondents and the complainant.
Your respondents charge and alleg·e that they have never
been liable to the complainant on any contract, but that even
if they bad been so liable the aforesaid accord and satisfaction reached between the parties to this cause would have had
the effect of releasing them completely from such liability.
The aforesaid deed which wa~ executed by your respondents
to G. B. Short was executed m fulfillment of a separate and
distinct contract made on or about January 7,-1944, and was
not in fulfillment, or part fulfillment., of any alleged offer,
option, or contract as aforementioned.
page 81 r 12. All of the allegations contained in complain.:
ant's Bill, and in the Notice of Motion filed by him
in this cause which have not been heretofore expressly ad·
mitted or denied are· hereby expressly denied.
13. Upon consideration whereof, your respondents pray
that the complainant's Bill and Notice of Motion may be dismissed at the cost of the complainant. And now having fully
answered your respondents pray to go hence clismfssed with
the reasonable costs on their behalf expended.
And your respondents will every pray, etc.

J. A. WADE, JR.
MRS. J. A. WADE, JR.
Respondents
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On Wednesday, March 6th,
·
·

1945, the following motion was made, viz;

Owen v. Wade
. . Before a11y argument of this case on its merits, we desire
and do move the Court, on behalf of the plaintiff, to strike
out all the evidence of the defendants which attempts to vary,
contradict, add to or explain tlie terms of a perfectly unambiguous written instrument of letters. We desire the record to show we make this motion at this stage of the proceedings.
.
(Endorsed on back-Filed 3/6/45-G. E. M. Judge)
page 81-a } Virginia,
At another day, to-wit; the day first here me'!l'tion On
Thursday the 19th day of March, 1945, the f ~llowmg decree
was entered which Decree is in the following words and :figures, viz:
page 82 } Virginia:

In the Circuit Court of Halifax County.
William Lee Owen, Complainant
v.

•John A. Wade, Jr., et at, Defendants
DECREE.
This cause, having been set for argument by agreement of
counsel and with consent of the Court for MEtrch 6, 1945,
came on this day to be heard upon the Bill of Complaint and
. exhibits filed therewith; upon proof of legal serrvice of
proper process upon the defendants to this suit; upon the
answer of J. A. Wade, Jr. and Mrs. J. A. Wade, Jr., duly filed
herein by leave of Court on September 21, 1944; upon tbe
affidavit of J. A. Wade, Jr. and :Mrs. J. A. Wade,. Jr. duly
sworn to and filed herein by leave of Court on September
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21, 1944; upon the evidence of witnesses called on behalf of
the complainant and the defendants taken in open Court by
an agreement of the parties to this suit on September 25, 1944,
and reduced to writing and filed in this cause; on the motion
of the complainant by -counsel to strike certain of defendants' evidence, which said motion w.as "filed herein in writing,
on March 6, 1945; upon the deed from J. A. \Vade, Jr. and
wife to C. G. Short and son, a copy of which was filed herein
on March 6, 1945; upon the deed from the Federal Land Bank
of Baltimore to J. A. "\Vade., Jr. filed in this cause; and on
the exhibits filed with the evidence in this cause designated
as "exhibit number one for plaintiff", "exhibit number two
for the plaintiff", "defendants' exhibit number one", and
an envelope filed as ''defendants' exhibit number one''; and
said cause was argued by counsel on this the 6th day of
March, 1945. ·
.
Upon· consideration whereof, it appearing to the Court
from the papers filed in this cause and the· evidence taken
l1erein and the exhibits filed therewith, and from the law applicable to this case, that the complainant, W. L. Owen, is
not entitled to the subrogation prayed for in his Bill of Complaint, and that he is not entitled to any other or any further
relief in this cause, the the Court doth so decide and adjudge.
And it appearing· to the Court that "the complainant's bijl
should be dismissed ·at his cost, therefore, the Court
page 83 ~ doth so decide and doth hereby dismiss complainant's bill, and the Court cloth further adjudge, or- .
der and ·decree that this cause be, and the same hereby is,
dismissed and stricken from the docket of the Court.
However, the Complainant having indicated an intention
to apply for an appeal from the aforesaid decision of- this
Court, upon the motion of ·complainant by counsel, the operation of this decree is suspended for a period of sixty days
from this date in order to enable the complainant to apply
for an appeal, provided the said complainant shall within 30
days from this date, enter into .a proper suspending bond before the Clerk of this Court in the penal amount of $100.00
and_ conditioned according to law.
The costs of the transcript of the evidence in this case
~hall be taxed as part of the Court costs herein.
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page 84 } Virginia,
In the Circuit Court of Halifax County.
William Lee Owen

v.

J. A. Wade and Mrs. J. A. Wade
The foregoing is hereby identified by the Court as all of
the evidence introduced in the trial of this case. both for the,
complainant and for the respondents,. as hereinbefore de-,
noted.
This 12th day of June, 1945.

G. E. :MITCHELL, Jr.,
Judge of the Circuit Court of Halifax
County0 Va.
page 85 } .Virginia :
In the Circuit Court o~ Halifax County.
William Lee Owen

v.
J. A. W~de and Mrs. J. A. Wade
South Boston, Va.
June 12, 1945
Messrs. Tuck & Bagwell
Attorneys for Mr. and Mrs. J. A. Wade, et als.
· Gentlemen:
Take notice I will apply to Mr. E. C. Lacy, Clerk Qf the
Circuit Court of Halifax County, Va., for a transcript of the
record in the case of Owen v. Wade, On Saturday, June· the
16th at 9 :30 0 'Clock A. M., and the Clerk of said Court will
please make mention of this letter or a substance thereof a
part of the record as contemplated in the rules in such cases.
Yours very truly.
THOS. H. HOWERTON

I have received a copy of this letter June 13th, 1945.
DON P. BAGWELL.

•

Supreme Court of Appeals of Virginia

86

page 86

~

Virginia,

In the Clerk's Office of the Circuit Court of Halifax County,
the 16th day of June, 1945.

I., E. C. Lacy, Clerk of the Circuit Court of Halifax County
do certify that the foregoing is a true transcript of the record
in the chancery suit of William L. Owen v. J. A. Wade, Jr.,
&c., lately pending in said Court; and I ·further certify that it
appears from said record that the notice of application for
this transcript was duly given.
E. C. LACY, Clerk.
Fee for Transcript ,$10.00.
A Copy-Teste:
M. B.

•
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