IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4366

VIRGINIA:
· In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building· in the City of Richmond on Wednesday
the 6th day of October, 1954.
FRANK BOERNER,

Appellant,

\

against
FRANK R. McCALLISTER,

Appellee.

From the Circuit Court of Alleghany County.

Upon the petition of Frank Boerner an appeal is awarded
him from decrees entered by the Circuit Court of Alleghany
County on the 2nd day of November, 1951, and the 14th day
of April, 1954, in a certain proceeding then therein depending
wherein Frank R. McCallister was plaintiff and the petitioner
was defendant; upon the petitioner or some one for him, entering· into bond with sufficient surety before the clerk of the
said Circuit Court in the penalty of three hundred doll,rs, .i:
with condition as the law directs.
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Frank R. McCallister, Complainant

v.
Frank Boerner, Defendant.

BILL.
To the Honorable Earl L. Abbott, Judge:
The bill of complaint of Frank R. McCallister, complainant,
filed in the Circuit Court for Alleghany County, Virginia,
against Frank Boemer, defendant, respectfully sl10weth unto
Your Honor:
(1) That your complainant is the owner, in fee simple,
of a tract of land in Alleghany County, Virginia near Natural
Well, lying on the waters of Jackson River in the portion of
Alleghany County which was formerly a part of Botetoul:'t
County, Virg'inia, the said tract being· a part of the same lands
conveyed to Richard :Morris by William Jackson by deed dated
the 7th day of November, 1772 and recorded in the Clerk's
Office of the Circuit Court for Botetourt County, Virginia, in
Deed Book 1, at page 441.
(2) That the said tract of land, lying on both sides of said
River and being· one of the tracts granted by colonial grant
under the authority of the Crown of England, prior to the
separation of the colonies from England, included not only the
lands bordering· on said River, but the rivers, waters, and
water courses thereon contained, together with the privilege
of hunting, haw·king·, fishing, fowling, etc. The said land has
been conveyed by divers mesne conveyances to one C.H. Andrews who conveyed the same to your complainant by deed
duly recorded in the Clerk's Office of the Circuit Oourt for
Alleg·hany County, Virginia, in Deed Book 103, at pag·e 61.
(3) That heretofore, on numerous occasions, Frank Boer-
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ner, defendant, lrns come on the lands of your com-
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r plai11ant, witl10ut the consent and against the will of

your complainant, for the ostensible purpose of :fishing in the waters of Jackson River as it flows through and
.across the lands of your complainant, in violation of Section
29-165 of the Code of Virg'inia, 1950, formerly Section 3305
( 50) of the Code of Virginia, 1942. Your complainant has repeatedly requested and advised the said defendant to stay off
the lands of your complainant and not to trepass thereon or
to fish in the waters of Jackson River as it flows through your
complainant's land. On several such occasions, the defendant
'has been rude and insulting to your complainant, cursing and
abusing him and using language tending to violence and breach
of the peace. Finally, on the 28th day of June, 1950, the said
defendant returned to the lands and waters of your complainant and :fished in that portion of Jackson River flowing
through your complainant's lanqs, being a portion of the
River owned by your complainant and on which your complainant owns the lands on both sides thereof. The said :fishing, constituting a trespass on the lands of your complainant,
was done by the defendant in open and hostile defiance of
your complainant, who then and there ordered and demanded
that the defendant cease to fish on the lands of your complainant, making it necessary for the complainant to swear out a
criminal warrant against the defendant because of his violation of the aforesaid Section 29-165 of the Code of Virginia.
Trial on said warrant was bad before Honorable R. E. Dyche,
Trial Justice for Alleghany County, which resulted in the conviction of the defendant, from ,vhich conviction the said defendant has appealed to this Honorable Court, the trial of
said appeal being now pending in this Court. Upon the trial
of said warrant before the Trial Justice of Alleg·hany County,
the said defendant did not deny that he had fished in the
waters of Jackson River as it flows through the lands of your
complainant, but on the contrary stated to yo1~r complainant
in no uncertain terms that your complainant could not .stop
the defendant and that he intended to continue to
1mge 4 t fish in said stream where it flows through the complainant's lands.
( 4) That the said fishing on your complainant's lands by
the defendant constitutes a trespass upon said lands, damaging your complainant's right of privacy and ownership, interfering with your complainant's right to fish µnmolested in his
own stream, and impairing your complainant's use and enjoyment of his said lands and waters. The repetition with
which the defendant has committed such trespassing and his
avowed intention to continue so to do, not being adequately
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compensable in damages, creates such a condition t11at your
complainant has no plain, adequate and complete remedy at
law, and so he must resort to a court of eqllity for injunctive
relief to inhibit, restrain and enjoin the said defend.ant from
trespassing upon his lands and waters, against the will and
without the consent or permission of your complainant, and
openly and hostilely defying and insulting· your complainant
so as to tend to cause violence and breach of the peace.
Wherefore your complainant files this, his bill in chanceryr
and humbly prays that the said Frank Boerner may be made
a party defendant thereto and required to answer the same,.
but not under oath, answer under oath being hereby expressly
waived; that the said defendant may be inhibited, restrained,.
and enjoined from coming· upon the lands and waters of your
complainant for the purpose of fishing,. hunting, or any other
purpose, witl1out the prior written consent and permission of'
your complainant; and that your complainant may have all
such other, further and general relief as the nature of his case
may require or as to equity shall seem meet. As in duty bound
lie will ever pray, etc.
FRANK R. McCALLISTER.
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Frank R. McCallister

u.
Frank Boernerw

DEMURRER.
The demurrer of Frank Boerner to a bill of complaint exI1ibited against him in the Circuit Court of Alleghany County
Virginia, by Frank R. l\foCallister.
~
This defendant says that the said bill is insufficient in law
and espe'Cialiy in this :
,.
1. The bill shows on its face that complainant is seeking to
deny defendant and the public the right to fish in a river belonging to the Commonwealth of Virginia, and does not show
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that defendant is asserting any right in said river, or its bed.
Therefore, the only proper party to such a suit is the Commonwealth of Virginia and not the defendant.
2. The bill shows on its face that the suit is a suit to try title
which is not a ground on wllich a suit in equity will lie.
3. The bill shows on its face that complainant started a
criminal action to prohibit defendant from fishing in the Jacksou River at the point named. A court of equity will not undertake to enforce a penal statute.
4. Complainant's attitude in forcing the defendant to go to
tlie considerable expense of defending a criminal action, and
also to defend a suit in equity, both cases involving ownership
of a river belonging to the Commonwealth of Virg'inia, is so
shocking to the conscience of any fair minded perpage 8 ~ son that a court of equity will not entertain this action.
·
5. The subterfug·e of putting an individual to the expense
of defending a criminal action and an equity suit in order to
mislead· the public into not fishing in a state river is such oppressive litigation that a court of equity will not hear it.
6. Complainant has alleged no irreparable injury.
7. There is an adequate remedy at law.
8. The granting of an injunction against defendant would
be a detriment to and imposition on the public, as it would mislead them as to who owns the river.
9. The court must take judicial notice that the Jackson
River at the point referred to in complainant's bill is part of
the James River and belongs to the Commonwealth of Virginia and lms never been relinquished by the Commonwealth
of Virginia, and the public has a right to fish in this River at
this point.
10. The court must take judicial notice that the Jackson
River is floatable for logs and was used commercially for that
purpose, and therefore the public can fish therein.
11. A court of equity may not be used by rapacious landowners to assert feudal control of a waterway which in actual
fact belongs to the people of the Commonwealth of Virginia,
and which has a proven history of public service in the early
days of America, not only as a factor in the opening up of the
vVest but also as a highway for moying produce and supplying Indian forts to protect the first settlers of our country.

FRANK BOERNER
By JAMES P. HART, JR.
Of Counsel .
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v.

'

I

Frank Boerner.

OPINION.
This is a proceetling in chancery instituted by the complainant against the defendant ( and in a companion suit against
defendant's son, Ralph B. Boerner) to enjoin and restrain the
defendant from frospassing on and over his lands situate in
Alleg·hany County, Virginia. Actually, the purpose of the suit
is to enjoin the defendant from fishing in the ,Jackson River
which passes throngh the property of the complainant, he owning· in fee land on both sides of the river.
It is the contention of the defendant that tl1e Jackson River
from its source to where it merges with the James River is
owned by the Commonwealth of Virginia, is a navigable
stream and open to the public at large, in which he has the
right to fish free from the interference of the complainant.
To the bill the defendant has filed a demurrer in which the
issue is raised. He makes no claim to the title nor claims no
interest individuallv in the stream other than to contend that
it is owned by tlw (_~ommonwealth of Virginia. The Commonwealth of Virginin is not a party to these proceedings.
This is not a suit to try title. From the pleadings it clearly
appears to be a pure bill for an injunction to prevent a trespass. The complainant does not have an adequate remedy at
law. Judgment~ at law would be de 1nini1n,1us so far as the
complainant is concerned. "\Vhat he seeks is to avoid a multiplicity of such actions at lmv. If the defendant bas no interest or claim in the 1·iver as it passes through the lands of the
complainant, he cannot be heard to complain that the complainant seeks to enjoin his trespass rather than eHibc1,rass him
with numerous act ions· at law, or even criminal prosecutions,
each of which he must defend. The purpose of this proceeding· is to settle, once and for all, his right to fish
page 11 ~ in the Htream. If it should be determined that the
river he(l is owned by the Commonwealth of Virginia, or that the stream is a navigable stream, and open to
the public, it can he better determined in this proceeding, and
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lie will benefit thereby. He complains, however, that be should
not be required, at great expense, to defend this proceeding.
In the oral argument it was brought to bis attention that he
does not have to defend this suit at any expense, if he would
.agree with the complainant not to trespass ag·ain over the
lands or fish in the river where it passes through the lands of
the complainant. This he is not willing to do.
Defendant asks this court to take judicial notice of the fact
that that the James River, at the point where the clefendant
fished, (the Jackson River is a tributary of the James River,
joining· with the Cowpasture River east of Clifton Forge, Virginia, to form the James Hiver) is owned and controlled by
the Commonwealth of Virginia, including· the bed under the
river. To support this request, he files with the court an able
brief outlining the reasons why the court should do so. The
history of the river as outlined goes back to 1783 when legislation was npproved for clearing of the James River to the
mouth of the Cowpasture River for a waterway, and the payment of tolls there over. 11 Hen. 341. All of which may be
conceded. History of the river is brought forward to the decision of the Supreme Court of Appeals of Virginia in Rivercomb v. Hot Springs Lumber Co., 106 Va. 176. This decision,
however, did not decide ownership in the river or that the
river was navigable. The pleadings· alleged the floating of
logs, which was not denied, and its navigable nature was assumed.
The court can take judicial notice of all these facts but to
do so is not determinative of the issue. Complainant's bill
alleges title to the lands, on both sides of the river as far back
.as 1772, which was prior to the act of 11 Henning, providing
for clearing of the river and charging of tolls. It is true that
there are other historical facts which the court is
page 12 ~ bound to notice, but all these facts should be considered in the light of complainant's pleadings, and
in the lig·ht of wlmt the evidence may disclose. Judicial notice merely means dispensing with proof. Such historical
facts, because of their very nature, are presumed to be true
without further proof, but I do not understand such presumption to be conclusive. It is often true that historical facts are
<mnflicting and cannot be reconciled. The complainant should
therefore be given the opportunity of putting on his proof to
establish the allegations in his bill, and this is certainly his
right where the defendant does not claim title in himself and
disclaims any personal interest in the river. It is conceded,
however, that the defendant has the rig·ht to contest this claim
in the same manner as he would the right to travel over a pub-
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lie highway. But as in the case of highways, it is possible the
Commonwealth does not own. the rivers, there being some portions of the highways in which the Commonwealth has not
acquired title.
The court is therefore of the opinion to overrule the demurrer and each ground thereof, and to require proof of the:
claim made by the complainant. The defendant shall be required to. answer the bill within thirty clays from the entry of
the order· overruling the demurrer. It is further ordered that
this cause be heard ore tenus on such date as the court may
hereafter fix, which will be agreeable to counsel
October 25, 1951.

EARLL. ABBOTT, Judge ..
To:
Mr. J.C. Goodwin,. Counsel f'or Complainant
Mr. James P. Hart,. Jr., Counsel for the Defendant.
Note: This opinion will likewise apply in the cause of J\foCallister v. Ralph B. Boerner. It is suggested that the two
causes be consolidated and heard together.

Filed 10-26-51.

F. E. DILLARD, Clerk.
pag·e 13
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Frank R. McCallister, Complainant

Frank Boerner, Defendant.

DECREE..
This cause came on to be heard on the 26th day of September, 1951, on tbe demurrer of tl1e defendant to the bill of complaint, and was argued by counsel.
Upon consideration whereof, and the Court not being ad-
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vised of its decision, took time to consider; and counsel for
complainant and the defendant filed their note of argument
in opposition to the demurrer and memorandum of authorities
in support of the same, which having been read and considered
by the Court the Court is now of opinion to overrule the demurrer and each gTouud thereof for the reasons stated in the
opinion rendered herein on the 25th day of October, 1951 and
hereby made a part of the record in this cause. Whereupon,
tl1e Court doth according·ly adjudge, order and decree that the
said demurrer, and each g-round thereof, be and the same is
hereby overruled. The defendant is hereby required to answer
the bill of complaint within thirty days from the date of this
order and that this cause be heard ore tenus on such date as
the Court may hereafter fix, agreeable to counsel.
And it further appearing that the companion case under the
name and style of Frank R. McCallister v. Ralph B. Boerner,
in which the parties are represented by the same counsel, will
require identical proof and raise identical questions of law
and fact; and counsel for both sides having; signified their
willingness that the two causes be consolidated and heard to!(ether, it is adjudged and ordered that the said causes be and
they are hereby consolidated.
page 14
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Enter 11-2-51.

E.L.A.
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Frank R. McCallister

v.
Frank Boerner

ANSWER.
This defendant, reserving to himself all grounds stated in
his demurrer, but having been required to answer the bill

10
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of complaint filed against him by the above named complainant, for answer to said bill of complaint answers and says:

/

/

1. That the defendant is not advised as to the correctness
of Paragraph 1 of said bill of complaint and therefore denies
same and calls for strict proof thereof; and
2. That all of Paragraph 2 is denied, particularly in so far
as it alleges that the patent referred to in the bill of complaint included anything other than land, said patent referred to having been on the form of Ludwell of 1679 (2 Henning 418), the Colonial Legislature never having authorized
conveyance o:q said form of anything but land, no waters, no
water rights, no beds or bottoms of streams having been authorized to be patented. The last sentence of said Paragraph
2 is also specifically denied and strict proof of same is called
for by the defendant; and
3. That Paragraph 3 of said bill of complaint is denied in
its entirety, except that defendant admits that he fished in
the waters of the .Jackson River which belongs to the Commonwealth of Virginia. Defendant further denies that on
the 28th day of June, 1950, he fished in the Jackson River at
a point plaintiff fnv11ed land on both sides thereof, and further denies that he has trespassed, or been on the banks of
coclplainant 's land. Defendant further specifically denies
that he has used language tending to violence and breach of
the peace but avers that complainant has cursed,
page 16 ~ abused, and threatened him even when be was not
on complainant's land; and
4. That Paragraph 4 of said bill is denied in its entirety,
clefendant denying- that he has fished on complainant's land;
and
5. That even if complainant's title covers land on both sides
of Jackson Rivc1· where defendant was fishing-, and even if
l1is title was derived from a colonial grant which g·ave the
original patentee title to the bed of the river (both of which
premises are specifically denied), said river has been used
commercially for Rmall boats, batteaus, or canoes, by a small
steamboat, and for the commercial floating of logs, and is
f-herefore naviga hle in fact, within the meaning of the decisions
of the Courts of the Commonwealth of Virginia, and ·is held
hv the. owner snhicct to the public right to use same and fish
tl10.rein, pursuant to which right defendant was fi.slling in said
river: and
6. That tl1e ,Jar.kson River, its waters and it bottom is a
]1ig·hway for the people of the Commonwealth of Virginia and
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Frank R. JJfoCallister.

a public river, and defendant had a right to fish therein, all
of which the Court must notice judicially.
.
Now, having fully answered the defendant prays to be
hence dismissed with his costs in the behalf expended.
]

1

RANK BOERNER.

By: JAMES P. HART, JR.,
Of Counsel.

JAMES P. HART, JR., and
R. B. STEPHENSON, JR., p. d.
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Received and Filed June 8, 1954.

•

EARL L. ABBOTT, Judge.
...
•
.

~

FRANK R. McCALLISTER,
A witness of lawful age, after being first duly
sworn, deposes and says as follows :
page 46

DIRECT EXAMINATION.
By Mr. J. C. Goodwin:
Q. You are the complainant in this suit against Mr. Frank
Boerner and Mr. Ralph B. Boerner, are you not 1
A. Yes, sir.
Q. Your name is Frank R. McCallister?
A. Yes, sir.
Q. Mr. McCallister, where do you live?
A. Natural Well, Alleghany County.
Q. Who owns the place on which you live?
A. I own it.
Q. Are you living on the farm there?
A. Yes, sir.
O. Do vou own the farm?
l
A. Tha·t 's right.
Q. From whom did you buy tllis place?
A. Bought part of it from C.H. Andrews and wife.
Q. Was this land that you bought from Mr. C.H. Andrews
was that by duly recorded deed?

,,
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Frank R. McOallister.
A. Yes, sir.
Q. Where is that deed recorded f
A. Down in the Clerk's Office.
Q. Do you know the deed book and page Y
page 47 ~ A. I believe it is Book 300, I am not sure.
Q. "\Vell, wait a minute. I will ask you to refresh your memory and recollection from a memorandum. Did
you look at it?
A. I looked at it.
Q. Did yon check it with the book and page referred to in
the Bill of complaint-(Witness interrupting);
A. Yes, sir.
Q. And that was Deed Book 103, at page 61 t
A. Yes, sir.
Q. Did yon look at it this morningT
A. Yes, sir.
Q. That land extends on both sides of Jackson River,.
doesn't iU
A. This I got from Mr. Andrews does not, but then I have
three different tracts of land.
Q. The land that adjoins together, you do have tracts o:f
land lying on both sides of Jackson River f
A. Yes, sir.
Q. Now if you'll state whether or not Mr. Boerner, the defendant in this case, the elder Mr. Boerner, has been fishing
on your land for sometime f
A. Yes, sir.
Q. How long¥
A. I would say Mr. Boen1er's been coming up there arguing
with me about fishing for about ten or fifteen years.
Q. Did you ever give him permission to fish f
A. No, sir, he never asked me.
Q. Have you always re.fused him permission to
page 48 ~ fish when be asked yon?
A. He did not ask me. I have told him on different occasions I did not want him to fish. I told him he couldn "t
fish.
Q. Yon have told him that. yon didn't want llim to fish 6l
A. Yes, sir, on different occasions.
Q. On a number of occasions or a fewf
A. On a number of occasions.
Mr. James P. Hart, Jr.-Interposing.
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Frank R. McCallister.
Q. I would like to ask this question for the purpose of interposing an objection. When Mr. Boerner was up there arguing with you, wasn't that on the railroad right-of-wayY
A. One particular time but this gentleman has argued with
me lots of times.
Q. When he argued with you was it on the C. & 0 .. railroad
right-of-way all the time?
A. The one time he did.
Q. He bas never been on your land, has he?
A. Yes, sir.
Q. On your physical laud?
A. Yes, sir, different times.
Q. You are not speaking of the river but your physical land 7
A. Yes, sir on the land. I ha.ve sat down on the bank and
talked to Mr. Boerner and have walked down in my field, he's
walked down in my field a l1alf a mile and I've
page 49 ~ talked to him just as quiet and nice as I knew how
and said, ''You know I have asked you not to come
up here and you keep on coming and I don't know why you do
it.''
Q. You are talking about the times he went through your
fields?
A. Yes, sir, crossed a swinging bridge and walked down my
fields a half mile.
DIRECT E·XAMINATION-Continued.
Mr. J. C. Goodwin:
Q. Now Mr. l\foCallister, did this finally culminate in an
ar~mment between you and l\fr. Boerner on June 28, 1950?
A. I think that is right, I wouldn't be too sure about the
date.
0. Is that the date he was arrested?
A. Yes, sir.
Q. What took placP. on that day?
A. Well, I saw-I was over in the field across from the house
looking for a fox that had been· carrying off chickens and I
heard somebody turning around in my driveway and I walked
out next to the house and Mr. Johnson's son was out there and
said, Mr. Boerner just turned around he1~e and is getting out
of the car right down there and going :fishing and I walked on
out the road and Mr. Boerner was going up the railroad and I
called and said, Ralph, I'd rather you wouldn't go up there
fishing· and he did not say anything and I called a little louder
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Frank R. McCallister.
and said Ralph, I'd rather you wouldn't g·o up there fishing,
and he turned around and said, do you own every damn thing
up herei Do you own the damn railroad! I'll fish where I
damn please a~d you haven't got nothing to do with it-and
I'll admit I talked a little loud maybe too, and he
page 50 ~ and this gentlemen here started on up the railroad.
Q. (Attorney interrupting) That was Mr. Frank
Boerner you were hollering to,
A. Yes, sir.
Witness continuing: And I told him, Ralph, you g·o up there
fishing this time and I am going to cause you trouble, or you
are going to g·et in trouble, or something to that effect; I said
you were up here Monday fishing and vou had that little old
dog with you and he run those sheep all over the field and if
he gets after them sheep today I'm going to kill him and young
Mr. Boerner said I'll take the dog back down and put him in
the car and lock him up and he did and come back up the railroad and went fishing. They tied a rope to a tree or something and got in the river.
Q. You say he tied a rope to the tree t
A. Yes, sir, and went off the railroad. I think he said a rope
or cord.
Q. On this occasion, they entered the stream from the r~i1road right of way?
A. That is right.
Q. ·what else did they do?
A. They went down the river fishing. I was out there and
I told Mr. Johnson and asked him to go call the Game Warden
and he did and they were down on the river fishing a:r;id I was
out in the field and Ralph called to me a.nd said here we are
Frank, down here in the river, come on clown here and get us
out; and I said, there will be a gentleman down there to talk
to you directly and the Game Warden came f
Q. What Game "\Varden came?
A. Mr. Bobby Burns.
Q. Did Mr. Boerner give you to understand that you ,vere
not going to keep him from fishing?
A. Yes, sir.
page 51 ~
Q. Did he indicate in any of his conversation that
he was g·oing to continue to fish theref
A. Yes, sir.
Q. How was he irt his treatment with you when you asked
him not to fish?
A. He always told me I did not have a damn thing to do
with it; that he would fish where he damned pleased.
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Frank R. McCaUister.
Q. Has he been mean and insulting to you when you have
asked him not to fish in the stream f
A.. He talked pretty roug·h.
Q. And he avowed his intention of continuing fishing?
A. That is right.
Q.. Was he unpleasant when talkinP- to you 7
A. Yes, sir.
Q. And he ·continued to fish f
A. Yes. sir.
Q. Mr. l\foCallister, is the fishing rig·ht in that stream a matter of value?
A. It is to me and other people there.
Q. Is it generally so considered f
A. Yes, sir.
Q. State whether or not you bought a place below your pres-ent place on which the hunting and fishing rights had' previously been sold f
.A. That was above my place but joins my land.

Objection by :Mr. Hart: Your Honor, that has nothing to do
with this.
J\fr. Goodwin: I would like to ask a few more
page 52 ~ questions concerning this.
The Court: All right.
Q. Did you undertake to sell the land?
A. Yes, sir.
Q. Were you able to sell it with hunting and fishing rights
havin~r previously been conveyed away!
A. No, sir.
Q. Did you subsequently buy back those rights?
A. I did.
Q. What did you pay for them?
A. $1,500.00 with other Court costs.
Q. That was for the hunting and :fishing rights?
A. Yes, sir.

By Mr. Hart:
Q. Is this land above where they were :fishing?
A. This land I bought the hunting and fishing rights is
above.
Q. What you are talking about, that .is above where they
went in the river?
A. Yes, sir.
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Mr. Hart~ To the Court: Judge, I object to that.
The Court: It may not have any-I guess it's: to show tnevalue.
Mr. Goodwin: Yes, sir 1 so much so that he could not sell the
place and had to pay $1,500.00 to get it.
Mr. Stephenson:- 'Fhere's no a:ttempt to separatepage 53 ~ the fishing and hunting.
.
The Co-urt: What we are interested with here is
fishing.
Mr.. Hart: Objection as immaterial
The Court: Overruled.
Mr. Goodwin: Take the witness.

CROSS EXAMINATION..
By Mr. Hart:
Q. Now on this particular day tlie Boerne rs were arrested,.
did they get out of the river the same way they went in 1
A. I was not standing rig·ht where I could see them; I sa,v
Mr. Boerner wading up the river. I could not answer that
question.
Q~ On that particular day, did you see the Boerners on that
particular day on your land as distinct from being in the·
waterf
A. As distinct from being in the water on my land on that
day, I did not.
Q. You did notf
A. No, sir.
Q. Now, when the Game Warden talked to tnem, wliere was:
the Game Warden and where were you f
A. I was hr my field and the Game Warden was standing
down on the river bank.
Q. Wern't you oil' the rig.ht of way of the railpage 54 ~ road that dayf
A. No, sir~
Q. When did you get tlle shot g-un that day'l
A. When I started out to kill that fox.
Q. You had the shot gun with you when you went to talk to
them!
A. No, sir.
Q. But you went back and got a sI1ot gun f
A. I ha:d the snot gurr when I went to kill tne fox before Mr~
Boerner came up and I came out to the road and laid the g-un
down in the yard in front of the house and went down the road
a little piece· and talked to Mr~ Boerner and he went back and
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said he ,,,.as going on up around the railroad and I went back
where I laid the gun down and walked out through my field
and I told him if his dog got after my sheep out there I was
going· to kill him. He was up there Monday fishing, and this
was on Wednesday and I think Mr. Boerner knows what day
I go to the stock market too.
O.. He was on the railroad when you first saw him Y
A. Yes, sir.
Q. He went clown in the river from the railroad?
A. Yes, sir.
Q. From the railroad post?
A. I would not say what it was. He said he tied a rope or
something· on something.
·
Q. The railroad runs between you and the river?
A. Yes, sir.
Q. And that is where he went in?
A. Yes, sir.
Q. Over tl1e years, how many times has Mr. Boerner been
on your physical land as distinct from the waters?
A. I think be was only on my land on Monday and on my
land lots of times and at times I did not say anything to him
for it did not do me any good to say anything to a
pag·e 55 ~ man'who talks to me like Mr. Boerner.
Q. Can you fix the times, the dates or times you
told him to keep off your land f
A. I would not try to do that.
Q. Once or twice f
A. l\fany times.
(J. Over a period of how many years?
A. About fifteen years.
Q. Did you attempt to ever have him arrested for trespassing on your land?
A. No, sir, I told him I was and then I'd go on off and get
over my mad spell but I did not and tried to forget about it.
Q. Now, the day you talked to him on the bank of the river,
what vear was that T
A. I couldn't tell you that.
Q. On the day you talked to him, did you call him out of the
river?
A. No, sir, he was sitting on the bank, him and his wife and
he bad the dog with him, I said bis wife, it was a lady-that
time there was a lady with him.
Q. His wife?
·
A. I didn't see the lady who was with him.

13
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Q. Mr. McCallister, that one time Mr. Boerner was on your
bank, didn't you ask him politely to leavef
A. Yes, sir.
Q. Didn't he say he was leaving immediately, didn't he
leave?
A. He did not, he never said a word.
page 56 ~ Q. Didn't he get up and leave right away?
A. He didn't. He fished quite a little bit and I
went on out in the field about my work and he fished quite a
little bit and directly he left and went on. I was cutting my
weeds around out there and I told him I would like for him to
go, and I had asked him time and time again before, and he
didn't g'O.
Q. ,vho was with him f
A. There was a lady with him.
Q. V/ as it his wife?
A. I would not say; I don't know Mr. Boerner 's wife.
BOBBY BURNS,
another witness of lawful age, being first duly sworn, deposes
and says as follows :

DIRECT EXAMINATION.
By Mr. J.C. Goodwin:
·
Q. On June 28, 1950, were you employed as Game vYarden
in Alleghany County!
A. I was.
Q. Were you called to go up to Mr. McCallister's place at
Natural Well?
A. Yes, I was.
Q. Wben you got up there what did you find. \Vho did you
find there?
A. Mr. McCallister had called me. He had already told me
he objected to their fishing. He objected to these people fishing· and I went down across Mr. Andrew's land and hollered
across to Mr. Boerner and told him Mr. McCallister objected
to him fishing and I would have to get a summons
page 57 ~ for him-and so Frank, the son, he said wait until
I come up where I can hear you, so I walked on up
the track to where he came, and he had a rope tied from the
railroad down to the water-and I told Mr. Boerner I would
also have to give him one, to g-et a summons for them. And
he said, Mr. Boerner said, he would sign the summons but he
was g·oing to continue to fish.
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Q. Who said thaU
A. Mr. Boerner, Sr.
Q. He said that he was going to continue to fish 1
A. Continue to fish, yes, sir. He came up on the track and
we were walking on down the track from the river and he
pulled his pocket book out and he showed me quite a lot of
money and said I am going to fight this and I'm going to see
it throug·h and I told him I would be glad for l1im to do so be.cause there bad always been an argument about it.
CROSS EXAMINATION.
By l\fr. Stephenson~
Q. In other words, there has always been a question in your
mind and in other people's minds as to whether property
,owners could summons you for fishing in the river 7
A. That's right.
Q. Do you know of your own knowledge whether or not Mr.
Boerner; or either of the Boerners, had attempted to find out
:about this f
A. Yes, I think they had. They had talked to Mr. Butler
:about it and Mr. Butler had written a few letters for them.
Q. During· your tenure of office ns Game vVarden you have
never heard any complaints about the Boerners bei~g violaters
.as far as Game laws are concerned, have you f
A.. No, sir, I haven't.
Q. On that day in question, I believe I understood you to
say that both Mr. Boerner and his son, left the river the same
way they entered ·which was up this slate bank which is part
·of the C. & 0. Railway!
A. Yes, sir.
Q. Just to make my point clear, did you at any times see ¥r.
Boerner or Frank Boerner other than in the river
page 58 ~ or on the C. & O. right of way?
A. No, sir.

By Mr. Hart: If your Honor please, at this point I want to
move the Court to take judicial knowledge of the fallowing
acts of tbe Colonial Legislature ancl the early Virginia Legislature of the Commonwealth and certain matters of general
historical knowledge in the area, and for the sake of g·etting
them in the record I would like to read the reference to the sections which I have asked the Court to take judicial notice of
.and follow with just a very brief comment in my motion.

.

....
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By the Court : Is that the same thing you furnished me a
copy of a while ag·o?
Mr. Hart : That >s right.
By the Court: The reas-on I want to ask you if it is the
same• 8 •
Mr. Hart:- It's tiie same that yon have but I want to get
this to the point of treating it as evidence· before the Court. I
want to move the Court to take first judicial notice of 11 Hennings, Statute 341 passed by the Colonial Legislature in 1783 ..
This was an act to provide for clearing the waters of the
James River.
By the Court: Can ''t yon file this as if yon had stated it in
the Record.
·
.
Mr. Hart: Yes, sir, if they will allow me to file this as if I
had stated it in the record .. It's a copy of th~ letter you have
Mr. Goodwin.
Mr. Goodwin : I will allow it.

•
page 59

~

•

•

Mr. Goodwin: I will allow it to be filed as stated
in the record ..

(Letter dated April 17, 1951, from James P. Harl, Jr. to
Hon. Earl L. Abbitt, filed as part of record.)
By Mr. Hart: I also move the Court to take judicial notice
of matters of general history in the area which were taken
from the large history book of Kegley as to tl1e location of the
settlement above here, of Jackson settlement and the location ·
of Indian Forts on the river wllich are also recited in the letter. I have in here the citations to Kegley listing the forts
and the settlement and all, and-am presenting the matter. Is:
that all right, Mr. Goodwin t
Mr. Goodwin: It is all right to cite but I don't know about
taking- judicial notice of history. I will not agree to that.
Mr. Hart: I move the Court that it take judicial notice of
matters of g·eneral history known to this particular area and
I refer to Kegley as substantiating the fact that that is general history. It's a library book and I don't want to leave it
but I do want to make it part of the record.
The Court~ I have one in the library. You may take it with
you.
Mr. Hart: In other words) I'm mo.ving the Court to take
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judicial lmo,vledg·e of matters of general history peculiar to
this area but of general history and it is substantiated in
Kegley.
The Court : You ha_ve a right to make the motion.
Mr. Goodwin: Oh yes, sir, he's got a right to make a motion.
Mr. Hart: Then it's all right with you t11at it be taken from
this letter so I don't have to repeat it¥ Now I furtl1er want
to move the Court to take judicial notice of the other Colonial
Acts requiring the clearing of the river to the hig·hest landing
or settlement and putting a burden on the County Courts to
clear the river for that 11urpose. And I further want in that
motion to call attention to the fact that that early
page 60 ~ legislation as cited in this letter excepted temporarily the Roanoke River and certain other rivers
but did not except the J amcs or the Rappahannock. I have all
that in there but I want to ask the Court to take judicial notice
of that. Further, I want to ask the Court to take judicial no..
tice of the Revercomh case as a matter of history showing that
the floatibility of a stream for the purpose of floating logs was
taken for g-rantecl in tlmt case, and treat it as a historical document, as distinct froni a legal decision, for the purpose of confirming floatibility of the stream at that time.
The Court You have the citation of the Revercomb case.
lvir. Hart: Yes, sir, 106 Virginia 176.

RALPH B. BOERNER, SR.,
a witness of lawful ag·e, being first duly sworn, deposes and
says as follows:
DIRECT EXAMINATION.

Bv Mr. Hart:
·Q. You are Ralph B. Boerner, one of the defendants in a
Chancery suit brought by Mr. McCallisted
A. Yes, sir.
Q. Mr. Boerner, on the date Mr. McCallister has testified
that you were on his land, I mean that you were fishing· in the
river, tell the Court what you did from the time you left the
car until the time you got back to your cart
A. Was that on the day we were arrested?
Q. Yes, sir.
·
A. Well, we parked the car right at Natural Well,
page 61 ~ you call it Natural Well Station, it's just an open
shed there, in case of rain, and took the railroad
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/

track at that-point and we started up the track and Mr. 1\foCallister 's home I'd say is something like as far from here across
the street from the station, and soon as we got up back of his
house he came running· out there and he said, you can't go up
there, and repeated it the second time and said, up where
Mr. 1VIcCallister, and he said, you can't go up there fishing
and I said, Mr. l\foCallister, we are on the C. & 0. Railway
right-of-way and we are going up there and we 're going to
get in the river off the right of way and not going· to trespass
on you and if you think we are trespassing on your land you
call the Sheriff, they have a law in Town and that is what law
is for, and I started on and that's all I said to him and he said
the minute that dog puts his feet on my land he said the damn
dog I am going to shoot him, and we went on up the track further from here across the street-and the way be was hollering and carrying on I was afraid he would shoot the dog, and
I said to my son, I said, Frank, I am g·oing to take the dog
back, and my son said, give him to me and I'll take him back
and he fastened it up in the car and I went on up to the point
and got in the river and we got in the river from the C. & 0.
rig·ht of way and fished down, oh a hundred or hundred and
fifty yards and came out at the same point.
Q. Now Mr. Boerner, have you ever been on lVIr. McCallister's land itselff
A. Yes, sir, one time.
Q. One time. Tell the Court what happened. First, do you
know when that was f How many years ago f
page 62 ~ A. No, I don't. I would estimate around hvelve
or fifteen years. I fished up there for about 40
years and can't remember every trip. · Sometlling like that I
fished up there so often.
Q. To the best of your recollection the time you were actually on his land, you have as being on his land as distinct
from being in the river in the vicinity of his land was 12 or 15
years agof
A. Yes, sir.
Q. Did you have a discussion with him at that time about
being there!
A. My niece was with me and we had waded down the stream
and got down in some pretty fast water and the fish were on
the other side and I was aiming to get over on the other side
and we got to the other side aud crawled up on the bank, the
river was up some that day and we got up on the bank, my
niee.e could not swim, and we crawled right down the edge of

I".
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the bank in a little hole and I seen Mr. :McCallister over there,
he was over in the field and he came over and he said, I wish
you would not come over here to fish, and I said, all right Mr.
l\foCallister, if that's the way you feel about it we will leave
immediately, and we left immediately.
Q. Do you, you tell the Court that you recognize the fact
t.hat you have no right on Mr. l\foCallister 's land itself ? You
recognize the fact that you have no right to be on l\fr. McCallister's physical land, on his physical land f
A. No, sir, I don't feel that I have any right on his bank
at all. I have never been out on his bank except that one time.
Q. And that was an accident, well, that was because of this
high water ?.
.
page 63 ~ A. Yes, sir, the river was up that day. It was
full and we g·ot kind of pinned up over there.
Q. .And you left immediately 1
A. Yes, sir. He came over there and asked, I wish you
would not fish over there and I thought if that's the way he
felt we'd leave immediately, which we did.
Q. Has it always been your belief that you could fish in the
stream of this river 1
A. Yes, sir, so long- as I was in the water.
Q. How long have you been fishing in the river f
A. I would say a little better than 40 years.
Q. Is this the first time you have ever been arrested for :fishin2" in the river?
·A. Yes, sir.
Q. During those. 40 yea rs have you seen numeroui:;; people
.fishing in that river from Cedar Creek this wayf
l\fr. Goodwin: Objection.
The Court : ·Sustained.

Q. Irrespective of boundary lines, have you seen people fishing up and down that stream 1
A. I would like to· state that on one more occasion I was
up there fishing·, this was on a tract of land adjoining- the tract
that we were arrested on up stream, we fished down along the
railroad, we were fishirnr from the C. & 0. right of way. I
fished for a couple of hours and it was late when I went up
there that afternoon. 1\Iy son was still fishing and I quit and
walked back up the railroad and was standing- in the railroad
fishing· the river; Mr. l\foCallister drove up iri. his truck and

\
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pulled right up behind me and almost stopped his wheels onr
the railroad ties and when he stopped I turned
page 64 ~ around and said, how do you do Mr. McCallister,.
and I didn't have anything to say right away, and
he started right in like a 1·ecord wound up. I forget exactly
what he said he was blowing bis top about fishing in the river
and he wound up by sa3ring you people are hateful, contemptible and no principles and that made me a little hot under the
collar and I told l\fr. l\foCallister, I said, if any one lacks principles I said I think it's you. I said anybody who comes up
here and tries to chase people off the right of way I think they
lack principles and that is the only conversation I have ever
had with Mr. l\foCallister. I've fished in the river many times~
I am talking about on his land.
Q. No, you didn't answer my question, my question is when
you fish through the river have you always seen numerous people also fishing· in the river f
A. Yes, sir.
Q. For how long and how many timesf
A. Some days if you are up there fishing yon may run across
eight or ten fishing through that section of water in that river
and some days you would not see anybody else :fishing but
there's more or lGss somebody fishing up through there all the
time.
·
Q. Have you seen these people there throug·h how many
years. How long· has this been going on?
A. As long· as I have been fishing up there I've seen people
fishing.
Q. You have seen people up and down the river fishing you
say since you've been :fishing?
A. Yes, sir.
page 65 ~
Q. Have they been fishing, all of them wading?
A. Some of them go through there in boats, some
of them wade and some of them fish down along· the bridge.
There's a good half a mile of water there tliat runs right along
the railroad and you can fish right off the right of way.
Q. And you have seen people fishing· in boats there?
A. Yes, sir.
Q. Have you fished in boats f
A. Yes, sir. I've fished there in boats several timeS'.
Q. You've been up and down the river f
A. Yes,. sir.
Q. You tell the Court why you thoug·ht you had a right to
fish in that :river?
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Objection by Mr. Goodwin: I don't think its material what
he thought. ·
The Court: I don't think so either, Mr. Hart.
Mr. Hart: I will withdraw it.

CROSS EXAMINATION.
By Mr. J. C. Goodwin:
·Q. Mr. Boerner, on the day you were arrested, how did you
get into the river?
.A. I picked up an old piece of rope that was laying· there ;
some old ties laying· along the bank up there, and I hooked it
around those ties and used it to steady ourselves to get in
there.
page 66 ~ Q. You were up there on Monday also. This was
W ednesdav you were arrested was it not?
A. I don't even rerneinber the date we were arrested on but
I was up there a few days befor~ that fishing.
Q. How did you p:et in the streni on that day Y
A. Vv e g·ot in the river that day off the C. & 0. right of way
about one-half or three quarters of a mile above that place.
Q. Now, you had to go across somebody's land at that time
to g·et into the right of ,:vay didn't you Y
·
A. No, sir.
Q. Isn't there a fence between the right of way and the
river?
A. No, sir.
Q. The right of way isn't fenced along there Y
A. No, sir. The C. & 0. has a fence running down along the
river there and the best part of it is washed away. .After you
pass Barber Anywhere from there to Jenkins Ford, and anybody ~;oing fishing has to cross the C. & 0. to get to the river.
Q. Yes. You cross the C. & 0. but you also have to cross
the land between the C. & O. and the river, don't you Y
A. The State Highwav comes down to the railroad just this
side of.Jenkins Ford and all you got to do there is step off the
highway across the railroad you can go down the track a piece
or you can go down over the bank on the C. & 0. right of way
into the river without getting· on anybody's land.
Q. You did not take any rope with you thought at the time
you went two or three days before you were arrested?
·
A. No, sir.
page 67 ~ -and you didn't let yourself down the same
wav that time Y
A. No, sir.~

26

Supreme Court of Appeals of Virginia

Ralph B. Boerner, Sr..
Q. Have you ever asked anybody's permission to fish up
there!
A. No, sir.
Q. Never asked anybody f
A. No, sir, that is not along that section of the water.
When I was fishing off the C. & 0. right of way I don't think
it was necessary.
Q. You are familiar with the law that requires you to get
permission from the property owner before you fish?
A. Certainly, when you go over his land.
Q. Is that to go over his land or to fish?
A. I always thought to go over his land or to fish off his
land. I always thought as long as I was in the river I was
not trespassing.
Q. But you are familiar with the law that requires you to
get permission before you fish f
A. If I am going out on his land and I go through his fields
to get to the river, yes, sir.
Q. Mr. l\foCallister has been objecting to your fishing in
the stream as it passes through his land for a long time, hasn't
he?
A. Yes, sir, I think when you 're on the C. & O.
right of way you have a right to fish~
Q. You mean to say that you can fish from the
page 68 ~ right way into the river?
A. Yes, sir, I think when you're on the C. & 0. right of way
you have a right to fish.
Q.. You can stay on the right of way and fish in the river?
A. Yes, sir.
Q. And you do that?
A. Yes, sir.
Q. For how long a distance is it that the railroad is so close
to the river that you can fish from the right of way?
A. Well, the railroad follows the river there a right good
ways. There's a hole of water there I would say it runs close
to about a half mile.
Q. And you can fish a half a mile?
A. Practically all of it. · There is a little wee bit there up
at the upper end I say accol,'ding to the rig-ht of way you might
not but you can go down the track a little piece and stay
on the right of wav from there on to the bottom of the hole.
Q. You lmow, l\f r. McCallister has been objecting to You
fishing- there for a number of years, has he not?
"
A. Yes, sir, he come up to me that day that I was on the

l
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opposite side of the river, me and my niece and asked me,
not to come up there and fish.
Q. And before that, too 7
.A. No.
Q. How long ago has that been f
A. I think as well as I can remember that I would say
.somewhere around ten, twelve or fifteen years ago.
Q. Then it would have been eight, ten or thirteen
page 69 } years prior to this time you were arrested up there,
which was two years agof
A. How's that.
Q. You were anested up there two years ago. It had been
at least eight years before that that Mr. McCallister has been
objecting to your coming up there and :fishing 1
A. It's been at least eight years.
Q. You have known that all this time and you knew it on the
<lay you were arrested, didn't you Y
A. Yes, sir.
Q. Do you know where Mr. McCallister's property lines
run?
A. No, I don't.
Q. You do not, so then actually you don't know when you
,·vere on his land or not, do you f You don't know when you
were on his land and when you weren't, do you?
A. ,,Then I'm on the C. & 0. right of way. I :figure I know
when I'm on the C. & 0. right of way when I get in the river
and I wade down the river so long as I stay in tlie water I
never bothered about who's land I was on.
Q. You didn't care about who's land you were on you just
went ahead and fished in that river anyway¥
A. That's right as long as I got in the river without going
across somebody's field and bothering them.
Q. And you told Mr. McCallister on the day he called the
officer to come up there, you said come down here and get us,
you said, here we are Frank, come and get us?
A. No, sir, I did not.
Q. You did not. Did you remember did he not tell you there
would be somebody down there to talk to you about it?
A. No, sir, he didn't. If he did I did not hear
page 70 ~ him.
Q. Well the Game Warden did come didn't he?
A. Yes, sir.
Q. Did you tell the game warden that you would sign his
summons but you were going to keep on fishing anyhow?
A. No, my son he went on up first and I told him I would be
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on up directly. I was not done :fishing yet. I didn't get out
of the river. After Mr. Burns came up there,. I fished about
20 or 25 minutes after that.
Q. You were going to show the Game Warden he could not ·
stop you too?
.A. No, I wasn't going to show him he couldn't stop me. I
told him he did not have a right to take people out of that
river. I don't believe he did.
,
(~. And you fished about 25 minutes more just to show him t
A. No, I wouldn't say that. I fished on until I got through
fishing.
Q. Did vou know Mr. Burns.?
A.. Yes," sir, I knew Mr. Burns. and I knew he was coming
up there a half an hour before he got there.
Q. Did you know he was the Game "\\T ardent
A. Yes, sir.
Q. You knew he was the Game· Warden?
A. Yes, sir ..
Q. And he came down and told you that Mr. McCallister
was objecting· and that he would have to give you a summons?
A. Well, he said he would have to give me a summons.
Q. And you just stayed in the stream a good 25
page 71 ~ minutes more, is that right?
A. I stayed there and fished until I got through ..
Q. You fished until you got through, didn't you f
A. Yes, sir.
Q. You stayed there until it jolly well pleased you to come
out?
A. That's right, yes, sir.
Q. And then you went on up and told Mr. Burns that you
would sign his summons but that yon weren't going to stop
fishing· didn't you?
A. No, sir.
Q. W'lrnt did you tell Mr. Burns f
A. "When I signed the summons I told Mr. Burns he could
not stop people from :fishing in that river, that's what I told
Mr. Bnrns and I am going to show him he couldn't. I told
him you could take a fellow down there and fine him and get
away with it but I said not me, I am going to take it up.
Q. You showed him the money, did you not?
A. Yes, sir, I did. I told him I had it and I told him I was
willing to spend it, he was not going to keep people out of
tfo1t river. That's just the way I felt about it.
Q. You expressed your intention to keep on fishing right
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there, did you not 1 Right there on ::M:r. l\foCallister 's property¥
A. \iVhat do you mean, that same evening!
(J. No, but you intended to keep coming· there Y
A. Not until this was -settled. I have not been back since.
I have been waiting until this case is settled; I have not been
back up there since. I am waiting the pending of this case
before I go back up there.
page 72

~

FRANK BOERNER
a· witness of lawful age, being first duly sworn, deposes and says as follows:
DIRECT EXAMINATION.
By R. B. Stephenson, Jr.:
Q. State your full name Y
A. Frank Bu).'ton Boerner.
Q. ·what is your age 1
A. 33.
Q. w·here do you live, Mr. Boerner?
A. I live in Riverview, Covington, Virginia.
Q. You are a home owner there, aren't you Y
A. Yes, sir.
Q. "Where are you employed¥
A. "\Vest Virginia Pulp and Paper Company.
Q. Mr. Boerner, you are one of the defendants in the
Chancery suit brought by Mr. Frank R. McCallister, are you
noU
A. That is correct.
Q. And you are the son of the gentlemen who just testified,
l\b·. Ralph Boerner?
A. Yes, sir.
Q. It has been alleged by Mr. McCallister that you have on
numerous occasions gone up on his land and cursed and have
been very insulting to him. Any truth in that allegation t
A. I will say that I have not been on Mr. McCallister's land.
I have been in the river through his property,
page 73 ~ which he claims he owns. I have fished it many
times and about two years ago when we were arrested Mr. McCallister and I did have words.
Q. ·were you personally acquainted with Mr. Frank McCallister prior to this day you were arrested?
A. No, sir.
Q. You knew him on sight, did you noU
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A. Only on sight. I -had never spoken to Mr. McCallister.
Q. On June 28, 1950, when lVIr. Burns, the Game ·warden,
came up and gave each of you a summons, will you tell the
Court what transpired there between you and Mr. McCallister?
A. Yes, sir. \Vell, as my father has told you, we parked
the car at the station, which is parallel with the railway track
and got out of the car and got our fishing paraphanalia, our
minnows and so fol'tb, and started up the track and my father
has a small terrier dog and the dog was tagging along behind
us and along about the point in back of Mr. McCallister 's
home, Mr. l\foCallister was out in the filed and he hollered
down in a very nasty voice, and wanted to know where we
were going, or something to that effect; that we could not go
up there and fish and at the start we ignored :i\fr. McCallister
and he continued and he continued to get a little more radical
in bis speech so I told him that we were going· up on the track
along the railway property and were going to fish and weren't
going to go on his property, and he told my father, he said,
if that damn dog goes on my property, I am going to kill him,
and we moved on maybe· a few feet further and my father
said, maybe the dog will get on Mr. l\foCallister 's property
and I will take him back to the car, and I said no, I said, Dad,
you take the minnows on up and put them in the water and I
will take the dog back, so I took the dog back to the car ancl
cracked the window and locked the car and proceeded back
up the track and at the same point where Mr. Mcpage 74 ~ Callister stopped us before and he was still angry,
highly angry, I 'cl say, and he said, I will shoot. you,
and he had a gm1 and I told Mr. McCallister, I said l\Ir. McCallister, I am not afraid of you and I am not afraid of your
damn gun, I said, why don't you go peddle your papers, and
T continued on up the track to the point where my father was
in the river and w·ent down over the hi11 throu~:h the honey~mckle by the road and we proceeded to fish and all the time
we were :fishing every time I would say something to my
father, we ·were maybe an:vwhere, at different times, from
~5 to 50 or 60 feet apart and fishing down stream and I'd
holler down at Dad or ask for a minnow or something it
seemed like a little cong-regation had gathered around up tliere
on the track there and around different points on the bank
and they would lrnHer at us and one of them, I couldn't see
for the brush, rig·ht along the river bank, he invited me tohe said, if you '11 come out I will attend to you personally,

f.
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lie said, I '11 thrash you. There were several along the bank
there.
Mr. Goodwin:
Q. ·was that :Mr. McCallister1
A. I coultln 't say who it was, I just said the bushes obscured the vision.
Witness continuing: so it wasn't much fishing we could
do and one fellow and some lady friend; maybe .his wife, I
don't know, they had an outboard motor on a wooden row
boat running up and down in front of us as we came lower
making a heavy wake; so we continued to fish hut we didn't
catch anything-too much noise-so after a while Mr. Bobby
Burns came up and just as he told you he came along behind
the same willows along the bank that obscured the vision, I
saw them moving and shaking and after a while Bobby poked
his head through, and he told you the truth there, that I told
Bobby, he said he would have to give us a summons and so
I told him that I had a rope tied on the honeysuckle
page 75 ~ and and old cross-tie up there and if you '11 walk
on up the track there Bobby I will wade back up and
~ome out the same way I came in and he said, all right, Frank,
and so I started on up the stream to this point where Bobby
was standing and where we entered and left the stream. I
talked to Bobby. I asked Bobby if he had a warrant and he
said no I don't have a warrant, he said that Mr. McCallister
-called him up there objecting to us fishing and I said well, I
thought you were supposed to have a warrant and we had a
little conversation there, he said No, I am the State Game
'\Varden and I have that authority to give you a summons
aud I said all right, Bobby, and he wrote the summons.
Q. And did you and your father both leave the river the
same way you entered?
A. TI1a t is correct.
Q. Did you see your father leave the river?
A. Oh, I can't recall off hand how far I was above Dael, not
too far.
Q. Have you ever been in. 1\fr. Mc Callister 's fields to your
knowledge? Ever been on lus actual dry land?
A. No, sir. I have fished through there many times either
in boats or wading.
Q. Have you fished the river for many years yourself?
A. I have been fishing Jackson's River as long as I can
remember.
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Q. Where would you begin if you wanted to fish f
.A. I fished off and on in all parts of it, Mr. Stephenson..
It all depended on where I wanted to go fishing.
Q. vVas it your understanding that you had a right to fish
Jackson River irrespective of boundary lines?
Mr. Goodwin: Objection.
The Court: He has a right to state what ne
page 76 ~ thought so long as you did not get in the landowner's land.

A. That is correct.
Q. Had you attempted to find out whether or not that was
correct?
.A. Yes, sir, many times.
Q. Who had you seen about iU
.A. Mr. Olin J. Payne, Clerk of the Court House here in
years gone by and he has told me that on numerous occasions.
Mr. Goodwin: Objection.
The Court: Objection sustained.
Q. Did you also see the Commonwea1tI1 "s Attorney.
A. Yes, sir. I had Mr. T. Moore Butler write several letters
to Richmond and well, in years gone by, Mr. Perry Wright
has informed me of the same thing.
.
Q. Do you know that other people have fished. the Jackson
River without permission from the land owners t
A. Absolutely.
·
Mr. Goodwin: Objection.
The Court: Objection Sustained.
Mr. Stephenson: We exce-pt to your Honor"s ruling.
Q. Did yon confine your fishing on that· day, the same day
you were arrested to along the C. & 0. rigllt of wayf
A. That is correct.
page 77 ~ Q. You were in the river along side of the C. & 0.
right of way?
A. Quite a distance for the biggest part of the days fishing
we were along close to the C. & 0. field.
Q. Were you or your father either, ever opposite Mr. Mc-Callister's land itselfY
A. ·wen, I believe Mr. :M:cCallister claims be owns: prop-
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erty on the other side of the river on the railroad track. I
could be wrong. I don't know.
Q. From the side you entered it was the C. & 0. right of
way!
·
A. That is right.
Q. Are you familiar with an old cribbing in Jackson River
where some lumber company used to drag logs¥
A. Yes, sir, I am.
(J. Where are they located?
A. The Crib's located just above the mouth of Cedar Creek
at the mouth of the gorge. I have fished up there and there
is also a crib located below the filtration plant above Dry
Run.
Q. You know what that is commonly called¥
Mr. Goodwin: Unless the witness knows of his own knowledge something about that cribbing be cannot testify.
The Court: He can testify to what it was called.
A. Well, as far as the cribs in the mouth of the gorge all

I have been told by the old timers.
page 78

~

Mr. Goodwin: Objection.
The Court: What is it called.

A. This particular set of cribs at the mouth of the gorge
I don't know the name of but the cribs that I spoke of at Dry
Run I do know what they were called. They were called
Sites Boom.
The Court: How do you spell that Sites.

A. I believe it is SYKES. I could be wrong.
Mr. Stephenson:
Q. That boom there, that is generally known as Sites Boom
in thiR community, is that correct?
A. Yes, sir, to tl1e best of my knowledge that is correct.
Q. Where is Cedar Creek with regard to the point you
were fishing on the day that you were arrested?
A. Cedar Creek. I'm not a very good judge of distance,
butQ. Above that poinU
A. Maybe a mile, maybe .a mile and a half. I could be
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wrong in my estimation of mileage, but it's a good deal above
where we were fishing.
Q. ·where is Back Ureek in regard to that¥
A. Back Creek That is still higher. I believe it comes in
just above the Bath County- line.
Q. Back Creek and Cedar Creek both are tributaries of
Jackson River, is that correct ?
A. That is correct.
.
Q. And both enter Jackson River North of the point you
were arrested 1
A. That is correct.
Q. This Sites Boom is below the point of your arresU
A. That is correct.
page 79 ~
Q. Here in Covington f
A. Yes.
0
/

0

CROSS EXAMINATION.

/

By Mr. Goodwin:
Q. Mr. Boerner, on the day that you were arrested, had you
not fished on down through Mr. McCallister's land down to
a point where Mr. Andrews owns some land 1
A. Well, we fished down to a point there where the railroad field branches off into a triangle and in the Trial Justice
Court Mr. Andrews did testify that he owned that point in
there but we were not on the land we were in the river.
Q. You had :fished through a portion of the stream which
runs through Mr. McCallister's land on both sides, hadn't
vou?
~ A. I had :fished through the river and I don't know where
the point is.
Q. You had fished a considerable distance down stream
from the point from which you entered¥
A. Not a considerable distance I would say not.
Q. Is it not a fact that the railroad going up toward Hot .
Springs goes by Mr. Mc Callister 's house as you were going
np the railroad. It would be to the left of Mr. :Mc Callister 's
house then to the left of that there is a field and then the
river!
A. That is correct.
Q. And you walked on up this railroad track to a point
where the railroad track comes to the river?
A. The railroad parallels the river.
Q. And there you got into the river, or did you get in at
the bridge?

(
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page 80 }

A. No, sir, I walked up the railroad track and
entered from the field down to the river.
Q. Then you fished down the river?
A. That is correct.
Q. By this land which lies between the railroad track and
the river?
A. No, I didn't say I fished by it, I'd say I fished down to
it. I could say maybe a few feet away and I don't deny that
I wasn't down to the point there where his property comes in
at a triangle down there as I said and joins the C. & 0. right
of way.
Q. And you had come down to Mr. Andrews' land and you
told Mr. Burns, the Game Warden, that you had fished down
that way and then you came back up and that you were going
back up to get out the same way you came inf
A. I could not say off hand how many feet maybe ten or
twelve paces to be back in that part of the river which ,
parallels the C. & 0. property for a long stretch. Mr. Burns
saw us exactly where we were; that was as far as we had
fished.
Q. You don't know who owns that land on both sides of
the river there, do you?
A. No, sir.
(~. You were fishing in the part of the river which does
not touch the railroad property¥
A. The river parallels the railroad property, it touches the
railroad property.
Q. "\Vere you not down below there?
A. I stated I might have been down ten or twelve feet either
wav at the end of the stream.
Q. You could not be down but one way could you Y
.
Q.
ell, down stream would certainly be in a
,...--\
page 81 ~ downward position'
1
Q. You couldn '.t be down either way.
A. I don't deny that I wasn't down past the point where
the landf
Q. You don't know who owns the land between the railroad
·and the river?
A. I have understood since the Trial Justice Court that Mr.
.Andrews owns it.
Q. You don't know who owns it, do you Y
A. No, I couldn't swear to it.
Q. You an were up there several days before?
A. Not me, no, sir.
Q. You were not with your father on that occasion T

,v

r
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A. No, sir.
Q. You have- fished through there time and again Y
A. Yes, sir.
Q. And you contend that Mr. McCallister has no right
to stop you?
A. No, I don't think Mr. McCallister has a right to prohibit
public fishing in the river.
Q. Have you ever asked anybody's permission to fish in
Jackson River!
A. Yes, sir, Many times if I crossed their land and I asked
their permission.
.
Q. But you think Mr. McCallister can't stop you all if the
river goes through his land 7
.A. "\Vell, that is what we· are here today to decide.
RE-DIRECT EXAMINATION.
By Mr. Stephenson:
Q. Mr. Boerner, you state you don't know where the corners.
of Mr. McCallister 's lands are or where his line runs and
you don't know who"s land is on either side of the river?
A. That is correct. I don't know the true boundpage 82 ~ aries of the land; was never interested in them.
ROBERT PERKINS,
another witness of lawful age, being first duly sworn, deposes
and -says as follows :
DIRECT EXAMINATION.
1" ,

By Mr. Stepbenson:
Q. I believe your name is Mr. Robert Perkins T
A. Yes, sir.
Q. Where do you live f
A. Falling Springs.
Q. Are you a farmerf
A. Yes, sir.
Q. Where is your farm located f
A. It's about tbree quarters of a mile above Falling Springs
between Natural Well and Falling Springs.
Q. Between Natural Well and Falling Springs. It rs below
Natural Well at this point in question f
A. Yes, sir.
Q. How old are you Mr. Perkins t
A. 79.
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Q. ].\fr. Perkins, how long have you lived in .Alleghany
County?
A. Born there.
Q. You have always lived in Alleghany County?
.A. Yes.
page 83 ~ Q. I will ask you whether or not you were once
acquainted with the operation of a boat on Jackson
River, operated by steam 7
A. Yes.
Q. State your recollection of that boat, the purpose an<l
matters relating to the boaU
.A. There was a man by the name of Lewis had this boat;
l1ad a stave mill across the river from where I live and he
bought the boat to haul staves to Covington and I don't know
the size of the boat but I would say it was probably between
25 or 30 feet long and 8 to 10 feet wide but he never did
succeed in hauling staves to Covington; be got down as far
as Indian Cross about three miles down the river from there
and it would hang up on rocks but he never used it except for
little pleasure riding up and down in that hole there.
Q. What year was that Mr. Perkins?
A. "\Vell, I don't know, I was just a boy. I would say somewhere about 1880. I don't think I could have been over ten
or twelve years old.
Q. Were you ever on that boaU
A. Yes, sir.
Q. You rode on that boat?
A. Several times, yes, just up and down that hole.
Q. And this boat was approximately 40 feet longY
.A. 25 or 30. That's guess work but I don't think it was as
long as 40.
Q. How was this boat operated, what power?
A. Steam. I just don't know what power, the engine was;
don't know what horsepower it was.
page 84 ~ Q. Do you know whether or not logs have been
floated down ~Jackson River?
A. 1\7ell. I am pretty sure that logs have been floated down
Jackson River but I just can't remember seeing them float.
lJ. But it was common knowledge in those daysBv Mr. Goodwin: Obiection.
The Court : Sustained.
Bv 1.\fr. Stephenson: If I had never entered the West ,Vir~inia Pulp & Paper Company, I would be qualified to testify
that they manufactured paper over there and he has a right
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to testify that he knows logs have been floated down the
river even though he had never seen them. I wish to except
to the Court's ruling.
CROSS EXAMINATION.
By Mr. J.C. Goodwin:
Q. Mr. Perkins, I understand this man Lewis hoped to be
able to operate a boat to carry some staves to Covington but
could not do it?
A. That's right.
Q. And then he put this boat in a little eddy up there and
ran it for pleasure?
A. Yes, sir.
Q. About how long an eddy was it Y
A. I don't know about a quarter of a mile I guess.
Q. He just ran around that quarter of a mile in
page 85 ~ the eddy and people would ride for fun 1
A. They had picnics in there once in a while and
he would take them riding.
Q. That was in about 1880?
A. I think so, yes.
Q. You say it was 25 to 30 feet long to the best you can
remember?
A. That is just a guess; I never heard them say.
Q. A good size canoe is about 20 feet long, isn't it?
A. I have never seen a canoe that long; about 16 feet is
the lon.gest one I have ever seen.
A. Well I hope to-for the nature of the river a sixteen
foot canoe is about as big as it can handle.

J. B. BODKINS,
anoher witness of lawful age, being first duly sworn, deposes
nnd says as follows :
DIRECT EXAMINATION.
Hv Mr. Hart:
·Q. Mr. Botkins, where do you live?
A. Clifton Forge.
Q. Who have yon ·worked for in the last goocl many years f
A. The C. & 0. Railroad Company.
Q. How long have you been working for the railroad com-

pany 7
A. 41 years.

r1

..
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Q. ·when you worked for them, what did you dot
A. I was a brakeman.
page 86} Q. On ·what runt
A. On the main line and on Hot Springs branch

too.

Q. Is the Hot Springs Branch the one that runs around
Mr. l\foCallister 's 1
A. Yes, sir.
Q. vVhen you were a very young man, did you work for
a sawmill operator?
A. Yes, sir, I did.
Q. Tell the Court his name 7
A. R. M. Johnson.
Q. Where was that sawmill that you worked on?
A. Just at the North end of this cut here at the paper mill
at Dry Run.
Q. Dry Run? vVill you describe to the Court the operation
of where you got your logs and what you did to them?
A. "\Vell, the first cutting were always put on the river
there. The logs were in the river.
Q. ·what held them there?
A. There was a boom across the river.
Q. What was it called at that time?
A. I never knew anything but a boom, that's all I ever
knew.
Q. And t1le boom caught the logs?
A. Yes, sir.
Q. Where did the logs come from T
A. I could not tell you where they came from, the first ones
that were cut.
Q. "\Vere they put in the river there or above there Y
A. No, sir.
.
Q. "\Vbere were they put in the river f
A. The logs that I know anything about we drove
pag·e 87 }- them out of the river ourselves.
Q. You drove them out of the river. Now, when
did you go to work for this sawmill as best you can remember?
A. I couldn't tell you, I guess probably about 1902 or 1903.
I don't know which.
Q. There was a boom there and above the boom in the river
were a lot of logs?
A. Yes, and this boom was of logs and they were all connected together and stretched clear across the river at a
diagnal of 45 degrees~

· ·\
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Q. Did you on other occasions take part in the: cutting. of
logs?
A. No, sir, I neved cut many logs, except on the mill
Q. You did not cut logs in the woods f
A. No, sir..
Q. Did you take part in the drives t
A. Yes, sir.
Q. Will you describe that to the Court!'
A. There were four of us.
Q. vVho were they Y
A. Myself and two Richardson boys and I don't remember
who the bo.y was who ran the boat, we had a boy along who
ran the boat; I think his name was John Payne and this
Payne ran the boat.
Q. These Richardson's, John Payne and you, and Payne
was the one who ran the boaU
A. I think so, yes, sir.
.
Q. Now fell where you went' to and where you drove the
logs from!
page 88' ~ A. "\Ve drove them from tlrn South end of the
· gorge, that's where Cedar Creek empties int0>
Jackson River.
Q. Is that up the river from Mr. McCallister's Y
A. Yes, sir.
Q. Some mile or so abov~ Mr. McCallister 's place Y
A. I would say a couple o·r three miles, more. or less.
Q. And you. went there and began your drive f
A. Yes, sir.
Q. Wbat did yon do. Describe the drive to the Court?
A. Well, we picked up the logs that had been, you know
were the river receded, and the logs had been left on the
hank and we put those back in the river and picked them up
as we came down and brought everything in the way of logs:
from there on over to Dry Run.
Q. Was that a commercial operation and a regular thing in
those days?
A. Yes, sir.
Q. Was the water sufficient for those drives at several
times during the year 7
A. Yes, sir.
Q. vVhat seasons nsualiy was the water sufficient for these
drives?
A. One season was about as good as the other.
Q. You could drive most of the yearf
..
A. No, sir.
··..:...:.
~-.

~ .L.

---'

Frank Boerner v. Frank R. McCallister.,

41

J. B. Bodkins.
Q. ·when couldn't you drive them 7
A. ··well, when you had flood waters.
Q. ·when you had flood waters you could drive and you
could count on flood waters f
A. Yes you could whether you got them or not.
page 89 ~ Q. From your experience in driving logs at that
time, how would you say the river is today with
reference to ability to drive logs Y
A. About the same.
Q. Then the river right today is in about the same state
that you all commercially drove logs?
A. Yes, sir.
Q. Now, you picked up the logs at the gorge Y
A. Yes.
Q. Now, where were they cut?
A. I couldn't tell you.
Q. Where do you think they were cut?
Mr. Goodwin: I object.
The Court: Where were they cut?
Mr. Hart: No, I mean cut out of the woods.
Mr. Goodwin: The witness has testified he doesn't know.

Q. After you got them to the sawmill, did you take part in
the sawing of the logs?
A. I did.
Q. How old are you?
A. 72.
Q. Did it take you over a day to drive the logs down Y
A. Two days.
Q. \Vhere did you usually stop?
A. We stopped with a fellow that lived right above Clearwater Park.
Q. You usually spent the night there?
By Mr. Goodwin: Objection.
Objection to "usually". The witness has not testified that
it was habitual he stopped there.
Q. Did you stop on some of these drives down the river?
A. We spent the nigl1t with this gentleman up here. I can't
recall his name right now. We spent the night there. We'd
go over tl1ere when it was dark and we spent the
page 90 ~ the night there and then we resumed the drive the
next morning from there into Dry Run.
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Q. Mr. Botkins, speaking as one who has driven logs on the
river, will you state whether or not, in your opinion, the
Jackson River is a floatable stream Y
Objection: By Mr. Goodwin.
Mr. Hart: Well, he's actually driven them and as an expert witness I think he's qualified to testify that it is a floatable stream, that ~hey commercially floated logs and I want
his opinion in the record.
Mr. Goodwin: He has not qualified as any type of expert.
Mr. Hart: I think we are entitled to that.
The Court: I will let it go in.
Mr. Goodwin: ·we object on the ground that this man has
been a railroad conductor all his life and lived in Clifton
~,orge and because he once worked in a sawmill in Covington
they are trying to qualify him as an expert on floatability of a
river which is not connected with his past experience or anything else in his life's work.
The Court: I will sustain the objection as to his opinion.
By :Mr. Hart: ""\Ve want to object to overruling our question and sustaining· the objection because logs have been not
driven for a great many years and this man having taken
part in the driveing of logs down the river is just about the
best expert as to floatability that we can bring here.
Bv the Court :
~ Q. Are you retired or not?
A. Yes, sir.
Q. How long have you been retired?
A. Six years.
Q. Well, he has not floated a log for 47 years.
lvfr. Hart: Well, I'll make no exception to the Court's
rnling on refusing to allow the witnegs to answer the question
as an expert, that the river is floatable.
By the Court: I think the Court might take judicial notice
of whether or not the river is floatable.
"i\fr. Goodwin: Kerr's Creek floats houses when it gets up
clown there.
By the Court: The witness can testify.
page 91 }-

Q. In !=mbsequent years, to the year that you testified that you drove the logs. did you see logs driven
down the river ot]1er than that drive?
A. No, sir.
·
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Q. You did not?
A. No, sir.

CROSS EXAMINATION.

..! •

By Mr. Goodwin:
Q. Mr. Botkins1 that was one drive you testified tot

l\.. Yes, sir.
Q. You never were on but one clriveY
A. That's all.
Q. And that is the only one you know anything about, isn't

itT

A. Yes, sir.
Q. Didn't that come about when you say you worked for
Mr. Johnson and they had gathered some logs tog·ether up
there about the lower end of the gorge at Cedar Creek and
tried to pull them down the river on floats, is that correct?
A. That's where we started the drive, yes, sir.
Q. ·what happened was, the logs had flowed over and the
river had carried them over on people's land?
A. Well, they had drifted out, you know, and the river
receded the logs were left there and we had to put them back
in the river.
Q. You all had to go over there and put them back in the
stream? And get them on down while the water was still
enough there to get it Y
A. Yes, sir.
page 92 r Q. And you never did that but one time?
A. Yes, sir.
Q. ·wen, that was customary.

RE-DIRECT EXAMINATION.
By Mr. Hart:
'Q. In the drive what were your duties given you in advance
to bring these logs back into the stream?
Objection by Mr. Goodwin: I object to the form of the
question. I think this witness has testified he only went on
one drive and that happened on one occasion as they tried to
float some logs down and was not successful and he cannot go
back and say what were your duties as if he had a regular
duty. He can ask him what did you do on that ooccasion because he only went up there once.
The Court: Let him testify to it.
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By Mr. Hart: What I am trying to show is what a drive
consisted of. Now acting on the Revercomb case, and the
description of the drive in the Revercomb case I think you will
agree that the drive consists of going off and getting logs
as part of your duties on the drive.
Mr. Goodwin: I object to that.
. The Court: I think you are both just quibbling about nothmg.
Mr. Goodwin: I think if counsel would ask the question as
the Court has instructed him to ask him what he did on that
drive because this witness has testified that he never went
on but one time to get the logs. They 're trying to make him
an expert because he went up there one time to get some logs_
Q. Just describe what you did driving the logs from the
time you left Cedar Creek until the time you got to Coving·ton Y
·
page 93 ~ A. V.,T ell, we just kept the logs in the body of the
stream?
Q. You kept them in the body of the stream!
A. ·when they would drift out in the brush, or anything
like that, well, we had to get them back in the water so that
they kept on the water and we brought everything down that
looked like logs.

RE-CROSS EXAMINATION..
By Mr. Goodwin:
Q. That was when the river was still upf
A. Yes, sir.

JESSE L. DRESSLER, .
another witness of lawful age, after being duly sworn, deposes
and says as follows:

DIRECT EXAMINATION.
By Mr. Stephenson:
· ·Q. Mr. Dressler, where do you Iivef
A. Un here on the river at Mount Pleasant Church.
Q. ·what is your age Y
A. 69.
Q. How long have you lived in the Jackson River vicinity?
A. All mv life.
Q. All
life f

your
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A. All my life.
Q. Can you speak up just a little louder please, Mr. Dressler, so everybody can hear you Y Mr. Dressler, at one time
iu your life, were you engaged in the floating of logs in tho
Jackson River 1
page 94 ~ A. Yes, sir, but it's been a good while ago.
Q. Have you floated logs on other streams be
sides Jackson River?
'
A. Only one place and that WflS over in West Virginia
from Rainelle to Napps Creek and from Napps Creek into
Greenbriar.
Q. How many years did you work in the log floating business f
·
A. Vlell, I didn't work regularly, but off and on for about
7 or 8 years.
Q. Off and on for about 7 or 8 years Y
A. Yes, sir.
Q. w·ho did you wo.rk for when you worked on Jackson
River operation Y
A. M:r. Sites. Sites or Sykes one. I wouldn't say which
one it's been so long. I think it was Sykes. Sykes Boom it
,vas called up ]1ere at Dry Run.
Q. "\Vhere did you float these logs, Mr. Dressler. Where
did you start with them Y
A. ~Tell, the first one we started were in Back Creek.
Q. Back Creek is a tributary to Jackson River?
A. Yes, sir, about two miles this side of Mountain Grove.
Q. Would you put the logs in the river at that poinU
A. Yes, we stepped a]ong the skid way so we could dump
them in quickly.
Q. llo\v would yon take these logs down the Creek Y
A. ViTe started when the river was raising and dumped
them in. Of course, the water was coming. We
page 95 ~ liad men on one side and men on the other side
keeping them pushed loose and one time when we
_got through Back Creek the river got so high it spread all
over the conntrv and when we hit ,Jackson River we had to
give it up for a,vhile until tl1e river went down.
Q. The river had to he rig-ht?
f.... Yes, sir, it'd get too high and throw your logs all over
the woods everywhere. You could not even handle a boat.
Q. When yol1 got ·down to tT ackson River where did the
}o!!'S 1!0?

..

.

·A. We brought them to Sites Boom up here.
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Q. Where is Sites Boom¥ ·
A . .A.bout a mile or.a little over from here above the filetration plant, the town :fi.letration plant, below the town filetration
plant.
Q. Do you remember when that Boom was built¥
A. Yes, sir, I helped build it.
.
Q. You helped build it, you worked on iU
A. Yes, I worked on it.
Q. When the logs got down to Sites Boom what was done 1
A. Mr. Sites, on the first drive he had so many logs in
Back Creek, Sites went broke, he was just one man, and he
organized a company called the Hot Springs Lumber Company and they hired a man· by the name of J olmson to go in
there and saw this lumber. Hot Springs Lumber Company
did after they organized the company.
page 96 }- Q. '\Vb ere did you saw these logs?
A. Over here at Dry Run.
Q. In other words, the Hot Spring~ Lumber Company or
as I understand it, would get the timber out of the woods on
Back· CreekInterruption by witness:
Back Creek.

Sites did this first cutting on

Q. Sites did?

A. Sites was by himself then and he didn't know it was
going to cost so much money to cut all them logs. He cut
three million feet to start with and that was a lot of lumber
at that day and time.
Q. Was all that floated down the rived
A. All floated down up here at Dry Run.
Q. Down to Dry Run here in Covington?
A. Yes, sir.
Q. Do you know how many trips you may have made with
these logs going down the river?
A. No, I could not say, I went down that river so many
times I couldn't say how many trips I made.
Q. Many times?
A. Yes, many times. That's right. Gee, when the river
would get low some of them would get out so far you would
have to take a team to skid them back in and I've been up
the river with a team skidding them back in.
Q. But that was the means in those days for getting logs
from the fore st to tl1e mill, is that correct!

tt

•
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Objection by Mr. Goodwin: Objection as leadpage 97 } ing.
By the Court: It was a leading question.

Q. A.t that time, l\lr. Dressler, was there any other means
-0£ getting these logs from the forest?
A. No, sir, not that far. I expect if you didn't take the
ieourse of the river it would be close to 50 miles and there
were no trucks then.
Q. "\Vere you on the pay roll of both Mr. Sites and also the
Hot Springs Lumber Company?
A. Yes, sir.
Q. How long did it take you to float these logs from Back
Creek to Covington 1
A. It took several days ; I would not say how many days.
Q. What did you do when night came?
A. Camped anywhere you could.
Q. vVhat kind of logs were you floating1
A. Pulp wood and soft wood, Poplar, pine, lynn and cucumber.
Q. Poplar, pine, lynn and cucumber, all soft wood 1
A. All soft wood, hard ,vood wouldn't float.
Q. How large were the logs, Mr. Dressler?
A. They was all sizes. Some big ones and some little ones.
Q. How large were the big ones 1
.A.. Well, there were some of them I guess four feet.
Q. You mean in diameter?
page 98 }- A. No, not that way cross ways.
Q. How long were these logs 1
A. They cut them different lengths. They cut them-the
.general length was 16 and drop back to 12, 14, nothing sborter
than 8 in soft wood.
Q. They ranged from 8 to 16 feet f
A. Yeh and some 18 maybe.
Q. What times of the year could you float these logs, Mr.
Dressler?
A. Well, you had to get ready for that. You had to do it
when the time was right. Generally in the fall of the year you
had a rain and then it got bad in the winter and froze up and
vou had to wait until Spring.
· Q. Could you depend on the riyer during these seasons?
A. Yes, you could depend on 1t pretty well but of course
sometimes it would be dry and you wouldn't have no water
hut you'd always begin to have water in the Spring. We done
most of it in the Spring of the year.
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Q. In your opinion, could the same operation be carried
out now?

By Mr. Goodwin: Objection.

·Q. When was it this operation took place, approximately
what yead
A. ·well, I couldn't say exactly but I think this boom was
built here in about 1902 and they operated there for about
3 years and after they organized the company they moved it,,
then the Hot Springs Company, when they got in there they
moved up to Kincaid to the mouth of the gorge and they built
another boom the1·e.
Q. ·when they built the boom at Kincaid they ceased sending logs all the way to Dry Run Y
A. They never done anymore down here, they got in what
was scattered along over there and then they didn't float any
more down to this boom.
page 99 ~ Q. Do you know where Mr. McCallister's farm
is?
A. Yes, I know where it is.
Q. Is Kincaid above his farm on Jackson River or below it °l
A. No, it's above his place.
Q. Did you work at :floating logs down at Kincaid's!
A. I helped to cut a lot of logs. up on the river at the Greaver
place but, I don't e·xpect yon all know where that is, Frank
knows I never floated any; I cut a lot of logs there but them
fellows got drowned up there and I never went back.
Q. I believe that you said yon were in that work off and on
about 7 years?
A. Yes, sir, about 7 years. Something like that.
Q. In your opinion, Mr. Dressler, do you believe Jackson
River could be used again for such floatage if necessary¥
A.
eII I believe-

,v

By Mr. Goodwin: I object to the witness stating in his opinion what the river could do; he hasn't shown that he's qualified to state what the condition of the river is now or the con- .
clition of the river then and that he was an expert on the rive1·
in any respect. he has testifie? that a man went broke trying
to float some logs down the river, or words to that effect.
By the Court: I'll ha.ve to sustain the objection.
By Mr. Stephenson: Your Honor, I think we've shown that
this man for a period of' 7 years was engaged actually in floating logs in the lumber business.
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By the Court : You still have not qualified him and I cannot
tell you in what ways you have not.
Q. Mr. Dressler, at the time you were a young man working in this business did you consider yourself qualified to
drive logs down the river f

By Mr. Goodwin:

Objection.

A. I couldn't say. That kind of a job paid more than anything else and of course a man would take a job he could get
the most out of. In tliem days and times you didn't get much
for your work then.
page 100 ~ Q. Was your exp~rience at this business comparable to the experience of others who drove logs
at that timef
A. I guess so.
By Mr. Goodwin: I object.
By the Court : You are asking him if he was good. If I
asked you if you were a good lawyer you might say yes and
others might say no. Don't ask him what he thinks of himself.
He might be modest and not tell you. The question here is
whether he drove logs.
By Mr. Stephenson: If your Honor please, Mr. Goodwin
objects to my asking him his opinion, what a man thinks of
himself in 1902 as a log driver.
By :Mr. Hart: Your Honor, the fact that he was a log driver
in 1902 for 7 years, in our opinion, qualifies him as au expert
and well, for instance, in the Revercomb case less experience
than that was sufficient for him to answer testimony as an
expert on his opinion as to floatability. ·wm you let him
testifv as to 1902?
By "the Court : He said he floated logs in 1902.
Q. Could you float logs in Jackson River in 1902?

A. Yes, they were floated anyhow. That's all I know.
Q. Mr. Dressler, in your opinion is Jackson River substantially the same river now that it was when you drove logs
on itt
A. I think it is, I don't see any difference.
By Mr. Goodwin: Objection.

Q. Mr. Dressler, let me ask you this way. How does Jack-

·1
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son River compare as a stream today with the time you drove
logs in Jackson River¥
A. I don't see any difference in it.
CROSS EXAMINATION.

r

By Mr. J. C. Goodwin:
Q. Mr. Dressler, I understand you to say that Jackson River
was capable of floating logs in flood time back in
page 101 ~ 1902 and 1903.
'
A. And on up to 1905 and 1906 they floated logs.
Q. In other words, this Mr. Sites who built the boom up
here at Dry Run went broke and he was engaged in the operation of trying to float logs down the rived
A. Yes, sir.
Q. He tried several times did he not?
A~ He only tried it once. H~ didn't have as much money as
he thought he had. He didn t know it would cost so much
money to build a boom and bring them logs from Back Creek.
Q. And on the time that he tried it did not as a matter of
fact lose a lot of his logs, a lot went on down to Clifton Forge?
A. I don't know. · A lot of it stopped there. ·
Q. Isn't it a fact that the boom didn't stop them because
the river was too high Y
A. Some of it did not go over.
Q. And some of it went over on adjoining land, over in
people's fields on the side of the river?
A. Yes, sir.
Q. And that's the drive that you were talking about when
you went up there and got them back in the river and brought
tl1em on down Y
A. Yes, sir.
Q. How many times did you think that was done?
A. I helped to do it three times. I don't know it may have
been done more bv others.
Q. As far as yo11 know it was done three times Y
A. I went to drag in the drifts, if that is what you are
talkimr about.
O. He tried that three times to your knowledge and he went
hroke and then when he org-anized this Hot Springs Lumber
Company he didn't try that anymore. did he?
page 102 ~ A. Y ei:;, the Hot Springs Company did it. The
Rot Springs Company drove all that down to this
point.
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I

Q. I understand you to say the Hot Springs Lumber ComlJany then went on up to Kincaid.
A. After they got all that drove down they went up there
and built a boom up there and that was all that they done that
year.
Q. They found it wasn't feasible to float them 011 down to
this place where they always had¥
A. It was too far. When the water was raised you'd get a
piece and then fal_l on them and you'd apt to have a lot of
trouble.
Q. I see. Then you agree the water wasn't feasible to
bring these on down Y
.
A. It could have been done but it cost too much money.
Q. It was not profitably floatable Y
A. I don't know how about the profit that's why I thought
they quit down there and went up there. I don't know.
Q. In other words, they went from a point here in Covington on up above Mr. McCallister 's place because they ran into
so much trouble trying to float it down there, the distance
:and all and it cost so much to get the logs back in that they
:abandoned this mill and went up there and set up a mill?
A. Yes, sir, t);iey set up a mill up there. The Hot Springs
Company went broke too and I don't know how many times it
didn't change hands. Flynn last finished it up, I think the
Flynn Company.
Q. They had a lot of judgments against them by the landowners for damages, I understand.
A. Not that I know of. I don't know about any judgments.
There weren't no damages from here to Clifton Forge.
Q. About how often in the year would they undertake to
.
float these logs?
A. As I said before when they had a tide.
page 103 ~ Q. When they had a tide. They just had to wait
until they got a tide?
A. Yes.
Q. Sometimes it would come in the Spring and sometimes
H would come in the Fall?
A. Yes; sir.
Q. And as far as you know they tried it three times and
then they abandoned iU
.
A. Yes.
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- r

RE-DIRECT EXAMINATION.
By Mr. Stephenson:
Q. Mr. Dressler, did you ever know Mr. J.B. Botkins who
testified in this case 1
A. Yes.
Q. When did you know him t
A. \Vell, it's been so long. It's been over 50 years I reckon.
Q. Did you know him while you were engaged in this work t
A. Yes. He ~vas working for Johnson and I was working
for the other Company, he sub-contracts.
Q. "\iVho was the sub-contractor 1
A. Mr. Johnson, Botkins was working for the sub-contractor.
Q. As I said before, Mr. Johnson, the sub-contractor, had
the job of getting the logs out of the river from the drive
down to the boom f
A. Yes, sir, he had the mill up here.
Q. Who was your employer at that time?
A. First Sites and then when they changed the company I
worked for the Hot Springs Lumber Company.
Q. How many times did you actually drive logs on the
rived
A. I think about three times. Of course, they was drove
more than that but a fellow would get tired of it you know,
wading in the river and he wouldn't go every time. 'Taint
a very good job.
page 104} Q. How many times wer~ the logs driven¥

r

By Mr. Goodwin: Objection. He said he did not know.
By Mr. Stephenson: The fact is that he has said that many
times logs were driven down the river.
By the Court: Objection oveITUled.
Q. How many times were the logs driven down the river?
A. I would not venture to say, but lots of times you can see
men going along the river punching logs loose and bringing
them on in. I don't know how many times. I wouldu 't venture
to say.
Q. Over a period of years was it many times T
A. vVell, as I told you the boom was built in 1902 I think
and they operated from 1902 until about 1906 up here at
Dry Run and they moved up yonder to the best of my recollection that's been a long time ago. I didn't think I would be
called down here for tllat. I didn't set down no dates_
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Q. Of course not. Did you ever have any knowledge about
a steam boat being on Jackson Rived
A. "~ ell, I heard my Daddy, talking· about it but I don't
know.
By Mr. Goodwin: Objection.
Q. "\Vhat relation did your father have to the steamboat?
A.-

Q. Mr. Dressler, I '11 ask you this, in your lifetime here on
Jackson River have you seen people boating on the river?
A. ,vhat do you mean by hand boaU
Q. Yes, sir.
A. ,voll, yes, I've took a boat a many time to Natural Well
and put in for the fellers to fish und they'd bring it back,
years ago, to Dry Run. I hauled it up on a wagon.
Q. Yon took the boat up yourself aud brought fishermen
down!
A. I never broug11t nobody. I took the boat up there for
them and hauled it 011 the wagon but I dicln 't fish none.
Q. "\Vould they at that point in the river come on down
fisl1ing?
A. Yeh. They fished all clay and tied up somewhere and
when they got ready again they would fish on.
page 105 t YOU coulcln 't com,e from up there in a day it WOUld
take 3 or 4 days to fish clown here to Dry Run.
Q. vYas that common practice on the Jackson River through
the years? ·
Mr. Goodwin: Objection as immaterial.

RE-CROSS EXAMINATION.
Bv :oI r. Goodwin:

·q. l\fr. DrP,Rs]ei·, this boating yon are talking about you say
yon lrnu]ed tlic boat up there 1
A. Ye!s.
Q. You liau]ed it 11p and put in in an eddy up there didn't
von!
· A. I put it in up there at Natural We11, and sometimes I'd
fake the hoat wherever the men wanted it took and I got n
little something· for hau 1ing- t11e boat. Back in tl1em davs von
clfrln 't make a~ything-. If ·~Ton got a dollar for hauling ·a bout
all clay 3Ton were doing pretty well.
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Q. The only time you could get that boat down the river
woultl be when the river was up f
A. No, not that little boat once you got in the riffles there
and you could get out and pull it along.
Q. You had to get out 'and pull it on down f
A. Yes, if you wanted to.
Q. Then you'd get in it and ride to the next eddy and ride
it somewhere else?
A. You :fished where you could when the river was high.
Q. When yop 'd get from one deep hole to the other you'd
get out and pull it on down 7
A. Sometimes you would run on a rock and have to push
it off and lots of times you didn't. I have seen the river get so
low tllat you could go wading and it wouldn't even go over
vour ankles.
· Q. Sometimes it would get down so low to where you might
get thrown on tl1e rocks.
A. Yes, but sometimes it gets rough.
Q. That is true of all rivers and streams of all kinds and
sizes. At times tl1ey get up occasionally and get rough!
Q. Mr. Dressler, You say you quit the river
page 106 }- when a couple of men got drowned up there trying
to bring some logs down, was that a Mr. Jackson
and somebody else?
A. Yes, Jackson and Rucker. .
Q. They were trvin~: to drive the logs Y
A. They were floating through that boom up yonder at
.T enkins Ford.
·
,·

,·

FRANK DOUGLAS,
witness of lawful age, being duly sworn, deposes and says
as follows:
;1

DIRECT EXAMINATION.
B:v Mr. Stephenson:
Q. Your name ii:;; Frank Douglas, is it noU

A. Yes, sir.
0. Where do von liveT
A. Dry Run, Just a mile out of town here.
Q. Mr. Douglas, have yon been living in this county for
rn mw vears?
·
A: Rince 1906.
Q. During that time, have yon fisl1ed Jackson River on
mnny occasions Y
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A. Yes, sir.
Q. ·wm you state to the Court how you have fished the

]l:iver J

Mr. Goodwin: Objection.
The Court: Objection overruled.

A. How I have fished the river. I have fished it commencing in 1907, July, we would take u boat and send it to Jenkins
]-,ord to the path on the train and then we would put the boat
in the river there and fish back here to Dry Run. All my fishing
has been done with some kind of artificial bait, those little
.spinners mostly, we didn't stop to fish we just came straight
,on down the river, never stopped at all, myself, Mr. Watison,
Dr. Morrison from Lynchburg, Foster vVitt, and Mr. Jimmy
J\Iatthews have all fished it from Jenkins Ford. We would.
put the boat on the train up at Dry Run and they'd take it up
to J enkius Ford for us.
Q. vVas this done without permission from the landowners i
A. My understanding was all the time that the riverpage 107 }

Mr. Goodwin, Objected to as immaterial.
The Court: Objection sustained.
Mr. Stephenson : You don't think * {.* *
The Court: vV11en he was fishing that was in the good old
days.
Mr. Stephenson: ·we except to your Honor's ruling.
CROSS EXAMINATION.
By Mr. Goodwin:
·Q. ]\fr. Douglas, what kind of a boat was this you all took
up the rived
A. What kind of a boat? It was just a little flat bottom
boat, it ran around 12 or 15 feet long.
Q. And you could get that down the River, and you'd sometimes have to pull it over the riffles, wouldn't you 1
A. Yes, we would have to pull it over the riffles sometimes
when the water would be low.
RE-DIRECT EXAMINATION.
By Mr. Stephenson:
Q. Could you sometimes go all the way without pulling it
over the riffles 7
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A. Yes, sir, sometimes we would.
Q. All the ·wny to Covington 1
A. Yes, sir.
RE-CROSS EXAMINATION.
By Mr. Good·win:
Q. That would be the period when the river was up!
A. That would be whcu the river would be at a normnal
about a normal point there; the water would have to be clear
and we would n1ake it all the way down all right but we didn't
fish any wlien the ·water was up, the water had to,
page 108 ~ be clear.
Q. Yon contend that you could get a boat
through any rif11es between Covington and that place Jenkins.
. Ford without getting out 1
A. Yes, sir, I have several timos in my time of :fishing I
have, but the river now is much lower than it used to be.
Q. Oh, it is¥
A. It is at least 15 or 18 inches lower when it's down clear~

P. L. "WRIGHT,
another witness of lawful age, after being first duly sworn 1,
deposes and says as follows :
DIRECT EXAMINATION.

r·

By l\fr. Hart :
Q. Where do you live, Mr. ·wright?
A. I live about three miles from here at ParTish Court.
Q. "\Vere you one time Game "\tr arden in this County ·f
A. I was game warden for 32 yea rs.
Q. How much of the time were you G.ame "'\Varden in
Alleghany County?
A. 32 vears and 3 venrs in Botetourt and I moved over
I1ere ana''I had to reti~e.
Q. Then all but tI1e first three years of the time up to the
time you retired you served in A1Ioglrnny County?
A. Yes, sir.
Q. Did you police the .Tackson River during- your form as
Game Warden·¥
A. Yes, sir.
Q. ·wm you ten the Court wlietlwr during· tlrnt
time you know of any arrests on tile river-for
fishing on the river!

page 10g

~
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Mr. Goodwin: I object your Honor. It is not material to
this case at all.

Q. ·wm you answer the question y
A. Not to my knowledge. I never heard of any.
Q. In your actions as Game vV arden did you act as if that
was a public stream f
l\fr. Goodwin: Objection.
Tlie Court: Objection sustained.
Q. vVill you answer that for the record.
A. I acted as if it were a public stream.

CROSS EXAMINATION.
Bv l\fr. Goodwin :
·Q. You didn't know whether it was or wasn't, did you Mr.
"\Vright?

A. V{ ell, the people * * *
Q. I said you didn't know.
A. No.
Q. That is the issue we are trying here today, one of them,
and you don't mcau to set yourself up as knowing what the
outcome of this case is, do you 1
A. No, sir, I don't.
Q. And so even the fact that ?OU didn't make any arrests ·
could be because nobody violated the law and everybody got
permission?
A. Nobody violated the law, I can tell you that.
Q. I say they mig·ht luwc violated the law· and there might
have been some very poor policing of the river, mightn't it 7
A. Yes, sir.
Q. So it could have been clue to one of two things, either
nobodv violated the Jaw or t}rnt vou clidn 't arrest them when
they did 1
·
A. "\Vhat wa8 the question?
page 110 } Q. I said the fact that you made no arrests on
the river while s·ou were Game ·warden was either
because nobody violated the law, or if the:v dicl violate the
law vou did not arrest them. It could lrnvc been no violation
or -poor policing?
A. Absolutely.
Q. So it could be eithrr from no violation or poor policing7
A. That's right.

,.,~
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P. L. W rig lit.·
RE-DIRECT EXAMINATION.
By Mr. Hart:
Q. Did yon ever try to find out whether it was a public
stream?
A. That wasn't my business. If I seen you a fishing I'd
go and ask for your license and that's all I bad to do with it.
I didn't ask for no permits. Just so they had a license. I
told a man and woman that yon get a warrant and I'll execute

it.
Q. Did you try to find out about it being a public stream?
A. Yes, sir,· I knew about the public stream when I came
here 32 years ago that the ,Jackson River was owned by the
people on the river. That's all I know about it. I was supposed to patrol· that stream but we never stocked it.
By Mr. Goodwin:
Q. Yon say you never stocked iU
A. No, sir.
Q. Was that because it was owned by the people 1
A. No, it was because they dicln 't give us anything to stock
it with. I'd get a load of bass and trout but I never had any
bill to put them up that far.
Q. But you did not stock that stream ·i
A. No, sir, I absolutely djdn't stock anything.
Q. Was that because the people up there were exercising·
ownership over the river?
A. I don't know.
page 111 ~ Q. ·was that because the stream was not open
to the public generally'?
A. Nothing· was said about it being opened or closed, either
one. I got several calls to come up there and take up people
right above Mr. l\IcCallister's place. At that time they got off
down on the place down there and I told this lady if she
wanted them arrested to go get the warrant and give it to me
and I would serve it but she never done it. That was all for
fishing without a permit.
.
Q. During part of the time tha·t you were Game vYarden
permits were not required, were they?
A. No, they nrnde so many laws there a.t Richmond you
wouldn't know wl1ether you were violating la,vs or not.
page 112 ~

Motion by Mr. Hnrt: I want to move that tho·
complainant's case be dismissed because he has
not proved the essential allegations in his pleadings. In his
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]Jill he alleged title back to a grant from the Crown, which
.allegation we denied but he has put no evidence on as to that
.and neither has he introduced evidence to show that the grant
through which l\Ir. McCal!ister claims is physically located on
the ground where the Boemers were fishing. In the Ritter
Lumber Company case, which is a .similar case to this one,
the complainant sought to enjoin a trespasser. The Court in
the Ritter case held that title had to be proved back to the
Crown or Commonwealth or common source and that to prove
it one liad to have the engineers testify who had located the
-0ourses and distances on the ground. In other words Mr.
:McCallister has not shown that physically these people were
fishing within the boundaries of the original grant. He has
not shown that and I move this case be dismissed for that
reason. Mr. l\foCallister has i1ot introduced the grant at all
.and even if he.had I would make an additional motion for dismissal for his failure to prove title from a common grant
from the Commonwealth and for failure to physically locate
the land at the point where these people were fishing within
that grant as clearly required by the Supreme Court in the
Ritter Lumber Case.

*

*

Reply by Mr. Goodwin: This suit is not a suit to try title

to the property. The suit is a. suit to enjoin trespassers on
Mr. l\foCallister 's land. He could have acquired the title by
.adverse possession. His land is not. in question. It came from
King George of England and in the cou,rse of
pag·e 113 ~ evidence it will be shown he boug·ht it from Mr.
Andrews and the two Boerners have fished on it
contrary to his express injunction and prohibition that they
intended to keep on doing it.and that they had cursed him on
11is land and that thev had contended to the officer who arrested them and each ·one of them said that they had a right
to continue to fish there and that was, in other words showing
that they intended to continue and not to be stopped. Now,
these gentlemen have not undertaken to attack 1Ir. McCallister's title. If that issue is raised we are prepared to prove
his title and prove it back to the Colonial Grant. Our position
is that we are not required to prove anymore than that he has
title to the land for the purpose of enjoining· the trespass on
it.
By the Court: ·why dicl you not put on proof as to title.
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Mr. Goodwin: I don't understand the question that his
title is questioned.
The Court: The right to fish the Jackson River is questioned.
Mr. Goodwin: That's true, yes, sir.
The Court: He is claiming title to Jackson River at that
point.
Mr. Goodwin: Well, if they claim that they have a superiortitle when we try a rebuttal, sure prove it. 'Ne can offer
evidence right now.
The Court: · The question is not superior title.
Mr. Goodwin: If your Honor pleases, I will offer· in the
evidence at this point the photostatic copy of a grant, the
original grant, to vVilliam Jackson the person for whom the
stream was named. I furnished Mr. Hart with a copy of this ..
He has had ample opportunity to inspect it mid knows what
it is.
Mr. Hart: If your Honor pleases, his whole bill is based
on the chain of title which he alleges. He did not put it in
evidenc~. "\Vhen I deny a bill and the allegations of a bill
specifially I don't consider that it's up to me to prove that
. they's wrong and he's denied that. He has put
pag·e 114 ~ on his evidence in chief, I've put on my evidence
showing floatage and then I moved to dismiss- and
I think it is untimely and improper that he come in here at
this time with any attempt to show that title; he has had his.
opportunity in chief; that is not rebuttal; the cases are absolutely clear 011 the point that he has to prove the title. I have:
denied it.
By the Court: I didn't underRtand when yon did not put
in proof in your evidence in chief. You are asking for an
injunction to enjoin these men from fishing. You know they
are claiming- it is a public stream.
By I\fr. Goodwin: I didn't understand that it was necessary
to at that time. Mr. Hart has been supplied with tllis nll
the time. I gave him the chain of title and he hasn't questioi1ed it.
The Court: Tlrnt still does not keep you from putting on
your proof.
By Mr. Goodwin: Yes, ·sir, but then at Mr. Hart's request
I furnished him with a chain of title and told him of the grants·
and gave him a photostatic copy of it.
The Court: That still does not excuse you from putting- on
your proof.
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l\fr. Goochvin: I did not know until he had put his evidence
on what evidence he was g·oing to present ·as to the public
character of the stream, he simply claimed it but it was not
up to us to negative the public stream until some evidence had.
been proven of an affirmative defense. That's
pag·e 115 r by way of affirmative defense. They do not deny
ihc trespass but they had pleaded an affirmative
defense. Now the burden is on them to prove the affirmative
defense. It's not on me to disprove it until he has proven
his defense.
The Court: The Ritter Lumber Company case you referred
to was a question of title. This suit does not involve title.
By Mr. Hart: They bad to prove title.
The Court * * '~
Mr. Hart: No, sir, but the Hitter Lumber Company case
was an injunction to enjoin a trespass of an outsider and the
Court held that before they could enjoin the trespass of the
outsider they had to prove their title. They did not prove
their title. Now he talks of me getting the grant. I got the
gTaut and if you 'il recall in my answer I alleged that that
grant was a form grant approved by the Legislature and that
the grant was issued by the patent. office and not by the Colonial Leg·islature, and that vms the reason I asked you for
the information and I set up that us an affirmative defense
there, but since when, I don't know, that you don't have t,
come in and prove title before you get an injunction for ,
trespass and, Your Honor, I submit that that Ritter Lumber
Company case, Edwards against Riddle Lmnber Company is
just the clearest kind of a thing.
The Court: This case has been in Court for two vears
and much interest has been shown in it. · I am going to "'over-rule your motion and let him prove it.
By Mr. Hart: .Tudg.e, I want to except to allowing· this
evidence to be introduced for the reason that. he has put on hiH
proof in chief and he has not proved the title, has not proved
any title, and that. not Jrnving; proved title he is not
pag·e 116 r entitled to an injunction and it is not proper rrbuttal ffvidence. In other words,· he hasn't pui:
on his evidence and I have put on mine.
The Court: I will c-onsider that motion further. I will
let him put it on now. You can renew ·your motion when all
the evidence is in.
By Mr. Hart: Yes, sir, I just want to say that in the record.

'

\
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MH. J. C. GOODWIN,
after first being duly s,vorn, deposes and says as follows:
I am going to present the chain of title and testify as to my
examination of the records in the various counties. ]\fay it
please the Court I w·ould like to offer a photostatic copy of the
record taken from the Virginia State Library Archives division, Land Office in Book of Patents No. 29, recorded between
the date 1749 and 1751 on page 148. This gTant to "'illiam
Jackson stating as follows:
George the II by the Grace of God of Great Britian, France
and Ireland, King, Defender of the faith, to all to ,vhom
these presents shall come, Greeting: Know ye that for the
consideration mentioned in an order of our Trusty and well
beloved "William Gooch, Esq., our Lt. Govemor ancl Commander in Chief of our Colony and Dominion of Virginia, in
our Council of the Colonies granted to J olm Robinson, }Jsq.,
James ,vood, Henry Robinson, Thomas Lewis and Andrew
Lewis the 29th day of October, one thousand seven hundred
and forth-three, we have given, granted and confirmed and
by these presents for our heirs and successors do give, grant
and confirm unto ·william tT ackson one certain tract or parcel
of land containing 270 acres lying and being- in the County of
.Augusta on Jackson River and bounded as followeth, to-wit:
BEGINNING at a hickory and white oak at the foot of a
mountain by a spring near the river and running
page 117 ~ thenec up the river and cross the same 120 poles to
a white oak near an island; thence N. 25° E. 32
poles to a black onk; thence N. 40° E. 220 poles to a pine and
black oak; thence N. ~5° E. 40 poles to a white oak on the side
of a hill; thence X orthwest 38 poles to a white oak and black
oak; thence Northeast 160 poles to a hickory and locust on
a hillside; thence N ort.hwest 100 poles crossing the river to a
black oak and a hickory at the foot of the mountain; thence
along the mountain 544 poles to the BEGINNING, with all
the woods, underwoods, swamps, marshes, low grounds,
meadows, fecdin.gs m1cl his due share of all veins, mines and
quarries, as well dh;covered as not. discovered within the
hounds aforesaid, and being part of the said quantity of the
~aid 270 acres of ]and and tlrn rivers, waters and water
courses therein contained, together with flle privilege of
hunting, hawking·, fishing·, fowling and all other profits, commodities and heroditaments whatsoever, to the same or any
part thereof belong-ing or in anywise appertaining.

r·

Frank Boerner v. Frank R. McCaHister.

6J

J. C. G.ood-win.
·To have, hold, possess and enjoy the said tract or parcel
,of land and all other, the before granted premises and every
part thereof with their and every of their appurtenances
unto the said vVilliam ,Jackson and his heirs and assigns for.ever, to the only use and be/wof of him, tlle said ·wmiam Jackson, his heirs and assigns forever to he held of us our heirs
.nnd successors as of our Manor of East Greenich in the
County of Kent in fee and common soccag-e and not in captive
-or by Knight's Service yielding and paying unto us our heirs.
and successors for every ·fifty acres of land and so proportionately for a lessor or greater quantity than 50 acres the
fee rent of one shilling: yearly to be paid upon the Feast of
'St. Michael, the Arch Angel and also cultivating and improving three acres, part of every 50 of the tract above
page 118 } mentioned within three :.vears after the date of
these presents, provided always that if three years
of the said fee rent shall at any time be in arrears and unpaid
or if the said \Villiam Jackson,. his heirs or assigns do not
within the space of three years next coming after the date of
these cultivate and improve three acres part of every 50 of
the tract above mentioned, then the estate hereby granted
Bhall cease and he utterly determined and thereafter it shall
and may be luwfu1 for our heirs and successors to grant the
same lands and premises with the appurtenances unto such
·other person or persons as we our heirs and successors shall
think fit. In witness whereof we 11ave caused these our letters
patent to be made. ··witness our trusty and well beloved
Thomas Lee, Esq., President of onr Council and Commander
in Chief of our ~mid Colony and Dominion, at "'Williamsburg,
under the seal of om· said Colony, the first day· of June, one
thousand seven hundred and fiftv in the 73rd vear of our
reign. This is signed Thomas Lee, p. after it. I think they
mean President.
Motion by Mr. Hart: Your Honor, may I ask i\fr. Goodwin
a question l1ere for the purpose of preparing for another
objection. First place, I want to make the motion here that
the Court take judicial knowledge of the fnct that what be has.
just read is on the f01·m of Ludwell 's Form of patent issued
hy the patent office. It's known as Lndwell 's of 1679 and
it 'R established and set forth at 2 Henning 418 and by virtue
·of the fac.t that it jg so established as a form of ~;rant tl1at
the Court take judicial knowlerfo;e of it and of tlie fact that
land and notl1ing- elso was authorized to be conveyed; no
water rights, beds, or bodies of streams were included in
that grant if you will read it carefully the way it is set up.
0
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It's on the form of a grant. Firsff I want to move:
page 119 } the Court to take judicial knowledge that the fact
that that grant alone did not make this river a
private stream and I move to dismiss this whole proceeding
at this point. Second, I would like to ask Mr. Goodwin if heis prepared here in Court to produce a surveyor who has.
physically taken that description and placed it out on the:
ground and is able to teRt.ify that as placed on the ground it
includes the place these peop]e were fishing.
Mr. Goodwin: Yon mean a certified surveyor. I can produce somebody who has· p]atted it and will testify.
Mr. Hart: No, no, only someone who has translated that
description on the ground and can testify that on the grouncl
that it encompasses where these people were fishing.
Mr. Goodwin : I can send someone to testifv to this.
Mr. Hart: That they hnve run it on the.. ground. The·
,Tackson 's grant f
Mr. Goodwin: That this· is the land that Mr. l\foCallistcr
owns.
l\fr. Hart: No, I want to know if you are prepared to produce someone who has run ,Jackson's grant on the ground.
Mr. Goodwin: Let me come to that at the momenL
Mr. Hart: If he can't produce them I want to move it to be·
put out of Court. I want to make that motion at this point
on the authority of the Ritter case and I want to except and
state my exception.
The Court : Overruled.

nfr. Goodwin continuing with testimony.
r'i

Now, I would like to state for ·the record (hat I liavc·
examined the title to l\fr. l\IcCallister 's property going back
to the earliest conveyance I found of this was in Deed Book
1, in Botetourt County, at page 441 in which
page 120 ~ ,vmiam J RCkson conveyed the identical same description to Richard Morris, Richard Morris died
intestate and Edwnrcl :.Morris and otliers conveyed to Benjamin
Thompson in Alleghany Con11ty in Book 1, at pap:e 44~).
Benjamin Thompson and wife, Elizabeth, conveyed it to
Charles T. Tavlor and Sarah Ach, and then hv will of the
Taylors-it was a will from Benjamin Thompson and Elizabeth that was not a deed tJ1e land went to Charles T. Tav]01··
and then from CJmdes ']_,_ Taylor to George Sively, t1i'at 's
in Deed Book 2, at page 106; and from Georp:e Sively to Joseph
Sively, in Deed Book 2, page 398; from ,Joseph Sively and
wife to Flemming Keyser in DeecI Book 2 at page 503, and
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then the Flemming- Keysctr land was sold under order of Court
and conveyed in Deed Book 9, at page 529, by ·wmiam M.
McCallistcr, Special Connnissioner, to James ,v. Mann, then
in Deed Book 11 at pag·e 21G, ,James Vv. Mann conveyed the
land then described as the Keysar Farm to A. F. Davidson and
A.. F. Davidson and wife eonveyed to James Mann in Book 48,
at page 307 ; and the land was--J a mes Mann died intestate,
and left it to Louise Harmon, his daughter, and Louise
Harmon conveyed it to R. T. Kelly in Book 52, page 27, and
R. T. Kelly and wifo conveyed it to A. ,v. Kelly in Book 52,
at page 231, A. "\Y. Kelly and wife conveyed it to C. H. Andrews
in Book 56, page 423, and C.H. Andrews conveyed it to Frank
R. l\foCallister, in Deed Book 103, page 61. That is the chain
of title as I examined it beg'inniug· with McCallister and going
backward to trace it to its source.
I examined the title in Alleghany County as far back as the
records went here to the beginning of the county and found
that the land came from Bath County; that portion of Alleghany County was once in Bath; went back to the beginning
of Buth Countv and found that it had come from
page 121 ~ Botetourt Cori~1ty; I examined the records in
Botetourt County and there found the conveyance from ""William .Jackson with which the title begins. I ran
it back by personnl examination in Augusta County in as
much as this part of Botetourt County ·was once Augusta
County, Augusta County having becm formed in 1745; I w:1H
informed, and in searching· for the grant I tried to find it .i r,
Orang·e County, which I understood ·was formerly a part of
Aug·usta County, or ratlwr Aug-usta County was formerly a
part of 0Tange und found it not there and went to
Spottsylva-nia County and found it not there and then found
the grant in Richmond. V\7ould your Honor like to have thii.;
intJ·oduced in the record. I have read it.
The Court: Put it in the record.
By l\fr. Hart: I'd like to ask 1\fr. Goodwin one question before he leaves.

Q. l\fr. Goodwin, liow m:my acres were in the last <lecd
vou mentioned to l\f r. McCallister?
~ A. I believe it was 200 acres it was called. It haR been
variously called several things. Mr. l\foCallister's deed T
think calls for 200 acres.
·Q. The deed to him is 200 acres?
A. Yes, sir.
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T. M. Gathright.
Mr. Hart: To the Court: Judge, you understand my objection?
The Court: Y cs, I do.
~

T. l\f. GATHRIGHT,
a witness of lawful age, being first duly sworn,
·
deposes and says as follows :

page 122

DIRBJCT EXAl\HNATION.
By Mr. Goodwin:
Q. Your name is T. M. Gathright?
A. Yes, sir.
Q. '\Vhere do you live, Mr. Gathright 1
A I live up Jackson R.iver about fifteen miles from here in
Bath County.
Q. How long have you lived on the Jackson River or in the
vicinity of it?
A. About 20 years. Understand, I bought a lot of that
property 48 or 49 years ago but I have not lived there I just
stayed there a while.
Q. And part of the time you lived in Covington T
A. Yes.
Q. Have you acquired a lot of land at different times all
over this county?
A. Yes, sir.
,
Q. Have you also surveyed land f
A. Yes, sir. A great deal. I've spent most of my Ufe at

,,,.,-..,.

it.

Q. I wish you would state whet.her or not you platted this
land that was from the grant that I have just introduced in
evidence. To refresh your recollection, I ,vill show you this
grant?
A. Yes, sir.
page 123

~

By :Mr. Hart: Your Honor, I would like to ask
this question for the purpose of imposing an
objection.

Q. Mr. Gathright, have you surveyed that land, have you
located that land on the Q;round by transit, by survey method f
A. I own a lot of land that adjoins that but not every line,
I have surveyed most of that by surveying· my own Jail.a.
Q. You have not surveyed this land on the ground Y
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A. I have s1~rveyed all that land but two short lines, the
Eastern line and a little line where it crosses the river on the
upstream side. .All the others I have run.
Obje~tion by :i\fr. Hart= I object to his testimony as to the
<lrawing out of this p]at as immaterial and he is not qualified
here unless he can physically locate that on the ground by .an
.actual survey.
The Court: I will have to overrule the motion. He said all
except two lines.

Q. ·when did you do it t
A . .At different times from 1906 on up to 1918 and 20.
By Mr.. Hart: Your Honor, I submit that that is not proper
;evidence of a survey pertaining to this particular grant. He
.did not run it from that g-r.ant and from that description. He
has run it from other descriptions of bis property which he
:thinks comes to this. He has not put this on the ground.
The Court~ I will sustain your motion on that point.
Mr. Goodwin:
Q. Mr. Gathright, I will ask you this. You have made a plat
from this granU
A. Yes, sir.
Q. Have you fitted that plat into other plats that you have
made of the same territory?
page 124 } A. Absolutely, it fits perfectly and by other
plats that I have personally surveyed.
.
Q. Now, I'll ask you if you made this plat from the g·ranU
A. Yes, sir.
Q. Are you familiar with the landmarks as called for in
that deed, the spring· and things of that kind t
A. Yes, sir, the only thing running from this point no
-surveyor running from this corner crossing the river to that
one; it didn't say crossing the river at so many feet; that is
plated in as all surveyors will plat in as well as I know it and
I went up and looked at it and without measuring it, that
was about the center.
Q. In other words, the river ran through about the center
of tba t line?
A. Yes, sir, lines frequently called for from this corner to a
certain latter line any course crossing the stream sometimes
ihey say at so many feet or Ro many poles. It did not but I
estimated that..

,
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Q. You have run all these lines except two of them yourself f
A. Yes.
Q. ·which ones f
A. That line there (indicating-) and _this line· here (indicating).
Q. You haven't measured the line. Now, you are pointing·
at the North line as it crosses the river that is on a bearing of
N. 45° vV. 100 polesi
A. Yes, and from this corner to this comer runs:
pag·e 125 ~ ·with my own land tlrnt I have surveyed myself.
Q~. Then, that line that you've just spoken of is:
the line running along the West side of the river!
A.. Yes.
·
Q. And is the straight line from the extreme Northern to
the extreme Southern part f
.iL Yes, sir, most of those old corners a1~e still standing:.
One was cut down when the Hot Springs Railroad was built
but most of them are still standing·.
Q. Does tllis represent the land owned by Mr. ]\foCallister
at Natural Wells!
A.. Yes, Mr. :M:cCallister and l\fr..Johnson. Mr. Johnson
owns this corner over here, but the rest of it is owned by Mr~
Mc Callister.
Q. Tbat corner (indicating) that you speak of is not on the·
portion below the island here, is it 1
A. No, that portion runs from this corner up to the river
here, doesn't cross the river and on up here somewhere and
across just a little, whatever he owns up there is embodied
in that plat, is included in that. plat as a part of the old grant
that I platted by these calls and grants.
Q. Did you also, prior to making· this plat, make anotller
plat from the description that was contained in the deed from
William Jackson to Richard Morris 1
A. They corresponded. The grant and the 'William Jackson
plat, the calls corresponded exactly, and tlle plat was exactly
the same. I checked it.
Q. Now, Mr. Gathright, how long· have you lived in the vicinity of Jackson Riverf
pag-e 126 ~ A.· Since 1902.
Q. Are you familiar with tlie two booms that
have been testified about here, one was called Sites Boome and
the one up at the end of the Kincaid ·Gorge was· called the
Kincaid Boom t
1
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A. I was here when both of them were built. I am very
familiar ,vith both of them.
Q. It has been testified by one of the gentlemen who worked
there that Mr. SiteB went broke floating; log8, while he was engag·cd in this sawmill business and attempting· to float logs
down the river?
A. They hncl attempted to float logs down to a point here
just above the ft'.lteration plant.
Q. "\Vere you familiar with what went on at that time?
A. Yes, sir, when the boom broke • • •
Bv Mr. Hart:
··Q. Were you present?
A. I was here.
Q. Did you see the boom break'?
A. No, sir, but I was here that day and went right up there
and saw it a few minutes afterwards. It was here at the filteration plant and the hig·h water brought the logs down that·
those poor fellows had cut and broke it and the logs went on
throug-b.
:Mr. Goodwin:
Q. Did you see the boom after it broke, irr. Gathright?
A. I saw the boom after it broke.
Q. About how long· after it broke 1
A. The same day.
page 127 ~
Q. Do you recall the washing of logs over on
the property of adjoining landowners?
Mr. Hart: Your Honor, can't we stop him from leading?
Q. You testified awhile ag·o that there waR an attempt to
Jloat log8 down. How long· did that attempt continue?
A. W11en the boom broke the log·s went out before I got
there; they went out and were g·oing down the river here; they
never built tho boom hack. They were busted. They gathered
np a lot of log·s tlrnt had scattered along up the river and solcl
tl1em to different people and broug-bt some down up here and
cut and sawed tl1em on the mill at Alexander and this otl1er
man but not many; thev brought most of. them up the river
and sold some to Bill Johnson and sold some to different sawmill people up in there, hut that was the only big attempt they
made ancT they sold out their holding·s there * * * Do you want
me to goo on with this * * * to I forg·et who was the man that
consmnated it-to P. B. Rovanick, a Slavish Banker of Pitts-
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hurg, who sent a man, named Acanback, Acanback's father
and two or three people who had floated log·s on Greenbriar, I
can't remember the uames, over here with a thought of putting in a boom at Kincaids above the l\Iouth of Cedar Creek.
By Mr. Hart Your Honor, don't you think that's enough.
He's gotten to the fact that they quit this operation here and
some people who bad been driving· logs on the Greenbrier came
over.
The Court: He has not testified anymore than Dressler.
Mr. Hart: He basn 't driven the logs. He is speaking· of
what he learned in the neighborhood, which held us down on
the steamboat; he is just testifying as to what he heard in the
neighborhood.
page 128 ~ · A. I am testifying to what I know.
Mr. Hart:
Q. How do you know it 1
A. They bought some of the rights from me. I know very
well the whole operation. I was up there all the time.
Q. You know that.these people* * *
By !\fr. Goodwin: He can tell wl1at he knows. Mr. Hart can
ask him why he knows and how he knows on cross examination.
Mr. Gathright: I would not tell what I do not know.
·witness continuing: These people designed a plant to be
located at Kincaids. They built the plant, this man Rovanick
had a great deal of money. They built the plant there, they
built these cribs in the river to turn the logs and put a boom
in to run those logs down to the mill. They bought the land
from me to put tbe mi)l on. I know tlrnse dates they are giving· are all fictitious. I know the dat9s and I could give -you
the date of the deeds .and everything. They bought the Pot 0
Gold Williams Farm that I had bong-ht and put their mill on
it and they cut a gl'eat many logs on Big Back Creek Mountain
and dumped them into Big Back Creek the next Spring when
the big rise came. Those logs came down to Kinciad to the
mouth of Kincaid Gorge and the boom would not hold them,
the boom broke and some of those log·s we assumed went to
Newport News out into the Ocean but they landed all the way
down so much so that right here at Island Ford Bridge there
were enough logs landed there for a sa,vmill site and some old
man Hoke living over between the land here came clown there

r·
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wlth 11is mill and bought those logs and sawed them up I was
right here and bought some of the lumber.. Some of the lumber
w.as sawed up nt different places. One up here on
page 129 ~ the old Robinson Farm. Bill Johnson bad a sawmill up there and he sawed up a lot, they sold those
logs and Rovanick still had a world of logs.
The Court: You have said en,ough now..
(Witness continuing) The next attempt then was Mr. Rovanick had so much money invested in the logs up there, not as
much as his superintendant told him he did, but he had a lot
:and they were going to patch up the boom and make another
run, another drive, which they did and they sawed that and the
boom held there, but there weren't as many log·s as they had
the first time, which they did, and they saw there and the boom
l1elcl t11em. The next year 1906 Rovanick failed and they sold
J1im out. I bought a piece of the land myself.
The Court: We are trying to confine ourselves to the river.
("Witness continuing) That ended the driving of log-s and
-there was never another attempt. But before they drove that
last drive, they put in a splash dam ·up on the McCallister
Farm, Frank l\foCallister's father's place. They put in what
they call the splash clams to catch the logs there and run into
the middle and let those log·s down a little slower. They caught
them at Kincaids and sawed and got rid of them before Rova11ick made his assignment. There is lots more I could tell about
it in detail that's immaterial l1ere but I saw the whole thing.
Q. Let me ask you this, Mr. Gathrig·ht, has it ever been feasible or economical to float logs down the river?
A. No, sir.
Objection by Mr. Hart: We object, if my men weren't
,expert witnesses to the point of that, we object to him coming
in here and pretendinp; to be an expert. He hasn't qualified
-as any kind of expert, except he lived in the area.
The Court: Mr. Dressler was not qualified at all.
Mr. Hart: No, sir, I asked you if I could ask him a question as to 1902 and 1906? vVe asked that as an
page 130 r expert.
..
Mr. Hart: He hasn't qualified as any kind of
an expert, except that he lived in the area. ·
Mr. Gathright: I am not an expert.

(~
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The Court: I sustain the objection.
Mr. Goodwin: I thought you meant you could prove that
logs would float on any on Hie encl of the stream at sometime·
when tl1e- wa:ter was high enough but it isn't feasible because·
it isn't economical. Therefore, it is not a floatable stream in
respect of its being useful for c-ommerce. Now if this stream
is of sucI1 a nature that you could only float it s-ometimes and
it gets out of band and you can't conti:01 it tI1en it isn't a floatable stream either.
Q. TI1en I understand you fo say, Mr. Gathright, that tbcrewere several attempts made to float logs· on the stream up to
1906 and none since that time 1
A. They sold out in 1906. They did not cut any after 1904or tI1e Spring· of 1905 but they had logs up there to float out
but everybody tliat·tried it "rent into bankruptcy and quit.

CROSS EXAMINATION~
Bv :M:r. Hart;
··Q. I want to ask you one question. Big Back Creek is about
two or three miles. It runs· into ,Jackson Rived
A~ It comes into Jackson River at the Tower end of theupper.Jackson River Gorge. It "s a stream just about the size·
of Jackson River but it comes to the West of Back Creek
Mountain and Jackson River is East of Back Creek Mountain.
Q. It's bow many miles above Mr. :Mc Callister 1s- place 1
A. I own 17 miles from tlie Mouth of Back Creek down ta
the lower encl and I own three miles of llis place. It"s 14 miles:
above l\fr. I\:fcCallister's place to the :Mouth of Back Creek.
Q. And that is· where tbey had a boom and floated logs on
Big Bnck Creek 1
.A. No, sir, tl1ey liad a T1oorn at the Mouth of' Kincaids Gorg·e
at tI1e :MoutI1 of Cedar Creek.
Q. How far is that above l\Ir. l\foCallister"sf
A. That is- above his present place that's al)out a: miie ancI
a half I sI10uld say roughly.
Q. Above his present place ?
page 13I ~ A. Wait a mfaute, wait a minute, yes,. that is:
about rigI1t.
Q. In other words, logs were cut and put in these small dnms
up at Big Back Creek and floated down to Kincaid where tT1ere·
was a boomf
A. They never· had any splash dams on Big· Back Creek, the
only splash dam, they were going to build more but never did,.
0
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the only RplaHh dam they had was onM:r. McCallister's father's

place at the head of Kincaid's Gorge, they caught them there
and hoped that they would Jet them through there which was
only two miles from their mill.
Q. This man who did all this was a very wealth man 1
A. He was a very wealthy man, he was a Slovish banker ;
P. B. Rovanick owned all of Back Creek Mountain there.
Q. This was a fa.ily large operation 1
en, for those times he had a pretty good size mill but
A.
it would not saw as much as about twice what Bill Johnson
did, that's all.

,v

A. B. JACKSON, .
nnotller witness of lawful age, after being first duly sworn,
deposes and says as follows:
DIRECT EXAMINATION.
By Mr. Goodwin:
Q. :Mr. Jackson, how old are you, Sid
A. I will be 71 my next birthday.
Q. There has been Home testimony here about some people
who were drowned trying· to float logs down the river. I'll ask
you whether or not your brother was one of them?
page 132 ~ · A. Yes, mv brother was one and a man by the
name of Rucker.
Q. Have you been engaged in this lumbering on the Jackson
River1
A. I had been but I was not at this time. I had done quit.
That was in 1907. That was December 10, 1907, when these
two men was drowned.
Q. For whom did you work?
A. Pardon me, I can't talk very plain I've got a little throat
trouble I '11 do the best I can. The firr.;t work I did was for SiteH
and Alexander. Mr. A. B. Sites and Mr. J olm Alexander, who
was always in Covington as far as I know, I went to work for
them right up at Hickor:v Lodge where Mr. Gathright lives.
Q. What did you do there 1
A. They were building· improvements there, then what I
mean by improvements they were buildinp; n big long crib out
·of timber and filling· it with rocks to keep the logs, you understands, from going throug·h a low place and scattering out in
the fields. Mr. McLaughlin owned that place at that time.
Q. Had they ever attempted to float logs down the river?
A. I don't think they had floated any at this present time.

~
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As well as I remember that was in 1901 or 1902. I just don't
remember the exact date.
Q. Do you recall attempts during· the time that you were
working there to float logs to the milU
A. Yes, sir.
Q. About how many attempts did they make?
A. There was never but one attempt ever I knew of in a
years time to float logs down to this boom here, Sites' and
Alexander Boom. If this is not in the line of busipage 133 ~ ness you can stop me, but what we done all that
summer was where these logs would wash out in
these great big islands we would have to get permission from
the landowners and pull them back into the water so wl1en the
water would get up they would g·o on up against and we built
a wonderful lot of improvements like I was speaking of a little
while ag·o to keep the logs from spreading out in the fields and
places that way.
Q. You say there was one attempt to float them 1
A. Yes, sir.
Q. What happened that time f
A. I believe that was in the Fall of 1902, Sites and Alexander had some logs cut over here in the hollow back of Clearwater Park and we worked along this river dragging in, they
called it dragging the dry rear; it's dragg'ing the log·s back in .
the river, they had me to bring the teams, had three or four
men and I was supposed to be a kind of straw boss to keep
time, they brought the teams down to skid some logs out here
just back of Clearwater Park and that's where they got them
for this boom, and well, there would be some big butted logs
or some out !ogs that they wouldn't use for their boom logs
and we pulled them down there and just rolled them over into
the river and when we finished that the old superintendent, his
name was J. E. Laffin at Dry Run, we boarded up there at
Dry Run, and had the teams there and he said just keep and
he told me to keep the teams there at Dry Run a day or two
until I let you know and he came back m1d told me, be said the
<~ompany has sold out to another company and they are not
going to operate here, that t11ey are g·oing to build a boom up
at Kincaids and that all the men that wants to come. You bring·
the men along with you.
Q. How long had you worked for the company at that time?
A. It was one summer. I think I went to work about April,
and perhaps this was September. This drive that we're speaking about we started, their logs were hung up, just a lot of
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drift logs, and we started right here below Natural
})age 134 } vV ell and came down next to Falling Springs on
that day and then we started the next day ·and
•came just belo,v Falling Springs about 30 or 40 men. and we
camped under the trees right at I dou 't know bow to designate
that but where one road goes up to Barber and the other one
goes on up the river towards Hickory Lodg·e, a1~d the next
morning· the water w·as down and we could not do anything
and that was when they bad me to bring the teams down and
pull this out down here and as far as I know that was the only
,drive they ever did. There were lots of stray logs. I worked
up in the woods some there but I did not cut the timber. I
worked up in there and I skidded logs out and they'd have a
.great big pile of logs in the creek and hold them and that they'd
maybe have 500, 600 or 1,000 logs, in the creek, and when the
water would get up naturally some of those logs would just
float on maybe clear down here, the driving· logs. The river
would get too high as easy as it would get too low it had to be
the rig·ht kind of a tide to drive because when it got so high
it would just float all over the farms and in them big islands
:and places like that.
Q. I uriderstand that as far as you know t11ere was only the
·one drive down to Sites Mill at Sites Boom as it's called Y
A. Well, it did not get down that far but now I suppose that
some other men drove the logs from up here in back of Clearwater Park, some logs I told you was put in there before they
:sold the boom out. Somebody drove them down there and I
don't know who that was. I ,vas working for the other company at that time.
Q. That is considerably below Mr. l\foCallister's placet
A. Yes, and there was a company. Caldwell first bought
that but they dicln 't work but a little ·while until they sold out
to this man P. B. Rovanick, Mr. Gathright was speaking about.
Q. Diel you work for Rovanick?
A. I worked for bis concern about three years and worked
for this other company about one year and for bis company
about 3 years and quit latter part of 1905.
page 135 ~
Q. They located the mill up there where Cedar
. Creek comes in, is tl1at right?
A. Yes, sir.
Q. Were they successful in floating· logs 1
A. No, sir.
Q.' Diel they quit¥
A. I just don't know about them quitting but I do know they
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had considerable trouble floating- them but I had quit work and!
I don't know whether. It was just never successful. The last
work they ever did they bought a farm up there on the river,.
it was k1}own as Miss J anc :McClintic's farm. There was quitea lot of timber on that and they built a camp up there and cut
that timber,. that is where they were floating when my brother
was drowned, that place is about 4 or 5 miles above the mill
and then they. cut a lot of timber right in the gorge right up
above there. They never did much floating· way up there. Of
course, I don ''t know whether you want me to tell how they
did this or not but there'd lJc 30 or 40 men on this drive, welI
these logs would shove out in these islands and two men just
catch on each side ·with a cant hook and pulled them back in
the water. They couldn't go. more than 3 or 4 miles a clay because you practically liad to cut them off to g·et them down the·
river unless it was a great tide as I said and then they scattered all over the country.
. Q. In other words the river was not satisfactory to float
them unless it was too high and then it would put them all over·
the country so it wasn't a feasible proposition, was it. It
wasn't a thing that you could do economically, was iU

Mr. Hart: Leading.

A. Shall I answer that Y
Q. No, sir, they did not attempt to float any logs down from
Kincaicls to Covington at that stretch of the river there is a
quick run?
A.
ell, they never did get that drive, they
r". page 136 ~ worked on it about two days started on this side
of Kincaid's ; on tliis side of tl1e mouth of Cedar
Creek and drove them clown two days and hung it up there and
then tliey sold out to the other company.
Q. A re you acquainted with l\Ir. Botkins 1
A. Yes, sir.
Q. Do you know whether or not he was on that drive?
A. He never was on the drive with me, he may have drove
some of tI1em Iog·s from out up there I speak about that we
brought out from behind Clearwater Park there.
Q. You did bring some out from bel1ind Clearwater Park?
A. I put them in there and I suppose they took them on out.
Then later tbat boom broke up there it was in .January up along~
that river it was awful thick ice and the ice and logs all came
in and that boom broke and logs were scattered from here to

,v
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Clifton Forge and that is when P. B. Rovanick got in there.
The other company just made such a loss I clon 't know you
understand, but they sent 3 men, Pete Johnson, Jarid Lloyd
~nd myself, they sent us from up there to Clifton Forge scaling the logs, you understand, to get an estimation of their damages.

CROSS EXAMINATION.
Bv Mr. Hart:
·Q. Mr. Jackson, what you testified to as there being· only
this one drive, you I"nean that is the only one you physically
took part in?
A. Oh, I took part in lots of drives above there but then I
know within myself :Mister tl1at tba.t one drive was all that
came down here and hitting everybody into this boom. Course
it was lots of stray logs.
Q. Now, you've beard l\fr. ,Jeff Dressler and you've heard
Mr. Botkins, were yon on those drives with them 1
A. No, sir, as I say, I think they were driving from up there
hack of Clearwater Park, where those logs were
page 137 ~ cut in there.
Q. You heard them testify that they started up
the gorge didn't you J
A. I wasn't paying no attention to wl1ere they said they
started.
Q. You are not saying- that they did not drh:e logs from up
at the g·org;e are you?
A. No, they might have drove down as far as where we hung ~
it up. They'd start and when the water went down. They'd r 1
call that hanging up the drive, there was 30 or 40 men in the
bunch; they mig·ht lrnve heen in there, I wouldn't say that they '
was or that they wercn 't.
Q. Now, when did you come here?
A. Brother I came here a long time ago. Yott mean up there
on the river·?
Q. Yes.
A. I came there when I was eight years old.
Q. In what year?
A. It was about 1890. I was not over ten years old.
Q. You are not telling· the Court that there was only one
drive to Sites Boom in all the years Sites Boom 's been built
·
there1
A. Yes, sir, that boom wnsn 't tl1ere more than a year when
it broke and went on throng·~. I certainly am telling you that.
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Q. And these men, Mr. Dressler and all of them don't know
·what they 're talking about?
A. No, sir, I don~t say that I said that they mig·ht have drove
some logs from up there back of Clearwater Park.
Q. You were not on the team and you don't know where they
drove them from.
A. I think them logs were drove in here perhaps
page 138 ~ after I went up yonder to work.
.
Q. You did not see tbem drive them in and you
don't know where they drove them from f
A. No, sir, I don't know where they drove them from and
like I said when we were driving up yonder down to the mouth
of above Deep E:'ord Bridge the last drive was hung· up there
and there was 30 or 40 men there, they were strangers, a lot
of them was from Mt. Grove and different places.
Q. What year was this 1
A. Oh, I could not place the time brother, exactly, but I'd
say it must have been 1902.
Q. This is the only time you worked on the river just around
Sites Boom here.
A. That's the only time I worked there.
Q. How many months did you work there 1
A. ·when they sold out T went on up to this other company
and worked there up to 1905.
Q. Then you went above here up the river and worked higher
up the river until 19051
A. Yes, sir.
Q. Doing· the same type of thing?
A. Yes, sir.
Q. How many months did you work down in this part of the
riverf
A. Oh, just right down here low, I don't think I worked perhaps a month.
Q. Just a month f
A. That the only time you worked on this end of the river?
A. ThaVs the only time I worked here, where
page 139 ~ this immediate boom is. I was putting that timber
off of Leak Mountain into the river.
Q. Where were you the rest of the time, the year before that
and the year before that, where were you. What did you do
before thaU
A. I didn't understand you mean for the company?
Q. No, what did you do!
A. For myself? I worked on the farm for my father and
going to school.

\''"
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'Q. vVbere was t11is farm f
A. Up on the river near G1·e-en Mill Church.
_Q. You've seen men drive down that river other times than
'that one you took part in have you not?
A. No, sir, that was the first drive ever brought down here
I think what you're trying to get at is what I done until we
worked along the river, as I said like driving, pulling this drive
'into the river we built a wonderful lot of cribs maybe some of
t1iem 3 or 4 hundred feet long to keep the logs from ~:oing out
in low lands to keep them in the channel.
Q. Now, tell the Court one thing, back in those days if you
,did not float logs down the river how would you get them out?
A. No way to get them out I suppose.
Q. That's the only way you know of to get them out T
A. I don't know any other way to get them out. There was
11othing you could haul them on but horses and wagons then
:and you certainly couldn't do that.
Q. ·what they did was go up there to the sawmill and they
,couldn't float them down the river they went U]? to Kincaid
tGorge and put some over there and sawed them mto lumber?
A. Yes, sir, that was another company.
RE-DIRECT EXAMINATION.
By Mr. Goodwin:
Q. They t.ried I understand you to say one drive
down the river?
A. -Yes, sir.
Q. .And after that drive this company went out of business?
A. Yes, sir.
Q. And the othei· company ,vas established further up the
river above Mr. l\foCallister 's place?
.A. Yes, sir, the old superintendent told me that this other
-company considered that it was too expensive to drive d~wn.

page 140 }

Objection by Mr. Stephenson: Hearsay.
Mr. Hart:
Q. When did the railroad go in up there at Kincaid 1
A. Hot Springs Branch f
Q. Yes.
A. 1890.
Q. It went to Kincaid in 18901
A. It went to Hot Springs.
Q. I know but that past he!e at Kincaid Y
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A. Yes sir,, that went tl1roup;h Kincaid.
Q. Then by putting· the sawmill at Kincaid?' .
A. They loaded their lumber on the cars ngI1t there at
Kincaid.
Q. The-re was a ready made railroad there to Ioad it and'.
that's why they moved it up theret
A. They had a side track running- over- to their mm and
loadecl the lumber rig·ht off of their yard into cars.
page 141 } Q. So that's why they quit driving- the low point
of the river because it was cheaper to load it up
there?
A. I suppose so, I don't know.

G. W. ARMENTROUT
another witness of lawful age, being first duly sworn" deposes
and says as· follows:
·

DIRECT EXAMINATION.
By Mr. Goodwin=
Q. Mr. Armentrout, where do you liver
A. About six miles North of here on tTackson River..
Q. How long have you lived there f
A. 43 years.
Q. Where did you live before that?
A. At Caliaban up tllere part of the time and I farmed there
and I was born and raised on Potts Creek 18 miles from there.
Q. Have you been familiar with this section all your life 1
A. Practically, ever since I was about 18; Pve been know·ing· this place I've worked up here a great deal.
Q. And you llave lived where you are living. now for 43:
years·?
A. Yes, sir,
Q. Do you live on the river?'
A. Yes, sir.
Q. You have a place on tile- riverf
A. The river goes through my placer.
Q. The river goes through your place f
A. Yes, sir.
page 142 f.
Q. And you are familiar with that river and
I1ave be·en for the last 43 years f
A. Yes:,. sir,
·
Q. I wish you would state whether or uot that river bas been
used or· so it could be used for any navigable purposes of carrying commerce· on or :floating· Iog·s·t

Frank Boerner v. Frank R. l\foCallister.

81

G. TV. .Armentrout.

By Mr. Hart: Now, your Honor, let him tell what it was
used for.
A. Well, there hasn't been any use going clown by my place
there. Only fishing boats. People go down there in fishing
boats.
Q. How fai: do you live from Mr. Frank l\foCallisterf
A. w·en, it's about four miles I reckon.
Q. Are yon above him or below him f
' A. Below him.
Q. Below him?
A. Yes, ~ir.
· Q. You are between bis place and Covington Y
A. Yes, sir.
Q. Down the river f
A. Yes, sir.
Q. And you say in the 43 years you have been there you
have seen nothing on the river except a few fishing boats passing theref
A. That's all I know of. They'd take them up on trucks and
bring them back on the river.
Q. In fact they don't even try t6 go up the river in boats,
do thevf
A. N~, sir, I've never seen one do it.
Q. How deep is the river where it passes your
page 143 ~ place ?
A. There a re a couple of holes considered good
fishing water something like 8 or ten feet maybe two holes of
water.
Q. How shallow does it get f
· A. Well there is riffles right at the lower end of my place
and then one at the upper end. It's rough. I would not like
to come over it if the waters cold and I did not want to get a
dipping.
Q. Can you tell me how deep it is?
A. It's shallow.
Q. How shallow is it?
A. It's shallow enoug·h that a boat will loclg·e upon the rocks
and have to get out and get it loose or else maybe get dumped
out. Now it's up rigllt smart and has been for a good while.
Q. Has any use been made of the river since you have been.
living there for the floating of logs?
A. No, sir.
Q. Do you remember Sites Boom?
1
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A. No, I don't know anything about it. The only thing I
know is what I've heard.
By Mr. Hart: He testified he moved there 43 years ago;
that was after all this evidence about the logs.
CROSS EXAMINATION.

By Mr. R. B. Stephenson, Jr.:
Q. You moved up on the river after 1907, is that right Y
A. Yes, I've been there about 43 years.
Q. And you say you 1iave seen people on numerous occasions
travel down the river in boats, is that correcU
A. Fishing boats, yes, sir.
page 144 ~ Q. Sometimes th~y could navigate over tbe
riffles and sometimes they would hang up, is that
correct?
A. Yes, and sometimes they would go through and hang up
and get out and push them loose and sometimes they would
swirl around and get thrown out.
Q. Just depending· on th~ rise and fall of the river?
A. Yes, sir.
PIERCE THOMAS,
another witness of lawful age, being first duly sworn, deposes
and says as follows:
DIRECT EXAMINATION.

r·

By Mr. Goodwin:
Q. How old are you?
A. 64.
Q. Where do you live Y
A. 7 miles East of Hot Springs.
Q. How close do you live to Jackson Rivert
A. About four miles.
Q. Have you worked on the river?
A. You mean drive logs f
Q. Yes, sir, anything of that kind?
A. Yes, I drove logs as well.as I can remember part of the
way from Mt. Grove and started another time to Hickory
Lodge and • * •
Q. How many attempts were made to float logs down the
river?
A. I would not know.
Q. Were you successful f
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A. No..
Q. Wat was the reason why you could not do it 7
A. I was really too young.
Q. Was the operation ·successful Y
A; Yes.
Q. How many times did they drive?
A. I don't know I cannot say..
Q. Did you ever know of a drive all the way down to Sites
Boomf
A. Yes, I have heard of it but I was not on it.
Q. How many did you hear of, one or more 7
A. I would not say.
Q. How old were you when this was done Y
A. 64.
Q. You are 64 now? ·when was there an attempt to drive
the logs7
A. As well as I can :remember back about 1903; I don't
know how accurate that is.
Q. For whom did you work Y
A. I worked for the Hot Springs Lumber Company.
Q. That was the successor of Sites Lumber Company.
A. Yes, that was the successor of Sites Lumber Company.
Q. Where was their mill located 7
A. Right there at the mouth of the gorge.
Q. You don't know of your own knowledge other than what
you have heard of any attempt to drive logs on down the river
to Covington¥
A. No, sir, I don't know anything about it. Just what I've
beard..
page 146 } Q. When is the last time you have known of
any attempt to get logs out of the riverY
A. Above the mill?
Q. Any wl1ere in the river Y
A. As well as I can remember about 1907.
Q. That was the last time anybody tried it Y
A. That is the last time I worked there. Some men got
rlrowned and I got scared and left and went to work at the
West Virginia Pulp & Paper Company. I liked to have got
drowned.•
Q. You say you liked to got drowned?
A. Yes, sir.
Q. Were you with the two men who did get drowned f
A. Yes, sir.
page 145 }

·,
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C. K. KELLISON,.
another witness of lawful age, after being first duly sworn,.
deposes and says as follows:
DIRECT EXAMINATION.

By :M:r. Goodwin:
Q. Mr. Kellison, how old are you sir Y
A. 66.
Q. Where do you live¥
A. Up the river about six miles~
Q. You live on the river?
A. No, sir, off the river up near Lick Mountain.
Q. You live close to the river¥
A. Yes.
Q. You live in sight of the river y·
A. Sure.
page 147 ~ Q. How long have you lived on or in sight of
the river!
A. On or in sight of the river, well, in sight of the river
since 1910.
Q. And how long have you lived around the river or known
of iU
A. \Vell, I've know of it all my life.
Q. Have you known of the attempts that were made to float
logs on the riverf
A. Yes, sir. I helped move the first logs floated down the·
rh·er. We g·ot them up at where the mountain- ·
Q. That was before the days of the Hot Springs Lumber
Company?
A. Yes, Sites and Alexander started it. Alexander was the,
boss and Sites had the frog skins.
Q. Were you successful in floating those logs down the·
rived
A. No, sir, we didn't fmve no success. The river had no
banks and wasl1ed out in the fields. They could not be successful because they washed out.
·
Q. Could you float tI1em anytime except when it was flood .
time.
A. Just wl1en there was a good tide on was the ·only time~
By Mr. Stephenson: Objection as leading.
Q. I asked you if you were su~~essful in driving· those logs:
down the river°l

,
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A. No, we were not successful.
Q. How long did the attempts to drive continue?
A. They commenced the drive in 1901, in the
spring of 1901, and about 1907 they ended up. The last that
they drove I don't know whether they got the last logs plum
in; I drove with them do,vn to above Hickory Lodge and the
Company had no success went broke and that is the furtherest
we ever went. I don't remember them ever going any further
than that.
Q. Did other people then try iU
A. They had broke Sites, the one who had the over carry
of the boom up here at Dry Run.
Q. Sites broke first?
A. Yes, sir.
Q. And then the same thing happened to Hot Springs Y
A. Same thing happened to Hot Spring·s Company and I
don't think now we drove down to the first place when they
hung the drive in 1907 I don't mind them ever coming back
and getting the rear; I don't have any idea they ever got
them; we was punching the rear out of those fields, getting
them out. of this wreckage ; moved them out of the :fields. They
wouldn't let you put the team in but you had to roll them on
or carry them out to get them out, old man Fudge wouldn't let
you put the team in but you had to move his out but Mr.
R.evercomb ·would hit the roof and told you you did not belong
on his land; that nobody was driving his.
page 148

~

CROSS EXAMINATION.
By :Mr. Stephenson, Jr.:
Q. Mr. Kellison, I take it that they did drive logs down the
river there for a period of six or seven years f
A. In '05 it began Sites and .Alexander and in '07 they kept
l1itting at it.
·
page 149 ~ Q. Do you kno~v they did get the logs down
theref
A. They got som~ but most of them went up there in those
holes of wateT.
Q. Do you know whether or not they got the logs down and
loaded them in railroad cars?
A. The first ones ~ot in the railroad cars here and some logs
went to Island Ford Bridge and Clifton Forge got most of
them, That is where Sites potato money went.
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C. K. Kellison.
Q. I'm talking about the logs that came down to Kincaid.
Did they load them in the railroad cars?·
A. At Kincaid's they stopped. They loaded the lumb~r
there in the cars.
Q. They sawed them first, didn't they? They sawed them
at Kincaid's, didn't they 7
A. They sawed it there at Kincaid's.
Q. And they would saw this lumber they got back up on
Back Creek some miles away Y
A. They was trying to get the Back Creek lumber now,
which was supposed to come to Covington. Now that is the
one that Sites went broke on. Now that other timber that
Kincaid was getting, they was getting it rig.ht across from
Hickory Lodge and the Rivercomb place. The :first timber
was lost and went down the river. Oh! they kept gathering
logs along after the boom was and then they started up a
business.
Q. Did they take a great deal of timber out of that territory?
A. Not much. They could cut around five million of the
summer so they could drive 3, 4 or 5 million and they would
get them in the next Spring. They would get them over in
the water.
Q. That was over a period of about seven years f
A. At different times. You understand they could not drive
logs from the upper end where you roll logs in the river, what
we call the rear pin; you would not get over two miles of a
tide down the river.
Q. So they did saw the lumber that they got back up on
Back Creek some miles away?
A. Well, they was trying to get, was supposed to come from
Covington a coupl~. They was getting it right across from
Hickory Lodge and the Revercomh Place that
page 150 ~ lumber that Kincaid was getting. The first lum.
ber was lost and went down the river.

RE-DIRECT EXAMINATION.
Rv Mr. Goodwin:
·o. I understand you to say v{ben you would drive up here
on Jackson River you could get about two miles with a tide T
A. That's what you'd average f
Q. What do you mean by that?

r·
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A. They would float until the water got so low you could
drive.
Q. And you would wait until the water flooded 1
.A.. Yes, sir, wait until the next flood and drive a couple
miles again.
Q. That's how you got the logs down the stream t
.A.. Yes, sir.
Q. Sort of worried them down?
.
A. Yes, sir, just sort of worried them down. vVallowed
them out.
Q. I suppose some logs would go down Y
A. Oh yes! Some log·s would go down the river when the
tide came in. Then the logs would go on to the Staunton
River, and when we would inove them in
A~ vVhen :we would move them in when the tide came in· they
would come down for miles and then the tide goes out to
follow them out on the bank and some would flow. That is
l10w a hard drive is. More than that it takes a whole lot of
men to drive about two miles.
Q. I understand you to say that you were not successful
driving on this river, but were successful on the Greenbriar?
A. On the Greenbriar yes. No, sir, this river would put
,out three or four million a year but over in Greenbriar would
take in about 25 million and about two tides you could go
:about 50 or 60 miles there in driving but about 22 miles of
river between there and the other end and ·splice
page 151} part of it in the stream and put them down you
couldn't get it in a years time but about two drives
fo the Spring of the year .we would drive and 20 to 25 million
-we would bring them down in about two tides in the Spring.
110t

Motion by Mr. Hart: I don't mind that but I don't think
-you'd carry a yard stick into the River.
Mr. Hart to the Court: I would like to renew my motion.
He put Mr. Gathright on and he has never fixed where these
men were :fishing within that place. He has never fixed it in
there by any testimony. l\Ir. McCallister's got all the land
I take it, but nobody bas ever said that place on that stream
where they were fishing falls within this grant that each of
them put on. I have been expecting him to do it and waiting
for it so ag-ain I move that he has not fixed that grant, :fixed
these people witl1in the bounds of that grant so I move to
diRmisR the case again.
Mr. Goodwin to the Court: We have proven this to be Mr.
lie Callister 's land and Mr. ·Gathright 's testimony and the

'1
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testimony of the officer is that he was :fishing down there and
told him that he would fish through that part which was ]\fr.
McOallister.'s land and Mr. McCallister testified that they
fished in the stream as it went through his land. This is the
map of the grant and the plat, it should be. marked as an Exhibit that was made from the grant that we introduced in
the evidence. Mr. Gathright in order to satisfy Mr. Hart
would have to have been up there on the day that. these
gentlemen ,vere fishing in the 'tiver.. Otherwise,.
page 152 ~ he couldn't place it. Nobody could place it. No
engineer can go up there and plat the river and
place it. '' This. I know is the place where these men were
because I platted this farm from this grant and I saw the
men in the str.eam fishing the1·e. '' We can't go that far .
. The Couxt; I understood Mr. McCallister to say that they
· were fishing here.
·
Mr. Hart: They have not connected this plat with anything
at all. Testimony is that he does not own all this. He may
have said tllat thev fished in his land.
The Court: Y oii want me to dismiss this case on the ground
of whether it is a public stream. I want to get through with
this case once and for all.
Mr. Hart: He hasn't testified what he got from Andrews
on this particular plat. Nobody has placed that. land along
there at Natural Well in him. I want to make that motion
and I want to let it stay in to you and I want to preserve it
in the record.
The Court: I would like to get right on with this case.
Mr. Hart : I wanted to make these point. I just want to
save it for the record. I'd like to get rid of it myself but I
do feel tliat I have to make these points under the Ritter case ..
The Court : All right.
Mr. Hart: That's wl1at I'd like to do. Yes, I just want to
save it for the record.

.

•
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April 11, 1951
Hon. Earl A. Abbott
Judge, Circuit Uourt of Clifton Forge
Clifton F'orge, Virginia

In re: Commonwealth v. Frank Boerner
Commonwealth v. Ralph B. Boerner
Dear Judge Abbott:
First I want to apologize for taking so long to write and
give you the references on which we base our contention that
the Court should take judicial knowledge of the fact that the
James River, at the point the defendants were fishing, is
owned and controlled by the Commonwealth of Virginia, including· the bed under the River.
Wo base our contention on the general rule of evidence
that the Court will take judicial knowledge of the general
history or geogruphy of the Country and its legislation, particularly as to the history of rivers and general laws pertaining thereto. In this connection ~11 of 7 Michie 's Jurisprudern~e 341 under the title ''Evidence'' states:
'' §11 Geographical and Scientific Facts.-Objects may be
so connecte<l with the general history or geography of the
country, or its legislation, that they will be taken notice by
the courts and deemed of general notoriety, and sufficiently
identified without further proof. Such are rivers used as
public highways, or thoroughfares between differpage 19 ~ ent parts of the country, or which are referred to
in general ·Jaws and designated as boundaries of
the counties or other districts of country."
The early legislation of the Commonwealth of Virginia,
iueluding that prior to its independence from England, makes
it very clear that the James River was always regarded aH
the property of Virginia, and that Virginia always assumed
to exercise control over same. The various acts pertaining
to the Jnmes are set forth at page 247 of "Waters of the
State" (Embrey 1931). Set forth below will be found perti. nent comments to such of these early statutes, as in my opinion make it clear that the Commonwealth retains control over
this river.
·
11 Hen. 341 (October, 1783):
This was an act to provide for clearing of the waters of the
James River to the mouth of the Cowpasture River. Section
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IV of the act provides for tolls to be paid by persons bringing hemp, tobacco or flour by water from either of the counties of Rockbridge, Botetourt, Montgomery, Washington, or
Greenbrier through the Blue Ridge. Since this act provided
for bringing products through the Blue Ridge from Greenbrier
County, which is now in the State of vVest Virginia and
which is immediately west of the head waters of the James
River, it would seem obvious that the James River was regarded as the property of the State since it permitted the
charging of tolls to pay for the clearing of this river as an
artery.
11 Hen. 450 (May 1784):
This was an act that provided for the clearing and improving of the navigation on the James. Section I provides that
the clearing and extending of navigation of the
page 20 ~ James River from Tidewater "upwards to the
highest parts practicable on the main branch
thereof, will be of great utility". Section II provided for
the setting up of books in Lewisburg, in Greenbrier County,
to receive subscriptions to the company to accomplish the
clearing and improving the navig·ation of the James.
Section IX provided for the establishment of tolls. Section X provided that the river and its works (Canals) were
'' esteemed and taken to be navigable as a public highway''
and further provided for condemnation of land for Canals,
buildings and locks in connection with improvement of navigation on the James. Section VIII sets out the conditions
for "tolls". This section again uses the definition "highest
place practicable". It would seem obvious from this early
statute that tlrn legislators looked upon the James as a part
of the property of Vhginia and that it was a public highway. The fact tlrn t they did not specify the point to whic11
navigation would he improved shows that they knew of no
limits as to how far the state owned. In other words, it appears that tho legislators consider that :Virginia owned the
entire river. The fa.ct that there was a. judicial declaration
in Section X that the river and works were "esteemed and
fa.ken to be navigable as a public highway", and the fact
that nowhere in the provisions for condemnation was it stated
t.hat condemnation was proper for Canals through lands and
for buildings and locks which would not be within the bed
of the river itself, show conclusively the public
page 21 ~ nature nnd ownership of this river. A further
important feature in this legislation is that exnressed in Section II that books were to be set up in Lewisburg, in Greenbrier County, to receive subscriptions to the
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company which was to improve navigation on the river. The
location of Lewisburg shows that that part of the river in
which the defendants were :fishing was obviously considered
.by the legislators to be the property of Virginia.
12 Hen. 116 ( October 1785) :
This act provided that Crows Ferry at the mouth -0£
Looney '.s Cr.eek was to be considered the highest place practi.cable within the meaning of the previous statute. The previous statute had left the question of how far the James River
Com·pany must improve the river before it could collect tolls,
to be determined. This statute in 12 Hen. 116, simply defined the burden to be placed on the James River Company
as to how far it must improve navigation, but cannot be
<GOnstrued as limiting how far up the river Virginia owned.
It was a matter of much concern to the James River Company as to the burden of improvement placed on it. The
river could still be used above this point but tolls could not be
.chai'ged.
12 Hen. 220 ( October 1785) :
This statute authorized the construction of a toll bridge
.across the James River at Broad Rock Island.
13 Hen. 163 ( October 1790) :
This act authorized the State of Virginia to subscribe to
:shares in the James River Company.
13 Hen. 269 ( Octo her 1791) :
This significant statute required the proprietors
pag·e 22 } of boats or other vessels "which shall be employed
in navigating the waters of the James River and
its branches (italics mine) above the great falls of Richmond,
in the transportation of any produce or merchandise whatso-cver ", to enter the number of the boat in the County Clerk's
Office and paint on the side of the vessel the name of the
-county in which the owners lived and the name of the owners.
This showed significantly that the river was regarded as
navigable into .its branches and the regulation of smai1 boats
on the river shows clearly that Virginia exercised control over
the river.
1 Shep. 242 (1793) :
This statute gave the James River Company an additional
6 years to complete the clearing of the river and improving

1rnvig·ation thereon.
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1 Shep. 330 (1794) :
This statute provided for clearing the north fork of the
James (the Rivanna River) and provided for the clearing of
the Rivanna River from "part which shall be ascertained
by the (Trustees) to be· the highest point capable of navigation''.
This shows clearly that the legislators understood that the
State had control over the entire north fork of the James
River, to-wit,, the Rivanna River, since the legislators left it
to the Trustees to determine how far up stream they would
improve navigation. Although this is a different fork on the
James River fr.om the Jackson River, it shows clearly that
the legislators in. those days reg·arcled the entire James River
system as coming under the control of the State.
page 23 ~ 1 Shep. 375 (1795) ~
This statute allowecl for the additional subscription by the
State Treasurer to stock in the James River Company when
the owners of other shares had paid in up to $30.00 per share.
When this happened the State was to equal funds per share
paicl in by others. It was further providecl that one-half of
the sum raised was to be exclusively appropriated to the
opening and clearing of navigation through the Blue Ridgeup to Crows Ferry.
2 Shep. 159 (1799):
This statute removed the time limit for the completion of
locks on the James River. In other words, it recognized thepublic nature of the river and relaxed the requirements on
the James River Company which was attempting to improve
navigation on the river.
3 Shep. 79 ( 1804) :
This statute provided for the deepening- of the James River
at the eastern end.
3 Shep. 149 (1805):
This statute provided for clearing the north fork of theIt provided tlrnt no tolls could be charged at
the upper boundary Tine of the Town of Milton or further up
the river unless and until the north fork of· the James (thcRivanna River) was cleared to the Ilighest practicable point
and that to1Is could be charged only wl1en it had been cleared
,James River.
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"as far as may be judged practicable". This emphasizes
the fact that the entire river was under the control of the
State, hence the legislators felt free to use the term "highest
practicable point'' to determine where tolls could
page 24 be charged.
3 Sllep. 153 ( 1804) :
This statute provided for examining the dams across the
James River an<l any of its navigable branches to see if the
slope was sufficient for the passage of fish. This again emphasizes the fact of the State's control of the entire James.
3 Shep, 156 ( 1805) :
This statute provided for tolls in the eastern part of the
James River.
3 Shep. 172 (1805):
This statute provided for the opening of a road from the
mouth of Dunlop 's Creek in the County of Botetourt to the
upper navigation of the Kanawha River.
This shows conclusively that the river as far as Covington
was a definite part of the river transprotation system for
sizeable boats into the watershed of the Ohio River and further emphasizes tlw fact that the James River was controlled
by the State.
3 Shep. 256 (1806) :
This statute provided for tolls and directed the James
River Company to deepen the channel in the eastern James.
It also g·ave the power to condemn land to get rocks and dirt
to use in improvements of the river.
3 Shep. 323 (1806) :
This statute allows more time for inspection to see 'if the
work on the river complied with the act creating the James
Rh·er Company and if the navigation had been completed to

the highest practicable point. It also allowed tolls to be
charged until inspection is completed.
page 25} 3 Shep. 348 (1807):
This statute provides for the appointment of CommissionerH
to view the road between the mouth of Dunlop 's Creek and
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the Kanawha River to see if it had been completed according
to law.
3 Shep. 404 ( 1808) :
This statute granted a further extension of time for inspection of the river by the Commissioners.
Section 8 of the Constitution of the United States reads
'' to regulate commerce with foreign nations, and among the
several states, and with the Indian Tribes". The court should
take judicial knowledge of the fact that this power to regulate commerce among the states has given to the United
States a power over the waters, and the bottoms under them,
in the interest of commerce as above noted, of the navigable
rivers of the state, whether tidal or non tidal, salt or fresh,
and that this power has been exercised and is being evercised every day by the United States in its authoritatively
asserted jurisdiction over these waters for the purpose aforesaid. The fact that Virginia granted this powe1: when it
ratified the Constitution over a century and a half ago shows
clearly that she possessed control over her rivers whether
tidal or non tidal at that time. It would not seem that the
great representatives from Virginia in the framing of the
Constitution of the United States ,,~ould have granted the
rights to Virginia's rivers to the Federal Government had
they not considered that control over these rivers, and the
bottoms under tliem, was in the State. In this connection reference is made to page 161 of "Waters of the State" (Embrey 1931).
page 26 ~ Still further enactments of which the Court takes
judicial knowledge and which show that the James
• River, including the bottoms under it, and all of its branches,
were retained by tl1e State of Virginia, is found in pages
237 through 243 of "Waters of the State" (Embrey 1931).
·The first leg·islative enactments referred to therein show that
the County Courts from June, 1680, onwards were required
to clear the non-tidal and non-navigable streams clear up to
the head or uppermost source of the streams and that thev
were excused from doing this only when a person had land
on both sides of the creek to the head thereof and there was
no public, landing thereon. In the case of the Jackson River
the Court should take judicial knowledge of the fact that Jackson's River settlement was located well above Covington at
the head of tho Jackson River and that this settlement was so
located sometime between the years 1740 and 1760. Thus the
fact that there was settlement and landing above Covington
would make it obvious that it was the duty of the County
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Court to clear the J·ackson River for navigation at the point
defendants were fishing, and that therefore Virginia owned
the river at that point.
The act of October, .1784., (6 Hen. 69) directed the Court
to have the rivers and creeks cleared of stones, trees, stumps,
rubbish, hedges, weirs .and so forth at the expense of the
County. The only restriction being that the work be done
"without the force of gunpowder". This act exempted the
Courts of Counties adjoining the River Maheriu, Nottoway,
Roanoke and Rappahannock above the falls from contracting for the clearing of said river, or any of them,
page 27 } and also excepted from its operation "any person having land on both sides of the creek to the
head thereof" with no public landings thereon. This act is
highly significant in that it did not except Courts of Counties
adjoining the James River, or any of its branches, from clearing said river, thus, further confirming the fact that the
said James River was retained under the control of Virginia. It is interesting at this point that gunpowder was not
allowed to be used because of its very great value to the
settlers in repelling Indian attack.
The further history of the area suitable for judicial notice
is the fact that Jackson's River settlement was one of the
frontier settlements between 1740 and 1760. This fact will
be confirmed by reference to Kegley's ":Virginia Frontier"
at pages 112 and 113. This text is one widely used in this
"Rection and was published by "The Southwest Virginia Historical Societv" in 1938.
A further historical fact, which we contend should be judici~
ally noticed, is the fact that George Washington made a tour
of inspection of frontier forts in the year 1756 and that
many of these forts were on the Jackson River above the point
defendants were fishing and were supplied solely by river
travel. Kegley's "Virginia Frontier" above referred to, at
page 238 shows Washington's route on his tour of inspection
-and locates Fort Young just below Covington and Ft. Breckenridge well above Covington on the ,Jackson River. This
·shows clearly tlmt the Jackson River was used as a highway
for the supply of this latter for.t. The map of the Virginia
Frontier in the same year, shown at page 244 of this book,
shows Fort Dinwiddie as having been established in the year
1755 on Jackson River above Covington (it was
page 28 ~ shown as above vVarm Springs) and the chart at
page 244 of the book shows the following Forts on
.Tnckson River and their distances on the river from each
other: Dickerson's Fort ( which was supposed to be manned
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by 250 men) was located on the Jackson River 15 miles above
the point where Craig's _Creek' flows into the river. Sixteen
miles further up the river was Ft. Breckinridge (which was.
to be manned by 40 men). A further 40 miles above Ft.
Breckinridge was found :E't. Dinwiddie (which had a compliment of 100 men) and 15 miles above it was Ft. Christy ( to
be manned by 40 men). The map shows a Miller's Fort
erected in 1756 above Ft. Dinwiddie.
In other words, it is our contention that the- legislativeenactments referred to above and the general history of
Augusta, Bote.tourt, Allegheny and Greenbrier Counties, and
the general history of the branches of the James River show
that this river was from the earliest days of Virginia a main
artery between the Atlantic Coast and the Valley of the Ohio,.
and it was also an essential part of the defenses against the
Indians as the settlements pushed westward into the Valley
of the Ohio beyond the Alleghenies.
Although it would seem of lesser importance than the above
cited laws and history in determining whether or not theBoerners' cases should be dismissed, I believe the Court justified in taking judicial knowledge of the fact that in the caseof Revercomb v. Hot Svr-ings Litmber Co., 106 Va. 176, it was:
shown tllat the river was used for the floating of logs weH
above the point at which the Boerners were fishing. The
Court can, and it is believed should, also take notice
page 29 ~ of the fact that remnants of Sykes Boom can still
be found near the pulp mill in the Jackson River
at Covington, wI1ich confirms the general history of the area
and the statements in the pleadings in the Revereonib case
that logs were floated down the Jackson River above tbe point
at whicl1 the Boerners were :fishing.
I must apologize because of the length of this letter, but I
am anxious to give the Court the benefit of tl1e principles which
to my mind stand out so clearly in support of our motion that
the Court take judicial knowledge that the James River is
the property of and controlled by the Commonwealth of Virginia, including the bottoms under tlle water, and that this includes tI1e ,Jackson River, and tliat, tllerefore, tl1e cases against
tl1e Boerners should be dismissed.
Yours very truly,

JAMES- P. HART, JR.
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March 16, 1954

OPINION.
:F,rank R. McCullister, Complainant

v.
Frank R. Boerner and Ralph B. Boerner, Respondents
Frank R. IvlcCallister, the complainant, is the owner of a
tract of land in Alleghany County, Virginia, which he ac9.uited by pul'~hase from C. H. Andr_ews and wife. The land
hes on both sides of the Jackson Rrver, and by mense conveyance, can be h'aced back to grant from William Gooch,
Esq., Lt. Governor ai1d Commander in Chief of the Colony
( of George II) and Dominion of Vil'ginia, through the Council at Williamsburg, to one ·William Jackson, dated June 1,
1750. See .Virginia State Library Archives, Division, Land
Office in Book of Patents, No. 29, recorded between the date
of 1749 and 1751, on page 148.
This grant conveyed to ·wmiam Jackson a tract of 270 acres
on both sides of the river, ''with all the woods, under-woods,
swamps, marshes, low gTonnds, meadows, feedings and hi8
due share of all veins, mines and quarries, as well discovered
as not discovered within the bounds aforesaid, and being part
of the said quantity of the said 270 acres of land and the
rivers, waters and water courses tl1erein contained * * •."
This land owned by the cotnplainant is located at ~atural
\¥ ell in Alleghany County, approximately ten miles north of
the present corporate limits of the city of Covington. The
.Jackson Ri'\Ter rises in the Alleghany Mountains in Highland
and Bath Counties, flows through these counties and Alleghany County, through the cities of ·Covington and Clifton
Forge and approximately thtee miles south of the city of
Clifton Forge converges with the Co"1pasture River to form
the James. The Cowpastm·e River is equally as large as the
.Jackson Ri'1er, and also rises in the Alleghany Mountains in
HiR"hland and Bath Counties.
The respondents, so far as the record discloses, are not free
holders but fishermen, and reside in the city of Covington.
On June 28, 1950, they were arrested by the game
page 31 ~ warden. at the request of tlie complainant, for
fishing in the Jackson River at the point where the
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same passes through the property above mentioned of the
complainant. .At tbe time of the arrest they were in the
water, wading and fishing, and had g·ained access to the water
over the lands of the C&O Railway Company by letting themselves into the water by means of a rope tied to the railway
. bridge where it crosses the river ..
While respondents deny they were upon the lands of the
complainant, or in the water which flowed over his lands,
because complainant failed to prove the exact location upon
the ground of his lands, the real issue in this proceeding is
whether the Jackson River is a public stream, and if so, the
right of the respondents, or the public, to fish therein without interference from the complainant, so long as they do not
trespass upon his land and remain solely in the water.
Subsequent to the arrest of the respondents for trespass, the
complainant instituted this proceeding to enjoin the respondents from fishing in the Jackson River where it flowed through
his property, and to have the court determine the right of
the public, generally, to fish in the. river.
The respondents contend the Jackson River is a branch or
tributary of the James, is a navigable stream, whose bed is
vested in the State, and hence is a public stream. Therefore,
the court must determine whether the Jackson River is a navigable and public stream.
What constitutes a navigable stream f In Ewell v. Lambert,
177 Va. 222, 13 S. E. ( 2d) 333, the court said: '' The question
of navigability is one of fact. Its determination must stand
on the facts in each case. The test is whether the stream is
being used or is susceptible of being used, in its natural and
ordinary condition, as a highway for commerce, on which
trade and travel are or may be conducted in the customary
modes of travel and travel on water." (Citing authorities.)
Adopting the language of the opinion in this case, and applying it to the facts here, "there is substantial evidence that
,Jackson River, in its natural and ordinary condition, has
never been and it not now capable of being used for trade and
eommerce. There is no evidence of its future potentialities
for such purpose. Such use as l1as been made of it
page 32 ~ for commerce has been exceptional, occasional and
unusual, and then only to a limited extent when
conditions were favorable; This does not suffice to prove
navigability in the li~bt of facts showing the true situation
ancl condition of .Jackson River.''
The facts are that between 1901 and 1907 several attemph,
were made to float logs down the river during flood time tCl
a mill located at Dry Run, now within the corporate limits of
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the .city of Covington. The results wore disastrous and ended
in financial loss. The logs washed ashore and had to be put
hack into the wafor. This proved expensive. The cribbing
or booms built to catch them at Dry Run broke down, and
what logs did reach the mill landing, floated on down the river,
.and as one witness .expressed it, ·'to Newport News and out
into the ocean." That was prior to 1907. No further attempts were made after that time. Perhaps the coming of
the railroad or the location of mills nearer the forest may have
caused the change, but the venture, as related, was most unprofitable, and hence it can be stated the river has never
been capable of being used for trade and commerce.
It was also during this time (1901-1907) that a steamboat
was built to travel the river, but it likewise proved impracti·Cable (The river was too shallow.) and was finally confined to
short pleasure rides in one of the river eddies.
Respondents conten<l that so long as the river is floatable
in flood time, it does not necessarily have to be profitable;
and that this is the test. It is true that there is some authority which sustains the respondents in this position, but it is .
in the face of Ewell v. Lmnbert, supra, and is most impractical
in use and application.
This river certainly cannot be capable of being used for
trade and commerce when the evidence discloses that the only
use ever made of it resulted in :financial loss. Neither is it
a natural and ordinary use, even in flood time, for all the
logs to wash downstream and out into the ocean. When the
river is not flooded, it has no potential use as a highway,
then or now. And when it is flooded, it is too turbulent and
swift to successfully and profitably float logs or be used for ·
trade and commerce. In either event, it is useless as a highway.
}Jage 33 ~ In Hot Springs Dumber and M an'Ufacturing CompanJJ v. Rev ercomb, 106 Va. 176, 55 S. E. 580, 9 L.
R. A. (N. S.) 894, in dealing with the pleadings in that case,
involving an action for damages caused by floating logs down
this same river at a point above complainant's land, it was
1ield that, while a stream may not be floatable in its usual
and continuous condition, it is a floatable stream, and as
such subject to public use, if by increased precipitation at
Reasomi, recurring periodically with reasonable certainty, the
flow of water is sufficient to be substantially useful to the
nublic for the transportation of the products of the fields and
forests.
While this statement may l1e true, it is submitted that the
evidence discloses that the flow of water during increased
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precipitation at seasons was insufficient to be substantially
useful to the public. In fact, it was of such sufficiency as to
totally destroy its usefulness. Its use under the circumstances proved impractical and unprofitable.
This case was before the Supreme Court of Appeals again.
In 110 Va. 240, 65 S. E. 557, the court modified its former
rule to hold that in order for a stream to constitute a public
highway it must be of such character as it can be substantially
useful to the public in transporting the products of the field
and forest. A stream that is so narrow and rapid, and rises
and falls so suddenly and unexpectedly that it cannot be made
of substantial, practical use for floating logs is not a floatable stream; and, if the facts stated in the declaration in the
case be proved, then the stream mentioned (Jackson River)
is not a public highway.
In this conneetion the court had this to say, 110 Va. 262:.
''... • • to constitute a stream a public highway it must be of
such character as that it can be substantially useful to the
public in transporting the products of the fields and forests;
and we are of the opinion that the facts recited, if established, plainly show that the stream in question is not capable
of profitable use as a hig·hway."
· Again, on pag·e 260 of the same reporter, the court said:
•'The right of the plaintiff to reeover being dependent upon
his maintaining that the river in question was not a floatable
stream *
* the cause (was) remanded * • *.',.
page 34 ~
The court was speaking of the first appeal in 106
Va. 176. Upon the case being remanded, a jury trial
was had which resulted in a verdict for the plaintiff. Thus,.
the fact was established by the jury's verdict that the Jackson River ~as not floatable and thus, was not a public stream
or highway. And tlle court, on the second appeal, held that
from the facts recited, it was of the opinion the stream in
question was not capable of profitable use as a highway. The
effect of which was to hold t11e stream, Jackson River, was:
not a public stream.
Jackson River on June 28, 1950, in its natural and ordinar)r
condition, was not larger than it was in 1907, when it was
not profitably capable of being used for trade and commerce.
And there is no evidence of its future potential use for sucl1
purposes. It is not now and never lms been used or is susceptible of being- used as a highway for commerce. The evidence h; not sufficient to prove navi~ability, in the light of
facts sI10win~ the true situation and condition of Jackson
River. See E'Well v. Lmnbert, supra. Or floatability in its
mmal and continuous condition. See Hot Springs Lumber
$

Frank Boerner v. Frank R. McCallister.

1.01

& 111.fg. Co. v. Reverconib, 110 Va. supra. See also, 2 Minor,
,
Institutes, 14
Once a navigable stream always a navigable stream. The
respondents further contend that the James River is a navigable stream of which the court should take judicial notice,
and that the James River includes all its branches and tributaries.
However, this is not necessarily so. The James River is a
navigable stream. See Old Doniinion Iron ct Nail Co. v.
Ohescipeake & Ohio Ry. Co., 116 Va. 166, 81 S. E. 108. There
is no statute nor decision of court upon which this court can
take judicial notice that its tributaries are also navigable.
'fhe burden of establishing this fact rests upon the party
affirming it.
Unless a stream, which may be a branch or tributary of another stream, is navigable in fact or made so by law, it is not
a navigable or public stream merely because it is a tributary.
All the statutory provisions, beginning with 8 Hen. 148,
( October, 1765), expressly refer to the James, clearing the
river .for navigation; clearing the north fork of the river
( the Rivanna River) ; to stock in the James River Company;
locks on the river; deepening of the river; to provide for the
passage of fish where there might be dams; for
page 35 ~ the opening of a road from the mouth of Dunlap's
Creek to the upper navigation of the Kanawha
River (3 Shep. 172)-(1805), this last provision relating to
the James River and Kanawha Turnpike Company. Sec
"'Vaters of the State" by Embry (1931), page 247. The only
exception to any reference to any branch of the James was
to the north fork (the Rivanna River), 3 Shep. 149, (1805).
It is of historical interest to note from the examination of
these colonial statutes that 1 Shep. 375 (1795) provided for
subscriptions to the James River Company to be used exclusively to the opening and clearing of navigation through
the Blue Ridge up to Crows Ferry, and 12 Hen. 116 (1785)
provided that Crows Ferry at the mouth of Looney's Creek
was to be considered the hig·hest place practicable within the
meaning- of prior statutes for opening and clearing the river.
Crows Ferry and Looney 's Creek is now known as Buchanan,
Virginia, in Botetourt County. And it is of further interest
to know that, in tl1e opening· and clearing· of the river for navirmtion, in the building of canals and locks, Buchanan was the
highest point in fact on the river to be so developed. From
Buchanan, commerce proceeded by land to Covington, and
from the mouth of Dunlap's Creek (in the center of the present city), the highway continued by land to the Kanawha

102

Supreme Court of Appeals of Virginia

River, and hence to Lewisburg, now in the state of vV est Virginia. See 3 Shep. 172, ( 1805) ; 3 Shep. 398, ( 1808). The
route from Covington to the Kanawha River in Greenbriar
County was over what was known as the James River and
Kanaw-ha Turnpike, the approximate present location of U.
S. Route No. 60.
No where is there to be found any reference in the statutes
to branches or tributaries of the James except in 3 Shep. 149
( 1805 ), which relates to the Rivanna River. The Jackson is
a branch or tributary of the James which was born at Iron
Gate.
"A little below Iron Gate, at the southern end of the great
Valley of ,Virginia, is a mountain-rimmed world with the bold
range of the Alleghenies on the west and the billowy curves of
the Blue Ridge on the east, the Jackson and the Cowpastures
rivers unite, and the result of their union is the James River."
See '' The James'' by Blair Niles, page 3.
page 36 ~
The question of whether a stream is navigable
being one of fact, there is no evidence here that the
Jackson, a branch of the ,James, is navigable merely because
the James is. As a fact, there is no evidence the James is
navigable above Crows Ferry and Looney's Creek (Buchanan). 20 M. J. Water and ·water Courses, Sec. 21, page 61.
Respondents next claim there is no evidence they were on
the lands of complainant. Since they admit in their evidence
they were in the river Qpposite the high lands of complainant,
and since it has been determined the stream is non-navigable,
their contention is without merit. The stream is not a public
stream, and until the contrary is shown complainant is presumed to own, in this case, the whole bed.
In view of what has been said, it is not necessary to decide
the question advanced by complainant that even though the
stream be floatable for trade and commerce, this does not
carry ·with it the right to fish.
Since the institution of tllis suit, Ralph B. Boerner, one of.
the respondents, has died. This being so, this cause will abate
as to him and be dismissed but continued as to Frank Boerner,
ihe other respondent. Tl1e relief prayed for being personal,
~mhstitution of parties will not be necessary.
The court doth tl1erefore find that the ,Tackson River, above
the citv of Covingfon nnd at Natural ,¥ell, where the same
flows through the lands of complainant, is a non-navigable
Rtream and consermently private, tl1e bed of which is vested
in the comnlainant as herein described, and is not public or
veRted in tl1e public.
A decree will be entered in accordance with this opinion,
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which will enjoin the respondent, Frank Boerner, from going.
upon the lands of the complainant and he will also be enjoined
from fishing in Jackson River where the same flows through
the lands of complainant. The respondent is to pay the cost.
Respectfully,
EARLL. ABBOTT, Judge.
Filed March 17, 1954.
F. E. DILLARD, Clerk.

•
page 37}

•

•

Filed and motion amended 4-14-54.

E.L.A.
\.

April 13, 1954

Hon Earl L. Abbott, Judge
Circuit Court for Alleghany County
Clifton Forge, Virginia

In Re: Frank R. l\foCallister v. Frank R. Boerner and Ralph
B. Boerner
Dear Judge Abbott :
On behalf of Frank Boerner, M:r. Stephenson and I wish
to move that you reconsider your opinion in the above styled
-case, and deny Mr. lvicCallister an injunction. Accordingly
we do herebv so move.
In 'support of such motion we have set forth below points
in your opinion which it is submitted are contrary to the law
and decisions of this state, and some of which are not in
keeping with the cited authorities.
First error of the Court, it is submitted, is reliance on the
case of Ewell v. Lanibert, 177 Va. 222 and paraphrasing a few
lines of the opinion to apply to the Jackson River, when that
case presents an entirely different situation. In the first place,
in the Ewell v. Lambert case, the only time the creek in question bad ever been used for commerce was when an artificial
channel had been cut to the body of·water in question. That
was unusual. But it is submitted the proven use of Jackson
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River to float logs was natural, and in keeping. with the times
when it was so used. Such use lasted over many years. It
is submitted that never before in the history of Virginia ( or
elsewhere in this. country) has a financial test of profitability
been applied, and certainly the vague evidence of Mr. Gathright for the complainant, who the Court finally
page 38 ~ stopped in the giving of his exaggerated testimony,,
.
was not sufficient to permit a finding of unprofitable operation. Can anyone fairly say on the evidence intro.duced that none of the drives of logs were profitable f It is.
submitted that on the evidence there can be no such positive:
finding. Maybe the cutting of logs exceeded the available:
market, maybe there was a general depression, but certainly
it was factually shown by wit:aesses for both sides that logs.
were floated for many years.
The Court makes much of the fact that logs washed ashore ..
It is submitted that it was testified to by witnesses that many
logs floated out of the bed of a stream in a drive. That is
why it was called a "drive". The Court has taken what was:
normal and called it unusual So, also with refere nee to the:
one time the logs went over the boom. It is submitted that
this is the first time in the history of American J urisprudencei .
that too much water bas been cited as a reason a river was.
not floatable.
.
The Court se-ems to place great reliance on the second II ot
Spriit,qs v. Revercomh case,. 110 Va. 240. At page 5 of theopinion it is stated:

'' T11e Court was speaking of the first appeal in 106 Va. 176'.
Upon tlrn case being remanded, a jury trial was had which
resulted in a verdict for the plaintiff. Thns, the fact was
establisI1ed by the jury's verdict tbat the Jackson River was
not floatabie and thus, was not a public stream or highway~
And the Court, on tlie second appeal, held that from the facts:
recited, it was of the opinion the stream in question was not
capable of profitalJie use- as a biglnvay. The effect of which
was to hold tlle stream, Jackson River,. was not a public
stream.,.,

It is earnestly submitted that tTie statements in this paragTapI1 do not coincide with tl1e Courts holding in the second
Reverc01nb v. Hot Springs Luniber ConipanJ/ case. In the
first place the verdict of tT1e jury on tI1e evidence
page 39 } was g-eneral, and could have been and probably was
based on averments and evfdence of negligence in
t11e manner of the "drive-". See page· 263 of the opinion in
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that case. The court stated that the allegations in count one
of the pleadings showed non-navigability, but it (the Supreme
Court of Appeals) never passed on the facts actually disclosed in evidence. In fact, the court specifically held the
evidence was not before them. At page 272, it said: .
"vVe are of the opinion that the evidence is not properly
before us, and we are precluded from a consideration of the
instructions and the judgment refusing to set aside the verdict
as contrary to the evidence.''
It is submitted that the effect of the second Revercornb v.
Hot Springs opinion cannot in fairness be said to hold that
Jackson River is not a public stream. It is quite a long way
from saying that allegations are not demurrable to holding
that the case, even in the absence of evidence, holds that the
river was not public.
It is further submitted that the court failed to take notice
of the Colonial statutes prior to 8 Hen. 148 which it is submitted show the James River up to Jackson's Landing was
owned by the Commonwealth.
.
As to the later statutes limiting the clearing of navigation
to Crows Ferry it is submitted that the Court should consider
these as giving it notice that once it was planned to clear the
. Jackson River (not just the James) for navigation, since at
the late date of these statutes (1785) the canal company was
failing and this legislation was designed to alleviate its financial burden, a fortfor,i earlier the clearing was to go further
upstream. Even this was not enough and the canal company
failed and gave way to the railroad, just as the floatage of logs
gave way to more efficient transportation.
It is further reiterated that the Boerners' evipage 40 ~ dence shows they were :fishing opposite the C & 0
Right-of-\Vay on one side of the river, there being
no evidence they were on McAllister's side of the river. It
is submitted that it is error to hold they were :fishing in McAllister's part of the river.
It is therefore submitted that the Court should reconsider
its opinion and revise it to hold tlle Jackson River a public
stream.

Respectfully Submitted,

,JAMES P. HART, .JR.
ROSCOE B. STEPHENSON, JR.

•
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DECREE.
Jfrank R. McCallister, Complainant

v.
Frank R. Boerner and Ralph B. Boerner, Respondents
This cause came on to be heard on the 25th day of March,
1952, upon the papers formerly read and proceedings heretofore had; upon the testimony of witnesses duly taken ore
tenits in open court and reduced to writing; and was argued
by counsel.
Upon consideration whereof, and the court not being advised of its decision, took time to consider; and counsel for
the complainant and the defendants having filed their brief,
answering brief, and reply brief on the 8th day of N ovember, 1952, the 13th day of. July, 1953, and the 13th day of
J annary, 1954, respectively, and the court having read and
considered the same and now being advised of its opinion as
set forth in the written opinion dated March 16, 1954 and
filed herein, which said opinion is hereby made a part of the
record in this cause, the court doth find as a fact from the
evidence that the .Jackson River, above the City of Covington
and at Natural Well, where the same flows through the lands
of the complainant, is a non-navigable stream and consequently private, the bed of which is vested in the complainant,
and is not public or vested in the public. The court doth ac<~ordingly ADJUDGE, ORDER and DECREE that the defendant, Frank R. Boerner be, and he is hereby permanently
restrained and enjoined from coming upon the lands and
waters of the complainant for the purpose of fishing, hunting,
or any other purpose, without the prior written consent and
permission of the complainant.
page 42 ~ And it further appearing- to the Court that the
otl1er defendant, Ralph B. Boerner, lias died since
the hearing held in this case on the 25th day of March, 1952,
aml before the date of the entry of this decree it is further
ordered that this cause abate as· to him and the same be dis-
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missed. The relief prayed for being personal, substitution
of parties is not necessary.
Ei:itered this 14th day of April, 1954.
EARLL. ABBOTT, Judge.
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Recorded Chan. Ord. Book No. 18 Page 231 and .•.•••••••
. . . . . . . . . . . . . . . . . . . . Clerk
Alleghany Circuit Court, Va•

•

•

•

•

•

•

•

•

•

·· page 44}

•

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To the Clerk of the Circuit Court of Alleghany County:
Counsel for Frank Boerner, the defendant in the above
styled case in the Circuit Court of Alleghany County, Virginia, hereby gives notice of appeal from the ordered entered
in this case on April 14, 1954, and sets forth the following
assignments of error:
1. That the court erred in overruling defendant's demurrer
to complainant's bill;
2. That the court erred in granting an injunction enjoining
defendant from fishing on complainant's lands, defendant
having denied and traversed complainant's allegation that he
was on complainant's lands, and complainant having failed
to introduce evidence showing that defe~dant was on complainant's lands;
3. That the court erred in finding that Jackson River was
not a floatable or navigable stream;
4. That the court erred in holding that the Jackson River
and its bed at the point defendant was fishing did not belong
to the Commonwealth of N"irginia;
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5. That the court erred in holding that the original land
grant from the Crown colony of Virginia granted Complainant's predecessor in title the title to the river bed of Jackson
River as it passed through the land now claimed by complainant.

JAMES P. HART, JR.
ROSCOE B. STEPHENSON, JR.
page 45},

•

•

•

•

Filed J une-11,.1954.

F. E. DILLARD, Clerk_

A Copy-Teste :
H. G. TURNER, Clerk_
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