IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 554;2 .
VIRGlNIA:
In the Supreme Court of Appeals held at the Masonic
Building in the City of Staunton on Friday the 31st day of
August, 1962.
·
GEORGE F. DARDEN, JR.,

Appellant,

against
GEORGE G! LEE COMPANY, INCOB,P.ORATED,

Appell~e.

From the Circuit Court of Princess Anne County
RobertS. Wahab, Jr., Judge

Upon the petition of George F. Darden, Jr., an appeal and
supersedeas is awarded him from a decree entered by the Circuit Court of Princess Anne County on the 14t4 day of March,
1962, in a certain proceeding. then therein depending, wherein George G. Lee Company, Incorporated, was plaintiff and
Ricks Plumbing and Heating Company, Incorporated, the
petition~r and others were defendat;tts.
And it appearing thal a suspending and supersedeas bond in
the penalty ·of two thousand dollars, conditioned according to
law, has heretofore been given in accordance with the provisions ~f sections 8-465 and 8~477 of the Code, the petitioner,
or some one for him, sh~ll enter into an additional bond with
sufficient. security before the ·clerk of the said circuit court in
the penalty of three thousand dollars, with condition as the
law directs.
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OPINION.
November 21, 1961.

By stipulation of counsel the ''petition for attachment''
filed in this case by George G. Lee Company, Incorporated has
been treated as a bill of complaint to set aside as fraudulent
an assignment of certain accounts receivable of the defendant,
Ricks Plumbing and Heating Company, a corporation, to the
defendant, George F. Darden, Jr.
FINDINGS OF FACT.
The evidence shows that in the latter part of 1958, the Ricks
Corporation went through a creditor's arrangement under
the Federal Bankruptcy Act at which time the defendant
Darden acted as attorney for the corporation. Darden put up
$22,500.00 and the creditors of the corporation, including the
defendant, Lee Coll_lpany, were paid off at the · rate of approximately 40%. In return for the $22,500.00 Darden took
notes from the corporation and also received 50% of the common stock of the corporation. Darden was elected a Director
and Sooretary-Treasurer of the corporation.
The defendant corporation continued doing business, purchasing its plumbing materials and supplies from the Lee
Company.
On Saturday, June 11, 1960, it was found that the Ricks
Corporation was unable to pay its obligations a.nd the defendant Darden closed the doors of the corporation's business and
took the key. The corporation was then insolvent and it was
the defendant Darden who made the decision to liquidate the
business.
page 16} At this time the evidence reflects that there were
only two creditors of the corporation. One was the
defendant Darden to whom the· corporation owed $22,500.00
as· evidenced by the previously referred to notes. The other
creditor was the Lee Company of which Mr. R. Lee Page was
President. The corporation was indebted to the Lee Company in the amount of $20,000.00 for supplies an<;l materials.
The only assets of the corporation, as shown by the evidence,
were the accounts receivable and an inventory of supplies and
materials purchased from the Lee Company and carried on the
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books of the corporation at an approximate $18,000.00 valuation.
On the day that the Ricks Corporation closed its door there
was a meeting at its place of business attended by the defendant Darden and Mr. ·R. Lee Page of the Lee Company. At
that time there was an agreement made whereby the Lee
Company would accept the return of materials and supplies
from the Ricks Corporation for credit to the account of the
Ricks Corporation. It appears that these materials and supplies constituted the entire inventory of the Ricks Corporation. There was a further agreement that the sum of $5,495.58 which was due the Ricks Corporation for plumbing
work done at the Plantation Motel would be paid to the Lee
Company, which had furnished the materials for the job, at
the time of the closing of a mortgage loan which had been
arranged by the owners of the Plantation Motel. These
agreements were later reduced to writing on June 17, 1960.
(See Plaintiff's Exhibit 1).
page 17 ~ When the inventory of materials and supplies
was returned to the Lee Company, their value was
placed at $5,000.00 in lieu of the $18,000.00 valuation carried
on the books of the Ricks Corporation. Much of the inventory had been carried in the stock of the Lee Company for
many years and some of it had been used. Defendant Darden
approved and accepted this valuation of the returned materials.
When the defendant Darden found that the credit for the
returned materials fell far short of satisfying the indebtedness
of the Ricks Corporation to the Lee Company, he arranged to
have all of the accounts receivable of the Ricks Corporation
assigned to him. He discussed the assignment with Mr. Paul
Fox, the attorney who represented Mr. George E. Ricks, the
other principle stockholder of the Ricks Corporation. Several
days later, on July 28, 1960, the defendant Darden resigned
as Secretary-Treasurer of the Ricks Corporation and on the
same day there was a written assignment of all of the accounts receivable of the Ricks Corporation to the ~defendant
Darden. (See Defendant's Exhibit 6). These accounts constituted the sole remaining asset of the insolvent corporation
and left nothing from which the Lee Company could satisfv
the amount due it. The amount due the Court finds to be the
sum of $9,605.42 after allowing credit of $5,000.00 for the return of materials and $5,495.58 received by the Lee Comnany
a.t the closing of the loan on the Plantation Motel
page 18 ~ property.
·
It appears from the evidence that the amount of
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the accounts receivable assigned to the defendant Darden was
$12,235.49 of which he has collected $5,68L43.
It appears clear from the evidence that at the time the defendant Darden arranged for the assignment to himself of the
accounts receivable of the Ricks Corporation that the corporation was insolvent, that he knew there were no other assets out
of which the corpora.tions' creditor, Lee Company, could
satisfy its claim of $9,604.42, and that he was in control of the
financial affairs of the corporation.
CONCLUSIONS OF LAW.
The obvious and inevitable effect of this transaction was to
delay and hinder the creditor, Lee Company from satisfying
its claim. Because of his position, the defendant Darden is
chargeable with that intent. Under Sec. 55-80 of the Code, a
conveyance or assignment may be made with intent to hinder
or delay, without any intent absolutely to defraud. Either
intent is sufficient. Under such circumstances there is legal or
constructive fraud which renders the transaction void as to
creditors, (See Qu-arles v. Kerr, 14 Gratt. (55 Va.) 48.)
The law should not and does not permit a creditor in control of a corporation to use his inside position to take advantage of outside creditors in a race for the assets of a corporation when it becomes insolvent. The quotation from the
case of Oertai'n-Teed Prod'ltcts Oorpo'ration v. Wallianger,
(1937) 89 F (2d) 427, set forth on page 3 of the memoranda
of law submitted by counsel for the plaintiff appears to be a
sound statement of the principle involved :
~

"It is no answer to say that in Virginia, a preferential transfer by an insolvent corporation to a
stockholder has been held permissible in such cases as Alex(JIIuJria Savings Inst. v. Tho1nas, 70 Va. (29 Grat) 483; Plmnters' Book v. Whittle, 78 Va. 737; Reid v. PerrO'lv, 136 Va. 449,
118 S. E. 120; Beck v. Semones .Adm'r., 145 Va. 429, 134 S. E.
677, for these cases do not go so far as to authorize a preference which has been obtained by a creditor in complete
control of the affairs of a corporate debtor. The rule generfilly prevailing under such circumstances is to the contrary.
Rwhardson v. Greer, 133 U. S. 30, 10 S. Ct. 280, 33 L. Ed. 516;
Sutt.on Mfg. Oo. v. Hutchinson, (•C . .C. A.) 63 F. 496; see also,
Jackman v. Newbold, (C. C. A.) 28 F. (2d) 107,62 A. L. R. 729,
Wig,qington v. .A.u.burn Wagon Oo. (C. C. A.) 33 F. (2d) 496,
page 19

500. ,,
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There is authority that a grantee or assignee in a constructively fraudulent conveyance of transfer, who is not guilty of
actual fraud, but who is chargeable with knowledge of facts
which warrant the law in finding him -responsible for constructive fraud, is entitled to the protection of his bona fide
interest. (See 24 Am. Jur., Fraud, Conv., Sec. 124, Sec. 131).
Accordingly, it is the conclusion of this Court that the assignment of the accounts receivable from the Ricks Corporation to the defendant Darden should be set aside, and that
therefrom tl1e claims of the plaintiff Lee Company and the defendant Darden should be satisfied on a pro rata basis according to the ratio of their respective claims ($9,604 and $22,500) to the total of the two claims ($32,104). T·hat is the Lee
Company is entitled to 30% and the defendant Darden to 70%
of the proceeds of the accounts receivable. Since it appears
that the defendant Da.rden has collected $5,681.43 of the accounts receivable through his own individual efpage 20 ~ forts, he should be allowed a collection fee of 15%
on the amount collected.
It is requested that Mr. Taylor prepare a decree based upon
the findings <>f the Court, and submit it for entry with the endorsenlent of counsel
page 21

R. S. WAHAB, JR., Judge.
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DE·CREE.
This cause came on this da.y upon the petition for attachment of plaintiff George G. Lee Company, Incorporated, the
defendant and all co-defendants having appeared and answered; upon the stipulation between plaintiff, defendant
Rick's Plumbing and Heating Company, Incorporated, and
co-defendant George F. Darden that the petition for attachment so far as it applies to the· transfer of accounts receivable from Rick's Plumbing and Heating Company, Incorporated, to the said George F. Darden shall be considered by the
Court as a suit by plaintiff to set aside said transfer as having
been made in fraud of the rights of plaintiff as a creditor of
Rick's Plumbing and Heating Company; upon the testimony
of witnesses taken ore tenus; and upon the argument of counsel.
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Upon consideration whereof, it appearing to the Court
from the petition and the answer of co-defendant National
Bank of Commerce that plaintiff is entitled to an attachment
of the sum of $238.35 held by said N a·tional Bank of
page 22 ~ Commerce for the account of the principal defendant; it appearing from the petition and answer of
.
co-defendant George R. Ricks that plaintiff is entitled to an
attachment against three certain Volkswagen trucks and an
assortment of plumbing fittings held by said George R. Ricks
for the a.ccoun.t of the principal defendant; and that, pursuant
to the findings of fact and conclusions of law set forth in an
opinion of the Court dated November 21, 1961, the said transfer of accounts receivable in the amount of $12,235.49 should
be set aside, subject to the award to co-defendant George F.
Darden of a. fee for professional services in collecting a portion of said accounts receivable, said fee to be equal to 15%
of the amount collected.
It is therefore ADJUDGED, ORDERED and DECREED
as follows:
1. That plaintiff does recover of defendant Rick's Plumbing· and Heating Company, Incorporated, the sum of $9,604.42
with interest from May 20, 1960, and the costs of this suit,
subject to credits by reason of such sums as may be realized
from defendant from th'e attachments herein decreed;
2. That plaintiff has attached in the hands of co-defendant
N ationa.l Bank of Commerce the sum of $238.35, held for the
account of the principal defendant, which said sum shall be
paid to plaintiff by said National Bank of Commerce to be
credited on the judgment of plaintiff hereinabove decreed;
3. That plaintiff has attached in the hands of co-defendant
Georg·e R.. Ricks three certain Volkswagen trucks and an assortnlent of plumbing fittings, held for the account of the principal defendant, and that the Sheriff of this County shall make
sale of the attached effects as the law directs, and
page 23 ~ <>nt of the money arising from such sale pay and
satisfy plaintiff's judgment so far as the money
realized may suffice and return his account of such sale to this
Court.
4. That co-defendant George F. Darden be awarded an attorney's fee of 15% of $5,681.43, which is the amount of said
aecounts receivable which have been collected through his
efforts, said fee amounting to $852.21;
5. That co-defendant George F. Darden is a creditor of the
principal defendant in the amount of $22,500.00 and as such
doth rooover of the principal defendant his pro-rata 70%
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share of the amount of said accounts receivable which have
already •been collected, which 70% recovery in the amount of
$3,380.45 shall be retained by the said George F. Darden as a
credit on the said indebtedness of the principal defendant;
6. That co-defendant G,eorge F. Darden shall pay to plaintiff the sum of $1,448.77, being 30% of the net proceeds of said
accounts receivable collected to date, which sum shall be a
credit on the judgment of plaintiff against the principal defendant;
7. That the said George F. Darden shall forthwith reassign
the remaining accounts receivable in the face amount of $6,554.06 to the principal defendant Rick's Plumbing and Heating Company, Incorporated.
8. That out of the net proceeds of the future collection of
said accounts receivable, if any, plaintiff shall be entitled to
30% of such proceeds on account of his judgment and
the said George F. Darden shall be entitled to 70% thereof on
account of the debt held by him; and
page 24 ~ 9. That P. B. White, Esquire, is hereby appointed special commissioner to collect and remit
to the parties entitled thereto the proceeds of the remaining
accounts receivable, after deducting the proper costs of collection, including reasonable attorneys' fees, ,and he shall report his actions to the Court.
Defendant Rick's P~umbing and Heating Company, Incorporated, and co-defendant George F. Darden o·bject and except
to all the foregoing actions of the Court except the first three
numbered paragraphs of this decree, and said defendant and
co-defendant having· indicated their intention of applying to
the Supreme Court of Appeals of Virginia for an appeal, the
execution of the portions of this decree embodied in Paragraphs Nos. 5, 6, 7, 8 and 9 is. suspended for a period of ninety
days upon their giving bond in the penalty of $2,000 conditioned ace!ording- to law.
'
Enter 3/14/62.

R.s.w.
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•
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George F. Darden.
ASSIGNMENTS OF ERRORS.
For his assignments of error, defendant George F. Darden
says the following, to-wit:
1. The Court erred in awarding to plaintiff a money decree
against the said George F. Darden in the sum of $1,448.77.
2. The Court erred in requiring the said George F. Darden
to re-assign to Rick's Plumbing and Heating Company, Inc9rporated, certain accounts receivable in the face amount of
$6,554.06.
3. The Court erred in decreeing that the assignment and

transfer by Rick's Plumbing and Heating Company, Incorporated, to the said George F. Darden in the
page 27 r amount of $12,235.49 was void and should be set
aside.
GEORGE F. DARDEN, Defendant
By "\VILLIAM C. WORTHINGTON

Of Counsel

•

•

•

•

•

Filed April 19, 1962.
JOHN V. FENTRESS, Clerk

By R. H. West, D. C.

•
3/17/61
page 49
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GEORGE F. DARDEN,
called as an adverse 'vitness, having been first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION (ADVERSE).

Questions by Mr. Taylor:
Q. Now, 1\fr. Darden, let's go hack to-this was '58 when
this corporation first got into trouble. Is that correct?
A. (No reply)
Q. Well, I will put it this 'vay: you had your-there
were three bankruptcy proceedings in which either the cor-
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George F. Darden.
poration or Mr. Ricks individually were involved. Is that
correct?
A. No.

Q. How many bankruptcy proceedings was the corporation involved in 7
A. The corporation was involved in two proceedings under
Chapter 11 of the Bankruptcy Act.
Q. I see. And as I understand it, there was an arrangement of some sort-I might not be using the technical term.
A. That's Chapter 11.
3/17/61
Q'. -Chapter 11 arrangement, at which time
page 50 ~ the creditors of the corporation were paid off
forty cents on the dollar?
A. That was in 1958.
Q. 1958?
A. That's correct.
Q. And you were an officer-you were not an officer in the
corporation a.t that time?
A. No.
Q. But you were their attorney?
A. That's correct.
Q. Were there enough assets left in the corporation to pay
off the arrangement; in other words, could-were there
enough assets in the corporation to pay forty cents on each
dollar that was owed by the corporation f
A. You mean was there that much cash in the corporation f
Q. Assets.
A. I'm not sure I understand your question, Mr. Taylor.
If the point that you are trying to arrive. at was was the
corporation solvent after the debt was paid, my answer
would be no.
Q. It was not solvent after the debt was paid f
A. No.
Q. How was the debt paid f

A. You 'are talking about the debts to the
creditors?
~
Q. The debt you spoke of when you said it was
not solvent after the debt was paid.
A. The debt was paid. The corporation, under the arrangement-as I recall, Mr. P. B. White was trustee, a.nd the funds
that were necessary to pay off the indebtedness of the corporation were $22,449.00 and some odd cents. That money
was deposited to the account of P. B. Wbite, Trustee. He
subsequently paid off the cr-editors, and the court costs.

3/17/61
page 51
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George F. Darden.
Q. Now, part of that money-how much cash did the corporation have Y I take it their cash position was pretty poor.
about that time.
.
· A. I am sure it was. Now, I am not sure how much cash
was in the corporation.
· Q. Didn't you put that on your schedule f
A. I am sure I did, but the schedule was filed in October.
Q. It was ·on there; you just can't re·c.all exactly what it
was?
A. Tha.t 's correct. But the arrangement was confirmed
on the 15th or the 17th or the 16th of December of 1958,
one of those days, and the original petition in the arrangement t.hat was ultimately confirmed was filed in October
of 1958, and as I recall, when that petition was filed the
corporation had n1aybe fifty or seventy-five dol3j17/61 lars in cash.
page 52 ~ Q. I .see. So you loaned the corporation the
cash necessary to pay off on this arrangement.
Is that correct Y
A. That's correct.
Q. And in return you took notes¥
A. That's correct.
Q. From the corporation?
A. That's correct.
Q. And you took other security, I understand. Is that
correct¥
A. The notes were secured by-

The. Court : Deeds of trust on Mr. Ricks' property f
Mr. Taylor: Yes, sir.
The Witness: Mr. and Mrs. Ricks' property.
Q. Mr. and Mrs. Ricks. Mrs. Ricks was a creditor of the
corporation at that time, was she not Y
A. That's correct.
Q. Was she paid off?
A. Yes, she was.
Q. Forty cents on theA. As I recall.
Q. Forty cents on the dollar?
A. That's my recollection.
Q. Now, it was after the 16th or 17th of Decem3/17/61 ber when you entered into this agreement with
page 53 r Mr. Ricks that in return for you loaning the corporation-! said Mr. Ricks; I mean the corpora-
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George F. Darden.
tion; excuse n1e-that in return for you loaning the corporation the money necessary to pay off the arrangement indebtedness forty cents on the dollar, then you would take fifty
percent of the stock and the notes were secured?
A. No.
Q. Was it before that time '1
A. It was before that time.
Q. It was before that time. Now, did you-after the arrangement was concluded, the corporation continued in the
business of plurnbing. Correct?
A. That's correct.
Q. Did you n1ake arrangmnents with ~:fr. Page-did you
talk to 1\f r. Page about eontinuing credit to the corporation Y
A. I think it is very likely. The reason I hesitate in answerin.g· is t.l1at I tall{ed to· ~I r. Page under the originalunder the original Chapter 11 proceeding. The bankruptcy
court autl1orizcd credit to the corporation pending the final
determin~tion under the first Chapter 11 proceeding, and Mr.
l{yle authoried the corporation to have credit up to two
thousand dollars to keep the business in operation pending
the final detern1ination, and agreed that whatever
3!17 /61
creditor extended the two thousand dollars crepnge 54 ~ rlit would be a prefetTed creditor. At that time
~fr. Page, as I recall, was the largest single creditOJ·, being· owed son1e nine tl1ousand dollars.
The Court: You mean Mr. Page-you mean Lee Company was a creditor in this original Chapter 11 arrangement Y
The "'\Vitness: Yes, sir; that's correct.
The Court: You mean nine thousand dollars of the twenty·
two thousand some odd dollars was due them 1
The '\Vitness: No. The corporation owed some forty some
thousand dollars.
The Court: You put in twenty-two thousand dollars to
pay it off.
Q. Do you remmnber what the indebtedness to Mr. Page
was, l\Ir. Darden? Offhand. I'm notA. As I recall it was around nine thousand dollars, but
I'm not sure of the exact amount. I believe Mr. Page was
paid some-just under four thousand dollars in the arrangenlent.
Q. Would this be-this is a photostat. I am not going to
introduce it unless you want it. I am just using it so you can
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George F. Darden.
look at it and see what it is. Does that refresh your memory
on thatf
A. I recall the figure being somewhere around
3/17/61 nine thousand dollars.
page 55 ~ Q. This was the second 7
A. I don't know whether this was from the first
or the second. I have no way of knowing. I note the figure
you have there is eighty-seven some odd dollars.
Q. $8,789.53, to be precise.
A. The point I was getting to, Mr. Taylor, in answer to
your question about whether I discussed this with Mr. Page,
is ·back in-the first petition was filed in December of 1957, and
I think the first hearing on it was-as I recall, was in March
of 1958. At that time Mr. Kyle, Referee in Bankruptcy,
authorized the corporation to have two thousand dollars credit if some creditor were willing to extend the corporation
that much credit, and he would aUow them to be a. priority
creditor. At that time Mr. Page agreed, and I discussed it
with him a.t that time. The first petition was finally dismissed
on, as I recall, May 23rd of 1958. From May 23rd until October of 1958 the corporation continued to operate without protection of the ·bankruptcy court. During that time Mr. Page
was owed-excuse me-G.eorge Lee Company was owed
money on open account.
Q. I think we can use the terms interchangeably.
A. And of course he was no longer a priority creditor;
he was just an open a(>count. At least that's n1y understanding of the law.
3/17/61
Q. Excuse me for interrupting, but he had never
page 56 ~ been more than a priority creditor for the extent
of more than two thousand dollars Y
A. I don't recall that.
Q. That was the priority. Wasn't that your testimony as
to what Mr. J{vle said?
A. That was -what Mr. l{yle authorized. During this time
I 11'1d conversations with Mr. Page, and I believe a.fter May
23rd the bills from George Lee Company were sent to George
F. Darden ..Jr., Trustee, as I recall.
Q. You were the trustee 1
A. For Ricks Plumbing and Heating.
Q. You were trustee under Chapter 11?
A. That's correct. And as I recall, Mr. Page and I-I
l1ad an arrangement whereby I was to take assignments of

"i ..
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George F. Darden.
contracts to assure that George Lee Company-that it would
be paid for extending credit.
-:
Now, then the second petition was filed in October. :At that
time I don't believe the George Lee Company was o'\yed
anything on the current. account. It was still owed whatever
the figure was, eighty-seven hunch·ed some dollars . .fo..s !. . recall, it was somewhere around nine thousand dollars. 4-nd
that same amount which had existed prior to the first pet~tio1_1
in 1957 'vas again put in .the petition in 1958, as were ~.o~t
of the other debts. All of the current indebtedness
3/17/61
was taken care of.
pag·e 57 ~ Q. Including the debt of Ruth P~ Ricks?
A. Except for that. Tha.t was the only new debt
that wasn't included?
Q. New debt~
.A. As I recall.
Q. 'Veil, we are not holding you to that.
eII, now let's get back to December of '58. That's when
yon reorganized this corporation.
A. I an1 not sure technically it was a reorganization.
Q. "\Vell, I didn't 1nean to use the term in its technical
sense. I nwant that you stepped into the affairs of the corporation as aA. Stockholder.
Q. -stockholder?
A. That's correct.
Q. In December of '58?
A. That's correct.
Q. Yon made an agreement, as I understand it, with ~1r.
Ricks that-your-Mr. Worthington has said somethi.ng
about he was to run the ·business as long as he was staying
sober and everything was going along all right.
A. That's substantially correct, yes.
Q. It was at this time that you loaned them the n1oney
that's evidenced bv those notes?
3/17/61
A. That is cor~ect. December of 1958.
page 58 ~ Q. And then the corporation-well, when did you
send your bookkeeper down there to keep the
hooks? Or, I'm not sure-when did you send Mr.s. Fantone
down the"e to st.a.rt keeping the books for this corporation?
A. I believe M~rs. Fantone was employed in September of
1959, as I recall.
Q. September of '59?

"r
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Ge!Jrge ·F. Darden.
A. Yes.
Q. She had worked for you previously to that Y
A. No.
Q~ She .had not?
A. No.
Q. But you were instrumental in her going down to theA. That's correct.
Q. -to the Ricks Company T Now, back back to December
of '58 again. You made this agreement with Mr. Ricks that
you would take it over, that you would take over the active
n1anagement of the company if-or, what was the agreement?
I will put it that way, Mr. Darden. What was the agreement
you made with Mr. Ricks Y
A. The agreement, as I recall, was rather lengthy. I agreed
that I would lend to the corporation a certain sum of money
-as I recall, $22,500.00-that if--all these things
3/17/61 were predicated on confirn1ation by the bankruptcy
page 59 ~ court. As I recall there were fifty-five shares of
Ricks Plumbing and Heating Company, Incorporated, outstanding, and incorporated in this n.oo-reement was
that I would acquire from Mr. Ricks a sufficient number of
shares so that-there were two other stockholders. Mr.
Ricks had, as I recall, fifty-three shares and his twoQ. Co-workers Y
A. -his two head plumbers each have one share apiece.
We agreed that their stock would ·be retired or purchased
in and that ~fr. Ricks and I would end up with fifty percent
Df the stock in any event.
Q. Fifty percent. eachf
A. Fifty percent each.
Q. You were to have fifty-five shares and he was to have
fifty-five shares Y
A. No. There was not to he any stock purchased in the
corporation.
Q. I see.
A. I would purchase a sufficient number of shal'es of
Ricks's stock-as I recall, twenty-six shares from Mr. Ricks,
one share from one of the other plumbers, and one share was
purchased by the corporation, so that there would be fifty-four
shares outstanding.
Q. I see.
A. Now, I still haven't answered the earlier
3/17/61
page 60 ~ question of yours, Mr. Taylor. You asked me if
I had any conversation or did I arrange the credit
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George F. Darden.
of Ricks Plumbing and Heating Company, Incorporated, with
Mr. Page. Now, I don't recall whether or not I had any
conversation with Mr. Page after the arrangement was confirmed. However, I do recall sometime that winter bills from
George Lee Company continued to come to me as trustee,
and I wrote to the George Lee Company and advised them
that I was not trustee and that I was in no way personally
responsible for any of the obligations of the Ricks Corporation, and in the future to please send all bills to Ricks
Plumbing and Heating Company, Incorporated, at their address at Virginia Beach.
The Court: That is the winter of 1958 T
The Witness: That was the winter of-the arrangement
was confirmed in December of '58.
The Court: No. When you informed Mr. Page that you
were. no longer trustee.
The Witness: That was, I believe, as I recall, in February
of 1959. You see, I acted as a trustee for Mr. Page fromThe Court: When was the arrangement concluded, the
second arrangement T
The Witness: The second arrangement was confirmed, as
I recall, somewhere around December 15th or 17th of 1958.

3/17/61
page 61

~

Q. Now-

The Court: Just a minute. Let me, Mr. Taylor.
And under that arrangement I understand the Lee Company was paid approximately four thousand dollars on about
an eighty-seven hundred dollars indebtedness T
The Witness: That was my understanding. The actual
distribution was made by P. B. White.
The Court: Mr. Taylo~.
Q. What was this obligation that was paid off to Mr. Paget
A. That was debts of the corporation that were from prior
to December of 1957.
Q. The debts of the corporation or debts of Mr. Ricks
individually?
A. I believe that's a collateral issue. I'm not sure that
that's an issue, but the corporation-long before I had anything to do with the corporation-the corporation was formed
in April of 1956, and one of the major problems thRJt I had.
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.in filing the petition for arrangements was distinguishing
between creditors of Ricks Plumbing and Heating Company,
Incorporated, and creditors of G. E. Ricks, trading as Ricks
Plumbing and Heating.
3/17/61
Now, as I recall, Mr. Ricks had given Mr. Page
page 62 ~ a note to secure some indebtedness, and if I am1 believe I am correct in saying that Mrs. Ricks
was on that note also.
Q. I see. Now, so this is the note that-Mr. Ricks's note
to Mr. Page was the note that was paid off in that arrangement?
A. That's correct.
Q. With Mrs. Ricks's endorsement on it 7
A. That's correct.
Q. Now, as a matter of fact, Mr. l{yle, the Referee _in
Bankruptcy, .said-he just threw his hands up. Didn't he say
at the time he couldn't tell which was Mr. Ricks's individually
and which was the corporation indebtedness'
A. Thats' correct.
Q. You remember his words, because I wasn't there.
A. What I did initially-actually, you were correct; I had
forgotten this. I believe initially I filed petition for Mr.
Ricks personally and for the corporation, and I came in and
Mr. Kyle said, "l\fr. Darden, you can't do that. The corporation and 1\{r. R.icks are two entirely separate legal individuals, and you will have to amend by filing a petition for
each of the individuals, one for Mr. Ricks personally and
one for the Ricks corporation.'' And that was done. And I
told him that I felt sure that I was going to have-that one
of the reasons I had done it that way was because
3/17/61 there wasn't any way in the world for me to tell
page 63 ~ which was debts of his personally and which were
his or which were debts of the corporation. And
as I recall, my procedure in handling it was that I-all debts
that were plumbing debts were assigned to the corporation.
Any plumbing debts that I could determine predated 1956
'vere put on Ricks's personal statement aiJ.so, his personal
petition for an arrangement, and in addition I believe there
may have been some obviously personal debts like light bill
to his house or something, I have forgotten, or state income
taxes.
Q. Mr. Darden, didn't you tell 1\fr. Page you were paying
off Ricks' personal obligations and the. corporation was starting off clean when you attempted to get credit for him to
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sell Ricks Company equipment in order that they · could
operate?
A. Restate that question, please 1
Q. Do you remember telling Mr. Page that you were paying off the obligations of Ricks personally and that the corporation was starting off clean Y
A. I am sure I never told Mr. Page anything using the
words that you used.
Q. Well, did you give Mr.-do you know whether you ever
said anything to Mr. Page that could give him the idea that
the corporation was starting off clean Y-and by clean I
mean that they were not saddled with an excessive indebtednessT
3j17j61
page 64

~

The Court : I imagine this arrangement of creditors in which they paid off forty percent, as a
matter of law they started off free of any indebtedness that
existed prior to the filing of the petition, did they not?
Mr. Taylor: Your Jionor, the point, of course, that I am
raising- is this: that 1\1:r. Page feels that-felt just as you
did that the corporation was starting off clean after this arrangement proceeding, but as a matter of fact, as it turns out
the corporation was starting out twenty-two thousand dollars
in debt to Mr. Darden. And it is Mr. Page's contention that
he was misled into believing-maybe not by anything that was
positively affirmed, but by what was left unsaid, that he was
misled into believingMr. Worthington: Your Honor, I think at this stage we
are going to have to insist on testimony rather than argument, because I think that gets pretty close to fraud. ·Mr.
Taylor is saying what Mr. Page is going to testify, which
is already in opening statement. I think we ought to have the
testimony pretty closely limited, because we are now getting
into fraud. If Mr. Darden told Mr. Page some3/17 /61 thing that wasn't true, this whole transaction takes
page 65 ~ on a different flavor. So I think, Your Honor, we
would now stand in a different position as to the
mode of trial of this case. "\Ve are going to start objecting to
leading questions on matter not properly to be led on and
also strict rules of evidence when we get into this area. Otherwise, we are pretty much in accord.
Mr. Tavlor: I should have said that off the record, of
~our.se. I-Iis Honor's question prompted that. I wouldn't
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have put that in evidence; naturally, didn't intend to put
that on the record.
The Court: Proceed. I thought probably we were going
into a collateral matter which we could dispense with, because
it was clear to the Court as a matter of law that under the
Bankruptcy Act that arrangement of creditors under Chapter
11 was a discharge of all obligations which were listed.
Q. Mr. Darden, is it not true that in-on the 19th, say, of
December 1958 that in actual effect, as a rna tter of actualwell, the Ricks corporation 'vas indebted to you a.t that time
in the amount of twenty-two thousand dollars, rough figures Y
A. That is correct.
Q. This was after the arrangement Y
3/17 j61
A. That is correct.
page ·66 ~ Q. After the arrangement had been concluded?
A. Right. As I recall, the books showed at the
end ·of 1958, which was after the arrangement-within two
weeks of the arrangement the books of the corporation reflected that the corporation had a deficit net worth of somewhere around a thousand, thirteen hundred dollars.
Q. I think that'sA. In other words, the assets ·of the corporation were just
slig;htly less than $22,500.00.
Q. And you carried a.s a liability-non-current liability
notes payable, others, $22,500.00!
A. That's correct. I am not sure-as I say, I am not sure
that I ever told Mr. Page that I personally was the one who
had put up the money. I know I had approached Mr. Page since
he 'vas a substantia.} creditor of the Ricks corporation, had
done a tremendous amount of business for the Ricks corporation over a good many years, that he might be interested
in helping rejuvenate this corporation, which obviously had
had a g-ood bit-there was a. good bit of reason to think that
it could be a successful business, and Mr. Page, of course, or
the Georg·e Lee Company, of course, would profit from Ricks
corporation being a successful business. Mr. Page told me
when I approached him with the idea of lending the corporation some money to-so that this arrangment could
3/17/61 be worked out, said that he was not interested at
page 67 ~ that time in putting in any additional money.
I tried to get several of the banks to extend! believe at that time the National Bank of Commerce had
a deed of trust on Ricks real estate for eleven or twelve
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thousand dollars. I tried tQ get the real estate refinanced
for Mr. Ricks, and none of the. banks, none of the lending
institutions were willing to make any additional loans.
But I don't know that I ever told Mr. Page any time near
the time of the arrangement that I personally was the one
that put up the money, made the loan to the corporation to
enable it to pay off the creditors under the arrangement. I
do know that I told Mr. Page that any time he wanted any
figures concerning the business that he was welcome to them,
and that I instructed both the bookkeepers who were employed there during the time from December of 1958 until
June of 1960-that was Mrs. East, who was there for a
while, and in September of 1959 she was replaced by Mrs.
Fantone, and both of them were instructed to give Mr. Page
any information he wanted in connection with the finances
of the corporation. Since he continued to be the largest
single creditor, he had a very obvious-the largest single
creditor outside of myself, and he had a very obvious interest
in the business.
Q. It is true, too, is it not, Mr. Darden, that as late as
February, I think it was, of 1960, you wrote Mr.
3/17/61 Page saying that you were going to pay a certain
page 68 ~ amount on account, and you were working out
some way so they could pay up the indebtedness
due to him?
A. As I recall the wording of that letter, Mr. Taylor-you
probably have a eopyMr. Worthington: Would you like to .see it? I think
we have got a copy.
A. (Cont'd) My recollection of the language was that was
a proposed plan that wasQ. I think you are right. I think that was the very words,
proposed plan.
Mr. Worthington: Here's a copy of the letter. (handing
letter to witness)
A. Would you like for me to read that letter 7
Q. You can read it if you like, Mr. Darden. It's of no.A. That's all right.
Q. Now, you say that the indebtedness that was paid off
in the arrangement was a note?
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A. You mean to Mr.-to the George Lee CompanyY
Q. To Mr. Page and George Lee Company?
A. I think it was. As I recall, Mr. Page did have a note
which had been a good bi.t larger than eighty-seven hundred
dollar.s or nine thousand dollars. As I recall, this note was
signed by both Mr. Ricks and Mrs. Ricks. Now,
3j17/61 what the date of that note was, I don't know. I feel
page 69 ~ sure that l\fr. Page would be willing to verify.
Q. And in whose name was the real estate at
that timeT
A. At what time?
Q. At the time that note was made?
A. 1\TI1ich-are you talking about the note to Mr. Page!
Q. Yes, sir.
Q. I don't know the date of the note to Mr. Page. I presume that the real estate was in the name of-there werl'
four-1\fr. and ~Irs. Ricks owned four lots in Rlock 37. I
think, Virg-inia Beach Development Company, which is between 19th and 20th Streets, between Cypress A venue ::md
Mediterranean Avenue.
Q. Some of these lots were in Mrs. Ricks's name?
A. If I recall, there were two lots.
Mr. Worthington: Your Honor, I don't really see n1uch
relevance or materiality.
The Court: I am going to sustain it so we won't get too
far afield. I don't see it's material at all.
}fr~ Taylor: Very well, Your Honor.
Q. Now, let's get to July of this year. Did you call l'vir.
Page to come down to the beach and discuss the affairs of
Ricks Plu1nbing Company with you?
3/17/61
A. Yes. l\ir. Page and I had conversations about
page 70 ~ the Ricks corporation on a good many occasions
stretching over a three-year period. Now, the corporation closed doors on June lOth of 1960-I believe that
the date is correct-and some time right around that time Mr.
Page came down and we had a conference. I believe 1\fr.
Page, Mr. Ricks, and ChTis Yoder and Harry Themides were
all present. I believe 1\{rs. Fantone was present also.
Q. Was this a.t Rick's place of business?
A. That's correct. At that time we discussed the amount
of money that was owed to Mr. Page or owed to George Lee
Cmnpany.
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Q. Was this lOth of June date, was that the date that you
took the key away from Mr. Ricks! As close as you can
remember. I am not trying to pin you down on absolute
dates.
A. I think that is a pretty brutal :way to put it. I'm not sure
I took the key away from Mr. Ricks. The shop was closed
and all the men were notified.
Q. Part of your agreement. Is that correct?
A. That is correct.
Q. In other words, at this point, around the lOth of June,
you told Mr. Ricks you \vere going to have to take
3/17/61 over the business or close down the business, to l:ISe
page 71 ~ your term?
A. That's correct.
Q. And :Mr. Page went down there about this time and
talked to l\fr. Ricks. "\Vas that at Mr. Ricks's office; was that
the time you were talking about when you had this conference?
A. I believe-this, of course, is rank hearsay, but I believe
I recall someone telling me that l\{r. Page and Mr. Ricks had
some discussion between them, hut I was not present at that
discussion. This was immediately after the place was closed
up.

Q. Now, you had called this conference?
A. Excuse me?
Q. Had you called this conference that we are discussing f
Did you call Mr. Page and ask him to come down for a conference?
A. l\{r. Taylor, I am sorry, I can't answer that question, because I don't recall. I do recall that the Atlantic Court
~Iotel job-! believe that the name of it is the Plantation
l\{otel, was being finished about that time, and of course, Mr.
Page-l assume that when Mr. Page heard that the business
had been closed he wanted to know-I think at that time his
books indicated that the Ricks corporation was indebted to
him somewhere in the neighborhood of twenty thousand dollars, and he was understandably disturbed, because when he
heard that the business had been closed3/17/61
Q. I see.
page 72 ~ A. Now, I don't know who called who.
Q. But when he got down there he found out-or
the day when he got down there for that conference he found
out actually the business bad been closed the day beforef We
don't know exact dates.
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A. I ~believe so. My recollection is this meeting which Mr.
Page and Mr. Ricks and Mr. Yoder and I believe Harry
Themides and Mrs. Fantone were all present. I believe was on
a Saturday, and I believe the business was closed on Friday,
so I assume it was the immediate following day.
Mr. Taylor: I .think that's correct.
Mr. Worthington.
CROSS EXAAtiiNATION. (Adverse)
Questions by Mr. 'Vorthington:
Q. Mr. Darden, what interest did 1\'Ir. Page take in the affairs of the Ricks company after the confirmation of the arrangement in December of '58 f
A. I'm sorry. Would you rephrase the question?
Q. What interest did Mr. Page take in the affairs of the
Ricks corporation after the confirmation of the arrang·ement
in December of '58?
3/17/61
A. Well, sir, through the George Lee Company
page 73 ~ he had a fairly substantial financial interest, because the Ricks corporation was continuously in
debt to him, and he also took a personal interest in the corporation in that he would-Mr. Page lives at ·virginia Beach,
and I think as a credit to a man of his age, he gets up very
early in the 1norning, and on his way to Norfolk he has another
business at the·beach that he, I understand, checks into it, and
on a good many occasions he would stop by the Ricks corporation and talked to Mr. Ricks or the bookkeeper there.
Q. How often w·ould he stop?
A. I really am not qualified to say how 1nany times or how
often he stopped. I was aware from being told that he did
stop there.
· Q. No,v, what statement, if any, did you ever make to Mr.
Page 'vith reference to your investment in the Ric.ks corporation, that you can recollect?
A. I don't recall-back in-when my financial investment ·
in the Ricks corporation began in December of 1958, I don't
recall telling Mr. Page that I had a financial interest in the
corporation at that time.
Q. One way or the other?
A. One wav or the other. I feel certain that some time
between December of 1958 and June of 1960 Mr. Page became
aware that I was a substantial creditor of the corporation.
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Q. Now, as to the loan which you made to the
3/17/,61 Ricks corporation, how much money. did that
page 74 } amount to?
A. $22,500.00.
Q. And when was that made?
A. It was made at the time of confirmation of the arrangement, which was mid-December of 1958.
Q. And where did you get the money to make the loan?
A. Most of the money came from a loan that I had gotten
at Farmers Bank of Nansemond in Suffolk.
Q. And to whom did you pay the money?
A. Almost all of the money except fifty dollars was put in
an account for P. B. White, Trustee, for the Ricks corporation
to take care of the indebtedness.
Q. And what did you receive in writing in return from the
corporation?
A. Received, as I recall, five notes, four of which were for
five thousand dollars each and one for twenty-five hundred
dollars.
Mr. Taylor: Excuse me just half a second. Can you hearT
Mr. Lee: I can hear it now.
Q. All right, sir. I have shown these documents to opposing
counsel a.nd I .hand you what purports to be a check on the
Farmers Bank of Nansemond payable to George F. Darden,
Jr., dated December 10, 1958, for $20,500.00, and
3/17/61 ask vou what that is?
page 75 ~ A.- This is the proceeds of a twenty-one-thousand-dollars loan from the Farmers' Bank of
Nansemond to me personally.
Q. And is that an exact copy of the check that you got from
the bank?
A. So far as I am able to determine it was. My negotiations
w·ere with Mr. Howell, who has signed as cashier.
1\fr. Taylor: We will stipulate that that is an exact copy.
Mr. Wort.hinP.:ton: We offer that.
The Court: That will be defendant's exhibit 1.
(Received and marked Defendant's Exhibit 1.)
Q. I hand you no'v paper which purports to be a deposit
slip from the National Bank of Commerce, Virginia Beach,
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Virginia, dated December 16,1958, in the name of P. B. White,
Trustee for Ricks Plumbing and Heating Corporation, and
ask you if you can identify that paperY
The Court: Let me ask you just one question here : Is
there any issue thatMr. Ta.ylor: No dispute.
The Court: -Mr. Darden advanced $22,500.00 to this corporation?
Mr. Taylor: No dispute.
Mr. Worthington: Then I will just exhibit these
3/17 j61 notes.
page 76 ~ Tl1e Court: Put them in, if you like.
Mr. Worthington: Put them in without identifyingthem?
The Court : They have been identified already by stipulation.
Mr. Worthington: I think we can save a little time that
way.
Q. Now, after you made these loans to the corporation and
received the notes back, how were those items carried on the
books and the financial .statements of the corporation 7
A. They were reflected as liabilities in the financial statements of the corporation.
Q. Wa.s that true at all times from the time you lent the
money until this day Y
A. Yes, sir.

The Court : Excuse me. For the purpose of the record,
the five notes due respectively one, two, three, and four and
five years from the date of December 15, 1958, the first four
being in the amount of five thousand dollars and the fifth in
the amount of $2,500.00, received in evidence and marked
Defendant's Exhibit 2.
(Received and marked Defendant's Exhibit 2.)
3jl7/61
Mr. ·worthington: I don't know whether Your
page 77 ~ Honor heard that last testimony. It was related
to how the thing was carried on the books, and it
would reflect in the financial statement shown as an obligation.
The Court : Yes, sir.
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Q. Now, you have testified, I believe, that you had conversations and correspondence and so forth with Mr. Page over
the entire period that's in question here. And I will ask you
whether or not at any time during your dealings with him
during that period, whether or not you ever said anything to
lead him to believe that you were not a creditor of the corporation?
A. I feel sure that I did not.
Q. Now, when it was decided to close the business in June
of 1960, what dealings did you have with Mr. Page at that
time, that you can recollect, and subsequent to that timeY
A. Well, Mr. Taylor has called my attention to the fact that
this meeting-Yr. Page may verify this or Mr. Yoder may
remem·ber the date, but as I recall the meeting was held on
J nne 11th, which I believe was on Saturday, and this was in
connection with the money that was owed by the Ricks Corporation to the George Lee company.
Q. "'\Vhat was Mr. Page's attitude at that time as to getting
his money?
8/17/61
A. Well, of course, Mr. Page wanted his money.
page 78 ~ Q. And what was. :said about paying him T
A. Well, let's see. Under the contract or under
the agreement with ~fr. Yoder, certain moneys were due to the
Ricks corporation on this Atlantic Court Motel job, and a
portion of that money was assigned to the George Lee Company. The Ricks corporation agreed to let Mr.Q. Was that agreement reduced to writingf
A. No, as I recall. I don't believe that particular agreement was.
The Court: We already have it. It's been received in
evidence as Plaintiff's Exhibit 1.
Mr. Taylor: I'm not sure that's the same thing.
The Court: June 17, 1960.
Mr. Worthington: I wasn't sure it was the same thing.
Q. Doesn't that agreement, if you refer to it, Mr. Darden,
refer to-relate to an assignment of some moneys from the
Plantation Motel to Lee Company?
A. You are correct. It does.
Q. Now, do you remember anything more about the agreement in the light of having seen Plaintiff's Exhibit 1?
A. Mr. Pag-e agreed on behalf of the George Lee Company
to take back inventory.
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The Court: Gentlemen, the agreement speaks
for itself, I believe. He agreed to take back certain
material from Ricks corporation, the value of the material to
be at the original cost to Ricks corporation except in the case
of material which had to be sent back to the factory, in which
case there would be an additional ten percent charge for
handling.
Mr. Worthington: I withdraw the question.
The Court: I am trying to speed things along. I read the
agreement.
A. (Cont'd.) If I can help clarify this situation at this
time though, Mr.-the George Lee Company was owed about
twenty thousand dollars. George Lee Company was to be
paid direct-under this agreement was to be paid direct from
Mr. Yoder about five thousand dollars. The invent()ry of the
Ricks corporation at the end of 1959-or, that should be
January 1, 1960, was, according to the books and based on an
actual count and priced at cost was eighteen-somewhere in
the neig·hborhood of eighteen thousand dollars. If the George
Lee Company were paid five thousand dollars on this twenty
thousand doHars indebtedness, that would leave a debt of
about fifteen thousand dollars. I was led to believe that the
inventory in the shop had not been reduced substan3/17/61 tially between January 1, 1960, and June lOth, the
· page 80 ~ day the doors were closed.
Q. What investigation of that did you make, if
any?
A. Well, the reduction in the inventory orQ. Whether it had been reduced or not. Did you investigate itf
A. Well, sir, I was in the shop periodically, and I will be
frank to admit I am not conversedQ. I don't mean did you count the things, but did you ask
anybody about the question whether the inventory was the
same as it ha.d been the end of the year?
A. ·Yes, sir; asked Mr. Ricks.
Q. What information did you rooeive-whether it was the
same, reduced orA. Mr. Ricks indicated the inventory was substantially
the same.
Q. Did you believe that or not 7
A. Yes, sir, I did.
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Q. Was the inventory-

The Court: That was about eighteen thousand, did you
sayf
Mr. Worthington: Yes.
Q. And was that inventory which was carried at eighteen
thousand dollars then turned over to George Lee Company on
account of their existing indebtedness, pursuant to
3/17/61 ag-reement of June 17, 1960?
page 81 ~ A.. Yes, sir.

:Nir. Taylor: 1~xcuse me. I would just like to interpose this,
Your Honor: It is my understanding that ""e had both
agreed that the inventory was worth what 1\f:r.-what value
1\fr. Page put on it.
1\fr. 'Vorthing·ton: I tl1ink we have. I think we stipulated.
But the point is here what was in 1\Ir. Darden's mind.
The Court: That is right, going to the question of intent
to defraud.
1\fr. Taylor: I was merely trying to clear up this issue.
Mr. 'Vorthing'ton: I don't think we are apart.
The Court: 'Vhat was the value that Mr. Page credited
the Ricks company with on this material 1
The 'Vitness: ,Just slightly under five thousand dollars.
The Cou1·t: Now, why was there such a difference between
the book value at which this material was carried and what
actually was credited!
The \Vitness: Your Honor, a good bit of the inventory, the
cxa:t anwnnt of wl1ich I am not prepared to say, but a good
bit of it Mr. Page, a.ncl rightfully so, refused to ac3/17/61
cept, some n1aterial that was used. All the rnapage 82 ~ terial-I don't know that George Lee Company
ever shipped Ricks Company any used n1aterial,
but George Lee Company separated what they considered
used material from ne'v material.
The Court: All right, sir. Give me the credit that was
crcditl"'d exact-about. five thousand dollars. Do you have it?
1\!fr. Taylor: It's around :five thousand.
The Court: All right, sir. I will say five thousand. That's
it.
Mr. Worthington: We will stipulate it was five thousand.
The Court : Now, Mr. Worthington, one thing. there's been
some testin1ony about 1\Ir. Yoder going to pa.y five th_ousand
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dollars. Where does Mr. Yoder come into this picture f
Mr. Worthington: All right. I can explain it or stipulate
it or he can testify.
The Court: Explain it.
.
Mr. Worthington: As I understand, Mr. Yoder was the
general contractor on the Plantation Motel job and Ricks
corporation, the defendant, was a subcontractor for plumbing
and beating. The plaintiff, Lee Oompany, was a supplier to
Ricks, the sub. The sub had some money coming
3/17/61 fron1 the prime out of the job, and that money was
page 83 ~ assigned over to the supplier. Now, there is some
further dispute about that, but I don't think that is
relevant.
The Court: Well, that's an additional five thousand then.
And he agreed $5,495.58 would be paid to Lee Company upon
settlement of the Plantation Motel contract?
Mr. 'Vorthington: That's right. Now, the money came
from the owner of the Plantation Motel to the prime c.ontractor to be given to the subcontractor, but instead of going to
the sub, went to his supplier.
The Court: But there was no additional five thousand dollars Mr. Yoder undertook to pay?
Mr. Worthington: The additional is explained in this
wavThe Court: I dirl understand the testimony correctly it was
an additional five thousand dollars to be paid to ~Ir. Lee by
Yoderf
~fr. Taylor: Your Honor, if I might cast a little light, I
hope, on this point-I was a little-! was hoping we wouldn't
get into this, but we have g·ot.ten into it, as Your Honor points
out.. hy tl1e introduction of this statement that part of the
consideration he the five thousand dollars, "rhich is right
there in paragTapb 4 of Defendant's Exhibit3/17 /61 TlH~ ~ourt : Plaintiff's Exhibit 1. ·I think actually
page 84 ~ 1\fr. 'Yorthington had it, but you said you'd introduce it.
1vfr. Worthington: It's agreeable.
Mr. Taylor: Our contention is, and we will introduce at the
proper time a contract between Mr. Lee and Mr. Yoder for
the furnishing of materials on that job-in other words, there
is a dispute as to whether the money was-whether the money
that Mr. Page got or George Lee Company f!'Ot w~s from
Ricks or from Yoder direct, in which case it ·would not. be con-
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side red a reduction if he got it from Yoder direct by contract.
The Court: Why would Yoder pay Lee Company f .
Mr. Taylor: I think it will come out when Mr. Lee testifies.
Mr. \V orthington: If we get into it, you will understand;
if you don't understand, you will, I hope, when it's over.
As I understand the facts which Mr. Darden will testify,
Mr. Ricks, the subcontractor, had a contract with the prime
contractor for twenty-three thousand dollars. There was
some question that this might be over the twenty thousand
dollars and Ricks was not Tegistered. I think
3/17/61 Your Honor is familiar with the statute you have
page 85 ~ to l'egister.
The Court: Ten, twenty thousand.
Mr. \Yorthington: It would be a twenty-three-tllousanddollar contract. 1\fr. Darden's testimony-and this is disputed
by ~Ir. Page. 1\ir. Darden will testify the contract 'vas split,
with his concur:rence and with Page's concurrence, so that
Ricks made a contract for thirteen thousand dollars for doing
the work and Lee, the plaintiff, was allowed to make a direct
contract with the prime contractor to supply the materials
directly to the prime rather than supply to the sub and have
them go into the job. And that's what this five thousand dollars in here I think is, so that the significance of it in this dispute is whether Lee was a twenty-thousand dollars creditor of
Ricks or ·whether be was a. fifteen-thousand-dollars creditor,
depending on whether this separate contract for five thousand
dollars was a. derivative obligation through the sub orThe Conrt: Gentlemen, isn't it awfully easy to determine?
'Vho <lirl Lee Company bill for the supplies 1
1\fr. vYorthington: well~ I think that 'R a good question.
The Court : Did they bill Yoder or did they bill
3/17/61 Ricks?
·
page 86 ~ lVIr. vVorthington: I think ~fr. Darden will testify he. billed Ric.ks. I think Page will testify he
billedThe Court : Let's see the bills.
nir. Tavlor: Your Honor, I think perhaps more important
is tl1e nnestion of liability: was there any liability on the part
of Ricks to nay this indebtedness? If so, it's an indebtedness
of Hicks. If there is no liability on the part ·of Ricks, it doesn't
matter what terminology was used t-o get around the statute,
if there was no liabilitv on the part of Ricks to pay the debt,
but the debt, the liability-
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'

The Court: This says at the closing on .the Plantation
Motel Lee Company may receive the full amount due it on the
Atlantic Court account.
·Mr. Taylor: Due-exactly. Our contention, Y-our Honor,
is that that says nothing, means nothing.
The Court : Certainly means something. This was a contract which was undertaken to satisfy an indebtedness of
Ricks Plumbing and Heating to Lee Company, and the $5,495.00 which was due Ricks Company upon settlement was to
be paid to Lee upon settlement of this contract.
Mr. Tayl-or: vVe will introduce the contract later between. that may be the rest of the money.
3/17/61
The Court: Well, let's ask you this: was $5,page 87 ~ 495.58 paid to Lee Company?
Mr. Page: Yeah, sure.
The Court: By whom was it paidT
Mr. Page_: By Harry Themides and the general contractor
at. their office-motel office.
The Court : Well, now, wa.sMr. Page: lTnder this separate agreement.
Mr. Worthington: Now, Your H-onor asked for a bill, so we
will give it.
The Court: Regardless of who paid it, was that money
· which was due Ricks and was it paid pursuant to this agreement?
~fr. '\Yorthing·ton: '\Ve will !rO back. The contract was
ori_~nally Rick's to supply materials and the labor, and it was
split, our contention is, purely for the purpose of avoiding
the twentv-t.housand-dollar statute. Mr. Lee-I mean Mr.
Page will testify, and I think also ~{r. Yoder, that they made a
separate ag-reement between thmn which was more advantageous: to Yoder than what he l1ad with Ricks. But the 'vhole thing
reallv doesn't make anv difference in this c-ase. because it onlv
clete~mines wlwtber one creditor has gotten a· larger percentage than another, and under his theory of the law
3./17/61 and under my theory of the law that really doesn't
pnge R8 ~ affPct the outcome, so it's a side issue in a way.
The Court: I think it does, because I think it
determines to what extent, if any, his rights have been prejudiced.
Mr. WoTthington: I think Mr. Darden will testify that as
far as he 'vas concerned he was trying to treat both creditors
alike. To that extent we would offer this bill.
Mr. Taylor: I would agree that that's-we will agree tha-t

George F. Darden, Jr., v. George G. Lee Co., Inc.

31

George F. Darden.
that's true. Our contention, of course, is that this was a
direct obligation from Yoder to Mr. Page and could not be
included, no portion of it; in other words, it would mean that
the indebtednes~-well, had not been reduced.
Mr. Worthington: Maybe I better go in it fully. I will
back off and get it in the record.
The Court: You say it doesn't make any difference. You
mean your admission to the amount which was due Lee Company of some twenty thousand dollars, I believe-does that
include credit for this amount which was paid by Yoder to
Lee Company?
Mr. Worthington: Here is the arithmetic of it: Lee originally as of June 1st was owed twenty thousand dollars in
some form-I am giving you the arithmetic-was
3/17/61 owed twenty thousand dollars. Now, :five thousand
page 89 ~ of it, in round figures, related to the Plantation
Motel and was either a direct obligation from the
prime or it was an obligation of Ricks. Anyway, Lee was owed
twenty thousand. The other fifteen there's no dispute about
it was owed by Ricks to the plaintiff. Now, since the first of
June, I think there is no dispute the plaintiff has received
the :five thousand which came. out of the Plantation Motel,
which reduced his claim to fifteen thousand. He received another five thousand dollars out of the liquidation of inventory.
The Court: If you assume twentyMr. Worthington: There is no dispute about the twenty.
It is now down to ten. The dispute is over the fifteen of
Ricks and five of Yoder, as far as from the plaintiff's point
of view.
Mr. Taylor: Your Honor, that is basically true. In other
words, it would go toThe Court: I must confess I am lost. Let me state it as I
see it. You tell me where I am wrong.
Mr. Worthington: All right, sir.
The Court : As of the da.te of this meeting on June 11
1960, which 'vas held at Ricks, at which Mr. Darden was
present, Mr. Lee, Mrs. Fantone, and Mr. Yoder,
3/17/61 as of that date you admit that Ricks owed Lee
page 90 ~ Company twenty thousand dollars?
Mr. Worthington: We say they owed them
twenty.
Mr. Taylor: They sa.y only fifteen. It goes to a matter
of percentages, Judge, that's all; purely to a matter of percentages. If it is resolved along the lines-that's why we
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didn't want to bring it up.· If it is resolved along the lines
Mr. Worthington· is talking about they have paid us fifty
percent, and if. it is resolved along the lines we are urging,
then they have paid us thirty-three and one-third percent.
These are rough figures.
Mr. Worthington: That is all we are talking about.
~fr. Taylor: It bears only-I brought it up only because
once before, Your lionor, had I thought indicated to us that
perhaps he might rule upon the equities of the matter. We
have already discussed that. I don't mean to bring it up.
·
The Count: I told you that is the way you ought to settle
it.
~fr. \Vorthington: That was pure settlement.
Mr. Taylor: We agreed except we couldn't-that's the
reason we couldn't. That was the question as to
3/17/61 whether we had been paid thirty-three and a third
page 91 ~ percent or fifty percent, and it made a difference
in our dealing·s.
The Court: Let me ask this question to find out what
'vas the situation. May I just ask 1\fr. Darden a question or
two?
Mr. Worthingion: Yes, sir.
The Court: As of the date this agreement was signed,
17th day of June, I presume, which was pursuant to conference held on the 11th dayThe Witness : Conference may have been on the 17th.
The Court: Anyway, pursuant to that conference, how
much was due Ricks Plumbing and I-Ieating Corporation on
the Plantation Motel job?
The "Titness: About seven thousand dollars, as I recall.
The Court: "7hy was it that the amount is computed to
be $5,495.58?
The \Vitness: That was the agreement that Mr. Page, Mr.
Ricks, Mr. Yoder, and I all arrived at. The Plantation Motel
job l1ad been supplied with somewhere around ten thousand
dollars worth of material, as I recall.
The Court: Well, this says at the closing on
3/17/61 the Plantation Motel Lee Company may receive
page 93 ~ the full amount due it on the Atlantic Court account.
The Witness: Due to George Lee. See, George Lee Company had two accounts for Ricks Plumbing- and Heating. It
ha.s a general open account and it had another account set up
as this last-
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The Court: Job account Y
The Witness : Job account.
The Court : I understand.
The Witness: And the Ricks Plumbing and Heating Company owed the George Lee Company on the Atlantic Court
account that figure.
The Court: All right, sir. But you actually had more
than that coming to you from the job Y
The Witness : That's correct.
The Court: Seven thousand dollars 7
The Witness : That's correct.
The Court: All right, sir. Now, how much money was received by direct payment by Ricks Plumbing and Heating
at any tin1e since this agreement was signed from the time
this agreen1ent was signed on the 17th of June until settlement, or at any other time up to the present time?
The Witness: How much money has been received by the
Ricks corporation T
3/17/61
The Court: How much was paid to Ricks after
page 94 ~ this agreement was signed T
The Witness: By whom?
The Court: By the Plantation Hotel or Atlantic Court,
whoever they were doing the work for?
The Witness: I don't know the exact :figure. It was
somewhere around sixteen or seventeen hundred dollars.
The Court: I guess Yoder paid you, your prime contractor.
I don't know how you handle your settlement. Only seventeen
hundred dollars actually in cash?
The Witness : That was the ·balance.
The Court : That represents the difference which was due
and this $5,495.58 which 'vas paid direct by Yoder· toThe '\Vitness: That's as I recall it.
The Court: -Lee Company. Is that correct?
The '\Vitness: That's correct.
The Court: That's your testimony. All right, sir.
1\fr. "'\Vorthing·ton: "\"\Tell, I think 've better go into that
very briefly then.
Questions by 1\Ir. Worthington: (Cont'd)
Q. What was the original arrangement between Ricks Company and Yo~er on this Plantation Motel?
3/17/61
A. The original arrangement was that Ricks
page 95 ~ Plumbing and Heating Company, Incorporated,
would do the plumbing work on the Atlantic Court
~fotel, which is the Plantation :M~otel.

34

""

Supreme Court of Appeals of Virginia
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Q. And what was the amount of the contract Y
A. Total amount of the contract was approximately $21,000.00.
Q. And what was done with that $21,000.00 contract!
A. That $21,000.00 was divided into two parts, one for
eight thousand dollars, which covered all material, and thirteen thousand dollars covered all the labor. This was to avoid
the twenty-thousand-dollar limitation.
Q. What discussion, if any, was had with Mr. Page as to
that feature of the splitting of the contract?
A. I don't recall whether Mr. Page was involved before
or after I decided to split the contract into two parts, but I
do know that Mr. Page was disturbed by the fact that all
of this twenty-one thousand dollars was going into the same
job, and he felt that the Ricks Corporation-since he was a
principal creditor of the Ricks Corporation, that the Ricks
Corporation should not take the chance of having the prime
contractor refuse to pay the bill.
Q. Refuse on what ground Y
A. Refuse on the ground Ricks ·was not a licensed contractor.
3/17/61
Q. So he concurred in the idea of splitting it
page 96 ~ because of the regis,tration requirement r.
A. I told Mr. Page that I felt-that I didn't
have any question aboutThe Court: Was Mr. Page agreeable to do that!
Mr. Worthington: What is that Y
The Court: Split the contract in this manner.
Mr. Taylor: Your Honor, you will just have to wait and
see what he says.
The Court: You don't know!
Mr. Taylor: Frankly, I haven't taken it on that particular
finding.
The Court : You just had the position to maintain the
money was due direct to him on it. I don't see how he could
blow hot and cold.
A. (Cont'd) I told Mr. Page I had no queston about Mr.
Yoder's honesty and integrity and I thought that it was sort
of foolish to turn over a materials contract to the George Lee
Company. Mr. Page suggested that the contract for material
be between the George Lee Company and Chris Yoder.
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The Court : Was that done Y
Mr. Worthington : We offer the next two exhibits for the
defendant.
The Court : Are these the two contracts after they were
divided¥
3/17/61
Mr. Worthington: That's correct. I think they
page 97 ~ are both signed.
The Witness: Let me-l think it might be constructive for the Judge to have the copies of the ·Original
contracts entered into between the Ricks Corporation and
Chris Yoder to indicate to him that the figured quoted about
the contract·
The Court : This is all you need to substantiate your
testimony if not refuted by anything. That's all I want.
Mr. Vlorthington: That's all right. It is all stipulated.
Q. All right, Mr. Darden, to whom did George G. Lee
Company render its bills for the Plantation Motel?

The Court: Excuse me just a minute, Mr. Worthington.
For the purposes of the record, the letter from Ricks Plumbing and Heating Company, Incorporated, to C. S. Yoder dated
December 8, 1959, will be received in evidence and marked
Defendant's Exhibit 3.
Q. I will repeat that-

The Court: And the letter dated January 25, 1960, addressed to C. S. Yoder submitted by George G. Lee Company, Incorporated, by R. L. Page, dated January 25, 1960,
would be received in evidence and marked Defendant's Exhibit 4.
3/17/61
Q. All right. I will repeat the last question. To
page 98 ~ whom did George G,. Lee Company render its bill
for the Plantation Motel materials that were
furnished¥
A. Ricks Plumbing and Heating Company, Incorporated.
Q. I hand you two papers that are clipped together and
ask you if this is one of the bills that was rendered on that
job?
A. That is an invoice which was rendered on the job, and
the second one is a monthly statement.

A. So-
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Mr. Worthington: We offer those in evidence as Defendant's Exhibits the next number.
(Received in evidence and marked Defendant's Exhibit
5.)
.
.
A. (Cont'd) I might say that the George Lee Company
varied the name that they used. Somethnes they used Ricks
Plumbing and Heating, sometimes they used Ricks Plumbing
and Heating Company, Incorporated, and I believe I saw
one invoice that was G. E. Ricks, but all of them came to
the Ricks Plumbing and I-Ieating Company, Incorporated,
mail ;box.
Q. Now, after this contract was split and ·while the corporation 'vas receiving these bills from Lee Company, did you not
consider this was an obligation of Ricks to the Lee Company T
A. Certainly.
3/17/61
Q. Now, when this agremuent was made that the
page 99 ~ money coming from the Plantation 1\fotel was assigned on June 17, 1960, w·llat happened ,after that
with reference to the money which came from the Plantation
Motel job?
·
A. Well, as I understand-as you recall, the Atlantic Court,
Mr. Yoder, who was the prime contractor, owed Ricks Corporation about seven thousand dollars. A portion of it, of
course, was paid direct to the Georg·e Lee Company.
Q. Was that the fifty-four hundred ninety-five dollars and
odd cents?
A. Correct.
Q. The balance paid to Ricks Y
A. The balance went into Ricks Corporation.
Q. How about the materials mentioned in this agreement?
I believe you have already testified they wer.e turned over
to Lee Company and they came out to be five thousand dollars?
A. That's correct.
Q. No,v, subsequent to those events, what dealings did you
have with Mr. Page, if any? I am referring now to early
July 1960.
A. Well, as I recall, those materials went back over a period
of time. The inventory in the Ricks shop, 've had, to the
extent that we could-
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The Court: Mr. 'Vorthington, let me stop just
3/17 j61
one second. See if I can clarify this in my n1ind
page 100 ~ once and for all. At the time this agreement of
17th of June 1960 was entered into you have testified that the amount that was due Lee Con1pany by Ricks
Company was around twenty thousand dollars. Did that include bills for nw.terial which was furnished by Lee Con1pany
to the Plantation ~:fotel job¥
The V\Titness : Yes, sir.
The Court: Bee a use they would be-Ricks Company was
billed for that 1na.terial even though there was a. contract
with Yoder to furnish tlwse nwterials direct to Yoder. Is
that your testimony?
The 'Vitness: I drafted the proposed contract between
the George Lee Company and 1\fr. Yoder and sent it to Mr.
Page for his approval. I think he subsequently got 1\{r.
Yoder's signature on it.
The Court: All right, sir. For the purpose of the record,
the statement of JVIay 31, 1960, between George G. Lee Company, Incorporated, and Ricks Plumbing and Heating Company in the mnount of $5,495.58 and attached invoice dated
1\Iny 2, 1960, has been received in evidence and 1narked Defendant's Exhibit 5.)
Q. Now, what dealings did you have with 1\Ir. Page subsequent to that '1
A. 'yell, the inventory in the shop was, so far
3/17 j61
ns we were able to, was counted, bagged, and
pag·e 101 ~ shipped buck to George Lee Cmnpany. It took
so1ne thue for the George Lee Cmnpany-for the
p<'ople at George Lee Con1pany to affinn the figures, affirm
the tally that we had. 'V e did not-the Ricks corporation
did not price any of the n1aterial. It n1erely counted, bagged
the Jnaterial, and shipped it back to George Lee Con1pa.ny.
Son1e tin1e around the 4th of July, I won't recall-as I
recall, it wns around the 4tl1 of July, we finally got a tally
and a price from the Georg-e Lee Company indicating that
they were allowing a credit of something just under five
thousand dollars for all of the inventory that had been sent
hack to tllC~m. This, of course, was a tremendous shock to
1110, be:•ause I had been under the impression that they would
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be, because of the inventory that was-because I had been
under the impression that the inventory in the shop was
at least equal in value to the amount of money owed to the
George Lee Company. When I found out that it was ten
thousand dollars short-subsequent to that I had several conversations with Mr. Page, one of which I told him that since
we were a.t odds apparently-prior to that time I had hoped
and I had thought that the George Lee Company would be
paid in full. ·But it became apparent that the George Lee
Company was g·oing to come out ten thousand dollars short
based on the return of the 1naterials inventory and the
assig-nment of the money from the Atlantic Court
3/17/61
job, then it became apparent there was not going
page 102 ~ to be a sufficient amount to go around. I told
Mr. Page that I thought the best thing for hhn
to do was to get himself a lawyer.
Q. And on what basis did you advise hhn to get a lawyer Y
A. Because he and I were going· to be at odds. "\Ve were
both creditors of the corporation.
Q. Did you inform hhn that you were a creditor?
A. I did.
Q. And· what action did yon take with respect to your asso~iation with the corporation at that point?
A. I subsequently resigned.
The Court: Wl1at is the date we are talking about?
1\!Ir. "\Vorthington: This is ,Tuly 4th, shortly after July
4th.
The Court: 1960~
1\fr. Vl orthing-ton : 1960.
Q. "'What did you do with respect to your association with
the corporation after this conversation you had with Mr.
Page?
A. "\\Tell, because 1\fr. Ricks and I, of course, had also been
at odds when the business was closed down, and I had suggested to lVIr. Ricks that he get an attorney. Mr. Ricks contacted Mr. Fox and Mr. Fox come in to represent
3/17/61
1\fr. Ricks's interests and the corporation's inpage 103 ~ terest in the subsequent dealings.
Q. And did you f1·om that day forward represent. the corporation in nn~T n1annerf
A. No.
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·Q. And were you an offic.er of the corporation from that
time forward Y
A. No. I resigned as secretary of the corporation also.
Q. All right. Now, I hand you paper bearing date of
July 28, 1960, on Ricks Plumbing and Heating Company, Inc.
stationery with a large number of names and amounts on
several pages attached to the back of it, and ask you if you
can identify that sheaf of paperY
A. Yes, sir. This is the original of the assignment of the
accounts receivable of Ricks Plumbing and Heating Company, Incorporated, to myself.
Mr. W·orthington: We offer that in evidence.
The Court: Assignment agreement of accounts receivable,
dated July 28, 1960, will be received in evidence and marked
Defendant's Exhibit 6.

Q. Now, will you tell the Court the circumstances under
which that assignment was executed?
A. That assignment was executed-! contacted Mr. Ricks
and his attorney and told them that I would-as a
3/17/61
creditor of the corporation that I was, of course,
pag·e 104 ~ making demand for the money that was owed to
me and requesting that the accounts receivable be
assigned to me.
Q. And what was-what happened after you made that demand and request f
A. This assignment ·was drawn up that is signed by Mr.
Ricks as president.
Q. Did you, as an officer or director of the corporation,
have anything· to do with the actual execution of that assignment?
A. No, sir, I did not execute it.
Q. Were you then an officer of the corporation Y
A. No, sir.
Q. And since then what-how much of those accounts have
you collected f
A. I can't give you an exact figure. It's in the neighborhood
of six thousand dollars.
Q. And what ha:ve you done with the proceeds Y
A. What have I done with the proceeds?
Q. Yes, sir.
·
A. I spent most of them and paid off loans and-
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Paul Fox.
Q. Did you not for a while keep them in a special account'
A. Yes, sir.
Q. Are you able to repay them if the Court
3/17/61
should be inclined to repay them~
page 105 ~ A. I'd probably have to go to the bank if you
would.
The Court : You have collected sir thousand dollars on
these accounts Y
The Witness : I can g·ive you the exact figure.
The Court: I understand. How much did they total~
The Witness: It will take a minute.
.
Mr. vVorthington: Face of the a~ccounts.
The Witness: The face of the accounts I believe were
aroundThe Court: There are some individual figures on different
pages, but I don't know what the total is.
The Witness: Repair work 'vas $11,158.15.
The Court : $11,158.15.
The '¥"itness: And under balance due on contracts 'vas
$1,077.34.
The Court: Total $12,235.49.

PAUL FOX,
called as a ·witness for the plaintiff, having been first duly
sworn, 'vas exan1ined and testified as follows :
3j17j61
page 106

~

DIRECT EXAThliNATION.

Questions by Mr. Taylor:
Mr. Taylor: This is ~Ir. Paul F·ox, the attorney for
Ricks Plumbing· and I-Ieating, Incorporated.
Excuse me. I didn't 1nean-I tbong·ht I'd save time.
The Court: It's aU right.
Thfr. Taylor: Is tl1at agreeable, lvir. vYorthington'
Mr. "\Vortbington: No objection.
Q. ~Ir. Fox, I just have one thing: didn't you and lVIr. Darden go onto tl1e Ricks Plun1bing ani Heating bank account and
both sign the checks 1
A. At the inception, yes.
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Q. When was this, the date-approximate date?
A. Approximately in June. If I may g-o into it, it will only
take a little time.
Q. Fine.
A. Mr. Ricks came to me and said that the business was
being- closed up and showed me an agreement that he had with
Mr. Darden.
Q. Was this theA. That was theQ. -accounts receivable a.ssigmnent Y
3/17/61
A. That was the Friday that the business bepage 107 ~ gan to be closed out.
Q. I see.
A. I looked at the agreement and told him there may be
a technicality there; perhaps we could get an injunction and
stop this closing ·out, but all we'd be doing is delaying and
cutting our own throats. Then Saturday they had that meeting with your man and Mrs. Fan tone and various other people.
And about that Sunday we sat down-or Monday-George
Darden and myself and Mr. Ricks decided then that since
George was an officer of the corporation, he was closing it
down, exercising his option under the written agreement, that
perhaps I should com.e in there so tha.t there wouldn't be any
conflict of interest and represent Mr. Ricks rather than George
wearing- two hats as an officer of the corporation, representing
himself and the corporate lawyer. Shortly after that timethe date's slip my mind-we both signed the checks, I believe
strictly for the pay roll, for a short period of time. And
then a. couple weeks later George came out of the corporation
completely, as an attorney and as an offi.cer, and I went
back in.
Q. As what?
A. As an officer of the ~.orp_oration. Not ·back in; I went
in as sem·etary for the :first hme.
Q. And what was done about the bank account?
3/17/61
A. I don't think I can answer that, honestly.
page 108 r I don't recall.
Q. Was Mr. Darden still sig'Jling checks as secretary of tl1e corporation? I don't mean-I just wondered at
'vhat point-I am trying- to establish the point-Mr. Darden
nt tl1at time then ceased havin~ anythin.g· to do with the bank
:J~"'count once you 'Yere installed as secretary of tl1e corporation and l1e resi~nrd. Is that correct?
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Paul Fox.
Mr. Darden:
Paul and I both
The Witness:
recall closing it.
know.

I think to clarify this point, I believe that
are still on the bank aceount.
I think it still exists, really. I don't ever
Whether it's ever been used or not, I don't

Q. You don't know whether there is any money in it?
A. No, I don't.
Q. But you have heard Mr. Darden Y So far as you know,
you and he are both still on the bank account?
A. I believe, if my memory serves me correctly, we set up
the bank account that way I think strictly to pay the employes. I don't think there were any other items run through
there.
Q. Vlhen you went to collect the money you sent out letters
to the various eustomers, did you Y Was that a joint letter?
Was that you and Mr. Darden both?
3/17/61
A. First we sent out joint letters.
page 109 ~ Q. When was this? Do you remember 1
A. I'd say some time in June, unless one of
you have a copy in your file. Then later on I sent out form
letters, and then it got to the point that I neither had the
time nor did Mr. Ricks have the money nor did I to institute
suit against these people and follow through on collecting
this money, and at that time, some time in July, we come up
and drew this assignment to George Darden.
Q. That is when the assignment was drawn?
A. Yes, sir.
The Court : That was in full satisfaction of his claim of
some twenty-two thousand five hundred dollars.
The Witness: No. It was to be credited.
The Court: Doesn't that agreement state that in consideration of his forebearance to sue on the excess of the
amount herein assigned Y
The Witness : Yes. But he still had the property tied up,
Your Honor.
Q. What property was that, sir? What property was that,
Mr. Fox?
A. I believe Mr. and Mrs. Ricks's home and perhaps another lot. I believe Mr. Darden has a deed of trust on whatever property the Rickses own.
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POJUJ, Fox.
Q. So he is foreborne to sue in excess of the
amount
herein?
3/17/61
page 110 ~ A. Yes, sir. That's my understanding.

1\{r. Darden:

The corporation, I believe.

A. (Cont'd) The corporation. I think the notes that were
introduced in evidenceQ. I see. Yes, thats' correct.
.
"'\Vere you and 1\{r. Darden acting as trustees 1 Did you sign
that letter as trustees, or do you remember how you signed
it?
A. I believe I signed it as attorney for Georg·e E. Ricks, I
believe personally, if I have a copy of it. Could I see.
1\·fr. 1-\T.orthington: I-I ere is a copy.
1\Ir. Taylor: This is the second letter?
}!r. 1-\Torthington: That's right. It's the only one I got.

Q. That was the second letter. Is that not correct f
A. Either first or second.
Q. Did not you and 1\{r. Darden sign one together, the
first one 1
A. The :first one 1\tfr. Darden and myself signed together.
Q. So this couldn't be the :first one then, because your signature alone would appear on that?
A. There was one letter with both of our signatures.

3/17 j61
~Ir. Worthington: We would like to offer that
page 111 ~ in evidence . It was the letter of July 16, 1960.
The Court: Defendant's Exhibit 7. That's letter dated July 16, 1960, form letter, mime·ographed, headed
''Dear Customers,'' signed ''Paul Fox, .Attorney for G.. E.
Ricks and Ricks Plumbing and Heating Company, Incorporated.''
Q. You are still the secretary?
A. Yes, sir.
Q. You still the attorney for Mr. Ricks7
A. Yes, sir.
Q. And you signed his assignment as secretary?
A. Yes, sir.
Q. So I take it you approve the assignntent?
A. Yes, sir.
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Q. Did-who spoke to you about representing 1\Ir. Ricks
as his attorney 1
A. The preacher himself can1e to me.
Q. That is 1\Ir. Ricks~
A. Mr. Ricks. Excuse me. Mr. Ricks came to me that Friday afternoon that the business was -closed down and asked
what could be done, as I stated earlier, and that's how I
came into the picture.
3jl7/61
page 112

~

Mr. Taylor: That's all I have.
1\ir. 'Vorthington: We have no questions,
Your Honor.
The Court: May Mr. Fox be excused, gentle-

men~

You may be excused.
Did you have one question you wanted to ask l\I1·. DnrdPn.
1\Ir. Taylorl
Mr. Taylor: No. The one question 'vas for ~fr. Fox.
The Court: Did you finish with Mr. Darden!
1_\~Ir. Taylor: N·o. I have a few more questions.
The Court: To ask Mr. Darden?
Mr. Taylor: Yes, sir.
GEORGE F. DARDEN,
resumed the witness stand and was examined and testified
follows:
REDIRECT

EXA~IINATION

a~

(ADVERSE)

Questions by 1\fr. Taylor:
Q. ~Ir. Darden, are you still signing those checks? As
far as you know, you are still-rephrase that. Scratch fhat.
Is your name still on the signature card at the bank?
A. Of Ricks Plumbing· and Heating~
Q. Ricks Plu1nbing and Heating, Incorporated.
A. So far as I know, it is.
Q. Have you signed any checks on that since,
3/17 j61
page 113 ~ say, the 16th of July, to your knowledge l
A. Since the 16th of July?
Q. Yes, sir. I will put it this way, 1\fr. Darden: when was
the last check you ren1ember signing on that account?
A. Son1e tin1l~ in .July 1\fr. Fox and I both were signing
checks, but I don't remen1ber. It was prior to .July 28th.
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George F. Darden.
The Court : When did you resign as secretary 1
The Witness : July 28th.

Q. There is one point that I would like to straighten out,
No,v, just for the record, you are not-you are
perfectly satisfied that the appraisal that Mr.-that the
George Lee Company put on the inventory was the correct
value of the inventory. Is that not true Y
A. I understand that Mr. Ricks did spot checking of that
nnd that those figures met with his approval. I don't know.
Q. Now, you mentioned some that was returned for being
usell. What disposition was made of that material?
A. 1VI1·. Ricks immediately opened up a.n operation from
lwhind his house after the corporation was cl·osed down, and
my understanding is that Mr. Page-my understanding is
t+at 1\ir. Page had those things delivered to Mr. Ricks's new
shop. I don't know what was delivered. I don't know how
1uuch was delivered.
3/17/61
Q. So as far as you know, the material-the
pege 114 ~ used n1aterial was returned to Mr. Ricks. Has
lVIr. Ricks continued to operate a plumbing busiue~s as a proprietor~
A. r:rhat 's n1y understanding.
Q. As far as you know. Is it true that 1\Ir. Ricks was given
three of the "\Tolkswagen trucks that had belonged to the
corporation, the older Volkswagen trucks, to use in his new
business 1
A. No.
Q. vVhat happened to those Volkswag·en trucks 1
A. The corporation owned four Volkswagen trucks. Mr.
Ricks purchased one and the ot1wr three are still owned by
the corporation.
Q. 1\ir. Ricks, individually, purchased one from the corporation1
A. That's correct.
Q. And that money, as I understand it, was used to pay
off taxes and that s·ort of s1nall debt. Am I right or am
I assmning this?
A. Well, I imagine the money 'vent into the bank account,
and the hank account went to pay off debts.
Q. You don't know 'vhether he is using any of those other
trucks now or not?
A. Excuse me?

:rvrr. Darden:
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George F. Darden.
Q. You don't know whether he is using any of
3/17 j61
those other trucks now or not Y
page 115 ~ A. So far as I know, the only truck Mr. Ricks

is .using now is a green Volkswagen panel truck.
Q. Did you suggest to Mr. Ricks that he get an attorney¥
A. Yes, I did.

Q. Can you remember, Mr. Darden, when the first time that
you told Mr. Page that you were a creditor of the corporation
and that you and he were on opposite sides?
A. The first time that I know that I told Mr. Page that he
and I were going to be at ·odds as creditors was some time
around the middle of July, some time between July 4th, when
I found out that the material was not going to be sufficient
to take care of his debt. Now, I feel certain that Mr. Page
knew prior to then that I was a creditor, but that was the first
time that I told hin1 that as a creditor-as creditors 've were
going to be at odds. Prior to that time, <>h, when the assignment was made and money from ~!he Atlantic Court account
and the agree1nent was made for the George Lee Company to
take back material, I was under the firm impression that the
George Lee Con1pany was not going· to suffer one penny as
a result of its dealings with the Ricks Corporation.
Q. Because of the inventory¥
A. Because of the inventory.
Q. But you just were assuming that the book value on the
inventory as given by 1\{r. Ricks was the correct
3/17/61
value?
page 116 ~ A. That's correct.
Q. And as you stated to Mr. vVorthington, to
your attorney, you did not-you never checked that inventory?
A. No, I didn't count it myself. Now, of course, I didwhen the material was being shipped back to George Lee
Compa.ny, I did help in bagging material, counting copper
fittings, but you c:ould tell me a copper fitting is worth five
cents or :fiftv cents and I wouldn't know the difference.
Judge, I have justThe Court: Wait a minute now.
A. ( Cont 'd) Ife asked me how muchThe Court: I want him to hear you if you are testifying·.
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Q. What sort of security did you offer Mr. Page when you
came to him to g·et him to put the money up to put this company back on its feet before you loaned them the money?
A. I really don't recall.
Q. You don't recall. Did you ever tell Mr. Page that the
corporation could pay him because you. were secured?
A. Excuse me Y
Q. Do you ever recall telling 1\fr. Page that the corporation
could pay-the Ricks corporation could pay the Lee Company because you were secured individually f
3/17 j61
A. I think the day that this agreement was
page 117 ~ drawn up I told ~Ir. Page that I thought he was
going to come out all right, and of course he knew
that I was owed son1e n1oney, and I told him that I felt that I
would be protected by the ·accounts receivable plus the deed of
trust which I held on Ricks' property. Incidentally, that's a
second deed of trust on the real estate.
Q. Do you know whether the first deed of trust is still on
there or not f
A. There are three as I-my information is that there are
three separate deeds of trust on three separate pieces of propertv, totalling about $17,000.00.
0. Is this at the Bank of Commerce?
A. National Bank of Commerce was owed approximately
$11,000.00 on the Ricks real estate. I tried to get the National
Rank of Commerce to refinance it. Thev would not do that.
name personally to
The Ricks real estate was taken into
acquire the loans, and then reconveyed to 1\{r. and Mrs. Ricks,
and they have been paying the deeds of trust off.
Q. That was just a transaction at the bank?
A. The bank has been paid off. Mutual Federal Savings
and Loan holds three individual deeds of trust on this propertv.
Q. The bank has been paid off and the Mutual Federal is
now the holder of the first-this is the first deed
3/17/61
of trust that they hold?
page 118 ~ A. That is co'rrect.
Q. And you have the second or at least security
on vour notes T
A. Yes.

my

1\fr. Taylor:

That's all. Thank you.
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RECROSS-EXAMINATION (ADVERSE)

Questions by Mr. Vvorthington:
Q. Do you have the total, the face of those accounts receivable now 1
A. I have the total amount that's been collected under the
accounts receivable.
Q. How much is that?
A. $5,681.43.

The Court: $5,681The Witness : Forty three.
The Court: And the total amount of the accounts receivable was $12,235.491
The Witness: Yes.
Q. One more question, l\1r. Darden: You are not a plumber,
are youY

Mr. Taylor: We will stipulate that 1\IIr. Darden is not a
plumber.
3/17/61
Mr. W orthingion : I didn't ask that to be
pag-e 119 ~ facetious. I think it ought to be in the record.
Mr. Taylor: Yes, sir. It just tickled me, Mr.
Worthington.
The Court : Gentlemen, at this thne let's take a recess for
lunc.h. It's 1 :25. See if we can get back by two o'clock. I
don't think that will rush you too much. The rush should be
over across the street at the restaurant.
(The court recessed for lunch at 1:25 P. M., ~{arch 17, 1961,
and reconvened at 2 :00 P. 1\L, J\,farch 17, 1961, at which time
the trial proceeded as follows:)
The Court :
l\1r. Taylor:
The Court:
1\IIr. Tavlor:
please. .,

Gentlemen, you ready to proceed 1
Yes.
1\{r. Taylor, call your next witness.
\Ve would like to put 1\{r. Page on the stand,
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R. LEE PAGE,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
Questions by ~fr. Tayolr:
Q. State your nan1e and occupation as it bears
on this case, J\fr. Page!
A. R. Lee Page, president of George G. Lee Company and
credit manager of the same firm.
Q. And you have been the president of this firm for certainly since-you have been the president of this firm a good
whilef
A. 1923.
Q. ~fr. Page, you had sold n1aterials to Rieks Plumbing and
Heating Corporation and to Rieks, trading individually as a
plumber, prior to 1958, had you not 1
A. Yes, sir.
Q. Now, you have heard the arrangement spoken of whieh
was entered into in December of 1958. You have heard Mr.
Darden reading from this photostat from the bankruptey
eourt that you were listed here as being owed eight thousand
some odd dollars. "\Vas that on open account or on a note?
A. That is contrary to my recollection, butQ. "\Veil, whatA. J\fy recollection was it was substantially fourteen thousand dollars, 'vhich was 1\fr. Ricks personally, a note, and on
which J\frs. Ricks was endorser, a.nd I had insisted on tha.t,
because the property was in Mrs. Rirks 's name.
Q. This was the real estate there on Atlantic Avenue?
A. On 19th and 20th Street.
3/17/61
Q. Twentieth Street; that's right. Now, you
page 121 } participated in this arrangement whereby the
creditors were paid off forty cents on the dollar.
Is that not correct 1
A. Yes, sir, and agreed to it, although I felt frankly that
I could have made the money, because I felt the property
would bring n1ore than enough to pay it off. But Mr. Darden-in fact, J\fr. Darden suggested to me and urged me to
put the money up to pay off the other creditors on the basis
that I would enjoy the business from. that firm and that the
real estate would secure the loan.
Q. I see. Did yoi1 do that, J\1r. Page?

3/17j61
page 120

~
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R. Lee Page.
A. No, sir, I did not do it.
Q. And yet the corporation continued to do business!
A. Well, I never knew from what source the money came.
Mr. Darden indicated to me that he had raised the money on
the real estate, the personal obligation, and that the corporation would start off fresh with no indebtedness. Now, if I
may, just for a moment-if I had a note for eight or fourteen
thousand dollars endorsed by the .owner of real estate and
even with that I'd cut off the credit, does it seem reasonable
that I would open-start doing business with the corporation
again if it is $22,500.00 in the hole, if I had know that Y
Mr. Worthington: Well, Your Honor, I move
to strike those remarks as argumentative.
~
The Court: They are argumentative and not
responsive to the question, and I sustain the objection and your motion.

3/17/61
page 122

Q. Mr. Page, you continued to do business-as the Lee
Company you continued to do business with the Ricks Plumbing and Heating?
A. We reopened the account. See if I can answer it without being argumentative. We opened the account at the request of Mr. Darden.
Q. "'hat was his request to you, Mr. Page?
A. Well, he stated that he was going to be an officer of the
company;. 11e was going to see that the accounts would be
correctly handled ; they would not make the same mistakes
as previously made.
Q. Mr. Page, would you have given credit to the Ricks Company if you had known that the Ricks Corporation was indebted to l\1:r. Darden in the amount of 22,500.00?
A. I would not have under any conditions.
Q. Well, under what conditions did you extend credit to
them?
A. Thinking tl1at they were starting with a clean slate
and they owed nobody anything.
Q. " 7hy dirl yon think that they were starting with a clean
slate, Mr. PageT
3/17/61
A. Mr. Darden had requested that I advance
page 123 ~ money to pay off the creditors, the security being
the real estate. I fhink it fair to assume that when
the loan was made by someone else that the security would be
the san1e, and that's what I tl1ought it was. I did not know.
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R. Lee Page.
The Court: Well, it was, wasn't it, Mr. Page?
The Witness: Sir Y
The Court: It was, was it not Y
The Witness : What, sir Y
The Court: Wasn't the security the same Y Didn't Mr.
Darden take a deed of trust on the property to secure this
indebtedness f
· The Witness: I was speaking about the conditions of the
corporation, whether they were the same, sir.
The Court: 1\7 ell, from your testimony it sounds like to
n1e that ~fr. Darden advanced the money on the same basis
that he propositioned you to advance it on.

Q.
been
A.
Q.
A.
Q.

Mr. Page, was it your impression that the money had
borrowed by lVIr. Ricks individually?
Mr. and Mrs. Ricks, yes, sir.
Just as it had been borrowed from you once before?
Yes, sir.
On the note¥
A. Yes, sir.
3!17 /61
Q. And it was your impression that Mr. Ricks
page 124 ~ had borrowed this money-

~Ir. 1\Torthingt.on: Your Honor, I think 've are going· to
havP- to interpose an objection here. My friend is leading
him and also asking· him for an impression. Now, if this
man i~ being- charged with fraud, the fact that he had an impression and is being led into saying what the impression was
and so forth is not proper, is not proof.
The Coul·t: I think that it's true it's a matter of law, Mr.
"\Vorthington, but I think he has a right in proper form,
without asking· leading question, to ask ~fr. Page what he
thoug-l1t, what he believed, and what reason he bad for beli0vin:U" certain things.
1\fr. 'Vorthing-ton: I think he can ask him what his reason
was, hut I think when we get into the question of impressions
that you are getting-you are getting pretty remote.
·
The Court.: Yes, I think impressions~[ r. TaYlor: Your Hono1·, if an impression 'vas conveyed
io a party, it's another thing.
'rh0 ~out·t: I will permit tl1at.
1\fr. T;:avlor~ As far 11s lending the witness, I did it, Your
Honor, merely as we have been doing all morning in that
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R. Lee Page.
Your Honor can separate the wheat from the
chaff.
~
The Court: I think ]\1r. Worthington's position is clear. In any attempt to show fraud he is
going to stand on the rules of evidence in procedure.

3/17,!61
page 125

Q. Did Mr. Darden-did he or did he not give you the inlpression that tl1e loan-that the money that had started the
corporation again was a personal loan of 1\{r. Ricks's?
A. He did.
Q. Did Mr. Darden or did he not give you the impression
or did he state to you that the corporation was starting clean~
A. He stated to n1e the corporation 'vas starting clean.
Q. "That impression did you derive from that statement?
"That did you take that statement of his to mean, 1\1r. Page!
A. That they had no debts.
Q. Pardon~
A. That they had no debts.
Q. Who had no debts~
A. Ricks Plumbing and Heating Corporation.
Q. \Vas that the basis on which you continued to advance
them credit?
A. Not continued, lVIr. Taylor, but reopened, because in
December, to specify, they were cut off, they were
3/17/61
on a cash basis and had been for some time, and
page 126 ~ when they started again, my recollection is that
]\ir. P. B. 'V'hite was receiver or trustee, and I
think-my recollection is that he requested the credit at $2,000.00. I think that the firm operated for a while under 1\Ir.
White.
Q. So you stated that you reopened this credit line?
A. That's rigl1t.
Q. Now, did Mr. Darden l1ave any conversations with
you reg-arding reopening the credit line~
A. Repeat the question, please?
Q. Did 1\11". Darden have anv conversations with you in regards to reopening the credit line with the Ricks Company'
A. Yes, sir. T-Ie had several conversations.
Q. What waR the r.-ist of those conversations, 1\IIr. Pag·e?
A. Well, as I stated nreviously, that he 'vas going to be an
officer in the company; l1e was going to look after their affairs
in a businesslike 'vay; he was going to see that their bills were
paid.
Q. Now, 1\{r. Page, 1\fr. Darden was asked wl1at interest
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did 1\tir. Page take in the company affairs-the company
meaning the Ricks Plumbing- and Heating Company? Would
you-you are the best party to testify as to what interest you
took in their aff~irs. Would you explain to the Court and
Mr. Darden?
3jl7 j61
A. At what period of time, Mr. Taylor?
page 127 ~ Q. Starting in December of 1958, Mr. Page.
A. My interest purely and simply was to endeavor to extract money from them on accounts.
Q. But what did you do in this regard?
A. 'Veil, I would call Mr. Darden about the account, I
would g-o by and see Mrs. Fantone. As a rule Mr. Darden was
not there.
Q. Not where?
A. At the office of the corporation, the corner of 20th and
Cyprus. I would check on the accounts for whom they were
doing· work, and interrogate Mrs. Fantone as to whether such
and such account had been paid. And I can't recall all of
thmn, but I know they had several accounts 'vith Mr. Jerry
T-Iauser. I had the interest that any creditor would have
when the account got up to the considerable size that it had.
Anrl on this particular day in JuneQ. Well, :first, Mr. Page, before that day in· J nneA. All right.
Q. " 7hen you went by to try to collect your money-is that
what you have testified to?
A. Yes, sir.
Q. -did you have any knowledge that this company was
in fact insolvent?
A. No, sir.
Q. You were interested only in getting your
money?
3/17/61
page 128 ~ A. Yes, sir.
Q. How many times would you say you went by
tl1ere? 'Vas it as much as once a week? once a month 7
A. It would be more than once a week, sir. I would sayfor that period I would say from probably April, 1\fay, and
.June I'd say it would be more than once a week. At other
times I would have ·Mr. Crowder, who is a salesman for
George G. Lee Company, he would get after them about
money.
Q. Now, you and 1\fr. Darden had a brief correspondence
in February of 1960, did you not, regarding the payment of
the account 1
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R. Lee Page.
A. Yes, sir. He wrote me and suggested a certain method,
and I wrote him back and told him that was unacceptable.
As I recall at that time the account was around $18,000.00, and
according to his suggestion it would be five hundred dollars a
month, which would take about three years to liquidate it.
Q. Is this the letter he wrote you?
A. Yes, sir;
Mr. Worthington: We have no objection.
Mr. Taylor: You may have a copy of that, Your Honor.
We would like to introduce that in evidence in any event.
The Court: All right, sir. It will be received in evidence
and 1narked Plaintiff's Exhibit 2.

3/17/61
page 129

~

Q. So in January of 1960 Mr. Darden wrote
you this letter 1
A. Whatever the date is.
Q. Read the date for the record on that Y
A. January 30, 1960.
Q. Did he say in that letter that he would make a. substantial payment after the Atlantic Court Motel job was done?
A. Yes, sir.
Q. Did he make any mention in there of the inability of the
corporation to pay its debts, of this insolvency?
A. No, sir.
Q. Now, Mr. Page, when was the first time that you had any
knowledge of the trouble that this -corporation was in?
A. Tangible·evidence was June, that Saturday, the first part
of June. I had been getting no money and I had set up an
appointment with Mr. Darden to meet with Mr. Ricks at the
office of the corporation at ten o'clock that Saturday. When
I g·ot there neither Mr. Ricks or Mr. Darden were there but
Mrs. Fantone was, and she told me that Mr. Ricks was outside, and I went outside and Mr. Ricks told me that Mr.
Darden had taken his key away from him the previous day
and that he-everything I had to say I'd have to
3/17/61
get from Mr. Darden. I told him be that as it may
page 130 ~ I would still like to have the conference. And later
on Mr. Darden came in. I do not recall whether
he came in the front door or whether he had been back out
in the warehouse.
Q. What statements did Mr. Darden make to you, if any, at
that timeY
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R. Lee Page.
A. He said that he had taken over the business, that he
had been forced to take over the business on account of Mr.
Rieks's habits.
Q. I see. Did he say anything to you about continuing the
business? ·
A. Of what, sirY
Q. Did he say anything to you about continuing the businessY
A. He indicated that he was going to close the business out
and asked me if I would be willing to take back the inventory
and apply the proceeds on the debt.
Q. Did you do that, sir?
A. I accepted that, and they bagged it up. I don '·t recall;
I think it took them two or three days before we got the first
load, and 've took them to the plant, they were priced up,
that is, the salable material, whether it had been bought
from the Lee Company or from somewhere else, if the
material was salable, it was-eredit was extended, and in
s01ne eases the credit, frankly, was greater than
3/17/61
the cost, because l\£r. Ricks had been buying on a
page 131 ~ discount and ·wl1en material went back it was figured on the put·chase price without the discount.
There was a lot of material which was old. A lot of it had even
been used. Mr. Darden was advised of that fact and asked
for instructions. In fact, it lay in the warehouse at the Lee
Company, I would say for hvo or three weeks, in the way.
Q. Do you remember when it 'vas returned 7
A. No, sir, I do not.
Q. Do you remember the approximate date T
A. Oh, month or six weeks after it" went in there.
Q. When did it g·o in 7
A. Somewhere within, I would say it 'vas three or four
days after this meeting. If that meeting was on a Saturday,
I would say that they started immediately in counting. Now,
there was a list made. They made a list of every piece of
material that went back. It was not priced, but they made the
list and that went with the material back to the Lee Company.
I would say that it probably all went back to the Lee Company
within a week or ten days from that Saturday.
Q. That's when it went back to the Lee Company?
A. Yes, sir.
Q. Now, when did it go back to Mr. RicksY
A. I would say probably a month, four or :five weeks later,
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R. Lee Page.
because I say, it was lying on the floor in the way
and I wanted them to-in fact, I suggested that
r they come in and look at it if they wished.
Q. Did anybody in fact come in!
A. Not to my knowledge. They may have, I don't know.
Q. Was the inventory returned after the 28th of July 7
A. I would say not, sir.
Q. You would say not!
A. No, sir. I would say it was returned prior to that time,
and of c.ourse it was returned-as far as we were concerned
it was sent to the office, warehouse of Ricks Plumbing and
Heating Corporation.
Q. In other words, you took it back the same place you
got itY
A. Until I heard the testimony this morning that it had
gone back to 1\'Ir. Ricks personally I didn't know that.
Q. Now, when did 1\{r. Darden tell you that you and he were
on opposite sides and you had better get yourself a lawyer!
A. I don't recall the exact date, but he testified it was in
July. I would say that's substantiallyQ. Was it late in July?
A. Sir?
Q. Was it after you had returned the inventoryY
A. In my opinion, yes, sir.
Q. It was after you had returned the inven3/17/61
page 133 ~ tory Y
A. Yes, sir.

3/17 j61
page 132

Mr. Taylor: Answer Mr. Worthington, please, Mr. Page.
Mr. Worthing-ton: I have no questions.
The Witness: I would like, if I may, to try to explain this
motel job.
Mr. Taylor: WellThe Witness: If that's permissible.
l\{r. Taylor: Well, Your Honor, I don't think that's of key
importance to the thing. I 'viii let Mr. Page explain it if
you "rorud like.
The Court: You are counsel in the case, Mr. Taylor.
l\{r. Taylor: If Mr. Worthington has no objection.
l\fr. vVorthington: I have no objection.

Q. I don't think it will add a lot of light, but, Mr. Page,
explain your feeling aboutA. Why the second contract Y
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R. Lee Page.
Q. Yes, sir. Why was the second contract entered into between you and Yoder?
A. There were two reasons: the first was that the amount
of the contract was above $20,000.00. Mr. Ricks was not registered; therefore, any contract that he signed
3/17 j61
would not be valid. The second reason was that
page 134 ~ although ~Ir. Yoder had put up a bond in good
faith, thinking that the bond covered not only
performance but labor and material, and the agent had so
told the Bank of Comn1erce at Virginia Beach, and the Back
of Commerce had so told the representative of George Lee
Company. "\\Then that bond was sent into the office of Charles
L. Kaufman, it was checked by-I have forgot who it was
cheeked by, one of the young men, and they found that it did
not cover anything but performance. It did not cover labor
or material. And for that reason both Mr. Yoder and the Lee
Company wanted a separate contract.
Q. Well, why 'vas the equipment billed to the Ricks Company?
A. Pardonf
Q. "\Vhy was the bill sent to Ricks Company?
A. Because of the fact that they-it was easier to handle
in that way. "\Vhen }fr. Yoder was paying Ricks he was paying not only for the fixtures, which was a separate contract,
but he also paid tl1em for roughing-in material and other stuff,
and we sent that bill to them just as a convenience. And on
this meeting in June when ~Ir. Darden said he was going to
close the business, I staved down there and went around
with ~fr. Yoder and Mr.' T'hemides and we got the matter
straightened out.
Q. In what fashion did you straighten it out,
3/17/61
Mr. Pag-eT
page 135 ~ A. We got a check.
Q. And that was the amount that's being credited to you a'!'ainst the indebtedness ·of the G,eorge Lee
Comnanv-I mean of the Ricks Company to the George Lee
Company?
A. That's correct.
Q. That's what that check is?
A. That is correct.

Mr. Taylor: Mr. Worthington?
Mr. W ortl1ington : No questions.
The Court: Gentlemen, who is Mr. Themides? His name
has been mentioned.
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0. 8. Yoder.
The Witness: The owner of the motel, sir,_ Plantatio~,
and he was the owner.
Mr. Taylor: The Plantation is the same as the Atlantic
Court, is my understanding.
Mr. Worthington: Yes, sir.
Mr. Taylor: I would like to briefly put on Mr. Yoder.
Perhaps he can shed some light on this separate contract.
The Court: Gentlemen, I am not interested in the separate
contract except insofar as-the evidence is now the $5,495,00 was paid in settlement to the Lee Company and was
credited against the indebtedness of the Ricks Company to
Lee Company. I don't see how you can refute that gentlemen.
3j17j61
page 136

~

C. S. YODER,
called as a witness on behalf of the plaintiff, having been first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
Questions by Mr. Taylor:
Q. Mr. Yoder, to whom did you consider your liability
in this matter t
A. Well, due to the fact that the contract was cut into
two pieces, actually I was obligated to George G. Lee Company for the $8,000.00 or $8,200.00 or whatever it was, because
I had a firm contract with him~
Q. Did you make payments on this contract through the
Ricks Company?
A. I absolutely couldn't say definitely whether it was made
through the Ricks Company or whether-let me start at the
beginning, if I may. I want to explain something else to
you that enters into this. My job was supervision only on
this contract.
Q. Yes, sir.
A. And sunervision contract is all that I had, which was
only a fee which I got out of the job. Now, all I did was
supervise, and Mr. Themides wrote all the checks
3/17/61
-Atlantic Court Corporation wrote all the
page 137 ~ checks. Now, I don't have those- checks in my records or anything else. I don't know whether
the checks 'vere made to George G. Lee Company or whether
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they were made to Ricks Plumbing and Heating, Incorporated.
I don't. know. But my obligation, the way I felt, was to the
George G. Lee Company for the eighty-two hundred, yes,
eighty-two hundred or eighty-three hundred, whatever it was,
the original contract with George G. Lee Company.
Q. I see. And after this meeting we have spoken of on I
think it was the 11th of June, 12th of June, is that when you
went with Mr. Themides and Mr. Page and delivered a
check to Mr. Paget
A. That is right.
Q. In payment on this contract Y
A. That's right.
Q. 'IIow about the balance of itt
A. The balance of it was what T Seventeen or eighteen
hundred dollars was writtenQ. Something like that.
A. -to Ricks Plumbing a.nd Heating, Incorporated.
Q. You paid that to Ricks Plumbing and Heating?
A. Yes, sir. That was paid to Ricks Plumbing and Heating because our obligation to George G,. Lee Company was
finished with the payment-balance of the payment of the
$8,200.00 o-,· whatever our contract was with
3;17/61
Georg-e G. Lee Company.
page 138 } Q. I see. In other words, you had paid all of
this money?
A. In other words, the total contract was roughly-the
two contracts was $21,000.00.
Q. I see.
A. And George G. Lee got eighty-two or eighty-three hundred dollars of that. The balance was paid to Ricks Plumbing
and Heating·, Incorporated, which we still owed Ricks Plumbing seventeen or eighteen hundred dolla.rs. So we paid
George G. Lee Company their fifty-two, fifty-four hundred
dollars, whatever it w::ts. and Ricks Plumbing their seventeen, eighteen hundred dollars.
Q. And that finished the contract?
A. That finished the contract.
1\Jfr. Taylor: Thank you, Mr. Yoder.
The Court : Did !George Lee Com.pa.ny ever bill ~ou
for any of this material on this $8,200.00 contract?
The Witness: I couldn't sav that, because it seemed to me
like we got the bills through Ricks Plumbing and Heating
I couldn't say definitely.
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The Court: Don't think there is any question about it.
That's what the bills sho,v. That's who was billed. ·

Q. You don't know whether he was sent copies
of that bill or not~
~
A. I got bills from Ricks Plun1bing and Heating if I remember correctly.
Q. You don't remember getting a copy from George G.
Lee Company?
A. No, I don't. I would have to go throug·h the records
at the Plantation 1\l[otel in order to find that.

3/17 j61
page 139

J\1:r. Taylor: That's all.
The Court: Any questions, Mr. Worthington Y
Mr. \Vorthington: No questions.
::Mr. Taylor: '\Ve rest, Your Honor.
The Court: Do you have any evidence, J\1:r. \Vorthington 1
Mr. Worthington: There is one point, Your Honor. l\1:y
friend here here rested and I think technically he hasn't
proven that Mr. Page's company is the creditor and in
what amount, and we will stipulate they are a creditor in
the amount of ten thousand odd dollars. The reason I will,
I presume you'd throw him out. We had this stuff about
stipulating andMr. Taylor: \Ve will stipulate.
The Court: I have already got that down here as a stipulation that there was originally twenty thousand dollars
indebtedness. There's been some payments on it.
3/17/61
Mr. Taylor: My understanding was we stipage .140 ~ pulated-there were only two stipulations.
The Court: That's all right, Mr. Taylor. It
was stipulated. I have it.
Mr. V\T orthington: I forgot what we stipulated and what
we didn't. Anyway, I would stipulate, so there won't be any
question.
The Court: It was stipulated, Mr. Worthington, as I
recall, that as of the conference on the lOth dav of June 1960
there was an indebtedness of twenty thousand dollars; subsequent thereto there wasMr. Worthington: Payments of aboutThe Court: -payments of $10,500.00; that am.ount was
credited to that indebtedness either through the return of
equipment from the inventory of Ricks Company or by-I
think that there was a sum of $5,500.00 that was credited
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for-it wasn't fifty-five, it was $5,495.00 paid by Yoder, the
contractor-who represented the contractor on the Plantation Motel job.
SHIRLEY FANTONE,
called as a witness on behalf of the defendant, having been
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.

3jl7j61

Questions by ~!1·. "\Vorthington:
Q. State your name, please, ma'am?
A. Shirley Fantone.
Q. Where do you live, l\1:rs. Fan tone T
A. 208 Bayberry Street, Cape Story by the Sea.
Q. Were you the bookkeeper for Ricks Plumbing and Heating, Incorporated, for a while?
A. Yes, I was.
Q. When was thatt
A. Fron1 Septen1ber 14, 1959, to-well, I helped wind up
the sending of these form letters out and everything-!
believe through July-through the balance of June. I don't renlember exactly when it was.
Q. What instructions, if any, did you have from 1\fr. Darden
as to making financial information available to 1\fr. Page if
he should ask for it?
A. Well, Mr. Darden told me to give 1\fr. Page any information regarding the books that 1\Ir. Page wanted. And Mr.
Page called me up and asked-and told me that 1\fr. Darden
had told him to call me and that I would be glad to give
him any information he wanted, which I told Mr. Page at
that time, yes, that Mr. Darden had told me that I could go
ahead and give him any information he wanted, so I did,
I mean to the best of my ability.
page 141

~

l\1:r. Worthington: Answer 1\fr. Taylor.
3/17/61
page 142

~

CROSS EXAMINATION.

Questions by Mr. Taylor:
Q. When was this that these instructions were given you,
Mrs. Fantone?
A. Oh, well, I had been talking to Mr. Page on the phone,
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you know, off and on, and he'd con1e in in the nwrning ever
since, you know, I started down there. Mr. Darden told n1e
that any time ~Ir. Page wanted to know anything, to let
him know.
Mr. Taylor: That's all.
M·r. V·lorthington: That's all the evidence we l1ave, Your
Honor. Vve put most of it in the otherThe Court: You have anything else, ~Ir. Taylor'¥
Mr. Taylor: That's all we have, Your Honor.
The Court: Gentlemen, it seen1s to me that I have heard
I guess an argument on the law, unless you have got anything
else, l\Ir. Taylor, and I presun1e you don't, but I feel that I
ought to give you an opportunity to submit a mcmorandutn
if you can find any authority contrary to Mr. Worthington's
position, ·which he has substantiated by law laid down in t'he
case of-the '\Thittle case, Planters Bwnk of Fa-rmville v.
Whittle, 78 Virginia 737, which held that the
3/17/61
assets are not a trust fund for creditors of an
page 143 ~ insolvent corporation and that a stockholder or
director and officer of a corporation is not precluded from the race to satisfy an indebtedness.
Mr. Taylor: Yes, Your Honor.
The Court: I also would like authority-he has cited from
Glenn that the past consideration is a good consideration, and
the law is well settled on that point. That being the case,
in the absence of any showing of fraud, and the one
who undertakes to prove fraud must do so by clear and convincing evidence, and it is not even worth mentioning there is
no such evidence of fraud on the part of ~fr. Darden.
~Ir. Taylor: "\Yell, Your Honor, I would like some brief
argument.
The Court: That being the case, so far as the assignment
of the accounts receivable are concerned, that would dispose
of it in this attachment. I don't think tl1e Court can go any
further, as much as I would like to do so, but you may be able
to proceed in another type of case. I don't kno'v whether you
can or not, whetl1er you are barred by the statute of limitations and so forth. As far as your attachment is concerned
against other items of property, I think the trucks you have
a right to attach. If you disagree, Mr. Worthing3f'17 /61
ton, I will give you a chance.
page 144 ~ Mr. Worthington: We concede he is entitled
to the other assets. T·here is some money in the
bank.
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The Court: How much 1
Mr. Worthington : Two hundred dollars.
The Court: Money in the bank-I think the National
Bank of Commerce hasMr. Worthington: They beat us on that. That's theirs.
The Court: National Bank of Commerce filed an answer
--$238.34-on the date that the attachment summons was
served.
J.\tlr. 'Vorthington: We will mark an order to that effect.
The Court: We won't have any trouble on the rest of it.
I will withhold a ruling on the other pending an opportunity
by you, 1\tir. Taylor, to submit a memorandum of law.
Mr. Taylor: I will do that at my earliest opportunity,
Your Honor, and I will not delay on that.
The Court: If you can refute the position that Mr.
Worthington has taken and has substantiated, as far as the
Court is concerned at this point, unless you can show me
something further on it-and I will give you-is fifteen
-days enough for you?
3j17j61
J.\tlr. Taylor: I think so, Your Honor. If it's
page 145 ~ going to be done, it will be done in fi·fteen days.
The Court: All right, sir, fifteen days. If
you find you can't, then submit an order of judgment.
Mr. Taylor: A memorandum will be sufficient in one form
or another?
The Court: 'Veil, if you can't, have Mr. Worthington
draw up an order of judgment and you can endorse and submit
that.
Mr. Taylor: Thank you, Your Honor, for your patience
this morning.

•

•

•

•

•

Before: The lionorable RobertS. vVabab, Judge Princess
. A.nne, Virginia, September 19, 1961.
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MRS. SHIRLEY F ANTONE,
a witness herein, having been previously sworn and
examined, was recalled for further examination, and testified
as follows:
RE-CROSS EXAMINATION.

By Mr. Taylor:
Q. State your name, please.
A. Mrs. Fantone.
Q. Mrs. Fa.ntone you have already testified in this matter.
As I recall, you testified-correct me if I am wrong-that
you were the bookkeeper for the Ricks Plumbing and Heat..
ing Company; correct T
A. Right.
Q. And that you had previously been employed by Mr.
Darden-previously done work for Mr. George Darden f
A. No. I did not work for Mr. Darden. I was previously
employed originally by Mr. Bridges.
Q. Did Mr. Darden get you the job with Mr. Ricksf
A. He asked me-he said the present bookkeeper they
had could only work from 9 :00 to 4 :30 and :Mr. Ricks had to
have someone there at quarter to eight until 5:00, and he
asked me. if I could work those hours, and I did.
Q. And you kept in touch with 1\fr. Darden about the jobf
Did you look to Mr. Darden Y
A. No. He discussed it with Mr. Ricks as far as
9/19/61 I know, and Mr. Ricks said. it was fine with him and
page 3 ~ he said he absolutely had to have someone there
because that was the busiest time of the day.
Q. And you were there T
A. I got there at quarte·r to eight. That is the busiest time
of the day, when all the men go out on the job, but Mr.
Ricks told Mr. Darden, from wha.t I understand, that he had
to have son1eone there at that time.
Q. To try to bring it up to the date in question, you were
working there, were you not, on June 101
A. Yes.
Q. When Mr. Darden had the business liquidated as per
his arrangement with Mr. Ricks.
A. Right.
Q. And after that date you stayed on to help liquidate
the assets of the corporation, did you not!
A. Right.
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By The Court:
Q. When did you say?
Mr. Taylor: .After June 10. I have June 10, the date the
business was locked up and the meeting was held that morning.
Q. You were not at that meeting, Mrs. Fan toneY
A. Yes, I was.
Q. You were at that meeting.
9/19 j61
A. Yes. Is that the one, I believe, with Mr.
page 4 ~ Oris Yoder-is that the one he is speaking of 7

By 1Yir. Taylor:
Q. After June 10, you stayed on to help liquidate7
A. R.ight.
Q. Did you do anything besides liquidate?
A. vV e got out the letters saying the corporation had been
liquidated.
Q. At whose insistence did you get out those letters?
A. Mr. Fox and Mr. Darden-they got the letters out to
the customers.
Q. Did you make a list of the accounts receivable at that
time?
A. No.
Q. ·You had it on the books, did you not 7
A. Yes, all on the books.
Q. Do you know whether they sent these letters to every
account receivable?
A. Yes, every one.
Q. Now, you say that Mr. Fox and 1\fr. Darden did this.
The Court: Is that the letter dated July 16, 1960? Would
you sl1ow this letter to Mrs. Fan tone? This is Defendant's
Exhibit 7.
9/19/61 By Mr. Taylor:
page 5 ~ Q. I show you Defendant's Exhibit 7. Is that the
letter you were referring to¥
A. Right.
Q. Tha.t is correct?
A. Yes, it is.
Q. Now, were you finishing the Plantation Motel job during this period after June 10?
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A. Yes, sir.
Q. When was that job completed? .
A. I am not positive. I would say some time in July.
Q. You are not sure when.
A. No, I am not.
Q. There was a payroll on this job, wasn't there?
A. Right, once a week.
Q. And who signed the check for that payroll?
A. Mr. Fox-! am not sure whether both signed the checks
then or not. I believe they did-both of them.
Q. After July 28, Mrs. Fantone-well, I am not sure-are
you able to fix that date in your mind Y
A. No. I really cannot remember. There was so much confusion.
Q. After the Plantation job, which you say was completed
some time in the latter part of July.
9/19/61
A. I do not know. It was some time in July. I
pag·e 6 ~ really do not retnember exactly the day, as I said
before.
Q. After that point, was there anyone working for Ricks?
A. Not after the Plantation job was finished.
Q. Were you working Y
A. No.
Q. Who was working· at that time?
A. No one.
Q. Did you keep· the books of the Ricks Corporation?
A. Do you mean after that?
Q. Yes.
A. Oh, no. I returned everything.
Q. To whom did you return these books Y
A. We put them up in the third floor of the office building
of Mr. Darden's office. 1\{r. Ricks had sublet the place and
there was no other place to put them.
Q. The corporation had sublet the place and therefore you
took the books to the attic of Mr. Darden's office for storage.
A. Right-had two plumbers take them.
'-Q. Is Mr. Fox in that office?
A. 1\{r. Fox is not.
Q. His office is not in that building.
A. No.
Q. When they sublet, do you remember when the
9/19/61
page 7 } Ricks Company sublet that building, approximately?
A. No, I cannot remember. I stayed for a while
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down t'here and I worked for a while until it became impossible, then I took everything home.
Q. You took everything with you, correct?
A. Everything.
Q. Do you know what date this was f
A. Some time in June but I am not sure of the exact
date.
Q. What sort of work were you doing on those books then?
A. Getting out bills, trying to wind up everything, trying
to g·et in as much of the accounts receivables that we could
get in.
Q. You will notice the date of July 17, I think, on that
letterThe Court : 16.

Q. -the 16th, and that had reference to the accounts receivables, were you still working on the books of the accounts
receivables at that point¥
A. No. I an1 not sure of the date when l\{r. Darden's
secretary took over. After they were assigned she took over.
I do not remember the date.
Q. The testimony is that the accounts receivables
9/19/61 wel'e assigned on July 28. Is that the point where
pag-e 8 ~ Mr. Darden's secretary took overY
A. It was some time in July but I could not say
what the date was. I had been out of it then. As soon as we
finished the Plantation job then I was through completely.
Q. And you turned the books and all the records back to
Mr. Darden-you turned all the record~ over, not just the
accounts receivables Y
A. All the records I had. I believe there was one file do"rn
there that Mr. Ricks had moved to his other place.
Q. You put the money in the regular Ricks' bank account
-the money you 'vere receiving in, did you not Y
A. (Thinking) Let me see-I believe so. I don't think it was
ever changed when I was there.
Q. And this is the account for which Mr. Darden and Mr.
Fox signed the checks. Is that right Y
A. That is right.
Q. To whom was this money sent?
A. I believe they were getting it. I am not sure. They
would call me up and say that they had some money and
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I would go by and deposit the money in the bank-if someone
had sent them a check.
Q. Do you remember when you got your last pay
9/19/61 for this work¥
page 9 ~ A. No, I can't remember.
Q. Do you remember who paid you this money Y
A. As far as I remember it was 1\{r. Fox and Mr. Darden.
I do not believe I remember anything about the assignment.
I do not believe that took place at all while I was there.
Q. You do not remember anything about the assig'Ilment f
A. No, I do not.
Q. But you do remember sending the accounts receivables
to 1\{r. Darden~
A. vVell, I took everything to l\fr. Darden, and that part
of the books-there "rere seven altogether.
Q. And the accounts receivables was one of them.
A. Yes.
Q. And did you instruct his secretary in the keeping of
those books 1
A. No, just the accounts receivables because everything
else was up to date.
M·r. Taylor: Answer Mr. 'Vorthington.
REDIRECT EXAMINATION.
By 1\fr. vVorthington:
Q. When did you say you came to work for 1.\'Ir. Ricks?
A. I believe September 14.
9/19/61
Q. Of 1959!
page 10 ~ A. 1959.
Q. And you left some time in July of 1960.
A. Right.
Q. And who was the president of the corporation while you
were there?
A. Mr. Ricks.
Q. And was Mr. Ricks running the company?
A. Yes.
Q. Now, during that time Mr. Page used to come byMr. Taylor: Your Honor, I am going to object. I am
going to object to any testimony that does not bear on the
narrow question that Your Honor put to us in his letter, which

Georg~
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is control of the corporation at the date of the assignn1ent
of the accounts receivables.
The Court: That is the narrow question but the evidence
1uay be necessary to establish that. I don't think it is too
far removed from the issue and I am going to overrule your
objection.
~fr. Taylor: I note my exception. We move to strike out
all of l\1:rs. Fan tone's testimony on the very ground that she
does not know anything.
The Court: I will overrule your objection.

9j19j61
page 11

~

By Mr. vV orthington :
Q. During that period, I believe you already
testified that Mr. Page had talked to you about the finances
of the con1pany .
A. Yes.
Q. And your instruction was at that time to show him anything he wanted in the books.
A. Yes.
}fr. Worthington:

That is all.

Bv The Court :
·o. As I understand it, from September 15, 1959 until you
left the employ1nent of the Ricks Corporation, you 'vere employed in what capacity?
A. As bookkeeper.
Q. As bookkeeper f
A. And office manager for everything that came to the
office.
Q. I presume you were the only one in the office-you
answered the telephone calls, getting calls for service, complaints. and so fortl1.
A. That is right.
Q. And you say that Mr. Ricks was the president?
A. He was the president.
Q. Do you kno'v in what capacity Mr. Darden wasf
A. Only signing the checks.
9/19/61
Q. W11at did the cheeks specify?
page 12 ~ A. Secretarv-treasurer.
Q. As secretary-treasurer?
A. Rigl1t.
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Q. What were Mr. Darden's other function!
A. That was all-just signed the checks.
Q. Just signed the checks!
·
A. Yes. I would write them and take them to him and have
him sign them.
Q. You say you were having difficulty paying the bills
at the time.
A. Yes. The whole time I was there we had difficulty, but
not as much as we would-we just had a hard time collecting
our bills-you know, collecting the accounts receivables to
pay them.
Q. Who gave you any instructions as to what efforts
should be made to get cash in the business so you could pay
the bills?
A. I more or less did things on my own by writing letters
to different customers who owed sizeable amounts for any
length of time, and I think maybe on two occasions I called
Mr. Darden's secretary and talked to her and told her that
a couple of people just were refusing to pay their bills and
that maybe he should do something about it, but
9/19/61 I do not know if he ever did.
page 13 ~ Q. You reported that to 1\!Ir. Darden Y
A. Yes.
Q. Did you report that to l\ir. Ricks?
A. Yes. Mr. Ricks knew already.
Q. Why did you report that to 1\!Ir. Darden!
A. As the lawyer I hoped he would collect it for us.
Q. You say you were present at this meeting that occurred June 11 on Saturday when Mr. Page was there Y
A. Yes, I was.
Q. Did you know anything about Mr. Darden resigning as
secretary-treasurer of the corporation?
A. I believe I had finished prior to that.
Q. In other words, you do not know anything about his
resigning while you were there t
A. No, I do not.
Q. Was there a.ny difference in Mr. Darden's role in tbe
business as far as you could determine from your observation after June 10 until you left, than it was before tTune 10?
A. I do not know I exactly know what you mean. I staved
down in the office with the plumbers, and they were counting
inventory. Mr. Page said we could send it back. Mr. Darden,
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· I did not see him. I was down there until they
had gotten all the inventory counted, but they
~ thought they had far more than they did, and Mr.
Page told me to send anything back, it did not.
matter, so we sent everything back to them, and that took
several days, and Mr. Page sent his trucks down and I was
there just to type up our sheets so that Mr. Page-so we could
compare, but I do not believe we ever did compare the inventory sheets. I had to be there to type up everything that was
sent up.
Q. Were you paid for the entire time you worked there,
working with the inventory f
A. I was paid.
Q. When did you receive your last pay check?
A. I am not certain, but it was some time in July. I told
}fr. Taylor that the payroll check was the only thing I
could go by and we do not have that. I do not remember
exac.tly-it was some time ago.
Q. Who supervised the :fina;ncial affairs of the business
while vou were there?
A. Well, Mr. Ricks and I used to get on the telephone once
a week to be~ everybody to make our payroll. Is that what
you mean? I did everything to try to collect the bills until
it became impossible, and I made up the payroll.
Q. Under whose supervision did you do these things?
A. Mr. Ricks. Mr. Ricks was the onlv one
.,
9/19 j61 there.
page 15 ~ Q. Was Mr. Darden thereT
A. No; occasionally he would drop by with Mr.
Page.
Q. What did Mr. Darden do when he dropped by?
A. Just came by to ask ho'v everything w.as going.
Q. How frequently?
A. Oh, maybe once a week, and then maybe once a month.
Maybe once every week for a couple of weeks, and then I
would not see him for a. month or so. He traveled quite a bit.
Q. Was he there any more frequently at the time immediately preceding and immediately after this meeting of June

9j19j61
page 14

10?

A. Yes-well, no-I cannot say. He was there the Saturdav we all met and I went down there bv mvRelf as of that
Monday and the doors were locked, and two
the plumbers

of
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that stayed on to finish the Plantation were counting the
inventory, and unless Mr. Darden called on the phone to ask
how much inventory there was or to check on the inventory
there, that was the only dealings as far as I know he had.
Q. Was he there more frequently than before June 10?
A. For those few days, I do not believe he had .
9;19/61 been there any more frequently. He talked to me
page 16 ~ on the phone and he asked me how we were doing
on the inventory and how much it looked like, because I think $18,000 was on the books.
Q. \Vhose decision was it to close the doors T
A. Mr. Darden's.
Q. What was ~{r. Ricks' position as to whether or not the
business should be closed up, do you know!
A. I do not know.
The Court: Anything else, gentlemen Y
Mr. Taylor: No, Your Honor.
The Court: Mr. orthington?
.~ir. Worthington : No, sir.
Mr. Taylor: I would like to call Mr. Darden as an adverse witness, if I may.

'V

GEORGE DARDEN,
called as an adverse witness by the plaintiff, having been
previously s"rorn, was examined and testified as follows:
DIRECT EXAJ\riiNATION.
By Mr. Taylor:
Q. Mr. Darden, you are 1\l[r. Ricks' attorney!
~
A. I am.
Q. I meant to say, you were Mr. Ricks' attorney.
A. Yes, I was.
Q. You organized this corporation Y
A. No, I did not.
Q. Who organized it 7
A. It is my recollection that ~Ir. Barr, who was his attorney at Virginia Beach, organized it in 1956. I was still
in law school .at that time.
Q. And under the reorganization they kept the ,same charter?
A. Yes. There was technically no reorganization. There
was an arrangement.

9j19j61
page 17
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Q. Tbey used the same charter and by-laws.
A. Right.
Q. At one point, I think in 1959, was it .not, or in 1958
you became a director and the secretary-treasurer of the
corporation?
A. Correct.
Q. Were you a n1ajority stockholder of the corporation?
A. No.
Q. How much stock did you own or control?
The ·Court: We have all of that here-50%. 1\fr. Ricks and
associates owned the other 50%.
9/19/61
page 18

~

Q. Where is the charter and the by-laws, do you
know~

A. I just moved and they should be there sOinewhere.
Q. Your name is still on the signature card at the bank,
is it not, so far as you know?
A. So far as I know, it is.
Q. Has that bank account, except for the money that has
been frozen, has it been closed outT
A. No. 'Ve have not taken any positive steps. The bani\:
account was attached. I have not bad anything to do with it
since then. As far as I know, I am on the signature card.
Q. Did you and 1\{r. Fox put in a new signature card, or
just add his name f
A. 'Ve complied with whatever the bank required.
Q. Have you resigned as director and secretary-treasurer
of the corporation 1
A. Yes, I did that as I recall on July 27 or 28, the same
day the assignment was made.
Q. Tha.t would be July 28. What form did your resignation take, Mr. Darden?
A. I an1 not sure that I understand your question.
Q. Did you resign by letter?
9/19;61
A. Tl1ere was a meeting and at the meeting I
page 19 ~ resigned.
Q. There was a meeting on July 28?
A. Yes.
Q. "\Vhere was the meeting held 1
A. In mv office.
Q. ''TJ.1o 1vas present at this meeting?
A. Mr. Ricks, and I am not sure there 'vas another director,
J\fr. Wilson-S. T. Wilson.

74

Supreme Court of Appeals of Virginia

George Darden.
Q~ Who was that Y
A. Wilson.
Q. His initials v·
A. ''S'' as in Sam, and ''T'' as in Tom.
Q. And you stated you were there, Mr. Ricks- Mr. Fox,
did yon say7
A. Mr. Fox was not there as I reeall in person. He was
contacted by phone as I recall.
Q. Do you remember whether you called him or Mr. Ricks 7
A. I don't recall. I know that we both talked to him.
Q. Then it was yourself, Mr. Ricks, and Mr. Wilson, who
is also a stockholder, I take it?
A. No, he is just a director·. He had at one time owned
one share of stoe.k.
9/19/61
Q. Who owns that share now, or at the time of
page 20 ~ the meeting?
A. As I recall, when the corporation was formed,
I think the records indicate, that Mr. Ricks got all of the
stock except two shares and he gave a share each to his two
master plumbers or two mechanics, and those were acquired
so Mr. Ricks and I would e-ach have 50%.
Q. I see. Who is the other director?
A. There were only three.
Q. Yourself, Mr. Ricks and Mr. Wilson-correct.
A. Correct.
Q. And this was a properly-called meeting of the board of
cliren..tors. Did it comply with the requirements, if any, of
the by-laws of the corporation Y
A. I am not sure. The by-laws probably call for ten days'
written notice. I don't think that ten davs' written notice
..
was given for this.
Q. Now, you stated that you resigned a.t that point, is that
correct?
A. Yes.
Q. Ag-ain what form did your resignation take? Did you
state, "I hereby resign''? Can you recall the formT
A. Do I understand the question-was it in writingf
Q. I'm just asking what form-if in writing
9/19/21 answer ''yes.''
page 21 ~ A. I do not believe there was a written formal
letter stating that I was resigning. I stated it to
the people there.
Q. You just stated to the people at the meeting that you
were resigning.
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A. That is my recollection. There may have been a written resignation but I do not recall.
Q. What other business wa.s transacted at this point, Mr.
·
Darden, do you recall!
A. Well, we got in touch with Mr. Fox and asked him if
he would fill the offices I was vacating.
Q. As secretary-treasurert
A. As secretary-I think I am still on the books as treasurer. I am not real clear. I believe Mr. Fox had been
assistant secretary prior to this some time in June or July.
Q. After June 101
A. Right.
Q. That is .assistant secretaryt
A. I believe so.
Q. As far as you know, you are still treasurer?
A. Yes.
Q. And, for what it is worth, you are still on
9jl9j61 there as owning 50% of the stock?
pag-e 22 } A. That is correct. Mr. Taylor, you wanted to
know what other business transpired at this meeting.
Q. You are right.
A. In the course of the n1eeting, and in the course of Mr.
Ricks' and my conversation with Mr. Fox, after we had
a~ked him if he would fill these vacancies, we discussed with
him the possibility of assigning the acc.ounts receivable to
me.
Q. That was at this meetingt
A. CotTect.
Q. And he agreed to do so then?
A. Yes.
Q. 'V11ere were the accounts receivable books at this time Y
A. I guess tl1e books were in n1y office-! am not sure.
Q. This 'vas after the time Mrs. Fantone said she brought
tlw books up a.nd said, "I am throug-h with my work.'' As
I understand it, your secretary had been attempting, during
this time, to continue <>ollecting the accounts receivables.
A. My secretary took over some time around the time of
the assignment.
Q. ·Your secretary took this job over after Mrs.
9/19/61 Fantone brought the books to you.
page 23 } A. That is correct.
Q. And that was the cud of the business of that
n1eeting?
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A. So far as I recall it was. I do not recall anything else
that took place.
Q. · You cannot reca.U anything else?
A. No.
Q. You do not recall :hfr. Fox being forn1ally elected as
secretary-he was asked to take over the jobf
A. Yes.
1\Ir. Taylor: Thank you, :h'Ir. D.arden.

CROSS

EXA~IINATION.

By 1\{r. Vv orthington :
Q. During· the course of your conversation with 1\-Ir. Fox
he did agree to becon1e director and sec.retary in your place 1
A. Yes, that's n1y recollection.
Q. And prior to that thne he had become counsel for the
corporation.
A. Correct.
Q. That was in your place as counsel, or were both of you
counsel for that period¥
A. This was prior to say June 10---I think he
9/19/61 was :hfr. Ricks' personal .attorney and I had been
page 24 r the attorney for the corporation. On the liquidation, or rather when the business 'vas closed up,
both Mr. Ricks and I felt he would be wise to have someone
else to represent him and the corporation's interests in the
course of the liquidation, and 1\fr. Ricks engaged Mr. Fox.
Q. And 1\{r. Fox w.as active, was he not, in collecting the
accounts receivable-sent out those letters, and so forth~
A. Right.
Q. And the assig'llment itself was executed by 1\{r. Ricks
and 1\fr. Fox, right?
A. As I recall-! an1 not sure.
Mr. Worthing-ton: I think it is in evidence. I hand it to
you, Defendant's Exhibit 6.
A. Yes.
Q. And at the time it was executed you were no longer
secretary of the corporation.
A. No.
Q. And no longer director, and no longer acting as attorney for the corporation 1
A. No, sir.
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Q. And I believe that you previously testified that you had
put Mr. Page on notice that his position was adverse to you
and he should get a lawyer for himself.
9/19/61
A. Yes. I think, if I might, I should elaborate
page 25 ~ a little bit on the time involved. As I recall the
inventory went back to Mr. Page shortly after
June 10 and .at that time, just prior to June 10, George Lee
was out'$20,000. $5,000 cash was pa.id through the Plantation
Motel job, leaving a balance due to Lee Company of about
$15,000. The inventory of the business, as I recall, at the
end of 1959-the inventory was based on a. physical countw.as supposed to be about $18,000, and acc.ording to Mr. Ricks
and casual observation on my part, the inventory remained
at substantially the same level from a physical inspection.
That inventory appeared to remain at substantially the same
level, so when the corpor-ation offered to return this material
-the inventory, to Mr. Pag·e, it was my impression that Mr.
Page or Georg-e Lee should come out substantially whole
on their business dealings with the Ricks Corporation, but in
fact, after :tvir. Page had had the material counted-! think
they rejected some of it as being second-hand or used-the
material they could use, the value of that they placed at
approximately $5,000-I believe $4,900 and some odd dollars.
That was, I would say, in the first week in July. Then a week
or ten days after that I had a conversation with Mr. Page,
and I do not recall whether I called him or he called me, in any
event it was some time within a week or ten days
9/19/61 -maybe two weeks of this time, that I told Mr.
page 26 } Page it looked like the corporation had substantially fewer assets than we had previously thought
and I would advise him to get an attorney to represent his
interests because he and I were g-oing to be at odds on the
liquidation.
Q. Now, as of July 28, when this written assignn1ent was
made, 'vhat was your connection with the management and
ownership and control of the corporation?
A. That is sort of a tough question to answer. I w·as
still treasurer of the corporation, but I had no-''"ell, I could
not write a check and cash it-M1-. Fox was on the bank ac.count. The c.orporation 's activities were ended, all the inventory 'vas gone. The only thing- left in the corporation was
a bank account. Immediately prior to assignment there were
the accounts receivable and the trucks, plus their liabilities
of course which were to the George Lee Company, and a
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Paul Fox.
couple of relatively minor .accounts payable, but there was
no activity, so it is kind of hard to say-dormant control.
Q. Wha.t action did you take to force the corporation,
ag·ainst all others, to make this assignment 1
A. I didn't understand.
Q. Was it done agreeably at your request but not under
your control Y
A. Yes, sir.
9j19j61
page 27

~

Mr. 'Vorthington: I believe that is .all I have.
Taylor: That is all.

~Ir.

PAUL FOX,
a witness herein, having been previously sworn and exan1ined,
was recalled for further exan1ina tion, and testified as follows :
RECROSS EXAl\IINATION.
By Mr. Worthington:
Q. You are 1\fr. Paul Fox who testified previously?.
A. Yes, sir.
Q. And you heard the latest testimony on the issue before
the court, have you not t
A. Yes, sir.
Q. Do you have anything to add relating to who was in·
control of the corporation t
A. No, sir.
Q. Was his testimony substantially correct?
A. Yes, sir.
Mr. Worthington: Answer J\IIr. Taylor.
REDIRECT EXAl\fiNATION.
By Mr. Taylor:
Q. Mr. Fox, 1\fr. Ricks employed you as his
9/19/61 personal attorney, did he not?
page 28 ~ A. I believe I was employed as the corporate
attorney. It would be hard to distinguish between
corporate and personal as far as Mr. Ricks was concerned
at that time.
Q. I agree with that. What were you asked in the phone
call that has been referred to, on 28 July?
A. To the best of my recollection, if I would succeed George
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in the offices be held within the corporation, which I thought
combined secretary-treasurer until this morning, and director, and I· said I would be glad to, and at that time I believe
I spoke to Mr. Ricks if this was agreeable to him and the
others and he said ''yes'' and I accepted over the telephone.
I 'vas not at the meeting.·
Q. He testified that in the same telephone conversation, to
the best of his recollection, someone instructed you that Mr.
Darden was to be a·ssigned the accounts receivables?
A. We had talked-! believe George and myself a.nd ·I believe, 1\fr. Ricks, a day or two, or maybe three days before
that meeting as to the legality of an assignment from the
point of view that George was a ereditor-G~orge Lee was
a ereditor-George Darden was also an officer and stockholder.
Q.· And it was decided he would have to resign?
9jl9j61
A. It was taken up at that meeting, and with
page 29 ~ Mr. R-icks and the other man on the board of directors.
Q. And the decision you think was tnade two or three dayf?
before as· to the legality of the assignment-the decision
that he would have to resign in order for the assignment to be
legal?
A. I do not recall whether he said-George said he would
have to resign. Perhaps it came up that morning in the meeting, but it appeared legal from what I could see. I forget
what books this was looked up in.
Q. This was several days before the assignment?
A. To the best of my recollection-maybe several days before the assignment.
Q. And you were satisfied yourself?
A. Yes, sir.
Q. And were you asked at that time to become an officer
and director?
A. I believe it could have been mentioned. I would not
want to say "yes'' or ''no" because it was pretty hard to
get hold of Mr. Ricks every time he wanted to talk, and he
had a rli:fficult tin1e to get both of us at the same time.
Q. You say you were in fairly close touch with Mr. Darden during this period 1
A. Yes, sir.
9jl9 j61
Q. Trying to work out the assignment f
page 30 r A. All we had was the accounts receivables, trying to collect.
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Q. That was the only substantial asset-the only asset at
the time when you and Mr. Ricks and George-Mr. Dardendiscussed the legality of the assignment two or three days
before that meeting?
1\4, The only asset I knew of other than the trucks.
Q. And it turned out that the trucks were pretty heavily
mortgaged to the bank, is that not correct!
A. Yes, sir. It got to the point, to the best of my recollection, I think I had sent two or three letters out-we have it
in the record-and it was becoming burdensome to me, being out of town as much as I was.
.
Q. That is the letter you are talking about in evidencethe one about your efforts to collect the accounts receivables Y
A. And I think that is what really initiated this assignment. In other words-assign them all to him and let him
collect from there.
Q. What were you doing with the money you had collected Y
A. It was being deposited in the bank.
Q. Was that the only money in the bank-was any of it
going outf
·
9/19/61
A. The only thing, to the best of my recollecpage 31 ~ tion, perhaps would be salaries.
Q. You did not open a separate account for the
accounts receivables Y
A. I believe it was the same account. I could be wrong
but I think it was the same account.
Q. And this discussion two or three days before was
prompted by the fact that money was not coming in the way
yon would like it to?
A. It was burdensome to me and I 'vas traveling.
Q. And you felt, and :Mr. Ricks felt you should turn it over
to 1\{r. D.arden?
A. Yes, sir.
Q. And did Mr. Darden agree be would l1andle the collection of it?
A. "\Ve talked then about the legalitv-the conflict of interest of assig-nment to lYir. Darden from Mr. Ricks and
myself and we decided there was nothing wrong with it, and
thought it very proper, and the one way for me to clear up
tryin!t· to collect the open accounts by turning all over to him.
Q. You do not have the corporate minutes and the minutes
of this meetin~ in 1\fr. Darden's office that he spoke ofY
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A. No, sir.
Q. Do you know where they are locatedY You
~ are the attorney for the corporation Y
A. I imagine with all the other corporate books
which I believe are still in George's attic or in his office. I was
not at the meeting physically-talked on the phone.
Q. Who acted as secretary after Mr. Darden resigned at
that meeting 1
A. After that, to my knowledge we never had another
meeting.
·
Q. For the conclusion of that meeting?
A. I could not answer that. I was not at the meeting and
I do not know.
Q. You were not given the 1ninutes T
A. No, sir-just went from the telephone conversation.
Q. And that was that you would ac.cept the offices and
agree to the accounts receivables assignment?
A. Yes, sir.
Q. Did you prepare the assignment, or did you prepare
that previously f
A. I believe it w·as prepared that day. I would like fo see
it, if I may. It has been some time.
Q. This is Defendant's Exhibit 6, assignment from the
Ricks Corporation to George Darden, signed by Paul Fox,
Secretary. Do you remember who prepared that?
9/19/61
A. I think it was dictated either by George or
page 33 ~ myself to George's secretary.
Q. When was this done? It is dated July 28.
Is that when you signed it?
A. I would say, to the best of my recollection, some time
after the phone call.
Q. Some time that day T
A. Yes, sir.
Q. Which would be July 28?
A. Yes, sir.
Q. And that is when you signed it?
A. I believe two or three hours after tbe phone call I
went by George's office.
Q. Then you were at 1\fr. Darden's offi.ce that day?
A. Yes,. I was there but not physically at the time they
were having the meeting.
Q. Was it already sig"Ded by Mr. Ricks?
9/19/61
page 32
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A. Mr. Ricks had signed it. He asked me about signing
it on the phone the day before and we agreed it was all right,
but as to the actual time of it being typed, maybe Mr. Darden
can answer that better than I can. We were talking about it
one or two days before, and I think the actual drawing up
of the assignment was dictated to Mr. Darden's
9/19/61 secretary.
page 34 ~ Q. On the 27th or the 26th, which would be two
days before, Mr. Ricks asked you about assigning
the accounts receivables.
A. As I remember, I brought up the question of assignment of the accounts receivables to Mr. Darden.
Q. Then did he ask you what your advice would be as his attorney?
A. It was perfectly .all right, but both would have to sign it.
Q. But you do not know when you signed it¥
A. I assu1ne that day. I believe the meeting was in the
morning, and I got over there some time in the a.fternoon.
Q. I see. So you advised him to assign these accounts
receivables a couple of days before 1
A. Yes, sir.
Mr. Taylor: T'hat is all I have.
Mr. Worthington: No questions.
By The Court :
Q. Several days before the assignment you discussed the
assignment with Mr. Ricks. How did you happen to mention
it to Mr. Ricks?
A. Mr. Darden and I talked about it when talking about
the accounts receivables. We practically met when
9/19/61 I was in town, Your Honor, maybe every day or
page 35 ~ every other day on these .accounts receivables.
Q. You mean, trying to collect them.
A. Yes, sir.
Q. What wa·s the first thing that came to your· attention
about assigning the accounts receivables 7
A. To the best of my recollection, Your Honor, I think one
day in George's office, having lunch, or in my office, he brougl1t
the question up if it would be possible or legal for me to
take all the accounts and have them assigned to me.
0. Did you know the corporation owed him the sum of
$22,000?
A. Yes, sir, but I was under the impression at that time
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that other than a few small accounts, he was the only one
the corporation owed a substantial amount of money to.
Q. Did you know at that time that the corporation owed the
Page Company about $10,180? I mean, Lee Company.
A. Yes, sir. I was under the impression through most of
this, until involved in litigation, that the inventory down there
was more than substantial to take care of what was owed to
the Lee Company.
.
.
Q. You did not know at that bme that Mr. Page had Informed Mr. Darden that the inventory only amounted to
$5,600, I believe it was Y
9/19/61
A. At some stage, I probably did, Your Honor,
pag·e 36 r but at what stage ...
Q. Did you know it at the time you assigned the
accounts receivables to Mr. Darden?
A. I would have to say "yes"-I am sure-because almost
a month had elapsed after they sent the materials back. If
I did not know I should have known.
The Court : Anything else!
~Ir. Worthington: No further questions.
]V[r. Taylor: No, Your Honor.
~[r. vVorthingto:n: I would like to offer this matter into
evidence, if I may. I forgot to get 1\{r. Darden to identify
it, or I can get Mr. Fox to. We offer this in by stipulation as
the Defendant's next Exhibit. I cannot remember what number it would be.
The Court: The Exhibit referred to is a letter dated July
27, 1960, addressed to Mr. Fox by 1\fr. R.. Fox Pa.ge. President
of the George Lee Company. It is received in evidence and
marked as Defendant's Exhibit 8.
GEORGE RICKS,
a witness herein, having been previously sworn
9/19/61
and examined, was recalled for further examinapage 37 r tion, and testified as follows:
REDIRECT EXAMINATION.
By Mr. Worthington:
Q. The issue before .the court today, as you could gather
from sitting in the courtroom, is whether Mr. Darden was
or was not in control of the corporation at the time the assi~
ment was made. You have heard the testin1ony of Mr. Darden
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Geo·rge Ricks.
and Mr. Fox about how the assignment came up and what
happened to the corporation at the time. ·Can you say of your
knowledge. whether that testimony is correct or not.
A. I do not know who would be considered in controlI was still President.
Q. Were you consulted on this assignment Y
A. I consulted Mr. Fox myself. I originally suggested it
to 1\fr. Fox, and Mr. Fox called Mr. Darden.
Q. You originally suggested the assignment of the .accounts
receivables Y
A. Yes, sir.
RECROSS EXAMINATION.
By Mr. Taylor:
Q. You say that you origina.lly suggested it.
9jl9j61 You cannot say, of your ow;n knowledge, whether
page 38 F 1\fr. Darden suggested it prior to that?
A. No, sir.
Q. Your testimony is, at that one point and upon your own
initiative-upon yonr own motion, you mentioned to Mr.
Fox that you might assig·n these accounts to Mr. D.arden-is
that your testimony¥
A. Yes, sir.
Q. And you were present at this meeting· in Mr. Darden's
offi~e on .July 28.
A. Yes, sir.
Q. Are you able to tell us 'vha.t took place Y
A. Mr. 'Vilson, myself and Mr. Darden were there. 1\{r.
Fox was supposed to be present but was delayed in his office
and could not leave at that particular time.
Q. What time was thatY
A. I think around 10 :00 or 10 :30, and we waited for approximately twenty-five to thirty minutes, and I asked Mr.
Darden to call 1\fr. Fox. I talked to Mr. Fox on the phone.
He ·handed the phone to me and I discussed it "rith him.
Q. At that point your discussion was about the assignment
of the ac.counts receivables Y
A. No, sir.
Q. What was the discussion?
9/19/61
A. G.eorge was giving up his position-I do not
page 39 } know the proper name for it-anyway, about the
resignation as secreta1~ and treasurer of the corporation at that time. That was the first discussion I talked
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to Mr. Fox about on the phone. He said he would be at the
meeting as soon as he could possibly leave his office. The
next discussion that I talked to him about on the phone at
Mr. Darden's office that same day 'vas twenty-five to thirty
minutes later and was about assigning the accounts.
. Q. In other words there were two phone calls.
· A. Yes, sir. One I made and one he made and handed me
the phone. The other one I dialed the number myself.
Q. .And you signed that paper?
A. Not at that particular time.
Q. You are familiar with Exhibit 6?
. A. Yes, sir, I am familiar with it. I left Mr. DardenMr. Wilson and myself, and went back to my house. First
we went by Mr. Fox's office ·and he had left his office at that
time, which was around noon time. When we tried to get
hold of him he said all would have to go up there and sign it.
Q. Who-Mr. FoxY
A. Yes, sir. Mr. Fox informed me we all had to go back
and sign it, and that is when we all made the trips after
lunch. Exactly what time-1:00 or 1:30-I do not know
exactly when it was.

9;19/61

page 40 ~

Mr. Taylor: Thank you, Mr. Ricks.
Mr. W-orthington: No further questions.

By The Court:
Q. Mr. Ricks, did you know at the time you agreed to assign the accounts receivables to Mr. D-arden that the corporation owed the Lee Company the sum of $10,180?
A. Sir, I would like to try to explain this a little bit. When
this inventory was turned back to the George Lee Company
there was a matter of time in •between before 've found out
the actual amount of this inventory and before I actually
knew it. At that particular time-no, sir, I did not know
the exact figures. I might not have known on the same day
but I did a day or two afterwards the amount owing to them.
Q. Did I understand you to say, a.t the time you were discussing the assignment of the accounts receivables to Mr.
Darden you were under the impression that the inventory returned to the Lee Company would cover that indebtedness?
. A. Yes, sir.
Q. And it was under t.hat belief that you agreed to the
assignment?
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George Ricks.
A. Yes, sir.
Q. Mr. Darden had not informed you of his con9j19j61 versation with Mr. Lee some time before that to
page 41 t the effect that the inventory would not be sufficient
to cover the indebtedness?
A. Mr. Darden and myself at that particular time was not
discussing too many things.
Q. The answer to my question is ''no.''
A. No, sir.
The Court: All right.
Mr. Worthington: I would like to ask a few
about that.

questio~UJ

REDIRECT EXAMINATION.

By Mr. Worthington:
Q. You say at the time of this assignment Mr. Darden and
you were not discussing too many things. Does that mean
there was an aloofness between you'
A. Mr. Darden advised me if there was anything to discuss, to discuss it with my attorney and no longer with him
as attorney for me-as the corporation attorney.
Q. ·You originally testified that you suggested this assignment. Why did you think this was a good idea Y
A. Because I ·owed Mr. Darden. That was Mr. Darden's
money.
Q. And you wanted to pay him.
A. Yes, sir.
9/19/61
page 42

~

Mr. Worthington: All right.
The Court: Is there anything else Y
Mr. Worthington: That is all, Mr. Ricks.
We have no further evidence.
The Court: Mr. Taylor, anything else 7
Mr. Taylor: No further evidence.

9fl9/61
page 43

t

JUDGE'S CERTIFICATE.

I, RobertS. Wahab, Judge of the Circuit Court of Princess
Anne County, Virginia, do hereby certify that the foregoing is
a true and oorrect transcript of the testimony and proceeding
in the case of George G. Lee Company, Inc., a Virginia
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corporation, vs Ricks Plumbing and Heating Company, Inc.,
a Virginia corporation, and The National Bank of Commerce,
tried in said court on March 17 and September 19, 1961, and
includes all the testimony offered, the motions and objections
of the parties, the rulings of the Court, ~and the exceptions
of the parties, and all other proceeding·s of said trial.
I further certify that the exhibits offered in evidence, as
described .by the foregoing record and designated as Plaintiff's Exhibits 1 and 2 and Defendant's Exhibits 1 through
8, inclusive, are the only exhibits offered upon said trial, and
the originals thereof have been initialed by me for the
purpose of identification.
I further certify that said transcript was presented to me
for ce-rtification and signed within sixty days after the final
order in said cause, and that the attorney for the plaintiff
had reasonable notice in writing of the time and place at
which the same would be tendered for certification.
Given under my band this 23rd day of April, 1962.

R. S. WARAB, JR.
Judge

9/19/61

page 44 ~

CLERK'S. CERTIFICATE.

I, John V. Fentress, Clerk of the Circuit Court of Princess
Anne County, Virginia, do hereby certify that the foregoing
transcript of testimony and other proceedings in the trial of
the case of George G. Lee Company, Inc., a Virginia Corporation, v. Ricks Plumbing and Heating Company Inc., a Virginia corporation, and the National Bank of Commerce, tried
in said Court on March 17th and September 19th, 1961, and
duly certified by the Judge of said Court, together with the
()riginal exhibits introduced upon the trial of said case, identified by the initials of said Judge, were filed in my offi.ce an
23rd day of April 1962.
JOHN V. FENTRESS
Clerk.
By: R. H. WEST
D. C.
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A Copy-Teste :
H. G. TURNER, Clerk.
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