IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7661

VIRGINIA:
In the Supreme Court of Appeals· held at the Supreme
Court of Appeals Building in the 1City of Richmond on Tuesday the 2nd day of Mar0h, 1971.
JAMES CHARLES LAYNE,

Plaintiff in error,

against
JAMES ELLlS BOYD,

Defendant in error.

From the ·Circuit Court of Tazewell'County
Vincent L. Sexton, Jr., ·Judge

Upon the petition of James Charles Layne a writ of error
is awarded him to a judgment rendered by the Oircuit Court
of Tazewell County on the 7th day of August, 1970, in a certain motion for judgment then therein depending, wherein
James Ellis Boyd was plaintiff and the petitioner was defendant; upon the petitioner, or some one for him, entering
into bond with sufficient security before the clerk of the said
court below in the penalty of $500, with condition as the
law directs.
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MOTION FOR JUDGMENT
To The Honorable V. L. Sexton, Jr., Judge of said Court:

1. On February 15, 1969 about 6 :45 p.m., plaintiff was a
pedestrian at the ·south edge of U. '8. Route 460 in Tazewell
County opposite the intersection of Route 683. Plaintiff was
leaning against the guard rail on the south side of said
Route 460 awaiting transportation to Raven, Virginia.
2. At the aforesaid place U. S. Route 460 is a four lane
highway with two eastbound and two westbound lanes. The
eastbound lanes measure 25 feet in width from the median
guard rail to the white line marking the ·South edge of the
pavement. From the south edge of the pavement of the eastbound traffic lanes to the guard rail on the south 'Side of the
highway is an additional 4.5 feet of space.
3. At ·said time and place defendant was operating a motor
vehicle in an easterly direction without keeping a proper
lookout, without proper equipment for existing conditions,
at an excessive ·speed for conditions then existing, and while
not under proper control. Defendant's operation of said vehicle was negligent and caused 1said vehicle to leave the lanes
marked for eastbound traffic and strike the plaintiff and the
guard rail with force and violence.
page 2 r 4. As a result of defendant's negligence, plaintiff sustained a cerebral concussion, lacerations
a;bout the head, a fracture of the femur of each leg, fracture
of rthe right tibia and fibula, bruises and .sprains about his
entire body, physical pain and mental and emotional anguish. Treatment of plaintiff's injuries was furnished by Dr.
Tillou Henderson and Clinch Valley Clinic Hospital. Plaintiff's medical and hospital expenses for sueh treatment totaled $2,632.75 as of July 30, 1969.
5. As a result of defendant's negligence, plaintiff will in
the future ·suffer expenses for treatment of the aforesaid
injuries, physical pain, mental and emotional anguish, diminution of earning capacity, and permanent physical disability and deformity.
6. At the time of the aforesaid a:ccident, plaintiff was 21
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years old and employed at Hobbs Brothers Coal Company,
Whitewood, Virginia, as a coal loader at an average weekly
wage of $95-100. Plaintiff has lost earnings ·at said weekly
wage rate for each week succeeding February 15,1969.
7. Plaintiff avers that defendant's negligence in the operation of a motor vehicle at the time and place afores·aid
was the proximate cause of injuries, both temporary and
permanent, to him, and the losses set forth above.
WHERE.FORE, plaintiff asks judgment against the defendant in the sum of $100,000.00 with interest from February 15, 1969 and his costs herein expended.
James Ellis Boyd
By: Jack P. ·Chambers
Of Counsel
Jack P. Ohambers
Gillespie and Chambers
Tazewell, Virginia
Counsel for Plaintiff
Filed in the Clerk's Office the 4th day of Dec., 1969.
Tes·te:
Rhea F. Moore, Jr., Clerk.
By: Elizabeth Bilur, D. C.
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FINAL ORDER
On May 22, 1970, came the parties in person and by counsel and announced ready for trial, whereupon, a panel of
thirteen persons having been examined by the Court and
found duly qualified and free from exception, three of the
same were stricken off by the plaintiff and three by the defendant and the remaining seven, to-wit, R. R. Nolley, Howard Ball, George Vanhoozier, W. C. Ratcliff, P. S. Elswick,
Jr., John G. Conley, Jr., and James W. Rasnick, were duly
sworn; thereupon the jury heard the opening statements
of counsel and the evidence of the plaintiff, whereupon the
defendant by counsel moved the Court ·to strike the evidence
of the plaintiff, whieh motion was overruled, to which action
of the Court the defendant duly excepted, whereupon the
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jury heard the evidence of the defendant and the rebuttal
evidence of the plaintiff, whereupon the defendant by counsel again moved the Court to· strike the evidence of the
plaintiff, which motion was overruled, to which action of the
.
'Court the defendant auly excepted, whereupon
page 64 ~ the jury heard the instructions of the Court and
: the argument of counsel, ·and thereupon withdrew from the bar to consider their verdict and ·sometime
thereafter returned -and rendered the following verdict: "We
the jury, upon issues joined, find for the plaintiff and fix
his damages in the sum of $25,000.00. J. W. Rasnick,. Jr.,
foreman." Whereupon, the jury was discharged.
Whereupon, the defendant by counsel moved the court to
set the jury's verdict aside and to enter final judgment in
favor of the defendant or in the alternative to grant a new
trial; and with the consent of the Court the defendant by
counsel filed written grounds of said motion -and the matter
wrus argued by couns·el.
Now, therefore, upon consideration of said motion by the
defendant to set the jury's verdict aside and to enter final
judgment in favor of the defendant or in the alternative to
grant a new trial, it is
r

.ADJUDGED . A.N·D ORDERED

that s·aid motion be, and it is hereby, denied, to which action
of the Court the defendant objects and excepts.
It is therefore

.ADJUDGED AN·D ORDERED
that the plaintiff James Ellis Boyd have and recover from
the defendant James Charles Layne in ·accord with the verdict of the jury the sum of TWENTY-FIVE THOUSAND
AND NO /100 ($25,000.00) DOLLARS, with interest from
May 22, 1970 together with his taxable costs incurred
herein.
·
page 65 ~ The defendant -having made known his inten.
tion to 'Seek a writ of error from the Supreme
Court of Appeals to this judgment, it is
ORDERED

that execution on the judgment hereinabove rendered be,
and the ·same hereby is, suspended for a period of four
months from this date; and, if the defendant duly files a
petition for a writ of error, execution on the judgment lis
suspended until the Supreme Court of Appeals has acted
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upon said ;:petition; all of 'vhich is conditioned upon the
giving or filing of a bond, with sufficient surety, conditioned
according to law, in the penalty of $1,000.00, within 21 days
from this date.
Enter August 7, 1970.
V.L.S., Jr.
Judge
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page 68 }
NOTICE OF APPEAL AND
ASSIGNMENTS OF ERROR
TO: Rhea F. Moore, Jr.
Clerk of the Circuit Court
for the County of Tazewell
Counsel for James Charles Layne, the defendant in the
above-styled case, gives notice of appeal from a final judgment entered herein on August 7, 1970.
The -said James Charles Layne, 'the defendant in the abovestyled suit, will apply to the Supreme Court of Appeals of
Virginia for a writ of error to said judgment, and s·ets
forth his assignments of error as follows :
1. The trial court erred in overruling the motion of the
defendant, James ·Charles Layne, to .strike the evidence of
the plaintiff, made at the conclusion of the plaintiff's evidence, and renewed at the conclusion of all the evidence.
2. T·he trial court erred in overruling the motion of the
defendant, J·ames Charles Layne, to set aside the verdict
of the jury and to ·enter final judgment in favor of
page 69 ~ the defendant.
3. The trial court erred in entering final judgment against the defendant, James ·Charles Layne, when
there was no proof of any negligence on the part of the defendant.
James Charles Layne
By Counsel
Penn, Stuart & Eskridge
208 East Main Street
.Abingdon, Virginia
By James P. Jones
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James Charles Layne
Filed in the ·Clerk's Office Circuit Court of Tazewell County, Virginia. Oct. 2, 1970.
Elizabeth Bilur, Deputy :Clerk.
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The •Court: Call your first witness.
Mr. ·Chambers: James Charles Layne, as an adverse witness.
The ·Court:. All right.
JAMES CHARLES LAYNE having first been duly
sworn, wa:s examined and deposed as follows :
CROSS-EXAMINATION
By Mr. Chambers:
Q. Will you state your name 7
A. James Charles Layne.
Q. How old are you?
A. Twenty-five.
Q. Were you driving an automobile on the evening of February 15, 1969 on Route 460 in Tazewell County,
page 4 ~ Virginia T
A. Yes sir.
Q. You own the carT
A. Yes sir.
Q. Did you have any passengers?
A. Yes sir.
Q. Who!
A. Roger Endicott.
Q. Where had you all come from T
A. At that particular time, we were just coming from the
bowling alley.
Q. Coming from the bowling alley 7
A. Yes sir.
Q. Whereabouts!
A. About, about eight or nine miles behind me. I don't
know the name of it.
Q. Grundy!
A. Yes sir, I think so.
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Paul Keen
Q. How long had you been at the •bowling alley?
A. All afternoon.
Q. All afternoon at the bowling alley?
A. Yes sir.
Q. And were you involved in a pedestrian accident f
A. Yes sir.
Q. Where was the person that you hit Y
page 5 ~ A. He came from the left, at a full run, very
fast, with long strides. He leaped the median
guard rail and ran in front of my car.
Q. Did your car strike him 1
A. I hit him right in the middle of my ·car, on his right
side.
Q. Right in the middle of your car? What kind of car have
you or did you have at that time f
A. It was a '67 Pontiac.
Q. Did you leave the scene of the accident!
A. Yes sir. I was causing a bottle neck there.
Q. You were causing a bottle neck?
A. Yes, backing up traffic.
Q. In the four-lane highway?
A. They were stopping. It started to snow about two minutes before the accident.
Q. Where did your car go?
A. Af·ter the accident Y
Q. Yes?
A. It started sliding a little bit, and going straight a1head.
I stayed in the same lane.
Q. Where did you take your automobile?
A. To the hospital and thenQ. That was before any investigation was made
pagn 6 ~ of the wreck, wasn't it?
A. Yes sir.
Q. Then you came back, is that right f
A. Yes sir.

•

•

•

•

PAUL KE.EN having first been duly sworn, was examined
and deposed as follows :
DIRECT EXAMINATION
By Mr. Chambers:
Q. Please state your name? State your name, please?
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P.aul Keen
A.
Q.
A.
Q.

Paul Keen.
What is your Father's name?
Lee Keen.
Where does he live Y
A. Red Ash, Virginia.
page 7 ~ Q. On February 15, 1969, P.aul, were you and
your brother down near your Father's house?
A. Yes sir.
Q. And was that the evening on which there was an automobile-pedestrian accident on the highway near your Daddy's house!
A. Yes .sir.
Q. I am going to :hand you a picture, which has been introduced in evidence as Plaintiff's Exhibit Number Five and
ask if you will tell me what tha:t pictures shows, generally,
and tell the Jury from where it was taken Y
A. Thls picture is taken from my Father's house.
Q. And what doos it show?
A. It shows the main road of 460 here, with the drain.
Q. Okay, now, on the evening that you and your brother
were down at your Father's house, did you .see anybody up
on the road edge f
A. Yes sir, I did.
Q. And were you able at that time, to identify that personY
A. No .sir.
Q. As any particular person Y
A. No sir.
Q. Now, this picture has a small sign .in it, in
page 8 ~ the righthand corner. Can you point out where
this person was that you saw, with respect to that
sign, approximately Y
·
A. I would say right about the ·second post from this sign
post.
Q. You say about two posts from theA. Yes.
Q. -.sign post f
A. Yes.
Q. By two posts, you mean guard rail posts Y
A. Yes.
Q. Now, after you saw this person, did you see anything
more or hear anything more Y
A. Yes. They wais a-what had my attention up .on-my
employer lives in thi:s hollow in above where this accident
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Paul J(een
occurred, and I had sent my baby brother after my pay check.
So I was watching for him to come back that night.
Q. What did you hear or see Y
A. Well, I would say, approximately, not definite, approximate'ly fifty feet (50') I would say, and I am a coal miner
and I am pretty good on cutting a break through and know
how to turn them. I would ·say approximately fifty feet, this
car was out of control and it hit the guard rail. That's whBJt
drew my attention from this gentleman here, and
page 9 ~ I didn't know he was the man at the time.
·
Q. You didn't lmow he was James Boyd 1
A. No sir, I did not.
Q. Did you actually see any impact between the car and
the man standing up there 1
A. No, just the noise, before it got to him.
Q. Your brother was there with you at the time Y
A. Yes sir. Yes ·sir. My brother was with me. We had
went out to get some coal.
Q. I believe you are also a disabled Navy veteran, is that
right?
A. Yes -sir.
Mr. Chambers: You may examine.
CROSS-EXAMINATION
By Mr. Jones:
Q. Mr. I<:een, are you related to the plaintiff, Mr. Boyd 1
A. No sir.
Q. Didn't his sister marry into your family?
A. Yes.
Q. 'Vho did his sister marry Y
A. Married my brother.
Q. Now, that evening, what time did you go outside of
your Father's house?
page 10 ~ A. It was just before dark, and I wouldn't
hardly say. It was right about, it was close to
dark.
Q. What timet
A. Well, approximately, I couldn't say.
Q. Was it 5 :00 o'clock or 7 :00 o'clock or 9 :00 o'clock?
A. Well, in the winter time, you know how it is. I wouldn't
say.
Q. You just couldn't make any estimate about what time
it was?
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Paul Keen
A. It was just before dark, though, I would say that.
Q. But as far as the actual clock time, you just couldn't
say?
A. No, no, I couldn't say.
Q. Now, you all walked out of your Father's house, and
what were you going to do Y
A. Bring in some coal.
Q. Let me -show you a: small photograph and ask you if
that is your Father's houseY
A. That':s right, right here. That's his coal house, right
here, and this is his garage on this side. (Indicating)
Q. Before you do that, let me get the Reporter to mark
this as an Exhibit.
The Court: Will that be Defendant's Exhibit One Y
Mr. Jone·s: Yes, Your Honor.
page 11 }

(Exhibit marked by Reporter)

Q. Let me show you another photograph and ask you if
you recognize anything about that T
A. Yes sir.
Q. What does that ~s·howY
A. The same as this. This is from main 460. This is the
drain to here. This is the path-the road that goes down into
the camp. 1\IIy Father lives on this side. (Indicating)
Mr. Jones : I will ask the Reporter to mark this as Defendant's Exhibit Number Two.
The Court: Number Two, all right.
(Exhibit marked by Reporter)
Q. What was the weather condition that night!
A. It 'vas hazardous, I would say, due to ha:lf rain and
half snow.
Q. When you say-what was it-you say it was just about
dark or was it fully dark or 'vhat Y
A. It was ·about dark, about dark.
Q. About dark Y
A. Yes.
Q. You say you all, what were you getting the coal in,
putting it in, a: bucket Y
A. Yes, coal scuttle.
page 12 } Q. Like a coal scuttle 7
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PO!Ul Keen
A. Yes.
Q. You happened to notice somebody up at the top, on

460?
A. Yes. I was looking for my brother to come back from
my employer's.
Q. He was going to come back over .the hillY
A. Yes.
Q. Now, I wonder if you would ·stand in front of the Jury,
if you would come around Y
A. Yes.

(Witness complies)
Q. And on this photograph, I would like you to mark with
this pencil where you were standing, where the coal was,
where you were standing when you saw these events, if you
can?
A. Does it write! I was right here. (Indicating) And this
is the coal house, on the other side here. This is my Daddy's
shed here, where he puts his pick-up truck.
Q. 'Could you make a large dot where it can be seen f
A. This is where I was, right at the time.
Q. Could you make an "X" over that dot?
A. Yes.

(Witness complies)
page 13

~

Q. You were standing at the corner-you can
have a .seat.

(Witness complies)
Q. You were standing at the corner there then, of your
Father':s house Y
A. No, no, that picture-it is a little farther from the
house, the way the railroad is. I was in about five feet.
Q. From your, from the house?
A. From the corner of the house, yes, the way you go out.
You see, the drive-way comes in and Pa parks his truck in
there.
Q. I would like-how much of this person could you see
up there at the, up at the top of the hillY
A. Well, if my brother-he's a High School student here
in Red Ash-and so, he's as tall a man as this guy.
Q. I am sorry, I didn't quite follow you.

I
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A. I said my brother was the one I wa;s looking to ·bring
my pay check back. I had sent him up to Smith. He's as tall
a man as this man is. I would say that's who I thought it
was, he was coming back.
Q. My question was, how much of him could you see Y
A. You could see all of him from the guard rails.
Q. How much of his body could you see f
page 14 · ~ A. I would say from, from the middle up, I
would say.
Q. How far were you from, from him 7
A. Well, approximately, well approximately, I will say
about two hundred twenty feet (220').
Q. Two hundred twenty feet (220')?
A. Yes.
Q. Have you had occasion to measure that 7
A. No, I didn't never measure anything.
Q. That's just your estimate?
A. Yes sir, like I said, approximately.
Q. Now, how long was it before anything else happened
that drew your attention 7
A. Well, actually this car, they was-wait a minute. First,
they was a ·bang, and that's what brought my attention.
Q. A what?
A.. They was a bang in the guard rail; that's what brought
my attention away from the man here. My brother went
and picked him up, went up there when they picked him up.
That's what drew my attention off. I thought that was my
brother~

,1
V

Q. My question to you, Mr. Keen, was, you say you noticed
somebody up at the top of the hill. My question was to you,
how long was it before anything else happened that attracted your attention up there 7
page 15 ~ A. From the time I seen him 7
Q. That's right.
A .. Just about like a glance, or a turn of the head.
Q. You mean you noticed him and turned away and then
something else happened 7
A.. No, no. When this bump against the guard rail, that's
what drew my attention away from the figure I seen on the
road.
Q. In other words, you were looking up at the figure?
A.. Yes. I was looking for my brother.
Q. You were looking at him and how long was it before
you heard this bang Y
A. (snapped fingers)
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Paul Keen
Q. Just an instant Y
A. That's right.
Q. From the first time you noticed this :figure up there on
the highway until this bang, was just an instant, is that
correct?
A. ·Give me that a;gain.
Q. From the first time that you saw this person or figure
up on the highway until you heard the bang, how long was itt
A. Well, me and my brother had went out to get some coal
for my Father, and my other !baby brother had
page 16 ~ went to get my pay eheck. And we had just come
out of Daddy's house. So, like I marked it on
that picture there, it's, well, it's just like going from here
over there to that desk, out Dad's front door and out to
where the coal house is. I was kindly looking for David,
too. He had been gone about ten minutes.
Q. My question is to you, you say you noticed somebody
up on the ·highway?
A. Yes. I was looking for David. I thought that was his
figure, this guy that was there.
Q. You say you did see somebody up there?

A. Yes.

Q. From the first time that you noticed somebody up there,
how long was it until you heard this bangY
A. Well, you just walk out of a house and go into a coal
house. I wouldn't say on that. I ain'i too good on time. I
couldn't say.
Q. Well, was it a couple of minutes 7
A. Oh, you know, would it take me a couple of minutes to
get from here over to the room right there, the Jury roomY

Mr. Chambers : You answer his question.
Q. Mr. Keen, I am sorry. We are not communicating.
A. I would rather not be harassed.
page 17 ~ Q. I apologize if I am harassing you. My point
is this. I would like to know how long it was
from when you first saw this figure until you heard the bang!
A. Well, like we come out of the house to go get the coal,-

The Court: Mr. Keen, answer his question. You saw the
man up there now, how long was it from that time until you
heard the bang 7
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.A.. Well, sir, it was a few moments of time, since I was
looking for my brother to be ·back.
The Court: We heard that. It's just a question, between
the time you saw him and the bang?

A. When I come out the doorThe Court: You have already told us about coming out the
door. Just ·answer his question, if you can, and if you don't
know, s·ay you don't know.

A. Well, just as we come out the door, I wouldn't say, I
ain't counting on time. How long does it take .to come out
the door and go to the coal house Y
Q. Do you say you saw him when you first came out of the
doorY
A. Yes.
Q. Is that right?
page 18 ~ A. Yes sir. Because I was looking for David
at the time.
Q. And you got over to the coal bin, and when you got to
the coal~bin, that'.s when you heard the bang?
A. No, we didn't get to the coal bin.
Q. How far had you gotten, when you heard the ·bang?
A. I have said to Dad's porch or even to the corner of the
house.
Q. Is your testimony, you walked out the door and immediately when you walked out the door, you saw a figure up
there, is that right?
A. The only reason I looked, I was looking for my brother.
Q. Is that right?
A. That'·s correct.
Q. And you continued on walking toward the coal bin!
A. No, we did not come off the porch. You look at your
picture. We come out, he's got a drive-way coming down by
the coal house. When we stepped off, I looked for David, my
brother, to be there.
Q. So, you didn't see the figure up there until yon stepped
off the porch Y
A. Just as ·soon as you step off the porch, everything is
in plain view.
page 19 ~ Q. When you stepped off the porch, you saw
this figure up there on the road, and you say
right away, you heard the bang f
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.A. No, that',s what got my attention, when I looked back.
Q. Do you lmow how long it was?
.A. No sir.
Q. You ju.:st can't give an estimate of how long it was before you heard the bang?
.A. No sir, no estimates, no sir.
Q. Okay, were you continually watching this figure up
there, or had you looked awny from ii before you heard the
bang?
A. No, I wasn't continuously watching it. I was watching
for my brother.
Q. What was this figure dressed like?
A. It was kindly dark like. I couldn't :tell.
Q. You couldn't tell how he was dressed?
A. No. I had mistaken him for my brother.
Q. Was his back toward you or could you tell?
A. Yes. His back was toward me.
Q. You could tell that?
A. Yes.
Q. Howf
page 20 ~ A. By the headlights of the car that bumped a
rail, fifty feet (50') or so, I would say, before
that it come to where this man 'vas standing. That's what
drew my attention, from the headlights, and even though it
was half rain and half snow, for the lights stood out that
much. I could tell the man was facing that way.
Q. In other words, he was illuminated by the headlights,
is that right?
A. Yes.
Q. Did you see, did you see the car hit the guard rail Y
A. No sir.
Q. Did you see the car at all f
A. No sir. I didn't go, my brother did.
Q. No, no, I mean when you were down there by your
Father's house f
A. Only the headlights. Only the headlights.
Q. You saw some lights up there?
A. Yes.
Q. And you heard a sound f
A. Yes.
Q. You didn't ·see it hit the guard rail f
A. No, I didn't see it hit, no.
Q. What makes you think it hit the guard rail Y
pa:ge 21 ~ A. By the bang.
Q. It just sounded to you like it was hitting
the guard rail Y
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A. I just heard a bang.
Q. Is that all that you can sayY Are you sure that it hit
the guard rail?
A. I would say that was what it was, because it was out of
control. It was too fast.
Q. How do you know it was out of control and too fast!
A. Well1 the visibility. I would say with this terrific rate
of speed, 1t appeared to me that this man was making, and
with the weather, I would say he 'vas out of control.
Q. Well, how long did you see this carY
A. Just like a, just like a turn of your head.
Q. And you could tell it was going at a terrific rate of
eed, just turning your head and seeing some headlights 1
A. No, because the only ·thing, when it hit that guard rail,
had to be, with the visibility that night.
Q. Mr. Keen, how do you know the car was going at a
terrific rate of speedY
A. It had to be.
Q. Why?
A. How come him to go into a guard rail Y
page 2.2 ~ Q. How do you know he hit the guard rail Y
A. There was nothing else up there for him to
hit.
· Q. Did you go look at the guard rail Y
A. Well, I get off a man tr1p up there every evening, when
I come off from work.
Q. Was the guard rail damaged in any wayY
A. It was scraped.
Q. It was scraped, whereabouts Y
A. The way it sets in there.
Q. Let me show you a picture, Plaintiff's Exhibit Number
One, and ask you if that's the guard rail that you say the
car hit?
A. No, no, no.
Q. It is not?
A. No sir.
Q. The guard rail, if the car hit ihe guard rail, it wasn't
in this, shown in this picture?
A. Not that, no.
.
Q. I'll show you Plaintiff's Exhibit Number Two and ask
you if you can find any place in that picture where the guard
rail is hit or damaged?
A. No. .
Q. How about Plaintiff's Exhibit Number Three? :
A. Well, this is not further enough down.
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~

Q. It doesn't shO'W on this picture eitherY
A. No sir. It's not further enough down. But
these pictures was taken from where the man was hit.
Q. Okay, sir, how about Plaintiff's Exhibit Number FourY
A. Yes. Now, you are with me. Approximately right here.
Q. Could you point out to the Jury where it was dama~ed Y
A. I didn't say damaged. Here, here this. (Indicating)
Q. Up hereY
A. I will ·say approximately fifty feet (50') or so from
where the car struck him, along here. (Indicating)
Q. Would you make an "X" on this photograph where the,
where you think the car struck the guard rail Y
A. Yes. (Witness complies)
Q. Now, is there 8Jly mark there, that shows that Y
A. Only a scrape.
Q. Do you see the scrape in this photograph.
A. It's not in it.
where the car strick him, along here. (Indicating)
A. I don't think so.
Q. You don't see itY
A. I got 20-20 vision.
page 24 ~ Q. And you don't see it in this photographY
A. No. Do you see itT
·
Q. No, I don't.
.
A. Sorry.
Q. You say you didn't see the car at all; you don't lmow
what type of car it is?
A. No sir, I did not.
Q. Now, you say it was about fifty feet (50') from where
this figure was standing Y
A. Approximately, yes sir.
Q. You me8Jl that's where the headlights were, or what was
·
fifty feet (50') from where he was standing?· ·
A. Fifty feet (50').
·Q. What was, the headlights?
A. From where he was hit. That was the first impact, I
would say, appro:A'imately fifty feet (50') when he first hit
the guard rail.
·
Q. How do you know that Y
.
A. Well, I will tell you. I work coal twenty-two, twentyeight, ·thirty-four and thirty-eight inches. I never do· use a
rul~ in the mines. I can always tell a man when to bring me
a .timber.
Q. I am not ~aying anything about your ability to· estimate
· distances. What I am asking you is how you were
page 25 ~ able to tell where he hit the guard rail?
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A. Only the impact from where he hit.
Q. But you didn't see it?

A. Oh, yes, I saw it.
Q. You did see itY
A. No, the impact-I turned my head, but I can ·give you
the distance from where he hit, back.
Q. You mean you can tell from the 'Sound where he hitY
A. No, not from the sound.
Q. How do you lmow where he hit; that's what I am asking?
A. I don't lmow exactly, but I will ;say within fifty feet
(50') from where that he first hit the guard rail, that he
was out of control.
Q. You don't know where he hlt the guard rail Y
Mr. Chambers : Your Honor, I believe this que·stion has
been asked about five times.
Mr. Jones: I believe it has.

A. I'm being haras.sed too much here. I mn just a witness.
The Court: This boy ii.s on cross-examination.
·Mr. ·Chamber·s: Yes sir, but it looks like there .ought to be
a limit to that.
The Court: If he answers .the question. If he
page 26 } doesn't know, he can :say so.
Mr. Chambers: He's told him approximately.
He keeps on hammering.
The 'Court: Well, the objection is overruled.
Q. Mr. Keen, and again, I don't want to harass you, but
just so we understand each other, you did not see ht.im hit
the guard rail, that':s correct?
A. No sir.
Q. You couldn't say for sure where he hit the guard rail,
is that right Y
A. Oh, yes, I could show you where he hit iot, only by a
scrape, as I said before.
Q. In other words, you saw a scrape the next day, or something, that you think that this car hit Y
A. No, not the next day. It wa:s ·a :M~onday before I went
to work. When I come mfrom work on a Monday. They was
a ·scrape.
Q. You mean after the accident?
A. Yes, because I knew about where he hit it, but the only
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thing I heard that night was just the bang before he got to
this figure.
Q. You didn't see hlm hit the figureY
A. No, no, no. I didn't see him hit the figure.
Q. Do you lmow whyY
page 27 ~ A. My attention was that-a-way, from where he
had hit. And he was at a great, terrific ·speed, I
would say.
Q. How do you know that?
A. Well, I couldn't say actually.
Q. Why do you say it, then Y
A. Why did he hit it fifty feet (50') above from where
the man was standing Y
Q. Is that your only basis f
A. No. No, it's a point, like my testimony here.
Q. You are saying that it was fifty feet (50') because
some days after the accident, you saw a scrape on the guard
rail, about fifty feet (50') from the :scene, from where he was
standing, is that rightt
A. No. I saw it there, after, the scrape, but I lmew just
about the way it was from the headlights of that night, when
he bumped the guard rail before he got to this man.
Q. Now what, what did the car do then after you saw it
hit the guard rail or after you saw the headlights, I am
sorry?
A. From that, he went on and I would say, he got plum:b
over in the left lane, where he hit this man, because when he
hit him, it put him on the left side of the road.
Q. You didn't see him hit him, did you?
A. No, no.
page 28 ~ Q. Did you lrno'v anybody had been hit at the
time?
A. Sure. I figured it was my brother.
Q. Oh, you did~ How did you know somebody had been hit?
A. How did If When this I nan was out of control, and this
fellow over here was ,sitting there, all leaned up against the
guard rail, ·then I knew someone had been hit. But the impact, it was enough, but actually, I did not see the car hit the
man.
Q. Now this-I will show you Defendant's Exhibit Number
Two. Now is that, is that picture ·taken approximately where
you were standing, down there by your Father's house 7
A. See these weeds right here? (Indicating)
Q. Yes sir.
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A. I will say from right there, I would say within eight
feet of that right there.
Q. Eight feet of the right corner, of the right, lower corneF
of the picture Y
A. Yes.
Q. So, this shows approximately what you were seeing
from where you were standing, the area which you could see Y
A. Yes.
Q. Is that right Y Beg your pardon Y
A. Let's see that again.
page 29 ~ Q. Sure Y
A. Yes.

•

•

•

•

•

Mr. ·Chambers: ••• ·Call Emory Keen.
Q. Will you state your name Y
.A. EMORY KEEN.
Q. Who is your Father Y
A. Lee Keen.
The Court: Is it Henry or Emory!
A. Em-ory.
Q. Who d:s your Father Y
A. Lee Keen.
Q. What do you do, EmoryY
A. Work in the mines.
Q. Where do you live YWhat ridge Y
A. Red Root Ridge.
Q. Are you any kin, by marriage, to the plaintiff, James
BoydY
A. Brother-in-law.
Q. Brother-in-lawY
A. Yes.
Q. Is your Father's house locruted near where an accident
occurred, involving James· Ellis Boyd, last February?

pa;ge 30

~

A. Yes.
Q. I will hand you here, a picture which has

been identified as Plaintiff's Exhibit Number Five
and ask if you recognize what is shown in that picture Y I
mean 1ihe general area, where it is Y
A. What do you mean by this Y
Q. Do you know what that picture show.s Y
A. Yes sir.
Q. What does it showY
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A. It shows the highway up here.
The Court: Talk a little louder, Mr. Emory.

A. It shows 460 here, and back down in here, along the
other old highway, where 460 used to go. (Indicating)
Q. Now, tell the Jury and the Court whether or not that's
approximately what you see from the yard in front of your
Daddy's house Y
A. Yes sir. That's approximately what you see.
Q. Were you-you gentlemen have seen this, of oourse. I
will not pass it around ·again.
On the evening of February 15th, Emory, were you down
at your Daddy's hous·e Y
A. Yes sir.
Q. Was anyone there with you Y
A. My wife.
Q. Anybody else 7
page 31 ~ A. Paul was outside there.
Q. Was Paul any kin to you f
A. Brother.
Q. Did you all have occasion to be outside your Daddy's
house that evening?
A. Yes :sir.
Q. Along about what time wa;s it Y
A. Between 6 :30 and 7 :00 o'clock.
Q. Between 6 :30 and 7 :00 o'clock Y
A. Yes.
Q. Did you have occasion to look up at the edge of the
highway?
A. Yes .sir.
Q. Did you see anything?
A. Yes sir. I .seen the figure of a man standing there.
Q. The figure of ·a manY
The Court: Talk a little louder.

Q. You saw a figure of a man standing there t
A. Yes.
Q. Stand up here and porint out to the Jury, Emory, about
where you saw the fi·gure of a manY ~Oan you do that with
respect to this road sign t
A. Right in here. (Indicating)
page 32 ~ Q. About a post from that road sign, you sayt
A. Right in here. (Indicating)
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Q. Would you take this pen and make an "0" in the
neighborhood, right .around where you think you saw, where
you did see that figure?
A. Right in here. (Indicating)
Q. Make it a little bigger than that?
(Witness complies)
Q. Okay. Now, just have a seat there.
(Witness complies)
Q. Could you recognize who it was for sure?
A. No sir.
Q. Approximately how iong did you see this figure -there
at the guard rail before you heard or saw anything else f
A. Well, I would say approximately, maybe five minutes.
Q. Been there five minutes or something?
A. I would say something along there.
Q. What else did you hear, if anything, or see 7
A. I heard ·a bang, just like maybe two automobiles run
together. I looked back. There wasn't no figure standing
there.
Q. You heard a bang?
A. Yes.
Q. And you looked back and there wasn't any
page 33 r figure there? What did you do when you heard
and saw that Y
A. It scared me. I went up there because I thought it was
my little brother, where I had sent him up there after the
checks.
Q. He had gone up in the hollow Y
A. Yes.
Q. Across the road?
A. Yes.
Q. What did you find out when you got upon the road f
A. The only thing I seen was ·this boy here. (indicating the
defendant) l-Ie said he hit a big man.
Q. Hit a big man?
A. Yes sir. Said he walked out in front of him.
Q. Can you tell us which lane the car was in, whether it
was in the inside or outside lane?
A. Inside lane.
Q. Inside laneY
A. Yes.
Q. What kind of weather conditions were we having 7
A. It ·had been snowing and snowing hard.
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Q. It had been snowing and snowing hard, you say?
A. Yes.
Q. What did this boy do after you saw him over there Y
A. He told me he had to .go, he had to go to the

page 34

~

hospital.
Q. He had ·to goY
A. Yes sir.
Q. Did he leave the scene in the automobile Y
A. Yes sir.
Q. How long did you stay there, Emory?
A. Aibout fifteen minutes.
Q. About fifteen minutes?
A. Yes sir.
Q. Did he come back while you were there Y
A. No sir.
Q. Did any Trooper or State Police come while you were
there?
A. No sir.
Q. That fifteen minutesT
A. No sir.
Q. Emory, did you find anything belong to -the plaintiff
here?
A. Yes sir.
Q. Tell me 'vhat you found?
A. I found one of his s·hoes, and his pocketbook.
Q. I want you to .take, I want you to take Plaintiff's Exhibit Three here, a picture, and stand up here and point out
to the Jury about where you found the shoe and
page 35 ~ pocketbook? First of all, tell the .Court and Jury
whether you found these things on the inside of
the guard rail or on the outside of the guard rail?
A. (Witness complies) Found them on the outside.
Q. Outside of the guard rail! Hold this picture up and
show where they were.
A. (Witness complies) I found the shoe along here, about
fif.ty feet (50') down over the embankment, and the pocketbook about ten feet (10') over the embanlrment.
Q. Would you mind making an "0" approximately where
you found the shoe?
A. I would say the shoe right along ·here (Indicating)
and the pocket book along in :here. (Indicating)
Q. Okay, now, have a seat there.
(Witness complies)
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Q. Did you find anything which belonged to the defendant Y
A. Yes sir.
Q. What did you find Y
A. I find an aerial line off the automobile.
Q. The aerial off his automobile?
A. Yes ·sir.
Q. Did you find that inside or outside the guard rail Y
A. Inside.
Q. Inside the guard rail Y
page 36 } A. Yes sir.
Q. Where was it Y
A. It was along, approxunately right along here. (Indicating)
Q. Show the Jury where you found that aerial now.
A. (WHness complies) Approximately along, right here.
Q. You are pointing right to the edge of the guard rail Y
A. Right.

The ·Court: Edge of the guard rail or the surface?
Mr. Chambers : No sir, the edge of the guard rail.
The 'Court : I see, yes.
Mr. Chambers: He made his mark right here. (Indicating)

Q. You say the defendant told you he had hit a big man
and he had to goY
A. Yes :sir.
Q. Do you know whe·ther he had anybody with him or not Y
A. No sir.
Q. Did you see anybody in the car with him?
A. All 1 seen 1vas just him.
Q. All you saw was him Y And ·he was out of the carY
A. Yes sir. He wa:s out of t·he car.
Q. Emory, when you got up on the road, had
page 37 } anybody picked James up 7
A. Yes sir.
Q. Y~u say the defendant said he had .to go to the hospital?
A. Yes .sir.
Mr. Jones: Your Honor, not only does Counsel repeat
everything the witness S·ays, now he's asking him the same
questions over and over again.
The Court: Don't lead the witness.
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Q. Did the defendant take James to the hospital in his
carT
A. No sir.

Mr. Chambers: That's all. Wait, you will have to answer
Mr. Jones' questions.
CROSS-EXAMINATION
By Mr. Jones:
Q. 1\fr. I\::een, you were with your brother out there, getting coal, I be1ieve, is that right 1
A. That's correct.
Q. You all were together 1
A. That's correct.
Q. When did you first see this figure up on the road 1
A. .&bout five minutes beforehand.
Q. Had you just stepped out of the house 7
page 38 ~ A. That's correct.
Q. Could you tell how this person was dressed 1
A. No sir. It was too dark to tell.
Q. 'Could you tell which way he was facing 1
A. No sir. I couldn't tell. It was too dark for that.
Q. It was pitch dark! How was it?
A. No sir, not exactly 'vhat you would say, pitch dark.
Q. It was dark!
A. Enough you couldn't identify anybody standing up
there, who ·he was.
Q. You say it was ·between 6 :30 and 7 :00 P.M. Y
A. That's right.
Q. You remember the date Y
A. 15th of February.
Q. Are there any street Hghts or anything up on the road 1
A. No street lights. Across the road over there, where
Howell's is, a store there, I.G.A. Store there.
Q. Did they illuminate this side, toot They light up anything?
A. They was lit, yes.
Q. Did they ·help you see anything¥
A. You could see the figure of a man standing
page 39 ~ there.
Q. Where, from these lights?
A. That's correct.
Q. It was from the lights of the store you were a:ble to
see ·the figure up there 7
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A. It wasn't so dark that you couldn't see.
Q. Beg your pardon Y
A. It wasn't so dark that you couldn't see.
Q. It wasn't dark out, you :say?
A. It wasn't actually what you 'vould say, completely dark.
Q. It was still daylight?
A. It was getting at this time, a little dark, but it wasn'·t
so dark but what you couldn't see.
Q. Did you see any car at all before you went up on the
road?
A. Yes sir.
Q. You did see a carY
A. Yes sir.
Q. What was it doing?
A. It was coming down the road.
Q. Could you see the car, itself?
A. No sir. All I could see was the lights from it.
Q. You saw some headlightsY
page 40 ~ A. That's right .
Q. And then, and then you heard a bang Y
A. That's correct.
Q. Do you ·know 'vhat this bang was from?
A. 'Sounded like two automobiles run together.
Q. But you don"t know what it was?
A. No sir. I don't know exactJy what it was, but that's
what it sounded like.
Q. What did you do then? Excuse me, let me ask you this,
first. What did the car do then Y Did you see where, what
happened to those headlights after you heard this bang?
A. It scared me. I went to the road just after I ·heard
the ra:cket. After I heard the racket, I seen the figure was
gone, and I thought it was my little brother and I went to
the road.
Q. Did you :see the figure 'vas gone, immediately after the
bang?
A. That's right. When I looked back, I seen there was nobody standing there.
Q. You mean you looked away? ·Could you see the figure
and the headlights at the same time?
A. No sir.
Q. You mean you had to turn your head to look
page 41 ~ toward the headlights and you had to look back
at the figure?
A. No sir. That weren't what I mean. What I mean is I
s~en a ve·hicle coming down the road, seen the lights from
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it, while I was getting coal and ·then I heard that noise, and
that's when I went to the road.
Q. Well then, you looked up and couldn't see the figure any
moref
A. That's right.
Q. When did you not see the figure f How long was this
after the 'bang you heard Y
A. Just like that. (snapped fingers) When I looked back.
Q. So it was right away 7
A. That's right.
Q. You say you only found one shoe f
A. One shoe.

•
page 46

•

•

•

•

~

*

JAMES ELLIS BOYD having first been duly sworn, was
examined and deposed as follows:
DIRECT EXAMINATION
By Mr. Chambers:
Q. What is your namef
A. James Ellis Boyd.
Q. How old are you Y
A. Twenty-three.
Q. When were you twenty-three?
A. 15th day of this month.
Q. And whose son are you f
A. Son of Stanley Novella Boyd.
Q. "'\Vhere do you live f
A. Red Hoot Ridge.
page 47 ~ Q. Is that in Tazewell County?
A. Yes sir.
Q. I-Iow far did you go in school f
A. Seventh grade.
Q. And you have been employed?
A. Yes sir.
Q. What have you donef
A. Loaded coal.
Q. Who have you worked for in the pastY
A. I worked for Bolin Coal Company, Smith and Smith
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Coal ~Company, Hobbs Brothers Coal Company and a few
more.
Q. How long were you a coal loader before this accident
in which you were hurt?
A. Approximately four year and a half.
Q. What 'ldnd of wages did you make?
A. I made anywhere from $25.00 to $30.00 a shift.
Q. W·hat would your annual wages be, yearly wages?
A. When I got to work every day, I would make around
Forty-Two, Forty-SL\: Hundred. ($4200.00-$4600.00.)
Q. Now, James, I am going to show you three, W-2 Forms,
carrying your name as an employee for the year, '68 and ask
if you received these W-2 Forms from your employer?
A. Yes ·sir, Virgil Bolin, Smith and Smith, yes sir, and
Hobbs Brothers, yes ;sir.
page 48 ~ Q. N'Ow, have you added up the total wages
that you made, represented by these three, W-2
Forms ·here?
A. No sir. My Dad did, when he was living.
Q. Have you cheeked ~his addition?
A. Thirty-Six Hundred and some Dollars.
Q. Thirty-Six Hundred and some Dollars? Is this the
figure here, you added up?
A. Yes sir.
Q. What is that figure?
A. Three Thousand, Six Hundred Thirty-Five Dollars and
Fifty-Three Cents. ($3,635.53)
.Mr. Chambers: Your Honor, we desire to enter these three,
W-2 Forms, and the envelope in which they have been carried,
as Plaintiff's Exhibit Number Six.
The Court: Number Six, all right.
Mr. Jones: Your Honor, I have no objection to the W-2
Forms. I don'~t see the reason for the envelope. He's testified
to the figure.
The Court: If the figures are just on there. You can slip
them in the envelope. I don't know whether it has any other
marks on it.
Mr. 'Chambers: A figure where they added it up wrong
once, missed it ·by Ten Dollars ($10.00). It doesn't
page 49 ~ make any difference to me. We will take them out.
Q. W·hen did yon last work a s·hift, James?
A. F~bruary 14, 1969.
Q. What happened to you on February 15th?
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A. ~car run over me.
Q. Now, starting with the morning of February 15th,
James, did you ·spend that previous night at home?
A. Yes sir.
Q. And where did you eat breakfast on the morning of
February 15th Y
A. Home.
Q. Where did you go then Y
A. I went to my neighbor's.
Q. What did you do down at your neighbor's house?
A. Well, watched TV, la;id around.
Q. Did you come back homeY
A. Yes sir.
Q. About what time did you come homeY
A. Around 2 :30.
Q. Did you stay home then for a while Y
A. Yes sir.
Q. What did you do while you were home during that
afternoon?
page 50 ~ A. Well, I played with my baby brother a while.
Q. How old is he?
A. He's four years old, was this last April.
Q. And did you do anything else?
A. Yes sir.
Q. "\Vhat?
A. I laid down on the bed and slept.
Q. N·ow, how long did you ·stay home or did you leave
home again that day?
A. Yes sir.
Q. For what purpose?
A. I was going to Raven to the movie.
Q. And along about what time was it that you left f
A. Well, it was around 5 :30 or 6 :00 o'clock.
Q. Approximately how far is your house from the main
highway, route 460?
A. My guess of it, would be three mile.
Q. And how were you traveling when youA. By foot.
Q. \Vait a minute. When you left home how were you traveling?
A. I rode with my Uncle about 'One hundred feet fromQ. From your house?
A. -the house.
page 51 ~ Q. Then how did you travel Y
A. I hoofed it.
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Q. You hoofed it down to theA. 460.
Q. -main ro·ad Y
A. Yea sir.
Q. Then, did you make it down to route 460, about where
Howell's Store is Y
A. Yes sir.
Q. Did you cross the road Y
A. Yes sir.
Q. Now, while you were on the Red Root Ridge side of
the road, did you see any traffic on the road?
A. No sir.
Q. How did you cross the road Y
...
A. I crossed, well, walking. Looked both ways.
Q. James, I want to hand you a picture here, which has
been introduced as Plaintiff's Exhibit Number Two and ask
if you can tell me what is in that picture Y
A. Right here's the road I come off of. (Indicating)
Q. Well, now, you stand up here and show the Jury.
(Witness complies)
Q. Turn the picture around so all these men can see it.
page 52

~

(Witness complies)

A. I come off this, this road right ·here. (Indicating)
Q. I ·see.
A. Crossed the highway and about the second post from
the one-way sign, I sat, leaning up on the guard rail.
Q. .A:ll right, now, did you run across the road Y
A. No sir.
Q. Stand up here a minute.
(Witness complies)
Q. I am going to hand you another picture here, which
has been introduced in evidence as Plaintiff's Exhibit Number Four and a:sk if you know what is in that picture?
A. Yes sir. Right here's where you come out from Howell's Store and right here is where I come out of the mountain road and crossed the hardtop and 'vent over and set
down at the post, leaned up. (Indicating)
Q. Does this picture show a center guard rail?
A. Yes sir.
Q. Is it all one piece, or is there a ·break in it 1
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A. A hrea:k m i·t.
Q. Do you know how mueh distance is between those two
ends?
A. Yes sir.
Q. How much?
page 53 ~ A. Ninety-four feet (94').
Q. By measurement!
A. Yes sir.
Q. Now, I would like to ·show the Jury these pictures here
as to where he's testified that he was.
(Pictures exhibited to Jury)
Q. I am going to hand you one other picture here, James,
that's been introduced as Plaintiff's Exhibit Number One,
and ask if you recognize what's in that picture Y
A. Yes sir.
Q. Now, what is in that, what does ·that show?
A. Right along in here, right in that distance somewhere,
was where I was. (Indicating)
Q. Turn it around.
(Witness complies)
A. Wbere I was leaning on the guard rail.
Q. That's where you 'vere backed up against the guard
rail?
A. Yes sir.
Q. All right, now, this picture, Plaintiff's Exhibit Nmnber
One, does it sho'v any road signs 7
A. Yes sir.
Q. 1Vhat kind of sign is thatf
A. One-way.
page 54 ~ Q. Now, you can have a seat there.

(Witness complies)
Q. James, what did you do when you got over on the ·side
of the road next to the railroad, the guard rail.?
A. I leaned up on the guard rail and I watched three ears
pass. And I was waiting ·on a cab or bus, one.
Q. Did you look around any place, 'See anything else, other
than three cars, anybody 7 Do you know where Lee Keen
lives?
A. Yes sir.
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Q. Where does he 1ive from where you were standing Y
A. Right down over the hill.
Q. And you were, you say, standing and iooking around Y
Did you see anything in that direction Y
A. Yes sir.
Q. What did you see over down where Lee lived?
A. I don't remember much, but I seen Paul Keen and
Emory with coal buckets.
Q. How do you lmow it was them?
A. I spoke to Paul.
Q. Whereabouts Y
A. He just stepped off the porch.
Q. I am going to hand you another picture here and it's
been introduced in evidence as Plaintiff's Expage 55 ~ hlbit Number Five. Now, do you know what that
·shows?
A. Yes sir.
Q. What does that .showY
A. Well, it shows the drain line coming from 460 down to
where old man Lee Keen live·s on the old road and the path
that goes up where people catches bus-ses and cabs and man
trips.
Q. What is a man trip?
A. That's a truck that hauls men backwards and forwards
to work.
Q. Is that where man trips loaded up for mines Y
A. Yes sir.
Q. Now, can you take that picture and stand up there
and show the Jury about where you were standing on that
picture, Plaintiff's Exhibit Number Five?
A. Yes sir.
Q. Well, you do ·that 7
(Witness complies)
A. Right about that second post, where the mark is there,
in that area. (Indicating)
Q. Okay, sit back down.
(Witness complies)
Q. Now, James, I am going to hand you another picture
here. It's been introduced in evidence as Plainpage 56 ~ tiff's Exhibit Number Three, and ask if you know
what is in that picture?
·
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A. Yes sir.
Q. What is in that picture 7
.
A. lt don't •show where I was at, hack here, but going EaJSt
towards Raven.
Q. .Ml right.
A. Here'·s the bank between 460 and old man Lee Keen's.
Q. Will you stand up here and show the Jury something
81bout this picture now Y
(Witness complies)
Q. Turn the picture around so they can 'See.

(Witness complies)
Q. Now, do you know how wide it is from the white line
at the edge of the hard surface over to the guard rail Y
A. Where I was leaning f
Q. Yes?
A. Four and one-half feet (4~')
Q. Is that 'by measurement?
A. Yes sir, steel tape.
Q. Do you know how far it is from the white line at the
edge of the highway, back over to the guard rail at the center
of the road?
A. Yes sir.
page 57 ~ Q. Ho'v far Y
A. Twenty-five feet (25').
Q. All right, sit down.

(Witness complies)
Q. How long had you been there, James, the best you can
remember, before-A. Well, to my remembrance, I had been there approximately fifteen minutes.
Q. No,v, just tell us what you, what you saw and what
you heard and what happened Y
A. Well, I saw three cars pass while I was there.
Q. Going in which direction Y
A. East towards Raven.
Q. Is that the same direction you were going?
A. Yes sir.
Q. All right, go ahead.
A. And I can remember the fourth car, ·seeing headlights
from the fourth car, but that's about all I can remember.
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Q. Now, did you step out in the road in front of a carY
A. No sir.
Q. When you ·crossed that highway, James, did you run
across?
page 58 ~ A. No sir.
Q. And vault the guard rail Y
A. No sir. I did not eros'S on the guard rail..
Q. Y.ou didn't jump any guard rail Y
A. No sir.
Q. How long have you lived in that area Y
Q. Twenty-three odd years.
Q. All your life Y
A. Yes sir.
Q. What kind of weather 'vas it?
A. Well, hit :had been snow flying around.
Q. Any snow on the road?
A. Aye, little bit.
Q. Could you tell whether the road was slick or not Y
A. No sir. I don't remember that much, that part, I don't
remember.
Q. ;you say you remember seeing car lights. Now what is
the next thing you do remember?
A. Eight days later they told me in the hospitalQ. Don't tell what somebody told you. When do you remember something else Y
A. Eight days later.
Q. Where were you f
A. In the Olinch Valley Clinic.
page 59

~

•

•

•

Q. Mr. Jones asked somebody a:bout you having ·something
to drink. Had you had anything to drink that day Y
A. No sir, no sir.

•
page 64

~

•

•

•

CROSS-EXAMINATION

By Mr. Jones:
Q. James, what time did you leave your home that evening?
A. Well, it was around 5 :30, 6 :00 o'clock.
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Q. Well, would you say it was 6:00 o'clock, or earlier?
A. I wouldn't say. I just said between that time.
Q. Where did you go when you left your homeY
A. I rode as far as my Uncle's ·house with hlm. I set and
talked to him a few minutes and went on towards Red Ash,
went to Red A:sh.
Q. Do you Irnow what time you got down there?
A. No sir. I didn't have a watch.
Q. How long do you think it took you to get down there 7
A. Fifteen or twenty minutes.
Q. So it was between, would you say it wa;s after 6 :00
o'clock when you got down there?
A. Yes sir, and was fifteen or twenty after, my guess
about it.
Q. Now, you say you ·saw your in-laws, Paul and Emory
Keen?
A. Yes 1sir.
Q. Down over the hillY
page 65 ~ A. Yes sir.
Q. You say you spoke to Paul?
A. Yes sir.
Q. What did you say?
A. I just hollered something at him. I don't recall what I
said.
Q. What did he say?
A. WeN, we had worked together .and we was always joking and carrying on and we called each other some kind of
bad name, you can't never tell.
Q. Did he wave back at you?
A. He just throwed his arm up, yes, !he did.
Q. And he -said something Y
A. Best of my remembrance, yes.
Q. He Irnew it was you up there?
A. No, I wouldn't say he did know.
Q. Why not?
A. Because they's many and many of a person catches a
ride there.
Q. And you think you had been there about fifteen minutes?
A. Fifteen or twenty.
Q. When did you first see Paul and Emory?
A. Well, it was, I had been there fifteen minutes
page 66 ~ before they ever come out of the house.
Q. Well, did you see them right before the accident?
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.A. Yes sir, or I reckon it was before the accident. I remember .seeing them and then I don't remember.
Q. Do you know how far, how long it was from the time
you saw them and waved and hollered until the accident!
A. No, no, I don't know that.
Q. Could you make any estimate Y
A. No sir, I couldn't.
Q. Could it have been ten minute·s, five minutes Y
A. I wouldn't say; I don't know.
Q. Now, you say the last thlng you saw are some headlights¥
A. Yes sir.
Q. And then you just don't remember anything else Y
A. No sir.
Q. How far away were these headlights Y
A. Approximately fifty feet (50').
Q. Fifty feet (50') Y
A. Yes sir. It's the last I seen them. But I seen the car two
hundred fifty feet (250'), I guess.
Q. Well, James, do you remember when we took depositions in this case¥
A. Yes sir.
page 67 ~ Q. Over in your LB~wyer's office Y
A. Yes sir. Yes sir.
Q. I want to a·sk you-this is on page 4 of those depositions-ask you if you remember these questions and answers
and this is me asking the ques.tions. (Reading) "You .say
the last thing you remember is seeing car lights?" Your answer, "Yes." "How far from you were they when you last
saw them Y" Ans,ver, "From two hundred ( 200) to two hundred twenty-five (225), somewhere in that distance." "And
that's the last thing you remember!" "Yes ·sir, I don't remember the car hitting me." Do you remember saying that!
A. Yes sir, but after I, I come to myself more, I have remembered more, and I seen the car for approximately fifty
feet (50'), and I don't remember what else.
Q. James, does the fact that Paul l{een ·says that it was
fifty feet (50') to where that wre·ck was, or where he saw
the headlights, did that make any difference in your testimony¥
A. No sir. No sir, No sir.
Q. Had you talked to him about that!
A. No sir. I have not seen Paul since I talked to you, until
in the C'Ourtroom ·today.
Q. You heard his testimony today Y
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~

A. Ye·s sir.
Q. That didn't influence you Y

.A.. No sir.
Q. You have just thought about it more and you decided
it was fifty feet (50') ?
A. Yes .sir.
Q. .And you were just mistaken before Y
A. No sir. I told you that I seen the car lights that far
away, but I've remembered a seeing them closer in.
Q. I believe my question was to you, how far away from
you were they when you last saw them 1
A. Well, when I last seen them, was approximately fifty
feet (50').
Q. So, your testimony before was mistaken Y
A. Yes sir, yes sir.
Q. You say you hadn't had anything to drink for two
weekst
A. No sir.
Q. How do you happen to remember it had been two weeks?
A. Because it had been two weeks, I was at a party.
Q. You only drink at parties Y
A. I only drink on occasions, yes ·sir.
Q. Do you only drink at parties 1
page 69 ~ .A.. No sir, on different occasions.
Mr. Chambers: ~his is entirely irrelevant, Your Honor.
Mr. Jones: Your Honor, the plaintiff brought it up.
The Court : Overruled.
Mr. Chambers: I don't believe I brought it up. I believe
he injected it into the case.
The Court : This is cross-examination.
Mr. Chambers: Exception.
Q. James, you say you drink; you don't just drink at
parties ; you drink on occasions. How do you know it was
two weeks¥
A. I know ~because I know when I had been invited to a
party.
Q. Didn't you go down to Raven and have some beers?
A. No sir, no sir. Not unless, ·say, ·some of my Uncles or
something come in. I would go with, maybe one of them and
have a beer, yes sir.
Q. That's 'vhat you call a party?
A. No sir. I said occasions, didn't I Y
Q. Now, you were unconscious in the hospital for seven
or eight days?
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A. Eight days.
Q. James, do you remember in your deposition again, I
asked you that que·stion, on page 7-(reading)
page 70 ~ -"Well, when did you start coming to yourself
in the hospital? Was it the same day or-Y"
Answer, "No sir, it was seven days after the accident."
A. Seven or eight, but it wa'S eight, it's my remembrance
now, yes sir. But I just come and went all the time I was
in the hospital.
Q. But you were unconscious, anyway, for a substantial
period of time Y
A. Yes sir.

•
page 93

•

•

•

•

•

•

•

~

Mr. Jones: Your Honor, at this time, I would like to move
to strike the plaintiff's evidence on the ground there haiS
been no evidence of negligence on the part of the defendant,
nor has there been any evidence that any such negligence,
if even shown, was the proximate cause of the injuries.
The Court: I will overrule the motion.
Mr. Jones: Please note my exception.

page 94

•

•

•

•

•

•

•

~

•

•

ROGER ENDICOTT having first been duly sworn, was
examined and deposed as follows :
DIRECT EXAMINATION
By Mr. Jones:
Q. Would you state your full name for the Jury and
Court?
page 95 ~ A. Yes sir. My name is Roger Lee Endicott.
Q. Where do you live now, Roger?
A. My pre·sent home is on 4153 Tyler, El Monte, California.
Q. 'Where is that in California?
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A.. It's on the Eastern side ·of Los Angeles, in Orange
County.
Q. 'Vhen did you move out to California, Roger?
A. I have been living there about six months. I moved
out the first of the year, in January.
Q. Have you ever lived around here?
A.. Yes sir; mo·st of my life. I was raised in Grundy, Virginia.
Q. In Grundy 7
A.. Keen Mountain,. Virginia.
Q. Do you have any relatives that live there now?
A. Yes sir. My mother, my .sisters and brothers live, all
in this area.
Q. Were you in the, were you in the service, Roger?
A.. Yes sir, Marine Corps.
Q. You were in the Marine Corps for how long?
A.. For two years and eight months and some odd days.
Q. Did you serve overseas?
A.. Yes sir, I did, Vietnam.
page 96 ~ Q. What was your duty, now?
Mr. Chambers: We object, as being immaterial.
A.. I was an infantryman.
The Court: Beg your pardon?
Mr. Chambers: We object, immaterial.
The Court: Well, let him answer.

Q. What was your duty in Vietnam Y
A.. I was an infantryman, rifleman.
Q. Were you wounded in Vietnam?
A.. Yes sir, I was.
Mr. Chambers : Object, immaterial.
Q. Roger, do you know ·the defendant, the boy sitting to
my right, James Charle'S Layne?
A.. Yes sir.
Q. How did you happen to meet him?
A.. In the ·service.
Q. W·here did you meet?
A.. At Cherry Point, North 1Carolina. We were stationed
there together.
Q. Were you in the same unit?
A. Yes sir.
Q. What was that?
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A. H. and M. 8. 20.
Q. What was your duty there Y
page 97 ~ A. I was rifle range instructor.
Q. Did you have an occasion to come up to this
area with Jim~
A. Yes sir, we came up for a weekend, to spend some time
with my parents.
Q. Did you invite him upf
A. Yes sir.
Q. Who drove f
A. We took time about driving. He did a lot of the driving.
Q. Whose car wa·s itf
A. It was his car, his car.
Q. Do you remember when you got into this area Y
A. Yes sir. We got in around 2 :30, 3 :00 o'clock A.M.,
Saturday morning.
Q. Saturday morning?
A. That's right.
Q. What did you do during Saturday!
A. We, we got out of the bed, we woke up about 9 :00
o'clock. We went down around my home, around l{een
Mountain. We finally wound up at a bowling alley, with two
girls that I knew.
Q. Where is that T
A. It's at Deel. Deel, I think, is the name of
page 98 ~ the bowling alley upon the hill. I forget the
name of it.
Q. Do you remember when you left there 7
A. Yes sir. It was approximately 6:00, approximately
6:00, '6 :15.
Q. Then where did you go l
A. We were on our way back to Richlands.
Q. Who was in the car?
A. Jim and myself.
Q. Where were you seatedY
A. I was seated on the passenger's side.
Q. And he was driving?
A. Yes sir.
Q. Did you hit a pede·strian f
A. Yes sir, we hit a pedestrian.
Q. I want you to tell the ·Court and the Jury how this
occurred?
A. Yes sir. We were proceeding towards Richlands on
460. I guess that~s West. And it started snowing. It was
dark. It was around 6 :30, 7 :00 o'clock, and it wa:s getting
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dark or it was already dark, but it started snowing real
hard, and we were over in the right lane, the slow lane. We
were coming into ·Sort of a turn on the interstate, on 460,
sort of a turn to the right, which wa:s .slanted to the right,
also. And this man come hurdling across the inpage 99 ~ tersection or the divider of the freeway. It's got
two big rails in the middle, and he made two steps
on the right ;side of the road, and he started to make another
one, and we couldn't miss him. There wasn't no means possible to stop the car before we hit him.
Q. What was the speed J.im was driving at the time, do you
lmow?
.A. Approximately forty, forty-five (40-45) because of the
weather, road conditions.
Q. How long had it been snowing?
A. It just started snowing real heavy about four or five
minutes before the accident.
Q. What lane was he in when the pedestrian was struck?
A. When he was struck, in the far right lane of the highway.
Q. What part of the automobile struck what part of the
pedestrian, do you know?
A. Yes sir. The center of the car. The grill, where it comes
to a point in the front of the car, it struck him about waist
high, I would say. He was making his third step and we
caught him right in the air. He rolled back over the hood
into the winds·hield and off to the side, and taken the ra:dio
antenna and everything.
Q. Did you see the actual impact?
page 100 ~ A.. Yes sir.
Q. You say he was stepping? Did he leave the
ground or what was the nature of his steps?
.A. He was taking high, long steps, like he was running at
full force and full stride. He just came over the guard rail,
over the center divider and ·he made two steps, big stride
steps and in the middle of the third step, we struck him. It
happened so fast, it was impossible to miss him.
Q. ·Could you estimate how far away he was when you first
saw him?
A. Thirty feet, forty (30'-40), just an estimation.
Q. Now, where the accident occurred, is the center guard
rail built in any manner, is there a gap at all?
A. No sir, no sir. It's got two center guard rails, and
they are about two feet (2') high, and there's no gap· in
them.
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Q. Do you know where H·owell's Store is Y

A. Yes sir. It's a supermarket on 4'60.
Q. Where did the accident happen in relation to that Y
A. I would, I would guess about a mile this a way from
the store itself. It's between a tipple that used to be an old
coal tipple Red Ash or something of the name, in between
that and Howell's. I estimated, when the Cops talked to me
after the accident, estimated about two and onepage 101 ~ half miles from Raven, going towards Grundy,
but it 'vas sno,ving and it was dark, and the
man was hurt, and I was in a hurry to get him to the hospital.
Q. What was the light condition Y
A. It was dark, and the snow 'vas coming at us on the
freeway.
Q. Was it fully dark?
A. Yes sir, fuHy dal'k.
Q. What happened after the accident, what did you do 7
A. We come to a halt on the right side of the road. I had
a cast on my anlde. I flagged a: car down that was passing
us on the freeway. And Jim and I put him in the back seaJt,
because the man was passed out. I don't lmow, he looked in
shock to me, looked real bad. I took him to the hospital in
the other man's car that stopped.
Q. Do you lmow who ·this wa'S that stopped 7
A. N·o sir. As soon as we got him out to the hospital, he
left.
Q. Did Jim go in that car7
A. No sir. He was with his car at the scene of the accident when I left the S'cene of the accident. That's where he
was.
Q. Did you do anything for, for the pedestrian Y
A. Well, yes sir. I had previous experience
page 102 ~ with wounded men and in that manner, helped
in Vietnam, and I was around a lot of corpsmen
when they were working on men. He gasped and quit breathing. I didn't lmow whether it would do any good or not.
I pushed on his heart as hard as I could, started shaking
him around, talking to him. He started moaning and groaning. As soon as we got him to the hospital, he was out of
my hands.
Q. Did you ever go back to the hospital and visit him 7
A. Yes sir. ·The following weekend, possibly two, I can't
remember, Jim and I went back to visit him in the hospital.
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Q. Did you all go back to the Marine Corps station that
week?
A. Yes sir. We had to go baek that following day, following
the accident.
Q. While you were in the hospita:l, did you have an occasion to hear any remarks that were made by Jim Boyd's
Mother, in relation to his having taken any drinks of alcoholic beverages that day?
A. Well, I got into a conversation-

Mr. Chambers: We object to this, unless it is shown that
this had some effect on him at the time of the accident.
The Court : I •think ground work was laid
page 103 ~ for that a moment ago. This is evidently in contradiction. You better ask it in a manner,
whether or not she made such and such a statement.
Q. I will ask you, whether at the hospital, ~Irs. Boyd,
the ~£other of Jim Boyd, made a statement in your hearing
that 'her son had had something to drink, some beer, specifically beer, that day of the accident'
A. Yes sir, to me, personally. She was talking to me.
Q. What did she say?
A. We got onto the conversation of the accident, and she
said he had had a few beers. He came home and she tried
to get him to stay, but he said he was going to the movie at
Raven, and it broke off there.
Q. What part of Jim's car was damaged, do you know?
A. Yes sir, the, there's a part between the grill and the
hood itself, where it comes to a point right in front of the
grill, it 'vas crimped in. The hood, 'vhich has a little air
trap or something on a '67 G.T.O., it was dented. The windshield, the dashboard and the inside of the winds·hield, where
his shoulder hit was dented. They had to put a lot of tar
and stuff, where the windshield wouldn't leak itself, after
they replaced it.
Q. \Vas there any other damage?
A. The radio antenna was broken off.
page 104 ~ Q. Do you recall w•hether or not there was
any damage to the right side of the vehicle?
A. None whatever.
Q. Did the automobile ever hit 'the guard rail?
A. No sir, we never got off the p:avement.
Q. You never got off the paved portion of the road?
A. No sir. There's about a three foot, four foot (3'-4')
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gravel area between .the pavement and the guard rail itself.
We didn't get off the pavement.
Q. You ·didn't ~et on the shoulder!
A. We didn't tip no guard rails.
Q. What are you doing now, in Los Angeles!
A. I drive a delivery truck.
Q. Have you s~en Jim-when is the l8ist time you have
seen Jim before today?
A. Some time in March. I am pretty ·sure some time in
March. He got transferred, and I went into a different company which was about .seventy or eighty miles away. And
a couple of months after that, I got out of the service, and
I haven't seen him since, until today.
Mr. Jones: That's all I have.
CROSS-EXAJ\IIINATION

By Mr. Chambers:
Q. You say you and Mr. Layne were at
page 105 ~ Cherry PointY
A. Yes sir, Cherry Point, North Carolina.
Q. When did you ~leave there?
A. Friday evening, around 5 :00, somewhere in that area.
Q. Had you 'vorked that day Y
A. Yes sir.
Q. Put in a full day Friday Y
A. Not really. It was slack. We weren't shooting on the
range.
Q. Well, were you asleep, were you awake on Friday!
A. On Friday!
Q. Yes?
A. We were awake.
Q. And you left there, you say, around 5 :30 Y
A. Somewhere in there, yes sir.
Q. Where did you eat dinner that evening?
A. Did we eat dinner that evening?
Q. Yes sirY
A. I don't recall.
Q. And you drove then, continuously, I assume, until 2 :30
or 3 :00 o'clock Saturday morning?
A. Off and ,on. We took turns sleeping and driving.
Q. And you were driving a '67 G.T.O. Y
pointed her head right, and then lay on their oars. The river
A. Yes sir.

.
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page 106

~

Q. Something about a hot stop, what was that
for?
A. I haven't the fainte·st idea.
Q. G.T.O., what mroke of car is that?
A. Pontiac, ·G.T.O.
Q. Did you say you got up, after you went to bed, Saturday morning, got up about 9 :00 A.M., is that right Y
A. Sounds right.
Q. And you went to Deel, 'vhieh is close to Grundy, to the
bowling alley?
A. Yes sir.
Q. And met the girls there, or had you already had arrangements with them?
A. No sir. They were there. They were friends of mine.
Q. And already there, when you got there, is that correct?
A. That's right.
Q. What all is served at the bowling alley Y
A. What all is served at the bowling alley?
Q. Yes?
A. Hamburgers, hot dogs.
Q. BeerY
A. No.
Q. No beer?
page 107 ~ A Don't serve beer there.
Q. And when did you leave the bowling alley,
around 6 :15, you ~say Y
A. Somewhere around there.
Q. You testified that on direct examination, that's about
right?
A. Around 6 :00 o'clock P.M.
Q. You said ·6 :15 to Mr. Jones over there, and you are
saying 6 :00 o'clock to me. Are you saying you just don't
lmow now?
A. No, I am saying between 6 :00 and 6 :15.
Q. Oh, between 6 :00 and 6 :151 Where were you going
then?
A. We were on our way back to Richlands, to my friend's
house.
Q. To your friend's house?
A. Ye·s.
Q. Were you going to spend the night with him Y
A. With her.
Q. With her?
A. She had to work; we might have.
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Q. Was she with yon?
A. No, she wasn't with us.
Q. I take it you left your rtwo lady fr.iends at
page 108 ~ Deel?
A. Yes, my two friends.
Q. Your two friends? And you were going back to Richlands to another of your friends?
A. Yes.
Q. With whom you were planning .to spend the night?
A. We weren't making no plans.
Q. But you might have spent the night?
A. We might have went somewhere else, too.
Q. Did you spend all your time at the bowling alley while
yon were over in Buchanan County?
A. Well, no. We .stopped at this service station I used to
do a lot of business with, and talked to a couple of my
buddies for a while.
Q. Where is that?
A. I think Red Jacket; I think l{een 1\{ountain, Ashland.
Q. How long did you live in Buchanan County until you
went to California?
A. I lived .there until I was ·sixteen. Before I went to
California?
Q. Yes?
A. Before I left Virginia, I lived until I was about sixteen.
Q. And was this on the way, when you talked to your
friend at the Ashland Station, on the way to
page 109 ~ Grundy or on the way from ·Grundy?
A. On the way to. We stopped to fill up with
gas.
Q. Did you stop any place on your way from 7
A. We stopped at two places, sir. We stopped at that
service station and we stopped at that bowling alley.
Q. Those are the only two places you stopped?
A. Yes.
Q. Didn't go into the town of Grundy at all?
A. No.
Q. When did it start snowing'
A. About five minutes before the accident, around quarter
until 7:00.
Q. The road ·slick?
A. It was beginning to be slick, looked slick.
Q. And, 'vould you, think you could recognize where this
accident took place, if I showed you a picture :of it?
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A. Possibly, I am not sure.
Q. I show you a picture of a roa:dway and ask if you have
any recollection of that that might ·be, whether it's familiar
or notY
A. Looks like one of the million curves that's up through
there.
Q. On Route 460?
A. Yes sir. And this .is the .turn, there, this turn
page 110 ~ is just like the one that we were in when we
struck the pedestrian.
Q. What ·kind of guard rail is in the center of the road, if
you can tell Y
A. On this picture, sir Y
Q. Yes sir?
A. There's two big steel panels, looks to me like, sir, there.
Q. The type that you have previously described to the
Jury?
A. Yes sir.
Mr. Chambers : We desire to enter this picture in evidence
asThe Court: Plaintiff's Exhibit Seven.
Mr. Chambers: -Seven, I think.
1\:fr. Jones: I have no objection.
The Court: All of these pictures that have been introduced, which 'vay is the camera facing in that EX'hibit Number Seven, towards Richlands or towards Grundy?
Mr. Chambers: T·he camera is facing West, toward Grundy;
in Exhibit Number Seven.
The Court : All right.
Q. Now, you say that this fellow here came
vaulting across the road and vaulted it, or at
least he vaulted the center guard rail?
A. Yes sir.
Q. How far away were you when you saw him Y Did you
see him vault the guard rail?
A. I saw him vault the guard rail, yes sir.
Q. How far away were you 'vhen you saw him vault the
guard rallY
A. Like I said, about thirty, forty feet (30-40').
Q. .And then you ·say he ran full tilt?
A. Full tilt
Q. In front of your automobile?

page 111

~
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A. Yes sir.
Q. Have your lights on Y
A. Yes sir.
Q. High beam or low beam 7
A. I don't recall.
Q. Now, you are positive about vaulting the guard rail Y
A. Yes sir.
Q. And you are pretty well positive about the number of
step·s he made Y You testified to two steps Y
A. Yes sir.
Q. And then a third step into the automobileT
A. Yes sir. We caught him in the middle of
page 112 ~ the third step.
Q. You were making forty to forty-five (4045) miles an hour over this road T
A. Yes ·sir, approximately.
Q. Could it 'have been more Y
A. I don't think so.
Q. Could it have been another five miles?
A. No sir.
Q. Couldn't have been fifty, instead of forty-five? (50-45)
A. I don't think so.
Q. Could it have been thirty-five, instead of fortyY (35-40)
A. No sir, I think forty, forty-five (40-45).
Q. Forty, forty-five (40-45) Y You have pinned this pretty
close, how do you know this Y
A. How do I lmow this Y I am not ignorant; I can judge
speed a little bit.
Q. I don't mean to imply, sir, you are ignorant.
A. I happened to 1lmow.
Q. Had you looked at the speedometer?
A. I harl not, .sir.
Q. You did notY
A. No sir.
page 113 ~ Q. How do you know where Howell's Store
isY What brings that into your memoryY
A. My Mother used to take me there shopping when I was
younger.
Q. To this particular storeY
A. Not this one, I don't think. But I knew where it was
after they worked on it. Because they tore it down after
460, the freeway was built.
Q. Do you remember passing Howell's Store on your return
trip from Grundy!
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A. No sir.
Q. How do you say the accident took place a mile from
Howell'-s Store?
A. Because I got ~in the car with the man that took us to
the hospital and I remember passing that tipple I was talking
about, that coal dock, only about a mile up the road on the
way to Richlands.
Q. But you don't remember seeing Howe'll's Store wthen you
and your friend, James Layne, stopped?
A. No ~sir.
Q. How was Mr. Boyd dressed?
A. I don't recall, sir.
Mr. Chambers : May I see Number Seven again, Your
Honor?
page 114

~

Q. To vault across the middle guard rail, the
plaintiff here must have come acros·s the West
bound lanes to get in your lane of travel, musn't

he?
A. Yes sir, to make it happen.
Q. If your vehicle was traveling down the road here, where
you say the curve lool\'!s like all the rest of them, and it looks
like where it did happen?
A. I didn't say this. I said this curve curves to the right,
like the curve happened, where the accident was, what I said,
as I reca:ll.
Q. Otherwise, does this appear to be the same place where
the thing happened?
A. No.
Q. It doesn't? Describe where it did happen? How does
that look?
A. At least this isn't it.
Q. You are saying that isn't it, is that right?
A. I ·said it wasn't.
Q. That's not it; that's not where it happened?
A. No.
Q. And you are stating that from what, now!
A. What I saw at the accident.
Q. From what you saw at the accident?
A. Yes.

•

•

•

•

•
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page 115

r
•

•

•

•

DENNIS R. OWENS having first been duly sworn, was
examined and deposed as follows:
DIRECT EXAMINATION
By Mr. Jones:
Q. Would you s-tate your name, please!
A. Dennis Ray Owens.
Q. Where are you living now, M~r. Owens?
A. I live in Abingdon, Virginia.
Q. Mr. Owens, 'vere you formerly employed as a Virginia
State Trooper?
A. Yes sir, I was.
Q. Did you have occasion to investigate an accident in
which Mr. James Boyd was a pedestrian injured in Tazewell
County in February of 1969?
A. Yes, I investigated the accident involving Mr. Boyd.
I do not recall what date that it happened on.
Q. How, when did you leave the service of the State Policef
A. May the, either 9th or 13th of '69.
page 116 r Q. Is it the practice of the State Police Officers
to keep notes on accidents they investigate, Mr.
Owens?
A. Yes, it is.
Q. Do you have your notes in regard to this particular
accident?
A. On this particular accident, I do not. I have been unable to locate the accident book thai I had these notes in.
Q. You have attempted toY
A. Yes, I have attempted twice to locate it.
Q. From your recollection, how did you learn about the
accident, do you remember¥
A. I 'vas at Richlands Police Department and the two men
came to me and told me about .the accident.
Q. Who do you mean by the two men¥
A. Mr. Layne, and I don't know the other young man',s
name. They were both in the service, as I recall.
Q. What did they tell you had happened Y
Mr. Chambers: Just a minute. That's a self-serving statement; it's :hearsay. They are here, they can, he can testify
to what they did, not what they said.
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'Dhe Court: I sustain the objection.
Q. "'"'bat did you do after you talked to them?
A. What did I do after I talked to rbhe men?
Q. YesT
page 117 ~ A. Well, later on, I went to the hospiotal and I
also went to the scene, to the approximate scene,
where it was supposed .to have taken place, happened.
Q. What did you find there at the scene?
A. Well, I didn't find anything really, relating to the accident.
Q. Did you examine the guard rails at the scene of the accident'
A. Well, to a certain extent, I examined them, not real well,
but I did glance at the guard rails, or look.
Q. What condition were they in?
A. Well, they were okay. I didn't see any place that looked
like had recently been bent or damaged.
Q. Do you remem·ber where you went to examine the scene
of the accident?
A. Well, there's a little intersecting road there, with Route
460, at Howell's IGA. I don't lmow the road number of this
little intersecting road, but anyway, it was just a:bout fifty
feet (50') back this side of Howell's lGA Supermarket, on
Route 460.
Q. That's the area that you examined?
A. Yes, that's the area I examined, there at the intersection.
Q. Did you, did you ever talk to Mr. Boyd in
page 118 ~ the hospital?
A. Yes, I believe, on a couple of occasions. I
didn't talk at length with him, because at :the time I did talk
with him, he was probably under medication. He didn't mal{e
a lot of sense when I talked to hlm. I think he was under
medication, because of the in.juries he had.
Q. Did you examine the vehicle or look at the vehicle Mr.
Layne was driving?
A. Yes, I did.
Q. Do you remember where the damage to that automobile
was?
A. Well, as I recall, the hood, in the center of the hood on
the very front part of the hood, there was a dent. There was
a hole in the windshield, and I believe it was on the pasBenger's side, and as I recall the radio antenna was broken or
missing, I don't remember which.
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Mr. Jones : That's all I have.
CROSS-EXAMINATION
By Mr. Chambers:
Q. Trooper, if you don't mind, I will refer to you as
Trooper Owens, you were Trooper at this time Y
A. Yes.
Q. Which ·side was the radio antenna on, the passenger's
side?
page 119 ~ A. As I recall, sir, it wa·s on the passenger's
.
side.
Q. And it was broken off, you say?
A. Either broken or bent or damaged, I don't recall.
Q. And the scene that you investigated as being the accident scene, was really the intersection area of the road that
goes up the hollow by Howell's StoreY
A. Yes sir.
Q. And intersects from 460?
A. T.hat's correct.
Q. I hand you two pictures introduced in evidence here
as Plaintiff's Exhlbit Two and Four and ask if you can
recognize what these pictures show with relation to what
you may have investigated concerning that accident?
A. Well this, this is the area I cheeked.
·
Q. Wait just a minute. You .identify Plaintiff's Exhibit
Number Four as the general area you checked Y
A. Yes sir.
Q. Is that correct?
A. Yes sir.
The Court : W·hich way is the camera facing in that picture?
Mr. Chambers: Facing West, sir.
The Court: Toward Grundy?
Mr. Chambers: Yes sir.
Q. Now, in Plaintiff'~s Exhibit Number Two,
can you identify the road which appears to be
intersecting the 460?
A. Yes ·sir, I can identify it.
Q. Is that the road you are talking about, the number you
don't remember?
A. It goes up the mountain here. (Indicating)
Q. You don't remember the number of it?

page 120

~
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A. I don't remember the number, no.
Q. That's where, as your investigation showed, the accident did take place?
A. Yes.

•

•

•

•

•

Q. Of course, the vehicle had been moved and everything
when you got to the scene, hadn't itY
A. Yes sir.
Q. And just wasn't anything left for you to investigate
much, when you got there Y
A. No sir. As I recall, it was wet and messy.
Q. Was it, was it dark when you got there T
page 121 ~ A. Yes sir. As I recall it was dark when they
came to me.
Q. While you may not have noticed any dents in the guard
rail, can you tell this Jury with certainty that there weren't
scrape maJ.'Iks or something Jike that Y
A. I cannot, no.

•

•

•

•

•

JAMES CHARLES LAYNE having first been duly sworn,
was examined and deposed a;s follows:
DIRECT EXAMINATION
By Mr. Jones:
Q. Will you state your name, please Y
A. James Charles Layne.
Q. Jim, where do you live and can you pronounce it correctly for the Jury, please?
A. Islamorada.
Q. Where is that Y
A. Florida.
page 122

~

The Court: How do you spell it Y

A. I s I a m o r a d a (spelled.)
Q. Where a bouts is that, in the Florida Keys t
A. It's in the upper Keys, a:bout eighty-five miles North of
Key West.
Q. Is that-have you lived there, how long T
A. Since I got out of the ·service, about one year.

54

Supreme Court of Appeals of Virginia

James Charles Layn
Q. Do you have any relatives there, family there!
A. My family lives there.
Q. Are you married 1
A. No sir.
Q. How old are you 7
A. Twenty-five.
Q. Do you live with your parents 7
A. No.
Q. Do they live in the same town as you!
A. Yes, they live in the sa1ne town.
Q. What do you do for a livingf
A. I work for my parents.
Q. W:hat kind of business do they have?
A. Construction.
Q. How long were you in the Marine Corps 1
A. Three years and nine months.
Q. "\Vhere did you meet Roger Endicott!
A. ·Cherry Point.
page 123 ~ Q. How long ·had you been there at Cherry
Point? .
A. About two months.
Q. Were you in Vietnam?
A. Yes sir.
Q. What were your duties in Vietnam 7
A. I was helicopter gunner.
Q. A helicopter gunner?
A. Yes sir.
Q. Ho'v long were you there 1
A. From March 24th, '67 to November 30th, '68.
Q. Why were you up here that weekend 1
A. Roger talked me into making a weekend home to see
his home town. My home town was a little further away, too
long to make a regular weekend.
Q. It was your car 7
A. Yes.
Q. Did anybody else go with you or was it just the two of
you?
A. No, just the two of us.
Q. Were you together with Roger at Cherry Point, were
you working together?
A. Yes sir.
Q. What were your duties 7
A. We were rifle .instructovs and, but the range
page 124 ~ was closed at the time. We were just preparing
for the range to be opened, getting the targets
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ready, and it W8iS very light duty. This is standard practice
for guys coming back from overseas due to get out shortly.
Q. When did you get out of the ~Iarine .Corps Y
A. June 9th.
Q. Of '69?

A. "69.
Q. Do you remember where you and Roger had been that
day that the accident occurred Y
A. In a-at a bowling alley.
Q. Do you lmow where it was?
A. About seven or eight miles back behind us.
Q. Where did you go from there, where were you going
from there, what direction f
A. We were going towards Richlands, on 460.
Q. Yon were driving the car, I believe!
A. Yes.
Q. And Roger was a passenger?
A. Yes.
Q. Was he your only passenger?
A. Yes.
Q. .A:bout what time did the accident occur, do you know?
A. 6:45.
page 125 ~ Q. liow do you lmow that that's 'vhat time it
was?
A. I have a clock on my dash, my car.
Q. What was, what was it like outside, what was the weather and light conditions 1
A. It was total dark and it had been snowing just a few
minutes before the accident.
Q. Tell the Court and the Jury 'vhat transpired Y What
happened in the accident?
A. I come around this corner, saw a man leap the guard
rail at a full run, long strides,. and run right in front of my
car. I saw thim in not enough time to even hit my brake before
I hit him, andQ. Did he come-which direction did he come from 1
A. From my left, running to,vards the right.
Q. How far were you from him when you first saw him?
A. It couldn't have been over thirty feet (30'), because
~e came out of the darkness, like. When he jumped that guard
rail, I can recall seeing his head come up.
Q. When is the first time you saw hini-I mean, where was
he when you saw him?
A. Coming over that guard rail.
Q. Which lane were you driving in?
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A. I was in the extreme right lane.
Q. Where did you hit bim, on your car, and
page 126 ~ his body?
A. My car hit him right, it was right in the
middle of my car. There was a little ornament and it took a
piece of, I guess, pants or shirt or something, which I found
the next day. It hit him right here, on the right side. The
thigh, I guess, the high thigh or hip, and he rolled up on his
right side, with his head, went into my windshield, and rolled
off the right side and broke the antenna completely off, when
·he rolled off that side. And I was swerving a little bit. I
had lost control when I hit him, and I backed up immediately.
Q. How far down did you go before you were able to stop,
do you know¥
A. I would say one hundred twenty-five feet (125').
Q. And what did you do then T
A. I backed right up, right away, and before I even got
all the way back up and stopped there, Roger jumped out
and started attending to him. Roger had a cast on one foot,
but he Imew what to do. We jumped out .of the car and I
picked him up. I was afraid to pull off of the highway. There
wasn't much of a shoulder, didn't lmow whether it was soft
or not. I couldn't see. There was a little bit of snow by this
time. Roger had hailed somebody down. This other man had
a cast on his leg. He got out on crutches, and he had a four
door, and we found it easier to get him into his
page 127 ~ car. We got him into that man's car and Roger
·
went with him to the hospital.
Q. Do you know who this man was¥
A. No, I don't.
Q. You have no idea who it was?
A. I only saw him for just a couple of minutes it took to
get him in the car and they took off.
Q. Did Roger stay 'vith the injured man?
A. Yes, he stayed with him in the back seat.
Q. Had Roger ·had more, seen more combat than you Y
Mr. Chambers: Object, it's irrelevant.
Mr. Jones: Your Honor, I am attempting to showThe Court : Of course, Roger has already testified as to
'vhat he did.
Mr. Jones: Your Honor, I wanted to show that Roger was
more experienced in first aid.
The Court: Well, Roger went with him in the car.
Mr. Jones: Yes sir, that WlliS the purpose of my question.
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The Court : All right.

Q. lias Roger had, has Roger seen moreA. Ye-s, he 'vas on the ground all the time. He saw a little
bit more than I did.
Q. He started attending to him right awayf
A. Yes, before I even got ba~k up, he jumped
page 128 ~ out of the car, with one foot in a cast.
Q. Did you see, did anybody come up and talk
to you while you were there at the scene f
A. Just before I left, somebody was interested to know, I
think he said his son or his brother, or something, if it had
been him. I said I thought it was a big guy. We had a lot of
difficulty getting him in the car. lie said no, this was a little
guy.
Q. Do you remember if it 'vas Emory I{een, who testified
today?
A. I can't remember for certain. It appeared to be an
older man, but it's been a long time.
Q. What did you do then?
A. A couple of cars made some pretty bad stops, trying
to avoid me, and the road was in pretty bad shape by this
time, so I 'vent on to the hospital and the Police there said
you better come on down to the Police Station. So I followed
them down. They asked where it was. They said, well, we
will have to have a Trooper investigate it.
Q. We won't tell what they said. Did you, you go back to
Cherry Point that week?
A. 'I'he next day. Sunday, we took a bus back.
Q. Was your car damaged?
A. Yes.
page 129 ~ Q. 'Vhat parts of your car were damaged 7
A. The hood, windshield, dash, and the antenna and the grill, the crest.
Q. Did you ever, did your car ever leave the paved roadway?
A. Never.
Q. Did you ever hit the guard rail f
A. Never.
Q. Did you come back up here f
A. Yes .
.Q. How many times, do you remember?
A. I came back three more ·times.
Q. Did you go to see James in the hospital, Jame-s Boyd 7
A. Yes.
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Q. How many times did you go back to see him, do you
remember?
A. I went back to see him three times.
Q. Each time you were up here?
A. Yes.
Q. Did you have occasion to, to hear Jim's Mother say
that Jim had had some beer on the day of the accident Y
A. Yes, I did. I was talking to Jim and Roger was talking
to his Mother, and I overheard it. And I stopped
page 130 ~ talking to Jim, because I wanted to hear more
about this. Now, I could smell it on him a:t the
scene of the accident. It was on his breath and on his-he
had even perspired some, I guess, you could smell it in his
clothes.
Q. What was he dressed like?
A. Well, he was barefooted. He had pants, aT shirt and I
think a wind breaker. I am pretty sure that's what it was.
Q. Did you ever find any articles of clothing of his in your
car or around your car?
A. Well, the following day, I didn't mess with my car at
all that night. It was snowing too much. I thought my fan
was hitting, my radiator, it was making a noise. I opened
the hood to see if I could pull the fan out of the radiator and
found out it was his shoe between my radiator pulley, and
it was hitting that, and his shoe was cut up.

Mr. Jones: I believe that's all I have.
CROSS-EXA:MINATlON
By Mr. Chambers:
Q. You and your friend, Endicott, came in here Saturday
morning, arriving about 2 :30 or 3 :00 o'clock A.M., after having driven all night?
A. Yes sir.
Q. And you slept some five or six hours?
page 131 ~ A. Yes sir.
Q. And got up, ate brea:kfast 7
A. Yes sir.
Q. And went to the bowling alley?
A. Yes sir.
Q. And .spent practically all day at the bowling alley 1
A. Yes sir.
Q. Bowling?
A. Bowling and shooting pool.
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Q. Well, how long would it take you to drive from Roger's
home at Keen Mountain to the bowling alley?
A. From what?
Q. From Roger~s home over to the bowling alley, more than
fifteen minutes Y
A. Ye·s, oh, I would say half hour.
Q. Half an hour to drive from Roger's place, as I understand, he lived at Keen Mountain Y
A. No, we stopped and .saw ·some coal mines. He showed
me where they were burning, I forget exa:ctly what it was,
but there was a big fire going.
Q. Was that part of the half hour that you spent? I am
trying to get the driving time it takes to drive to the bowling
alley?
A. Well, I believe so.
page 132 ~ Q. You are saying thenA. I think it was. I am pretty sure it took
half .hour.
Q. To drive?
A. I couldn't say for sure.
Q. To drive?
A. I don't remember.
Q. Well what time did you get to the bowling alley?
A. I don't know.
Q. Do you know whether it was before noon or aftert
A. No, I don't.
Q. You do lmow you left that afternoon, though?
A. I left.
Q. When you left the bowling alley, there was not much
question about it being afternoon Y
A. No, it wa·s about 6:15 when I left.
Q. About 6 :15 7 Do you know how many miles it is from
the bowling alley over to where this accident occurred Y
A. I would just guess around eight.
Q. Twenty-five wouldn't seem more accurate to you, from
Grundy to Premier-Red .Ash, or Deel to Premier-Red AshY
A. It's been a long time.
Q. Did time pass pretty quick on the drive
page 133 ~ back Y
A. Not nece-ssarily.
Q. You boys had anything to drink Y
A. No.
Q. Nothing at all?
A. No.
Q. Two Marines home on leave on a weekend, nothing to
drink?

60

Supreme Court of Appeals of Virginia

James Charles Layne
·A. No.
Q. Now, you went back to see the plaintiff here, after he
had been in the hospital a:bout a week, didn't you Y
A. Yes sir.
Q. And you had Roger with you, didn't you Y
A. Yes sir.
Q. What kind of condition was he in when you made that
visit!
A. The plaintiff f
Q. No, Roger f
A. Roger!
Q. Yesf
A. He was still wearing his cast.
Q. I understand that, had he been drinking!
A. I don't remember.
Q. You don't remember? Mr. Layne, ·haven't you been
around alcohol long enough, you smelled it on
page 134 ~ ·him, you say, in the throes of a tremendous accident, and you can't remember whether Endicott had been drinking on the ·day you went iback to see this
boy in the hosp~tal Y
A. There's, I don't believe, any reason why I should remember.
Q. You can't say he wasn't drinking then, can you Y
A. No.
Q. As a matter of fact, he might have been pretty full, as
they say, isn't that right 7 You don't have any reason to .say
that isn't soY
A. No.
Q. Isn't it a fact he was pretty full, you know that he was
pretty full, you remember that f
A. No sir.
Q. Isn't it a fact you talked to Mrs. Boyd and she -said
your friend had lots to drink, isn't that the truth f
A. I don't even see how it has any bearingQ. Just answer me, if it isn't the truth 7
A. I don't remember.
Q. But you can remember smelling it on this boyY
A. Yes.
Q. How long after you smelled it on him was it you got him
to the hospital?
A. I didn't get him to the hospital.
page 135 ~ Q. What?
A. Roger took him to the hospital.
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Q. How long after that was it that he got to the hospital,
do you have any ideaY
A. He went directly to the ho-spital from the scene of the
accident. I wasn't behind them. I arrived some time later
and it took me a little longer to get to the hospital than it
did them.
Q. It's a short distance, in any case, three or four or five
miles, wasn't it?
A. Yes. I had a hole in my windshield, snow was
coming in.
Q. Was a physician in attendance on the plaintiff when
you got there f
A. Yes, I believe so. Vv e couldn't get in or see nothing.
They said he was in there. I was only in the hospital a
couple of minutes.
Q. You don't know whether a physician was there or not Y
A. The Police graJbbed me almost as soon as I got there.
Q. The Police grabbed you?
A. The Police were there, waiting.
Q. Who for-you?
A. Yes.
page 136 ~ Q. How did they know anything about it Y
A. I guess Roger told them there had been an
accident.
Q. Where, at the hospital Y
A. He told the nurse, I imagine, and they probably called
the Police, or he called the Police.
Q. You iell this Jury that you smelled alcohol on this
boy at the tin1e of the accident Y
A. Yes.
Q. And you heard the evidence with respect to aU the
physicians' notes and everything that nobody smelled anything on him in the hospital?
Mr. Jones: Your Honor, that's not the testimony given
at all.
The Court: '!'here wasn't any record on it.
Mr. Jones: That's right.
The Court: Frame your questions properly.
Q. There was an absence of any evidence that anybody
smelled anything on him in the hospital, you heard that Y

Mr. Jones: That's not correct either. There was no notation on the records.
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The Court: I think the Jury heard what that evidence
was. Keep your questions in line with the evidence.
Mr. Chambers: I intended to phrase it corpa:ge 137 ~ rectly, Your Honor.
Q. You traveled some one hundred twentyfive feet (125') after striking a big man, before you got
your car stopped~
A. Yes.
Q. And did you get out and go to the scene?
A Yes.
Q. .And you remember then about where your car stopped T
A. Yes.
Q. I show you plaintiff's Exhibit Three and ask you if
.it would be shown on that?
The Court: Which way is ihe camera facing on that?
Mr. Chambers: Facing East, Your Honor.
The Court: Towards Richlands~
Mr. Chambers : Yes.
Q. If it would be shown in that area in which you got your
car stopped?
A. Before the end of this guard rail. (Indicating)
Q. Would you point out that to the Jury, up here?

(Witness complies)
A. This guard rail right here. (Indicating)
Q. Just before you got to the end of it?
A. Just before.
Q. Would you take this pen here .and make a, make a
circle with an "x" in it to indicate where you
page 138 ~ ibrought your car to a halt 7
(Witness complies)
Q. Okay, thank you. You say that was about one hundred
twenty-five feet (125') from the point of impact, wasn't itY
A. Just approximately. I was in a hurry to get right
back.
Q. I am taking your words. I am not trying to put words
in your mouth. That's what you .said, a:bout one hundred
twenty-five feet (125'), is that right?
A. I believe .so.
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Q. I show you Plaintiff's--~before that, let me show you
this certain Exhibit again, Number Three. Tell me where
the impact took place there? Where is one hundred twentyfive feet (125'), back this way?
A. That's hard to tell from the picture.
Q. Before you answer that, let me show you Plaintiff's
Exhibit Number One and let you look at the distance between the posts on which the guard rail is mounted and see
if that gives you any indication of the distance between those
posts?
A. No.
Q. That doesn't?
A. It's still kindly hard to judge. I will say the point of
impact, judging from these trees, I think this is
pa:ge 139 ~ the best thing, because I could look down in
there. There was two houses that I could see lit
up, way back ·here. It was almost like, straight down. I
thlnk there was a line of trees down here. You could see
almost right straight down. You couldn't see off to the left
any, but you could see back to the right. I think I wa:s almost
up from them.
Q. So that was some distance beyond Howell's Store,
wasn't it!
A. Yes.
Q. W~hat was over on your left, as you were pointed
towards Richlands, did you notice that 7
A. It was almost like, straight up.
Q. A sheer rock wall 7
A. Yes.
Q. And a man came from there and ran across the road
and vaulted the guard rail?
A. Yes.
Q. Ho'v many trips had you made into this area before,
on roads of this kind 7
A. Into this area 7
Q. Yes sir?
A. That was my first trip into this area.
Q. How do the roads in Florida, down in the
page 140 ~ I\::eys, compare with the roads in Western Tazewell County?
A. There's quite a bit of difference.
Q. Had you driven on these roads before 7
A. In Tazewell County 7
Q. YesY
A. No.
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Q. Or Buchanan?
A. Pardonf
.Q. Or Buchanan County, which is the adjoining County¥
A. No.
Q. And coming out of that place, you say you were-you
didn't say,-I believe you heard the testimony you were making forty to forty-five (40-45) miles an hour, is that about
the speed?
A. I said forty-five (45) for the Police Officer.
Q. You 'vere making forty-five (45) miles an hourf
A. Yes sir.
Q. On a road you had been over once, or had you ever
been over it f
A. Yes, I had been over it, going out.
Q. Going towards Grundy 1 This was the :first time you
had ever been on these two particular lanes, wasn't itf
A. I believe so.
Q. How about in the snow, had you driven in
page 141 ~ snow f
A. Yes, I have driven in snow before.
Q. What time did -y-ou all leave the bowling alley at DeelY
A. I would approx1mate 6 :15.
Q. The accident occurred at 6 :45?
A. Yes, it's about, exactly.
Q. You say you boys had not had anything at all to
drinkf
A. No sir.
Q. You took your automobile after the accident, you didn't
leave it where it was in the road, you took it to the hospital,
I take it, firstf
A. Yes sir.
Q. Picked up your friend there f
A. Yes sir.
Q. And where from there, then to the Police Stationf
A. Yes sir.
Q. Now, I want to ask you one more time. You are absolutely certain you don't remember the conversation about
Endicott being full of beer on the second trip to the hospital Y
A. I can't recall it.
Q. Referring to Plainti:ff"s Exhibit Number Three, which
is a photograph first facing East, showing Route
page 142 ~ 460, show me where you saw the plaintiff?
A. Where I saw the plaintiff f
Q. Yes¥
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A. I saw him coming over this guard rail. (Indicating)
Q. Stand up there and show the Jury 7

(Witness complies)
A. I saw him coming over this guard rail, from here
towards this way, in front of my car.
Q. Was he running in front of your car or across the
road?
A. Right out in front of me, across the road.
Q. Running across the road 7
A. Right.
Q. Do you know what the width of the two lanes on the
other ·side of this guard rail, the middle guard rail, is T
A. No, I don't.
Q. Had you .seen the plaintiff on the other side of the
guard rail at all?
A. I didn't see him until he came over the guard rail.
Q. Would your lights shine over there T
A. I don't think so.
Q. Do you know which beam you had your lights on T
A. I had them on low beam. Had I had them on high beam,
the light came back .in my eyes, more or less. It
page 143 ~ hit the snow and blinded me.
Q. Are you certain that the accident didn't
take place in thisA. Positive.
Q. -area where, where the center guard rails are apartY
A. I am absolutely positive.
Q. Even though that was open there at the end of the intersection, you say that there was some guard rails T
A. Yes ·sir.
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Mr. Jones: I would move at this time that, renew my
motion to strike the plaintiff's evidence on the ground that
there is no showing of any proximate cause by the, any alleged negligence of the defendant to cause the injuries.
Really, the plaintiff has not s'hown under his evi-
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dence that there was any negligence whatsoever,
or any negligence whatsoever, and I think, inconsistent with the facts of the accident.
The Court : You have a: conflict, of course. I ·will overrule
the motion to strike.

•

•

•

•

•

A Copy-Teste:
Howard G. Turner, Clerk.
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