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IN THE
SUPREME COURT OF VIRGINIA
AT RICHMOND
RECORD NO.

740542

CLARA JOHNSON McCONKEY,
Appellant,

vs.
EDWARD CECIL McCONKEY,
Appellee.
APPENDIX
DECREE
September 23, 1968 - Judge Robert S. Wahab
THIS CAUSE CAME TffiS DAY to be heard this day upon
the complainant's Bill of Complaint, the Answer and Cross Bill
of the defendant, the depositions duly taken and filed herein, and
was argued by counsel.
And it appearing to the Court independently of the
admissions of the parties or either of them, in the pleadings or
otherwise, that the parties were married to one another for the
first time on October 6, 1948, in Elizabeth City, North' Caroliria~
(1)

subsequently divorced from one another and thereafter remarried .
one another on September

8~

1962 in

Chicago~ lllinois~

and that

the parties are both of the caucasian race; that both of the parties
are over the age of twenty-one

years~

and the complainant is in

the Armed Forces of the United States of America, to-wit: The
United States Navy; that three children have been born of the
marriage between the
age 18
Lynn

years~

parties~

Gloria Jean

McConkey~

to-wit: Thomas Edward

McConkey~

McConkey~

age 14 years, and Cheryl

age 10 years; that at the time of the commence-

ment of this suit both of the parties were domiciled in and actual
bona fide residents of the State of

Virginia~

and both of the par-·

ties were domiciled in and actual bona fide residents of the State
of Virginia for the period of twelve months next immediately
preceeding commencement of this suit; that the parties last
cohabited together as husband and wife in the City of Virginia
Beach~

Virginia; that the complainant willfully deserted and

abandoned the defendant on or about the 16th day of May

1967~

and the parties have been separated continuously since said date;
that the complainant committed

adultery~

or. connivance of the

in the City of Virginia

defendant~

Virginia on or about October

I~

without the procurement
Beach~

1967, . and on or about October 12,

1967~ and that such has not been condoned by the defendant.
(2)

It is therefore, ADJUDGED, ORDERED and DECREED
that the complainant's Bill of Complaint be and·the same is hereby
dismissed and the defendant, Clara Johnson McConkey, be and she
is hereby granted a divorce A Vinculo Matrimonii from the complainant Edward Cecil McConkey,, on her Amended Cross Bill.
It is further ADJUDGED, ORDERED and DECREED that

custody of the aforesaid three infant children be and the same is
hereby awarded to the defendant, Clara Johnson McConkey, and
the complainant, Edward Cecil McConkey, shall have reasonable
visitation with the said children.
It is further ADJUDGED, ORDERED and DECREED that

the complainant, Edward Cecil McConkey, shall pay to the
defendant, Clara Johnson McConkey, beginning with the month of
October 1968, not later than the lOth day of each month the sum of
$200. 00 per month as alimony and the sum of $150. 00 per month
as child support money for the support, maintenance, and
education of the aforesaid infant children, the child support
money to be increased to $225.00 per month beginning February
1, 1969.
It is further ADJUDGED, ORDERED and DECREED that the

complainant, Edward Cecil McConkey, pay to Henry M. Schwan,
counsel for the defendant, the sum of $375.00 as attorney's fees
(3)

for services rendered the defendant herein forthwith.
And this cause is removed from the docket.
PETITION
TO: The Honorable Judges of the Court aforesaid:
Now comes the complainant in the above-styled matter
and petitions the Court to enter a decree ordering the cessation
of alimony payments to the defendant on the following grounds.
to-wit:
1. That the defendant herein was granted a divorce a
vinculo matrimonii from the complainant in this Court by decree
of September 23. 1968.
2. The same said decree provided that the complainant pay
tm.to the defendant the sum of $200.00 per-month as alimony.
3. The award of alimony was by the Court and there was
no written stipulation entered into between the parties for the
payment of alimony.
4. That on or about the 16th day of October. 1971. the
defendant did remarry one Calvin D. Sykes in Clark County.
Nevada. and a copy of said marriage certificate is attached hereto and prayed to be read as a part he~eof as Exhibit A.
5. That in accordance with Title 20-110 of the 1950 Code of
Virginia as amended alimony shall cease as of_ the date of
(4)

remarriage of any person to whom alimony has been awarded.
WHEREFORE. complainant prays that a decree be entered
ordering the cessation of the payments of alimony as aforementioned and that defendant be required to repay unto complainant
all sums of alimony received by her from complainant since the

16th of October. 1971. and that the complainant shall have such
other and further relief as the nature of his case may require or
to equity may seem meet.
EDWARD CECIL McCONKEY
By Wayne Lustig, Counsel

ORDER
July 17. 1972

Judge Paul W. Ackiss

This cause came on this day upon Petition of the complainant and it appearing unto the court that the defendant did enter
into marriage with Calvin D. Sykes in Clark County. Nevada, on
the 16th day of October, 1971; and
Further as of July 1, 1972, Gloria Jean McConkey will be
18 years of age· and as of that date has reached her majority
according to the laws of the Commonwealth of Virginia. effective
said July 1. 1972. and it otherwise appearing proper to the Court
that the same be determined, it is accordingly.
ADJUDGED, ORDERED and DECREED that the alimony
(5)

payments heretofore awarded to the defendant by Decree of this
court on September 23. 1968. be. and the same hereby shall
cease effective July 1. 1972; and.
It is further ORDERED that the complainant pay unto the

defendant beginning July 1. 1972. the sum of $125.00 per month
as child support money for the support. maintenance and education
of Cheryl Lynn McConkey. and the same shall be the total child
support monies required to be paid by the complainant to the
defendant beginning on said date; and.
It is further ORDERED that a copy of this decree be forward-

ed to the Juvenile and Domestic Court of the City of Virginia Beach.
and the said : court shall continue the jurisdiction over said award
of child support monies. and to all of which action above. the
defendant notes exception.

(6)

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK
\

CLARA B. McCONKEY
Also known as
Clara B. McConkey Sykes ..
Complainant
IN CHANCERY
vs.
CALVIN D. SYKES
116 Woodview Avenue
Norfolk. Virginia 23505
Defendant

BILL OF COMPLAINT
TO THE HONORABLE JUDGES OF SAID COURT:
Your complainant, Clara B. McConkey.. also known as
Clara B. McConkey Sykes, respectfully represents unto Your Hono.rs
as follows:
1.

That she and the defendant went through a marriage

ceremony in the City of Las Vegas, County of Clark, State of Nevada,
on October 16, 1971.
2.

That no children were born of this purported marriage..

nor are any children expected.
3.

That both your complainant and the defendant are

actual bona fide residents of and domiciled in the State of Virginia,
and have been actual bona fide residents of and domiciled in the State
of Virginia for more than one year next preceding the commencement
of this suit.

(7)

4.

That the defendant resides in the City of Norfolk,

Virginia. and your complainant resides in the City of Virginia Beach,
Virginia.
5.

That on or about October 5, 1971, your complainant

and the defendant left their respective homes and drove to California.
After spending some time in California, the parties drove to Las
Vegas, Nevada, arriving on or about October 15, 1971.

The next

day, to-wit: on October 16, 1971, the parties went through a marriage ceremony in Las Vegas, Nevada.

Thereafter, the parties left

Las Vegas, Nevada, and drove back to Virginia, arriving on October
24, 1971. At that time, the defendant drove the complaina:nt to her
home at 856 Morgan Trail, in the City of Virginia Beach, Virginia,
opened the door for her and said , "This is it." Your complainant was
totally and completely surprised and shocked at the conduct of the defendant, and asked him his intentions.
out and he was going home.

He replied that she was to get

Your complainant, not understanding the

situation went home with him whereupon the defendant laid down upon
his bed with all of his clothing on. The defendant clutched his head
complaining of a severe headache.

Your complainant demanded an

explanation from the defendant of his conduct and he refused to explain his position or conduct telling her he tried to tell her but she
would not listen and he would not tell her again.
6.

(8)

That de.spite the earnest efforts of the complainant,

the defendant has refused to honor his marriage contract or to assume
the rights and obligations of said marriage contract with your complainant.
7.

That your complainant alleges that the defendant's

conduct amounted to fraud upon his
tent to be a husband to your

part~

or else he never had the inor else he lacked a mental

complainant~

capacity to enter into the marriage contract.
8.

In the

alternative~

your complainant alleges that the

defendant deserted her without just cause or excuse on or about
October 24, 1971.
9.

That the parties to this suit are of the white race;

both are over the age of 21 years, and the defendant is not a member
of the Armed Forces of the United States.
WHEREFORE~

your complainant prays that her purported

marriage with the defendant be declared

null~

void and of no

effect~

and that she be restored to her previous married name of Clara B.
McConkey; or in the alternative that she be awarded a Divorce A
Mensa Et Thoro from the defendant on the grounds of desertion as of
October

24~ 1971~

to be later merged into a Divorce A Vinculo Matri-

monii, and in that event that the defendant be required to pay her alimony, temporary and permanent; that in any event she be awarded
temporary

alimony~

attorney's fees and court

costs~

and that she be

restored to her previous married name of Clara B. McConkey. And

(9)

she will ever pray and so forth.

CLARA B. McCONKEY
also known as
Clara B. McConkey Sykes ..

By

Paul M. Lipkin

PAUL M. LIPKIN
GOLDBLATT .. LIPKIN .. COHEN .. ANDERSON & LEVY
804 Main Plaza East
Norfolk.. Virginia 23510

(10)

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK
on the 3rd day of January, 1973
CLARA B. McCONKEY,
also known as
Clara B. McConkey Sykes,
Complainant

IN CHANCERY
NO.

vs.
CALVIN D. SYKES,
Defendant
FINAL DECREE

This cause came on this day to be heard upon the papers
formerl_y filed and read, upon the report of Hilary H. Jones, Jr ••
one of the Commissioners of this Court, to whom this cause was referred by decree entered herein on December 1, 1971, said report
being based upon the testimony taken before said Commissioner by
agreement of counsel, and was argued by counsel.
Upon consideration whereof and it appearing to the Court,
independently of the admissions of the parties in the pleadings or
otherwise, that at the time of the commencement of this suit both of
the parties were domiciled in and actual bona fide residents of the
State of Virginia, and were actual bona fide residents of the State of
Virginia for more than one year next preceding the commencement of
this suit; that at the time of the commencement of this suit the defendant resided in the City of Norfolk, Virginia; that the parties went
(11)

through a marriage ceremony on October 16, 1971, in Las Vegas,
Nevada; that the marriage was never consummated by sexual intercourse; that after said- ceremony the parties never cohabited as husband and wife; that the defendant left the complainant at her residence
in the City of Virginia Beach, Virginia.. stating to her language to the
effect that he had no intentions of being married to her; that no children were born of the relationship of the parties; that both parties are
members of the white race, both are over the age of eighteen (18)
years and neither is a member of the Armed Forces of the United
States, it is
ADJUDGED, ORDERED and DECREED that the proported
marriage of the parties entered into on October 16 .. 1971, in Las
Vegas, Nevada, be and the same is hereby annulled and declared to be
null, void and of no effect and that the complainant be restored to her
previous married name of Clara B. McConkey.
And nothing further remaining to be done, this cause is removed from the docket.

Enter:
Thomas M. Johnston, Judge

(12)

PETITION
TO: The Honorable Judges of Said Court:
Your Petitioner. Clara Johnson McConkey. respectfully
represents unto your Honors as follows:
1. That by Decree entered herein on September 23. 1968.

the complainant was ordered to pay to your petitioner the sum of
$200. 00 per month as alimony for herself.
2.

That on or about October 16. 1971. your petitioner went

through a marriage ceremony with one Calvin D. Sykes in Las
Vegas. Nevada.
3.

That on or about November 5. 1971. your petitioner

brought suit against said Calvin D. Sykes in the Circuit Court of
the City of Norfolk for an annulment of said marriage. on the
grounds that same was procured by the thought of said Calvin D.
Sykes. inasmuch as he had no intent to marry your petitioner.
4.

That on the 17th day of July. 1972. upon the petitioner of

complainant herein. Edward Cecil McConkey. this Court erminated
your petitioner's alimony.
5.

That by Decree entered in the Circuit Court of the City

of Norfolk. Virginia on January 3. 1973. the purported marriage
between your petitioner and Calvin D. Sykes was annulled and
declared to be null. void and of no effect.
(13)

6.

That your petitioner is in need of alimony from the

complainant .. and

th~

previous ayvard of alimony in the amount

of $200. 00 per month ought to be restored.
WHEREFORE .. your petitioner prays that the alimony that
perviously awarded to be paid by the complainant to her be
restored in the amount of $200. 00 per month.

CLARA JOHNSON McCONKEY
By Paul M. Lipkin .. of Counsel

(14)

JUDGES RULING
Gentlemen:
Having considered the authorities cited by counsel at the
hearing on January 25, 1974, upon the motion of Mrs. McConkey
to reinstate alimony. the Court is of the opinion that the motion
should be overruled.
Section 20-110 of the 1950 Code of Virginia provides:
"If any person to whom alimony has been awarded
shall thereafter marry, such alimony shall cease
as of the date of such marriage. 11
-

The termination of Mrs. McConkey's marriage to Calvin
D. Sykes by annulment in the Circuit Court of the City of Norfolk
was on the grounds of fraud on the part of Mr. Sykes.

Therefore.

the marriage was voidable at the option of Mrs. McConkey and not
void ab initio.

It appears that the better and greater weight of

authority is that the annulment of a later marriage which is
voidable only does not revive the obligation of a prior husband to
pay alimony.
Furthermore. the reasoning in Kenney v. Kenney 211 LA 585,
(cited in the annotation in 45 ALR 3d; 1033.) seems to be not only
logical but compelling even where a subsequent marriage may be
void ab initio.
In that case the Court held that the word "marriage" as used

(15)

in a statute similar to Section 20-llO means not oiuy a valid
second marriage but refers to the ceremony of marriage., and
that to hold otherwise could result. in consequences seriously
impairing the status of innocent third parties. Such ensuing
detriments to innocent third parties brought about by the deliberate
act of remarriage on the part of a divorced wife receiving alimony
should be avoided by a court of equity as a matter of public policy.
Mr. Lustig is requested to prepare an appropriate .decree
referring in general to the reasons stated in this letter and submit
it to the Court together with the endorsement to Mr. Lipldn together with any exception he may wish to note.
Judge RobertS. Wahab. Jr.
January 29. 1974
ORDER
February ll. 1974 - Judge Paul W. Ackiss
This cause came on this day to be heard upon defendant's
Petition for reinstatement of alimony and upon evidence heard
ore tenus., and
It appearing to the Court in accordance with its written
decision of January 29. 1974. that the defendant., Clara Johnson
McConkey., went through a marriage ceremony with one Calvin D.
(16)

Sykes in Las Vegas, Nevada, on October 16, 1971; that said
marriage, although subsequently annulled in the Circuit Court of
the City of Norfolk on the 3rd day of January, 1973, on the grounds
of fraud on the part of the said Calvin D. Sykes, is a valid marriage
within the intendment and meaning of Section 20-110 of the 1950
Code of Virginia as amended, and by reason thereof the said
subsequent annulment of said marriage is not a legal basis for
reinstatement of alimony, which alimony was heretofore ternii.nated
by previous order of this Court, it is accordingly
ADJUDGED, ORDERED and DECREED that defendant's
Petition for reinstatement of alimony is denied, to which action
of the Court the defendant, by counsel, objects and accepts.
ASSIGNMENTS OF ERR OR
Pursuant to Rule 5:1, Section 4 of the Rules of the Supreme
Court of Appeals of Virginia, the defendant, Clara Johnson McConkey,
assigns the following error:
1.

That the Court erred in denying the defendant's petition

for reinstatement of alimony where marriage subsequent to order
granting alimony is annulled.

17)

