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QUESTION PRESENTED AND ASSIGNMENT OF ERROR 

QUESTION PRESENTED: 

DID THE TRIAL COURT ERR IN AWARDING SUMMARY 
JUDGNIENT TO ENTERPRISE FORD ON THE GROUND THAT THE 
CONTRACT WAS A TRUE LEASE? 

ASSIGNMENT OF ERROR: 

THE TRIAL COURT ERRED AS A MATIER OF LAW IN HOLDING 
THAT THE CONTRACT BETWEEN THE PARTIES WAS NOT A 
SECURITY AGREErvtENT PURSUANT TO VIRGINIA CODE SECTION 
8.1-201(37). 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF YORK 

I 
c. F. GARCIA ENTERPRISES I INC. I 

trading as C.F. Garcia & Associates, 
a Virginia Corporation, 

Plaintiff, 

v. 

ENTERPRISE FORD TRACTOR, INC., 

Serve: 

Defendant. 

Philip L. Hatchett, Esq. 
Registered Agent 
2236 Cunningham Drive 
Hampton, VA 23666 

MOTION FOR JUDGMENT 

Law No. ~7 4: ~ 

The plaintiff, C.F. Garcia Enterprises, Inc. ("Garcia") for its 

Motion for Judgment states as follows: 

1. On or about April 7, 1989, Garcia and the defendant entered· into 

a contract entitled "Equipment Lease Agreement" whereby Garcia was provided 

with a 1979 Ford Model 555 Tractor-Loader-Backhoe in exchange for payments 

which were to total SEVENTEEN THOUSAND TWO HUNDRED FIFTY AND N0/100 DOLLARS 

1 ( $17, 2 50.00) plus tax. A copy of the "Equipment Lease Agreement" is attached 

as Exhibit A. 

2. Garcia paid EIGHTEEN THOUSAND ONE HtnlDRED FIFTY AlTO 24/100 

DOLLARS ($18,150.24) to the defendant from May 15, 1989 through August 3, 1990 

as shown by the checks attached as Exhibit B. 

3. The Agreement contained an option whereby Garcia could purchase 

'ONES the equipment for ONE ruto N0/100 DOLLAR ($1.00) once the original price of 
lLECHMAN 
.VOLTZ & KELLY, P.C. 
,QI) Thimble Shoals Blvd. 
)~~fOffice Box 12888 
-J~port News, VA J 

23612 .. 2888 
.'i04) an .. aooo 
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II 
I! 'j SEVENTEEN THOUSAND TWO HUNDRED FIFTY AND N0/100 DOLLARS ($17, 250. 00) was paid. 

I 4. Garcia fully intended to exercise the option once it completed 

l payments on the equipment. 

5. Prior to being given the opportunity to exercise the option but 

I after making the last payment, the defendant repossessed the equipment. 

6. Under the provision entitled "Defau1 t" in the Agreement, the 

1 defendant was required to make demand prior to repossessing the equipment. 

I 
II 

I 

Garcia never received any such demand. 

7. 

forth herein. 

Count One 
Breach of Contract 

Garcia realleges paragraphs one through six as if more fully set 

I 
Garcia paid the entire balance due to the defendant, including I I 

1
1 sales tax. 

8. 

9. The defendant had an obligation to notify Garcia if defendant 

intended to repossess the equipment. 

I 
II 10. The defendant did not notify Garcia but repossessed the 

'I equipment, anyway. 

I 
I 11. The defendant's actions in repossessing the equipment without 

I 
il 

notice is a breach of the contract with Garcia. 

Count Two 
Violation of Virginia Uniform Commercial Code 

II 
12. Garcia realleges paragraphs one through eleven as if more fully 

II set forth herein. 
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13. As a secured party, the defendant was obligated to provide 

Garcia with notice of the repossession and notice of any subsequent sale. 

14. Garcia was not provided with notice of the repossession or of 

any sale of the equipment. 

15. Defendant's failure to notify Garcia violates the Virginia 

Uniform Commercial Code. 

Count Three 
Conversion 

16. Garcia realleges paragraphs one through fifteen as if more fully 

,

1 

set forth herein. 

1 
17. The defendant took the equipment at a time when Garcia had paid 

the full purchase price for the equipment. 

18. The defendant did not have a right to take the equipment at the 

time it took the equipment. 

I 

I 19. Garcia was the rightful owner of the equipment at the time the 

i defendant took the equipment. 

I 20. Garcia had a right to continue in possession of the equipment at 

the time the defendant took the equipment. 

21. The defendant wantonly and in willful disregard of Garcia' s 

rights in the equipment took the equipment without notice or approval by 

Garcia. 

WHEREFORE, Garcia prays this Court grant it judgment in the amount 

of EIGHTEEN THOUSAND ONE HUNDRED FIFTY AND 24/100 DOLLARS ($18,150.24) plus 

Garcia' s attorney' s fees and costs and also that the Court grant Garcia 

JuNES punitive damages in the amount of TWENTY THOUSAND AND N0/100 DOLLARS 
BLECHMAN 
WOLTZ & KELLY. P.C. 
600 Thimble Shoals Blvd. 

• P()st 0£6ce Box 12888 
Newport News, VA 
$\ 23612-2888 
,...,04) 873-8000 

s 
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BLECHMAN 
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Newport News, VA 
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(804) 873-8000 
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I 
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I ($20,000.00) based on the defendant's willful and unlawful conversion of the 

II 
d 

I 
I 
I 
! 

equipment. 

Gustav L. Nelson, III 
JONES, BLECHMAN, WOLTZ & KELLY, 
Second Floor 
600 Thimble Shoals Boulevard 
Post Office Box 12888 
Newport News, VA 23612-2888 
(804) 873-8079 

Respectfully Submitted, 
C.F. Garcia Enterprises, Inc. 

P.C. 

6 





~ 

A 

, 
z 

~ 

EU' 1!~1V1Et\rf LEJ-\~c AGH 
,•, 

/"LGREEM~T.:~e.and onterod lnlo. oi __ ...;:T:....:a::..;b::..:b::....z.., _V:....:ir=...cg;).:ini=::.::·~=-· '· ..... ·~·-· __ ._:. ____ ...:.... __ . ;;,;;-7th • day Oi ·.~ lp~f~;~. 19.6.2_: 
by and between' :·· : 'Rnterpri Sft Fm=d Tractor, Inc •. ·. '• . ·. ,. ·. :-:,.~ ..... 
~--~1~9~3~9~·~R~t~··~· ~1~1~----------~af~·-·-~T~a~h~h~,~V~1~r~~~n~1~a-··----··_:·~··.~er~~.~~~~~L~~~a~ 

· ·. :~. ·· :. C. F. 0Arci A. ancf Ass ac1 a tea· ; ., .·· · .. -. · · ".: ·. • ~.:: :.'7:: ·: ":·.'"c::·.·-< ·: ·: ~-

R~t~l ~~~nt~-~~~~~-~-m~e·;o;Lessor at lessor's oddres~ ~~o~e ·set f~rth e~~09t th~~·it1~~~.-ls.:rio'~ifl~··,o do.so· bi:t~~so~ ~·r his osslgn~:.:: 
~~ents s~oU.~ ~~a to 'su_ch assignee. · .. ··· · ·· ... ~ ·.:~:.· · .. -:•: .. ~· :~ · ·.: .... ~·~;_:" .~· .:.. ·: : :~ ·· : • ._..,, ~· · ·. ·~--:·. · 

PRIVILEGE. OF PUROIASE OPnON: lessee is 'granted an option ·to pun::hose the equipment leased hereunder ot' the expiration of the leose 
period for the sum of $ · 1. GO . Option to purchase shall not be deemed exercised until Lessee's (buyers) written notifi· 
cation to that· eHect is received by Lessor (seller) on or before the expiration of the lease period. The leose must be in good standing before 
the option can be exercised. The option is nontransferable. The costs of arrr and all repairs ·per!ormed on the · 
above described equipment by Lessor during this lease period will be added to· t~ above 
stated purchase option sale price. · 
A,;y alteration or modification of this Leose shall be in writing arid signed by the FOrties her9ta. Lessee ocknowledg";;'s receipt of o signed copy 
hereof. ··• 

All conditions stated on the reverse side hereof ore considered to be a port of this controct. 
o have on the day and year first above written hereunto set their.honds and seals •. 

i :·. . ·~: . . : .. .. ·~~: .. ::; .... ~~!~-... ~~~·~.?··-'·:·· ·.~~t' 

LESSEE sociates Accepted ond Approved ___ ..;.A_.,p_r_i_l....;._..;..7 ______ .19 89 

By 

By LESSOR Entarnrise Ford Tractor, Inc. 

Witness 

Ry __ _ 

Robert E. Ortens, President···· 

~ 
· EXHIBIT "A" 
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RETURN OF EQUIPMENT: Lessee agrees, at the expiration of the 
term hereof or sooner termination of this lease, to return. transporta­
tion c:ost.s prepaid, all of the Equipment. to Lessor at. the place of bwsineS3 
of Lessor above stated in the same operating condition, order, repair 
and appearance as when received (ordinary wear and tear excepted) 
and free of all liens and encumbrances. 

LOSS OR DAMAGE: The Lessee agrees to pay the Lessor for all loss 
and damages to the equipment arising from any cause whatsoever that 
may occur during the life of this lease, and until such equipment has 
been returned into the possession of the Lessor and accepted by it. IL 
is agreed by the parties hereto that the value as hereinbefore stated is 
hereby accepted as the true value and shall be wsed in ease of arbitra­
tion or adjwstmeilt. In making such adjustment it is understood that no 
rentals theretofore paid or due shall apply to the payment of such Joss. 
It is further understood and agreed that in making any adjustment for 
loss or damages to equipment, Lessee shall be credited with the amount 
of insurance payment rea!ived by Lessor under insurance policies. ii an 
insurance recovery is eUected thereunder. Lessee. in addition to liability 
for loss or damage herein otherwise provided for. shall be liable for all 
loss and damage to said equipment caused by strikes, riot and civil 
commotion arising from any cause whatsoever. 

INSPECTION: Lessee shall, whenever requested, advise Lessor of the 
exact location of the equipment. Lessor or its representatives may, for 
the purpose of inspection, at all reasonable times, enter upon any job, 
building or place where the equipment is loeated and may remove the 
same without notice to Lessee, i! the equipment is. in the opinion of the 
Lessor;being·used beyond its c:apacity or in any manner improperly 
cared for or abused. 

WARRANTY: Lessee agrees that. each item ol equipment is of a size, · 
design and capacity selected by Lessee and that the same is suitable for 
its pu.rpoSe. Lessor has made no representation or warranty. statutory 
or otherwbe,and undertakes no obligation with respect to the equip­
ment or ils performance except such obligations as may be un~ertaken 
in a written statement designated "Warranty" executed by Lessor con­
currently herewith and attached hereto. Such Warranty applies only 
to Uems specifically enumerated therein. 
Lessor assumes no obligation whatsoever to Lessee !or time lost or 
penalties su!Iered by Lessee while equipment is inoperable for any rea­
son and no deductions are to be made from rental payments therefor. 
The Lessor shall use reasonable care to see that the equipment is in 
proper working condition before delivery to Lessee. The receipt and 
acceptance by the Lessee or said equipment shall constitute acknowl­
edgement that said property has been accepted and found in good, safe 
and serviceable condition, and fit for use. unless the Lessee makes claim 
to the contrary to the Lessor within three days after receipt or said 
equipment.. 

SUPPLIES, MAINTENANCE AND REPAIRS: Lessee shall be re· 
sponsible Cor and shall bear the expense of all Cue), lubrication, and 
mainte~ance for each item or equipment. Lessor undertakes no obliga­
tion with respect to repairs or replacement of parts, attachments, 
accessories or equipment, except pursu:mt to written warranty as pro­
vided in the section of this lease entith~d .. WARRANTY ... Lessee shall, 
at its expense, at all times during the term hereof, maintain each item 
of equiP.ment in good operating order, repair and appearance and shall 
lubricat!! and practice preventative maintenance at regular intervals 
as suggested in manufacturer's service manual, receipt of a copy of 
which is hereby acknowledged by Lessee. Lessee agrees to maintain 
said equipment in the same condition as when delivered to it by Lessor, 
usu:al and ordinary wear and le:ar excepted. Lessee agrees that in effect· 

.ing maintenance and repairs, it will have such work performed only by 
'lualiCied persons who are sntisfactory to Lessor. 

OPERATION: Lessee agrees that the equipment shnll be U!'ed solely 
in the conduct of Lessee's business and within Lessee's possession and 
under its control, that said equipment is to be used solely by the Lesset" 
or his employees and Cor the purposes Cor which it was intended, that 
said equipment will be openled only by competent. employees or Lessee 
and shall not be used beyond its normaleapac:ity. 
When oquipmont Ia nnL In uao, it. will be kept. in a protoc:tod Aroa. 
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LIABILITY: Lessee shall be liable for all expenseS, damages and claims 
· al'Uing out of ils possession, operation, or transportation of the equip­
ment herein described, and shall hold the Lessor and its assigns harm­
less therefrom. 

INSURANCE: The Lessee !urt.her agrees to proteet the Lessor on this 
contract with full insurance coverage, said insurance to cover loss or 
damage occasioned by fire, theft, flood. explosion, accident, act of God, 
or any other c:ause that may occur during the life of this lease, and to 
protect the Lessor by insurance in an amount satisfactory to Lessor 

. against public liability of any and every kind. 
All insurance shall be iD companies acceptable to Lessor and shall con­
tain the agreement of the insuring company not to cancel the same 
until after at least teo days' notice to Lessor and its assigns. Lessee' shall 
promptly deliver to Lessor evidence of said insurance. 
SUB-LEASING: The Lessee shall have no right to sub-lease the said 
equipment nor remove it from the County and State specified in this 
contract without the written consent of the Lessor. 
TITLE: TiUe to·the equipment shall at all times be vested iD the Le8sor: 
uoleS3 transferred to the Lessee through sale. The Lessee shall· give 
Lessor immediate notice of any levy attempted upon said equipment, 
or if said equipment from any cause becomes liable to seizure, and to 
indemnify Lessor against all Joss and damages caWied by any suds actioa. 
DEFAULT: U the Lessee shall !aU to make any rental payment whe~t· 
due, shall attempt. to sell or encumber any interest in the equipment. 
shall cease doing business as a going concern, shall institute or have . 
instituted against him any proceedings under any bankruptcy or in­
solvency law, shall make an assignment fo-,, th!t benefit of creditors or 
shall fail to comply with any other proviSioil 'of this Lease, or if any 
attachment, execution. writ, etc. or other process is levied against the · · . 
equipment~ any or ~·s property, or if Cor any, reason-~ deems; . 
itself unsafe, the Lessor may immediately and without notice deelare 
the entire balance or the rental payments due and' payable together 
wit.h all expenses of collection by suit or otherwise. including reasonable 
attorneys fees. If any of the above events shall occur, Lessee agrees to 
sWTender possession of the equipment on demand and LessOr may enter 
upon Lessee's prembes to the full extent. allowed by· law and take 
possession thereof. 

TAXES: Lessee shall pay all taxes whatsoever by whomsoever payable 
(other than Federal or Slate income taxes o( Lessor) on or relating 
to the equipment. leased hereunder and t.he purchase, sale, rental, use 
or operation thereol Lessee shall reimburse to Lessor, upon demand, as 
additional rent. the amount or amounts of any such costs and taxes 
paid by Lessor. It is the intent of this Agreement that Lessor sh:ill receive 
the rent hereunder as a net return on the equipment leased hereunder. . . 
COMPLIANCE WITH LAWS: The Lessee agrees to comply with 
and conform to all Municipal, State and Federal laws relating to the 
operation or said equipment and to pay all costs and expenses of every 
character occasioned by or involving the use or operation of the equip· 
ment. 

ASSIGNMENT: 
A. Lessee agrees that Lessor m:ty assign this Lease, and all right, 

title :tnd interest or Lessor in :tnd to lhe equipment, and all rents 
due or to become due to Lessor hereunder (of which assignment 
Lessee hereby waives notice) :tnd Lessee agrees to recognize such 
assignment. Lessee's obligation to pay rent under this Le:tse shall 
not as to any such assignee be subject. lo any diminution or right. 
of set-of!, counterclaim or recoupment whatsoever llrlsing out ol 
any breach of any obligation or the Lessor hereunder or by reason 
or any other liability at. any time owing by the Lessor t.o the Lcs.~. 

8. Lessee shall not assign this Lease or any rights hereunder or lo 
the items or ettUipment. 

GENEU,\L: Time is or the essence of this Lease. Lessor's failure ill any 
time to refJUlre strict perrormance by Lessee or any Of the provisions of 
this Le:LSC shall not waive or diminish Lessor's riJCht there:lftcr t.o demand 
strict cornplinnce therewith or wit.h any other provisions. Waiver or :tny 
default ~ll.!ll not waive any other default. The remedies in this Lease 
provided in Cavor or Lessor sh:UI be avn&ble t.o its SUC'CeSSOrS :lnd :JS."igns 
and shall not be deemed exclusive, but shall be cumulative. :md shall 
be in addition to :dl other remedies in its or their favor P.xisting al Ia"' 
ttr in oqulLy . 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF YORK 

C. F. GARCIA ENTERPRISES, INC., 

Plaintiff, 

v. 

ENTERPRISE FORD TRACTOR, INC., 

Defendant. 

LAW NO. 5746 

GROUNDS OF DEFENSE 

COMES NOW the Defendant, ENTERPRISE FORD TRACTOR, INC., 

by counsel, and for its grounds of defense to the motion filed on 

its Registered Agent December 28, 1992, states as follows: 

1. The Defendant neither admits nor denies the 

allegations of paragraph numbered 1, of Plaintiff's Motion for 

Judgment, requires strict proof of same and states that the 

contract, "Equipment Lease Agreement, 11 speaks for itself. 

2. The Defendant neither admits nor denies the 

allegations of paragraph numbered 2, of Plaintiff's Motion for 

Judgment, and states that any payments received from the Plaintiff 

were properly applied by the Defendant. 

3. The Defendant denies the allegations in paragraph 

numbered 3, of Plaintiff's Motion for Judgment, and states that the 

referenced contract speaks for itself. 

4. The Defendant denies the allegations in paragraph 

numbered 4, of Plaintiff's Motion for Judgment, and requires strict 

proof of same. 

5. The Defendant denies the allegations in paragraph 

numbered s, of Plaintiff's Motion for Judgment, and requires strict 
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proof of same. 

6. The Defendant denies the allegations in paragraph 

numbered 6, of Plaintiff's Motion for Jud~ent, and states that any 

agreement entered into by the parties speaks for itself. 

7. The Defendant denies the allegations in paragraph 

numbered 7, of Plaintiff's Motion for Judgment. 

8. The Defendant denies the allegations in paragraph 

numbered a, of Plaintiff's Motion for Judgment, and states that the 

Plaintiff had not paid for other services rendered by the Defendant 

to the Plaintiff. 

9. The Defendant denies· the allegations in paragraph 

numbered 9, of Plaintiff's Motion for Judgment, and states that 

after the subject property was repossessed, this matter was 

adjudicated in the General District Court of the County of York, 

Virginia, and that no jurisdiction lies in this matter before this 

Honorable Court. 

10. The Defendant denies the allegations in paragraph 

numbered 10, of Plaintiff's Motion for Judgment, to the extent that 

the Defendant had a right to take the actions for the monies owed 

to the Defendant. 

11. The Defendant denies the allegations in paragraph 

numbered 11, of Plaintiff's Motion .for Judgment. 

12. The Defendant denies the allegations in paragraph 

numbered 12, of Plaintiff's Motion for Judgment. 

13. The Defendant denies the allegations in paragraph 

15 



~ numbered 13, of Plaintiff's Motion for Judgment. 

14. The Defendant denies the allegations in paragraph 

numbered 14, of Plaintiff's Motion for Judgment, and affirmatively 

states that the Plaintiff knew such assets as are a part of this 

case were in the possession of the Defendant, and has known that 

said assets have been in the possession of the Defendant for more 

than two (2) years. 

15. The Defendant denies the allegations of paragraph 

numbered 15, of Plaintiff's Motion for Judgment. 

16. The Defendant denies the allegations of paragraph 

numbered 16, of Plaintiff's Motion for Judgment. 

17. The Defendant denies the allegations of paragraph 

numbered 17, of Plaintiff's Motion for Judgment. 

18. The Defendant denies the allegations of paragraph 

numbered 18, of Plaintiff's Motion for Judgment. 

19. The Defendant denies the allegations of paragraph 

numbered 19, of Plaintiff's Motion for Judgment, and states that 

the title did not vest in the Defendant. 

20. The Defendant denies the allegations of paragraph 

numbered 20, of Plaintiff's Motion for Judgment, and states that 

the Plaintiff owed the Defendant monies and that this matter has 

been previously adjudicated in the General District Court of the 

county of York, Virginia. 

21. The Defendant denies the allegations of paragraph 

numbered 21, of Plaintiff's Motion for Judgment, and requires 
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strict proof of same, and affirmatively states that no action has 

been taken by the Defendant for more than two (2) years to claim an 

interest in the subject property. 

22. The Defendant affirmatively states that the Defendant 

never received and still has not received written notification that 

the Lessee, or Plaintiff, intended to buy the 1979 Ford Model 555 

~ Tractor-Loader-Backhoe equipment from the Defendant. 

23. The Plaintiff's own Exhibit 1 shows that the 

Equipment Lease Agreement was an e~hibit in the General District 

Court of York County, Virginia, Case No. V-90-2544, and all actions 

regarding this lease were merged in said case, thereby making all 

actions regarding said lease terminated by ~ adjudicata. 

~ 24. The Plaintiff's own documents show that the Plaintiff 

was in default in the contract by making payments late, the last 

payment dated August 3, 1990. 

25. That pursuant to the contract, any option to purchase 

by the Plaintiff had to be exercised in writing on or before the 

expiration of the lease period. The lease had to be in good 

standing before the option could be exercfsed. It was, therefore, 

impossible for the Plaintiff to h~ve the option to purchase the 

subject equipment under the terms of the lease identified as 

Plaintiff's Exhibit A, and, therefore, any option to purchase the 

equipment had expired and the Plaintiff was not entitled to 

purchase the property pursuant to the agreement. 

17 



WHEREFORE, the Defendant, ENTERPRISE FORD TRACTOR, INC., 

prays that it be granted judgment and that this court enter 

judgment for the Defendant, and that the Defendant be granted its 

costs expended herein, including attorney's fees. 

ENTERPRISE FORD TRACTOR, INC. 

By QQ~fL~ 
Philip L. Hatchett 
Counsel for Enterprise Ford Tractor, Inc. 
CUMMING, HATCHETT, MOSCHEL, PATRICK & CLANCY 
2236 cunningham Drive 
Hampton, Virginia 23666 
(804) 827-9207 

CERTIFICATE OF MAILING 

I, Philip L. Hatchett, hereby certify that on this ;~TL 

day of January, 1993, I mailed or had delivered a true and correct 

copy of the foregoing to Gustav L. Nelson, III, Esq., JONES, 

BLECHMAN, WOLTZ & KELLY, P. 0. Box 12888, Newport News, Virginia 

23612-2888. 

- 18 



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF YORK 

C. F. GARCIA ENTERPRISES, INC., 
t/a C. F. GARCIA & ASSOCIATES, 
a Virginia corporation, 

Plaintiff, 

v. 

ENTERPRISE FORD TRACTOR, INC., 

Defendant. 

AT LAW NO. 5746 

ORDER 

THIS DAY CAME the parties, C. F. GARCIA ENTERPRISES, INC., t/a C. F. GARCIA & 

ASSOCIATES, the Plaintiff; and ENTERPRISE FORD TRACTOR, INC., the Defendant, by 

counsel. 

WHEREUPON the Court considering the Defendant's Motion for Summary Judgment, 

and the pleadings filed in this case, the admissions of the parties, the contract between the 

Plaintiff and the Defendant, and as argued by counsel for parties; now, therefore, it is 

ADJUDGED, ORDERED and DECREED that the Defendant's Motion for Summary 

Judgment is granted and judgment is rendered for the Defendant, ENTERPRISE FORD 

TRACTOR, INC., and no monies are due the Plaintiff, C. F. GARCIA ENTERPRISES, INC., and 

this matter is stricken from the docket of this Court and filed with the completed matters of 

this Court. 

ENTERED this 
.J-

0( l .5 • day of December, 1995. 
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I ASK FOR THIS: 

~hetf /}tiP& 

, WOLTZ & KELLY 
Boulevard 
23612 

*~laintiff objects on the following grounds: 

1. Because the agreement between the parties called for the plaintiff to be 
able to purchase the backhoe for one dollar, the lease is intended as a 
a matter of law to be a security agreement and not a true lease, and the 
defendant's security interest in the backhoe was extinguished once it received 
all of the funds to which it was entitled under the agreement. Therefore, 
summary judgment was appropriate, if at all, only for the plaintiff, not the defend-

ant. 2. Even if the lease is not one intended for security as a matter of law, the UCC 
provides that the intent of the parties governs whether the agreement is a true 
lease or a security agreement disguised as a lease, and summary judgment was there­
fore inappropriate . 

.-\ COPY TEST~ ~~. 
': "\'CV 8 vAr7: .,, 

C1'"'\1 'f I • • f'. . ., &.., 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF YORK 

'I c. F GARCIA ENTERPRISES~ INC .. 
i t/a C. F GARCIA & ASSOCIATES, 
I 

! 1 A Virginia Corporation. 

i 
I 
:r v. 

I 
'I 

Plaint([{, 

II 
il ENTERPRISE FORD TRACTO~ INC., 
,, 
lj 

il Defendant. 
- r, I i 

:.r :z.• II, I '.: :tJ 
i a 

STATEMENT OF FACTS 

Law No. 5746 

I ( ~5 ,:·, 
~~·~ ~4:·~ !: 

~ IJ' (i. j! 
<~ ~- !" ,: I 
.. ~ ~ ·I z :> tJi ,, 

In confonnance with Rule 5: II© of the Supreme Court of Virginia, the following statement of facts I 

~ ~ l! 
i< .~·~ !: 

~ e 11 
I~ ;:4 'I'!' ;,: (' :-· 

; , P'i I 
• ·\'-<: I 

~· 0 . A" L' l ~I I 
~ I~ I 

' 
L 
i I 
i ~ 
! : 

I 
1: 
I' 
II 

is hereby made a part of the record in lieu of a transcript: 

1. The parties entered into the contract dated April 7, 1989, attached hereto as Exhibit 

"A". By its terms, the contract was to be in effect until July 31, 1990. The terms of the contract are 

not disputed by the parties. 

2. Each of the payments due from Plaintiff, C.F. Garcia & Associates, was made late. 

The final payment due July 1, 1990 was mailed Friday, August 3, 1990, and cashed 

on Thursday, August 9, 1990. 

4. On Sunday, August 5, 1990, the Defendant Enterprise Ford Tractor took possession 

,! II of the 1979 Ford Model 555 Tractor-Loader-Backhoe SIN C-623381 ("The Equipment .. ) from a 

i: 
li 
•: i; 
I, 
j! 

I 
l. 

_:\\\"OFFICES 
I' 

ro:-.."Es ; 
~LE,~H).t~:-i i 
,\'QL TZ l; KELLY. PC. ~ 
JOO Thunblc: Shoals Blvd. I . 
Post Office Bolt t:sss ,. :_ 

f'l.'\'=c:wpon !':c:ws. \"A i 

1361 :.:sRS 
." 8(~1) ~7~-S(II.Ml 

work site at which the Plaintiff had placed it. 

5. Defendant had possession of the Equipment in August, 1990 through September, 

1990. and performed $1,532.31 of repairs to the Equipment. 
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6. The Equipment \vas sold by Defendant for $13,000 on September 12, 1990 less selling 

i! 
'I 

:i 
expenses of $250. 

I 
': 

. i 
; i 

I 

7. Defendant did not give notice to Plaintiff prior to taking possession of the Equipment 
I 

or prior to the sale of the Equipment. Defendant did sell the Equipment at its place of business. 

8. The Plaintiff did not give the Defendant written notification of its intent to purchase 

i the Equipment for $1, nor did the Plaintiff pay the Defendant $1 to exercise the option, as provided 
! 

I for in the contract. 

II 9. Enterprise Ford Tractor filed suit against C.F. Garcia & Associates for amounts it 

I
I! claimed \Vas "due upon that certain Equipment Lease Agreement dated April 7, 1989." The Court 

I· I : ! entered a judgment for Garcia. A copy of the motion for judgment and order is attached as Exhibit 

I ~ 
i! 
II 
l: 
ll 
I: 
, I 

II 
!I I, 
I 
I 

I 
·I I. 
II 
I 
I 

II 

II 
jl 

I 

,I 

"B". 

10. C.F. Garcia & Associates then instituted the present action against Enterprise Ford 

Tractor on December 21, 1992, alleging breach of contract, violation of the Virginia Uniform 

Commercial Code, and conversion. 

11. Plaintiff filed a motion in limine with supporting brief concerning whether the 

agreement was a security agreement as a matter of law, in which case the defendant would have 

retained only a security interest in the equipment. After a hearing on August I 0, 1994, the Court 

denied the motion by an order dated October 6, 1994, but instructed the parties to attempt to 

stipulate to the facts and bri~g the matter forward for an argument on the merits. 

12. Plaintiff subsequently filed a motion for summary judgment on the same grounds 

which was heard and denied by the Court on August 15, 1995, after briefing and oral argument by 

the parties. 

.-\\\"OFFICES I I 
)1\"ES 
LEC~fA.""= 
."OLTZ J: KELLY. P.C. 
)0 Thimble Shoals Blvd. 
.>St Office Bo." I :888 

~-port News. \'A 
:361:-:sss 
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13. Defendant then moved for summary judgment on the grounds that the plaintiff was 

! j not entitled to relief because it had not complied with the terms of the contract by making timely 
:I 
II 

; 1 payments, giving timely notice of an intent to purchase, or tendering the required $1. After briefing 
II 
I I : i and argument on December 5, 1995, the Court sustained the defendant's motion for summary 
i i 
i I judgment by Order dated December 21, 1995. 
i 

14. Plaintiff timely filed a notice of appeal in this matter on January 18, 1996. 

; I 
I! 
:I 
II 

IT IS SO ORDERED. 

: l 
i 

1 
I ASK FOR TI-llS: 

'I 
II 
I. 
11 
l! 
! I 
i i 
II 
I, WOLTZ & KELLY, P.C. 

I 

I 
Post Office x 12 

I 
Newport News~ VA 23612-2888 
(804) 873-8061 

'I 
Jl SEEN AND AGREED: 

I 
I ~---=::::::::::=7-I.~~~-

~~r~:Es I' 
:otTZ & KELLY. P.c. I 
JO Thunble Shoals Blvd. 
ost Office Box 1 ~888 II 

r.::,:,,,.pon :-.=e'IA.'S, \'A 
- :361 :-~888 , I 

:OJ :• 871-ROo'l(l I ; 
I' 

2236 Cunningham Drive 
Hampton, Virginia 23 666 
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CERTIFICATE 

I hereby certifY that on the f:!::._ day of March, 1996, I mailed a true and correct copy of the 

foregoing Statement ofF acts to counsel for Defendant, Philip L. Hatchett, at Cumming & Hatchett, 

2236 Cunningham Drive, Hampton, Virginia 23666. 

I' 

I. 

J 

A 'I I· . ' ,. 

ji 
,I 
li 
I! 
I! 

~ I' 
II 
II 

f.5l:'l I 

.-\\\'OFFICES ! 
)!\"ES j 
LEC"~~~ I 
,'OL TZ ~KELLY. P.C. I 
)0 1lumble Shoals Blvd. 

ost Office Box I :sss I 
~\\'J'OR "Sews. VA 
- :361:.:sss 
~(\.1; 873-S(M)() I ; 
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EO~-,.JMENT LEASE AGR:~~1V1ENT< 
•• ·!' 

... , ... •·. ·:··~:· . ... .... . .. : 
,..~~~;,;...and ... ,.,.,IJntoot, Tabb, Virgin!~')· ... ::. 

by and b.rw...-· .: ... : 'Enterp.,..1 se ';'ord Tractor, Inc 

.· ···~;· ~~:·7th= dc,y·c,; ·.~·l~n;:;if:;~?!·t9~: 
. .. :. . . . . . .. . ·: ... ~:.· .. ~ .•. . . .-: ·. 

1 Q;39 'Rt< 1 1 of · ~. 
. -. ::~.· :. C, F. Garcia ancF lssnc1ate:s· 

Tahb, V1-g:in1 a· 
\ ...... . ....... 

· ·: · · · •. herelnGfrer.called U:SSOR, and 
• ...... · ·.-.·:.•i::.!~.; ·:··=~···~:· .. ,~· .! •! : • 

P~IUiGS. OF PURCHASE OPTlON: less.. is 'granted an opt Lon.· to purdtaM the eqUipm~t leased heteunder at the expiration of the leGse 
f'F!\ p«iod for the sum of$· 1. CQ • Option to purchase shall not be deemed ex8tciS.d untill.ess .. ·s (buyen) wrinen natifi· 

cctfon to that• eHect is received by Lessor (seller) on or before the expiration of the lease ~od. The lease must be in good standing before 
the option ccn b. exercised •. The option is nontransferable. The costa o! arq a:cd al~ ret)airs ·per!or:aed em the 
above desc::-ibed equipment b7 Lasser dm.-'-ng this lease period 'Wili be- added to· the above 
stated purchase option saJ.e price. 

. . ' ~"' alteration or modification- of this Loose shall be in writing and signed by tho J=arties hetttro. Lessee acknowledge-s receipt of a signed copy 
~ hec-eof. .--· 

All conditlans stated on the reverse side hereof are considered to be a part of this controct. . 

.:. ~~~-~ r?-'~~~!!'~:m~ hrs F'-~ .•h• c: ~~ Y.-::;r first a~~ wri~~~n h.·~~t~ ~~ ~;:: .. ~~~ .. ~.~~ ~~~~ . 
·- -·· .... . r.' I~.· . .. .. -· .·· .··· 

lESSEE • F. Garcia .and . sociates Acr:~ted and Approved i.cril 7 

EXHIBIT 
LSSSOR Entar:Jrise ?crd Tractor, Inc. By 

25 Robert -.:.. Owens, P:-9siden't 

"I. 





.-· 

RE"l"URN OF EQUIPMENT: Lessee agree.s. at the expiration o! the 
term hereof or sooner termination oC this lease. to return. transporta· 
tion casts prepaid. all of the Equipment. to Le.s3ar at the phu:e of business 
o! Lessor above stated in the same operating conditio a. order. repair 
and appearance as when received (ordinary wear and tear- excepted) 

~ aad tree o£ all lieu ud eacumbl'!-nce.s. . . 

LOSS 0& DAMAGE: The Lessee agrees to pay the Lessor lor all loss 
md damages to the equipment arising from my cause whatsoever that. 
mar occur duriDg the li!e oC t.his lease, and until such eguJ!ament bas 

-been f'!~urn~ ~~ ~he possession of the LesiGr ud accep by lC"It-
is agreed by the pUti'ii' ficteCo Uiat the ·vatue-u herii'illi!Or~t.S 
hereby accepted as the true value and 1ball be used in case of arbit.ra· 

. tioa or adjustmei&t.ID makiDg such adjustment it is undentood that no 
~ rentals theretoCare paid or due shall apply to the pa)'Dient. of such loss. 

It is further understood and agreed that in making any adjustmeAt Cor 
loss or damages to equipment. Lessee shall be credited with the amount 
of iDsur.mce parmeat received by Lessor under iDsun.Dce policies. if an 
ia.suruco ret:~Jvert is ellectecl thereunder. Lessee. in addition to liability 
!or loa or dama!JO herein otherwise provided tor. shall be liable for all 

, .. loss and damage to said equipmeAt caused by mikes. riot ud civil 
commotion arising from my cause whatsoever. · · 

~ 
INSPECliON: Lessee shall. whenever requested. advise Lessor of the 
exact location of the equipment.. Le.ssor or its representatives may. !or 
tbe purpose of iD.spection. at all reasonable times. enter upon uy job, 
buildiar or place where t.he equipmen~ is loeat.ed azul may remove the 
same without aotfce to Lessee. if the equipment is. iD the opinion of the 
Lessoro"beillg'USed beyond its capacity or iD aay mauer improperly 
eared Cor or abused. 

~ WARRANTY: Lessee agrees that each item oi equipment is of a size.· 
. ,. design aa4 capacity selected by Lessee and that the same is suitable Cor 
- it.s purpose. Lessor has made no representatiOJl or wam~nt.y. statutory 

or otherwise.-a.ad undertakes no obligation with respect to the equip­
ment or its periormance except such obUgations as may be unc{ertakea 
in a written statemeat desipated •warranty• executed by Lessor con-

, currently herewith and attached hereto. Such Warraaty applies only 
; to items specific:aUy enumerated therein. · 
~ Lessor assumes no obligation whatsoever to Lessee Cor time lost or 

penalties suUered by Lessee while equipment is inoperable for any rea· 
soa and ao deductions are to be made Cram rental payments there!or. 
The Lessor sball use reasonable care to see that the equipmut is iD 
proper workiar condition be!ore delivery to Lessee. The receipt aad 
acceptance by the Le.ssee or said equipment shall constitute :acknowl· 
edgement that said property bas been accepted aad !ound in good. sale 
and serviceable condition. and fit Cor use. unless the Lessee make.s claim 

~ to the contrary to the Lessor wit.hin three days after receipt of said 
equipment. 

·~ 

SUPPLIES. :\IAINTENANCE AND REPAIRS: Lessee shall be re­
sponsible !or and shaU be:ar the expense oC :all CueJ. lubrication. and 
mainteq:ance Cor each item oC equipment. Lessor uadertakes no obliga· 
tion with respect. to repairs or replacement of parts. attachments. 
accessories or equipment. except pursu:tnt to written w:arr3nt.y as pro-
vided in the seetioa of thil lease entitled ·w ARR&'JTY". Lessee shall. 
at. its expense. :lt aU times during the term hereoL maint:Un each item 
oC equiRment. in good operating order. repair and appearance :lDd shall 
lubriClt~ and practice prevent.:ltive maintenance at regulAr interv:als 
a.s suggested in manufacturer's service manual. receipt. of a copy of 

. •.vhich is hereby acknowledged by Lessee. Les.see agrees to maintain 
said equipment in the .same condition as when delivered to it by Lessor. 
usual :uzd ordin:li'Y wear and tear excepted. Lessee agrees that in effec:t· 
ing maintenance and repairs. il will have such work performed only by 

~ c1uaiified persnn.s who are satisC:tctary to Lessor. 

OPERATION: Lessee 11grees that the equipment shall be used soleiy 
in the conduct of Lessees business and within Lessee's possession and 
under its control. that. .said equipment. is to be used solely by the L6.seeo 
or his employees :1nd Cor the purposes Cor which it wu intended. that 
said equipment will be opented only by competent employees of Lessee 
01nd shaJl not. be used beyond its normal capacity. 

r-'-'!\ When equipment is not. in use. it will be kept ia a protected area. 
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UABIUI'Y: Lessee shall be liable Cor all expenses. damages aad claims 
· wing out oC its posse:ssioa. operatioa. or tr:msportation of the· equip­
ment herein de.scribed. ud sball bold the Lessor ud its assigns harm-
less therefrom. ; · · 

INSURANCE: The Lessee Cu.rtber ~srees to pi'Otect the Lessor on this 
co11tract with Cull in.sunnce coverage. said iD.suruce to cover loss or 
damage occa.sioned by fire. theft. 1Jood. explosion. accident. act ol God. 
or any other cause that. may occur during the lila ol this lease, and to 
protect the Lessor by iD.suruce ia au amout satisfac:tol'7 to Lessor 

· against pubfic UabUity of any and evel'7 kind. 
All iDsura:ace .sba1l be ia c:ompaaies acceptable to Le.ssor and sball con-­
tain the agreement of the insuring company DOt to cancel the same 
mtil after at least ten days' llOtfce to Lessor aad its assips. Lessee shall · 
promptly deUver to Lessor evidence of aid insurance. 
StJB.LEASJNG: The Lessee shall have ao right to sub-lease the .said 
equipment aar remove it from the County and State specified ill this 
contract without the written coasent of the Lasor. 
TlTLF.: TWe to·the equipment. shaD at all times be vested m the LeSsor: 
UDless &ruslerrecl to the Lessee through ale. The Laaee shall· give 
Lessor immediate notice of any levy attempted upon said equipment. 
or if said ~uipment from aur cause becomes Dahle to seizure. a11d to 
iDdeamify Leucr qaiDst ail lass and damages c:wsed by IIIIJ' such actiocL 
DEFAULT: If the Lessee shaD fail to mab uy rental pa.JmeDt wh=· 
due. 1hall attempt to sell or encumber any interest m the equipment. 
shall cease doing business u a going concem. shall instltute or have . 
instituted agaia.st him any proceedings under u.y baDJcruptcy or in· 
solvenq law. shall make an a.ssignme11t to,, th!' benefit o~ cnditors or 
shall tail to comply with any other provisioil'of this Lease. or if any· 
attac:hmea~ execution. writ. ete. or other process is levied apiat the·· . 
equipmat ~ &lly ol . .tessee·s vroperty. ar if fer mr.~ ~ deems .. 
itself unsafe. the Lessor may immediately and without. ilotice declare · · 
the eilt.ire balance of the rental payments due aucl" payable together 
with an upeues of eoUec:tfon by suit or otherwise. iadudiag reuoaable 
attorneJS !ees. U any of the above events shaD occur. ~ agrees to 
surreader poaessio11 of the equipment on demaad and Lesser m&J enter 
upon Lessee's premises to the run extent. allowed by· law and take 
possession· thereof. . 

TAXES: Lessee sball par aU taxes whatsoever by whomsoever payable 
(other than Federal or State income taxes of Lessor) on or relating 
to the equipment. leased bereuader and the purchase. sale. rental. use 
or operatioa thereof. Lessee shall reimburse to Lessor. upon demand. as 
addit.foaal reat. the amouat or amouats of any such costs and taxes 
paid by Lessar. It is the intent of this Agreement. that Lesser sh:ail receive 
the rent hereunder as a net. return on the equipment. leased hereunder. . . 
CO&IPLL\NCE WITH LAWS: The Lessee agrees to comply wit.h 
and conform to all Municipal. State and Federal laws relating to t.he 
operation o£ said equipment and to pay all costs and expeases o{ every 
character oc:=sioned by or involving the use or operation o! the equip­
meat. 

ASSIGN~IENT: 
A. Lessee agrees thilt Lessor may assign this Lea.se. and all dght. 

title and interest of Lessor in ~nd to the equipment. and all rents 
due or to became due to Lessor hereunder (ol which assignment 
Lessee hereby waives notice) and Lessee agrees to recognize such 
assignment. Lessee's obligation to pay rear. under this Lease sha.Jl 
nat as to any such assignee be subject to any diminution or rignt 
of set-oft eaunterdaim or recoupment whatsoever arising out of 
aay breach of any obligation ol t.he Lessor hereunder or by rea.son 
oC a.ny other liability ar. any time owini by the Lt:ssor to the Les.o;ee. 

B. Lessee shall not :a.ssign this Lease or :~ny rights hereunder or ::o 
the items or equipment. 

GE.."'ERAL: Time is o£ the essence of this Lease. lasor's !:Ulure :Lt. any 
time to rectuire strict performance by Lessee of any of the provisions oi 
this Le:2se sh:l.l1 not ·Naive or diminish Lessor's rischt tbere:Utcr to dem:uui 
strict compliance therewith or with :~.ny other provisions. \Va.ivcr of :~ny 
default sb.lU aot. waive a:ty other default.. 'l"he remedies :n this L.e:1se 
provided in favor of Lessor shall be av:Wilble tD ir.s successors mel a-Agns 
and shall aoc. ber deemed exclusive. but shall be cumulative. :snd shall 
be iD addition to :dl other remedies in its or their favor PXisting a.L Ia.,. 
tr in equity. 
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Equ!Fment L?.a~e ~gr~e~ent dated April 7, 1989, a copy of is 

attached herewith. 

10-.I, r\-,~ 
~--- are 

; . 
. . . ·.:.·.,.-:... .. : ....... 

. -·.~ •. ; 
not required to appear pursua~t to 

tcis documen!_. :f?C :vided., ... however, i~ you do not appear, judgment 

be grant<:!~ in fa~o~~·~f the ~~i~intiff. · .To diSpute' this case,: 
. 

you must l~pea= ~~ t~ ~eturn date for ~~e judqa to set another 

date for t r i.=t : • • 

ENTERPRISE INC. 
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