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QUESTION PRESENTED AND ASSIGNMENT OF ERROR

TION PRESENTED:

DID THE TRIAL COURT ERR IN AWARDING SUMMARY
JUDGMENT TO ENTERPRISE FORD ON THE GROUND THAT THE
CONTRACT WAS A TRUE LEASE?

ASSIGNMENT OF ERROR:

THE TRIAL COURT ERRED AS A MATTER OF LAW IN HOLDING
THAT THE CONTRACT BETWEEN THE PARTIES WAS NOT A
SECURITY AGREEMENT PURSUANT TO VIRGINIA CODE SECTION
8.1-201(37).
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VIRGINIA: 1IN THE CIRCUIT COURT FOR THE COUNTY OF YORK

C.F. GARCIA ENTERPRISES, INC.,

trading as C.F. Garcia & Associates,

a Virginia Corporation,
Plaintiff,

v. ‘ Law No. $ 74 o

ENTERPRISE FORD TRACTOR, INC.,
Defendant.

Serve: Philip L. Hatchett, Esqg.

Registered Agent

2236 Cunningham Drive
Hampton, VA 23666

MOTIOR FOR JUDGMENT

The plaintiff, C.F. Garcia Enterprises, Inc. ("Garcia") for its
Motion for Judgment states as follows:

1. On or about April 7, 1989, Garcia and the defendant entered. into
a contract entitled "Equipment Lease Agreement" whereby Garcia was provided
with a 1979 Ford Model 555 Tractor-Loader-Backhoe in exchange for payments
which were to total SEVENTEEN THOUSAND TWO HUNDRED FIFTY AND NO/100 DOLLARS
($17,250.00) plus tax. A copy of the "Equipment Lease Agreement" is attached
as Exhibit A.

2. Garcia paid EIGHTEEN THOUSAND ONE HUNDRED FIFTY AND 24/100
DOLLARS ($18,150.24) to the defendant from May 15, 1989 through August 3, 1990
as shown by the checks attached as Exhibit B.

3. The Agreement contained an option whereby Garcia could purchase

the equipment for ONE AND NO/100 DOLLAR ($1.00) once the original price of
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SEVENTEEN THOUSAND TWO HUNDRED FIFTY AND NO/100 DOLLARS ($17,250.00) was paid.

4. Garcia fully intended to exercise the option once it completed
payments on the equipment.

S. Prior to being given the opportunity to exercise the option but
after making the last payment, the defendant repossessed the equipment.

6. Under the provision entitled ”Default” in the Agreement, the
defendant was required to make demand prior to repossessing the equipment.
Garcia never received any such demand.

Count One
Breach of Contract

7. Garcia realleges paragraphs one through six as if more fully set
forth herein.
8. Garcia paid the entire balance due to the defendant, including
sales tax.
9. The defendant had an obligation to notify Garcia if defendant
intended to repossess the equipment.
10, The defendant did not notify Garcia but repossessed the
equipment, anyway.
11. The defendant’s actions in repossessing the equipment without
notice is a breach of the contract with Garcia.

Count Two
Violation of Virginia Uniform Commercial Code

12. Garcia realleges paragraphs one through eleven as if more fully

set forth herein.
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13. As a secured party, the defendant was obligated to provide
Garcia with notice of the repossession and notice of any subsequent sale.

14, Garcia was not provided with notice of the repossession or of
any sale of the equipment.

15. Defendant’s failure to notify Garcia violates the Virginia
Uniform Commercial Code.

Count Three
Conversion

16. Garcia realleges paragraphs one through fifteen as if more fully
set forth herein.

17. The defendant took the equipment at a time when Garcia had paid
the full purchase price for the equipment.

18. The defendant did not have a right to take the equipment at the
time it took the equipment.

19. Garcia was the rightful owner of the equipment at the time the
defendant took the equipment. |

20. Garcia had a right to continue in possession of the equipment at
the time the defendant took the equipment.

21. The defendant wantonly and in willful disregard of Garcia’s
rights in the equipment took the equipment without notice or approval by
Garcia.

WHEREFORE, Garcia prays this Court grant it judgment in the amount
of EIGHTEEN THOUSAND ONE HUNDRED FIFTY AND 24/100 DOLLARS ($18,150.24) plus
Garcia’s attorney’s fees and costs and also that the Court grant Garcia

punitive damages in the amount of TWENTY THOUSAND AND NO/100 DOLLARS
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($20,000.00) based on the defendant’s willful and unlawful conversion of the

equipment.

Respectfully Submitted,
C.F. Garcia Enterprises, Inc.

o D ) S

Of CounseY

Gustav L. Nelson, III

JONES, BLECHMAN, WOLTZ & KELLY, P.C.
Second Floor

600 Thimble Shoals Boulevard

Post Office Box 12888

Newport News, VA 23612-2888

(804) 873-8079
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RETURN OF EQUIPMENT: Lessee agrees, at the expiration of the
term hereof or sooner termination of this lease, to return, transporta-
tion costs prepaid, all of the Equipment to Lessor at the place of business
of Lessor above stated in the same operating condition, order, repair
and appearance as when received (ordinary wear and tear excepted)
and free of all liens and encumbrances.

LOSS OR DAMAGE: The Lessee agrees to pay the Lessor for all loss
and damages to the equipment arising from any cause whatsoever that
may occur during the life of this lease, and until such equipment has
been returned into the possession of the Lessor and accepted by it. It
is agreed by the parties hereto that the value as hereinbefore stated is
hereby accepted as the true value and shall be used in case of arbitra-
tion or adjustmeant. In making such adjustment it is understood that no
rentals theretofore paid or due shall apply to the payment of such loss.
It is further understood and agreed that in making any adjustment for
loss or damages to equipment, Lessee shall be credited with the amount
of insurance payment received by Lessor under insurance policies, if an
insurance recovery is effected thercunder. Lessee, in addition to liability
for loss or damage herein otherwise provided for, shall be liable for all
loss and damage to said equipment caused by strikes, riot and civil
commotion arising from any cause whatsoever.

INSPECTION: Lessee shall, whenever requested, advise Lessor of the
exact location of the equipment. Lessor or its representatives may, for
the purpose of inspection, at all reasonable times, enter upon any job,
building or place where the equipment is located and may remove the
same without notice to Lessee, il the equipmeat is, in the opinion of the
Lessor, being used béyond its capacity or in any manner improperly
cared for or abused. .

WARRANTY: Lessee agrees that. each item of equipment is of a size,

design and capacity selected by Lessee and that the same is suitable for
its purpose. Lessor has made no representation or warranty, statutory
or otherwise, and undertakes no obligation with respect to the equip-
ment or its performance except such obligations as may be undertaken
in a written statement designated “Warranty” executed by Lessor con-
currently herewith and attached hereto. Such Warranty applies only
to items specifically enumerated therein. -
Lessor assumes no obligation whatsoever to Lessee for time lost or
penalties suffered by Lessee while equipment is inoperable for any rea-
son and no deductions are to be made {rom rental payments therefor.
The Lessor shall use reasonable care to see that the equipment is in
proper working condition before delivery to Lessee. The receipt and
acceptance by the Lessee of said equipment shall constitute acknowl-
edgement that said property has been accepted and found in good, safe
and serviceable condition, and fit for use, unless the Lessee makes claim
to the contrary to the Lessor within three days after receipt of said
equipment.

SUPPLIES, MAINTENANCE AND REPAIRS: Lessee shall be re-
sponsible for and shall bear the expense of all fuel, lubrication, and
maintenance for each item of equipment. Lessor undertakes no obliga-
tion with respect to repairs or replacement of parts, attachments,
accessories or equipment, except pursuant to written warranty as pro-
vided in the section of this lease entitled "WARRANTY". Lessee shall,
at its expense, at all times during the term hereof, maintain each item
of equipment in good operating order, repair and appearance and shail
lubricate and practice preventative maintenance at regular intervals
as suggested in manufacturer’'s service manual, receipt of a copy of
which is hereby acknowledged by Lessee. Lessee agrees to maintain
said equipment in the same condition as when delivered to it by Lessor,
usual and ordinary wear and lear excepted. Lessee agrees that in elfect-
.ing maintenance and repairs, it will have such work performed only by
qualified persons who are satisfactory to Lessor.

OPERATION: Lessee agrees that the equipment shall be used solely
in the conduct of Lessee’s business and within Lessee’s possession and
under its control, that said equipment is to be used solely by the Lessee
or his employces and for the purposes for which it was intended, that
said equipment will be operated only by competent employees ol Lessee
and shall not be used beyond its normal capacity.

When aquipment is not in uaaq, it will be kept in a protacted area.

.

LIABILITY: Lessee shall be liable for all expenses, damages and claims

- arising out of its possession, operation, or transportation of the equip-

ment herein described, and shall hold the Lessor and its assigns harm-
less therefrom. R

INSURANCE: The Lessee further agrees to proteét the Lessor on this
contract with full insurance coverage, said insurance to cover loss or
damage occasioned by fire, theft, [lood, explosion, accident, act of God,
or any other cause that may occur during the life of this lease, and to
protect the Lessor by insurance in an amount satisfactory to Lessor

- againat public liability of any and every kind.

All insurance shall be in companies acceptable to Lessor and shall con-
tain the agreement of the insuring company not to cancel the same
until after at least ten days’ notice to Lessor and its assigns. Lessee shall
promptly deliver to Lessor evidence of said insurance. .
SUB-LEASING: The Lessee shall have no right to sub-lease the said
equipment nor remove it from the County and State specified in this
contract without the written consent of the Lesgor. .
TITLE: Title to-the equipment shall at all times be vested in the Lessor:
unless transferred to the Lessee through sale. The Lessee shall give
Lessor immediate notice of any levy attempted upon said equipment,
or if said equipment from any cause becomes liable to seizure, and
ify Lessor against all loss and damages caused by any such action.
DEFAULT: If the Lessee shall fail to make any rental payment when-
due, shall attempt to sell or encumber any interest in the equipment,
shall cease doing business as a going concern, shall institute or have .
instituted against him any proceedings under any bankruptey or in-
solvency law, shall make an assignment for the benefit of creditors or
shall fail to comply with any other provision of this Lease, or if any
attachment, execution, writ, ete. or other process is levied against the - .
equipment or any of Lessee's property, or if for any. reason Lessor deems . .
itself unsafe, the Lessor may immediately and without notice declare
the entire balance of the rental payments due and payable together
with all expenses of collection by suit or otherwise, including reasonable
attorneys fees. If any of the above events shall occur, Lessee agrees to
surrender possession of the equipment on demand and Lessor may enter
upon Lessee’s premises to the full extent allowed by law and take
possession thereof.

TAXES: Lessee shall pay all taxes whatsoever by whomsoever payable
{other than Federal or State income taxes of Lessor) on or relating
to the equipment leased hereunder and the purchase, sale, rental, use
or operation thereof. Lessee shall reimburse to Lessor, upon demand, as
additional rent, the amount or amounts of any such costs and taxes
paid by Lessor. It is the intent of this Agreement that Lessor shall receive
the rent hereunder as a net return on the equipment leased hereunder.

COMPLIANCE WITH LAWS: The Lessee agrees to comply with
and conform to all Municipal, State and Federal laws relating to Lhe
operation of said equipment and to pay all costs and expenses of every
character occasioned by or involving the use or operation of the equip-
ment.

ASSIGNMENT:

A. Lessee agrees that Lessor may assign this Lease, and all right,
title and interest of Lessor in and to Lhe equipment, and all rents
due or to become due to Lessor hereunder (of which assignment
Lessee hereby waives notice) and Lessee agrees to recognize such
assignment. Lessee’s obligation to pay rent under this Lease shall
not as to any such assignee be subject to any diminution or right
of set-off, counterclaim or recoupment whatsoever arising out of
any breach of any obligation of the Lessor hereunder or by reason
of any other liability at any time owing by the Lessor to the Lessce.

B. Lessee shall not assign this Lease or any rights hereunder or lo
the items of equipment.

GENERAL: Time is of the essence of this Lease. Lessor’s failure at any
time to require strict performance by Lessee of any of the provisions of
this Lease shall not waive or diminish Lessor's right thereafter to demarii
strict compliance therewith or with any other provisions. Waiver of any
default shall not waive any other default. The remedies in this Lease
provided in favor of Lessor shall be available Lo its successors and assigns
and shall not be deemed exclusive, but shall be cumulative. and shall
be in addition to ail other remedies in its or their favor existing at law
or in oquily,
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VIRGINIA: 1IN THE CIRCUIT COURT FOR THE COUNTY OF YORK
C. F. GARCIA ENTERPRISES, INC.,
Plaintiff,

V. LAW NO. 5746

ENTERPRISE FORD TRACTOR, INC.,

Defendant.

GROUNDS OF DEFENSE

COMES NOW the Defendant, ENTERPRISE FORD TRACTOR, INC.,
by counsel, and for its grounds of defense to the motion filed on
its Registered Agent December 28, 1992, states as follows: |

1. The Defendant neither admits nor denies the
allegations of paragraph numbered 1, of Plaintiff’s Motion for
Judgment, requires strict proof of same and states that the
contract, "Equipment Lease Agreement," speaks for itself.

2. The Defendant neither admits nor denies the
allegations of paragraph numbered 2, of Plaintiff’s Motion for
Judgment, and states that any payments received from the Plaintiff
were properly applied by the Defendant.

3. The Defendant denies the allegations in paragraph
numbered 3, of Plaintiff’s Motion for Judgment, and states that the
referenced contract speaks for itself.

4. The Defendant denies the allegations in paragraph
numbered 4, of Plaintiff’s Motion for Judgment, and requires strict
proof of same.

5. The Defendant denies the allegations in paragraph

numbered 5, of Plaintiff’s Motion for Judgment, and requires strict

14






proof of same.

6. The Defendant denies the allegations in paragraph
numbered 6, of Plaintiff’s Motion for Judgment, and states that any
agreement entered into by the parties speaks for itself.

7. The Defendant denies the allegations in paragraph
numbered 7, of Plaintiff’s Motion for Judgment.

8. The Defendant denies the allegations in paragraph
numbered 8, of Plaintiff’s Motion for Judgment, and states that the
Plaiﬂtiff had not paid for other services rendered by the Defendant
to the Plaintiff.

9. The Defendant denies' the allegations in paragraph
numbered 9, of Plaintiff’s Motion for Judgment, and states that
after the subject property was repossessed, this matter was
adjudicated in the General District Court of the County of York,
Virginia, and that no jurisdiction lies in this matter before this
Honorable Court.

10. The Defendant denies the allegations in paragraph
numbered 10, of Plaintiff’s Motion for Judgment, to the extent that
the Defendant had a right to take the actions for the monies owed
to the Defendant.

11. The Defendant denies the allegations in paragraph
numbered 11, of Plaintiff’s Motion for Judgment.

12. The Defendant denies the allegations in paragraph
numbered 12, of Plaintiff’s Motion for Judgment.

13. The Defendant denies the allegations in paragraph

15



numbered 13, of Plaintiff’s Motion for Judgment.

14. The Defendant denies the allegations in paragraph
numbered 14, of Plaintiff’s Motion for Judgment, and affirmatively
states that the Plaintiff knew such assets as are a part of this
case were in the possession of the Defendant, and has known that
said assets have been in the possession of the Defendant for more
than two (2) years.

15. The Defendant denies the allegations of paragraph
numbered 15, of Plaintiff’s Motion for Judgment.

16. The Defendant denies the allegations of paragraph
numbered 16, of Plaintiff’s Motion for Judgment.

17. The Defendant denies the allegations of paragraph
numbered 17, of Plaintiff’s Motion for Judgment.

18. The Defendant denies the allegations of paragraph
numbered 18, of Plaintiff’s Motion.for Judgment. |

19. The Defendant denies the allegations of paragraph
numbered 19, of Plaintiff’s Motion for Judgment, and states that
the title did not vest in the Defendant.

20. The Defendant denies the allegations of paragraph
numbered 20, of Plaintiff’s Motion for Judgment, and states that
the Plaintiff owed the Defendant monies and that this matter has
been previously adjudicated in the General District Court of the
County of Ycrk, Virginia.

21. The Defendant denies the allegations of paragraph

numbered 21, of Plaintiff’s Motion for Judgment, and requires
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strict proof of same, and affirmatively states that no action has
been taken by the Defendant for more than two (2) years to claim an
interest in the subject property.

22. The Defendant affirmatively states that the Defendant
never received and still has not received written notification that
the Lessee, or Plaintiff, intended to buy the 1979 Ford Model 555
Tractor-Loader-Backhoe equipment from the Defendant.

23. The Plaintiff’s own Exhibit 1 shows that the
Equipment Lease Agreement was an exhibit in the General District
Court of York County, Virginia, Case No. V-90-2544, and all actions
regarding this lease were merged in said case, thereby making all
actions regarding said lease terminated by res adjudicata.

24. The Plaintiff’s own documents show that the Plaintiff
was in default in the contract by making payments late, the last
payment dated August 3, 1990.

25. That pursuant to the contract, any option to purchase
by the Plaintiff had to be exercised in writing on or before the
expiration of the lease period. The lease had to be in good
standing before the option could be exercised. It was, therefore,
impossible for the Plaintiff to have the option to purchase the
subject equipment under the terms of the lease identified as
Plaintiff’s Exhibit A, and, therefore, any option to purchase the
equipment had expired and the Plaintiff was not entitled to

purchase the property pursuant to the agreement.

17



WHEREFORE, the Defendant, ENTERPRISE FORD TRACTOR, INC.,
prays that it be granted judgment and that this court enter
judgment for the Defendant, and that the Defendant be granted its
costs expended herein, including attorney’s fees.

ENTERPRISE FORD TRACTOR, INC.

By /.t

f Co el /

Philip L. Hatchett
Counsel for Enterprise Ford Tractor, Inc.
CUMMING, HATCHETT, MOSCHEL, PATRICK & CLANCY
2236 Cunningham Drive
Hampton, Virginia 23666
(804) 827-9207
CERTIFICATE OF MAILING

I, Philip L. Hatchett, hereby certify that on this /T
day of January, 1993, I mailed or had delivered a true and correct
copy of the foregoing to Gustav L. Nelson, III, Esq., JONES,

BLECHMAN, WOLTZ & KELLY, P. O. Box 12888, Newport News, Virginia

P00 4. Uizl

PhllﬁJ/L. HaXchett

23612-2888.




VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF YORK

C. F. GARCIA ENTERPRISES, INC.,
t/a C. F. GARCIA & ASSOCIATES,
a Virginia corporation,

Plaintiff,
v. AT LAW NO. 5746
ENTERPRISE FORD TRACTOR, INC.,

Defendant.

ORDER

THIS DAY CAME the parties, C. F. GARCIA ENTERPRISES, INC., t/a C. F. GARCIA &
ASSOCIATES, the Plaintiff; and ENTERPRISE FORD TRACTOR, INC., the Defendant, by
counsel.

WHEREUPON the Court considering the Defendant’s Motion for Summary Judgment,
and the pleadings filed in this case, the admissions of the parties, the contract between the
Plaintiff and the Defendant, and as argued by counsel for parties; now, therefore, it is

ADJUDGED, ORDERED and DECREED that the Defendant’s Motion for Summary
Judgment is granted and judgment is rendered for the Defendant, ENTERPRISE FORD
TRACTOR, INC., and no monies are due the Plaintiff, C. F. GARCIA ENTERPRISES, INC., and
this matter is stricken from the docket of this Court and filed with the completed matters of

this Court.

L
ENTERED this & |>"  day of December, 1995.

19



I ASK FOR THIS:

Counsel for'Defendant, ENTERPRISE
CUMMING & HATCHETT, P.C.

2236 Cunningham Dr., Hampton, VA 23666
(804) 827-9207

SEENAND OBTIECTED TO

D s

Kevin
Couns l intifff,
JONES, CHMAN, WOLTZ & KELLY

*flaintiff objects on the following grounds:

1. Because the agreement between the parties called for the plaintiff to be

able to purchase the backhoe for one dollar, the lease is intended as a

a matter of law to be a security agreement and not a true lease, and the

defendant's security interest in the backhoe was extinguished once it received

all of the funds to which it was entitled under the agreement. Therefore,

summary judgment was appropriate, if at all, only for the plaintiff, not the defend-
ant. 2. Even if the lease is not one intended for security as a matter of law, the UCC

provides that the intent of the parties governs whether the agreement is a true

lease or a security agreement disguised as a lease, and summary judgment was there-

fore inappropriate.

A CCPY TESTE ™. .
MANCY 8, KANE >
-""L..':“ It §E "'r\o T

R OF YCRK, VA,
S;ZZ:szé;
2C
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VIRGINIA: N THE CIRCUIT COURT FOR THE COUNTY OF YORK
C.F GARCIA ENTERPRISES. INC..

t/a C. F GARCIA & ASSOCIATES,

A Virgima Corporation,

Plaintiff,

2 Law No. 5746

ENTERPRISE FORD TRACTOR, INC,,

Defendant.

STATEMENT OF FACTS

In conformance with Rule 5:11© of the Supreme Court of Virginia, the following statement of facts
is hereby made a part of the record in lieu of a transcript:

1. The parties entered into the contract dated April 7, 1989, attached hereto as Exhibit
"A". By its terms, the contract was to be in effect until July 31, 1990. The terms of the contract are
not disputed by the parties.

2. Each of the payments due from Plaintiff, C.F. Garcia & Associates, was made late.

3. The final payment due July 1, 1990 was mailed Friday, August 3, 1990, and cashed
on Thursday, August 9, 1990.

4. On Sunday, August 5, 1990, the Defendant Enterprise Ford Tractor took possession
of the 1979 Ford Model 555 Tractor-Loader-Backhoe S/N C-623381 ("The Equipment") from a
work site at which the Plaintiff had placed it.

5. Defendant had possession of the Equipment in August, 1990 through September,

. 1990. and performed $1,532.31 of repairs to the Equipment.
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AW OFFICES

INES

LECHMAN

JOLTZ & KELLY.P.C.

30 Thimbie Shoals Blvd.

st Otfice Box 12888
gwport News, VA

23612-2888
W2Y 8738000

6. The Equipment was sold by Defendant for $13,000 on September 12, 1990 less selling
expenses of $250.

7. Defendant did not give notice to Plaintiff prior to taking possession of the Equipment
or prior to the sale of the Equipment. Defendant did sell the Equipment at its place of business.

8. The Plaintiff did not give the Defendant written notification of its intent to purchase
the Equipment for $1, nor did the Plaintiff pay the Defendant $1 to exercise the option, as provided
for in the contract.

9. Enterprise Ford Tractor filed suit against C.F. Garcia & Associates for amounts it
claimed was "due upon that certain Equipment Lease Agreement dated April 7, 1989." The Court
entered ajudgmenf for Garcia. A copy of the motion for judgment and order is attached as Exhibit
"B".

10.  C.F. Garcia & Associates then instituted the present action against Enterprise Ford
Tractor on December 21, 1992, alleging breach of contract, violation of the Virginia Uniform
Commercial Code, and conversion.

11.  Plaintiff filed a motion in limine with supporting brief concerning whether the
agreement was a security agreement as a matter of law, in which case the defendant would have
retained only a security interest in the equipment. After a hearing on August 10, 1994, the Court
denied the motion by an order dated October 6, 1994, but instructed the parties to attempt to
stipulate to the facts and bring the matter forward for an argument on the merits.

12.  Plaintiff subsequently filed a motion for summary judgment on the same grounds

which was heard and denied by the Court on August 15, 1995, after briefing and oral argument by

the parties.
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I3.  Defendant then moved for summary judgment on the grounds that the plaintiff was
[ 1

-~ .! not entitled to relief because it had not complied with the terms of the contract by making timely
o

payments, giving timely notice of an intent to purchase, or tendenng the required $1. After briefing

| and argument on December 5, 1995, the Court sustained the defendant's motion for summary

judgment by Order dated December 21, 1995.

14. Plaintiff timely filed a notice of appeal in this matter on January 18, 1996.

- IT IS SO ORDERED.

: A~ 3/14/96
Judge Date

A !
' ‘ I ASK FOR THIS:
I .
i -
A | AD Al
| Kevin #n, p.4.
JONES BL HMAN WOLTZ & KELLY, P.C.
Second’Flog
600 Thimb Boulevard
A Post Office R&
Newport News, VA 23612-2888
(804) 873-8061
- SEEN AND AGREED:
Phxlip L. tchet
- Cummin hett P C.
2236 Cunanham Drive
Hampton, Virginia 23666
-
AW OFFICES
INES
i.E('HMA‘?' X
0 Thtie Sty Bivd 23
ost Otfice Box 12888
pwport News, VA

~ 23612.2888 0
103) 873-R0D i




N

AW OFFICES

ONES

LECHMAN

JOLTZ & KELLY.P.C.
20 Thumble Shoals Bivd.
ost Office Box 12888
>gwport News, VA

e =3612-2888
04 873.8000

CERTIFICATE
"
[ hereby certify that on the (EQ day of March, 1996, I mailed a true and correct copy of the

foregoing Statement of Facts to counsel for Defendant, Philip L. Hatchett, at Cumming & Hatchett,

-

f Coungel

2236 Cunningham Drive, Hampton, Virginia 23666.
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PRIVILEGE OF PURCHASE OPTION: Lessee is ‘granted an option-to purchase the equipment lecsed hereunder at the expiration of the lease

~ pariod for the sum of $-1.C0 Option to purchase shall not be deemed axercised until Lessea’s (buyars) written natifi-
cstion to that: effect is received by Lessor (saller) on or before the expiration of the lecse period. The lease must be in good standing befora
the option can be exercised. The optian is nontransferable. The costs of any and all repairs -performed on the
above described equipment oy Lessar during this lease period will be added to the above
stated pu:rcnase cotion sale prics. : ’

Any alteration or medification of this Lecse shall be in writing and s:gned by the garties hersto. Lessee cdmowlodges reconpt of a signed copy

A hereof. R =
All conditions stated on the raverse side hareof are cansidared to be a part of this controct, .
- IN WlTNBS WHEREQF, the pcnhs heydts have oa the dcy cnd ycqr fiest cbove wntton hareunto sat thair hcnds cnd secis.
LT i -t :.:: .‘51_ Lo " . - ‘.' PN ‘ . . & o oo \-'l#‘o i - 63; * :
LESSE ¥ Aczegted and Approved "l 7 19 89

8y \sssor____Sntarprige Pord Tractor, Inc.
Witness \
B Witness o /o/ o ot Z P v

25 ~ robert Z. (wens, President
Phane No.
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RETURN OF EQUIPMENT: Lessee agrees, at the expiration of the
term hereof or sooner termination of this lease, to return, transporta-
tion costs prepaid, all of the Equipment to Lessor at the place of business
of Lessor above stated in the same operating condition, order, repair
and appearancs as whea received (ordinary wear and tear excepted)
¢ and free of all liens and encumbrances. :

7 LOSS OB DAMAGE: The Lessee agrees to pay the Lessor for all loss
and damages to the equipment arising from any cause whatsoever that
may oceur during the life of this lease, and until such equipment has

~been returned into the possession of the Lessor and accep ¥ It—

is agreed by the parties Eéreto that the valuess hereinbélore stated is
hereby accepted as the true value and shall be used in case of arbitra-
_tion or adjustmeat. In making such adjustment it is understood that no
“ rentals theratofore paid or due shall apply to the payment of such loss.
It is further understood and agreed that in making any adjustment for
loss or damages to equipment, Lessee shall be credited with the amount
of insurance payment received by Lessor under insurance policies, if an
insurance recovery is effected thereunder. Lessee, in addition to liability
for loss or damage herein otherwise provided for, shall be liable for all
.~ loss and damage to said equipment caused by strikes, riot and civil
commotion arising from any cause whatsoever. ~ -

INSPECTION: Lessee shall, whenever requested, advise Lessor of the

exact location of the equipment. Lessor or its representatives may, for

the purpose of inspection, at all reasonable times, enter upon any job,

building or place where the equipmeat is located and may remove the

same without potica to Lessee, if the equipment is, in the opinion of the

Lessor, being-used béyond its capacity or in any manner improperly
*  ecared for or abused. .

design and capacity selected by Lessee and that the same is suitable for
its pufpose. Lessor has made no representation or warraaty, statutory
or otherwise, and undertakes no obligation with respect to the equip-
ment or its performance except such obligations as may be undertaken
in a written statement designated “Warranty™ executed by Lessor con-
‘ currently herewith and attached hereto. Such Warranty applies only
| to items specifically enumerated therein. .
> Lessor assumes no obligation whatsoever to Lessee for time lost or
penalties suffered by Lessee while equipment is inoperable for any rea-
son and o deductions are to be e from rental payments therefor.
The Lessor shall use reasonable care to see that the equipment is in
proper working condition before delivery to Lessee. The receipt and
acceptance by the Lessee of said equipment shall constitute acknowl-
edgement that said property has been accepted and found in good, safe
and serviceable condition, and fit for use, uniess the Lessee makes claim
# to the contrary to the Lessor within three days aftar receipt of said
" equipment.

SUPPLIES, MAINTENANCE AND REPAIRS: Lessee shall be re-
sponsible for and shall bear the expense of all (uel, lubrication, and
maintenance (or each item of equipment. Lessor undertakes no obliga-
tion with respect to repairs or replacement of parts, attachments.
accessories or equipment, except pursuaat to written warranty as pro-
vided in the section of this lease entitled "WARRANTY"™, Lessee shall,
at its expense, at all times during the term hereof, maintain each item
of equipment in good operating order, repair and appearance aad shall
lubricate and practice preventative maintenance at regular intervals
as suggested in maaufacturer’s service manual, receipt of a copy of
. which is hereby acknowledged by Lessee. Lessee agrees to maintain
said equipment in the same condition as when delivered to it by Lessor,
usual and ordinary wear and tear excepted. Lessee agrees that in effect.
ing maintenance and repairs, it will have such work performed only by
A qualified persons who are satisfactory to Lessor.

OPERATION: Lessee agrees that the equipment shall be used soleiy
in the conduct of Lessee’s business and within Lessee’s possession and
under its controi, that said equipment is to be used solely by the Lessee
or his employees and for the purposes for which it was intended, that
said equipment will be operated only by competent employees oi Lessee
and shall not be used beyond its normal capacity.

/ When equipment is rot in use, it will be kept in a protected area.

M

WARRANTY: Lessee agrees that each item of equipment is of a sizs, -

26

LIABILITY: Lessee shall be lable for ail expenses, damages and claims

" arising out of its possession, operation, or transportation of the equip-

ment herein described, and shall hold the Lessor and its assigns harm-
less therefrom. D

INSURANCE: The Lessee further agrees to protect the Leasor on this
contract with full insurance coverage, said insurance to cover loss or
damage occasioned by fire, theft, flood, explosion, accident, act of God,
or any other cause that may occur during the life of this lease, and to
protect the Lessor by insurance in an amount satisfactory to Lessor

- against publie liability of any and every kind.

All insurance shall be in companies acceptable to Lessor and shaill con.
tain he agreement of the insuring company not to cancel the same
until after at least ten days’ notice to Lessor and its assigns, Lessea shall
promptly deliver to Lessor svidence of said insurance. .
SUB-LEASING: The Lessce shall have no right to sub-lease the said
equipment nor remove it from the County and State specified in this
contract without the written consent of the Lessor.
TITLE: Titla to-the equipment shall at ail times be vested in the Leasor~
unless transferred to the Lessee through sale. The Lessee shall give
Lessor immediata notics of any levy attempted upon said equipment,
or if said equipment from any cause becomes liable to seizure, and to
ify Lessar a3gainst ail loss and damages caused by any such action.
DEFAULT: If the Lessee shail fail to make any rental payment when-
due, shall attempt to sell or encumber aay interest in the equipment,
shall cease doing business as a going concarn, shall institote or have.
instituted against him any proceedings under any bankruptey or in-
solvency law, shall make an assignment {or the benefit of czeditors or
shall fail to comply with any other provision ‘of this Lease, or if any-

attachment; execution, writ, ete. or other process is levied against the - -

equipment ar any of Lesses’s property, oc if for any, reason Lessor deems .
itseif unsafe, the Lessor may immediately and without notice declare
the entire baiance of the rental payments due and' payable together
with all expenses of collection by suit or otherwise, including reasonable
attorneys fees. If any of the above events shall occur, Lessee agrees to
surrender possession of the equipment on demand and Lessor may enter
upon Lessea’s premises to the full extent allowed by law and take
passession thereol. . SO

TAXES: Lessee shail pay all taxes whatsoever by whomsoever payable
{(other thaa Federal or State income taxes of Lessor) on or relating
to the equipment leased hereunder and the purchase, sale, rental, use
or operation thereof, Lessee shall reimburse to Lessor, upon demand, as
additional rent, the amouat or amouats of any such costs and taxes
paid by Lessor. It is the intent of this Agreement that Lessor shail recaive
the rent hereunder as a2 net return on the equipment leased hersunder.

COMPLIANCE WITH LAWS: The Lessee agrees to comply with
and conform to all Municipal, State and Federal laws relating to the
operation of said equipment and to pay all costs and expenses of every
character occasioned by or invelving the use or operation of the equip-

© ment.

ASSIGNMENT:

A. Lessee agrees that Lessor may assign this Lease, and all right.
title and interest of Lessor in and to the equipment, and all rents
due or to become due to Lessor hereunder (of which assignment
Lessee hereby waives notice) and Lessee agrees to recognize such
assignment. Lessee’s obligation to pay reat under this Lease shall
not as to any such assignee be subject to any diminution or rignt
of set-off, counterclaim or recoupment whatsoever arising out of
any breach of any obligation of the Lessor hereunder or by reason
of an¥ other lahility at any time owing by the Lussor w the Lessee.

B. Lessee shall not assign this Lease or any rights hereunder or 0
the items of equipment.

GENERAL: Time is of the essence of this Lease. Lessor’s failure at any
time to require striet performance by Lessee of any of the provisions oi
this Lease shall not waive or diminish Lessor's right thereaiter o demuni
strict compliance therewith or with any other provisions, Waiver of any
default shall not waive aay other defauit. The remedies in this Lease
provided in faver of Lessor shail be available (0 its successors and assigns
and shall not be deemed exclusive, but shail be cumulative, and shall
be in addition to ail other remedies in its or their favor existing at law
v in equity.

-
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