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(Whereupon, the jury was

impaneled and the following proceedings

were held in the jury's presence.)

THE COURT: First witness.

MR. RUSSELL: I will call

Mr. Tallarida

TIMOTHY TALLARIDA, ca
behalf of the plaintiff, having
sworn, was examined and testifi

follows:

DIRECT EXAMINATION
BY MR. RUSSELL:
Q Tell us your name, pl
you will spell your last name for the cou
A My name is Timothy Ta

T-A-L-L-A-R-I-D-A.

Q Where do you live, Mr.
A I live in San Diego,

Q How are you employed?
A I am employed as a Se

Manager for National Enterprises.
Q How long have you wor

National Enterprises?

lled on
been duly

ed as

ease, and if
rt-reporter.

llarida.

Tallarida?

California.

nior Asset

ked for
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A Since December 1994.

Q If you would tell us, please,
what exactly National Enterprises, Inc., is?

A National Enterprises has been in
the business'since 1989, buying subperforming,
commercial real estate, secured and unsecured loans.
My responsibility is to manage portfolios of loans
that we acquire.

Q Who do you buy these loans from?

A We buy them from the Government.
We buy them from banks. We buy them from S&Ls. We
buy them from insurance companies. We buy them from
private parties.

Q Does National Enterprises, Inc.,
buy individual mortgages someone has on their house
or someone has for a car, thoée types of loans?

A No. We are not in the business
of buying consumer loans.

Q What types of loans do you buy?

A We try to focus on the larger
commercial loans, real estate, secured and unsecured.

Q You mentioned that National
Enterprises buys loans from the Government.

A ~ Right.
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Q On what occasion would National
Enterprises buy loans from the Government?

A As a result of the recession and
changes in tax laws.in the late 80s and early 90s,
the value of real estate assets declined. As a
result of the decline in the value of these real
estate properties, borrowers were no longer able to
pay on these loans resulting in banks not being able
to collect payments that were owed to them. Banks
became insolvent as a result of that.

MR. BARKER: Your Honor, I am
sorry. I don't know how much this Court
will allow. I don't think it is directly
related to this lawsuit.

THE COURT: T will allow it.
Overruled.

DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q Go ahead, Mr. Tallarida.

A As a result, the Federal
Government established something that was known as
the Resolution Trust Corporation. The Resolution
Trust Corporation had the charter to close
institutions and sell assets to generate cash to pay

depositors their deposits. Resolution Trust
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Corporation established a series of auctions in early
1992, by which they sold pools of loans.

They sold pools of loans on a
secured basis. They sold unsecured loans. They sold
regionalized secured loans. They sold regionalized
unsecured loans. And they sold them out in a series

of auctions to hundreds of buyers like National

Enterprises.

National Enterprises went to
those auctions and we bid. We were the high bidder
on pools of loans. We paid millions of dollars to

the Federal Government through the RTC. All of that
money went directly to -- |
MR. BARKER: Judge, I am sorry.
I think_this is beyond the --
THE COURT: I agree with that.
Sustained.
MR. BARKER: Thank you.
DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:
Q Have you personally attended any
of these auctions on behalf of National Enterprises?
A I have never attended the
auctions. But I have provideéd due diligence on most

of the auctions.
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Q You say due diligence, what do
you mean by that?

A Due diligence is the process by
which you look at loan pools and try to estimate
recovery values.

Q Does National Enterprises have
any standard procedure for conducting due diligence?

A ‘ We have forms that we need to
£ill out to organize thoughts. We look at -- These
pools sometimes can be so large that you can't look
at all of the individual loans. So, you look at the
percentage of the outstanding dollar amount that may
be owed in an aggregate for that particulér pool.
You try to look at 75 to 80 percent of the principle
balances and draw conclusions as it relates to
collectability of that.

Q | When you say look at the
documents, what sort of documents would National
Enterprises examine on loans prior to bidding on a
pool?

A The way the FDIC and the RTC
organized these auctions is that they would put you
in a large room with large monitors and every

document that you --
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MR. BARKER: Judge, I am sorry.

I believe this gentleman just testified he
has never been to one. I am going to
object.

THE COURT: If he is not there, I
don't what him to tell me what goes on.

MR. RUSSELL: He said he has been
to the due diligence part.

THE COURT: I am just saying if
he is not there, that is all. All he has
to do is establish he was there.

DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q Is this something you have

personally done?

A Yes.

Q Go ahead.

A I am talking about the due
diligence process. In reviewing these assets, all of
the asseté were put on computer screens. You never
held a piece of paper. On a loan by loan basis in

particular pools, you looked at a series of documents
which may be as long as 4,000 documents deep. You
try to draw conclusions. You looked for the security

documents. You looked for collateral information.
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You looked at solvency issues and draw conclusions
based on what the Government downloaded onto the
system that was brought up on the computer screen
terminal.

Q Other than the notes or the
document that describes the loan itself, what other
sorts of documents would National Enterprises examine
in conducting its due diligence?

A We would look at all
correspondence between the bank and the
entrepreneurs. We would look at finance statements.
We would look at operate statements and the
underlying collateral. We would look at title work
information and documents relating to pending
litigation, court briefs.

0 Are you familiar with a type of

document called a guarantee agreement?

A Yes, I am.
Q What is a guarantee agreement?
A A guarantee agreement is an

obligation from a third party to guarantee the
repayment of a debt of a corporation, partnership or
another individual.

Q Are guarantee agreements examined

at all in the course of NEI doing its due diligence?
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A Yes, they are.
Q Of what significance would
guarantee agreements be to NEI in conducting its due

diligence examination?

MR. BARKER: Judge, are we
talking about this case, because I am going
to object?

THE COURT: I think he is getting
close to this case, Mr. Barker.

MR. BARKER: I object to it.

A In looking at the guarantee
document, you are looking for the name of an
individual guarantor, you are looking for limitations
that may be written into the guarantee and you are
looking for any other variables that may impact the
collection or the enforcement of the guarantee.

DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q Now, in 1994, when you came to
work for NEI, were you assigned any existing
portfolio to manage?

A Yes.

Q Are you familiar with the loan at
issue here from Lafayette Associates to Seasons

Mortgage Company?

000013
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A In 1994 it wasn't my
responsibility. I picked up the responsibility for
this asset, I believe, in 1997. -

Q In the course of picking up
responsibility, what was involved in your taking over
responsibility for this?

A Obviously, in every transaction,
we try to settle or negotiate a settlement outside of
court --

MR. BARKER: Excuse me, Your

Honor. I am sorry. Clearly, --

THE COURT: Just what are you --
MR. RUSSELL: Let me rephrase the
question, perhaps.
THE COURT: All right.
DIREC? EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q When you took over the management
of this particular loan, what if any records or files
did you also take custody of?

A I took custody of the entire loan
file related to the Lafayette obligation.

Q Since you took over
responsibility for that, have you remained as

custodian of that particular file?
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A Yes.
Q I would like to show you a
document, it is a three page document, and ask you if

you can identify what this document is?

A This is the bill of sale and
assignment of loans. This is a document that we
received after an auction. This is a document

whereby the Government is assigning, in this case it
was the Resolution Trust Corporation, their rights to
National Enterprises, the Lafayette loan and the rest
of the loans that were included in package number 45.

Q Now, the first page, you said is
the bill of sale.

What is the second page of this
document?

A The second page, the Exhibit A in
this document represents the banks and the savings
and loans that were behind the loans that were sold
in package number 45.

Q ' Is Seasons Savings Bank part of
this package?

A Y&s, it is.

Q What is the third page?
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A The third page is the detail
relating to the Lafayette loan that was sold to
National Enterprises in December of '92.

Q Now, this three page document,
did this come from NEI's file that you had custody of
from this loan?

A Yes.

Q Were these records that are kept
by National Enterprises in the regular course of its
business?

A Yes.

Q Did National Enterprises receive
these in the regular course of its business?

A Yes.

Q Was this bill of sale --

MR. BARKER: Your Honor, I am
going to object to those responses on the
basis of foundation. This gentleman said
he started in 1994 and the face of this
document says 1992. There would be no way
that he could possibly know that having not
started with the company until two years
later.

THE COURT: All right.

Overruled.

000016




Timothy Tallarida DIRECT 17

10

i A

12

13

14

15

16

)

18

19

20

21

22

23

24

29

DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q The date on this document,
December 15 1992, is that at or about the time of the
actual auction?

MR. BARKER: Objection,
foundation.
THE COURT: Only if he knows,

Mr. Russell.

A Yes.

DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q Do you know when the auction on
this particular case took place, on this particular
loan?

A I don't recall.

Q Is this the type of record or
type of documents that National Enterprises relies
upon in the course of its business?

A Yes, 1t is.

Q To what extent does National
Enterprises rely on this type of document?

A This is the document that
evidences National Enterprises' ownership of all of

the loans in package 45.

0000177
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Q ' Would National Enterprises be
able to conduct its business if it couldn't rely on
these types of documents?

A No, we could not.

Q Did Resolution Trust Corporation
have a duty to prepare these documents in an accurate
fashion?

MR. BARKER: I am going to object
to that, Your Hohor.

THE COURT: Sustained.

MR. RUSSELL: Your Honor, if he
is aware --

THE COURT: Sustained.

MR. RUSSELL: I would move this

as Plaintiff's Exhibit No. 1.

MR. BARKER: May I see that
document, please?

MR. RUSSELL: Sure.

MR. BARKER: May I ask counsel a
question?

THE COURT: Yes.

MR. BARKER: I am going to object
to this, Your Honor. They don't have the
original, allegedly, that RTC made.

THE COURT: Overruled.
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(Whereupon, a bill of szle and
assignment of loans was marked as
Plaintiff's Exhibit No. 1.)

DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q Now, when you took over the
management of this Lafayette Associates loan, did you
have occasion to examine the other supporting
documents in the loan file?

A Yes.

MR. BARKER: Your Honor, may I
state as to all of these documents that are
copies and they are not generated --

THE COURT: Wait a minute. If
you want to state something, have a seat,
make a motion and I will take the jury out
SO you can make your objection.

MR. BARKER: Yes, sir.

THE COURT: Have a seat.

MR. BARKER: Yes, sir.

THE COURT: Ladies and gentlemen,
if you will go to your jury room for a

moment, please.
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(Whereupon, the jury was excused
to the jury room and the following

proceedings were held out of the jury's

presence.)
THE COURT: All right. Put it
in.
MR. BARKER: Thank you, Your
. Honor.

Judge, as to the bill of sale,
assignment of loan, deed of trust note,
everything that is generated from third
parties, I would like to have a continuing
objection if the Court would allow. The

continuing objection would be based on the

hearsay rule, that it meets none of the
shop book exceptions of the hearsay rule as
found in the case law, Mika versus

Planter's Bank and Trust Company, 241 VA

415.

'Moreover, it is not the best

evidence of these documents. And,
moreover, there is no foundation for this
witness to testify as to the bill of sale,

deed of trust or any of these other

documents that they intend to introduce
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generated by third parties, because they
weren't records kept and generated in the
regular and ordinary course of NEI's
business.

There is many ways they could
prove it, but this is not the proper way to
prove it. So, that objection, as I
indicated, is Mika versus Planter's Bank --

THE COURT: Yeah, we got that
once.

MR. BARKER: Yes, sir, 801 --

THE COURT: We got it.

MR. BARKER: Yes; sir.

THE COURT: All right.

Bring the jury back.

MR. BARKER: If I object to the
other docﬁments, Judge, wou;d it be deemed
to include all of those grounds that I have
explained, if it please the Court?

THE COURT: I thought you just
put in a continuing objection. How can it
Pe clearer than that?

MR. BARKER: Yes, sir. Thank

you.
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THE COURT: I don't need any
thank yous.

(Whereupon, the jury was returned
to the courtroom and the following
proceedings were held in the jury's
presence.)

DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q Mr. Tallarida, I ask you to
examine the document that you were just handed and
ask you if you can identify what that is?

A This is the deed of trust note.
This is, essentially, the promissory note that is

behind this $425,000 loan.

Q Is it a loan for $425,0007?
A Yes.
Q Who made the loan according to

the terms of the note?

A The lender was Seasons Mortgage
Corporation.

Q Who was the money loaned to?

A An entity named Lafayette
Associates.

Q And what is the date on which

this happened?
000022
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A October 3, 1988.

Q Is this note the note that you
received or NEI received from RTC and was kept by NEI
in the regular course of its business?

A Yes.

Q Is this a note that was relied
upon or the type of document that is relied upon by
NEI in the conduct of its business?

A Yes.

MR. RUSSELL: I move that as
Plaintiff's Exhibit No. 2.

(Whereupon, a deed of trust note
was marked for identification as
Plaintiff's Exhibit No. 2.)

DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q I ask you if you can identify
what this document is?

A This document is the deed of

trust and security agreement.

Q Does it relate to anything in
particular?
A Yes. This is the security

document that perfected Seasons Bank's $425,000 loan

against the mini-storage facility.
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Q Is this a document that you
received from Resolution Trust Corporation as part of

the purchase of this loan?

A Yes.

Q This document has red lines on
it. 1Is that the original document?

A Yes.

Q Now, there are some stamped
numbers at the top that say book and page number. Do

you know what those refer to?

A Those refer to the recording
stamps from the county recorder, whereby this
mortgage was recorded in public record.

Q Was that recorded here in Henrico
County Circuit Court?

A Yes.

MR. RUSSELL: I move th;s as

Plaintiff's Exhibit No. 3, please.

(Whereupon, a deed of trust and
security agreement was marked for
identification as Plaintiff's Exhibit

No. 3.)
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DIRECT EXAMINATION (CONTINUED)

BY MR. RUSSELL:

Q I ask you if you would examine

this document, please?

A (Witness complies.)

Q Can you identify what this is?
A This is a guarantee agreement.
Q Does it relate to this loan?

A Yes, it does. This is a

guarantee agreement whereby Mr. Lawrence Phillips and
Roger McDonald guaranteed the $425,000 loan.

Q Now, from your examination and
your management of this particular loan, do you know
what relation Roger McDonald and Lawrence Phillips
had to this loan and this transaction?

A They were the general partners of
Lafayette Associates.

Q Is that an original document that
you have in your hand?

A Yes, sir.

Q Does that have the signatﬁre of
Roger McDonald on it?

A Yes, it does.

MR. RUSSELL: I would move that

as Plaintiff's Exhibit No. 4.
Q0G0LS
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(Whereupon, a guarantee agreement
was marked for identification as
Plaintiff's Exhibit No. 4.)

MR. RUSSELL: Your Honor, at this
time, I would like to indicate to the jury
that the defendant, Roger McDonald, has
admitted, under oath, that that is his
signature on page 7 of that document.

THE COURT: All right.

DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q Now, these three agreements, the
note, the deed of trust and the guarantee, all relate
to the $425,000 loan from Seasons Mortgage to
Lafayette Associates for the mini-warehouse; is that
right?

A Yes, sir.

Q , Are these the types of documents
that NEI would examine in the course of conducting a
due diligence prior to purchasing loans?

A Yes, they would be.

Q If you would explain to the jury
what this particular guarantee agreement does?

MR. BARKER: I am going to object

te that, Your Honor.
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THE COURT: Well, I will let him
do it in general terms. But I don't want
any legal terms.

MR. RUSSELL: I understand.

DIRECT EXAMINATION (CONTINUED)

BY MR. RUSSELL:

Q From NEI's standpoint, what is
the guarantee agreement or what value is the

guarantee agreement?
MR. BARKER: Judge, I am going to
objeét £o that.
THE COURT: I will allow it.

A The guarantee agreement
pérsonally obligates Roger McDonald to the $425,000
obligation.

MR. BARKER: Objection, Your

Honor. Now, he has testified to an

ultimate conclusion.

THE COURT: Sustained.
DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q You mentioned earlier that NEI

deals with guarantee agreements?

A Yes.
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Q Generally speaking, what value do
guarantee agreements serve for NEI?
A A guarantee agreement --

MR. BARKER: Your Honor, I am
sorry. That is not relevant to any issue
in this case.

THE COURT: I will allow it. It
is a suit on the guarantee agreement. I
will allow it.

A A guarantee agreement provides an
additional source of repayment on an obligation.
DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:
Q I ask you if you can examine this
document, please?
A (Witness complies.)

Q Generically, can you identify

what type of form this document is?

A This is a HUD 1 form.
Q What is HUD?
A Housing and Urban Development.

It is a division of the U.S. Government.

Q What is a HUD 1 form?
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A A HUD 1 form is, in my
experience, a standard settlement statement, whereby
the terms of any transaction, real estate based
transaction, is outlined.

Q Does this HUD 1 form relate to

any particular real estate transaction?

A Yes, it does.
Q What transaction is that?
A The transaction the HUD form

outlines is --

MR. BARKER: Your Honor, I am
sorry. This gentleman is now going to
testify to a document that is not signed by
my client anywhere and the settlement agent
hasn't signed it. It is nothing that came
from -- We don't know what the source of it
is. He hasn't laid a foundation as to
whether they have it in regular and
ordinéry course of business. I am going
to object.

THE COURT: Overruled.
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DIRECT EXAMINATION (CONTINUED)

BY MR. RUSSELL:

Q What does this HUD 1 form relate,
to what transaction?

A Lafayette Associates' acquisition
of the mini-storage facility.

Q All right.

When did this transaction take
place according to the statement?

A The settlement date was October
3, 1988.

Q .Is this HUD 1 form a document
that NEI received in the regular course of its
business?

A Yes.

Q Did it receive it from the
Resolution Trust Corporation when it purchased the
loan?

MR. BARKER: Objection, Your

Honor. He did not work for that company in

'92 and he has testified to that. He

didn't start until '94.

THE COURT: I am going to allow

it, Mr. Barker. All right.
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A Yes. This document was in the
loan file.
DIRECT EXAMINATION (CONTINUED)

BY MR. RUSSELL:

Q Does it indicate what was done
with the $425,000 from Seasons Mortgage?

A It was applied as a credit to the
buyer for acquiring the property.

Q So, the money was paid from
Seasons --

THE COURT: Don't testify,
please.

MR. RUSSELL: We would move this
as Plaintiff's Exhibit No. 5, please.

(Whereupon, a HUD 1 form was
marked for identification as Plaintiff's

Exhibit No. 5.)

DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q Now, at the time, from examining
the loan file on this particular transaction when you
become the asset manager for it, in December '92,
when NEI purchased this loan, were you able to
determine whether this was a fully performing loan at

the time it was purchased? Was it current?
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A My knowledge of our acquisition
of pool 45 is that none of those loans were

performing.

Q When you say that they weren't
performing, what do you mean?

A To some degree they were all
delinguent.

Q All right.

At the time of December of '92,
when NEI purchased, does NEI's file indicate whether
Resolution Trust Corporation had taken any action
against the property itself that was the subject of
tEhis loan.

MR. BARKER: Your Hanor, I am
sorry. Now, we are going down -- They are
summarizing from hearsay documents.

THE COURT: I will sustain that
objection.

DIRECT EXAMINATION (CONTINUED)

BY MR. RUSSELL:

Q Have you had a chance to examine
Etiig?

A Yes.

Q Do you recognize this document?

A Yes, I do.
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1 Q What is it?
2 A This is a settlement statement
3 which describes the July '92 sale of the subject
4 collateral by the Resolution Trust Corporation as
5 receivable for Seasons Federal Savings Bank.
6 Q Does it relate to this particular
7 loan?
8 A Yes, it does. It describes the
9 sale of the property for $275,000, whereby the net
10 cash generated from the sale was $217,557.14.
11 Q Does it indicate what was done
12 with this $217,000?
13 A The money was given to the
14 Resolution Trust Corporation --
15 MR. BARKER: Judge, I am going to
16 object to that. There is nothing on that
17 document that says that.
18 THE COURT: Well, I guess the
19 jury can take a look at that and see.
20 MR. RUSSELL: We will move this
21 as Plaintiff's Exhibit No. 6.
2.2 (Whereupon, a settlement
23 statement was marked for identification as
24 Plaintiff's Exhibit No. 6,)
25
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DIRECT EXAMINATION (CONTINUED)
BY -MR.- RUSSELL:

0 The third page of this document
is a copy of a check. Who is the payee on this
check?

A The payee is Jacobson/CCF
Partners as agent for Resolution Trust Corporation.

Q Do you know what that means?

A That means that Resolution Trust

Corporation hired --

MR. BARKER: Objection, Your
Honor.
THE COURT: Sustained.
DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:
Q In the course of your business,
are you familiar with how Resolution Trust
Corporation manages-the loans after it takes over a

savings and loan operation?

A Yes.
Q How does it do that?
A Resolution Trust Corporation

engaged numerous servicing companies to manage assets

for them prior to being sold.
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Q Do you know who the servicing

agent used by Resolution Trust Corporation for the

Seasons Mortgage loan to Lafayette Associates was?

A Yes.

Q Who was that?

A That would be Jacobson Partners.
Q I show you this document and ask

you if you can identify what this document is?

A This was a document that appears
in the loan file. It is a document that describes
the sale of the collateral at auction.

Q Of this particular --

MR. BARKER: Your Honor, I am
sorry. This is a piece of paper that is
not signed by anybody. It has, definitely,
a place for oveféight manager, date and all
of that. He is going to start testifying
on things he knows nothing about. This
isn't even signed, in addition to the other
objection that I have stated.

THE COURT: All right.

Overruled.
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DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q Was this a document that NEI
received from Resolution Trust Corporation as part of
its loan package?

A Yes.

Q What particular transaction does
this refer to?

A The sale of the collateral

involved in the Lafayette Associates loan.

Q The same one in the previous
exhibit?

A Yes.

Q Does it indicate an amount of the

net proceeds?
A Yes, it does.
Q Is it this same amount as in
Exhibit No. 6?
A Yes.
MR. RUSSELL: I would move
Plaintiff's Exhibit No. 7, please.
(Whereupon, a sale of collateral
document was marked for identification as

Plaintiff's Exhibit No. 7.)
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1 DIRECT EXAMINATION (CONTINUED)
2 BY MR. RUSSELL:
3 Q Now, when you took over this
4 particular loan, were you able to determine in the --
5 Let me back up. 1In the course of your business, are
6 you familiar with the term demand letter?
7 A Yes.
8 Q What is a demandlletter?
9 A A demand letter is a written
10 request for payment.
11 Q Were you able to determine
12 whether there were any demand letters related to this
18 particular loan in the loan file that were made prior
14 to the foreclosure sale?
1.5 A Yes.
16 Q I show you this document and ask
17 you if you can identify what this is?
18 A This is a demand letter dated
19 September 11, 1991 from Jacobson/CCF Partners to
20 Roger McDonald demanding payment of the subject loan.
23 Q Was this received by NEI in the
22 regular course of its business?
23 A Yes.
24 Q Was it received from Resolution
25

Trust Corporation in connection with the purchase by
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NEI of the particular loan in this case?

A Yes.

MR. RUSSELL: I would move this

as Plaintiff's Exhibit No. B.

(Whereupon, a September 11, 1991
demand letter was marked for identification

as Plaintiff's Exhibit No. 8.)

DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q I show you this document and ask
you if you can identify what this is?

A This is a subsequent demand
letter dated December 17, 1991 to Roger McDonald,
Lafayette Associates and Lawrence Phillips, notifying
that the loan has been accelerated due to the

default.

Q What is meant by accelerating a
loan?
A An acceleration is a process

whereby you demand the entire balance, plus accrued

interest be paid.

Q What is the date of this?
A December 17, 1891.
Q Was this document in the loan

file that NEI had that you had custody of?
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| A Yes.

2 Q Was it kept by NEI in the regular
3 course of its business?

= A Yes.

5 Q Was it received by NEI from the

6 Resolution Trust Corporation in connection with its

7 purchase of this particular loan?

8 A Yes.

9 MR. RUSSELL: Move as Plaintiff's
10 Exhibit No. 9.
13 (Whereupon, a December 17, 1991
12 demand letter was marked for identification
13 as Plaintiff's Exhibit No. 9.)
14 DIRECT EXAMINATION (CONTINUED)
1.9 BY MR. RUSSELL:
16 Q Now, since you took over the
17 management of this particular loan, did you have
18 occasion to make any calculation as to the current
19 status of this particular loan?
20 A Yes.
21 Q How did you go about doing that?
22 A I referred to the promissory note
23 and determined the terms at which the loan was to be
24 repaid.
25 000039
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Q Were you able to determine at
what point payments stopped being made on this

particular loan?

A Yes. There were documents in the

file that

MR. BARKER: Your Honor, now we
are going beyond documents and summary of
some documents that are allegedly in the
file. I am going to object.

THE COURT: Overruled.

A There were documents in the file
that reflect at what point the loan was in default.
DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:
Q Let me show you this document and
ask if you can identify this?
A This is an ahalysis as to what is

currently owing on this transaction as of March 3,

2000.
Q Who brepared thisg?
A I ddid.
Q In the course of preparing this,

what date did you determine was the last current

paYment date on this particular loan?
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1 Y2y The interest paid to date was

2 September 4, 1990.

3 Q In calculating the balance that

4 was due on this particular loan, how did you

5 determine what interest rate to be charged?

6 A The note provided for an index.

7 That index was a three year T bill with the cost of

8 maturity of one week.

9 0 What is a T bill?
10 A It is a treasury bill. It is an
1l obligation issued by the Federal Government.
12 Q What did the interest rate on the
13 T bill have to do with the interest rate on this
14 particular loan?
15 A The three year T bill was an
16 index. And during the course of the loan,
17 approximately every thirty-six months, the loan
18 interest rate was reset to reflect the current T bill
19 rate plus the margin.
20 Q Now, the second column of this
21 document is labeled Index. What does that refer to?
22 A - That refers to the prevailing
23 T bill rate at the time of the change dates as
24 provided for in the note.

25
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Q On the second column it is called
Margin. What does that refer to?
A The margin is the spread between

the index rate and the pay rate.

Q How is that determined?

A By adding the two.

Q The margin, who set the margin?

A The margin is provided for in the

promissory note.

Q And you took the five percent
from that promissory note?

A Yes, I did.

Q And the fourth column, which is

Effective Rate, what is that number referring to?

A The effective rate reflects
the -- By adding the index to the margin, you end up
with the effective rate. It is the sum of'the two

ratings, the margin as well as the index.

Q Now, going over to the last
column, which is Principle Balance, what does that
column refer to?

A That column refers to the
prevailing principle balance at different dates.

Q The starting point for you was

$421,324.83; how did you arrive at that figure?
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1 A By information that was provided
2 for in the loan file.
3 0 Now, does this document in any
4 way reflect the foreclosure sale that has been
5 testified about?
6 A Yes, it does.
7 Q How does that show up?
8 A It reflects a reduction in July
9 '92 of the net proceeds of $217,557.14 as a reduction
10 to accrued interest and the principle balance.
%1 Q How much of that was applied to
12 the principle balance?
13 A $106,581.23.
14 Q And the remainder of the $217,000
15 was applied in what fashion by you?
16 A To accrued interest.
X7 Q Did that zero out the accrued
18 interest?
19 A As of the July '92 date, yes, it
20 did.
él Q Now, since that July '92 date,
22 were you able to determine whether any payments ﬁad
23 been made in regard to this loan?
24 A The file contained no records of
25 any payments being made.
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Q Since December of '92, when NEI
took possession of this loan, have any payments been

made?

A I am not aware of any payments

that were made.

Q So, the principle balance has
remained the same?

A Yes, it has.

Q Were you able to determine what
the current balance on this particular loan is of the
principle, plus accrued interest?

MR. BARKER: Your Honor, may I
say something?

THE COURT: Sure.

MR. BARKER: Under 8.01-401 on

McMunn versus Tatum, I am going to object

to this conclusion.

THE COURT: All right.

Overruled.

A Repeat your gquestion, please.
THE COURT: What is the amount

due?
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DIRECT EXAMINATION (CONTINUED)

BY MR. RUSSELL:

Q What is the total amount due,
with interest and principle?

A $593,839.60 as of March 7, 2000.

MR. RUSSELL: I move this as
Plaintiff's Exhibit No. 10.

(Whereupon, a current analysis of
the transaction was marked for
identification as Plaintiff's Exhibit
No. 10.)

DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q Now, earlier you testified about
two demand letters that were made upon this loan in
1991. Since National Enterprises, Inc., has taken
over this loan, are you aware of any demands that
have been made for the repayment of this loan?

A Yes.

Q When did that occur?

A That occurred in July 1994.

Q What form did that take?

A It took the form of a complaint

for deficiency.
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Q I ask you if you can identify
this?

A This is the document that
reflects National's demand for the payment of the
deficiency that was owed on the obligation.

Q Is this a lawsuit filed on behalf

of National Enterprises, Inc.?

A Yes.
Q Against whom was it filed?
A Lafayette Associates, Roger

McDonald and Lawrence Phillips.

Q Do you know, as a result of this
1996 lawsuit, if judgement was ever obtained against
Lawrence Phillips?

MR. BARKER: Judge, I am going to
object to that.

THE COURT: Sustained.

MR. RUSSELL: Your Honor, I would
agree with you, except that he opened that
door in his opening statement. He said
that there was --

THE. COURT: I know and I
understand what he said, but that is not

evidence.
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DIRECT EXAMINATION (CONTINUED)
BY MR. RUSSELL:

Q As a result of this demand to
Mr. McDonald, ﬁr. Phillips and Lafayette Associétes,
has National Enterprises, Inc., received any
repayment, in whole or in part, on this particular
loan?

A No.

Q At any time since this demand was
made has Lawrence Phillips, Roger McDonald, Lafayette
Associates or anyone on behalf of Lafayette
Associates informed NEI that any payments have been
made?

A No.

MR. RUSSELL: That is all the
questions I haée at this time.

THE COURT: All right. Let's
take a brief recess.

MR. RUSSELL: I would move that

as Plaintiff's Exhibit No. 1ll.

THE COURT: &ll righkt.
(Whereupon, a 1996 lawsuit was
marked for identification as Plaintiff's

Exhibit No. 11.)
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(Whereupon, a short recess was

taken.)
THE COURT: Bring the jury in.
(Whereupon, the jury is returned
to the courtfoom and the following

proceedings were held in the jury's

presence.)

THE COURT: All right.

Mr. Barker?

MR. BARKER: Thank you, Your
Honor.

CROSS-EXAMINATION

BY MR. BARKER:

Q Mr. Tallarida,‘I understood your
testimony to be that you didn't work for NEI back in
December of 1992 when it supposedly got a bill of
sale from the Resolution Trust Corporation; is that
éorrect?

A Yes.
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