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1 VIRGINIA: 

2 IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO 

3 

4 

5 - - - - - - - - -

6 NAT I ONAL ENTERPRISES , I NC . , 

7 Plaintiff , 

8 

9 vs . FILE . NO : 

10 CL - 98-1414 

11 ROGER J . MCDO NALD , 

12 Defendant . 

13 - - - - - - - - - - - - - - - - - -· 

14 

15 

16 Comp l ete transcript of the 

17 testimony and other incidents of the TRIAL in the 

18 above-styled matter , when heard on the 7th day of 

19 Ma r ch , 2000 , befo re the Honorable George F. Tide y , 

20 Judge and a jury. 

21 

22 

23 

24 

25 
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Timothy Tallarida DIRECT 6 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Whereupon , the jury was 

impaneled and the following proceedings 

were held in the jury ' s presence.) 

THE COURT: First witness. 

MR. RUSSELL: I will call 

Mr. Tallarida 

TIMOTHY TALLARIDA, called on 

behalf of the plaintiff, having been duly 

sworn, was examined and testified as 

follows : 

DIRECT EXAMINATION 

BY MR . RUSSELL : 

Q Tell us your name, p l ease, and if 

you will spell your last name for the court reporter. 

A 

T-A-L-L-A- R-I-D-A. 

Q 

A 

Q 

A 

My name is Timothy Tallarida. 

Where do you live, Mr. Tallarida? 

I live in San Diego, California . 

How are you employed? 

I am employed as a Senior Asset 

Manager for National Enterprises . 

Q How long have you worked for 

National Enterprises? 

000006 



Timothy Tallarida 

1 

2 

A 

Q 

DIRECT 

Since December 1994 . 

If you would tell us, please, 

3 what exactly National Enterprises , Inc., is? 

4 A National Enterpr i ses has been in 

5 the business since 1989 , buying subperforming, 

6 commercial real estate , secured and unsecured loans . 

7 My responsibility is to manage po r tfolios of loans 

8 that we acquire . 

Q 

A 

Who do you bu y these loans f rom? 

We buy them from the Government. 

9 

10 

11 

12 

We buy them from banks . We buy · them from S&Ls. We 

buy them from insurance companies. We buy them from 

13 private parties. 

14 Q Does National Enterprises, Inc., 

15 buy individual mortgages someone has on their ho use 

16 or someone has for a car , those types of loans? 

17 A No . We are n o t i n the b u si ne ss 

18 of b u ying consumer loans . 

19 Q What types of loans do you buy? 

20 A We try t o foc u s on t he larger 

7 

21 commercial loans, real e state, sec ured and unsec u red . 

22 Q You mentione d t hat National 

23 Enterprises buys loans from the Gov ernment . 

24 

25 

A Right . 
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Timothy Tallarida DIRECT 

1 

2 

3 

Q On what occasion would Nat iona l 

Enterprises buy loans from the Government? 

A As a result of the recession and 

4 changes in tax laws in the late 80s and early 90s, 

5 the value of real estate assets declined. As a 

6 result of the decline in the value of these real 

7 estate properties, borrowers were no longer able to 

8 pay on these loans resulting in banks not ~eing aple 

9 to collect payments that were owed to them . Banks 

10 became insolvent as a result of that . 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

MR. BARKER : Your Honor, I am 

sorry. I don't know how much this Court 

will allow . I don't think it is directly 

related to this lawsuit . 

THE COURT: I will allow it. 

Overruled. 

DIRECT EXAMINATION (CONTIN UED) 

BY MR. RUSSELL: 

Q 

A 

Go ahead, Mr. Tallar ida. 

As a result, the Federal 

21 Government established something that was known as 

22 the Resolution Trust Corporation. The Resolution 

23 Trust Corporation had the charter to close 

24 institutions and sell assets to generate cash to pay 

25 depositors their deposits . Resolution Trust 
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Timothy Tallarida DIRECT 9 

1 Corporation e stablished a series of auctions in early 

2 19 92 , by which they sold pools of loans . 

3 They sold pools of loans on a 

4 secured basis . They sold unsecured loans. They sold 

5 

6 

7 

8 

9 

10 

11 

regionalized secured loans . They sold regi onalized 

unsecured loans . And they sold them out in a series 

of auctions to hundreds of buyers like National 

Enterprises . 

National Enterprises went to 

those auctions and we bid . We were the high bidder 

on pools of loans . We paid millions of dollars to 

12 the Federal Government through the RTC . All of that 

13 money went directly to 

MR. BARKER: Judge, I am sorry. 14 

15 

16 

17 

18 

I think this is beyond the --

THE COURT : I agree with that. 

Sustained. 

MR . BARKER: Thank you . 

19 DIRECT EXAMINATION (CONTINUED) 

20 BY MR. RUSSELL: 

21 Q Have you personally attended any 

22 of these auctions on behalf of National Enterprises? 

23 A I have never attended the 

24 auctions . But I have provided due diligence on most 

25 of the auctions . 
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Timothy Tallarida DIRECT 10 

1 

2 

3 

Q 

you mean by that? 

A 

You say due diligence, what do 

Due diligence is the process by 

4 which you look at loan pools and try to estimate 

5 recovery values . 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Does National Enterprises have 

any standard procedure for conducting due diligence? 

A We have forms that we need to 

fill out to organize thoughts. We look at -- These 

pools sometimes can be so large that you can't l ook 

at all of the individual loans. So, you look a t the 

percentage of the outstanding dollar amount t hat may 

be owed in an aggregate for that particu la r poo l . 

You try to look at 75 to 80 percent of the principle 

balances and draw conclusions as it relates to 

collectability of that. 

Q When you say lo~k at 'the 

documents, what sort of documents would National 

Enterprises examine on loans prior to bidding on a 

pool? 

A The way the FDIC and the RTC 

organized these auctions is that they would put you 

in a large room with large monitors and every 

document that you --
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Timothy Tallarida DIRECT 11 

1 

2 

3 

4 

5 

6 " 

7 

8 

9 

10 

MR. BARKER: Judge, I am sorry . 

I believe this gentleman just testif i ed he 

has never been to one. 

object. 

I am going to 

THE COURT : If he is not there , I 

don't what him to tell me what goes on. 

MR . RUSSELL : He said he has been 

to the due diligence part . 

THE COURT : I am j ust sayi ng ·if 

he is not there, that is all . All he has 

11 to do is establish he was there . 

12 DIRECT EXAMINATION (CONT INUED) 

13 BY MR. RUSSELL : 

'14 Q Is this something you have 

15 personally done? 

16 

17 

18 

19 

A 

Q 

A 

diligence process. 

Yes. 

Go ahead. 

I am talking about the due 

In reviewing these assets, all of 

20 the assets were put on computer screens. You never 

21 held a piece of paper. On a loan by loan basis in 

22 particular pools , you looked at a series of documents 

23 which may be as long as 4,000 documents deep. You 

24 

25 

try to draw conclusions. You looked for the security 

documents. You looked for collateral information . 

000011 



Timothy Tallarida DIRECT 12 

1 You looked at solvency issues and draw conclusions 

2 based on what the Government downloaded onto the 

3 system that was brought up on the computer screen 

4 terminal. 

5 Q Other than the notes or the 

6 document that describes the loan itself, what other 

7 sorts of documents would National Enterprises examine 

8 in conducting its due diligence? 

9 A We would look at all 

10 correspondence between the bank and the 

11 entrepreneurs. We would look at finance statements. 

12 We would look a t operate statements and the 

13 underlying collateral. We would look at title work 

14 information and documents relating to pending 

1 5 litiga tion , court briefs. 

16 Q Are you familiar with a type of 

17 document called a guarantee ~greement? 

18 A Yes , I am. 

19 Q What is a guarantee agreement? 

20 A A guarant~e · agreement is an 

21 obligation from a third party to guarantee the 

22 repayment of a debt of a corporation, partnership or 

23 another individual. 

24 Q Are guarantee agreements examined 

25 at all in the course of NEI doing its due diligence? 
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Timothy Tallarida 

1 

2 

A 

Q 

DIRECT 13 

Yes, they are. 

Of what significance would 

3 guarantee agreements be to NEI in conducting its due 

4 diligence examination? 

·5 

6 

7 

8 

9 

10 

11 

MR. BARKER: Judge, are we 

talking about this case, because I am going 

to object? 

THE COURT: I think he is getting 

close to this case, Mr. Barker. 

MR. BARKER: I object to it. 

A In looking at the guarantee 

12 document, you are looking for the name of an 

13 individual guarantor, you are looking for limitations 

14 that may be written into the guarantee and you are 

15 looking for any other variables that may impact the 

16 collection or the enforcement of the guarantee. 

17 DIRECT EXAMINATION (CONTINUED) 

18 

19 

BY MR. RUSSELL: 

Q Now, in 1994, when you came to 

20 work for NEI, were you assigned any existing 

21 portfolio to manage? 

22 

23 

A 

Q 

Yes. 

Are you familiar with the loan at 

24 issue here from Lafayette Associates to Seasons 

25 Mortgage Company? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A In 1994 it wasn't my 

responsibility. I picked up the responsibility for 

this asset, I believe , in 1997. 

Q In the course of picking up 

responsibility, what was involved in your taking over 

responsibility for this? 

A Obviously, in every transaction, 

we try to settle or negotiate a settlement ~utside of 

court --

MR. BARKER: Excuse me , Your 

Honor . I am sorry . Clearly, 

THE COURT : Just what are you 

MR . RUSSELL : Let me rephrase the 

quest i on, perhaps. 

THE COURT : All right. 

DIRECT EXAMINATION (CONTIN UED) 

BY MR . RUSSELL: 

Q When you took over the management 

of this particular loan, what if any records or files 

did you also take custody of? 

A I took custody of the entire loan 

file related to the Lafayette obligation. 

Q Since you took over 

responsibility for that , have you remained as 

custodian of that particular file? 
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Timothy Tal l arida 

1 

2 

A 

Q 

DIRECT 15 

Yes. 

I would like to show you a 

3 document, it is a three page document, a nd ask you if 

4 you can identify what this document is? 

5 A This is the bill of sale and 

6 ass1gnment of loans . This is a document that we 

7 received after an auction. This is a document 

8 whereby the Government is assigning, in this case it 

9 was the Resolution Trust Corporation , their righ ts to 

10 National Enterprises, the Lafayette loan and the rest 

11 of the loans that were included in package number 45. 

12 

13 

14 

15 

16 

Q 

the bill of sale. 

document? 

A 

Now, the first page , you said is 

What is the second page of this 

The second page , the Exhibit A in 

17 th i s document represents the banks and the savings 

18 and l oans that were behind the l oan s that were sold 

19 in package number 45. 

20 

21 

22 

23 

24 

25 

Q 

this package? 

A 

Q 

Is Seasons Savings Bank part of 

Yes , it is . 

What is the third page? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A The third page is the detail 

relating to the Lafayette l oan that was so ld to 

National Enterprises in December of ' 92. 

Q Now, this three page document, 

did this c ome from NEI's file that you had custody of 

from this loan? 

A 

Q 

Yes. 

Were these records that are kept 

by National Enterprises in the regular course of its 

business? 

A 

Q 

Yes. 

Did National Enterprises receive 

these in the regular c o urse of its business? 

Yes. A 

Q Was this bill of sale --

MR. BARKER: Your Honor, I am 

going to object to those responses on the 

basis of foundation. This gentleman said 

he started in 1994 and the face of this 

document says 1992. There would be no way 

that he could possibly know that having not 

started with the company until two years 

later. 

THE COURT: All right. 

Overruled. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DIRECT EXAMINATION (CONTINUED) 

BY MR. RUSSELL: 

Q The date on this document , 

December 15 1992 , is that at or about the time of the 

actual auction? 

MR . BARKER : Objection, 

foundation. 

THE COURT : Only if he knows, 

Mr. Russell. 

A Yes. 

DI RECT EXAMINATION (CONTINUED) 

BY MR . RUSSELL : 

Q Do you know when the auction on 

this par ticular case took place, on this particular 

loan? 

A 

Q 

I don ' t recall. 

Is this the type of record o r 

type of documents that National Enterpr~ses relies 

upon in the course of its business? 

A 

Q 

Yes, it is . 

To what extent does National 

Enterprises .rely on this type of document? 

A This is the document that 

evidences National Enterprises' ownership of all of 

the loans in pa ckage 45. 
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Timot~y_ Tallarida DIRECT 18 

1 Q Would National Enterprises be 

2 able to conduct its business if it couldn't rely on 

3 these types of documents? 

4 

5 

A 

Q 

No, we could not . 

Did Resolution Trust Corporation 

6 have a duty to prepare these documents in an accurate 

7 fashion? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. BARKER: I am going to object · 

to that, Your Honor. 

THE COURT: Sustained. 

MR. RUSSELL: Your Honor, if he 

is aware 

THE COURT: Sustained. 

MR. RUSSELL: I would move this 

as Plaintiff's Exhibit No. 1. 

MR. BARKER: May I see that 

document, please? 

MR . RUSSELL: Sure. 

MR. BARKER: May I ask counsel 

question? 

THE COURT: Yes. 

a 

MR. BARKER: I am going to object 

to this, Your Honor. They don't have the 

original, allegedly, that RTC made. 

THE COURT: Overruled . 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Whereupon, a bill of sale and 

assignment of loans was marked as 

Plaintiff's Exhibit No. 1.) 

DIRECT EXAMINATION (CONTINUED) 

BY MR. RUSSELL : 

Q Now, when you took over the 

management of this Lafayette Associates loan, did you 

have occasion to examine the other supporting 

documents in the loan file? 

A Yes. 

MR. BARKER : Your Honor, may I 

state as to all of these documents that are 

copies and they are not generated --

THE COURT : Wait a minute . If 

you want to state something, have a seat , 

make a motion and I will take the jury out 

so you can make your objection. 

MR . BARKER: Yes, sir. 

THE COURT: Have a seat. 

MR. BARKER : Yes, sir. 

THE COURT: Ladies and gentlemen , 

if you will go to you r jury room for a 

moment, please. 
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Timothy Tallarida DIRECT 20 

1 (Whe reupo n , the jury was excused 

2 to the jury room and the follow ing 

3 proceedings were held out of the jury's 

4 presence.) 

5 THE COURT: All right . Put it 

6 in. 

7 MR . BARKER: Thank you, Your 

8 . Honor. 

9 Judge , as to the bill of sale, 

10 assignment of loan, deed of trust note, 

11 everything that is generated from third 

12 parties, I would like to have a continuing 

13 objection if the Court would allow . The 

14 continuing objection would be based on t h e 

15 hearsay rule, that it meets none of the 

16 shop book exceptions of the hearsay rule as 

. 1 7 found in the case l aw , Mika versus 

18 Planter's Bank and Trust Company , 241 VA 

19 415 . 

20 Moreover, it is not the best 

21 eviden ce of these documents . And , 

22 moreover, there is no foundation for t hi s 

23 witness to testify as to the bill of sale, 

24 deed of trust or any of these other 

25 documents that they intend to introduce 
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Timothy Tallarida DIRECT 21 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

generated by third parties , because they 

weren't records kept and generated in the 

regular and ordinary course of NEI 's 

business. 

There is many ways they could 

prove it , but this is not the proper way to 

prove it . So, that objection , as I 

i ndicated , is Mika versus Planter 's Ban k 

THE COURT: Yeah, we got that 

once . 

MR. BARKER: Yes , sir , 801 - -

THE COURT : We got it . 

MR. BARKER: Yes, sir. 

THE COURT: All right . 

Bring t h e jury back . 

MR . BARKER: If I object to the 

other documents, J u dge , would it be deemed 

to include all of those grounds that I have 

explained , if it please the Court? 

THE COURT : I thought you just 

put in a continuing objection. How can it 

be cleare r than that? 

MR . BARKER: Yes , sir. Tha nk 

you. 

000021 
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2 
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4 

5 

6 

7 

8 

9 

10. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT : 

thank yous . 

I don 't need any 

(Whereupon, the jury was returned 

to the courtroom and the following 

proceedings were held in the jury's 

presence.) 

DIRECT EXAMINATION (CONTINUED) 

BY MR . RUSSELL: 

Q Mr. Tallarida, I as k you to 

examine the document that you were just handed and 

ask you if you can identify what that is? 

A This is the deed of trust note. 

This is, essentially , the promissory note that is 

behind this $425,000 loan. 

Q 

A 

Q 

Is it a loan for $425,000? 

Yes. 

Who made the loan according to 

the terms of the note? 

A 

Corporation . 

Q 

A 

Associates. 

Q 

this happened? 

The lender was Seasons Mortgage 

Who was the money loaned to? 

An entity named Lafayette 

And what is the date on which 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 8 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

October 3, 1988. 

Is this note the n ote that you 

received or NEI received from RTC and was kept by NEI 

in the regular course of its business? 

A 

Q 

Yes. 

Is this a note that was relied 

upon or the type of document that is relied upon by 

NEI in the conduct of its business? 

A Yes. 

MR. RUSSELL: I move that as 

Plaintiff's Exhibit No. 2. 

(Whereupon, a deed of trust note 

was marked for identification as 

Plaintiff's Exhibit No. 2.) 

DIRECT EXAMINATION (CONTINUED) 

BY MR. RUSSELL: 

Q I ask you if you can identify 

what this document is? 

A This document is the deed of 

trust and security agreement . 

Q Does it relate to anything in 

particular? 

A Yes. This is the security 

document that perfected Seasons Bank's $425,000 loan 

against the mini-storage facility. 
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Timothy Tallarida DIRECT 24 

Q Is this · a document that you 1 

2 

3 

4 

5 

6 

7 

8 

9 

received from Resolution Trust Corporation as part of 

the purchase of this loan? 

it. 

A 

Q 

Yes . 

This document has red lines on 

Is that the original document? 

A 

Q 

Yes. 

Now , there are some stamped 

numbers at the top that say book and page number. 

10 you know what those ~efer to? 

11 A Those ref er to the recording 

12 stamps f rom the county recorder, whereby this 

13 mortgage was recorded in public record. 

Do 

14 Q Was that recorded here in Henrico 

15 County Circuit Court? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2 5_ 

A Yes. 

MR. RUSSELL: I move this as 

Plaintiff's Exhibit No. 3, .please. 

(Whereupon, a deed of trust and 

security agreement was marked for 

identificition as Plaintiff's Exhibit 

No . 3 . ) 
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1 DIRECT EXAMINATION (CONTINUED) 

2 BY MR. RUSSELL: 

3 Q I ask you if you would examine 

4 this document, please? 

5 

6 

7 

8 

9 

A 

Q 

A 

Q 

A 

(Witness 

Can you 

This is 

Does it 

Yes, it 

complies.) 

identify what this is? 

a guarantee agreement. 

relate to this loan? 

does. This is a 

10 guarantee agreement whereby Mr. Lawrence Phillips a nd 

11 Roger McDonald guaranteed the $425,000 loan. 

12 Q Now, from your examination and 

13 your manageme nt of this particular loan, do you know 

14 what relation Roger McDona ld and Lawrence Phillips 

15 had to this loan and thi s transaction? 

16 A They were the general partners of 

17 Lafayette Associates . . 

18 Q Is that an original document that 

19 y o u have in your hand? 

20 

21 

A 

Q 

Yes, sir. 

Does that have the signature of 

22 Roger McDona ld on it? 

23 

24 

25 

A Yes, it does. 

MR . RUSSELL: I would move that 

as Plaintiff's Exhibit No . 4 . 

00002~ 
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1 

2 

3 

4 

(Whereupon, a guarantee agreement 

was marked for identification as 

Plaintiff's Exhibit No. 4.) 

MR. RUSSELL: Your Honor, at this 

5 time, I would like to indicate to the jury 

6 that the defendant , Roger McDonald , has 

7 admitted , under oath , that . that i s hi s 

8 signature on page 7 of that document . 

9 THE COURT: All right. 

10 DIRECT EXAMINATION (CONTINUED) 

11 BY MR. RUSSELL: 

12 Q Now, these three agreements, the 

13 note , the deed of trust and the guarantee, a ll relate 

14 to the $425,000 loan from Seasons Mortgage to 

15 Lafayette Associates for the mini - warehouse; is that 

16 right? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

Yes, sir. 

Are these the types of documents 

that NEI would examine in the course of conducting a 

due diligence prior to purchasing loans? 

A 

Q 

Yes, they would be . 

If you would explain to the jury 

what this particular guarantee agreement does? 

MR . BARKER: I am going to object 

to that, Your Honor. 
OOOOZ6 
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1 

2 

3 

4 

5 

6 

7 

THE COURT: Well , I will let him 

do it in general terms. 

any legal terms. 

MR. RUSSELL: 

But I don't want 

I understand. 

DIRECT EXAMINATION (CONTINUED) 

BY MR . RUSSELL: 

Q From NEI's standpoint, what is 

8 the guarantee agreement or what value is the 

9 guarantee agreement? 

10 

11 

12 

13 

MR . BARKER: Judge, I am going to 

object to that. 

THE COURT: I will allow it. 

A The guarantee agreement 

14 personally obligates Roger McDonald to the $425,000 

15 obligation. 

16 

17 

18 

19 

20 

21 

22 

MR . BARKER: Objection, Your 

Honor. Now, he has testified to an 

ultimate conclusion. 

THE COURT: Sustained. 

DIRECT EXAMINATION (CONTINUED) 

BY MR. RUSSELL: 

Q You mentioned earlier that NEI 

23 deals with guarantee agreements? 

24 

25 

A Yes . 

0000;:7 
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1 Q Generally speaking, what v a lu e d o 

2 guarantee agreements serve for NEI? 

3 

4 

5 

6 

7 

8 

9 

A A guarantee agreement 

MR. BARKER: Your Honor, I am 

sorry. That is not relevant to any issue 

in this case. 

THE COURT: I will allow it. 

is a suit on the guarantee agreement . 

will allow it. 

It 

I 

10 A A guarantee agreement provides an 

11 additional source of repayment on an obligation. 

12 DIRECT EXAMINATION (CONTIN UED) 

13 BY MR. RUSSELL: 

14 Q 

15 document, please? 

A 

Q 

I ask you if you can examine this 

(Witness complies.) 

Generically , can you identi f y 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 . 

what type of form this document is? 

A 

Q 

A 

This is a HUD 1 form. 

What is HUD? 

Housing and Urban Development. 

It is a division of the U.S. Government. 

Q What is a HUD 1 form? 

000028 
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1 A A HUD 1 form is, in my 

2 experienc e, a standard settlement statement, whereby 

3 the· terms of any transaction, real estate based 

4 transaction, is outlined . 

5 Q Does this HUD 1 form relate to 

6 any particular real estate transaction? 

7 

8 

9 

A 

Q 

A 

Yes, it does. 

What transaction is that? 

The transaction the HUD form 

10 outlines is 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 . 

MR. BARKER : Your Honor, I am 

s o rry. This gentleman is now going t o 

testify t o a document that is not signed by 

my client anywhere and t h e settlement agent 

hasn't signed it . It is nothing that came 

from We don't know what the source of it 

is. He hasn't laid a foundation as to 

whether they have it in re9ular and 

ordinary course of business. 

to object. 

I am going 

THE COURT : Overruled. 

000029 



Timothy Tallarida DIRECT 30 

1 DIRECT EXAMINATION (CONTINUED) 

2 BY MR. RUSSELL: 

3 Q What does this HUD 1 form relate, 

4 to what transaction? 

5 A Lafayette Associates' acquisition 

6 of the mini-storage facility. 

7 Q All right. 

8 When did this transaction take 

9 place according to the statement? 

10 A The settlement date was October 

11 3, 1988. 

12 Q Is this HUD 1 form a document 

13 that NEI received in the regular course of its 

14 business? 

15 

16 

A 

Q 

Yes. 

Did it receive it from the 

17 Resolution Trust Corporation when it purchased the 

18 loan? 

19 

20 

21 

22 

23 

24 

25 _-

MR. BARKER: Objection, Your 

Honor. He did not work for that company in 

'92 and he has testified to that~ He 

didn't start until '94. 

THE COURT: I am going to allow 

it, Mr. Barker. All right. 
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A Yes. This docume nt wa s in the 

loan file. 

DIRECT EXAMINATION (CONTINUED) 

BY MR. RUSSELL : 

Q Does it indicate what was done 

with the $425,000 from Seasons Mortgage? 

31 

1 

2 

3 

4 

5 

6 

7 A It was applied as a credit to the 

8 buyer for acquiring the property. 

9 Q So , the money was paid from 

10 Seasons 

THE COURT: Don't testify, 

please . 

11 

12 

13 MR. RUSSELL : We would move this 

14 as Plaint iff's Exhibit No. 5, please. 

15 (Whereupon, a HUD 1 form was 

16 marked for identification as Plaintiff 's 

17 Exhibit No. 5.) 

18 DIRECT EXAMINATION (CONTINUED ) 

19 BY MR. RUSSELL: 

20 Q Now, at the time, from examining 

21 the loan file on this particular transaction when you 

22 become the asset manager for it, in December '92, 

23 when NEI purchased this loan, were you able to 

24 determine whether this was a fully performing loan at 

25 . the time it was purchased? Was it current ? 

000031 



Timothy Tallarida DIRECT 

1 A My knowledge of our acquisition 

2 of pool 45 is that none of those loans were 

3 performing. 

4 Q When you say that they weren't 

5 performing, what do you mean? 

6 A 

7 delinquent. 

8 

9 

Q 

To some degree they were all 

All right. 

At the time of December of ' 92, 

32 

10 when NEI purchased, does NEI ' s file · indicate whether 

11 Resolution Trus t Corporation had taken any action 

12 against the property itself that was the subject of 

13 this loan. 

14 

15 

16 

17 

18 

19 

MR. BARKER: Your Honor, I am 

sorry. Now, we are going down -- They are 

summarizing from hearsay documents. 

THE COURT: I will sustain that 

objection. 

DIRECT EXAMINATION (CONTINUED) 

20 

21 

BY MR. RUSSELL: 

22 this? 

23 

24 

25 

Q 

A 

Q 

A 

Have you had a chance to examine 

Yes . 

Do you recognize this document? 

Yes, I do. 
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1 

2 

Q 

A 

DIRECT 

What is it? 

This is a settlement statement 

3 which describes the July ' 92 sale of the subjec t 

4 collateral by the Resolution Trust Corporation as 

5 receivable for Seasons Federal Savings Bank . 

33 

6 Q Does it relate to this part icular 

7 loan? 

8 A Yes , it does. It describes the 

9 sale of the property for $275,000, whereby the net 

10 cash generated from the sale was $217,557.14. 

11 Q Does it indicate what was done 

12 with this $217,000? 

13 A The money was given to the 

14 Resolution Trust Corporation --

15 

16 

17 

18 

19 

20 

21 

22 

2 3 

24 

25 

MR. BARKER: Judge, I am going to 

object to that. There is nothing on that 

document that says that . 

THE COURT: Well , I guess the 

jury can take a look at that and see . 

MR . RUSSELL: We will move this 

as Plaintiff's Exhibit No . 6. 

(Whereupon , a settlement 

statement was marked for i dentification as 

Plaintiff ' s Exhibit No . 6 . ) 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DIRECT EXAMINATION (CONTINUED) 

BY MR. RUSSELL: 

Q The third page of this document 

is a copy of a check. 

check? 

Who is the payee on this 

A The payee is Jacobson /CC F 

Partners as agent for Resolution Trust Corporation . 

Q 

A 

Corporation hired 

Honor. 

Do you know what that means? 

That means that Resolution Trust 

MR. BARKER: Objection, Your 

THE COURT: Sustained. 

DIRECT .EXAMINATION (CONTINUED) 

BY MR. RUSSELL: 

Q In the course of your business, 

are you familiar with how Resolution Trust 

Corporation manages the loans after it ta kes over a 

savings and loan operation? 

A 

Q 

A 

Yes. 

How does it do that? 

Resolution Trust Corporation 

engaged numerous servicing companies to manage assets 

for them prior to being sold. 
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1 Q Do you know who the servicing 

2 agent used by Resolution Trust Corporation for the 

3 Seasons Mortgage loan to Lafayette Associates was? 

4 

5 

6 

7 

A 

Q 

A 

Q 

Yes . 

Who was that? 

That would be Jacobson Partners. 

I show you this document and ask 

8 you if you can identify what this document is? 

9 

10 

A 

in the loan file . 

This was a document that appears 

It is a document that describes 

11 the sale of the collateral at auction . 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 . 

Q Of this particular 

MR . BARKER: Your Honor, I am 

sorry. This is a piece of paper that is 

not signed by anybody . It has, Aefinitely, 

a place for oversight manager , date and all 

of that. He is going to start testifying 

on things he knows nothing about. This 

isn 't even signed , in addition to the other 

objection that I have stated. 

THE COURT: All right. 

Overruled. 
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1 DIRECT EXAMINATION (CONTINUED) 

2 BY MR. RUSSELL: 

3 Q Wa s thi s a document that NEI 

4 received from Resolution Trust Corporation as part of 

5 its loan package? 

6 

7 

A 

Q 

Yes. 

What particular transaction does 

8 this ref er to? 

9 A The sale of the collateral 

10 invo lved in the Lafayette Associates loan . 

11 

12 exhibit ? 

13 

14 

Q 

A 

Q 

The same one in the previous 

Yes . 

Does i t indicate an amount of the 

15 net praceeds? 

1.6 

17 

A 

Q 

Yes , it does. 

Is it this same amount as in 

18 Exhibit No. 6? 

19 

20 

21 

22 

23 

24 

25 . 

A Yes . 

MR. RUSSELL: I would move 

Plaintiff's Exhibit No . 7, please. 

(Where upon, a sale of collateral 

document was marked for identification as 

Plaintiff's Exhibit No. 7 . ) 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DIRECT EXAMINATI ON (CONTINUED ) 

BY MR. RUSSELL: 

Q Now, when you took over this 

particular loan, were you able to determine in the 

Let me back up. In the course of your business, are 

you familiar with the term demand letter? 

A 

Q 

A 

request for payment. 

Q 

Yes. 

What is a demand letter? 

A demand letter is a writte n 

Were you able to determine 

whether there were any demand letters related to this 

particular loan in the loan file that were made prior 

to the foreclosure sale? 

A 

Q 

Yes. 

I show you this document and ask 

you if you can identify what this is? 

A This is a demand letter dated 

September 11, 1991 from Jacobson/CCF Partners to 

Roger McDonald demanding payment of the subject loan. 

Q Was this received by NEI in the 

regular course of its business? 

A 

Q 

Yes. 

Was it received from Resolution 

Trust Corporation in connection with the purchase by 
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1 NEI of the particular loan in this case? 

2 A Yes. 

3 MR . RUSSELL: I would move this 

4 as Plaintiff's Exhibit No. 8. 

5 (Whe reupon, a September 11, 1991 

6 demand letter was marked for identifica tion 

7 as Plaintiff's Exhibit No. 8.) 

8 DIRECT EXAMINATION (CONTINUED) 

9 BY MR . RUSSELL: 

10 Q I show you this document and ask 

11 you if you can identify what this is? 

12 A This is a subsequent demand 

13 letter dated December 17 , 1991 to Roger McDonald, 

14 Lafayette Associates and Lawrence Phillips, notifying 

15 that the loan has been accelerated due t o the 

16 default. 

17 Q What ~s ·meant by acce lerating a 

1 8 loan ? 

19 A An acceleration is a process 

2 0 whereby you demand the entire bal.ance, plus ace.rued 

21 interest be paid . 

22 

23 

24 

Q 

A 

Q 

What is the date of this? 

December 17, 1991. 

Was this document in the loa n 

25 file that NEI had that you had custody of? 
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Yes . 1 

2 

A 

Q Was it kept by NEI in the regular 

3 course of its business? 

4 

5 

A 

Q 

Yes. 

Was it received by NEI from the 

6 Resolution Trust Corporation in connection with its 

7 purchase of this particular loan? 

A Yes. 

MR . RUSSELL: Move as Plaintiff's 

8 

9 

10 

11 

Exhibit No . 9 . 

(Whereupon , a December 17, 1991 

12 demand letter was marked for identification 

13 as Plaintiff 's Exhibit No. 9.) 

14 DIRECT EXAMINATION (CONTINUED) 

15 BY MR . RUSSELL: 

16 Q Now, since you took over the 

17 management of this particular loan , did you have 

18 occasion to make any calculation as to the current 

19 status of this particular l oan? 

20 

21 

22 

A 

Q 

A 

Yes. 

How did you go about doing that? 

I referred to the promissory note 

23 and determined the terms at which the loan was to be 

24 

25 

repaid. 
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1 Q Were you able to determine at 

2 what p oint payments stopped being made on this 

3 pirticular loan? 

40 

4 

5 

6 

7 

8 

9 

A Yes. There were documents in the 

10 

11 

file t hat 

MR . BARKER: Your Honor , now we 

are going beyond documents and summary of 

some documents that are allegedly in the 

file. I am going to object. 

THE COURT: Overruled. 

A There were documents in the fil e 

12 that reflect at what point the loan was in de fault. 

13 DIRECT EXAMINATION (CONTINUED) 

14 BY MR. RUSSELL: 

15 

16 

17 

18 

19 

20 

21 

22 

Q Let me show you this document and 

ask if you can identify this? 

A This is an analysis as to what is 

currently owing on this transaction as of March 3, 

2000 . 

Q 

A 

Q 

Who prepared this? 

I did. 

In the course of preparing t hi s, 

23 what date did you determine was the last current 

24 payment date on this particular loan? 

25 
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1 A The interest paid to date was 

2 September 4, 1990. 

3 Q In calculating the balance that 

4 was due on this particular loan, how did you 

5 determine what interest rate to be charged? 

6 A The note provided for an index. 

7 That index was a three year T bill with the cost of 

maturity of one week. 

What is a T bill? 

8 

9 

10 

Q 

A It is a treasury bill. It is an 

11 obligation issued by the Federal Government. 

12 Q What did the interest rate on the 

13 T bill have to do with the interest rate on this 

14 particular loan? 

15 A The three year T bill was an 

16 index. And during the course of the loan, 

17 approximately every thirty-six months, the loan 

18 interest rate was reset to reflect the current T bill 

19 rate plus the margin. 

20 

21 

22 

23 

24 

25 

Q Now, the second column of this 

document is labeled Index. What does that refer to? 

A That refers to the prevailing 

T bill rate at the time of the change dates as 

provided for in the note. 
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1 

2 

3 

Q On the second column it is called 

Margin. What does that refer to? 

A The margin is the spread between 

4 the index rate and the pay rate. 

5 

6 

7 

8 

Q 

A 

Q 

A 

How is that determined? 

By adding the two . 

The margin, who set the margin? 

The margin is provided for in the 

9 promissory note. 

10 Q And you took the five percent 

11 from that promissory note? 

12 

13 

A 

Q 

Yes, I did. 

And the fourth column, which is 

14 Effective Rate, what is that number referring to? 

15 A The effective rate reflects 

16 the - - By adding the index to the margin, you end up 

17 

18 

19 

20 

21 

22 

with the effective rate. It is the sum of the two 

rat.ings, the margin as well as the index. 

Q Now , going over to the last 

column, which is Principle Balance, what does that 

column refer to? 

A That column refers to the 

23 prevailing principle balance at different dates. 

24 Q The starting point for you was 

2 5· $421,324.83; how did you arrive at that figure ? 
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1 A By information that was provided 

2 for in the loan file . 

3 Q Now, does this document in any 

4 way reflect the foreclosure sale that has been 

5 testified ab o ut? 

6 

7 

8 

A 

Q 

A 

Yes, it does. 

How does that show up? 

I t reflects a reduction in July 

9 '92 of the net proceeds of $217,557.14 as a reduction 

10 to accrued interest and the principle balance . 

11 Q How much of that was app lied to 

12 the principle balance? 

13 

14 

A 

Q 

$106 ,581 .23 . 

And t he remainder of the $217,000 

15 was applied in what fashion by you? 

16 

17 

18 interest ? 

19 

20 did . 

21 

were 

been 

yo u 

made 

A 

Q 

A 

Q 

able 

in 

A 

22 

23 

24 

25 any payments 

To accrued interest. 

Did that zero out the accrued 

As of the July '9 2 date, yes, it 

Now, since that July '9 2 da te , 

to determine whether any payments had 

regard to this loan? 

The file contained no records of 

being made. 
000043 
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1 Q Since December of '92, when NEI 

2 took possession of this loan, have any payments been 

3 made? 

4 A I am not aware of any payments 

5 that were made. 

6 Q So, the principle balance has 

7 remained the same? 

8 

9 

A 

Q 

Yes, it has. 

Were you able to determine what 

10 the current balance on this particular loan is of the 

11 principle, plus accrued interest? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. BARKER: Your Honor , may I 

say something? 

THE COURT: Sure. 

MR. BARKER: Under 8 . 01-401 on 

McMunn versus Tatum, I am going to object 

to this conclusion. 

Overruled. 

A 

due? 

THE COURT: All r ight . 

Repeat your question, please. 

THE COURT: What is the amount 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 . 

DIRECT EXAMINATI ON (CONTINU ED) 

BY MR. RUSSELL: 

Q What is the total amount due, 

with interest and principle? 

A $593 ,839.60 as of March 7, 2000. 

MR. RUSSELL: I move this as 

Plaintiff ' s Exhibit No. 10. 

(Whereupon , a current analysis of 

the transaction was marked for 

identification as Plaintiff's Exhibit 

No. 10.) 

DIRECT EXAMINATION (CONTINU ED ) 

BY MR. RUSSELL: 

Q Now , earlier you testified about 

two demand letters that were made upon this - loa n in 

1991. Since National Enterprises , Inc ., has taken 

over this loan , are you aware of any demands that 

have been made for the repayment of this loan? 

A Yes . 

Q When did that occur? 

A That occurred in July 1994. 

Q What form did that take? 

A It took the form of a compla int 

for defic i ency. 
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1 Q I ask you if you can identify 

2 this? 

3 A This is the document that 

4 reflects National's demand for the payment of the 

5 deficiency that was owed on the obligation. 

6 Q Is this a lawsuit filed on behalf 

7 of National Enterprises, Inc.? 

8 

9 

10 

A 

Q 

A 

Yes. 

Against whom was it filed? 

Lafayette Associates, Roger 

11 McDonald and Lawrence Phillips. 

12 Q Do you know, as a result of this 

13 1996 lawsuit, if judgement was ever obtained against 

14 Lawrence Phillips? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. BARKER: 

object to that. 

THE COURT: 

MR. RUSSELL: 

Judge, I am going to 

Sustained. 

Your Honor, I would 

agree with you, except that he opened that 

door in his opening statement. He said 

that there was --

THE. COURT: I know and I 

understand what he said, but that is not 

evidence. 
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1 DIRECT EXAMINATION (CONTINUED) 

2 BY MR. RUSSELL : 

3 Q As a res ult of this demand to 

4 Mr. McDona ld, Mr. Phillips and Lafayette Associates , 

5 has National Enterprises, Inc., received any 

6 repayment, in whole or in part, on this particular 

7 loan? 

8 

9 

A 

Q 

No . 

At any time since t his demand was 

10 made h as Lawrence Phillips , Roger McDonald, Lafa yette 

11 Associates or a nyone on behalf of Lafayette 

12 Associates informed NEI that any payments have been 

13 made? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No. 

MR. RUSSELL: That is a ll the 

questions I have at this time. 

THE COURT: All right . Let's 

take a brief recess. 

MR. RUSSELL: I would move that 

as Plaintiff's Exhibit No. 11. 

THE COURT: All right. 

(Whereupon, a 1996 lawsuit was 

marked for identif~cation as Plaintiff's 

Exhibit No. 11.) 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

taken.) 

(Whe reupon , a short recess was 

THE COURT: Bring the jury in. 

(Whereupon, the jury is returned 

to the courtroom and the following 

proceedings were held in the jury ' s 

presence.) 

Honor. 

THE COURT: All right. 

Mr. Barker? 

MR. BARKER:. Thank you , Your 

CROSS - EXAMINATION 

13 BY MR. BARKER: 

14 Q Mr. Tallarida , I understood your 

15 testimony to be that you didn't work for NEI back in 

16 December of 1992 when it supposedly got a bill of 

17 sale from the Resolution Trust C?rporation; is that 

18 cor rect? 

19 

20 

A 

Q 

Yes . 

I understood your testimony to be 

21 that there was some pools of notes or pools of 

22 documents; correct? 

23 A Pools over loan. 

24 Q And about information that was on 

25 a screen? 
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Yes . 

Do you remember that testimony? 

Yes. 

4 9 

1 

2 

3 

4 

A 

Q 

A 

Q There was nothing that prevented 

5 a buyer from actually inspecting the actual documents 

6 or walking away from the sale, was it? In other 

7 words, you weren't forced to buy any documents, it 

8 was your company's decision to buy notes without 

9 looking at the actual original notes; correct? 

10 

11 

A 

Q 

That is true. 

You have testified about a loan 

12 transaction in 1988 dealing with Lafayette 

13 Associates; isn 't that correct? 

14 A Yes. 

15 Q You weren't involved in any way 

16 with the loan t ransaction; were you? 

17 

18 

A 

Q 

No, I wasn't. 

You wouldn't know Roger McDonald 

19 if he walked up to you in the hall and said hi would 

20 you? 

21 

22 no. 

23 

A 

Q 

I have never met Mr. McDonald, 

You weren't involved in any way 

24 with the process of putting together the note or the 

25 guarantee, preparing them; were you? 
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A 

Q 

CROSS 
50 

No , I was not . 

If the deputy could hand you 

1 

2 

3 Exh ibi t No. 5 , please. That is a HUD statement about 

4 wha t you testified related to an alleged real estate 

5 transa ction on October 3 , 1988. 

6 Do you remember testifying about 

7 that document, sir? 

8 A Yes . 

9 Q Could you hold that up and show 

10 the jury where Mr. McDonald ' s signature is? 

11 A Mr. McDonald did not sign this 

12 document. General partner Lawrence Phillips signed 

13 thi s document . 

14' 

15 

16 

17 

document. 

Q 

A 

Q 

18 either; do you? 

19 

20 

A 

Q 

Did you see him do it? 

No , but his signature is on the 

You don ' t know Mr . Phillips, 

No, I don't. 

On the second page, do you see a 

21 blank for settlement agent on the bottom? 

22 · 

23 

A 

Q 

Yes. 

Do you see a signature by the 

24 settlement agent indicating that the document 

25 actually closed pursuant to what you have submitted 
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1 as evidence? 

2 A The settlement agent space was 

3 not signed. 

Q Not signed. All right. 4 

5 Now, you are aware that there are 

6 any number of people that were allegedly involved in 

7 this real estate transaction; are you not? 

8 

9 

10 

A 

Q 

I am aware. 

Right. 

A lot of those people live right 

11 here in Richmond; don 't they? 

12 

13 

A 

Q 

I don 't know that. 

Did you look at the sworn answers 

14 to interrogatories provided by your company? 

15 

16 

A 

Q 

I don't recall. 

Let me ask you to look at this 

17 and see if it refreshes your recollection, it is 

18 entitled sworn answers to interrogatories, November 

19 1996. 

20 Do you see all that list o~ names 

21 in response to sworn answers your company provided to 

22 me about people involved who lived her e in Richmond, 

23 the list of names? 

24 

25 · 

A List of names? 
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Q Let me ask you simply to go to 

the final page of that document . That is a page 

signed by an employee of your company representing it 

in this litigation; correct? 

A Yes, a former employee. 

Q All right. 

When he s igned that, he was 

authorized to do that and it was subscribed and sworn 

to; was it not? 

A Yes, it was. 

MR. BARKER: Sheriff, may have I 

have that document, please . 

CROSS -EXAMINATION (CONTINUED) 

BY MR BARKER: 

Q Now, in regard to these different 

letters that were sent back and forth between the 

parties, your company responded by making a list of 

names. And, then, your company furthe r filed a 

response in answer to interrogatory No. 2 setting 

forth the names and addresses of the various people 

who were, in fact, involved with this transaction; 

isn't that correct? 

A And your question again, please? 

OOOOS2 
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1 Q Yes, sir. 

2 You see the names of people who 

3 live in the Richmond area that your company 

4 identified as having been involved in the 

5 transaction; do you not? 

6 

7 

A 

Q 

Yes , I see addresses here. 

And you are unaware ' that your 

8 company had made that response before it was just 

9 handed to you today; is that correct? 

10 A I don ' t recall read~ng this 

11 answer to this particular interrogatory, right. 

53 

12 Q You don't have any of those names 

13 of those people in Richmond who were allegedly 

14 involved in that transaction here to testify today as 

15 to actually what happened; correct? 

16 

17 

A 

Q 

That is true. 

To testify whether the HUD 1 

18 actually was used or whether the t ransaction 

1 9 . tr.ans pi red ; correct ? 

20 A True. 

21 Q Now, you don't have a cancelled 

22 

23 

24 

25 · 

check from Seasons Bank showing that money was 

transferred as a result of this alleged transaction 

shown in the unsigned HUD l; do you? 
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1 A I am not sure what you are 

2 referring to . 

3 

4 

Q 

1, Exhibit No . 5. 

Well, I am referring to the HUD 

This is the one that is not signed 

5 by Mr. McDonald and not signed by the settlement 

6 agent . 

7 My question to you is: You don 't 

8 have a cancelled check showing that money was 

9 transferred by Seasons to anyone on October 3, 1988; 

1 0 do you? 

11 A Just so I understand, you are 

12 asking me as to whether I saw the cancelled check? 

THE COURT: No . The question is : 13 

14 

15 

Do you have it? 

A No. 

16 CROSS-EXAMINATION (CONTINUED) 

17 BY MR. BARKER: 

18 Q You · had an exhibit that came into 

19 evidence, Exhibit No. 11, a lawsuit . Are you 

20 familiar with that lawsuit? 

21 

22 

23 about? 

24 

25 

A 

Q 

A 

Yes. 

It was the last one you testified 

Yes. 
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Q In that lawsuit, your company 1 

2 

3 

4 

sued Lafayette Associates to establish that it had to 

pay the note; didn't it? 

A Yes. 

5 Q And your company didn't wi n on 

6 that suit; did it? 

7 MR . RUSSELL: Objection . 

8 CROSS-EXAMINATION (CONTINUED) 

9 BY MR. BARKER: 

10 Q It did not get a judgment against 

11 Lafayette Associates on the note; did it? 

12 

13 

14 

15 

A 

Q 

A 

Q 

I don't recall. 

Do you have the original note? 

No . 

Now, you had a document and I 

16 would like the sheriff to show you a document, 

17 Exhibit No. 2, it says deed .. of trust note. 

18 Prior t o your testimony today and 

19 telling this jury that is the note, have you looked 

20 at each and every one of those pages? 

21 A Yes. 

22 Q And are you telling this jury, 

23 under oath, that that is what the note looks like 

24 today whereever the original is? 

25 A Yes, sir . 000055 
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Q Are you telling this jury 1 

2 

3 

4 

5 

6 

Well, that is fine. I take it at your word that that 

is your testimor.y. 

Are you sure of that? 

A Yes . 

Q Is that based on the fact that 

7 you have seen the original note recently? 

8 A That is the note provided to us 

9 by the Resolution Trust Corporation . 

10 

11 

Q Okay. 

That is exactly, if you cou ld 

12 find the original , what it would look like today; is 

13 your testimony? 

14 A I am confused. To answer that 

15 question, are you asking me I would have to have seen 

16 the original note? 

17 

18 

19 note. 

20 

Q 

A 

Q 

Correct . 

I have never seen the original 

And you are not saying the 

21 original note doesn't say marked paid; are you? 

22 

23 

A 

Q 

Repeat that? 

You are not telling this jury 

24 that the original note does n ot -- Well, you don't 

25 - know whe ther it shows it has been marked paid or not; 

000056 
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1 do you? 

2 A 

CROSS 

I have no reason to believe it 

3 would be marked paid . 

4 Q You hav e no reason to believe 

5 that there would be any markings on the original 

57 

6 note , Exhibi t N.o . 3, as it exist , if you could bring 

7 it in here today; correct? 

8 A Correct . 

9 Q Are you as sure of that testimony 

10 as you are the rest of your testimony? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: What kind of 

statement is that, Mr . Barker? I don ' t 

like that question . 

MR . BARKER: Pardon? 

THE COURT: I don't like the 

question . Next question, please . 

MR . BARKER : Yes, sir . 

CROSS-EXAMINAT I ON (CONTINUED) 

BY MR . BARKER: 

Q You are aware that partnerships 

can transfer assets; are you not? 

A 

Q 

Yes, they can . 

They can transfer liabilities; 

24 can ' t they? 

25 A I don ' t understand . 
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1 Q Well, didn ' t your company have 

2 transferred to it certain assets and liabilities when 

3 it bought notes? 

4 

5 

A 

Q 

Yes. 

Okay . 

6 So , you are aware of the fact 

7 that it is not just your company, but ·partnerships 

8 and companies that can transfer assets and 

~ liabilities to successors in interest; correct? 

10 A No, I don't understand that . 

11 .don't see how that could be possible. 

12 Q So, you have never heard of a 

13 merger, where one company merges or a partnership 

I 

14 merges and a successor company takes over the assets 

15 and liabilities? 

16 A What I don't understand in that 

17 analogy is how an obligor on a guarantee can assign 

18 that obligation without the beneficiary of that 

19 guarantee being involved? 

20 Q Well , if I get to that question, 

21 I will ask you about that. 

22 

23 

A 

Q 

Okay. 

The question I am on is: A note 

24 that is a liability of the partnership or company can 

25 be assigned to the successor partnership or company; 
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1 can it not? 

A My response to that would be the 2 

3 note can be assigned . I don't think t h e obligation 

4 can be assigned . 

Q Okay. 5 

6 The assignee , the person who gets 

7 it a nd takes over the business, can pay the note off; 

8 correct? 

9 

10 

11 

A 

Q 

Yes. 

Okay . 

Payment of the note means there 

12 is no obligation on the guarantee; doesn't it? 

13 A So, I understand your question, 

14 you are saying full satisfaction of the note would 

15 alleviate the obligation under the guarantee; is that 

16 your question? 

17 

18 

19 

Q 

A 

Q 

That is right. 

That would be true. 

If you had the note, that would 

20 be evidence that it has never been paid; won't it? 

21 A If I had the note that would be 

22 e vidence that it was not paid? 

23 Q If it wasn't marked paid or 

24 credits were not marked on it ; correct? 

2~ A That is true. 
000059 
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Q You were aware of the fact t ha t 

notes have been sold , erroneously, twice by the 

Resolution Trust Corporation and sometimes three 

times; aren ' t you? 

MR. RUSSELL: Objection . 

THE COURT: Sustained. 

CROSS-EXAMINATION (CONTINUED) 

BY MR. BARKER: 

60 

Q Now, there were certain security 

documents related to this transaction; is that 

correct? 

A 

Q 

Yes. 

Those security d o cuments would be 

a deed of trust and security agreemen t ; correct ? 

correct? 

A 

Q 

A 

Q 

Yes. 

And it would be a guarantee; 

Yes. 

Now, among the records that your 

company maintained , it identified in the answer to 

interrogatories a letter of September 18, 1990 in 

answer to paragraph 4 of the request for production 

of documents; i s that correct? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

MR . RUSSELL: Your Honor, he 

didn't prepare this document . If he wants 

to pu~ in the answers to interrogatories, I 

have no objection to him doing that . . If he 

wants to put in - -

THE COURT : Let's let him take a 

look at it and see what he does know , 

Mr . Russell. 

A Your question, again, please? 

10 CROSS-EXAMINATION (CONTINUED) 

11 BY MR. BARKE~ : 

12 Q Your company identified a letter 

13 of September 18, 1990 ; correct? 

14 

15 

A 

Q 

Yes, sir. 

And I am going to ask you to look 

16 at a letter of September 18, 1990, which was provided 

17 and labeled as September 18, 1990. 

18 You are familiar with that 

19 letter; are you not? 

20 A I would like the opportunity to 

21 read it just quickly. 

22 

23 

24 

2 5 i .s n ' t it? 

Q 

A 

Q 

Sure . 

(Witness reads letter.) 

That is the letter in the answer; 
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A Yes. It appears to be, yes. 

MR. BARKER : I move the 

introduction of both of those exhibits, 

Your Honor. 

MR. RUSSELL : No objection. 

THE COURT: All right. 

(Whereupon, November 1996 sworn 

62 

answers to interrogatories were marked for 

identification as Defendant's Exhibit No . 

1 . ) 10 

11 (Whereupon, a September 18, 1990 

12 letter was marked for identification as 

13 Defendant's Exhibit No. 2.) 

14 CROSS-EXAMINATION (CONTINUED) 

15 BY MR. BARKER: 

16 

17 

Q 

testified about 

Now , is the guarantee that you 

Have you read the other documents 

18 related to the guarantee agreement that were among 

19 your file? 

20 

21 

A 

Q 

I don 't understand your question. 

Well, have you read other 

22 documents that were among the papers that you had 

23 related to the proposed guarantee agreement ? 

24 A I have read the loan file, if 

25 that is your question. 
OOOOG2 
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Q If that is your answer, that is 

fine. 

You don't know that this 

guarantee agreement, in fact, was delivered to 

anybody; do you? You don't know that? 

63 

A I don't understand your question. 

Q Well, it is a simple questio n . 

In October of 1988, you had no 

personal knowledge of whether this document was 

delivered to anybody; isn't that correct? 

A 

Q 

Delivered in terms of 

In terms of Mr. McDona l d signed 

it and then rather than intending to consummate the 

document and sign the HUD 1 delivered it , you don't 

know yourself; do you? 

I am sorry , I am not following 

your question. 

THE COURT: Mr. Barker, that is 

it. He wasn't there in 1988. Why ask a 

question that answers itself? 
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1 CROSS-EXAMINATION (CONTI NUED) 

2 BY MR. BARKER: 

3 Q Well, you are aware that there 

4 are documents in your file that indicate that the 

5 security agreement in the f orm that you h ave 

64 

6 pre~ented it, is not what Seasons Bank wanted; isn't 

7 that true? 

8 

9 

A 

Q 

I don't understand. 

Well, let me as k you to take a 

10 look at this piece of paper and maybe it will refres h 

11 your recollection? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. RUSSELL: Your Ho n or , this is 

one page of a larger document. I just 

simply ask that the witness be allowed to 

examine the entire document before 

answering. 

MR. BARKER: Sure. 

A Your question, again, please ? 

CROSS-EXAMINATION (CONTINUED) 

BY MR. BARKER: 

Q What did the loan summary that 

you produced to me indicate, as highlighted in the 

center of the page 
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1 MR . RUSSELL: I am going to 

2 object to him testifying about the 

3 contents. The question was if this 

4 refreshed his recollection. If the 

5 contents of the document intend to come in, 

6 then, I would request that the entire 

7 document and not just once excised page 

8 THE COURT: I agree. I think the 

9 whole document should come in. 

10 CROSS - EXAMINATION (CONTINUED) 

11 BY MR. BARKER: 

12 Q Let me ask you this question: 

13 You are aware that when the loan was proposed, it was 

14 proposed that the spouses sign the guarantee , from 

15 your own documents; correct? 

16 A I don't recall the spouses being 

17 an issue in this entity. 

18 Q You don't take contest with the 

19 fact that that came to me from your file at NEI; do 

20 you? 

21 A It may have. 

22 Q And you don't take contest with 

23 the fact that the guarantee agreement has no spousal 

\ 
'- 24 signatures; do you? 

25 000065 
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1 A I don't recall spouses signatures 

2 being on the guarantee document . 

3 Q And it is not unusual that when 

4 National Enterprises, Inc. , sues on a note it has the 

5 spouses' guarantee; isn't that true? 

6 A Can you repeat that, please? 

7 Q It is not unusual when National 

8 Enterprises, Inc., sues on a note that it has a 

9 guarantee signe d by spouses; isn't t hat true? 

10 A I have seen spouses guarantee 

11 obligation. I have seen obligations that have n ot 

12 been guaranteed by spouses. 

13 Q Now, have you read the guara n tee 

14 throughout? 

15 A Yes, I have. 

16 Q And you are familiar with the 

17 irregularities that occur in the guarantee; are you 

18 not? 

19 A Such as? 

20 Q Such as paragraph 10 in, I think , 

21 Exhibit No. 4 . 

22 A Okay . Your question, again? 

23 

\ 24 
'--

25 000066 
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1 Q Sir, you are aware that a 

2 guarantee in its final form should state the 

3 invalidity of a ny portion of this guarantee agreement 

4 or any portion of any agreement or obligation 

5 guarantee hereby should not invalidate the remainder 

6 of the guarantee agreement? That is the typical 

7 form, you are aware of that? The invalidi ty of the 

8 any portion of the guarantee agreement does not 

9 invalidate the remainder? 

10 A The paragraph 4 that I am reading 

11 refers to a ttorneys fees. 

12 Q Paragraph 10 , page 5 . 

13 A I am sorry. I thought you said 

14 paragraph 4 . 

15 Q I notice you grimaced as you read 

16 that. The paragraph should say in the its final 

17 form , the inval idity, and not the va lidity ; shouldn ' t 

1 8 it? 

19 A It appears to be a typo. 

20 Q It appears that you don't know if 

21 this was the final document in the pages that were 

22 assembled at this time or -not; do you? 

23 A I - -

\ 
'-- 24 Q Because this is a mi stake tha t 

25 should have been corrected; isn't that true? 

000067 
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A 

Q 

page, page 7 ' that 

Nancy Houser? 

A 

CROSS 

It should have been corrected. 

And it appears on the signature 

the notary public -- Do you know 

No , I don't. 

68 

Q Have you attempted to subpoena 

her from Sands Anderson to be here and testify today? 

A 

Q 

Not that I am aware of . 

Okay . 

Where it says that there is an 

agreement with a certain date, it is blank; isn ' t it? 

A 

Q 

It appears to be blank . 

Yet, the date appears to be 

fil l ed in on page 1; doesn ' t it? 

A 

Q 

Yes, it does. 

Have you ever seen a real estate 

transaction take place Mr. Ta l larida at a lawyer ' s 

office? Have you ever seen all of the papers that 

get put together during the course of a real estate 

transaction? 

A I have attended real estate 

closings, yes. 

Q You are aware that the statements 

are read at real estate closings and that the 

documents need to be amended , too; aren't you? 
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A Yes . 

Q Did you ever talk to the 

commissioner of accounts about what credits were due 

in this case or when? 

A 

Q 

No. 

Did you know who the commissioner 

of accounts was at the time that credits were made to 

the note? 

A I am not sure what you mean by 

commissioner of accounts. Perhaps, can you explain 

that? 

Q I don't want you to speculate. 

If you know the term, fine. If you don't, you don't. 

You don't know what a 

commissioner of accounts is in Virginia; do you? 

A 

Q 

No, I don't. 

You don't know what the 

commissioner of accounts function is; do you? 

A 

Q 

No, · I don't. 

It is your testimony that 

Mr. McDonald did not make full payment of the note on 

Novembe r 4, 1990 in accordance with the demand that 

was made of him to do so in the September 18, 1990 

letter; is that correct? 

A That is my position. 
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1 MR. RUSSELL : Objection. I think 

2 the letters are '91. 

3 MR. BARKER: No, sir . I was very 

4 specific on what I said . 

5 Would you like to l ook at the 

6 exhibit for the date? It is there , 

7 September 18 , 1990. 

8 THE COURT : Are you testifying , 

9 talking to him ask or asking questions? 

10 MR . BARKER: I was responding to 

11 Mr. Russell . 

12 THE COURT: No, you don't respond 

13 to him . 

14 MR. BARKER: Yes, sir. 

15 CROSS-EXAMINATION (CONTINUED) 

16 BY MR . BARKER : 

17 Q Now , in calculating the damages, 

18 were you a ware that this was a mini-warehouse? 

19 A Yes . 

20 Q You were . 

21 Were you aware that there were 

22 deposits made by people that rented at the 

23 mini-warehouse? You know if yo u go and rent space at 

24 a mini-warehouse, were you aware that security 

25 deposits were made for the rental of that space? 
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1 A I imagine there were security 

2 deposits, yes , sir. 

3 Q And you understood from reading 

4 the deed of trust and security agreement that those 

5 security deposits were moneys that would be paid 

6 towards any default note ; didn't you? 

7 A I was not aware of the terms of 

8 the sale in how the security deposits were to be 

9 handled. 

10 Q No . I am sorry. 

11 My question was: You were aware 

12 that under Plaintiff's Exhibit No . 3 , the deed of 

13 trust and security agreement , that security deposits 

14 that the partnership had for those mini-warehouses 

15 would be applied to the note? You were aware of 

16 that; weren't you? 

17 A As provided for in the documents. 

18 Q Yes, sir. 

19 And you didn't make any 

20 calculation as to what credit should be given as a 

21 result of those security deposits; did you? 

22 A If that evidence was provided for 

23 in the file, I would hav~ made an offset for them. 

~ '--. 24 Q Is it your testimony that there 

25 was no money in the security accounts or do you know? 
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I have no knowledge of that . 1 

2 

A 

Q And you are clear that the credit 

3 that should be given in this case is $217,557 as of 

4 June 1, 1992; is that correct? 

5 

6 

A 

Q 

Repeat your ques tion , please? 

You are clear that this exhibit 

7 that you prepared, Exhibit No. 10, indicates that a 

8 credit should be given towards the note of 

9 $217 , 557 . 14 on July 1 , 1992 ; isn ' t that true? 

10 A Yes. 

11 Q And that is the only credit that 

12 you made; correct? 

13 

14 

A 

Q 

Yes, sir. 

It is your testimony that you are 

15 not aware of any other credits that should be 

16 applied ; correct? 

17 

18 

A 

Q 

Subsequent to September 1990? 

September 1990 , when t hat 

19 September 18, 1990 demand letter was sent ; correct. 

20 

21 

22 

23 

24 

25 

A True . 

MR. BARKER: All right. 

That is all I have of this 

gentleman , Your Hono-r . 

THE COURT: Redirect? 

MR. RUSSELL : Thank you . 
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REDIRECT -EXAMINATION 

BY MR . RUSSELI...: 

Q Now, Mr . Barker asked you a lot 

of questions about whether you were personally 

involved in a loan transaction in 1988. As a 

representative of NEI, are you ever, in the regular 

course of your business, involved in the actual loan 

transactions that occur on the loans that you 

purchase? 

A 

Q 

No. 

Is it possible for NEI to be in 

business , if you were required to be present at the 

original loans? 

A We could not be in business if 

that were a requirement. 

Q Mr. Barker asked you about 

whether judgment was obtained in 1996 against 

Lafayette Associates. Are you aware of whether 

judgment was obtain~d against Lawrence Phillips as a 

result of the 1996 suit? 

Yes. 

And was it? 

Yes. 

A 

Q 

A 

Q But no money was actually 

recovered as a result of that? 
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1 MR. BARKER: Well , Judge, I think 

2 we have a bit of a p roblem with the natur e 

3 of the question. 

4 THE COURT: I don't have any 

5 problem with it. Overruled. 

6 MR. BARKER: It is a leading 

7 question and I would object to it. 

8 THE COURT: Overruled. 

9 REDIRECT -EXAMINATION (CONT INUED) 

10 BY MR RUSSELL: 

11 Q Do you know whether or not any 

12 money was recovered from Mr. Ph illips as a result of 

13 that judgment? 

14 A No money was recovered from 

15 Mr. Phillips. 

16 Q I am going to show you two 

17 documents and as~ if you can examine those? 

18 A (Witness complies. ) 

19 MR. BARKER: Your Honor, before 

20 he testifies in regard to this, I would 

21 have some I would want the Court to look 

22 at it. 

23 THE COURT: All right. Ladies 

~I 
24 \ and gentlemen of the jury, if you will go 

25 to your jury room for a moment, please. 
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(Whereupon , the jury was excused 

to the jury room and the following 

proceedings were held out of the jury's 

presence . ) 

THE COURT: All right. 

MR. BARKER: Judge, I would 

assume that Mr. 

MR . RUSSELL: There are two 

separate letters there. 

MR . BARKER: These are settlement 

discussions, Judge, and clearly 

inadmissible. And they were not proved, of 

course , to this company at al l . One was to 

Crestar Bank, ~hich has no re l evancy i n 

this. It does not identify this particular 

loan at all. And one is to Jacobson/CCF 

Partners. 

But in any event they are 

settlement documents or discussion of 

settlement documents. And discussion of 

settlement is not admissible, even if they 

could get past all to the hearsay hurdles 

and best evidence and 801 . 391 statue 

requirements. 
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THE COURT: Let me hear from you 

on the December 6 , 1990 letter with Crestar 

Bank? 

MR . RUSSELL: Yes, sir. Raymond 

Sanders had move to Crestar Bank, but both 

of these letters came from the files of 

NEI . Both of them were part of the loan 

file received from RTC. Both of them 

were ref erred 

THE COURT : I specifically as ked 

you to refer to December 6 , 1990. 

give me both. 

Don't 

MR. RUSSELL: I am sorry. 

The December 16 

THE COURT : December 6 --

MR . RUSSELL: - - 1991 letter. 

THE COURT: It is December 6, 

1990 from Roger McDonald to Raymond 

Sanders. 

MR. RUSSELL: That has the loan 

number on it that refers and correspond s 

the loan number in this particular case. 

to 

It is referenced on several of the exhibits 

that are already in evidence. 
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And it is in direct response to 

Mr. Barker's question regarding the 

September 1990 letter and whether 

77 

Mr. McDonald ever paid any money as a 

result of that demand letter or whether 

Lafayette Associates ever paid any money as 

a result of that demand letter. There was 

no lawsuit pending, , so I don't see how it 

could be settlement discussions . 

THE COURT: It is not a 

settlement discussion , I know that . I can 

see that. That is not my problem . 

MR . RUSSELL: It has the apparent 

signature of his client. It was part of 

the l oan file . It refers, in fact, to the 

loan number. And Mr. Barker is free to 

have his client come in and deny that he 

signed it. 

THE COURT: That is not the 

issue. 

MR . RUSSELL: We are offering it 

to counter his spectator of repayment or 

the fact that the loan never even 

transpired. This is Mr. McDonald's 

acknowledgment of the fact that the loan 
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exists and was in unpaid status at t h at 

particular time. 

THE COURT: All right. 

78 

I will allow the December 3 , 1991 

letter , Daniel Baucomb of Jacobson . 

MR . BARKER: If the Court would 

kindly note my exception for the rea sons 

previous stated. 

THE COURT: Bring the jury back, 

please. 

(Whereupon , the jury was returned 

to the courtroom and the . following 

proceedings were held in the jury 's 

14 presence.) 

15 REDIRECT-EXAMINATION (CONTINUED) 

16 BY MR. RUSSELL : 

17 Q Mr. Tallarida, having examined 

18 that document, can you tell the jury what it is? 

19 A This is a letter dated December 

20 3, 1991 from Roger McDonald to Daniel Baucomb of 

21 

22 

23 

24 

25 

Jacobson/CCF Partners. 

Q Was this correspondence in the 

loan file maintained by NEI on this particular loan? 

A Yes. 
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1 Q Was this correspondence received 

2 in the loan package from RTC by NEI? 

3 A Yes . 

4 MR. RUSSELL : I would move this 

5 as Plaintiff 's Exhibit No . 12. 

6 (Whereupon, a December 3 , 1991 

7 letter was marked for identification as 

8 Plaintiff's Exhibit No. 12.) 

9 REDIRECT-EXAMINATION (CONTINUED) 

10 BY MR . RUSSELL: 

11 Q There is a loan number on that or 

12 reference in Mr . McDonald's letter to a loan number; 

13 are you familiar with that? 

14 A Yes . 

15 Q I ask you if you would examine 

16 Plaintiff's Exhibit Nos . 7 and 8, and tell me if the 

17 loan numbers on those two documents are the same as 

18 the loan number on Mr. Mc Donald 's letter of December 

19 ' 91? 

20 A Yes, all ~f the numbers are the 

21 same. 

22 Q Finally , Mr. Tallarida, 

23 Mr . Barker asked you a series of questions about 

24 spouse guarantees . To your knowledge does 

25 Mr. McDonald have a spouse now o r did he have one in 
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1988? 

A I don ' t know if he had one i n 

1988 . 

THE COURT: All rig ht. 

MR. RUSSELL: That is fine. 

Thank you. No further questions. 

THE COURT: Mr. Barker? 

MR. BARKER : Yes, sir . 

9 RECROSS - EXAMINATION 

10 BY MR . BARKER: 

11 Q Mr. Tallarida , you talked about 

12 the prior suit that was in evidence, Plainti f f ' s 

13 Exhibit No. 11. I understand your testimony to be 

14 that you know there was a judgment agains t 

15 Mr. Phillips and you know there was no judgment 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

against Lafayette Associates on the note; correct? 

A I expressed I had no knowledge 

about Lafayette Associates. 

Q You dropped the lawsuit against 

Mr . McDonald that you filed in 1996, in October of 

1988; didn't you? 

A 

Q 

interrogatories are? 

I don't recall. 

Now , do you know what debtor 

A Yes . 000080 
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Q Did you take debtor 

interrogatories of Mr. Phillips? 

MR. RUSSELL: Objection. That 

goes beyond the scope. 

THE COURT: Sustained. 

MR. BARKER: That is all I have 

of this gentleman, Your Honor. 

THE COURT : All right. Thank 

you. 

Your next witness? 

MR. RUSSELL: The plaintiff 

rests, Your Honor. 

THE COURT: Any evidence for the 

defendant, Mr . Barker? 

MR. BARKER: Yes, sir, I have a 

motion, of course. 

THE COURT: Okay . 

the jury room, please. 

You can go to 

(Whereupon , the jury was excused 

to the jury room and the following 

proceedings were held out of the jury's 

presence.) 

THE COURT: All right. 
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1 MR. BARKER: Judge, I would move 

2 to strike the plaintiff's evidence at this 

3 stage and I would renew, for the record at 

4 least, my object ion to the hearsay business 

5 records. 

6 One additional ground on that , 

7 and I think I said it, but if I didn't, one 

8 additional ground on that note is that the 

9 statute 801.391 indicates that the original 

10 should be provided in addition to the facts 

11 that none of those documents -- This is all 

12 hearsay from third parties many times o ver . 

13 None of these were generated in regular and 

14 ordinary cours e of NEI. And for that 

15 reason, the business exception to the shop 

16 book rule does not apply . It is hearsay 

17 and there is no foundation and it is not 

18 the best evidence . 

19 In addition , the guarantee case 

20 in Candelario was reviewed by the Supreme 

21 Court of Virginia. The Bank of Southside 

22 Virginia versus Candelario, 238 VA 635, 

23 indicates the prove that the bank had in 

24 that case , which we submit is the prima 

25. facia case that the plaintiff has to prove , ----- 000082 
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you have to prove the note . And if you 

read that case along with Lamber t vers us ---
Barker, 232 VA 21 , you have to have the 

original document. And a person who is 
,---- - - - .. 

83 

alleged to be required to make payment is 

able to " demand production of the 

instrument and r efuse to pay a n yone other 

than the holder ". 

Now , what has occurred in this 

case is obvious. The holder of the note 

arrd the guar~ntor are two different people. 

The note is a collateral undertaking to the 

obligation on the note. And without the 

note, they just can't be split and set off . 

Now, moreover, the law is very clear that 

the restatement of the law is to guaranteed 

insurability, that a defense on the bar or 

to the collection of the note, because you 

don't h old the note and you can ' t .collect 

on . the note , is barred to the collection on 

the guarantee . 

This court has indicated 

previously, what about a bankruptcy . And 

in researching that , there is two 

exceptions under the restatement of th e law 
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related to when a bar against the note 

maker i s not a bar against the guarantor . 

And those exceptions are the instance where 

you have a bankruptcy and the maker 

bankrupted it and when you have capacity, a 

lack of capacity on behalf of the making. 

But Section 67 makes it clear 

that o f the restatement of law that if 

there is a bar - - Along with Section 34 of 

the restatement of the law and Section 43, 

if there is a bar to the collection on the 

note, then there is a bar to the collection 

of the guarantee. Lambert versus Barker 

makes it very clear that if you are not the 

holder of the note, then the maker of the 

note has every legal right to refuse 

payment until that note is presented. 

In this particular case , we also 

have the statute of limitations issue . It 

is very clear that the September 18, 1990 

demand letter was made for full payment. 

It is very clear that no full payment was 

made on this note. And it is very clear 

from the documents that the plaintiff has 

introduced in this case , CL-96 - 808 , that 
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the case was not filed until 1996. 

fact, it was July of 1996 . 

In 

The Court has previously made a 

85 

ruling and Mr. Russell has neve r indicated 

anything different from your letter in 

which you said that the five year statute 

of limitations is applicable if you didn't 

hear from him otherwise . We went into that 

whole issue of the statute of limitations 

and the tolling. If you use the Federal 

statute of limitations, then you can't use 

state tolling provisions . 

Here the demand was 1990. And by 

their own admission, the first suit was 

1996 , more than five years. We would 

submit that it is barred by the statute of 

limitations and it is barred because the 

note cannot be produced and there is not 

sufficient evidence to go forward on this 

trial. 

THE COURT : Motion to strike is 

overruled. 

How many witnesses do you have? 

MR. BARKER: One. 
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1 THE COURT: How long will it 

2 

3 

4 

5 
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10 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25. 

take? 

MR . BARKER: About forty-five 

minutes. 

THE COURT: All right. 

MR. RUSSELL: Your Honor, if I 

could be heard on this witness, assuming it 

is who he informed me it was , which is some 

apparent expert, before the jury hears him . 

I don't believe there is suff icient 

basis --

THE COURT: All right. I will 

hear you on it before the person comes in. 

We will be in recess until 1 :3 0. 

(Whereupon, a lunch recess was 

taken. ) 

(Whereupon, the following 

proceedings were held out of the jury's 

presence.) 

THE COURT: Who is going to be 

your next witness, Mr. Barker? 

MR . BARKER: Mr. Mark 

Fleckenstein, Your Honor. 

THE COURT: All right. 

000086 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Timothy Tallarida RECROSS 87 

MR. RUSSELL : Your Honor, as I 

understand it , Mr. Fleckenstein is supposed 

to provide some sort of expert testimony . 

We would object to it on two grounds. 

First of all, he was never identified in 

any of the discovery ~s an possible expert . 

THE COURT: Did you as k for 

experts? 

MR . RUSSELL: In our 

interrogatories we asked for identification 

of any witnesses or experts who ha d 

knowledge about this case. 

THE COURT: Okay. 

MR. RUSSELL: Secondly, I have 

absolutely no idea what possible relevance 

an expert could have in this particu l ar 

case . Unless it is on the calculation or 

something along those lines. My 

understanding is that is not his purpose . 

THE COURT: What ·are you going to 

use the expert for? 

MR. BARKER: Judge the expert 

will testify in response to what 

Mr. Tallarida talked about , about customs 

and practices in the industry, buying notes 
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and foreclosure and credits and a l l o f 

those sorts of things. 

Mr. Russell asked this man t o go 

way beyond is this the note, is this t h e 

file, is this what he even paid. He talked 

about pools. He talked about screens. He 

talked about how they exami ned things and 

all of this sort of stuff. He opened the 

door as widely as he could. The expert is 

going to testify about foreclosures and 

credits. 

I would like him to read t hi s 

interrogatory question, beca u se he didn't 

ask it related to Mr. Fleckenstein. I 

think the record ought to be very clear on 

that . 

THE COURT: Well, I just don't 

...... 

understand why an expert is needed in this . 

I can ' t figure that out. Why is an expert 

needed on this transaction? 

MR. BARKER : He will testify as 

to the obligations and how they are 

evidenced. As to the foreclosure, how the 

foreclosure is conducted and how credits 

are given after foreclosure. He wil l 
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testify about documents that have been put 

into evidence here. 

THE COURT: What is he going to 

say about these documents? 

MR. BARKER: As to whether they 

are regular on their face, which is the 

testimony that this jury should consider. 

He will testi fy as to practices 

of the trustee in regard to undertaking a 

f oreclosure and undertaking credits. 

Basically, he is going to testify in 

response to the case of the plaintiffs, 

which Mr. Tallarida --

THE COURT: How does he know 

anything about this case? 

MR. BARKER: He kn ows about the 

custom and practice in regard to trustees 

and foreclosure --

THE COURT: You put him on and 

let me hear you ask him some of the 

questions out of the jury's presence. 

MR. BARKER: I am going to lead, 

with the Court's permission. 

THE COURT: That is fine. 
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1 VOIR DIRE 

2 DIRECT EXAMINATION 

3 BY MR . BARKER: 

4 Q You are Mark Flecke n stein and you 

5 are an attorney licensed in Richmond, Virginia to 

6 practice law; is that correct? 

7 A That is correct. 

8 Q And you practice in the area of 

9 real estate foreclosure, credit work and bankruptcy; 

10 is that correct? 

11 A That is correct. 

12 Q Are you familiar with negotiable 

13 instruments and practices related to real estate 

14 closings; is that true? 

15 A Yes. 

16 Q Is it a practice of real estate 

17 closings to have the settlement agent sign the HUD 

18 1 --

19 A Yes. 

20 Q when the transaction is 

21 actually consummated? 

22 A Yes. 

23 Q Will the law firm that handles 

24 the closing have evidence of actual transfer payments 

25 from lenders when the settlement, in fact, occurs? 

000090 
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1 A They should have bookkeeping 

2 records showing the transfer of all funds. 

3 Q Are you familiar with security 

4 documents normally used to accompany a loan for the 

5 sale of real property pertaining to an on- going 

6 business? 

7 

8 

9 

10 

A 

Q 

A 

Q 

Sale of real property? 

Yes , sir. 

Yes . 

Have you seen the deed of trust 

11 note in this particular case? 

12 

13 

14 

15 

A 

Q 

A 

Q 

Yes. 

Have you seen the guarantee? 

I have. 

Is the guarantee, the deed of 

16 trust note and security agreement part of the 

17 security documents 

Absolutely. 

91 

1 8 

19 

A 

Q -- that would be involved in the 

20 transaction? 

21 A When you are dealing with an 

22 on-going business, you almost always have guarantee 

23 agreements as part of the security. 

24 Q When you say a guarantee, it was 

25 a guarantee of what? 
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A My recollection is it is a 

guarantee of payment . 

Q Explain to jury, if you would, if 

you have had occasion to foreclose of real property? 

A I have. 

Q In foreclosing on real property , 

do you obtain the actual note? 

A I won't foreclose until I have 

the actual note. 

Q Have you reviewed the facts and 

the records of the commissioner of accounts in this 

particular foreclosure? 

A I have. 

Q Does that show that the original 

note was provided to the trustee? 

A It says that it was . 

Q 
\ 

Does it show that the trustee, in \ 

fact, wrote on the face of the note an indication of 

credit of payment? 

A That is what it says . 

I 
/ 

(___ 

\ 
\ 

Q Does it sh ow that that would have 

been $217,000? 

A No. It was a bigger number. I 

can't tell you the exact number. It was about 

$66,000 bigger than that. 
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1 

2 

3 

Q Did it occur in January of 1992 , 

the foreclosure sale in wh ich $283 , 000 was credited? 

A I believe that is the date. 

4 wou ld have to look at the record, but I am pret ty 

5 sure that is the date. 

I 

6 Q Exhibit No. 2, the deed of trust 

7 note based on the records in the clerk's office and 

8 the commission of accounts, does that show that it is 

9 i n this form or is there anything additional as it 

10 e x ists today? 

11 A The accounting that was confirmed 

12 by the commissioner 

13 Q Is it in this form or is there 

14 someth ing written on it? 

15 

16 

17 

this. 

A There is something written on 

That would be· standard practice. 

Q Have you reviewed this accounting 

18 that is certified from the clerk's office? 

19 

20 

A 

Q 

Yes , I have. 

Would that indicate the fact that 

21 on January 9, 1992 , $283,654.55 should have been 

22 

23 

credited to the n o te? 

A That is correct. That would have 

24 been the number written at the top of the note. 

25 
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Q In reviewing the commissioner of 

accounts and substitute trustee settlement, as 

approved, does it indicate that there may or may not 

be any moneys due as a deficiency? 

A It does not make any statement 

concerning deficiency. I think the commission of 

accounts went out of his way to say he makes no 

statement . 

Q No opinion expressed by the 

undersigned on the amount of alleged deficiency due 

on the subject note? 

A That would be normal . 

Commissioners don't get into that. 

Q You are familiar with businesses 

and partnerships? 

A Yes. 

Q You are familiar with the 

practice of businesses and partnerships by which 

assets and liabilities are sold to successor 

corporations? 

A 

Q 

Yes, sir. 

If the original note was 

presented to the maker of the note, would there be 

liability on that? 

000094 



1 

2 

3 

4 

Mark Fleckenstein DIRECT 95 

A If the original note was 

presented to the makers? 

Q 

A 

Correct. 

You mean given to the makers? I 

5 am not sure I understand. 

6 

7 

8 

payment. 

A 

THE COURT: Prese n ted for 

Would they owe i t? 

If someone handed me the original 

9 note and said 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Yes or no? 

A The answer is yes . 

VOIR DIRE 

DIRECT EXAMINATION (CONTINUED) 

BY MR. BARKER: 

Q Are you able to determine from 

the presentation of guarantee whether the note is 

still in existence or has or has not been paid based 

upon common practice of --

A If all you have is a guarantee, 

you don't know if the note has been paid. There is 

nothing inherent in a guarantee that tells you one 

way or another whether the note has been paid. 

MR. BARKER: That is the gis t of 

it, Yo ur Honor. 
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THE COURT: All righ t. 

Do you have any questions, 

Mr. Russell? 

BY MR . RUSSELL: 

MR. RUSSELL: Yes, sir. 

VOIR DIRE 

CROSS - EXAMINATION 

96 

Q As far as the foreclosure sale in 

th is case, you are saying you examined records in the 

commissioner of accounts off ice? 

A No . I examined the document that 

Mr . Barker gave me, which was purported to be a 

certified copy of the accounting that should have 

been filed here at the court. And that accounting 

was a standard accounting . It had the bid price and 

it had the subtractions for the cost of the sale and 

a n et figure that woultl have been applied to the 

note. 

Q As far as what is written on the 

face of the note, you haven't examined whether or not 

there is anything written on the face of the note? 

That is correct . A 

Q ~o, you have no way of knowing 

whether the note looks any different than the exhibit 

that is in evidence? 

000096 
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A That is correct. I can on l y 

surmise it based on what I have read and sta n dard 

practice. 

Q And there is nothing in the 

97 

commissioner of accounts that indicates whether ther e 

is or is not a deficiency? 

A That is correct. 

THE COURT: I will allow 

Mr. Fleckenstein to testify to a n ything 

with regard to the foreclosure, but not 

with regard to the validity of the 

instruments or any of the other stuff that 

is not appli cable to this particular case. 

Do you want to note your 

objections? 

MR. RUSSELL: That is fine. 

Again, this document that he is 

test ifying about wasn't furnished as either 

part of the discovery or as p a rt of the 

identification of exhibits for trial . So, 

I d on 't know what it pretends to be. 

THE COURT: All right. 
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1 MR. BARKER: I have to state, 

2 Judge, there was no request for this. This 

3 was identified timely and Mr. Russell had 

4 every opportunity to look at it. Moreover, 

5 it is in response to his testimony from 

6 Mr. Tallarida. 

7 THE COURT: Well, I told you what 

8 I was going to let him testify to. 

9 Bring the j ury back, ·please. 

10 (Whereupon, the jury was returned 

11 to the courtroom and the following 

12 proceedings were held in the jury's 

13 presence.) 

14 

15 MARK FLECKENSTEIN, called on 

16 behalf of the defendant, having been d u ly 

17 sworn, was examined and testified as 

. 
18 follows: 

19 

20 DIRECT EXAMINATION 

21 BY MR. BARKER: 

22 Q Sir, tell the jury your name, 

23 please? 
I 
\._ 24 A My name is Mark Fleckenstein. 

25-
000098 
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1 Q What do you do for a living, 

2 Mr. Fleckenstein? 

3 A I am an attorney. 

4 Q In what areas do you practice? 

5 A My practice is almost exclusively 

6 a combination of real estate practice, residential 

7 and commercial; creditors; bankruptcy practice and 

8 foreclosure practice. 

9 Q How long have you been practicing 

10 law? 

11 A Twenty years. 

12 Q Where is your office located? 

13 A In the City of Richmond. 

14 Q Now, did you have occasion to 

15 review certain documents related to a foreclosure 

16 sale that occurred pertaining to a piece of property 

17 at 3008 Lafayette Avenue, which is the subject of 

18 this lawsuit? 

19 A I did. 

20 Q Did you have occasion to review 

21 the certified copy from the clerk's office pertaining 

22 to the accounting that was made by the trustee? 

23 A I did. 

~ 24 
'-· 

Q First off, let me ask you, have 

25 you undertaken foreclosures? 
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Yes. 1 

2 

A 

Q Do you do that in a capacity as a 

3 trustee? 

4 

5 

A 

Q 

Yes. 

As a trustee, what do you obtain 

6 in order to do the foreclosure? 

7 

8 the note . 

9 

A 

Q 

The first thing we do is ask for 

When you say the note, do you 

10 mean a copy of the note? 

11 

12 

13 

14 

A 

Q 

A 

No, the original note. 

The original note? 

Yes. 

If we foreclose on behalf of a 

15 person that is not the note holder, then we don't 

16 pass go~d title to -the property . 

17 Q Are you familiar with loan 

18 documents in this case that accompany a deed of t rust 

19 note? 

20 

21 

A 

Q 

Yes . 

Did that consist of a deed of 

22 trust and security agreement and an alleged 

23 guarantee? 

24 

25 

A Yes . 
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1 Q Can you tell from the Plaintiff ' s 

2 Exhibit No. 5, a HUD 1 that is not signed by the 

3 settlement age nt , whether that transaction occurred? 

4 A Well , I don ' t see anything on the 

5 face of the settlement statement that makes it look 

6 

7 

unusual or odd or out of place . It does .h a ve some 

signatures on it. It does not have the settlement 

8 agent's signature on it. 

9 Q Does it have Mr. McDonald's name 

10 or his signature on it anywhere? 

11 

12 

A 

Q 

No. 

Is there any indication from the 

13 document that he was even a party to this particular 

14 alleged transaction? 

15 

16 

A 

Q 

From this document, no . 

Now, in looking at the account of 

17 sale , I am going to ask the sheriff to hand you a 

18 three page document certified by Yvonne Smith, the 

19 clerk of court. 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

(Witness examines document .) 

What is that document, sir? 

This is a report of the 

commissioner of accounts, an individual appointed by 

the court to look over the shoulder of people who do 

foreclosure work among other things. 
000101 
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Q Does that document indicate 

whether the commissioner of accounts review of what 

occurred in a foreclosure sale was approved? 

A Yes. 'This is Dave Dorset's 

approval of the transaction. 

Q Just so it is clear, you have a 

trustee; is that correct? 

A 

Q 

Yes. 

And can a person be substituted 

as the trustee named in the documents? 

A 

Q 

Yes. 

You have an indication that a 

trustee held a sale; is that correct? 

A 

Q 

That is correct. 

When was that sale held as 

approved by the commission of accounts and filed by 

the clerk? 

102 

A The day of sale by the ~ccounting 

is January 9 , 1992 . 

Q On January 9, 1992, do you have 

an indication of how much money should have been 

credited to the note? 

A 

Q 

Yes . 

How much was that? 
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1 A After subtraction of t h e cost of 

2 sa l e , it indicates $283 , 654.55. 

3 Q I am going to ask you to look at 

4 page 2 of the official accounting approved by the 

5 commissioner of accounts . Does that indicate, in 

6 paragraph 3 , what, if anyth i ng , was written on the 

7 face of the note , the deed of trust note, or 

8 somewhere on the deed of trust note? 

9 A It is a statement that the note 

10 secured by the deed of trust, it says that the 

11 commissioner made a notation of the credit on that 

12 document . 

13 Q Are you familiar with how that is 

14 done as a trustee? 

15 A Yes . 

16 Q How is that done? 

17 A We do i t all --

18 Q Excuse me . Let me ask you to 

19 take a look at Plaintiff ' s Exhibit No. 2 . 

20 A (Witness complies . ) 

21 Q If you h ave the original of the 

22 deed of trust note, what is done in order to indicate 

23 that the sale was occurred and a credit was applied 

I 
\ 
'--- 24 in January of ' 92 towards the outstanding balance? 

25 · 
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1 A The common practice is to type i t 

2 on the face of the note . Credit to the lenders name 

3 and put the amount, which is net after all of the 

4 co s t of the foreclosure sale . So , we type it right 

5 on the face of the front page of the d o cument. 

6 Q Why do you do that? 

7 A So that everybody knows what t he 

8 credit is . Notes are transferrable, so it is 

9 important to have that information on the note . 

10 Q When you say transferable, you 

11 mean that after the foreclosure it can be sold to a 

12 third party? 

13 If the third party has it, can 

14 they l ook at the n ot e to determine exactly what 

15 credit should have been given as of a certain dat e? 

16 A That would have been the idea 

17 behind t yping it on tne face of the note and that is 

18 why the commissioner made that statement. 

19 Q Okay. 

20 Now , the com.missioner of 

21 accounts, is that a public official or is that just a 

22 trustee? What is that? 

23 A They are publi~ officials. They 

\__ ; 24 are appointed by the court to handl e t h ese 

25 accountings and to review them to make sure th ey are 
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done properly . 

Q After they do that, do they make 

any public posting of what they intend to do , so if 

anybody has any objections , say li ke the note holder 

or successor in interest , they can ask to be heard? 

A 

courthouse . 

Well, these are posted at the 

So, these are actually filed in the 

record room at the courthouse and it has the 

recording information on . the face of it. 

Q Now , is -there anything unusual 

about the format of the official, certified documen t? 

A 

Q 

No, it looks very normal to me . 

Is the copy of the note that has 

been introduced as Exhibit No. 2, based on the 

evidence that you have certified from the. clerk ' s 

off ice, how that note exists today? 

A Well, again, the practice would 

be to type on the face of it. And the commissioner 

indicated that there was a notation on the face of it 

that there was a credit put on the face of it . So, I 

guess, the answer is , no, this is not the way the 

note would appear today. 

Q Would you need to know the credit 

and any expression of any deficiency , if any , on the 

face of the note in order to make a determination as 

000105 
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to whether anything is left due and owing after the 

sale? 

A Absolutely. There would be no 

other way to do it . 

MR. BARKER: Okay. 

That is the evidence I have, 

Judge , based on your ruling. 

THE COURT: Cross? 

MR. RUSSELL: Yes, sir. 

106 

THE COURT: Are you going to put 

that in evidence? 

MR . BARKER: Yes, sir. Your 

Honor , I would move to introduce that as 

our Exhibit No. 3 . 

September 18, 1990. 

There was a letter 

(Whereupon, a certified report of 

the commissioner of accounts was marked for 

identification as Defendant's Exhibit 

No. 3 . ) 

MR . BARKER: There was one other 

thing I meant to ask of this gentleman. 

THE COURT: All right . 

MR. BARKER: Could he be shown 

Defendant's Exhibit No. 1. 

THE COURT: All right. 
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1 DIRECT EXAMINATION (CONTINUED) 

2 BY MR . BARKER: 

3 Q Now , you have Defendant's Exhibit 

4 No . 1 before you that has been introduced; is that 

5 correct? 

6 A Yes. 

7 Q Are you familiar with these types 

8 of demand documents? 

9 A Yes . 

10 Q Does this indicate that failure 

11 to make a payment at 401 South Lake Boulevard by 

12 October 4 , 199 0 , will be 
/ 
' 

13 MR. RUSSELL: I am going to 

14 object to him testifying about this 

15 particular document , unless he has some 

16 basis for doing so . 

17 MR. BARKER: It is common 

18 p ractice to make a demand and to clearl y 

19 note the default. 

20 THE COURT: I sustain the 

21 objection. 

22 CrO$S? 

23 MR. RUS SELL: Y.es, sir . 

~- 24 

25 
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CROSS-EXAMINATION 

BY MR. RUSSELL: 

Q Mr. Fleckenstein , t he 

commissioner of ac~ounts report indicates, I beli eve 

you said, a foreclosure sale occurred i n January o f 

'92? 

A That is what is typed on the 

document. 

Q Anywhere on there does it 

indicate what the settlement date was? 

A 

Q 

A 

Q 

Well, the normal practice 

Let me just - -

No. 

There is no refere n ce to 

settlement date at all? 

A 

Q 

No. 

Whatever money was due and owing 

to Resolution Trust Corporation , pursuant to this 

foreclosure sale, would not actually be paid to 

Reso l ution Trust Corporation until that settleme n t 

date; is that correct? 

A Well , when a note holder buys in 

a note, as they did, they are on the same footing as 

anybody that goes to a foreclosure sale . When t hey 

buy into a note, there is no money that gets paid to 
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l them. They are credited with it, because they j ust 

2 ·brought the property. They have a piece of propert y 

3 now that they didn't used to have and they are the 

4 owner of the property. And their bid at the sale, 

5 after subtraction of the costs, what is left over is 

6 the credit on the note. 

7 Q I think you misunderstood my 

8 question and maybe I didn't make it clear. 

9 Resolution Trust Corporation, as 

10 the note holder, not the purchaser of the property, 

11 the note holder , Resolution Trust Corporation was the 

12 n ote holder at the time of this foreclosure sale; was 

13 it not? 

14 

15 yes. 

16 

A 

Q 

I understand that to be the case, 

As the note holder, Resolution 

17 Trust Corporation would have been entitled to receive 

18 the net proceeds from the sale of this property; . 

19 would they not? 

20 

21 

22 

23 

A 

Q 

A 

Q 

The sale. 

The foreclosure sale? 

At the foreclosure sale, yes. 

And those funds do not get 

24 transferred until settlement; is that correct? 

25 
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1 A No. When you are the note holder 

2 at a sale, the transfer is essentially instantaneous. 

3 You bided in that day and it is a d one deal. You are 

4 not getting money from a third party. 

5 There is no closing in the sense 

6 

7 

8 

of a standard real estate closing. We have the note 

in our possession . If I am the trustee, I would have 

the note in my possession. I would go back to the 

9 office and if the only bidder was the lender, which 

10 appears to be the case -- I mean, I don't know, there 

11 may have been other people there . They were the high 

12 bidder, it was the note holder. 

13 So, over the course of the next 

14 couple of days, my sec retary fills in the information 

15 on the note and we get the note holder to sign it. 

16 We ask the lender to the person that bided in, which 

17 in this case is the lender, to pay the cost . And, 

18 then, we submit the accounting to the commissioner of 

19 accounts . So , there is no closing in the classic 

20 sense when you purchase a home when you sit down 

21 across the table from the attorney and have a 

22 settlement statement. 

23 

24 

25 

Q That would be true you said 

because it is your belief that the purchaser of the 

property was the note holder itself? 
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1 A It appears to be that case. It 

2 appears to be that Resolution Trust was the holder of 

3 the note, because they wouldn't bid on anything else. 

4 Q Does the name James H. Pain, Jr. 

5 appear anywhere on that? 

6 A I don't see it on here. 

7 Q Let me ask you if you would 

8 examine Plaintiff's Exhibit No. 6. 

9 A (Witness complies.) 

10 Q You had examined that previously; 

11 is that correct? 

12 A Yes, I have seen this. 

13 Q Although it is not signed by a 

14 settlement agent, this does appear to relate to the 

15 sale of this same propertyi but instead of being sold 

16 to Resolution Trust Corporation it is sold to a third 

17 party, in this case , James H. Pain, Jr.; is that 

18 right? 

19 A The pu~chaser listed here is 

. 20 James H. Pain, Jr. and Claire Pain . 

21 Q The third page of this document 

22 appears to be a check to Resolution Trust 

23 Corporation; is that correct? 

'- 24 A Yes. 

25 
000111 
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Q A settlement statement such as 

this and a corresponding check would be t he standard 

practice to take place at a foreclosure sale where a 

third party was purchasing the property at question 

instead of the note holder itself; is that correct? 

A I would have to answer no and for 

this reason, all that the trustee wants out of the 

sale is the net proceeds after giving a credit for 

the deposit at the sale. Typically, note holders 

when they bid in don't pay a deposit at the sa l e 

because it is their note. 

If there were a third party 

purchaser at a foreclosure sale, the on l y things t hat 

would appear on this would be the net proceeds to the 

seller . In other words, if it were $100 , 000 sale and 

they paid $5 , 000 down , there would be no cost shown 

on this to the trustee, because the trustee has to 

pay the taxes and the trustee has to pay the 

guarantors tax, but with a ·separate check . 

So, it is not deducted at 

settlement, like it would normally be in the standard 

buyer/seller situation. ~o, this would not be the 

standard settlement statement you would see on a 

foreclosure sale to a third party. The sellers side 

would reflect a $5 , 000 credit and the balance of 
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1 $95,000 due to the trustee. 

2 Q But in a foreclosure sale to a 

3 third party, there would be a formal settlement? 

4 A There would be on the buyer's 

5 side. But all of the seller wants This is a buyer 

6 and seller document, the standar~ settlement 

7 statement . There is a buyer's side and a seller's 

8 side. The seller's side would not have· all of these 

9 charges. 

10 Q I understand that. 

11 I am asking you, and listen to my 

12 question, if you would: In a foreclosure sale, where 

13 the property is being purchased by a third party 

14 instead of the note holder, there is formal 

15 settlement and an actual transfer of funds; is there 

16 not? 

17 A That is correct. 

18 Q And that typically takes place at 

19 s ome period of time after the sale itself? 

20 A Correct . . ·: · 

21 Q And the accounting that y~u have 

22 there on -this indicates, I believe, that the net 

23 proceeds to Resolution Trust Corporation · was $283,000 

\__ 24 and some odd change? 

25.· 
.. ~ . . -

· :· -~·· \ ·:·. -• • • • -•• : -~.:..:.:·~ ~ "! ·: . .. : ~.' 
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1 A Yes, to Resolution Trust 

2 Corporation as receiver for Security Federal Savings 

3 Association , credit on principle interest and cost. 

4 Q Is there anything that you have 

5 examined anywhere in this transaction that would 

6 indicate anything more than $283,000 should have been 

7 credited to Resolution Trust Corporation? 

8 MR. BARKER: Objection, 

9 foundation, Your Honor. 

10 THE COURT: I will allow it. 

11 He can answer it, if he knows . 

12 A No . I have seen nothing other 

13 than this that indicates a credit. 

14 CROSS-EXAMINATION (CONTINUED) 

15 BY MR. RUSSELL: 

16 Q If, in fact , the balance due on 

17 this loan was in excess of the $283,000 proceeds, 

18 there would be a deficiency on that loan ; would there 

19 not? 

20 A That is correct . 

21 Q And although the exhibit that you 

22 were asked to look at which was Plaintiff's Exhibit 

23 No. 5, the settlement statement for the original 

\__ 24 transaction here in 1988 that was not signed, this 

25 foreclos ure sale could not have taken place had· the 
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actual loan not been made and the deed of trust 

recorded and the transaction ac tually taking place; 

3 could it? 

115 

4 A I would assume that is the case. 

5 I would not think that Stuart Simon would foreclose 

6 if he didn't have proper documentation. 

7 Q And the deed of trust note 

8 wouldn't be recorded unless the transaction had taken 

9 place; would it not? 

10 

11 

12 

A 

Q 

A 

The deed of trust or the note? 

The deed of trust, itself. 

It would be common practice to 

13 record a deed of trust in a transaction such as this. 

14 Q And the deed of trust that is 

15 Exhibit No. 3 here bears the same page number and . 

16 bo o k number reference as in the accounting that you 

17 

18 

19 

20 

21 

22 

23 

24 

25 

have? 

A I believe so. I would have to 

look at it , but I assume it does. 

Q Arid that does indicate that the 

$425,000 original loan was made? 

A Yes. 

000115 



1 , 
I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Mark Fleckenstein REDIRECT 

Q And if you knew the outstanding 

balance on the loan before the foreclosure sale, it 

would be possible to calculate the deficiency based 

on knowing that original balance and the amount of 

the credit from the foreclosure sale; would it not? 

A Yes . That is, in fact, how you 

do it . 

MR. RUSSELL : That is all the 

questions I have. 

THE COURT: Mr. Barker? 

MR. BARKER: Yes, sir . 

REDIRECT - EXAMINATION 

BY MR. BARKER: 

Q Mr. Fleckenstein, because there 

is an unsigned HUD 1 that does not indicate 

116 

Mr. McDonald was involved irr a transaction, that 

doesn't lead you to believe one way or the other what 

the final parties and what the final transaction was 

without seeing the actual signed HUD 1; isn't that 

true? 

A Well , if you look at a settlement 

statement, it indicates who the parties are on the 

settlement statement. So, looking at just the 

settlement statement , it just tells you the 

information that is on there. 
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1 Q Okay. 

2 
If it i .s not signed, you don ' t 

3 know whether th3t information is reliabl e or not; do 

4 you? 

5 A Well, you know , I don 't: know. 

6 The normal practice would be to sign a settlement 

7 statement . Anybody who does real estate signs their 

8 settlement statement when they do a closing. 

9 Q Is there any doubt in your mind 

10 that that original note, whereever it is, should have 

11 a notation on it in January of 199 2 that there is a 

12 $283, 000 credit that was given at that t ime? 

13 A There is no doubt in my mind that 

14 it should have that. 

15 MR . BARKER: That i s all I have . 

16 THE COURT: Thank you, 

17 Mr. Fleckenstein. 

18 You r next witness? 

19 MR. BARKER: I would like him to 

20 remain briefly, Judge . 

21 I don't have any other witnesses. 

22 I do have documents. 

23 MR. RUSSELL: Your Honor, I 

2 4 haven't had a chance to examine these, if I 

2 5 could have just a few minutes. 
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1 THE COURT: We will take a fi v e 

2 minute recess. 

3 MR. RUSSELL: Thank you. 

4 (Whereupon, a short recess was 

5 taken. } 

6 THE COURT: All right. 

7 MR. RUSSELL: Your Honor on these 

8 two documents, they appear to be 

9 authenticated, we ~ould object on 

10 relevance. I don't know what possible 

11 rel~vance they would have to this 

12 proceeding. 

13 THE COURT: All right. 

14 MR. BARKER: I have four 

15 documents. Judge, two of them come from 

16 the off ice of supervision and they are 

17 material to the very issue in this case of 

18 when does the statute of limitations under 

-
19 Am Jur, which we briefed ·and argued 

20 extensively in May, apply. 

21 The statute begins to run whether 

22 you use five or the six year statute --

23 

24 

25 . 
000118 
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THE COURT: Mr. Barker, I have 

already ruled that is a legal argument. 

is not a jury argument. If you want to 

put it in the record that is fine, bu t it 

is not happening . 

MR. BARKER: I just need --

119 

It 

THE COURT : You need to do what? 

I am trying a jury case right 

now. 

MR. BARKER: Yes, sir. 

THE COURT: And I am going to 

worry about the jury. 

This is a legal argument . I f you 

want to argue about that, you will ha ve to 

argue it some other time. 

As far as these two documents are 

concerned, I will allow those in. 

MR. RUSSELL: Which two are you 

ref erring to? 

THE COURT: The two with the 

ribbons on it. 

MR. RUSSELL: For the jury? 

THE COURT: I am going to allow 

them in, yes . 

Any other evidence? 
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MR . BARKER: Judge, the request 

for admissions that I had indicated I 

wished to be introduced into evidence. 

120 

THE COURT: For what purpose? 

MR. BARKER: Well, I think it 

becomes an issue for the jury to determine 

under the law and the facts, is there 

evidence that these folks were ever the 

holder. 

So, these requests for admissions 

are admissions by them that they were not 

the holder. 

THE COURT: 

allow that. 

MR. BARKER: 

I am not going to 

Then, there wa s the 

ruling, Your Honor, they introduced the 

motion for judgment that was filed in the 

CL-96 case. So , the final order, I 

provided a certified copy of. 

THE COURT: All right . 

going to allow that either. 

I am not 

MR. BARKER: It would be the 

Court's practice to marked those refused? 

THE COURT: No. But it is 

refu s ed in the re co rd. 
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All right. 

MR. BARKER: Judge , finally, I 

would ask that the Court admit into 

evidence the answer to interrogatories of 

the plaintiff in this case and redacting 

anything above answer to interrogatories . 

121 

THE COURT : All right . I am not 

going to allow that eithe r . 

MR. BARKER: Well 

THE COURT: I will mark these all 

refused. 

MR. BARKER : Yes , sir . 

If it please the Court , I would 

tender these answers to be marked refused . 

THE COURT : All right . 

Any other motions? 

MR . RUSSELL: Are they resting? 

MR. BARKER: Yes , sir . 

MR . RUSSELL: Your Ho nor , at this 

point we would make a motion for summary 

judgment. I would make a motion for 

partial summary judgment on the issue of 

liability. There has been no evidence to 

refute the fact that there is a liability 

on the deficiency. The only evidence 
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presented contrary to plaintiff's evidence 

is on the issue of amount. 

So, we would move for partial 

summary judgment on the issue of liability 

for the deficiency . We would request that 

the only issue for the jury be left with is 

as to the amount of liability . And we will 

present some rebuttal evidence on that, on 

the amount of damages. 

THE COURT: That motion is 

overruled at this time . 

Do you have some other evidence 

you want to present? 

MR. RUSSELL: I do. 

THE COURT : All right. 

Bring the jury back. 

MR . BARKER : Judge, I understand 

that there is some evidence that they were 

. going to t ry to proffer through 

Mr . Tallarida in an are a he has absol u tely 

no experience and knowledge of. 

THE COURT : Well, I can't read 

anybody ' s mind, Mr. Barker. 
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MR . BARKER: I understand, J udge. 

We had Mr. Fleckenstein voir dired 

beforehand and that is what I would ask to 

be done. 

THE COURT : Let see if it is 

rebuttal or not . It better be . 

(Whereupon , the jury was returned 

to the courtroom and the following 

proceedings were held in the jury's 

presence.) 

THE COURT : All right. 

MR. RUSSELL : We would call 

Mr . Tallarida . 

DIRECT EXAMINATION 

BY MR . RUSSE LL: 

Q Mr . Tallarida, you are still 

under oath ; of cou rse . You heard Mr . Fleckenstein ' s 

testimony . Prior to his testifying, had you heard 

the figure $283,000 being given as what the proper 

credit should have been from the foreclosure sale? 

A 

Q 

No, sir . 

Prior to today , had Mr. McDonald, 

Mr. Phillips or Lafayette Associates or anybody on 

their behalf ever approached NEI with a different 

figure other than the $217 , 000? 

000123 



/ 

( 
1 

2 

Timothy Tallarida 

A 

Q 

DIRECT 
12 4 

No. 

Now, if instead of a $217 , 000 

3 credit in July of ' 92 , which is what your calcula t ion 

4 uses -- If instead of that, you had applied the 

5 $283,654 . 55 that Mr. Fleckenstein testified to and 

6 applied it in January of ' 92 as he testified should 

7 have been done, were you able to calculate what 

8 difference that would have on your final amount ow~d? 

9 A Yes, I have done what I 

10 considered to be an analysis of that just real quick. 

11 Based· on the average rate of this loan being 

12 something less than 12 percent on average, I used a 

13 12 percent figure. When you consider the $66 , 000 as 

14 the principle and accrue 12 percent interest on the 

15 difference that we are discussing over a period o f 

16 almo st 3 , 000 days or almost 9 years, I come up wi th a 

17 principle and interest factor of approximately 

18 $131 , 000. 

19 Q Is that $131 ,000 a conservative 

20 estimate or a liberal estimate from the standpoint of 

21 are you erring on the side of giving more c~edit or 

22 erring on the side of giving less credit for that 

23 payment? 

~ 2 4 

25 
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A Erring on the side of giving the 

debtor more credit than he would be owed for that 

type of principle reduction or that type of payment 

in January of ' 92. 

Q 

$131,000? 

A 

$131 , 000 . 

BY MR. BARKER : 

Q 

So , it would be no mo re than 

No , it should not be no more than 

MR . RUSSELL: That is all. 

THE COURT : All right. 

Mr. Barker? 

MR . BARKER : Yes, sir. 

CROSS-EXAMINATION 

Mr. Tallarida , your testimony on 

direct today was that you were certain $217,000 

credit should be applied as of July 1992 ; correct? 

A 

Q 

Yes; sir. 

And you were unaware that the 

commissioner puts on the face of the note the amount 

that has been · applied , based on the for ecl osure; 

correct? 

A I was unaware of that, correct . 
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Q In fact, you were c omp letel y 

u n educated i n regard to Virginia foreclosure 

proceedings and credits; correct? 

A For the most part , yes, I would 

agree that Virginia foreclosure is something that I 

don't deal with every day . 

Q Okay. 

So, you are making an estimate 

now based on applicable credits and you don't know 

exactly how that law works; do you? 

MR. RUSSELL: Object as to 

what --

THE COURT: Sustained . 

CROSS-EXAMINATION (CONTI~UED ) 

BY MR. BARKER: 

Q Now, I noticed that you changed 

126 

in the exhibit where you showed a $217,000 credit on 

July 1 , '92 being -made towards the note that you 

changed the interest rate at va rious periods? 

A 

Q 

Yes, sir . 

And you didn't do that when you 

made these calculations? You didn't run through the 

periods and make that calculation; did you? 

A I gave them the benefit of t h e 

highest possible rate for the highest possible credit 
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1 for the debtor. 

2 Q This is the first time in the 

3 · discovery of this case, in the four years, that you 

4 have came up with that figure; is that correct, that 

5 you just gave on the witness stand? 

6 A I just became aware of a 

7 potential additional credit that I wasn't aware of 

8 and I responded to it . 

9 Q You are not certain that that is 

10 accurate either; are you? 

11 A What would that be, sir? 

1 2 Q The figure that you now claim is 

13 due on this note, the $131,000? 

14 What is it? Give me the exact 

15 figure? 

16 A I don't have it in front of me, 

17 sir. 

18 Q Do you have it to the penny or is 

19 it ball park or what is it? 

20 A It . is ball park. 

21 Q Best guesstimate; correct? 

22 A It is a very conservative 

23 estimate to the benefit of your client. 

24 Q As you say that , you haven't 

25 worked it out month by month, dollar for dollar; 
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1 correct? 

2 A It would work against your client 

3 to do it that way . 

4 Q No . 

5 My question is: You have not 

6 worked it out month by month and dollar for dollar; 

7 have you? 

8 A As I sit here today , no, I have 

9 not. 

10 Q You whipped it up i n the course 

11 of about three minutes; didn't you? 

12 A It was not a complicated 

13 calculation. 

14 Q And when you came up with the 

15 exhibit showing the amount due earlier that you 

16 testified to, you ran t hat on a computer and used a 

17 program to generate that ; didn ' t you? 

18 A Yes, si r. 

19 Q You didn ' t have the benefit of 

20 that program here; did you? 

21 A No, I did not . 

22 Q And you didn ' t have any benefit 

23 of any measured time frame in which to come up with a 

24 figure, rather t han hurriedly do it as rebuttal; did 

25 you? 
000128 
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1 A I d on 't u nders tand t hat . 

2 MR. BARKER : That is fi ne. I 

3 don't have an y other ques ti o n s . 

4 THE COURT: Mr. Russell? 

5 MR. RUSSELL: One foll o w- up. 

6 REDIRECT - EXAMINATION 

7 BY MR. RUSSELL: 

8 Q If you use the computer program 

9 that you used to come up with Exhibit No. 1 0 a nd 

10 calculated it based on these new fig u res you hav e 

11 just been given, would Mr. McDonald be ent i tled to 

12 more credit or less credit? 

13 THE COURT : Mr . Russell, he has 

14 already answered that question . 

15 MR . RUSSELL: Thank you . 

16 THE COURT: All right. 

17 Ladies and gentlemen, if you will 

18 go to your jury room area, we will be with 

19 you shortly. 

20 (Whereupon, the jury was excused 

21 to the jury room and the following 

22 proceedings were held out of the jury ' s 

23 presence. ) 

I 24 '--· 
25 
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THE COURT: All right, sir. 

Mr. Russell? 

MR. BARKER: Your Honor, may I 

make a motion to strike that testimony. We 

have been through discovery and been 

provided those figures. 

going on for four years 

This case has been 

THE COURT: Let me ask you 

something. Did you ever give them that 

figure? Did you ever give them the 

$280,000 figure? 

MR. BARKER: They gave that to 

me. 

THE COURT: Did you give it to 

them? 

MR. BARKER: They gave that to 

me, Your Honor. 

MR . . RUSSELL: No, sir . That . is 

absolutely untrue. 

THE COURT: I am asking the 

question, please. 

Did you give it to them? 

MR. BARKER: No, sir, they gave 

it to me. 

000130 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

\ 24 
'-. 

25 

131 

THE COURT : Okay. 

The answer is no; right? 

MR. BARKER: Yes . 

THE COURT: Your motion is 

overruled. 

All right, Mr. Russell? 

MR . RUSSELL : We reassert our 

motion for directed verdict on the issue of 

liability. I believe the Court has enough 

evidence to make a directed verdict on the 

issue of the amount of the damages. Giving 

them the benefit of the doubt and 

stipulating what the deficiency is, there 

has been no evidence to indicate a contrary 

beginning balance other than the one that 

was used. 

The only issue from all of the 

evidence is .how much credit the defend~nt 

was entitled to because of the forec l osure 

sale . There has been absolutely no 

evidence to suggest that there is not a 

deficiency judgment due and owing in this 

case, only how much it is. Giving all of 

the benefit of the doubt, that deficiency 

judgment would still be 
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1 THE COURT: $462,839.6 0 . 

2 MR. RUSSELL: And I would submit, 

3 Your Honor , that there are n o facts from 

4 which a jury could conclude otherwise . So, 

5 we would move for judgment on that basis. 

6 THE COURT: All right. 

7 Mr. Barker? 

8 MR. BARKER: Your Honor , I would 

9 move to strike the evidence of the 

10 plaintiff in this case and I will state 

11 first off what Mr. Russell has confused is 

12 the a dmission of evidence and the 

13 credibility of that evidence to be given by 

14 the jury, even if it passes the thres hold 

15 issue of admissibility which the Court has 

16 ruled on. 

17 Ultimately, it is for the jury to 

18 assess the evidence and the c redibilit y of 

19 evidence and to determine if the evidence 

20 is believable. There is more than amp l e 

21 room based on the examinati on of the 

22 witnesses and the documents that have been 

23 presented to present to the j~ry _ whether 

24 any of that evidence is credible, that has 

25 the plaintiff's jury stickers on it. 

000132 
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They have exhibits that they have 

introduced that are unsigned closing 

statements. They have exhibits that they 

have indicated --

THE COURT: Are you taking the 

position that closing didn 't happen? 

MR . BARKER: I am taking the 

position 

THE COURT: Are you taking the 

position that clos ing didn't happen; yes, 

or no? 

MR . BARKER: I am taking the 

position they haven't proved that the 

closing has happened. I am ta king the 

position that they need to have the proof 

of that . Because under the Candelar io 

decision, which I think both parties are 

familiar with and come up with jury 

instructions on, the bank o r the lender 

whoever it is needs to prove that the note 

was made. They need to prove that the 

guarantee was made, that the money was 

transferred, that there wa s a demand on the 

note and it was not paid and that there was 

a demand on the guarant~e. And moreover, 
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thi{ they were the holder of the note , ... --·-
2 --------under Lambert-ve-rsus- Barker to .entitle them -3 to the guarantee. That is their burden of 

4 proof. 

5 Simply because they come up with 

6 some unsigned documents and ask that the 

7 Court accept those into evidence does not 

8 mean that reasonable minds can't differ on 

9 the credibility and- the value of that 

10 evidence. 

11 Now, I think that they have no 

12 case. The reason that they have no case, 

13 number one, is that they aren't the holder 

14 of the note. And they state that they are 

15 not the holder of the note. And they have 

16 no idea what the note looks like at this 

17 present time. The unrefuted evidence is 

18 that the note that they· present, even the 

19 copy of the note that they present, is not 

20 anywhere what the note actuall y looks like, 

21 because the commissioner of accounts --

22 Excuse me, the trustee has recorded the 

23 credit on that note and e xpressed what, if 

24 any, deficiency is due on that note. Or 

25 there is some deficiency that is on that 

000134 
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note indicated and the commissio ner said he 

gives no opinion as to the validity of that 

deficiency that is due . 

So, we move to strike their 

evidence, further , because of the statute 

of limitations . This Court has the 

unrefuted evidence that the statute began 

to run and it is a factual matter for the 

jury if there is any facts in dispute, that 

under the law the statute begins to run 

when the 

THE COURT: I think you have said 

this one about four times; haven't you? 

And I have ruled against you on that and I 

am going to continue to. But if you want 

to keep on talking about that is fine. But 

I do want you to have it in the record. 

MR. BARKER: That is fine, Judge . 

If I can proffer. 

the Court. 

I don ' t want to irritate 

THE COURT: You are not 

irritating me. 

I am just telling you, as I said 

in your opening statement, it is a legal 

issue, not a jury issue . And it is not 

000135 



136 

1 going to be a jury issue. 

2 MR. BARKER: flere is what my 

3 understanding is of the Court's prior 

4 ruling based on its letter: That is 

5 because a statute of limitations is an 

6 affirmative defense, I need to prove facts 

7 when it started to run. My facts show from 

8 the RTC exhibits that I put into evidence 
.... 

9 that it starts to run the later of whic h 

10 the note is in default or Seasons goes into 

11 conservatorship and receivership. 

12 Those documents show that Seasons 

-13 went into conservatorship and receivership 

14 before · the September 18, 1990 default 

15 letter, because those documents from RTC 

16 shows that Seasons went into 

17 conservatorship and receivership in 19 8 9 . 

18 Moreover, the letter that is in evidence is 

19 clearly a notice of default on September 

20 18, '90 and it demands the entire amount 

21 due. The s tatue began to run at that 

22 point, Judge. 

23 
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They can ' t get there with those documents, 

there is no dispute on that . So, i n 

addition to the statute of limita t ion 

argument, obviously, we would note that the 

suit on the guarantee is barred because of 

the nonproduction of the note and they are 

not the holder of the note . 

Now, there is a defense that is 

absolute to the maker of the note , 

Lafayette Associate, that would defeat 

their cause of action, which is your 

dismissal order which was introduced or 

proffered into evidence. I don't know if 

you marked it as coming in or not. Which 

said they could not proceed on the note . 

And if they can't proceed on the note, if 

you can't win against the maker of the 

note , -the restatement of law is as clear as 

possible, you cannot proceed on the 

guarantee. It is a collateral undertaking. 
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I think in the cases of 

Candelario and the Horton case, which is a 

Virginia Supreme Court decision, Union 

Recovery versus Horton , it was clear that 

the position of the instrument s, the 

guarantee and the note, are necessary in 

order to bring the action as the assignee . 

You can ' t split those. It is 252 VA 418 . 

Additionally, the statute of 

limitations began to run on the guarantee 

wh~n it began to run on the maker . And 

Am Jur is very clear on that, Section 116 

under the guarantee section, on page 968 in 

the Virginia law . 

Finally , there is no savings 

provision whatever in this guarantee. 

Under Joslin, the U. S. District Court case 

that reviewed this very same issue, Denise 

Joslin versus Robinson, 977 FSupp 491, a 

1997 case. It is an RTC assignment to 

another entity , which brings suit. It does 

not have the note. The maker is, 

therefore, dismissed. It has an original 

guarantee and the original guarantee needs 

to have the vital language in it in order 
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to maintain the suit without t h e note, 

which is the unenforceability, invalidity 

or irregularity of any obligation guarantee 

does not effect, impair or present a 

defense to performance of the guarantee. 

In this case, paragraph 10 of 

their note says the validity, not the 

invalidity. It has no savings language, 

which allows them to proceed under 

guarantee without the note . So, we would 

submit for those reasons and the reas ons 

previously briefed to the Court, that this 

action is barred by the statute of 

limitations and it is barred by the lack of 

the note and there is complete defense now 

to the note as the statute of limitations 

has run on note . They have never filed 

under it and therefore it presents a bar in 

addition to the attempt to enforce the 

guarantee. 

THE COURT: All right . 

The defendant's motions to stri ke 

are overrule. The plaintiff's motion to 

strike is granted . 

Bring the jury back. 
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(Whereupon , the jury was returned 

to the courtroom and the following 

proceedings were held in the jury ' s 

presence . ) 

THE COURT: Ladies and gentlemen 

of the jury, after hearing all of the 

evidence and the motions and reviewing the 

exhibits and so forth submitted in this 

case, I have determined that this is a 

legal matter and not a factual matter. And 

having made that determination , it is not 

necessary for you to deliberate on the 

facts, because you do try the facts and I 

try the legal issues. Having made that 

decision, you are excused. 

I will tell you as I told t he 

other members of the panel, this is the 

last week of the term. So, you will not be 

called on for jury service fo r the next 

couple of days. So, I want to thank you on 

behalf of the County of Henrico for your 

willingness to serve as jurors during the 

past two months. I know that we went 

through a storm and a whole lot of other 

things and I know it wasn't easy for you. 
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You won't be called again for at 

least two years or maybe three years before 

you come back up on our list. So, I hope 

when you are called again in the future you 

will being wi lling to serve _as jurors. 

Thank you, very much and have a nice day. 

THE COURT: I give judgment to 

the plainti ff in the amount of $462,839.60 . 

Mr. Russell, if you will do the order, 

please. 

MR. RUSSELL: Yes, sir . Your 

Honor , the terms of the guarantee also 

provide for costs and attorneys fees. 

MR . BARKER : There is no evidence 

on that, Your Honor . 

THE COURT: All right. 

If you want to submit s omething 

on that, I will look at it . But that is my 

ruling at the present time. 

MR. RUSSELL: I will submit 

s omething in writing. 

Thank you, You r Honor . 

THE COURT: All right. 
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CERTIFICATE OF COURT REPORTER 

I, ANNETTE L. IMBRIACO , hereby 

5 certify that I, having been duly sworn, was the Court 

6 Reporter in the Circuit Court of the County of 

7 HENRICO, Virginia on the 7th day of March, 2000 , at 

8 the time of the TRIAL ~erein . 

9 I further certify that the 

10 foregoing transcript is a true and accurate record of 

11 the testimony and other incidents of the TRIAL 

12 herein . 

13 Given under my hand this 15th day 

l~ of April , 2000. 
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19 

20 

ANNETTE L . IMBRIACO 

21 * I was commiss i oned as Annette L . Evans . 
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BILL OF SALE AND ASSIGNMENT OF LOAi~S 

RESOLUTION TRUST CORPORATION, acting (i) in its capacity as either receiver 
or conservator for each Association, as more particularly set forth on Exhibit A hereto, 
(ii) on behalf of subsidiaries of such Associations and/ or (iii) in its corporate capacity 
(only for certain of such Associations for which the receivership or conservatorship 
has been terminated and the assets of which have been transferred to Resolution Trust 
Corporation in its corporate capacity) ("Assignor") hereby absolutely sells, transfers, assigns, 
sets-over and conveys to NATIONAL ENTERPRISES INC., 
a corporation organized under the laws of the State of California, ("Assignee") 
without recourse and without representations or warranties of any kind or nature: 

(a) all of Assignor's right, title and interest in and to each of the 
loans (the "Loans") identified in the loan schedule ('1..oan Schedule) attached as 
Exhioit B to the Loan Sale Agreement dated as of December 10, 1992 between 
Assignor and Assignee relating to Loan Package Number 45, together with all 
promissory notes or other evidence of indebtedness and all judgments relating 
to the Loans, if any, and together with all instruments and documents securing 
such Loans and all collateral (whether real or personal property) pledged in 
connection therewith, if any; and 

(b) all principal, interest ~r <?tber proceeds of an)'.' kind with respect . 
to the Loans (lilcluding, but not limited to, proceeds denved from the conversion, 
voluntary or involuntary, of any of the Loans into cash or other liquidated . 
property; including, without .limitation, insurance p_rocee?s and c?ndemnatl.on 
awards), but excluding any payments or other cons1derat10n received by or on 
behalf of Assignor on or before December 10, 1992 with respect to the Loans 
and applied, regardless of whether timely paid. 

DATED: December 15th, 1992 

··ASSIGNOR: 

By:~~ 
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EXHIBIT A 
POOL 45 

NAME OF ASSOCIATION 

1ST ANNAPOLIS SAVINGS BANK 
COOPER RIVER 
HABERSHAM FEDERAL S&L 
HOLLYIJOOO FED ERAL 
INVESTORS SAVINGS BANK 
JEFFERSON FEDERAL 
METROPOLITAN FEDERAL NASHVILLE 
PIONEER SAVINGS BANK, FSB 
PREFERRED SAVINGS & LOAN 
SEASONS SAVINGS BANK 
SECURITY FED SAV & LOAN ASSOC 
SENTRY FSA NORFOLK, VA 
UNITED SAVINGS BANK 

CAPACITY OF 
RESOLUTION TRUST 

CORPORATION 

RECEIVERSHIP 
CONSERVATORSHIP 

RECEIVERSHIP 
CONSERVATORSHIP 

RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 

PAGE 1 
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45 

PKG 
NO 

Total: 
Count: 

Total: 
Count: 

LOAN IO 

671890003 

=========== 

CROSS REF C/O COLL 
NUMBER CODE TYPE 

C/O 
DATE 

co 524 920109 

=========== =-=== ======== 

EXHI BIT B 

LOAN SCHEDULE 

NAME ST 

LAFAYETTE ASSOCIATES VA 

PR INCIPAL 
BALANCE 

$208,403.88 

PAGE 1 

ORIGINAL 
BALANCE 

$425,000.00 

========================== -- ================ ================= 
$9,093,040.22 $11,006,064.44 

18 
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DEED OF TRUST NOTE 

$425,000.00 Richmond, .Virginia 
October 3_, 1988 

FOR VALUE RECEIVED, the undersigned (the "Borrower") 

hereby promises to pay without offset to the order of 

SEASONS MORTGAGE CORPORATION (the "Lender, 11 which shall 

include any subsequent holder hereof) at its office at 

401 Southlake Boulevard, Richmond, Virginia 23236, or at 

such other place as the Lender may from time to time 

designate, in lawful money of the United States of America, 

the just and full principal sum of Four Hundred Twenty-Fiv e 

Thousand and No/100 Dollars ($425,000.00), with interest on 

the unpaid principal balance from the date of this Note 

~ 

until paid at the rate of eleven percent (11%) per annum for 

the first three years and then as otherwise provided herein. 

Such interest for the period of time from the date hereof 

through the last day of the current calendar month shall be 

payable in full on the date hereof. Thereafter, the 

principal and interest aforesaid shall be paid by the 

Borrower in equal monthly installments on the first day of 

each month (beginning December 1, 1988) for one hundred 

twenty (120) months as follows: · 

1. the fi r st thirty-six (36) monthly installments of 

principal and ·interest shall be in the amount of Four 

Thousand Forty-Seven and 37/100 Dollars 
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the initial interest rate of eleven percent (11%) per a nnum 

and a thirty (30) year amortization ; 

2. the initial interest rate shall be adjusted after 

the first thirty-six (36) monthly installments hereunder 

from eleven percent (11%) to an interest rate equal to three 

percent (3.0 %) over the weekly average yield on United 

States Treasury Three-year Securities (the "Three-y ear 

Treasury Index 11
), as made available by the Federal Reserve 

Board, adjusted to a constant maturity, rounded up to the 

nearest one eighth of one percent, such adjustments to be 

made as of the due date of the thirty-sixth (36th) monthly 

installment (the "Change Date '') and using the Three-year 

Treasury Index in effect on the date fifteen (15) days 

before the Change Dat.?-. The Lender will then calculate the 

amount of the monthly payments of principal a nd interest 

that will be sufficient to pay the unpaid principal balance 

owing hereunder as of the Change Date in equal monthly 

installments of that pr inc ipal and the interest, adjusted as 

aforesaid, over a twenty-seven (27 ) year period, and the 

r esult of that calculation will be the amount o f the monthly 

installments to be paid hereunder beginning with the first 

monthly installment after the Change Date and through the 

seve nty-second (72nd) monthly payment; 

3 . the interest rate adjusted as a fo resaid shall be 

again adjusted after the seventy-second ( 72nd) monthly 

ins tallme nt to an interest rate equal to three percent 
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(3.0%) over the Three-year Treasury Index, adjusted to a 

constant maturity, rounded up to the nearest one eighth of 

one percent, such adjustments to be made as of the due date 

of the seventy-second (72nd) monthly ins tallment (the 

"Second Change Date") using the Three-year Treasury Index in 

effect on the date fifteen (15) days before the Second 

Change Date . The Lender will then calculate the amount of 

the monthly. payments of principal and interest that will be 

sufficient to repay the unpaid principal balance owing as of 

the Second Change Date i n equal monthly i nsta llments of that 

principal and the interest, adjusted as provided for in this 

paragraph above, over a twenty-four (24) year period, and 

the result of tha t calculation will be the amount of the 

monthly installme nts ~ereunder beginning with the first 

monthly installment after the Second Change Date and through 

the one hundred e i ghth (108th) payment; 

4 . the interest rate adjusted as aforesaid shall be 

again adjusted after the one hundred eighth (1 08th) monthl y 

instal l ment to an interest rate equal to three percent 

(3 . 0%) over the Three-year Treasury Index, adjusted to a 

constant maturity, rounded up to the nearest one eighth of 

one percent , such adjustments to be made as of the da te of 

the one hundred eighth (108th) monthly installment (the 

"Third Change Date " ) using the Three- year Treasury Ind ex in 

effect on the date fifteen (15) days before the Third Change 

Date. The Lende r will then calculate the amount of the 
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monthly payments of principal and interest that will be 

sufficient to repay the unpaid principal balance owing as of 

the Third Change Date in equal monthly installments of that 

principal and the interest, adjusted as provided for in this 

paragraph above, over a twenty-one (21) year period, and the 

result of that calculation will be the amount of the monthly 

installments hereunder beginning with the first monthly 

installment after the Third Change Date, except as otherwise 

herein expressly provided; 

5. notwithstanding the formula contained in 

paragraphs nwnbered 2, 3 and 4 above, the interest rate 

shall never be less than five percent (5 %) per annum, and 

shall never be more than seventeen (17%) per annum, except 

in the event of a default hereunder; r 

6. notwithstanding anything above to the contrary, if 

not sooner paid, the principal balance and any interest 

accrued thereon but as o f that time unpaid shall be due and 

payable on, and in any event no later than, November 1, 

1998; and 

7. if the Three-year Treasury Index i s at any time no 

longer available, the Lender shall choose a new index 

satisfactory to it which is based upon comparable 

information, and that index shall be used ins tead for the 

calculations referred to above. 

Payments shall be applied first to interest accrued on 

the unpaid principal balance of the indebtedness evidenced 

000149 
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hereby and the remainder to the reduction of principal. In 

the event that any payment due hereunder shall not be 

received by the Lender within fifteen (15) days of the date 

it is due, a late charge of five percent (5%) of such 

payment may be charged by the Lender and shall become 

immediately due and payable. Such late charge shall apply 

individually to all late payments past due. 

In the .. event that there is a default in any payment 

when due of any principal and/or interest to be paid 

hereunder and/or a default under the Deed of Trust referred 

to below (collectively, a "default"), subject to the 

provisions hereinafter, the entire principal balance of this 

Note and all accrued and unpaid interest thereon shall 

immediately become d~ and payable at the election of the 

Lender. Failure to exercise such option shall not 

constitute a waiver of the right to exercise such option if 

the Borrower is in default hereunder. The Borrower shall 

pay all reasonable expenses incurred by the Lender in 

collecting this Note, including, without limitation, the 

fees and charges of the Lender's attorneys. 

In the event that there is a default in any payment of 

principal or interest hereunder or a default under the Deed 

of Trust, the Lender, may increase the interest rate payable 

hereunder, to the interest rate then in effect plus five 

percent (5%). 
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This Note may be extended or renewed at any time at the 

option of the Lender without notice to, or the consent of, 

the Borrower or of any person who has assumed the obligation 

hereof and without affecting the liability of the Borrower 

or of any such person. The Borrower and any guarantor, 

surety and/or endorser hereof hereby waive presentment, 

demand, notice of dishonor, protest , the benefit of any 

homestead O! other exemption, and all other demands and 

notices in connection with the execution, delivery and 

performance of and under this Note. 

This Note shall be governed by, and construed in 

accordance with, the laws of the Commonwealth of Virginia. 

This Note is secured by a Deed of Trust and Security 

Agreement of even date - herewith (the ttDeed of Trusttt) ..... 
conveying real and/or personal property located in the 

County of Henrico, Virginia , and reference is made thereto 

for rights as to acceleration o f the indebtedness evidenced 

by this Note and for provisions as to the release of 

port ion s of the real estate described therein from the lien 

of the Deed of Trust. 
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WITNESS the following signatures and seals. 

LAFAYETTE ASSOCIATES 

By~~"' A ?isEALI 
Lawrence T. Phillips 
General Partner 

PRM4 / B 
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.· 
Pay to the order of 

RESOLUTION TRUST CORPORATION 
without recourse 

~his 17th day of July 1990 

RESOLUTION TRUST CORPORATION 
as Conservator of 

SEASONS FEDERAL SAVINGS BANK 
successor in interest to 

Seasons Savings Bank, FSB, 
successor to 

Lincoln Savings and Loan Association and 
Ronzetti Mortgage and Investment Corporation 

By:~~~-~~\_:_~--.iF~~\/v\..~::..........:)~~=!~J======--~­
Ronald M. Fa[ls, Managing Agent ,.... 
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DEED OF TRUST AND SECURITY AGREEMENT 

A. INTRODUCTION. This Deed of Trust and Security 

Agreement (this "Deed of Trust") made this S ~ay of . 

October, 1988, by and among LAFAYETTE ASSOCIATES, a Virginia 

general partnership (the "Granter") , as the first party, and 

Douglas P. RUCKER, Jr., and Benjamin W. EMERSON (the 

"Trustees") .. of Henrico County, Virginia, and· Richmond, 

Virginia, respectively, as trustees ari~ as .the second 

parties, provides as follows. 

B •· CONSIDERATION AND CONVEYANCE. For and in 

consideration of the acceptance of the Note hereinafter 

_ ! described and of the making of the loan evidenced thereby 

. . ; 
i ! 

!I 
! I 
'• I 1 

and described in the Loan Commitment· mentioned below, the 

Granter does hereby grant and convey, with General Warranty 

and English Covenants of title, unto the Trustees that 

certain real estate (the "Premises"} located in the County 

of Henrico, Virginia, and described in Schedule A attached 

hereto and by this reference made a part .hereof; ... 

TOGETHER with all the easements, rights, privileges, 

remainders, reversions and appurt~n~ces thereunto belonging 

or in a..I':1Y way pertaining, ~nd all the estate, right, title, 

interest, claim or demand whatsoever of the Gran tor therein 

and- in the streets and ways adjacent thereto, either in law 

or in equity, in possession or in ·expectancy, now or 

: I 11 ' hereaf€'er acquired; 
;i 00015..\ 
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TOGETHER with all buildings, improvements and all other 

' 
1 . • 

1: structures, and all replacements thereof, now or hereafter 
I: 
I! 
I l 
ii 
i I 
I : 
! ; 

! . 

i: 
o I 

I : 

I 

I! 
11 
I! 
I! 
I 

I 
I 
I 

standing upon the Premises, or any part thereof, including 

all plant, equipment, apparatus, machinery and fixtures of 

any and every kind forming any part of such structures, 

buildings and/or improvements (collectively, the 

"Improvements"); 

TOGETHER with any and/or all personal prope~ty, 
»· 

fixtures, fittings, appliances, chattels, furniture, 

furnishings, apparatus, building materials, equipment, 

machinery and/or articles of personal property, and the 

replacements thereof, now or at any time hereafter owned by 

the Granter and affixed to, attached to, placed upon, or 

used in any way · in connection with, the complete and 

comfortable use, enjoyment, occupancy and/or operation of 

the Premises with the Improvements (collectively, the 

"Equipment"); 

TOGETHER with all leases of, and contracts relating to, 

the Premises, the Improvements and/or the Equipment, whether 

now existing or hereafter entered into, and all rents, 

income, revenue, issues and profits (the "Rents and 

Profits") arising from the Premises, the Improvements and/or 

the Equipment, provided that until the occurrence of an 

Event of Default (as herein defined) and the failure to cure 

the same as set forth below and the election of the holder 

of the Note (as herein defined) to collect the Rents and 
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Profits after such uncured Event of Default, the Grantor 

··shall have the righ t to collect and dispose of the Rents and 

Profits without restriction, and provided further that this 

assignment shall not impose upon the Trustees or the holder 

of the Note any of the Grantor's obligations under such 

leases or contracts except for obligations which arise after 

the Trustees or the holder of the Note take possession of 

! I the Premises; 
I : 

~ ·<I,: 

TOGETHER with any and all tangible or intangible 

: ! property of the Granter now or hereafter used in, aris i ng 

out of, or relating to the construction, ownership or 

I 

' ' 
operation of the Premises, the Improvements and/ or the 

' ; Equipment, including, without limitation, documents, . ' 
instruments, accounts, chattel paper; general intangibles, 

inventory and proceeds (each of the foregoing as defined in 

the Uniform Commercial Code of Virginia (the "Code")), 

architectural and engineering plans and specifications for . . 

I: the Premises, the Improvements and/or the Equipment, or any 

I' : I portion thereof, contract rights, and any funds, letters of 
, I 
I, 

j l credit or other property which are now or hereafter prov ided 
, 1 
I by the Granter to assure the payment of all indebtedness 

I 

I 
'I 

secured by this Deed of Trust and the performance of all 

obligations of the Granter to the holder of the Note under 

the ·Loan Commitment (as herein defined); and 

TOGETHER with all of the Grantor's-rights now owned or 

hereaft~r acquired to the proceeds from the sale, exchange, 
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collection or other disposition or conversion, whether 

voluntary or involuntary, of any of the Property (as herein 

defined) into cash or other liquidated claims, including, 

without limitation, all awards, payments and proceeds, 

included thereon, and the right to receive the same, which 

may be made as a result of any casualty, any exercise of the 

right of eminent domain or deed of lieu thereof, the 

alteration of the grade of any street and ariy injury to or 
,. 

decrease in the value of the Property (as herein defined) , 

together with· reasonable counsel fees, costs and 

disbursements incurred by the holder of the Note in 

connection with the collection of such awards, payments and 

proceeds; 

IN TRUST to secure the performance of the covenants 

herein contained and the payment of that certain Deed of 

Trust Note of even date herewith (the "Note") executed by 

the Granter and payable to the order of SEASONS MORTGAGE 

CORPORATION (the "Lender"), evidencing a loan in the 

original principal amount of $425,000.00 made by the Lender 

to the Granter pursuant to that certain eight (8) page 

typewritten commitment letter dated September 2, 1988, and 

any addendum thereto, signed by both the Grantor and the 

Lender (together, the "Loan Commitment"). This Deed of 

Trust shall also secure the payment of any and all 

additional indebtedness of the Grantor to the Lender related 
... 

to the Property whether as future advancements or otherwise, 
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together with any renewals or extensions of the Note and/or 

··such additional indebtedness. The Note is payable by the 

Grantor by the payment on the date hereof of interest 

thereon from the date hereof to the last day of the current 

calendar month, and thereafter in equal monthly installments 

on the first day of each month as more fully described in 

the Note and briefly described as follows. 

l. · The first thirty-six (36) monthly 

installments of principal and interest' shall be in the 

amount of Four Thousand Forty-Seven and Thirty-Seven / 100 

Dollars ($4,047.37) based on the initial interest rate of 

eleven percent (11%) per annum and a thirty (30) year 

amorti zation; the interest rate is to be ad j usted as set 

forth in the Note • 

2. If not sooner paid the principal balance and 

any interest accrued thereon shall be due and payable on, 

and in any event no later than, November 1, 1998. 

TOGETHER with and in addition to each installment of 

interest and / or of principal and interest payable under the 

provis ions of the Note, the Grantor shall pay to the Lender 

an amount of money equal to the pro rata portion of the real 

estate taxes, assessments and similar charges and casua lty, 

hazard, rent-loss and other insurance premiums next to 

become due, as estimated by the Lender, which amount o f 

money shall be sufficient to enable the Lender to pay such 

taxes , ·assessments, insurance premiums and similar charges 

5 - 000158 
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at least thirty (30) days before they are next to become 

due. Any deficit shall immediately be paid to the Lender by 

the Granter. The money so paid to the Lender and held by it 

shall not bear interest, shall not be trust funds, and, upon 

default, may be applied by the Lender on account of the 

indebtedness secured hereby. It shall be the responsibility 

of the Granter to furnish to the Lender bills or invoices 

for all such· taxes, assessments, insurance premiums and 

similar charges in sufficient time to be paid before penalty 

attaches. The rights and obligations of the Lender 

hereunder shall apply to, bind, and inure to the benefit of, 

any holder and/or assignee of the Note. In the event that 

there is a default in any payment when due of any principal 

and/or interest 'to be paid under the . Note and / or the 

occurrence of an Event of Default hereunder, the entire 

principal balance of the Note and all accrued and unpaid 

interest thereon shall immediately become due and payable at 

the election of the Lender. The Borrower shall pay all 

reasonable expenses incurred by the Lender in collecting the 

Note, including, without limitation, the reasonable fees and 

charges of the Lender's attorneys. 

C. THE PROPERTY. The Premises , the Improvements, the 

Equipment, the Rents and Profits, and all other real estate, 

fixtures, personal property and/or other property referred 

to above, as well as any interest therein now owned or held 
.· ... 
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and/or hereafter acquired by the Granter, are herein 

·· collectively referred to as the "Property". 

D. NOTEHOLDER AND NOTICE ADDRESSES. The name of the 

holder of the Note as of the date hereof is Seasons Mortgage 

Corporation, and its address, to which communications may be 

mailed or delivered, is 401 Southlake Boulevard, Richmond, 

Virginia 23236. Any notice or demand required to be sent or 

delivered to- the Granter shall be in writing . and sent or 

delivered to the Granter at its address shown on the Loan 

Commitment, or such other place as the Granter shall 

designate in writing to the Lender and the Trustees. 

E. SECURITY AGREEMENT. This Deed of Trust, in 

addition to creating and constituting a lien on real estate, 

is a security agreement and shall support any . financing 

statement showing the Lender's interest as a secured party 

with respect to any portion of the Property described in 

such financing statement, which description is hereby 

incorporated by reference. The Lender, in addition to, and 

not in lieu or in limitation of, its rights and remedies 

provided herein, shall have all of the rights and remedies 

of a secured party under the Code. The recordation of this 

Deed of Trust shall also constitute a fixture filing in 

accordance with the provisions of the Code. The Granter, at 

its ·expense, shall execute, deliver and record, from time to 

time, such further instruments as may be requested by the 
... 
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Lender to confirm the lien of, and/or the security interest 

created by, this Deed of Trust on or in any of the Property. 

F. COVENANTS. The Granter covenants and agrees as 

follows: 

1. The Granter shall pay the principal of, and 

interest on, the Note, together with all other sums 

thereunder, when and as the same shall become due, and the 

Granter shall observe and perform all other terms, 

covenants, warranties, conditions and obligations contained 

in (a) this Deed of Trust, (b) the Loan Commitment, (c) any 

other deed of trust, security agreement, assignment of 

leases and all other agreements which are now, or 

subsequently may be, executed to secure the obligations of 

the Granter to the Lender, and (d) Section 55-59, Code of 

Virginia, 1950, as amended. 

2. The Granter shall maintain the Property and 

all other property subject to this Deed of Trust in good 

condition and repair. 

3. The Granter shall not materially alter or 

demolish any of the Improvements without the prior written 

consent of the Lender, which consent shall not be 

unreasonably withheld, and shall comply with all statutes, 

ordinances and requirements of any governmental authority 

relating to the Property, and any part thereof, or the 

Grantor's operations thereat. 
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4. The Lender may, at any time, cause an 

inspection by its representatives to be made of the 

Property, and such representatives shall be permitted 

reasonable access to the Property and every part thereof, 

subject, however, to the rights of the tenants therein. If 

any such inspection shows the need of restoration, repairs 

or maintenance and the Lender makes reasonable demand · 

therefor, the Granter shall proceed within thirty (30) days 

after such demand has been made to effect such restoration, 

repairs or maintenance and shall expeditiously complete the 

same in a good and workmanlike manner to the reasonable 

satisfaction of the Lender. 

5. The Granter shall keep the Property free from 

liens which may ·hav e priority over the lien of this Deed of 

Trust, except liens for taxes not yet due, and shall not 

allow any subordinate mortgage, deed of trust or security 

: I 
1: interest to encumber the Property without the prior written 
' ! 

l j consent of the Lender which consent shall not be 

I. 
1 unreasonably withheld. 

6. In the event that any proceedings to take the 

Ii Property or any part thereof by exercise of the power of 

eminent domain are undertaken or threatened, the Granter 

,, 
1 • 
•I 

I I 
I 

I 

11 

ii 

shall give the Lender prompt notice thereof. Any award made 

to the Granter shall be paid to the Lender, and the Granter 

hereby irrevocably appoints the Lender and its assigns, as 
, '.II 

may become applicable, as its attorney-in-fact to receive 
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and give all appropriate discharges for any such award. The 

power just granted is acknowledged by the Granter to be 

coupled with an interest. Any such award shall, at the sole 

option of the Lender, be applied to the prepayment of the 

principal of the Note in inverse order of maturity of the 

installments thereof, and to the payment of accrued 

interest, if any. Notwithstanding the foregoing, in the 

event of any ' partial condemnation of the Property, the i I 
ii proceeds of which are sufficient to re~tore the Property to 
'1 · 
i I 
: i 

i I 
i ! ,! 
, I 
· 1 

i I 
;! 
Ii 

Ii 
ii 
i I 
I• 

: l 
: I 
I' I I 
11 
I 

I 

I' 

a condition in which the Property can be used for its 

inte~ded purpose, and if the Granter is not in default 

hereunder, the Lender shall make such condemnation proceeds 

available to the Granter under the same terms and conditions 

and for the same' purposes as insurance proceeds are made 

available as set forth in paragraph 9 of this Section F of 

this Deed of Trust. 

7. The Granter shall protect, indemnify and save 

harmless the Trustees and the Lender from and against all 

liabilities, obligations, claims, damages, penalties, causes 

of action, costs and reasonable expenses (including, without 

limitation, reasonable attorneys' fees and expenses) imposed 

upon, incurred by and/or asserted against, the Trustees 

and/or the Lender by reason of (a) any failure on the part 

of the Granter to perform or comply with any of the 

covenants or conditions of this Deed of Trust; (b) the 

performance of any labor or services and the furnishing of 
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any materials or other property with respect to the Property 

or any part thereof; or (c) any accident, injury to or death 

of persons or loss of or damage to property occurring on or 

about the Property or any part thereof unless such accident, 

injury to or death of persons or loss of damage to property 

is caused by the action or omission of the Trustees or the 

Lender. Any amounts payable to the Lender under this 

paragraph which are not paid within ten (10) ·days after 
·. 
' written demand therefor by the Lender shall bear interest at 

the rate set forth in the Note from the date of such demand. 

In the event that any action, suit or proceeding is brought 

against the Trustees and/ or the Lender by reason of any such 

occurrence, the Granter, upon the Lender's request, shall, 

at the Grantor's· sole expense, resist and defend such 

action, suit or proceeding or will cause the same to be 

resisted and defended by counsel designated by the Granter 

and approved by the Lender. 

8. The Granter shall keep the Premises and the 

Property insured with fire and extended coverage insurance 

for the benefit of the Lender against loss or damage by 

fire, casualties usually covered by extended coverage, 

including, without limitation, lightning, tornado and other 

windstorm, hail, explosion, riot, riot attending a strike, 

civil commotion, aircraft, missile, vehicles, smoke, 

vandalism and malicious mischief, and (as, when and to the 

extent insurance against war risks is obtainable from the 
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United States of America or any agency thereof) against war 

risks, together with such other hazard coverage as may be 

reasonably requested by the Lender from time to time, all in 

amounts approved by the Lender and covering the Premises and 

the Property for their full replacement costs less any 

excavation and foundation costs, or the amount of the loan 

secured by this Deed of Trust, whichever is greater. The 

Granter shall provide the Lender with satisfactory evidence 

of (a) public liability and property damage insurance in 

amounts sufficient to meet the requirements, if any, of the 

tenant leases assigned to the Lender as additional security 

and as approved by the Lender; (b) rent loss insurance, 

without a coinsurance provision, in an amount equal to the 

full monthly rentals due on all leases assigned to the 

Lender as additional security, for at least six (6) months; 

and (c) flood insurance in an amount and issued by companies 

or agencies satisfactory to the Lender (or evidence 

satisfactory to the Lender that the Premises are not located 

in an area designated by the Secretary of Housing and Urban 

Development as an area having special flood or mudslide 

hazards and that flood insurance is not required for the 

loan evidenced by the Note under the terms of any law, 

regulation or rule governing the Lender's activities), 

provided that in the event that the Premises shall at any 

future date be declared to be in a flood or mudslide hazard 
. ,, ~ 

area, the requirements of this provision shall be met. When 
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and to the extent required by the Lender, the Granter shall 

··keep the Property insured against any other risk regularly 

insured against by persons operating like properties in the 

locality of the Premises for the benefit of institutional 

lenders. All insurance herein provided for shall contain 

(i) standard New York (or comparable) mortgagee clauses in 

favor of the Lender as "Seasons Mortgage Corporation, 401 

Southlake Boulevard, Riclunond, Virginia 23236"; (ii) a full 

replacement cost or restoration endors~rnent; (iii) a 

provision to the effect that the waiver of subrogation 

rights by the insured does not void the coverage; and (iv) 

' 
such other special endorsements as may be required by the 

terms of the leases assigned to the Lender as additional 

security; and shall be in form and issued by companies 

approved by the Lender, which companies shall have the 

highest rating established by Best's Key Rating Guide. 

Regardless of the types or amounts of insurance required and 

approved by the Lender, the Granter shall assign and deliver 

to the Lender all original policies of insurance which 

insure against any loss or damage to the Property as 

collateral and further security for the payment of the 

indebtedness hereby secured. Not less than fifteen (15) 

days before the expiration dates of each policy required of 

the . Granter pursuant to this paragraph, the Granter shall 

deliver to the Lender a renewal policy or policies marked 

"premiufu paid" or accompanied by other evidence of full 

- 13 - 000166 
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premium payment satisfactory to the Lender; and in the event 

of a foreclosure hereunder, the purchaser of the Premises 

shall succeed to all the rights of the Granter, including 

any right to unearned premiums, in and to all policies of 

insurance assigned and delivered to the Lender pursuant to 

the provisions of this paragraph. 

9. In the event of any loss or damage to the 

Property, or any part thereof, by fire or other casualty, 

the proceeds payable by reason of the insurance referred to 

in paragraph 8 above shall be paid to the Lender. The 

Lender may, at its sole option, (a) apply such proceeds to 

the outstanding loan balance or (b) allow the proceeds to be 

disbursed for restoration work in accordance with such 

procedures as th~ Lender shall presctibe. Notwithstanding 

the above, the Lender, if Granter is not in default under 

this Deed of Trust or the Note secured hereby, agrees to 

make the proceeds of such insurance as are received by the 

Lender available to Granter to replace, repair and restore 

such portions of the Improvements that have been damaged or 

destroyed, provided that Granter, within ninety (90) days of 

the occurrence of such damage or destruction: (i) obtains 

and delivers to the Lender a contract in form acceptable to 

the Lender with a contractor acceptable to the Lender 

se~ting forth a fixed price for the repair or restoration 

work, which contract shall provide for the repair or 

replacement of the damage or destruction to a condition 

- 14 - 000167 



i I 
-· ! I 
Ii 
1 I 
: I 

i I 
' ' i 
i 
I 
I 
! 
I 

!I 
: I 
I ! 
ii 
I! 
: I 

; 1 

I 

r 

BOOK ~i5GPAGE1213 
comparable to that as existed immediately prior to such 

damage or destruction, (ii) delivers to the Lender an amount 

of money equal to the amount by which the fixed price set 

forth in such contract exceeds the insurance proceeds; ·and 

(iii) otherwise at all times complies with the terms and 

conditions of the Note and this Deed of Trust. Provided 

that these ·conditions are met, such funds shall be held by 

the Lender and released to Granter during the repair and 

replacement period in amount equal to the value or work 

performed and in place, with all of such remaining funds 

being, disbursed to Granter upon completion of the repair and 

restoration work. 

10. The Granter shall furnish to the Lender 
. . 

annually the then current rent roll and the then current 

operating statements for the Property, both in form 

satisfactory to the Lender, within ninety (90) days of the 

end of each of the Grantor's fiscal years. 

11. The Lender shall have the right to approve 

and/or reject any property management firm employed by the 

Granter to manage the Premises, , the Improvements and/or any 

portion thereof, as well as the right to require a change in 

such property management firm if, in the Lender's reasonable 

opinion, the Premises and the Improvements are not being 

capably managed or managed so as to effectively maximize the 

income potential of the Premises and/or the Improvements, ... 
and the Granter shall not employ such a property management 

- 15 - 000168 
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BOOK~ 15tiPAGE12 j_ 4 
company without first obtaining the Lender's written 

approval thereof. 

12. With respect to the Property, the Granter 

shall keep the same in good condition and repair; pay all 

general and special taxes and assessments and other charges 

that may be levied or assessed upon or against the same as 

they become due and payable; furnish to the Lender receipts 

showing payment of any such taxes and assessments; pay all 
• .. 
' 

utility charges, assessments and debts for repair or 

improvements of whatever nature now existing or hereafter 

aris~ng that may become liens upon or charges against the 

Property; comply with, or cause to be complied with, all 

requirements of any governmental authority relating to the 

Property; and promptly repair, restore, replace or rebuild 

any part of the Property which may be damaged or destroyed 

by any casualty whatsoever or which may be affected by any 

condemnation proceeding or exercise of eminent domain. 

13. Granter shall not commit, nor suffer to be 

committed, any waste of the Property; nor initiate, join in 

or consent to any change in any private restrictive 

covenant, zoning ordinance, or other public or private 

restrictions limiting or defining the uses which may be made 

of the Property, or any part thereof; nor permit any lien or 

encumbrance, of any kind or character and not consented to 

by the Lender, to accrue or remain on the Property or any 
.. o 

part thereof. 

000169 
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14. The Premises complies with all requirements 

and conditions set forth in all zoning ordinances, all 

federal, state and local governmental wetland, coastal 

waters and environmental protection acts and any other 

ecological, environmental or use restrictions and all other 

goverrunental laws, rules and regulations applicable to or 

affecting the Premises. The Granter shall continue to 

comply with ·the same now and in the future, and any failure 

to so comply shal l constitute an Event of the Default as 

hereinafter defined. In furtherance of the foregoing and 

without limiting any other rights and / or remedies of the 

Lender, in the event that there shall be filed any lien 

against the Premises by any entity with respect to any of 

the matters specified in this paragraph 14, then Granter 

agrees to cause such lien to be removed from the Premises or 

provide a bond satisfactory to the Lender insuring that the 

Lender shall continue to enjoy first lien status within 

sixty (60) days from the date that such lien is placed 

against the Premises or within such shorter period of time 

as the circumstances shall permit (but in all events at 

least five (5) days before any sale of the Premises to 

satisfy such lien) in the event that the holder of such lien 

takes the steps to cause the Premises to be sold pursuant 

thereto. Should Granter cause, suffer or permit any 

violation of any of the foregoing laws, rules and/or 

regulations, or fail to remove or provide satisfactory bond 

- 17 -
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BUUK ~15t;PAGE12:i6 
as described herein in the event of the filing of any such 

lien, then this Deed of Trust, the Note and all other 

instruments securing the Loan shall at the option of the 

Lender become immediately due and payable. 

15. The Granter is seized of the Premises in fee 

simple and has the right to convey the Premises in fee 

simple. Title to the Premises is marketable and free and 

clear of all ··encumbrances with the e x ception of those 

contained in Schedule B, Section 2 of the title insurance 

commitment submitted by the Granter to the Lender in 

accordance with the Loan Commitment. The Granter shall 

warrant and defend the title to the Premises against the 

lawful claims of all persons whomsoever. 

16. The terms and provisions of the Loan 

Commi tment are, to the e x tent that the terms thereof are not 

expressly set forth herein, incorporated herein by reference 

and made a part hereof, and they shall survive the closing 

of the loan secured and evidenced by the Note and remain in 

full force and effect. The terms and provisions of this 

Deed of Trust and/or the Note shall control over any 

inconsistencies with the terms and provisions of the Loan 

Commitment. 

17. The Grantor shall maintain the Property at 

all times so that (a) the Property is free from "hazardous 

substances" as defined by the Comprehensive Env ironmental 

Response, Compensation and Liability Act of 1980, 42 U.S.C. 

- 18 - 000171 
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§§ 9601, et~, as amended, and the regulations 

promulgated pursuant thereto, (b} the Property is not 

subject to federal, state or local regulations or liability 

because of waste materials and/or debris, "PCB's" or PCB 

items (as defined in 40 C.F.R. § 761.3), underground storage 

tanks, "asbestos" (as defined in 40 C.F.R. § 763.63), or the 

past or present accumulation, spillage or leakage of any 

substance, and (c) no condition exists which is, or may be, 

characterized by any federal or local government or agency 

as an actual or potential threat or danger to the 

environment. The Grantor shall provide to the Lender, 

within five (5) days after the Grantor's receipt thereof, 

copies of all notices from federal or local governments 

and/or agencies alleging any such threat or danger or 

alleging violation of any environmental statute, ordinance, 

regulation and/ or rule, or requesting information regarding 

the Property's compliance with the same. The Granter shall 

provide to the Lender copies of all of the Grantor's 

responses to such notices and/or requests simultaneously 

with the r esponses to such government or agency . 

G. DEFAULT. 

1. There shall be an event of default hereunder 

("an Event of Default") upon (1) failure of the Granter to 

pay as and when due and payable any installment of principal 

or interest under the Note or any extens ion or renewal 
... 

thereof or any indebtedness secured by this Deed of Trust or 

- 19 - 0001?Z 
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{2) upon failure by the Granter to duly observe any 

·covenant, representation or agreement included in this Deed 

of Trust, the Note, the Loan Commitment, or any other 

document submitted by the Granter in connection with the 

indebtedness secured hereby, for a period of fifteen (15) 

days after written notice from the Lender specifying the 

nature and extent of such failure. 

2. . If an Event of Default occurs, the Lender 

shall have available to it and may exe~cise any and/ or all 

of the applicable rights and remedies provided for in (1) 

Titles 8.9 and 55, Code of Virginia, 1950, as amended, 

(2) the Note, (3) the Deed of Trust, (4) the Loan 

Commitme nt, and (5) a ny other instrument rel a ted to the loa n 

referred to in the Loan Commitment, and such rights and 

remedies shall be cumulative and in addition to (rather than 

in limitation of) all other rights and remedies available to 

the Lender, whether legal, equitable or otherwise. This 

Deed of Trust is giv en, and shall be construed, to impose 

and confer upon the Grantor, the Trustees and the Lender all 

of the duties, rights and obl i gations set forth in Sections 

26-49, 55-59 and 55-59 . 1, Code of Virginia, 1950, as 

amended, and further to incorporate herein the following 

provisions of Section 55-60, Code of Virginia, 1950, as 

amended, by the short form references that follow: 

Exemptions waived. 

Renewals, extensions or reinstatement permitted. 

20 -
000173 
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Substitution of Trustees permitted. 

Any Trustee may act; and 

Subject to all upon default. 

3. Upon (a) the occurrence of an Event of 

Default and (b) the request of the Lender, the Trustees 

shall forthwith declare all debts and obligations secured 

hereby at once due and payable and may take possession of 

the Property ·and sel 1 the same, or any portion thereof, at 

public foreclosure auction sale in accordance with Title 55, 

Code of Virginia, 1950, as amended. Before any such sale of 

the P7operty, or any portion thereof, at public auction is 

made, there shall first be advertisement of the time, place 

and t e rms of such sale once a week for four successiv e weeks 

in some newspaper published or having. a general circulation 

in the county or city which is the site of the Premises . 

Such advertisement shall set forth a description of that 

portion of the Property to be sold and shall identi fy the 

Property by street address, if any, or if none, shall give 

the general location of the Property with references to 

streets, routes or known landmarks. The Trustees shall give 

written notice of such sale fourteen (14) days prior thereto 

by personal delivery or by certified or registered mail to 

the other owner of the Property at its last known address as 

such . owner and address appear in the r e cords of the Lender. 

The Trustees shall also give written notice of such sale to 
·" 

- 21 -
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the Grantor at its last known address as it appears in the 

·records of the Lender. 

4. The Lender may become the purchaser of any 

portion of the Property so sold, and no purchaser shall be 

required ~o see to the proper application of the purchase 

money. The Lender and the Trustees {with the permission of 

the Lender) may grant any extension, forbearance or other 

indulgence, and may release any part of the Property from 

the lien hereof. In any such foreclos.ure or upon the 

enforcement of. any other remedy of the Lender hereunder or 

under the Note, there shall be allowed and included as 

additional indebtedness, to the extent permitted by law, all 

reasonable expenditures and expenses which may be paid or 

incurred by or on behalf of the Lender and/or the Trustees 

for attorneys' fees and charges, appraisers' fees, 

publication costs, and costs involved in title insurance and 

title examination. All reasonable expenditures and expenses 

of the nature in this paragraph mentioned, and such 

reasonable expenses and reasonable fees as may be incurred 

in the protection of the Property and the maintenance of the 

lien hereof, including the fees of any attorney employed by 

the Lender and/or the Trustee in any litigation or 

proceeding affecting the Deed of Trust, the Note or the 

Premises, including probate and bankruptcy proceedings, or 

in preparation for the commencement or defense of any 

proceeding or threatened suit or proceeding, shall be 

- 22 - 000175 



' I 

'. ' 
~ i 
: I 

. · I 
. i 
·I 
I 
I 

. i 
: I 

:1 
~ I 

I 

: i 
I 
; 
i . ; 
I 

. i 

i 
I 

i I 
: I 
I• 

11 

BOUK 215tiPAGE1221 
immediately due and payable by the Granter, with interest 

thereon at the lower of the rate of eighteen percent (18%) 

per annum or the maximum rate permitted by applicable law, 

and shall be secured hereby. Unless and to the extent, if 

any, that such is prohibited by law, the proceeds of any 

such foreclosure sale shall be distributed and applied in 

the following order or priority: First, on account of all 

costs and ex~enses incident to the foreclosure proceedings, 

including all such items as are mentioried in this paragraph 

hereof; second, all other items which under the terms hereof 

constitute secured indebtedness additional to that evidenced 

by the Note, with interest thereon as herein provided; 

third , all principal and interest remaining unpaid on the 

Note; fourth, any remaining amounts due the Lender, its 

successors or assigns, as their rights may appear; and 

fifth, to the Granter. 

H. TRUSTEES. The Trustees shall be under no duty to 

take any action hereunder, except as expressly required, or 

to perform any act which would involve them in expense or in 

liability or require them to institute or defend any suit in 

respect hereof, unless properly indemnified to their 

satisfaction. All reasonable expenses, charges, counsel 

fees and other disbursements incurred by the Trustees in and 

about the administration and execution of the trusts hereby 

created, and the performance of their duties and powers 

hereunde~, shall be secured by this Deed of Trust prior to 

- 23 0001.76 
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the indebtedness represented by the Note, and shall bear 

·interest at the same rate as the Note. 

I. MISCELLANEOUS PROVISIONS. 

1. The Lender may at any time, without notice to 

any person, grant to the Granter any indulgence, forbearance 

or any extension of time for the payment of any indebtedness 

secured hereby or allow any change or substitution of or for 

any of the Property or any other collateral which may be 

held by the Lender without in any mann~~ affecting the 

liability of tne Granter or any endorsers of the 

indebtedness hereby secured and also without in any manner 

affecting or impairing the lien of this Deed of Trust. 

2. Any failure b y the Lender to insist upon 

strict performance of any of the terms and provisions hereof 

shall not be deemed to be a waiver of any such terms and 

provisions, and the Lender, notwithstanding any such 

failure, shall have the right thereafter to insist upon the 

strict performance of any and all of the terms and 

provisions of this Deed of Trust. Neither the Granter nor 

any other person now or hereafter obligated for the payment 

in whole or in part of the sums now or hereafter secured 

hereby shall be relieved of such obligation by reason of (a) 

the failure of the Lender to comply with any request of the 

Granter, or of any other person so obligated, to take action 

to foreclose or otherwise enforce a?y of the provisions 

h e r eof ·6r of any obligations secured hereby, (b) the 

- 24 - 000177 
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release, regardless of consideration, of the whole, or any 

part of, the security held for the indebtedness secured 

hereby, and/or (c) any agreement or stipulation between any 

subsequent owner or owners of the Property, or any par~ 

thereof, and the Lender to extend, from time to time, the 

time of payment or to modify the terms of the Note or this 

Deed of Trust without first having obtained the consent of 

the Granter or such other person. 

3. Upon the failure of the ·trantor to pay any 
1 i. 
• installment due under the Note or other charges 

• 1 . ' . , 
' i 

'' '! 

! : 
' ' . 

; ! 
' ; 

ii 
; I 
1, 

l l 
11 
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above-mentioned as they become due and payable, or to pay 

any other of the debts or liens above-mentioned at the time 

above-mentioned, or to insure the Property, or to deliver 

the policies of ,insurance as herein a,greed, or to perform 

any of the covenants and agreements herein, the Lender is 

hereby authorized, at its option, to insure the Property, or 

any part thereof, and to pay the costs of such insurance, 

and to pay such taxes, liens, assessments or other charges 

herein mentioned, or any part thereof, and to remedy the 

Granter' .s failure to perform hereunder and to pay the costs 

I associated therewith. The Granter shall refund on demand 

I, all sums so paid, with interest thereon at the lower of the 

rate of eighteen percent (18%) per annum or the maximum rate 

permitted by applicable law. This Deed of Trust shall stand 

as security for all sums so paid, which shall become a part 

of the · ~ndebtedness hereby secured; provided, however, that 
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000178 
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the retention of a lien hereunder for any sums so paid shall 

not be a waiver of any subrogation or substitution which the 

Lender might otherwise have had. 

4. In the event that (a) the Grantor shall fail 

to keep the Property insured in the manner and at the times 

herein provided, (b) any installment of interests or payment 

of principal is not paid at or within the time required by 

terms of the Note, (c) the actual demolition or removal of 

any of the Property is threatened, (d) ~the Granter fails ~o 

do any of the things herein agreed to be done, or (e) there 

occurs any breach of any of the terms hereof or of the Note, 

then, and in any of such events, whether or not the Lender 

has paid any of the taxes, liens or other charges, or 

procured the insurance, or remedied the Grantor's failure to 

perform, all as mentioned above, the Lender shall be 

entitled to exercise any or all remedies provided for or 

referred to in this Deed of Trust after the failure of the 

Grantor to cure the same to the extent, if a ny, permitted 

herein. 

5. No waiver or modification of this Deed of 

Trust, or of any covenant, condition or provision herein 

contained, shall be valid unless in writing and duly 

executed by both the Grantor and the Lender, and no evidence 

of any waiver or modification shall be offered or received 

in evidence in any proceeding, arbitration or litigation 

arising out of or affecting this Deed of Trust, or any 
··'' 
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rights or obligations hereunder, unless such waiver or 

modification is in writing, duly executed as aforesaid. The 

provisions of this section may not be waived except as 

herein set forth. 

J. NOTICE: THE DEBT SECURED HEREBY IS SUBJECT TO 

CALL IN FULL OR THE TERMS THEREOF BEING MODIFIED IN THE 

EVENT OF SALE OR CONVEYANCE OF THE PROPERTY CONVEYED HEREBY. 

1. , Upon the voluntary or involunt~ry sale, 

lease, exchange, assignment, conveyance'', transfer or other 

disposition (herein collectively called a "Disposition") of 

all or any portion of the Premises and / or the Improvements 

(or any interest therein) ' or all or any part of the 

beneficial ownership interest in the Granter, or in the 

event that the Granter conveys to any.other party a security 

interest in any of the Property, or voluntarily or 

involuntarily permits or suffers the Property, or any part 

thereof, to be further encumbered (herein collectively 

called an "Encumbrance"), then the Lender may , at its sole 

option, enforce any and/or all of its rights, remedies and 

recourses as set forth in this Deed of Trust for an Event of 

Default; provided, however, that the Lender shall not 

enforce such rights , remedies and recourses if it consents 

in writing to the Di sposition or Encumbrance in question. 

•I In c9nnection with determining whether to grant or withhold 
I 1 

II such consent, the determination made by the Lender shall be 

conclus~ve, and it may require as conditions to its granting 

- 27 - 000180 
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such consent (1) an increase in the rate of interest payable 

.. under the Note, (2) payment of the Lender of a transfer fee, 

{3) payment of the Lender's reasonable attorneys' fees and 

charges in connection with such Disposition or Encwnbrance, 

and / or {4) the express assumption of the payment of the 

indebtedness and performance of the obligations of the 

Gra~tor by the party to whom such Disposition will be made 

{with or without the release of Granter from liability for 

such indebtedness and obligations). / 

K. CONCLUSION. In witness whereof, the Granter has 

caused this Deed of Trust and Security Agreement to be 

exec~ted and sealed by its general partners as of the day, 

month and year first written above. 

LAFAYETTE ASSOCIATES 

By4~-rlb~ 
Lawrence T . PhiYlips 
General Partner 

COMMONWEALTH OF VLR_.G __ IN __ I_A_,, '\ 
CITY/GOUN'P¥ OF~~ , to-wit; 

~~"""'-''-=''"'-'-:::::;;:;..~~~~-

(SEAL) 

I, the undersigned, a notary public in and for the 
jurisdiction aforesaid, do hereby certify that Lawrence T. 
Phillips, whose name as general partner of Lafayette 
Associates is signed to the foregoing Deed of Trust and 
Security Agreement, has acknowledged the same before me in 
the jurisdiction aforesaid. 

.· .... 
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Given under my hand this ~day of October, 1988 . 
.~~·~.~ , 

My commission expires: }?.../JD /J~ 1o. 
, ,,tt•t . ,, ,:, ... ·} 

..... ·~ ~. ::: n . .1: ~·/ 
. ~~ .. '\" -.· .:r. 

:: .... :~ .... .. . (i, :;/·;u. :-. 
~ . . • /...~ 0 .. _. 

'=1:.__ ____ ~~::i.,.~~......,..El:::~~--=:~~~· '.~:...:.. ~ -:-J • .. 
·~ c..J . ~ 0 ~ . . 

COMMONWEALTH OF VIRG N A,j 
CITY/C~F ___.T(~,~~-=.:::..<--'-~~~~~' to-wit; 

· ;)? • • • ·I ' :" I , . : 
4jff~ ~ •. -'- ~I .' ,..... ;• 

:_:.~ . 7"•,;l - ~ I ,•'1·~··· 
,~ ;;: ~ // .•.-.. .. "· . ... .-. ·. '•, "/.• .. ,· ~ ... · 

• 1,,_. lj ·' . ,s i : "": Cj '• \ \ . 
:",.ol,•.'I ·, , ,_ .• •' \. o , t \ 

¥.~-"*~c· ·~-~! =·11 11•,····' 
·· 'fj::.~1< (.Jl .. :/ )· 

I, the undersigned, a notary public in and for the ~7 

jurisdiction aforesaid, do hereby certify that Roger J . 
McDonald, whose name as general partner of Lafayette 
As sociates is signed to the foregoing beed of Trust and 
Security Agreement, has acknowledged the same before me 
the jurisdiction aforesaid. 

in 

Given under my hand this3J day of October, 1988. 

My commission expires: /~ I D I /'f'f D. 

PRM4/A 
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SCHEDULE A 

(Legal Description of the Premises) 

PARCEL lA: 

ALL that certain lot, piece or parcel of land, lying and 
being in Henrico County, Virginia, designated as the Eastern 
20 feet of Lot 25, Plan of Putney Place, fronting on 
Lafayette Avenue, as shown on a plat of Putney Place, dated 
March 17, 1941, made by William N. Lewis, Certified Survey­
or, Richmond, Virginia, recorded in the Clerk's Office of 
the Circuit Court of Henrico County, Virginia, in Plat Book 
18, page 55; 

PARCEL lB: 

ALL that certain lot, piece or parcel of land, lying and 
being in Henrico County, Virginia, designated as the Western 
40 feet of Lot 25, Plan of Putney Place, fronting on 
Lafayette Avenue, as shown on a plat of Putney Place, dated 
March'l7, 1941, made by William M. Lewis, Certified Survey­
or, Richmond, Virginia, recorded in the Clerk's Office of 
the Circuit Court of Henrico County, Virginia, in Plat Book 
18, page 55; 

PARCEL 2: 

ALL that certain lot, piece or parcel of land lying and 
being in Henrico County, Virginia, designated as Lot 26, 
Plan of Putney Place, fronting on Lafayette Avenue, as shown 
on a plat of Putney Place, dated March 17, 1941, made by 
William M. Lewis, Certified Surveyor, Richmond, Virginia, 
recorded in the Clerk's Office of the Circuit Court of 
Henrico County, Virginia, in Plat Book 18, page 55; 

PARCEL 3: 

ALL that certain lot, piece or parcel of land lying and 
being in Henrico County, Virginia, designated as Lot 27, 
Plan of Putney Place, dated March 17, 1941, made by William 
M. Lewis, Certified Surveyor, Richmond, Virginia, recorded 
in the Clerk's Office of the Circuit Court of Henrico 
County, Virginia, in Plat Book 18, page 55; 

PARCEL 4: 

ALL that certain lot, piece or parcel of land lying and 
being in Henrico County, Virginia, designated as Lot 28, 
Plan of .Putney Place, fronting on Lafayette Avenue, as shown 

000183 
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on a plat of Putney Place, dated March 17, 1 941, made by 
William M. Lewis, Certified Surveyor, Richmond, Virginia , 
recorded in the Clerk's Office of the Circuit Court of 

··Henrico County, Virginia, in Plat Book 18, page 55; 

The lots described above are more particularly described on 
that certain plat of survey by Leland F. DySard, Land 
Surveyor, of George Stephens Associates, dated September 23, 
1988, and entitled "Boundary Survey Lots 25, 26, 27, and 28, 
Putney Place, Brookland District, Henrico Co., Virginia," a 
copy of which is attached hereto and to which reference is 
hereby made for a more particular description of such lots, 
and the conveyance of such lots provided for herein includes 
all i mprovements thereon and all appurtenances thereunto 
belonging; 

BEING the same property conveyed to Glenside Associates, a 
Virginia Limited Partnership, by deed from Lakeside Mini 
Warehouse Partnership by deed dated April 16, 1986, and 
recorded May 12, 1986, in the Clerk's Office of the Circuit 
Court of Henrico County, Virginia, in Deed Book 2003 at Page 
420. 

PRM3/BB 
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GUARANTY AGREEMENT 

A. INTRODUCTION . This is a guaranty agreement made 

in Richmond, Virginia, as of the ~ day of October, 1988, 

by and among ROGER J. MCDONALD and LAWRENCE T. PHILLIPS, as 

the first parties, the first parties being referred to 

hereafter in this agreement collectively as the 

"Guarantors", and SEASONS MORTGAGE CORPORATION (the 

"Lender") , a Virginia corporation with offices in the 

metropolitan area of Richmond, Virginia, as the second 

party. The guaranty of the Guarantors provided for in this 

agreement shall be for the benefit of the Lender, and this 

agreement recites and provides as follows. 

B. RECITALS. 

1. Pursuant to a commitment letter dated 

September 2, 1988, and containing eight (8) typewritten 

pages to Lafayette Associates (the •Borrower"), and any 

addendums thereto (together, the "Loan Commitment"), the 

Lender has agreed to make a ·· loan of $425, 000 .00 (the 

. 2. In connection therewith, the Borrower has 

agreed to execute a Deed of Trust ~~.te of even date herewith 
. . . · . . . 

payab~e to the order of the "Lender ,_in the principal amount 

of $425,000.00 '(the •Note•). . . .. _. · ... . ::.; . ; .. .. 

,: . 
3. To induce · the Lender to make the Loan and in 

consideration of the Lender's execution of the Loan 

Commitment and the making ·of the Loan .. to the .Borrower, the 

: ; 
· · Guarantors 
•: .. 

. . ··-. .. - ... . ·. . . ..· 

I 
. .· .. · .. 

: . ~ .·: .:· . . : .. :·'.: . . : ... ~-: 000105 .. '.~ :_'.:.:· . 
0 . ... ~ __ ,-.._·:_c._ . 

. -··· . ..:.:·· · ~ .. :· 
. ... "f-;·c. _:"-: . 

' 
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: I 
:1 performance under the Loan Commitment and the Deed of Trust 
: i 
jl and Security Agreement securing the Note (the "Deed of 

~I Tru s t") al 1 pursuant to this guaranty agreement . . , 
j I 

. i c. AGREEMENT. As a result of the above recitals , 

'I 
which are part of this agreement, to induce the Lender t o 

· I 

make the Loan, and for and in consideration of the premises , 

the considerati on recited above, and other good and valuable 

consideration, the receipt and sufficiency of which are 

hereby acknowledged, the Guarantors covenant and agree as 

follows. 

1. The Guarantors hereby jointly, severally and 

unconditionally guarantee to the Lender the full and prompt 

payment, and not merely collection, of all obligations 

payable by the Borrower to the Lender pursuant to the Loan 

Commitment and the Note, including without limitati on, any 

and all principal, interest, charges, expenses, costs and/or 

other amoun ts in connection therewith, as well as the 

· performance by the Borrower of its variou s obligations unde r ; I 
I 

' i the Loan Commitment and the Deed of Trust . 
' I 

. i 
, I 
: I 
. I 
: I 

· 1 

I 
I . ! 
I 

2. The guaranty set forth herein shall be a 

continuing, absolute and unconditional guaranty and shall 

remain in full force and effect until all principal , 

interest and other amounts payable under the Loan 

Commitment , the Note and the Deed of Trust have been paid in 

full. 

- 2 - 000186 
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3. This is a guaranty of payment and performance 

and not merely of collection. The Guarantors expressly 

waive any right to require that any action be brought 

against the Borrower or that recourse be had to any 

collateral for the payment of the Note or for any payment 

under the Loan Commitment and/or Deed of Trust. If the 

Borrower defaults in the payment when due of any obligation 

to the Lender under the Loan Commitment, the Note or the 

Deed of Trust, the Guarantors, upon demand by the Lender, 

without notice other than such demand and without the 

necessity for additional action by the Lender, shall 

promptly and fully pay such obligation. 

4. The Guarantors shall pay all costs and 

expenses, including the reasonable fees and charges of the 

Lender's legal counsel, incurred by the Lender in seeking to 

enforce the obligations of the Borrower under the Loan 

Commitment, the Note and/or the Deed of Trust and/or the 

obligations of the Guarantors hereunder. 

5. Until such time as all obligations guaranteed 

hereby have been paid in full and/or fully performed, the 

Guarantors shall not be subrogated to any right of the 

Lender against the Borrower or any collateral, and any funds 

or other property received at any time by the Guarantors 

from the Borrower shall be held in trust for, and shall be 

transferred to, the Lender upon demand therefor. 

000187 
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6 . Each of the Guarantors hereby waives (a) 

notice of acceptance of this guaranty; (b) presentment, 

demand and notice of dishonor; (c) notice of the financial 

condition of the Borrower; (d) the benefit of any homestead 

or other exemption; (e) extensions of time for payment of 

the obligations under the Loan Commitment, Note and/or Deed 

of Trust, and/or notice of such extensions; (f) notice of 

any failur~ of performance, breach and/or violation on the 

part of the Borrower; (g) indulgences of any and every kind 

given by the Lender to the Borrower, and (h) notice of every 

kind, including, but not limited to, notice of (1) any 

extension of time granted by the Lender to the Borrower for 

payment of the obligations under the Loan Commitment , the 

Note and/or the Deed of Trust and/or any other credit 

extended by the Lender to the Borrower ; (3) default by the 

Borrower in making any payment to the Lender and/or any 

other extension of credit by the Lender to the Borrowe r; (4) 

the grant of any credit or additional credit from the Lender 

to the Borrower , (5) acceptance by the Lender of this 

guaranty, and/or (6) acceptance by the Lender of any partial 

payment of any sum mentioned above, or of any sum due in any 

arrangement, proceeding, reorganization, bankruptcy, 

composition or insolvency proceeding, and in the event of 

such acceptance by the Le nder of partial payme nt , the 

Guarantors shal l remain jointly and severally liable for any 

unpaid balance. 
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7. Each of the Guarantors hereby agrees that (a) 

all obligations guaranteed hereby may be renewed, extended 

modified or compromised and that any security for such 

obligations may be released or otherwise dealt with by the 

Lender without notice to the Guarantors and without thereby 

releasing them from their obligations under this guaranty 

agreement, and (b) the Lender may release any of the 

Guarantors or any other guarantor without notice to any 

other of the Guarantors. 

8. If any amount payable under the Loan 

Conunitment, the Note or the Deed of Trust is paid to the 

Lender but, because of bankruptcy or similar laws relating 

to creditors' rights, such amount is repaid to the Borrower 

or to any trustee or receiver for the Borrower, such amount 

shall continue to be guaranteed hereby. 

9. In the event of any default by the Borrower 

in its obligations under the Loan Corrunitment, the Note, 

and/or the Deed of Trust, the Lender may, in its sole 

discretion, proceed against the Borrower and/or any of the 

Guarantors and shall not be deemed to have waived any of its 

rights against any of them by doing so. 

10. The r validity of any portion of this guaranty 

agreement, or any portion of any agreement or obligation 

guaranteed hereby, shall not invalidate the remainder of the 

guaranty agreement. 

000189 
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11. The Guarantors hereby consent to any and all 

forebearances and extensions of the time for any obligations 

and/or payments guaranteed hereby, to any and all changes 

and extensions of the time for any such payments, to any and 

all changes in the terms, covenants and conditions hereafter 

made or granted, and to any and all substitutions, exchanges 

and /or releases of all or any part of the collateral 

therefor, i~ any. 

12. This guaranty agreement shall be governed by, 

and construed in accordance with, the laws of the 

Commonwealth of Virginia. 

13. This guaranty agreement shall be jointly and 

severally binding upon each of the Guarantors and his or her 

respective heirs, personal representatives, successors and 

assigns, as may be or become applicable, and shall inure to 

the benefit of the Lender, its successors and assigns, as 

may be or become applicable. 

14. All notices to, or demands upon, the 

Guarantors, or a ny of them, shall be in writing addressed to 

the Guarantors at the last known address for each Guarantor 

in the records of the Lender. 

WITNESS the following signatures and seals as of the 

day, month and year first above written. 
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STATE OF VIRGINIA, at large, 
CITY /GOOtt'l'Y-OF j2~~ , to- wit: 

(SEAL) 

I , the undersigned , a Notary Public in and for the 
jurisdictio~ aforesaid, do hereby certify that Roger J. 
McDonald and· Lawrence T. Phil 1 ips , whose names are signed to 
the foregoing Guaranty Agreement bearing the date of the ~ 
day of October , 1988 , have acknowledged the s ame before me 
in my jurisd iction aforesaid . 

Given under my hand this3_.) day of Oc tober , 1988. 

My corrunission expires }Z-/ JO I J<J'JO • 

PRM4 / C 
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8. TY"E OF t.OAH: 

-~PARTMENT OF HOUSING & URBAN DEVELOPMENT I . LJ FHA 2.-o FmHA :l. G3 COHV. UHIHS. 

SETTLEMENT STATEMENT 
4. Ov>. 5 . D CONV. INS. 

8 . Fll.E NUMBER : 1. lOAlc HUMIEll: 

a. MORTGAGE INSURANCE CASE HUMIEI\: 

C. NOTE : Th is for m i s f u rn ish"1to giv• you 1 rnr1mMr of .cru1/ 1.rrl.-n«H cosn. Amountt P4id to •nd by th• un/.mUlt 19t"t or• 
Y>o-n. Ir.ms m1rk"1 " (p.o.c.r-... {>'id ounid• th• clou ng; rf>•y 1r• iho_, huy for inlorm•rion1/ purpa11s &nd u• nor 
includ«i in rf>• to r•/J. 1.5 Ol / Pll / AASSl 4 / Rs<c; c;1 

0 . NAME OF SORROWER : E. HA.ME OF SEllER: F . NAME OF l.ENOER : 

Lafayett e As.soc i a tes Glenside Associat es Seasons Moctgage Corporation 

401 Southlake Blvd. 
Richmond, VA 23235 

3008 Lafayette Avenue 
o;_ ... __ _, v• ?<??A 

G. ~RO'ERTY l.OCATION: K. SETilEMENT AGE NT I. SETIUMENT DATE: 

3008 Lafayette Avenue M. Daniel Clack 
Richmond, VA 23228 

rL.ACE OF SETTLEMENT Cctobec 3, 1988 
1C04.3 Midlothian Turnpike 
Riduoond, VA 23235 

J . SUMMARY OF BORROW£R"S TIV.HSACTION I(. SUMMARY OF SEl..LER"S TRANSACTION 

100. GROSS AMOUNT CUE FROM SOAROMll: 400. CROSS AMOUNT CUE TO SELLER: 
101 . C°"nact ufn Pf'i<• C:C:l"I . rvYI .lYl 401. Conttact ulu prk 1 c; c:tl . IYll"I rY'I 
102. ,.~ c:wooenv 402. ,enc>ft .. Q f Ol)«ty 

1ro. S.ttJ~t c.h11- tO bot'row•r fline 14001 I 1 "7 "7C: ., "' 40:3. 

'°"· 404. 

105. 405. . 
.Adiw~tnt.,.n lo, ;,..,.,, .. &Mi<tl by u11ff;,, Ml9al'llO - A.djvsrrnena fa, it~~ b,. NII# in MhMtC• 

t 06. C.rv/to-n ta•u 10 I 406. Citv/1own lun 10 
107. COUl'tv , .. " 407. C-tv 10•11 -10 10 
1 08 .~n 10 • 08. As.M"lunen n 10 --l o:J. 409. 
11 0 . 4 10. 

111 . I 411. 

112. 412 . 

120. GROSS AMOUNT DUE 

I 
420. GROSS AMOUNT DUE 

FROM BORROWER 567,752.52 TO SELLER 550,COO. OO 

200. AMOUNTS ,.AID av OR IN BEHALF Cl' lllOllllOMJll: 500- REDUCTIONS IN AMOUNT DUE TD SEl.LEA: 

~ l. Oeocnit or • .,.nnt tT'IOfWY c; fVV1 nt1 501 . e..cau dopo1i1 (1M iNITUC-.J 

202. _....,. _,,, ol ,,_ loonhl A -.c JVV'I nt1 502. S.td-• ~h«IJft 10 - Oine 14001 .,.; _r.<,< 00 
203. esr.1-.... loenbJ taken M.lbiect to 503. Ex.._ loettlll toa- IUbfoct IO 

204. - --- ., __ 
';fV1 /VI 504 . ....,.,,, ol firu mor1- io- -.c<: .,.,n A'1 

205. - - - 505. "...-o4' of second ,_,_ loeft 

206. 506. 

207. 507. 

2C&. 50IL 

20'1. loaci by sielle - .. ~ "'VI /VI 509. 1--- ... -~11-- -,.;: NV\ 00 
Att;_........,a ltW ;....,, un,,.;d btf IMIM Ad;--ftrl ,,., ·---0,. ,.,,., 

210. Cirr/- IHft IO 510 Cirrn- , .. " IO -211 . C-ty taaft n-. .rn ~~ !O 1 - - ~"70 oc: 511. eau.cy ,.,... n-r .rn 00 10 1 r\ r\A 00 c..... 05 
212.~ .. 10 512...._.....l l .. -

213. 5 1J.. 

21'. 514. -215. 515. 

2111. - 516. 

217. 517. 

21L 51L 

219. 519. 

220. TOTAL PAID BY/FOR 520.. TOTAL REDUCTION AMOUNT 
BORROWER 506,079.85 DUE SELLER 357,282.29 

::IOll.. CASH AT SETT\.EMENT FROM/TO llOfllllCMVI 100. CASH AT SETTLEMENT TOl~IU:lM SILLEll -
:301 . c. ... -· - ....... -·- lliM 1201 ~~_, _,~ "" t!"" 601. C.- _,.,duo 10 - Ct-.. 4201 ~,.,,. ~.oo ·m. Lm _,. ,..-s tw/lor t>on- uw.. 22111 - - 602. laA,.O.,Ctt0nt il\_t_M11.,(11ne5201 

506,079.85 357,282.29 

.JCU CASH(%ROMJ 6Gl. CASH(~OJ 192,717.71 
f 0 TOJ RROWER 

61,672.67 
f 0 FRO SELLER 

•. 
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-·~ -·-·"·~·' iEL .80..i44uJ670 Jul ·,92 io:s3 No . 004 P. 02 

SEIT4.~~:l;~T:~sr-NrE.M.~t!f-~~~~J;:-g~~~:.-~;;:~?¥::-=::~:~~~~·;j:~;If:~E 
TYP1' OF LOAH 

'

ALE HUl.UIEA LOAH HUMBER IUORTQAQE IHWAANCECMe HUMBER 
rt ().X)z.51 .. ' 

C . "'°'"": TN1 lcna le lllmlal>od loglw)IC&I a IC-..ntot..,..... oelllwMnlcoot•. Atno.Jrt.1 p&ld lo and byll>e _,,_..._.,..,.. ,,_,._ 

....... t ~ • (p.OA~' -· p&ld eulolclo IN c.looitlq: !hoy 1/0 - t...o let ll'ltctm&llor\al pu<J>OMI and an net lnclu49d In N ~I. 

0.H~~ ~ ... l:>(.eOrToW.f:.~:.;:·..:..;.:.:..--:=-:: eHanW&l\d)ac1i .. i01~:-::;:.::-:.:::::-:_. F:--M4Aisd1•N'ol~.~-.-_:::=:=::-:=; ·.::.: 
J>JJE8 H. PAYWE. JR. Fl'TC AB R.ECEJVEA FOii 

CWP.E E. PAYN!!. av..GONI FEOVW.. S.W1HQ8 BAHIC 

UIO I RIO Q R.AHOI PONJ 

RICHUOHO, V\AQIHIA DU9 

a.~~ 

3008 LAFAYETTE AVENUE 
COUNTY Of' HENRICO. IJ A 
AJCH-~-1503 

-1UM 

100 OOl.OHY eol.IARE. etllll: !100 

ATUNT A. Ol:OROIA )0.3111 

"-"'~ 
SlO WONJ> Tfll>DI! CVCTVI 

HOAFOUC, VA t.1610 

l. ~Dale 

07/'XJ/'92 

100. Qro&a _oW.lrc;n·8Qn·o;;;r-..:-- . -·:--=-=.'-..=:::,:::._:..::~ ~;~·~ou..-11>-s.ii.r=::.~l~::-:.:E:'. ;:;:·;:-.:: ~-.·~ .. : 
10 I . Conlt&OI ....... P<1ff $275,000.00 401. Qonlrad oalM ~ SVS,000.00 
I~. P-e1-..al "'-'Y 402. P .. oanal Prcpe<1y 

IOl. s.u~- ....,0-110 bon- llln· 140Clf C0.00 ~-

10... 404. 

106. .a&. 

:-:. -~JiialiMi'Ulof IH\t'ISW ilY Mllw Iii~;::-:--="--::::: ::".:AaiUitiMcih."b " !CimJ i>Ud.lty .... t(lil"~4~= _: . ••. : =-".. • ~ -:·. 
1oe. C11t"°"""wr.. lo 400.~tau• to 

I 07. Counry \UM lo 407. eo.,,.cy TU.I lo 

lo 40 • • ....__. lo 

109. @ . 

110. 

111 . '11 . 
Ill. ~1t. 

S276,000.00 uo. °'°" NN:AJrl. Ou. lo IHl1« '275,000.00 

IOO. AinWU Nd l>f. QtJo ~"' ecm..r~ ::-.:::·~::::-_ .. ;7;-+:.::-:::-= eoa; Roao.1c11cN in·~ oUi '° .,,.;-;;·:·-.:.-:::..:.:::-::;: -""~-- - · 
201. 0.POe/I Olf ~ mcney &27,500.00 501 . Ezc.M OePOOil 

Sl~ .911 .n 

~. ll0-4. P•yo/f-~O• lo6t1 

$41,250.00 

~toa;.:.:.;. ____________________________ +-----------~!iOI-=-·---------'"-------------------+--------·--
209. 50t. 

--·- ···· --· _,,.--.... : ~~:----:-- ·-
t10.~- 10 110. CllyAawn LIXH 

07/01R2 10 07/)QllZ $281.09 111.CounlyTuee 

%12.~ 10 111. "-........C• 

!1). 111. 

!U. 114. 

211. ., .. 
111. Ut. 
!17. 117. 

111. an. 

)0 I . Qr,,.. Amount due "°"' borr- (1ltw 1lot $275,000.00 eo 1. Oto..._,. - lo-.. is.~ C27S,000.00 
l)oz. 1..o ............... peld o)Wlat oar.,.....~:::: $S'9.031 .09 eo2. \..oN redudlotM In-· -~ '57.442.86 

~;~~~BCcf~~~~-~j_f:·~~~~~~:-·;~~~----~::~~ ~-~l~~~ 
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EXHIBIT 

" 07127192 
All..sTATE" INTERNATIONAL 
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703. Commlnlon ~d 11 t.ru.mtnl 112,376.00 
704. 

to~. C<tdlt Rtf«I • lo 

.ot. l.lonaaat lnturano. £nnfloallorl "" '° 
f07. Anumpllon fff 
&GI. 

909. 
'10. 
111. 
llQCI: ~i 'Aiiioll/ii!Byt-....W 19W'.P~ In'~ •••• :;:_::;-."!:~:;::....:::::.:::-:-::.:.::::: :.:~:: :~~ :::::~ 

llOI. lnlllfll lrcm lo 

llOt. Mono•o• 1nauranot l"ltmlum I« monthllo 

903. HU&td lneu11nc. Pittnlum lor 1 yurto 
~. 

905. 

IOOO~l~Wlh~:~::::.:::: : :.~:.::.:.:-;:::::::.:;::·:. ;:!;:;::• ••: :'.~::;'.:~. ;:~: : ~:~:!::. 
1001.Hawd lnour~ monlh1 ~ ptrmonlh 
1oot.1.1ot1geo1 l1U111~ month• 0 Nrmontll 
IOOl.Clly Pt"P"rlY tax11 montllaO ptrmonlh 
100,.Counly l't"P"rlY t.uu month• CP ptrmontll 
1005.AnntUI ~U•Mnt1 lllOllllltO Pl< month 
1ooe.Flood lnauranot month• 0 1>1rmonlh 
1007. monlh10 ptr month 
1001. 
<100.Titli OIW!lff.~ i:~~;::.·,-.;::-.~:;.: :;·.:: .·.:: :: ; ~ ": ~;;:::-. ·..:--· .::·--:::.;:: :::.-;.;:; :::-:-.::_:.::·..:;-;:;:: .,..., . 

1101.11m1mt~1. ":'~!!.v:-;F~".:....::'°'-----------------------+-------+--------1 
1102.AbllCrtOI Of T1tH a .. roh 10 

I IOUlde Examln1tlon lo VANDEVENTER, ll~ACK, MEREOITH & UAATlN $200.00 
1104.ni. tneur~ BJndtr lo 

1105.Doo<imtnl l"rtpatlllon lo 
1100.NcWy ,,. .. 

1107.Anotno'• let110 

~11okld11 •'--llama nu~1; 

I IOI.Title lneuranat LAWYERI TITLI! INSURANCE CORPORATION $909.00 

1110. Owntr'• oowraot u~.1eo.oo 

1111. 

11U. 
11 IS. 

lioo: ~ii(~'W Tr~iM etwoe• ~:~:;::...~~:-.::'.! .:::::": ::·.:-=.: ;:;·:::~::; :.: : .~ :: ::::. ;;;ow;.,;;~~~! ~-t1°ou;{1'!."!~;1~Ya~!1!:: 
ltol .~dlno 1111: !>Md: 111.00 Llot1g1g1: $18.00 
1202.Clty/o<>un!Y 1axtt1amp1: o..d: • 1ao.ao Mortoaga: $160.50 
U03.liUlt \IX/elampt; l>ffd; '641.60 Llot\oagt: *&41.50 
1t~ .orantot'1 Tax 
1to6.RllUN lff 

1300:h:tdklcin&I ~ ~'i.~ . '::~·:: : ·:.=.: : '. :_:::' :-c::r-; .... ::::::::::;~:.-.; ::;:::;:. =~: ~·.::: :~:::.~:,;':: ~:· -~-.• 
1301 .Surwyto 

1302.PtllC ln~on 10 

1303.DEUHOUENT REAL ESTATE TAXES DUE 0/6/D2 $1,687.77 
1~. 

U06. 

I haw 0&11fully rl'A.....S U.. HU0-1 6t1Ua"'•nl end 101hl belt ol my k~gt and t..1111, Ii la a true and 1ooura11 ,.tltmtnl ol oll r-lp11 

nand dllburNm1nt1 "'f"'r on my account ct by mo In lhlt llanatodon. I furtMI ctrllly tllal 1 ha,,. lfott-..d 1 , HUD-)'~ltm•nl lllalomtnl. 

( - -:_<-tJ ~~. ~~o~"-~-::z. -_j__dU»jJ1c ---

~~~A1~e.~):? 12/ - ~~ /.,__/ __ 
~YNE - / - · 1= c.,-- / - -RNEY-!N- f'AOT 
Tho Hud-1 6tl\l•m•n1 ll&ltmont wtll«l 1 h•YW p1tp1ttd I• 1 llUI and IOOUllll IC..OU 1111;!~ .. cUon. I ha .. ClUNd ot wtll OIUM lht lund110 
be dlobur..d In 110001damt • llh lhl1 tlaltmtnl. / 
VANOEVENTEA. lllAOK. LC EA EDITH .. MAATIN 

SY: _ __ ~~~~--------- 07130/9'Z 
s.ttl11111n1 "cl•nt Dalt 

WARNING: It It 1 orlma1o Mowlngly mab laJM 11Caltl'Mnl1 on lhla er any othor almllll lotm. l'tnaltlt1 upo1aonYit1n"1 oan k>olud1 a nn1 and 
lmprltonn1tnl. Fot dtl&Ua-: TIIH 1' US Codt Gtollon 1014. P'orFHAIVA,-TlUt 11 USCoiU ~don 1001 and G_:.ct_lon-'-1'-0_10'------ --- · 

., .. j._.: 
-=~=1i. ·j' " 
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VANDEVENTER, BL.ACK 10.13 

MEREDITH & MARTIN 
TRUST ACCOUNT 
500 WORLD TRADE CENTER JUL 3 I 1992 

·NORFOLK. VA. 23510 19-

SIG,ET.BANK 
ACH '" r osu:ioent Virginia 

Mcmo__....B"-'-"-1 G.___..?0~18-;..>..L..;~g=:;__· ____ _ 

. . .. . 
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Due Monlhly 

RESOLUTION TRUST CORPORATION 

SALES TRANSACTION REPORT 
FOR EACH REAL ESTA TE OWNED ASSET 

MONTH ENDING AUGUST 1992 

NOTE: A legible copy of the following must accompany this fonn: 
1. Closing Statement 
2. Approved Case 

INSTITUTION NAME: Seasons CONTRACTOR NAME Jacobson/CCF Partners 
CONTRACTOR NO.: 719-90-0507 INSTITUTION NO.: --7-18_9 ____ _ 

----------

ASSET NAME: 3008 Lafayette Avenue 
ASSET NO.: 1009464 
ASSET TYPE: 305 
DATE OF 

TRANSACTION: July 30, 1992 
BOOK VALUE: $421 ,690.00 
APPRAISED VALUE: $345,000.00 
ERV: $422,000.00 
PARTIAL SALE: 
% SOLD: 100% 

GROSS SALES PROCEEDS: 
Sales Price ol REO 
Sales Price of Personal Property 

LESS: 
Commissions 
Legal Fees 
Recording Fees 
Taxes & Insurance 
Other Closing Costs 
Earnest Money Deposits 
Amounts Financed 
Cash Discount (per Auction policy) 

GROSS PROCEEDS: 
AMOUNTS PAID PARTICIPANTS: 

CASH PROCEEDS COLLECTED: 
(Net Proceeds) 

TYPE OF SALE: 

$217,557.14 

Cash 
SOURCE OF FINANCING: Cash 

SUBSIDIARY NAME: 
(If Applicable) 

DATE LISTED WITH 
BROKER: 

STATUS CODE: Sold 
DATE MARKETABLE 
TITLE ACQUIRED: 

MARKETING 
PERIODS (days): Auction 

NO. OF BIDS: 

$275,000.00 

$12,375.00 

$18.00 
$3,599.86 

$200.00 

$41 ,250.00 

$217,557.14 

%AV: 63.06% % ERV: 51.55% 

SALE FINANCED AT MARKET RATE:----------

SOLD-LOW INCOME HOUSING: No 
---------~ NAME OF BUYER: James H. Payne, Jr. 

''Psz.'f Auc..l"'iJf"'I ca~ J 

Sf\MOt'.I di'lpvSI \'f.>f\ (:u 

SFH: Income of Household 
Number of Children In Household 
All Family Members In Household 

MFH: ADDRESS OF BUYER 8901 Rio Grande Road 
CITY Richmond ---------------ST ATE VA ZIP CODE 23229 

TYPE OF AGENCY: _____ (N - nonprofit, P - profit, S - state) 

"\--1> ~ ca tcul~k" 
bo s..,e..I uf"\ £fl.\/" 

NOTE: CASES ARE REQUIRED FOR CONSER VATORSHIP ASSETS. 
SUBSIDIARY ASSETS REQUIRE WRflTEN BOARD OF DIRECTORS 
APPROVAL 

Noted by: ---------------::- Prepared by: ____ ..,..st_e_ve_n_C:-:o,...h..,..e:-:n-:--4>CC.. __ .4111 ... ml!!~!l!l!ll!!!!!!!!l-
Oversight Manager (Date) · Date Prepared: August 18, 1992 PLAINTIFF'S 

Phone No.: (301) 577-0005 EXHIBIT 
Z: \LOTUS\WATETT 7 

FORM 3-'711 (1/91) _ 

000196 All-STATP INTERNATIONAL 



- L. SETTLEMENT CHARGES -
-""-<;_f:?MMl~SION__ba~_on pric1 I 24, 750.rn PAID FROM PAID FROM 

11iort al Commiuion {/iri• 100).., follows: Less deoosi t retained: 5,000. 0 IORROWEA"S SELLER'S ·-24,750.00 to J. Edward Seay & Assoc. I Less deposit FUNDS AT FUNDS AT 
.s to SETTLEMENT SETTLEMENT --

l.ll . Comm1n ion pi.Id at S • ttlement 24,750.00 
704. 

800. ITEMS PAYABLE IN CONNECTION WITH LOAN. 
_ 80 I. Lo• n Oriiin1tlon ftt 1.0000 " Seasons Mortgage Corp POC 14 , 250.00 
802 loi n Discount l.OOoo " Seasons Mortqaqe Corp 4 250 .00 
SOJ. App,.iu l Fu to 
BCM. Credit Atpoft to 
805. L1nd1r'1 tn1?Klion Ftt 

806. Mott9i1ge ln1ur1nc1 Appliu1ion Fet to 
907. Auumption Fu 
909. ---909. 
910 . -.... -911. 

900. ITEMS REQUIRED BY LENDER TO BE PAID IN ADVANCE 

901 . lntutst from 10-03-88 - ·- to 11-01-88 •S 129.8600 ld1y 29 3 765 . 94 
_9_02. Mori~ge lnsut1nc1 Premium for m onths to 

90J Hturd ln1u11nct Pttmium for l Yllrl 10 First VA Pronortv :> ')<;:().IV\ 
904 . YIHI to 

905. 

1000. RESERVES DEPOSITED WITH LENDER 

1001. H1urd ln1unnc1 months~ S oer month 

JOQ2 . . ~0.!.!D'...$1•.~urtnct month1 GI$ nar month 

. IQQ.~~rty Tut1 mon1h1 ~ S oer mor11h 

1004. Counti Ptopertv Taxu 6.0month••S 187 .18 Pt• month l 123.08 
. !qc>S. ~n-~~11 Aueumrnu mon!h• ii $ pu monch 

100G. ·-----·---·· month1 ii $ per month --· 1007. --· --- month1f> S per month 

1008. month1@ S per mon1h 

1100. TITLE CHARGES 

1101. Swlll•mtn1 or closing fn to -1102. Ab1t.act or tltlt uuch to - -
1103. Tille u1min1tion 10 M. Daniel Clark POC 
1104. T11l1 lntunnce bindtr 10 
1105. Document prepar11ion to Doualas P. Rucker, Jr. 2 139.50 --1106. No11rv feu to 
1107. A11ornay·1 fu1 to 

(tncludrs • bo1111t1m1 n11mbr11: I - ·--· 
1109. T11lt insurance to Guardian Title Services , Inc. Ll00.00 

(mclud•s 1bo11111rm1 numb111: I 
11 09. Lender's covr11gie s 425,000 .00 
1110. Owner'• cov111gt s 525 000.00 -· 1111. Release Fee M. Daniel Clark "° IV\ 

liii-:Wire transfer fee M. Daniel Clark R IV\_ 

·111J · c:e-cord - 2nd d/t Clerk, Ci rcuit Court lfi 1 IV\ 

1200. GOVERNMENT RECORDING AND TRANSFER CHARGES : 
11~ ~;_R~~o~~n-~ l_r~ 0_!!~ $ 10.00 ; Mo'.tgage $ 47 .00 ; Re1eue1 S 20 .00 57 ()() 20 ,.00.. : 
1 ~0~_£~ 1y/coun 1 y 11111/stampJ: Oetd S 117 .so ; Mortgoge $ 212.SO 110 IV\ 

120~ ~t!'.!_ !Ulll•'."P." Oetd S 352.50 ; Mortgage$ 637.'iO QQ() IV\ -
120-:s;rant or 's Tax _ _ _ H1<>nrico Clerk Circuit Court- 235 ,()0 
110$ Transfer Fee Henrico Clerk Circuit- r'..-. .. .- i- 1 (\(\ 

1300. ADDITIONAL SETTLEMENT CHARGES 

:Jo~ :.~'."."'~v---~~qeorge Steehens Assoc. l 486.00 ---IJC2 Pell 1ruptetton 10 

.-!~~3: cQ"urier charges to M. Dani el Clark '>O. M 

1J_o4 : r~cor£!..l.!!"! .. st mt to Clerk, Circuit Court ')() IV\ -- -
tJos . record oart cec- to Clerk Circuit Court 10 ()() 

1400. TOTAL SETTLEMENT CHARGES (enter on lines 103. Section J and 502. Section K) 
17,752.521 25,063 . 00 

1305A assign. leases to Clerk, Circuit Court 19.00 

/88551 4/88551 
Certified to be a true copy. Settlement Agent 00019? 
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September 11, 1991 

CERTIFIED, RETURN RECEIPT REQUESTED 
AND FIRST CLASS REGULAR MAIL 

Mr. }lager McDonald 
Attorney at Law 
4825 Radford Avenue 
P.O. Box 6686 
Richmond, VA 23230 

ATTN: Mr. McDonald 

RE: Demand Letter 
Loan Number: 1009464 
Original Lender: Seasons Savings Bank 

Dear Mr. McDonald: 

We have previously informed you that J acobson/CCF Partners has assumed the 
management responsibilities for the above-referenced loan. Our review of your file 
indicates that payments under the referenced loan are seriously delinquent. · 

Our records indicate that you currently owe $474,729.49 to Seasons Savings Bank. 
Your loan is delinquent by past due amounts of $53.404.66. This amount continues to 
increase with the accrual of interest each day. 

Perhaps this delinquency represented by the past due amount is the result of your 
confusion over the transfer to us of loan servicing, or some other misunderstanding on your 
part. We would welcome your efforts to vol~tarily bring your payments current or to 
refinance the outstanding debt. I must advise yo~ however, that we have retained legal 
counsel. Your failure to act within ten (10) days from the date of this letter will result in 
immediate legal action to institute foreCiosure upon the security property resulting in the 
imposition of additional sums due under the loan for attorneys' fees and costs. Only your 
prompt attention to this matter will avoid legal action. 

Please feel free to contact me at (301) 306-7608 should you have any questions in 
this regard. 

Sincerely, 

~~Vv--~ ~~"'-
Daniel F. Balkam 
Asset.Manager 

PLAINTIFF'S 
EXHIBIT 

I 
AU.-sTATE• lwtRNATIONAt 
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STUART A. SIMON, ESQUIRE 
STUART A. SIMON & ASSOCIATES 

4900 CUTSHAW AVENUE 
RICHMOND, VIRGINIA 23230 

December 17, 1991 

CERTIFIED, RETURN RECEIPT REQUESTED 
AND FIRST CLASS MAIL 

Roger J. McDonald 
4825 Radford Avenue 
Post Office Box 6686 
Richmond, Virginia 23230 

Lafayette Associates 
c/o Roger J. McDonald 
4825 Radford Avenue 
Post Office Box 6686 
Richmond, Virginia 23230 

Lafayette Associates 
3008 Lafayette Avenue 
Richmond, Virginia 2,3228 

08804.056 

Lawrence T. Phillips 
8315 Kraft Court 
Richmond, Virginia 23228 

Lafayette Associates 
c/o Lawrence T. Phillips 
8 315 Kraft Court 
Richmond, Virginia 23228 

RE: NOTICE OF ACCELERATION: 
Loan to Lafayette Associates, a Virginia general 
partnership ("Borrower"), in the original amount of 
$425,000, evidenced by an Deed of Trust Note dated 
October 3, 1988 (the "Note•) and secured by a Deed 
of Trust (the "Deed of Trust") dated October 3, 
1988, executed .by Lawrence T. Phillips, General 
Partner, and Roger J. McDonald, General Partner, 
and recorded among the land records of the County 
of Henrico, Virginia, in Deed Book 2156, at page 
1199, encumbering ·certain real property (the 

000199 ' . ' --... 
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Roger J . McDonald 
Lawrence T. Phillips 
Page 2 
December 17, 1991 

"Property"), more particularly described therein 
and referred to as the Eastern 20 feet of Lot 25, 
Western 40 feet of Lot 25, Lot 26, Lot 27, Lot 28, 
Plan of Putney Place, as shown on a plat of survey 
entitled "Boundary Survey Lots 25, 26, 27, and 28, 
Putney Place, Brookland District, Henrico Co., 
Virginia", recorded with the Deed of Trust among 
the said land records (the "Loan"). 

Asset Number: 1009464 

Dear Mr. McDonald and Mr . Phillips: 

A Notice of Default was hand delivered and/or mailed to 
you on November 5, 1991, by this firm on behalf of the Resolution 
Trust Corporation , as receiver for Seasons Federal Savings Bank 
("RTC") . You have not cured the default within the thirty (30) day 
time period required by that Notice of Default and the default 
continues. 

The RTC, by and through its agent, Jacobson/CCF 
Partners, has directed us to notify you and we hereby notif y you 
that the RTC has on this date accelerated the enti re balance of 
all unpaid sums due under the Loan. On behalf of the RTC, we 
demand immediate payment in full of $487,695.64, representing all 
sums secured by the Deed of Trust due the RTC to date under the 
terms of the Loan. The total amount due consists of $421 , 324.83 
principal; $59,864 . 10, accrued interest to December 16, 1991; 
$3,440.30 late fees; $3,066. 4 1 unpaid taxes and insurance; and 
$3,500.00 attorneys' fees. 

Please note that Stuart A. Simon, Attorney at Law 
(''Substitute Trustee") has been appointed Substi tute Trustee 
pursuant to the Deed of Trust, and recordation of a Deed of 
Appointment of Substitute Trustee among the land records of the 
County of Henrico, Virginia. The RTC, by and through its agent, 
Jacobson/CCF Partners, has delivered written instructions to the 
Substitute Trustee to institute foreclosure proceedings. We 
encourage you to cooperate with the Substitute Trustee in 
connection with the foreclosure to increase the possibility of 
active bidding on the Property at sale. Please feel free to 
contact Peter A. Dingman, Esquire, of Mays & Valentine, who is 

000200 



Roger J. McDonald 
Lawrence T. Phillips 
Page 3 
December 17, 1991 

counsel for the RTC at (703) 521-5252, 2300 Ninth Street South, 
Arlington, Virginia, 22204, for further information. 

Very truly yours, 

Stuart i. Simon _.., 
Substitute Trustee 

cc : Daniel F. Balkam, Asset Manager 
Jacobson/CCF Partners 

/ 
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511197 6.91% 5.00% 11 .91 % 30 3, 123.83 178,266.66 314,743.60 
6/1/97 6.91% 5.00% 11 .91% 31 3,227.96 181 ,494.62 314,743.60 
7/1/97 6.91 % 5.00% 11.91% 30 3, 123.83 184,618.45 314,743.60 
811197 6 .91 % 5.00% 11.91% 31 3.227.96 187,846.41 314,743.60 
9/1/97 6 .91% 5.00% 11.91% 31 3,227.96 191,074.37 314,743.60 

10/1197 6.91% 5.00% 11 .91% 30 3.123.83 194, 198.20 314,743.60 
1111197 6.91% 5.00% 11 .91% 31 3,227.96 197,426.16 314,743.60 
12/1/97 5.90% 5.00% 10.90% 30 2,858.92 200,265.06 314,743.60 

1/1196 5.90% 5.00% 10.90% 31 2,954.22 203,239.30 314,743.60 
2/1/98 5.90% 5.00% 10.90% 31 2.954.22 206,193.51 314,743.60 
3/1/98 5.90% 5.00% 10.90% 28 2,668.33 208,861.84 314,743.60 
4/1/98 5.90% 5.00% 10.90% 31 2,954.22 211 ,816.06 314,743.60 
5/1/98 5.90% 5.00% 10.90% 30 2,858.92 214.674.98 314,743.60 
6/1 /98 5.90% 5.00% 10.90% 31 2,954.22 217.629.20 314,743.60 
7/1/98 5.90% 5.00% 10.90% 30 2.858.92 220,488.12 314,743.60 
8/1/98 5.90% 5.00% 10.90% 31 2,954.22 223.442.34 314.743.60 
9/1/98 5.90% 5.00% 10.90% 31 2,954.22 226.396.56 314,743.60 

10/1/98 5.90% 5.00% 10.90% 30 2,858.92 229,255.48 314,743.60 
11 /1198 5.90% 5.00% 10.90% 31 2.954.22 232,209.69 314.743.60 
12/1/98 5.90% 5.00% 10.90% 30 2,858.92 235,068.62 314,743.60 

. 1/1 /99 5.90% 5.00% 10.90% 31 2,954.22 238,022.83 314,743.60 
2/1/99 5.90% 5.00% 10.90% 31 2,954.22 240,977.05 314,743.60 
3/1199 5.90% 5.00% 10.90% 28 2,668.33 243,645.38 314,743.60 
4/1/99 5.90% 5.00% 10.90% 31 2,954 .22 246,599.60 314,743.60 
5/1/99 5.90% 5.00% 10.90% 30 2,858.92 249,458.52 314,743.60 
6/1199 5.90% 5.00% 10.90% 31 2,954.22 252,412.74 314,743.60 
7/1/99 5.90% 5.00% 10.90% 30 2,858.92 255,271 .66 314,743.60 
8/1/99 5.90% 5.00% 10.90% 31 2.954.22 258,225.88 314,743.60 
9/1199 5.90% 5.00% 10 .90% 31 2,954 .22 261, 180.09 314,743.60 

10/1199 5.90% 5.00% 10.90% 30 2,858.92 264,039.02 314,743.60 
11 /1/99 5.90% 5.00% 10.90% 31 2,954 .22 266,993.23 314,743.60 
1211199 5.90% 5.00% 10.90% 30 2.858.92 269,852.15 314,743.60 
1/1/00 5.90% 5.00% 10.90% 31 2,954.22 272,806.37 314,743.60 
2/1/00 5.90% 5.00% 10.90% 31 2,954.22 275,760.59 314,743.60 
317100 5.90% 5.00% 10.90% 35 3,335.41 279,096.00 JH Z!IJ 60 

Tolal Principal & Interest 593,839.60 

OOOZ03 
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VIRGINIA: IN THE CIRCUIT COURT OF HENRICO COUNTY 

NATIONAL ENTERPRISES, INCORPORATED, 

Plaintiff, 

v. AT LAW NO. 

LAFAYETTE ASSOCIATES 

SERVE: 

and 

Roger J. McDonald, General Partner 
4825 Radford Avenue 
Richmond , VA 23230 

ROGER J. MCDONALD 

SERVE: 

and 

Roger J. McDonald 
4825 Radford Avenue 
Richmond, VA 23230 

LAWRENCE T. PHILLIPS 

SERVE: Lawrence T. Phillips 
1533 Presidential Drive 
Richmond, VA 23228 

Defendants. 

MOTION FOR JUPGMENT 

COMES NOW the plai ntiff, National Enterprises, Incorporat ed 

and for its Motion for Judgment states as follows: 

1 • That defendant, L~fayette Associates is a Virginia 

General Partnership. 

2. That defendants, Roger J. McDonald and Lawrence , T. 

Phillips are general partners of Lafayette Associates. 

3. That on or about October 3, 1988 the defendants entered 

into a Deed of Trust Note with Seasons Mortgage Corporation. A 

copy of said Deed of Trust Note is attached hereto and incorporated 

herein as "Exhibit A". 

000204 - I 
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4 . That on or about October 3, 1998 the defendants, Roger J . 

McDonald and Lawrence T. Phillips, executed a Guaranty Agreement, 

a copy is attached hereto as Exhibit "B" and incorporated herein by 

this reference, making them liabile for the debts of Lafayette 

Associates with respect to the Deed of Trust Note. 

5 . That pursuant to said Deed of Trust Note, Seasons 

Mortgage Corporation advanced funds to defendant and defendant 

accepted said funds. 

6. That Seasons Mortgage Corporation was placed in 

receivership and its assets became subject to the control of the 
,-

Resolut ion Trust Corporation. 

7. That pursuant to a Bill of Sale and Assi gnment of Loans, 

attached hereto as Exhi bit "C" and incorporated herein by this 

reference, Resolution Trust Corporation conveyed its full interest 

in the Note as well as the underlying obligations to the plaintiff . 

8. That pursuant to said Deed of Trust Note plaintiff has 

performed all of its obligations and after proper demand for 

payment defendants have failed to completely perform. 

9. That on or about December 17, 1991 the property secured 

by the Deed of Trust Note was foreclosed on by Resolution Trust 

Corporation ("RTC") as receiver for Seasons Savings Bank. 

10 . That on or about July 30, 1992 the RTC sold the property 

secured by the Deed of Trust Note to James H. Payne and C. E. Payne 

for $275,000 . 00. 

11. That allowing for proper credits there is an outstanding 

balance due to the plaintiff by the defendants in the amount of 

$285,187.47 with accrued interest of $94,478.41 and accruing daily 

000205 



at $.634 per day, taxes and insurance in the amount of $3,066.41, 

late fees in the amount of $3,440.30 for a total of $389,672.59 as 

evidenced by the statement of account attached hereto as Exhibit 

"C" and incorporated herein by this reference and affidavit of Jon 

D. Fleming, Asset Manager of National Enterprises , Inc. attached 

hereto as Exhibit "D" and incorporated herein by this reference. 

11 . Said Agreement allowed for attorneys fees in the event of 

default. 

12. That defendants are in breach of the Agreement. 

WHEREFORE, plaintiff prays for judgmen} against defendants, 

jointly and individually in the amount of $389,672.59 plus interest 

at the rate of 11 % from April 30 ,. 1996 until paid in full, 

attorney's fees and any and all costs deemed fair and just by the 

court. 

NATIONAL ENTERPRISES, INCORPORATED 

By: 
~~-'r---'-=-~~~----=-~~~~~~~-

f Counsel 

Jon D. Becker, Esquire \ 
DIAMONSTEIN, BECKER & STALEY, 
Post Office Box 8915 
Virginia Beach, Virginia 23450 
(804) 340-7600 

THIS IS AN ATTEMPT TO COLLECT A DEBT AND ANY INFORMATION 
OBTAINED WILL BE USED FOR THAT PURPOSE. 

OOOZGG 



Mr. Daniel F. Balkam 
Jacobson/CCF Partners 
4451-G Parliament Place 
Lanham MD 20706 

ROGER J. McDONALD 
ATTORNEY AT LAW 

4825 RADFORD A VENUE 

P. 0 . BOX 6686 
RICHMOND, VIRGINIA 23230 

December 3, 1991 

Re: Lafayette Associates Asset No. 1009464 

Dear Mr. Balkam: 

I wanted to keep you advised of two recent developments 
regarding the mini warehouse owned by Lafayette Associates. First, 
we have entered into a Management Agreement with a property management 
company allowing the property management company to take over the 
collection and operation of the minis. 

Secondly, I have listed the property with that same management 
company under an arrangement whereby we will attempt to auction the 

804·353-8582 

TELEFAX 

804·353-8476 

property for sale. This auction process will take between six to eight 
weeks. I will be meeting with a representative of the auction company 
as well as the listing agent to discuss possible terms, etc. You may 
begin to give some thought to what would be an acceptable bid if such an 
auction were to take place. The second noteholder would also have 
to be brought into the negotiations. I will keep you advised as 
things develop. 

RJM/mac 

000207 PLAINTIFF'S 
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Seotember 18, 1990 

certified Mail - Return Receipt Requested 

LAFAYETTE ASSOCIATES 
A v irg inia General Pa=tnership 
3008 Lafayette Avenue 
RichJn.ond, VA 23228 

Re: Lakeside Mini-storage 
Loan #1009464 

Gentlemen: 

Seasons Mortgage Corporation a wholly owned subsidiary of 
Seasons Federal savL:.gs Bank {formerly Seasons Savings BanJc), 
is the holder of that certain Deed of Trust Note·, date9. 
October 3, 1988, in the original principal amount of 
$425, 000. 00 (the "~Tote"). The Note is secured by, among 
other things, Deed of Trust . and Security Agreement, dated 
October 3, 1988 (the "Deed of Trust") , enCUJDl?ering the 
referenced property (the "Property") • · 

Seasons' records indicate that you have ·failed to make 
certain payments of interest due in accordance with the terms 
of the Note. In addition, late charges of 5% are due on your 
various delinquent payments. · The f ol1owinq is a breakdown of 
the past due amounts of the loan as of 9/l.8/90. 

Principal Amount 
Delinquent Interest . · 
Late Charges ·. 
Delinquent Principal 

$421,690.25 
$ 7,729.32 
$ 607.l.l. 
$ 365.42 

The total amount ot the loan principal, interest, and late 
charges now past due ecauals $430, 392. l.C?. .. 
The failure to i:iake each of the foregoing payments 
constitutes an Event of Defaul. t under the Note and Deed of 
Trust. As ·the hol-:ier of the Note, Seasons hereby demands 
ful.1 payment of all amo~ts due, within. fifte~n (15) days of 
the date of this le-:ter. Please be ad.v1.sed that unless full 
payment of all aJD.crmts due is received in the o!fice_s of 
seasons Federal · savings Bank, 40J. south.1ake Blvd., Richmond, 

:- • · :·:: ; _:· .• • -••• : . . .... _ lfl/lflj_ . lll!!llD~EF~:x~NH~~~:r!l!!!l,S~ 

P.o. Box.c32020~ ruchmontl. ·v:A·232~i~2~o· :.:=~::· .. :·~~· <~~~:'\:'.:· tii ~&;· 
Telephone: (804) 794-1600 . ·. 00020S . .. Toll Free: 800-~~-----
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ACCOUNTING OF SALE UNDER DEED OF TRUST FROM LAFAYE'ITE ASSOCIATES, 
A VIRGINIA GENERAL PARTNERSHIP, TO DOUGLAS P. RUCKER, JR. AND 
BENJAMIN W. EMERSON, TRUSTEES, DATED OCTOBER 3, 1988, AND RECORDED 
IN DEED BOOK 2156, PAGE 1199, IN THE CLERK'S OFFICE OF TH! CIRCUIT 
COURT OF HENRICO COUNTY, VIRGINIA, CONVEYING PORTIONS OF LOT 25, 
LOT 26, LOT 27, LOT 28, PUTNEY PLACE, HENRICO COUNTY, VIRGINIA 

Date of Sale: January 9, 1992 at 11:00 a.m. 

By Reaolution Tru9t Corporation, 
aa Receiver for 
seaaon• Federal savin9a 
Bank, hiqh bidder 

To David c. Doraet, CoJllJliaaioner 
ot Account• tor Cheatertield 
county, Virginia - Fee for 
auditing account ot sale and 
Clerk'• fee for recording same 

To Richmond Timea-Diapatch for 
__ . .. _ ~-dV~!:_t_~·-~~g _sale 

To Stu~lt A. Simon, Eaquire 
substitute TrUatee's Fee 

To Clerk, Circuit court of 
Henrico County - Grantor ' s 
Tax -.. 

To Resolution TrU•t corporation, 
a• Receiver tor seaaon• Federal, 
Hoteholder, payaent of current 
1992 real eatate tax•• paid 
throu9h date ot aale 

To 

To 

Maya ' Valentine - l,al fees 
and coat• incurred n connection 
with collection of aaount• due 
under the Note and Deed of Tr:Ust 

Reaolution Tru9t Corporation 
as Receiver for security Federal 
savinq• Aaaoc:iation, credit on 
principal, intereat. and costs 
ot $425,000.00 

$ 350.00 

3,106.05 

250 . 00 

293.50 

95.~. 

5,500 . 00 

283.65 ... 55 

s293.2so.oo 

$293 , 250.00 

s2u·.2sg.o0 
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TO THE JUDGES OF THE CIRCUIT . COURT OF HENRICO COUNTY, 
VIRGINIA: 

There waa exhibited tu the Commi ssioner of Account• by· the 

Fiduciary the following: 

l. Notice of sale dated December 17, 1991, to Laf ayette 

Associates, a Virginia general partnership. 

2. Copy of subject deed of trus t dated October J, 1988 . 

3. The executed note eecured by the subject deed of truat on 

which I have aade a notation of a credit from the proceed• of thla 

forecloaure aale. 
,· .· .. 

4 . Certificate of advortisement by THE RICHMOND TIM~ 

DISPATCH. 

5. Proper vouchers substantiating the disburaeaenta aet 

forth in the account of sale . 

6. No opinion is expressed by the undersigned on the a.ount 

of alleged deficiency due on· the subject note as set forth in the 

account by the Subatitute Trustee. 

I am aatiafied that proper notice of aale waa 9iven to the 

9rantora of the deed of trust, advertisement waa :aade in accor~ 

with the deed of trus t, and all funds received by th• SW,.titute 

Trustee are properly accounted for. 

I included thA Account of Sale in the liat of fiduciariu 

who•• accounts were before me for settlement, which list vaa pa.~ 

by .. on Auguat 3, 1992, at the front door of the courthouse of the 

Circuit Court of the County of Henrico, Virqinia, · ~t being tbe 

tirat Monday in said aonth, and on the date of thia report, more 

than tan daya having elapsed since such posting, I .. ttled and 

COllpl•ted the follovi nc:J . account. Ho party appe.ared to otter any 

objection th~to. 



· -·ao-O"k-.: n-s·rPi6toat2 
ACCOUNT OF SALE DATED AUGUST 14, 1992 

OF 

Sl1JART A. SIMON, SUBSTITUIE TRUSTEE 
UNDER DEED OF TRUsr FROM 

LAFAYEl'l'E ASSOCIATES, A VIRGI?-ilA 
GENERAL P ARTNERSlllP, 

DATED OCI'OBER 3, 1988, AND RECORDED IN TiiE 
CLERK'S OFFICE, cmCUIT COURT, COUNTY OF HENRICO, 

VIRGINIA IN DEED BOOK 2156, PAGE 1199 

OFFICE OF COMMISSIONER OF ACCOUNTS 

CillCUIT COOltT OJ" BDllICO C0011'1'Y 

To the Cucuit court of Henrico county: 

. Th• a.bow n&aed fiduciary •:Ull.bited before •• a abtaaent ot 
all the pro~-illhicb th-said !.iduciary had received or becoMi 
cb.arqeabl• vith and ha• disbursed during the period sated in t.be 
caption. 

I included th• aaid fiduciary in the list o! fiduciaries ..mo.. 
accounta were be!or• me !or settl-:?..ment, vhich list vaa posted at 
th• front door o! th• Courthouse of the Circuit court ot the eounty 
of Henrico on ~t 3 1 1H2, that being the first Monday in aaid 
110nth, and on the day of this report, 111ore than ten days havinq 
•lapaed since such poating, I settled and co.pleted the !ollowinq 
ta.:eount, which ia auatained by proper vouchers. 

Ricbaond, Vlli;i.nia Reapectfully, 

-·~ 4 , 19'..l. ~ '.ti'. ~ 
co-l •sio.cer Dmti 



VA 23236, on or before 5:00 P.M. , October 4, 1990, Seasons 
will proceed to exercise the remedies available to it 
pursuant to the Deed of Trust and other security documents, 
and applicable law. 

Pursuant to the Note, you are hereby notified that, effective 
November 1, 1990, the interest rate payable under the Note is 
increased to 16%. 

RES/Jmm 

E. Sanders 
ice President 

cc: William F. Andrews, Managing Agent 
Gary E. Blenden, Credit Specialist 

000209 



Office of Thrift Supervision 
Department of the Treasury 

I certify that annexed hereto are true copies of documents described below made from · 
ecords of the Office of Thrift Supervision, Department of the Treasury, successor to the 
ederal Home Loan Bank Board. Said records are in the offzcial custody of the 
issemination Branch, Records Management and Infonnation Policy Division, and are 
aintained in its offices· at 1700 G Street, Northwest, Washington, District of Columbia. 

Copy of the Office of Thrift Supervision Order Number 89-329, t:aCJltlli on 
October 18, 1989, relating to the Appointment of Conservator for, Seasons Federal Savings 
Bank. Richmond, V-ugilria consisting of two (2) pages. 

-: ... .... ~ . . 

Signed in Washington, District of Columbia, 
and the Seal of the Office of Thrift Supervision 
affixed, this 13th day of August, 1998 

. :>.: 

Celia Winter · ·· .. ~ 
Manager, DissemiiiadOn Bf.a~~}£:.: ·:· ,. · · 

- • • 'II• .;• - ; . 

. Office of Thrift S~.ion . !•. ~~ .-

I hereby certif1 that the attached records au true copies of otfi5ifll r~co_~ ~!frat -•. : . 
Cella W-mtu, u now, tmd.was at the time of signing, the M_amiger, Dissemi!'atfon}f!~d'!'e , 
rectmb aatodlanJ tmdthatfullfaith and credit should be giw!n bercertificaU;."_ilf.d!- I.~ . . 
furtber stall! that I am the penon to whom the said custodian ttports. ~. :.'")-;, ·, · 7-p-; • . ·; 

. . . . - .. . • 

. . 

~ ~ . ._. ;,~ . .:. . .:,., ~ <L!7l. ~··· · . -.. 
Catherine M. Teti, Directo! .. _::. : ... ·=·· : .~: : r. ~ ,, 
Records Management and lnfo~on Policy 

. Office of Thrift Supervision . ·. · · 

.. . ... .. ,; 

DEFENDANT'S 
. '"EXHIBIT.:.. · 

..... , ... ..\I.,. ..... ,:.;.~:. 
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OFF I CE OF THRIFT SUPERVISION 

Appointment of Conse rvator for 
Seasons Federal Savings Bank 

Richmond, Virginia 

RECITALS 

Order Number 89-329 
Date: October 18 , 1989 

A . Seasons Savings Bank, FSB, Richmond, Virginia 
("Association"), is a federally-chartered savings 
association, the accounts of which are insured by the Federal 
Deposit Insurance Corporation. 

B. The Director of the Office of Thrift Supervision 
("Director"), by Order No. 89-327 , dated October 18 , ~ 
1989, appointed the Resolution Trust Corporation as Receiver 
for the Association, and on application of the Resolution 
Trust Corporation by Order No. 89-328 , dated October 2 

18 , 1989, authorized the incorporation of and the issuance 
of a federal charter for Seasons Federal Savings Bank, 
Richmond, Virginia ("New Federal"), a Federal savings 
association organized to take over the assets and liabilities 
of the Association. 

c. Pursuant to S 5(d)(2)(B)(i) of the Home Owners' Loan 
Act of 1933, ( "HOLA") as amended by S 301 of the Financial 
Institutions Reform, Recovery, and Enforcement Act of 1989 
("FIRREA~), the Director may, without any requirement of 
notice, hearing or other action, appoint a conservator or 
receiver for a Federal savings association if the 
association, by resolution of its board of directors or of 
its members, consents to such appointment. 

D. Pursuant to S 5(d)(2)(H) of the HOLA, as amended, 
the Director, at the Director's discretion, may appoint the 
Federal Deposit Insurance Corporation or the Resolution Trust 
Corporation, as appropriate, as conservator for a savings 
association. 

E. The Resolution Trust Corporation, which organized New 
Federal by application to the Director, pursuant to 
S ll(d)(2)(F) (i) of the Federal Deposit Insurance Act, as 
amended by § 212 of FIRREA, exercises the powers of the board 
of directors of New Federal. 

OOO:c!14 



OFFICE OF THRIFT SUPERVISION 

Appointment of Conservator for 
Seasons Federal Savings Bank 

Richmond, Virginia 

Order No . 89-329 
Page 2 

ORDER 

1. Effective upon receipt of the consent of New 
Federal, by resolut i on o f its board of directors or of its 

· members, or by resoluti o n of the Resolution Trust Corporation 
e x ercising the powers of a board of directors of New Federal, 
the Director hereby appoints the Resolution Trust Corporation 
as conservator for New Federal ( "Conservator") , not for the 
purpose of liquidat i on, pursuant to subdivisions ( B) and ( H) 
of § 5(d)(2) of the HOLA , as amended. 

2. The Res o lution Trust Corporation as Conserv ato r for 
New Federal shall have t he powers of a conservator 
Federal savings association granted under HOLA, s 
the Federal Depos it Insurance A t, as amended , a 

000215 



,, .. 

Office of Thrift Supervision 
Department of the Treasury 

I certify that annexed hereto are true copies of documents described below made from 
records of the Office of Thrift Supervision, Department of the Treasury, successor to the 
·Federal Home Loan Bank Board. Said records are in the official custody of the 
Dissemination Branch, Records Management and Information Policy Division, and are 
maintained in its offices at 1700 G Street, Northwest, Washington, District of Columbia. 

Copy of the Office of Thrift Supervision Order Number 89-327, ~arw:I on 
October 18, 1989, relating to the Appointment of Receiva for, Seasons Savings Bank, 
FSB, Richmond, V-uginia consisting of one {I) page. 

~ .... ·. 
. . . 

Signed in Washington, District of Columbia, 
and the Seal of the Office of Thrift Supervision 
affixed, this 13th day of August, 1998 

Celia Winter 
Manager, Dissemination Branch 
Office of Thrift Supervision 

. · · . ; · . .-: :- :·· ·...,.~ ... 
' ~ . .... l T':J,. ~~.;?· ;-_. 

. : • ·. I hereby cutifJ that the attached records are true copies of offidal records,~ ti.at 
Cl!l1a Wlnto, ls now, 111111 wtzJ at the time of signing, the Manager, Disumination Bnau:h, (the : ; ·· 
rtt:tJnb custodlanJ 111111 that full faith and credit should be givm hu catifU:au as md.. • r ~ ;';.;,. 
furt/ta' ~that I am die person to whom the said custodian repiTTt:L 
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OFFICE OF THRIFT SUPERVISION 

Appointment of ·Receiver 
Seasons Savings B~nk, FSB 

Richmond, Virginia 

RECITALS 

Order Number 
October 18 

89-327 
' 1989 

A. Seasons Savings Bank, FSB , Richmond, Virginia 
("Association"), is a federally-chartered savings 
association, the accounts of which are insured by the Federal 
Deposit Insurance Corporation ("FDIC") . 

B. Pursuant to S 5(d)(2)(H)(ii) of the Home Owners' 
Loan Act of 1933 ("HOLA"), as amended by S 301 of the 
Financial Institutions Reform, Recovery, and Enforcement Act 
of 1989, the Director of the Office of Thrift Supervision 
("Director") shall appoint only the Federal Deposit Insurance 
Corporation or the Resolution Trust Corporation, as 
appro1·riate, as receiver for a savings association for the 
purpose of liquidation or winding up the affairs of such 
savings association . 

ORDER 

1. The Director, upon consideration of the 
administrative record, he r eby finds and determines that the 
Association is insolvent in that its assets are less than its 
obligations to its creditors and others, including its 
members; and that a ground for the appointment of a receiver 
for the Association therefore exists under S S(d)(2)(A) of 
HOLA , as amended. 

2. The Director hereby appoints the Resolut"o Trust 
Corporation as rece iver for the ssociation for t e 
of liquidation, pursuant to subd ~isions (A), (E), 
(H ) (ii) of§ 5 ( d)(2) of HOLA, a mended. 

OOOZ17 
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VIRGINIA: IN THE CIRCUIT COURT OF THE COUNT.Y OF .HENRICO 

NATIONAL ENTERPRISES, INCORPORATED 

Plaint iff, 

vs. . AT LAW NO.: CL96-808 

LAFAYETTE ASSOCIATES, ·et al . , · . 

Defendants. 

PLAINTIFF'S . ANSWERS TO DE~END~NTS~ FIRST 
DISCOVERY TO PLAINTIFF OF OCTOBER. 30, 1996 

. Comes now your defendants, Lafayette Associates, by Roger J. 

McDonald, General Partner, and Roger J. McD~n~ld, ·individually , by 

counsel, and propounds the . following discovery requests to the 

plaintiff pursuant to Part IV of the Rules of the Supreme Court of 

Virginia t~ be answered within twenty-one (21) days from the date 

of service. 

DEFINITIONS AND INSTRUCTIONS 

1 . The term "document" shall mean and include whether stored 

in electronic form and capable of reproduction or in tangible form 

any and all statements, notations, contracts, agreements, letters, . . 
reports, books, ledgers, drawings, sketches, photographs, 

telegrams, sound recordings, book of. account, catalogs, checks, 
. . 

check stubs ~ 9-nd written statements of witnesses or other persons 

having knowledge of . the per:tinent facts, whether or · not such 

documents are claimed to be privileged against discovery on any 

·. 2. Whenever _an . Interrogatories, Request for Admission, or 

Requ~st for Production of Doctiment asks for the description or 

v ·-

identification . of a 

· ·. shall include, but 

document, such identification or description \~ 

not be limited to, the nature a,;_d contentsJ'1 J 
-1Re_fus_ed_E_xhl-.. ~-it-l - , iJv ~ 

UU0218 



identification of the author or · signer, and sufficient information 

to enable a .party to identify it for. purposes of a · Request for 

Production of Documents or a Subpoena Duces Tecum. 

3. Whenever an Interrogatory, Request for Admission, or 

Request for Production of Document asks for the description or 

identification of a document, .. a · copy of such document may be 

attached to the answer to the Interrogatory, Request for Admission, 

or Request for production of Document rather than describing it in 

accordance with the foregoing definition. 

4. The term _"person" shall include individual persons , 

firms, associations, partnerships or corporations . Whenever a 

request is made for the name or identity of such a person, the 

answer shall state in addition to the full name of such person, his 

or its social security number, present home and business addresses, 

and if that be not know, the answer shall further state his or its 

last known address and the last known date he or it resided or was 

located at those addresses. 

5 . "You" or " your" is defined to include · the plaintiff, its 

agents_, representatives , attorneys, experts , investors , insurers , 

assignees, o r anyone acting on behalf of the foregoing. 

6. "Identify" or "identification" when used in reference to 

an individual means to state his full name and his present home 

and business addresses, and his present business and home telephone 

numbers. " Identify" or "identification" when used in reference to 

.a document means to state the type of document, e .g., letter, 

memoranda, telegram, chart , etc., and some means of identifying it, 

its present location and custodian. If any such document was but 

UUOA;i~ 



is not longer in your possession or subject to your control, state 

what disposition was made of it. 

7 . The Discovery Reques t shall be deemed continuing s o as to 

require supplement al answer s if you or your attorney obtain fur ther 

information between the time answers are served and the time o f 

trial . 

8 . A request for the identifi cation of any fact shall be 

deemed to include a request for the identificatio n of: 

a. all per son wi th knowl edge of such fac t and the date 

they became aware of such fact ; and 

b . All documents relating to such fact~ 

9. If the plaintiff considers any document called for in 

these Discovery Requests to be privileged from production, t hen the 

plaintiff s hould include in the answers to these Discovery Requests 

a list of documents , withheld from production, identifying each 

document by date , addressee (s ) , a uthor, title a nd subject matter . 

In addition , the plaintiff should identify those person who have 

seen the document or who were sent copies. Fin~lly, the plaint i ff 

should state the ground (s) upon which each such d ocument i s 

considered privileged . 

10. The documents reques t ed are to be produced on 11/23/96 a t 

10:00 a. m. for a period of 24 hours for photocopying and inspection 

at t he law offices of S . Keith Barker , P.C. , Suite 228 , 1500 Forest 

Avenue , P . O. Box K-150, Richmond, Virginia 23288- 0150 . 

11 ~ 11 Predecessor(s) 11 means any business form, whether or no t 

incorporated, which had all or some of its assets purchased by you 

or came to be acquired by you whether by merger, consolidation, or 

ooozzo 



otherwise . Note that the term· "predecessor ( s) " includes, but is 

not limited to, the Resolution· Trust Corp~ration, Se~sons Savings 

Bank, Seasons Mortgage Corporat~on ,. an~ Seasons Federal Savings 

the alleged note on which you .have brought this suit . The term 

" Seasons" refers to Seasons Mortgage Corporation, and/or Seasons 

Federal Savings Bank , and/or $easons Savings bank . 

1 2. The term "note" means the alleged note on ·which plaintiff 

has brought suit which ·is entitled " Deed of Trust Note" and labeled 

Exhibit A to your mot i on for .j udgment . 

RESPONSES TO REQUEST FOR PRODUCTION OF DOCUMENTS 

1. Produce each and every l etter or document allegedly sent 

by the plaintiff, or plaintiff's predecessors in interest to the 

note, which was sent to Roger J . McDonald or Lafayette Associates 

or Lawrence T. Phillips, or any lawyer or person on their behalf 

from October 30 , 1988 until present. 

RESPONSE : Letter dated April 30 , 1991, to Larry T . 
Phillips from Danny Balkam . 

Letter dated April 30 , 1991 to Roger J. McDonald from 
Danny Balkam . 

Letter date April 30, 1991 to Edward H. Bryant, Jr . from 
Danny Balkam . 

Letter dated September 11, 1991 to Roger McDonald from 
Daniel F . Balkam . 

Letter dated October 28 , 1991 to Lafayette Associates of 
Virginia from Seasons Mortgage Corporation. 

Letter dated September 18, 1990 to Lafayette Associates 
from Raymond E. Sanders. 

Letter dated October 1 , 1992 to S . Keith Barker, Esquire 
from Raymond E . Sanders. 

Letter dated August 23, 1989 to Roger J . Mcdonald, 
Lafayette Associates , from Eric C. Carter. 

OOOZZ1 
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Letter dated November 28, 1989 to Roger J . Mcdonald , 
Lafayette Associat es, from Eric C . Carter ~ 

Letter d ated Apri l 9 , 1990 to Lafayette Associa tes , from 
Victor ia D. Barnes . 

Letter dated June 4, 1990 to Lafayette Associates , from 
Victoria D. Barnes. 

Letter dated June 26 , 1990 to Lafayette Associates , from 
Victor ia D. Barnes. 

Letter dated July 11, 1990 to Lafayette Associates, from 
Victor ia D. Barnes. 

Letter d a ted September 5 , 1990 to Lafayette Associates, 
f rom Victoria D. Barnes . 

Letter dated January 19 , 1989 to Lafayette Assoc i ation of 
Virginia from Diane M. Bryant . 

Letter dated November 8, 1988 to Roger J. McDonald from 
Amy Jo Mcveigh . 

Letter dated August 23 , 1989 to Roger J . McDona ld from 
Eric C. Cater. 

Letter dated February 12 , 1990 to Lafayette Associates 
from Raymond E. Sanders . 

Letter dated June 21 , 1990 to Lafayette Associates, c / o 
Roger J . McDonald from Raymond E. Sanders . 

Letter dated June 21, 1990 to Lafayette Associates, c/o 
Lawrence T. Phillips from Raymond E. Sanders . · 

Letter dated September 6 , 1990 to Roger J. McDonald from 
Raymond E . Sanders . 

Letter dated July 27, 1989 to Lafayette Associates from 
Amy Jo Mcveigh. 

Letter dated October 25, 1989 to ·Lafayette Associates 
from Amy Jo Mcveigh . 

Letter dated July 27, 1989 to Lafayette Associates from 
Amy Jo McVeigh . 

Letter dated September 11 , 199 1 to Lafayette Associates 
from Daniel F . Balkam. 

Letter dated December 11, 1991 to all defendants from 
Stuart A. Simon . 
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2. Produce for photocopying and inspection each and every 

letter or document which Lafayette Associates, Roger J . McDonald or 

Lawrence T . Phillips allegedly sent to N~tional Enterprises, Inc., 

or any predecessor in interest to the note from October 30, 1988 

until present. 

RESPONSE: Letter dated June 17, 1991 to Danny Balkam 
from Roger J. McDonald. 

Letter dated December 3, 1991 to Daniel F. Balkam from 
Roger J. McDonald. 

Letter dated November 15, 1988 to Amy Jo Mcveigh from 
Roger J. McDonald . 

Letter dat"ed September 27, 1988 to Seasons Mortgage 
Corporation from Roger J. McDonald . 

Letter dated January 17, 1990 to Raymond E. Sanders from 
Larry Phillips. 

Letter dated December 6, 1990 to Raymond E. Sanders from 
Roger J. McDonald . 

3. Produce each and every document related in any way to the 

facts or circumstances surrounding the alleged loss, destruction or 

unavailability of the note. 

RESPONSE: See attached Lost/Destroyed Not / Agreement with 
regard to the Deed of Trust Note and Guaranty. Also see attached 
Affidavit, dated May 10, ·1996, with attached Bill of Sale and 
Assignment of Loans and Receipt of Proceeds. 

4 . Produce each and every letter mai led by Raymond E . 

Sanders or Victoria D. Barnes of Season Federal Savings Bank t o 

Roger_ J. McDonald or Lafayette Associates from May 1990 through 

.November 1 , 1990. 

RESPONSE: Letter dated September 18, 1990 to Lafayette 
Associates from Raymond E. Sanders. 

Letter dated June 4, 1990 to Lafayette 
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Associates, from Victoria D. Barnes . · 

Letter dated June 26; 1990 to Lafayet~e Associates, from 
Victoria D. Barnes. 

Letter dat~d July 11 , 1990 to Lafayette Associates, from 
Victoria D. Barnes. 

Letter dated September 5 , 1990 to Lafayette Associates, 
from Victoria D. Barnes. 

Letter date d June 21 , 1990 to Lafayette Associates, c/o 
Roger J . McDonald from Raymond E. Sanders . 

Letter dated June 21, 1990 to Lafayette Associates , c/o 
Lawrence T. Phillips from Raymond E. Sanders. 

Letter dated September 6, 1990 to Roger J. McDonald from 
Raymond E. Sanders .. 

5 . Produce each and every document related in any way to the 

date and amount of each payment received by plaintiff or its 

predecessors i n interest to the note . 

RESPONSE : See Resolution Trust Corporation Sales 
Transaction Report dated Augus t 18 , 1992 . See attached Statement 
of Account and copies of checks dated November 15, 1990 in the 
amount of $3 ,200. 00 , November 15, 1990 in the amount of $84 7 .37 and 
December 6, 1990 in the amount of $4,047.37. 

6. Produce each and every document related in any way to the 

loss of the original note.· 

RESPONSE: See response to Request for Production number 
3 . 

7. As to the reques ts for admissions below, if you deny any 

such request , produce each and every document which provides a 

factual basis for your denial of the request. 

RESPONSE: 
McDonald , Lawrence T. 
McDonald , Lafayette 
Lafayette Associates 

Letter dated December 17, 1991 to Roger J . 
Phillips, Lafayette Associates, c/o Roger J . 
Associates c/o Lawrence T . Phillips and 

from Stuart A. Simon . 
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RESPONSES TO REQUESTS · FOR ·ADMISSIONS 

1. Admit that the suit ·filed by the plaintiff is the only 

suit that has ever been ·t?rought . against .defendants McDonald a nd 

Lafayette Associates to recover any payment due on this note . 

ANSWER: Admitted. 

2. Admit that you did not file the suit captioned above 

until greater than 5 years after the .noteholder, Seasons declared 

that defendant Lafayette Associates was in defau lt. 

ANSWER: Denied. 

3. Admit that you did not file the suit captioned above 

until greater than 5 years after the noteholder, Seasons declared 

that defendant Roger J. McDonald was in default. 

ANSWER: Denied . 

4. Admit that the plaintiff is not now in possession of the 

original note. 

ANSWER: Admitted. 

5. Admit that the plaintiff has never been in possession of 

the original note. 

ANSWER: Plaintiff , National Enterpri ses, Incorporated, 
does not have possession of the original Note ; however , the 
assignor did have possession of the original Note . 

ANSWERS TO INTERROGATORIES 

1 . Identify each and every person who is in possession of 

documents, which are requested in the Requests for Production of 

Documents above, but of which you do not have the originals or 
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copies . 

ANSWER: Jon D. Fleming , Senior. Asset Manager, National 
Enterprises, Incorporated, 5440 Morehou~e · Dri~e, Suite 4000, San 
Diego , California 92121, ·619-623- 9000 . 

2. If any of the requests for admissions are denied state 

separately as to each such request and denial, (a) the reason and 

all purported facts which support your denial ; (b) identify each 

witness who ·has knowledge of the reason for denial; ( c) and 

identify each document which provides support for your denial of 

each such request , if you cannot produce it . 

ANSWER: 

(a) Notice was given to defendant on November 5 , 1991 
with a demand letter to defendant on December 17, 1991 and suit was 
filed on July 8, 1996 which is within the five (5) year period . 

(b) Jon D. Fleming , Senior Asset Manager, National 
Enterprises, Incorporated, 5440 Morehouse Drive, Suite 4000 , San 
Diego, California 92121 , 619-623-9000 . 

MACO, 
30361 . 

MACO, 
30361 . 

Raymond E . Sander s , Resolution Trust Corporation -
1 00 colony Square , Suite 1 200, Box 68, At lanta , Georgia 

Phyllis F. Winters, Resolution Trust Corporation -
1 00 colony Square, Suite 1 200 , Box 68, At lanta , Georgia 

Edward H. Bryant, Jr ., Real Estate Resources, Inc ., 
7204 Glen Fo r est Drive, Suite 110, Richmond , Virginia 23226 or 1108 
East Main Street, Sui te 900 , Richmond, Virginia 23219, 804 - 344-
5355 . 

Danny Balkam, Jacobson/CCF 
Parliament Place, Lanham , Maryland 20706 . 

Sandy Waters , Jacobson/CCF 
Parli~ment Place , Lanham , Maryland 20706 . 

Partners, 

Partners, 

4451-G 

4451-G 

Eric A. Carter, Manager , Sing l e Family Construction, 
Seasons Mortgage Corporation, 401 Southlake Boulevard, Richmond, 
Virginia 23 236 , 804-794-1600 . 

Diane M. Bryant, Assistant Manager , Mortgage 
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Servicing Department, Seasons Mortgage Corporation, 401 Southlake 
Boulevard, Richmond, Virginia 23236 , 804 - 794 - 1600 . 

. Amy Jo Mcveigh, Commercial & Construction Lending 
Assistant, Seasons Mortgag~ Corporation, _11655 Midlothian Turnpike, 
P . O. Box 35043, Richmond , Virginia 23235- 0043, 804-379-1740 . . . 

Stuart A. Simon, Esquire, Stuart A. Simon & 
Associates, 4900 Cutshaw Avenue, Richmond , Virginia 23230. 

Raymond E. Sanders, Senior Vice President, Seasons 
Federal Savings Bank, P.O. Box C32020 , Richmond, Virginia 23261-
2020 , 804-794-1600 or 1-800- 333- 4454 . · 

Victoria D. Barnes, Commercial / Construction Loan 
Assistant, Seasons Federal Savings Bank, P.O. Box C32020, Richmond, 
Virginia 23261 - 2020 , 804- 794 - 1600 or 1-800-333-4454 . 

.Douglas Rucker, Esquire, Sands, Anderson, Marks & 
Miller , 801 E. Main Street, Suite 1400, Richmond, Virginia 23219. 

10320 
21044 . 

Alisa Billington, 
Little Patuxent Parkway, 

Seasons Mortgage Corporation, 
Suite 1208 , Columbia, Maryland 

Michelle Jacobson, Jacobson Associates/CCF Joint 
Venture, 4451 G Parliament Place, Lanham, Maryland 20706. 

Edward G. Knight, Knight, Dorin & Rountrey, 2720 
Enterprise Parkway, Suite 114, Richmond , Virginia 23294 , 804-273-
1 81 8. 

Steve n C. Cohen, Senior Asset Manager, Jacobson/CCF 
Partners, 4451-H parliament Place, Lanham, Maryland 20706. 

Karl B. Wagner, Jr . , CCIM, President, Wagner & 
·Associates, Inc., 1911 Huguenot Road, Suite 200, Richmond , Virginia 
23235 , 804 - 379 - 7200 . 

J . Edward Seay, J. Edward Seay Associates , 3006, 
Lincoln Avenue, Richmond, Virginia, 23228, 804-264-6311~ 

Larry Phillips, Larry Phillips Real Estate, 3008 
lafayette Avenue , Richmond, Virginia 23228, 804-266-0000 (office) 
and 804-262-3333 (home) . 

(c) Letter dated December 17 , 1991 to Roger J . Mcdonald, 
Lawrence T. Phillips, Lafayette Associates c/o Roger J. McDonald, 

.Lafayette Associates c / o Lawrence T . Phillips, and Lafayette 
Associates from Stuart A. Simon . · Also see all documents attached 
hereto to the Request for Production of Documents. 
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I hereby af-firm that t he foregoing Answers to Defendants 

Interrogatories and Request · for Production and ·Request for 

Admissions are true and· correct to the best of my knowledge, 

information and belief. 

Title Senior Asset 

, to wit: 

Subscribed and sworn to before me this · 7 ""1 day of . 
Jon D. F-Je""P"(j 

My Commission Expires: ~--L./_----"'J.~?~~L?_7,__~~~~~-

Jon D. Becker, Esquire 

NATIO~- ENTERPRISES, 

'-, .) 
\- ~·· . 

···. • "') 

DIAMONSTEIN, BECKER & STALEY , P.L . C. 
P.O. Box 8915 
Virginia Beach, VA 2-3450 
(757) 340-7600 

CERTIFICATE OF SERVICE 

INCORPORATED 

I hereby certify that a true and exact copy of the forgoing 
pleading was mailed, via first class mail, postage prepaid, to S. 
Keith~$;(, Esquir~, P . O. BoxK150, R~hmond, Virginia 23288-0150 
on the )~ay of lJ.DvE:H.WfC=., ·1996. ~ 

. \ - '. 

Jon D. Becker 
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V I R G I N I A: 

.... ··· . ... ::~ . , , 

IN THE CIRCUIT CO~T. OF THE .COUNTY OF ·HENRICO 

NATIONAL ENTERPRISES, INC.ORPORAT~D ,· .. 

Plaintiff, .' .· .. · :. · · · 

v. : .. ·Case Number : CL96-808 

LAFAYETTE ASSOCIATES, et al.,· 
. . 

. Defendants. 

NONSUIT ORD;ER 

Upon motion of the plai~tiff, and without the consent of the 

defendant~ it is hereby ORDERED that this ·action is nonsuited 

pursuant to Code §8. 01-380; 

In the . event of . any refiling_. after this involuntary nonsuit 

the parties· hereto agree that either party may use the discovery 

questions and responses in this action in any subsequent suit 

between them. In the event of any refiling the parties hereto agree 

that the plaintiff and defendant may ask the trial court to apply 

the law of the case doctrine and tjle plaintiff shall be allowed to 

proceed on th.e guaran~e, ·but not on the note, and either party may 

ask the court to enter summary judgment in his/ its favor based on 

the discovery from this case, ·and any discovery ·conducted in the 

new. action; · 

The Clerk of this Court ·is directed to s _end. a certified copy 

of th.is order to all counsel · of recoz:d • 

. ENTER: 

JUDGE 
I 

~ .. . A COPY T&STE: · 

s~~.Q 
I. Refused Exhibit 2 ~1 · 0.0 022 9 
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SEEN & as to the taking of a nonsuit 
only, not agreed: 

~~ {?~- ~- 1,. 1r p.a. 
-6~ t. ~ -F A "1 c.- rrc::- As~~~~ 

=-~----"-~-~-'---:-""6:;'--:--'-~-·.e,--=-· -=--· ---~---'-' ,-"-... --'-c:; --=-"-· p- c:l. 
f:?~ Roger J. McDonald 

,,,-
' , ... 
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VIRGINIA: IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO 

NATIONAL ENTERPRISES , INCORPORATED 

Plaintiff, 
vs. AT LAW NO . : CL96 -808 

LAFAYETTE ASSOCIATES, et al . , 

J. 

Defendants. 

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST 
DISCOVERY TO PLAINTIFF OF OCTOBER 30, 1996 

Comes now your defendants, Lafayette Associates, by Roger 

McDonald, General Partner, . and Roger J. McDonald, 

individually, by counsel, and propounds the following discovery 

requests to the plaintiff pursuant to Part IV of the Rules of 

the Supreme Court of Virginia to be answered within twenty - one 

(21) days from the date of service. 

*** 

RESPONSES TO REQUESTS FOR ADMISSIONS 

1. Admit that the suit filed by the plaintiff is the only 
. -

suit that has ever been brought against defendants McDonald and 

Lafayette Associates to recover any payment due on this note . 

, . . . . . 

ANSWER: Admitted. 

*** 

4. Admit that · the plaintiff is not now in possession of 
. :. : • . . ,.. · ... : .. ·.r. :· . .':·~-. . , 

. -:· : -·;~--,~~io_:·;~~:L:;.~.;-~,_-__ --------.. 
OU®'.~-~~;-::;~-~~)::~:>. 1 Refused Exhibit 3 

: . -_-": .. ~f??s.ff t.E-::):;: ,-~-~:> - . 



the original note. 

ANSWER : Admitted. 

*** 
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RECEIPT OF PROCEEDS 

Date: June 29, 1992 

Received Two Hundred Eighty-Three Thousand Six Hundred 

Fifty-Four and 55/100 ($283,654.55) Dollars of proceeds from the 

amount paid by the high bidder at the foreclosure sale held on 

January 9, 1992, under the Deed of Trust securing a $425,000.00 

Deed of Trust Note made by Lafayette Associates, dated October 8, 

1988, payable to the order of Seasons Mortgage Corporation, now 

held by Resolution Trust Corporation, as Receiver for Seasons 

Federal Savings Bank, which amount was credited to the outstanding 

balance of such $425,000.00 Deed of Trust Note. 

RESOLUTION TRUST CORPORATION, as 
Receiver for Seasons Federal Savings 
Bank 

eve Cohen, Asset Manager 

000233 
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8UFORO M . PARSONS. JR. 

JU OGE 

J A MES E. K ULP 

JU OGE 

GEORGE F. TIOEY 

JU OGE 

LA. HARRIS. JR. 

JU OGE 

COMMONWEALTH OF VIRGINIA 
FOURTEENTH JUDICIAL CIRCUIT 

Jon D. Becker, Esquire 
Diamonstein, Becker & Staley, P.L.C . 

. Post Office Box 8915 
·Virginia Beach, Virginia 23450 

S. Keith Barker, P.C., Esquire 
Post Office Box K150 
Richmond, Virginia 23228-0150 

L OCAT ION: 

PA RHAM AN O 

HUNGARY SPRING ROA DS 

MA ILING AD DRESS: 

P. 0 . BOX 2 7032 

RICHMOND. VA 23 273 

Re: National Enterprises, Incorporated v. Lafayette Associates and Roger J. McDonald. 
Case No. CL96-808 

Dear Mr. Becker and Mr. Barker: 

I have reviewd the memorandums filed by each of you. 

I feel that the plaintiff can proceed on the Guarantee instrument The Motion to Dismiss 
is denied_ 

I do not fee that it is necessary for a bond to be posted at tills. time·. .· 

I ask Mr. Becker to prepare the order. 

GFI/sm 
. . 

r 

-, 

Very truly yours, 

tj{o)ef-1-T~ 
George F. Tidey 
Judge 
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ACCOUNTING OF SALE UNDER DEED OF TRUST FROM LAFAYETTE ASSOCIATES, 
A VIRGINIA GENERAL PARTNERSHIP, TO DOUGLAS P. RUCKER, JR. AND 
BENJAMIN W. EMERSON, TRUSTEES, DATED OCTOBER 3, 1988, AND RECORDED 
IN DEED BOOK 2156, PAGE 1199 / IN THE CLERK'S OFFICE OF THE CIRCUIT 
COURT OF HENRICO COUNTY, VIRGINIA, CONVEYING PORTIONS OF LOT 25, 
LOT 26, LOT 27 , LOT 28, PUTNEY PLACE, HENRICO COUNTY, VIRGINIA 

Date of Sale: January 9, 1992 at 11:00 a.m. 

By Resolution Trust Corporation, 
as Receiver for 
Seasons Federal savings 
Bank, high bidder 

To David C. Dorset, Commissioner 
of Accounts for Chesterfield 
County, Virginia - Fee for 
auditing account of sale and 
Clerk's fee for recording same 

To Richmond Times-Dispatch for 
advertising sale 

To Stuart A. Simon, Esquire 
Substitute Trustee's Fee 

To Clerk, Circuit Court of 
Henrico County - Grantor's 
Tax 

To Resolution Trust Corporation, 
as Receiver for Seasons Federal, 
Noteholder, payment of current 
1992 real estate taxes paid 
through date of sale 

To Mays & Valentine - legal fees 
and costs incurred in connection 
with . collection of amounts due 
under the Note and Deed of Trust 

To Resolution Trust Corporation 
as Receiver for Security Federal 
Savings Association, Credit on 
principal, interest and costs 
of $425,ooo.oo 

$ 350.00 

3,106.05 

250.00 

293.50 

95.93 

5,500.00 

283,654.55 

$293,250.00 

Respectfully submitted, 

Stuart A. Simon 

$293,250 . 00 

$293,250.00 

Sole Acting Substitute Trustee 
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ACCOUNTING OF SALE UNDER DEED OF TRUST FROM LAFAYETTE ASSOCIATES, 
A VIRGINIA GENERAL PARTNERSHIP, TO DOUGLAS P. RUCKER, JR. AN D 
BENJAMIN W. EMERSON, TRUSTEES, DATED OCTOBER 3, 1988, AN D RECORDED 
IN DEED BOOK 2156, PAGE 1199, IN THE CLERK'S OFFICE OF THE CIRCUIT 
COURT OF HENRICO COUNTY, VIRGINIA, CONVEYING PORTIONS OF LOT 25 , 
LOT 26, LOT 27, LOT 28, PUTNEY PLACE, HENRICO COUNTY, VIRGINIA 

Date of Sale: January 9, 1992 at 11:00 a.m. 

By Resolution Trust Corporation, 
as Receiver for 
Seasons Federal Savings 
Bank, high bidder 

To David c. Dorset, Commissioner 
of Accounts for Chesterfield 
County, Virginia - Fee for 
auditing account of sale and 
Clerk's fee for recording same 

To Richmond Times-Dispatch for 
advertising sale 

To Stuart A. Simon, Esquire 
Substitute Trustee's Fee 

To Clerk, Circuit Court of 
Henrico County - Grantor's 
Tax 

To Resolution Trust Corporation, 
a~ Receiver for Seasons Federal, 
Noteholder, payment of current 
1992 real estate taxes paid 
through date of sale 

To Mays & Valentine - legal fees 
and costs incurred in connection 
with-collection of amounts due 
under the Note and Deed of Trust 

To Resolution Trust Corporation 
as Receiver for security Federal 
Savings Association, Credit on 
principal, interest and costs 
of $425,000.00 

$ 350.00 

3,106.05 

250.00 

293 . 50 

95.93 

5,500.00 

283.654.55 

$293,250.00 

Respectfully submitted, 

Stuart A. Simon 

$293,250. 00 

$293,250.00 

Sole Acting substitute Trustee 
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V I R G I N I A: 
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IN THE CIRCUIT COURT. OF THE COUNTY OF HENRICO 

NATIONAL ENTERPRISES, INC.ORPORAT~D, 

Plaintiff, 

v. Case Number: CL96-808 

LAFAYETTE ASSOCIATES, et al., 
. . 

Defendants. 

NONSUIT ORD;ER 

Upon motion of the plai~tiff, and without the consent of the 

defendant, it is hereby ORDERED that this ·action is nonsuited 

pursuant to Code §8.01-380; 

In the . event of . any refiling .. after this involuntary nonsuit 

the parties hereto agree that either party may use the discovery 

questions and responses in this action in any subsequent suit 

between them. In the event of any refiling the parties hereto agree 

that the plaintiff and defendant may ask the trial court to apply 

the law of the case doctrine and ~he plaintiff shall be allowed to 
----- ---- - ---- ---

proceed on the guarant.ee, ·b:ut not on the note, and either party may 

ask the court to ent~r summary judgment in his/its favor based on 

the discovery from this case, ·and any discovery conducted in the 

new. action; · 

The Clerk of this Court is directed to ~end a certified copy 

of th.is order to all counsel of reco~d. 

ENTER: ~ 1/)J,...1f¥ 

JUDGE 9~. · 
I 

A COPY TESTI!: 

~s:1~~Q 
DEPUTY~ . _ _ _ 
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SEEN & as to the taking of a 
only, not agreed: 

~~(J~ 

nonsuit 

~ · 
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VIRGINIA: IN THE CIRCUIT COURT OF HENRICO COUNTY 

NATIONAL ENTERPRISES, INCORPORATED, 

Plaintiff, 

v. AT LAW NO. L .. L C}-g-l 4 t <-{ 

ROGER J. MCDONALD 

SERVE: , Roger J . McDonald 
4825 Radford Avenue 
Richmond, VA 23230 

Defendant. 

MOTION FOR JUDGMENT 

COMES NOW the plaintiff, National Enterprises, Incorporated 

and for its Motion for Judgment states as follows: 

1. That on .or about October 3, 1998 the defendant, Roger J. 

McDonald, executed a Guaranty Agreement, a copy is attached hereto 

as Exhibit "A" and incorporated herein by this reference, making 

him liabile for the debts of Lafayette Associates with respect to 

the Deed of Trust Note dated october 3, 1998, a copy is attached 

hereto as Exhibit "B" and incorporated herein by this reference . 

. 2. That pursuant to said Deed of Trust Note, Seasons 

Mortgage Corporation advanced funds to defendant and defendant 

accepted said funds. 

3. That Seasons Mortgage Corporation was placed in 

receivership and its assets became subject to the control of the 

Resolution Trust Corporation. 

4. That pursuant to a Bill of Sale and Assignment of Loans, 

attached hereto as Exhibit "C" and incorporated herein by this 

reference, ~esolution Trust Corporation conveyed its full interest 

in the Note as well as the underlying obligations to the plaintiff . 

.. ~ 
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5. That pursuant to said Deed of Trust Note plaintiff has 

performed all of its obligations and after proper demand for 

payment defendants have failed to completely perform. 

6. That on or about December 17, 1991 the property secured 

by the Deed of Trust Note was foreclosed on by Resolution Trust 

Corporation ("RTC") as receiver for Seasons Savings Banlc . 

7. . That on or about July 30, 1992 the RTC sold the property 

secured by the Deed of Trust Note to James H. Payne and C.E. Payne 

for $275,ooo.oo. 

8. That allowing for proper credits there is an outstanding 

balance due to the plaintiff by the defendants in the amount of 

$285,187.47 with accrued interest of $94,478.41 and accruing daily 

at $.634 per day, attorney's fees in the amount of $3,500.00, taxes 

and insurance in the amount of $3,066 . 41, and late fees in the 

amount of $3,440.30 for a total of $389,672.59 through May 1, 1996 

as evidenced by th~ statement of account attached hereto as Exhibit 

"D" and incorporated herein by this reference and affidavit of Jon 

D. Fleming, Asset Manager of National Enterprises, Inc. attached 

hereto as Exhibit "E" and incorporated herein by this reference. 

11. Said Agreement allowed for attorneys fees in the event of 

default. 

12. That defendants are in breach of the Agreement. 

WHEREFORE, plaintiff prays for judgment against ~efendant, in 

the amount of $389, 672. 59 plus interest at the rate' .. of 11% from 

April 30, 1996 until paid in full, attorney's fees and any and all 

costs deeme~ fair and just by the court . 

.... 
000240 



-• --
NATIONAL ENTERPRISES, INCORPORATED 

By:___,,...,.., __ &~--­
~~··f, Co nsel 

Jon o. Becker, Esquire 
DIAMONSTEIN, BECKER & STALEY, 
Post Off ice Box 8915 
Virginia Beach, Virginia 
(757) 340-7600 

23450 

P.L.C. '·, 
\ 

THIS IS AN ATTEMPT TO COLLECT A DEBT AND ANY INFORMATION 
OBTAINED WILL BE USED FOR THAT PURPOSE. 

,,.t • 
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EXHIBIT; 

f\ 
GUl\IU\.NTY l\GREEMENT 

.. A. INTRODUCTION. This is a guaranty agreement made 

in Richmond, Virginia, as of the~ day of October, 1988, 

by and among ROGER J. MCDONALD and Ll\WRENCE T. PHILLIPS, as 

the first parties, the first parties being referred to 

hereafter in this agreement collectively as the 

"Guarantors", and SEASONS MORTGAGE CORPORATION (the 

"Lender"), a Jirginia corporation with offices in the 

metropolitan area of Richmond, Virginia·, as the second 

party. The guaranty of the Guarantors provided for in this 

agreement shall be for the benefit of the Lender, and this 

agre~ment recites and provides as follows. 

B. RECITALS. 

1. ~ursuant to a commitment letter dated 

September 2, 1988, and containing eight (8_) typewritten 

pages to Lafayette Associates (the "Borrower"), and any 

addendums thereto (together, the "Loan Commitment"), the 

Lender has agreed to make a loan of $425,000.00 (the 

"Loan"). 

2. In connection therewith, the Borrower has 

agreed to execute a Deed of Trust Note of even date herewith 

payable to the order of the Lender in the principal amount 

of $425,000.00 (the "Note"). 

J. To induce the Lender to make the Loan and in 

consideration of the Lender's execution of the Loan 

Commitit\~nt and the making of the Loan to the Borrower, the 
' .. 

Guarantors have agreed to guarantee payment of the Note and 
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performance under the Loan Commitment and the Deed of Trust 

- ~ ~nd Security Agreement securing the Note (the "Deed of 

Trust") all pursuant to this guaranty agreement. 

C. AGREEMENT. As a result of the above recitals, 

which are part of this agreement, to induce the Lender to 

make the Loan, and for and in consideration of the premises, 

the consideration recited above, and other good and valuable 

considerati~~, the receipt and sufficiency of which are 

hereby acknowledged, the Guarantors covenaht and agree as 

follows . 

1. The Guarantors hereby jointly, severally and 

unc onditionally guarantee to the Lende r the full and prompt 

payment, and not merely collection, of all obliga~ions 

payable by the ~orrower to the Lend~! pursuant to the Loan 

Commitment and the Note, including without limitation, any. 

and all principal, interest, charges, expenses, costs and/or 

other amounts in connection therewith, as well as the 

performance by the Borrower of its various obligations under 

the Loan Commitment and the Deed of Trust. 

2. The guaranty set forth herein shall be a 

continuing, absolute and unconditional guaranty and shall 

remain in full force and effect until all principal, 

interest and other amounts payable under the Loan 

Co~itment, the Note and the Deed of Trust have been paid in 

full. 

- 2 - 000243 
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3. This is a guaranty of payment and performance 

.. and not merely of collection. The Guarantors expressly 

waive any right to require that any action be brought 

against the Borrower or that recourse be had to any 

collateral for the payment of the Note or for any payment 

under the Loan Commitment and/or Deed of Trust. If the 

Borrower defaults in the payment when due of any obligation 

to the Lender under the Loan Commitment, the Note or the 

Deed of Trust, the Guarantors, upon demand by ·the Lender, 

without notice other than such demand and without the 

necessity for additional action by the Lender, shall 

promp~ly and fully pay such obligation . 

4. The Guarantors shall pay all costs and 

expenses, inclu~ing t he reasonable fees and charges of the 

' 
: ! Lender's legal counsel, incurred by the Lender in seeking to 

I 
. i 

' . Ii 

ii 
ll 
!I 
I 
! 

enforce the obligations of the Borrower under the Loan 

Conunitment, the Note and/or the Deed of Trust and/or the 

obligations of the Guarantors hereunder. 

5. Until such time as all obligations guaranteed 

hereby have been paid in full and/or fully performed, the 

Guarantors shall not be subrogated to any right of the 

Lender against the Borrower or any collateral, and. any funds 

or other property received at any time by the Guarantors 

from the Borrower shall be held in trust for, and shall be 

transferred to, the Lender upon demand therefor. 

·" .. 
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6. Each of the Guarantors hereby waives (a) 

.,._notice of acceptance of this guaranty; (b) presentment, 

demand and notice of dishonor; (c) notice of the financial 

condition of the Borrower; (d) the benefit of any homestead 

or other exemption; (e) extensions of time for payment of 

the obligations under the Loan Commitment, Note and/or Deed 

of Trust, and/or notice of such extensions; (f) notice of 

any failure of performance, breach and/or violation on the 

part of the Borrower; (g) indulgences of any and e very k ind 

given by the Lender to the Borrower, and (h) notice of every 

kind, including, but not limite? to, notice of (1) any 

exte~sion of time granted by the Lende r to the Borrower f o r 

payment of the obligations under the Loan Commitment, the 

Note and/or the Deed of Trust and/or any other credit ' 

extended by the Lender to the Borrower; (3) default by the 

Borrower in making any payment to the Lender and /or any 

other extension of credit by the Lender to the Borrower; (4) 

the grant of any credit or additional credit from th e Lender 

to the Borrower, (5) acceptance by the Lender of this 

guaranty, and/or (6) a c ceptance by the Lender of any partial 

payment of any s um mentioned above, or of any sum due in any 

arrangement, proceeding, reorganization, bankrupt~y , 

composition or insolvency proceeding, and in the event of 

such acceptance by the Le nder of partial payment, the 
··. 

Guarantors shall remain jointly and severally liable for any 

unpaid .;.bala.nce. 
··'' ... 
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7. Each of the Guarantors h~reby agrees tha t (a) 

- ~ ~11 obligations guaranteed hereby may be renewed, extended 

modified or compromised and that any security for such 

obligations may be released or otherwise dE!al t with by the 

Lender without notice to the Guarantors and without thereby 

releasing them from their obligations und er this guaranty 

agreement, and (b) the Lender may release any of the 

Guarantors or any other guarantor withou t nqtice to any 

other of the Guarantors. 

8. If any amount payable under the Loan 

Commitment, the Note or the Deed of Trust is paid to the 

Lend~r. but, because of bankruptcy or similar laws relating 

to creditors' rights, such amount is repaid to the Borrower 

or to any trustee or receiver for th~ Borrower, such amount 

shall continue to be guaranteed hereby . 

9 . In the event of any default by the Borrower 

in its obligations under the Loan Commitment , the Note, 

and / or the Deed of Trust, the Lender may, in its sole 

discretion, proceed against the Borrower and/or any of the 

Guarantors and shall not be deemed to have waived any of its 

rights against any of them by doing so . 

10. The validity of any portion of this guaranty 

agreement , or any portion of any agreement o r obligation 

guaranteed hereby, shall not invalidate the remainder of the 

guaranty agreement • 

. ;~ ... . ~ 
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11. The Guarantors hereby consent to any and all 

forebeatances and extensions of the time for any obligations 

and/or payments guaranteed hereby, to any and all changes 

and extensions of the time for any such payments, to any and 

all changes in the terms, covenants and conditions hereafter 

made or granted, and to any and all substitutions, exchanges 

and/or releases of all or any part of the collateral 

therefor, if any. 

12. This guaranty agreement ~shall be governed by, 

and construed in accordance with, the laws of the 

Commonwealth of Virginia. 

... 13. This guaranty agreement shall be jointly and 

severally binding upon each of the Guarantors and his or her 

respective heirs, personal representatives, successors and ... 
assigns, as may be or become applicable, and shall inure to 

the benefit of the Lender, its successors and assigns, as 

may be or become applicable. 

14. All notices to, or demands upon, the 
.. , 

Guarantors, or any of them, shall be in writing addressed to 

the Guarantors at the last known address for each Guarantor 

in the records of the Lender. 

WITNESS the following signatures and seals as .of the 

day, month and year first above written . 

...... , . 
. .. 
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STATE OF VIRGINIA, at large, 
CITY /GOOUTY-OF j2.c£..-r-,.~ 

-'------~~/.ii~_,__· ___,_:AEJ\L) 

~Jonald 

~7££.C~ ~"~;>-/ (SEAL) 
Lawrence T. Phil!ips 

, to-wit: 

I, the undersigned, a Notary Public in and for the 
jurisdiction aforesaid, do hereby certify that Roger J . 
McDonald and · Lawrence T. Phillips, whose names are signed to 
the foregoing Guaranty Agreement bearin·g the date of the 
day of October, 198 8, have acknowledged the same be fore me 
in my jurisdiction aforesaid. 

Given under my hand this3d day of October, 1988. 

".My commission expires Ji-1 ;o 11r10 • 

PRM4/C 

' .. 
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$'425,000.00 

DEED OF TRUST NOTE 

Richmond, ,Virginia 
October _J_, 1988 

FOR VALUE RECEIVED, the undersigned (the "Borrower") 

hereby promises to pay without offset to the order of 

SEASONS MORTGAGE CORPORATION (the "Lender," which shall 

include any subsequent holder hereof) at its office at 

401 Southlake Boulevard, Riclunond, Virginia .23236, or at 

such other place as the Lender may from time to time 

designate, iri lawful money of the United States of America, 

the . .,just and full principal sum of Four Hundred Twenty-Five 

Thousand and No/100 Dollars ($425,000.00), with interest on 

the unpaid principal balance from the date of this Note 
'I . "t- , 

until paid at the rate of eleven percent (11%) per annum for 

the first three years and then as otherwise provided herein. 

Such interest for the period of time from the date hereof 

through the last day of the current calendar month shall be 

payable in full on the date hereof. Thereafter, the 

principal and interest aforesaid shall be paid by the 

Borrower in equal monthly installments on the first day of 

each month (beginning December 1, 1988) for one hundred 

twenty (120) months as follows: 

1. the first thirty-six (36) monthly installments of 

priricip.al and interest shall be in the amount of Four 

Thou~~~d Forty-Seven and 37/100 Dollars ($4,047.37) based on 

P".!ge 1 of 7 000249 
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the initial interest rate of eleven percent (11\) per annum 

··and a thirty (JO) year amortization; 

2. the initial interest rate shall be adjusted after 

the first thirty-six (36) monthly installments hereund~r 

from eleven percent (lli) to an interest rate equal to three 

percent (3.0%) over the weekly average yield on United 

States Treasury Three-year Securities (the "Three-year 

Treasury Index"), as made available by the Federal Reserve 

Board, adjusted to a constant maturity~ rounded up to the 

nearest one ei.ghth of one percent, such adjustments to be 

made as of the due date of the thirty-sixth (36th) monthly 

installment (the "Change Date") and using the Three-year 

Treasury Index in effect on the date fifteen (15) days 

before the Change. Da~. The Lender will then calculate the 

amount of the monthly payments of principal and interest 

that will be sufficient to pay the unpaid principal balance 

owing hereunder as of the Change Date in equal monthly 

installments of that principal and the interest, adjusted as 

aforesaid, over a twenty-seven (27) year period, and the 

result of that calculation will be the amount of the monthly 

installments to be paid hereunder beginning with the first 

monthly installment after the Change Date and through the 

seventy-second (72nd) monthly payment~ 

· · 3. · · the interest rate adjusted as aforesaid shall be 

again adjusted after the seventy-second (72nd) monthly 
.: .. · .. 

installm'ent to an interest rate equal to three percent 

Page 2 of 7 000250 



(~-: -• r .._. 

(3.0%) over the Three-year Treasury Index, adjusted to a 

· · · ~onstant maturity, rounded up to the nearest one eighth of 

one percent, such adjustments to be made as of the due date 

of the seventy-second (72nd) monthly installment {the 

"Second Change Date") using the Three-year Treasury Index in 

effect on the date fifteen (15) days before the Second 

Change Date. The Lender will then calculate the amount of 

the monthly· payments of principal and interest that will be 

sufficient to repay the unpaid princi~al balance owing as of 

the Second Change Date in equal monthly installments of that 

principal and the interest, adjusted as provided for in this 
'• 

paragraph above, over a twenty-four (24) year period, and 

the result of that calculation will be the amount of the 

monthly installments ~ftreunder beginning with the first 

monthly installment after the Second Change Date and through 

the one hundred eighth (108th) payment; 

4. the interest rate adjusted as aforesaid shall be 

again adjusted after the one hundred eighth (108th) monthly 

installment to an interest rate equal to three percent 

(3.0%) over the Three-year Treasury Index, adjusted to a 

constant maturity, rounded up to the nearest one eighth of 

one percent, such adjustments to be made as of the date of 

the one hundred eighth (lOBth) monthly installment (the 

"Third Change Date") using the Three-year Treasury Index in 

effect on the date fifteen (15) days before the Third Change 
. ~ .... ... 

Da te. The Lender will then calculate the amount of the 
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monthly payments of principal and interest that will be 

·: . . ~ufficient to repay the unpaid principal balance owing as of 

the Third Change Date in equal monthly installments of that 

principal and the interest, adjusted as provided for in this 

paragraph above, over a twenty-one (21) year period, and the 

result of that calculation will be the amount of the monthly 

installments hereunder beginning with the first monthly 

installment. after the Third Change Date, except as otherwise 

herein expressly provided; 

5. notwiths t anding the formula contained in 

paragraphs nwnbered 2, 3 and 4 above, the interest rate 
. 

shall' never be less than five percent (5%) per annum, and 

shall never be more than seventeen (17%) per annum, except 

in the event of a default hereunder~ 
. r-

6 . notwithstanding anything above to the contrary, if 

not sooner paid, the principal balance and any interest 

accrued thereon but as of that time unpaid shall be due and 

payable on, and in any event no later than, November 1, 

1998; and 

7. if the Three-year Treasury Index is at any time no 

longer available, the Lender shall choose a new index 

satisfactory to it which is based upon comparable 

information, and that index shall be used instead for the 

cilculat~ons referred to above. 

Payments shall be applied first to interest accrued on 
.:-•• ,. 

the unp~id principal balance of the indebtedness evidenced 
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hereby and the remainder to the reduction of principal. In 

·:.the event that any payment due hereunder shall not be 

received by the Lender within fifteen (15) days of the date 

it is due, a late charge of five percent (5%) of such . 

payment may be charged by the Lender and shall become 

immediately due and payable. Such late charge shall apply 

individually to all late payments past due . 

. In the ·.event that there is a default in . any payment 

when due of any principal and/or inter~st to be paid 

hereunder and/or a default under the Deed of Trust referred 

to below (collectively, a "default"), subject to the 

provisions hereinafter, the entire principal balance cif this 

Note and all accrued and unpaid interest thereon shall 

immediately become dll{t and payable ~t . the election of the 

Lender. Failure to exercise such option shall not 

constitute a waiver of the right to exercise such option if 

the Borrower is in default hereunder. The Borrower shall 

pay all reasonable expenses incurred by the Lender in 

collecting this Note, including, without limitation, the 

fees and charges of the Lender's attorneys. 

In the event that there is a default in any payment of 

principal or interest hereunder or a default under the Deed 

of Trust, the Lender, may increase the interest rate payable 

hereunde~, to the interest rate then in effect plus five 

percent (5%) • 
... 

000253 
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This Note may be extended or .renewed at any time at the 

.~ pption of the Lender without notice to, or the consent of, 

the Borrower or of any person who has assumed the obligation 

hereof and without affecting the liability of the Borrower 

or of any such person. The Borrower and any guarantor, 

surety and/or endorser hereof hereby waive presentment, 

demand, notice of d i shonor, protest, the benefit of any 

homestead or_ other exemption, and all other ~emands and 

notices in connection with the executton, delivery and 

performance of and under this Note. 

This Note shall be governed by, and construed in 

accotdance with, the laws of the Commonwealth of Virginia. 

This Note is secured by a Deed of Trust and Security 

Agreement of even date herewith (the . "Deed of Trust~} 
t- . 

conveying real and/or personal property located in the 

County of Henrico, Virginia, and reference is made thereto 

for rights as to acceleration of the indebtedness evidenced 

by this Note and for provisions as to the release of 

portions of the real estate described therein from the lien 

of the Deed of Trust . 
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WITNESS the following signatures and seals. 

LAFAYETTE ASSOCIATES 

By~'V?'-"'- AY!sEALl 
Lawrence T. PhillrPs 
General Partner 

and 

By: ----A---A-
R o g er 
Gener 

·-= 

·. 

PRM4/B 

000255 
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. ' •• J • • 

·-· ..._, 

Pay to the order of 
RESOLUTION TRUST CORPORATION 

without recourse 
·. : . .... ·- - - .. ... .. . . . 

·· .: '..· ~ · .. -This 17th day of July 1990 

' ' 

• :J ... , -

RESOLUTI ON TRUST CORPORA,TION 
as Conservator of ~-. 

SEASONS FEDERAL SAVINGS BANK 
successor in interest to 

·seasons Savings Bank, FSB, 
successor to 

Lincoln Savings and Loan Association and 
' Ronzetti Mortgage and Investment Corporation 

By : '\ r M ·)~ ...\J 

.. Ronald M. Fa[ l s , Managing Ag ent 
. r-

........ 

0 00256 
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DEED OF TRUST AND SECURITY AGREEMENT 

A. INTRODUCTION. This Deed of Trust and Security 

Agreement (this "Deed of Trust") made this ~ day of . 

October, 1988, by and among LAFAYETTE ASSOCIATES, a Virginia 

general partnership (the "Granter"), as the first party, and 

Douglas P. RUCKER, Jr., and Benjamin W. EMERSON (the 

"Trustees") .. of Henrico County, Virginia, and· Richmond, 

Virginia, respectively, as trustees ari'd as the second 

parties, provi des as follows. 

B. CONSIDERATION AND CONVEYANCE. For and in 
' • 

consid~ration of the acceptance of the Note hereinaft~r 

described and of the making of the loan e videnced thereby 

and described in the Loan Conuni trnen t ·. ~en tioned below, the 

Granter does hereby grant and convey, with General Warranty 

and English Covenants of title, unto the Trustees that 

certain real estate (the "Premises") located in the County 

of Henrico, Virginia, and described in Schedule A attached 

hereto and by this reference made a part hereof; 

TOGETHER with all the easements, rights, privileges, 

remainders, reversions and appurtenances thereunto belonging 

or in any way pertaining, ~nd all the estate, rig~~' title, 

interest, claim or demand whatsoever of the Granter therein 

and .. in t~e streets and ways adjacent thereto, either in law 

or in equity, in possession or in expectancy, now or 

hereaf~~r acquired; 

000257 
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TOGETHER with all buildings, improvements and all other 

··~tructures, and all replacements thereof, now or hereafter 

standing upon the Premises, or any part thereof, including 

all plant, equipment, apparatus, machinery and f ixtures of 

any and every kind forming any part of such structures, 

buildings and/or improvements (collectively, the 

"Improvements"); 

TOGETHER with any and/or all personal prope~ty, 
,.. 

fixtures, fittings, appliances, chattels, furniture, 

furnishings, apparatus, building materials, equipment, 

machinery and/or articles of personal property, and the 
'• . 

replacements thereof , now or at any time hereafter owned by 

the Granter and affixed to, attached to, placed upon, or 

used in any way · ~n connection with, the complete and 

comfortable use, enjoyment, occupancy and/or operation of 

the Premises with the Improvements (collectively, the 

"Equipment") ; 

TOGETHER with all leases of, and contracts relating to, 

the Premises, the Improvements and/or the Equipment, whether 

now existing or hereafter entered into, and all rents, 

income, revenue, issues and profits {the "Rents and 

Profits") arising from the Premises, the Improvements and/or 

the Equipment, provided that until the occurrence of an 

Eveht of· Qefault (as herein defined) and the failure to cure 

the same as set forth below and the election of the holder 

of the. "Note (as herein defined) to collect the Rents and 
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Profits after such uncured Event of Default, the Granter 

·: ~hall have the right to collect and dispose of the Rents and 

Profits without restriction, and provided further that this 

assignment shall not impose upon the Trustees or the holder 

of the Note any of the Grantor's obligations under such 

leases or contracts except for obligations which arise after 

the Trustees or the holder of the Note take possession of 

the Premises; 

TOGETHER with any and all tangible or intangible 

= · property of the .Gran tor now or hereafter used in, arising 

out of, or relating to the construction, ownership or 

operation of the Premises, the Improvements and/or the 

Equipment, including, without limitation, documents, 

instruments, accbunts, chattel paper;· 9eneral intangibles, 

inventory and proceeds (each of the foregoing as defined in 

the Uniform Commercial Code of Virginia (the "Code")), 

architectural and engineering plans and specifications for 

the Premises, the Improvements and/or the Equipment, or any 

portion thereof, contract rights, and any funds, letters of 

credit or other property which are now or hereafter provided 

by the Granter to assure the payment of all indebtedness 

secured by this Deed of Trust and the performance of all 

obligations of the Granter to the holder of the Note under 

the ·Loan C~mmitment (as herein defined); and 

TOGETHER with all of the Grantor's - rights now owned or 

hereaf~~~ p acquired to the proceeds from the sale, exchange, 

- 3 -
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collection or other disposition or conversion, whether 

- ~oluntary or involuntary, of any of the Property (as herein 

defined) into cash or other liquidated claims, including, 

without limitation, all awards, payments and proceeds; 

ii included thereon, and the right to receive the same, which 

may be made as a result of any casualty, any exercise of the 

i i 
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right of eminent domain or deed of lieu thereof, the 

alteration of the grade of any street and ariy . injury to or 
,. 

decrease in the value of the Property (as herein defined), 

together with . reasonable counsel fees, costs and 

disbursements incurred by the holder of the Note in 

connection with the collection of such awards, payments and 

proceeds; 

IN TRUST to .secure the performance of the covenants 

herein contained and the payment of that certain Deed of 

Trust Note of e ven date herewith (the "Note") executed by 

the Granter and payable to the order of SEASONS MORTGAGE 

CORPORATION (the "Lender"), evidencing a loan i n the 

original principal amount of $425,000.00 made by the Lender 

to the Granter pursuant to that certain eight (8) page 

typewr i tten commitment letter dated September 2, 1988, and 

any addendum thereto, signed by both the Granter and the 

Lender (together, the "Loan Commitment"). Th is Deed of 

Trust shall also secure the payment of any and all 

additional indebtedness of the Granter to the Lender related 
·!' •· 

to the P~operty whether as future advancements or otherwise, 
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together with any renewals or extensions of the Note and/or 

~such additional indebtedness. The Note is payable by the 

Grantor by the payment on the date hereof of interest 

thereon from the date hereof to the last day of the current 

calendar month, and thereafter in equal monthly installments 

on the first day of each month as more fully described in 

the Note and briefly described as follows. 

l. · The first thirty-six (36) monthly 

installments of principal and i~terest " shall be in the 

amount of Four . Thousand Forty-Seven and Thirty-Seven/100 

Dollars {$4,047.37) based on the initial interest rate of 

eleven'percent (11%) per annum and a thirty (JO) year · 

amortization; the interest rate is to be adjusted as set 

forth in the Note • 

2 . If not sooner paid the principal balance and 

any interest accrued thereon shall be due and payable on, 

and in any event no later than, November 1, 1998 . 

TOGETHER with and in addition to each installment of 

interest and/or of principal and interest payable under the 

provisions of the Note, the Granter shall pay to the Lender 

an amount of money equal to the pro rata portion of the real 

estate taxes, assessments and similar charges and casualty, 

hazard, rent-loss and other insurance premiums next to 

become d4e, as estimated by the Lender, which amount of 

money shall be sufficient to enable the Lender to pay such 

taxes, · ·.;1's.se ssment s, insurance premiums and similar charges 
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at least thirty (30) days before they are next to become 

due. Any deficit shall immediately be paid to the Lender by 

the Granter. The money so paid to the Lender and held by it 

shall not bear interest, shall not be trust funds, and, upon 

default, may be applied by the Lender on account of the 

indebtedness secured hereby. It shall be the responsibility 

of the Grantor to furnish to the Lender bills or invoices 

for all such· taxes, assessments, insurance prerniwns and 

similar charges in sufficient time to be paid before penalty 

attaches. The rights and obligations of the Lender 

hereunder shall apply to, bind, and inure to the benefit of, .. 
any holder and/or assignee of the Note. In the event that 

there is a default in any payment when due of any principal 

and/or interest "t0 be paid under the .. Note and/or the 

occurrence of an Event of Default hereunder, the entire 

principal balance of the Note and all accrued and unpaid 

interest thereon shall immediately become due and payable at 

the election of the Lender. The Borrower shall pay all 

reasonable expenses incurred by the Lender in collecting the 

Note, including, without limitation, the reasonable fees and 

charges of the Lender's attorneys. 

C. THE PROPERTY. The Premises, the Improvements, the 

Equipment, the Rents and Profits, and all other real estate, 

fixtures i .personal property and/or other property referred 

to above, as well as any interest therein now owned or held 
...... ... 
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000262 
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and/or hereafter acquired by the Granter, are herein 

·= ~ollectively referred to as the "Property". 

0. NOTEHOLDER AND NOTICE ADDRESSES. The name of the 

holder of the Note as of the date hereof is Seasons Mortgage 

Corporation, and its address, to which communications may be 

mailed or delivered, is 401 Southlake Boulevard, Richmond, 

Virginia 23236. Any notice or demand required to be sent or 

delivered to" the Granter shall be in writing ~ and sent or 
,. 

delivered to the Granter at its address shown on the Loan 

Commitment, or such other place as the Granter shall 

designate in writing to the Lender and the Trustees. 

E: SECURITY AGREEMENT. This Dee d of Trust, in 

addition to creating and constituting a lien on real estate, 

is a security agr~ement and shall suppor t any . financing 

statement showing the Lender ' s interest as a secured party 

with respect to any portion of the Property described in 

such financing statement, which description is hereby 

incorporated by reference. The Lender, in addition to, and 

not in lieu or in limitation of, its rights and remedies 

provided herein, shall have all of the rights and remedies 

of a sec ured party under the Code. The recordation of this 

Deed of Trust shall also constitute a fixture filing in 

accordance with the provisions of the Code. The Granter, at 

its · e~pense, shall execute, deliver and record, from time to 

ti.me, such further instruments as may be requested by the 

000463 
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Lender to confirm the lien of, and/or the security interest 

.. created by, this Deed of Trust on or in any of the Property. 

F . COVENANTS. The Grantor covenants and agrees as 

follows: 

1 . The Granter shall pay the principal of, and 

interest on, the Note, together with all other sums 

thereunder, when and as the same shall become due, and the 

Granter shall observe and perform all other .terms, 

covenants, warranties, conditions and obligations contained 

in (a) this Deed of Trust, (b) the Loan Commitment, (c) any 

other deed of trust, security agreement, assignment of 

leases and all other agreements which are now, or 

subsequently may be, executed to secure the obligations of 

the Granter to 'the Lender, and (d) Section 55-59, Code of 

Virginia, 1950, as amended. 

2. The Granter shall maintain the Property and 

all other property subject to this Deed of Trust in good 

condition and repair. 

3. The Granter shall not materially alter or 

demolish any of the Improvements without the prior written 

consent of the Lender, which consent shall not be 

unreasonably withheld, and shall comply with all statutes, 

ordinances and requirements of any governmental authority 

relating ~o the Property, and any part thereof, or the 

Grantor's operations thereat . 
. · .. ~ . 

. .. 
000264 
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4. · The Lender may, at any time, cause an 

··Tnspection by its representatives to be made of the 

Property, and such representatives shall be permitted 

reasonable access to the Property and every part thereof, 

subject, however, to the rights of the tenants therein. If 

any such inspection shows the need of restoration, repairs 

or maintenance and the Lender makes reasonable demand 

therefor, tHe Granter shall proceed within thirty (30) days 
.... 

after such demand has been made to effec t such restoration, 

repairs or maintenance and shall expeditiously complete the 

same in a good and workmanlike manner to the reasonable 
'• 

satisfaction of the Lender. 

5. The Granter shall kee p the Property free from 

liens which may ' have priority o ver the lien of this Deed of 

Trust, except liens for taxes not yet due, and shall not 

allow any subordinate mortgage, deed of trust or security 

interest to encumber the Property without the prior written 

consent of the Lender which consent shall not be 

unreasonably withheld. 

6. In the event that any proceedings to take the 

Property or any part thereof by exercise of the p~wer of 

eminent domain are undertaken or thre atened, the Grantor 

shall give the Lender prompt notice thereof. Any award made 

to t:he Gra.ntor shal 1 be paid to the Lender, and the Gran tor 

hereby irrevocably appoints the Lender and its assigns, as 
... 

may beco'in-e applicable, as its attorney-in-fact to receive 

- 9 - 000265 
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and give all appropriate discharges for any such award. The 

power just granted is acknowledged by the Granter to be 

coupled with an interest. Any such award shall, at the sole 

option of the Lender, be applied to the prepayment of the 

principal of the Note in inverse order of maturity of the 

installments thereof, and to the payment of accrued 

I interest, if any. Notwithstanding the foregoing, in the 

I II event of any ' partial condemnation of t~e Property, the 

11 . proceeds of which are sufficient to restore the Property to 

I! a condition i~ · which the Property can be used for its 
1 I 
I . 

I 

i 
I 

• 1 
I · 
JI ,. 
:I 
l 1 

;1 
I· 
, 1 

I 
I 
I 

inte~ded purpose, and if the Granter is not in default 

hereunder, the Lender shall make such condemnation proceeds 

available to the Grantor under the same terms and conditions 

and for the sam~ · ~urposes as insuran~~·proceeds are made 

available as set forth in paragraph 9 of this Section F of 

this Deed of Trust. 

7. The Granter shall protect, indemnify and save 

harmless the Trustees and the Lender from and against all 

liabilities, obligations, claims, damages, penalties, causes 

of action, costs and reasonable expenses (including, without 

1 imitation, reasonable attorneys' fees and expens.es) imposed 

upon, incurred by and/or asserted against, the Trustees 

and/or the Lender by reason of (a) any failure on the part 

of the Granter to perform or comply with any of the 

covenants or conditions of this Deed of Trust~ (b) the 
.... ,, 

performance of any labor or services and the furnishing of 

- 10 -
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any materials or other property with respect to the Property 

or any part thereof; or {c) any accident, injury to or death 

of persons or loss of or damage to property occurring on or 

about the Property or any part. thereof unless such accident, 

injury to or death of persons or loss of damage to property 

is caused by the action or omission of the Trustees or the 

Lender. Any amounts payable to the Lender under this 

paragraph which are not paid within ten (10) ·days after 

written demand therefor by the Lender shall bear interest at 

the rate set forth in the Note from the date of such demand. 

In the event that any action, suit or proceeding is brought 

against the Trustees and/or the Lender by reason of any such 

occurrence, the Granter, upon the Lender's request, shall, 

at the Grantor's' · $ole expense, resist· and defend such 

action, suit or proceeding or will cause the same to be 

resisted and defended by counsel designated by the Granter 

and approved by the Lender. 

8. The Granter shall keep the Premises and the 

Property insured with fire and extended coverage insurance 

for the benefit of the Lender against loss or damage by 

fire, casualties usually covered by extended cove~age, 

including, without limitation, lightning, tornado and other 

windstorm, hail, explosion, riot, riot attending a strike, 

civi'l .comm9tion, aircraft, missile, vehicles, smoke, 

vandalism and malicious mischief, and {as, when and to the 

extent Insurance against war risks is obtainable from the 

- 11 - OOOZ67 
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United States of America or any agency thereof) against war 

irsks, together with such other hazard coverage as may be 

reasonably requested by the Lender from time to time, all in 

amounts approved by the Lender and covering the Premises and 

the Property for their full replacement costs less any 

excavation and foundation costs, or the amount of the loan 

secured by this Deed of Trust, whichever is greater. The 

Granter shall provide the Lender with satisfactory evidence 

of (a) public liability and property damage insurance in 

amounts sufficient to meet the requirements, if any, of the 

tenant leases assigned to the Lender as additional security 

and as approved by the Lender; (b) rent loss insurance, 

without a coinsurance provision, in an amount equal t~ the 

full monthly ren~als due on all lease~·assigned to the 

Lender as additional security, for at least six (6) months; 

and (c) flood insurance in an amount and issued by companies 

or agencies satisfactory to the Lender (or evidence 

satisfactory to the Lender that the Premises are not located 

in an area designated by the Secretary of Housing and Urban 

Development as an area having special flood or mudslide 

hazards and that flood insurance is not required For the 

loan evidenced by the Note under the terms of any law, 

regulation or rule governing the Lender's activities), 

provided that in the event that the Premises shall at any 

future date be declared to be in a flood or mudslide hazard 
·' '' ... 

area, the "requirements of. this provision shall be met. When 

- 12 - OOOZ68 
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and to the extent required by the Lender, the Granter shall 

·· keep the Property insured against any other risk regularly 
I 
1 insured against by persons operating like properties in the 
11 
! locality of the Premises for the benefit of institutional 

i 

I 
:j 
. ' ; i 
: ; 
' . , 
I 

. 1 
I 

. I 
: I 
: I 
. I 

· I 
; I 

! 

i 
ll ! 

I 
I 
I 
I 
I 

I 
I 
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lenders. All insurance herein provided for shall contain 

(i) standard New York (or comparable) mortgagee clauses in 

favor of the Lender as "Seasons Mortgage Corporation, 401 

Sou th lake Boµlevard, Richmond, Virginia 23236".; (ii) a ful 1 

replacement cost or restoration endors~ment; (iii) a 

provision to the effect that the waiver of subrogation 

rights by the insured does not void the coverage; and (iv) 
,. 

such other special endorsements as may be required by the 

terms of the leases assigned to the Lender as additional 

security; and sha+l be in form and is~ued by companies 

approved by the Lender, which companies shall have the 

highest rating established by Best's Key Rating Guide. 

Regardless of the types or amounts of insurance required and 

approved by the Lender, the Granter shall assign and deliver 

to the Lender all original policies of insurance which 

insure against any loss or damage to the Property as 

collateral and further security for the payment of the 

indebtedness hereby secured. Not less than fifteen (15) 

days before the expiration dates of eac~ policy required of 

the .C!antor pursuant to this paragraph, the Granter shall 

deliver to the Lender a renewal policy or policies marked 

"premiti~ .paid" or accompanied by other evidence of full 

- 13 -
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premium payment satisfactory to the Lender; and in the event 

6f a foreclosure hereunder, the purchaser of the Premises 

shall succeed to all the rights of the Granter, including 

any right to unearned premiums, in and to all policies · of 

insurance assigned and delivered to the Lender pursuant to 

the provisions of this paragraph. 

9 . In the event of any loss or damage to the 

Property, or ' any part thereof, by fire or other casualty, 

the proceeds payable by reason of the insurance referred to 

in paragraph 8 above shall be paid to the Lender . The 

Lender may, at its sole option, (a) apply such proceeds to 

the outstanding loan balance or (b) allow the proceeds to be 

disbursed for restoration work in accordance with such 

procedures as the .Lender shall prescribe. Notwithstanding 

the above, the Lende r , if Granter is not in default under 

this Deed of Trust or the Note secured hereby, agrees to 

make the proceeds of such insurance as are received by the 

Lender available to Granter to replace, repair and restore 

such por tions of the Improvements that have been damaged or 

destroyed, provided that Granter, within ninety (90) days of 

the occurrence of such damage or destruction: ( i) obtains 

and delivers to the Lender a contract in form acceptable to 

the Lender with a contractor acceptable to the Lender 

setting f~rth a fixed price for the repair or restoration 

work, which contract shall provide for the repair or 
. " 

replacement of the damage or destruction to a condition 

14 - OOOZ70 
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comparable to that as existed immediately prior to such 

damage or destruction, (ii) delivers to the Lender an amount 

of money equal to the amount by which the fixed price set 

forth in such contract exceeds the insurance proceeds; ·and 

(iii) otherwise at all times complies with the terms and 

conditions of the Note and this Deed of Trust. Provided 

that these ·conditions are met, such funds shall be held by 

the Lender and released to Granter during the . repair and 

replacement period in amount equal to the value or work 

performed and in . place, with all of such remaining funds 

being, disbursed to Granter upon completion of the repair and 

restoration work. 

10. The Granter shall furnish to the Lender 

annually the the~ current rent roll i~d the then current 

operating statements for the Property, both in form 

satisfactory to the Lender, within ninety (90) days of the 

end of each of the Grantor's fiscal years. 

11. The Lender shall have the right to approve 

and/or reject any property management firm employed by the 

Granter to manage the Premises,, the Improvements and/or any 

portion thereof; as well as the right to require ~ change in 

such property management firm if, in the Lender's reasonable 

opinion, the Premises and the Improvements are not being 

capably m·anaged or managed so as to effectively maximize the 

income potential of the Premises and/or the Improvements, 

and the Granter shall not employ such a property management 

- 15 - 000271 
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company without first obtaining the Lender ' s written 

.... 
approval thereof. 

12. With respect to the Property, the Granter 

shall keep the same in good condition and repair; pay all 

general and special t axes and assessments and other charges 

that may be levied o r assessed upon or against the same as 

they become due and payable; furnish to the Lender rece i pts 

showing payment of any such taxes and assessments; pay all 
~= 

utility charges, assessments and debts for repair or 

improvements of whatever nature now existing or hereafter 

aris~ng that may become liens upon or charges against the 

Property ; comply with, or cause to be complied with, all 

requirements of any governmental authority relating to the 

Property; and promptly repair, restore; replace or rebuild 

any part of the Property which may be damaged or destroyed 

by any casualty whatsoever or which may be affected by any 

condemnation proceeding or exercise of eminent domain. 

13. Granter shall not commit, nor suffer to be 

conunitted, any waste of the Property; nor initiate, join in 

or consent to any change in any private restrictive 

covenant, zoning ordinance, or other public or pr~vate 

restrictions limiting or defining the uses which may be made 

of the Property, or any part thereof; nor permit any lien or 

encumbrance, of any kind or character and not consented to 

by the Lender, to accrue or remain on the Property or any 
....... 

part the t"eof. 

000272 
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14. The Premises complies with all requirements 

·: ~nd conditions set forth in all zoning ordinances, all 

federal, state and local governmental wetland, coastal 

waters and environmental protection acts and any other 

ecological, environmental or use restrictions and all other 

governmental laws, rules and regulations applicable to or 

affecting the Premises. The Grantor shall continue to 

comply with the same now and in the future, and any failure 
~: 

to so comply shall constitute an Event of the Default as 

hereinafter defined. In furtherance of the foregoing and 

without limiting any other rights and/or remedies of the 

Lendei, in the event that there shall be filed any lien 

against the Premises by any entity with respect to any of 

the ma tters speci~ied in this paragr~ph 14, then Granter 

agrees to cause such lien to be removed from the Premises or 

provide a bond s atisfactory to the Lender insuring that the 

Lender shall continue to enjoy first lien status within 

sixty (60) days from the date that such lien is placed 

against the Premises or within such shorter period of time 

as the circumstances shall permit (but in all events at 

least five (S) days before any sale of the Premises to 

satisfy such lien) in the event that the holder of such lien 

takes the steps to cause the Premises to be sold pursuant 

thereto . . Should Gran tor cause, suffer or permit any 

violation of any of the foregoing laws, rules and/or 

regula~l6ns, or fail to remove or prov ide satisfactory bond 

- 17 - OOOZ73 
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as desc~ibed herein in the event of the filing of any such 

fl!:!n, then this Deed of Trust, the Note and all other 

instruments securing the Loan shall at the option of the 

Lender become immediately due and payable. 

15. The Gran tor is seized of the Premises in fee 

simple and has the right to convey the Premises in fee 

simple . Title to the Premises is marketable and free and 

clear of all "encumbrances with the exception of those 
... 

contained in Schedule B, Section 2 of the title insurance 

commitment submitted by the Granter to the Lender in 

accordance with the Loan Commitment. The Granter shall 

warrant and defend the title to the Premises against the 

lawful claims of all persons whomsoever. 

16. Tfre. terms and provisioiis of the Loan 

Commitment are, to the extent that the terms thereof are not 

expressly set forth herein, incorporated herein by reference 

and made a part hereof, and they shall survive the closing 

of the loan secured and evidenced by the Note and remain in 

full force and effect. The terms and provisions of this 

Deed of Trust and/or the Note shall control over any 

inconsistencies with the terms and provisions of the Loan 

Commitment. 

17. The Granter shall maintain the Property at 

all times · so that (a) the Property is free from "hazardous 

substances,. as defined by the Comprehensive Envirorunental 
. ~· .. 

Response, ··"Compensation and Liability Act of 1980, 42 U.S.C. 

- 18 - 000274 
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§§ 9601, _ et~, as amended, and the regulations 

pr6mulgated pursuant thereto, (b) the Property is not 

subject to federal, state or local regulations or liability 

because of waste materials and/or debris, "PCB's" or PCB 

items (as defined in 40 C.F . R. § 761.3), underground storage 

tanks, "asbestos" (as defined in 40 C.F.R. § 763.63), or the 

past or present accumulation, spillage or leakage of any 

substance, and (c) no condition exists which ls, or may be, 
~= 

characterized by any federal or local government or agency 

as an actual or- potential threat or danger to the 

environment. The Grantor shall provide to the Lender, .. 
within five (5) days after the Grantor's receipt thereof, 

copies of all notices from federal or local governments 

and/or agencies ~lJeging any such thr~at or danger or 

alleging violation of any environmental statute, ordinance, 

regulation and/or rule, or requesting information regarding 

the Property's compliance with the same. The Granter shall 

provide to the Lender copies of all of the Grantor's 

responses to such notices and/or requests simultaneo~sly 

with the responses to such government or agency. 

G. DEFAULT. 

1. There shall be an event of default hereunder 

("an Event of Default") upon (1) failure of the Granter to 

pay ~sand . when due and payable any installment of principal 

or interest under the Note or any extension or renewal 
..... ,. 

thereof of any indebtedness secured by this Deed of Trust or 

I 
I 

1 
I 
I 
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I 

I 
I 
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(2) upon failure by the Grantor to duly observe any 

·covenant, representation or agreement included in this Deed 

of Trust, the Note, the Loan Commitment, or any other 

document submitted by the Granter in connection with the 

indebtedness secured hereby, for a period of fifteen (15) 

days after written notice from the Lender specifying the 

nature and extent of such failure. 

2. . If an Event of Default occurs, the Lender 

shall have available to it and may exefcise any and/o~ all 

of the applicable rights and remedies provided for in (1) 

Titles 8.9 and SS, Code of Virginia, 1950, as amended, 

' 
(2) the Note, (3) the Deed of Trust, (4) the Loan 

Commitment, and (5) any othe r instrument related to the loan 

referred to in th~ Loan Conunitment, anp such rights and 

remedies shall be cumulative and in addition to (rather t han 

'. i ll in limitation of) al l other rights and remedies available to 
i I 

!J the Lender, whether legal, equitable or otherwise. This 
I 
I 

I Deed of Trust is given, and shall be construed, to impose 
• I 

and confer upon the Granter, the Trustees and the Lender all 

of the duties, rights and obligations set forth in Sections 

26-49, 55-59 and 55-59.1, Code of Virginia, 1950, as 

amended, and further to incorporate herein the following 

provisions of Section 55-60, Code of Virginia, 1950, as 

amended, .b,Y the short form references that follow: 

Exemptions waived. 

Renewals, extensions or reinstatement permitted. 

- 20 - 000,76 
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Substitution of Trustees permitted. 

Any Trustee may act; and 

Subject to all upon default. 

3. Upon (a) the occurrence of an Event of 

Default and (b) the request of the Lender, the Trustees 

shall forthwith declare all debts and obligations secured 

hereby at once due and payable and may take possession of 

the Property ·and sell the same, or any portion ·thereof, at 

public foreclosure auction sale in accordance with Title 55, 

Code of Virginia, 1950, as amended. Before any such sale of 

the P~operty, or any portion thereof, at public auction is 

made, there shall first be advertisement of the time, place 

and terms of such sale once a week for four successive weeks 

in some newspaper· published or having-.a general circulation 

in the county or city which is the site of the Premises . 

Such advertisement shall set forth a description of that 

portion of the Property to be sold and shall identify the 

Property by street address, if any, or if none, shall give 
I 
I 
i 1 the general location of the Property with references to 
i 

- 11 
· ' 

streets, routes or known landmarks. The Trustees shall give 

written notice of such sale fourteen (14) days pr~or thereto 

by personal delivery or by certified or registered mail to 

the other owner of the Property at its last known address as 

such . owner .and address appear in the records of the Lender. 

The Trustees shall also give written notice of such sale to 
.. •· .. 

OOOZ77 
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the Granter at its last known address as it appears in the 

·records of the Lender. 

4. The Lender may become the purchaser of any 

portion of the Property so sold, and no purchaser shall be 

required to see to the proper application of the purchase 

money. The Lender and the Trustees (with the permission of 

the Lender) may grant any extension, forbearance or other 

indulgence, and may release any part of the Pr?perty from 
.. 

the lien hereof. In any such forecloiure or upon the 

enforcement of . any other remedy of the Lender hereunder or 

under the Note, there shall be allowed and included as 
'' 

additional indebtedness, to the extent permitted by law, all 

reasonable expenditures and expenses which may be paid or 

incurred by or on behalf of the Lender and/or the Trustees 

for attorneys' fees and charges, appraisers' fees, 

publication costs, and costs involved in title insurance and 

title examination. All reasonable expenditures and expenses 

of the nature in this paragraph mentioned, and such 

reasonable expenses and reasonable fees as may be incurred 

in the protection of the Property and the maintenance of the 

lien hereof, including the fees of any attorney employed by 

the Lender and/or the Trustee in any litigation or 

proceeding affecting the Deed of Trust, the Note or the 

Premi~es~ including p robate and bankruptcy proceedings, or 

in preparation for t h e cornmencement or defense of any 

proceedthg or threatened suit or proceeding, shall be 

- 22 -
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immediately due and payable by the Grantor, with interest 

thereon at the lower of the rate of eighteen percent (18%) 

per annum or the maximum rate permitted by applicable law, 

and shall be secured hereby. Unless and to the extent,. if 

any, that such is prohibited by law, the proceeds of any 

such foreclosure sale shall be distributed and applied in 

the following order or priority: First, on account of all 

costs and ex~enses incident to the foreclosure proceedings, 

including all such items as are mentioried in this paragraph 

hereof; second, all other items which under the terms hereof 

constitute secured indebtedness additional to that evidenced 

by th~ Note, with interest thereon as herein provided; 

third, all principal and interest remaining unpaid on the 

Note; fourth, any. remaining amounts di:ie the Lender, its 

successors or assigns, as their rights may appear; and 

fifth, to the Granter. 

H. TRUSTEES. The Trustees shall be under no duty to 

take any action hereunder, except as expressly required, or 

to perform any act which would i nvol ve them in expense or in 

liability or require them to institute or defend any suit in 

respect hereof, unless properly indemnified to their 

satisfaction. All reasonable expenses, charges, counsel 

fees and other disbursements incurred by the Trustees in and 

about the administration and execution of the trusts hereby 

created, and the performance of their duties and powers 

hereunde~, shall be secured by this Deed of Trust prior to .. 
- 23 000279 
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the indebted~ess represented by the Note, and shall bear 

·in·terest at the same rate a s the Note . 

I . MISCELLANEOUS PROVISIONS. 

1. The Lender may at any time, without notice to 

any person, grant to the Granter any indulgence, forbearance 

or any extension of time for the payment of any indebtedness 

secured hereby or allow any change or substitution of or for 

any of t he P~operty or any other collateral wh~ch may be 

held by the Lender without in any mann~~ affecting the 

liability of tqe Gran ter or any endorsers of the 

indebtedness hereby secured and also without in any manner 
.. 

affecting or impairing the lien of this Deed of Trust . 

2. Any failure by the Lende r to insist upon 

s t r i c t pe rformanc~ of any of the terms and provisions he r eof 

s hall no t be de e med to b e a waiver of any suc h t erms and 

provisions, and the Lende r, notwithstanding any suc h 

failure, shall have the right thereafter to insist upon the 

strict performance of any and all of the terms and 

provisions of this Deed of Trust. Neither the Granter nor 

any other person now or hereafter obligated for the pa yme nt 

in whol e or in part of the sums now or hereafter secured 

hereby sha ll be relieved of such obligation b y reas on of (a) 

the failure of the Lender to comply with any request of t he 

Grant9r, .or of any other person so obligated, to take action 

to forec lose or o t herwise enforc~ a?y of the provisions 

he reo f · 6~ of any obligations secured hereby, (b) the 
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rel e ase, r egard l ess of c o nsideration, of the whole, or a n y 

part of, the security held for the indebtedness secured 

hereby, and/or (c) any agreement or stipulation between any 

I s ub sequ e n t owner o r owne rs o f the Property, or any part 

II thereof, and the Lender to extend, from time to time, the 

:I time o f payment or to modify the terms of the Note or th is 

Deed o f Trust without first hav i ng obtained the consent of 

the Grantor or such othe r person. 
i I 
I; 3 . " Upon the fail u r e o f the ·Granter to pay any 
1 i. 

1 installment due under the Note or other charges 

. ! 

: i 
i I 
! I 

• i 
i; . : . . . 
ii 
I : 

! i 
I 1 

! I 
1 
I 
I 

I 

I . , 

11 

above-mentioned as they become due and payable, or to pay 
.. 

any other of the debts or liens above-mentioned at the time 

above-mentioned, or to insure the Property, or to deliver 

the po l icies of ~nsurance as herein qgreed, or to perform 

any of the covenants and agreements herein, the Lender is 

hereby authorized, at its option, to insure the Property, or 

any part thereof, and t o pay the costs of such insurance, 

and to pay such taxes, liens, assessments or other charges 

herein mentioned, or any part thereof, and to remedy the 

Gran tor' .s failure to perform hereunder and to pay the cos ts 

associated therewith. The Granter shall refund on demand 

all sums so paid, with interest thereon at the lower of the 

rate of eighteen percent (18% ) per annum or the maximum rate 

perm.i ttec;l by applicable law. This Deed of Trust shall stand 

as security for all sums so paid, which shall become a part 

of the <indebtedness hereby secured; p_r:ovided, however, that ... 

- 25 - 000281 
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the retention of a l ien hereunder for any sums so paid shall 

not be a waiver of any subrogation or substitution which the 

Lender might otherwi se have had. 

4. In the event that (a) the Grantor shall fail 

to keep the Property insured in the manner and at the times 

herein provided, (b) any installment of interests or payment 

of principal is not paid at or within the time required by 

terms of the Note, (c) the actual demolition or removal of 

any of the Property is threatened, (d) ~the Grantor fails to 

do any of the things herein agreed to be done, or (e) there 

occurs any breach of any of the terms hereof or of the Note, 

then,, and in any of such events, whether or not the Lender 

has paid any of the taxes, liens or other charges, or 

procured the insurance, or remedied the Grantor's failure to 

perform, all as m'entioned above, the Lender shall be 

entitled to exercise any or all remedies provided for or 

referred to in this Deed of Trust after the failure of the 

Granter to cure the same to the extent, if any, permitted 

herein. 

5. No waiver or modification of this Deed of 

Trust, or of any covenant, condition or provision herein 

contained, shall be valid unless in writing and d~ly 

executed by both the Granter and the Lender, and no evidence 

of any waiver or modification shall be offered or received 

in evidence in any proceeding, arbitration or l i tigation 

arising out of or affecting this Deed of Trust, or any .... ,. 

- 26 -
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rights or obligations hereunder, unless such waiver or 

moqification is in writing, duly executed as aforesaid. The 

provisions of this section may not be waived except as 

herein set forth. 

J. NOTICE: THE DEBT SECURED HEREBY IS SUBJECT TO 

CALL IN FULL OR THE TERMS THEREOF BEING MODIFIED IN THE 

EVENT OF SALE OR CONVEYANCE OF THE PROPERTY CONVEYED HEREBY . 

1. , Upon the voluntary or involunt~ry sale, 

1 ease, exchange, assignment, conveyance·', transfer or other 

disposition (herein collectively called a "Disposition") of 

all or any portion of the Premises and/or the Improvements 

(or any· interest therein), or all or any part of the 

beneficial ownership interest in the Granter, or in the 

event that the G.r:~ntor conveys to any .. other party a security 

interest in any of the Property, or voluntarily or 

involuntarily permits or suffers the Property, or any part 

thereof, to be further encumbered (herein collectively 

called an "Encumbrance"), then the Lender may, at its sole 

option, enforce any and/or all of its rights, remedies and 

recourses as set forth in this Deed of Trust for an Event of 

Default; provided, however, that the Lender shall not 

enforce such rights, remedies and recourses if it consents 

in writing to the Disposition or Encumbrance in question. 

In c9nnection with determining whether to grant or withhold 

such consent, the determination made by the Lender shall be 

conclus~ve, and it may require as conditions to its granting 
' .. 

- 27 -
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such consent (1) an increase in the rate of interest p ayable 

·:':lnde r the Note, (2) payment of the Lender of a trans fer f ee, 

(3) payment of the Lender's reasonable attorneys' fees and 

charges in connection with such Disposition or Encumbrance, 

and/or (4) the express assumption of the payment of the 

indebtedness and performance of the obligations of the 

Gra~tor by the party to whom such Disposition will be made 

(wi t h o r without the release of Granter from liability f o r 

suc h indebtedness and obligations). ..· 

K. CONCLUSION. In witness whereof, the Gran ter ha s 

caused this Deed of Trust and Security Agreement to be 

exec~ted and sealed by its general partners as of the day , 

month and year first written above. 

" 
LAFAYETTE ASSOCIATES 

By&?~~ 

and 

Lawrence T. PhiYlips 
General Partner 

(SEAL) 

By::__~~....,L\-~-+1--~~~.c....=~w~•n~ 
Roger 
Gener 

COMMONWEALTH OF VLR_.G __ IN ___ I_A_,,') 
CITY/CGmJH OF----;2_~ , to-wit; _______ ....._.'-'-"".__=--~~~~-

I, the undersigned, a notary public in and for the 
jurisdiction aforesaid, do hereby certify that Lawrence T . 
Phillips , whose name as general partner of Lafayette 
Ass6ciates is signed to the foregoing Deed of Trust and 
Sec urity Agreement, h as acknowledged the same before me i n 
the juri sdiction aforesaid • 

........ . .. 
000284 
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Given under my hand this ~day of October, 1988. 

. ~ . My commission expires: /7-/JD 

COMMONWEALTH OF VI~ 
CITY/C~F _.17.......,.,"""~~~------' to-wit; 

.:~\t- . . 
··•" '' ... ,:/ ' ·• 

. ..... ~ -~· r: n ./~ 1 ... ,_..-

...- ~\:· . .'(°".·~/ : 
=· ::··· ·. c; .. :t:: ~<J ..... 
• . • , "'?" 0 ··- · .. ~ . " .: - . ') -.../ ' 

· J~ u ·: " .. ·ro '?7 :'.:: 
i;s(--:.. ~ • . ... _ ·~ : ,..... , .. 

:_:.~:. ?•".;f . -~ I • • ~'·~ ·. 
~ r t;. "' .f~ . . · · ··· · '~ ·<. '•, ~-· ~·:.4 ,. t\.~ \, / 

J.-.111; .. r)l ' .• J ,• 
./•-. '·)· "· 1 ._ . . • • \..- : ,,1' 
~!;J~-.:. j:,~! f -tlll f\• '' I 

"·",l..;J,V ... ,.,. , . .' L· flf': . . · ··~' 
=!!.·';,,t.·· ·,··. ~· '/ '·~ · ., 
·\~~.' ,f::.'/ ··~1'. , 

I, the undersigned, a notary public in and for the ~~ 
jurisdiction aforesaid, do hereby certify tha~ Roger J. 
McDonald, whose name as general partner of Lafayette 
Associates is signed to the foregoing ·beed of Trust and 
Security Agreement, has acknowledged the same before me in 
the jurisdiction aforesaid. 

Given under my hand this3 . ./ day of October, 1988. 

'My commission expires: /~ I D I / 'ffD . 

~', . .... 

" 
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SCHEDULE A 

(Legal Description of the Premises) 

PARCEL lA: 

ALL that certain lot, piece or parcel of land, lying and 
being in Henrico County, Virginia, designated as the Eastern 
20 feet of Lot 2S, Plan of Putney Place, fronting on 
Lafayette Avenue, as shown on a plat of Putney Place, dated 
March 17, 1941, made by William N. Lewis, Certified Survey­
or, Richmond, Virgini a, recorded in the Clerk's Office of 
the Circuit Court of Henrico County, Virginia, in Plat Book 
18, page S5; 

PARCEL 18: 

ALL that certain lot, piece or parcel of land, lying and 
being in Henrico. County, Virginia, designated as the Western 
40 feet of Lot 25, Plan of Putney Place, fronting on 
Lafayette Avenue, as shown on a plat of Putney Place, dated 
March'·l.7, 1941, made by William M. Lewis, Certified Survey­
or, Richmond, Virginia, recorded in the Clerk's Office of 
the Circuit Court of Henrico County, Virginia, in Plat Book 
18, page SS; 

jl PARCEL 2: 
·. 

· I 

! 
: I 

!i 
:i 
1 · 

I 

I 
I 

I 
I 

. I i 
. ' 

ALL that certain lot, piece or parcel of land ly ing and 
be ing in Henrico County, Virginia, designated as Lot 26, 
Plan of Putney Place, fronting on Lafayette Avenue, as shown 
on a plat of Putney Place, date d March 17, 1941, made by 
William M. Lewis, Certified Surveyor, Ric hmond, Virginia, 
recorded in the Clerk's Office of the Circuit Court of 
Henrico County, Virginia, in Plat Book 18, page 55; 

PARCEL 3: 

ALL that certain lot, piece or parcel of land lying and 
being in Henrico County, Virginia, designated as Lot 27, 
Plan of Putney Place, dated March 17, 1941, made by William 
M. Lewis, Certified Surveyor, Richmond, Virgini a, recorded 
in the Clerk's Office of the Circuit Court of Henrico 
County, Virginia, in Plat Book 18, page 55; 

PARCEL 4: 

ALL that certain lot, piece or parcel of land lying and 
being in Henrico County, Virginia, d e signated as Lot 28, 
Pl a n of .~µtney Place, fronting on Lafayette Avenue, as shown .. 
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on a plat of Putney Place, dated March i?, 1941, made by 
William M. Lewis, Cert i fied Surveyor, Richmond, Virginia, 
recorded in the Clerk's Office of the Circuit Court of 

., k~nrico County, Virginia, in Plat Book 18, page SS ; 

The lots described above are more particularly described on 
that certain plat of survey by Leland F . DySard, Land 
Surveyor, of George Stephens Associates, dated September 23, 
1988, and entitled "Boundary Survey Lots 25, 26, 27, and 28, 
Putney Place, Brookland District, Henrico Co., Virginia," a 
copy of which is attached hereto and to which reference is 
hereby . made for a more particular description of such lots, 
and the conveyance of such lots provided for herein includes 
all improvements thereon and all appurtenances thereunto 
belonging; 

BEING the same property conveyed to Gl~nside Associates, a 
Virginia Limited Partnership, by deed from Lakeside Mini 
Warehouse Partnership by deed dated April 16, 1986, and 
recorded May 12, 1986, in the Clerk's Office of the Circuit 
Court of Henrico County , Virginia, in Deed Book 2003 at Page 
4 20. 

' • 

PRM3/BB 
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UILL OF SALE AND ASSIGNMENT OF LOANS 

RESOLUTION TRUST CORPORATION, acting (i) in its capacity as eitber receiver 
or conservator for each Association, as more particularly set forth on Exhibit A hereto, 
(ii) on behalf of subsidiaries of such Associations and/or (iii) in its corporate capacity 
(onJy for certain of such Associations for which tbe receivership or conservatorshi£ 
bas been terminated and the assets of wbicb have been transferred to Resolution f rust 
Corporation in its corporate capacity) ("Assignor") hereby absolutely seUs, transfers, assigns, 
sets-over and conveys to NATIONAL ENTERPRJSES INC., 
a corporation organized under the laws of the State of California, ("Assignee") 
w1tbout recourse and without representations or warranties of any kind or nature: 

(a) all of Assicrnor's right, title and interest in and to each of the 
loans (the "Loans") identified in the loan schedule (''Loan Schedule") attached as 
E:<llibit B to the Loan Sale Agreement dated as of December 10, 1992 between 
Assignor and Assignee relating to Loan Package Nwnqer 45, together with all 
promissory notes or other evidence of indebtedness at.id all judgments relating 
to the Loans, if any, and together with all instruments and documents securing 
sucb Loans and all coUateral (whether real or personal property) pledged in 
connection therewith, if any; and 

(b ). , a1J principal, interest or other proceeds of any kind with respect 
to tbe Loans (mcluding, but not limited to, proceeds derived from the conversioa, 
voluntary or involuntary, of any of the Loans into cash or other liquidated 
property; including, without limitation, insurance proceeds and condernJiatiou 
awards). but excluding any pa.ymeats or other coos id e~ation received by or on 
behalf of Assignor on.Qr before December 10, 1992 .. wtth respect to the Loans 
and applie<l, regardless of whether timely paid. · 

DATED: December 15th, 1992 

ASSIGNOR: 

By·~ o y . u ac Attor:y-~act 

000288 
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EXHfBIT A 
POOL 45 

NJJiE OF ASSOCIATION 

IST ANNAPOllS SAVINGS BANK 
COOPER RIVER 
HABERSHA>4 FEOERAl S&l 
llOLL YVOCO FEDERAL 
INVESTOl!S SAVINGS BANK 
JEFFERSOH FEDERAL 
METROPOllTAN FEDERAL NASHVILLE 
PIONEER SAVINGS BANK, FSB 
PREFERRED SAVINGS & LOAN 
SEASONS SAVINGS BANK 
SECUlllfY FED SAV & LOAN ASSOC 
SENTRY FSA NORFOLK, VA 
UNITED SAVINGS BANK 

CAPACITY OF 
RESOLUTION TRUST 

CORPORA Tl OH 

RECEIVERSHIP 
CONSERVATORSHIP 

RECEIVERSHIP 
COMSERVATORSHIP 

RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 
RECEIVERSHIP 
RECE I VERS~·I P 

· . 

. ' 

PAGE 1 
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45 

P~G 

NO 

Total: 
Count: 

Total : 
Count : 

LOAN ID 

671890003 

==-:==== =::11 

CROSS REF 
IM49ER 

" 

.:·•· ... ... 

-• 

C/O COLL 

COOE TYPE 
C/0 

Dl\TE 

co 524 920109 

.. _. 

EXHIBIT B 

LOAN SCHEDULE 

NAME ST 

< 

LAFAYETTE ASSOCIATES VA 

·. 

PRINCIPAL 
BALANCE 

$208,403.88 

S9,093,040.22 

PAGE 1 

ORIGINAL 
BALAHCE 

S425,000.00 

s 11,006,064. t.4 
18 
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RECEIPT OF PROCEEDS 

Date: June 29, 1992 

···-:. . 

Received Two Hundred Eighty-Three Thousand Six Hundred 

Fifty-Four and 55/100 ($283,654.55) Dollars of proceeds from the 

amount paid by the high bidder at the foreclosure sale held on 

January 9, 1992, under the Deed of Trust securing a $425,000.00 

Deed of Trust Note made by Lafayette Associates, dated October a, 

1988, payable to the order of Seasons Mortgage Corporation, now 

held by Resolution Trust Corporation, as Receiver for Seasons 

Federal savings Bank, which amount was credited to the outstanding 

balance of such $425_,000.00 Deed of Trust Note. 

'• RESOLUTION TRUST CORPORATION, as 
Receiver for Seasons Federal Savings 
Bank 

By: .JA~. c {)L 
Sleve Cohen, Asset Manager 

000291 
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AYETIE ASSOCIATES 
JL 45 

-• 

BOOl<BALA~N"-C,_E~--J------'-----~----+------~S-'2..;,.0~8,~40_J..;,..8,;..;_8 
PURCHASE DATE 12115/92 

I 

::>ATE PAYMENT INDEX MARGIN ~RATE DAILY INTEREST NO. INTEREST -iNTERESr INTERE~.C PRINCIPAL PRINCIPAL 
:eiVEDRECEIVED FACTOR PER DIEM DAYS DUE PAID ACCRUAL --=P'°"'A..,.,ID::----ir--,B"'A,..,.LA~N,...,C.,,,E-

/J.~60~:+-..:...::.:..:..;::..:.::=..~.=.~-~--=:..=-=._-1 _ __::...:_;,;.=.--f'--.:....:..c=-=.~--~=---1-_=..:..=..:.:..:..:::.=..... 

_1 21"_119_1 .___ ___ o_.oo_~-~5_.J_9_"J.-1 _ __;,J_.;.oo~"J. . ..___;e..c;.J""9.,;..;'"·+-"-o;.:.000~2;;:.;J:;..;J'-'---'9:;..;a: ::.· 1;.:9;..;:2'--_.__o"----1---'o.oo o.oo 59 ,864. 1 o o .oo 42 I ,J2 4 .BJ 
I 211619 I I 0.00~·.1. J .00% 8.J9% 0.0002JJ 98 . 192 15 l,d72 .06 0 .00 6 I .JJ6.98 0 .00 421 ,J24.8J 

1111921 0 .001 5.-to".I. J .OO"k a .-10•.1. o .0002JJ 98.J09 I 16 l,S72 .95 o.oo 62.909.9J o .oo 421.J24.6J 
-vti921 0001~~'% J .00% 8.72% o.0002_-12_~_1;..:o;.;:2;.:.0""5..;,.4_:...l _J'-1--1--__;,J.16J.68 I o.oo 66.073.61 o.oo 421,J24.8J 

J/11921 0 .001 6.18~~ J .00".4 9.18%_l2_.000255 107.4J8 I 29 ~~:ZL. l __ o .oo 69,189.J I o.oo 421.J24.8J 
J/1193! 0.001~~~ __ J .00~ ~J%10.0002118 104.5 12 JI J.2J~~7 I o.oo_,_n~29. 18 0.00 421,J2UJ 
5111921 0 .001 5 .01% J .00",(, 8.61%10.0002451 IOJ.100 I JO J ,09J.2J 0.00 75,522.-10 ---:o:.:-.oo~--l---,42mtii:i 
5111921 o.ooH.60".I. J .oo•.4 ---S.60~~@.0002J9 100.650 r JI J ,120.14 -0:00-10:642:55 o.oo 421,J2(ii3 

7ii/92i-ri7.5Sffi 4.91% :i.oo% 1.91%1 0.000220 92.574 1 Jo 2.111:~-1v11.23 o .oo 136.1J7.J6 2e5,i8f:i7 
811192! 0.001 4.72~~ J .00% 7.72%10.000214 61.157 31 1.895.aslO.oo 1,895.86 o .oo 285.187.47 

-g/Tj921 o.ool 4 . .i2•.1. J .GO'!(. 7.42%1 o .00020s 50.780 1 31 1 .022~..!1._ o.oo J.718.05 o .oo 285.107.47 
1011.'92 I 0 .00 4.6<1"1. J .00% 7.64%'' 0.000212 60.52J I JO 1.815.69 0 .00 5.533.75 0 00 285, 187.47 
11111921 o.oo 5.1 4'.I. J .00% 8.14% 0 .000226 64.484 JI 1,999.01 o.oo 7.5J"-2..;,..1-'5'--..__..;,.o:-oo--r---2ii5.187.47 
1211192! 0 .001 5.21~~ 1 J .00% 8.21% 10.0002201 65.039 I 30 1.951 .16 o .oo 9.403.91 o .oo 285,187.H 

11119J• 0 .001 4.9J% J .oo"k 7.9J'% 0.0002201 62.020 I JI 1.947.-tJ I o.oo 11 .4Jt.J4 o .oo--·--2-05-.-10-7-.4-7 
2/l19JI 0 .001 <1.56".I. J.00% 7.56%10.000211 60.048 I 31 f.861 .4B I 0.00 1J.292.8J 0 .00 285,187.47 

-:Jii/9J I 0.001 4.dO'k J .00% 7.40%1 0.000206 I 58.622 28 1,641.41 0 .00 . I 4,9J4.24 0 .00 285.187.47 
·l/119JI 0.001 d.JO".(, J .00% 7.J0%1 o.00020Jl57.8JO I 31 1,792.72 0 .00 I 1G,i26.96 0 .00 285.187A7 
5/l/9JI 0 .001 d.<IO'k J .00% 7 . 40~~10.000206 58.622 I 30 1,758.66 0 .00 18,485.61 0 .00 285,187.47 
51119JI 0 .001 4.5J% I J.OO"k 7.5J"J.I 0.000209 I 59.652 t JI t ,8<19:20 0.00 20,JJ4.82 0 .00 I 265.187.47 
7/l/9J• 0 .001 4.'1J%1 J .00% 7.dJ%10.0002061 58.860 I 30 t ,765.i9 I 0.00 22,100.60 0 .00 285,167.47 
811/9~1 0001 4 .J6~~1 J .00°,(, 7.JS"l.I 0 .000204 1 58.J05 I JI 1,807.'15 I 0.00 2J.906 . .;..06'--''-_.;;.o._oo __ ~_2_8_5_.1_87_.4_7 
9/l/9JI 0 .001 4.17%1 J.00",(, 7.17%10.0001991 56.800 ! JI 1.760.79 I 0 .00 25.668.85 0 .00 285,187-"7 

Hlll/9J; 0 .001 4.16%1 J .00% 7.18'/,I 0 .0001991 56.879 l JO 1.i06.J7 0 .00 27:375.22 0 .00 285.187.47 
ll/l/9JI 0.001 4 .50~'' J .00% 7.50".1.10.0002081 59.'114 I 31 1.841.64 I 0.00 29.2 17.06 0 .00 285,187.47 
121119J 1 o.oor d .Stt~I • J.OO"A> 1.Sd~E.1 0.0002091 59.731 • Jo 1.791.93 o.oo Jf.ooa.99 o.oo ! 2as.1a7.47 

11119·1· 0 .001 d . 0t8~L; 3.00'%., 7.46%10.0002081 59.256 I 31 1.BJG.92 I 0.00 32.645.91 0.00 I 265. 187.47 
21119-1 . 0.001 4·_83%1 3.oo".41 1 .aJ~~i 0.0002181 62.020 ! 31 1.922.00 i o.oo J.i.768 .79 o .oo I 265.101.<11 
J1t19,1: o.oo! S.dO~t,i J.oo~I e. (10~~' o.0002JJI ss.s~~ , 2a 1.asJ.22 1 o.oo JG.sJ2.01 o.oo 1 2as.107.47 

dil/9.11 0.001 5.99%1 J .oo·.41 a .99".1. I 0.0002501 11 .210 ! 31 2.201.15 I o.oo I ?o:aJ9.76 o .oo I 205.167.47 
51 119·11 0.001 6.J-t~'I J .00",(,f~~I 0.000259! 7J:99o , 30 2.219.7 1 I 0.00 .ti.059.47 . 0 .00 I 28S:i07A7 
s1119.i • 0.001 6.2r'I J.oo"kr---9.27%1Q.coo25a• 7J.4J6 1 JI 2.276.5.I 1 o.oo I 4J.JJ5.98 o .oo 1 205.lii7 .·t7 

7 1119<1 : 0.001 6.<16% 1 J .oo"kl 9.48%: b .00026J 1 75.099 .. JO 2.252 .~8 · 1 o.oo 45.588.96 o .oo I 285. 187.<17 
81119'1: 0 .001 S.50% 1 J .00%1 9.50%10.00025<11 75.258 I 31 2.JJ2 .99 0.00 d7,92t.95 0 .00 I 285,187.47 
9/1/9'11 0 .00 1 6 .69%1 J .00%1 9.69'.l.1 0 .000269i---76.76J I JI 2.J79.65 0 .00 50.JOl.60 0.00 I 285,187.47 

101119.11 0 .001 f.o~'LJ.ooox,~·.1.10.0002191 79.5J6 1 Jo 2.306.01 o .oo 52.667.67 o.oo I 205.101.41 
t 1/119°1 1 0 .001 7.44'.1. I J .OO"k I0.4d%i 0.0002901 82.704 I 31 2.563.0'1 0.00 55.251.5 1 0 .00 I 285.1 87.47 
I 2/l/9d 1 0.00 I 7. 71 ".I. I J .OO"k I 0.7 l '.I. I 0.000298 f 84.843 I JO 2,545.JO 0.00 57.796.8 1 0.00 285.187 .47 
t/11951 0 .001 7.66'% J .00'\I, 10.66% 10.0002961 84.447 I Jt 2.517.86 o.oo 60.414.67 o.oo I 285.187.47 
2/1195· 0 .001 7.25".I. J.00% 10.25%10.0002851 81.199 I JI 2,517.10 I 0.00 62.9Jl.84 0 .00 I 285.187.47 
311195 1 0 .00 1 6.89"1. 3.00".4 9 .89%10.0002751 76.J.t7 I 28 2. 19J.7J o.oo 65, 125.57 o .oo 265,187.47 
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1 
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611195-\ 0 .001 5.80".(, J .oo".I. 8.80% 1 o.000244 69.712 I J1 2.161 .09 o.oo 71 .866.93 o.oo 205.187.47 
711195. 0 .001 5.89'/, I J .00°4 8.69% I 0 .0002d7 I 70.425 JO 2.1 12.76 0.00 7J.979.69 0.00 285.187.4 7 
811195i 0.001 6. to%1 J .OO"k 9.t0",{,I0.00025JI 72.089 I JI 2.2JV6 0.00 76.214.45 0 .00 285,167.47 
9i11951 o .ool 5.89".l.R.oo% a .69".I. 1 0.000247 t 70.425 1 31 2.1 oJ.19 o .oo 18:397.64 o .oo 2as.1a1.47 
' Olll95i 0.001 5.77".i; J .OO"h 0.77".l.f 0.00024.f I 69.475 I JO 2]0-1 .25 0.00 80.dB l .66 0 .00 285.187.47 
iTiii9~-i ----0.00~1 --5.5!~'· ~;;;; --o. sl'i1 O .OOO~JOI 67.890 Jl-2:1o;f.6o 0 .00 82.506.49 0 .00 ~187.47 
~~~1951 o.ooH.39% J .oo",(, 8.J9%I 0.0002331 66.465 JO t .99i94 o.oo a-1.560.42 o .oo 285.101.47 

1111961 o.oo 5.20·.1. J .00•.1. 8.20'% 0.000220 I 64.959 31 2.01J}4 o .oo es:594.17 o .oo 285,187.47 
2/1196 1 0 .001 5.14",{, J.00% 6.14%10.000225 6'1 .484 I 311,999.01 0.00 ii8.59J .17 0.00 285.187.47 
J/11961 0 .001 5.79~' 3.00•.1. 8.79".l.I 0 .000244 69.GJ3 29 ~9.J6 o .oo 90.612.54 o.oo 285.187.47 
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STATE OF CALIFORNIA 
"' .. 

COUNTY OF SAN DIEGO 

-• 

AFFIDAVIT 

EXHIBIT 
c 

BEFORE ME, the undersigned authority, personally appeared Jon D. 
Fleming, who, being by me duly sworn, deposed as follows: 

''My name . is Jon D. Fleming. I presently hold the position of Asset 
Manager for NATIONAL ENTERPRISES, INC., a California Corporation 
(hereinafter referred to as "NEI"), and am custodian of the records 
for NEI . I am at least 18 years of age, of sound mind, capable of 
making this Affidavit, fully competent to testify to the matters 
stated herein. ~ have personal knowledge of ttJ,e facts herein 
stated based upon my review of the business records of NEI . 

<.:· 

Roger J. McDonald and Lawrence T. Phillips e xecuted a Deed of Trust 
Note (a true and correct copy of the original is attached hereto as 
Exhibit "A") as General Partners of Lafayette Associates on October 
3, 198 8 in the original principal sum of $4 25, 000. oo, payable to 
Seasons Mprtgage Corporation. Said Note was assigned to NE! . 
Lafayette · Associates defaulted in payment of said Note. 

·Specifically, the maker of the Note failed to pay one or more of 
the monthly payments that came due. Additionally, the maker failed 
to pay the total amount due after the debt was accelerated . The 
property that this ioan was secured by .. was foreclosed upon on 
December 17, 1991. The buyer was the Resolution Trust Corporation 
as receiver· for Seasons Savings Bahk. On July 30, 1992 the RTC 
sold the property to James H. Payne and C.E . Payne for $275,000~00. 

The unpaid balance is $285,187 . 47 as of April 30, 1996, with total 
accrued interest of $94,478 . 41 and accruing daily at $ . 634 per day. 
The taxes and insurance due is $3, 066 . 41, late fees due are 
$3,440 . 30 and attorneys fees of $3,500.00 . The total amount due as 

' .of May l, 1996 is $389, 672 . 59 (hereinafter referred to as 
"deficiency amount") . 

Attached hereto are four (4) pages of records from NEI . These said 
four (4) pages of records are kept by NEI in the regular course of 
business, and it was the regular course of business of NEI, or an 
employee or representative of NEI with knowledge of the.act, event, 
condition or opinion or diagnosis recorded to make r~cord or to 
transmit information thereof to be included in such records, and 
the record was made at or near the time, or reasonably soon 
thereafter. The records attached hereto are the original, or exact 
duplicat~s of the original. 

Date 
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SUBSCRIBED ~, 1996. 

~~£?&~ 
Notary Public in and for the 
State of California 

My commission expires: 

i-9-91 
Printed Name of Not~ry Public 

~ 

STATE OF ~ALIFORNIA 

COUNTY OF SAN DIEGO 

BEFORE ME, the undersigned authority, on this day, personally 
appeared Jo·, Fl e.~ ;("\~ , known to m~ to be the person whose 
name is subscribed to ·tl foregoing instru'ment and acknowledged to 
me that he executed the same for the purposes and consideration 
therein expressed, in the capacity therein stated and as the act 
and deed of said corporation. 

A I GIVEN UNDER MY HAND AND SEAL OF OFFICE this /()j-{__ 
[!It*', 1996 . ~ 
o.~ "t_;a~ ~~ dJ~cJ 
CJ > Comm. #1055057 n · · d f 

~- = OTAnv PUBLIC CAUFORNIAUJ Notary Publ .lC .111 an or 
l SANOIEOOCOUNTY 0 State of California 
! ,. <> <> = =c;::nm. Exp April 9 1 gg9 -' 
~ - - - "'"'~ -::-~ evV«o v' VA 

day of 

the 

My commission expires: 

L/-1- 99 
Printed name of Notary Public 
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V I R G I N I A: 
IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO 

NATIONAL ENTERPRISES, INC. 
Plaintiff, 

v. Case No. CL98-1414 

ROGER J. MCDONALD, 
Defendant. 

MOTION TO CRAVE OYER 

Comes now your defendant, by counsel, Roger J. McDonald and 

preliminarily to any further responsive pleadings which he is 

required to make, craves oyer and moves the Court to require the 

plaintiff to produce the note and all contracts referred to 

therein, including those agreements that establish the plaintiff as 

a holder of any note allegedly made by the defendant and the 

considerations paid for the same thereby making it a holder for 

value, on which point the motion for judgment is dependent and 

justifies the relief sought, and for all forms, variations, and 

other versions of said contract(s] which are alleged to have been 

signed by the obligor(s] and are related to the plaintiff's claim, 

and to lodge the original of each such document with the Clerk of 
- -

the Court and to provide a true and exact copy of each such 

document, it being, inter alia, necessary as the basis of the 

defense to be made by the defendant that such document (s) be 

produced, oyer be taken of them, and that such document(s) thereby 

become per se a matter of record as fully and to all intent and 

purposes as if copied at large in the plaintiff's motion for 

judgment. 

WHEREFORE, the said defendant requests that the plaintiff be 
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required to produce the documents as stated hereinabove, and that 

when produced, oyer be taken of such document(s) in the manner 

indicated in this Motion, and that having done so that the Court 

grant the defendant twenty-one days from which they are delivered 

to defendant to file any further responsive pleadings as allowed 

for by the Rules of the Supreme Court of Virginia, and to amend any 

pleading made herein. 

DEMURRER 

COMES NOW Roger J. McDonald, by counsel, and demurs to the 

motion for judgment, and on the grounds that it fails to set forth 

a cause of action on a guarantee for which liability is necessarily 

dependent on the existence and nonpayment of a note, of which 

plaintiff must be a holder in order to bring this action; and he 

further states that the underlying note is not alleged to have been 

transferred to the plai ntiff, nor is it alleged that the plaintiff 

ever possessed or had transferred to it the actual note; and 

further he demurs on the grounds that the cause of action on the 

guarantee has been brought, judgment thereon taken, and the 

plaintiff is barred from maintaining an additional cause of action 

by bringing this suit. 

WHEREFORE, the defendant moves the Court to dismiss the Motion 

for Judgment with prejudice, and to award to the defendant his 

costs, attorney's fees, and such other relief as this Court deems 

just. 

GROUNDS OF DEFENSE 

COMES NOW Roger J. McDonald, by counsel, and sets forth for 

his grounds of defense, and without waiving his motion to crave 
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oyer filed herein, and states the following: 

1. He denies the allegations set forth in para . s 1, 2, 4, 5, 

8, 11 and 12 and calls for strict proof thereof; 

2. He neither admits of denies the allegations in paragraphs 

3, 6, and 7 and therefore denies the same and calls for strict 

proof thereof; 

3. Any other allegation in the motion for judgment, not 

addressed supra is denied; 

4. The defendant denies any other allegations not otherwise 

expressly addressed herein; 

5. The defendant will rely on, as 

develop or otherwise, the aff irrnative 

satisfaction, estoppel, failure of 

the facts in discovery 

def ens es of accord and 

consideration, fraud, 

illegality, laches, payment, release, res judicata, statute of 

frauds, statute of lirni tat ions, waiver, that the plaintiff has 

split its cause of action and is barred from proceededing with this 

action, and any other matter which may constitute an avoidance or 

affirmative defense. 

6. The defendant reserves the right to add to, amend, or 

strike out any of the forgoing as_ the discovery, and facts and 

circumstances in this action, may warrant. 

WHEREFORE, the defendant moves the Court to dismiss the Motion 

for Judgment with prejudice, and to award to the defendant his 

costs, attorney's fees, and such other relief as this Court deems 

just. Trial by jury is hereby demanded. 

SUGGESTION OF NONRESIDENCY 

Cornes now your defendant, Roger J. McDonald and hereby states 
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that upon his inf orrnation and belief the plaintiff is a nonresident 

of the Commonwealth of Virginia, and therefor moves that this 

Honorable Court require the plaintiff to post a bond with surety in 

the amount of $15,000.00 as required by law or establish proof that 

it is a resident of the Commonwealth of Virginia, said bond being 

for the payment of costs and damages which may be awarded to the 

defendant and for the fee or such fees that may become due in this 

suit to the officers of the Court. 

S. Keith Barker, P.C. 
1500 Forest Avenue, Suite 228 
P.O. Box Kl50 
Richmond, Virginia 23288-0150 
(804) 288-0550 

::G~ 
Counsel 

C E R T I F I C A T E 

I hereby certify that a true and exact copy of the foregoing 
pleading was mailed, postage prepaid on October 14, 1998 to all 
counsel of record, to wit: 

Jon D. Becker, Esquire 
Diamonstein, Becker & Staley 
P.O. Box 8915 
Virginia Beach, Virginia 23450 

cc: 
client 
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V I R G I N I A: 
IN THE CIRCUIT COURT OF THE COUNTY OF HENR ICO 

NATIONAL ENTERPRISES, INC . 
Plaintiff, 

v. Case No. CL98-1414 

ROGER J. MCDONALD, 
Defendant. 

TO: ALL COUNSEL OF RECORD 

NOTICE OF HEARING 

Please tqke notice that the plaintiff will move the Court to 

dismiss this action on the grounds set forth in the defensiv e 

pleadings filed previously and the memorandum filed herewith in 

support thereof on 5/21/99 at 9: 00 a.m . at the Henrico county 

Courthouse, Parham and Hungary Springs Roads, Henrico County, 

Virginia, and will further move to bar the plaintiff from 

proceeding based on the suggestions of non-residency f iled 

previously, until a bond is set and p,J?sted in accordance with law. 

MEMORANDUM l2f SUPPORT OF 
AFFIRMATIVE DEFENSES, SUGGESTION OF NONRESIDENCY 

& MOTIONS OF DEFENDANT 

Background 

The case before the Court was filed ca. September 24, 1998. 

The filing was subsequent to a previous suit by the plaintiff. · The 

plaintiff is a California "enterprise" venture which, in the past, 

purchased deed of trust notes and accompanying guaranties from the 

Resolution Trust Corporation ( "RTC"] . RTC acquired thousands of 

notes and guaranties from failed savings and loans, such as the one 

that loaned the money to Lafayette Associates. 

RTC, rather than bring suit on the notes , many of which, such 
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as this one, were of highly questionable validity, sold billions of 

dollars of such notes for pennies on the dollar. NE! conceded in 

the prior case the notes were the subject of such as sale. In that 

way RTC avoided the continuing legal fees associated with 

collection with little prospect of recovery. 

When the first sui t was filed by NEI, an assignee of RTC, it 

chose a state court forum because at the time of filing the federal 

courts in Virginia held that assignees of the RTC were bound by the 

state 5 year statute of limitations on a contract . Assignees could 

not afford th ems elves of RTC' s choice of the state statute of 

limitations or 6 years under the federal Financial Institutions 

Reform, Recovery and Enforcement Act (FIRREA) . 1 That ruling, made 

two years prior to NEI filing of the first suit, came in the 

decision of Wamco, III, Ltd. v. First Piedmont Mortg., 856 F.Supp. 

1076, 1083 (E.D. Va. 1991_). 

By filing in state court NEI's strategy was to convince the 

1 The relevant port ions of FIRREA to this case are found at 12 
u.s.c. § 1821(d) (14) (A) and (B): 

(A) In general. Notwithstanding any provision of any 
contract, the applicable statute of limitations with regard to any 
action brought by the Corporation as conservator or receiver shall 
be--

( i) in the case of any contract claim, the longer of-­
(I) the 6-year period beginning on the date the claim 

accrues; or 
(II) the period applicable under State law; 

(B) Determination of the date on which a claim accrues. For 
purposes of subparagraph (A) , the date on which the statute of 
limitations begins to run on any claim described in such 
subparagraph shall be the later of--

( i) the date of the appointment of the Corporation as 
conservator or ~ ecei ver; or 

(ii) the on which the cause of action accrues. 

- 2 -
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state court that the Wamco ruling, which did not bind this Court, 

was incorrect, and that it could proceed as an assignee of RTC, 

with all the rights and obligations of RTC, including the federal 

six year statute of limitations. 

After NEI's first suit, filed on July 19, 1996, the Virginia 

Supreme Court decided the case of Union Recovery v. Horton, 252 Va. 

418, 477 S.E. 2d 521 (1996) on November 1, 1996. As discussed 

infra, Union Recovery held that an assignee of the RTC was for all 

practical purposes the RTC in so far as the statute of limitations 

was concerned. 

In the first suit, CL96-808, NEI sought judgment against 

Lafayette Associates, Inc., Roger J. McDonald, and Lawrence 

Phillips. That case was the subject of a final order as to co­

defendant Lawrence Phillips and a default judgment was entered 

against him. National Enterprises, Inc. came to the ev e of the 

first trial against Lafayette and McDonald with no witnesses 

subpoeaned. It represented to the court that its counsel was not 

physically able to try the case. Even though McDonald and Lafayette 

had fully . prepared for trial the case was continued . 

On the eve of the next trial date, NEI attempted to get a 

continuance for the same reason. Again it had issued no witness 

subpoenas, had taken no depositions and done nothing to prepare for 

trial. The court denied NEI's motion for continuance. NEI , whose 

counsel then could try the case but had done nothing to prepare, 

non-suited its claim against Lafayette Associates, the alleged 

maker of the note, and Roger J. McDonald, the alleged guarantor o f 

- 3 -
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the note. It took a nonsuit less than 48 hours before trial . 

The original case, filed on July 8, 1996, was pending until it 

was dismissed by final order entered in August 1998 . 

The present case, filed in September 1998 has some differences 

from the previous cases. First, no action has been asserted against 

Lafayette Associates, the maker of the note. The statute of 

limitations by any calculation or based on any theory has run as to 

Lafayette Associates and no cause of action can now be asserted 

against anyone on the note. In fact, the order in the previous case 

held that no action could be brought in the future on the note. 

In the case sub judice, Roger J. McDonald was sued exclusively 

based on liability of the guarantee. Counsel has filed defensive 

pleadings on his behal f which include, inter alia, a motion to 

crave oyer, a demurrer, and a grounds of defense which includes the 

affirmative defenses of the statute of limitations and the statute 

of frauds. Also , a suggestion on non-residency has been filed 

herein. 2 

Furthermore, the plaintiff does not allege that it has the 

original note, but rather it claims that it has the guaranty . The 

case against Lafayette Associates as the maker of the not~ was 

dismissed and an action can no longer be brought on the note given 

the expiration of the statute of limitations. Legally the note is 

a nullity. As a result , the guaranty is likewise a nullity. 

2Exhibit E, in the pleadings of the plaintiff, an affidavit, 
established that the p l aintiff is from the State of California. 

3The note was labeled a "deed of trust note" but is sometimes 
referred to herein simply as a "note". 

- 4 -
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In the prior case the plaintiff4
, only after the motion to 

crave oyer was granted, conceded that it did not have and never had 

possession of the note. The final order in the prior case held that 

if the plaintiff attempted to refile the suit on the guaranty 

without ever having accounted for the note, the plaintiff could 

only proceed on the guaranty. In essence, the plaintiff conceded, 

by signing the final order in CL96-808, that another suit was 

substantively impossible. 

Improbably, NEI filed suit again, however, it is now both 

procedurally and substantively barred from doing so. Procedurally, 

no action can now be maintained because under the present 

circumstances both the state and federal statutes of limitation 

bars any claim. Substantively, given its binding admission in the 

final order of the prior suit, the note is a nullity and there is 

no amount due under it precluding an action on the guaranty. 

THE STATUTE OF LIMITATIONS BARS THE ACTION AGAINST MCDONALD 
AS A MATTER OF LAW 

WITHOUT THE NECESSITY OF EVIDENCE B~ING TAKEN ON THE PLEA 

The statute of limitations bars the action on the note thereby 

foreclosing any action on the guaranty which is dependent on a 

valid note. The state five year statute of limitations on a not e 

barred the first suit, and therefore is a bar to this suit. NEI's 

only option now is to proceed, under the federal statute of 

limitations, and only federal law governs the determination of 

whether a federal statute of limitations is tolled by a nonsuit. 

4The order was entered in the case of NEI v . Lafayette Assoc.s 
and Roger J. McDonald and Lawrence T. Phillips, CL 96 - 808 . 

- 5 -
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Both state and federal courts in Virginia hold that the period 

of time in which a prior suit was pending in state court does not 

toll a federal statute of limitations. Under the ruling in Uni on 

Recovery v. Horton, 252 Va. 418, 477 S.E. 2d 521 (1996), the 

federal statute of limitations of 6 years is available to an 

assignee of the RTC if the plaintiff has possession of both the 

note and guaranty. However, the longer statute of limitations does 

not allow for tolling where, as here, a plaintiff commences a suit, 

discontinues it and then recommences it. 

In Union Recovery v. Horton, the Supreme Court of Virginia 

ruled on the assignee's assertion that it was entitled to the 

federal six-year statute of limitations afforded to RTC under 

FIRREA. In that case the defendant note makers argued that the 

state 5 year statute of limitations alone was available to an RTC 

assignee, and relied on Wamco to support its argument. The 

Virginia Supreme Court ruled that under FIRREA the assignee of the 

RTC had either the state statute of limitations or the 6 year 

period that the RTC had under FIRREA. It explained: 

When RTC acquired the note and guaranty as receiver, it 
was entitled under FIRREA to institute actions on them 
under the longest period provided by the combined 
application of subsections A and B of 12 U. s. c. § 
1821(d) (14). Under the provisions of subsection B, RTC 
was permitted to advance the date of accrual of the 
causes of action to April 10, 1992, the date of its 
appointment as receiver. It was further permitted to take 
the six-year statute of limitations of subsection A over 
the five-year statute of limitations available under 
state law. Accordingly, RTC had until April 9, 1998 to 
sue upon the note and guaranty. 

* * * ... the sole question in this appeal is whether the 
statute of limitations contained in 12 u.s.c. 
1821(d) (14) (A) and (B) applies to assignees of RTC, or do 

- 6 -
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these assignees take their assignments subject only to 
the rights which would have accrued to the failed 
insti~ution for which RTC is acting as receiver, thus 
becoming de facto assignees of the institution. 

* * * 
The extended statute of limitations is merely a mechanism 
for providing the receiver with an adequate time to 
pursue those claims which the financial institution could 
not successfully pursue prior to its failure . As such, 
the receiver's right to sue within the statute of 
limitations period is inherent in its possession of the 
instruments at issue and would thus be among the 
"'rights, remedies and benefits which are incidental to 
the thing assigned,'" WAMCO, . 856 F. Supp. at 1086, and 
not merely a right "'personal to the assignor and for 
[its] benefit only . '" Id. (citation omitted). Union 
Recovery at 422-424. 

In this case NEI as assignee to RTC "steps into its shoes" for 

all purposes. It does not have greater rights than RTC, however. 

NEI argued in the past suit that the federal law placed it in the 

same position as the RTC for the application of not only federal 

procedural law [the 6 year limitation] but substantive law as well. 

It argued that substantially it was entitled to application of the 

D'oench Duhme doctrine to cut off certain defenses a note maker 

such as McDonald would have against the original holder since the 

note had become an asset of RTC5 • 

NEI, however, did not file the present suit within the 6 y ear 

FIRREA federal limitation. The first suit was not filed within the 

state 5 year limitation on notes, and thus it cannot, under FIRREA, 

rely on the state limitation, because it is not the longer of the 

5The seminal case of D'Oench Duhme & Co . v . FDIC, 315 U.S. 44 7 , 
62 s. ct. 676, 86 L . Ed. 956, (1942), established the federal 
common-law doctrine insulating the FDIC from claims arising from 
"side deals" between lenders and borrowers. The policy basis 
behind this equitable doctrine was to prevent fraudulent defenses 
from arising by collusion between former bank employees and their 
former customers. 

- 7 -
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two options. Whether the 5 year state limitation was tolled by the 

state tolling provision because of the pendency of the first suit 

is irrelevant, since the first suit was beyond 5 years at the time 

of filing. 

Since NEI can only rely on the federally created 6 year 

limitation, the state tolling provisions of Code §8.01-229 has no 

applicability. When a party proceeds by relying on a federal 

statute of limitations, as here, a court must look only to federal 

law for any appropriate tolling provisions. Hewlett v. Russo, 649 

F. Supp. 457 (E.D. Va. 1986). In Hewlett the plaintiff moved for a 

voluntarily dismissal of his suit without prejudice in accordance 

with Federal Rules of Civil Procedure 4l(a) (2), which is similar in 

respects to Virginia Code§ 8.01-380. The Hewlett opinion addressed 

the situation, sub judi ce, and held: 

(p] laintiff argues that the Virginia tolling statute (Va. 
Code Section 8.01-229) should be applied to this action. 
The Virginia statute tolls a limitations period upon the 
commencement of a suit within the proscribed time frame. 
Upon taking a non-suit in Virginia (Va. Code Section 
8. 01-380), a plaintiff may recommence his suit within six 
months or within the original limitations period, 
whichever is larger. 

* * * 
In accordance with the view laid out in Johnson, when a 
federal statute of limitations is applicable, a Court 
must look to federal law for any appropriate tolling 
provisions. Where, as here, there are no such provisions, 
it would be inappropriate for this Court to look to 
Virginia Code Section 8.01-229 to toll the running of the 
limitations period. 6 

Virginia trial courts have applied this principle as well. In 

Kelly v. Meier, 25 Va. Cir. 312 (1991) Judge Jamborsky of the 

6 Emphasis added throughout unless otherwise indicated. 
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Falrfax circuit court ruled: 

When a federal statute of limitations is applicable, a 
court must look to federal law for any appropriate 
~olling prov~sions. Where there are no such provisions, 
it would be inappropriate for the court to look to this 
section [ 8. 01-229] to toll the running of the limitations 
period. Hewlett v. Russo, 649 F. Supp. 457 (E . D. Va. 
1986). 

Thus, it is not necessary to even take evidence on the plea of 

the statue of limitations, at trial or before, as to whether the 

first action was filed within the six year limitation period of 12 

u.s.c. § 1821(d) {14) and whether state law tolled the running 

during the pendency of the first suit. State tolling provisions 

cannot effect a federal statute of limitations. Clearly, the p~ea 

should be sustained now. 

NO CAUSE OF ACTION ON THE GUARANTY CAN BE ASSERTED 
WITHOUT POSSESSION OF THE NOTE 

NEI's speculative venture to collect any sum from the 

defendant is substantively without basis as well. Possession of a 

valid note is a fundamental prerequisite to a claim on a guaranty. 

The plaintiff does not now, and never at anytime had 

possession of the original note. In the first suit NEI represented 

it had the original note in San Diego, California, and did not want 
' 

to send it to Virginia prior to any trial out of concern it could 

be lost in transit. Plaintiff's counsel travelled to San Diego, 

California in 1996 not long after the first suit was filed . While 

there he persistently asked NEI's counsel to produce the original 

note there at NEI's office. NEI refused, and when plaintiff pressed 

its motion to crave oyer, only then did NEI confess it did not 

have, and never had the note. This was contrary to the assertions 
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• 
in its first suit. 

Possession of the original note, like possession of an 

original dollar bill and not a copy, guards against multiple 

fraudulent and mistaken claims being brought against an alleged 

maker. NEI's counsel has conceded that he is aware of multiple 

assignments of the same note and mistakes by the RTC in doing so. 

A clear sign of a multiple assignment or mistaken allegation of a 

debt due on a note or guaranty is its failure to ever have 

possession of the original note. NEI conceded, only in the final 

order in the last case, that it had no action on the note. 

The Virginia Supreme Court noted in its decision on a case 

dealing with an RTC assignee how critical possession of both the 

note and the guaranty is in order to sue on them. Again, in Union 

Recovery v. Horton, 252 Va. 418, 477 S.E. 2d 521 (1996), the 

Supreme Court emphasized the need to have possession of both 

instruments to bring such an action. It held that "· .. the 

receiver's right to sue within the statute of limitations period is 

inherent in its possession of the instrument~ at issue and would 

thus be among the rights, remedies and benefits which are 

incidental to the thing assigned." Union Recovery, supra at 424. 

This most recent pronouncement of the law is axiomatic in 

Virginia commercial law. Without possession of the note, or without 

a valid note, no action on the guaranty is proper since there is no 

debt to guaranty. In Bourne v. Board of Supvrs., 161 Va. 678, 683-

684, 172 S.E. 245 (1934) the Supreme Court explained: 

In the case of Goodrich Rubber Co. v. Fisch, 141 Va. 261, 
127 S.E. 187, 188, Chief Justice Campbell, in defining a 

- 10 -
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guaranty, quotes a distinguished law writer as follows: 
"A guaranty is an independent contract, by which the 
guarantor undertakes, in writing, upon a sufficient 
undertaking, to be answerable for the debt, or for the 
performance of some duty, in case of the failure of some 
other person who is primarily liable to pay or perform." 

(2] In 12 R.C.L. p. 1053, the nature of a guaranty is 
thus defined: "Generally a guaranty relates to the 
payment of a sum of money or the collectability thereof, 
though it may constitute an assurance of the genuineness 
of an obligation or the liability of the obligee . Being 
a collateral engagement for the performance of the 
undertaking of another, it imports the existence of two 
different obligations, one being that of the principal 
debtor and the other that of the guarantor. If there is 
no obligation on the part of the principal, there is none 
on the guarantor. 

NEI never had possession 0£ the note, and therefore never had 

any rights to enforce the note. 7 The guaranty, by statute, is not 

7The linchpin to NEI's standing to bring this action on the 
guaranty is establishing the existence of a valid note and whether 
it is a "transferee" and pursuant to Code §8. 3A-203 (b) thereby 
"step(s] into the shoes of the RTC". Since the plaintiff does not 
allege possession of the note, by law it is does not qualify as a 
"transferee". The reason is simple, and grounded on the 
definitions and official comments underlying the applicable ucc 
provisions. 

First, Code§ 8.3A-309 does not have any technical limitations 
which limit its bar to standing to either "transferees" or 
"holders". It has a broad application, and applies to any "person 
not in possession" of the instrument on which suit is brought. It 
limits the standing of a person not in possession of the note to 
sue, by clearly and simply stating: 

(a) A person not in possession of an instrument is 
entitled to enforce the instrument if 
(i) the person was in possession of the instrument and 
entitled to enforce it when loss of possession occurred, 
(ii) the loss of possession was not the result of a 
transfer by the person or a lawful seizure, and 
(iii) the person cannot reasonably obtain possession of 
the instrument because the instrument was destroyed, its 
whereabouts cannot be determined, or it is in the 
wrongful possession of an unknown person or a person that 
cannot be found or is not amenable to service of process. 

Without satisfying the first prong of the standing requirement 
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even a negotiable instruments under Code §§8.JA-103 and 104, and 

their predecessors. 

Here, given the plaintiff's failure to allege it ever had the 

note from the outset, it was not, by definition, a "transferee" of 

the RTC, and hence has no right to maintain an action on the note. 8 

NEI recognized in this suit that the validity of the deed of 

trust note was essential to this action. It alleged in ~l of the 

suit that the guaranty made Mr. McDonald "liable [sic] for the 

debts of Lafayette Associates with respect to the Deed of Trust 

Note . . . a copy of which is . . . incorporated herein .. . . 11 Lafayette 

has no "liability on the note", and therefore McDonald has no 

under Code § 8.3A-309(a) (i) there is no requirement to even go to 
the conjunctive requirements of the statute. Here the plaintiff was 
never in possession of the instrument which was mandatory in order 
to enforce it. 

8 The Code provision applicable to transfers state: 
§ 8.JA-203 . Transfer of instrument; rights acquired by 
transfer. 
(a) An instrument is transferred when it is delivered by 
a person other than its issuer for the purpose of giving 
to the person receiving delivery the right to enforce the 
instrument. 

Hence transfer means what the plain definition of the term 
imports - physical delivery of the instrument. The UCC reinforces 
the concept of actual physical delivery by holding that it makes no 
difference whether the instrument is signed, in order for a 
"transfer" to occur. As §8.3A-203(b) notes: 

(b) Transfer of an instrument, whether or not the 
transfer is a negotiation, vests in the transferee any 
right of the transferor to enforce the instrument, 
including any right as a holder in due course, but the 
transferee cannot acquire rights of a holder in due 
course by a transfer, directly or indirectly, from a 
holder in due course if the transferee engaged in fraud 
or illegality affecting the instrument. 

- 12 -
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liability on the guaranty. 

Even if NEI did have possession of the original note now, the 

note is worthless, any action on it is barred by the statute of 

limitations, since this action was not maintained within any 

statute of limitations whether the period was 5 years or 6 years, 

and there is no tolling provision that would save the present suit. 

BAR OF SPLITTING CAUSE OF ACTION 

The defendant also demurred on the basis that the plaintiff 

impermissibly " ... maintain ( ed] an additional cause of action by 

bringing this suit". As noted supra, the plaintiff previously 

brought suit on the note and guaranty and obtained judgment on both 

against Lawrence T. Phillips. It has now sued on one of the same 

instruments upon which it previously obtained judgment. As noted 

in Michie's Jurisprudence, ACTIONS, § 16. Effect of Splitting Cause 

of Action: 

A demand arising from an entire contract cannot be 
divided and made the subject of several suits, and if 
several suits are brought for a breach of such a 
contract, a judgment upon the merits in either will bar 
a recovery in the others, notwithstanding the second form 
of action is not identical with the first or different 
grounds for relief are set forth in the second suit. This 
principle not only embraces what was actually determined, 
but also extends to every other matter which the parties 
might have litigated in the case. 

BOND BASED ON SUGGESTION OF NON-RESIDENCY 

The defendant has previously filed a suggestion of non-

residency with the Court and requested that a bond with surety be 

posted in order for the plaintiff to further proceed. Before the 

plaintiff can be heard on its motions, by statute, it must post a 

bond with surety. The pleadings, discovery and affidavit establish 

- 13 -
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the plaintiff's status as a nonresident. Defendant suggest on the 

record that the plaintiff was a non-resident. Therefore, Code 

§14.1-185 is applicable and provides that: 

In any suit or action, except when such poor person is 
plaintiff, there may be a suggestion on the record in 
court, or, if the case be at rules, on the rule docket, 
by a defendant, or any officer of the court, that the 
plaintiff is not a resident of this Commonwealth and the 
security is required of him. After sixty days from such 
suggestion, the suit or action shall, by order of the 
court, be dismissed, unless, before the dismission, the 
plaintiff be proved to be a resident of the Commonwealth 
or security be given before the court, or the clerk 
thereof, for the payment of the costs and damages in the 
court in which the suit or action is instituted which may 
be awarded to the defendant, and of the fees due, or to 
become due, ·in such suit or action to the officers of the 
court. 

Here the plaintiff failed to post a bond or prove it was a 

Virginia resident "(a)fter sixty days from such suggestion" filed 

in September 1998. The plaintiff had ample time to schedule a 

hearing for the Court to set a bond, and simply refused to act. 

Thus the action must be dismissed on that basis as well. 

CONCLUSION 

NEI, the California plaintiff, has "stepped into the shoes" of 

RTC for all practical purposes. It allegedly bought a guaranty 

without the note and embarked on a highly speculative venture to 

try to sue on an obligation that is over a decade old. It went to 

within 48 hours of trial twice in the prior action during the 

course of litigation that it prolonged over 2 years. 

As the prior record shows, each time the defendant was 

prepared to try the suit, subpoenaed witnesses, and spent enormous 

resources the plaintiff did not so much as prepare for trial or 

- 14 -
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subpoena witnesses it would need for trial. Plaintiff fully 

asserted that as an assignee, federal law, not state law, applied 

to it substantively to cut off defenses under the D'oench Duhme 

doctrine, just as if it were the RTC. It also argued that the 

federal procedural rules were applicable. With full knowledge and 

reliance on federal law it nonsuited the action rather than go to 

trial with no witnesses or preparation and lose its suit . It put 

off the ultimate ruling of dismissal with prejudice, but it knew or 

should have known that the state tolling provision had no 

applicability to a state federal statute of limitations period of 

6 years. As such, it is barred procedurally from going forward. 

It is likewise barred substantively from going forward as it 

did not sue on the note in this action, and it has no ability to 

enforce the guaranty since it never had possession of the note. 

Further, it took a judgment against Phillips in the first suit, and 

cannot maintain this action. Defendant Roger McDonald prays this 

action be dismissed with prejudice against him. 

s. Keith Barker, P.C. 
1500 Forest Avenue, Suite 228 
P.O. Box K150 
Richmond, Virginia 23288-0150 
( 8 04) 288-0550 
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C E R T I F I C A T E 

I her eby certify that a true and exact copy o f the fo r e go ing 
pleading was mailed, postage prepaid and faxed (1-7 57-498- 0520 and 
648-4450 on May 14, 1999 to all counsel of recor d , viz . 

Jon D. Becker, Esquire 
Diamonstein, Becker & Staley 
3 09 Lynnhaven Parkway 
Virginia Beach, Virginia 23452 

John Russell, Esquire 
Shuford, Rubin, & Gibney 
700 East Main Street 
Richmond, Virginia 23219 
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BUFORD M . PARSONS, JR. 

JUDGE 

GEORGE F. TIDEY 

J UDGE 

LA. HARRIS, J R . 

JUDGE 

COMMONWEALTH OF VIRGINIA 
FOURTEENTH JUDICIAL CIRCUIT 

CIRCUIT COURT OF THE COUNTY OF HENRICO 

May 25, 1999 

John B. Russell, Jr., Esquire 
Shuford, Rubin & Gibney, P.C. 
P.O. Box 675 
Richmond, Virginia 23218 

S. Keith Barker, Esquire 
S. Keith Barker, P.C. 
P.O. Box K-150 
Richmond, Virginia 23288-0150 

Re: National Enterprises, Incorporated v. Roger J . McDonald. 
Case No. CL98-1414 

Dear Mr. Russell and Mr. Barker: 

LOCATION: 

PARHAM AND 

HUNGARY SPRING ROADS 

MAILING ADDRESS: 

P.O. BOX 27032 

RICHMOND, VA 23273-7032 

I will not allow the defendant to put on evidence unless he denies the genuineness of the 
guaranty and states his reasons under oath and in a separate statement. 

This will not affect the other defenses that he has alleged. 

Unless the plaintiff states to the contrary, I am assuming that they are relying on the 
Virginia Statute of limitations of five years rather than the federal statute. 

GFT/sm 

Very truly yours, 

Ur;· 
George F. TiCiey ~ 
Judge 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO 

NATIONAL ENTERPRISES, INCORPORATED, 

Plaintiff, 

v. Case Number: -CL90 1502 
CL98 - 1 414 

ROGER J. MCDONALD 

Defendant. 

ORDER 

This cause came on May 21, 1999, and upon consideration of the 

motions and the argument of counsel, it is hereby ADJUDGED, 

ORDERED, and DECREED that: 

1 . plaintiff's motion to compel. discovery is denied, with 

the condition that the defendant shall not be allowed to put on 

evidence unless he denies the genuineness of the guaranty and 

states his reasons under oath and in a separate statement; 

2 . the defendant's motion to dismiss the action on his pleas 

of the statute of limitation based on the pleadings is denied, and 

the defendant, to the extent that he complies with paragraph 1 

herein above, may present evidence on the plea which shall be tried 

with the case in chief by a jury on March . 7 and 8, 2000 at 10:00 

a .m.; 

3 • it appearing to the Court that the plaintiff in this 

action did not file suit against the same parties herein as it 

preceded against National Enterprises, Inc. v. Lafayette 

Associates, . et al., CL96-808, it is ORDERED that the discovery 

filed by and between National Enterprises, Inc. and Roger J. 
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McDonald shall be binding in this action. 

The Clerk of this Court is directed to send a certified copy 

of this order to all counsel of record. 

ENTER: /o / ~ / 7 Cj 

. C---- r "} -1Zl--J 
JUDGE ~ 1)1..:-:t:=y 

A COPY TESTE: . 
YVQt-!,N~ G. SMITH, CLEl;l« J 
hii>uT'v0bte~F'D· 0 

,. 
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V I R G I N I A: 
IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO 

NATIONAL ENTERPRISES, INC. 
Plaintiff, 

v. Case No. CL98-1414 

ROGER J. MCDONALD I 
Defendant. 

NOTICE OF HEARING 

Please take notice that on April 28, 2000 at 9:00 a.m., Roger 

J. McDonald, by counsel, will move this Honorable Court to 

reconsider its rulings made at the conclusion of the trial of this 

matter and to enter a summary judgment on his behalf. 

MOTION TO ENTER SUMMARY JUDGMENT ON 
BEHALF OF DEFENDANT AND TO RECONSIDER PRIOR RULINGS 

Comes now the defendant, Roger J. McDonald, by counsel, and 

moves this Honorable Court to reconsider the prior rulings made at 

the trial of this matter, to enter summary judgment on his behalf 

on the issue of the statute of limitations and enforceability of a 

guarantee when the parties seeking to enforce the guarantee do not 

have and have not bad possession of the original note. 

S. Keith Barker, P.C. 
1500 Forest . Avenue, Suite 228 
P.O. Box K150 
Richmond, Virginia 23288-0150 
(804) 288-0550 

ROGER J. MCDONALD I 

by -~el 

CERTIFICATE 

I hereby certify that a true and exact copy of th.e . foregoing 



pleading was served in accordance with Part 1 of the Rules on April 
18, 2000 to: 

John Russell, Jr., Esquire 
Becker, Russell and Becker, PLC 
7400 Beaufont Springs Drive 
Richmond, Virginia 23225 

UOOJl.9 



V I R G I N I A': 
IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO 

NATIONAL ENTERPRISES, INC. 
Plaintiff, 

v. Case No. CL98-1414 

ROGER J. MCDONALD, 
Defendant. 

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO RECONSIDER PRIOR 
RULINGS AND ENTER SUMMARY JUDGMENT FOR DEFENDANT 

Comes now the defendant, Roger J. McDonald, and submits this 

brief in support of his motion for summary judgment and to 

reconsider the rulings made by the court at trial. The trial was 

held on March 7, 2000 . The court ruled against the defendant on 

[l] the issue of the statute of limitations, [2] the plaintiff's 

ability to sue on the guarantee without ever having possession of 

the note and after losing its suit against the maker, and [3] on 

the admissibility of evidence. 

The court had a prior case involving the parties to this suit 

and other parties not involved in this suit. That case was styled 

National Enterprises, Inc. v. Lafayette Associates, a Virginia 

General Partnership, Roger J. McDonald, and Larry Phillips, Case 

No. CL96-808. A default judgment was taken against Phillips in 

the prior suit. Lafayette Associates, which was sued on the 

alleged note won on its defenses and was dismissed with prejudice 

by the final order. The note was never in plaintiff's possession 

and the court indicated in an interim letter ruling that Lafayette 

could not be pursued, but McDonald could be on the guarantee. The 

l 
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Court would not, however, enter an interim order to that effect, 

when an order was submitted by defense counsel confirming the 

apparent ruling. Finally, when NEI nonsuited CL 96-808 language 

was placed in the order stating suit could be brought on the 

guarantee but not on the note to make clear Lafayette had been 

dismissed on the merits previously1. NEI agreed and endorsed the 

order. The order restated that the law of the case applied to any 

future suit, which could only be brought on the guarantee. Without 

that language, NEI could sue Lafayette again after the first 

nonsuit, as there had been no record, insofar as an order was 

concerned, on that point until the final order was entered. 

The non-suit order established that NEI could not , at least 

unless it appealed that substantive ruling to the Supreme Court, 

sue Lafayette on the note. The present suit was instituted in the 

month following the nonsuit order. NEI did not sue Lafayette. In 

t his suit, it sued only McDonald. The statute of limitations 

defense was asserted, and case authority was cited to the court 

and argued on May 21, 1999. 

The court made no clear ruling on the statute of limitations 

defense after the May 1999 hearing. By a letter dated May 25, 

1999, it appeared to indicate it ruled in favor of the defendant's 

argument of record related to the inability of a state court 

action to toll a federal statute of limitations . By letter dated 

May 25, 1999, it stated "[u]nless the plaintiff states to the 

c ontrary, I am assuming that they are relying on the Virginia 

1 The order stated, "the plaintiff shall be allowed to proceed on the guarantee 
bu t not on the note ... " See the attached pleadings in CL96 - 808 related thereto. 

2 
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Statute of limitations of five years rather than the federal 

statute." 

The defendant had argued at the May 1999 hearing that the 

statute of limitations was not tolled because plaintiff relied on 

the federal statute of limitati ons . The case law presented in Mr. 

McDonald's prior brief clearly held that when a plaintiff relies 

on a federal statute of limitations then the state statute of 

limitations tolling provision did not apply. Therefore, the 6 y ear 

federal statute of limitations had expired . Since the statute of 

limitations plea was an affirmative defense, the court provided in 

its order entered on October 6, 1999 that the defendant could 

"present evidence" on the plea of the statute of limitations 

"which shall be tried with the case in chief by a jury on March 7 

and 8, 2000 at 10:00 a.m." 2 

STATUTE OF LIMITATIONS 

At trial NEI offered into evidence as plaintiff's exhibit 4 a 

guarantee dated October 3, 1988. Trans. at p. 26. The court 

admitted into evidence, without objection from the defendant, 

Defendant's exhibit 2, a letter dated October 18, 1990. Trans. p. 

62. That letter clearly established that Seasons, which was the 

original note holder and guarantee holder, demanded that "[t]he 

total amount of the loan, principal, interest, and late charges 

now past due equals $43 0 ,392 .10." It further stated that there was 

a "failure to make" payments which was "an Event of Default", and 

Seasons stated that it "hereby demands full payment of .all amount 

due, within fi ft een (15) days of the date of this letter." 

3 
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Indeed the only testimony at trial established September 18, 

1990 as the date of default. The only witness who testified about 

this point stated: 

Q It is your testimony that Mr . McDonald did not make full 
payment of the note on November 4, 1990 in accordance with 
the demand that was made of him to do so in the September 18, 
1990 letter; is that correct? 

A. That is my position. Trans. p . 69. 

NEI's exhibit began by noting no payment after "9/4/90" on 

Plaintiff's exhibit 10, and the witness testified that the only 

other payment made was a credit in July 1992 of $217,557.00 as 

shown on exhibit 10. He testified, by way of explanation, as 

follows: 

Q You are clear that this exhibit that you prepared, 
Exhibit No. 10, indicates that a credit should be given 
towards the note of $217,557.14 on July 1, 1992; isn't 
that true? 

A Yes. 
Q And that i s the only credit that you made; correct? 
A Yes, sir. 
Q It is your testimony that you are not aware of any 
other credits that should be applied; correct? 
A Subsequent to September 1990? 
Q September 1990, when that September 18, 1990 demand 
letter was sent; correct. 
A True . 

Trial trans. at 72. 

The plaintiff never "stated to the contrary", that it was not 

relying "on the Virginia Statute of limitations of five years" as 

required by the court in its May, 1999 letter rul ing. Moreover, 

plaintiff moved into evidence, Plaintiff's exhibit 11 the first 

lawsuit, which was fi led July 19, 1996. As such, no suit was 

filed by September 18, 1995. By the plaintiff's own evidence it 

was barred by the Virginia statute of limitations of five years . 

2 All emphasis added unless otherwise noted. 
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This point was clearly made at the trial and appears in the trial 

transcript at pp. 84-85. 

Moreover, even if Lafayette could be sued on the note, the 

statute of limitations has expired on the note by any calculation, 

since no additional suit was ever brought on it as of March, 2000. 

Where the statute of limitations is a bar to the note, it is a bar 

to the enforcement of the guarantee. The Restatement Of The Law, 

Third, Suretyship and Guaranty, 1996 [ROL] restates this principle 

as follows3
: 

§ 43. Delay in Enforcement; Running of Statute of Limitations 
as to Underlying Obligation: 

Notwithstanding § 50, if the obligee fails to institute 
action against the secondary obligor on the secondary 
obligation until after the obligee's action against the 
principal obligor on the underlying obligation is barred by 
the running of the statute of limitations as to that action , 
the secondary obliger's rights and duties with respect to the 
principal obligor and the obligee are the same as if, on the 
day that the statute of limitations expired, the obligee had 
released the principal obligor from its duties pursuant to 
the underlying obligation without preserving the secondary 
obliger's recourse against the principal obliger. 
Accordingly , the principal obligor is discharged from duties 
to the secondary obligor as provided in§ 39(a), and the 
secondary obligor is discharged from duties to the obligee as 
provided in § 39 (c) (ii) and § 39 (c) (iii). 

Comment: 
a. General principle. When an obligee takes affiI111ative 

action, by way of a release, to free the principal obligor 
from its duties to the obligee on the underlying obligation, 
this Restatement provides that the release also may discharge 
duties of the principal obliger to the secondary obligor and 
of the secondary obligor to the obligee . See § 39. While, 
generally, the obligee has no duty to pursue the principal 
obliger at all (see § 50), when the obligee allows the 
statute of limitations as to its cause of action against the 
principal obligor to expire without taking any action, the 
effect on the parties is quite similar to that of a release 
of the principal obligor. Therefore, this section applies the 

3 Throughout che Restatement it refers to a note maker as the "principal 
obliger" and a guarantor as the "secondary obliger". 
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rules governing release of the principal obligor with respect 
to the underlying obligation to situations in which the 
principal obliger is discharged by expiration of the statute 
of limitations. 

In contrast to t he extensive authority submitted by the 

defendant on this issue, NEI did not cite a single case or 

statute. 

PLAINTIFF'S ABILITY TO SUE ON THE GUARANTEE 

The plaintiff's evidence was that it used no -care or caution 

at federal government auctions to determine if the note it thought 

it was buying even existed. NEI's agent testified on cross-

examination: 

Q There was nothing that prevented 
a buyer from actually inspecting the actual documents 
or walking away from the sale, was it? In other 
words, you weren't forced to buy any documents, it 
was your company's decision to buy notes without 
looking at the actual original notes; correct? 
A That is true. Trans. at p . 49 . 

The plaintiff's witness also made it plain that NEI did not 

have the original note at the time it was seeking·judgment on the 

guarantee. Trans. p. 55. Nevertheless, he testif i ed he was certain 

he knew what the original note would presently state if it were 

presented, and averred: 

Q Now, you had a document and I 
would like the sheriff to show you a document, 
Exhibit No. 2 , it says deed of trust note. 
Prior to your testimony today and 
telling this jury that is the note, have you looked 
at each and every one o f those pages? 
A Yes. 
Q And are you telling this jury, 
under oath, that that is what the note looks like 
today whereever the original is? 
A Yes, sir. 
Q Are you telling this jury --
Well, that is fine. I take it at your word that that 
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is your testimony. Are you sure of that? 
A Yes. 
Q Is that based on the fact that 
you have seen the original note recently? 
A That is the note provided to us 
by the Resolution Trust Corporation. Trans. pp. 55-56 

The unrefuted evidence was to the contrary. The original 

note, if it could be produced, was marked differently than the 

plaintiff's copy of it in an earlier state. After the NEI copy was 

made, the commissioner of accounts marked on the face of the note 

the balance, if any, owed. Trans. p . 90. The plaintiff's witness, 

who testified unequivocally that Plaintiff's Exhibit 2 was 

identical to what the note would look like if it could be produced 

at the time of trial, established through further examination that 

he had no knowledge on the subject. He candidly admitted he did 

not know what a commissioner of accounts was, what that official 

did in reference to foreclosures, and he never reviewed the 

records on file in the record room pertaining to the deed of trust 

note accounting . 

The defendant's expert provided unrefuted testimony that the 

note admitted as plaintiff's exhibit 2 could not have been in the 

form of the copy that plaintiff allegedly obtained in 1994 from an 

RTC auction and which p l ainti f f introduced into evidence. Tr. 92. 

Nevertheless , NEI grounded its claim on exhibit 2, and the 

evidence established that the hearsay document was obviously 

unreliable. 

As a fundamental principle of law the ability to collect on a 

guarantee is grounded on the liability on a note. The decision in 
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Lambert v. Barker, 232 Va . 21 (1986) clearly held that a maker had 

every right to require the original note to be presented before 

paying on it. If the maker did not and paid a note w·ithout 

obtaining the original then the maker was liable to pay a second 

time when the original was presented. Hence a holder of an 

original guarantee of a copy of a note occupies a position of even 

lower status. 

The Restatement Of The Law, Third, Suretyship and Guaranty, 

1996 [ROL] restates this principle clearly: 

§ 34. When Defenses of Principal Obliger May Be Raised by 
Secondary Obliger as Defenses to Secondary Obligation 

(1) Except as provided in subsection (3), the secondary 
obliger may raise as a defense to the secondary obligation 
any defense of the principal obliger to the underlying 
obligation except: 
(a) discharge of the underlying obligation in bankruptcy 
proceedings; 
(b) unenforceability of the underlying obligation due to the 
principal obliger's lack of capacity . ROL p . 143. 

As the comments to §34 explain : 

Comment: 
a. Defenses. * * * Thus, to the extent that the 

principal obliger can raise a defense to its duty pursuant to 
the underlying obligation, the secondary obliger should be 
able to raise that defense to its secondary obligation; this 
is so even if the principal obliger chooses not to raise the 
defense. 

Since the first suit ended in favor of Lafayette on the 

merits ["the plaintiff shall be allowed to proceed on the 

guarantee but not on the nota-"], the plaintiff effectively 

precluded any cause of action it may have had on the guarantee. By 

refiling and proceeding only on Mr. McDonald's guarantee, NEI had 
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no cause of action, given that it lost its suit on the note. 

Restatement Of The Law, Third, Suretyship and Guaranty, 1996 §67 

[judgment in favor of principal obligor bars obligee [noteholder] 

from asserting claim against secondary obligor [guarantor] . 

Virginia law is completely in accord with the Restatement. 

Bourne v. Board of Supvrs., 161 Va. 678, 683-684, 172 S.E. 245 

(1934) the Court held: 

In the case of Goodrich Rubber Co. v. Fisch, 141 Va . 
261, 127 S.E. 187, 188, Chief Justice Campbell, in 
defining a guaranty, quotes a distinguished law writer 
as follows: 
"A guaranty is an independent contract, by which the 
guarantor undertakes, in writing, upon a sufficient 
undertaking, to be answerable for the debt, or for the 
performance of some duty, in case of the failure of 
some other person who is primarily liable to pay or 
perform." 

[2] In 12 R.C.L. p. 1053, the nature of a guaranty is 
thus defined: "Generally a guaranty relates to the 
payment of a sum of money or the collectability 
thereof, though it may constitute an assurance of the 
genuineness of an obligation or the liability of the 
obligee. Being a collateral engagement for the 
performance of the undertaking of another, it imports 
the existence of two different obligations, one being 
that of the principal debtor and the other that of the 
guarantor. If there is no obligation on the part of the 
principal, there is none on the guarantor. 

Accordingly, the plaintiff had no action on the note . 

In contrast to the extensive authority submitted by the 

defendant on this issue , NEI did not cite a single case or 

statute. 

ADMISSIBILITY OF EVIDENCE 

The plaintiff evidence, such that it was, consisted of 

copies, in many instances incomplete or uns i gned , f rom third 
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parties who had no stake in the suit. No witness from the law 

firms or banks, who were otherwise available to be subpoenaed, was 

summonsed by the plaintiff to come to trial. Defense counsel noted 

that he had a continuing objection to the bill of sale, assignment 

of loan, deed of trust note, and documents generated from 

entities, not a party to the litigation. That would include 

plaintiff's exhibits 1, 2, 5, 6, 7 and other such documents fell 

into the category of hearsay documents. None of the records were 

"entries" in NEI's records which it generated. The Supreme Court 

has stated such evidence must be rejected when proffered in a very 

similar case . In Mika v. Planters Bank & Trust Co., 241 Va. 415, 

404 S.E.2d 222 (1991), the trial court admitted a letter to show a 

debit which was generated by an entity which was not a party to 

the suit. The Court held: 

... we consider whether the letter was admissible under the 
modern Shopbook Rule, adopted in Virginia as a recognized 
exception to the hearsay rule, allowing admission in evidence 
of verified regular entries, without requiring proof of the 
original observers or record keepers. See Ford Motor Co. v . 
Phelps, 239 Va. 272, 275, 389 S.E.2d 454, 457 (1990). We 
conclude that the letter is not the type of 11 verif ied regular 
entry11 contemplated by the Shopbook Rule. It was not an 
11 entry 11 in Planters Bank's records . It was not an 11 entry 11 in 
the Bank of Oman's records. It was merely incorporated by 
reference in one of a 11 batch 11 of documents gathered together 
by a credit card center to justify a 11 Charge-Back. 11 This 
incorporation by reference was utterly insufficient as a 
guarantee of trustworthiness or reliability to warrant 
admission of this hearsay document. 

Likewise, in this case NE! introduced into evidence documents 

which neither it nor the RTC generated. It had various copies of 

documents from other sources, the reliability of which were proven 

by the defendant's evidence to be unreliable. The records in this 

10 
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case were not generated or kept in the normal course of business 

of NEI and were thus not capable of introduction through NEI. 

11 Automatic 11 Sprinkler Corp. v. Coley & Petersen, Inc., 219 Va. 

781, 792, 250 S.E.2d 765, 773 (1979); Hooker v. Commonwealth, 14 

Va. App. 454, 456, 418 S.E.2d 343, 344 (1992). "Admission of such 

evidence is conditioned, therefore, on proof that the document 

comes from the proper custodian and that it is a record kept in 

the ordinary course of business made contemporaneously with the 

event by persons having the duty to keep a true record. 11 

"Automatic" Sprinkler, 219 Va. at 793, 250 S. E. 2d at 773; see 

also Kettler & Scott, Inc. v. Earth Tech. Cos., 248 Va. 450, 457, 

449 S.E.2d 782, 786 (1994). In order to admit a business record 

into evidence, it must be "verified by testimony of the [entrant 

of the record] or of a superior who testifies to the regular 

course of business." Here no such testimony was presented, and the 

evidence of the plaintiff should not have been admitted. Further 

the evidence, insofar as copies were used, were not admissible 

under the best evidence rule, Code §8.01-391. 

In contrast to the extensive authority submitted by the 

defendant on this issue, NEI did not cite a single case or 

statute. 

CONCLUSION 

For the forgoing reasons the law, and the evidence as set 

forth in the transcript, warrant reconsideration of the rulings 

made at trial. Moreover, in light of the authority, summary 
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judgment should be entered in favor of the defendant and the 

action dismissed. 

S . Keith Barker, P.C. 
P .O. Box Kl50 

ROGER J. MCDONALD, 

Richmond, Virginia 23288-0150 

C E R T I F I C A T E 

I hereby certify that a true and exact copy of the foregoing 

pleading was served in accordance with Part 1 of the Rules on April 

~' 2000 to : 

John Russell, Jr ., Esquire 
Becker, Russell and Becker, PLC 
7400 Beaufont Springs Drive 
Richmond, Virginia 23225 
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V I R G I N I A: 
IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO 

NATIONAL ENTERPRISES, INCORPORATED, 
Plaintiff, --- - . 

case Number: ~L96..:.aos ~, v. 

LAFAYETTE ASSOCIATES, et al . , 
Defendants. 

TO: 

Jon D. Becker, Esquire 
Dia.monstein, Becker & Staley 
3 09 Lynnhaven Parkway 
Virginia Beach, Virginia 23452 

NOTICE OF HEARING 

PLEASE TAKE NOTICE, that on January 1.0, 1.997 at 9:00 a.m. the 

defendants, Lafayette Associates, and Roger J. McDonald, by 

counsel, will move the Court, in accordance with their motion 

hereinbelow to dismiss the plaintiff's suit with prejudice, and for 

such other relief as has been requested in the prior notices filed 

in this action. 

MOTION TO DISMISS 

COMES NOW the defendants, by counsel, and move this Honorable 

Court to dismiss the plaintiff's suit with prejudice on the 

following grounds: 

1.. The plaintiff has filed answers to requests for admission 

in this action (exhibit 1.], after the suit was filed, which admit 

that it is not in possession of the original note on which it sues 

and further fails to deny that it was ever in possession of the 

original note but its answer states only that the assignor, its 

predecessor in interest, was; a failure to deny has the effect of 

an admission. 
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2. Code § 8.3A-309 requires, that in order for a suit to be 

brought, without possession of the instrument by the plaintiff, 

that three conditions be met, and states: 

(a) A person not in possession of an instrument is 
entitled to enforce the instrument if 
(i) the person was in possession of the instrument and 
entitled to enforce it when loss of possession occurred, 
(ii) the loss of possession was not the result of a 
transfer by the person or a lawful seizure, and 
(iii) the person cannot reasonably obtain possession of 
the instrument because the instrument was destroyed, its 
whereabouts cannot be determined, or it is in the 
wrongful possession of an unknown person or a person that 
cannot be .found or is not amenable to service of process. 

3 • Without satisfying the first prong of the standing 

requirement under Code§ 8.3A-309{a) (i) there is no requirement to 

even go to the conjunctive requirements of the statute. 

4. Plaintiff was not in possession of the instrument and 

entitled to enforce it when it lost possession of it, and indeed 

was never in possession of it; 

WHEREFORE, the plaintiff has no standing to bring this suit as 

a matter of law and statute, and your defendants ask that it be 

dismissed with prejudice. 

s. Keith Barker, P.C. 
P.O. Box Kl.SO 
Richmond, Virginia 23288-01.50 
( 804) 2 88-0550 

C E R T I F I C A T E 

I hereby certify that a 
notice was mailed, postage 
counsel of record, and faxed 

ASSOCIATES 

of the foregoing 
6, 1997 to all 
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IN THE CIRCUIT COURT OF ~---!.~ C0u"1'-i'"TY OF HEN?.ICO 

N_~·::'ION_Zl._r... :::NTERPRISES I INCORPORATED 

Plaintiff, 
,.-- ~ 

vc:: 

L.t\7 AYETTE ASSOCIATES, et al. , 

AT LAW NO.: ' CL96-808 \ "---- . ) 

Defendants. 

PLAINTIFF'S ANSWERS TO DEiENDA.NTS' FIRST 
DISCOVERY TO PLAINTIFF OF OCTOBER 30, 1996 

Comes now your defendants, Lafayette Associates, by Roger J. 

Mc:)o:::a.2..C., -General Part:ier, ar1d Rcr;e= J. ~c~cnald, inci v:.C.c.ally, by 

c::~-.sel ,. and propcur1ds the folloi-~·:..Z"'l;- C.:...scovery re~"1.ests to the 

pla..:..~ti:.:f pursuant to Part DI of t:::e ~::12..es of the Sup=eme Court of 

v.:..::-;;:..~.:..a. to be answe.?:"ed within twe:-. -=y-::;r-.;.e ( 21 ) days ==cs t2e date 

DEFINITIONS AND INSTRGCTIONS 

1 . The term "dccurnent" shall ::-.ea..-: a.::C. include w:~ethe= stored 

i:-_ el.ec~=o:::ic form and capable of =e9=cC::..:::~.:..on or in t:.nc;:..ble form 

a::y ar:C. a ll statements, notations, C::):::t=a.c-=.s, agreeme=.ts, letters, 

---,-..-~-- =::---.....,J- _.;::,I books, ledgers, sketches, photcgraphs, · 

-ce_ei;-=a..~s, sound recordings, boo~ c:.: ac=::u...-i.t, cata~oqs, checks, 

c:::eck s~ubs, and written statements c:: H.:..~~esses or other persons 

.:=;:,--:: 
--- -- I 

whether or not such 

C.cc:.:..::le:-.ts are claimed t o be priv.:..2.e';'e-=. a.;-ainst discovery on any 

---··-~­'=' - ------.::> -
2. Wnenever an Interrogatc=.:..es, ~=~~est for Admission, or 

;:.:~.:-es-: f:::::- Production of Docum:=---= as.<s =or the description or 

.:..::.:~-:.:..::~~ation of a cocurnent, sue::: .:..::.:::-:~=ication o:::- description 

s :-_:...:...:.. .:.::elude, but not be limi t:e::. -~1 -=:::.e nature and contents 

* * * 00033'1 
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-
RESPONSES TO REQOESTS FOR ADMISSIONS 

-----. 

* * * 

4 - Admit that the plaintiff i.s :lot now in possession of t he 

cri.gi.na!. note . 

ANSWER: Admitted. 

5 _ Admit that the plaintiff has ::eve= been in possession of 

the ori~i..nal · note. 

ANSWER: Plaintiff, Naticr:al :=:n.terprises, Incorporated, 
cces no~ have possession of the o=i.qinal Note; however, t he 
assi.q:lo= did have possession of the c=i.c;ina.l Note. 

ANSWERS TO INTER.~OGATORIES 

1 _ Identify each and every pe=so:l wno is in possession of 

ccc·.:..:.-:i.e::~s, which are requested in -~­'----:::: ~e~ests for Production of 

:;-:;c .. ·:-:-.e::-=s above, but of which you C.c ::o'= have the originals or 

* * * 0003;35 
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I hereby affirm that the foregoing Answers to Defendants 

Interrogatories and Request for Production and Request for 

Admissions are true and correct to the best of my knowledge, 

information and belief. 

Jon D. Flemin 

--=-=....~ .................. .._,,;:,,_,,.,.__ __ _ , to wit: 

Subscribed and sworn to before me this 7 1\, day of 

~N .......... ~-""'-'~:O...O..Otn..........,b.._.e__._r= ___ , 1 9 9 6 , by 
. 

Jon 0. F-Jenitt'o 

My Cornm.:..s s ion Expires : _ __,._/_-_,o2.=--?,_ __ CZ..__.?.__ _____ _ 

NATION~• .. ~N·~-:u:>RISES, INCORPORATED 
\.._ ·· .. 

BY . ...,,,..=-------=----~-----~ 
~- Of Cou..~sel 

Jen D. Becker, Esquire 
DZAMONS'!.'EIN, BECKER & STALEY, P.L.C. 
?.O. Box 8915 
Vi=ginia Beach, VA 
( 757) 340-7600 

23450 

CERTIFICATE OF SERVICE 

I hereby certify that a true a~c ex~ct copy of the forgoing 
9leadi~g was mailed, via first class ma.:..l, postage prepaid, to S. 
::e.:.. t.?- ~-ff-:,_ Esquir~, P.O . Box K1 50, ?~~end, Virginia 23288-0150 
c:: .:ne, JL.l>d.ay of b.JD..JE:KeeR--, 1 99c. >-

..; on D. ~ecker 
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V I R G I N I A: 
IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO 

NATIONAL ENTERPRISES I INCORPORATED I 
Plaintiff, 

v. 

LAFAYETTE ASSOCIATES, et al . , 
Defendants. 

TO: 

Jon D. Becker, Esquire 
Diamonstein, Becker & Staley 
3 O 9 Lynnhaven Parkway 
Virginia Beach, Virginia 23452 

Case Number: .E0 

NOTICE OF HEARING 

PLEASE TAKE NOTICE, that on February 14, 1997 at 9: 00 a. m. the 

defendants, Lafayette Associates, and Roger J. McDonald, by 

counsel, will move the Court, in accordance with their motion to 

dismiss the plaintiff's suit with prejudice, for want of standing 

and, in the alternative, to enter an order requiring the plaintiff 

to give oyer of the contract (s} on which the suit is based, and to 

rule on such other motions that have been filed and requested in 

the prior notices filed in this action, including, inter alia; 

their request for a bond under Code § 14 .1-185 {nonresidency} and· 

their request for a bond under Code § 8. 01-32 {lost note}. 

s . Keith Barker, P.C. 
P.O. Box K150 
Richmond, Virginia 23288-01.50 

LAFAYE'l'l'B ASSOCIATES 

by~~ C el . 

CERTIFICATE 

I hereby certify that a true and exact copy of the foregoing 
notice was mailed, postage p~epaid ~n .. February 12, 1997 to all 
couns~l of record.___and f~~-dVt:;Q.J;i.Ji,;gi.,>--~· " .\ ... · , 

:· . - . : , . .. . ~ 000337 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO 

NATIONAL ENTERPRISES, INCORPORATED , 

Plaintiff, . ----~ 

v. Case Number: CL96-808 I 

LAFAYETTE ASSOCIATES, et al. , 

Defendants. 

DEFENDANTS' MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS 

Defendants filed a motion to dismiss this suit in the first 

week of January, 1997. The motion was based on the plaintiff's 

concession that it is attempting to sue on a lost note, which the 

plaintiff never possessed. The plaintiff has filed its memorandum 

with the Court in response. This memorandum is filed in reply. 

The plaintiff does not contest in its recently filed 

nMemorandum in Opposition to Defendants' Motion to Dismiss" that 

its reply to the defendants' requests for admissions conclusively 

establishes that it is not in possession of the original note _on 

which it sues . Nor does it contest the fact that the plaintiff, was 
; 

Code § .B .3A-309 sets 
.. -...... ~ .. ·-··--· ......... ·: . 

forth strict requirements, which apply to maintaining an action 

without possession of the instrument on which a plaintiff sues. 

The plaintiff's memorandum seeks to avoid the _bar_to standing 

posed by Code § 8.3A-309. It asserts that the plaintiff is excused 
iJ 

from the statutory standing requirements by two decisions r~cent­

Na tional. Enterprise, Inc. v. R.G. Moore, {E.D . Va. 12/16/96), and 

OOOJ38 



Union Recovery v. Horton, 1996 Va. LEXIS 103, (November 1, 1996) . 

However, on close inspection, neither decision is related to the 

bar to standing of §8.3A-309. 

A. THE STANDING ISSUE IS NOT ADDRESSED BY AUTHORITY ON 
WHICH PLAINTIFF RELIES 

Neither decision on which the plaintiff relies in this action 

addresses the issue before the court - the central requirement that 

the party who brings suit on an instrument must possess the 

instrument. For example, in National Enterprise, Inc. v R.G. 

Moore1
, the federal magistrate judge rendering the decision recited 

the fact that National Enterprise, in that case, indeed was "the 

holder of the note, .... " See decision at p. 2. 

The decision by the Virginia Supreme Court in Union Recovery 

Limited v. Horton, 1996 Va. LEXIS 103, (November 1, 1996), was not 

concerned with the issue of possession of a note and standing to 

bring suit. Rather, that case addressed the applicability of the 

six year statute of limitations afforded to transferees of RTC. No 

issue was before the court as to whether there, in fact, was a 

transfer of the instrument to a plaintiff or physical possession by· 

the plaintiff bringing suit. 

The decision in NEI v. R.G. Moore, on which plaintiff relies, 

does make clear, however, that the rights of a plaintiff.-·bringing 

suit are dependent upon his receiving "transfer"~ of that note. The 

1This is an unpublished decision by a federal magistrate, a 
copy of which is attached : to plaintiff's memorandum. In some 
instances the magistrate's citations are incomplete and erroneous . 
See e.g. the citation to National Bank and Trust Co. of 
Charlottesville v. Castle, at p. 9. Nota bene: emphasis is supplied 
throughout the defendants' memorandum, unless otherwise indicated. 

- 2 -
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term "transf er 11 has significant meaning under the Uniform 

Commercial Code. It is clear, in this case, that there was no 

"transfer" of the note; nor was there a 11 negotiation" of the note. 

Both words are teri!lS of art which have specific meaning under the 

Uniform Commercial Cede . Indeed, the magistrate recognized that 

fact in Castle by stating that "under Virginia Code § 8 .3A-203 {b) 

the transfer of an instrument vests in the transferee 'any rights 

of the transferor to enforce the instrument I •••• n NEI v . R.G. 

Moore at p. 9, 1st full para. 

In determining whether a "transfer" has occurred under Code § 

8 .30-203 Cl:?) , which -..rould enable plaintiff to maintain this action, 

it is important to note that it concedes, by its responses to the 

requests for admission, that it never was, and is not presently a 

party in possession of the note. Thus, it is not a "transferee" by 

definition, and has no rights as a "transferee" to bring the suit. 

B. LACK OF POSSESSION, NEGOTIATION OR TRANSFER. DEPRIVES 
PLAINTIFF OF S'!ANDING TO BRING SUIT 

In anaJ yzing the authority on which plaintiff stakes its 

argument, it is important to recognize that the issue befor e the· 

court is not related to the statute of 1imitations, with .. which 

Horton was exclusively concerned. ·Rather the motion to dismiss is 
. . 

based on the plajntiff's admission that it never had possession of 

the note on which it has sued. Thus neither the decision in Union 

' Recovery T.imf ted nor Nationa.1 Enterprise have any applicability to 
I 

the issue before this court. 

Further _the 151aintiff s .-· ~e .t>iaintiff' s argument .... that- the 
--------~....ca·-- •. - --..:. .. . . ·. . . ..... ~ 

1inchpin :=1to·:: ~~~.~ ~t~djng ... to bring this action i~1!J:!~~er . it is a 

3 
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II transferee" and pursuant to Code § 8. 3A-203 (b) thereby n step [s) 

into the shoes of the RTC 11
, 2 does not accurately address the legal 

issue related to the bar of §8. 3A-309 . Even if that were the issue, 

given plaintiff's admissions in discovery that it never obtained 

the note on which it sues, by law, it cannot bring this suit even 

if the case turned on whether it met the legal definition of a 

"transferee". 

First, plaintiff's "transferee" analysis is incorrect because 

Code §8 .3A-3 09 does not have any technical limitations which 

confine its bar to standing to "transferees" or "holders". The 

standing bar has broad application, and applies to any "person not 

in possession" of the instrument on which suit is brought. It 

limits the standing of a person not in possession of the note to 

sue, by clearly and simply stating: 

(a) A person not in possession of an instrument is 
entitled to enforce the instrument if 
(i) the person was in possession of the instrument and 
entitled to enforce it when loss of possession occurred, 
(ii) the loss of possession was not the result of a 
transfer by the person or a lawful seizure, and 
(iii) the person cannot reasonably obtain possession of 
the instrument because the instrument was destroyed, its 
whereabouts cannot be determined, or it is in the 
wrongful possession of an unknown person or a person that 
cannot be found or is not amenable to service of process. 

Here the plaintiff was not in possession of the instrument and 

entitled to enforce it when the instrument was lost. Indeed 

plaintiff concedes it was never in possession of the note on which 

it sues . 

The plaintiff attempts to avoid the clear and simple bar of 

2 Plaintiff's Memorandum at pp. 3-4. 

- 4 -
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Code §8. 3A-309 by constructing an elaborate "transfer" argument 

based on the authority on which it relies which states "the 

transfer of an instrument vests in the transferee any right of the 

transferor to enforce the instrument 11 
• Plaintiff's Memorandum at p. 

3, second and third lines from the bottom. 

The plaintiff's theory of its "right" to sue on a note, lost 

by a predecessor in interest, of which the plaintiff has never had 

possession, is completely unsupported by the authority on which it 

relies. Plaintiff's argument fails because it is not a transferee 

under the UCC and thus has no right, "to enforce the instrument". 

The UCC provision applicable to transfers holds: 

§ 8 . 3A-203 . Transfer of instrument; rights acquired by 
transfer . 
(a) An instrument is transferred when it is delivered by 
a person other than its issuer for the purpose of giving 
to the person receiving delivery the right to enforce the 
instrument. 

Hence transfer means what the plain definition of the term 

imports - physical delivery of the instrument. The UCC reinforces 

the concept of actual phy sical delivery by holding that it makes no 

difference whether the instrument is signed, in order for a ­

" transfer" to occur. As §S :·3A':.:·203 (b) · notes: 

(b) Tr~f·~;-·.-·.<ai"' .. ari.-.. fns.trument, ·whether or not the 
transfer is a negot iation, vests in the transferee any 
right of the transferor to enforce the instrument, 
including any right as a holder in due course, but the 
transferee cannot acquire rights of a holder in due 
course by a transfer, directly or indirectly, from a 
holder in due course if the transferee engaged in fraud 
or illegality affecting the instrument. 

By definition a "transfer" and "negotiation" are related but 

different concepts. A "negotiation" is a "transfer" viz. the 

- 5 -
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physical act of delivery coupled with the signature by the party 

making the physical delivery. UCC § 8. 3A-201. (b) notes that when the 

payee is not "beare:- 11
, as in the case sub judice, a "negotiation" 

. requires transfer of possession of the instrument 
and its indorsement by the holder. 

The official comments emphasize the importance of actual 

physical delivery of the instrument, whether or not it is endorsed, 

as it notes: 

2. Subsection {b} states that transfer vests in the 
transferee any right of the transferor to enforce the 
instrument "i.I:i.cluding any right as a holder in due 
course." * * * Because the transferee's rights are 
derivative of the transferor's rights, those rights tmlst 
be proved. Because the transferee is not a holder, there 
is no presumption under Section 3~308 that the 
transferee, by producing the instrument, is entitled to 
payment . * * * 

Here, given the plaintiff's admission it has never had actual 

physical delivery of the note, it was not, by definition, a 

"transferee" of the RTC. Hence plaintiff does not have standing, 
.... - -

even under its erroneous theory of the case that "the transfer of 

an instrument vests in the transferee any right to enforce the. 

instrument" . Since it never obtained. physical possession of the· 

instrument, it was never a trans~eree, and thus never had vested in 

it the "right to enforce the instrument" . 3 

C. PLAINTIFF IS mmBLB TO MAINTAIN AN ACTION ON '!BB GOAR.ANTEE 
~ ~ . I 

This court'~ ruling on ,. issue of pl.aintiff 1 s sta.Dding to bring 
,, . 

. . / . 

suit on the note is made simple by the Plaintiff's concession on 

3Tb.e defendants do concede that the dismissal of this suit does 
not prevent the last person in possession. of .the note from 
maintaining an action on it, or the presentation by defendants of 
any defenses to a claim should such an action be filed. · 

- 6 
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page 4 of its memorandum that · it n is not seeking to enforce 

the Note, but rather to enforce the Guarantee". Plaintiff 

Memorandum at p. 4. Plaintiff's counsel claims that plaintiff has 

the "original" guarantee" / and the defendants 11 therefore cannot 

assert any reason why Plaintiff may not enforce the Guarantee." Id. 

Plaintiff's memorandum claims: 

In itself, the Guarantee is an instrument . * * * Pursuant 
to Va. Code §8. 3A-203, the transfer of an instrument ... 
vests in the transferee any right of the transferor to 
enforce the instrument, .... Id. 

To the contra_ry, without the note {which plaintiff now 

c ·oncedes is not the basis of its suit), the plaintiff has no 

ability to sue on the guarantee . The reason is well grounded on 

both statute and case law in Virginia. 

The plaintiff' s argument fails , in part, because it 

characterizes the guarant ee as an "instrument" . It is not, however, 

by statutory definition. Code §8 .3A-103 provides the definitions 

that are set forth in all of Title 8. 3A of which §8 .3A-203 (the 

section supra, on which plaintiff relies) is a pa,rt· and states as. 

follows: 

§ 8 .3A-103. Definitions. 
{b) Other definitions applying to this title and the 
sections in which they appear are: 

* * * 
"Instrument,• § 8.3A-104. 

* * 1r 

Furthermore that Code section states, in pertinent part, as 

fo11ows: 

•of which oyer is sought, viz. production of the original in 
order to determine the genuineness of the plaintiff's claim. 
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§ 8.3A-104. Negotiable instrument. 
(b) "Instrument" means a negotiable instrument. 

The Code defines "negotiable instrument" as: 

(a) Except as provided in subsections (c) and (d), 
"negotiable instrument" means an unconditional promise or 
order to pay a fixed amount of money, with or without 
interest or other charges described in the promise or 
order, if it: (l.) is payable to bearer or to order at the 
time it is issued or first comes into possession of a 
holder; (2) is payable on demand or at a definite time; 
and (3) does not state any other undertaking or 
instruction by the person promising or ordering payment 
to do any act in addition to the payment of money, but 
the promise or order may contain (i) an undertaking or 
power to give, maintain, or protect collateral to secure 
payment, (ii) an authorization or power to the holder to 
confess judgment or realize on or dispose of collateral, 
or (iii) a waiver of the benefit of any law intended for 
the advantage or protection of an obliger. 

This guarantee, Exhibit B, is not an "unconditional promise or 

order to pay a fixed amount of money". Rather by its terms it is 

a conditional promise by the guarantors to make a payment [s] if the 

borrowers/makers of the note do not make "full and prompt 

payment ... of all obligations payable by the Borrower to the Lender 

pursuant to the Loan Commitment and the Note ... as well as the 

performance by the Borrower of its various obligations .... 11 Exhibit · 

B to the Motion for Judgment, p. 2, ,1. 
Exhibit B meets the quintessential definition of a guarantee 

as noted by the Virginia Supreme Court in Bourne v. Board of 

Supvrs., 161 Va. 678, 683-684, 172 S.E. 245, (193 4) , in which the 

Court restated: 

In the case of Goodrich Rubber Co. v . Fisch, 141 Va. 261 , 
127 s . E. 187, 188, Chief Justice Campbell, in defining a 
guaranty, quotes a distinguished law writer as fo_llows: 
"A guaranty is . an independent contract, by which the 
guarantor undertakes, in writing, upon a sufficient 

- 8 -
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undertaking, to be answerable for the debt, or for the 
performance of some duty, in case of the failure of some 
other person who is primarily liable to pay or perfor.n." 

[21 In 12 R.C.L. p. 1053, the nature of a guaranty is 
thus defined: •Generally a guaranty relates to the 
payment of a sum of money or the collectability thereof, 
though it may constitute an assurance of the genuineness 
of an obligation or the liability of the obligee. Being 
a collateral engagement for the performance of the 
undertaking of another, it imports the existence of two 
different obligations, one being that of the principal 
debtor and the other that of the guarantor. If there is 
no obligation on the part of the principal, there is none 
on the guarantor. 

In the case sub judice, there is "no obligation on the part of 

the guarantor" given the fact that the plaintiff concedes that it 

"is not seeking to enforce the Note, but rather to enforce the 

Guarantee." Without seeking to establish an obligation on the note, 

a fortiori it cannot establish liability on the guarantee, which is 

subservient and dependent on the validity and enforcement- of the 

note for legal viability. 

D. NECESSITY OF BOND ON SUGGESTION OF NON-RESIDENCY & 
NECESSITY OF BOND TO MAINTAIN AN ACTION ON THE LOST NOTE 

Plaintiff concedes that "Code § 14 .1-185 requires that a 

plaintiff, except when a plaintiff is a poor person, post security-

within 60 days of a suggestion of non-residence." Plaintiff's 

memorandum at p. 5. 

The plaintiff notes that the bond under that cod.e section is 

to insure payment of costs which may be awarded against a 

plaintiff, and concludes that the request for a bond in the amount 

of $450,000 is not supported by that Code section. 

Plaintiff's argument, however, fails to either recognize or 

distinguish between the two distinct bond sections and two distinct 

- 9 -
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motions made by the defendants under two different Code. The only 

Code section which plaintiff addresses in its memorandum falls 

under Title 14.1 related to an action brought by~ non-resident 

plaintiff. In contrast, the other code section, which plaintiff 

does not address, falls under Title 8.01 and is related to bond to 

be given on an action brought on a lost instrument. Contrary to 

plaintiff's assertion, defendants did not seek to establish a 

$450,000 bond under Code §14 . 1-185. Rather, it sought a cost bond 

of $15, 000 under Code §14 .1-185. Defendants' "Suggestion of 

Nonresidency" filed ca. October 31, 1996 requested a "bond with 

surety in the amount of $15, 000" based on the plaintiff's non­

residency. Plaintiff has never taken issue with this amount for a 

cost bond under Title 14.1. 

Separate and distinct from defendants' request for a $15,000 

cost bond, based on their "Suggestion of Nonresidency" filed ca. 

October 31, 1996, is defendants' request that the plaintiff post a 

bond of $450,000 based on its suit grounded on a lost instrument. 

Assuming, arguendo, that plaintiff can sue on a lost instrument 

that it never possessed, it must by law post a bond to cover the 

loss which may occur to the defendants who are subject to a later 

suit based on the original note produced by another plaintiff. The 

plaintiff acknowledges that there are a number of cases where RTC' s 

sloppy administration of liquidations of banks has resulted in the 

same note being sold multiple times, exposing defendants to 

multiple suits. The plaintiff's make no argument that a $450,000 

bond under code §8.01-32, as suggested in defendants' brief filed 

- 10 -
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ca. 1/7/97, at p. 3, is inappropriate. Hence an order requiring 

such a bond, if this matter is allowed to go forward, would be 

appropriately entered. 

CONCLUSION 

The plaintiff is unable to maintain an action on the note. 

Indeed, plaintiff concedes, part way through its rnemoranclum, that 

it does not ground the suit on the copy of the note which it 

attached to the motion for judgment . Having narrowed its cause of 

action to the guarantee, there can be "no obligation on the part of 

the guarantor to the plaintiff in this suit, given the fact that 

this plaintiff is not seeking to enforce the Note. The obligation 

of the guarantor, if any, is to the party who has standing to bring 

a suit on the note. 

S _ Keith Barker, P .C. 
P.O. Box K150 
Richmond, Virginia 23288-01.50 
(804) 288-0550 

LAFAYETIE ASSOCIATES -

by~ unsel 

CERTIFICATE 

I hereby certify that a true and exact copy of the foregoing -
pleading was mailed, postage prepaid on February 1.2:, l.997 to all 
counsel of record. 

I 

I 
I 
I 
' 
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' V I R G I N I A: . 

IN THE CIRCUIT COURT OF THB ·COUNTY OF HENRICO 

NATIONAL ENTERPRISES, INC. 

Plaintiff, 
Case No. CL96-808 

v. 

ORDER 
. b th by counsel, 

THIS DAY CAME the plaintiff . and __ ?-e f~n~~t, . o 
· eb ~ 14 1997; the 

t ha~ing been made ~ teuus. on F rua ... " , 
and argumen . . . · .. . 

c~urt having ruled: . 

1. That the · plaintiff 

instrument; · 

d On the Guarantee can procee 

2 . That the Motion to Dismiss is· Denied as to defendant Roger 

J. McDonald; and · 
. . '-

3. That the plaintiff post a bond of $250 ._oo .cash or surety; 

it is therefore· 

ADJUDGED, ORDERED AND · DECREED that .. ~ef en~ant' s Motion to 

Dismiss Rog.Or J . Mc!lonal.d is. ~~~ • . and. the ~ase Proceeding .j 
~ni; o~ ~~::~~·rantee, . th~-: d~fe·~~~~--:~~ye~~e.· ~~6~~~~~~·- ·is ~e~eby 

... : _ ·.· .... ·,·. .· . ·_ .. ;:· .. :·<.: ·~)·. ·~ .:' .-· .. ;_<.:.::· . ·.·· ·_ ... - .- : ~ - . ...... . • .. . . ·· . . . . 

~SMISSED from· this actio~; · further that" the plaintiff be allowed 

o proceed ~n ··~he. · Guarant~~-. ... i~t~t·· -~gainst. R6ser J. MCnonald · 
. . . . .~ . . . : · . .° . . . .. · .. :: · ·.:: · :::~f~_· ,i~:::.~:· : -:::~·.-:·: -=/~:- .. <.:>: .· ' -: .. : .. :. ·. ~. ·~ .. . . . . . .. . I 

nd fu~e~ that _: the. plaint~ff · ·--pos_t· :, ~ -~ - bond ... of · $2So .oo cash ·or 
. . : . - . :·~· :·; _;,: .. · . .::·.· . ... _.::_: .. __ ._:·~/~~;~; op .. ·-.. ::.: .. : · . .. _ . . ... ; : ... . : . 

Lrety · .The Clerk of· this '. Court :'is directed to send a · certified 
. . .. - !· : - ·._.. -~- ~- · -- -:· _:·:_-- ~ ;' . . . ... 



copy of this order to all counsel of record. 

I ASK FOR THIS: 

SEEN & OBJECTED TO AS TO ADVERSE 
RULINGS FOR THE REASONS SET FORTH 

ENTER: 

JUDGE 

ON THE RECORD AND IN THE PLEADINGS 
AND AS TO THE SUFFICIENCY OF THE BOND: 

- 2 -
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.1$ 

ooo: so 
r:cr 
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COMMONWEALTH OF VIRGINIA 
FOURTEENTH JUDICIAL CIRCUIT 

BUFORD M. PARSONS. JR. 

JUDGE 

JAMES E. KULP 

JUDGE 

GEORGE F. TIDEY 

JUDGE 

LA. HAllRIS. JR. 

JUDGE 

Jon D. Becker, Esquire 
Diamonstein, Becker & Staley, P.L.C . 
. Post Office Box 8915 
Virginia Beach, Virginia 23450 

S. Keith Barker, P.C., Esquire 
Post Office Box Kl 50 
Richmond, Virginia 23228-0150 

LOCATION: 

PARHAM AND 

HUNGARY SPRING ROADS 

MAILING ADDRESS: 

P. 0 . BOX 27032 

RICHMOND. VA 23273 

Re: National E~corporated v. Lafayette Associates and Roger J. McDonald. 
Case No~ 

Dear Mr. Becker and Mr. Barker: 

I have reviewd the memorandums filed by each of you. 

I feel that the plaintiff can proceed on the Guarantee instrument The Motion to Dismiss 
is denied_ 

I do not fee that it is necessary for a bond to be poSted at this time'. 

I ask Mr. Becker to prepare the order. 

Very truly yours, 

t:~.;:~ 
Judge 

GIT/sm 

OOOJSl 
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VIRGINIA: IN T.HE CIRCUIT COURT OF THE COUNTY OF~Hkrco 

NATIONAL ENTE~PRISES, INCORPORATED, 

Plaintiff, 

vs. 

LAFAYETTE ASSOCIATES, "et al., 

Defendants. 

AT LAW NO.: CL~6-808 

ORDER 

THIS DAY CAME the pl~intiff and defendant , both by co~nsel, 

~rgument having been made~ tenus on February 14, 1997; the Court 

having ruled: 

1. That the plaintiff can proceed on the Gua~antee 

instrument; 

2. That the Motion to Dismiss is Denied; and 

3. Thul Lhe pla.iJ.1L.i.[f post a bond of $250.00 cash or sur~ty; 

it is therefore 

ADJUDGED, ORDERED and DECREED that defendant's Motion to 

Dismiss is overruled; further that the plaintiff be allow.ed to 

proceed on the Guarantee instrument; and further that the pl~intiff 

post a bond of $250.00 cazh or ~urcty. 

ENTERED: 

JUDGE 

I ASK FOR THIS: 

A COPY TESTE: 
YVONN_E G. SMITH, C~ 

~"•so.... ... 1':x->a 
l;::PL!T't' CLERK ·- . 

' 
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VIRGINIA: ~ Date . S-;:::i -&'\ 

Ti.me ~ -cost= ~·:; ~· rn~ 
IN TIIE CIRCUIT COURT OF THE COUNTY OF HE. =-

NATIONAL ENTERPRISES, IN CORPORA TED, 

Plaintiff, 

v. 
At Law No.: CL98-1414 

ROGER J. MCDONALD 
. ' 

Defendant. 

FINAL ORDER 

On the 7th day of March, 2000, appeared both parties, by counsel, for the trial on 

this matter. A jury of seven members was impaneled and sworn and testimony and 

documentary evidence was received and heard on behalf of the plaintiff. At the 

conclusion of the plaintiff's evidence, the defendant made a Motion to Strike the 

plaintiff's evidence. After hearing argument out of the presence of the jury, the Court 

denied the motion. The defendant then presented his case through the testimony of a 

witness and the introduction of documentary evidence. The plaintiff then made a Motion 

to Strike the defendant's evidence, which Motion the Court denied. The plaintiff then 

presented evidence in rebuttal. At the conclusion of all of the evidence, the defendant 

renewed his Motion to Strike and the Colli-t denied sai.11e. The piaintiff then renewed its 

Motion to Strike the defendant' s evidence and for Summary Judgment. The Court, 

having heard argument by counsel, granted the plaintiff's Motion. The Court then 

discharged the jury. The defendant duly noted his exceptions to the adverse rulings of the 

Court as stated in the record. 

Wherefore it is hereby ORDERED that judgment shall be entered against the 

defendant and in favor of the plaintiff in the amount of $462,839 .60 together with 

000353 



interest at the judgment rate from March 7, 2000. Further, based upon the sworn affidavit 

submitted by plaintiffs counsel the Court awards plaintiff the additional sum of 

$ /<{;. t,3'1-~ in costs and attorneys' fees , for a total judgment in the amount of 

$477 G, 7J. ~ 
I 

The Clerk is directed to sent attested copies of this Order to counsel of record. 

We ask for this: 

ohn B. Russell, Jr., V #17991 
Becker, Russell & Becker, P.L.C. 
7400 Beaufont Springs Drive 
Suite 300 

Richmond, VA 23225 
(804) 327-6876 

S. Keith Barker, Esquire 
1500 Forest Avenue, Suite 228 
P. 0. Box Kl50 

Richmond VA 23288-0150 

Enter: !f tCJ f I 0 lJ 

4~()~ 
Judge 

~~ C ~.:·.t.:- ~~S7~~ 

·\·· ~ : ~ ~~: :: \-. s· .. : ~-:-:~ .. 
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copy of this order to all counsel of record. 

I ASK FOR THIS: 

SEEN & OBJECTED TO AS TO ADVERSE 
RULINGS FOR THE REASONS SET FORTH 

ENTER: 

JUDGE 

ON THE RECORD AND IN THE PLEADINGS 
AND AS TO THE SUFFICIENCY OF THE BOND: 

- 2 -
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V I R G I N I A: . 

IN THE CIRCUIT COURT OF THE · COUNTY OF HENRICO 

NATIONAL ENTERPRISES, me. 

Plaintiff, 
v . Case No. CL96-808 

LAFAYETTE ASSOCIATES, et al ·. · 

. Defendants. · 

ORDER 

THIS DAY CAME the plaintiff .and -~efendant, _ both by counsel, 

and argument having been made .o.m tenus on February 14, 1997; the 

Court having ruled: : 

1. That the plaintiff can proceed on the Guarantee 

instrumenti · 

2 • That the Motion to Dismiss is· Denied as to def end.ant Roger 

J. McDonald; and · 
. - ._ 

3. That the plaintiff post a bond of $250 .. oo .cash or surety; 

it is therefore· 

ADJUDGED, ORDERED AND ' DECREED that .. ~efendant's Motion to 

Dismiss Roger .· J. McDonald .·is . ~~~d, . ~·- the. case . proceeding ., 

~n1~ o~ ~~:~~~r~tee,·. th~: ~~f·~~~~~·,·~~y~~~e.·~-~6~~~~~~- .is ~e~eby 
. . . : - .·.·. - ~·. . ._ .. _.--;··=·-:. : . ·~;·. ·.· - -.. ~ .. :'. .. ;~" -·.::· ·_ .... ·.-· -.- .. .. :-. --:· . . · . . . . ·· . . 

~SMISSED froni ~his actio~; . further that the plaintiff be allowed 

o proceed ~n ···the . Gua.ra.nt~~-. -.i~t~t-_·:~gainst. R6ser J. M9oonald; 
• J ••• • • ; • : • • • •• : : · ·.::•::_·f-· :;.~ ::!~:- - ..:.:i!::·:: -... ·-:_:·:-: . ·- ...:. ~: .· , _. : : . . . ~- ·: ,. ·. . . . . . . 

nd further that : the_ plaintiff · ·- post- .: ~ .~ · i:>ond ... of · $250.00 cash ·or 
• • • • , • :·~·;.;. ·~;,,'· : ' .. - .~ ..... ... .' •• :~:·.~;"""·:·:_ ~~~r· ... ~ - . - ~· .:~ : •• : . ; :"- • :; • •.• . • • ' 

Lrety. .The Clerk of· this· Court .·is directed to send a certified 

..... _..' . 

.. :.· .' -. :··:···7.~;·--:·~·.:·:._- :.=·. ··. . . . ·:: -

. .. 71 ,.._: ·:· 

· ---::.· . ..:- .·.-::---:..:,. "oti<J~ 49 
. ~--~~--:-:x. ·· . . ·.,: _.J .. 

·: :: . :··. :~~ .. -. .. :· 
. ·- ........ . . 



•. 

COMMONWEALTH OF VIRGINIA 
FOURTEENTH JUDICIAL CIRCUIT 

BUFORD M . PARSONS. JR. 

JUDGE 

JAMES E. KULP' 

JUDGE 

GEORGE F. TIDIEY 

JUDGIE 

JUDGE CIRCUIT CoURT OF THE CoUN1f e~JJ1~~~9-} 

Jon D. Becker, Esquire 
Diamonstein, Becker & Staley, P.L.C . 
. Post Office Box 8915 
Virginia Beach, Virginia 23450 

S. Keith Barker, P.C., Esquire 
Post Office Box Kl 50 
Richmond, Virginia 23228-0150 

LOCATION: 

PARHAM ANO 

HUNGARY SPRING ROADS 

MAILING ADDRESS: 

P. 0 . BOX 27032 

R1CHMOND. VA 23273 

Re: National En~ Incorporated v. Lafayette Associates and Roger J. McDonald. 

Case No~ 

Dear Mr. Becker and Mr. Barker: 

I have reviewd the memorandums filed by each of you. 

I feel that the plaintiff can proceed on the Guarantee instrument The Motion to Dismiss 
is denied. · ------·--· -

I do not fee that it is necessary for a bond to be poSted at thls ·time·. 

I ask Mr. Becker to prepare the order. 

Very truly yours, 

t:~.~{~ 
Judge 

GFf/sm 

OOOJSl 
' 
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VIRGINIA: IN T~ CIRCUI':I' COURT OF THE COUNTY OF~HtNRICO 

NATIONAL EN~ERPRISES, INCORPORATED, 

Plaintiff, 

vs. AT LAW NO.: CL~6-808 

LAFAYETTE ASSOCIATES, et al., 

Defendants. 

ORDER 

THIS DAY CAME the pl~intiff and defendant, both by co~nsel, 

.:l.rgument having been made Q.I.a tenus on February 14 , 1997; the Court 

having ruled: 

1. That the plaintiff can proceed on the Gua~antee 

instrument; 

2. That the Motion to Dismiss is Denied; and 

3. Th...1.L Lhe pla..i.J.1L..i.[f post a bond of $250.00 cash or surety; 

it is therefore 

ADJUDGED, ORDERED and DECREED that defendant's Motion to 

Dismiss is overruled; further that the plaintiff be allow.ea to 

proceed on the Guarantee instrument; and further that the pl.:i.~nti££ 

post a bond of $250.00 ca£h or ~urety. 

ENTERED: 

I ASK FOR THIS: 

JUDGE 

A COPY TESTE: 
YVONN_E G. SMJTH, C~ 
~\ I S+c'>< Tba. 

L·::PL!T'f CLERK ·.....-

000
..,, .~ 
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VIRGINIA: ~eDa~ 5-a ffi 

cost: ~'!'; ~· rn · 
IN THE CIRCUIT COURT OF THE COUNTY OF HE~ = _ 

NATIONAL ENTERPRISES, IN CORPORA TED, 
Plaintiff, 

v. At Law No.: CL98-1414 

ROGER J. MCDONALD, 
Defendant. 

FINAL ORDER 

On the 7th day of March, 2000, appeared both parties, by counsel, for the trial on 

this matter. A jury of seven members was impaneled and sworn and testimony and 

documentary evidence was received and heard on behalf of the plaintiff. At the 

conclusion of the plaintiff's evidence, the defendant made a Motion to Strike the 

plaintiff's evidence. After hearing argument out of the presence of the jury, the Court 

denied the motion. The defendant then presented his case through the testimony of a 

witness and the introduction of documentary evidence. The plaintiff then made a Motion 

to Strike the defendant's evidence, which Motion the Court denied. The plaintiff then 

presented evidence in rebuttal. At the conclusion of all of the evidence, the defendant 

renewed his Motion to Strike and the Court denied san1e. The plaintiff then renewed its 

Motion to Strike the defendant' s evidence and for Summary Judgment. The Court, 

having heard argument by counsel, granted the plaintiff's Motion. The Court then 

discharged the jury. The defendant duly noted his exceptions to the adverse rulings of the 

Court as stated in the record. 

Wherefore it is hereby ORDERED that judgment shall be entered against the 

defendant and in favor of the plaintiff in the amount of $462,83 9 .60 together with 

000353 
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interest at the judgment rate from March 7, 2000. Further, based upon the sworn affidavit 

submitted by plaintiffs counsel the Court awards plaintiff the additional sum of 

$ /~ g,J'-/ ~ in costs and attorneys' fees, for a total judgment in the amount of 

$477. ~ 7}. ~ 
I 

The Clerk is directed to sent attested copies of this Order to counsel of record. 

We ask for this: 

7400 Beaufont Springs Drive 
Suite 300 
Richmond, VA 23225 
(804) 327-6876 

S. Keith Barker, Esquire 
1500 Forest Avenue, Suite 228 
P. 0. Box K150 
Richmond VA 23288-0150 

Enter: tf !rJ O I 0 () 

4~ (5L t?:t/-7 
Judge 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO 

NATIONAL ENTERPRISES, IN CORPORA TED, 
Plaintiff, 

v. At Law No.: CL98-1414 

ROGER J. MCDONALD, 
Defendant. 

ORDER 

On the 28th day of April, 2000, appeared both parties, by counsel, on various 

post-trial motions of the defendant. After having read and considered the motions and 

memoranda filed by counsel and having heard and considered argument of counsel, it is 

hereby ORDERED that defendant's Motion to Reconsider Prior Rulings and Enter 

Summary Judgment for Defendant is denied; and defendant's Motion to Require 

Indemnifying Bond Pursuant to Code §8.01-32 and Enjoin Collection on Judgment 

During Penaency of Appeal Period is also denied. Defendant's exceptions to these 

rulings were noted. 

The Clerk is directed to sent attested copies of this Order to counsel of record. 

Enter: ..57 I)/ a o 

A COPY TESTE: 
YVO NNE_ G. SMITH, ClcR~ 

1Di?trf''cl'eRK'if"l">ntN ~ 
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We ask for this: 

ecker, Russell ecker, P.L.C. 
7400 Beaufon prings Drive 
Suite 300 
Richmond, VA 23225 
(804) 327-6876 

Seen and Objected to: 

r, Esquire 

orest A venue, Suite 228 
. 0. Box Kl50 

Richmond VA 23288-0150 

OOOJ56 



ASSIGNMENTS OF ERROR 

The petitioner presents the following assignments of error to 

the action of the trial court: 

1. The trial court erred by allowing judgment on a guaranty 

by a successor in interest to the guaranty, who never received or 

held the note to which it pertained. 

2. The trial court erred by allowing judgment on the 

guaranty, by the plaintiff/successor in interest to the guaranty, 

when liability on the note had been previously adjudicated in 

favor of the maker in a prior suit brought by the 

plaintiff/successor/guarantee. 

3. The trial court erred by ruling, as a matter of law, that 

the statute of limitations did not bar suit on the guaranty 

and/or by applying a Virginia tolling statute to a federal 

statute of limitations. 

4. The trial court erred by admitting hearsay evidence at 

trial . 

5. The trial court erred by awarding plaintiff attorney's 

fees where the plaintiff presented no evidence at the jury trial 

related to the nature and value of legal services. 
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