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IN THE

Supreme Court of Appeals of Virginia
AT RLOHl\iOND.

BROADUS B. BAR.NES AND IS'.A.l\IUEL· B.ALLENTINE,
Defendants,
vs .

.

ROBERT E. ASH\VORTH, ADJYIINISTRATOR OF' l\fAR11
TLN. L. HAG\VOOD, DIDCEASED, Plaintiff.

To the If onorable Judges of the Supre1ne Co·urt of AtJpeals
of Virgin·ia:
Your petitioners, Broadus B. Barnes and Samuel BallElntine, respectfully represent that they are aggrieved by a
judgment of eig·ht thousand ($8,000.00) dollars, rendered
against them in the Circuit -Court of Norfolk County, Virginia, on the 2nd day of J nne, 1928, on a motion for judgment therein lately pending, 'vherein R.obert E. Ashworth,
administrator of l\Iartin L. Ha.g,voocl, was plaintiff and your
petitioners were defendants. A transcript of the record in
the said action is here,vith presented.
THE

F~-\CTS.

This case was tried twice in the lower court. The facts
are practically undisputed, except as to certain minor nncl
unimportant details, and the evidence given at both trials
was substantially the same.
~~he deceased, together with several friends, among whom
were the two defendants, started out from Portsmouth, Virginia, on the night of February 25th, 1927, for a pleasure ride
in two automobiles, one of which, a Buick, was owned and
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operated by the defendant Barnes, and the other, a Rollins,
hv the deceased. In the car with the deceased, as they left
Portsmouth, 'vere .Samuel Ballentine, one of the defendants,
H. IC. Carstens and C. H. Rodman; and in the car with Barnes
were H. V. ~Campbell, 0. H. Oakham and J. W. ·Whitaker,

Jr.

The two ·cars were driven around Portsmouth and vic.init.y
f.or several hours. Ahout 10 p. m., when the friends decided
to return, ""hile on the Bowers llill Road, several miles from .
. Portsmouth, .Samuel Ballentine left the dec.eased 's car and
changed his seat to the one operated by Barnes. ··The deceased then proceeded on his way to Portsmouth, a ''good
dist.a~1ee" (R., 78) ahead of Barnes' automobile. When Ballentine c.hanged to Barnes' car, he requested Barnes, who ha.d
purchased the Buick only ·a few days previously, to permit him
to operate Hw car, as he 'vould like to try it out. This Barnes
assented to and Ballentine took charge of the automobile and
proceeded to drive it to Portsmouth, in the rear and out of
sight of the deceased's car.
The night was dark (H., 17), "real dark" (H., 78), "pretty
bad nig-ht, had just had a storm, and pretty thick" (R·., 50).
V\7hen the deceased had reaehed a point in the road ahout
two miles (R., 77) from the place where Ballentine had
·changed his seat to Barnes' car, a colored man, Willie Williams, was. bacldng an automobile out of a side road onto the
B·owers Hill Road. R-odman, riding with the deceased, called
the latter's attention to the "red light in front". However,
before the deceased could stop h1s car, it struck the Williams
automobile ·and proceeded about eighteen inches to a stop
(R., 47, 48). The deceased thereupon "hollered at the eolored fellow to stop". (R·., 48.) The colored driver brought
his automobile to a stop on the rig-l1t hand side of the Bowers
llill Road, and the deceased, together with his companions,
leaving the car parked on the left hand side of the road,
ahout a car length in the rear of the Williams' automobile,
p:ot out to speak to the colored man,. (R., 48, 49.) Rodman
turned to the deceased and said, "You had better move your
ear. It is on the left hand side of the road", and the de·ceaseg said in reply, "there .is plenty of space,.'. (R., 49.)
The witness Rodman testified, in part, as follows (R., 49,
50):
Q. ""\Vas there ru1ything to stop him {the deceased) from
driving the ear on the right hand side of the road 1"
A. "·No, sir, if he had did as I asked him to do there would
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have been no accident. I asked him to move his car and told
him it 'vas on the wrong side of the road.''
Q. "Where was the colored man a.t the time?"
A. "Over to his car."
Q. '' Wbere was :Mr. Carstens?''
A. ''Standing behind the colored man's car stooping over.
~Ir. Hagwood .asked if he would take down the number of his
car."
Q. "Was he standing directly behind the number plate¥"
A. "Right behind the light." (R., 50.)
The witness Carstens testified as follows (R., 35, BG, 37):
Q. "What did 1\lfr. Hagwood do just as soon as his car had
the impact with the colored man's car?''
A. ''He stopped as soon as possible.''
Q. "What side of the road did he .stop on?"
A. ''He was on the left of the road.''
Q. ''To the left of his road Y''
A. ''Yes, sir.''
Q. "Could he have driven over to the ri"ght if he had taken
time?
A. ''I suppose so, yes, sir.''
Q. "He stopped his car, and was that in the path of oncoming traffic t ''
'
A. ''It was on the lefthand side of the road.''
Q. "The colored man's ·car was on the righthand side?"
A. ''Yes."
Q. ''And you say there 'vas. about fifteen feet difference
between them?''
A. ''Yes, sir.''
Q. "Was l\;fr. Hagwood the fir~st one who got out of his
carf"
A. ''I don't remember.''
Q. ''You got out, did you?''
A. "Yes."
Q. "Did lVIr. Rodman get out, too?"
A. ''Yes, he got out, too.''
Q. ''Did the colored man get out of his car which was
parked to the right of the road 1''
A. ''Yes, sir.''
Q. "Where 'vas the colored man standing!"
A; "Right beside his car."
Q. "And you and :1\ir. Hagwood went over to the colored
man's car?"
A. ''Yes, sir.''
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Q. ''When you got there you stationed yourself behind the
colored man's car?"
A. "Yes, sir."
Q. "Were you blocking off the red rear light?"
A. "I could not say, but I was right behind taking his
license number.''
.
Q. ''Yon were right behind taking his license number?''
A. "Yes, sir.''
Q. ''And Mr. Hagwood and the colored man started a conversation a bout the affair 1''
A. "Yes, sir."
Q. ''Then 1\fr. R.odman came over. vVhere did he station
himself1 Did he station himself anywhere 1''
A.. ''I don't remember exactly where he was. I was taking
the number and I didn '.t see."
· Q. "You were looking to,vards Portsmouth?"
A. 'Yes, sir, right back of the colored man's car."
The. respective positions of the four persons about tlH:'
11egro's car just prior to the fatal collision, are as follows:
Carstens 'vas directly in back of the negTo 's car, taking
the license number and blocking off the rear light from the
view of any oncoming automobile. The negro was in the
road at the left side of his car, as it faced Portsmouth. Hag'vood, the deceased, 'va.s in the road at the left rear and ''leaning on the running board of the -colored man's car" (R.,
105). Rodman was standing six or seven feet in the rear.
(R., 111.)
The Bowers Hill Road a.t this point is hard surfaced, with
a cro·wn of about twelve feet of asphalt. Narro'v shoulders
of dirt on both sides, run into ditches. "Everybody drives
to the center." (R., 116.) The road is about 25 feet wide.
(R., 134.)
In the meanwhile Ballentine was proceeding towards this
scene.
At this time it is appropriate to set forth the facts regarding Barnes delivery of the operation and control of his automobile to Ballentine, as they are material to certain assignments of error hereinafter set forth.
Ballentine testified as follows (R;., 12) :

Q. "Then you got in lfr. Barnes' car to come back to
town 'vi th them; is that right~''
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A. "That is it."
Q. "And ~fr. Barnes let you drive, did he not?"
A. "Yes.''
Q. '' ~Ir. Barnes continued to remain in the car, did he
not?"
A. "Yes, sir."
Q. ''And was on the front. seat beside you~''
A. "Yes, sir."
Barnes testified as follows (R., 55):·

Q. "And 1\Ir. Ballentine had never driven your car hefore 1"
A. "No, sir."
Q. ''I believe you said he asked you to let him drive to try
it out1"
A. "Yes."
Q. '''\Vhile he was driving it did you attempt to tell him
how· to drive, fast or slow, or on the dghthand or lefthand
side1"
·
A. "No, sir."
Q. ''Did he have full discretion as to where he should drive
it and how he. should drive it¥"
1\. ''.As far as I was concerned.''

*
Q.. ''Mr. Barnes, 1\Ir. Ballentine was not-is not in yonr
employment, is ·he~''
A. "No, sir." (R.. , 57.)
Again Ballentine testified (R., 64):
Q. "How was it that you were driving his (Barnes') car,
and why¥"
.1\.. "lie (Barnes) l1ad just gotten the car and I asked hin1
to let me drive it, and he did."

Q. "Did you ask 1\Ir. Barnes to permit y.ou to drive this
Buick car?"
A. "I asked him to let me try it out."
Q. ''You knew he had just gotten it a11d you wanted to
trv it out 1"
"A. "Yes." (R., 77.)
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As Ballentine proceeded towards the place of the accident,
the evidence discloses that he was driving the automobile in
a careful and prudent manner and at a reasonable rate of
speed, and that he had the car under proper control.
On exa.)llination by counsel for the plaintiff, Ballentine testified as follows (R., 15, 16) :

Q. ''Did you have good lights on the Buick?"
A. "I had pretty good lights."
Q. "Good brakes 0l''
A. ''Good brakes.''
He testified on examination by counsel for the defendants
(H., 19):

Q. "You were driving along the road with your lights
brightly burning 1''
A. "Both burning.''
Q. ' (And your car under control~''
A. "Yes, sir."
Q. "Were you dri·ving properly?"
A. "Wha.t do you mean by properly?"
Q. "At a reasonable rate of speed?"
A. "I guess about eighteen, or I don't think over twenty
miles· an hour.''
The witness Campbell, who was riding in the car with Ballentine, testified as follows (R., 43):

Q. ''Was he (Ballentine) driving at a reasonable speed
and in a reasonable manner at that time~"
A. ''He was making about twenty miles, twenty to twentv..
five miles at the most.''
Q. ''You say it·didn't even jolt you out of your seat when
he applied his brakes~''
A. "It did not."
The witness Oakham testified as follows (R., 52):

Q. "Was 1vfr. Ballenti11e driving the car at a reasonable
rate of sp·eed so far as you could see?"
A. ''About fifteen or eighteen miles a11 hour.''
\Yitness J. A. v\Thitaker testified as follows (R., 126) :
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Q. ''Whose car 'vere you riding in on this occasion?''
A. ''Mr. Barnes' car.''

*
Q. "Who was driving the ear?"
A. "~Ir. Ballentine."
Q. ''Just prior to the accident had 1\fr. Ballentine been
driving in a reasonable or unreasonable manner?''
.A. ''He ·was driving I judge ·behveen eighteen and twenty
miles an hour. I don't kno'v for sure because I was not
looking."
. Q. "Did he appear to be driving reasonably prudent, in
a_ reasonable and prudent manner?"
A. ''Yes, sir.''

On cross examination he testified as follo,vs (R., 127):
Q. "He (Ballentine) was 'vith the owner on the front seat,
and after he got in the driver's seat he was driving the car as
lw wanted to see what a nice car it was~"
A. "Yes.''
Q. ''And he let her out, didn't he 1'' .
.A. ''No, sir.''
Q. '',Just driving about eigi1teen or hventy miles an hour
all the way?''
A. "Yes.''
\Vhen Ballentine was a "block or so" (R., 71), or it might
have been "half a mile" (H.. , 79) from the place where the
deceased 'vas standing in the road, he ·saw the red light of
un automobile, which turned out to be the rear lig·ht on the
deceased's car that had been left standing on the wrong side
of the road. Ballentine slowed up. He testified (R., 79):
Q. "·Could you tell whether it (the light) was on the lefthand or righthand side or in the middle?''

A. "No."

Q. "You proceeded down the road, and saw this -light in
adv>ance. 'Vhen 'vas the first time that you saw or could tell
it was not placed in the road properly?''
A. ''I could not see until I 'vas nearly on the car.''

Ballentine attempted to pass to the left of the deceased's
car.
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"When I drove up to the back of it (deceased's car) I
thought I would be able to pass on the left side, which is
proper, but due to the fact that the ·car was up on the center
of the road, and I. got to a point where I had to either turn
in the ditch or turn to the right, and I turned to the right
and was so c.Iose to the other car I could not stop, and in the
meantime I struck !Ir. Hagwood.'' (R., 66.)
.
.
"\Vhen Ballentine attempted to pass to the left of the deceased's parked automobile, the front lights of his car were
thrown diagonally across the left side of the road ''over towards the ditch" (R., 70); and when Ballentine sa.w that he
would be forced into the ditch because the parked automobile.
had been negligently left standing on the \vrong side of the
road, he quickly turned to the right to attempt to pass on the
rig·ht side of the parked automobile, but he was blocked by
the colored mau's car; and he "was so close" that he conld
not stop in time to keep from hitting ~Ir. Hagwood (R.,- 70).
Ballent~n~ testified ou '"~ross-c"clmillation (U., 71., 72, 7:3) ~

Q. "Tl:JI?n ~ ou saw the li~h 1~, and then yon pnllml over to
yonr left to attempt to go around Hag-wood's car?''
A. "Yes."
Q. ''And then you ascertained you could not get around.
Ho'v far were you from the Hagwood car when you ascer·
tained you could not get around 1''
A. "I guess about twenty feet."
· Q. ''Then you pulled to your right?''
A. ''Pulled to the rig·h t.''
Q. "You \vere then at least twenty to twenty-five feet from
the colored ma.n 's car at that point, were you?''
A. ''I guess about twenty or twenty-five feet.''
Q. "And you were going how fast at that time~"
A. "Abought eighteen or twenty miles an hour, not over
twenty.''
Q. "4-nd you continued and skidded twenty feet and went
about a car length of this car'?"
A. '' N·o, I didn't skid twenty feet.''

. *
Q. "flow far did you sldd'1 You \Yere about twenty feet
behind the Hagwood car '1''
.
A. '~When I went up behind IV[r. Hagwood's car like tl1is,
in thiA position, (using models) I turned out, and naturally

~.
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it threw the car in this direction (to the left), and when I
turned out I gues~ possibly I run a little ways before I even
saw this (the negro's) car, (italics mine), and then I shoved
the brakes on and went about like that and stopped (indicating).''

*

*

Q. ''And yoli went one car length approximately by bis
(the negro's) car 1 Is that 'vhere your automobile went J"
A. ''I went from the rear of this colored man's car out to
the front. 'J:he back of my car was about even with the front
of his.''
·
As Ballentine turned to the right to avoid going· into the
ditch, and saw the sudden emergency in front of him of the
heretofore undisclosed negro's car bloc.I~ing his path, he tried
to pass between the two parked cars but was unable to do
so, and struck the negro's car at the place wh~1re the deceased 'vas leaning thereon .
. Q. ''You didn't strike :i\Ir. Hagwood's car at alU"
A. "No, sir."
Q. "It was the colored man's c:ar 1"
A. ''Yes, sir." (R., 23.)

Barnes f.estified (H., 56) : .,

Q. '·\Vas there space enough between the cars (parked
cars) so that he (Ballentine) could haYe driven between ancl
avoided hitting the man?''
A. ''No, sir.''
.c\..gain,

(H.~

119) :

Q. '' * ·~ * vVhen the Barnes car cut its lights around the
end of the Hagwood car, how far was it to the colored man's

oor * * * ~"
.

·

A. ''Barely the length of the car hec.ause he barely had
room to get between the two. He was nearly abreast of ·it
before he saw it at all." (Italics mine.)
·
Q. ''If nir. Hagwood's car had not been placed in the
position it was, would there have been anything to obstruct
the free passage of your car down the road?''
A. "No, sir. The other car (negro's) was 'veil over to
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the right. His ( deceas~d 's) car 'vas the only one in the way
there.''
Rodman, who was standing some few feet behind the colored man's car just prior to the fatal collision, testified as
follow·s (R., 50, 51) :
A. " * * * I saw this other light (on Ballentine's car) approaching and said, 'Look out. There is a car in sight'."
Q. "Was the car (Ballentine's) approaching a.t a fast rate
of speed, or slow~''
A. "No, sir. It didn't seem to be fast. I didn't think it
w·as running over eighteen or twenty miles an hour because
1 thought he was going· to stop, and it was a pretty bad night,
had just had a storm, and pretty thick.''
Q. ''Pretty thick?''
A. ''Yes, sir.'' .
Q. "And before
could stop the car ran into 1\fr. Hagwood?''
A. "He cut around his (deceased's) car and hit 1\lr.
IIagwood. ''
Q. "He eut around his (deceased's) car to avoid striking
it 1"
A. ''Yes."
Q. "How far. apart w·ere they (the two parked ·cars)
about?''
A. "I don't think they wereoover fifteen feet apart."
Q. "Did it practically constitute a blocking of the road?''
A. "Yes, sir."
Q. "You say 1\fr. Carstens was blocking the rear light on
this other car "l''
A. ''The rear light.''

he

At the first trial of this case, there was a verdict in favor
of the plajntiff against the defendant Barnes only. 1\iotion
'vas made by the defendants that t.he verdict ·be set aside and
final judgment be entered in favor of both defendants on the
gTound that 'vhere master and servant, or principal and agent
are joined as defendants in a case against them for damages
for an injury occasioned by the negligent conduct of the
servant, or agent, a verdict exonerating the servant
or agent, also exonerates the master or principal,
and the latter cannot be held liable in such action (see authorities hereinafter cited). However, instead of entering final
'judgment for the defendants, the Court reversed the verdict
·of the jury and granted a new trial.
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At the first trial of this case, the learned judge of trial
court refused to give the plaintiff an instruction based on the
doctrine of "last clear chance", because ·Of his belief that the
evidence dicl not warrant such an instruction. However, at
the second trial, the Court reversed its opinion and did grant
an instruction of this kind, even though there was no material
change in the evidence. At the second trial the jury found
for the plaintiffs against both defendants.
ASSIGNMENTS OF ER.ROR.
Your petitioners assign as error the action of the lower
court:
First, in failing to enter final judgment in favor of both
defendants upon the verdict of the jury in the first trial which
found ag·ainst defendant Barnes and in favor of defendant
Ballentine, the latter being the ac.tual operator of the automobile, ancl.the former at most a principal or master, whose
liability could only be based on the doctrine of respondeat
su~perior, and depended upon the negligence of the former.
Second, in granting the following instructions permitting
the jury to find that Ballentine was acting as the agent or
servant of Barnes, contrary to the la.w and evidence:

4.
(Granted at first trial.)
''The Court instructs the jury that if they believe from
the evidence that Ballentine was the agent or representative
of Barnes in driving the automobile for Barnes in the place
of a chauffeur then the negligenee of the driver in the management of the automobile is chargeable to Barnes.''
4A.

(Gran ted at second trial.)
''The ·Court instructs the jury that if they believe from the
evidence that Ballentine "ras the agent or representative of
Barnes in driving the automobile for Barnes in the place of"
a chauffeur then the negligence of the driver in the management of the automobile is chargeable to Barnes as well as
the driver.''

•
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Third, in granting the _following "last clear chance" instruction at the seco.lld trial of this case, at the request of the
plaintiff, contrary to the la:w and evidence:

,.,

'·

''The Court instructs the jury that ev!3n though they may
believe from the evidence that the plaintiff's intestate was
guilty of contributory negligence in that he parked his car
on the left side of the road, yet, if they further believe from
the evidence that Ballentine knew of the plaintiff's danger,
or by the exercise of ordinary care should have known of
the plaintiff's danger in time to have avoided the accident by
the exercise of ordinary care, it was his duty to do so, and
if they further believe from the evidence that Ballentine
failed to exercise his duty your vcrdic.t should be for the plaintiff.''
Fourth, in granting· the following instruction at the request
of the plaintiff, contrary to the law -and evidence:

1.
. "The Court. instructs the jury that a. person driving an
automobile on a highway shall chive the .same at a careful and
prudent speed, not greater nor less than is. reasona·ble and
proper, having due regard to the traffic, surface and width
of the highway and of any other conditions then existing.
And shall always have his· auto-mobile under complete control and equipped with adequate and prope~ly adjusted
brakes. Adequate to control, in a reasonable manner, the
movement and to stop such automobile in a reasonable manner.
And shall not exceed a reasonable speed under the circumstances and traffic conditions obtaining a.t the time. This
instruction applies at the time of the accident and immediately
prior thereto.''
Fifth, in granting the following instruction at the request
of the plaintiff, c.ontrary to the law and evidence:

2.
''The Court instructs tlw jury that the burden is on the
plainti_ff to prove the ncglig~nce of the defendant, and that
if the defendant relics on the contributory negligence of the

•
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plaintiff's intestate as a defense, the burden is on the defendant to prove such contributory negligence unless it is disclosed
by the plaintiff's evidence, and in the ab_sence of such proof
the plaintiff is presumed to have been without fault.''
.
. Sixth, in granting the follo,ving instruction at the
of the .plaintiff, contrary to the law and evidence:

r~quest

3.
"The Court instructs the jury that every automobile upon
a high,vay within this state during the period of one-half
hour after sunset to one-half hour before sunrise, and a.t any
other time when there is not sufficient light to render clearly
dis·cernible any person on the highway at a distance of two
hundred feet away, shall be equipped witl1 lighted front by
two head lamps, which shall be so constructed and arranged
and. adjusted tha.t they 'viii at all times and under normal ·
atmospheric conditions produce a driving light sufficient to
render clearly discernible a person two hundred feet ahead.''
Seventh, in granting the following instruction at the request of the plaintiff, contrary to the law and evidence:

8.
''The Court instructs the jury that if they ·believe from tho
evidence that Ballentine caused the injury to the plaintiff's
intestate, by negligently failing to keep a proper lookout, ·
negligently driving at au excessive rate of speed, negligent!:·
failing to properly steer his automobile or negligently failing
.to check or stop his automobile, they should find for thP.
plaintiff against Ballentil1e unless they believe from the eYidence that the plaintiff's intestate was guilty of contributorY
negligence.''
·
Eighth, in· refusing to grant to the defendants at both N1e
first and second trials of this case, the following instruction
requested by them, contrary to the law and evidence:

F.
"The ·Court instructs the jury that it is contrary to the
Ia.ws of Virginia for a driver of an automobile to stop his
car in such manner as to impede or interfere with or renclet
dangerous the use of the highway by others; and that no ver
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hicle shall be stopped upon a public highway, except close
to the right hand curb. And if the jury believe from the
evidence that the deceased ~ir. Hagwood did stop or park
his car in a manner contrary to the laws, and that such action
on his part did, in any maimer contribute to the accident
complained of, then the plaintiff cannot recover .and tlh~
jury should find for the defendant.''
Ninth, in refusing to grant to the defendants at both the
first and second trials of this case, the following instruction
requested by them, contrary to the law and evidence: .

G.
'' 'l1he Court instructs the jury that one person cannot be
held liable or responsible for the acts of another, unless such
person was acting as an agent for the other person, and upon
the other person's business. In .the case at bar the car was
driven by the defendant Ballentine, and the defendant Barnes
is not responsible for Ballentine's act, unless the evidence
proves, by preponderance therebf, that Ballentine at the time
of the accident, was driving on the business of Barnes as his
agent, and unless the evidence sustains this burden of proof
by the plaintiff, then the jury should find for the defendant
Barnes.''
ft.f
Tenth, in refusing to grant to the defendants at both the
first and second trials of this case, the following instruction
requested by them, contrary to the law and evidence: ,

H.
''The mere permission to Ballentine by Barnes to drive
or use the car does not ·constitute agency. If the jury be··
Jiey·e from the evidence that Ballentine was driving the car
at the time of the accident to try it out, or on his own behalf, or on behalf of his friends, and not on Barnes' business, then they should find for the defendant Barnes. The
Court instructs the jury that they may find against one defendant, if the evidence warrants, and in favor of the other
defendant.''
Eleventh, in refusing to grant to the defendants at both
the first and •second trials of this case, the following instruction requested by them, contrary to the law and evidence:
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J.
''The Court instructs the jury that if they believe from
the evidence that Ballentine was in control of the car at the
time of this collision and had full right to use his own discretion as to the manner of operation of the said car, then the
negligence of the said Ballentine cannot be charged to the
said Barnes.''
Twelfth, in refusing to set aside the verdict as being contrary to the law and evidence.
THE LAW.

As to the first assignment of error:
The jury at the first trial of this case, rendered the following verdict :
''We the Jury find for the plaintiff and fix the damages
at $10,000.00 against B. B. Barnes, the ·sum to be paid to
1\Irs. Anna Ashworth Hagwood.'' (R., 4.)
The verdict exonerated the defendant BaJlentine, who actually operated the car, and committed the alleged tort.
The theory upon which the plaintiff attempted to establish
liability upon· Barnes was that Ballentine was operating the
automobile as the agent or servant of Barnes, and that the
latt~r \Vas responsible under the doctrine of respondeat s~t
tJerzor.
Both defendants appeared by counsel, pleaded, were presat the trial, and presented their defense.

~nt

The jury fom1d in favor· of Ballentine, and at the same time
held Barnes, the principal, to be liable for the tort that the
agent \vas acquitted of. This verdict under the law and decisions was necessarily inconsistent and unquestionably incorrect, and was so held to be by the lo\ver court. The
question now presented is whether or not final judgment
should l1ave been entered by the Court at the first trial for
both defendants upon the verdici of the jury rendered in
favor of Ballentine.
In the case of Sawyer v. ·City of Norfolk and P·ztritan Re~<:-·
136 Va. 66, the plaintiff tried to hold the City re-

ta~M·ant,
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sponsible for the negligence of the restaurant owners. T.he
latter were acquitted of negligence, and the Court heM that
this acquitted the City also.
''The precise effect .of a judgment on the. merits, in favor
of a party charged with neg'ligence on the liability of a codefendant for the same act of neglig.ence, appears never to
have been raised in this jurisdiction. It is closely related
to the question of res adj-ttd-icata, and is governed by the same
principle. vVhere there has been litigation which has in fact
determined .the point in controversy and there has been a
:final judgment, that judgment is conclusive. Where the subject matter is identical and the evidence is of necessity the
sa.r;ne, the question cannot be reopened. Shu1nate v. Sttpervisors of Fauquier County, 84 Va. 574, 5 S. E. 570; Millm· v.
TV-ills, 95 Va. 337, 28 S. E. 3:37; Case v. Bemuregard, 101 U.
S. (11 Otto) 6'88, 25 L. Ed. 1005; H1ilson's Ex'·r. v. Dean, 121
lJ. S. 534, 7 Sup. C't. 1004, 30 L. Ed. 980; Freeman on J uclgments (4th Ed.), Section 249. Robb·ins v. Chicago, 71 U. S.
(4 Wall.) 657, 18 L. Ed. 427. .
The precise question, however, bas arisen in other jurisdictions.
In Anderson v. Fle1ning, 160 Ind. 597, 67 N. E. 443, 66 L.
R. A. 119, there \Vas an action by a traveler against ~ colltractor for street improvements, and the plaintiff alleged
negligence in failing to place lights at an unguarded excavation into which he fell; and a judgment in favor of the defendant contractor is-held a bar to a subsequent suit by the
plaintiff to hold the municipality liable for the same injury.

In Featherston v. Newburgh, etc., TurnJJike Road, ·71 Hun.
109, 24 N. Y. Supp. 603, it appeared that tJ1ere had been a
judgment in favor of a defendant, who was the owner of
property abutting upon a high_way, in an action brought hy
one who had received a personal injury upon the highway by
contact 'vith an obstruction in front of such owner's premises,
tt.pon the ground of the eontributory neg-ligence of the plaintiff, and this judgment was held to be a bar to a subsequent
act~on by the injured person against the turnpike company
'vhtch had charge of the highway. The reason therefor ·is
Rtated to be, that if the property owner is not liable hecausn
of ~he plaintiff's own negligence, then the turnpike company
cannot be, under the doctrine that a judgment in favor of

B. B. Barnes, et al., v. R. E. Ashworth, Admr.

17

one of two parties occupying the r.elation of principal and
agent, principal and surety, or master and servant, upon a
ground equally applicable to both should be accepted as conclusive of the plaintiff's right of action against the other.
In Gerrish v. TYhitfield, 72 N. H. 222, 55 Atl. 551, it is held,
in an action for the neg·Iig-ent location and operation of a
sawmill whereby a dwelling house was destroyed ·by :fire set
by sparks from the mill, that a judgment in favor of one who
owned and opera ted the mill is conclusive as behveen the same
plaintiff and one who broug-ht logs to the mill, who located
the mill site, and paid the rent for the ground.
The same rule is recognized in llill v. Bain, 15 R. I. 75, •23
Atl. 44, 2 Am. St. Rep. 873. There a person, injured while
riding on a highway by colliding with a team and carts left in
the road by third parties, lost his suit,. there being a verdict
and judgment in favor of tl1e defendants. It was there held
that this judt,r:m.ent estopped the parties from any recovery
against the town, growing out of the same collision.
In the case of Hayes v. Chicago T~lephone C9., 218 Ill. 414,
75 N. E. 1003,. 2 L. H. .A.. ( N. 8'.) 764, there 'vas an action
brought against the city of Chicago and the Chicago Telephone Company to recover damages for inju:ry caus-ed by a
broken wire maintained by the city on the company's pole:;;.
There was a judgment in favor of the city and it was held
that this prevented any recovery against tl1e company hecause its liability, if any, depended upon that of the city, itR
licensee, and this liability is negatived by· the judgment in
favor· of the city.
It is manifest here that as the defendants," the Puritan
Restaurant, have been acquitted of any actionable negligence,
out of which the inj1uy of the plaintiff arose, the city of Norfolk cannot be hold liable therefor, because its liability is
derivative and under the facts of this case depends upon tho
alleged specific negligence of the Puritan Restaurant. This
issue having beeu judicially determined adversely to the
plaintiff, the city is not liable for his injuries which he alleges were thereby caused." Sawyer v. C,ity of Norfolk, etc.,
S1tpra.
In Dalby v. Shannon and Florence, 139 Va. ·488, the fo1lo,ving principle of law· is recognized:
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"Where a master and servant, or principal and agent, are
.joined as defendants in au action against them for damages
for an injury occasioned by the negligent conduct of the servant, or agent, a verdict exonerating the servant, or agent, also
exonerates the master or principal, and the laUer cannot be
held liable in such action.''
This very question was decided in the case of M cGin_nis v.
C. ll. I. & P. Ry. Co., 200 J\IIo. 347, 98 S. \V. 590, 9 L. R . .A.
( N. S.) 881 and note.
The Court held :
'IBy the verdict of the jury French was found not guilty
of negligence; and appellant claims, and we think rightfully,
that, if :b.,rench is adjudged not guilty of the charge of negli.gence, it likewise stands discharged. If defendant is liable
at all under the pleadings and evidence, it is liable by reason
of the negligence of Frencl1, and not otherwise. It is a
travesty upon the law to say that French has been guilty of
no negligence in this case, and by the same verdict and judgment say the defendant is guilty of negligence, throngh
French, its ser'vant, for which it is liable and should pay dainages. Here were these men in the performance of a duty-that of loading their tools upon a car, which the evidence
~howed occurred P.very time they moved from one place to
another, and that was every two or three days. The work to
be done was lawful work, and work in the regular course of
employment.

There are two parallel cases by the Supreme Court of
\V"ashington, wherein, in our judgment, the true rule is announced. In case of Dorernu.,c; v. Root, 23 \Vash. loc. cit. 715,
54 L. R. A. 649, 63 Pac. 574, the court says: 'Joint t01·f
fP,asors are liable to the injured person (other than that he
may have but one satisfaction) as if the a:ct causing the injury was the separate ac.t of each .of them, and they have,
except in certain special cases, no right of contribution among
themselves. But the defendants in this character of action
are in no sense joint tort feasors, nor does their liability to
to the plaintiff rest upon the same or like grounds. The act
of an employee, even in legal intendment, is not the act of
his employer, unless the employer either previously directs
the act to he done or subsequently ratifies it. For injui·ies
~caused ~y tl1e negligent act of an employee not directed or
ratified by the employer, the employee is liable because he
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committed the act w·hich caused the _injury,. while the employer is liable, not a.s if the act was done by himself, but
because of the doctrine of· res11ondeat super·io-r,-the rule of
law 'vhich holds tl1e master responsible for the negligent act
of his servant, committed while the servant is acting within
the general scope of his employment and engaged in his
master's business. The primary liability to answer for such
an act, therefore, rests upon the employee, and, when the
employer is compelled to answer in damages therefor, he can
recover over .against the employee. Oceanic Stea'ln Nav. Co.
v. Con~pania Transatlantic Espanola, 134 N. Y. 461, 30 Am.
St. Rep. 685, 31 N. E. 987; note to Carterville v. Cook, 16 Am.
St. Rep. 248; 1 .Shearm. & Reclf. ·Neg. 5th Ed. 242; 2 V:an '
Fleet, Former Adjudication, p. 1162.' .A.g·ain, on page 71.6
of 23 Wash. Fullerton, J., in that case, further says : '·So,
also, in such an action, whether brought against the employer
severally or jointly 'vith the employee, the gravamen of the
charge is, and must be, the negligence of the employee, and
no recovery can be had unless it be proved, and found by the
jury, that the employee 'vas negligent. Stated in another
way: If the employP.e who causes the injury is free from
liability therefor, his employer must also be free from liability. This 'vas held in New Orleans dl; N. E. R. Co. v. Jopes,
142 U. S. 18. 35 L. Ed. 919. 12 1Sup. Ct.. Rep. 109.' In the
Doremus ·Case, supra, the verdict was against defendant railway company, but said nothing as to defendant Root. By
the .judgment Root, a conductor of the raihvay company, was
exonerated of negligence, and the railroad company found
liable; and it appealed. As in the case a.t bar, the plaintiff
did not appeal from the judgment in favor of Root. The
court reversed the judgment and remanded the case, with
directions to the lower court to enter judgment for the defendant. In case of Stevick v. Northern P. R. Co., 39 Wash.
loc. cit. 506, 81 Pac. 1001, the court, throug·h Mount, ·Ch. J.,
says: 'The only negligence alleged or attempted to be proven
'vas that the engine was out of repair and was leaking steam,
and that Gregg, the agent of the· company, had notice to repair it. The defendant Gregg was joined in the action by
reason of the fact that he was the master mechanic in charge
of the engine, knew its ·condition, and, it is alleged, neglected
to make the necessary repairs. The fact was admitt~cl that
the defendant Gregg· 'vas the master mechanic in charge of
the engine, and that it was his duty to keep it in repair. When
the jury found that defendant Gregg was not negligent, then
it necessarily followed that the railw·a.y company was not negligent, because of the negligence of the railway company, as
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stated ~in the ~omplaint, is based upon the negligence of
Gregg. It is true that the complaint states 'that defendants,
and both of them, negligently failed to repair said locomotive'; but the complaint, taken as a whole, shows tha.t the
negligence of the company is based entirely upon the alleged
negligence of its servant Gregg in charge of its locomotives.
The jury, having found that defendant Gregg 'vas not negligent, and having returned a verdict in his favor, necessarily
exonerated the railway company. Dore'IJHts v. Root, 23 vVasl1.
719, 54 L. R~ A. 649, 63 Pa.c. 572 '. In this case the verdict
was practically in form of the verdict in case at bar. It found
for the defendant Gregg·, the employee, and against the railway company. ':ehe court reversed the judgment and ordered
the action dismissed.
In our state, in case of Dela.pZ.a.in, v. J(a·nsas C·ity, 109 .M.o.
App. loc. cit. 113, 83 S. \V. 72, the l(ansas City Court of A.ppeals has touched upon the tluestion herein involved. ~rhe
· city and its contractor had been sued for negligenc·P. '!"'he
.negligence was that of the contractor. Plaintiff had judgment, and the lower court set aside ,the jlidgment for alleged
errors in the instructions and refusal of in~tructions. ~ehe
trial court had refused an instruction asked by \Valsh. the
contractor, directing· a separate finding as to the two defendants. Upon this point Broaddus, J., says: 'But we cannot
agree 'vith the trial court that there was error in refusing
to give defendant \Valsh 's instruction that the j1.1ry might
find separately as to him. The city could not have been liable
under the proof unless the· defendant Walsh had been guilty
of negligence on his part.' Because of the rule we here annou11ce, it is generally held that, where the action is one in-.
volving the doctrine of respondeat su11erior, a judgtnent in
separate actions acquitting the servant ·bars the action against
the master, and vice versa. \Ve are cited by respondent to·
the case of Be·rkson v. J(ansas C,ity Cable R. Co .. 144 l\:fo.
211, 45 S. vV. 1119. That case does not confliet with the views
herein expressed .. In the case at bar every element of neg-ligence was eliminated from the case by plaintiff's testimony,
except the alleged negligence of the servant Frei1ch. This negligence consjsted of 11egligently performing~ a duty in tho doing of a lawful act. It is a case where the master is entitled
to ·contribution from the servant. The Berkson Case is not
in this case. It is one of joint tort feaso'rs, pure and simple,
and in whieh there is no right to contribution. The court puts
it upon that ground. On page 217 of 144 l\fo., it is said: ;lf
tlie jury found that the cable car company was guilty of a
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tort in the nature of a trespass in entering upon changing
the grade of the street in front of plaintiff~s property, it was
liable for the entire amount of damages caused by its ac.t,
without reference to the question as to who else or how many
others participated in the same wrong·. Between joint wrongdoers no right of contribution exists; that one ca~ be heard
to complain that all guilty of the wrong have not been included in the same action or included in one common judgment rendered as the result of its prosecution.' The action
in the Berkson .Case was in the nature of a trespass, a pure
tort, and a trespass which was directed to be committed by the
railway company.

'V

e are firmly of the opinion that in cases where the righ f
to recover is dependent solely upon the doctrine of 1·esponrlenf.
S1f.per-ior, and there· is a finding that the servant, through
"rhose negligence the master is attempted to be held liable,
has not been negligent, as was true in the case in hand, thert=~
should be no judgment against the master. ~rhe verdict in
this case is a monstrosity. rrhe jury say French was guilty
of no negligence, y~t, in the same breath, say the company
'vas guilty of neg1ig-enr~e, although nothing further "ras done
·by the company than what it did through French, its servant.
Sueh a verdict is wrong. It is inconsistent and unreasonable.
~rhe conclusion reached upon this proposition renders further
inquiry as to other questions unnecessary.
~,rench · has been acquitted of the charge of negligence.
Plaintiff takes no further action· as to him by way of appeal
or: othenvise. The case falls strictly within the case in i39
·vVash. 501, 81 Pac. 999."
The case of Dorem.-us v. Root, B'UJWa, was fully annotated
in a note found in 54 L. R.. A. 649. The annotator says:
"'fhe rule of the principal case would seem to be that w·hen~
a verdict is rendered in an actioi1 against a. principal and
·agent for an act of the agent against the -principal, hut saying nothing as to tho agent, it is to be construed as a verdict.
i.n favor of the agent, m~d that such a determination in favor
of the agent would amount to an adjudication which would
preclude a judgment against the principal on the verdict
against him. ' '
It11 the annotation to J.11cGiuuis v. C. R.I. & P. ·RJJ. Co., supra.
9 L. R. A. (N. S.) 881, the distinction is clearly made betwemi
actions against joint fort-teasors, and actions against prin-
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cizJal and agent based upon the agent's misfeasance. See
also 2 L. R. A. (N. S.) 764, and note, which is referred to in
the above annotation.
The principle of law heretofore laid down 'vas followed
in the case of Hobbs v. IZZ.inois Central Railroad Co., 171
lowa 624, 152 N. "\V. 40, L. R. A. {1917E) 1023. The .syllabus
reads as follows:

"A judgment cannot be entered against a railroad company for wrongful ejection of a passenger from its train
by a servant joined as a defendant in the action if a verdict
has been returned in favor of the servant.''
There is a copious note to this case in L. R. A. 'vhich distinguishes several cases that appear to hold to the contrary.

Second assig1unent of error:
The question that arises here has only to do with the judgment against defendant Barnes. \Vas the evidence in the
case sufficient to base an instruction permitting the jury to
tind that Ballentine was acting as Barnes' agent, servant or
chauffeur'? The facts are undisputed. Succinctly stated they
are that Barnes was driving his car which he had purchased
a fe'v days pre-viously; Ballentine requested Barnes to let
him drive the car to try it out; this Barnes permitted him to
do and Ballentine took over the operation and control of the
automobile. Incidentally Barnes, the owner, remained in
the car and was seated next to Ballentine when the accident
occurred.
The rule of la'v is well settled in this State "that an automobile is not inherently such a dangerous maehine or
agency as to make applicable to it the rules requiring extraordinarv care in the use and control of instrumentalities
which are dangerous 11er se. * * * The liability of the owner,
therefore, for injuries occurring· while the car is ·being used
hy another, depends ordinarily upon whether the familiar
rule of agency, known as the rule of 'respondeat S'ttperior, applies''. Cohen v.IJJ eador, 119 Va. 429.
When a person turns over the control and operation of an
automobile to another, he is not chargeable with the negli~ence of the- operator. even though he is present in the car
at the time-. Va. Ry. & P. Co. v. Gorsuch, 120 Va. 655.
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The person to whom an automobile has been turned over
assumes responsibility for accidents occurring through his
neg·ligeut use of the car while in his possession, and the owner
is not liable, although at the time of the accident he happens
to be present in the machine as a guest of the person who is
using it. 2 R. C. L. 1201. H awtley v. lJ!Iiller, 165 :M:ich. 115,
130 N. vV. 336, 33 L. R. A. (N. S'.) 81 and note.

Thi,-d assign1nen.t of error:
As the argument herein is applicable to the twelfth assignment of error, that the verdict 'vas contrary to the law and
evidence, we will discuss the two together.
There can be no question that the plaintiff's intestate was
himself .guilty of contri·butory negligence-gross negligence,
in permitting- his car to remain unattended on the wrong side
of a public highway in the night time, while he engaged in
an argument with another person on the highway. The plaintiff's case must stand or fall on the doctrine of "last clea.r
chance''.
That there is grave doubt as to whether this instruction
should have been granted can be gathered from the fact that
the learned judge of the lower court refused to grant the inRtruction at the first trial of the case on practically the same
testimony as was given at tl1e second trial, 'vhen the "last
clear chanee'' instn1etion was granted.
The law in Virginia is well settled on this point. The difficulty arises in applying the la'v to the facts, and the many
cases on this subject prove that there is a wide border line,
in which close cases lie, tha.t are difficult of solution.
The f.ollowing are essentials to the doctrine:
First, the plaintiff must be placed in a. position of immillent peril.
.
Second, the defendant must be apprised of the plaintiff's
peril, or by the use of ordinary care could have known thereof.
Third, there must be certain ''added facts'' to warn the
defendant that the plaintiff is oblivious of his danger, and
'vill not take ordinary means to protect himself.
Fourth, after the plaintiff's peril became imminent and
the defendant had, or could have had knowledge thereof,
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there must be a clear opportunity afforded the defendant ~o
save the plaintiff from the consequences of his own n~gh
gence.
In connection with this it must be remembered that the
doctrine of "last clear ·chance" is just as applicable to the
plaintiff as it is to the defendant. If the plaintiff, by the
exercise of ordinary care, could have discovered his peril in
time to have avoided the accident, and failed so to do, then
he cannot recover. llicNantara v. Rainey Corp'n., 139 Va.
197; Green v. Ruffin, 141 Va. 628.
''We do not see anything either dangerous or revolutionary in the doctrine as thus applied. On the contrary, not to
apply it in ·a proper case would work a hardship." McNa'mara v. Rainey Corp'n., S'ltpra.
Witness R.odman testified (R., 50), "I sa.w this other light
(on Ballentine's ear) approaching and said, 'Look out. There
is a car in sight' ''. rrhere was ample opportunity for the
deceased after this warning to save him~elf. Rodman. did
so. He states, ''When I saw the lights of the car coming I
stepped back" ( R., 112), and thus avoided injury.
The co-relative duty of the plaintiff is clearly explained
in Stephen Putney v. Ormsby's Ad1n'r., 129 Va. 297, in 'vhich
the Court says :
''The doctrine of the last clear chance does not apply. Redford says that the car could not have stopped at the rate at
which it was going in time to save Ormsby. If this be true,
then of course the truck driver had no last clear chance to
avoid the accident, and the case is one of contributory negligence. If, on the other hand, it be eonceded tl1at the truck
was going slow enough to stop or to reduce its speed sufficiently to save Ormsby, then it is self-evident that Ormsby
likewise would have had sufficient time to get ·Out of the
way either by simply stopping or stepping back, and he himself 'Yould have ha.d the last clear chance, or at least an equal
chance to avoid the accident. See 7 Am. & Eng. Ency. L.
(2d Ed.), p. 387. In any view of tl1e ·ease it must· be he1d to
have been one of either contributory or concurring negligence.''
It will be noted that the instruction granted in the instant
case is merely au abstract statement of law, and fails to

B. B. Barnes, et al., v. R. E. Ashworth, Admr.

2S

point out to the jury when and where the peril should ha.ve
been discovered, or by \vhat manner or means the defendants
might have had an opportunity to avoid the accident.. And
we earnestly contend that the evidence is as bare as the instruction.
It is incumbent upon the plaintiff to prove by positive evidence, and not mere conjecture, that the defendant was guilty
of negligence after having discovered, or after he might' have
discovered the plaintiff's pel'fil. lVIcGowan .v. Tay'man, 144
Va. 358. And the degree of care is not that \vhich a reasonably cautious person would use under ordinary circumstances,
but that which he \vould use .in an e·merge·ncy. (Same.)
"An automobile driver, who by the negligence of another,
and not· by his own negligenc.e, is suddenly confronted by an
emergency and is comp.elleq to act instantly to avoid an accident ·Or injury, is not guilty of negligence if he makes such
a choice as a person of ordinary prudence placed in such a
position might make, even though he did not make the wisest
choice." Lavenstein v. 111aile, 146 Va. 789.
''The rule has been. repeated in Hen dry v. Virginia By. &
P. Co., 130 Va. 283, 107 S. E. 716, thus: 'In order to apply
that doctrine, the burden is upon the plaintiff, who is confesseclly negligent, to prove by a preponderance of the testimony that after his peril became imminent there "ras a clear
opportunity affoTded the defendant to save him from the consequences of his own negligence, and this fact must be proved
· like any other fact upon which the plaintiff relies.' Real
Estate, etc., Co. v. Gwyn's .Achn'x., 113 Va. 337, 74 S. E. 208;
NcJ1'jolk Southe·rn R. Co. v. 81n-ith, 12:2 ·va. 302, 94 S. E. 789:
(htnter v. Southern Ry. Co., 126 Va. 565, 101 S. E. 885; Virginia Ry. & P. Co. v. Boltz, 122 Va. 649, 95 S. E. 407; Virginia Ry. & P. Co. v. Han·is, 122 v. .a. 657, 95 S. E. 403.
It should and must be emphasized that a plaintiff is 11ot
entitled to recover under this doctrine upon a mere peradventure fie has no right to hold the c].efendant liable merely
upon showing that perhaps, if the defendant's agents had responded properly, promptly, instantaneously~ he might have
been saved. The burden is upon him to show affirmatively by
a preponderanee of the evidence which convinces the average
mind that by the use of ordinary care, after his peril was discovered, there was in fact a. clear cha1ice .to save him. It is
insufficient to. show that there was a mere possibility of so
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doing." "fVashington and Old Do1ninion Railway v. l'h01nr.r
son, 136 V.a. 5.97. See also T~Vashington and Old Donvin~on
Railway v. Weakley, 140 V a. 796.
''In recent years many cases of the last clear chance have
been before the Supreme Court in damage cases against rail-·
roads and street raihvays, so that the principles upon which it
is based may be said to be well settled. There have been
but fe\v cases of collision between pedestrians and automobiles where it has been invoked, but the principles applicable
are the same.
.
The foundation of the doctrine is that the pa.rtie·s are guilty
of concurring negligence and. there must be some condition,
circumstances or superadded fact which one· of the parties
sa'v or by the exercise of ordinary care could have seen, tha.t
made it his duty to endeavor to avoid injury to the negligent
party, and the obligation of discovering· the last clear chance
is mutual. 'One relying on the doctrine of the last clear
chance has the burden of proving affirmatively by a preponderance of evidence that by the use of ordinary care after
his peril was discovered there ·was in fact a last clear chance
to save him.·' TfTashington d!; 0. D. Ry. v. Tho1npson, S'ltpra-;
Henry v. Va. Ry. d!; Power Co., 130 Va. 283, 107 S. E. 716;
Stephen Ptttney Shoe Co. v. Onnsby's Adm'r., sttpra; Ashby
v. Va. Ry. & Power Co., 138 Va. 310, 122 S. E. 104. * * *
An examination of the authoritieB and ~~specially tL.f) case
of Southern Ry. Co. v. Bailey, s·upra, :tnd the cases there eitcd,
it is the well established rule of law in Virginia in the application of the doctrine of the last clear chance that, seeing
a person in the apparent possession of all his faculties with
back turned to au approaching vehicle, or with head bowed or
turned ·away, approaching the track of the vehicle, 'vith no
superadded circumstances, or evidenc.e of unconsciousness of
peril, does not impose upon the operator of the vehicle the
duty of preyision, he has the right to assume that a normal
person in a situation requiring the exercise of prudence will
use his faculties in time to prevent his injury. That is the
course of human experience." Green v. Ruffin, 141 V a. 628.
See also Va. Ry. & P. Co. v. Leland, 143 Va. 920.
The following are the pertinent facts incident to the collision and 'vhich are material to the determination of the
Issue:
The night was a very dark one, and the road a narrow one.
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T·he negro's car stood on the right hand side of the road
about a ear length ·ahead of the deceased's automobile, which
was parked negligently towards the. center or left of the
road. There was not enough space between the cars for a.n automobile to be driven through.
The rear light of the negro's car was not visible to approaching tr-affic at the time, because Carstens stood "right
behind the lighf" (R., 50) and blocked it from view.
The rear light on the deceased's car was seen by Ballentine, who, thinking the car was parked where it belo~ged,
attempted to pass on its left, "which is proper" (R., 66).
Here 've may ask was it negligence on t.he pa1·t of Ballentine not to discern that the deceased's car wns improperly
parked on the left side of the road. In answer, ,v·e know as
a matter of common knowledge and experierw•3 that a driver
in the ni,qht t·i1ne who approaches a small Jight in the road
cannot tell with any accuracy just exactly nt what point in the
road the light is placed, until he is very cloHe upon it. One
might call it an optical illusion or what not, bnt frequently
a light that appears in the distance to be on the right side
of the road, turns out to be on the left when one reaches
it.
As Ballentine attempted to pass to thn left o"f the deceased's car he found he was about to go h1to the ditch. Instantly he turned to the right and was ('Onfronted with the
negro's parked automobile. In the emergency, being unable
to stop his car in time to avoid the colliHion, he attempted
to pass between the two parked automobiles, hnt was uuable
to do so, and struck the negro's car. The deceased ]tJaning
against the rear left of the negro's car, was strnck and
killed.
Ballentine testified he did not see the deceased or the
negro's parked automobile until he 'vas too close to stop. 'rhe
reason for this is that when Ballentine attempted to pass to
the left of the deceased's car his front lights naturally 'vere
deflected to the left of the road in the direct·ion in. which his
car was p1·oceeding. His lights were not directed ahead or
towards the right of the road, where the negro's. car stood;
and the night being very dark: and the rear light on the
negro's car being blocked from view, Ballentine wa~ unable
to see the car.
\Vhere then was there any negligence on the part of Ballentine, and 'vhere does the evidence disclose that he had a
last clear opportunity to avoid the accident?
.Assign1nents of error numbers four, six and seven:
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The ob3ec.tions to the instructions granted to the plaintiff
and assigned as errors. in the above numbered assig11111~nts
are, first, that there is no evidence upon which such instructions could be based, and, seconcl, that they are general instructions stating abstract rules of law a11d should not have
·been granted in this case.
In Gordon's .Adm. v. -Direc.-Gen'l. R. R., 128 Va. :1:26, the
Court referring to an instruction given in that case says:
"This instruction doubtless am1ounces a ·correct abstraet
legal doctrine; but instructions should relate to the specific
evidence in the case on trial, and abstract propositions of
law, which can be readily applied by the trained legal miml,
do not aid and frequently mystify the jury. They arc Jno1·e
likely to ·confuse an<..L mi::;lead than to help them to a right
conclusion.''
''Instructions should state the law as applicable to the
particular facts which the evidence in the case tends to prove,
and not mere abstract propositions of law.'' 3 ·Oom. Sup. Enc.
Dig. Va. ~ vV. V a. Laws 743, and numerous cases -cited.
"While not fatally erroneous if not misleading, an instruction embodying a mere abstract propositiop. of hnv,
\vithout direction ·or suggestion as to its application to the
controverted facts in e-vidence, is improper and should not
·be given. If misleading, it will constitute reversible error.''
Same citation, referring to Frank v. JYionongahela Valley
Tract. 0 q., 75 W. V a. 364, 83 S. E. 1009.
All the evidence in the instant case shows that Ballentine
wa.s driving carefully and at a. reasonable rate of speed, and
that he had his ca.r under proper control ; that the ca.r was
equipped with proper brakes and lights, which were burning.
There is not a scintilla of evidence to the contrary, and the
plaintiff's ·own 'vitnesses testified to this effect.
Fifth assignm,ent of error:
The instruction objected to stn tos in effect that the burden
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of proof is upon the plaintiff to prove the defendant's .negligence, however, if defendants rely on contributory negligence,
the burden is upon them to prove such contributory negligence unless it is disclosed by plaintiff's evide1ice. In the absence of such proof the plaintiff is pr·estt-'Jned to have been
'vithout fault. The defendants object to the use of the word
11resumed in this connection, and believe that its ·use tended
to ·confuse the jury and prejudice their rights.

Eighth assignment of errot·:
The defendants contend that they were rightfully entitled
to the g-ranting of the instruction set forth therein. This instruction states that if the jury believe from the evidence
that the deceased failed to park his car close to the right:..
hand curb as is required by law, and that .such failure contributed to the accident, then the plaintiff is not entitled to ·
recover. There was sufficient evidence, in fact undisputed
evidence, to warrant the granting of this instruction, and \Ve
earnestly contend that the refusal of the. Court to grant it
constituted prejudicial error to the defendants.

.

Assigntnents of en· or ntt'lnbers ni-ne, ten and eleven:
The instructions set forth in the above three assignments
_of error which were requested ·by the defendants and denied
by the Court, incorporated the law applicable to the defendants' theory of Barnes' non-liability for Ballentine's act.
The Court had instructed the jury upon the theory of the evidence advanced by the plaintiff (4-4A), but refused to grant
any instruction based upon the defendants' theory. It is
elementary that one side of a. eontroversy is a.s much entitled
to an instruction based upon its theory of the evidence ag
the other, and the failure of the Court to grant the instrurtion is error.

Twelfth assign'lnent of error:
This assignment of error was discussed in connection with
assignment number three. ·Briefly it is our contention· tl1at
the evidence fails to disclose any primary negligence on th'}
pa.rt of the defendants, that it does show that the negligenee
of the plaintiff's intestate ,~tas the sole cause of the unf?r·
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tunate accident, and that the doctrine of "last clear chance"
is not applicable to the facts in this case.
For these reasons and other errors apparent on the record, your petitioners pray that a writ of error to the said
judgment be awarded them, and that the said judgment be
reviewed and reversed, and tha.t a final judgment be entered
in favor of your petitioners, or that such relief may be
awarded as to your Honora·ble Court may seem proper.
BROADUS B. BARNES and
SA:NIUEL BALLENTINE.
By HARRY H. KANTER, Counsel.
.As counsel ,practicing in the Supreme Court of Appeals
of Virginia, I hereby certify that, in my opinion,.the decision
and judgment complained· of in the foregoing petition should
be reviewed by the Supreme Court of Appeals.
JA~iES E. HEATH,
Attorney practicing in the Supreme
Court of Appeals of Virginia~

Received November. 21, 1928.
Writ of error allo·wed, without sttpersedeas. Bond $1,000.
ROBERT R. PRENTIS.
Received ........... .

H. S. J.
VIRGINIA:
Pleas before the Circuit Court of Norfolk ·County, at
the Courthouse of said County, on the 12th day of July,
1928.
BE IT REl\fEMBERE~D, that heretofore, to-wit: On the
4th day of June, 1927, came the ·plaintiff, Robert E. Ashworth, Administrator of Martin L. Hagwood, deceased, and
filed his Notice of Aiotion against Broadus B. Barnes and
Samuel Ballentine, in the words and figures following, towit:
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Virginia:
In the Circuit Court of Norfolk ·County.
NOTICE OF 1\iOTION.
R·obert E. Ashworth, Administrator of 1\fartin L. Hagwood,
deceased, Plaintiff,
vs.
Broadus B. Barnes and S'amuel Ballentine, Defendants.
To: Broadus B. Barnes, 2214 Queen Street, .Portsmouth, Va.,
and Samuel Ballentine, 1622 Prentis Avenue, Portsmouth, Va.
TAKE NOTJ.OE, That Robert E,. Ashworth, Administrator of 1\iartin L. Hagwood, deceased, plaintiff, will ·on the
6th day of June, 1927, at Ten A. 1\L move the Circuit Oourt
of Norfolk County, Virginia, for a judgment in favor of
plaintiff against you defendants, for Ten Thousand Dollars
($10,000.00) damages, for this, to-wit:
That on the
day of February, 1927, in the night
time, the said Martin L. Hagwood was properly on the Bowers Hill road, a public and common highway in the vicinity
of Olive Branch Church, in 'Norfolk ~County, and defendants
negl,igently, carelessly and in violation of law, oppage 2 ~ era.ted and drove defendants' automo-bile negligently
along the Bowers Hill Boulevard, and also at an
excessive rate of speed, and also without keeping a proper
lookout, and also without sounding its horn, and thereby ran
into and against the said Martin L. H~O"\vood and collided
with him, on the said public highway, known as the Bowers
Hill Boulevard, and killed him. And plaintiff has duly qualified as his Administrator and is entitled to recover from defendants the said Ten Thousand Dollars ($H~,OOO.OO).
ROBERT E. ASHWORTH,
Administrator of 1\fartin L. Hagwood, Deceased.
By 'nOM E. GILJ\'IAN,
His Counsel.
And at another day, to-wit: On the 6th da.y of June, 1927,
the following order was entered: .
This day came the plaintiff by his Attorney, and on his
motion it is ordered that this ease be docketed; and the defendants appeared by Harry I{anter, their Attorney, and
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pleaded "not .guilty",. to which the plaintiff replied generally,
and on which plea issue is joined~
And at another da.y, to-wit: On the 11th day of 'June, 1927,
the following plea. was filed by the defendants:
This day came Broadus B. ·Barnes and Samuel Ballentine,
defendants, who say that Martin L. IIagwood, deceased, was
himself negligent in the accident complained of in the notice
of motion, in that the said Martin L.. Hagwood,
page· 3 ~ .parked his automobile on the left side of the public
highway, in the night time, and stepped out of his
car into the public hig-h,vay when it was dark and he ·conld
not be seen by the defendants, who were then a.pproaehing
in the automobile mentioned in the notice of motion; and that
the accident therefore occurred because of the negligence of
the said Martin L. Hagwood, deceased.
The defendants also rely on such other defenses as the
evidence may show, or which the defendants may prove under the plea. of the general issue.
BROADUS B. BARNES and
.SA!1:UEL BALLE~NTINE.
HARR.Y H. KANTER, p. d .

.And at another day, to-,~t: On the 27th day of June, 1927,
the following affidavit was filed:
State of Virginia,
County of Norfolk, to-wit:
Thi13 day appeared before me Harry H. Kanter, a notary
•public, in and for the City and State aforesaid, Broadus B.
· Barnes, one of the defendants in the above styled action, who
made oath and deposed that he did not operate or c.ontrol
the automolJile in the notice of motion mentioned, at tl1e
time of the accident therein referred to.

B. B. BAR-NE8.
Subscribed and sworn to before me this 27th day .of June,
1927, in and for my City and State aforesaid.
page 4 ~

IIARRY H. I{ANTER,
Notary Public.

My commission expires November 5, 1927.
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And at another da.y, to-wit: On the 27th day of June,
1927, the following order was entered:
This qay came again the parties by their Attorneys, and
a Jury, to-wit: Geo. 1\1. Hall, G. H. "\Veatherly, H. L. ~am
mon, W. N. Holcomb, C. R. II end ricks, P. C. Hurdle and Sam
Stewart, 'vho were duly sworn the truth to speak upon the.
issue joined, and having fully heard the evidence and argument of Counsel, retired to their room to consult of a verdict, and after sometime returned into Court, having found
the following verdict: '' "\Ve the Jury find for the plaintiff
and :fL"'I{ the damage at $10,000.00 against B. B. Barnes, the
sum to be paid to 1\Irs. Anna. Ashworth Hagwood.''
Thereupon the defendant, Broadus B. Barnes moved in
arrest of judgment, and to set a·side the verdict of the Jury
in this case and enter up judgment for the defendant upon
the gro1,1nd that the same is contrary to the la-w and the evidence. The hearing of which motion is continued until the
·
23rd da.y of July, 1927.
And at another day, to-wit: On the 30th da.y of July, 1928,
the following order was entered:
page 5 ~

This day came again the parti~s by their Attorneys, and the Court having fully heard the motion
of the defendant, Broadus B. Barnes, to set aside the verdict of the jury in this case, and grant him a new trial, doth
take time to consider of its judgment, and this cause is continued.
And at another day, to-,vit: On the 3rd day of October.
1928, the following order was entered:
·
~his day came again the parties ·by their Attorneys, and
the Court having fully considered the motion of the defendant to set aside the verdict of the Jury in this ease, and to
enter final judgment for defendant, cloth sustain the ·same,
and doth order that a new trial be had herein.

Thereupon the defendant excepted to the action of the
Court in granting a ne'v trial, and refusing to enter up judgment for the said defendant, and the plaintiff excepted to
the action of the Court in setting aside the verdict of thP
Jury in this case, and upon the ground that if the verdict is
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set aside the new trial should be on the question of liability
alone, and the amount of damages should remain· as fixed at
rreu Thousand Dollars ($10,000.00) as stated in the verdict.
And at another day, to-wit: On the 24th day of October,
1927, ·fue follo,ving order was entered:
This day came again the parties by their Attorneys, and
on motion of the defendants, it is ordered .that this case be
continued until the 14th day of December, 1927.
page 6 ~

And at another da.y, to-wit: On the 30th day of
March, 1928, the following order was entered:

This day came again the parties by their Attorneys, and
a Jury, to-wit: H. J. Osmundson, J. Vv. Reaser, 0. L. Weiss,
Edward Coggins, L. P. Waldo, C. E. Forehand and H. J.
Allen, who were duly sworn the truth to speak upon the issue
joined, and after having fully heard the evidence and argument of ·Counsel, retired to their room to consult of a verdict, and after sometime returned into Court, having found
the following verdict: "We. the Jury find for the plaintiff
and a:ssess the damages at $8,000.00 to be divided as follows: $5,000.00 for the 'vidow and $3,000.00 for the child.''
Thereupon the defendants moved in arrest of judgment,
and also moved to set aside the verdict of the Jury in this
case upon the ground that the same is contrary to the law
and the evidence; and the defendants renewed their motion
to set aside the verdict of the Jury and enl:.er up final judg·n1ent for the defendants, upon the ground that the defendant,
Samuel Ballentine, the driver, having been acquitted on a
former trial, the plea of 1·es adj~tdicata applied as to both defendants, Snmuel Ballentine, and the owner of the car
Broadus B. Barnes. The hearing of said motions is continued.
And at another day, to-wit: On the 19th day of May, 1928,
the following order was entered:
page 7 ~

This day came again the parties by their Attorneys, and the Court having fully heard the motion
of the defendants to set aside the verdi~.t of the Jury in
this case, doth take time to consider of its judgment, and
this cause is continued.
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.And at another day, to-wit: On the 2nd day of June, 1928,
the follo,ving order was entered:
This day came again the parties by their Attorneys, and
the Court having fully heard and considered the motion of
the defendants to set aside the verdict of the jury in this case
and grant them a new trial, doth overrule the same.
Thereupon it is considered by the ·Court that the plaintiff
recover against the defendants, Broadus B. Barnes and
Samuel Ballentine, the sum of Eight Thousand Dollars,
($8,000.00), with interest thereon from the 2nd day of June,
1928, until paid, and his costs in this behalf expended. The
Haid amount of $8,000.00 shall be paid as follows: $5,000.00
to
Hagwood, and $3,000.00 to
Hagwood,
to which action of the Court in overruling said motion and in
pronouncing -said judgment against them, the defendants by
•Counsel, excepted.
·
And at another day, to-wit: On the 12th day of July, 1928,
the following order was entered:
This day, within: the time preseribed by law, the above
named defendants, tendered their bills of exception Nos. 1, 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19 and 20.
page 8 ~

And it aippearing to the Court that the plaintiff
has had reasona,ble notice of the time and place at
which said bills of exception were to be tendered to the Court,
the same •are signed, sealed and made a. part of the record
in this case.

OERTIF:UCATE OF EXCEPTION N'O. 1.
The following evidence on behalf of the plaintiff and of the
defendants, respectively, as hereinafter denoted, is all the
evidence that was introduced on the first trial of this cause,
which took place on June 27th, 1927:
page 9 ~

Judge ,Gilman: I ask that those witness who were
present at the accident ·be excluded. I have no desire for the other to go out.
l\1:r. Kanter: Let's have all witnesses excluded, if that
is the case. I don't care about having the widow excluded.
Judge Gilman : Let them all go except the doctor.
The Court: .All witnesses will have to leave the room until
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they are called, on both sides. Of course, the parties to the
accident can remain.

ROBERT E. ASH\VORTH,
the plaintiff, being first duly sworn, testified as f.ollows:
Examined by Judge Gilman:
Q. Your name is R.obert E. Ash,Yorth 1
A. Yes, sir.
Q. And you a.re the brother of J\IIrs. Hagwood, are you not f
A. Mrs. Anna Hagwood, yes, sir.
Q. Who was the wife of Martin L. Hagwood, deceased~
A. Yes.
Q. You have qualified as administrator in. this suit, have
you notf
page 10 ~ A. Yes, sir.
Q. Have you got your certificate there 1
A~ Yes, sir.
Judge Gilman: We .introduce that in evidence.
By Judge Gilman:
Q. You know nothing of .the accident, ~Ir. Ashworth Y
A. Nothing at all.
·
·
Q. "When did you see Mr. Hag,vood just previous to the
accident?
A. vVhen did I see him 1
Q. Yes.
A. I sa'\v him in the afternoon about' five o'clock.
Mr. I{anter : Is there a.ny relevancy to that f
Judge Gilman: If you don't deny l1e is dead;it is all right.
1\tir. Kanter: There is no question about that.
Judge Gilman: All right then. I will call :Mr. Ballentine
as an adverse 'vitness.
S. ~L BALLENTINE,
called as an adverse witness, being duly sworn, testified ns
follows:
page 11 ~ Examined by Judge Gilman:
Q. Your name is S. :rvt Ballentine?
A. Yes, sir.
Q. What is your first name, l\fr. Ballentine?
A. Samuel.
Q. Where d.o you live, ~Ir. Ballentine?

I
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A. 1131 Elm Avenue.
Q. Do you know ~Ir. Barnes, the defendant?
. A. Yes, sir.
Q. And you kne'v ~Ir. H~o-wood~
A. Yes, sir.
Q.. Mr. Ballentine, I believe that you were at Bowers' Hill
the night of February 25th, I believe it was, wasn't it?
A. Yes, sir.
Q. When :Nir. Hagwood 'vas killed on the road?
A. Yes, sir.
Q. Did you go to Bowers' Hill with.l\!Ir. Barnes?
A. I went with ~Ir. Hagwood.
Q. Where did you join :Nir. Barnes~
A. We stopped down the road there and exchanged cars.
Q. I ·believe you 'vere returning home 1
A. Yes, sir.
Q. When you sa'v ~Ir. Barnes was he in charge of his car,
at Bowers' Rill?
A. He was.
page 12 r Q. And was operating it 1
A. Yes, sir.
Q. At what time was this you joined l\!Ir. Barnes?
A. I think it was, the be~t I can remember, around ten
o'clock, somewhere around there, or possibly a little later.
Q. A little later ·f
A. Possibly.
Q. And that 'vas at Bowers ' Hill 1
A. Yes, sir.
·
Q. Who was with ~Ii\ Barnes at that time?
A .. I think 1\!Ir. Campbell, l\11r. Whitaker, J\1:r. Oakham, Mr.
Barnes and I.
·
Q. I believe you stated it was ~1:r. Barnes' car and he was
in charge of tha.t car f
A. Yes, sir.
Q. Then you got in lVIr. Barnes' car to come back to town
·
with them; is that right f
A. That is it.
Q. And 1fr. Barnes let you drive, did he not?
A. Yes.
·
Q. :Nir. Barnes eontiuued to remain in the car, did he not?
A. Yes, sir.
Q. And was on the front seat beside you?
A. Yes, sir.
page 13 r 0.. Tl1e car was still under 1\Ir. Barnes' control?
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1\fr. I{anter: ~fy friend has been leading the witness right
~00~

'

Mr. Crocker: And "Te object to that as a conclusion of
law.
The Court: Is he a parfy defendant to the suit?
Mr. Kanter: He has asked him. for a conclusion of law,
and even though he is au adverse witness he can't lead him.
You probably have a right to cross examine him if he appears to be adverse, but not otherwise.
By Judge Gilman:
Q. Where were you going then, ~fr. Ballentine, when you
were driving?
A. ·Coming to town.
Q. Bringing lYir. Barnes .and his other friends home?
A. Yes, sir.
Q. Were you .going to leave ~ir. Barnes and take his car
elsewhere, or were you merely coming to town and get out Y
A. Just coming in and getting out.
Q. And then wlio 'vould take it~
A. )\fr. Barnes.
Q. You were not at liberty to take that car anypage 14 ~ where you wanted to, 'vere you, ~fr. Ballentine?
A. No, sir, I just drove it back.
Q. If he had directed you to put out one of his friends or
to g9 to a certain place, you would have done so, would you
not1
Ivfr. I{anter: I object to the question as leading.
A. vVha.t was the

question~

. By Judge Gilman:
Q. Did he have absolute charge of that car, Mr. B~lentine,
or were you only driving it in town?
A. I was only driving it.·
Q. In company with Mr. Barnes and his friends?
A. Yes, sir.
Q. Now, Mr. Ballentine, tell the jury how this accident
happened. You c.an come down here and illustrate it, if yon
like, with these three a'lttO'Jnobile. This is Bowers' Hill and
this is up towards Portsmouth (indicating).
A.- Coming down the road-say for instance this side of
the road hereQ. Yes.
A. And this is the other side. The road is rather narrow,
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not a:s wide as High Street, and it seems as though Mr. Hag:woodQ. This ~s the front of the car (indicating).
page 15 }- . l\. Mr. Hagwood's car was not way over to the
.
right but kind of towards the center, the right side
of his car, and this other car was just about in this position,
the :colored man's car, on the righthand side of the road, both
headed towards town, and when I come up by this oar I seen
the red light in the rear of 1vir. Hagwood'·s car but I didn't
•see any red light on this oar due to the position it was in,
and I was running about twenty miles, and Mr. Barnes said
"Look out. There is a red light", and that was on the rear
of Mr. Hagwood's car, and I cut over thinking poss1bly I
could get by on this side, and when I cut out is when I struck
:Thtir. Hagwood.
Q. You struck him and j·ammed him up against this side?
A. The best I know, evidently that is the way it occurred.
Q. Did it kill him Y
A. Yes, sir. ·
· Q. He died?
A. He died.
Q. What damage did it do to your car, the Buick?
A. It bent the front fender. I only ·seen the car in the
night time.
Q. Which front fender~
A. The right front fender.
Q. Did you have good .lights ·on the Buick?
A. I had pretty good lights.
page 16 } Q. Good brakes.
A. Good brakes.
Q. Practically a new car, was it?
A. I could not say.
_
Q. It was not an old car?
A. It was a used car.
Q. I say it was not a.n old car?
A. No, sir.
Q. Where those ·cars opposite ea.ch other?
A. Just about in th~s position (indicating with models).
Q. The front of his was opposite the tail of the other7
A. Just about like that (indicating).
Q. You are sure of that?
·
A. Absolutely, to the best of my knowledge.
Q. Of .course, you d~dn't ·see this car where 1\fr. Hagwood
was until you were rrght there on top of them f
A. That is it.
Q. How far beyond this car did you go bef.ore you ·stopped 7

r-
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A. 1 guess about fifteen feet.
Q. Fifteen feet beyond the car parked on the right?
A. Yes, sir. I went up far enough to pull over to the side
of the road and stop.
Q. You did see the red light on this car (indicating) 1
A. Yes, ·sir.
Q. And both of them were headed, ·as I underpage 17 ~ stand it, in the direction of Portsmouth, both of
those ca.rs'
A. Exactly.
Q. Those parked cars were headed in the direction of Portsmouth, and you were coming from the direction of Bowers'
Hill going to Portsmouth~
A. That is it.
CR-OSS

EXA~fiNATION.

By Mr. Kanter:
Q. Mr. Ballentine, you were driving the car that struck
1\tlr. Hagwood?
A. Yes, sir.
.
Q. This was at night time, was it 'not f
A. Night time. . ·
Q. And it was dark on the road, was it not f
A. Absolutely.
Q. And }fr. Hagwood, the deceased, and his friends ·had
started out in another car from Po1ismouth at or about the
same time you had~
A. Yes, sir.
Q. As a matter of fact, you were then riding in }Ir. Hag·
wood's car¥
A. Yes, sir.
Q. All of you friends were out for a little ride?
J.l. Yes, sir. ·
page 18 ~ Q. And when you got out on this road somewhere or other you changed from 1\tir. Hagwood's
car to Mr. Barnes' f>...ar?
A. Yes.
Q. Where 'vere you a.t that time?
A. Somewhere up on the Bowers' Hill road. I don't know
exactly where it was as I didn't pay any attention to it.
Q. It was at that time you took over the driving of Mr.
Barnes' carY
A. Yes, sir.
Q. And there were two machines, lVIr. Barnes' and ~fr.
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Hagwood's, and I suppose sitting on the rear of Mr. Barnes'
car 'vere ~Ir. Campbell, Mr. Whitaker and lvfr. Oakman 7
A. Yes.
Q. They all had started out at the same time Y
A. Etveryhody.
· Q. And in 1vlr. H-agwood's car, after you left it, you left
Mr. Carstens and Mr. Rodman in there 1 Were they in there
at the time~
A. I think so.
Q. And after you changed, Mr. Hagwood's, driven by himself, proceeded ahead of your car coming back to Portsmouth1
A. That is correct.
Q. About how far ahead of your car was it, if you remember~

A. You mean how far his car was ahead of me Y
Q. Yes .
. page 19 ~ A. Before we started to drive¥
Q. Yes ..
A. I could not say.
Q. How soon did he start ·before the accident t
A. About ten minutes previous.
Q. Ten minutes previous to that you all were starting bac.k
to Portsmouth at about the same timet
A. Yes, sir.
Q. You were driving along the road with your ligl1ts
brightly burning?
A. Both burning.
Q. And your car under control?
A. Yes, sir.
Q. Were you driving properly 1
A. What do you mean by properly 1
Q. At a reasonable rate of speed?
A. I guess about eighteen, or I don't think over twenty
miles an hour.
Q. Did you see l\Ir. Hagwood or his car after they left you
ten minutes prior to the accident, before the accident aetually occun·ed?
A. I didn't see it any more until after the accident.
· Q. They were out of your sight entirely1
A. A·bsolutely.
· Q. You say ~Ir. Barnes was driving his car bepage 20 ~ fore you got in qnd started to drive. Had he had
the car a long time-, this particular carY
.
A. You mean that night or how long had he had it?

42

Snpreme Court of Appeals of Virginia.

Q. How long had he had it altogether?
A. I don't know.
Q. You don't know?
A. I think he got it around the 20th or the 22nd of the
same month.
Q. And this happened on the 25th Y
A. Yes, sir.
Q. When you approached this place where the cars were
parked you say you sa'v the red light of Mr. Hagwood's car,
or the car you have since found to be his carY
A. Yes, sir.
Q. Of course, you didn't lmo'v at that time it was J\!Ir.
Hagwood's car?
.
A. I didn't know whose it was then. .
Q. Except you saw a car in the road Y
A. Yes.
Q. Did you see a.ny light on the other carY
A. I didn't see a.ny light at all on the other car.
Q. And when you approached, ho'v close were you on this
ear before you saw that there ·was something wrong with the
situation of the car in the road Y
A. 'I went right up to the back of Mr. Hagwood's
page 21 ~ ear and then I turned out and thought I would pull
over and go around it.
Q. And when you 'vent around it it was then that ~{r.
Ifagwood was struck?
A. It all happened as quick as that.
Q. All happened quickly?
A. Yes.
Q. Was it dark out there at that time?
A. It really 'vas.
Q. Did you have an opportunity to stop your car before
this unfortunate affair occurred Y
A. If I had known the car was there I would have stopped.
Judge Gilman: That is a conclusion for the jury.
The Court: You have a right to show all the facts.
Mr. Kanter: That is what I am trying to do. .
By Mr. Kanter:
Q. Who was out in the road ·besides Mr. Haoowood f
A. I really don't kntnv.
·
Q. After you struck this man you proceeded about fifteen
feet?
·
A. Just enough so I could pull over to the righthand side
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of ·the road and park ·SO tha.t I would not have to leave it in
the center of the road to blook traffic.
page 22 ~ Q. Then you got out of your carY
A. Yes, sir. ·, ·;
Q. And saw that :ry.I:r. Hagwood had been struck?
A. Yes, sir.
Q. Did you see anybody else around· thereY
A. I seen Mr. 'Carstens !and J\!Ir. Rodman. They were there
first.
Q. They had been riding with Mr. Hagwoodf
A. Yes, sir.
· Q. Wba.t · did y.ou do after the aooident'
A. Mr. Oarstens was knocked in the ditch or fell in it for
'Some reason, I don't know exactly what, but Mr. Barnes,_
when we went back and found M·r. Hagwood. was dead Mr.
Barnes took his -same car and took Mr. Carstens home due to
the fact that he was wet from being knocked in the ditch
and it was eold out there, and then I proceeded down to
Justice Duke's to report it, and Officers Wils·on and I think
Chappell and ·l\£r. Land, the 'County Constable, they came
in, and Mr. Barnes a.fter that came down to the Justice to
report the accident, and while he wa.s gone the County ·Coroner, Dr. Leake, I think it 'va-s, come out and I explained it
to him, and then he ·came down for Mr. Snellings, and after
they removed the body we came in to Justice Duke and he
directed us from there to Justice Roper down town.
Q. Were you there when 1\Ir. Hagwood '·s car
page 23 ~ wus moved?
A. I helped to move it. .
Q. ~Could he have driven over to the righthand side of the
road?
A. I could not say.
Q. When it was moved was it driven over to the righthand
side of the road?
A. No; it was left where we hit it and we pushed it over
.
to keep from ·blocking the road.
Q. You didn't strike Mr. Hagwood's ~car at allY
A. No, sir.
Q. It was the colored man's carY
A. Yes, sir.
Q. And 'vhen you were eoming back you were operating
·
the car yourself Y
A. Coming back Y
Q. Yes. Mr. Barne& had nothing to do with that? You
had control of the car while you were driving it?
. A. He was on the front seat;
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Q.
A.
Q.
A.

Riding with you 1
1:es, sirt
,
·
But you were operating and controlling it yourself Y
I was driving the car.

Mr. ·Crocker: This is a little irreguiar, but I would 1ike
to ask the witness some questions unless Mr. Gilpage 24 ~ man objects. If he will waive that point, I will
continue the examination.
The ·Court: I-Iow are you connected with the caseY
1\tir. Crocker: Associated with the defense.
Mr. Kanter: Since there are two defendants I think Mr.
Crocker 'vould be entitled to examine the witness.
Judge Gilman: You have just stated that you represent
both parties.
The Court: I don't think that makes any difference. You
-oan ask any questions you wish through Mr. l{anter.
Judge Gilman: Go ahead and do anything you want to.
The Court: Providing it is not prolix. I don't want any
·
repetition of what has been brought out.
By Mr. Cr-ocker:
Q. How long have you been driving a car~
A. How long have I. been driving a carY
Q. Yes.
A. I think a:bout four years.
Q. You have a driver·'s permit, have you not¥
A. Yes, sir.
Q. You knew how to drive the car when you got
IJage 25 ~ into it?
A. Yes, sir.
Q. At the time you ·were driving the car Mr. Barnes let
you drive it freely 0/ Did you a.sk him to let you drive or he
ask you to drive it~ l-Ie let you drive the car; that is it, isn't

it?

A. Yes, sir.
Q. And whe~ you got in the driver's seat and started driving you knew how to drive it youDselfY
·
A. If I had not I would not have driven it.
Judge Gilman: There are to objections I want to .make.
One is that it is a repetition, and this is. his witness and when
he gets a:way from any line of questioning I brought out he
makes him his own witnes-s.
.
1\fr. Crocker: I am just asking him the questions and not
attempting to cross examine him.
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Judge Gilman:. Don't lead him then.
By Mr. •Crocker:
Q. As I understand it, you asked 1'Ir. Barnes to let you
drive his car?
· Judge Gilman : That .is the fourth time he has asked that.
The Court: He objects to the form of the question.
page 26

~

By Mr. Crocker:
·
Q. Did Mr. Barnes ask you to drive, or did you
ask him to let you drive, do you recall Y
A. I don't remember that. I can tell you the way we came
·out, if that is 'vhat you want to kno,v.
The Oourt: The question is why did you drive Mt. Barnes'
car. Is that what you 'vant to ask him1
By 1'Ir. Crocker:
Q. Wbile you were driving it you took care of the mechanical part of driving it without any directions from ~Ir.
Barnes, did you not 1
A. S'nre.

RE-DIR.ECT

EXA~:I:INATION.

By Judge Gilman:
Q. :Since this examination, I want to make this clear: there
is a difference in control and driving. I understood you to
say you didn't control that automobile any more than you
'vere driving :!Yir. Barnes and his friends back to town; is
that it?
A. You mean if· I had any share in that machine 7
Q. Or control of it 1 Could you have taken that car aud
gone to Suffolk or to Petersburg with it?
A. It belonged to 1\1:r. Barnes.
Q. And it was under his control 'vith the expage 27 ~ ception of you were driving it? It belonged to him
and was controled by him 7
A. He just merely let me drive it back.
Q. To town7
A. Yes.
Q. With him a1~d his· friends 1
A. Yes, sir.
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By Mr. Crocker:
·
Q. But whether _you went back to town at fifteen miles or
thirty miles au hour, on the lefthand side of the road or
the righthand side, was entirely ,vi thin your control as driver?
A. I was driving the car.
Q. Sure.
A. Yes.
Q. And he offered no advice as to whether you should drive
fast or slow or how?
·
'A. I could use my own discretion in that.
By Judge Gilman:
Q. !tir. Barnes was sitting on the front seat Y
A. Yes, sir.
Q. And he did call your attention to the red light in front 1
A. Yes; sir.
page 28 ~

DR. J. L·EAI{E,
s'vorn on behalf of the plaintiff, testified as fol-

.lows:
Examined by Judge Gilman:
Q. Your name is Dr. J. L.eake?
A. Y e:s, sir.
Q. And you are coroner of Norfolk County~
A. Yes, sir.
Q. Doctor, did you view the body of 1\fr. Hagwood?
A. Yes, sir.
Q. Where was he when you saw him Y
A. Ife was on the Bo,vers' I-Iill Road between the concrete
road and Bowers' Hill, just beyond the colored church, a. half
mile beyond, I reckon.
Q. Will you describe to the jury his injuries that caused
his death 1
·
A. I think the injuries causing death were to the skull,
a wound on the skull.
Q. Where was that?
A. Up on top of his head.
Q. Up on top of his headY
A. Yes, sir.
Q. Was that much of any injury1
A. Oh, yes, it caused death.
Q. What was it?
A. A f~acture of the skUll and a. fracture of the
page 29 ~ jaw, and then he had some minor injuries, but the
fracture of the skull caused his death.

•
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Q. A fracture of the skull and jaw and some minor injuries7
A. Yes, sir.
~fRS. ANNA A. HAGWOOD,
sworn on behalf of the plaintiff, testified as follows:
Examined by Judge Gilman:
Q. State your name, please.
A. Anna Ashworth Hagwood.
Q. You are the widow of 1\tfartin L. Hagwood t
A. Yes, sir.
Q. When did you last see your husband alive, Mrs. Hag·
wood?
·A. At seven-thirty on Friday night, the 25th of February.
Q. At seven-thirty?
A. Yes.
Q. Have you any children?
A. One little girl.
Q. Wha.t is her name?
A. Virginia Lee.
Q. How old is she, ~Irs. Hagwood f
page 30 ~ A. Nine years old.
Q. Nine years old?
A. Yes.
Q.. She, of eourse, is with you f
A. Yes.
Q. I-Iow was your husband employed f
A. Electric welder in the boiler shop, Seaboard.
Q. Wha.t were his wa-ges f
A. About $170.00 or $1.80.00 a month. ·
Q. He, of course, lived with you and took care of you and
his family?
·
A. Yes, sir.

By Mr. Kanter:
Q. Your husband was a friend of these gentlemen and he
was working in the same place with them, was he not Y
A. Yes, sir.
Q. All were the very best and closest of friends 7
A. Yes, sir.

H. K. CARSTENS,
sworn on behalf of the plaintiff, testified as follows:
page 31

~

Examined 1by Judge Gilman:
·Q. Your name is H. K. ·Carstens f
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A. Yes, ·sir.
Q. And you live in the City of Portsmouth Y
A. Yes, sir.
Q. Mr. Carstens, ha.d you been to Bowers' Hill the night
Mr. Hagwood met his death 1
A. I suppose that is what you call it. We ha.d been riding
around.
Q. You were with Mr. Hagwood, I believe? ·
A. Yes, sir.
.
Q. Yon saw the accident at the time he met his death, did
you now?
A. Yes, sir, I was with him. ·Of course, I had my back
to the car when it struck him.
Q. Come down here and take these little automobiles and
show us how it happened. This represents Bowers' Hill
Road and this the second ·boulevard up this way going towards Portsmouth. Arrange the cars a.bout how they were.
This is the righthand 'Side of the road coming .to town and
this is the lefthand side of the road coming to town. This
is Mr. Hagwood's carA. Mr. Hagwood's?
Q. Yes.
.
A. Mr. Hagwood's car was on this side, on the
page 32 ~ lefthand side.
Q. Where 'vas the colored man'·s car?
A. On this side, like that (indicating).
Q. Where were you standing, Mr. Carstens?
A. I 'vas standing behind the colored man's car.
Q. J\Iark it 'vith a. pencil. Where was Mr. Hag,vood standing?
A. He was standing right next to me.
Q. Where did the car come from that hit him f
A. Come from that .way (indicating).
Q. It came from the direction of Bowers' Hill?
.A.. From the direction of Bowers' Hill, yes.
Q. What did tha.t car do Y
A. Well, it struck this car, I suppose. I could not sav.
Q. Did it hit Mr. Hagwood?
·
A. I think it did.
Q. Did it kill him? Did he die from the injury?
A. Yes, sir.
Q. 'Where did that car stop?
A .. It stopped in front of this car here.
Q. How far ahead of him f
A. I could not say. because 'vhen I got out of the ditcJJ · ·
he moved-he had moved his car.
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Q. What were you doing in the ditch 1
A. The car knocked me in the ditch.
Q. Wbich car~
A. This car evidently (indicating).
page 33 ~ Q. That is the only one that ran into you, wns
it?
A. I guess so.
Q. The ditch is on this side?
A. Yes, sir.
·
·
Q. Do you know 'vhat damage it did to this colored man's
car or the Buick 1
A. I know his front fender was bent down.
Q. On what, the Buick 1
A. On the Buick, yes.
Q. What was the distance between this car and this one?
A. You mean parallel~
Q. Yes.
A. I suppose-! should say around fifteen feet.
Q.. I am going to put an ''H'' by ~ir. Hagwood and a ''C''
by yourself.
A. Yes.

CR.OS:S

EXA~IINATION.

By Mr. Kanter:
Q. Mr. 'Carstens, you were seated 'vith Mr. Rodman in :nrr.
Hagwood's carY
A. I 'vas in the back.
Q. You were in the back 1
A. Yes.
Q. 'Vho was in the front with 1\fr. Hagwood?
page 34 ~ · A. 1\Ir. Rodman.
·
Q. You were by yourself in the back?
A. Yes.
Q. You had left the car driven by 1\fr. Ballentine, hadn't
youY
·
A. Yes, sir, lVIr. Barnes' car.
Q. Mr. Barnes was driving the car when you last saw it?
A. Yes, ~ir.
Q. And you proceeded ahead of his car 1
A. Yes.
Q. Tell just what occurred when 1\{r. Hagwood came down
there and had this trouble with th ecolored man?
A. He had started out in the road, on the lefthand side,
and. he headed it in the road, and when I first saw him l1e
was ·standing still and I suppose Mr. fl.agwood thought he
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·was going to stand still, and 'vhen he got alongside of him
the colored man backed up.
Q. That was sometime before the accident between Mr.
Ballentine's car and ~fr. Hagwood took place?
A. Yes, sir.
Q. About how long a time intervened, do you recall?
A. I don't kno,v. It could not have been but a few minutes.
Q. Just a few minutes Y
A. Yes.
page 35 ~ Q. You thought the colored man was going up
in a side road to back out Y
A. Yes, sir.
. Q. And when he did that Mr. Hagwood's car struck his
carY
A. No, sir. The colored mau stopped. I suppose they
both stopped, but Mr. Hagwood tried to c.ut his car to the
left of him and he struck him a.ud bent his front fender.
Q. It didn't do any damage to his carY
A. I don't think so.
Q. What did ~fr. Hagwood do as soon as the impact took
place?
A. What?
Q. What did l\Ir. Hagwood do just as soon as his car had
the impact with the colored man's car?
A. He stopped as soon as possible.
Q. What side of the road did he stop on Y
A. He was on the left of the road.
Q. To the left of his road Y
A. Yes, sir. ·
Q. ·Could he have driven over to the right if he had taken
time?
A. I suppose so, yes, sir.
Q. He stopped his car, and was that in the path of on coming traffic Y
A. It was on the lefthand side of the road.
page 36 ~ Q. The colored man's car was on the righthand
side?
A. Yes.
Q. And you say there was about fifteen feet difference between them?
A. Yes, sir.
Q. Was Mr. Hagwood the :first one who got out of his carf
A. I don't remember.
Q. You got out, did you?
A. Yes.
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Q. Did Mr. Rodman get out, too?

A. Yes, he got out, too.
·
Q. Did the colored man get out of his car which was parked
to the right of the road Y
A. Yes, sir.
Q. Where was the colored man standing¥
A. Right beside his car.
Q. And you and Mr. Hagwood went over to the colored
man's car7
.
A. Yes, sir.
Q. When you got there you stationed yourself .behind the
colored man's carY
A. Yes, sir.
Q. Were you blocking off the red rear light 7
A. I could not say, but I was right behind taking his license
number.
page 37 ~ Q. You were right behind taking his license number?
A. Ye~, sir.
Q. And Mr. flagwood and the colored man started a con·
versation a:bout the affair f
A. Yes, sir.
Q. Then Mr. Rodman came over. Where did he station
himself? Did he station himself anywhere?
A. I don't remember exactly where he was. I was taking
the number and I didn't see.
Q. You were looking to,vards Portsmouth 7
A. Yes, sir, right back of the colored man's car.
Q. And you say that almost suddenly this accident took
place and you found yourself in the ditch f
A. Yes.
Q. You were not damaged except you got wet?
A. I got a few scratehes.
Q. And the colored man was not hurt, either?
.
A. I don't think he was.
Q. Mr. Hagwood, who was on the lefthand corner of the
car, the rear lefthand corner, got struck, and his head struck
the top piece of that car?
A. I could not say what struck him.
Q. He 'vas struck and pushed into that car?
A. Yes, sir.
· ·
Q. What sort of car was this colored man drivpage 38 } ing, do you know?
·
A. I think it was a Studebaker.
Q. You were getting the number from the car?
A. Yes, sir.

r---
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·Q. With reference to the license number on the back of
the car, where was the red rear IightY
A. I could not asy positively.
'Q. But you do rememberA. I was out getting the license number.
Q. And the light was shining on the license number?
A. Yes.
- Q. You were directly behind it before the accident took
place?
A. Yes.
Q. Did you get out of the car to ·get the licenes numberf
4-. Yes, sir.
Q. And the collision took place before you got away?
A. Yes.
Q. Was it a dark night7
A. Yes, sir, ~ery dark. I think there had been a thunder
storm sometime earlier in the night.
Q. Was the rear light burning on ~{r. Hagwood's car 7
A. I could not say.
·
Q. Was Mr. Hagwood's car moved after the aooident over
to the tighthand side of the road 1
A. Yes, sir.
page 39 t Q. Under its own power?
A. No, we pushed it over.
Q.. Was it driven in under its own power to Portsmouth'~
A. I could not say.
Q. The only damage to the car in this impact with the
negro's car 'vas that the front fender ·was bent?
A. I think ·both front and ·back.
Q. Both front and back?
A. Yes, sir.
Q. There was no damage done to the engine Y
A. We drove it in. They brought me to town in it and I
changed clothes.
Q. I .am .talking about ~Ir. Hagwood's car when he had
the. collision with the· negro's car. What part of his car was
damaged?
A. Mr. Hagwood's car?
Q. Yes.
A. The right front.
Q. Fender?
·
A. Yes, sir. I think the right was.
.
Q. There was no damage to the motor, as far as you know T
A. I don't think so.
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RE-DIRE:CT EXAMINATION.

page 40

~

By Judge Gilman:
Q. vVhat kind of car was the negro's car which
was to the right¥
A. I think a Studebaker.
Q. And the car to the left, ~Ir. Hagwood's?
A. I think it 'vas a Rollin.
"
Q. A Rollin?
A. Yes.
Q. And the other car 'vas a Buick 1
A. Yes, sir.
Q. Sedan orA. ~Coach.
Q. I believe you stated to Mr. I{anter that you were taking the license number .of the colored man '-s carY
A. Yes, sir.
Q. And Mr. Hagwood was standing by you Y
A. Yes, sir.
H. V. CA~IPBELL,
sworn on behalf of the plaintiff, testified as follows :
Examined by Judge Gilman:
Q. Your name is H. V. Campbell Y
page 41 } A. Henry V. Campbell.
Q. H. V.¥
A. H. V. Campbell.
Q. ~fr. Campbell, you were with 1\fr. Barnes, I believe?
A. Yes, sir.
·
Q. Where did you join ~Ir. Barnes Y
A. At the gas house, at .Sixth Avenue, L .believe, the station there.
.
Q. At 'vhat time?
A. I judge about seven o'clock or a little after.
Q. Who was operating Mr. Barnes' ·car 1
A. When we went out?
Q. Yes.
·
A. Mr. Barnes.
Q. vVas that his carY
A. l\fr. Barnes' car, I suppose. He said it was.
Q. ""\Vho said it was?
A. I reckon it was 1\Ir. Barnes' car. He was driving it.
Q. I understood you to say he said so?
. A. I understood him to say that.
Q. Mr. Campbell, where· did you then go?
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A. Went up the Suffolk Boulevard and turned in coming·
up the Bowers' Hill R·oad.
Q. Wba.t time did the accident happen'
A. I judge about ten or a quarter past ten
page 42 ~ o'clock, coming towards Portsmouth.
.
Q. Mr. Barnes was with you on the front ,seat
at the time of the accident, I believe, and M·r. Ballentine was
driving it baek Y
A. Yes, sir.
Q. 1\{r. Barnes was with you i
A. Yes.
Q. Where were you sitting?
.
A. I was sitting in the back seat.
Q. What first attracted your attention to· the accident Y
A. Breaking of the glass.
Q. Of your carY
A. Just like slapping your hands together is all I heard,
and the machine stopped and the glass f:le'v back in my fact
from the windshield.
Q. That is all you know about it?
A. That is all I know.
CROSS EXAl\1INATION.
By J\1:r. Kanter:
Q. When you stopped the car after the accident, how did
you see the position of the cars in the road?
A. One car 'vas on the lefthand side and the other on the
right, Mr. Ifagwood's car on the left and the darkey's car
was on the righthand side. .
.
page 43 ~ Q. Now, how far did Mr. ~Ballentine's car go
after the impact took place 1
·
A. I judge about the length and half of his car because
when he ·stopped his car it didn't jolt me out of the seat, but
I don't know how it struck or anything, as far aa that is concerned.
Q. Was he driving at a reasonable speed and in a reason·
.
able manner at that time?.
A. He was making about twenty miles, twenty to twentyfive miles at the most.
Q. you say it didn't even jolt you out of your seat when he
applied his brakes?
A. It did not.
·
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G. T. EAVER,
sworn on behalf of the plaintiff, testified as follows :
Examined hy Judge Gilman:
Q. Your name is G. T. EaverY
A. Yes, sir.
Q. You don't Imow anything about the accident?
A. No, sir.
.
page 44 ~ .Q. J-Iow long have you been driving automobiles?
A. Since I was nineteen years 'Old.
Q. You are now in the automobile business, are you not?
A. Yes, si~.
·
·
Q. How long have you been in the automobile business Y
A. I have been for myself for about a.year and a half, and
I have been working for other people I judge about seven
or eight years.
Q. Are you familiar with the operation of automobiles
and the ·breaking of automobiles in driving?
A. Yes, sir.
Mr. Crocker: ·we will concede that Mr. Eaver is an ex-'
pert on automobiles without further foundation.
Judge Gilman : Fine.
By Judge Gilman:
Q. Mr. Eaver, with a Buick automobile, assuming that the
auton;tobile is equipped with proper brakes, four wheel brakes,
in what distance can it be stopped going at twenty miles au ·
hour, in an emergency?
.t\... Oh, yon can stop it .in the length of the car when the
brakes are in good shape.
eROSS EXAMINATION.
~fr. Crocker:
~ Mr. Eaver,

page 45} By

as an expert now, on this state.
of acts, if the Buick car had gone over, apparently first attempting to pass a car that was parked to the leftha.nd side,
on its left, and suddenly swerved to the right, would you say
that a car length was a reasona!ble distance in which to
stop?
A. If it was going fifteen miles an hour, sure.
A. Fifteen or twenty?
4,. I don't know about twenty. I said .fifteen.
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Q. I sa.y fifteen or twenty, at the speed witnesses have
testified the car was going Y
A. I will say at fifteen you could stop it in the length of
the car.
Q. And going then around twenty miles an hour would a
length and a half be an unreasonable distance to stop it7
A. You ought to stop it in a length and a half if it is going
twenty.
Q. Tha.t is a reasonable distance Y
A. Yes.
Q. Are you familiar with .Studebaker automobiles¥
A. Not very, no.
.
Q. Are you familiar enough to know where the tail light
is located on it 1
A. No, I don't. I don't just recall where it is located.
Q. The State Law governing automobiles repage 46 ~ quire·s that the tail light should reflect on the license plate, does it not?
'
A. Yes, sir. ·
Q. On a Studebaker or any other car 1
A. Yes.
Q. And practically all reflect right under the license number plate?
A. That is right.
Q. As a matter of fact, .there are no cars put out in the
last few years with .a tail light that is not mechanicalJy
equipped with the number place, is that right?
A. That is right.
Judge Gilman: We rest.

C. H. RODl\1AN,
s'vorn on behalf of the defendants, testified as follows:
Examined by 1\fr. Kanter:
Q. State your name, please, your address and ·occupation.
A. C. H. Rodman; 2200 High Street; occupation carpenter
S. A. L.
Q. You were present at the accident in which
page 47 ~ Mr. Hagwood was killed out on the road here?
A. Yes, sir.
Q. Whose car were you riding in 1
A. Mr. Hagwood's.
Q. Where were you seated in the car f
A. On the front seat with Mr. Hagwood.
Q. You were coming in towards Portsmouth, 'vere you not f
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A. Yes, sir.
Q. What was the first starting of this unfortunate trouble~
A. The accident 1
Q. Yes.
A. He struck this colored man's car and when the colored
man 'vas crossways of the road.
Q. Where 'vas the colored man going1
A. He was turning around.
Q. I-Iad he driven up a side road of some ldnd f
A. A side road?
Q. Yes.
A. I didn't see any 'side road. It might have been :fifteen
or twenty yards, something like that, from the road.
Q. How far was he away when you first saw the colored
man?
A. I suppose 150 yards.
Q. He wasA. I called his attention and said, ''There is a
page 48 ~ red light in front of you".
Q. You called ~{r. Hagwood's attention to that t"
A. Yes, sir.
Q. What did he do then?
A. He applied the brakes and hit the car, and after he hit
the car I suppose it went about eighteen inches, and the car
passed on the other side and he hollered at the colored fellow and stopped-to stop, and the people got out.
.Q. "\Vhere did l\'Ir. Hag-wood stop his ·car'
A. Just as soon as he hit the car, on the lefthand side of
the roa.d.
Q. He did not drive the car over to his right f
A. No, sir.
Q. The folored man did drive his over 1
A. He was starting to the right.
Q. Who first got out of 1\IIr. Hagwood's car'
A. I don't know, sir. I 'vas out pretty quick, just as soon
as he hit.
Q. Who else was in the car besides 1\llr. Hagwood and yourselff
A. Mr. Carstens.
Q. Did he get out of the car, too~
A. Yes, sir, all three of us got out.
Q. Now, did you make any statement to lHr.
page 49 ~ Hagwood about the position of his car?
·
A. Yes, .sir, I sure did.
Q. What did you tell him 1
A. I said, ''You had better move your car. It is on tho
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lefthand side of the road'', a.nd he turned around to me and
said, "There is plenty of space". That is the r~ply he give
me.
By -Judge Gilman:
Q. What was his reply y
A. He said there was plenty of space.

By Mr. Kanter:
·Q. You didn't think there was plenty of spaceY
A. No, sir.
Jud-ge .Gilman: L object to that.
The Court: You can't let him testify as to 'vhat he thinks.
You can let him testify as to what the space was.

By Mr. Kanter:
·Q. Was there plenty of space for the other car to get
through?
A. There was not but very little. If he had not been standing in the way the car could have gotten throu.gh.
Q. Was there anything to stop him from driving the car
on the righthand side of the road Y
·
A. No, sir. If he had did as I asked him to do
page 50~ there would have been no accident.. I asked him
to move his car and told him it was on the wrong
side of the road.
Q. He went over and engaged in a conversation or controversy with this colored manY
A. Yes, sir.
Q. Where was the colored man at the time?
A. Where was the. colored manY
Q. Yes.
A. Over to his car.
Q. Where was Mr. ·Carstens Y
A. Standing behind the colored man's car stooping over.
l\fr. Hargood asked him if he would take down the number
of his car.
Q. W.a:s he ·Standing directly behind the number plate?
A. Right behind the light.
.
Q. Right behind the light?
A. Yes, and I was standing behind both of them, and was
standing heading towards the Bowers' Hill Road, and I saw
this other light a.pproachii.lg and said, ''Look out. There is
a car in sight".
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Q. Was the car approaching at a fast rate of ·speed, or
slow?
A. No, ·sir. It didn't seem to be fast. I didn't think it
was running over eighteen or twenty miles an hour because
I thought he was going to stop, and it was. a. pretty bad night,
had just had a storm, and pretty thiclr.
page 51 } Q. Pretty thick T
A. Yes, sir.
Q. And before he could stop the car ran into Mr. Hag- ·
wood?
·
A. He cut around his car and hit Mr. Hagwood.
Q. He cut around his car to avoid striking it?
A. Yes.
Q. How far apart were they, about?
A. I don't think tl1ey were over fifteen feet apart.
Q. Did it practically constitute a blocking of the road 7
A. Yes, sir.
·
Q. You say Mr. Carstens was blocking the rear light on
this other car?
A. The rear light.

L. H. OAKHAM,
sworn on behalf of the defendants, .testified as follows:
Examined· by Mr. Kanter:
Q. Where do you live, Mr. Oakham?
A. 2126 Queen .Street.
Q. On the night of this accident, which car were you seated
in?
page 52 } A. In Mr. Barnes'. car.
Q. Who was driving Mr. Barnes' carY
A. Mr. Ballentine.
·
Q. You were coming in towards Portsmouth before the
accident occurred?
A. Yes, sir.
Q. Wa.s 1\lr. Ballentine driving the ca.r at a reasonable rate
of speed, so far as you could see?
A. About firfteen or eighteen miles an hour.
Q. Did you ·See the accident that occurred Y
A. All I heard was the crash.
Q. You were sitting in the back seat?
.
A.· I was sitting in the back seat with Mr. Campbell and
Mr. Whitaker.
.
Q. How far did the car proceed after the crash?
A. Probably ten feet.
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Q. And then you got out and saw Mr. Ha~vood had been
struck¥
A. Yes, sir.

CROSS EXAMINATION.
By Judge Gilman:
.
Q. Where did you join Mr. Barnes on this night, Mr. Oakha:qt ~
A. At Sixth Avenue a.nd County Street.
page 53 ~ Q. Did you have an arrangement .to meet him
there?
A. No, sir.
Q. He rode by and merely saw you Y
A. Yes.
Q. And asked you to take a ride with him~
A. Yes, sir.
·
Q. In his .carf
A. Yes, sir.
Q. And you came back in his car with Mr. Barnes f
A. Started back with them.
Q. Until the accident¥
A. Yes, until the accident.
Bl~OADUS B. BARNES,
one. of the defendants, being first duly sworn, testified as follows:
E~am.ined

by Mr. Crocker:

Q. Please state your.name¥

A. Sir?
Q. State your name for the record.
A. B. B. Barnes.
Q. Your address~
·page 54j~ A. 2214 Queen Street.
Q.. Talk so that these gentlemen can hear you
clearly.
A. Yes.
Q. As I understand, you a.re the owner of the car which
Mr. Ballentine was driving at the time of this unfortunate
accident¥
A. Yes, sir.
Q. Just tun1 to the jury and tell them from the time you
sa'v Mr. Ballentine first get in your car to drive it and everything that happened up to the time of the accident.
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in

A. At the point on the road where he joined me, got
my car, of course, I was operating the car at the timeQ. Talk to the jury.
A. I was operating the car at the time, and he got in, and
d·id for about a mile down the road, and Mr. Ballentine said
''Let me drive your car", and I said, "All right", because
I knew he could drive .as good flS I did because he had been
driving longer htan I had, and I got out of the car and let
him operate the car, and I don't guess he had gone hvo miles
before I saw this car and that is where he had the accident,
and I didn't say anything to him in the 'vay of operating
the car until he saw the light up the road, and he ·saw that,
and I didn't have anything to do with operating at all. He
and I worked together, and he asked me to let hhn
page 55 ~ drive the car. I had just traded for it two or
three days before.
Q. It was not a new car mechanically but new to you?
A. New to me.
Q. And )\,fr. Ballentine had never driven your car ·before~
A~ No, sir.
Q. I believe you said he asked you to let him drive to
try it out?
A. Yes.
Q.. While he was driving it did you attempt to tell him how
to drive, fast or slow, or on the righthand or leftha.nd side~
A. No, sir.
·
Q. Did he have full discretion as to where he should drivn
it and how he should drive it~
A. As far as I was concerned-.
Q. You had given him liberty to drive in any manner lw
saw fit?
A. Yes.
(~. Now, you were on the front seat, I believe?
A. Yes, sir.
Q. And you saw the red light of the colored man's Studebaker car visible before this accident?
A. He didn't have any light as far as I could see.
Q. No lights visible~
A. All I seen was the one light and that was 011
page 56 ~ ~fr. I-Iagwood's car.
Q. vVha.t kind of light~
A. A red light.
Q. The tail light 1
A. Yes, sir.
Q. .What were l\fr. Ballentine's actions when he saw tho
light?
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· A. He slowed up a little bit and saw the road was blocked
on the left and turned around to pass to the right.
Q. IJow close to :ftlr. Hagwood's car was he when he discovered it was not on the righthand side of the road, but on the
left?
A. If you will recall, in that road, everybody drives to the
center because is is asphalt in the center; and evidently he
stopped his car with his right wheels in the center.
Q. 1Yir. Hagwood's car?
A. Yes, and Mr. Ballentine also was driving to the center
of the road.

By Judge Gilman:
Q. His right wheels?
A. His right wheels, and the colored man's car, I guess,
was fifteen feet ahead, to the right.
By Mr. Crocker:
· Q. Was there space enough between the cars so that he ·
could have driven between and avoided hitting the
page 57 ~ man?
A. No, sir.
·Judge Gilman: I object to that.
The Court: What was the question?
l\fr. Crocker: I asked him if there was space enough to
have driven the car through "rithout hitting them.
Judge Gilman: He can state what obstructions were there,
hut no a conclusion.
By l\fr. Crocker:
Q. I believe you said you sa'v no red .light on the colored
man's car?
A. No, sir, I didn't see any.
Q. When the crash· occurred did vou see the man at all before they were hit?
A. The colored man and l\{r. Rodman; this colored man in
the back of the car.
Q. Did you la.ter see· a red tail light on the colored man's
car?
A. I didn't notice it at ·a11, and whether it was knocked off,
or not, I don't know.
Q. It was not visible just before the crash at allY
A. No, sir.
Q. Mr_ Barnes, Mr. Ballentine was not-is not in your employment, is hef
H

B.
page 58 J
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A. No, sir.
Q. Were you there when Mr. Hagwood's car

was moved?
A. I moved it myself. I guided the car across the street
·before ! left.
Q. There were cars on the road?
A. Yes, sir, and I knew they were blocking the road and
I moved the car before I left.
Q. Did you push it over or drive it over?
A. I pushed it. I asked some of the boys to help me.
Q. Did you attempt in any way to start the motor 7
A. I stepped on the starter and it didn't start, and I jumped
·
'
out.
Q. Do you kno'v how it· .got into town?
A. I think one of the officers drove it in.
Q. Had Mr. Hagwood's car been injured, as far as you
know?
A. I could not tell. I didn't even ·notice.
Q. I believe one of the other gentlemen testified that one
of the right fenders was bent, but you didn't notice that Y
A. No, sir. I just helped to move it across the road.
By Mr. Kanter:
· Q. Just helped to push it there, I suppose?
A. Yes, sir.
· Bv Mr. Crocker:
..Q. What kind of car was Mr. Hagwood's?
A. A Rollin.
page 59 ~ By Mr. Kanter:
·Q. Afr. Barnes, you and Mr. Hagwood and Mr.
·
Ballentine 'vere working in the ·same place?
A. Yes, sir.
Q. Boiler makers?
A. Yes, sir; in fact, the whole party, all except two men.
Q. You all were friends?
A. Yes, sir.
Q. Close friends 7
A. Yes, sir.
CROSS EXAMINATION.
By Jndge Gilman:
Q. What part of your car was damaged :by striking the car
. on the right, the colored man's carY
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A. Both of the fenders on the right side.
Q. Both right fenders 1
·
A. Both right fenders were bent and the running board
scraped along the running board of the other car.
Q. This was a Buick, I believe 1
A. Yes, sir.
Q. Were the brakes in good condition?
A. Yes.
Q. Four wheel brakes T
A. Yes.
page 60 ~ Q. Mr. Barnes, you were in cnarge of your car
with the exception of the fact that Mr. Ballentine
was driving you in to,vn?
A. Yes, sir.
RE-DIRECT EXA.l\iiNATION.
By 1\IIr. Crocker :
Q. When the accident happened it was while he was driving in town1
A. Yes, sir, he was driving.
Q. That is when the accident occurred?
A. Yes, sir.
Q. And he had full controlJudge Gilman: He is your witness and I object. He ha~
been leading him all along.
The Court: You can't lead your witness.
1\IIr. Crocker: I will ask it this way:
. Judge Gilman: It is not rebuttal. He 'vent over it in the
beginning and I object to it for that reason.
.
Mr. Crocker: I will withdraw it. I think he has already
testified to it. We rest, your Honor.
Teste: This 12th day of July, 1928.
C. vV. COLEMAN, Judge.
page 61

~

CE,RTIFICATE OF E~CE·PTION
TvVO.

(SeaL)

NU~1:BER

The following evidence on behalf of the plaintiff and of
the defendants, respectively, as hereinafter denoted, is all
the evidence that was introduced on the second trial of this
cause, which took place March 30th, 1928:
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~

We have only eight jurors. Do -you want an·
other juror?
Mr. Kanter: It is satisfactory to me to let anyone go w·ho
wants to go home.
.
Mr. }\.fartin: We think we had better have a panel, your
Honor.
Mr. l{anter: It is all right for these gentlemen to strike
off anybody they want. We waive our challenge. If your
Honor pleases, this is the second trial of this case and I presume it will not bbe necessary to re-offer the pleadings.
The Court: It is understood that all the former pleadings
are in.
!fir. Martin: Of course, the former pleadings remain in
. forever, as I understand. We move the exclusion of the
·
witnesses, may it please the Court.
1\tir. Crocker: vV e join in the motion, your Honor.
The Court: All the witnesses will have to leave the room
until they are called. Don't go. away from here, however.
Are you gentlemen ready?
J\IIr. Crocker : Yes.
ROBER.T E. ASHvVOR.TH,
the plaintiff, being first duly sworn, testified as follows:
page 63 ~ Examined by Judge Gilman:
Q. Your name is Robert E. Ashworth Y
A. Yes, sir.
Q. And you live in the City of Portsmouth?
A. Yes.
Q. You are a brother of the widow, I believe, 1\1:rs. H'Hg·
'vood f
A. Yes.
Q. You didn't see this accident, I believe, Mr. Ashworth 1
A. No, I didn't see it.
Q. You ·have qualified as administrator of Morton L. Hagwood ~s estate, have you not¥
A. Yes, sir.
Judge Gilman : ·we 'vill file that certificate.
J\IIr. Kanter: We admit his qualification.
By Judge Gilman:
Q. You know nothing ·other than that about the accident: 7
A. Nothing but what I have heard and have been told.
Judge Gilman: vV e call 1\fr. Ballentine as an adverse witness.
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page 64

~

S. 1\L BALL·EN·TINE,
called as an adverse witness, being duly sworn,
testified as follows :

Ex·amined by Judge Gilman:
•
Q. Your name is S. 1\ti. Ballentine?
A. Yes, sir.
Q. And you live in the ·City of Portsmouth, Mr. Ballen·
tin,e Y
A. Yes.
Q. Y·ou are ·one of the defendants in this case?
A. Yes.
Q. And a friend of 1'Ir. Barnes as 'veil as Hr. Hagwood,
who is dead?
A. Yes.
Q. Mr. Ballentine, will you tell the jury just how this accident happened f First, you were on your way to Portsmouth from Bowers Hill, were you not?
A. Yes, sir.
Q. Driving whose carY
A. Mr. Barnes'.
Q. Was :Mr. Barnes present?
A. Yes, sir.
Q. Where was he sitting in the carY
A. Opposite me on the front seat.
Q. How 'vas it that you were driving his car, a.nd why?
A. He had just gotten the car and I asked him to let me
drive it, and he did.
page 65 ~ Q. vVl1o 'vas with you in the car other than you
and Mr. BarnesY
A. I think 1\:fr. Whitaker, 1'Ir. 'Campbell and 1\:fr. Oakham.
Q. All friends of 1\:fr. Barnes, were they?
A. Yes, sir.
By Mr. Kanter:
Q. 1\fr. Campbell has since died, has he not?
A. Yes, sir.
By Judge Gilman:
Q. Where did you join Mr. Barnes?

A. I think about a mile and a half or hvo miles the other
side ·Of this Olive Branch Church.
Q. Mr. Barnes lived in P~rtsmouth Y
A. Yes.
Q. And those friends lived in Portsmouth also Y
A. Erver)11body.
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Q. How did they get out to Bowers Hill1
A. Went out in his ·car.
Q. Went out in his carY
A. Some went in his car and some in Mr. Hagwood's car.
Q. Did J\Ir. Barnes drive his car out?
A. Yes.
Q. And you had started back and had gotten about a mile
when you took the wheel?
A. That is it.
page 66 ~ Q. The car was under his control, was it not?
A. Well, it belonged to him, but I was driving.
it.
Q. You were driving him and his friends home, were you
not?
·
A. Yes, sir.
Q. 1Yir. Ballentine, now state what happened on your way
back to town.
A. When we were coming back, why at .a point, I -suppose
about a mile and a half or two miles heyond the Olive Branch
Church, the colored ehurch, on the Bowers Hill Road, I noticed a tail light on 1\fr. Hagwood's car, which was in the
center of his car, ·and when I drove up to the back of it I
thought I would be a;ble to pass on the left side, which is
proper, but due to the fact that the car 'vas up on the center
of the road, and I g·ot to a point where I had to either turn
in the ditch or turn to the right, and I turned to the right
and was so close to the other ca.r I could not stop, and in
the meantime I struck J\.Ir. Hagwood.
Q. Then you struck, when you turned to the right, the colored man's car and Mr. Hagwood and jammed him up against
it, killing him there; that is the time you killed Mr. Hag"~ood?

Mr. Crocker: I object to that, to the form of that question.
I don't think that is proper, to say, ''When you killed him".
Judge Gilman: He is an adverse witness and I
page 67 ~ have a perfect right to lead him.
By Judge Gilman:
Q. Is that a fact, Mr. Ballentine Y
A. Repeat the question.
Q. I will let him read your last answer. You said you
thought you ·could g·o to the left and you could not and you
turned to the right. What happened then?
A. I didn't hit 1Yir. ·Hagwood's car at all, but due to the
position of the car I could not cut to the left of 1\fr. Hagwood's car and went between Mr. Hagwood '·s car and the
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colored fellow's car, ·which was just to the front of Mr. Hagwood's car, and when I turned out from the rear to keep from
hitti~g Mr. Hagwood's car, it 'vas so close, when I put the
brakes on, I skidded .by the machine. I didn't see it until
after it ha;ppened.
Q. Did you hit ~Ir. Hagwood then? Is that when you hit
him¥
A. I suppose so.
Q. Don't you know? Do you mean you don't know whether
you hit him, or not?
A. I didn't lmow until after I got out and went back to
see.
Q. Did you know you had taken the side of his car off¥
A. I didn't take the side of the car off.
Q. The running boa1·d 1
A. I didn't take the running board off.
page 68 ~ Q.. You did not?
A. Absolutely not.
Q. What did you take off your car¥
A. Nothing.
Q. Nothing¥
A. It bent the corner of the right front fender and broke.
a hole in the windshield, and tha.t is the mystery of the thing,
the windshield.
Q. You didn't see the other ca.r at allY
A. Not until I was on it.
Q. And you skidded into it~
A. Absolutely.
Q. How far did you skid Y
A. I guess fifteen ·Or twenty feet before I stopped.
Q. Hbw far beyond the colored man's car did you go before
you stopped?
A. I gues.s about the· length of the car.
Q. Aibou t the length of the car 1
A. That includes the skidding and the stopping of the car
from the time I shoved the brakes on 1
Q. How fast were you going¥
A. I guess about eighteen or twenty miles an hour.
Q. You were driving practically a new Buick?
A. I could not say about that..
Q. It worked all right, did it not?
paeg 69 ~ A. As far as I know, it did.
Q. Had· good brakes 1
A. As far as I know.
Q. And good lights Y
A. Good lights.
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Q. And there was nothing to prevent you from seeing the
car that you say was in the middle of the road¥ You say
that you could see the light¥
.
.
A. I saw the'light on Mr. Hagwood's car, but I didn't see
·
. any other light.
Q. And. that was very near the other car¥
A. It was not beyond.
.
Q. Come down here and place the cars about how you think
they were. We will assume this is the direction of Portsmouth and this is Bowers Hill, and this is M.r. Hagwood's
car like this (indicating on diagram). This is the ditch, we
'vill say, to the left, and this is the diteh to the right of the
Bowers Hill Road.
A. lt is a narrow road, and Mr. Hagwood had his car setting towards the center, facing Portsmouth, and the other
car was in this position, almost to the front of Mr. Hagwood's
car, to the best of my knowledge, and ~Ir. Barnes, when he
came back in the rear, I c.ould see the light on his car, and
·if you gentlemen have drove a machine I guess you will plainly
see what I am driving at. '\¥hen I came down on
page 70 ~ the righthand side I saw a taillight and naturally
it threw my lights across the road over towards
the ditch and I saw nothing at all here of this machine, and
when I came around I thought I could pass around the ·side,
hut when I got up to the :back of the car, when I turned out,
it was ·SO close I could not stop in time to keep from hitting
·Mr. Hagwood.
.
Q. Ls that the direction your car hit (indicating)¥
A. Yes.
Q. You had come up on your proper righthand side¥
A. Yes.
·
Q. And your lights threw at least two hundred feet ahead?
A. Not hardly that.
·
Q. They were not throwing that far Y
A~ Not hardly.
Q. You tell the jury your lights were not throwing that
far ahead1 ·
A. I cion 't know whether they thro'v that far ahead.
1\Ir. ·Crocker: flow does he know ho'v far they were throwing1
· The Witness : I don't know.
By Judge Gilman:
Q. You came up on your right side and saw the light ove1
in the, center?
.
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A. Yes.
Q. How far away were you thenf·
A. When I saw the light I was going about thirty-five or forty miles an hour, and I slowed down.
Q. Ho,v far away were you~
A. I guess about a block or so.
Q. Then you saw the light, and then you pulled over to
your left to -attempt to go around Hagwood's carY
A. Yes.
Q. And then you ascertained you could not get around.
How far were you from the Hagwood car when you ascertained you could not get around 7
A. I guess about twenty feet.
Q. Then you pulled to your right'
A. Pulled to the right.
Q. You were then at least twenty to twenty-five feet from
the colored man's car a.t that point, were you 1
A. I .guess about t'venty or twenty-five feet.
Q. And you were going how f·a.st at that time?
A. About eighteen or twenty miles an hour, not over
twenty.
Q. And you continued and skidded twenty feet and went
about a carlength of this car?
A. No, I didn't sldd hventy feet .

page 71 ~

.

1vfr. Crocker: He didn't say he skidded twenty feet.
1\Ir. Martin: We object to :being interrupted.
The Court: Counsel oug·ht to be more careful.
page 72 ~ :rvrr. ·Crocker: But 'vhen he quotes the witness
I want him to quote him correctly.
Judge Gilman: I am willing for him to read the answer.
The ·Court: He ought to be very careful to 'quote the
witness correctly, but the jurors are the judges.
Judge Gilman: I am perfectly willing to have his answer
read. My recollection is he said he skidded eighteen or twenty
feet.
The Court: What did you say 1
Mr. Crocker: My objection is addressed to the ·Court.
\.Vhen lawyers quote witnesses, before they go on to something else, I want to know whether it is what the witness
has testified to.
By Judge Gilman:
Q. How far did you skid¥ You were about twenty feet behind the Hagwood car?
A. When I went up. behind Mr. Hag·wood's car like this,
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in this position, I turned out, and naturally it threw the car
in this direction, and when I turned out I guess possibly run
a little ways before I even saw this car, and then I shoved
the brakes on and went about like that and stopped (indicating).
page 73 r Q. Then you did go between the cars, did you
not1
A. I got between them, yes.
Q. Assuming this car was parked sufficiently on the lefthand side of the road for you to get between, which car did
you strike?
A. This car over here.
Q. The colored man ',s car 7
A. Yes.
Q. Where did you strike him?
A. I don't know.
Q. And you went one car length approximately by his
car 1 Is that where your automohile went Y
A. I went from the rear of this colored man's car out to
the front. The ·back of my car was about even with the front
of his.
Q. :Wir. Ballentine, I believe you said Mr. Barnes, the
owner of the car, 'vas sitting opposite you on the front seat?
A. Yes, sir.
Q. Did he say anything to you or warn you about that carY
Did he warn you?
1\fr. l{anter: I object to that, if your Honor pleases. I
don't think it is proper evidence.
By Judge Gilman:
Q. Did Mr. B·arnes say anything to you?
page 74 ~

The Court: Why'
Mr. Martin: It is perfectly proper to show that
he was warned as he approached the car and that there was
danger up there.
The Court: Just answer the question.
A. He told me to slow down, that there was a light ahead,
and so I did.
By Judge Gilman:
Q. You remember testifying on June 27th, 1927, in this
case, do you not Y
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A. I don't remember exactly what I said, what I might
happen to have said down here.
·
Q. I am .going to ask you if you didn't say this with reference to what M·r. B~arnes said: ''I was running about twenty
·miles an hour and Mr. Barnes said, 'Look out. There is a
red light'.''
A. That is what I said.
Q. He did say that, didn't he 7
A. Absolutely.
Q. What time of night was it, :Nir. Ballentine f
A. I think around ten or ten-thirty.
Q. February of last year, is that righti
A. I think it was February 25th.
Q. 1927?
A. 1927, yes.
page 75 ~ Q. What did you do, 1\Ir. Ballentine, after the
accident?
A. Well, we got .out and discovered 1\rir. Hagwood was
dead, and Mr. Carstens came in and reported it to Justice
Duke and then went down to 1\tir. Snellings and he came out,
and I stayed out there where the accident happened.
Q. That was on the Bowers Hill Road, a. public highway
in the ·County of Norfolk, was it not 1
A. Yes, sir.
CROBS EXAl\tiiNATION.
By 1\tir. Kanter:
Q. Mr. Ballentine, you and your friends, Mr. Barnes, and
the deceased, J\IIr. Hagwood, had left Portsmouth approximately at the same time in two vehicles, two automobiles; is
that not true?
A. Yes, sir.
Q. In one of these automobiles there was yourself and
Mr. Barnes, that is, in his car1 Had you started out with
Mr. Barnes?
·A. I went with 1\rfr. Hagwood.
Q. You really started out in his car f
·A. Yes.
Q. What sort of car was Mr. Hagwood driving?
A. I think it is a R-ollins.
Q. A Rollins?
page 76 ~ A_. Yes.
·
Q. Who was in the car with you and Mr. Hag-.
wood when you started out?
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By the Court:
Q. You mean R-a-1-e-i-g-h?
A. No, R-o-1-1-i-n-s.
By J\iir. I(a.nter:
Q. Who was in the car 'vith you when you started out on
this trip?
A. Mr. Hagwood.
Q. The gentleman who was killed 1
A. Yes, and ~Ir. Rodman and myself.
Q. Who 'vas in the car with Mr. Barnes?
A. 1\fr. Campbell, J\ilr. Carstens and ~ir. vVhitaker.
Q. lVIr. Barnes was at that time driving his own car, which
was a Buick 1
·
A. Yes.
Q. You started out and 'vent out on the public roads around
Portsmouth on a pleasure ride that night; is that correct?
A. Yes.
.
Q. You had driYen out from Portsmouth about what time
in the evening'
A. I think between seven an_d seven-thirty.
Q. You had kept pretty near each oilier in your driving
the two cars?
page 77 } A. Yes, sir.
Q. When you got out somewhere this side of the
Dity, near Bowers Hill, you got out of Mr. Hagwood's car
and got in ~fr. Barnes' car, did you not?
A. Yes .
. Q. Mr. Hagwood's car and 1\fr. Barnes' car 'vere then approximately at the same pl·ace?
A. They both had stopped.
~- About how far from the scene of this accident that occurred later were the two c.a.rs stopped in miles, approximately, the best you can remember?
A. You mean where 've stopped before the accident happened?
·
Q. Before the acciaent happened, yes Y
A. I guess ·about two miles.
Q. Did you ask l\Ir. Barnes to permit you to drive this
Buick car?
A. I asked him to let me try it out.
. Q. You knew he had just gotten it and you wanted to try
1t out?
A. Yes.
Q. Had J\ifr. Hagwood proceeded ahead of your carf
A. He started off ahead of us.

,--

-
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Q.. About how far ahead of you was he approximately, when
von started to drive this Buick carY
•
.A. I .guess about a couple .of miles.
page 78 }- Q.. He was a good distance ahead of you 1
A. Yes.
Q. As you proceeded •back towards Portsmouth in this
Buick car, and in the car was l\Ir. Barnes, who was sitting
opposite you, yourself and the gentlemen· in the rear seat 7
A. Yes.
Q. What roads were you proceeding on towards Portsmouth?
·
·
A. What?
Q. What road did you take?
A. The Bowers Hill Road.
Q. A concrete road 7
A. No, it is not concrete.
Q. A dirt road Y
A. It is a hard surface road but not concrete.
Q. It ·is not a regulation state highway?
A. No.
Q. Was it dark?

A. It was real dark.
Q. It was a real dark night?
A. Yes.
Q. What time was it just prior to the accident Y
A. You mean at the time the accident happened?
Q. Yes.
·
A. Between nine-thirty and ten-thirty.
.
Q. Yon were driving along the road and Mr.
page 79 }- Barnes was sitting next to you? ·
A. Yes.
Q. What was the first thing that b~ought to your attention
the fact that there was something in the road to obstruct· the
passage of your car?
A. The light on the rear of l\1:r. Hagwood's car:
Q. Did you know that it was his car then Y
A. No.
Q. You just s·aw a red light in the road?
A. Yes.
Q~ How far were you ahead of it when you saw it firstY
A. I guess a half mile. ·
Q. ·Could yton tell whether it was on the lefthand or righthand side or in the middle Y
A. No.
Q. You proceeded down the road, and saw this light in ad-

--

-
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·vance. When was the first time that you saw or could tell it
was not pJ.aeed in the road properly T
A. I could not see until I was nearly on the car.
Q. Then you realized it was plooed somewhere on the road,
but not on the righthand side Y
.
A. 1res, sir.
.
Q. Where was the car actually in the road when you saw
it?
A. Where was the car?
·
Q. Yes. Say this is the left side ·and this is the
page 80 ~ right -side, with reference to these two sides, where
was the car situated on the road Y
A. The right side of the car was practically in the center
of the road.
Q. It was towards the left of the center of .the road, in
other words Y
A. The right side· was about in the center.
Q. Where was the left side of the carY
A. That was on the lefthand side of the road.
·Q. This car was stationed practically 'in the left center of
the road?
A. Yes.
Q. Was it at that time 1\!Ir. Barnes yelled to you to look
out for the IightY
·
1\fr. 1\{artin: We object to his leading him. He is his own
witness.
Mr. Kanter: That is true, but he has testified-:Mr. Crocker: No matter whose witness he is, this is· on
cross examination.
Mr. Kanter:· He was put on as their witness and we are
cross examining him.
.
Mr. Martin: We put him on as an adverse witness, and
unless he is proving adverse to you you have no right to lead
him.
.
.
page 81 ~ By Mr. Kanter:
Q. I want you to tell the jury just exactly what
occurred the best way you lmow how and truthfully, and that
is the way you are going to tell it. When was it Mr. -Barnes
called your. attention, as you have testified, that there was
a red light in the road and to look out Y
A. I guess it was a half mile awa.y when the car-when I
first saw it, and I suppose he saw it at. the same time I did.
Q. 1[ou saw the red light?
A. 1res,. and like I told Mr. Gilman, I guess I was making
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·thirty-five or forty miles, and he said, ''Slow down. There
is a red light", and so I did.
Q. And y.ou proceeded, as you stated heretofore, along
the road at about eighteen or twenty miles Y
A. Not over twenty; not over twenty miles 'vhen the accident happened.
.
Q. When you got to this place where the cars were, did you
ever see the colored man's car until the collision took place?
A. No. ·
Q. The only thing you saw was this car 'vith the red light 1
A. Yes.
Q. vVhen you sa'v the car with the red light and you were
within a few feet of it, 'vhat did you do Y
A. Shoved the brake on.
Q. Which way did you turn your car, to the
page 82
right?
A. When I first sa'v the red light1
Q. Yes.
A. Turned it to the left in between the cars to keep from
hitting either.
·
Q. You didn't .know there 'vas a car on the right and you
turned to pass the car on the leftha.nd side?
A. Yes.
Q·. And that is the time you ran int{) the back of this colored man's -car?
A. Yes. ·
Q. And that is the time :Mr. I-Iagwood was struck?
A. Yes.
Q: Did you nave that car under pl'loper control, ::M:r. Ballentine, when you 'vere driving 1
A. Yes.
Q. Did you have your lights properly bun1ingf
A. The lights were burning.
Q. Now, you say that you operated the car and drove it into
Portsmouth. Did 1\{r. Barnes haVe any control over t11e operation of that car 'vhile you were driving it, or were you driving it yourself and under your own control?
A. He was the o'vner of the car but I was driving it.
Q. You were driving it?
A. Yes.
page 83 ~ Q. And it was at your request that you were
driving the car f
A. Yes, sir.
Q. Did he have any right to tell you what you should do
with the car or did you consider you had sole supervision
over the operation of the car at that time?

t
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.A. We had a point of desHnation we were coming to.
Q. You were coming to Portsmouth 1
.A. Yes.
·
Q. With reference to fue speed at which you were driving
the. car, was that in your sole control, whether you were to
drive it fast or slow¥
.A. You mean if I had control over the speedometer movement?
Q. Yes, did you have sole control over the speed of the car
while you were operating it f
·.A. I had control of the speed, sure.
Q. Was there anybody in the road at the time ·besides ~Ir.
Hagwood, who was killed, any.body standing around the colored man's car at the same time, or do you knowY
A. I don't know.
Q. You don't know that at allY
.A. No.
Q. Have you a driver's permit to operate a car 7
A. Yes.
Q. How long have you operated an automobile,
page 84 ~ J\llr. Ballentine~
A. I guess about five or six years.
Q. When you go into the driver's seat to operate the car
you knew how to operate it all right?
A.· Yes, sir.
By the Court :
.
Q. Whaf is your business?
.A. Boiler maker.
Q. Where do you work 1
A. At the .Seaboard.
By J\IIr. Kanter:
Q. Did J\IIr. I-Iagwood 'vork there before his death 7
A. Yes, sir.
Q. And Mr. Barnes1
A. Yes, sir.
Q. You were all very intimate friends?
A. Yes.
H. l{. CARSTENS,
swiorn on behalf of the plaintiff, testified as follows:
J\IIr. Crocker: vVhose witness is this, yours or ours Y
J L. dge Gilman : Both.
page 85 ~ J\IIr. Crocker: I just wanted to know.
Judge Gilman: We both summoned him.
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By Judge Gilman:
Q. Your name is H. K. Carstens?
A. Yes, sir.
Q. You live in the City of Portsmouth, Mr. Carstens?
A. Yes .
.Q. You are acquainted with the defendant, and others, I
believe, aren't you?
A. Yes.
Q. Mr. Carstens, did you go to Bowers Hill in February
of 1927, with Mr. Barnes?
A. Yes, I was in the car.
Q. What time did you leave Portsmouth?
·
A. It must have been around seven-thirty, something like
that.
Q. tSeven-thirty?
A. Yes.
Q. Whose car were you in?
A. Mr. Barnes' car.
Q. And you went to Bowers Hill f
A. Yes.
Q. Ho'v long did you stay at Bowers Hill?
A. I don't know. I suppose we were gone
page 86 ~ about an hour or an hour and a half riding around. ·
Q. Then you started home, did you not?
A. Yes.
Q. To Portsmouth?
A. Yes, sir.
Q. Did you return in 1Ir. Barnes' car?
A. No, sir; I was in 1\ir. Hagwood's car coming back.
Q. What happened on your 'vay hack?
A. "\Ve 'vere coming back, .and 've came to a. cross road and
this colored man was coming towards us and he sto,pped up
in this cross road and drove up there, and 1\!Ir. Hagwood
thought he was going to stay there long enoug·h for us to get
past because 've were close up on him, and instead of staying there the negro backed out and Mr. Hagwood tried to
Rtop his car but. could not and he turned to the left of the
road and scraped the fender of the colored man's car, and
w·e stopped there to get his number, and while we were getting his number the other car came up and struck him.
Q. You were standing where at the time of the accident,
· N[r. Carstens?
A. On the Iefthand side at the rear end.
Q.. Getting the man's number, I believe?
A. Yes.

-------
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Q. vVnere was ~ir. Hagwood standing?
A. Right opposite me on my left.
Q. ·Come do'vn here, please, ·sir. Assume this
is Portsmouth and this Bowers Hill. Place the colored man's
car after you stopped.
·
A. When the colored man stopped he stopped on the righthand side of the road.
.
Q. This is the colored man's car on the righthand side going to Portsmouth Y
A. Ye-s, and 1Yir. Hagwood stopped on the lefthand ·side.
Q. ~ir. Hagwood was on the lefthand side Y
A. Yes.
Q. How far behind the colored man's car, Mr. Carstens¥
A. I should judge around twenty feet, something like that,
possibly more.
Q. Around twenty feet or possibly more?
A. Yes.
Q. Take- tha.t pencil and point out about where you were
standing with reference to the colored man's car?
A. I was standing in the rear here, and Mr. Hagwood was
standing opposite me there (indicating).
Q. Then what happened?
A. The next thing I knew this other car had crashed in and
I didn't have time to see anything of anything else.
Q. You didn't have time to do what?
A. L didn't have time to see anything because T
page 88 } had my back to the car.
Q. What happened to you Y
A. It knocked me over in the ditch here.
Q. Knocked you over in the ditch?
A. Yes.
Q. What happened to ~fr. Hagwood?
A. The car struck him.
Q. And the result of that was what?
A. Killed him.
Q. How far did the Barnes car go after striking him.
Place it up there where it stopped.
A. I could not say definitely ·becauseQ. About how ~ar? I know you can't say definitely.
page 87 }

By the Court:
Q. What did you say, because wha.t?
A. I say because I could not say definitely, but not ver\
far, possibly twenty or twenty-five feet, somewhere along
in there.
7

,-
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By Judge Gilman:
·
·Q. Were either of the cars damaged, 1\lr. Carstens Y
A. I didn't see either car.
Q. You didn·'t notice Y
A. Not afterwards, with the exception of Mr! Barnes' car,
the fender was bent, and we had to straighten it up, straighten
up the fender, before we left.
page 89}

CROSS EXA:MINA TION.

By Mr.. Kanter:
Q. 1'Ir. Carstens, you were with this party who started out
from Portsmouth 1
A. Yes.
Q. You changed places at the same time lVIr. Ballentine
did?
· A. Yes.
Q. In other words, he went in ~Ir. Barnes' ·car and yon
got out of I\ir. Barnes' car and went to Mr. Ifagwood 's car·?
A. Yes.
Q. And you all got down the road to a point where there
was a colored man apparently backing a car out of a lane~
A. Yes. He was going in the lane when we first saw him.
Q. He was going in the lane when you first saw him Y
A. Yes.
Q. And then he started out again~
A. Yes.
Q. 1\IIr. Hagwood, the person 'vho was killedA. Yes.
Q. Was the gentleman who was driving the car in which
y;ou were sitting?
A. Yes.
Q. ·no you remember what kind of car it was?
A. A Rollins.
·
page 90 } Q. A Rollins car~
A. Yes.
Q. When this colored man started backing out of the lane,
lvir. Hagwood'·s car struck him?
A ..Yes.
Q. ·And did some slight damage that didn't amount to anything?
A. Yes.
Q. Notwithstanding that; 1\fr. Hagwood placed his car in
the middle of the road, did he not?
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A. No, it was not in the middle of the road but to one
side.
Q. To which side 1
A. Towards the left.
Q. Towards the leftY
A. Yes.
Q. He was wa.y over on the left side of the road; is that
correct f vVho was in the car besides yourself and Mr. HagwoodY
A. With meY
Q. 1Yir. Campbell, wasn't it~
A. No, 1\!fr. R<>dman.
Q. 1Yir. Rodman~
A. Yes.
Q. Didn't lVfr. Rodman caution Mr. Hagwood
page 91 } about leaving his car in the road~
A. Yes, he said something about pushing the
car over when we 'vere down getting the license number.
Q. A~d in spite of that ~Ir. Hagwood went over to the
colored man's car1
A.Y~.
.
Q. Whose car 'vas on the righthand side of the road Y
A. Yes, sir.
Q. A little bit jn front of A1r. Hagwood's car¥
A. Yes.
.
Q. And you went over to take his license number?
A. Yes.
Q. And you were standing there behind his license Y
A. Taking his number.
Q. The red light was just over the license, .wasn't it¥
A. I don't remember.
Q. Do you :recall you testified before you blocked off the
rear light from anybody approachingi
A. I said I stood behind the light.
Q. And your standing behind this red light would block off
the view of the light from any car approaching Y
A. I suppose it would. I didn't notice it at the. time.
Q. It was a very dark night, wasn't itY
A. Yes, sir. We had a storm that night.
Q. You had a storm that night¥
page 92 } A. Yes.
Q. Ho·w long were you there with this colored
man, a short time Y
A. A few minutes.
Q. Just a very short time¥
A. Yes.
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Q. And you say the only thing you recall after that was
there was a collision¥
A.. Yes.
Q. And it threw you into the ditch?
.
A. Yes.
Q. What did 1\fr. Hagwood say 'vhen 1\fr. Rodman cautioned
him not to leave his car on the lefthand ·side of the road, do
you recall?
A. I don't remember what he said, but I think he said
~omething about getting the colored man's number first.
Q. There 'vas nothing to prevent his having driven his
car ahead of the colored man's car and parking on the right.
hand side?
A. When we were getting the colored man's number the car
was stopped.
Q.. He could have driven over on the righthand side of the
road?
A.. Yes, by starting the car up again.
Q. It was in perfect running condition, and not
page 93 ~ sufficiently damaged to keep it from being driven
ahea~?
·
A. I don't know about that. I don't know whether they
drove the car back, or not.
Q. As a m·atter of fact, after the accident occurred, they
drove it off under its own power 7
A. I don't kno,v.
Q. You don't know that even¥
A. _No, I ~idn't stay there.
Q. Was there anybody in the car, Mr. Hagwood's ear, when
he left it on the lefthand side of the road 1
A. No. All three of us got out.
Q. You all three got out?
A. Yes.
Q. You -sa.'v the collision between l1:r. llagwood 's car and
the colored man's car?
A. Yes.
Q.. What was the type of the collision when these two cars
came together?
A. The right front part of Mr. Hagwood's car hit the rear
nnd of the colored man'·s car.
Q. The right front fender?
. ..!\.. Yes, sir.
Q. Then, as a matter of fact, 1\ir. Hagwood didn't take
heed. of the warning of 1\{r. Rodman?
A. No, he didn't move it.
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By Judge Gilman:
Q. He didn't have time to move it, did he 1
A. I don't know that. He could have moved it if he had
taken time.
Q. You had to get in the ditch, I believe you said Y
A. Yes.
Mr. l{anter: We are talking about before the collision
occurred.
Judge Gilman: They 'vere both right together.
!tir. Kanter: No. There was an appreciable time.
By Mr.. Crocker:
Q. When l\ir. Hagwood got out of his car to go over and
get the number of the colored man, he had plenty of time
to drive on the righthand side of the road, did he not?
A. Nothing to prevent him.
Q. There was nothing to prevent him Y
A. No.
page 95

~

AN:NIE ASHWORTH IIAGWOOD,
sworn on behalf of the plaintiff, testified as fol-

lows:
By Mr. Martin :
.
Q. Will you tell the jury, please, your name and where you
live, your own name and 'vhere you .live 9
A. Annie A!shworth Hagwood.
Q. You are the wife of Morton L. Hagwood, deceased, are
you not?
A. Yes, sir.
Q. How long were you ma.rried before his death 7
A. Ten years.
Q. Have you any children Y
A. Yes. I 'vas married twelve years if he had lived until
April.
Q. Have you a child Y
A. Yes, I have a little girl.
Q. How old is the little girl now?
A. She will be ten in August.
Q. What was the business your husband was engaged in f
A. Electric welder in the .boiler shop of the Seaboard.
Q. Was he a steady worker, or not?
A. Yes, sir.
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Q. What were his monthly earnings Y
A. Between $160.00 and $170.00.
Q. What did he do with his monthly earnings t
page 96 ~ A. Gave them to me.
Q. Was he a good husband, or notY
A. Grand. I could not ask for any better.
Q. Did he, or not, take care of you and his child Y
A. He was my sole support.
Q. What about the relationship between him and his little
daughter; were they good or bad, or not 1
A. Grand. ·He was devoted to her and she to him.
Q. How old was he¥
A. Thirty-five.
Q.. How old were you, and ho'v old are you now Y
A. Thirty-two.
OR08S EXAMINATION.

By Mr. Crocker:
Q. Mrs. Hagwood, your hus·band and the gentlemen who
were with him when this accident occurred were all good
friends?
A. As far as I know.
Q. As far as you know?
A. Yes.
Q. There was no kind of enmity behveen them?
A. No.
Q. As far as you know they left in two cars to go out on
a friendly trip?
A. I didn ,.t know anything ·a.bout that.
page 97 ~ Q. You do know they were friends?
A. I thought they were, as far as I knew.

DR. J. L. LEAiill,
sworn on behalf of the plaintiff, testified as follo.ws:
Examined by Judge Gilman:
Q. You live in Norfolk ·County and you are coroner of Norfolk County?
A. Yes.
Q. And a practicing physician?
A. Yes.
Q. Did you view the body of ~Ir. Hagwood sometime in
February of last year?
A. Yes.
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Q. Will you describe to the jury, the best you can remember, his injuries and what caused his death Y
.
A. The cause was a fractured skull. He had other injuries that I don't remember, but that was the cause of his
death, and his jaw wa:s broken.
Q. What did you say about his jaw~
A. ·His ja'v was broken, and his left hip had a
page 98 }- cut over it.
CR.OSS EXAMINATLON.
By Mr. Crocker:
Q. You, of course, didn't see the accident Y
A. Sir?
Q. You didn't see the accident yourself?
A. No, and know nothing about it.
Q. You know nothing about it?
A. No.
Note : Plainitff rests.
:Wir. I{anter: We would like to read into the record, if your
Hono1· pleases, the testimony given by lVIr. H. V. Campbell
at the last trial as he has since died.
Mr. ~iartin: Th~t is agreeable to us.
Note: The testimony of H. V. ·Campbell, given on the trial
of this case, June 27th, 1927, is read to. the jury as follows: .

.
''H. V. CAl\1PBELL,
· swon1 on behalf of the plaintiff, testified as follows:
page 99 } Examined by Judge Gilman :
Q. Your name is If. V. CampbelU
A. Henry V. Campbell.
Q. H. V.1
.A. H. V. Campbell.
Q. ~ir. Campbell, you were with ~ir. Barnes, I believeY
A. Yes, sir.
Q. Where did you join Mr. Barnes f
A. At the gas house, at Sixth Avenue, I believe, the station.
there.
Q. At what time f
A.· I judg-e about seven o'clock or a little after.
Q. Who was operating 1\'Ir. Barnes' carY
A. When we went out?
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Q. Yes.
A.- Mr. Barnes.
Q. Was tP,a t his car?
A. Mr. Barnes' car, I suppose. He said it was.
Q. Who said it was?
A. I reckon it was 1\{r. Barnes' car. He was driving it.
Q. I understood you to say he said so?
A. I understood him to -say that.
.
Q. J\tlr. 'Campbell, where did you then go?
A. Went up the Suffolk Boulevard and turned in coming
up the Bowers' Hill Road.
page 100 ~ Q. What time did the accident happen Y
A. I judge about ten or a quarter past ten
o'clock, coming towards Portsmouth.
Q. Mr. Barnes was with you on the front seat at the time
of the accident, I believe, and 1\{r..Ballentine was driving it
back?
A. Yes, sir.
Q. :1\Ir. Barnes was with you 7
A. Yes.
Q. Where were you sitting?
A. I was sitting in the back seat.
Q. What first attracted your attention to the accident¥
A. Breaking of the glass.
Q. Of your car f
A. Just like slapping your hands together is all I heard,
Erud the machine stopped and the glass fle'v back in my face
from the 'vindshield.
Q. That is all you know about it 1
A. That is all I know.·
CROrSS EXA1\£INATlON.
By ~fr. Kanter:
Q. When you stopped the car after the accident, how did you
see the position of the cars in the road?
·
A. One car was on the lefthand ·side and the other on the
right, Mr. H-a.gwood'-s car on the left and the
page 101 ~ darkey's ear was ou the righthand side.
Q. Now, how far did Mr. Ballentine's car go
after the impact took place?
A. I judge about the length and a half of his car because
. when he stopped his car it didn't jolt me out of the seat,
but I don't know how it struck or anything, as far as that is
concerned.

B. B. Barnes, et al., v. R. E. Ashworth, Admr.

87

Q. Was he driving at a reasonable speed and in a reaso_!lable manner at that timeT
A. He was making about twenty miles, twenty to twentyfive miles at the most.
Q. You say it didn't even jolt you out of your seat when
he applied his ·brakes f
A. It did not.''

C. H. RODMAN,
s'vorn on behalf of the defendants, testified as follows:
liJxamined by l\fr. Crocker: .
Q. Your name is C. H. Rodman, is it not1
A. Yes.
Q. Talk so these gentlemen can hear you,
page 102 ~ please. What is your occupation, Mr. R.odman 7
A. Coach ca:rpenter.
Q. Whatf
A. Coach carpenter.
Q. By 'vhom are you employed?
A. The S. A. L.
Q. The Seaboard Air Line?
A. Yes.
Q. You were a friend of Mr. Hagwood's, Mr. Barnes' and
!-Ir. Ballentine's, too, 'vere you not?
A. Yes.
Q. Were you, or not, in one of the two cars that had the
accident?
A. Yes, sir.
Q. Who were you with?
A. I was 'vith ~fr. Hagwood.
Q. With Mr. Hagwood?
A. Yes.
Q. You were acquainted with Mr. Barnes and Mr. Ballen·tine?
A. Yes.
Q. Where were you riding in the carY
A. I was riding with Mr. Hagwood in the front seat.
Q. Tell the jury 'vhat happened first of any consequence
that evening. It was at night this happened?
A. Yes.
page 103 } Q. Was it dark 7
A. Yes, sir.
Q. There had been a st.orm that night, had there not 7
A. A storm between nine and nine-thirty.
Q. And it was a clark night anyway?

r
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A. Yes.
-Q. All right.
A. I was riding with !tir. Hagwood. He asked me to take
a ride with him. I was out at the gas station, and he asked
me to take a ride with him and I told him no, that I didn't
care about it that evening, that I was sick and he says to
me, "I am by myself and I would like to have a little company", and I said, "All right; if you will promise me you
won't stay out but a few minutes or a: half hour I will .go",
and he says, ''I will promise you''. He says, ''I won't stay
but a short while", and I said, "I am sick, have got a bad
cold and I don't w·ant to stay .too late'', and he rides out
towards Bowers Hill and turns around .and starts back, and
this colored man's car was crosswise .of the road ·bY. the colored church up there on the other side of Alexander's and
l\1:r.-I said, "~Ir. I-Iagwood, look out, there is a red light
ahead of you", and he said, "l see the light", and he sla,pped
the brakes on and hit the car crossways of the road, and I
suppose he went eighteen inches after he hit it, and we jumped
out of the car and co~enced arguing with him
page 104 ~ about the fender, and the other car cut across
the road, just ·about fifteen feet across, and they
kept on arguing about the fender and I said, "Mr. Hagwood,
you had better move your. car. It is .on the wrong side of
the road,'' and he says, ''There is plenty of space'', and I
didn't say anything more to him, and in about ten to fifteen
minutes after that I saw this other car show up: I didn't
know whether it 'Yas ~fr. Barnes' car or whose, and I said,
"Look out for the light", and he was leaning on the running
·board looking towards Bowers Hill, and just as Mr. Barnes
turned around he raised up and it hit him and turned him
over.
Q. After you gaye l\1:r. Hagwood warning the first time for
him to move it more on the right side of the road, was there
t~me for him t.o do that had he heeded your warning?
A. Oh, StJre. If he had moved his car there would not
have been any trouble at all.
Q. Will you come down here? We will assume this indicates the Bowers Hill R.oad, this indicates the direction of
P·ortsmouthA. You want me to place the cars~
•
Q. First the colored man's ·car. I want you to place the
cars at the time of the collision with 1\fr. Barnes.
A. After the collision?
·
.
Q. At the time of the collision with J\IIr. BarneP'
·
·
page 105 ~ car.

•
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The Court: You mean just before the collision?
}fr. Crocker: Yes. I don't mean at the time of the collision with the colored man's car originally.
A. I can place the colored man's car at the time Mr. Hagwood hit him.

By ~Ir. Crocker:
Q. All right.
A. That is the position (indicating).
Q. That is the first collision~
A. Yes.
Q. Put them at the places they were just before the second
collision. Is that the colo reel's man car?
A. Yes.
Q. Whose car is this1
A. Mr. Hagwood's.
Q. Where is ~:fr. Barnes' car?
A. ~fr. Barnes' car cut around this car to go through.
·Mr. Carstens was standing behind the colored man's car.
Q. Where was 1\:fr. Hagwood standing?
A. He was leaning on the running board. ·
Q. Of whose car 7
A. The colored man's car.
Q. Were those men you mentioned between the approaching car and the red light on the carpage 106 ~ A. No, sir.
Q. Could the red light have been seen on the
colored man's car 1
A. There 'vas no red light .. They could not have seen it if
there had been because ~fr. Carstens was taking the number
of the car.
Q. I am asking you if there was a man between where the
taillight was ,and the approaching car¥
A. ~ir. Carstens.
Q. vVhat was l1e doingf
A. Taking the number of the license.
Q. Leaning over itf
A. And ~Ir. Hagwood was leaning over the running board,
and 'vhen the other car shot around lvfr. Hagwood's car lw
rose up.
Q. Here is what I would like for you to do-l will ask you
where was Mr. 'Carstens¥
A. He was rigl1t behind the light on the colored man's
car.
·
Q.. What was he doing?

-.
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A. Taking the number of the license.

· Q. What was his position Y

A. Leaning down this way (indicating).
Q. Where was Mr. Hagwood Y
A. Leaning· on the running .board. _
Q. On whose carY
A. Of the colored man's car, looking towards •
page 107 ~ the other car that was approaching.
Q. The Barnes car was coming, I believe you
·
said, from that direction Y
A. Yes.
Q. How far did the Barnes car goY Show what its conduct was, the B·arnes car, from the time it came up until the
time it stopped Y
A. Well, it cut around this ·car like that.
·Q. And the collision took place between what cars Y
A. Struck Mr. Hagwood's, hit the two cars, and rolled
him.
·
Q. How far did they go afterwards Y
A. I don't think over eighteen or twenty feet, something
like that.
Q. How did Mr. Hagwood's car finally get back to town, do
you know?
A. I don't know. I left a~ soon as the Coroner's jury got
through. I was sick.
Q. The impact of the colorer man's car was the only inipact that the Hagwood car had 1
A. Yes.
·
Q. Did that disable his carY
A. ·Only hent the fender.
.
Q. Was ther~ anything to prevent 1\{r. Hagwood being able
to move his car up to the proper side of the road Y
A. No, sir. I asked him to move it.
page 108 ~ Q. My question was was there anything to P.revent him?
A. No, sir, not a thing in the world.
CROS8 EXAMINATION.
By Mr. Martin:
Q. I understood you to say the colored man 'vas turning
around, was he?
A. He was cross,vays of the road on an angle of about 50°,
something like that.
Q. And the car you were in struck the rear of the colored
man's carY
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A. Yes.
Q. And stopped 1
A. Yes.
Q. And as soon as the car yon were in stopped, all three
of you people jumped out'
A. Yes, sir.
Q. And ran over to the colored man's car as quick as you
could to get the nu.m.b_er?
A. Yes, sir.
Q. And at that time the car you were in was practically
over here on the extreme left of the road, Mr. Hagwood's
carY
A. Yes.
·Q. You have placed it here (indicating} Y
page 109} A. Yes, sir.
.
Q. It was· over as far to the left ·as you eould
get itf
A. Yes.
Q. It was not in the middle of the road but over to the leftY
A. I suppose probably about a foot on the eoncrete.
Q. About a foot on the hard surface road at the left?
A. At the left.
Q. Was any part of the mir which you jumped out of off
the hard surface road to the left?
A. Yes, sir.
Q. .Come down here just a minute and stand there close to
the stenographer so the jurors can hear you. If this pencil
mark indicates the lefthand edge of the hard surface roadA. Yes.
Q. The car the deceased was driving was parked two wheels
on and two wheels off, w~as it not, after he hit him?
A. Yes.
Q. To the extreme left of the road?
A. Yes, sir.
Q. Part of it being entirely offi the hard surface?
A. Yes.
·
Q. And the colored man's car was on the extreme righthand side of the road as you placed this oo.r here t
page 110 } A. No, sir.
Q. Where was it?
A. Over here when he hit him.
Q. Where did it goY
A. It went across.
Q. To the extreme righthand side of the road Y ·
A. Yes, sir.
Q~ Let the yellow car .be the colored man's car and put it
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like it was. On the extreme righthand side then was the
colored man's car?
A. Yes.
Q. And on the extrerne lefthand side '\Vas the deceased's
carY
A. Yes.
Q. You put it a little bit in front of the deceased's car.
No one was left in the car? You all got out and ran to catch
the colored man?
A. Everybody jumped out of the ear as soon as he hit
him.
Q. You said one of the gentlemen was standing behind the
colored man's car, stooping over and taking the number of
his license 1
. A. Yes.
Q. Who 'vas that Y
A. :iYir. Carstens.
Q. \Vhat happened to him~
page 111 ~ A. It knocked him over.
Q. To the extreme right and in the ditch 1
A. He fell in the water.
Q. To the extreme right?
A. Yes, sir.
Q. Where were you?
A. I was standing back about six or seven feet from them.
Q. I understood you t0 say that. the car from behind, the
one Mr. Ballentine was driving, cut out from behind the deceased's car; is that right?
A. Yes, sir, he cut around.
Q. 'Cut around?
A. Yes, sir.
Q. Where did it stop?
A. Stopped about-I don't kno'\v, but about eighteen or
twenty feet from the other car.
Q. About eighteen or twenty feet in front of the colored
man's carY
A. Yes.
Q. If we mark that as eighteen feet, it would indicate the
space between the front of the colored man's car and the
back of Mr. Ballentine's car after the accident, would it?
A. Yes.
page 112

~

R·E-DIR.ECT EXAMINATION.

Bv 1\tir. Crocker:
·Q. Mr. Martin asked you, ~fr. ~<>dman, if, as soon as the
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collision occurred with the colored man's car, you all rushed
to get the number. That is true, but you still had time to
tell Mr. Hagwood he had better move his car?
A. Yes, sir, lots of time.
Q. Was :Nir. Hagwood's car moved after it stopped Y
A. We moved the car about three or four minutes after he
'vas hit.
Q. I say was ~{r. Hagwood's car moved at all from the
time of its contact with the colored man's car? You ·stopped
to get out, and that is when you warned him'
A. Yes.
Q. Was Mr. Hagwood's car e'\fer moved at all before Mr.
Barnes' car came up f
A. Had been moved 1
Q. Yes.
A. No, sir, it had not been moved at all.
By the Court:
Q. Where were you standing f
A. On the back of the colored man's car.
Q. On the back of the colored man's c.a.r?
A. Yes, sir, and when I saw the lights of the
page 113 ~ car coming, I stepped :back.

L. II. OAKl\tiAN,
s'vorn on behalf of the defendants, testified as folllw~:
IDxamined by 1\fr. !Canter:
Q. What is your full name and address, 1\tir. Oakhar?
A. L. H. Oakham.
Q. Where do you live~
A. 2126 Queen Street.
Q. Do you recall this accident that occurred last ~ear in
the winter, and if so, where were you at the time of the acI
cident, 1\fr. Oakham?
A. I was sitting in J\fr. Barnes' car.
Q. You were in the rear seat of 1\tir. Barnes' car?
A. Yes, sir.
Q. vVho was driving his oar at the time 1
A. :.Mr. Ballentine.
Q. 1\fr. Hagwood had started out with you gentlemen in
his own car, had he not?
A. Yes.
Q. And this collision occurred when you all
page 114 ~ were coming back to Portsmouth from Bowers
Hill?

,---------
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A. Yes.
Q. With reference to the driving of the car by Mr. Ballentine prior to the accident, was he driving at a reasonable
rate of speedY
·A. Yes, sir.
Q. About how fast would you say he was driving the car?
A. About eighteen miles.
Q. Did you see the accident when it occurred Y
A. No, sir.
Q. What brought it to your ·attention?
A. I was in the back seat with Mr. Whitaker and Mr.
Campbell, and they were talking, carrying on .a conversation,
a.ud I was listening to them.
Q. So you really didn't -see what occurred at .all 7
A. No .
. Q. You do know how £ar the car proceeded after the impact took place, or do you?
·
A. I suppose about ten to twelve feet.
Q. Have you any interest in this case except to come here
and testify Y
A. No, sir.

CROSS
page 115

~-By

EXA~IINATION.

Mr. Martin:

Q.. You spoke about the car you were riding

in going eighteen or twenty miles an hour, something like
that. Was it going about thirty-five or forty miles an hour
before the accident, or had it been running that fast Y
A. Not that I know of.
·
Q. Had never been running that· fastf
A. No, sir.
By the Court :
Q. Where do you work?
A. The Seaboard.

.
BROADUS B. BARNES',
one of the defendants, being first duly sworn, testified as follows:
Examined by Mr. Crocker:
Q. Your name is B. B. Barnes, is it not?
A. Yes, sir.
. .
Q. You are one of the defendants in this case Of
A. Ye·s, sir..
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Q. ~And the automobile which has been referred to as t~e
Buick driven by Mr. Ballentine was your property, was 1t
not?
page 116 } A. Yes, ·sir.
Q. Did you know 1\1r. Hagwood previous to
his death?
A. Very ·well
Q. He was a friend of yours 'vas he not 7
A. Yes.
Q. What kind of night was this the accident happened Y
A. A very dark night. I think it had rained previously
in the evening, and was kind of stormy, cloudy and dark.
Q. For the benefit of ·some of the people who might not
know the Bowers Hill road, what is the nature of. that road 7
A. Nothing but asphalt in the center of the road and everybody drives to the center.
Q. Is it crowned or flat?
A. What?
Q. Is it crowned or flatY
A. Lt has a crown on it of twelve feet of asphalt to the
top, I guess.
Q. Has it ditches on the side, or not?
A. Yes, sir, ditches.
Q. I would like for you to start at the point where you
left Portsmouth 'vith your friends the night of this accident,
and tell the jury just what happened Y
A. I had Mr. Oakham, Ivfr. ·Carstens, Mr. Campbell and
Mr. Whitaker with me when we left, and we left
page 117 } around seven-thirty and went down to the Suffolk Boulevard and turned into the Bowers Hill
Road, and I guess we were gone ·altogether an hour and a
half, and in the meantime there was a store up ~here and we
stopped and J\fr. Ballentine come up and got in the car with
me, and Mr. Carstens got in Mr. Hagwood's car, and they
came down ahead of us, probably ·fifteen or twenty minutes
or more, and 1\fr. Ballentine asked me to let him drive the
car and try it out. I had only had it a couple of days, and we
exchanged seats., and pro.bahly we had -gone two miles when
I noticed a red light and I called his attention to it and ·said,
''There is a car ahead'', and I guess we were driving around
thirty to thirty-fiv~.
.
Q. I would like for you to start a little back of where you
were and tell it again.
A. I say I noticed a light probably three or four hundred
yards ahead of me and I called his attention to it,. and when
I di4 Mr. Ballentine slowed down, and as he approached the
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car I think he wanted to pass to the left of the car, and as he
drove up practically ·behind the ear, and it is a crowned road,
and he was driving in the centerQ. ~Iaybe it will help you to come down here and use these
automobiles. Let this. yellow car be the colored man's car
and that one 1\tlr. Hagwood's car. VVhat 'vas the position of
the ears 'vhen you ,came up? Let this be the
page 118 ~ edg·e of the ditch.
.
A. The hard surf~ace is about twelve foot there.
Q. This is the road. You have got to include everything
there.
A. 1\'lr. H~owood's car was sitting in a position about with
the front-the right wheels hardly to the center of the road
to the left, and it looked to me as though it was turned in
that 'vay just as if he had hit the man and left it, and when
I came up the negro's car was to the right, over here, and
Mr. Ballentine was driving to the center of the road and
turned, and he sees that he don't ha.ve room there, and he
turned his car around in that manner, and when he gets
abreast of this car he notices the other car. ·We had not
seen it before he gets between there, and to keep from running in the back, both the fenders collided together and he
went over here I guess fifteen or twenty feet and stops the
car.
Q. Was there any light visible on the colored man's car~
A. No, sir, I don't think there was. I didn't see any light
at all.
Q. When you called ~Ir. Ballentine's attention to the red
light, did he heed your warning and slow down 1
A. Yes, he slowed down before he g·ot there.
Q. I believe you said 1\'lr. Ballentine was driving a.t his
own request?
page 119 ~ A. Yes, sir.
Q. Did he have the liberty of driving as fast
or as slow as he wanted to, or in· any manner he saw fit?
A. Yes, sir, absolutely up to him.
Q. Did you give him full control of the car?
A. Yes.
Q. After the Barnes car, your car, which Mr. Ballentine
was driv:ing, cut its lights around the right of the colored
man's car, at that point how far was it from there to the colored man's ear? When the Barnes' car cut its lights around
the end of the Hagwood car, how far was it to the colored
man's ear, I mean¥
·
.A... Barely the leng·th of the car because he barely had
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room to get .between the two. He was nearly abreast of it
·before he saw it .at all.
Q. If 1\tir. Hagwoo.d's car had not been placed in the position it 'vas, would there have been anything to obstruct the
free passage of your car down the road?
A. No, sir. The' other car was well over to the right. His
car was the only one in the way there.

CROSS EXAMINATLON.
By 1\tir. Martin:
Q. I understood you to say you let Ballentine run as fast
or as slow as he pleased 1
page 120 ~ A. Yes, sir.
Q. He had full ·control of the speed and yon
didn't care how fast he 'vent, did you T
A. Of course, I looked out for my own safety.
Q. How much did he let her out to¥
A. What?
Q. How many miles was he going1
A. How many miles did he let it out to~
Q. How many miles 'vas he going when he took the wheel!
A. I haven't any idea exactly. He was going thirty or
thirty-five miles.
Q. He was going at least thirty to thirty-five miles?
· A. Yes, sir.
Mr. Crocker: You must confine his speed to the place of
the accident. He was in there the 'vhole evening.
1\{r. l\1:artin: He was only two miles from it.
The ·Court: The jury understand that the main thing is
the speed at the time of the accident.

By l.VIr. ~Iartin :
·Q. He took the 'vheel hvo miles before you got to the place
of the accident?
A. Yes, sir.
Q. You say he could have driven as fast as he pleased and
you didn't ·care?
page 121 }- A. I cared, too, but I say he had full control.
·
Q. And he let her out to thirty-five· or forty
probably?
A. Thirty-five or forty?
Q. Thirty-five or forty on a dark night.

,-
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A. I didn't have any-I didn't notice the speedometer, but
just judged by what I thought 'vas the ~peed.
Q. From your knowledge of driving, he was going between
thirty-five and forty Y
A. Yes, on a clear road.
Q. You saw the red light about a half mile ahead 7
A. Yes, sir.
.
Q. .And said, ''Look out; there is a red light ahead'' Y
.A. Yes, sir.
Q. .And he then slowed up.
A. Then ·he slowed up to about eighteen or twenty miles.
Q. To about eighteen or twenty miles Y
.A. Yes.
Q. The brakes on that c:;tr were in perfect condition, were
they?
A. Yes, sir.
Q. You can .stop a Buick going eighteen or twenty miles
an hour in seven feet, can't you, with four wheel brakes Y
A. Yes, there were four wheel brakes.
Q. You can stop a car in seven feet going at eighteen miles
an hour with the brakes properly adjusted,. can't
·page 122 ~ you?
.A. I think in about twelve feet.
Q. Going at eighteen miles an hour you can ·stop it within
twelve feet without any trouble, can't you 7
.A. Yes, sir.
·
Q. Those brakes were properly adjusted?
A. As far as I knew. I had not had them tested, and had
only had ·the car hvo days.
.
Q. I thin.k you said the colored man's car was over to the
nightY .
A. Yes, sir.
Q. The extreme right, was it?
A. Yes.
Q. If the car of the deceased had been well over to the
left there would have been plenty of room between the two 7
A. Yes, if he had been well over to the left.
·
Q. After the accident you went to the car of the deceased
and tried to start it, did you not 7
A. Yes, I went to the car and tried to start it but the starter
would not work. ·
Q. It would not work?
A. No, sir.
Q. .So you pushed it, did you not Y
A. Yes, moved the car to the right of the road.·
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page 123 ~
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RE-DIRIDOT EXAMINATION.

By Mr. Crocker:
·
Q. Mr. Martin ·asked you if he ~et her out to thirty-five
miles. How fast will that ;Buick goY
A. I guess it will go seventy.
Q. And thirty-five is not what you would term "letting.
her out'''
A. No, sir, I don't think so.
Q. It might be for a horse and huggy, but not for a seventy
mile an hour Buick, but you say positively that at least two
·
miles prior to the accident!
A. ·what?
.
Q. I think you suid that when he was going thirty-five
miles an hour wa·s at least two rnil~s away from the accident.
A. No. He topk charge of the car two· miles away, and this
'vas probably a half mile when I noticed the light.
Q. What was the speed right before the ,accident 7
. A. He slowed it down to practically eighteen or twenty
miles, and he passed to the left of this car.
Q. Something has been said about the impact wiping out
the entire side of your Buick car. Is that correct Y
A. No, sir. .It only bent both fenders and a little -strip
beside the running board.
Q. Mr. 1\ia.rtin .asked you if, with a four wheel brake Buick
going at eighteen or twenty miles an hour, you could possibly
stop within hvelve feet. On a. dark night followpage 12~ ing a storm and in a sudden emergency between
·
two cars, could you say ·within what distance you
could stop it?
A. I would not say what I could do.
Q. Would you say that is a fair test of brakes Y
A. No, sir.
Q. How did the Hagwood car get home finally, do you know?
A. No, I don't. .Somebody drove it home, I understand.
Q. It was driven homeY
·
A. I think it was one of the officers.
Q. As a matter of fact, it w:as driven home, was it not¥
A. When I came back the last time it had gone.
Q. What I am -getting at is, how did Mr. Hagwood's car·
get homeY
A. I don't know, sir. The only thing L know is it was
. gone after I went back.

t

100

Supreme Court of Appeals of Virginia.
RE--CROS8 EXAMINATION.

By Mr. ~Iartin:
Q. I believe you said this was a high powered Buick tha,t
would run seventy miles~
A. It is supposed to run that.
Q,. You haven't run it over sixty-nine, have you~
A. No, sir. It is one of the largest cars, a ~faster Buick.
Q. A Master Bui,ck?
A. Yes.
page 125 ~ Q. rSo when you were going thirty-five or forty
you didn't think it was much running¥ It would
run smoothly and nice at that speed~
A. Yes.
Mr. Kanter: The la\V gives you thirty-five.
The Witness: I usually drive it at about that myself if I
have a clear road.
By Mr. Martin:
.
Q. That nig·ht he was driving at about thirty-five or forty?
A. Probably so.
Q. And you were slipping along nicely at the time .of the
raccident, and you were going so fast the· car you were in
skidded, didn't it?
A. I don't think so.
Q. Didn't you hear ~fr. Ballentine say it did f
A. Probably the wheels might have when he put the brakes
on.
Q. That is the only thing that ever skids, isn't it?
A. I didn't feel it skid, either, but probably they did.
Q. You were right by Mr. Ballentine and you could have
felt it if he could Y
A... Lt looks so.
page 126 ~

J. A. WHITAKER,
sworn on behalf of the defendants, testified ns

follows:
Examined by l\1:r. Kanter:
Q. Your name is J. A. Whitaker?
A. Yes, sir.
Q. Where do you live f
A. 2322 Queen .Street.
Q. Whose car were you riding in on this occasion 7
A. lvfr. Barnes' car.
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Q. You 'vere sitting where in his car 1
A. Seated on the righthand -side.
Q. In the rear 1
A. Yes, sir.
Q. Who 'vas sitting beside you Y
A. Mr. 'Campbell.
Q. Was there anyone else in that seat?
A. ~fr. Oakham 'vas on the other side of me.
Q. Mr. Campbell, !fir. Oakham and yourself were in the
rear?
A. Yes, sir.
Q. Who was driving the car?
.lt. Mr. Ballentine.
Q. Just prior to the accident had ~ir. ;Ballentine been driving in a reasonable or unreasonable manner?
A. He was driving I judge ·between eighteen and twenty
miles an hour. I don't know for sure because I
page 127 ~ was not looking.
Q. Did he appear to be d1iving reasonably
prudent, in a reasonable and prudent manner?
A. Yes, sir.
·
Q. Do you know anything about the actual collision that
took place between these cars?
A. No, sir.
Q. 'Vhy don't you kno'v that?
A. Because Mr. Campbell and .myself were carrying on a
~onversation and I was looking at him and he was looking
at me.
Q. He is the gentleman who has died since this suit 'vn~
instituted, is he not?
A. Yes, sir.
CROSS EXAMINATION.
By

~Ir.

}.{artin:
VVhitaker, ~fr. Ballentine got at the wheel about
two miles before the accident, didn't hef
A. Yes.
Q. He was with the o'vner in the front seat, and after
he got in the driver's seat he was driving the car as he wanted
to see what a nice car it was 1
A. Yes.
Q. And he let her out, didn't he~
page 128 ~ A. No, sir.
Q. Just driving about eighteen or twenty miles
an hour ·all the way Y

Q.

~fr.

•
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A. Yes.
Q. You are sure of that?

A. Yes, sir, between eighteen or twenty.
Q. The whole distance. Thank you. That is all.

RE-DIRECT EXAMINATION.
By Mr. Kanter:
Q. After the accident took place did you get out of the car 7
A. Yes.
Q. Did you see where Mr. Hagwood's car was?
· A. Yes, sir.
Q. What side of the road was it on Y.
A. The lefthand side.
Q. Was it altogether on the concrete or part off the con:..
crete, do you know?
.
A. No, sir, the lefthand ·side was on the dirt a.nd the right
side was on the concrete.
Q. How did you get home after the accident 7 ·
A. I came home with Mr. Lamb.
Q. Were you there when · the officers came afterwards Y
A. :h1:r. Wilson.
page 129 ~ Q. What did they do with Mr. ·Hagwood's car,
do you remember?
A. No, sir, L don't.
Q. You don't remember whether it was driven off or who
drove it off?
A. ·No, sir.
BR.QADUS B. BARNES,
one of the defendants, recalled, testified as follows :
Examined by Mr. :Crocker:
·
Q. Mr. Martin asked you a moment ago whether you got
in and attempted to start the Hagwood car. Just explain to
the jury what you did in an effort to start it?
A. I just got in, jumped in there, and stepped on the starter
and probably turned it over three or four times, and it would
not start and I jumped out and got some boys to help me
push it.
Q.. Do you know whether you had the switch on Y
A. I could not say for sure.
Q. Are you familiar with a Rollins ear?
A. No, sir.
page 130 ~ Q. Had yon ever driven one before Y
.A. I had driven that just a little bit.

•
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Q. Are you prepared to say whether the starter was out
of order, or not?
A. I could not say. .
Q. What was the damage to Mr. Hagwood's car as a result
of the collision with the colored man's car?
A. I didn't notice it any. I don't think.
Q. It w·as not hit by the Barnes carY
A. No, sir.
Q. Then you tried the starter a time or two and got out
and pushed it over to the side?
.A. Yes, sir.
Q. Are you prepared to say that the starter would not
work and was not in mechanical condition?
A. I could not say.
CROSS EXAMINATION.

By Mr. Martin:
Q. You do know you had previously driven the ~carY
A. Yes, sir.
Q. And on this occasion you got ·back in the car but you
could not drive it; it would not start Y
A. It would not start. . I turned it over three or four times.
I was in a hurry.
page·131

~

RE-DIRE·OT EXAMINATION.

By Mr. ~Crocker:
Q. Was there any ex.citement around there at that timeY
A. Right much .
. Q. A man badly hurt?
A. Yes, sir.
Q. And other people in the ditch hurt?
A. Yes.
Q. And it was at nightY
A. Yes.
Q. Do you know whether you had the switch on, or not!
A. I could not say. I was about the only one trying to get
them straightened out.
·
Q. Were you particularly anxious to get the car off the
road?
A. I thought probably it would cause another accident and
that is the reason I wanted to get it off.
Mr. Kanter: That is our case, if your Honor pleases.'

lOt
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page 132 ~

F. H. WILSON,
sworn on behalf of the plaintiff, testified as fol·

lows:

Examined by Judge Gilman:
Q. You are a State Officer, are you, Mr. Wilson 1
.A. Yes, sir.
Q. Were you called out on the Bowers Hill Road in February of last year when there w•as an accident between the
Hagwood car and the Barnes car?
.A. Yes, sir.
Q. At the time l\fr. Fiagwood was killed?
A. Yes.
Q. fl,ow soon did you get there after the accident, Mr.
vVilson?
A. I don't know exactly ho'v long it was after the accident.
When I arrived there L found a .Studebaker headed to Portsmouth on the righthand side of the road.
Q. The colored man's car?
A. Yes.
Q. Tell the jury about the left -side of the Studebaker.
A. It was damaged on the lefthand side, and the support
that held the top of the roadster up.
Q. You say it was damaged. vVhat was done to it?
A. The running board and the fenders on the lefthand side
of the Studebaker.
Q. Did you notice anything else a.bout the carY
page 133 ~ A. And the support to the top of the Studebaker.
Q. You mean the little supportA. On the side that holds· the top. That was bent, and
the man's brains was up there.
Q. Right where the door is on the left rear?
A. Just about the center of the seat.
Q. That is where his brains 'vereY
A. ~fr. Hagwood's car was standing in the rear on the
right and headed towards town.
CROSS EXAJ\1INATION.
By Mr. Kanter:
Q. You mean it had been moved at that time?
A. I don't kno'v whether it had been moved, or not.
Q. Which side of the road was it on, Mr. Wilson Y
A. The righ thand side at that time.
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RE-DIRECT EXAMINATION.
By Judge Gilma~:
Q. You say the Hagwood car, when you got there, was behind the Studebaker f
A. Standing to the rear of it, of the Studehaker.
Q. ~Ir. Wilson, you are familiar with the Bowers Hill Road
at about that point, are you notf
A. Yes, I think so.
page 134 ~ Q. You travel it considerably, and you were
there on this particular night 1
A. Yes.
Q. About how wide is that road from ditch to ditch Y
A. I never measured the road, ~Ir. Gilman, but I judge
it is somewhere around anout twenty-five feet wide. It "is
about a sixteen foot roadbed and a. small shoulder on each
side.
By Mr. Kanter:
Q. The hard surface is about sixteen feet?
A. Yes, sir.
By Judge Gilman:
Q. That is macadam?
A. Yes.
Q. And the ·shoulder comes up to the macadam Y
A. Yes.
.
Q. And then there are ditches?
A. Yes.
Q. A man, if necessary, can drive on the shoulders all
right, can't he 1
A. Yes, it is good and solid.
RE~CROSS

ELtMINATION.

By 1\{r. l{anter:
.
Q. At this point you say the hard surface is
page 135 ~ about sixteen feet, and if the total width is twentyfive feet, that would leave about a four foot
shoulder on each side 7
A. Yes.
.
Q. Who drove 1\ir. Hagwood's car away1
A. I don't remember.
Q.. You don't remember 'I
A. No. I think I brought the Studebaker roadster in and
carried it to the jail.
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By Judge Gilman:
Q. That was the colored man's car?
A. Yes.
By Mr. Kanter:
Q. When you got there the accident was all over and the
cars had been moved?
A. As fa.r as I kno,v. I don't kno'v whether they had been
moved. ·
·
Q. All the evidence is that the Hagwood car was on the lefthand side of the road Y
A. It wa.s on the righthand side when I got there, and I
made a sketch of it 'vhen I got there .

.

Mr. Martin: We rest.
Mr. Crocker: We rest.
page 136

~

The ·Court: I want to ask Mr. Barnes a question.

BROADUIS B. BARNES,
recalled by the Court, testified as follows:
Examined by the Court :
Q. Mr. Barnes, you say your car was a Buick?
A. Yes, sir.
Q. What kind of Buick?
A. Coach.
Q. What kind of ca.r was ~ir. Hagwood's, the Rollins?
A. It was Coach or ·Sedan, one or the other.
Q. They were both closed cars 1
A. A .Sedan, I think, yes.
·
page 137

~

OERTIFJCATE OF EXCEPTl!ON NUMBER
THREE.

The following instruction was granted at the request of
the plaintiff at both the first and second trials of this case,
as hereinafter denoted, to the granting of which the defendants duly objected, on the grounds hereinafter set forth:

1.
''The Court instructs the jury that a person driving an
automobile on a higli,va.y shall drive the same at a careful
and prudent ·speed, not greater nor less than is reasonable·
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and proper, ha:ving due regard to the traffic, surface and
width of the highway and of any other considitions then existing.
And shall always have his ·automobile under complete control and equipped 'vith adequate .and properly adjusted
brakes. Adequate to control, in a reasonable manner, the
movement and to stop such automobile in a reasonable manner.
And shall not exceed a reasonable speed under the circumstances and traffic considitions obtaining at the· time.
This instruction applies at the time of the accident and immediate prior thereto.''
The grounds of objection to the aforesaid instruction are
that there is no evidence in the record that the brakes were
not iri proper condition and that the driver of the car was
operating the same at a speed that was not careful or prudent.
The objection of the defendants to the aforepage 138 } said instruction was denied and the instruction
was given, to which a.ction of the ·Court, the defendants excepted at both trials of this case.
Teste : This 12th day of July, 1928.
C. W. OOLE·MAN, Judge.

(S'eal.)
~

CERTIFICATE OF EXCEPTION NUMBER FOUR.
The following instruction was granted at the request of
the plaintiff at both trials of this case as hereinafter denoted, to the granting of which the defendants objected, on
the grounds hereinafter set forth:

2.
"The Court instructs the jury that the burden is on the
plaintiff to prove the negligence of the defendant, and that
if the defendant relies on the contributory negligence of the
plaintiff's intestate as a defense, the burden is on the defendant to prove such contributory negligence unless it is
disclosed by the plaintiff'·s evidence, and in the absence of
such proof the plaintiff is presumed to have been without

fault.'~
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The defendants' .objection to the above instruction was on
the ground that it was error to state that there is a presumption, in a~y event, that the ,plaintiff '~as without fault.
The defendants' objection to .the aforesaid inpage 139 ~ struction was denied and the instruction was
.given, to which action of the Court, the defendants excepted. at both trials of this case.
Teste: This 12th day of July, 1928.
C. W. COLEMAN, Judge.

(S'eal.)

CERTIFICATE OF EXCEPTION NUMBER FIVE.
The following instruction was granted at the request of
the plaintiff at both trials of this case as hereinafter denoted, to the granting of which the defendants objected on
the g~ounds hereinafter set forth :

3.
''The Court instructs the jury that every automobile upon
a highway within this state during the period of one-half hour
after ·sunset to one-half hour before sunrise, and at any other
time when there is not sufficient light to render clearly discernible any person on the highway at a distance of two hundred feet away, shall be equipped with lighted front by two
head lamps, which shall be so constructed and arranged and
adjusted that they will at all times and under normal atmos- ·
pheric conditions produce a driving light sufficient to render clearly discernible a person two hundred feet ahead.''
The defendants' objection to the granting of the above
instruction was on the grounds thnt there is no
page 140. ~ evidence in the record to show that the defendants failed to have proper headlights, and therefore, the instruction was improper.
The defendants' objection to the aforesaid instruction was
denied and the instruction was given, to which action of the
Court, the defendants excepted at ·both trials of this case.
Teste: This 12th day of July, 1928.
C. W.

COLE~IAN,

Judge.

(S'eal.)

-

-
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OF EXCEPTION NUMBER SIX.

The following instruction was granted by the Court .at the
first trial of this case as hereinafter denoted, to the ·granting of which the defendants objected, on the grounds hereinafter set forth:

4.
''The Court instructs the jury that if they believe front
the evidence that Ballentine was the agent or representative
of Barnes in driving the automobile for· Barnes in the ·place
of a chauffeur then the negligence of the driver in the management of the automobile is chargeable to Barnes.''
The defendants' objection to the granting of the above
nhove instruction 'v.as on the gTounds that there is no evidence in the record that Ballentine was an agent of Barnes,
and that therefore, the granting of this instruction was erroneous.
The defendants' objection to the aforesaid instruction was
denied and the instruction .,vas given, to which
page 141 ~ action of the Court, the defendants excepted.
Teste: This 12th day of July, 1928.
C. W. COLEMAN, Judge.

(.Seal.)

OERTIFLCATE OF EXtOEPTION NU~IBER SEVEN..
The following instruction was granted at the request of
the plaintiff at the second trial of this case as hereinafter
denoted, to the granting of which the defendants objected, on
the grounds hereinafter set forth:
4A.
''The Court intsructs the jury that if they believe from
the evidence that Ballentine was the agent or representative
of Barnes in driving the automobile for Barnes in the place
of a chauffeur then the negligence of the driver in the management of the automobile is chargeable to Barnes as well
as the driver.'·'
The defendants' objection to the granting of the above in-

-----,
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struction was on the grounds that there is no evidence in the
record that Ballentine was an agent of Barnes, and that therefore, t~e granting of this instruction was erroneous.
The defendants' objection to the aforesaid instruction was
denied and the instruction was g·i ven, to which action of the
Court, the defendants excepted.
Teste : This 12th day of July, 1928.
C. W. COLEMAN, Judge.
page 142

~

(.S'eal.)

CERTIFICATE OF' EXCEPTION NUMBER
EIGHT.

The following instruction was granted at the request of
the plaintiff at both the first and second. trials of this case,
as hereinafter denoted:

6.
''The Court instructs the jury that if they believe from
the evidence that th~ plaintiff is entitled to recover in this
action, then, under the statute law of Virginia, they may
award damages in such amount as to them may seem fair and
just.''
Teste: This 12th day of July, 1928.
C. W.
CERTIFICATE OF

OOLE.~fAN,

E~X!OEPTION

Judge.

(S'eal.)

NUMBER NINE.

The following instruction was granted at the request of
the plaintiff a.t the second trial of this case, as hereinafter
denoted, to the granting of 'vhich the defendants duly objected on the grounds hereinafter set forth:

7.
''The Court instructs the jury that even though they may
believe from the evidence that the plaintiff's intestate was
guilty of contributory negligence in that he parked his car
on the left ·side of the road, yet, if they further believe from
the evidence that Ballentine knew of the plaintiff's danger,
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or by the exercise of ordinary care should have
known of the plaintiff's danger in time to have
avoided the accident by the exercise of ordinary
care, it was his duty to do so, and if they further believe from
the evidence that Ballentine failed to exercise his duty your
verdict should be for the plaintiff.''
page 143

~

The grounds of objection to the aforesaid instruction are
that there is no evidence in the record to sustain a '' la·st clear
chance instruction'' a.s is the one herein set forth.
The objection of the defendants to the aforesaid instruction was denied and the instruction was given· to which action of the :Court, the defendants excepted at the second trial
of this case.
Teste: This 12th day of July, 1928.
0. W. COL·EMAN, Judge.

(.Seal.)

CERTIFICATE OF EXCE1PTION NiO. TEN.
The following instruction 'vas granted at the request of
the plaintiff at the second trial of this case, as hereinafter
denoted, to the granting of which the defendants duly objected, o nthe grounds hereinafter set forth:

8.
''The Court instructs the jury tha.t if they .believe from
the evidence that Ballentine caused the injury to the plaintiff's intestate, by negligently failing to keep a
page 144 ~ proper lookout, negligently driving at an excessive rate of speed, negligently failing to properly
steer his automobile or negligently failing to check or .stop
his automobile, they should find for the plaintiff against Ballentine unless they believe from, the evidence that the plaintiff's intestate was guilty of contributory negligence.''
The grounds of objection to the aforesaid instruction are
that there is no evidence in the record to show that the defendants failed to keep a proper lookout, or that they negligently drove the automobile at an excessive rate of speed,
or that they negligently failed to steer the automobile properly.
.
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The objection of the defendants to the aforesaid instruction was denied and the instruction was given, to which action of the ~court, the defendants excepted a.t the seeoJ;J.d trial
of this case.
Teste: This 12th day of July, 1928.·
C. W. ·COL·EMAN, Judge.

(Seal.)

CERTIFICATE OF E;x!CEPTION NU~IBER ELEVEN.
The followig instruction was granted at the request of the
plaintiff at the second trial of this case, as hereinafter denoted, and which together with instructions set forth in certificates of exceptions numbers three, four, five, six, seven~
eight, ten, eleven and twelve, were all the instructions
granted at the request of the plaintiff at both the
page 145 ~ :first and second trials of this case, as are denoted
respectively in the several certificates of exception:

9.
''The ·Court instructs the jury that negligence is the failure in a.ny case to use the reasonable care required under
the circumstances to prevent injury to others.''
Teste: This 12th day of July, 1928.
C. W. COLEMAN, Judge.

(Seal.)

CERTIFICATE OF EXCEPTION NUMBER TWE·LVE.
· The following instructions were g-ranted at the request of
the defendants at both the first and second trials of this case,
as hereinafter denoted, and constituted all the instructions
that were granted on the behalf of the defendants at both
trials of this case.

.A.
''The 'Court instructs the jury that negligenc:e is never pre~
sumed from the mere occu.rence of an a.ccident, but on the con-·
trary the burden of proof is upon the plaintiff to prove by
t~e preponderance of the evidence in every material allega. tlon, tl1at the defendant 'vas negligent, and that such negli-
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gence 'vas the proximate cause of the injury complained of,
and if the plaintiff fails so to do, then they should find for
the defendant.''
page 146 ~

B.

''The Court instructs the jury that the law does not expect or require a person in an emergenc.y, if any exists, to
act with ·coolness and deliveration that such person might
show under normal circumstances. A person's hands and
muscles cannot react instantaneously with his mind, .and one
is required to do only tha.t whicJ1 can be reasonably expected
to be done under like circumstances and conditions.''

c.
''The Court instructs the jury that contributory negngence, if any, on the part of the plaintiff's intestate is a complete bar to recovery. In other words, if the deceased !1:r.
Hagwood, himself was neg-ligent in any manner, of however
·slight- degree, ·which contributed to the accident, then thi:-3
bars the plaintiff from recovery and the jury should find for
the defendant. And this is true even though the jury should
believe that the defendant was also negligent, that is if both
the deceased and the defendant were negligent, and it is
just as likely that the proximate cause of the accident was
the negligence of the deceased as of the defendant, then the
jury should find for the defendant. 'rhis instruction must. ,
be read in connection 'vith No. 7."
page 147

~

D.

''The Court instructs the jury that no person shall leave
standing· any vehicle, attended or unattended, upon the paved,
improved or main traveled portion of any highway, when it
is practical to leave .such vehicle standing off of the paved,
improved or main traveled portion of such highway. And
no person shall leave a vehicle stopped on the left side of the
road in such manner as to block or obstruct the orderlv and
lawful passage of other traffie. And if the jury believe.. from
the evidence that the deceased 1\Ir. Hag·wood did part or
stop his automobile as above, contrary to the law, and thfl t
such action on his part in any manner contributed to the accident complained of, then the plaintiff cannot recover and
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the jury should find for the defendant. This instruc.tion must
be read with No. 7."

E.
''The Court instructs the jury that it was the duty of the
plaintiff's intestate, ~{r. Hagwood, to use the public high·way in a rea~onably prudent and ·Safe manner, and with due
regard to the traffic generally in use .thereon. And if the
jury believe from the evidence that the deceased parked his
car on the left or wrong side of the road, and then left the
car and walked into the highway, in the night time and in the
dark, to engage in a c.onversa.tion or controversy
page 148 } with another person, in the public highway, and
that such action was not what a reasonably prudent person would €lo under like circumstances, then this
constituted negligence on the part of the deceased, . and if
such negligence contributed to the accident, then the jury
should find for the defendant. This instruction must be read
with No. 7."
Teste: This 12th day of July, 1928.
C. W. ·COL·EMAN, Judge.

(Seal.)

CER.TIFICATE OF EXCEPTION NUMBER THIRTEEN.
The following instruction was requested on behalf of the
defendants at both the first and second trials of this case,
as hereinafter denoted, but was objected to by the plaintiff,
the objection was sustained and the instruction denied, to
which action of the Court, the defendants excepted:

F.
''The ·Court instructs the jury that it is contrary to the
la,vs of Virginia for a driver of an automobile to stop his
car in such manner as to impede or interfere with or render
dangerous the use of the high,vay by others; and that no
vehicle shall be. stopped upon a public highway, except close
to the right hand curb. And if the jury believe
page 149 } from the evidence that the deceased, Mr. Hagwood did stop or park his car in a manner contrary, to the laws, and that such action on his part did, in
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any manner contribute to the accident complained of, then
the plaintiff cannot recover and the jury should find for the
defendant."
· Teste : This 12th day of July, 1928.
C. W. COLEl\fAN, Judge.

(Seal.)

OERTIFI!CATE OF EXOEPT:LON NUMBER
FOURTE·EN.
The foliowing instruction was requested by the defendants
at both the first and second trials of this e&se, but was objected to by the plaintiff; the objection was sustained and
the instruction denied, to which action of the Court, the defendants excepted :

G.
''The Court instructs the jury that one person ·cannot be
held liable or responsible for the a_cts of another, unless such
person was acting qs an agent for the other ·person, and upon
the other person's business. In the case at bar the car was
driven by the 'defendant Ballentine, .and the defendant
Barnes is not responsible for Ballentine's ·act, unless the evidence shows, by preponderance thereof, that Ballentine at
the time of the accident, was driving on the business of
·
Barnes as his agent, and unless. the evidence
page 150 ~ proves, by preponderance thereof, that Ballentine
at the time of the accident, was driving on the
business of.Barnes as his agent, and unless the evidence sustains this burden of proof by the plaintiff, then the jury
should find for the defendant Barnes."
Teste : This 12th day of July, 1928.
C. W. COLEMAN,. Judge.

(Seal.)
I

. CERTIFICATE OF EXCEPTION NU~IBER FIFTEEN.
The following instruction was requested by the defendants at both the :first and second trials of this case, but was
objected to by the plaintiff; the objection was sustained and
the in~truction denied, to which action of the ·Court, the defendants excepted:
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H.
''The mere permission to Ballentine by Barnes to drive
or use the car does not constitute agency. If the jury believe from the evidence that Ballentine 'vas driving the car
at the time of the accident to try it out, or on his own behalf, or on behalf of his friends, and not on Barnes business,
t~en they should find for the defendant Barnes. The Court
instructs the jury that they may find against one defendant,
if the evidence warrants, and in favor of the other defendant."
Teste: This 12th day of July, 1928.
C. W. COLEMAN, Judge.
page 151

~

_(Seal.)

·CER.TIFICATE OF E~CEPTION NUMBER
SIXTEEN.

The following instruction 'vas requested by the defend- ·
ants at both the first and second trials of this case, but was
objected to by the plaintiff; the objection was sustained and
the instruction denied, to which action of the Court, the de·
fendants excepted :

J.
''The Court instructs the jury that if they believe from the
evidence that Ballentine was in control of the car at the time
of this collision ·and had full right to use his own discretion
a.s to the manner of operation of the said car, then the negligence of the said Ballentine cannot be charged to the said
Barnes.''
Teste: This 12th day of July, 1928.
C. W. COLEl\fAN, Judge.

(Seal.)

CERTIFICATE OF EXCEPTION NUMBER
SEVENTEEN.
This is to certify that upon- the. first trial of this case, held
on the 27th day of June, 1927, a:fter the evidence set forth in
certificate of exception number one had been heard, and the
instructions set forth in certificates of exception numbers
three, four, five, six, eight and fourteen had been granted,
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and the jury had heard the argument of cqunsel, the jury retired to their room to consult of their verdict.
page 152 ~ After some .time, they returned 'vith the following verdict, namely :
"We the J"tnJ7 find for the plaintiff and fix the damages
at $10,000.00 against B. B. Barnes. The sum to be paid to
lvlrs. Anna A·shworth Hagwood.''
W. N. HOLCOMB, Foreman.''
a.

And, thereupon the defendants, Broadus B. Barnes and
Samuel Ballentine, moved the ·Court to set aside the said verdict of the jury and to enter final judgment on behalf of both
defendants, on the follo,ving gTounds:
Fi~st:

dence.

That the verdict was contrary to the law and evi·

Second: That the verdict rendered by the jury in favor
of the plaintiff 'vas against the defendant B. B. Barnes only,
and in favor of the defendant S'amuel Ballentine.''
The evidence disclosed that Samuel Ballentine 'vas the
actual operator of the car and the defendant Barnes was the
owner, and that, therefore, the verdict of the jury which exonerated tlie operator of the car from negligence, exonerate<l
as well, the owner, and that the judgment of the Court should
be in favor of both defendants.
Third: That the Court erred in granting the instructions
objected and duly _excepted to which are set forth in the several certifioa tes of exception.
page 153

~

The further hearing· upon said motion was continued and afterwards, to-wit: on the 3rd day of
October, 1927, the said motion having been fully heard, the
Court partly sustained the motion of the defendants and
granted a ne'v trial to the defendants on the ground that instruction number four, set forth in ·certificate of exeeption
number six, was erroneous, in that the jury might have reasoned therefrom that the defendants Barnes was ehargeable
solely with the negligence of Ballentine; to which action of
the Court in refusing to enter final judgment for the defendants, the ·said defendants Broadus B. Barnes and Samuel
Ballentine, duly excepted; and to which action of the Court
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in granting a new. trial, the plaintiff duly excepted; and the
plaintiff further excepted to the action of the Court on the
ground that the new trial should have been on the question
·of liability alone, ~and not as to the amount of damage.
Teste : This 12th day of July, 1928. ·
C. W. COLEMaN, Judge.

(Seal.)

CERTifiCATE OF EXCEPTlON NUMBER
EIGHTEEN.
This is to certify that upon the second trial of this case,
held on the 30th day of 1\{arch, 1928, after the evidence set
forth in certificate of exception number two had been heard,
. and the instructions set forth in certificates of exception numbers three, four~ five, seven, eight, ten, eleven, twelve and
fourteen, had been granted, and the· jury had heard the argument of counsel, the jury retired to their room to consult
of their verdict. After some time, they returned with the
following verdict, namely:
page 154 ~
lows:

"We, the jury find for the. plaintiff and assess
the damages at $8,000.00, to be divided as fol-

$5,000.00 for the widow nnd $3,000.00 for the child.''
JNO. W.

RE.A:SE~R,

Foreman."

And, thereupon, the defendants, Broadus B. Barnes and
Samuel Ballentine, moved the Court to set aside the verdict
of the jury and enter final judgment qn behalf of both defendants, on the following grounds:
First: That judgment should have been entered for both
defendants at the fii·st trial of this case, as set forth in certificate of exception number nineteen.
Se.cond: That the verdict wa.s contrary to the law and evidence.
Third: That there was not ~sufficient ·evidence to warrant
granting of the "last clear chance instruction" (No. 7)
set forth in certificate of exception number ten. ·

t~e
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Fourth: That the ·Court .erred in granting intsructions objected and duly excepted to which are set forth in the several
certificates of exception, numbered respectively, three, four,
five, seven, ten and eleven.
Th further hearing upon said motion was continued, and
afterwards, to-wit: on the 2nd day of J nne, 1928, the said motion having been fully heard, was overruled by the Court and
.
judgment wa.s entered on behalf of the pl·aintiff
page 155 } against both defendants, in accordance with the
verdict of the jury; to which action of the Court
in refusing to enter final judgment for the defendants, the
Raid defendants Broadus B. Barnes and ·Samuel B~allentine,
duly excepted.
·
·
Teste : 'rhis 12th day of July, 1928.
:C. W. COLEl\fAN, Judge.

(Seal.)

CERTIFJ!CAT·E OF EXOEPTION NUMBER
NINETEill}N.

This is to certify that upon the secondtrial of this case,
held on the 30th day of March, 1928, after the evidence set
forth in certificate of exception number two had been heard,
and the instructions ·set forth in certificates of exception
num~bers, three, four, five, seven, eight, ten, eleven,· twelve
·and fourteen, had been granted, and the jury had heard the
argument of counsel, the jury retired .to their room to consult of their verdict, after sometime they returned with the
following verdict, namely:
''We the jury £nd for the plaintiff and assess the damages at $8,000.00, to be divided as follows:
$5,000.00 for the widow and $3,000.00 for the child.''
JN·O. ·W. RE.AJS.ER, Foreman.''
And thereupon, the defendant Broadus B. Barnes, moved
the Court to set aside the verdict of the jury as to him and
enter final judgment on his behalf on the following grounds:
page 156 }

First: That the verdict was contrary to the
law and evidence, in that the evidence failed to
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show that the defendant Barnes was guilty of any negligence
in the operation of the car.
Second: That the verdict "ras contrary to the law and evidence, in that the evidence failed to show t.hat the defendant
Ballentine was the agent or servant of the defendru1t Barnes,
or that he acted on behalf of the defendant Barns.
The further hearing llpOn S·aid motion was continued, and
afterwards, to-wit: on the 2nd day of June, 1928, the ~said
motion having been fully heard, wa.s overruled by the Court
and judgment was entered on behalf of the plaintiff against
both defendants, in accordance with the verdict of the jury;
to 'vhich action of the .Court in refusillg to enter final judgment for the for the defendant Broadus B. Barnes, the said
defendant Broadus B. Barnes, duly excepted.
Teste: This 12th day of July, 1928.
·C. W. COLEJ\fAN, Judge.

(Seal.)

CERTIFICATE OF EXCEPTION NUl\fBER
TWENTY.
This is to certify that upon the second trial of this case,
held on the 30th day of ]\!larch, 1928, after the evidence ·set
forth in certificate of exception number two had been heard,
and the instructions set forth in certificates of exc.eption ·
numbers three, four, five, seven, eight, ten, eleven, twelve and
fourteen, ha.d been granted, and the jury had heard the argument of counsel, the jury retired to their room to consult
of their verdict. Mfer some time, they returned with the
following verdict, namely:
page 157
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"We the jury find for the plaintiff and assess
the damages at $8,000.00 to be divided as fol-

lows:
$5,000.00 for the widow and $3,000.00 for the child.''
JNO. "\V. R.E ...\JSER, Foreman."
.And, thereupon, the defendants Broadus B. Barnes and
Samuel Ballentine, mov~d the Court to set aside the verdict
of the jury and grant a new trial on the following grounds:
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First: That the verdict was contrary to the la'v and evjdence.
Second: That the Court erred in granting instruction No.
1, set forth in certificate of exception number three, at the
request of the plaintiff, to the granting of which the defendants objected and duly excepted.
Third: That the Court erred in granting instruction #:!.,
set forth in certificate of exception number four, at the request of the plaintiff, to the granting of which the defendants objected and duly excepetd.
Fourth: That the Court erred in granting instruction #a,
set forth in certificate of exception number five, at the request of the .plaintiff, to the granting of which the defendants objeeted and duly excepted.
Fifth: That the ·Court erred in granting instruction #4A,
set forth in certificate of exception number seven, at the request of the plaintiff to the granting of which the defendant:4
objected and duly excepted.
.Sixth: That the ~Court erred in granting instruction #7, set forth in certificate of exception number ten, at the request of the plaintiff, to the grant-:
ing of which the defendants objected and duly excepted.
page 158
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Seventh: That the Court erred in granting instruction #8,
set forth in certificate of exception number eleven, at the request of the plaintiff, to the granting of which the defendants
objected and duly excepted.
The grounds of objection to the above instructions are set
out in the several certificates of exception herein referred
to.
The further hearing upon said motion 'vas continued, and
afterwards, to-wit: on the 2nd day of June, 1H28, the said
motion having been fully heard, was overruled by the Court
and judgment was entered on behalf of the plaintiff against
both defendants, in accordance with the verdict of the jury,
to which action of the Court in refusing to grant a ne'v trial

~npreme

122

Court of Appeals of Virginia.

to the defendants, the said defendants Broadus B. Barnes
and Samuel Ballentine, duly excepted.
Teste:· This 12th da.y of July, 1928.
·C. W. COLEMAN, Judge.
PLAINTIFF'S BILL OF EXC;EPTION
page 159
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(Seal.)

"A".

Virginia:

In the Circuit Court of Norfolk County.

H.obert E. Ashworth, Admr. of 1\Iartin L. Hagwood, deceased,
vs.
.
Broadus B. Barnes and Samuel Ballentine.
Be it remembered tha.t at the first trial of this case the jury
found a verdict for the plaintiff against Broadus B .. Barnes
and assessed the damages at $10,000.00, and the defendants
moved to set a.side said verdict and also to render final judgment for the defendants, which motion the plaintiff resisted.
But the court was of' opinion that the jury had found
against Broadus B. Barnes alone and not against Samuel
Ballentine, because the jury had misunderstood an instruction drawn by the court itself, reading as follows, to-wit:
"The Court instructs the jury that if they believe from
the evidence that Ballentine was the agent or representative
of Barnes, in driving the automobile for Barnes in the place
of a chauffeur, then the neg-ligence of the driver in the management of the automobile is chargeable to Barnes.''
The ·Court was of opinion that the jury regarded this iu·st.ruction as telling them that any negligence of Ballentine
would be imputed to Barnes alone, and that Ballentine would
not be liable in this tort case personally, but would
page 160 ~ he exempt from personal liability in a similar
way as an agent usually is in. a contract case
'vhere the contract is made for. the principal by the agent.
And the plaintiff also claimed that if a new trial" was
granted it should only be as to the question of liability, a:.c.;
the amount of damages ·was fixed by the present verdict.
But the :Court granted the defendants a completely new trial,
to which action of th~ court the plaintiff excepted.
All the instructions given on said first trial are shown in

B. B. Barnes, et al., v. R. E . .Ashworth, Admr.

.~23

the defendants' certificates of exceptions in this case, to.
which reference is made.
And the plaintiff prays that this its bill of exception "A"
may be signed and made a part of the record, which is accordingly done in due time this 12th day of July, 1928, after
it duly appeared in writing that the defendants had had
proper notice of the time and place of presenting this bill
of excep~ions.
·C. W. CODEMAN,
Judge of said Court.
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S'tate of Virginia,
~County of Norfolk, to-wit:

I, A: B. CARNEY, Clerk of the Circuit Court of ~Norfolk
0ounty, State aforesaid, do hereby certify that the foregoing
is ~ true transcript from ·the records in the oose named.
I further certify that said transcript was not made np and
completed until the plaintiff had due notice of the making of
the same, as required by law.

1

Given under my hand, this the 13th day of AugUst, 1928.
A. B. CARNEY, Clerk.
By V. C. RANDALL,
Deputy Clerk.
A ·Copy-Teste:

H. STEWART JONES, C. ·C.

INDEX
Page
'Petition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Record ....................................... ~ ... 30
Notice of ~Iotion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31
Plea ............................................... 32
Verdict . . . . . . .................................. : . 34-33
J udgm.en t . . . . . . ................................... 35-33
CertHicate of Exception No. 1 . . . . . . . . . . . . . . . . . . . . . . . . . 35
Evidence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
Robert E. Ashworth ....................... ·..... 65-36
S. M. Ballentine . . . . ................... 72-66-45-40-36
Dr. J. Leake ............................... 85-84-46
~Irs. Anna .A. I-Iagwood ...................... 84-83-47
H. 1(. Carstens . . .................. 83-80-77-53-49-47
H. V. Campbell .......................... 86-85-54-53
G. T. Eaver ...................................... 55
C. H. R·odman . . . . . ....................... 92-90-87-56
I.J. H. Oakham . . . . . . . ..................... 94-93-60-59
Broadus B. Barnes .... 106-103-102-100-H9-97-94-64-63-60
Certificate of Exception No. 2 . . . . . . . . . . . . . . . . . . . . . . . . . 64
J. A. "Whitaker . • . . . ..................... 102-101-100
F. H. Wilson ............................... 105-104
Instructions ........................................ 106
·Certificate of Exception No. 3. . ........................ 106
Certificate of Exception No. 4. . . . . . .................... 107
Certificate of Exc.eption No. 5. . . . . . ................... 108
Certificate of Exception No. 6.......................... 109
Certificate of Exception No.7 ......................... 109
Certificate of Exception No. 8......................... 110
Certificate of Exception No. 9. . . . . . ................... 110
.Certificate of Exception ·No. 10. . . . . . ................. 111
Certificate of Exception No. 11 ........................ 112
Certific.ate of Exception No. 12....................... 112
Certificate of Exception No. 13. . . . .................. 114 ·
Certificate of Exception No. 14 ....................... 115
Certificate of Exception No. 15........................ 115
Certificate of Exception No. 16. . . . . ................... 116
Certificate of Exception No. 17......................... 116
Certificate of Exception No. 18. . . . . . ................... 118
Certificate of Exc.eption No. 19........................ 119
Certificate of Exception No. 20.............. -........... 120
Plaintiff's Bill of Exception A........................ 122
Certificate . . . . ...................................... 123

