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To the Honorable, the Judges of the Supreme Court of Appeals of
Virginia:
Your petitioner, I. D. Levy, respectfully represents that he is
aggrieved by decrees of the Corporation Court of the City of Char- ·
lottesville, Virginia, entered on the third and seventeenth days of July,
1931, respectively, in a chancery cause of I. D. Levy v. J. Goldsten
and George E. Walker, a transcript of the record in said cause being
herewith filed and prayed to be read with this petition and as a part
thereof.

ASSIGNMENT OF ERRORS
This is a suit by I. D. Levy to set off against a judgment recovered by J. Goldsten against him December 2nd, 1930, in the sum of
$500.00 and costs, a part of a judgment recovered by Levy against ·
Goldsten on the same day, in the same court, in the sum of $1196.60
and costs, Goldsten being insolvent. George E. Walker, as attorney
for Goldsten claims an one-half interest in the $500.00 judgment by
virtue of an attorney's lien, and the entire judgment by virtue of an
assignment by Goldsten, and claims that his rights are superior to the
right of Levy to set off the judgment against his judgment against
Goldsten. By decree of the Corporation Court of Charlottesville entered July 3, 1931, and amended by decree of July 17, 1931, the claim
of Walker is sustained as to the attorney's lien, and Levy is allowed
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to set off only the balance of $250.00. This action of the court is assigned as error.
THE FACTS OF THE CASE
The facts of the case which are agreed upon may be briefly and i
chronologically stated as follows:. On or before August 1, 1929, J.
Goldsten was indebted to I. D. Levy in the sum of $1196.60 for
money paid by Levy for Goldsten's account. Suit was brought by
Levy on this claim, and George E. Walker was employed by Goldsten
to represent him in the litigation. Goldsten was at that time, and now
is, insolvent, as Walker knew (Transcript p. 11). Subsequently
Walker was employed by Goldsten to bring an action for slander
against Levy, and it was agreed that Walker should receive one-half
of any recovery as his fee. He had notice at this time of Levy's
claim against Goldsten, on which suit had been brought, and of Goldsten's insolvency. Judgment was rendered in both actions on December 2, 1930, in favor of Goldsten against Levy for $500.00 and in
favor of Levy against Goldsten for $1196.60. After verdict, but
prior .to judgment, Goldsten had assigned the entire verdict against
Levy to George E. Walker in payment of his claims for fees in both
suits. Levy had no knowledge of any claim by Walker or of any
assignment until the judgment of Goldsten against Levy was docketed, December 3, 1930, when an assignment was endorsed on the
docket.
In this situation, Levy brought suit in equity to set off the two
judgments and enjoin enforcement of Goldsten's judgment. Walker
and Goldsten answered jointly. This answer (Transcript pp. 5-8)
alleges the employn1ent of Walker to bring the suit of Goldsten against
Levy and that it was agreed Walker should receive one-half the recovery, and the employment of Walker to defend the suit brought by
Levy against Goldsten, for which Goldsten agreed to pay $250.00;
that Walker had an attorney's lien on one-half the judgment of Goldsten against Levy, and Goldsten was indebted to him in the sum of
$250.00 for services in the action of Levy against Goldsten, and~
"in order to pay this valid indebtedness respondent Goldsten on November 19, 1930, assigned to Geo. E. Walker the $500.00 judgment."
The answer admits notice that Levy had brought suit pn his claim at
the time of the employment of Walker (transcript p. 10) and the
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agreed statement of facts is to the effect that at the time of employment Walker knew Goldsten was insolvent (Transcript p. 11).
A motion to strike the answer was overruled and the case heard
on an agreed statement of facts. The court held that the right of
set~off. was superior to Walker's claim by virtue of the assignment,
but not superior to his claim by reason of the attorney's lien, and allowed the set-off only to the extent of $250.00. From this decision the
complainant appeals.
THE POINTS INVOLVED
Counsel for defendants having indicated their intention to raise
the question of this court's jurisdiction, we consider it proper to discuss that point in the petition. The points involved are :
1st. Whether the amount in controversy is sufficient to give
this court jurisdiction;
2nd. Whether the assignment to George E. Walker constitutes
a waiver of the attorney's lien; and
3rd. If not, whether the attorney's lien is superior to the right
of set-off.
The right of Levy to a set-off in equity as against Goldsten is
conceded.
THE AMOUNT IN CONTROVERSY
It will be argued that as Levy has prevailed in respect to $250.00
of his claim, there remains but $250.00 involved in this appeal. We
submit, however, that this point is fully covered by the decisions of
this court, and that thes~ decisions sustain the complainant's right to
appeal.
·
_ In this suit Levy asks an injunction against proceedings on a
. judgment for $500.00. He asks that this be set off or credited upon
his own liability. The value 9£ this right of set-off to him is $500.00,
and this right is the subject of the controversy. It has always been
held in Virginia that where a plaintiff is the appellant, the amount in
controversy is the amount claimed by him, or the value of the right asserted by him, although the judgment or decree from which he appeals
involves a lesser amotmt.
This principal is clearly stated in Gage v. Crockett, 27 Gratt. 735,
736, 737, as follows:

----
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"According to the decisions in the supreme court of the
United States, in order to determine 'the matter in controversy,' recurrence must be had to the subject for which the
suit is brought, and in which issue is joined. Where the
plaintiff sues for money, and claims in his declaration more
than two thousand dollars, but by the ruling of the court
obtains a judgment for less, he is entitled to an appeal, because as to him the tnatter in controversy is the sum claimed,
and upon a new trial he tnay obtain a recovery for that sum
or more."
"This court has uniformly ~dopted. substantially the
same rule. It also looks to the amount actually in dispute
between the parties. If the plaintiff claims in his declaration or bill money or property of greater value than five
hundred dollars, he is entitled to his appeal or writ of error,
although t~e judgment may be for less. On the other hand,
the defendant in the very same case is denied an appeal
for the reason already given, that is, the plaintiff being
satisfied, the only matter of controversy is the judgment,
which being for less than five hundred dollars, there is no
ground for the jurisdiction of this court."

This rule has been uniformly followed in later cases.
In Melendy and Russell v. Barbour, 78 Va. 544, 546, the same
distinction between the right of a plaintiff to appeal and the right of
the defendant is made. The court says:
" .... Yet where the plaintiff in his declaration or bill
sues for money, and claims more than five hundred dollars,
but by the ruling of the court obtains a judgment for less,
he is entitled to an appeal, because as to him the matter in
controversy is the sum claimed ; but if in such case the plaintiff is satisfied, the defendant cannot appeal, because as to
hitn the only matter in controversy is the judgment, which
is less than the amount prescribed for the jurisdiction of this
court."
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In Schmelz Bros. v. Rix and Bentley, 95 Va. 509, the situation
presented on appeal was somewhat similar to that in the present case.
Rix and Bentley and others had executed two notes aggregating
$500.00 to Schmelz Bros., secured by deed of trust. A suit was
brought to enjoin execution of the deed of trust on the ground that
the notes had been altered and that the transaction was usurious. In
their answer Schmelz Bros. admitted the usury and that the amount
of principal due was only $448.00. An injunction was granted, and
on appeal it was held that the amount in controversy was the entire
amount purporting to be secured by the deed of trust, enforcement of
which was enjoined.
So in this case, Levy seeks an injunction against the enforcement
of the judgment for $500.00 recovered against him by Goldsten.
In Cox v. Carr, 79 Va. 28, 35, Cox had filed his bill claiming
that Carr had purchased certain property at a sale under a ~eed of
trust securing Cox a debt which, with interest, exceeded $500.00. The
purchase price was $706.00, and Cox claimed that Carr had not paid
the purchase price and that there was due him $280.43 thereof. It
was argued that since Cox claimed only $280.43 from Carr, the
amount in controversy was less than $500.00. But the court said:
" .... But, inasmuch as the sum claimed in the plaintiff's bill with interest, and not including costs, at the date
of the final decree complained of, exceeded five hundred
dollars in amount, and there is nothing to indicate that the
sum claimed was fixed with the express view of getting
jurisdiction in this court, we think the claim as n1ade in the
bill should furnish jurisdiction."
These authorities are controlling on the question of the court's
jurisdiction. The amount in controversy is the entire $500.00 judgment recovered by Goldsten, and the decree which this appellant seeks
in this court is a decree allowing his right of set-off to the extent of
$500.00.
ASSIGNMENT AS WAIVER OF ATTORNEY'S LIEN
Coming then to the merits of the case, the first question presented
is whether George E. Walker waived his attorney's lien on the judg-
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ment recovered by Goldsten by accepting an assignment of the judgment.
We find no Virginia case bearing on this point. The general rule
of law is thus stated in 2 R. C. L. 1075,
"Although the attorney's right to a lien on a judgment for the payment of his fees be conceded under the
common law rule, or expressly given by statute, such right
is clearly one which the attorney may waive. . ... So the
right to pursue and claim the benefit of the lien may be
waived by taking or agreeing to take other· security, as, for
instance, where ~he. attorney contracts to take a conveyance of land for his fee, and gives no notice of intention to
claim a lien under the statute."
In· 6 C. J. 777, it is said: "The right to pursue and claim the
benefit of the lien may be waived by taking or agreeing to take other
security."
·
This rule has been applied in other jurisdictions to the acceptance of an assignment of the judgment on which a lien is claimed:
In Dodd v. Brott, 1 Minn. 220, 66 Am. Dec. 541, 543, an attorney to
whom his client had assigned a judgment claimed apriority over a
garnishment creditor of his client, by reason of his attorney's lien.
But it was held that his position was untenable, the court saying:
"It has been urged that although the assignment may
be ineffectual for want of notice to Brott, still the attorneys
for the plaintiff had a lien upon the judgment for the
amount of costs. There are two reasons fatal to this position. The first is, the statute does not admit of this construction. The grammatical arrangement of the section and
its punctuation leave ·no doubt whatever that notice to the
debtor, in order to effect a lien upon the judgment, is necessary, as well when the attorney claims a lien upon the costs
as when they claim it upon a portion of the judgment by
virtue of a stipulation or agreement. The court are also of
opinion that even if the construction contended for by the
plaintiff's counsel was correct, still the minor lien of the
attorney was merged in the specific contract of assignment.
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I do not feel clear in my own mind as to the correctness of
this position, and refer to it rather as the opinion of the
court than my own."
The case of Whitehead v. Jess~tp, 7 Colo. App. 460, 43 Pac. 1042,
presents facts identical with those of the present case. Jessup had
entered into a contract with Whitehead. Afterward Whitehead instituted criminal proceedings against Jessup which were dismissed.
Jessup sued Whitehead for malicious prosecution and recovered judgment against him for $350.00. While an appeal was pending Whitehead sued Jessup for money advanced by him and recovered a judgment for $441.00. Jessup was insolvent when he recovered judgment and continued so. After the judgment in the suit for malicious
prosecution and before the suit by Whitehead, Jessup assigned his
judgment to his attorney, Williams, who had full knowledge of the
transaction between them. In this situation a suit was brought by
Whitehead to set off the mutual judgments. It will be seen that the
situation is identical with that in the case before this Court. In a well
considered opinion, the court discusses the equitable right of set-off,
the priority of this right over the attorney's lien, and the effect of the
assignment. We quote from the opinion on the last point mentioned:
" .... But the question of the effect of an attorney's
lien is not before us. Williams never took the steps necessary to make his lien effective. He abandoned it by taking
an assignment of the judgment to himself, and is now claiming, not a right to a certain amount out of the judgment in
payment for his services, but the absolute ownership of the
entire judgment. He has relinquished whatever equities he
tnight have been entitled to by virtue of his lien, and his
position in this proceeding is simply that of assignee."
Counsel for defendants rely on Renick v. Ludington, 16 W. Va.
378, as authority for the proposition that there was no waiver of the
attorney's lien. That case does hold that whether there is waiver or
not is a question of the intention of the parties, and that in that case
there was no intent to waiver the lien. If we apply that doctrine to
the facts of this case as stated in the answer, there can be no doubt
but that when George E. Walker accepted the assignment, he did not

~.--~-----------------------------
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have in mind the retention of the lien. The language of the answer
is as follows :
"Your respondent further state that said Geo. E.
Walker had an attorney's lien on one-half of the judgment of $500.00 recovered by the said J. Goldsten against
the said I. D. Levy, and respondent was indebted to said
Geo. E. Walker in the sum of $250.00 for services rendered
in the trial of suits of complainant against the said J. Goldsten, and in order to pay this valid indebtedness respondent
J. Goldsten, on November 19, 1930, assigned to Geo. E.
Walker the $500.00 judgment as is shown by written assignment dated November 19, 1930, and herewith filed
'Marked Exhibit A' and asked to be read as a part of this
answer."
The judgment was not assigned sitnply ·as additional s~curity,
but "in payment" of all of Goldsten's indebtedness to Walker. It is
~n absurdity to speak of a lien existing to secure an indebtedness
which has been paid. The lien is extinguished by payment.
Walker, therefore, claims as a mere assignee of the judgment.
As such, he took it subject to all existing equities, including the
equitable right of set-off which Levy had.
The assignment of a judgn1ent is as .much subject to the equitable
right of set-off as the assignment of a chose in action. An insolvent
judgment creditor is not permitted to recover on his judgment when
he in fact owes the judgn1ent debtor. Equity protects the judgment
debtor from payment of money to one to whom in justice and equity
he owes nothing. And this equity, like every other equity affecting a
chose in action, is as applicable against an assignee as against the
judgment creditor-assignor.
Moreover, there is in this case no question of an inchoate equity
or supervening equity. Walker knew throughout his connection,
when he rendered the services, when he took the assignment, that
Goldsten was insolvent and that Levy claimed Goldsten was largely
indebted to him. This was an outstanding equity to which Goldsten's
claim was always subject. And Walker can claim no greater right.
In F eazle v. Dillard, 5 Leigh. 30, 34, Feazle sought an injunction
against proceedings on a judgment recovered by Campbell, who was an
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assignee of his ( Feazle's) bond, originally payable to Dillard, and by
Dillard assigned to Campbell. Feazle alleged that he had become
surety for Dillard before the bond had been assigned by Dillard to
Campbell, and that Dillard had become insolvent, and that suit had
been brought by the. creditor and he (Feazle) would be obliged to pay,
as surety, Dillard's debt, and he sought to set this debt off against the
judgment Campbell had recovered. It was held, that this was a
proper case for intervention of equity and that the claim of Campbell
as assignee was subject to the equity of Feazle to set off this liability
as surety for Dillard. Tucker P. said,
·
"Nothing is better established than that an assignee
takes the obligation assigned to him subject to .the same
equity that affected it in the hands of the obligee. . ... If,
therefore, the appellant ( Feazle) could in equity have arrested recovery of the amount of his bond by Dillard, the
obligee, he has equal equity against Campbell, unless he
has waived or forfeited it by his conduct."
"The counsel apparently aware of this, contended, that
Feazle would not have been entitled to enjoin the recovery
of the bond by Dillard himself. I cannot think so."Sometimes an indebtedness maturing in future is not ground
for interposition C?f equity.-"On the other hand, if I owe an
insolvent man one hundred dollars and I hold his bond for
the same sum payable one week hence, neither equity nor
good sense would demand that I should pay my money to
him, with the certainty of losing that which is due from him
to me. The insolvency constitutes a new ingredient in
the case, and upon the principal of the bill quia timet a court
of equity will retain in my hands what I owe for my indemnity, unless my adversary will secure me by some other satisfactory indemnity. . ... Nor have I ever heard a doubt
suggested of the propriety of enjoining the recovery of a
judgment, when the plaintiff at law was insolvent and was
debtor to the defendant, to an amount equal, by bond,
though not yet due. . ... In both cases the court proceeds
upon the same principle of protecting the party from a payment of money to one to whom, in justice and equity, he
owes nothing.';
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Gordon v. Rixey, 86 Va. 853, applies the same principle in the
same way, that is, against the assignee of an insolvent judgment
creditor. That case also discusses and decides the claim of an attorney
as against this right of the judgment debtor to set off, and accordingly that case will be found stated at length in that discussion, which
follows.
Walker, as assignee, can claim no greater right than his insolvent
assignor. As Goldsten will not be permitted to collect this judgment
ag~inst Levy, so his assignee can acquire no greater rights--an assignee with full knowledge of the equities of the situation while he
was paying the consideration, i. e., rendering service as attorney for
payment of which this judgment was assigned.
ATTORNEY'S LIEN SUBJECT TO RIGHT OF SET-OFF
Even if the court should not consider the attorney's lien waived,
the plaintiff is nevertheless entitled to set off the judgments against
each other, and this right is superior to the defendant Walker's claim
to a lien.
Here it is to be noted that Walker, when he accepted employment,
knew Goldsten was insolvent and knew Levy had brought suit for
some $1700.00 owing by Goldsten. He knew that Goldsten could collect nothing from Levy on his claim unless he recovered more than
Goldsten owed Levy. And yet Walker now undertakes, through a
contract with Goldsten, to recover from Levy 250.00 which Goldsten
could not recover. This is an anomaly which finds no countenance in
the Virginia rule respecting the equitable right of set-off growing out
of insolvency.
In Gt;Jrdon v. Rixey's Admr., 86 Va. 853, the facts were as follows: Rixey was surety for Beale, with others, on a bond given as
treasurer. He was also indebted to Beale on certain independent transactions. In 1874 Beale had brought suit against Rixey on this indebtedness. In 1875 judgment was taken in favor of the Commonwealth
against Beale, arid his sureties, including Rixey. Beale was utterly
insolvent. In 1877 Beale recovered judgment against Rixey's Estate.
At this time Rixey's estate had a· contingent claim against Beale's
estate on account of his liability as surety. The extent of this liability
depended on the extent of Beale's insolvency, an~ also the extent to
which the co-sureties might contribute. The total indebtedness to
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the commonwealth was $16,013.17. Not until 1884 was the amount
which Rixey's estate had to pay, i. e., the amount of his claim against
Beale, determined.
The attorneys who represented Beale in securing judgn1ent
against Rixey's estate claimed a lieu upon that judgment. Beale's
trustee also claimed the judgn1ent by assignn1ent made in 1877.
Rixey's administrator claimed the right to set off against the judgment Rixey's claim against Beale for money paid as surety, although
this had not been paid at the date of the judgment, and the amount was
not determined.
The Court disposes of the claims of the attorneys by virtue of
their assignment and by virtue of the attorney's lien as. follows:
"Beale has obtained judgment .against the estate of
Rixey, and it is claimed now to deny and defeat the right
of Rixey's estate to his equitable set-off by an assignment
not made in writing, but alleged to arise from 'an understanding' and a 'parol trust.' Beale was insolvent, and even
had he, in fact, assigned his judgn1ent to Scott, trustee, or
to any one else whomsoever, Rixey was then, and for long
time previous, bound as his surety, and the assignee would
take subject to all the equities affecting it in the hands of the
assignor." .... Citing and quoting from Fcazle v. Dillard,
5 Leigh, 34.
. . . . "The claim of Messrs. Brooke & Scott to their fee
as attorneys for Beale as against Rixey's right of set-off is
disposed of by the case of Feazle v. Dillard, supra. But the
case of Marshall & Fisher v. Cooper, 43 1\Id. 36, is ex;tctly
in point. Marshall & Fisher, a legal firm in Baltimore,
brought suit for one Utterback against one Cooper, tnaking a contract for one-third of the recovery. They obtained
a judgment against Cooper for $6,000. At the time that
this judgment was obtained Cooper was suing Utterback
in the courts of Virginia for a much larger amount. Marshall & Fisher issued execution against Cooper for the
amount of their one-third interest in the judgment, claiming
by virtue of the assignment and the attorney's lien for fees,
that their equity was superior to Cooper's equitable right of
set-off. Cooper enjoined them, and the Maryland court
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held that Cooper was entitled to· the equitable right of setoff not only against Utterback, but against the parties to
whose use the judgment was entered; that as against this
equitable right of set-off Marshall & Fisher were not entitled to any lien upon the judgment growing out of their
contract for professional services; that the insolvency of
Utterback furnished a sufficient ground for the interposition
of a court of equity to enable the debtor Cooper to avail
himself of the off-set. See, also, Waterman on Set-Off §14,
p. 344-5, 396-7; !(err on Injunction, 68; Bispham's Equity,
35 ; 16 Wend., 446."

We are not able to see any true distirtction between this case and
the present case. The lien of Beale's attorney, which is identical with
the lien claimed by Walker, attached as Walker's lien attached, when
the litigation was undertaken. The fact that Walker's fee was contingent upon recovery does not change the character of the lien. Nor
does the fact that Goldsten's claim against Levy was in tort furnish a basis for a distinction.
The right of set-off here asserted arises, not by statute, nor by
reason of the kind of action, but in the equity of the situation. As
President Tucker said, "The court proceeds upon the principle of protecting the party fron1 a payment of money to one, to whom in justice
and equity, he owes nothing." And Levy owes nothing to Goldsten,
whether Goldsten's judgment be for a tort or on a bond.
Certainly our court did not consider either of these matters as
. constituting points of distinction from the case of Gordon v. Rixey.
For in Marshall & Fisher v. Cooper, 43 Md. 36, the case which is relied on as authority for the decision in Gordon v. Rixey, and is said
by the court to be directly in point, Marshall & Fisher had a contract
for one-third of the recovery in a tort case. They· also had an assignment of the judgment. Their rights were held to be subordinate to the
equitable right of set-off, and this was true although the claim asserted as a set-off was being contested in litigation in another state.
As to the character of the set-off claimed and sustained in Gordon
v. Rixey, it is to be noted that at the time judgment against Rixey's
estate was rendered, he had merely a contingent claim for money that
he might have to pay on Beale's account. At the time Walker made
his contract with Goldsten, at the time of the assignment, and when
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judgment was rendered against Levy, Levy had an actual, existing
claim for money paid out on Goldsten's account.
According to the Virginia authorities cited by counsel for defendants, the attorney's lien is in the nature of an equitable assignment. And this assignment, as well as the actual assignment, was, to
use the words of the court, "Subject to all the equities affecting it
in the hands of the assignor."
At the titne.Goldsten's right of action against Levy arose, Goldsten was indebted to Levy. and was insolvent. The right of Levy to
set-off in equity, although not in law, this indebtedness against any
claim that Goldsten tnight assert or establish against him, was an
equity which, under the rule of Gordon v. Rizey, would take priority
over an actual assignment in the nature of an attorney's lien.
The case of Feazle v. Dillard,· 5 Leigh. 34,. is a similar case·, and
although no attorney's lien was involved, the court says, in Gordon v.
Rizey, that the doctrine is equally applicable to the attorney's lien.
See 86 Va. 853. This case has been cited, and quotation from the
opinion of Tucker, P., given under the discussion of the effect of the
assignment. In that case the clain1 of set-off which. was allowed was
contingent only, being that of a surety, and the amount thereof undetermined. Yet the court held that, in view of insolvency of the judgment creditor, such set-off should be allowed.
And truly the doctrine, that the right of set-off against an insolvent judgment creditor affects his assignee, should apply equally to
the claim of an attorney. Whether the claimant claims the entire
chose in action by assignment, or a right in it by way of lien, the chose
in action remains the same, and, so far as the judgment debtor
is concerned, the character of the interest in it is immaterial. The
assignee has given a money consideration for his interest; the attorney
has given legal services. It is rather shocking that legal services
should be considered as of a peculiar and higher dignity than hard
earned money. So, as Gordon v. Ri.'rey holds, interest by way of
assignment or lien should be treated in the same manner and necessarily subordinated to the equitable right of set-off.
We believe these decisions of this court are controlling. However, in the case of Whitehead v. J essttp, 7 Colo. App., 460, 43 Pac.
1042, cited above, the facts, which are fully given above, were so
startlingly similar to the facts in the case before the court, and the reasoning on th'e various points so clear, that we feel justified in quoting
further from the opinion on the points now under discussion.
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" .... But the moment Jessup recovered his judgment,
Whitehead's right in equity to off..;.set it by the debt owing
to him attached. By reason of Jessup's insolvency, the
demand of Whitehead could not be otherwise satisfied, and
upon this ground equity would at that time have entertained
jurisdiction to set off the demand against the judgment in
so far as they would balance each other. It is the same
demand, in the form of a judgment, that is involved in this
suit. The position occupied by Williams in this case is that
of assignee of the judgment. \iVhen he took the assignment, Whitehead's claim was a subsisting demand, and the
judgment passed to Williams subject to Whitehead's right
of set-off
"Williams was Jessup's attorney in the litigation growing out of the transaction between Jessup and Whitehead,
and the assignment was made in consideration of his services as attorney and his payment of the expenses rendered
necessary by the appeal. It is suggested that these facts
impress upon the assignment a character different from
that which it would have if it had been made to a stranger,
and that, by reason of Williams' relation to the litigation,
there is some superior equity in him, entitling him to a consideration which could not be accorded to an ordinary assignee. Williams says that he first 'filed a lien' on the judgment. The statute makes no provision for filing a lien.
It gives an attorney a lien for his services upon a judgment
recovered by him, which, without the preliminary execution
or filing of any paper, is valid against the judgment plaintiff; but the only method provided for the formal assertion
of the lien is a suit for its enforcement. But if Williams
had relied upon his lien, and followed it with the proper
proceedings to make it available, we do not think it could
have been asserted against Whitehead. In Nicoll v. Nicoll,
16 Wend. 445, it was decided that the lien of an at~orney
is not available against a party proceeding by a bill in
chancery to obtain a set-off against a judgment, on a cross
demand existing when the judgment was rendered. See,
also, Marshall v. Cooper, supra, where the question is discussed."
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The case of Nicoll v. Nicoll~ cited in that opinion, is also cited in
Gordon v. Rixey, supra.
The principles announced in these cases are briefly as follows:
A creditor of one who is insolvent has a right in equity to set off
his claim against any liability of his own to the insolvent, although his
claim may be unliquidated or even contingent at the time the right of
set-off is asserted.
This equitable right of set-off is prior to the claim of any one
claiming through the insolvent, whether by actual assignment or by
attorney's lien.
Or, to express the same thing concretely-there has never been
any time when Goldsten, in his own right, could recover anything fr01n
Levy without first paying his debt to Levy.
Goldsten could not, either by contract with his attorney or by
assignment, create any greater right against Levy than he had at the
time of the contract or assignment.
CONCLUSION
We submit, therefore, that whether Walker claims solely by virtue of the assignment, or under the attorney's lien, his right is subordinate to the equities existing between Goldsten and Levy at the
time his contract was made, and that the Corporation Court of Charlottesville erred in not allowing Levy to set off the entire judgment recovered by Goldsten against a corresponding amount of the judgment
recovered by Levy.
Wherefore, petitioner prays that an appeal be granted; that a
supersedeas be awarded; that proper process issue against said George
E. Walker and J. Goldsten; and that the decree of the Corporation
Court be reversed and a decree entered by this Court allowing the
petitioner to set off the said judgn1ent and restraining said George E.
Walker and J. Goldsten from proceeding to collect any portion of said
judgment recovered by J. Goldsten against petitioner.
A copy of this petition was delivered to Walker and Timberlake,
attorneys for the appellees, in person on August 14, 1931.
This petition will be adopted as appellant's brief if an appeal be
allowed.
Counsel for petitioner desire an opportunity to state orally the
reasons for reviewing the decision of the lower court.
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And your petitioner will ever pray, etc.
I. D. LEVY,
By Counsel.
ALLEN, WALSH &WADDELL,
Counsel for S. D. Levy.
August 14, 1931.
The undersigned, attorney at law practicing in the Supreme Court
of Appeals of Virginia, do hereby certify that in my opinion it is
proper that the decision of the Corporation Court of Charlottesville,
Virginia, involved in the decree complained of in the foregoing petition, should be reviewed.
N. W. WALSH.
Received August 15, 1931.

H. S.

J.

Appeal granted-Supercedeas awarded. Bond $800.00
GEORGE L. BROWNING.
VIRGINIA:
IN THE CORPORATION COURT OF THE CITY OF CHARLOTTESVILLE.

I. D. LEVY ............................. Complainant-in-Error

v.

Transcript of Record

]. GOLDSTEN AND GEORGE E.
WALKER ... ·....................... Respondents-in-Error
ALLEN, WALSH & WADDELL,
Attorneys for Complainant-in-Error,
Charlottesville, Virginia.
GEORGE El WALKER,
Attorney for Respondents-in-Error,
Charlottesville, Virginia.
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*VIRGINIA:

IN THE CORPORATION COURT OF THE CITY OF CHARLOTTESVILLE.

I. D. LEVY ..................................... Complainant

v.

In Chancery

]. GOLDSTEN AND GEORGE E. WALKER ...... . Respondents
Pleas before the Corporation Court of the City of Charlottesville,
July Term, 1931.
BE IT REMEMBERED, that, heretofore, to-wit, on the 12th
day of December, 1931, came the complainant, I. D. Levy, in the above
entitled cause, by his attorneys and caused to be sued out of the
Clerk'S Office of the Corporation Court of the City of Charlottesville, a
subpoena in chancery against the respondents, J. Goldsten and George
E. Walker, returnable to the aforesaid Clerk's Office, on the 1st. Rules
in January, 1931., to answer a bill in chancery exhibited against them,
which said bill is in words and figures following, to-wit:
BILL
To the Honorable A. D. Dabney, Judge of Said Court:

Your complainant, I. D. Levy, respectfully represents: your complainant recovered a judgment against J. Goldsten, in this Court, in
the sum of $1196.60, with interest on $1156.00, a part thereof, from
August 1, 1929, and costs amounting to $66.00, the said judgment having been docketed in the Clerk's Office of this Court in J. D. 4, page
116. The said judgment was for money paid by your complainant for
the account of the said J. Golds ten, as set forth in the notice of motion on which the said Judgment was rend reed, and the entire
2*
sum was *due and payable to your cotnplainant on or before
August 1, 1929.
That on the same day, that is, the 2nd day of December, 1930,
J. Goldsten recovered a judgment against your complainant, in this
Court, in the sum of $500.00, with interest thereon from November
19, 1930, and costs, amounting to $40.35, which was docketed in the
Clerk's Office of this Court in]. D. 4, page 116. This judgment was
rendered in a suit for slander instituted by said J. Goldsten against
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your complainant. On the margin of the judgment docket where the
said judgment is docketed there appears the following endorsement:
"For value received I hereby assign this judgment to
Geo. E. Walker; written assignment of the same having
heretofroe been given to hin1. December 3, 1930.
JOSEPH GOLDSTEN,
Teste: L.A. FLANNAGAN, D. C."
Your complainant denies the validity of said assignment or any
prior assignment. And further alleges that complainant's claim
atedated any claim of said J. Golds ten against him, and of this said J.
Goldsten had notice, and of this the said George E. Walker had notice
prior to any connection or interest in said claim of J. Goldsten, by
assignment or otherwise. The said George E. Walker, at the time the
s~id assignment was made and prior thereto, had knowledge of this
complainant's claim against said J. Goldsten, and judgment was entered on said claim at the same time that the judgment, an assignment of which is claimed, was entered.
3*
*Your complainant further alleges that the said J. Goldsten is, and was when both of said judgments were entered, insolvent, and has no assets which n1ay be subjected to the payment of
the said judgment recovered by your complainant. Therefore, if your
complainant should be required to pay either to said J. Goldsten or to
· George E. Walker, his assignee, the judgment recovered against him
by said J. Goldsten, he would be placed in the position of paying a
debt to one who O'lvned him money, although he has no means of forcing paytnent of the sum due him.
That the issuance of execution on said judgment against your
complainant will therefore, cause him irreparable injury, and one for
which he had no adequate remedy at law.
Your complainant is advised that under these circumstances, the
judgment which complainant recovered as aforesaid against said J.
Goldsten constitutes a set off against the judgment recovered by J.
Goldsten against him, and that neither the said J. Goldsten nor the
said George E. Walker has the right to collect said judgment of
Goldsten against him, but that the same should be set off against, or
credited upon the judgment which your complainant has recovered
against said J. Goldsten as aforesaid. Your complainant is further
advised that the said George E. vValker, assignee of the said J. Gold-
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sten, could not acquire by the assignment of the said judgment as
aforesaid any greater rights that his assignor had, and he takes the
said judgment by assignment subject to the right which your complainant had to set off a portion of his claim against said Goldsten
against the said judgment.
4*
*Wherefore your complainant, being without remedy save
in a Court of Equity where such matters are properly cognizable, prays that J. Goldsten and George E. Walker be made parties
defendant to this bill, and required to answer the same; but not under
oath, answer under oath being hereby waived ; that proper process
issue; that a preliminary injunction be granted restraining the said
defendants, or either of them, from proceeding to have execution
issued on the said judgment, or taking other steps to enforce payment
thereof, pending a decision of this cause; that the Clerk of this Court
be ordered not to issue execution on the said judgment recovered
against your complainant until further order of the Court ; that the.
judgment recovered by J. Goldsten against complainant be set off
against or credited on the judgment recovered by complainant against
said Goldsten; that the Court declare the judgment against your complainant discharged and satisfied by such set-off, and the judgment
recovered by your complainant reduced by the amount so set off, and
order proper endorsement of such satisfaction and credit entered on
the judgment docket; that the said defendants be perpetually enjoined
and restrained from enforcing the said judgment recovered by J.
Goldsten against your complainant; and· that your complainant may
have such further and general relief as to equity may seem meet or
the nature of the case may require.
And your complainant will ever pray, etc.
I. D. LEVY.
STATE OF VIRGINIA,
COUNTY OF ALBEMARLE, to-wit:
This day personally appeared before me, the under*signed notary public in and for the county and state aforesaid, I. D. Levy, who made oath before me in my said county
t~at he is the complainant in the foregoing bill, and that the matters
therein stated are true.
Given under my hand this 12th day of December, 1930.
5*

CLARA L. HARMON, Notary Public.
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J. Goldsten and George E. Walker

INJUNCTION ORDER
On motion of complainant, by counsel, and for good cause shown,
an injunction is awarded him to restrain said J. Goldsten and George
E. Walker, or either of them, from proceeding to have execution
issued on the judgment rendered by this court December 2, 1930, in
favor of J. Goldsten against I. D. Levy, in the sum of $500.00, which
judgment is docketed in the Clerk's Office of this Court in J. D. 4,
page 116, or from taking other steps to enforce payment of said judgment, which injunction shall remain in force for sixty (60) days from
this date unless sooner enlarged or dissolved. But complainant shall
not have the benefit of this order until he, or some one for him, shall
enter into bond with sufficient security in the penalty of $100.00 conditioned according to law, to pay all such costs and damages as defendants may sustain in consequence of said injunction, in case the
same shall be dissolved.
ANSvVER AND EXHIBIT
The joint and separate answer of J. Goldsten and Geo. E. Walker
to a bill of complaint filed in the Clerk's Office of your Honor's Court
by I. D. Levy.
.
For answer to .said bill of complaint, or to so much
6*
*thereof as respondents are advised it is necessary and material for them to answer, answer and say :
It is true tha:t on the second day of December, 1930, I. D. Levy,
·recovered a judgment against J. Goldsten in your Honor's Court for
the sum of $1196.60 with interest.
It is true that your respondent J. Goldsten recovered a judgment
in your Honor's Court in the sum of $500.00 with interest from
November 19, 1930, but this verdict was recovered before a jury on
November 19, 1930, and entered up as a final judgment by the
Court on December 2, 1930. It is also true that this judgment was
rendered in a suit for slander instituted by J. Goldsten against the said
I. D. Levy.
.
Respondents further state that prior to the institution of this suit
by J. Golds ten against Levy in December, 1929 your respondent J.
Goldsten retained George E. Walker as his attorney to bring this
action, and it was agreed and fully understood that the said Geo. E.
Walker as his attorney should receive and have one-half of any recovery; and respondent Geo. E. Walker,· had a lien on any recovery in
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this suit for his fee in pursuance of Sec. 3429 of the Code of Virginia,
and this lien was prior and paramount to any claim that the complainant I. D. Levy may have then been asserting against J. Goldsten
for money due him by the said J. Goldsten.
Respondents further state that J. Goldsten had agreed to pay to
said Geo. E. Walker a fee of $100.00 for defending suit brought in
your Honor's Court by I. D. Levy to recover a judgment of $1701.95
with interest; that the case was tried in your Honor's Court and the
jury failed to agree; that for the second trial your respondent J. Goldsten was charged by the said Geo. E. Walker a further sum of
7*
$150.00 for defending *this suit to its final conclusion, whether
in your Honor's Court or in the Supreme Court of Appeals.
This case was tried again in your Honor's Court on December 2,
1930, and a verdict rendered in favor of complainant I. D. Levy,
against J. Goldsten for the sum of $406.00 which verdict your Honor
set aside and entered up judgment for $1196.00.
Your respondent further state that said Geo. E. Walker had an
attorney's lien on one-half of the judgment of $500.00 recovered by
the said J. Goldsten against the said I. D. Levy, and respondent was
indebted to said Geo. E. Walker in the sum of $250.00 for services
rendered .in the trial of suits of complainant against the said J.
Goldsten, and in order to pay this valid indebtedness respondent J.
Goldsten, on November 19, 1930, assigned to Geo. E. Walker the
$500.00 judgment as is shown by written assignment dated November
19, 1930, and herewith filed "Marked Exhibit A" and asked to be
read as a part of this answer.
It is true that both your respondents had notice that I. D.
Levy was asserting a claim against the said J. Goldsten : in fact ·
both respondents had notice that I. D. Levy had brought suit for this
claim and that the suit was pending in your Honor's Court, but this
situation gave the said complainant, I. D. Levy, no lien upon any
claim that J. Goldsten was asserting against the said I. D. Levy for a
tort. The two causes of action were entirely different, and no reason
existed why your respondent J. Goldsten could not have assigned his
claim for tort against Levy in order to employ counsel to
8*
represent him; that the. said complainant *I. D. Levy knew at
the time he entered suit against respondent J. Goldstert that
the said J. Goldsten was insolvent and had no assets which could be
subjected to the payment of complainant's judgment .if recovery was
eventually had.
Respondents deny that the judgment recovered by the said I. D.
Levy against respondent J. Goldsten constitutes a set off against the
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judgment recovered by J. Goldsten against the said I. D. Levy; that
respondent Geo. E. Walker had an attorney's lien on the judgment
recovered in favor of said J. Goldsten against Levy in pursuance of
the Statute Law of Virginia; that the assignment of this judgment to
Geo. E. Walker to pay this lien, and also to pay balance of amount due
him by respondent J. Goldsten was a valid assignment and given for a
valuable consideration; and that the judgment for the sum of $500.00
recovered as aforesaid against I. D. Levy is the property of Geo. E.
Walker and he is entitled to recover same.
And now having fully answered respondents pray to be hence
dismissed with their costs in this behalf expended.

J.

GOLDSTEN,

GEO. E. WALKER.
EXHIBIT A
For value received I hereby assign to Geo. E. Walker a judgment
for $500.00 recovered November 19, 1930, in the Corporation Court
of City of Charlottesville in the suit against I. D. Levy for damages.
Given under my hand this 19th day of November, 1930.

J. GOLDSTEN.
9*

*MOTION TO STRIKE

Comes now the complainant, I. D. Levy, by counsel, and moves
the court to strike from the record in this cause the joint and several
answer of the respondents, George E. Walker and J. Goldsten, and
assigns as the grounds of his said motion the following:
( 1) That the said answer does not set forth any facts sufficient in law to constitute a defense to the case set forth in the bill filed
in this cause, and that the said answer does not deny, but specifically
admits the material allegations of the said bill.
( 2) That it being admitted in the said answer that the claim
of I. D. Levy against J. Golds ten, on which judgment was rendered
December 2, 1930, in your Honor's court existed prior to the institution of the action for slander against complainant, and prior to the
employment of respondent, George E. Walker, to prosecute said action, and prior to the alleged assignment by J. Goldsten of his right of
action against complainant for slander to said George E. Walker,
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and that both of said respondents had notice of the existence of the
said claim, and it being further admitted that the said J. Goldsten was
and is insolvent, complainant had at the time of the employment of
said George E. Walker the right to set off as against any liability of
complainant to respondent, J. Goldsten, which might be established,
the indebtness of the said J. Goldsteti to complainant, and any right
which the said George E. Walker as attorney or by assignment might
have against the recovery in such action for slander, would be subject
to the complainant's right of set-off.
* ( 3) That the assignment, or claim as attorney, is sub10*
ject to the same equities which apply as against J. Goldsten.
( 4) That the answer shows J. Goldsten has no right to enforce
his judgment, but the same should be set off against that of complainant against him, and the right of George E. Walker as attorney or as
assignee can be no greater than that of his client or assignor.
( 5) That the claim of J. Goldsten is not assignable nor can an
attorney acquire a higher or greater right than that of his client.
( 6) That a client, certainly one known to be insolvent, can not,
in tort or contract cases, require a defendant to pay his attorney such
compensation as he might agree upon, which would be the result were,
under the facts alleged in the answer, the claim of George E. Walker
to be sustained.
( 7) That any lien which the said George E. Walker as attorney
may have had, has been discharged by the assignment alleged in the
answer and can not now ve asserted ; and said assignment, if effective,
is subject to the rights of set-off asserted in the bill.
AGREED STATEMENT OF FACtS
It is stipulated and agreed that the following are the facts upon
which the above entitled case may be heard and determined:
That the facts set forth in the complainant's bill are true;
That the facts set forth in the joint and several answer of J.
Goldsten and George E. Walker are true;
11 *
*That the defendant, J. Goldsten, was, as defendant
George E. Walker knew, at the time the contracts of employment of George E. Walker as his attorney in the cases as mentioned in
said answer, insolvent and had no assets, and has none now.

S. D. TIMBERLAKE,
Attorney for Defendants.
ALLEN, WALSH & WADDELL,
Attorney for Complainant.
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DECREE OF JULY 3, 1931

This cattse can1e on this day to be heard upon the complainant's
bill and the joint and several answer of J. Goldsten and George E.
Walker, respondents, and the complainant's motion to strike said
answer, which motion is in writing, and, said motion having been fully
argued by counsel and the Court being of opinion that said answer, in
so far as it sets out a claim of an attorney's lien for $250.00 is sufficient, it is adjudged, ordered and decreed that said motion be and the
same is hereby overruled.
And thereupon the complainant filed his general replication to
said answer, and this cause came on this day to be heard upon said
bill and answer and general replication thereto, and upon an agreed·
statement of facts this day filed by leave of Court, and was argued by
counsel.
Upon consideration whereof, the Court being of opinion that
$250.00 of the judgment recovered by J. Goldsten against complainant,
I. D. Levy, should be set off against and credited upon the judgment recovered by complainant against J. Goldsten, as men12*
tioned in the bill, it is adjudged, ordered *and decreed that said
judgment recovered by J. Goldsten against complainant, I. D.
Levy, to the extent of $250.00 and costs, as mentioned in said bill, be
set off against and credited on the judgment recovered ~y complainant, I. D. Levy, against the said J. Goldsten for the sum of $1196.60,
as mentioned in the bill, except as to $250.00 of said judgment of
J. Goldsten against complainant, I. D. Levy, and defendant, J. Goldsten, is forever .enjoined from proceeding on said judgment against
said complainant, I. D. Levy; and the Clerk shall enter on the J udgment Docket where is entered the judgment recovered by complainant, I. D. Levy, against J. Goldsten, a credit of $250.00 and costs,
$40.35, which credit shall be made as of November 19, 1930; and the
Clerk shall endorse on the Judgment Docket where the judgment recovered by J. Goldsten against complainant, I. D. Levy, is docketed, a
credit of $250.00 and costs, $40.35, as of November 19, 1930.
And it is further adjudged, ordered and decreed that defendant,
George E. Walker, is entitled to the benefit of $250.00 of the judgment recovered by J. Goldsten against complainant, I. D. Levy, with
interest from November 19, 1930, and he may have execution therefor, and it is ordered that each party pay his own costs.
And, the complainant indicating that he desired to file a petition
in the Supreme Court of Appeals of Virginia for an appeal, it is ordered that the operation of this decree be suspended for a period of sixty
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days from this date and that no execution issue on said judgment of
J. Goldsten against I. D. Levy, allowed to George E. Walker as above,
provided the complainant, or some one for him, shall within five
13*
days from the entry of this decree, give bond, with *surety
satisfactory to the Clerk of this Court, in the penalty of
$350.00, conditioned to pay all costs and damages in the event a supersedeas to this decree should not be allowed and effectual within said
period.
DECREE OF JULY 17, 1931
This cause came on this day to be again heard upon the papers
formerly read and the complainant, by leave of court, moved that the
decree entered in this cause July 3, 1931, be amended to show the
grounds of objection on the part of complainant thereto, and was
argued by counsel.
Upon consideration whereof, it is adjudged, ordered and decreed that said decree of July 3, 1931, be and the same is hereby
amended in the following respect, that the complainant objected to
said decree on the ground that upon the facts, George E. Walker has
no right to assert his claim as against complainant's right of set off;
that the claim of George E. Walker is, under the facts, subject to complainant's right of set-off; that the claim of George E. Walker is no
greater than that of his client or assignor, which right is subject to
complainant's right of set off; that any claim of George E. Walker
to an attorney's lien has been discharged by the assignment by J.
Goldsten to him of the judgment of J. Goldsten against complainant,
which is subject to complainant's right of set off; that George E.
Walker's right as attorney or assignee is subject to complainant's
right of set off; and injunction should have issued requiring full set
off of the judgment of J. Goldsten against complainant and restraining
defendants from having execution for any part thereof or enforcing any part thereof. Which objections and amendments
14*
*shall be read as if inserted in said decree of July 3, 1931.
NOTICE FOR TRANSCRIPT
TO S. D. TIMBERLAKE AND GEORGE E. WALKER,
ATTORNEYS FOR J. GOLDSTEN AND GEORGE E.
WALKER:
TAKE NOTICE: that on Wednesday, July 22, 1931, the undersigned will apply to the clerk of the Corporation Court of the City
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of Charlottesville, Virginia, for a transcript of the record in the
chancery cause of I. D. Levy v. J. Goldsten and George E. Walker,
for the purpose of presenting said record, together with a petition for
appeal from the decrees entered by said Corporation Court July 3,
1931, and July 17, 1931, in said cause, to the Supreme Court of Appeals of Virginia.
I. D. LEVY,
By Counsel.
Legal and timely service of the above notice is hereby acknowledged.
·
S. D. TIMBERLAKE,
GEORGE E. WALKER,
Attorneys for J. Golds ten and George E. Walker.
VIRGINIA,
IN THE CORPORATION COURT OF THE CITY OF CHARLOTTSVILLE, JULY 23, 1931.
I, C. E. Moran, Clerk of the Corporation Court of the City of
Charlottesville, Virginia, hereby certify that the foregoing is a true
accurate and complete transcript of the record in the chancery cause
pending in the aforesaid court under the style of
I. D. LEVY .................................... . Complainant

v.
J. GOLDSTEN AND GEORGE E. WALKER ...... . Respondents
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*which I, as Clerk of said Court have been requested in writing
to prepare on behalf of said L D. Levy for the purpose of its
presentation, along with a petition for an appeal from the decrees
therein entered July 3, 1931, and July 17, 1931, to the Supreme Court
of Appeals of Virginia;
And I further certify that it affirmatively appears that counsel for
the respondents had due and legal notice of the intention of the said
complainant to make application for the foregoing transcript of the
record.
Given under my hand this 23rd day of July, 1931.
15*

C. E. MORAN, Clerk.
A Copy, Teste:
H. H. WAYT, Clerk.
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