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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

COMMONWEALTH OF VIRGINIA, DEPARTMENT OF
HIGHWAYS, EMPLOYER (SELF INSURED), Plamtiff in Err-or,
vs.
JOHN M. HUGifES, Defendant in Error..

PETITION FOR WRIT OF ERROR AND SUPERSEDEAS

To the Honorable Justices of the Supreme Oo~trt of .AppealS.

of Virginia:
Your undersigned petitioner, Commonwealth of Virginia,
Department of HighwaysJ shows unto Your Honors that it is
aggrieved by a final award of the Industrial Commission of
Virginia in an action ·before it wherein it was defendant, and
John M. HughesJ the claimant, or plaintiff. Said award was
made and entered on the 1st day of December, 1932 (M. R.,
62). E'or eonvenience, the parties will be referred to herein
as they appeared below.
In said action th~ plaintiff elaimed the benefits of the work. men's Compensation Act of the State of Virginia. '.l~he Industrial Commission awarded him Three Thousand Five
( $3,005.00} Dollars, plus certain medical, surgical and hospital expense (M. R., 57). The award was a general one, earrying Six Dollars Five Cents ($6.05) per week during disability, subject, of course, to the maximum amount payable
under the Act, that is to say, Three Thousand Five ($3,005.00)
D.ollars ($6.05 per week for a period of five hundred (500)
weeks. See Sec. 30 of the Compensation Act, which is Sec.
1887 (30) of Miehie's Code of 1930).
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Your petitioner adopts this petition as its original brief,
and forwarded a copy thereof by mail toP. A. L .. Smith, Jr.,
Esq., of counsel for the plaintiff, on the 22nd day 9f December, 1932.
By way of anticipation, a:ud for the convenience of the
Court in reading this petition, the sole complaint of your petitioner is that the evidence fails, as a matter of law, to establish any causal relationship between the accident and the
disability of the J?lai:pti:ff'!

THE FACTS.
On the 2nd day of April, 1932, the plaintiff was a.n employee of the defendant, which was then engaged in road
building near Columbia, Virginia (M. R., 2). His duty at
the time was dumping trucks of dirt. On the day indicated
a truck had been unloaded by lifting the body of it, and while
the body was being put in its usual position the truck pulled
forward (M. R., 19), which movement caused the plaintiff to
fall, according to himself, backward (M. R., 3), "right straight
back" (M. R., 6). The plaintiff stated nothing struck him on
the side (M. R., 6), and there 'vas no bruised place upon his
abdomen (M. R., 7). The occurrence took place at twelve
minutes past elev:en (M. R., 3). The plaintiff worked a few
minutes thereafter (M. R., 3), and at one o'clock the timek~eper (M. R., 3) took him to Dr. Clements (M. R., 8). At
the time ·of the alleged injury the plaintiff was heard to say
"that something pulled loose iQ. my abdomen", and "I an•
in awful misery'~· (M. R., 18).
Dr. Clements testified (M. R., 31):

'' Q. Doctor, what opportunity have you had to observe
Hughes since his return fro:rp. the hospital'
"A. I have seen him only o:qce in my office and didn't do
a complete examination theJl.
"Q. Doetor, is there any connection between his present
condition and the injury he received on April 2nd f
''A. I couldn't give you any information. I haven't kept
in touch with him.
'' Q. Not sufficiently conversant with the case to warrail tyou to express an opinion f
''A. No, sir.
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'' Q. Could you say that his present condition may be the result of his injury of April 2nd Y
''A. Yes, sir, it could be.
'' Q. }fost anything could be and most anything is possible.
"\Vhat is the probability of the connectio:p. between the two?
''A. I haven't any opinion.
'' Q. Vv asn 't your last visit in connection with the first visit?
"A. He clidn't come to see me professionally. He asked
me if I was going to be _present at this he~ring. It wasn't a
professional eall, but just l+ free conversation.
'' Q. Doctor, you don't know what is wrong with him now
because you didn't know what was wrong with him first Y
''A. Yes, sir.
'' Q. If the condition of the truck ·was as he explained it,
it could come from it?
' 'A. Yes, sir."
Dr. Clements' connection with the case ceased on April15,
1932, and the plaintiff was then under the care and attention
of a surgeon (Dr. E. T. Trice), who rendered all medical attention to him after the time indicated. Dr. Trice testified
(M. R., 34):
'' Q. Will you please tell the Commission your connection
with this case and your fludings T
''A. The IIighway Department asked me to call at this
man's house on April 15th and I found· him at home at his sister's residence and found out that he had 'Qeen sent to Riohmond for a strangulated hernia. That was my information
from the Highway .Department. Of course, in the process of
my examination, the :Qrst thing I took was whether or not he·
had a hernia. After examining him for the probability of a
hernia, it was found not to exist. I noticed first of all that
Mr. Hughes had a very much slowed up mentality. His mind
seemed to be sort of slow, cloudy. I found out that he had
fallen back, as was descr1bed here, from this truck and I knew
he had been around his house for about thirteen days. So,
not finding the condition I expected to find, I looked around
and tried to find out what was his trouble. He described to
me, as you hav-e heard here, the way he fell back from this
truek, and, of course, I examined his spine and his legs and
everything like that and not any objective signs could be noticed. His pain, according to his own description, was very
acute in the abdomen and has been going along with him from
the 15th, for a. couple of days. I didn't accomplish a great
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deal in arriving at a definite cqnclusion, so I put him in the
hospital and had our routine examination made, consisting of
a lot of laboratory work, etc., and while in the hospital he
developed a right good fever. His temperature ran up and
he developed muscle pains and I was satisfied then that he had
developed influenza, the muscular type of influenza, but at ·
this time he passed· a cup of tblood through the rectum. With
the history that came down with him, this falling backwards,
with his having to be sent to town, supposedly with a strangulated hernia, with the abdominal pain and with the passage
of some blood right at that time, we thought that a diagnosis
could not be made and we made, an exploratory operation was
done, in which all of his abodminal organs were examined.
His stomach was .examined for ulcers, his pancreas was examined and his duodenum and ev:ery inch of his large and
small intestines, especially around the rectum. As I have
stated, he passed this cup full or half cup full of blood and
there are times when the bowel will telescope and we call it
intussusception. So he was examined very c~refully to determine whether, through a spa13m of the intestines, to see if
it had telescoped, and then it was, of course, very important
to see whether or not a piece of bowel or hernia sac had gone
into the internal ing·uinal ring·s, which could have caused this
type of pain, had it existed.
'' Q. Did you find anything wrong with the internal inguinal
ring7
'• A. I said they were negative. This operation was done
on the 18th of April and the report of the operation, as dictated by me afterwards, is as follows : Duodenum, stomach,
gall bladder, both internal rings and all intestines examined,
·no fluid in abdominal cavity, no enlargement of the mesenteric lymph nodes. Original of intestinal hemorrhages not determined. Condition of tissue at site of pain does not show
the effect of any trauma. It is not believed that the accident
of April 2, 1932, accounts for the intestinal hemorrhage.
"Q. Doctor, what was your conclusion as to the cause of
Mr. Hughes' trouble!
"A. It was my opinion that the hemorrhage that he had
in the hospital and the fev:er he had resulted from the intestinal type of influenza.
'' Q. When you first called to see him at his home, did he
have a bad cold 7
''A. Yes, sir, I think he did.
'' Q. Doctor, is it your opinion that this man was injured in
the way he described or not Y
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"A. I couldn't find any evidence of any injury that had
happened from the time he was brought to me on the 15th
of April, 1932J and not any observation that I made had any
reference or bearing or relationship to the injury.
'' Q. He was right bad off, wasn't heY
''A. He had an abdominal pain that just disappeared after
his operation. Of course, his operation was of an exploratory nature, where everything in the abdominal cavity was
examined a.nd returned.
'' Q. In other words, an exploratory examination is made
when you don't know what is wrong with a· man, you conduet
a general surgical operation Y
''A. That would be a radical way of putting it. When you
have a history of a man having rooeiv.ed an injury, when you
find him in a state of pain and then when you have a small
portion of blood to eome from the bowels, it makes it so an
exploratory incision "is justified. It happened that the results
of this exploratory incision showed that no rupture existed
a.nd no strangulation of the intestines and no intussuseeption.
'' Q. You covered all that t
''A. You asked me again.
'' Q. I didn't mean to interrupt you. You state that a
strangulated hernia was found not to exist Y
''A. Not to exist.
''Q. And there was no injury of a pre-existing nature that
you could find that would cause him to have fallen out on April
2nd Y There was no old or residual condition 1
''A. No, sir.
''Q. In other words, if he was not hurt on April 2nd in the
manner he described, he is just faking!
''A. I wouldn't say he is faking or not faking. I would say
I didn't find any evidence of injury.
"Q. Did he know what he was ,being operated on for¥
''A. It was not mentioned as much to him as it was to his
sister.
'' Q. Are you a ware of the presence of influenza in this section!
''A. It was commonly seen in February and long through
the Spring. I don't know that influenza has any special s~a
son.
''Q. What positiv-e symptoms of internal influenza would
you say you found?
''A. Muscle pains, fev:er, ·very sluggish mentality and the
nausea that prooeded this half eup of blood.
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'' Q. Did you ever know of an instance of influenza. throwing a man over backward on his back.
·
''A. No, sir.
.
'' Q. "\Vhat is your connection with the Highway Depart~
ment, Dootor.
"A. I hav.e no connection with them at all.
'' Q. About how often in the past year hav.e you been ~ailed

onY
Mr. Robertson: I object to that question.
, Commissioner l{izer: I can see no bearing it has 9n the
case. He said he had no connection with the Highway De...
partm@L
·
'' Q. Who called on you to render this service 1
"A. Mr. Robertson asked me to see this man. He said his
(nformation was 'that a man was at a certain plaee had been
sent to Richmond and asked me to go by to see him there.
"Q. Who made the diagnosis of strangulated hernia?
"A. I don't know.
'' Q. Do your records show that f
"A. ~Hne don't because I didn't find any.
'' Q. Did he tell you?
"A. He said Mr. so and so at a certain address had been
roported to have a strangulated hernia and he wished me to go
up there and see him ..
. '' Q. Anything in the file a bout a .strangulated hernia 1
''A. Yes, sir, that it does not exist.
"Q. Now, this man was hurt some two 'veeks before you
saw him?
''A. Yes, sir, April 2nd.
"Q. During that time he had plenty of time to develop a
bad cold and influenza?
"A. Yes, sir, I have no knowledge of anything from the
time of the accident until I saw him on the 15th.
"Q. Tt would not be inconsistent with his claim to take the
view, although at the time you saw him he had the internal
influenza condition, because it might have happened th.at it
developed subsequently Y
'·'A. Yes, sir.
.
'' Q. It would be impossible to make then a medical oph;tio:q
that he was not injured in the manner in which he claimed,.
but you think that the influenza condition was not necessarily
related to the injury1·
·
·
' 'A. Yes, sir.
'' Q. Assuming that hi~· description of the accident was
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truthful, that he was injured enough to have brought about
a. condition which he described, would it be perfectly possible
for him to be in a weakened condition and not able to do
manual labor?
"A. I didn't find any evidence of trauma. I found pain,
but nothing to explain it.
. '' Q. vVould it not take him twelve months from the date of
the operation to regain his strength and be able to work t
''A. I -considered him entirely recovered as of June 15th.
''Q.. If he, about July 1st, started back to doing heavy manual labor, wouldn't he be subjecting himself t.o a severe risk of
returning to the hospital?
"A. No, sir.
'' Q. You advise patients who are operated on for appendi. citis to resume work in that time?
"A. Yes, sir, about four weeks.
'' Q. Is it a fact that they have to come back for adhesions 7
''A. I don't think that any adhesions would appear unless
it was three or four days after they leave the hospital.
'' Q. About how long was this incision 7
''A. I think nine inches long. A very generous incision. ·
. '' Q. Is this the· only instance that the Department has called
on you to see claimants f
1\fr. Robertson: I object to that.
Mr. Smith : I think this is a proper question to know
whether he has been called upon to visit claimants by the
Department ..
The Witness: What is the ruling?
Commissioner Kizer: I think you can answer it.
"A. Over what period of time1
"Q. In the last twelve months.
''A. I would say I have seen five people from the Highway
Department.
Q. Are you familiar with what method the· Highway Department has for looking after its employees?
"A. Mr. Smith, the Highway Department being scattered
over the State, I don't think they use any one physician.
There is no way they can do it except with the aid of local
physicians and the :fiye or six men that have been referred to
me were two little minor in;juries on the Petersburg Pike .and
three recently on the Chamberlayne Avenue job. The High:way Department work is going on as little around Richmond,
I expect, as anywhere in the State.
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"Q.. What I meant to know what was ·the regular routine
they, have for taking care of employees 1
• "A. I don't know.
'' Q. Did anyone assist you in the operation Y
.,, A. In this operation Y.
"Q. y es, s1r.
.
"A. Yes, sir, here is the man's chart. lt shows everything.
This operation was begun at 12 :25 and was ended at 1 :25 and
I performed the operation. Dr. Richard Herring was my
assistapt and the anaesthetic was gas and ether.
· ''Q. What arrangement was made, if any, for the hospital
expense .of this body Y

· Mr. Robertson: I might say this to lVIr. Smith, I will make
a statement in the record..

·

· "Q. Now, Doctor, where was he when you first saw him
with a bad cold Y
·
''A. He was at his sister's house. I don't know that it
was such a terrible cold then. He had some chardcteristics
of. 'it.
·
Q. would that be a characteristic accompanying in- .
fluenzaY
''ll. 1res, sir.
"Q. Might not bef
''A. Could be muscular pains from fatig'Ue.
''Q. Did you treat him specifically for the cold 1
"A. Yes, sir. You will find all that in the chart.
'''Q. How long, if the injury happened in the way he deser~bed it at that time and he was suffering from influenza
within two weeks to necessitate this operation. About how
long would it have been before the temperatu::.-e would set upf
"A. He had temperature then. It would be impossible to
associate the influenza with his accident. One was fifteen
days ahead of the other. You could have .influenza and get
well and catch it over again in that time. I mentioned influenza as my opinion as t'o explain why he had this nausea
·
and intestinal hemorrhage..
"Q. This was the only case that you· haye had tha-t .would
necessitate a nine-ineh incision to determine irifluenza f
''A. It was not that. It was only an exploratory operation.
.
''.Q. It is the only instance iii your length of practice where
an influenza condition required a.n incision Y
''·A. It is the only instance where a man with an intestinal
''1
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hemorrhage and a pain as described and this history. You see,
Mr. Smith, this case was changed .around a whole lot.
'' Q. I agree \vith you.
''A. It was changed around by his history. As Doctor
Clements told you, ther-e can be lots of ruptured kidneys with
man was
no .outward marks and this was a ease where
claimed to have a rupture and not se~ing a.ny marks on the
skin on this occasion and the man. had fallen and had spent
:fifteen days in bed and where there was a likelihood of a
strangulation, would call for an exploratory operation.
'' Q. The influenza alone never necessitated it 7
''A. Of eourse not.
'' Q. It was his condition that resulted from the accident
that caused the operation and not the specific operation for
influenza, but you say that you found no evidence of injury?
''Commissioner Kizer: He testified it was an exploratory
operation.
''Q. If you had known before you operated that he had internal influenza, that would not have caused or requir-ed an
operation Y·
' 'A. Of course not.
"Q. It was due to his injury that the operation was performerlY
·
·'A. The alleged injury or present and past circumstances.
'' Q. Why did you speak of it as alleged injury Y·
"A. Because I can only state that I founcl no evidence of·
injury.
'' Q. He was a pretty sick man before you operat-ed!
''A. He wasn't as sick as I thought he was .
."Q. ·You don't make a nine-h~ch hole with every operation,
do you!
"A. When you examine ev:erything, you have to have an
ad-equate opening.
"Q. Doctor, isn't it pretty serious to open up a man nine
inches?
''A. No, sir, one incision will heal as quickly as another.
. '' Q. Right serious under anaesthetic to cut a person open
at allY
''A. That mortality is not one-twentieth of one per cent
higher.
.
'' Q. You operate on a man not thinking that he was a pretty
sick manY

a

.

)

Commissioner Kizer: I think you have gone into that pretty
fully. I think you have about covered that."

10

Supreme Court of Appeals of iVirginia.
ASSIGNMENT OF ERROR. NO. 1.

.The Industrial Commission erred in enfJerin,q its a;ward of
Dece·mber 1, 1932, against the defendoot beca11tse the evidence,
a.s a. matter of latu, failed to establish a. causal relation.ship·
between the accident to the plafintiff and disability ola~med. ·
..

The attending physician has testified it would be impossible·
to associate influenza with the accident (M. R., 44). That
statement is uncontradicted by Dr. Clements, who did not .feel
sufficiently conversant with the case to express an opinion
(M. R., 31). No other physicians or surgeons testified. The
evidence fails, therefore, as a matter of law, to establish a
causal relationship between the falling of the plaintiff when
the truck pulled forward and his present disability caused·
by intestinal influenza. The falling of the plaintiff, followed
very shortly by the beginning of his disability, in view of the
testin1ony of the ease, should ·be taken as satisfactorily ex-·
plained and held to be a coincidence of a rigorous occupation
rather than of a disability shortly ensuing. The testimony
of Dr. Trice that it "would be impossible to associate the influenza with the accident", being neither -contradicted, nor
incredible, must be accepted as true, and cannot be disregarded. Even upon a demurrer to the evidence, a party is en-·
titled to the benefit of his evidence not in conflict with his adversary's. Fanne1·s Ad1n'r. vs. C. db 0. R. R. Co., 144 65,
at 91.
It is respectfully submitted· to this Court that it is established by the evidence, as a matter of lOIW, that the plaintiff's
present disability is due to intestinal influenza, having no
connection whatever with his accident. It is fundamental to~
the law of Workmen's Compensation that it does not contemplate a payment to a workman who has contracted such a dis-.
ease. Our Act (Michie's Code of 1930, Sec. 1887 (2) paragraph (d) provides compensation for ''injury by accident''
*' * • ''and shall not inclu.de a disease in wny form, except
where it resttlts naturally and u'1Wtvoidably fr01n the accident''.
(Italics ourF;.)

VIRGINIA CASES.
'J..1he case of Bristol Build~rs Su.pply Co. v. McReynolds; 162·
S. E. (Va., 1932) 8, is closely to the point. There the deceased stuck a splinter in his arm, causing infection. He
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continued to wor!r., dev~lop~d pneumonia in a few days and
died. ".J.1he attending physician had no definite ideas concern-.
ing- whether here was a causal relationship between the infected wound caused by the splinters and the pneumonia.
Ho,vever, two additional phy.sicians stated the disease was
superinduced by the wound. The Chief Justice stated the law
in such a situation to be (9) :
''The general rule is that, when an attending physician is
positive in his diagnosis of a disease, great weight will be
given by the courts to his opinion. However, when it appears,
as we think it does appear in this case, that the diagnosis is
shaded by doubt, and there is medical expert opinion contra.ry to the opinion of the att-ending physician, then the trier
of the fact is left free to adopt that :v:iew which is most consistent with reason and justice. * • * . ''
This Court necessarily affirmed an award for the claimants, but in the instant case the attending physician (Dr.
Trice) was "positive in, his diagnosis", and th-ere was "no
medioal expert opinion contrary to the opinion of the attending physician'', {or which reasons the award of the Industrial
Commission should be reversed.

vVhen the ·evidence fails, as a matter of law, to prove a caus·al relationship between the accident and the disability, compensation should not be allowed (Fox vs. Bach, 156 Va. 609,
at 618), because "the burden of proof" is "upon the claimant to show that his present condition resulted naturally and
unavoidably from tl1e accident * e * . It is not sufficient to
show that "it may be". Old Dominion Co. v. lJfessick, 149
Va. 330, at 335 and 337.
In vie'v of both the facts and the law of this ease, which,
as stated at the outset, are within narrow limits, and concerning which there can be little or no dispute, it is felt that no
useful purpose will be served by longer extending this petition.
CONCLUSION.
Your petitioner, for the reasons assigned, prays that to the
award aforesaid a writ of error and supersedeas be granted;
that the award of the Industrial Commission of Virginia be reversed and final judgment -entered in this Court for the peti-
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tioner, and· that such other and further relief be rendered as·
appears proper.
Respectfully submitted,
COMMONWEALTH OF VIRGINIA, DEPARTMENT OF I-liGHWAYS. ·

By SINNOTT & 1s.IAY,. Counsel.
I, John G. May, Jr., an attorney practicing in the Court of
Appeals of Virginia, do certify that, in my opinion, the award
of the Industrial Commission of Virginia in the action wherein John M. Hughes was plaintiff, and Commonwealth of Virginia, Department of Highways, "\Vas defendant, rendered on
the 1st day of December, 1932,. a transcript of the record of
which is attached h-erewith, is wrong and should be reviewed
and reversed by the Supreme Court of Appeals of Virginia.

Given under my hand this 22nd day of December, 1932.
JOHN G. MAY, JR.

Received December 22, 1932,

H. S. J.
An appeal .and supersedeas awarded. No bond required.
March 10, 1933."
John M. Hughes, Claimant,
vs.
·Commonwealth of Virginia-Department of Highways, Employer.
Self-insured.
Claim No. 220-024.
·Claimant appeared in person. James C. Page, Attorney-atLaw, .American Bank Building, Richmond, Virg4rla, and P.
A. L. Smith, Jr., Attdrney-at-Law, Travelers Building, Richmond, Virginia, for the claimant. Giles M. Robertson, Adjuster, Department of Highways, State Office Building, Richmond, Virginia, for the defendant.
-
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Hearing before Commissioner J{izer at Palmyra, Virginia,
September 9, 1932.
· All witnesses having been duly sworn, the following testimony was taken:

Commissioner Kizer: This Claim is No. 220-024 and comes
up on petition of John M. Hughes, who· alleges that on the
2nd day of April, 1932, he received an injury consisting of
a severe bruise and sprain of abdomen. He was then in the
employ of Commonwealth of Virginia-Department of HighIs the wage in
ways, at an average weekly wage of
dispute, Mr. Robertson Y
Mr. Robertson: Average w-eekly wage of $10.00.
page 2 ~ Commissioner Kizer: At any rate the compensation will be the minimum. The purpose of the inquiry is to find out whether the claimant received an accident
arising out of and in the course of his employment and the
amount of medical bills.
JOHN M. HUGHES.

By Mr. Page:
Q. You are John M. Hughes 7 ·

A. Yes, sir.
Q. How old are you, John f
A. 25, 13th day of July.
Q. Where were you working on the 2nd day of April f
A. Working from Columbia to State Junction.
Q. For the State Highway Department f
A. Yes, sir.
Q. What doingf
A. Dumping trucks.
Q. Anyone helping you 7
A. Eddie Childs.
Q. 'What happened on that occasion?
A. I was lifting on the truck body and the truck snatched
up and throwed me backwards on the ground.
Q. You were lifting up the truck body 7
A. Yes, sir.
Q. Was that a part of your duties~
. page 3 } A.. That was wha.t the eaptain said.
Q. That was the work he ordered you to do Y
A. Yes, sir.
Q. Was anything wrong with the machinery?
A. No more than it was hard to dump.
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Q. Had you complained of that earlier in the day f

A. Yes, sir.
Q. vVha t happened to you f
A. I fell backwards. It was all I could do to get up. I got
up and laid on the ba.nk and got the timekeeper to take me to
the doctor.
Q. Were you able to work any more after you were hurt f
A. I picked up the shovel and tried to work and couldn't
straighten up.
Q. How long did you work?
A. Ten, fifteen, maybe five minuteb.
Q. Did you have a doctor?
A. Yes, sir.
Q. When did the doctor come to see you or did you go to
see him?
A. Timekeeper took me to the doctor.
Q.. How long was that after the accident f
. A. About one o'clock, I imagine.
Q. What time did the accident occur T
A. Twelve minutes past eleven o'clock.
·page 4 ~ Q. You mean he took you to Columbia to the doctorY
A. Yes, sir.
Q. "\Vhat did the doctor do Y
A. He examined me and told the timekeeper what was the
matter.
Q. You don't know what he told the timekeeper Y
A. No, sir.
Q. Did the doctor tell you to go homeY
A. I stayed in the office. Mr. Craighill sent a truck and
took me home.
Q. Did Doctor Clements visit you at your home at Goochland?
A. Yes, sir.
Q.. How many times f
A. Three or four times.
Q. I-Iow long after the aooident before you were taken to
·the hospital f
A. A week and a half. I couldn't get up.
Q. You were suffering all the timeT
A. Yes, sir.
Q.. VVhere did you have paint Put your hand.
A. Right there (indicating).
Q. Side of the abdomen f
A. Yes, sir.
Q. Who took you to Richmond Y

,.

Commonwealth v. John M. Hughes.

15

A. Doctor Clements.
Q. What hospital were you put in Y
page 5 ~ A. Grace Hospital.
Q. Were you operated on T
A. Yes, sir.
. Q. How long after you were taken to Riehmond before you
were operated on?
A. I went to the hospital on Friday and was operated on
Monday at one o'elock.
Q. How long did you stay in the hospital?
A. Three weeks and three days.
Q. Have you been able to work any since?
A. No, sir, not able to do nothing.
Q. What compensation did you receive a week for your
work?
A. I haven't received any.
Q. Ho'v much did they pay when working?
A. $2.00 a. day.
Q. Six days a week?
A. Yes, sir.
Q. Did you get full time for Saturday?
A. Yes, sir, worked all day on Saturday.
Q. Whereabouts is the s-car on your body, from the operation?
A. From right there (indicating around naval) on down.
Q. Had you been hurt or ruput~tred any time before that?
A. No, sir, never had seen a sick day in my life.
Q. Never had a. sick. day in your life? Never had influ·
enza?
: A. No, sir.
page 6 ~

Mr. Robertson: If you want to agree on a wage
of $11.00 we can do it. We have found that we had
a mistake in it.
By J\!Ir. Robertson:
. · Q. Mr. Hughes, what hit you Y
A. Didn't nothing. The only thing I was pulling up on the
truek and the truck snatched off and I hit the ground.
Q. What part of you1· body struck the ground?
A. Right straight back.
Q.. Did anything hit you in the right side Y
A. Nothing lest the truck hit me.
Q. Well, did it hit you?
A. I didn't know what hit me .. I couldn't get up, not until
a long time.
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Q. What time did the accident occur .f
A. Twenty .minutes past eleven;
Q. You were knocked out at ·the time, you say Y
A. Yes, sir.
.
.
Q. Who told you your accident occurred at twenty minutes
past eleven Y
A. The man working with me.
Q. You don't know that!
A. No, sir.
·
·
Q. Do you know whether or not anything hit you
page 7 ~ in the side?
·
A. 1 couldn't swear it did.
Q. Did you ever see any bruised place on the right side
of your abdomen Y ·
·
A. No, sir.
Q. What kind of pain did you hav:e in the right side of your
abdomenY
·
.A. Just hurt like something stinging, like a hornet sting.
Q. Had you ever had pairi before f
A. No, sir.
Q. Ev·er have one since you were operated on t
A. No, sir.
Q. Did you have a bad cold at the time yon are alleged to
have been injured Y
A. No, sir.
Q. Did you have a bad cold when you came to Richmond f
A. In the hospital after they operated on me.
Q. Did you hav:e a bad cold before that t
A. No, sir.
Q. Do you remember the day the doctor came 'to see you
at your sister's home in Richmond and you were lying on the
chesterfield coughing!

Mr. Page: When was that f
Mr. Robertson: After the alleged accident.
page 8
Q.

A.
Q.

A.

~

A. I disremember what day it was. It was on
Friday when the doctor took me there.
Do you deny that you had a cold before the operation!
I don~t remember having a cold.
Did your operation cure your troublef
~es, sir, all except it g~t me so I am weak as w~.ter. .

Air. Page: I don't know whether that is a proper question.
·' 'The Witness~ I havEr Iieen :feeling good.
'-

~

I

•
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By Mr. Robertson:
Q. What has been feeling good?
A. I have been f-eeling good since the operation.
Q. Did anybody see that truck dumpY
A. Yes, sir.
Q. Is he here today!
A. Yes, sir.
By Commissioner Kizer:
Q.. Mr. Hughes, I understand you to say that soon after
your injury you were waited upon by the doctor. What doetorY
A. Doctor Clements.
Q. Do you know his initials 7
A. No, sir, he is here. I got it here in my pocket.
Q. Do you know who authorized the services of Doctor
Clements!
A. Yes, sir.
page 9} Q. Who!
A. Timekeeper.
Q. Timekeeper of what!
A. He took me to the doctor.
Q. Timekeeper of the State?
A. Yes, sir.
Q. What is his name?
A. Mr. Craighill.
Q. Is he here Y
A. Yes, sir.
Q. How often did he visit you 7
A. Come two or three times.
Q. Did he ever send you a billY
A. No, sir.
Q. You don't know the amount of it?
A .. No, sir.
Q. State what position you were inY
A~ I was lifting on the body.
Q. Taking it up like a wagon 7
A. I caught on the body right like this and was raising up·
on it like this. I reckon it would weigh 700 pounds and no
sooner than I caught hold of it the truck snatched up and I
fell backwards.
· Q. Did anything fall on you t
page 10 } A. No, sir.·
Q. What was it loaded with!
A. Dirt.
,
Q. Did any of the dirt fall on you Y
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A. I know the dirt didn't fall on me.
Q. Was this accident followed by nausea or vomiting Y
A. I was the sickest patient you ever saw.
Q. In what way?
A. In my stomach.
Q. How long did that sickness lastf
A. Ten or fifteen minutes.
Q. Did you suffer with constipation before thisf
A. No, sir.
Q. Ever suffered with that trouble since Y
A. No, sir.
Q. Ever pass any blood from the bowels before the ac-·
cident?
A. No, sir.
Q. What work are you able to do f
· A. I ain't able to do nothing..
Q. I understand you were greatly benefitted by the opera..
tion and feel all right Y
A. I am all right except for the weakness ..
Q. Weak in any other place Y
A. All over.
page 11 ~ Q. That condition has prevailed since April 2nd t
A. Yes, sir.
Q. Any worse Y
A. I was worse in the hospital. I got so· I eould walk.
Q. You don't think you are able to do any selective or light
workY
A. Maybe I could do a little something.
Q. What can you do?
A. Carrying· water, I couldn't tote a half a gallon of water..
Q. You mean you haven't sufficient strength to carry a
half gallon of water t
A. Yes, sir.
Q. "\Vhen was the last time you were examined by a doctor f
A. I haven't been examined since Doctor Trice turned me
loose.
Q. vVhen was that Y The accident was April 2nd. When did
Doctor Trice dismiss you!
A. I can't.
Q. How long were you under the care of Doctor Trice Y
A. I was under the care of Doctor Trice just about five·
weeks.
Bv Mr. Robertson:
·
Q. Is the only thing you did dump the truck t.
page 12 ~ A. Only thing!

Commonwealth v. John M. Hughes..

19

Q..
A..
Q.
A.
Q.

Yes, sir.
That is all I done.
Did it rain any that week f
Yes, sir, I think so.
How many weeks had you been working for the State t
A. I hadn't ·been working over a. couple of weeks.
Q. Did you get paid for the time you worked Y
A. Yes, sir.

By Commissioner Kizer:
Q. What was your physical condition prior to the accident?
A. I was all right.

•
Q. Ever been sick before or have any serious trouble Y
A. No, sir.

·witness stood aside.

WILLIAM DUNN.

By Mr. Page:
Q. Your name is William Dunn Y
A. Yes, sir.
Q·. Where do you live?
A. ~~ife.
Q. Where were you working on the 2nd of April 7
page 13 ~ A. For the State Highway, about one-half mile
from State Junction.
Q. vVere you working with John M. Hughes!
A. No, sir.
Q. Were you working near him Y
A. I '\Vas driving a truck.
Q. vVere you driving the truck he attempted to unload 7
A. No, sir.
Q. Did you see this accident f
A. No, sir.
Q. When di.d you first see him 1
A. About five o 'cloek Mr. ·Craighill sent me to Columbia
to get him and take him home. He told me to take him with
me on home.
Q. Do you know anything about the accident?
A. No more than what I heard.
Q. Who did you get your account of it from Y
A. I don't know who. I heard it talked about. That was
from several, I don't know who.
Q. What were Hughes' duties?
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· A. He Wtas spreading soil on the road and dumping trucks.
Q. What are you actually doing when you are dumping
trucks?
·
A. All they have to do-the truck it pulled down, it leaves
from the front. The baek end opens and the dirt
page 14 ~ comes out and you lift it back np.
Q. Tip it back up Y
A. Yes, sir.
Q. How many men were on the jobY
A. I think four or five there. I don't remember.
· Q•. Are they required ·to lift up the truck?
A. I suppose the body has to be put back in place.
Q. You drove one of the dirt trucks t .
A Yes, sir.
Q. The men on the job lift it back Y
A. Yes, sir.
By Mr. Robertson:
Q. That was after the dirt is taken out f
A. Yes, sir.

By Mr. Page:
Q. Had you known John before this accidentf
A. Yes, sir.
Q.. What was the general condition of his health f
· A. S'o far as I know, all right.
Q. · Been healthy!
A. I nev·er heard of his being sick to amount to anything.
Q.. What was his condition that evening Y
A. I got him from Mr. Mosby's Drug Store
page 15 ~ where the doctor's office is. He seemed to be bad
off.
Q. Was he suffering?
A. He said he was suffering in his stomach.
Q. Where did you take him Y ·
A. Took him to his home.
Q. Did you see him any time after that before he was taken
to 'the· hospital Y
A~ No, sir, !·didn't.
Q. What has been his condition since he came back or have
..
you seen him Y
A. I ha:ve seen him several times.
Q. What was his ·condition?
: . A. I don't know. I haven't seen him doing anything..
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By Commissioner Kizer:
Q. By whose direction did you go to the doctor's office to
get him!
A. Mr. Craighill 's.
Q. Who is Mr. Craighill and what is his connection with the
Department of Highways Y
A. He was timekeeper for that force.
Q.. What were his instructions to you!
A. Told me to go there and get John Hughes and take him
home.
page 16 } · Q. That is about all you know of your own knowledge!
.A. Yes, sir.

.

·witness stood aside•

EDDIE CHILDS.
By Mr. Page:
Q. Where were you working on the 2nd of April, last!
A .. Working on the road with John Hughes, between Columbia and Stage Junction.
Q. Were you working for the State Highway 1
A. Yes, sir.
Q. What were you doing!
A. Helping spread dirt and unload trucks.
Q. Were a part of your duties to help lift these bodies after
the dirt had been gotten out 7
A. Yes, sir, supposed to be.
Q. It is required of you Y
A. Yes, sir.
Q. Were you present when he was hurt?
A. Yes, sir.
Q. State what you saw happen!
A. Well, the truck snatched up when we were dumping the
dirt out of it.
.
Q. Before they finished dumping the dirt, it snatched upf
A. It snatched up and caus~d him to fall down.
Q. Did he have hold of the body f
page 17} A. Yes, sir.
· ·
Q~ Do you· know who had the other side f
A. I ean 't Sa.y.
Q. Were you lifting on the same truck f
A. On the side.
Q. On the same truckf
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A. On the end of it. Then he managed to get up and he
said something pulled loose down a bout his abdomen.
Q. Did you see him fall when the truck snatched up 1
A. I saw him fall over there when the trnek pulled up..
, Q. Was he able to work after that?
A. He might have attempted to work, but you can't say he
was able to.
Q. Was he apparently sick Y
A. I should say he was from the way he stlff-ered.
Q. Was he able to stand up a.ny length of time?
A. No,. sir, he went and sat down when I saw him.. That
happened about twenty minutes past ·eleven.
Q. How long have you known John Hughes.!
A. I have known John all my life.
Q. Is he a man that had usual good healthY
A. Well, up to that time, he seemed to be able to work as
much as the average man.
.
Q. How long had you been working with him on that jobf
A. Near three days.
page 18 ~ Q. Was he there during the three daysY
A. Yes, sir.
Q. Was he an apparently healthy manY
A. Up to that time he seemed to be able to work as much
as the average man worked. He worked beside me. He
seemed to be able to work as much as I was.
Q. Have you seen him since he come from the hospital Y
A. Since he come from the hospital Y
Q. Yes, sir.
A. I have seen him now and then, not often, sometimes once
a week.
Q. He hasn't done any work since that time that you know
of?
A. Not that I know of.
Q. Yon didn't help move him from the place he was hurtY
.A.• No, sir, he scuffled up and remarked: "That something
pulled loose in my abdomen." He said: "I am in awful
misery.''
Q. Now, ca.n you describe just the movements of the body
of the truck, what he did and what happ·ened f Stand there
and show ·the Commissioner.
·
A. He was standing up and had hold of the side of the
body. 1'he dirt was coming out and we were lifting it up and
the truck jerked and he fell back.
Q. They started the truck up and he fell bac.kt ·
A. Yes, sir, it jerked him and he lost balance.·
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page 19 ~ By Mr. Robertson:>·: .
Q. Mr. Childs, I might be awful dumb, but I don't
know what you mean by snatched up Y
A. It moved up.
Q. The driver of the truck?
A. The driver moved up before we could get the body up.
We pulled the body up. ·
Q. Was the truck pulled up Y
A. He had hold of the body and there was-.
Q. You didn't answer my question. Was the truck pulled
away from him?
A. The truck went forward.
- Q. All of the dirt was out of the body of the truck 7
A. Yes, sir. We had just dumped the dirt and were raising
the body to. put it in place.
Q. Did Mr. Hughes .fall backwards on his back?
A. He fell backwards.
Q. Did he land on his back f
A. He stayed down there a minute and scuffled up and
after he was able to get up he said to me that he was in awful
misery. He said he thought something pulled loose down
about his abdomen.
By Mr. Pa~:
Q. Had there been any complaint about the machinery being hard to handle on the truck Y
page 20 } .A. I never heard any.
Q. Don't some trucks dump easier than others Y
A. Yes, sir.
. Q. Depends on the condition of the machinery 7
. A. Yes, sir.
Q. Do you know whether that truck 'vas hard to dump or
not?
A. Well, it was kind of hard to dump. Little harder than
the average. S.oiD:e of them dump much easier. Of course,
it wasn't too hard to dump. .
· ~ Do you ·know :whether some men complained about that
particular truck, :about that particular truck that dayY
A. I can't say that I heard. any.
·Bv .Cominissioner Kizer: ·
. ..
·
· ··Q. After Mr. Hughes met with this accident and complained
so violently of pain in his back a.nd abdomen, state whether
~r not. you made any examination of his body to see whether
there were any bruises or abrasions at that time Y

Supre~e
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A. No, sir, I didn't make any.examination of his body,. just
took his word for. it.
Witness stood aside.
DOCTOR F. J.

CL~MENTS.

page 21 ~By Mr. Page:
.
Q. What are your initials, Doctor •Clements Y
·~~~

.

Q. Just state what connection yo1.1 had with this case and

what you found, in your own wayf
A. I was called by this timekeeper, I forgot his nameCraighill-and Mr. Craig·hill works and keeps his books in
Mr. Mosby's store and I have a little office there and I was
called to Columbia, to hurry on down. It being lunch time,
I ate and answered the call and found Hughes suff-ering with
pain in his abdomen. Examination did not show anything
that I could call positive. I could not tell whether th~re was
a strain or rupture of some abdominal organ, but he was undoubtedly suffering. I gave him something .for the relief
of the pain and watched him during office hours. That evening
I instructed him to notify me if the pain should get severe.
At that time, as I said, I couldn't make a positive diagnosis.
I treated him as if it was an acute abdominal condition.
Q. Go on and relate what further connection you had with
the caseY
.
· A. He called me then to his home, I think it was two days
later, and his abdomen appeared about the same. I don't know
whether I was him at his home or the. office two days later,
it being so long. Yes, I saw him at his home two days later,
three days later.
.
.
·
Q. State what his condition wasY
page 22 ~ A. His condition then was about the same, except
his pain was more local on the right side. I warned
him not to take a laxativ·e and left him something for pain.
His temperature 'vas normal and four days later he. was able
to call in my office. His condition was somewhat improved.
Four days later he called me to his· home.. His condition had
been, apparently from the history of the case, quite worse
during the previous night, but was· again improving during
that day. I visited him the following day and found his temperature increasing and took him to the hospital that after..:
noon, took him to Memorial, talked to the Superintendent~
trying to get him in as a ward patient, asking that the Highway Department be responsible, trying to explain to them the
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cireumstances of the ease. The S'uperintendent declined to
accept him, saying that the Highway l)epartment had not
been paying their bills, and I insisted and tried to get him in
and took the boy to the Superintendent himself. He had no·
money, hence I resorted to -call on his family. I took him to
his family's home, I don't know who the relative was. I put
him on the front porch and told him his family was coming
to Richmond and to wait for his family and I was sure he
would get good medical attention then. Then he did at Grace
Hospital see the doctor.
Q. From the diagnosis, as far as you -could determine, what
was his trouble?
A. I could not make a positive diagnosis.
page 23 } Q. I belie:v:e you term an injury traumatic?
.A.· Traumatic means injury.
·Q. Were his symptoms such as to indicate he had this
~raumatic injury?
A. It _was perfectly possible that his symtoms eould have
ooourred f;I"om a traumatic injury and the history of the case
forced me to think that it had a direct bearing in that particular instanoo.
Q. ~ou found nothing wrong with him, except this trouble
in the abdomen?
A. The abdominal trouble was the only thing.
Q. And only an operation could determine what the trouble
wasf
A. That was my impression.
Q. You had no further impression with the case, after you
took him to Richmond 1
·
·A. No, sir.
Q. Doctor, you have heard the witnesses testify this afternoon as to what happened to Hughes in connection with this
truck. Such an aooident as that described could have caused
the trouble that you found in the abdomen 7
. A. I think so.
By Mr. Robertson:
· ·
Q; You don't know what trouble he has, do you,.
page 24 } Doctor 7
·
.
..
.
. A. No, sir.
Q.. You do~'t k~ow_ whether it could have been caused by
an accident f
A. I know it could have.
Q. You do?
A. I~ could·_ have caused his symtoms.
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: Q. What did he ten you, when he came to see you, was the·
cause of his troubleY
·A. I don't know that I could quote him. My impression
was he was unloading a truck and a sharp pain caught him in
his abdomen. He referred to it as side.
Q. Was there any ev:idence of trauma or bruise in this
man's side Y
·
• A. None noted.
Q. Where could the trauma have existedY
A. Could have been in his abdomen or in the abdominal
wall.
Q. Then, in your opinion, he could have had sufficient" .
trau1na to cause trouble in his abdomen or abdominal wall,
without showing trouble on the outsideY
A. Yes, sir. Repeat your question!
Q. I believe you stated that he could have had trauma to
the abdomen or abdominal wall sufficient to cause this trouble.
Do you think that he could have sufficient trouble without it
showing evidence of trauma externally Y
page 25 ~ A. Yes, sir.
Q. In what way, DoctorY
A. I couldn't repeat the many ways it could happen. It is
not necessary to have visible signs of an external injury to
have an internal injury. Do I get you clearY Do you get
me clear!
A. I don't see how he could a sufficient blow or strain to·
cause it inwardly and not have some evidence of it on the
outside.
A.. I don't mean it has to come from a direct blow.
Q. What could it have been due toT
A. Could have been a broken tissue, muscle, blood vessel,
tendon, etc.
· Q. Then, if I get you right, his condition was the result
of strain~
A. I didn't make a positive diagnosis. I was afraid of an
acute abdominal condition and took him to the hospital to
play safe for the individual.
Q. When you told him not to take a laxative, what were
you thinking aboutY
A. Acute abdominal condition.
Q. Which could be one of a thot1sand things!
A. Yes, sir.
Q. More or less Y
A. Yes, sir.
page 26 ~ Q. All his symptoms were what he told you t I
believe you call them subjective?
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A. Mostly; yes.
Q.. Did you find any objective symptoms 7
A. Not positive, except there was rigidity of the right abdomen. That was objective.
Q. Do you think this man eould have fainted f
A. 1 l1ad not considered it.
Q. '\Vill you consider it now?
A. I had no reason to think he did.
Q.. After hav:ing suggested it~ do you think he suffered such
a thing?
A. Anything is possible. I don't think he fainted.
By Mr. Page:
Q. A person suffering from fainting would hardly have a
pain in the abdomen f
A. I never knew one.
By Commissioner Kizer:
Q. Our records indicate that you attended him on April4,
5, 9, 13 and 14, for whieh you rendered a bill of $22.00. Are
they the correet dates?
A. I have my dates here as the 2nd of April.
Q. Fourth month, second day7 making a total
pa~e 27 } number of visits of fivet
A. That is what I have.
Q.. 1\tiaking a tot3:l charge of $20.00, including a trip to
Richmond?
A. 1 have here $22.00.
Q. Doctor, has that bill been paid 7
A. No, si.r, I made that exceedingly lenient to the State
Highway.
Bv Mr. Robertson:
"'Q. Did anybody definitely authorize payment of your bill 7
A. Never informed me if such was done.
Bv Commissioner Kizer:
· Q. Did anyone representing the Highway Department authorize you to treat this man f
A. The timekeeper for ~1:r. Nichols.
Q. He was from the Highway Department Y
A. Yes, sir.
Q. You knew thatf
I'
. ~- Yes, sir.
'!
i

'Vitness stood aside.
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MAYWOOD BOGGS.

page· 28 ~ By Mr~ Page:

~ . ·
Q. Mr. Boggs, where were you working on the
2nd of April 7
A. Working for the Highway Department next to Stage
Junction.
Q. Were you working ncar John M. Hughes!
A. 1res, sir. ·
Q. Did you see this accident Y
A. I saw it as it was happening.
Q. 1rou stand there now and show the Commissioner just
what happened.
A. The.body sets up on the truck like that (hidicating) on
a pivot and there is a latch that lets the body down. You
have to pull it down. The tai1 piece slipped up and .dirt slides
out. Sometimes the dirt catches and the way it looked to me
he had hold of the corner of the body. The dirt stuck to the
body and he was trying to raise it up and the driver pulled
up away from him and it jerked him. I noticed him fall
·
back.
Q. You saw ·him have hold of the bodyY
l.l. Yes, sir.
.
Q. And in pulling up, the truck jerked him back f
A. Yes, sir.
.
·
. Q. Was he appar:ently well and healthy up to that tiine 1
l.l. Yes, sir.
·
Q. What was his condition after he fell?
page 29 ~ A. He seemed to be in very much pam. He
couldn't. work. He ate lunch right beside me. He
~ tarted, but couldn't eat.
Q. \Vha t did they do after that Y
. A. Put him in a truck and took him to the doctor at Co-

lunlbia. · · · · ·
Q. :.Qid ..you see hjm any more after that 'I
A. Not for over a month.
Q. lie was out of the hospital when you saw him again?
,A•. Ye~, sir.
·
·
,
Q. V\1hat was his apparent condition when you saw him Y

A. I couldn't say. He was
say.

wa~ing.

· That is "all I could

By 1Yir. Robertson:
Q. Did the truck start up l
.
.A. Yes, sir, it pulled up as he was trying to shake the dirt
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out. Some .of the trucks are harder to lift back up, because
they are not balanced correctly.
Q. And just as he made the move to pull the body up or
just prior to that, was when he moved the truckf
A. Yes, sir.
Q. The truck didn't hit him?
A. No, sir.
page 30 } By Commissioner Kizer:
Q. Did anything hit him 7
A. No, sir.
Q. Did the contents of the truck hit him T
....~. The dirt didn't or it would have killed him.
Witness stood aside.
MRS. W. H. STRONG.

By Mr. Smith:
Q. All I want to ask you, Mrs. Strong, is since John has
gotten back from the hospital, has h~ been able to work y .
A. I don't really think he has. He has been in a weak .condition, just been able to walk axound some, hasn't be€n in any
~ondition to work.
Q. Has he been able to work on the farm?
A. I don't think so. He does not live where I live.
Q. How far does he live from you!
A. About a mile. I don't see much of him, because I have
been sick.
Q. About how often have you seen him since he got baek
from the hospital?
A. About once a week.
Q. You are his sister!
A. Yes, sir.
Q. As far as you know, he has not been in condition to·. do
any work since the injury?
page 31} A. No work.
Q. If he had been able to go back, you would have
known of it Y
·
A. No.
Q. You don't think you would have known it Y
A. We don't live together. I haven't been out much on account of being sick.
Witness stood aside.
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. DOCTOR F. J. CLEMENTS, Recalled:
By Commissioner Kizer:
Q. Doctor, what opportunity have yon had to observe
Hughes since his return from the hospital?
A. I have seen him only once in my office and didn't do a
complete examination then.
Q. Doctor, is there any connection between his present condition and the injury he received on April 2nd Y
A. I couldn't give you any inf_ormation. I haven't kept in
touch with him.
Q. Not sufficiently conversant with the case to warrant you
to express an opinion t
A. No, sir.
By Mr. Smith:
page 32

~

Q. Could you .say that his present condition may
be the result of his injury of April 2nd Y
A. Yes, sir, it could be.

By Commissioner Kizer:
.
Q. Most anything could be and most anything is possible ..
What is the probability of the connection between the two f
A. I haven't any opinion.
By Mr. Smith:
Q. Wasn't your last visit in conneclion with the first visit f
A. He didn't come to see me professionally. He asked .me
if I was going to be present at this hearing. It wasn't a pro.:.
fessional call, but just a free conversation.
By Mr. Robertson:
Q. Doctor, you don't know what is wrong with him now because you didn't know what was wrong with him fir&tf
, A. Yes, sir.
Bv Mr. Smith:
.
..Q. If the condition of the truek was as he· explained it, it
couldn't ·come from it!
·
A. Yes, sir.
Witness stood aside ..

Commonwealth v. John M. Hughes.

31

C. W. STAGGS.
page 33 ~
By Mr. Roberston
Q. What were your rules regarding authorization of medical bills when a person is hurtY .
A. Rules are to take the person to the nearest doctor or
hospital, but authorize no bills, in case of accident.

By J\tir. Page:
Q. You don't authorize payment of any bills Y
A. No, sir.

Q. ~1r. Staggs, how long has it been since the State paid bills
in connecti-on with this work t
A. How longf
Q. How long has it been since you authorized medical attention to anyone 7
A. I don't know.
Commissioner I{izer: The Commissioner has uniformly
held that where a person was sent to a doctor, he was sent
there for the best care.
Witness stood aside.

W. T. NICHOLAS.

B-v Mr. Robertson:
·Q. 1\{r. Nichols, what is your position with the Department

.page 34}

of Highways f
A. I am sort of foreman.
Q. Did you authorize any medical bills on this

caseY
A. No medical bills; no, sir.

By 1\fr. Page:
. Q. What did yon authorize?

.
A. I authorized my timekeeper to take him to the doctor
and see if he was hurt.

By

Commi~sioner

Kizer:

Q. In the ~vent he was hurt, what did you expect him to

dot
A. Look after him and send him to the hospital, if neces-

sary.

Witness stood aside.
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DOCTOR E. T. TRICE.
By Mr. Ro.b~rtson:
Q. Dootor Trice~ yon practice medicine in Richmond Y
A. Yes, sir.
Q. Will you please tell the Commission your connection with
this ~se and your findings y
A. The ffighway Department asked me to call at this man's
house on April 15th and I found him at home at
page 35 ~ his sister's residence and found out that he had
been sent to· Richmond for a strangulated hernia.
That was my information from the Highway Department.
Of course, in the ·process of my examination, the first thing
I took was· 'vhether or not he had a hernia. After examining
him for the probability of a hernia, it was found not to e~ist.
I noticed first of all that Mr. Hughes had a very Inuch slowed
up mentality. His mind see1ned to be sort of slow, cloudy.
I found out that he had fallen ba:ck, as· was· described here,
from this truck and I knew he had ~been around his house for
about thirteen days. So, not finding the condition that I expected to find, I looked around and tried to find out what was
his trouble. He described to me, as yon have heard here, the
way he fell back from this truck, and, of course, I examined
his spine and his legs and everything like that and not any
objective signs could be noticed. His pain, according to his
own description, was very acute in the a~domen an has been
going along with him from the 15th, for a couple of days.
I didn,'t aooomplish a great deal in arriving at a definite conclusion, so I put him in the hospital and had our routine examination made, consisting of a lot of laboratory work, etc.,
and while in the hospital he developed a right good fever. His
temperature ran up and he developed muscle pains and I was
satisfied then that he· had developed influenza, the
page 36 ~ muscular type of influenza, hut at this time he
passed a cup of blood through the rectum. With
the history that came down with him, this falling ~backwards,
with his having to be sent to town, supposedly with a stangulated hernia, with the abdominal pain and with the passage
of some blood right at t~at time, we thought that a dignosis
could not he made and we n1ade, an exploratory operation
;was don~, ·in 'vhich all of his abnominal organs were examined. ·
His -stomach was examined for ulcers, his pancreas was ex.amined and his duodenum. and every inch of his large and
small intestines, especially around the rectum. As I -have
stated, he passed this cup full or half cup full of hood and
there are times 'vhen the bowel will telescope and we call it
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intussusception. So he was examined very. carefully to deter:mine whether, through a spasm of the intestines, to see if it
had telescoped, and then it was, of course, very important to
see whether or not a piece of bowel or hernia sac had gone
into the internal inguinal rings, which could have caused this
type of pain, had it existed.
.. Q. Did you :find anything wrong with the internal inguinal
wrong?
A. I said they were negative. This ope·ration was done on
the 18th of April and the report of the operation, as dictated
by me afterwards, is as follows : Duodenum, atompage 37 }- ac.h, gall .bladder, both internal rings and all intestine·s examined, no fluid in a:bdominnal cavity,·no
enlargement of the mesenteric lymph nodes. Origin of intestinal hemorrhage not determined. Condition of tissue at
site of pain does not show the effect of any trauma. It is not
believed that the accident. of April 2, 1932, accounts for the
intestinal hemorrhage.
Q. Doc.tor, what was your conclusion as to the cause of
Mr. Hug·hes trouble!
_ A. It was my opinion that the hemorrhage that he had in
the hospital and the fever he had resulted from the intestinal
type of influenza.
Q. When you first called to see him at his home, did he
have a bad cold?
A. Yes, sir, I think he did.
By

~Ir.

Smith:

Q. Doctor, is it your opinion that this man was injured
in the way he described or not 1

A. I couldn't find any evidence of any injury that had happened from the time he was brought to me. on the 15th of
April, 1932, and not any observation that I made had any
reference or bearing or relationship to the injury.
Q. He was right bad off, wasn't he?
page 38 } A. He had an abdominal pain that just disappeared after his operation. Of course, his operation 'vas of an exploratory nature, where everything in the
abdominal cavity was examined and returned.
_ Q. fu other .. words, an exploratory examination is made
when you don't lrnow: \Vhat is wrong with a man, you conduct
a general surgical operation Y
A. That would ,be a radical way of putting it. When you
have a history of a man having received an injury, when
you find h~ in a state of pain and then when you have a small
portion of blood to come from the bowels, it makes it so an
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exploratory incision is justified. It happened that the results of this exploratory incision showed that no rupture existed and no strangulation of the intestines and no intussusooption.
Q. You covered all that!
A. You asked me again.
Q. I didn't mean to interrupt you. You state that a
strangulated hernia was found not to exist 1
A. Not to exist.
Q. And there was no injury of a pre-existing nature that
you could find that would cause him to have fallen out on
April 2nd¥ There was no old or residual condition!
A. No, sir.
pag·e 39 } Q. In other words, if he was not hurt on April
2nd in the manner he described, he is just fakingT
A. I wouldn't say he iS~. faking or not faking. I would say
I didn't :find any evidence of injury.
Q. Did he kno'v what he was being operated on for Y
A. It was not mentioned as much to him as it was to his
sister.
Q. Are you aware of the presence of influenza in this SectionY
A. It was commonly seen in February and long through the
Spring. I don't kno'v that influenza has any special season.
Q. What positive syn1pto1ns of internal influenza would
you say you found i
A. Muscle pains, fever, very sluggish mentality and the
nausea that preceded this half cup of blood.
·
Q. Did you ever know of an instance of influenza throwing
a man over backward on his back!
A. No, sir.
Q. What is your connection with the Highway Department,
Doctor!
A. I have no connection with them at all.
Q. About how often in the past year have you been called
on!
page 40}

~Ir.

Robertson: I object to that question.
Commissioner l{izer: I can see no bearing it has
on the case. He said he had no connection with the Highway Department.

By

~Ir.

Smith:

Q. Who called on you to render this service?

.A. Mr. Robertson asked me to see this man. He said his
information wa·s that a man was at a certain place had been
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sent to Richmond and asked me to go by to see him there.
Q. Who made the diagnosis of strangulated hernia!
.A. I don't know.
Q. Do your records show thatf
A. Mine don't because I didn't find any.
Q. Did he tell you'
A. He said Mr. so and so at a certain address had been
reported to have a strangulated hernia and he wished me to
g·o up there and see him.
Q. Anything· in the file about a strangulated hernia f
A. Yes, sir, that it does not exist.
Q. N QW, this man was. hurt some two weeks be.fore you
saw him~
.A. Yes, sir, .April 2nd.
Q. During that time he had plenty of time to develop a bad
cold and influenza!
page 41 ~ .A:. ·Yes, sir, I have no knowledge of anything
from the time of the accident until I saw him on
the 15th.
Q. It would not be inconsi,stent with his elaim to take the
view, although at the time you saw him he had the internal
influenza condition, .because it might have happened that it
developed subsequently?
A. Yes, sir.
Q. It would be impossible to make then a medical opinion
that. he was not injured in the manner in which he claimed,
but you think that the influenza condition was not necessarily
related to the injury f
A. Yes, sir.
Q. Assuming that his description of the accident was truthful, that. he wa.s injured enough to have brought about a con..
clition 'vhich he described, would it be perfectly possible for
him to be in a weakened condition and not able to do manual
laaborf
A. I didn't find any evidence of trauma. I found pain,
but nothing to explain it.
·
Q. Would it not take him twelve months from the date of
the. operation to regain his strength and be able to work?
A. I cons.idere_d him entirely recovered as of June 15th.
Q. If he, about July 1st, started back to doing heavy manual
labor, wouldn't he be subjecting himself to a severe risk of
returning to the hospital~
page 42 ~ A. No, sir.
Q. You advise patients who are operated on for
appendicitis to resume work in that timeY
A. Yes, sir, about four weeks.
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Q. Is it .a· fact thE:tt they have to come back for adhesions ·r.
A. I don't think that any adhesions would appear unless
it was three or four days after they leav~ the hospital.
·Q. About how long was this incision t .
A. I think nine inches long. A very generous incision.
Q. Is this the only instance that the Department has called
on you to see claimants t
Mr. Robertson: I object to that.
Mr... Smith: I think. this is a proper question to know whether
he has been called upon the visit claimants by the Department.
. ...
The Witness: What is the rulingi
Commissioner Kizer: I think you. can answer it.
0

A. Over what period of time. Y
Q. In the la-st twelve months.
A. I would say I have seen five people from the Highway
Department.
.
Q. Are you familiar with what method the Highway Department has for looking after its employees 1
page 43 ~ A. Mr. Smith, the Highway Department being
scattered over the State, I don't think they use any
one physician. There is no way they can do it except with
the aid qf local physicians and the five or six men that have
been referred to me were two little minor injuries on the Petersburg Pike and three recently on the Chamberlayne Avenue job. The Highway Department wor~ is going on as little
around Richmond, t expect, as anywhere in the State.
•
Q. What I want to know what was the regular routine
they have .for taking care of employees Y
A. I don't know.
Q. Did anyone assist you in the operation!
A. In this operation Y
Q. Yes, sir.
.
A. Yes, sir, here is the man's chart. It shows everything..
This operation w&,s beg'Un at 12 :25 and was ended at 1 :25
an.d I performed the operation. Doctor Richard Herring was
my assistant and the anaesthetic was gas and ether.
· Q. What arrangement was made, if any, for the hospital
~xpense of tP,is bodyY
·
·
0

Mr. Robertson: I might say this to Mr. Smith, I '\vill make
a statement in the record.
· Q:. N·ow, Doctor, wllere was he when you first saw him with
a bad cold Y
0

•

•

•

·I

'
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A. He was at his sister's house. I don't know
that it was such a terrible cold then. He had some
characteristics of it.
Q. Would that be a characteristic accompanying influenza?
- .A. Yes, sir.
Q. Might ·not beY
A. Could be muscular pains from fatigue.
Q. Did you treat him specifically for the cold!
A. Yes, sir. You will find all that in the chart.
Q. How long, if the injury happened in the way he described it at that time and he was suffering from influenza
within two weeks to necessitate this operation. About how
long would it have been before the temperature would set

up?

·

A. He had temperature then. It would be impossible to
associate the influenza with his accident. One was fifteen
days ahead of the other. You could have influenza and get
well and catch it over again in that time. I mentioned influenza as my opinion as· to explain· why he had this nausea
and intestinal hemorrhage.
Q. This was the only case that you have had that would
necessitate a nine inch incision to determine influenza f
A. It was not that. It was only an exploratory operation.
Q. It is, the only instance in your length of
page 45 ~ practice where an influenza. condition required an
incision!
A. It is the only instance where a man with an intestinal
hemorrhage and a ·pain as described and this history. Yoq.
see, Mr. Smith, this case was changed around a whole lot.
Q. I agree with you.
A. It was changed around by his history. As Doctor Clements told you, there can be lots of ruptured kidneys with
no outward marks and this was a case wh~re a man was
_claimed to have a rupture and not seeing any marks on the
skin on this occasion and the man had fallen and and had
spent fifteen days in bed and where there· was a likelihood
.of a..strangulation, would call for an exploratory operation.
Q. The influenza alone never necessitated it Y
A. Of course not.
Q. It was his condition that resulted from the accident
that caused the operation and not the specific operation for
influenza, but you say that you found no evidence if injury 1
.A. ·Commissioner J{izer: He testified it was an exploratory
·
·
.
operation.
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Q. If you had known before you operated that he had internal influenza, that would not have caused or required an
operation!
A. Of course not.
Q. It was due to his injury that the operation was perfornledt
A. The alleged injury or present and past cirpage 46 ~ cumstances.
Q. Why did you speak of it as alleged injury!
. A. Because I can only state that I found no evidence of inJury.
Q. He was a pretty sick man before· you operated Y
. A. He wasn't as sick as I thought he was.
Q. You don't make a nine inch hole with every operation,
do you!
A. When you examine everything, you have to have an adequate opening.
. Q. Doctor, isn't it pretty serious to open up a man nine
inchesY
·
.A:.. No, sir, one incision will heal as quickly as another.
Q. Right serious under anaesthetic to cut a person open at

allY

A. That mortality is not one-twentieth of one per cent
higher.
Q. You operate on a man not thinking that he was a. pretty
sick manY

Commissioner J{izer: I think you have gone into that pretty
fully. I think you have about covered that.
Q. Did you think at the time that the operation was necessary?
A. ·Yes, I did.
Q. You wouldn't have done it if you didn't think
page 47 ~ soY
A. Certainly not.
·
Q. In the light of subsequent developments, was it necessary!
A. No, sir.
By Commissioner l{izer:
· Q. Doctor, something has been said about the Highway not
authorizing medical expense. Was your bill authorized Y
A. }Iy bill has been paid. You can see it.
Q. Suppose you take any young man in this raom about
the age of young Hughes, normal person, and perform such
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an operation as you described and with all the details that
you have gone into, about how long, under normal circumstances, would it take him to get well from the operation,
providing nothing ~Jse was wrong with him?
A. Five weeks.
Q. That is all I want to know.
Witness stood aside.
:Nir. Robertson: Quite often I get word that somebody is
ldlled on the Pete·rsburg Pike and I find out that a toe is
mashed or some minor condition, and it happened on this
occasion I got information from the filed that this was a
strangulated hernia and I treated it as such. Upon
page 48 } hearing this, and thinking that the hernia was
strangulated and knowing the seriousness of that,
I went to the Industrial Commission and obtained permission to have this man examined, and if necessary, operate
on him from an exploratory standpoint.
1\ofr. Smith: You obtained that permission from the Industrial Commission Y
·
Mr. Robertson: Yes, sir. Do you want to put me on as a
:witness f I 'vent and called up Doctor Trice, a friend of mine
and leading surgeon in Richmond, and asked him to go with
·me to examine. this man. VIe went to his home and found
him in the condition as has ibeen described by Doctor Trice
and .later on Doctor Trice put him in the hospital, not being
able. to reach any conclusion as to the cause of his trouble.
He asked me if that would be all right and I said ''Yes'',
and in carrying on the permission granted to do the necessary from a medical standpoint on this man, he was operated on. It was agreed by the· Department of Highways to
take care of the hospital bill and Doctor Trice's bill. From
a humanitarian standpoint we did that because we wanted
to give the man relief and to find out what was wrong with
him. That is the reason and the reason alone that he was
·.operated on.
,
1\olr. Smith: '\Vhat is the method in vogue and use
page 49 } in the Highway for taking care of accidents that
.
are happening all over the State Y Have they any
routine method of taking care of employees that meet with
.accidents?
_Mr. Robertson: Mr. Smith, the orily answer I ean give yon
is that I try to handle all cases in connection with the Workmen's ·Compensation Law.
-~~~ ~m~~h :w~~t _de,ptlrtment are you withf:
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Mr. Robertson: Highway Department.
Mr..Smith: Are you a self-insurer!
Mr ~ Robertson: Yes, sir.

NOTE: Bill of Doctor Clements for medical attention if
filed herewith.
Closed.
page 50~

Palmyra, Virginia,
September 10, 1932..

Industrial Commission of Virginia,
Richmond, Virginia.

To: DR. FRANCIS J. CLEMENTS, CR ..
·Account Rendered.
Professional Services Rendered, as
September 9, 1932,
Expert witness at hearing of
John M. Hughes at Palmyra, Virginia,

$5.00

Received payment....................................... 193 .•

page 51}

Palmyra,. Virginia.
April 20, 1932.

;virginia Highway Commission,
Richmond, Virginia.

To: DR. FRANCIS J. CLEMENTS,. CR..
.•

Account Rendered.
Pro-fessional Services Rendered-J. M. Hughes.
April
.April
April
April
April

2, ~932, Off. Exam.
5,. · 1932, Visit to home ·
9, 1932, Off. Exam.
13, ·1932, Visit to home
14, 1932, Trip to home and on

2.00
4.00
2.00

to Richmond,

4.00
10.00

Total
22.00
Reecived payment. ·. . ............ ,. •.•............ 193 ..
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page 52 } John M. Hughes, Claimant v. Commonwealth of
·
.'Virginia-Department of Highways, Employer.
Self-Insured.

Claim No. 220024:.
October 12, 1932.
Claimant appeared in person.
,Tames C. Page, Richmond, Virginia, and P. A. L. Smith,
Jr.. Richmond, Virginia, for the claimant.
Giles M. Robertson, Richmond, Virginia, for the defend-

ant.
Hearing before Commissioner KIZER at
ginia, September 9, 1932.

Palmyra~

tVir-

KIZER, Commissioner, rendered the opinion.
FINDINGS OF FACT.
This claim presents some unusual features. There was
no denial on the part of the defendant that on April 2, 1932,
John M. Hughes became incapacitated for the performance
of his customary duties. The representative of the defendant,
however, denied that he had received an accidental injury
such as is defined by the terms of the Compensation Act.
The whole purpose of the inquiry was. to determine whether
or not the claimant received an accident. arising
page 53 ~ out of and in the course of his employment, on tho
.date mentioned, as well as the reasonableness of
the medical bill. The average weekly wage was agreed upo;n
as $11.00.
·
Hughes, at the time of the occurrence, was engaged in unloading a truck containing dirt, using a long handle shovel
in spreading same, after it was put on the ground. He was
assisted in this work by Eddie Childs. In describing what
actually occurred, the claimant stated that he was lifting on
·the body of the truck, when that conveyance was driven
away, causing him to fall backwards. Prior to the time of
the fall, the claimant appears to have been in normal health;
~rtainlythere is nothing in the record to the contrary. After
the fall the claimant suspended work, thinking. that after a
prief rest he would be able· to resume work; however, from
the time of the fall he suffered violent pains, and as soon .
as his condition was reported to his superior, he was taken
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by him ·in· a truck immediately to the office of Doctor F., J:.
Clements.
The condition of the claimant was such that the doctor insisted upon his remaining in his office the rest of the afternoon, which he did. He was then taken to his. home and attended reg·ularly for five days by Doctor Clements, who
frankly confessed that he was unable to diagnose his trouble.
On uccount of the grave condition of Hughes and the intense
suffering he was undergoing, Doctor •Clements adpage 54 ~ vised the representative of the Highway Department that he thought it imperative that the claim-·
ant be brought to Richmond for examination and hospitalization, by some specialist. When this request was made,
a representative of the Highway Department appeared before
the Industrial Commission and stated that, from the information he had, he believed Hughes was suffering from
strangulated hernia, and that in order to perpetuate his life
he wanted consent for an exploratory operation, with a view
of determining the cause of Hughes' condition. This permission was granted and a nine inch incision made in the
stomach of the claimant by Doctor E. T. Trice on April 18,.
1932.

Doctor Trice stated that he found no evidence of hernia,.
after a very thorough examination. He diagnosed the trouble
from which the claimant was suffering as internal influenza.'
No evidence of trauma was found. The doctor was of the
opinion that the claimant had recovered from the effects of
the operation by the 15th of June. He stated that his condition was, indeed precarious from the time he first sa~ him
until after the exploratory operation, after which the clahn..:
ant gradually improved. Doctor, Trice frankly stated that he
had never known of a case of influenza that would cause a
man to be knocked down.
Two fellow workers, Eddie Childs and William
page 55 ~ Dunn, corrobo1·ated the claimant in all essential
details.
Some intimation was made that the attention given the
claimant by Doctor Clements, for which he rendered a bill of
$22.00, was not authorized by the Highway Department.
The record shows, however, that a representative of the Highway Department conveyed the claimant to Doctor Clements'
office. The only inference to be drawn is that he was taken
there for such medical attention as his condition would seem
to warrant, and the Commission has uniformly held that employers are responsible for medical attention rendered under
the· circumstances outlined.

Commonwealth v. John M. Hughes.
The finding is that the claimant is suffering from the effect
of the fall he sustained .on April 2, 1932. It is further found
that the bill of Doctor Clements, in the sum of $22.00, is reasonable, and the employer is directed to pay same, as well
as the cost of any other medical attention rendered during
the first sixi-y days following the accident.
An award is directed to be ent-ered in favor of Hughes for
compensation at the rate of $6.05 per week during disability,
until subsequent conditions require a modification, but not
to exceed the maximum set out in Section 30 of the Act. All
past due com pen sa tion will be paid at once, and that hereafter becoming due in semi-monthly installments.
page 56 } From the above award the sum of $20.00 will be
deducted and paid to James 0. Page, Attorney,
Richmond, Virginia, and P. A. L. Smith, Jr., Attorney, Richmond, .Virginia, for legal assistance rendered the claimant in
the preparation and presentation of his claim.
The defendant will pay the cost of this proceeding.
page 57 } INDUSTRIAL COAriMISSION OF VIRGINIA
Richmond
NOTICE OF AWARD.
CLAIM NO. 220-024

Case of: John M. Hughes..
Date: October 24, 1932.
To : Commonwealth of VirginiaDepartment of IIighways
(Delivered in person, Employer.
Rich1nond, Virginia.
and: ]Hr. John H. Hughes, Claimant.
Pemberton, Virginia.
and: Self-Insured.
You are hereby notified that a hearing was held in the above
styled case before Commissioner l{izer at Palmyra, Virginia,
on September 9, 1932, ·and a decision rendered on Octoher 12,
1932, directing an award in favor ·of the claimant as follows:
To John M. Hughes, $6.05 per week during disability. beginning April 2, 1932, all past due compensation to be paid
upon receipt of this award and pa:yments made regularly
every two weeks thereafter. (This award is subject to the
maximum. under the Act.)

Supreme~ Court of· A:PPE!~s of iVirginia.

44

To proper parties,. the costs; of all necessary medical, surgieal and hospital attention and supplies incident to _the in. .· · . jury during the first sixty days following the accipage 58~ dent, including the bill of Dr. Clements in the sum
·
of $22.00.
To James C. Page and P. A. L. Smith, Jr., Attorney for the
claimant, the sum of Twenty ($20.00) Dollars, to be deducted
from the compensation above awarded.
The defendant will pay the eosts in this proceeding.

INDUSTRIAL COMMISSIO·N OF VIRGINIA,
W. H. NICKELS, JR., Chairman.
Attest:
W. F\ BURSEY, Secretary.
.

.

page 59} John M. Hughes, Claimant,
v. .
Commonwealth of Virginia, Department of Highways, Employer.. Self-Insured.
'
Claim No. 220024.
·November 18th, 1932.
Mr. P. A. L. Smith, Jr., Attorney--~t-Law, Travelers Building, Richmond, .Virginia, for the Claimant. Mr. Giles M.
Robertson, Adjuster, State Office Building; Richmond, Virgil).ia, for the ·Defendant.
. Review before the full Commission at Richmond, Virginia;
on November 15th, 1932.
DEANS, Commissioner, rendered the opinon.
This claim came on to be heard by the full Commission upon
petition of the employer aggrieved at an award dated October 24th, 1932, based upon opinion of Kizer, Commissioner,
'dated ·Octoher· 12th, 1932.
The evidence in this case shows that J. M. Hughes met
with an accident on April 2nd, 1932, and was witpage 60 ~ nessed by several fellow employees. He was in
perfect health prior to and at the time of.the..accident. Immediately following the accident he became incapacitated and ·was sent by a fpreman of the Department of
Higl!ways to Dr. F. J. Clements, the nearest practicing physician. He remained under the observation of Dr. Clements
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for the entire day and the foreman of the Department of Highways sent in the closing hour an employee with a truck to
take the injured employee to his home. There he remained
under the observation of Dr. Clements for a few days. Dr.
Clements brought him to Richmond for hospitalization. This
was refused at the Memorial Hospital and he was taken by
him to the some of a relative. The representative of the :Qe·partment of Highways came to the Industrial Commission and
consulted with the then Chairman of the Commission and
stated that he had an employee who was suffering from a
strangulated hernia and. needed immediate operation, that he
had not had time to investigate the case as to liability of the
accident arising out of and in the course of the employment,
but as a humantarian measure was perfectly willing to give
an operation free, but insofar as his compensation was concerned it ws to be determined at a later date, after investigation by him and a hearing by the Industrial Commisison.
This representative of the Department of Highways engaged
the services of Dr. E. T. Trice, an eminent surpage 61 ~ geon, who visited the employee and removed him
to the Grace Hospital. Prior to the operation he
determined that there was no hernia ~but he feared a telescoping of the intestines and proceeded to operate upon the
employee.
The evidence is overwhe1ming that the claimant had an accident, that he was suffering at that time from a condition
due to the occurrence had on that day, to-wit: April 2nd,
1932, and that the operation and the disability of the man is
due to the accident which occurred, therefore, the Hearing
Commissioner must be sustained, and that his award is the
award of the Full Commission.
page 62} INDUSTRIAL COMMISSION OF VIRGINIA
Richmond.
NOTICE OF .A.WARD.
Claim No. 220-024
Case of: JOHN

~f.

HUGHES.

Date : December 1, 1932.
To: Commonwealth of :virginiaDepartment of Highways, Employer, ,
Richmond, Virginia.

'•

.
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J obn M. Hughes, Ciaimant,
Pemberton, Virginia.
and: Self-Insured.

and:

You are hereby notified that a review before the full Commission was held in the above styled case at Richmond, Yirginia, on November 15, 1932, and a decision rendered on
November 18, 1932, adopting the findings of fact and conclusions of law of the hearing Commissioner as the findings of
fact and conclusions of law of the full Commission,
page 63 }· and affirming in all respects the award issued
thereon.
INDUSTRIAL COMltiiSSION OF VIRGINIA,
W. H. NICKELS, JR., Chairman.
Attest:

W. F. BURSEY, Secretary.
page 64
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I, W. F. Bursey, S.ecretary, Industrial Commission of Virginia~ hereby certify that the foregoing
is a true and correct copy, as the same appears of record in the
Office of Statement of Findings of fact, conclusions of Law
and other matters pertinent to the questions at issue in Claim
#220-024, John M. Hughes, Claimant, versus Commonwealth
of Virginia,-Department of Highways, Employer, Self-Insured.
I further certify that P. A. L. Smith, Jr., Attorney, representing the Claimant, had notice that the Employer was requesting the Secretary of the Industrial Commission of Virginia to prepare certified copy of the record for the purpose
of noting an appeal to the Supreme Court of Appeals of Virginia.
Given under my hand and the seal of the Industrial Commission of Virginia, this the 16th day of December, 1932.

W. F. BURSEY,
Secretary Industrial Commission of Virginia.
A Copy-Teste ~

H. STEWART JONES, C. C.
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