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Record No. 2249
NELL E. TYREE, (formerly Nell E. Whitlow), Administratrix of Joel L. Whitlow, deceased, et al.

vs.
BLEVINS FUNERAL HOME and others.

PETITION
To the Honorable Justices of the S·upreme Co·urt of Appeal:1
of Virginia:

Your petitioners, Nell E. Tyree (formerly Nell E. Whit1ow), in her own right as the widow of .Joel L. Whitlow, deceased, and as Administrati:ix of said decedent's estate, and
Doris Lee Burgess (formerly Doris Lee . Whitlow), respectfully represent that they are greatly aggrieved by a final decree entered on July 31st, 1939, h:y the Corporation Court of
the City of Bristol, Virginia, sitting as a court of probate,
wherein the settlement of the said estate was under consideration. A transcript of the record of the case, which includes the
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written opinion of the court filed with the decree, is herewith submitted, and from it the f ollowin~ facts appear:
STATEMENT OF FACTS
That Joel L. Whitlow died in the City of Bristol, Vir·
ginia, on May 14th, 1937, intestate, survived by a widow and a
daughter (your petitioners), and owing a large number of
debts; that at the time of his death decedent was working in
Bristol, but the said widow and daughter were living in the
City of Lynchburg, Virginia; that decendent 's entire estate
(which included an insurance policy for $2,000.00) was of the
value of $2,187.18; that decedent's sister, without consulting
the said widow or daughter, and without even notifying them
of decedent's death, selected a casket and made all fun2* eral *arrangements for decedent with Blevins Funeral
Home, Inc., of Bristol, including interment at South Boston, Virginia; that the said widow and daughter had no notice whatever of decedent's death until a message was received by them from decedent's said sister informing them
that the funeral would be held in South Boston, and the said
widow and daughter then had no more than enough time to
attend the funeral in South Boston, which they did; that pe·
titioner, whose name was then Nell E. ·Whitlow, thereafter
duly qualified as Administratrix
the said estate in the Corporation Court of the City of Bristol; that the funeral expenses, as incurred by the said sister, were as follows:

of

Due to Blevins Funeral Home, Inc., Bristol,
Virginia,
Due to J. S. Owen Company, South Boston,
Virginia,
Total

$716.78
37.50
$754.28

that the Administratrix paid $203.00 to Blevins Funeral Home
Inc., for the said funeral and refused to pay the remainder of
the said claim on the ground that the same was excessive;
that the Administratrix also refused to pay claims filed by
Elizabeth A. Lee and by John F. Lee on the ground that they
were not just claims;
That the Administratrix settled her account before the
Assistant Commissioner of Accounts of the said Corporation
Court showing various disbursements, numerous claims filed
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for payment but still unpaid, and a balance of $1,632..28 on
hand; that after having given notice to all claimants. pursuant
to Sec. 5420 et seq. of the Code of Virginia, the said Assistant
Commissioner of Accounts allowed, amongs~ others, the following claims in full :
To Blevins Funeral Home, Inc. ( subject to a
credit of $200.00)
To J. S. Owen Company
To Elizabeth A. Lee
To John F. Lee

$716.78
37.50
144.00
84.00;

that the Administratrix appealed to the Corporation Court
for the City of Bristol the question of the propriety o.f
3* the findings of *the Assistant Commissioner of Accounts, as aforesaid;
That the said Corporafion Court of the City of Bristol
on the said appeal allowed the said claims, as follows :
To Blevins Funeral Home, Inc. ( subject to a
credit of $20J.OO already paid)
To J. S. Owen Company
To Elizabeth A. Lee
To John F. Lee

$619.78
37.50
136.00
24.()0

that thereupon the Administratrix duly excepted to the findings of the court as aforesaid; that at said hearing it was
shown that the Administratrix had intermarried with Emmett
W. Tyree and the said Doris Lee Whitlow had intermarried
with Carroll J. Burgess since the beginning of this proceed·
ing; and that the court ordered that the suit, as to said parties, proceed in the new names of ·Nell K rryree and Doris
Lee Burgess.
ASSIGN1n~~K'"r OF ERRORS.
Your petitioners assign as errors the acts of the court in
the fo lowing·s particulars, to-wit:
L Allowing the claim of Blevins Funeral Home 1 Inc.,
to the extent of $619. 78 and the claim of J. S. Owen Company
to the extent of $37 .50, or a total of $657 .28, all for funeral
expenses.
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II. -Allowing the claim of Elizabeth A. Lee to the extent
of $136.00.

III. Allowing the claim of ,John F. Lee to the extent of
$24.00.
These points will be considered separately and in the ord·
er named.
ARGUMENT.
Point I.
Funeral Expenses.
The trial court agreed that the expenditure of $716.78
and $37.50, or a total of ~$754.28, out of an estate amounting
to only $2,187.18 was excessive. But the trial court re4"' duced this item by *only $97.00, or to $619.78 for Blevins and allowed the full claim of $37.50 to Owens, a
total of $657.28 for funeral expenses. Petitioners rely upon
the very thorough and paintaking opinion of the lower court,
which is filed with the decree and made a part of the record,
and to the several authorities therein cited. Sµecial attention is called to the. case of Foley v. Broeksmit (Ia.) 97 A. S~
R. 324, 60 L. R. A. 571, cited in the said opinion, in. which it
was held that an expenditure of $455.00. out of an estate of
$5,0CO.OO, with apparently no other creditors and no surviving
family, was excessive. Petitioners respectfully submit that
in the present case, if the original amount of $716.78, allowed
by the Special Commissioner of Accounts for funeral expenses was to be reduced at all, it should have been reduced by
more than $97.00. The ]earned judge recognized .the principle
of law, but failed in the extent of its apnlication. If $455.00
for funeral expenses out of an estate of $5,000.00 free from
debt was too much· then $619.78 nlus $37.50 out of an estate
of $2,187.18, encumbered with debts, is certainly excessive.
Point TI.
Claim of Elizaheth A. Lee

This claim was reduced from $144.00 to $136.Q~. But the
record shows, from the testimony of the Assistant Commis- .
sioner of Accounts himself in open court, that he allowed the
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claim in the sum of $144.00 on the unsupported testimony of
the claimant herself, except for a letter alleged to have been
written by the decedent to the claimant admitting some vague
indebtedness but not stating the amount thereof. It is respectfully submitted that this 'claim was allowed contrary to
the provision of Section 6209 of the Code of Virginia.
· Point UL
Claim of ,J olm F. Lee

This claim was reduced from $84.00 to $24.00. But the
record shows, from the testimony of the Assistant Com5 =» missioner of Accounts himself in open court, that he allowed the claim in the sum of $84.00 on the affidavit of
the claimant himself filed with the Assistant Commissioner
of Accounts ·and on the testimony of Mrs. Elizabeth A. Lee.
It is possible that proof of this claim may meet the requirements of Section 6209 of the Code of Virginia, but the question is submitted to the court for its decision.
The learned judge in his opinion, approving in part the
finding of the Assistant Commissioner of Accounts, states
that "the evidence heard by the Commissioner, except for
documents and correspondence introduced, ,vas not returned
with the Report", citing Dermott v. Carter, 151 Va. 81. The
soundness of this rule is not questioned when the court has
before it only the Report and the documents and correspondence. The presumption of correctness then applies. But in
this case the opinion shows that the Assistant Commissioner
testified in open court what evidence was before him when
the two accounts last mentioned were aHowed by him. Further, in spite of the rule laid down in Dermott v. Carter, sitpra,
the trial court did find that each of the said accounts as allowed by the Assistant. ConnniRsioner was erroneous in part,
thereby shunting aside the 9resumption of correctness. In
view of the fact that the two accounts were conteHted it is
respectfully submitted that the trial court should liaYe required further and more conclusive corroboration of them,
not only as to the claims themselves but as to their amounts,
in order to meet the requirements of Section 6209 of the Code
of Virginia.
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CONCLUSION.
Petitioners earnestly insist that the payment of $~00.00
for funeral expenses, already paid to Blevins Funeral Home,
Inc., is a sufficient charge against this estate for that item;
that if decedent's sister wished to indulge in useless and reckless extravagence for her brother's funeral, without even notifying his widow and daughter of his death until shortly
6* before the time of the funeral, then she *should do so
at her own cost; that the claim of Elizabeth A. Lee and
the claim of John F. Lee are not supported by corroborating
testimony sufficient to meet the requirements of a contestecl
claim, under Section 6209 of the Code of Virginia, and should
therefore be rejected.
This will be treated as appellant's original brief, and
counsel for appellant desires to be heard orally.
This petition will be filed with the Clerk of the Supreme
Court of Appeals at Richmond, Virginia. A copy of this petition was mailed to Messrs. Stant & Roberts, Bristol, Virginia, counsel for Blevins Funeral Horne, Incorporated, on
November 21st, 1939, by registered mail. Neither Elizabeth .A. Lee nor John F. Lee is representel by counsel.
·From the foregoing it is submitted that the court erred
in entering the said decree against petitioners. Wherefore
your petitioners pray that an appeal may be awarded them in
order that the said decree, because of the errors set forth
above, may be brought before this honora11_le court and the
who1e matter may be reheard, and the decree complained of
may be reviewed and reversed.
And your petitioners will ever pray, &c., &c.
Respectfully submitted,

I

L

'

NELL E. TYREE, in her own right
as the widow of and as Administratrix of .Joel L. Whitlow, deceased,
and
DORIS LEE BURGESS,
By W. H. .JORDAN,
Counsel.
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Lynchburg, Va.
November 21st, 1939. ·
I, John D. Easley, whose address is 311-12 Krise Build·
ing, Lynchburg, Virginia, and who is an attorney at law and
counsellor practicing in the Supreme Court of Appeals of
Virginia, do certify that in my opinion the decree complained
of in the foregoing petition should be_ reviewed by the said
Supreme Court of Appeals.
JOHN D. EASLEY.
Received November 22, 1939.

M. B. WATTS, Clerk.
Appeal allowed Dec. 15, 1939.

H.W.H.
Received Dec. 18, 1939.

M.B.W.
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RECORD
VIRGINIA:
In the Clerk's Office of the Corporation Court for the
City of Bristol, Virginia:
Re : Nell E. ,vhitlow, Administratrix of Joel L. Whitlow, deceased, under Appointment of Corporation
Court of the City of Bristol, Virginia:

BE IT REMEMBERED, that heretofore to-wit: On
April 18, 1939, Paul G. Rouse, Assistant Commissioner of Accounts for the City of Bristol, Virginia, filed his Report
in the matter of Nell E. Whitlow, Administratrix of Joel L.
vVhitlow, deceased, which account and that part of the proceedings designated and requested by "'William H. Jordan,
Attorney of Lynchburg, Virginia, are in the following words
and figures, to wit : ·
page 2 ] CLERK'S NOTE:
Due to the fact that all of the record is not copied herein,
below will appear a copy of the letter of Wi.liam H. Jordan,
Attorney of Lynchburg, Virginia, showing specifically the
items he wished to be copied into the record:
LA vV OFFICES
" J\!I. HARRISON .JORDAN
LYNCHBURG VIRGINIA
KRISE BLDG.
September 20, 1939
1\fr. Dan Drinkard
Clerk of Corn. Court
Bristol, Virginia
1

Dear Sir:
Please send me a copy of the record in the matter of the
estate of ,Joel L. Whitlow, deceased. I believe final order wat:1
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entered in this matter on July 31st 1939.
As indicated to you in my letter of July 27th, so far as
I am concerned the record need cover only:
Report of the Assistant Commissioner of Accounts;
Account of Blevins Funeral Home;
Account of J. S. O'Y~n Company;
Account of Mrs. Elizabeth A. Lee, and
Account of John F. Lee
Court Order and Opinion
Of course, if Messrs. Stant & Roberts, counsel for Blevins Funeral Home, wish other matter copied into the record,
you will please do so at their direction.
A ·waiting_ your reply, I am,
Yours very truly,

W. H. JORDAN.
page 3 ]

REPORT OF ASSISTANT COMMISSIONER OF ACCOUNTS
(Filed April 18, 1939)

In the Corporation Court for the City of Bristol, Virginia:
Re:

Nell E. '\Vhitl°'v, Administratrix of Noel L. Whit.low, deceased, under Appointment of Corporation
Court of the City of Bristol, Virg'inia:

Your Commissioner, pursuant to request made by the
Administratrix of the estate of Joel L. Whitlow, deceased,
and after giving notice to all creditors as required by law,
and posting copy of notice for thirty days at the front door
of the courthouse in the City of Bristol, Virginia, copy of
which notice is hereto attac.hed that the undersigned would
begin the taking of an account and receive proof of debts or
demands against the dececlent or his estate, respectfully sub·
mits the following· report:
1. That out of the eHtate of said Joel L. \Vhit!ow deceased, there has been paid by the Administratrix, and re~
ceipts exhibited, the following debts, which are preferred
debts of the estate:

Blevins Funeral Home, Bristol, Va., Funeral
Expenses

$200.00
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U. S. Fidelity & Guaranty Co., Premium on
bond
Gibson Candy Company, Bristol, Tenn. Assignee of Nurse's Bills
King's Mt. Memorial Hospital, Hospital Expenses
Dan Drinl,ard; Clerk, Bristol, Va., Fee for
qualifying Administratrix
Dr. L. B. Snapp, Bristol, Tenn., attending
Physician
Gump Investment Co. Johnson City, Tenn., lien
on car
Nell E. Whitlow, Lynchbury, Va., Costs of trip
to Bristol, Virginia
Division of Motor Vehicle Richmond,
page 4 ] Transfer of title
Dan Drinkard, C1 erk," Bristol, Va.
H. H. Martin, Clerk, Lynchburg, deposit on account of suit
J. A. Tune, Sheriff, Lynchburg, fees for summoning witnesses
The Daily News, Lynchburg, order of publication
B. Y. Calvert, Lynchburg, Va. premium on Administratrix's bond
H. H. Martin, Clerk, Lynchburg, balance on account court costs

12.00

50.00
50.00

7.00
50.00
126.00
22.89

1.QO
1.00
10.00

1.50
7.50
12.00

3.Su
$554.60

2. 'rhe daim of Mrs. Nell E. Whitlow, Administratrix
for a commission of 5%, or $109.35, this being commission on
the amount coming into the hands of the Administratrix, is a
preferred claim and should be allowed before payment of
any claims hereinafter listed as common claims.
3.. The following list of creditors ~nd amounts repreent all the claims which should be paid in full if the estate
has the funds with which to pay them, otherwise they will be
naid pro-rata out of the amount in the hands of the Admin4
istratrix:
Blevins Funeral Home, Bristol Virginia,
bal. on account

$516.78
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J. S. Owen Company, South Boston Va.,
Funeral Exp.
37.50
Dr. L. B. Snapp, Bristol, Tenn. bal. on
75.)()()
acct.
Dr. D. D. Vance, Bristol, Tenn. Doctor
bill
10.00
King's l\!t. Me. Hospital Bristol, Va.,
Bal. on acct.
20.50
Gibson Candy Co. Inc. Bristol, Tenn.,
bal. on acct.
20.00
Holston Small Loan Co. Bristol, Tenn.,
bal. due on note
·
137.20
Commercial Trust & Savings Bank,
Lynchburg, note as follows:
Principal Amount ot Note
$3.20.00
Int. from Aug. 14, 1934 until paid$
Attorney's fee
$ 51.00
Costs
$ 10.50
Chg. for abstract
.25 $381.75

E. F. Jessee, Lynchburg, Va., Note
Vance Brokerage Co. Bristol, Tenn. Bal. on
open acct
]ntermountain Tel. Co. Bristol, Tenn.
page 5 ] Bal. on acct.
Elizabeth A. Le~, Alexandria, Va., board
bill
,John F. Lee, Alexandria, Va., board bill

17.70
27.50

5.80
$144.00

84.100
$1477.73

Respectfully submitted this 10th day of March, 1939.
PAUL G. ROUSE,
Ass 't Commissioner of Accounts
Commissioner's fee:
page 6

J

$B5.00.

BLEVINS FUNFJRAL HOME

INCOR.PORATFJD
J.i,UNERAL DIRECTORS
EMBALMERS

111 Moore St.
Bristol, Virginia, Tennessee

'
M:ay 26, 1937
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ESTATE OF JOEL LEE WHITLOW, DECEASED:
May 14, 1937
For Directional Services Rendered :
To
"
''
''
''
''
''

Casket
Clark Metal Vault
Embalming body
Tie
Suit, hose & underwear
Hearse service
Express prepaid

$500.00

1.25.00
25.00
2.00
35.00
10.00

19,78
$716.78

page 7 ] ACCOUNT OF J. S. O"\VEN, COMPANY
Mar. 6, 1939
.. Est. of Joel L. Whitlow
BOUGHT OF J. S. OWEN COMPANY
Funeral Directors, Embalmers & Ambulance
Service, 21!) years ~xperience
1937

May 17-Coach & F. D. Services opening grave, delivering vault to cemetery, removing dirt
&c . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

$37.50

page 8 ] ACCOUN~r OF ELIZABETH A. LEE
State of Virginia
City of Alexandria.
Personally appeared before me, . . . . . . . . . . . . . . Notary
Public in and for the city and state aforesaid, Elizabeth A.
Lee, who after being first duly sworn did depose and say that
the estate of Joel L. Whitlow, deceased, is indebted to her in
the amount of One Hundred Forty Four do lars ($144.00)
that said amount is due to her as room and board from October 8th 1H34, through February 25th, 1935, at the rate of
FJight Dollars ($8.00) a week, during which period of time the
deceased lived with the affiant in the City of Alexandria, and
agreed to pay her this amount of money; that during three
weeks of this period, the deceased was in Galox. Virginia, and
the affiant did not make any charge for the same; that tb•1
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full amount is now due and owing and no part thereof has
been paid.
ELIZABETH A. LEE.
Subscribed and- sworn to before me this 30th. day of
September 1937.
FRANCES C. KR,EAMER,
Notary Punlic.
(Notarial Seal)

I was commissioned Notary as Frances V. Chappellee.
My commission expires, April 6, 1938.
page 9 ]

ACCOUNT.OF J. FRANK LEE.

State of Virginia
City of Alexandria
Personally appeared before me, Elizabeth Brown, a Notary Public in and for the state and city aforesaid, J. Frank
Lee who after being·first duly sworn did depose and say that
the estate of Joel L. Whitlow is indebted to him in the amount
of Eighty Four dollars $84.00); that the same represents·
board and room furnished to the said Joel L. Whitlow at the
home of the affiant in the city of Alexandria from the 20th
day of July 1934 through the 12th day of October 1934, at the
rate of seven dollars ($7.00) per week, the total number of
weeks being twelve (12) ; that the entire amcmnt of this c!aim
is due and owing and no part of the same has been paid.

l. FRANK LEE.
Subscribed and sworn to hefore me this 8th day of March
1939.
ELlZAHI~JTH BROvVN,
Notary Public.
page 10 ]

LynC'bburg, Virginia
November 28th, 1938

STATE Oli, ACCOUNT 01~
Nell E. "Whitlow, Administratrix of ,Joel L. Whitlow
deceased, under appointment of Corporation Court
of the City of Bristol, Virginia

14

Supreme~ Court of Appeals of Virginia

1937
June 21 By Aetna Life .Ins. Company of
Hartford, Conn. due 011 account of group ininsurance as employee of Gibson Candy Company, Inc.
$2000.00
J nne 21 By Gibson Candy Co. Inc. of Bris.5!J
tol, Virginia, due as balance of salary
Aug 18 By Joseph W. Viar (purchase price
in full for Chevrolet Coupe)
·
175.00
Aug. 13 By U. S. Government Social Se11.63
curity Board
June 23 To Blevins Funeral Home ( on Ac$200.00
count)
June 23 To U. S. Fidelity & Guaranty Co.
12.00
June 23 To Gibson Candy Company
50.00
June 23 To King's Mt. Memo. Hospital (on
50.00
account)
June 23 To Dan Drinkard, Clerk (fees for
qualifying Adm'r'x)
·
7.00
June 23 To Dr. L.B. Snapp (on account)
50.00
June 23 To Gump Investment Co. (lien on
Auto)
_
126.00
June 23 T·o Nell E. Whitlow (costs of trip
to Bristol)
22.80
Aug. 30 To Division of Motor Vehicles
1.00
Sep. 7 To Dan Drinkard, Clerk
1.00
1938
Jan.15 To H. H. Martin. c:erk, (deposit 011
Account of suit)
10.00
Jan. 24_ To J. A. Tune, Sheriff (fees for
summoning witnesses)
1.50
Feb. 14 To the Daily News ( order of publication)
7.80
Jul. 20 To B. Y. Calvert (premiums on
Ad-qi 'r 'x Bond)
12.,)0
Nov. 8 To H. H. Martin, Clerk (balance on
3.80
acct. court costs
To Balance on Hand
1,632.28

$2,187.18 $2,187.18

Nell E. Tyree, et al vs. Blevins Funeral Home, et al
page 12 ]
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CLAIMS FILED AGAINST ESTATE
OF JOEL L. WHITLOW DECEASED AND AS YET UNPAID:

Dr.LB. Snapp, Bristol, Va. (unpaid bal. on claim of

.$75.00

$125.00)

Blevins Funeral Home Inc. (unpaid balance on claim
of $716.78)
King's Mountain Memorial Hospital (unpaid balance
of claim of $70.50)
Gibson Candy Company ( unpaid balance on claim of

516.78
20.50

$70.00)

20.00

Dr. D. D. Vance
Commercial Trust & Savings Bank Lynchburg, Va.
J. S. Owen Co. South Boston, Va.
Vance Brokerage Co. Bristol, Tenn.
E. ·F. Jessee, Lynchburg, Virginia, (negotiable note
for $15.00 with interest from 16- 16-33)
Holston Small Loan Co. Bristol Va. (balance due a/ c
negotiab1e note)
Inter-Mountain Telephone Co., Bristol, Va.-Tenn a/c
Telephone bill)
Elizabeth A. Lee, Alexandria, Va. (a/c Board bill)
John F. Lee, Alexandria, Va. (a/c Board bill)
Town of South Boston, Va. (Burial Lot)

10.00
320.00

37.bO
27.50

17.75
137.00
· 8.05
144.00
84.00
75.00

$1,492.08

page 13 ]

D~CREE
(Entered July 31, 1939)

IN RE:

NELL E. 'WHITLOW. ADMINISTRATRIX OF
JOEL L. WIDTLOW, DECEASED.

This cause heretofore came on. on .June 15, 1939, to' be
heard upon the affidavit of Nell E. vVbitlow showing that
since the institution of this proceeding she has intermarried
with Emmett W. Tyree, and that Doris Lee 'Whitlow, <laugh·
ter of decedent. has since intermarried with Carroll .J. Burgess, whereupon, it is ordered that this suit, as io said parties, proceed in the new names of Nell E. Tyree and Doris
Lee Burgess.
This cause further came on to be heard on June 15, 1939,
upon the report of Paul G. Rouse, Esq., Assistant Commis-
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sioner of Accounts,. and. the exceptions thereto filed by Nell
E. Tyree and Doris Lee Burgess, the exceptors appearing by
counsel, and Nell E. Tyree being present in. person, Blevins
Funeral Home appearing by counsel and Elizabeth A. Lee
and John A. Lee having notice of this hearing but not appearing. After hearing evidence in open court on behalf of
the parties present and argument of counsel, the court not
being advised. tooktime to consider.
And now having maturely considered the same, the court
is of opinion, for the reasons stated in writing, and hereby
made a part of the record, and doth ADJUDGE and· DECREE as follows:
That the first exception is well taken as to the
page 14 ] c1aim of Blevins Funeral Home, to the extent that
the same should be, and same hereby is allowed as
a_ claim against the estate only to the extent of $619.78, and
the report amended accordingly, that the exception to the
claim of J. S. Owen Company in the amount of $37.50 should
be, and hereby is, overruled.
That the second exception. referring to the claim of
Elizabeth A. Lee, be and the same hereby is overruled as to
the plea of the statute of limitations ; but that the amount of
the same shou1 d be, and hereby is, modified, and the report
amended to allow the same in the amount of $136.00.
That the third exception should be and hereby is sustained as to $60.00 of the clai~ of John A. Lee and said claim
is allowed only in the amount of $24.00 and the report amended
accordingly.
Said report is further amended by showing the total
amount of the claim of Commercial Trust and Savings Bank
with attorneys fee, costs and interest to March 10, 1939, to be
$468.28; with interest on the principal of $3.20.0,D from March
10, 1939, until paid, and thereby showing the total unsecured
claims exc usive of the aforesaid interest and after the
changes made by this dPcree to he $1404.48 and the total of all
elaims, exclusiv~ of said interest, and of the costs of this proceeding to be $2068.43.
·
As hereby modified and changed, and after personally
examining the same. said report is hereby con·
page 15 ] firmed ; and the Administratrix is dire<=ted to
first pay the costs hereof, including the fee of the
Assistant Commissioner of Accounts and distribute the remaining funds of the estate according to law, making settle1
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ment before the commissioner in due course, for which settlement he shall not charge any additional fee.
·whereupon, the said Nell E. "'Whitlow both as Administra trh: of the estate of Joel L. vVhltlow and individually, and
the said Doris Lee Burgess duly excepted to the findings of
the court on their exceptions to the report of Paul G. Rouse,
Esq., Assistant Commissioner of Accounts and stated their
grounds of exception to be as follows :
( 1) That the court erred in allowing the claim of Blev- ·
ins Funeral Home to the extent of $619.78 and the claim of
,J. S. O~ven Company to the extent of $37.50; all for funeral
expenses of the decedent;

(2) That the court erred in allowing the claim of Elizalleth A. Lee to the extent of $136.00 no proof of the claim of
Elizabeth A. Lee having been returned to this court by the
Assistant Commissioner of Accounts other. than the written
statement of account supported by the affidavit of the claimant herself and the Assistant Commissioner of Accounts having stated in open court that he had allowed the claim on the
unsupported verbal statement of the claimant and the said
verified statement of account.

That the court erred in allowing the claim of John
F. Lee to the extent of $24.00 no proof of the claim
page 16 ] having been returned to the court other than the
verified statement of account presented by the
claimant, and the Assistant Commissioner of Accounts having stated in open court that he had allowed the claim to the
extent of $60.00 on the said written statement of acc.ount.
(3)

page 17 ]

IN RE:

OPINION
o~,iled ,July 31, rn3q)

NEI.~L Ji~. \VHFrLOvV. ADJ[lNISTRATRIX OF
.JOEL L. ,vHITLffW, DECEASEI)

ON EXCEP'eIONS 'rO REPORT OF COM1\IISSIONER. CH, ACCOUNTS:
Exception is made by the widow and daughter of Joe\
L. "'Whitlow, deceased, to the allowance hy the Commissioner
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of the claim of J. Frank Lee, upou the ground that Lee is not
corroborated, and upon the ground that the claim is barred
by the statute of limitations.
The evidence heard by the Commissioner, except for docum~nts and corresponden_ce introduced, was not returned with
~he report. No exception was made to this failure of the Commissioner, and it cannot now be taken advantage of, Dennott,
v. Carter, 151, Va. 81. But the Commissioner did state in open
court that Mr. Lee's account was allowed upon the sworn
statement thereof, corroborated by the testimony of Mrs. Lee;
and Mrs. Lee's account was allo,ved upon her testimony,
sworn statement of account and the letter from Mr. Whitlow
to Mrs. Lee dated March 11, 1936, in which he undertakes to
excuse his failure to pay for his board.
In the absence of any showing that the account was not
properly proven, the court will assume that it was ~upported
by sufficient evidence.
Coming now to the question of the bar of the statute of
limitations, it appears that the items of the account accrued
at the rate of $7.00 per week, the first payment fallpage 18 ] ing due July 26, 1934, and a further item of .$7.00
each week thereafter. In computing the expiration
of three years from the accrual of each item, several causes
for the suspension of the operation of the statute must be
considered. First: The debtor died May 14, 1937, and one
year from his death should be excluded under Code Sec.
5809. However, while this suspension was in effect, there
supervened an additional ground for suspension as of J anuary 15, 1938. by reason of the filing of a creditor's suit in
Lynchburg, Virginia. It is stipulated by the parties that this
suit was commenced January 15, 1938, and terminated October 28. 1938; and it is conceded by the parties that the pendency of this suit operated to suspend the running of the statute. Of these two rauses for ~mmension the first expired
while the supervening· one wag ~till in l1ffect, but the latter
~ontinued to operate until October 15, 1938, and the collective
effect was a suspension until the last mentioned date. Subsequent to the commencement of the present proceeding under
Code Sec. 5420. the claim was, on February 28, 1939, filed with
the_ Commissioner, and under Code Sec. 5422, the time from
the filing of the c1aim to the termination of the proceeding is
excluded in computing the statutory period.
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Applying these suspensions, there w·ere four months of
the three year period between the termination of the chancery
suit and the filing of the claim with the Commissioner. Counting back from the death of Whitlow the remainder
page 19 ] of the three years, which is -two years and eight
months, gives September 14, 1934, as the date be·
fore which any items accruing are barred. Applying this
date to the account submitted, three weeks and three days of
the account accrued after September 14, 1934, that is, the
weekly sums falling due Sept. 20, Sept. 27 Oct. 4, 1934, and the
remaining three days of the account to October 7th, a total of
$24.00 which is a 1 lowed. The account terminated according to
the statement on October, 12th, but Mrs. Lee's board account
against Whitlow began October 8th and Lee states in a letter
to the Commissioner that his account terminates October 8th.
Hence, Lee's account is reduced accordingly.
This brings us to Mrs. Elizabeth A. Lee's account. Applying all of the suspensions above enumerated to her account
and the dates applicable corresponding, all of the items having accrued subsequent to September 14, 1934, no part thereof would be barred. However, computing the number. of
weeks set forth in her statement, the same amount to a total
of seventeen (17) weeks at $8.Q'.) per week, am_ounting to
$136.00 rather than $144.00 as reported by the Commissioner,
The report will be amended accordingly.
The further exceptions deal with the allowance by the
Commissioner of the funeral bill of $716.78 to Blevins Funeral
Home, and ~37.50 to J. S. Owen Company, South Boston, Virginia, for burial expenses. .
It is contended by the exceptors that the funeral
page 20 ] expenses are exces8ive and ahm that the assets of
the estate should not he charged for funeral expenses beyond the ~mm of $200.0J provided by Code Sec.
5390 which sum ha8 already been paid to the undertaker by
the Administratrix. However, Sec. 5390 should be read in
.connection with Sec. 5273 whirh provide8 for distribution of
the surplus of the personal estate '' after- payment of funeral
expenses, charges of administration and debts.'' Construing
these two sections together, it is ~een that the entire funeral
expenses are charged as a lien upon the assets prior to the
rights of distributees, hut that they have priority over the
other debts enumerated in Sec. 5390 only to the extent of
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$2Q:l.OO and take their classification under that section as to
the balance.
Further light is thrown upon the inter:2_retation of these
sections by Code Sec. 5357 providing that no executor shall
have any power before qualifying '' except that he may pro·
vide for the burial of the testator, pay reasonable funeral ex·
penses, and preserve the estate from waste.''
The vVhitlow estate is shown to be solvent so that tho
question of priority under Sec. 5390 is not involved.
So, funeral expenses are made charges against the estate
by statute. Their nature at common law is covered in dealing
with the next question.
We come now to consid~ration of the amount of the claim,
and the power of the court to control the same.
Funeral expenses are not a d~.bt of the decedent,
page 21 ] Hall v. Stewart, 135 Va. 384, 31 A. L. R. 1489. In
this case, the Supreme Court said further, at page
392.

'' Vve, express no opinion as to the liability of the estate
of Mrs. Ste·wart for her funeral expenses to the persons
furnishing them, if they had asserted their claims against her
estate, for that question is no.t before us."
Therefore, the question is left open by that case, and no subsequent authority is found deciding the same.
The case of Fitzh·ugh vs. Fitzhugh, 11 Gratt 300, decided
in 1854 holds that an action cannot be maintained for funeral
expenses by the person furnishing the same, against the personal representative, in his representative capacity, but the
l1olding is by way of argument as the point was not involved
in the controversy. In addition, this case makes no reference
to the Virginia, Statute, now Code Sec. 5273; although it refers to, and distinguishes, at Page 304 of the opinion, the
case of Hapgood v. Houghton, 10 Pick. R. 154, on the ground
that the action against the executor, in his representative capacity was by virtue of statute. Code Sec. 5273 existed in
materially the same form as early as 1785, as quoted in the
margin in Paup 's v. Mingo, 4 Leigh 163, 173 (p. 186 of re·
print). So, the Fitzhugh case is not controlling, and the status
of the funeral expenses is controlled by Sec. 5273.
This statute is nothing more than an affirmative statement of the common law.

Nell E. Tyree, et al vs. Blevins Funeral Home, et al

21

An excellent ·statement thereof is found in 11 R. C. L. 223,
Section, 249. The pertinent · portion thereof, to
page 22 ] gether with some of the supporting authorities
inserted therein is given below. The authorities
cited have been examined by the court and found to fully support the text. It is as follows:
'' At common law funeral expenses were treated as debts
as to which the executor or administrator was liable on an
implied promise to pay for a funeral service suitable to the
degree and circumstances of the deceased furnished by the di·
rections of a third person provided that he had assets sufficient for that purpose. (Gayle v. Johnson, Ala. 47, Am. Rep.
4105; Patterson v. Patterson, N. Y. 17 Am. Rep. 384). Some
authorities hold that funeral charges are not, strlctly speaking
expenses of administration; but are to be classed with debts
of the estate, on which an action at law may.be brought against
the executor in his representative capacity, to obtain a judgment payab, e in due course of administration. ( Golden Gate
Undertaing Co. v. Taylor, Cal. 52 L. R. A., (N. S.) 1152; Gogg
v. Holbrook, Me. 33, L. R. A. 660) Other authorities are
to the effect that a claim for funeral expenses is not a debt of
the decedent, but a charge against the estate imposed by law
from the peculi"ar necessities of the situation. Snyder v.
Thime etc., Brewing Co. (Ind.) Ann. Cas. 1912A 774; Gogg v.
Holbrook (supra) Patterson v. Patterson (supra), Re Kreeger, Pa. 28 A. L. R.669). It is said that the law pledges the
credit of the estate for the payment of such expenses as nre
reasonably incurred after the death and before the appointment of an administrator. ( 0 'Reilly v. Kelly, R. I. 84 A. S. R.
833 50 L. R. A. 483 ; Waterman v. Hook, Mass. 30 A. L. R.
440, 442), and that this is a proper and necessary 1·ule in vie,v
of the fact that the burial must often be provided for before
an executor or administrator can be appointed. Matter v.
Hincheon, Cal. 36 L. R. A. (N. S.) 303 307). Without a too
strict dependence on t.he theory for their action the courts
are accustomed to a.llow reason~lhle funeral expenses as proper charges against the estate. HiJdebrand v. Kinney lnc. 19
Ann. Oas. 788, Fie· ds v. Case, Ga. Ann. Cas. 1913, A. 1266 even
though they ,:vere not ordered or authorized by the Administrator (Golden Gate etc. v. 'l"'aylor (supra); Foley v. Brooksm.it, Iowa., 97 A. S. R. 3241 60 L. R. A. 571). Hence an un·
dertaker may be justified in furnishing the necessary service
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upon the request of anyone so related to the decedent as to eJ·
elude the idea of officious inter£erence. '' ( Golden Gate etc.
v. Taylor (supra); Waterman v. Hook (supra).
~,ogg vs. Ho brook (supra), the court said that no one
creates the debt, the law creates it.
In O'Reilly v. Kelly (supra) it is said that the de·
page 23 ] mands of common prioriety and decency should al·
ways be observed, and the law pledges the credit
of the estate therefor.
In Gayle's Adm. v. Johnson (supra) it is said at page
407, that the charge for reasonable funeral expenses is a common law prioriety, and refers to Lord Code as authority, 2
Williams Executors 871.
In Re Kruger (supra) the question involved was whether
the cost of a tombstone was an expense of administration, and
as such, deductib'e in arriving at the net estate subject to
taxation. The opinion held that it was, saying that funeral
expenses were treated as a preferred claim at common law,
and citing· for its authority, 2 Blackstone Com. p. 511, and 24
C. J. 419.
1

To the same effect is 2 Schouler on ·wills Exec. & Adms.
Sec. 1421 ·where it is said:
"Funeral charges are not to speak accurately debts due
from the deceased, but charges which the law out of decency
imposes upon the estate; and so far-as these are reasonable in
amount, they take legal priority of all such debts, as, likewise
do the adminiRtration charges.''
Thus it will be seen that they are generally held to be
charges against the estate. Our statutes above referred to,
while they do not in express laug·uage fix them as charges,
seem rather, to impliedly recognize the common law principle
that they were already such, and limit their priority by 63~;J
to $200.00 where tlw e~tate ~s inRnfficient to pay all debts.
This being the st.atus of funeral expen~es. the neces·
page 24 ] sary conclusion is that the amount allowed therefor is within tl;le control of the court, and will be
the next and final queRtion considered . The same paragraph
from Schouler quoted above continues as follows:
'' A decent burial should comport with the condition of
the deceased and the amount of his for .. une. Justice to creditors as well as one's surviving family, demands, however th.at
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there shall be no extravaga1~t outlay to their loss. If due regard to the character and social or public standing of the deceased requires a more costly funeral, public or private liberality should defray the additional cost.''
To the same effect is 11 R. C. L. 224 Sec. 250, which reads
as fo~lows:
'' The cost and amount of the {unera.l expenses and burial
of a decedent should in all cases be reasonable and correspond
with the circumstances and social condition of the decedent
including his station in life and the value of his estate. It is
also proper to consider whether the rights of creditors are
involved and the probability of the solvency_ of the estate, tor
::J,S has been said, justice to creditors, as well as one's surviving fami 1 y, demands that there should he no exhavagant outlay to their prejudice."
The same cases which discuss the nature of a claim for
funeral expenses also deal with the question of their amount.
In Golden Gate Undertaking Co. -v. r:raylor (supra), it is
said that the court is not controlled by the amount actually
expended, even though such amount affords the only proper
compensation to the undertaker for the services rendered; but
that the court would enquire into the circumstances and conditions to ascertain whether the amount was reasonable and
proper against the particula.r estate; and that the burden is
upon the party c' aiming them to show that the
page 25 ] amount sought is a reasonable and proper charge
against the estate in view of all the circumstances,
so far as they could with reasonable diligence be ascertained
at the time of the burial.
In O'Reilly v. Kelly (supra) the eourt stated that the
amount Rhould depend upon tlie cmitom of people of like rank
and condition, and the condition of the estate. citing 2 W oern·
er, American L. of Adm. Sec. 357.
A forceful and scathing eritic;~nn of extravagant funeral
hrls is found in Foley v. B roeksmit (Ia.) 97 A. R. R. 324, 60
L. R. A. 571, cited above. In tha.t ·case, a ,janitor with an es·
tate of $5000.00 died without surviving family. The amount
of the claim for funeral expenses ,vas $526.00. The jury fixed
$455.00 as a reasonable allowance. The appellate court made
a further drastic reduction : The opinion quotes from Schoul~
er Sec. 1421 at page 1475 the following:
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'' Foolish and extravagant funerals ordered by those not
immediately concerned in the estate are not to bind the representative and immediate family of the deceased.''
Common sense dictates that the amount of funeral expenses must be regulated, and this burden necessarily devol
ves upon the court having control of the administration of the
estate. In the instant case the total value of the estate is $2,187.18, and the total amount for funeral expenses is $754.28
· or approximately one third of the estate. There is no showing
of peculiar or unusual circumstances calling for this expenditure. No implication of bad faith is intended; for
page 26 ] there is no basis for such. · The undertaker followed the wishes of the sister and mother, but these
are not conclusively binding upon the court. Here, the undertaker had information that an insurance policy of $2!')00.00
constituted the hu'k of Whitlow's estate. Mr. 'Gibson, em·
player of_ the deceased, testified that his earnings were approximately $100.00 per month. This information was readily accessible. A casual investigation here would have at
once disclosed sufficient information upon which could be
founded a reasonable judgment as to his station in life and
the approximate extent of his estate; and a conclusion as to
the proper amount to l)e spent for bis funeral accordingly.
Of course, it is not meant that a detailed and exhaustive investigation should be made. Such would be both impractical
and in had taste. A few general, superficial enquiries will
usually serve the desired purpose. The wishes of the immediate family may be considered to some extent. 2 Schouler
p. 1473; and of course, those entitled to the surplus of an
ample estate may all agree to an extravagant funeral, 2 Schouler p. 1476. The amount arrived at will in all cases necessarily
depend more upon the -presumed than the actual condition of
the estate; (Id. p. 1473).
It is true that in this case ·Whitlow's sister selected and
approved the specific items of tl1e Blevins bill, hut this is not
suffic;ent under the present circumstnnees. \Vhitlow died
in Bristol, Virginia, but he bad nu immediate family surviving
consiHtiug or a widow and daug·ht,er living in
page 27 ] Lynchburg, Va. These were notified by the sister
of the decedents death after all funeral arrangements had been made by the sister, and with no more than
sufficient time for them to meet the bod? in South Boston,
whence it was shipped, for the funeral. The sale was to the
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estate, and not to the sister, in the absence of agreement or
undertaking to that effect, ·waterman v. Hook (supra).
For the reasons g·iven, the court is of opinion that the
amount of the bill presented by Blevins Funeral Home should
only be allowed as a claim against the estate to the extent of
$600.00 plus $19.78 express prepaid, a total of $619.78. The
amount thus fixed is not to be considered as a precedent, since
each individual case must be controlled by the particular facb;
thereof, and no numerical standard can be fixed.
The claim of J. S. Owen Company in the amount of
$37.50 appears reasonable, and the exceptions thereto are
overruled. For the sake of clarity, the claim of Commercial Trust
and Savings Bank should be computed to the date of the re·
port and included in totaling the debts reported, ,vith provision
for the -interest to accrue thereafter .
•JOS. L. CANrrRELL, J 1·•
,Judge.

.July 8th, 1939.
page:~~]

CLERK'S CERTIFICATE

State ·ot; Virgfoia,
City oY Bristol, to-wit:
I, Dan Drinkard, Clerk of the Corporation Court for the
City of Bristol, Virginia, do hereby certify that the foregoing is a true and perfect copy of that pa.rt of the record re·
quested by Wm. Harrison Jordan, Attorney for Nell E. Whitlow, Administratrix of the estate of Joel L. Whitlow. deceased,
in the matter of: R.e: Nell vV. Whitlow, Administratrix o.f
Joel L. Whitlow, deceased, under Appointment of: Corporation
Court of the City of Bristol, Virginia; lately pending in the
Corporation Court for the City of BriRtol, Virgini_a, and 1
further certify, that Coum;el for Blevim, F\meral Hom~, Incorporated, had notice or the application for the foregoing
transcript.
Given under my lrnnd thiH 12tll clay of Ortoher, 1939.
DAN DRINKARD,
Clerk, Corporation Court, City of Bristol, Va.
A Cop~.,. Teste:
J.M. KELLY,
Deputy Clerk.
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