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P. G. VICK AND IRMA P. VICK, Appellees.

PETITION FOR WRIT OF ERROR AND SUPERBEDE.A.8
To the Honorable Justices of the 8'ltpreme Court of Appeals
of Virginia:
Your petitioner, Z. F. Moore, respectfully represents unto.
this Honorable Court that he is aggrieved by a final judgment entered by the Circuit Court of Elizabeth City County,
Virginia, on the 19th day of December, 1941, in which the defendant in error, Irma P. Vick, recovered a judgment against
your petitioner, on her cross-claim filed in this motion for
judgment. Your petitioner presents herewith a transcript of
.record and proceedings had in the Circuit Court of Elizabeth
·city County, Virginia, in said motion.
PROCE·EDINGS.
The plaintiff, Z. F. Moore, who is an adult, residing in
Elizabeth City County, Virginia, brought his notice of motion for judgment to recover Twenty-five Hundred Dollars
($2,500.00) in damages against the defendants in error, P.
G. Vick and Irma P. Vick, in the Circuit Court for the County
of Elizabeth City, Virginia. The defendant in error, Irma
P. Vick, filed her cross-claim for Five Thousand Dollars
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($5,000.00) against the said plaintiff in error, Moore, to
2* said notice of motion *for judgment in the said .Circuit
Court of Elizabeth City County, Virginia. That upon
the filing of the said cross-claim of the defendant in error,
Irma P. Vick, issues were joined, a jury impanelled, and
upon the trial of the case .being had upon the said notice of
motion of the plaintiff in error, and the cross-claim thereto
of the defendant in error, Irma P. Vick, the defendant in
error, P. G. Vick was dismissed, after introduction of the
plaintiff's evidence, and a verdict was found in favor of the
defendant in error, Irma P. Vick, against the plaintiff in
error, Z. F. Moore, upon her cross-claim, for the sum of
Two Hundred Dollars ($200.00), together with costs and interest.
·
Your petitioner, at the conclusion of the evidence, moved
the trial court to strike the evidence of the defendant in
error, Irma P. Vick, as to her cross-claim, and to enter judgment for the plaintiff in_ error therein, which motion was
overruled by the said court; that upon the return of the
verdict as afore said, your petitioner then moved the court
to set aside the said verdict and to grant your petitioner a
new trial, but the court refused to grant said motion, and entered judgment ag·ainst the plaintiff in error in the sum of
Two Hundred Dollars ($200.00), to which action by the court
and judgment entered thereon, a Writ of Error is now sought
by the petitioner, Z. F. :Moore.
On the 14th day of Feburary, 1942, your petitioner, Z. F.
Moore, indicated his intention to apply for a Writ of Error
and Supersedeas to the said judgment secured an order of
the trial court suspending the execution in this proceeding
.
conditioned upon his giving bond in the sum of Three
3* Hundred. Dollars ($300.00) *conditioned according to
law. As appears from the J udg·e 's certificate, transcript
page 160, your petitioner, Z. F. Moore, gave due notice to
opposing counsel of his application to the court for a certificate of a true and correct copy and report of the motions,'
objections, exceptions and other incidents of the trial to be
made a part of the record of this case, which was presented
to the Judge of the Trial Court on February 14th, 1942, and
signed _by him February 23rd, 1942.
ST.A.TEl\IENT OF FACT.S.

On the morning of March 16th, 1940, a few minutes before
nine o'clock, Z. F. Moore, the plaintiff in error, who was
plaintiff and cross-defendant in the notice of motion ·for
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judgment pending in the lower court, was driving his Chevrolet automobile in an easterly direction along Virginia State
Highway No. 60, which was at that time a three-lane hard
surface, arterial, State Highway forty-four feet wide with
a concrete surface thereon thirty-one feet in width, which
highway runs in an east-west direction between the cities ·of
Hampton and Newport News, in the County of Elizabeth
City, Virginia; that at the time specified, according to the tes- .
timony of said Moore, which is uncontradicted, he was driv:.
ing his automobile along said Highway No. 60 in an easterly
direction towards Hampton, and in the southerly-most lane
thereof, at a rate of speed between twenty-fiye and thirty
miles per hour, which is also not contradicted. The said
Highway, Ro~te No. 60, is also known as "Kecoughtan
4* Road" *and the said southerly-most lane thereof was on
the right-hand side of the surface, according to the direction in which he, the .said Z. F. Moore, was traveling.
At approximately the same time of the same day, the said
. Irma P. Vick, the defendant in error, and one of the defendants, and the cross-plaintiff in the cross-claim filed to said
notice of motion for judgment in the lower Court, was driving a Ford sedan automobile owned by· her husband, P. G.
Vick, the other defendant in said notice of motion for judgment in the lower Court. She was traveling in a southerly
direction on Route :No. 168, a State Highway whi~h is also
known as '' La Salle Avenue'', in the said County 0£ Elizabeth City, Virginia. She was accompanied by her twelve-yearold daughter, Hazel, Vick, who was riding in the front seat of
the automobile with the driver. "La Salle Avenue'', Route
No. 168, is a highway running north and south from Victoria Avenue extended, in the County of Elizabeth City, Virginia, to the ''Boulevard", a highway running along the
water front of Hampton Roads. The said La Salle Avenue
is sixty feet wide and had a macadamized surface thereon
twenty-five feet wide and crosses the said Route No. 60,
"Kecoughtan Road", at right angles between the points
aforesaid.
The roadways were dry and the weather was clear at
the time; the speed limit on Route 60 on March 16, 1940,
was fifty-five miles per hour. There were two stop signs
properly located on La Salle Avenue, or Route 168, at its intersection with Route No~ 60 on both sides thereof.
5* When the automobile driven by Moore •arrived within
twenty-five or thirty feet of the intersection of Route
No. 60 with La Salle Avenue, or Route No. 168, according
to Moore's testimony, which is not contradicted, he looked
around and found that there were ilo cars in front of him
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.on Route 60, no cars approaching from his right on Route
168, or La Salle Avenue, and one car approaching from his
left on Route 168, or La .Salle Avenue, which car he stated
was at least one hundred feet from the intersection when
he saw it .
. The Moore car continued into the intersection and the
other automobile, which, according to Moore's testimony,
was traveling in the. middle of La Salle Avenue, towards the
Kecoughtan Road, continued in the same direction into the
intersection without stopping. Irma P. Vick, the defendant
in error,· however, testified that she came to a complete
stop, looked to her right and left, and saw no car in either
direction, whereupon she put her car in gear and started
·across the highway, and Moore, according to his testimony,
when he was one--half to two-thirds through the intersection,
seeing the Vick car .continuing to proceed into the intersection. of Route 60, with the evident intention of crossing the
same, applied his brakes to his car and traveled about six
feet thereafter when· his car collided with the other automobile which had continued to approach from his left. The
actual collision occurred in the southeast quarter of the intersection of the two highways and in the southerly-most lane
of the Kecoughtan Road, Route 60. The Moore car's front
left fender and bumper struc-k the other car, which was
later determined to be the car of P. G. Vfok, and driven
6* by the defendant in *error, Irma P. Vick. The impact
occurred on the right side of the Vick car almost opposite its rig·ht front door. When the cars struck, the Vick
car rolled first to its right, causing the daughter to roll out
of the door which came open, after which it pitched a somersault headlong forward, the rear wheels going over the
front, making a complete s.omersault so as to stand upon its
wheels agail;l for an instant, knocking down the "stop"
~ign on the East side of "La S.alle Avenue", or Route 168,
bouncing back upon its wheels and there remaining at rest,
with its front in the direction from which it had come about
twenty-five feet over the property line on the lawn of a private residence at the southeast corner of the said intersection
of Kecoughtan ·Road and "La Salle Avenue'', about forty
' feet from the southerly curb line of said "Kecoughtan
Road" and about ten feet in the yard from the easterly edge
of La Salle Avenue, while the front of the Moore car was ·
knocked a.round so as to be headed towards the South in the
direction of Hampton Roads with its rear wheels on the hard
surface of Route 60 in the southerly lane .thereof, and its
front wheels off the hard surface of said Route 60. That as
1
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a r'esult of the collision the Moore car was damaged in its

front part to the extent of One Hundred Twenty Dollars
and Seventy-five Cents ($120.75), and Moore receiveg. personal injuries to his lower leg, necessitating the taking of a
· stitch or more in the same .and causing him pain and suffering for about two weeks, and he was thereby required to
pay a small sum ('Three Dollars) to the Dixie Hospital, Five
Dollars ($5.00) to Dr. Jones, and Two Dollars {$2.00) to
7'" Dr. Howe *for treatment (transcript, page 21). That
the Vick automobile was damaged to the extent of Three
Hundred Eight to Three Hundred ~welv.e Dollars ($308 to
$312), and Irma P. Vick, the driver, received a fractured
shoulder, compelling her to remain in the hospital for five
days and to keep her shoulder in a cast for about nine weeks
thereafter, from which she suffered considerable pain and
as well, had to pay the doctors and hospital bills, amounting
to One Hundred Fifty-seven Dollars ($157..00).
ASSIGNMENTS OF ERROR.
1. The court erred in refusing to grant the motion of' the ·
plaintiff, Z. F. Moore, made at the conclusion of the evidence,
to strike the evidence of the defendant as to the cross-claim
of the said Irma P. Vick, and in entering judgment thereon
in favor of the cross-claimant against this petitioner.
2. The ·Court erred in giving any instructions at all for
the defendant in error, as to her cross-claim.
3. The Court erred in granting defendant's instruction No.
Two.
4. The Court erred in granting defendant's instruction No.
Five.
5. The Court erred in granting defendant's instruction No.
Seven.
6. The Court erred in granting defendant's instruction No.
Eight.
7. The Court erred in refusing to give plaintiff's instruction "C".
R The Court erred in refusing to give plaintiff's instruction "F".
9. The Court erred in refusing to give plaintiff's instruction '''G' ', and in giving instruction'' G-1" in lieu thereof.
s• ~10. The Court erred in refusing to set aside the verdict of the jury rendere4 in favor of the cross-claimant.
In not entering judgment for this petitioner thereon, .and,
also·in refusing to grant to this petitioner a new trial of his
notice of motion for judgment.
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ARGUMENT..

In the case at Bar, assuming by reason of the jury's verdict that the testimony on behalf ·of the defendant and erossplaintiff, Ir.ma P. Vick was true, yet, nevertheless, there must
have been some evidence of negligence on the part o:fi the
plaintiff ~and cross-defendant, Moore, before this verdict
should have·· been allowed to stand, and this is true regardless of how negligent the plaintiff, Irma P. Vick, was in the
operation of her car.
·
·
There were, according to the evidence, three persons who
might be called eyewitnesses to the accident, first, Moore,
the plaintiff and cross-defendant, second, Irma P. Vick, the
driver of the Vick Automobile, defendant and cross-plaintiff, and third, the twelve-year-old daughter, Hazel Vick, who
was riding in the Vick automobile, and we shall endeavor to discuss the testimony introduced in order -to show
that there was no evidence of negligence on the part of the
plaintiff, Moore, introduced, nor were there any facts or
circumstances surrounding said accident on which said verdict can be sustained.
In the testimony of Z. F. Moore, transcript, page 15, he
was traveling at the time of the accident, at a rat~ of
9* speed from *twenty-five to thirty miles per hour. This
statement is uncontradicted.
The speed limit for the highway on which he wa~ traveling
at the time was fifty-five miles per hour, as is shown by the
testimony of State Officer, A . .l\. Anderson, transcript, page
36, and there were no other vehicles on the highway at the
time according to the evidence, and there was no evidence
of speeding· on the part of the said Moore.
Second, Moore was on his right-hand side of the road, and
in the southerly-most lane of the Kecoughtan Road, or Highway No. 60, according to his testimony, transcript, page 4,
and this testimony also is not contradicted or disputed. It
will also be noticed that in the testimony of the said Irma
P. Vick, transcript, page 80, that her automobile was in the
third lane at the time, as she expressed it, "That she was
struck''.
.
Third, Moore, according to his testimony had a proper
lookout, at the time of the collision, and was exercising proper
control of his car. (.See transcript, page 4.) This also is
not denied, or contradicted by any other witness.
·
According to the testimony of Moore, which is also not
denied, there were no cars approaching him on the Kecough-·
tan Road, no cars were approaching from his right and ex-
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cept the car to the left. there was no car within one hundred
feet of the intersection when he had reached a position twenty
to thirty feet from said intersection. That there were stop
signs on the cross road, namely, La Salle Avenue, and it is
contended accordingly, that Moore had a right to as10* sume that such car would obey the law *and stop before
entering said intersection. It is further shown by his
testimony, which is also uncontradicted, that he stopped his
automobile within approximately six feet after applying his
brakes, and his car was traveling· so slowly at the time of
the collision that it was merely turned around in the lane in
which he was traveling, and the rear end of his car still remained on the concrete. .A.ccordingly, we submit that there
is no evidence of negligence on the part of Moore, from his
testimony, in so far as his acts were concerned.
Irma P. Vick, another of the so-called eyewitnesses to the
accident, in.her testimony, transcript, page 80, states "I came
to a complete stop and looked first to my right and then to
my left, and I could see as far as the vacant lot right in
front-across from Henkel Florist, which I should say was
about one hundred fifty yards, and I did not see any car
coming. I put my car in gear and started across the highway and I did. not see a car either way, and I was hit in the
third lane, and that is all I remember until I did come to on
the ground, approximately, I should say * * * ". Other than
this testimony, we submit that the defendant and cross-plaintiff gave no evidence as to how the accident occurred, and
certainly, not having seen the automobile of Moore, she could
not possibly have given evidence as to any negligence on his
part.
This leaves us only one other eyewitness to the collision,
and that is the twelve-year-old daughter, Hazel Vick, who
was riding with her mother, and she states that she did not
even look and did not know who or what hit them. I
11 * quote from *transcript, pages 103 and 105:
'' Question-Did you look as you came up there f
''Answer-No, sir.
''Question-You did not look?
'' Answer-No, sir.
''Question-You knew l\fr. Moore, did you t
"Answer-No, sir, I didn't know he hit me.'-'
From the foregoing, it is submitted that there is no evidence of neglig·ence on which a verdict against Moore could
be sustained, and as said by this court in .Armstrong v. Rose,
196 S. E. 613 and 618; 170 Va. 190:
-
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'' The princjple is so well established in Virginia that negligen~e or contributory negligence is never presumed but
must always be proven as to need no citation of authority.''
And for the same holding we cite, Yeary v. Holbrook, 198
S. E. 441; i71 Va. 266; ·also Chesapeake and Ohio Railroad
v. Heath, 48 S. E. 508; 103 Va. 64; Berlvn v. Wall, 95 S. E.
394; 122 Va. 425; Lecato v. Eastern Shore of Virginia Agr-i~
cultitre Assn., 133 S. E. 488, 147 Va. 885, and others too
numerous to mention .
.And as this Court has just recently said in the case of
Toler v. Yellow Cab Co., 179 V,a. 38, 40-where the plaintiff
had been unable t~ introduce any testimony of negligence on
either the part of the driver of her cab or the driver of the
car in collision and had not seen the other car until after the
collision:
.

I

''She bases her cai:;e upon inference and deductions. Her
claim is that the position of the cab indicates that it did not
go around the center of Fourth St., etc. • • * She never saw
Grimbs' car at all until she had climbed back to her seat in
the taxicab, and she knew nothing about the position of the
cab in the street until it came to rest. What sfo:nals were
given we do not know. Since Dr. Grimbs and the taxicab
driver we.re not engag~d in some common undertaking, independent acts of negligence must be shown to hold them
liable; and if only one of them was negligent that too
12* must be shown. Something more than an *accident and
an inj,ury is necessary to s1estain a recovery. No jud,qment for damages sitff ered can rest upon guess work.'' Citing· also Gen'l. Accident Fire <t Life .Assurance Corp. v. Murray, 120 Va. 115, 90 S. E. 620; Titrner v. Va. Fireworks Co.,
149 Va. 371, 141 S. E. 142.
And to the same effect is the holding of this Court in Honaker
v. Whitley, 124 Va. 206, 97 S. E. 811.
With this· condition existing, it became the duty of the
lower court to set aside a verdict of the jury, and as was said
, by Mr. Justice Browning in .American Legion v. Will-iam
Byrd Press, 168 Va. 3, 190 S. E. 140,
''We are not unmindful of the fact that the plaintiff is before us buttressed by a :verdict of a jury and the judgment
of the court in its favor, while this is potent, as we ·have frequently said in varying phrase, yet, it is not insurmountable.
We have said with equal ern.pha.'Jis that the duty of the court
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to set aside the verdict of the jury is not less imperative where
the same is not justified by the law and the evidence.'' (Italics
ours.)
And as was further said by Mr. Justice Spratley, in the
case of Southill Motor Co. v. Gordon, 172 Va. 193, 208; 200

S. E. 637, 644, .
''We are aware of the weight which should be given to a
jury verdict, confirmed by a judgment of the trial court, it
will be remembered also that we have not hesitated to reverse
such ju.dgments when they are not supported by the evidence.'' (Italics ours.)
And as further said in Boh,lken v. Portsmouth, 146 Va. 340,
348 ; S. ·E. 131, .pp. 790, 792,

''It should be remembered· that the duty of a trial judge

to set aside a verdict of the jury where the same is not justi:fied by the law and the evidence is just as imperative as
is the duty to sustain a verdict where contrary conditions
exist."
See also Nichoison v. Garland, 15·6 Va. 745; 158 .S. E. 901,
903, wherein Justice Browning said:

Gt,' In our opinion the verdict of the jury was plainly
against the evidence and it should have been set aside
and the refusal of the trial court to do so 'tVas error." (Italics
ours.)

13*

And in a ease very similar to the one at Bar, Garrison v.
Burns, 178 Va. 1; 16 S. E. 2nd, 306, 308, Mr. Chief Justice
Campbell states,
·
''While we are not unmindful of the weight which attaches
to the verdict of a jury when the verdict has been approved
by the trial court, it is the imperative function of this court
to set aside the verdict of a jury, even though approved by the
trial court, when the evidence does not warrant the findiii-zJ
of the jury.'' (Italics ours.)

It is accordingly submitted that under assignments of errors
Nos. 1, 2 and 10, that there was no evidence to sustain the
verdict of the jury, or any instructions to the jury thereon,
that such evidence on the cross-claim of the defendant, Irma '
P. Vick, should have been stricken, and that if the jury re-

·

1
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turned this verdict, such a·yerdict should have been set aside
and a new trial granted.
Assignment of error No. 3 is the objection to Instruction
No. 2 given for the defendant which is as .follows:
'' The Court instructs· the jury that if you believe from a
preponderance of the evidence that the plaintiff, Z. F. Moore,
negligently drove into the intersection of Kecoug·htan Road
and La Salle Avenue after the defendant, Irma P. Vick, bad
entered the intersection and was proceeding across the
Kecoughtan Road, after the said Irma P. Vick had come to
a stop ; and that such action of the said Z. F. Moore,
14* was the •proximate cause of the accident, then your
ve_rdict will be in favor of the defendant, Irma P. Vick
against the plaintiff, Z. F. Moore, and in such amount as you
feel will compensation the defendant for injuries received by
her."
0

This instruction is erroneous because, nrst, there is no
evidence that Moore negligently drove anywhere, second,
there is no evidence that Moore drove into the intersection
after Mrs. Vick had entered the intersection. And third,
the mere fact that the Vick car may or may not have stopped
before entering the intersection, does not obviate the necessity of Mrs. Vick looking and giving the right of way to any
approaching traffic on the arterial highway, known as the
).{ecoughtan Road. And tl1is instruction fails to consider tbe
possible. contributory negligence of Mrs. Viele It directs the
jury that if Mrs. Viek stopped and Moore drove into the intersection after she did, then the jury should return a ver.dict in her favor. This is not the law as to either the right
of way at intersections and certainly not the law as to the
right of way at the intersection of an arterial highway and
a side road with stop signs. See Garrison v. Bitrns (supra).
In discussing assig'Ilment of error No. 4, Instruction No.
5 granted for the defendant, as follows (page 152, transcript):
"The Court instructs the jury that it was the duty of the
plaintiff, Z. F. Moore :
·
"(a) To exercise reasonable care in. the operation of his
automobile.
15*
., ' (b) To keep and maintain a proper lookout.
'' (c) To have his automobile at all times under proper
control.
"(d) To vield the right of way to an automobile that had
entered an intersection of two highways ahead of him.
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· '' ( e) To drive~ his automobile at a careful rate of speed, no
greater than was reasonable and proper, having due regar<;l
to· the traffic, surface and width of the highway and all other
conditions then existing.
"(f) To apply his brakes whenever necessary in the exercise of ordinary care.
'' And the Court further tells you that the observance of
each of the foregoing duties was a continuing duty on the
part of the plaintiff.
·
''If you believe from the evidence that the plaintiff failed
to observe any one or more of these duties and such failure
was the proximate cause of the collision, while the defendant,
Irma P. Vick, was using ordinary care on her part, then you
cannot find a verdict for the. plaintiff against the defendant,
but your verdict should he in favor of the defendant against
the plaintiff.'' The Court below was in error for here again,
there was no evidence to let such question go to the jury, in
fact so far as the evidence goes on the point of negligence
of the plaintiff, l\tioore, the evidence is just to the *con16* trary, and in this instruction there is no consideration
given to the possibility of contributory negligence on
the part of the defendant, Vick, which would have precluded
a r.ecovery on her part, if existent.
Assignment of error No. 5 is to Instruction No. 7, given
for the defendant, as follows:
''The Court instructs the jury that the driver of a motor
vehicle approaching, but not having entered an intersection
should yield the right of way to a vehicle within the intersection.''
This instruction fails to take into consideration ·a driver
entering an intersection at an excessive speed, or being· guilty
of other negligence in the operation of the automobile and
if such is the case be or she then loses her preferred position
and has not the right of way as set forth in this instruction,
and the statute from whfoh this instruction is apparently
taken does not apply to these conditions. We quote section
2154, sub-section ''A'' :
''When two vehicles approach or enter an intersection at
apparently the same time, the driver of the vehicle on the
left shall yield the right of way to the vehicle on the right,
except as provided in Section 2154 (125). The driver of any
vehicle traveling at an unlawful speed shall forfeit any right
of way which he might otherwise have hereunder."
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'' (b) The driY:er of a vehicle approaching, but:not entering'
. an intersection shall yield the right of way to a vehicle within
such intersection, tiirnvng therein to the left across the line
of travel of si1rch first mentioned vehicle, provided the driver
.' of the vehicle turning left has given a plainly visible signal
of the inten.tion to turn left as req1.1,ired in Section 2154
(122). '' (Italics ours.)
17*

As was said in Pappas Pie and B(l,king .Co. v. Stroh
*Bros. Delivery Co., Mo. Appeals, ,67 S. W. 2nd, 793,
also 10 Blashfield Section 6703, sub-section 76, note 76,

"We are unable to agree with the contention. Plaintiff's·
argument is based upon the assumption that because the
·right of way is given by the statute to the driver of one
vehicle over a driver approaching an intersection from his
left, when the two vehicles are reaching the intersection at
apparently the ·same time, it therefore follows that the statute
gives the absolute rig·ht of way to a driver who first reaches
the intersection. There is nothing in the statute itself to warrant this conclusion. * * *' We know of no rule of common
law holding that a driver of a motor vehicle who first reaches
an intersection has. an ·absolute and unqualified right to proceed across an intersection under any and all circumstances,
and regardless of the conditions which may confront him.
* * * ". "And, of course, instructions which ao not properly state the law should not be given; and if requested,
should be refused. ''
Also see Independent Cab Assn. v. Barksdale, 177 Va.
587 ; 15 S. E. 2nd, 112.
.
Assignment of error No. 6 is an objection to Instruction
No. 8 granted the defendant which is as follows:
'' The Court instructs the jury that if you believe from
the evidence that the defendant, Irma P. Vick, was traveling
south on La Salle Avenue and as she came to the intersection of La Salle Avenue and Kecoughtan .Road, she brought
her automobile to a complete stop and looked to the right .
and then to the left and saw, or by the exercise of ordinary
care could have seen no traffic that would interfere with
her safety in crossing the Kecoughtan Road, then she had
the right to proceed on across and motor vehicles approaching, but not having entered the intersection, should yield the
right of way to her,''

I

l

.I
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*for the reason that there is no evidence to sustain the
giving of such instruction, it is our contention that said
instruction should have been refused by the court. And as
this court said in N orfollc and 1¥estern Railroad v. Strickler,
118. Va. 153:
'' This court has repeatedly declared that courts are not
required to believe that which is contrary to human experience and the laws of nature, or which they judicially know
to be incredible. Though ~he case be heard as upon a demurrer to the evidence, the court will not stultify itself by
allowing· a verdict to stand although there may be evidence
tending to support it when the physical facts demonsti;ate
such evidence to be untrue and the yerdict to be unjust and
unsupported in law and in- fact.''
.A,.nd as Mr. Justice Spratley said in Drumwright v.
Walker, 167 Va. 307, in ruling· upon the failure to see in a
rear view mirror on a stra~ght road for two hundred sixtyone feet:
"-Neither courts ·nor juries are required to believe that
which they know from ordinary experience is otherwise.''

Obviously the physical facts show here that the Vick automobile did not stop at the intersection of La Salle Avenue and Kecoughtan Road, as contended by Mrs. Vick, nor
· did she look to the right and left and see the traffic on said
road. And had she looked she must have seen the Moore
-car, for it would be absurd to cons_ider, in the light of her
testimony, that no automobile was within .three hundred
seventy-five feet of the intersection when she started across
the highway, and that the said car struck her when she had
traveled less than thirty feet (the width of the said surface
of the Kecoughtan Road). It would also be absurd for
19* the *court to consider that it would be possible fo'r her
automobile to move from a stopped position at the entrance of the Kecoughtan Road and La Salle Avenue, with
· such speed, a distance of thirty feet, so that her automobile
would somersault, rear end over front, and travel a distance
of approximately forty feet on to the private property beyond the other side of said highway before stopping. We
therefore contend that such instruction should not have been
given.
Assignment of error No. 7 is the objection to the failure
of the Court to give instruction "C'' offered hy the plaintiff as follows:
·
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"The Court instructs the jury that a stop sign upon the
highway is a proclamation of danger and there is in a vehicle no difference between the duty of one driving a vehicle
upon the highway 'to stop, look and listen' at a railway crossing and the duty of one approaching a highway intersection
from a secondary road, tQ stop and look. The legislative
fiat to stop before entering a main highway means more than
the consumption of a split second of time. It means that the
stop should be made at a time when to look would be effective.
And if you believe from the evidence that Mrs. Vick failed
to stop at the stop sign at the intersection of La Salle Avenue with the Kecoughtan Road when traffic was approaching on said Kecoughtan Road, within fiv.e hundred (500) feet
of such point of entrance, then the defendant, Mrs. Vick is
guilty of negligence and if you believe such negligence
20• was the proximate *cause of the collision, you shall find
for the plaintiff, Moore." And by so doing the court
failed to tell the jury what the duty of the defendant and
cross-plaintiff, Vick, was upon reaching the intersection of a
.cross road cm which there were stop signs, with an arterial
hig·hway; and the court further, by refusing this instruction
failed to charge the jury as to the duty of a driver coming
on a main highway, from a side road, to permit traffic approaching· within five hundred feet of said side road to pass
before entering, as required by Seetion 2154 (108) Virginia
.
Code, reading as follows :
"(b) No person who shall * * * (8) fail to bring his vehicle to a stop immediately before entering a highway from
a side road, when there is traffic approaching upon said
highway, within five hundred feet of such point of entrance,
shall be guilty of reckless driving.''
The court further erred, in failing to give this instruction
for the reason that said instruction clearly states the law with
regard to the entry of an interseetion at an arterial highway by a person from a side road, or road with stop signs
thereon. (See Garrison v. Burns, supra.)
In assignment of error No. 8, we submit, the court erred·
further when it failed to give instruction No. "F", offered
by the plaintiff, which is as follows:
'' The Court instructs the jury that if you believe from the
evidence that the defendant, Mrs. Vick's car, was exceedino· .
the speed limit prescribed by law at the time it collided with
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the car which the plaintiff was driving, and you further
21 * believe that the said speed *at which the defendant, Mrs.
Vick's. car was going at tlie time of said collision, was
the proximate cause of the collision and the resultant injury
to the person and property of the plaintiff, then the defendant, Vick, is ,lia:ble to the plaintiff, Moore, and the plaintiff, Moore; is entitled to recover from the defendant, damages as in the opinion of the jury would be just compensation
for the physical pain, mental anguish and distress suffered
and endured by the plaintiff, together with such damage to
, his property as may have been proven in an amount not in
excess of $2,500.00,''
'
in that by so d~ing the court took away from the jury consideration of the speed of the Vick automobile, and the attending· circumstances as being a matter of moment in this case,
and if the jury should have seen fit to find from the evidence
that the said Vick automobile was traveling at a rate of speed
in excess of that allowed by law, or such as the circumstances
therein existing would permit such speed and constitute contributory negligence, and would have prevented a recovery
by the defendant on its cross-claim, and your petitioner represents that such instruction properly states the law.
Assignment of error .No. 9-The Court in refusing· i11struction No. G, and in granting Instruction G-1 to which
action the plaintiff objected, again fails to state the law in
regard to the time required of a driver to stop at an arterial
highway and the duty imposed thereon. (See Otie v. Blessing, 170 Va. 542; 197 S. E. 409.)
22*

*CONCLUSION.

For the foregoing reasons and other reasons which may
be assigned at the Bar, your petitioner is of the opinion that
there was no evidence of negligence on his part to support
a verdict against him for any amount. Second, tl1at thei·e
was evidence of negligence shown on the part of J\frs. Vick,
namely, that she failed to stop at the stop sig11, that -she
was traveling at a too fast speed as shown by the action of
her car, and that she failed to notice a car on the primary
toad, which ,vas at least approaching at this time and having noticed the same she failed to yield the right of way as
reauir.ed by law.
Thirdly, your petitioner concludes that had the lower
court properly stricken the evidence as to the cross-claim of
the defendant in error, Irma P. Vick, and properly instructed
the jury as to the plaintiff's rig·hts ~t this intersection, that
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. your petitioner would hav:e been awarded his proper damages and costs in this proceeding, and your petitioner therefore prays that a Writ of Error and Si1ipersedeas be awarded
him, and that upon hearing, the judgment of the Circuit
Court of Elizabeth City County be reviewed and reversed.
Your petitioner requests that he be permitted to present
oral argument on this petition, and your petitioner desires
to adopt this petition as the opening brief in this case if a
Writ of Error be allowed. And avers that a copy of the same
was delivered to Counsel for the defendant and cross-plaintiff, on the 14th day of April, 1942.
Respectfully submitted,

Z. F. MOORE,
·By H. H. HOLT, JR.,
Of Counsel.
MONTAGUE & HOL.T, p. q.
23e
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I, H. H. Holt, Jr., of Hampton, Virginia, Attorney

at Law, practicing in the Supre::me Court of Appeals of

Virgini~, hereby certify' that I have e.xamined the record in
this case, and it is my opinion that the final judgment entered in this case should be reviewed by the ;Supreme Court
of Appeals of Virginia, and reversed.
H. H. HOLT, JR.

24~

"'To: Frank A. Kearney, Attorney for Irma P. Vick:

TAKE NOTICE, that on the 15th day of April, 1942, the
f oregoin~ petition, together with the rooord in tb'.is case, will
be filed m the office of the Clerk of the Supreme Court of
Appeals of Virginia, at Richmond, Virginia.
Given under my hand this 14th day of April, 1942.
H. H. HOLT,
MONTAGUE & HOLT.

RECEIVED a .copy of the foregoing petition, which is
hereby acknowledged, as is also, receipt of copy of the above
M~.

I

K]EARNIDY & KEARNEY,
Attorneys for Irma P. Vick.
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Received April 16, 1942.

M. B. WATTS, Clerk.
Received April 29, 1942.

c. v. s.
Writ of error and supersedeas ·granted.
May 27, 1942.

Bond $500.00.

c. v. s.
Received May 28, 1942.

M. B. WA'rT.S" Clerk.

RECORD
page 25} VIRGINIA:
Pleas before the Circuit Court of Elizabeth City County,
Virginia, February 13th, A. D. 1942.
. ·
Be it remembered, that heretofore to-wit: on the 2nd day
of April,, 1940', ~ame Z. F·. Moore, plaintiff, by H. H. Holt,
his attorney, and .filed his notice of motion for judgment
.against P. G. Vick and Irma P. Vick, defendants, which notice of motion for judgment is in words and figures as fol,
·
lows, to~wit:
In the Circuit Court of E~izabeth City County, Virginia.
Z. F. Moore, Plaintiff, ·
v.
.
P. G. Vick and Irma P. Vick, Defendants..

NOTICE OF MOTION FOR JUDGMENT.
To: P. G. Vick and Irma P. Vick,
Elizabeth City County, Virginia.
You, and each of you, are hereby notified that the und~rsigned, Z. F. Moore, will, on the 17th day of April, 1940, between the hours of 10 :00 o'clock A. M., and 5 :00 o'clock P.
M., or as soo~ thereafter as the same may be heard, move
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the Circuit Court of Elizabeth City County, Virginia, at the
Courthouse thereof, for a judgment against you, and each
of you, for the sum of Twenty-five hundred ($2,500.00) dollars, which sum is due and owing by you to me for the damages, wrongs and injuries hereinafter set forth, to-wit:
That heretofore, to-wit, on or about the 16th day of March,
1940, I, Z. F. Moore, a resident of Elizabeth City County,
Virginia, was the lawful owner, and possessed of a certain
Chevrolet automobile, in which I was then riding
page 26 ~ and driving in an easterly direction, along the
Kecoug·htan Road, in the direction of Hampton,
Virginia, and at the same time you, the said P. G. Vick, were
the ··owner of a certain Ford automobile which was being operated and driven by you, the said Irma P. Vick, wife and
agent of said P. G. Vick, along, over and upon LaSalle Avenue, in EHzabeth City County, Virginia, in· a southeasterly
direction towards Hampton Roads; that it thereupon became
and was the duty of you, the said Irma P. Vick, while driving
the automobile owned by your husband, the said P. G. Vick,
along said road and hig·hway, in approaching the intersection
of said LaSalle Avenue with the Kecoughtan Road, over
whi~h' I was traveling and driving, to drive your said automobile at a reasonable and proper speed and with care; and
upon arriving at the intersection of said Kecoughtan Road,
to bring your automobile to a complete stop before entering
the same, and before proceeding, to ascertain whether or
not you could, with safety to yourself and others, cross said
Kecoughtan Road through said intersection, and in so doing
to drive your said automobile on the right-hand side of said
.LaSalle Avenue in so crossing said Kecoughtan Road, in
order that your said automobile might pass without clanger
to and/or injury of other persons and/or their' property lawfully using said highways.
However, notwithstanding your duty, in that behalf, you,
the said Irma P. Vick, while driving the automobile of your
husband as agent for the said P. G. Vick, along the said LaSalle Avenue highway towards Hampton Roads,
page 27 ~ at the intersection of the said LaSalle Avenue with
the Kecoughtan Road, and notwithstanding the
warning signs placed on said LaSalle .A.venue, admonishing
you to completely stop your automobile before entering said
intersection, you did neg·ligently and unlawfully disregard the
traffic laws, and signs informing you thereof, and drive your
said automobile, at a. rapid rate of speed, away from the
right-hand side of said LaSalle A venue, and did recklessly
and negligently fail to stop your said automobile, as required
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by law, at that intersection, but did further recklessly and
neg·ligently drive your said automobile across said intersection at an excessive and reckless rate of speed, into the- automobile driven by me, the undersigned plaintiff, at the time
and place aforesaid, and by so running into and against my
said automobile, with great force and violence, did throw
me violently against the sides, top and seat of my said automobile, thereby lacerating and injuring my legs and body
seriously and pahµully; and as a result of the injuries caused
by the negligence of you, and eac.h of you, I have suffered
great mental anguish, and physical pain, and still continue
to so suffer ; that as a further result of the injury caused by.
your said negligence, I have been oblig·ed to pay and expend
divers sums of money, for doctors bills, hospital bills and
other charges, and will continue to expend divers sums of
money in and about medical attention and treatment of my
injuries; that by reason of your said negligent, reckless and
unlawful acts I have been forced to lose a great deal of time
from attending to my business affairs, and have not been able.
to devote to my business the same degree of energy
page 28 ~ and zeal, that has heretofore been my wont t.o exert
in that behalf, and as a further result of your said
negligence, carelessness and unlawful conduct, my said automobile was broken, damaged, injured and rendered un'""
serviceable ; and that the· cost of repairing the same amounts
to One hundred twenty dollars and seventy-five cents
($120.75). That though each of you are fully aware of said
damages and injuries ca.used to me by you by reason of your
said carelessness, and negligent and reckless acts, and although I. have heretofore made demand upon you for payment thereof, yet you have wholly failed and refused and
still fail and refuse to pay the same.

,WHEREFORE, a judgment will be asked against you, and.
each of you, at the hands of the Court, at the time and place
aforesaid, in the sum of Twenty-five hundred ($2,500.00)
dollars.
Respectfully submitted,

Z. F. MOORE,
By H. H. HOLT,
His Counsel.
H. H. HOLT and
MONTAGUE & HOLT.
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Upon, the bac~ of which is endorsed the following words
and .fig·ures) to-w1 t:
1

Executed in the County of Elizabeth City, Va., this 1st day
of April, 1940, by delivering a true copy of the within Notice
to Irma P. Vick in person. The within named P. G. Vick not
being found at his usual place of abode, I executed the within
Notice in the aboye named County and on the above named
date by delivering ~ true copy hereof to Irma P.
page 29 }- Vick, she being his wife and member of his family
over the age of sixteen years and residing at his
usual place of abode and explaining its purport thereof to
her.
CHAS. C. CURTIS, Sheriff.
By C. D. FRANKLIN,
.
Deputy Sheriff.
April 2nd, 1940.
Notice of motion returned executed by Sheriff of Eliza.
beth City County.
·
,
April 16th, 1940.
Writ tax and deposit paid and cause duly docketed for
hearing April 17th, 1940, the day to which it is returnable
to this Court.
And at another day, to-wit:
Circuit Court of the County of Elizabeth City on Tuesday
·the sixteenth day of April, in the year of our Lord one thousand nine hundred and forty.

Z. F. Moore
'V.

P. G. Vick & Irma P. Vick.

MOTION FOR JUDGMENT.
This day came Kearney & Kearney and asked leave to
note a personal appearance and to .file special pleas, which
leave the court doth grant.
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And at another day, to-wit:

A.ta Circuit Court of the County of Eliz~beth City at the
Courthouse of said Court in said County, on Mon:
page 30 } day the third day of June, in the year of our Lord
one thousand nine hundred and forty, and in the·
one hundred and sixty-fourth year of the -Commonwealth.

Z. F. Moore
v.
P. G. Vick and Irma P. Vick.
MOTION FOR JUDGMENT.
This day eame the parties, by their attorneys, and Kearney and Kearney requested to be noted for special appearance and asked leave of the Court to file Special pleas, which
leave the Court doth grant.

.And at another day, to-wit:
Circuit Court of the County of Elizabeth City on Tuesday the second day of July, in the year of onr Lord, ·one
thousand nine hundred and forty.

Z. F. Moore
v.
P. G. Vfok and Irma P. Vick.
MOTION FOR ,JUDGMENT.

This day came the defendant, P. G. Vick, by counsel, and
asked leave of the Court to file affidavit denying agency and
his plea of general issue and the defendants, Irma P. Vick
and P. G. Vick and asked leave to file their grounds of defense and plea of general issue and defendant, Irma P. Vick
and asked leave to file her cross-claim, which leave the Cob.rt
doth gTant and the same are herewith ordered filed. On the
motion of the plaintiff, by counsel, the Court doth
page 31 } order the further hearing of this cause continued
- generally.
The following- affidavit denying agency is filed by order
entered on the 2nd day of July:, 1940.
·
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In the Circuit Court for the County of Elizabeth City,
Virginia.

Z. F. l'Ioo)!e .

v.

P. G. Vick ~d Irma P. Vick•

.A:FFIDAVIT
UNDER 8ECTI0N 6126 OF THE CODE
State of Virginia,
.
County of Elizabeth City, to-wit:
This day personally appeared before me, Evelyn McLelland, a .Notary Public in and for the County aforesaid and
. State of Virginia, P. G. Vick, who, being by ,me first duly
sworn made oath and said that while he is the owner of a
certain Ford automobile that was in an accident with an automobile of the said Z. F. Moore, while the said Ford automobile of the said P. G. Vick was being driven by Irma P.
Vick, that at the time of the said accident it was not at the
time alleged operated or controlled by this defendant or any
of his agents or employees; hut at the time of the accident
complained of the said Irma P. Vick was using the said automobile of this defendant for her own personal business or
convenience and was in no wise engaged in the operation of
. the said automobile at the instance of or for the benefit of
this defendant.

P. G. VICK.
Subscribed and sworn to before me this 29th day of June,
1940.
page 32 ~

EVELYN McLELLAND,
Not,ary Public.

The following Plea of General Issue of P. G. Vick is fi'Ied
by order entered on the 2nd day of July, 1940.
In the Circuit Court for the County of Elizabeth City,
Virginia.

Z. F. Moore

v.

P. G. Vick and Irma. P. Vick.
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The defendant, P. G. Viek, by his attorney, comes and says
that he is not guilty of the premises in this action laid to his
charge in manner and form as the plaintiff hath complained.
.And of this the said defendant puts himself upon the Country.

P. G. VICK,
By ..................... .
His Counsel.
KEARNEY & KEARNEY,
Attornevs
for P. G. Vick.
"
'

The following Grounds of Defense is filed by order entered
on the 2nd day of July, 1940:

In the Circuit Court for the County of Elizabeth City,
Virginia.
Z. F. Moore

v.

P. G. Vick and Irma P. Vick.
The defendants, P. G. Vick and Irma P. Vick, come and
say that they will reply, in addition to other defenses and in
addition to their defense that they were not g-uilty
page 33 ~ of negligence, on the further defense that the plaintiff was guilty of contributory negligence that
would bar his right to recovery in this action, and that the
negligence of the plaintiff in this case consisted of:
1. In the plaintiff operating· his automobile by not having
the same under proper control.
2. In failing- to maintain a proper lookout.
3. In failing to yield the rigl1t of way to the automobile
being driven by the defendant, Irma P. Vick, which was in
the intersection of LaSalle Avenue and Kecoughtan Road
well ahead of the plaintiff's automobile.
4. In the plaintiff operating his automobile at an excessive
speed under the circumstances then existing.
5. The plaintiff was further negligent in failing to stop,
slow dow· or turn aside to keep from avoiding· striking the
automobile driven by the defendant, Irma P. Vick.
6. The plaintiff was further nep;ligent in failing to observe the rules and re~:ulations governing the operation of
motor vehicles on public hig·hways.
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Together with such other negligence on the part of the
plaintiff as may be disclosed by .the testimony at the trial.
Respectfully,

P. G. CIXK,
IRMA P. VICK,
By FRANK A. KEARNEY,
Their Counsel.

KEARNEY & KEARNEY, p. d.

page 34
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The following Plea of the General Issue is filed
by order entered on the 2nd day of July, 1940.

In the Circuit Court for the County of Elizabeth City,
Virginia.

Z. F. Moore
'IJ.

P. Q. Vick and Irma P. Vick.

The defendant, Irma P. Vick, by her attorney, comes and
says that she is not g11ilty of the premises in this action laid
to her charge in manner and form as the plaintiff hath complained. And of this the said defendant puts herself upon
the Co~try.
IRMA P. VICK,
By FRANK A. KEARNEY,
Her Counsel.
KE!ARJNE,Y & KEtA.RiNEY,
Attorneys for Irma P. Vick.
:.rhe following Cross-Claim of Irma P. Vick is filed by or..
der entered on the 2nd day of July, 1940.

In the Circuit Court for the County of Elizabeth City,
Virginia.
Z. F. Moore

v.

P. G. Vick and Irma· P. Vick.
The defendant, Irma P. Vick, hereby files, in wr;ting, her
cross-claim, and avers that the plaintiff', Z. ·F. Moore, is liable
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to this defendant for a tort for damages in the
page 35 } sum of five thousand dollars ($5,000.00), arising
out of the same transaction as is involved in the
origfoal acttonJ for this, to-wit;
That heretofore on or about the 16th day of March, 1940,
at the intersection of Kecoughtan Road and LaSalle Avenue
in the County of Elizabeth City, Virginia, the said plaintiff
Z. F. Moore did so carelessly and negligently drive a certain automobile as to cause the same to collide with great
force and violence with a certain other automobile driven by
the defendant, Irma P. Vick, as the result of which the said
undersigned, Irma P. Vick, was greatly damaged, cut, broken
and injured in and about her person, her shoulder bones,
her legs and arms, bruised and crushed and suffered a concussion of the brain and has suffered serious and permanent
injuries, and was caused to suffer great physical pain and
mental anguish, has been and will be caused to spend large '
sums of money in endeavoring to be cured of said injuries;
all as a res ult of the carelessness and neg~ligence of the said
Z. F. Moore, without any negligence on the part of the undersigned; all to the damage of the said Irma P .. Vick ·in the·
sum of $5,000.00.

IR:M:A P. VICK,
By FRANK A. KEARNEY,
Her Counsel

KEARNEY & ICIDAR~TEY,
· Attomeys for Irma P. Vick.
page 36 }

And at another day, to-wit:

Circuit Court ·of the County of Elizabeth City on Friday
the nineteenth day of December in the year of our Lord one
thousand nine hundred and forty-one.

Z. F. Moore

v.

· P. G. Vick and Irma P. Vick.

:MOTION FOR JUDGMEil\TT.
This day came the parties' by th~ir attorneys and thereupon came a jury, to-wit: James C. Sinclair, tT. R. Cockey,
W. H. Wyatt, Geq_rge Congdon, .Jr., J. R. Sealy, H. A. Simkins and T. A. Lemaster who were sworn well and truly to
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try the issue joined and the truth of and upon the premises
to speak and having heard the evidence of the plaintiff, the
defendants, by counsel, moved to strike the evidence as to
P. G. Vick as it is insufficient to warrant a verdict ag·ainst
him, which motion the court doth sustain and this cause is
dismissed as· to P. G. Vick and the further hearing· thereof
continued as to Irma P. Vick, and having heard the remainder
of the evidence and arguments of counsel retired to their
1·oom to· consult of a verdict and after sometime returned
into Court having found the following verdict, to-w.it: "We,
the jury, find for the Defendant and fix her damages at
Two Hundred ($200.00) dollars.'' (Signed) T. A. Lemaste_r!l
Foreman.
It is therefore considered by the Court that Irma P. Vick,.
defendant recover ·of the plaintiff, Z. F. Moore, the sum of
Two Hundred ($200.00) dollars, the amount of damages by
the jurors in their verdict fixed, with interest thereon eom_putecl at the rate of 6% per annum from this day until paid
and her costs br her about her defense in this behalf expended.
page 37 }

And at another day, to-wit:

Circuit Court of the County of Elizabeth City on Saturday
the fourteenth day of February, in the year of our Lord one
thousand nine hundred and forty-two.

Z. F. Moore

v.

P. G. Vick and Irma P. Vick.
This day came H. H. Holt, ,Jr., Attorney for Z. F. Moore
and represented unto the Court that it was the intention of
the plaintiff in this. proceeding to apply to the Supreme Court
of Appeals of this State for a VVrit of Error and Supersedeµs,
and the Court doth accordingly suspend the execution of
judgment entered in this proceeding for the period of sixty
days from this day in order to allow the said plaintiff time
in which to perfect his appeal, conditioned, however, that
sa.id plaintiff shall enter into a bond in the penalty of Three
Hundred Dollars ($300.00) within ten (10) days from this
date with security to be approved by the Court or the Clerk
thereqf, to pay all costs that may be adjudg~d against him.

j

And at another day, to-wit:
Circuit. Court of the County of Elizabeth City on Thurs-

j

I
r
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day the twenty-sixth day of February, in the year of our
Lord one thousand nine hundred and forty-two.

Z. F. Moore, Plaintiff,

v.

· P. G. Vick and Irma P. Vick.
~

This day came the parties by their attorneys,
and the plaintiff tendered to the Court his certificate of Exceptions embracing all the evidence, instructions
and other incidents of the trial of the case, and on the request of the plaintiff, thQ said certificate is filed and made a
part of the record in this case.
page 38

The above order is entered nunc pro tune as of Februray
14th, 1942. J. W., Judg·e.
page 39

~

Virginia:

In the Circuit Court for Elizabeth City County.
Z. F. Moore

v.

P. G. Vick and Irma P. Vick.
TESTIMONY.
Before: Hon. John ·weymouth, ,J., and a Jury.
Hampton,_ Virginia, December 19, 1941.
Present: Mr. IL H. Holt, Jr., representing· the Plaintiff.
Mr. Frank A. Kearney, representing the Defendants.
Jury called and sworn.
page 40

~

page 41 ~

Index.
PLAINTIFF~S EVIDENCE.

Z. F. MOORE,
the plaintiff, being first duly sworn, testified as follows:
By Mr. Holt:
Q. State your name, please, sir?
A. Z. F. Moore.
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Q. Mr~ Moore, I will ask you to talk to the jury, please,
sir, so they can hear you. Where do you live, sir t
A. 126 Hampton Roads Avenu~.
Q. Where were you living on ~farch 16, 1940!
A. At the same address.
Q. What is your occupation Y
A. I run a place of business on Queen Street, a barber
shop,. billiard room, tobacco, drinks.
Q. That place is located where? ·
A. 8 East Queen Street.
·
Q. On the morning of Ma'rch 16th, what was the condition
of the weather Y
A. Clear and cold.
Q. What time did you leave your home Y
A. I left my home just a few minutes, I judge, before nine
o'clock, because the accident happened at nine o'clock and I
, only had about a half mile to go.
Q. What time do you customarily leave your home?
A. About that time.
page 42' ~ Q. Where were you going?
A. I was going out to open the store-not to
open the store, to go t9 work ; one of the barbers opened the
store for me.
. Q. What time is your store usually opened?
A. It is opened about eight o'clock, seven-thirty, -eight
o'clock.
Q. You didn't open iU
A. No.
·
Q. Was tpere any occasion for your being in any hurry
that morning?
A. None whatsoever. .
Q. Were you in a hurry Y
A ..No. I worked until twelve o'clock the night before, and
I wa~ working there by myself. One of the barbers opened
for me every morning so I could catch a little rest. I was
as early then as usual. I had been working for several
months by myself.
Q. What road do you customarily take going from your
home to Hampton Y
A. Kecoughtan Road. · I traveled it from two to six times
a day for five years previous to that.
.
Q. How long have you been driving an automobile?
A. About twenty years, I imagine~

1

.l

I

.
I

•

Z. F. Moore v. P. G. Vick and Irma P. Vick.

29

Z. F. Moore.
Mr. Kearney: I don't think that that is mapage 43 } terial., Your Honor.
The Witness: I guess about twenty years.

By Mr. Holt:
.
Q. What kind of an automobile were you driving at this
time!
A. A '34 Chevrolet sedan.
Q. What was its condition so far as its operation was con-cerned t
A. Very good.
.
Q.. Now, on the morning of March 16th, I believe you had
an accident i
·
A. I believe so.
Q. ·w1t4 Mrs. Vick's cart
A. Yes, sir.
Q. "\Vill you state to the jury in your ~wn words ju~t what
occurred and how the accident occurred t
A. On the morning· of the 16th, Saturday morning, I was
coming on down to my place of business, and about nine
' o 'clook I approached La Salle Avenue. Whe:p. I got within
about twenty-five or thirty feet of the intersection I glanced
around. There was no .one in front of me, no one to my
right, and one car approaching on La SalJe Avenue. I judged
the car was at least a hundred feet before it got to the intersection, and I proceeded to go on across. After I got into
the intersection and I was in my right-hand lane~
pag·e 44} this car continues to come on down with right
much speed, it was driving just about the middle
of the street.
Q. The middle of what street ?
A. La Salle Avenue; and after I got into the intersection
I noticed that the car was not stqpping or wasn't making any
. effort to go to the back of me, it turned slightly to the rig·ht.
and looked like the front would go across in front of me to
the left, on t}lis side. The only thing I could do was put on
my brakes. I put on my brakes and then we were half or
two-thirds of the way across the street.
Q. Now, when you say street, what street do you mean T
A. Across Kecoughtan Road and across La Salle Avenue.
I was on Kecoughtan Road and near the farthest corner of
the intersection when she cut across the front of me.
Q. That is north, south, east or wesU
A. It is this side of it.
Q. All right, sir, which would that be?
0

I

I'
I.
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A. It would be east. Then when she started to come
across I saw that I couldn't do anything else except put on
my brakes. I didn't try to do anything else. I couldn't turn
to my right, left, or anywhere, so I naturally put on my
brakes. I guess my car traveled six feet after that, and as
she. ·:went across the front my car wasn't exactly still, it
still had some momentum going ahead, and the front of my
- I can hardly get left and right straight-this
page 45 ~ side, the left side of my car, the left fender and
bumper hit right about her front door as she was
cutting across. All that happened to my car it slapped it
around just like opening a gate, and it stayed right there.
There wasn't a window or anything cracked in it. I never
left the seat. The only thing that happened to me when I
was sitting there, the dashboard of the Chevrolet, it is low
close to your legs, and I had to put on the brakes and this
leg· went into the dashboard and busted a hole in there. Other
than that, I never moved out of the seat. (Witness shows
his leg to the jury.) I sat there and I watched Mrs. Vick's
car, I don't know who it was, I don't know if it was Mrs.
Vick or anybody, I just couldn't tell who was driving at that
time. In fact, her car started to roll to the right, and as it
rolled the door came out, her little daughter came out of
the door and fell on the shoulder of the road, which was right
--at the corner, the southeast corner of the intersection. Her
car goes over and tears down the stop sign on that corner,
the front of it g·oes down. It was kind of a curve or embankment or something- like that, the back of the car goes up
and g·oes over the top of the ground, and Mrs. Vick falls out
of the same door the little child fell out of, the door on the
opposite side from which she was sitting.
.
Q. 'What kind of· cars were they7
A.. Sedans.
page 46 ~ Q. Both sedans?
A. Yes, sir.
.
Q. Now, would you take these cars and show the jury just
exactly!
A. Do you want me to get up there and show them?
Q. Yes, if you will.
A.. You have to make some arrangements for the roads
here (indicating·). We will say this is the Kecoughtan Road,
and comin~ across is La Salle A venue, as near as I can tell.
Q. Maybe we could lay it off this way (with papers). Now,
which is Kecoughtan?
.
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A. This is Kecoughtan Road, and this is La Sa,lle Avenue. This is going to Hampton and tliis is going to the water.
I was coming· up here and I saw this car up here coming
down the middle of the street, and this car was going right
fast. I come on this intersection. I am in this right-hand
drive over here, and this car coming right fast, instead of
going down or anything, when I get up here at least past
the middle of the street, she curves like this to go across,
and this car pushes right up here like this. It knocks my
car right around like that. This wheel turned on the axle.
This car here when it hit there starts to go over like this.
This door comes out and the little girl falls out on the road.
This car here crashes into the embankment, goes
page 47 ~ on over like this into the yard, and Mrs. Vick drop::;
out into the yard down here. This car heads down
on the side like that, bounces back on its wheels about six
or eight feet. This is Mrs. Vick lying in the yard here, and
I opened the door of my car just as quick as I can.
Q. How fa.r was this car down from the corner¥
A.. I don't know. I guess it was forty or fifty feet anyway setting up in the yard on the far side of the street.
Q. Now, how far did your car go?
A. My car never did move nowhere. This wheel never
did move. I had the brakes on and it just backed it around
just like that. I never broke a glass. I never moved out of
the seat of my automobile. I opened the door and went over
here. Hazel got up just as I got to her. She rushed to her
mother and Mrs. Vick was lying· on the ground, and I have
always known her as Irma, and I spoke to her, I says, "Irma,
are you hurt bad 1" She says, '' My shoulder is hurt awful
bad." I told her, I said, '' Lie still then." Other people
come around there. I asked them to call an ambulance, which
they did. She said, "Is little Hazel hurU'' I said, "I don't
think she is hurt very bad. She is bruised up some.'' I asked
the lady to take her in the house, and she took her in the
house, and I took my coat off and put it on Mrs. Vick, laid
it on her on the ground, and she told me not to call her mother,
that her mother was home by herself, and she was an elderly
lady and she was afraid it would cause her some
page 48 ~ trouble, she might have a spell or something.
Q. Did she make any statement relative to the
accident1
A. Yes. She looked at me and said, ''Frenchv. I lrnd no
idea I was going so fast." I says, "Let's not bother about
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that now. Let's forget about that until later.'' I told her
to lay quiet, which she did. Then the Wythe Jfire Department got there before the ambulance did, and they put her
in some blankets and got her -on a stretcher, and the ambulance got there I guess in less than ten minutes from the time
it happened. Then I went on over to the hospital to see
how she was. During the excitement and everything· I didn't
even know I had a scratch. I got over to the hospital and
blood was running down my leg, and Doc. J on·es took one
stitc.h in that, and that was all. Later on when I got home
it looked like it was going to _give me more trouble than it
really did. It caused quite a litt~e bit of pain. I never did
have to lay off work entirely on account of it, but it gave
me some troubl~ for some time, and it looked like at one time
it was g·oing to giv.e me a whole lot of trouble. The doctor
told me there was a possible chance the leg would never be
straight.
Mr. Kearney: I object. Wait a minute, don't tell that.
Mr. Holt: Don't tell what the doctor told you.
The Witness: Anyway, on the leg was a small
page 49 ~ place, but it was mashed right into the bone and
gave me some trouble, but not enough to keep me
from working.

By Mr. Holt:
Q. How long was it sore?
A. Well, what do you mean, the skin?
Q. I mean how long did it hurt you?
A. At times I g1rnss it hurt three or four months after
that, I could feel pain once in a :while, I imag·ine·it come from
that, it was in my knee.
Q. Did you confer with any other doctor?
A. No-yes, with Dr. Parker, he was around the store, he
looked at it once in a while, and Dr. Howell dressed it.
Q. What was its condition so far as swelling is concerned,
was it swollen Y
A. It wasn't swollen so much. I don't know the medical
term. · The skin that is next to the bone they explained to
me was broken loose, and what they call some kind of a bleeding up there caused the leg to t~rn bloodshot or look like it
was bruised all down here. It looked bad. It looked worse
than it was. I didn't know just how much trouble it was
going to give me, but I didn't have to go to a doctor on ac-
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count of that. I am not supposed to say what the doctors
told me., but the doctor did tell me thatQ. Don't tell that.
page 50 } A ·what I am trying to say is., it isn't anything
in the case, I just merely·
The Court : Don't tell it.

By Mr.. Holt:
Q. When was the last time that you saw a doetor on ac-0ount of it 7
A. I guess a month after the accident happened.
Q. How much did your doctors' .bills amount toY
A. I don't remember exactly, but not a great deal. Dr.
Jones attended it at the hospital, he took one stitch in it, I
think I paid him $3.00 for: that. Dr. Howell dressed it and
they never charged me for looking at it after that.
Q. All right, sir. How about your automobile!
A. The automobile?
Q. Yes.
A. What, the damage 1
. Q. Yes, what were the damages to it?
A. The damage was estimated at $120.00 and some cents,
I for get just what it was, but I never had the automobile repaired. I turned it .in.
.
Q. What damages, I am speaking now how was the car after
the accident Y
A. On the left front fender, the bumper, the radiator, the
headlights. The bumper ·was carried around and into the
.
right front fender of the inside where the impact
page 51 ~ eome around like that (indicating). E.verything
happened-all the injuries that was done to the
icar was on the left front. end.
Q. Now, had you had an offer on that car previously?
A. Yes, Garland Hunt, Chevrolet dealer in York County,
offered me $350.00.
Mr. Kearney-: We object to that, Your Honor.
Mr. Holt: I might put it this wayMr. Kearney: We ask that that be stricken out, sir.
·The Court: I will strike it out. It depends on what he
wants to ask him now.

By Mr. Holt:
Q. You didn't have the car repaired 7
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A. No, I didn't.
Q. Did you trade it in on another car f '
A. Yes, sir.
Q. ~ow much were you allowed for it t
Mr. Kearney: I object.
The Court: What is your objection!
:M:r. Kearney: I think the man that made the offer ought
to testify, and as to the condition of the car when the offer
was made, and this man ought not to testify about it.
The Court: Your objection is that he cannot
page 5·2 ~ testify to an offer that was made to him for the
·
cart
Mr. Kearney: :No, sir, he cannot testify to an offer that
was made to him for the car when he doesn't state when it
was made, the condition of the car when, it was made. I am
making the objection. They are supposed to lay the foundation.
·
The Court: Of course, that is subject to your cross examination.
Mr. Kearney: No, sir, it is not subject to my cross examination. His testimony is subject to his laying the proper\
foundation for this testimony, and he has not done so.
The Court: I understand that, but he must state, of
course, when the offer was made and what condition the car
was in when it was made. I will let him testify with that
stipulation.
~
:M:r. Kearney: It is open to the further objection that he
might be getting more on a trade-in. What he got on a
trade-in is not the criterion here.
The Court: He must state the exact conditions under
which the offer was made, whether it was a direct offer or a
trade-in. I don't know what kind of an offer this was. I
will let him testify. If it was a trade-in offer, that is altogether different.
·
~

By Mr. Holt:
Q. The car you said was traded in Y
A. Yes, sir.
Q. How much was allowed for the wrecked car on the purchase of a new cad

page 53

A. $193.00.
Q. Had you had an offer for the car previous to the acci-

dent?
A. Yes, sir.
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Q. Thirty-

Mr. Kearney: Your Honor understands I am objooting to
this testimony.
The Court: Yes.

A. Thirty days before the accident, Garland Hunt was in
the store and told me, "I will give you $350.00. for your car
on a trade-in,'' on the same type of car that I did eventually
buy.
By Mr. Holt:
Q. And you were allowed at the time of the trade-in after
the accident how much on a trade-in!
A. $193.00, and it might have been some cents, but as near
as I have the figures on it, I am pretty sure it was $193.50,
or something like that.
Q. Did you have an estimat~ made as to the actual costpage 54

~

l\fr. Kearney: He is testifying to a conversation between him and Hunt in his store.
The Court: So far as anything Hunt said to him, that is
irrelevant, but he mny testify as to the offer that was made.
He cannot testify to any conversation between him and
Hunt; that is not proper.

By Mr. Holt:
.
_
Q. How much was the estimated cost of repairs on it? You
did that before you traded it in, I understand?
A. On the wrecked car T
Q. No, on your car, how much was the estimated cost of
repairii1g it f
A. One hundred twenty dollars and some cents.
Q. Who made that estimate T
A. Cosbv Motor Company.
Q. Mr. Moore. how fast were you g·oing prior to the accident and how fast were you going at the time of the actual
impact, in your opinion?
A. In my opinion I was driving, I would imagine, between
25 and 30 miles an l1our. I never looked at the speedometer.
Q. Was this before or after tlrn accident¥
A. That was my average driving speed. I was driving
along normally, coming· along down there before
page 55 ~ the accident, or· before I entered the intersection,
.
about 25 or 30 miles an hour was what I generally
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come along there,. and I imagine I was ·driving just about
that. Anyway when I entered the intersection and saw that
this car was coming across, and when I put my brakes on
the car stopped quick enough that I know I couldn't have
been.going very fast. In fact, as I have said before, I wasn't
dead still. My brakes took hold. This car gouges across
the front. That stopped my car dead still and slapped it
. around. With the speed that I had,. I never moved out of
the seat of my car. There wasn't a cracked glass on the body
of the car or anywhere, and as I say I never looked at the
speedometer. I never had time to look at it, but I know I
couldn't have been going any faster than that or I wouldn't
have had the car under the control that I did have it at the
time.
·
Q. A·s soon as you saw the car you say coming across the
intersectionA. Yes, sir.
Q. -not stopping, I believe you expressed it, what did
you do, did you change the course of your cart
A. No, I never changed the course. I merely put on the
brakes. That was the only thing I had time to do. When I
saw this car was coming through with right much speed, the
only thing· I h~d time to do was slap on my brakes, which I
did, and· this car had turned slightly to the left
page 56 ~ in the front to come across the front of me, and
that is all the time that anybody would have had
time to do was to just-I could have speeded up and probably got hit myself by her side, but it is just an instinct that
a person hasMr. Kearney: I have been as lenient as I know how, but
his testimony is one thing and his argument is another.
The Witness: I don't mean to be trying to put anvthing
in that is wrong, or nothing like that.
"
The Court: Just state the facts. Your attorney will argue
the case for you.
By.Mr. Holt:
Q. Your car when it was swung, I believe you stated that
your rear wheels were still on the pavement T
A. Yes, they were.
Q. Were your brakes applied at that timet
A. Oh, no.
Q. How did you get your automobile in? '
A. Cosby towed it in while I was over at the hospital.
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Q. Tu there a stop sign on the southeast corner of La Salle
Avenue and the Koooughtan Road t
A. On the south side Y,
Q. The southeast Y
A. There is one on both sides of La Salle A venue.
Q. When you say both sides, you mean both
page 57 } sides of which road 7 ·
A. Entering Kecoughtan Road from each way
on your right-hand side was a stop sign.
Q. What became of the stop sign on the southeast corner?
A. Mrs. Vick's car broke that down when it made this. turnover.
Q. W11at was the condition of La Salle Avenue at that
time, that is its physical condition; was it concrete, dirt., clay
or what?
'.A. La .Salle Avenue at that time!
Q. Yes.
A. Macadam, wasn't iU
Q. What was the condition of the Kecoughtan Road 7.
A. Concrete, a 3'-lane drive, concrete.
·
CROSS EXAMiiN.A.TION.

By Mr. Kearney:
Q. Mr. Moore, will yon take a look at these pictures, if you
'
please, sir?
A. 'Y"es, sir.
,
Q. And state to the jury whether those pictures properly
represent the condition of your car after this accident!
'A. There is a little bit of stuff lias been done to this ear,
I think, since then. The radiator cap wasn't
page 58 } knocked off. That car was setting· on the lot at
Cosby's. I think you will find out they ·stole some
stuff off of this car.
Q. Other than the radiator cap being knocked off, then it
is all right, the picture?
A. Here is a sliadow in here that looks like a dent, but
that isn't a dent.
·
Q. Do you mean on the back end!
A. On this door front here.
Q. There on the back door?
A .. The front of the car. There was no doors knocked
open, ·no glass broken. I don't see ally broken here, but
there was-this picture taken looks as if the car was turned
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over. If you hold the car up so the car will be setting1 right,
it doesn't look right.
Mr. Kearney: We offer this in evidence, if Your Honor
please.
Mr. Holt: Do you know these are the cars Y
Mr. Keamey: I will have Mr. Cheyne come up, if there is
any question about it. I do not want to testify in the ca8e ..
The Witness: I think they are the pictures of the car, but
I don't think they were taken of the car immediately after
the ·accident.
Mr. Kea1ney: All right, we will get Mr. Cheyne
page 5-9 ~. here.
, I
. :
'By Mr. Keamey:
Q. Now, Mr. Moore, yon filed suit against Mr. and Mrs.
Vick on the first day of April, fifteen days after that accident happened!
A. I don ''t remember exactly when it was, but I know it
must have been a couple of weeks.
Mr. Kearney: Now, let me see the motion .for judgment,
please, sir.
The Witness: I know Mrs. Vick was out of the hospital
and able to g·et around before I did anything towards trying to recov~r my damages.

By Mr. Kearney:
Q. Will you look at that and see if that is the motion for
judgment that you filed in this case, please, sir?
A. Yes, on the 17th day of April.
Q. That is when it is returnable to, isn't iU
A. I don't see the date of when it was.
Q. Read that to the jury~ please, sir, this part down here¥
A. (Reading) "The first day of April, 1940." I judge
that is the right date. As I say, I don't remember. It has
been a right while ago.
Q. What was the total amount of your medical expenses,
Mr. Moore,
A. I think ten dolla1·s will cover it.
page 60 ~
Q. And whom did you pay that to,
A. I paid $3.00 to the Dixie Hospital. I think
I paid $5.00 to 'Dr. ,Tones and $2.00 to Dr. Howell, if I remember. correctlv. I don't know ·for SUT'Cl bu~
Q. Don't you ·have any bills!
·
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A. No.
Q. Receipts that you paid?
A. No, I don't have them.
Q. You said Dr. Parker looked at your leg in your place
of business, and that he didn't make any charge?
A. No charge.
Q. And the only mark you g·ot is .that sc.ratch there on
your leg!
A. That is all.
.
Q. You claim in thiR motion for judgment that the dama!Jes to your automobilC' were $120.75, is that right?
A. Yes, I am pretty surP. that is rig·ht.
Q. And the rest: the difference between $120.75 and the
$2,500.00 is what you are claiming for injuries to your person?
A. Yes. sir.
Q. Well, now, Mr. :Moore, you say that you came down
Kecoughtan Road on this clay, it was a pretty clear clay and
you were going about 25 01· 30 miles an hour, and
page 61 ~ that as you approached the intersection of La
Salle A venue and Kecoughtan Road that you
.
looked, is tI1at rig·ht f
A. Of course, I looked.
Q. Well, I am asking· you. I wasn't there, you know. I
asked vou whether vou looked ·f
A. f did look.
~
Q. You did look?
A. Yes, sir.
Q. And you saw this automobile coming· on your left, did
you?
A. Yes. sir.
Q. Where were you when you noticed this automobile approaching on your left?
A. I judge I was 25 or 30 feet before I got to the intersention.
Q. ·where was the automobile coming at that time?
A. I shouldn't imagine 100 feet before it got to the intersection with this street.
Q. And yon were going 25· to 30 miles an hour at that time,
is that right?
.
A. Yes, sir.
Q. And you were in your rig·ht-hand lane 1
A. Yes . sir.
Q. And you stayed in your right-hand lane Y
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page 62

~

A. I did, sir.
Q. And when yon struck the Vick car you were

in your right-hand lane?
A. I don't know whether you would say I struck it, or
whether it struck me, but when the two cars strucki I was still
in the right-hand lane.
.
Q. The Vick car hit the Moore car broadside~ didn't iU
A. I wouldn't say-I wouldn't say it was as much of my
cause whether the Vick car hit the front side of mine, because when the car went across me like that it is a hard matter to tell.
Q. Have you seen the Vick car after the accident Y
A. No; sir, I didn't see it before it was moved.
Q. Wasn't that the condition of it there?
.A. It was, yes, sir.
Mr. Kearney: We ofter this picture in evidence.
By Mr. Kearney:
Q. Does that picture properly show the condition of the
Vick car after the accident 1 .
A. As near as I can remember.. There was right much
excitement, and I couldn't tell, but I feel confident that that
is the car.
Mr. Kearney: We offer this iu evidence also.
By Mr. Kearney:
· Q., As you approached the intersection there
page 63 ~ and you were 25 or 30 feet from the int01·section
and you saw this car 100 feet on your left up La
Salle Avenue, is that right?
A. Yes, sir.
Q. Did you notice where that car was as you entered the
intersection Y
' A. That car was coming· on up.
Q. As you entered the intersection 1
A. Yes, sir.
.
Q. ,As you started into. the intersection where was the Vick
car tbenY
A. I guess the car was within 30 or ·40 feet of the intersection then.
Q. So that then you got in the intersection when the Vick
,car was 30 ?r 40 feet away from you, is that right?
·
A. Yes, sir.
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' Q. And you were going 25 to 30 miles an hour V
A. Yes, sir.
Q. And you didn't slow down your speed any at that time,
did you?
A. Not until I saw that she wa.s entering the intersection
.and turned slightly to her left with the attempt to come
across the front of me.
Q. Was there anything coming up on your right Y
A. No, sir.
Q. Was there any reason why you couldn't turn
page 64 ~ to your right?
A. It was too late.
Q. La Salle A venue is about 60 .feet wide, isn't it?
A. I know, but all I had was a split second to do anything
.after this car had turned slightly to its left to g·o across
the front of me. I hardly had time to put on the brakes.
Q. You kept going· on straight and had hardly time to put
on your brakes?
A. I kept going on, and that, is about all I had time to do.
When two cars come toget~er you don't have much time to
turn ·off.
Q. You hit the car with such forcP- as to smash both of
your fenders and your radiator there, clidn 't you, and break
your bumper f
.
A. They were all broke, but they were all carried across
the front. It slapped my car around. ·
Q. You hit the Vick car with sufficient force as to turn
that over, didn't you Y
A. No, sir.
Q. You didn't do that 7
A. No, sir.
Q. Didn't the car turn overt
A. Yes, it pitch-pailed from encl to end.
Q. The fact that you hit it didn't have anything
page 65 } to do with it Y
_
A. The fact that I l1it it didn't have anything
to do with it, but the car did. It continued in the same di- .
rection that it was going.
Q. You say it went over end over end, I think, as she ~ent
along°i
A. In the same direction, it was still going towards the
water.
Q. We will say that this is the Vick car. After you struclr
H, it turned, it ct-J.me over this way?
A. Say my car is along in here, and when it struck in here
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this car continued in the same direction, ln1t rolled oveithis way, this door come open and the little child came out,
and th~n wl;i~n. the car is practically on its side, it comes
over and dum.ps Mrs. Vick out, bounces clown and falls back
on its wheels pointing· from the opposite direction it was
going, but it wasn't knocked down that way in front of m~
it kept on its same course.
Q. It was knocked exactly in a southeast direction, wasn't

itf
A. Southeast direction 1
Q. That is what you testified to, that it went up on t.hft
propertv of Mrs. Patric.k?
A. The ac.cident happened out there on that corner.
Q. T~1at is where it came to a stop, isn't it?
page 66 ~ A. ·where?
. Q. Up on the Patrick property on La Salle Avt!nne and Kecoughtan Road?
A. It did, but it tore down tlle sign right in front of this,
and this car went straight on down this line.
Q. That was after vou hit it, it tore down the sign Y
A. I don't follow you on my hitting it.
·
Q. You don't think tbat you hit it?
A. I do not.
Q. After that car ran into and hit you in the manner that
tl1ese pictures show it has, that is when they hit the sign,
isn't that right?
.A. If you will loan me the other car, I will try to explain
about this hitting proposition. My car was going- down, this
car was coming down here, this car turned slightly out an,<l.
cut across in front of me. I had my brakes on traveling
slow at that time. ThE1 whole weight of that car come into
here and slaps my car around like that and then continues
to go on there like that. I don't know whether you could
say that I hit this car or not. That is up to the opinion of
other people.
'
Q. How do you account for the fact that your fender on
the rig·ht-hand side was smashed in ag·ainst your wheel and
your bumper was damaged, if only your left front hit it?
A. If you will notice here, this bumper is carpage 67 ~ ried to tbis side of the car. These arms that hold
this bumper is tore around this side of the car,
where this car comes there and catches into this bumper here
and carries it around there, you can notice in this picture
this is prac.tically1 in front of the radiator where the bumper
has been carried, and this end of the bumper is here, over this
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side of this fender here. When this car catches in the side$
here like this, it carries .all of this ~tuff around.
Q. And damages-your bnmper in the manner that this was.
Didn't your bumper-didn't your rig·ht fender hit thisA. No, my right fender was neYer touched.
Q. How did it get smashed up in that manner?
A. If you would know the construction of the ca.rQ. It is just the same a.s any o'ther car, it isn't any special
car just. an ordinary Chevrolet¥
A. Just an ordinary Chevrolet, but right here, if you will
follow me, these -fenders are fastened to the encl of the frame
which the bumper is fastened to, you understand?
Q. Yes, I understand ahout the construction of the car. ·
A·. Then when these bumper ends are smashed right back
around like that, that carries this fender in here. You will
notice the outside of this fonder here has never been touched,
but the outside of this fender is where it come into the side
this way, and ,vhen you drag the end of this
page 68 ~ bumper down in there it is going to carry that
fender with it.
Q. You think that your bumper put that mark up there in
the top of vour fender?
A. No, t' don't think my bumper did that. I think the
oth~r car did that going up thP.re.
Q. ·when the other car struck you 7
A. "\Vhen it was going· up.
Q. I just asked you if your rig-ht fender wasn't damaged
when the two cars came together. You took up the time to
explain tha.t it was damaged by reason of the bumper swinging around, and now you sny it was damaged by reason of the ·
fender hitting the other car, or the other car bitting your
fender, is that rigbt?
A. Well, it is a matter of gnesswork on mine or your part,
either one.
Q. As a matter of g-uesswork, I don't want it.
A. You couldn't tell exar,tlv whnt caused each dent to come
in there.
.,
Q. You don't know then what caused tlmt dent in vour car?
A. I imagine it was this car being· bent around, "th(~ front
of it.
Q. Now, yon say Mr. Garland Hunt offered you $350.00
within thirty days of the time this accident happened for your
car. Did Mr. Hunt look at the car at that time!
page 69 ~ A·. I wasn't with him when he looked at it. It
was just parked out the back way.
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Q. How do you know he looked at it?
A. He told me that.
Q. He told you that he looked at iU
A. The car was parked in back of my place.
Q. Did you buy your new car from Mr. Hunt?
A. I bought this one that was iu the ace.id~nt ,from him.
Q. The one you bought after this accident f
A. No, sir.
Q. What did he offer you on a. trade-in afterwards!
A. I never had a chance to get an offer from him. Mr.
Cosby loaned me a car the day of the accident.,
Q. You never went back to see him then, to see what he
would give you for a trade-in 7
A. No, sir, because Mr. Cosby loaned me a car, and I felt
obligated to buy a car from him.
Q. Had Cosby made you an offer for your car before the
accident?
A. An offer for it¥
Q. Yes.
A. No, none whatsoever.
Q. Now, let me ask you this. I understand from yon that
when you got in the intersection and started across
page 70 ~ La Salle Avenue that this other car was then 35
feet from the infr.rsection, is that right'J
A. Well. I can't tell exactlv about that.
Q. That is what you estimated it?
A. Yes.
Q. Some distance 'back T
A. It was some distance away before it got to the intersection.
Q. And before you could get across La Salle Avenue that
car ran in front or vou and got over in the third lane where
yon all were in colliRion, is that right?
'
A. But it was at the far edge. This car that M1·s. Vick
was driving was coming do·wn near the middle of La Salle
A venue~ When it comes here and comes into this intersection. it looks as though she figured she could turn slightly
to her left; cut on that side of the road and beat me across.
Q. Don't figure for her. You fig·ure for yourself.
A. I am figuring for myself.

The Court: ,Just tell. exactly what she did. Don't surmise. Tell exactly what happenecl.
·
The Witness: ·r am not trying to put anything over. I
am only trying to prove the facts.
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Mr. Kearney: Yes, but if you don't tell them you make
me suspicious. You keep saying that all the time.
page 71 ~ I am going to get a little suspicious in a minute.
The Witness : The car did turn to its left, and
when it ilid I had no other alternative except to put my
brakes on, and by the time-

By Mr. Kearney:
Q. You clidn 't turn to the right or turn to the left as that
ear came over there, is that righU.
A. No, sir, I didn't.
Q. And the accident took place in the intersection, isn't
that correct Y
A. I wouldn't say it was the intersection according to the
way I term it.
Q. Were you across La Salle Avenue when you were
struck?
A. I was more than half-way across La Salle .A.venue:
which I term the intersection is when you are coming into
it, isn't it, or. is it when you are going out 1 I don't know
how you term it.
Q. What do you term the intersection Y
A. I term the intersection is where you come in there,
about half-wav across the street.
Q. That would be half of the intersection, wouldn't itf
A. Would the intersection be all the wav across 1 I don't
know what you call that.
"
page 72 } Q. Was the accident in the intersection or not!
·
A. The accident was more than half-way across
the intersection, half-way across the street.
Q. Was it where the two streets intersect each other, was
it in that area Y
A. Yes, sir.
RE-DIRECT EXAMINATION.
Bv Mr. Holt:
~Q. Mr. Moore, there has been some question here, which
was the wider street, La Salle Avenue or the Kecoughtan
RoadY
A. La Salle Avenufl.
.
Q. Now, for the purpose of our discussion we will call this
La Salle Avenue, which you did, and we will call this Kecoughtan Road. Will you take· this pencil and put it just
aboi1t where the impact occurred Y
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A .. I can put this ·automobile there.
Q. You do that.
A. It is easier~ I imagine. My car was just about along
here like this when this car eut across in such a manner
as this. .A.bout like that the cars were when this car slapped
my car around like this. Its ·rear wheels never did move,
and I was still in the center of the road after the front of
my car haa been knocked back around like that. I was still
in· this way, but the rear wheels were on the 3-way drive
lane. These were pointing down La Salle Avepage 73 } nue.
Q. Does La Salle Avenue run north and south,
east and west, or in what direction 1
'
.A.. La Salle Avenue runs north and south.
Q. And at the time that you ·ha.cl the collision wHh Mrs.
,Vick what direction would you say her car was traveling!
.A. Was traveling?
Q. Yes.
A. Traveling south.
Q. Due south or not f
A. At the time of the colhsion?
Q. At the time you hit, the impact Y
.A.. Her car was traveling south and it turned just a little
bit.
Q. In wha.t direction f
.A.. T·o the left, which would be east, wouldn't it?
Q. Now, what direction does the Kecoughtan Road run in
at that point?
A. North and south, I imagine-no, Kecou.ghtan Road,
ea.st and west.
Q . .And in this case what direction was the Vick car traveling in at the moment of impact?
A. South, southeast, if you want the passing· point, I
reckon.
Q. And your car was traveling in what direction t
.A. After the accident or before
·pag·e 74 ~ Q. Before the accident.
A. Just before it I was traveling e~st.
Q. And after the accident your car was facing in what di..
rection 7
.A. South.
Q. And the Vick car was faring in what direction 1
A. It wa.s facing the way it was going, facing north.
0
/
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SERGEANT A. A. ANDERSON,
sworn on behalf of the plaintiff, testified as follows:
By Mr. Holt:
Q. Please state your name?
A. Serg·eant A. A. Anderson, State Police, Hampton.
Q. Mr. Anderson, how long have you been with the State
Police Department?
A. It
be ten years the 12th day of this coming J ariuary.
Q. Were you a member of the .State Police force on March
16, 19401
A. Yes, sir.
. Q. Are you familinr with the roads known as Kecoughtan
Road and La Salle Avenue as of March 16, 1940 ·/
·
A. Yes, sir.
page 75 r Q. What was Kecoughtan Road known as at
that time, in other words, was it a primary or
secondary part of the state highway system or arterial highway 7
A. It is an arterial highway, Route 60.
Q. Leading from where to where Y
A. J?rom Newport News to Old Point.
Q. At that time what was La Salle Avenue 7
A. It is a secondary ro.ad.
\
Q. Were there any stop signs along La Salle Avenue at
that time?
A. Yes, there are stop signs there.
Q. And where are they located.¥
A. On each side of La Salle Avenue at the intersection
of Route 60 or the K ecoughtan Road.
Q. Are there any stop sig'lls on the Kecoughtan Road indicating a stop there f
A. No, sir.
Q. What was the speed limit on Kecoughtan Road on
March 16, 19407
A. 55 · miles per hour.
Q. What was the condition of the Kecoughtan Road at
that time, that is whether or not it was a hard surface, dry
gravel, or what?
A. It is a bard surface road.
page 76 ~ Q. How many lanes of traffic were there?
A. Three.
Q. That has now been changed, has it not 1
A. Yes, sir.

will
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Sergeant .A.. A. Anderson.
Q. What was the condition of La Salle Avenue!
A. That is a macadam road or gravel surface.
CROSS EXAMINAT.JiON.
By Mr. Kearney: .
Q. What was the state highway number for La Salle .A.venue!
A. That is 168.
.
Q. And the speed limit on that was 55 miles at that time
also?
. A. Yes, sir, I think it was.
Q. Now, that was a hard surfaced highway at that Hme Y
A. Yes, sir.
.
Q. And that was part of the state highway system al~oY
A. That is, yes, sir.
Q. Do they have any caution signs on Kecoughtan Road,
-0r intersection signs there on Kecoughtan Road west of that
intersection, to indicate that there is an intersection there Y
:A. No, sir.
·
Q. They don't have them on either side V
A. That is on the Kecoughtan Road, you mean 1
Q. Yes.
page 77 ~ A. ;No, sir.
.
Q. They don't have any intersection signs there?
A. No, sir.
Q. You made no investigation of this accident¥
A. No, sir.

·

RE-DIRECT EXAMINATION.
By Mr. Holt:
Q. When you said that La Salle A.venue was part of the
state highway system, you meant that it was part of the
secondary system, did you not! You said it was a se~ndary
road.
A. Yes, that is right, it is a secondary road, but he asked
the qu~stion as to the number.
Q. I know, but in a concluding question he asked also
whether or not it was part of the state highway system. The
state highway system is defined in the Code as the primary
system, and then the, secondary system is in addition thereto,
and I want to know which system are vou referring to?
A. A secondary road.
..
-
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Q. That is La Salle A.venue!
A. Yes, sir.

RE-CROSS EXAMINATION.
J3y Mr. Kearney:
.
Q. .And designated as .State Road No. 168 of
pag·e 78 } the state highway system Y
A. That is correct, yes, sir~
By the Court:
Q. La Salle Avenue is not hard surfaced all away across,
is iU
A. Across Route 607
Q. No, I mean the hard surface doesn't extend all the way
across La Salle Avenue Y
A. No, sir.
Q. What is the width of the hard surface on La Salle Avenue?
A. At that time, sir!
Q. Yes.
A. As well as I recall that was 35 feet.
By Mr. Kearney:
Q. It is hard surfaced from curb to curb now?
A. Yes, sir.
Q. But at that time you think the hard surface was in the
center!
A. Yes, sir, that is correct.
page 79},

DON JACQUES,
sworn on behalf of the plaintiff, testified as fol-

lows:
By Mr. Holt:
Q. Your name is Don Jacques?
,
A. That is right.
Q. What is your occupation Y
A. I am the manager of the Peninsula Chevrolet.
Q. What was your occupation in March, 19407
A. I was the sales manager.
Q. For whom?
A. In 1940, that was the Cosby Motor Company.
Q. Mr. Jacques, do you recall an accident in which an au-
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tomobile of Mr.. Z. F. Moore was brought into your place!
A. Yes, sir, I remember the automobile.
Mr. Kearney: I make the same objection to this examination in regard to the repairs that were not made.
The Court: I will allow it.
Mr. Kearney: I note an exception, Your Honor.

By Mr. Holt:
Q. I l~ave you what purports to be an estimate for Z. F.
Moore, a '34 Master Chevrolet sedan, Cosby Motor Company, and ask if that was made under your supervision and
direction 7 A. That is correct.
page 80 ~ Q. Were they necessary repairs, in your opinion!
A. Yes, ·sir.
Q. To put it in working condition f
A. That is right, sir.
Q. Were those repairs made, sir Y
A. No, those repairs were not made.
Q. What do they aggregate and what were they for?
A. $120.75-do you want me to itemize it?
Q. No, we will introduce the statement. What portion of
that is labor and what portion material?
A. A total of $55.40 labor, and $65.35 material.
Q. And that is an estimate furnished by your company at
that time?
A. That is right, sir.
Mr. Holt: We wish to introduce this in evidence as Plaintiff's Exhibit No. l.
·The Court : It may be received in evidence.

By :M:r. Holt :
Q. What became of t4at car in so far as 1\fr. Moore is concerned?
A. He traded it in to our company.
Q. How much did you allow him on the trade-in?
A. $192.70.
Q. $192.70?
A. That is right.
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page 81

r

CROSS E,XAMINATION.

By Mr. Kearney:
Q. Mr. Jacques, that right front fender there wasn't hurt
in the accident, was it?
A. The damages to the car I approved them at the time.
Q. Well, I notice here you hav:e got an item, '' Replace
rig·ht front fender, $4.00"?
A. Yes, sir.
Q. Was that damaged?
A. Well, I would like to state that the general condition
of the car-at this time so much time has elapsed, that while
I approved and went over that estimate with our shop foreman, I do not clearly remember at this time the individual
parts that were damaged.
Q. In other words, it has been so long since you went over
that matter with the shop foreman that your only recollection is gained from the memoranda that you made at the
time, is that correct?
A. That is right, sir. I have just a general idea of the
front end damage to the car.
Q. That is where the damage was, wasn't it, to the front
end?
A. Mostly to the front end.
Q. "Replace radiator core." "\\There is that, the front
part?
page 82 ~ A. The front part, yes, sir.
Q. "Replace headlight glass; replace headlight
bulbs; replace headlight rim; replace left front fender; replace king pin support.'' Where is the king pin support?
A. That takes the place of the front axle i11 that particular model.
Q. Where would that be on this car?
A. (Witness indicates.)
Q. Let me g-et you to show the jury.
A. This pa.rt supports that front axle.
Q. It would be underneath the front?
A. Yes, sir.
Q. It goes from side to side?
A. Yes, just like the front axle.
Q. '' Replace king pin support; replace radiator cap; replace fan blades." Well, now, this estimate was made up on
· March 18, 1940, is that right?
A. I don't recall.
Q. That is the date on there.
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A. Yes, l see the date.
Q. Do you have any reason to believe that that is not correct?
·
A. No.
Q. And at that time the radiator cap was missing, is that
right, two days afterwards, when you made up
page 83 ~ this estimate on the 18th?
A. Evidently.
Q. "Replace radiator cap, 75c; replace fan blades; replace
L. & R. bumper back bars.'' What is that?
A. That is the bars that support the front bumper.
Q. Where are they, one on each side Y
A. Yes, four of them.
·
.Q. Two on each side Y
A. That is right.
Q. ''Straighten face bar." What is thatf
A. That is the main face bar of the bumper.
Q. Of the bumper Y
A. That is ·correct.
Q. ''Straighten frame horns.'' Is that these two ends that
come up here T
A. That is rig·ht, they fasten onto the bumper, back bar.
Q. Both of these needed straightening!
A. Yes, sir.
Q. '' Replace right front fender; straighten radiator shell;
repair horn.'' What was the matter with the horn 7
A. I don't recall at this time. It is possible-the fastens
right up close to the radiator-it may be that it was pushed ·
back.
Q. It may be that the radiator was pushed back
page 84 ~ on itY
.
.
A. I don't recall.
Q. '' Straightening front wheel, .bolts, nuts, ·miscellaneous
items, Duco painting, $6.00; towing charges, $5.00,'' and
, tliese are the items, Mr. Jacques, that in your opinion were
necessary to put. the car in the condition it was in before the
accident?
A. Yes, that is right.
Q. Were you familiar with the car before this accident?
A. :N"o, sir.
·
Q. That car had been bought from you, or from the Messick or Hunt Motor Company, do you know?
·
A. I am not sure of that.
Q. So you don't know of your own knowledge whether
they are all necessary as a result of that accident or not f
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Ira Dunnagan.
A. It looked like indications that it was all _fresh damage
.at ,the time I made it.
Q. It looked like it was all fresh damage!
A. Yes, sir.
Q. And the blow was ·so bad in the center of the car 7
A. I don't remember.
Q. You don ;t remember f
A. I don't remember that, sir.
page 85 }
IRA DUNNAGAN,
· sworn on behalf of .the plaintiff, testified as fol-·
lows:

By Mr. Holt:
Q·. Please state your namer
A. Ira Dunnagan.,
Q. Mr. Dunnagan, in 19·40, were you a member of the
Wythe Fire Department?
A. Yes, sir.
Q. Wbere do you live 7
A. 302 Catalpa Avenue.
Q. Do you recall an accident that occurred at the corner
of La Salle Avenue and the Kecoughtan. Road behveen an
automobile driven by a Mr. Moore and an automobile driven
bv Mrs. Vick Y
·· A. I remember the accidenL I didn"t know any of the
parties.
Q. That was on March 16, 1940!
A. I don't know the date.
Q. You went there t
A. Yes, sir.
Q. You were sent there on one of these calls, were yon not7
A. On rescue work, yes, sir.
Q. I understand that.
A. Rescue work.
page 86 } Q. Taking this as La Salle Avenue going north
and south, and east and west on Kecoughtan Road,
would you take these two automobiles and tell us where
they were located when you arrived Y
.
A. I couldn't give you the exact location of that driver..
I will give you as near as I can, as I remember it.
· · Q. All right.
A. -Say this is La Salle Avenue.
Q. No, this is Kecoughtan and this is La Salle..
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Ira Dunnagan.
A. This man's house is setting over here. ·This car-I
don't know which way that. was heading, but it was turned
over in the edge .of the yard. This one was tui;ned over. I
don't exactly. remember where.
·
Q. Let me see if you understand my layout here. This is
· the roadway. running here, and this is the roadway running
there, and this is the intersection. Do you follow me 7
A. Yes.
Q. What you want to take is this as La Salle Avenue.
A. Yes.
Q. And is this south Y
A. North.
Q. It is north Y
A. Yes.
Q. Over towards the waterf
page 87 }- A. 1.1hat would be going towards the water, going south.
_
Q. This is the Kecoughtan Road f
A. Yes.
Q. What is located over here at this corner!
A. There is a house sits here.
Q. Do you know who lives thereT
A. No, I don't.
Q. Is this Newport News up in .this direction T
A. Yes, sir.
Q. And that would be Hampton in that direction Y
A. Yes, sir.
Q. This will be- north and that will be the water down
thereY
A. That is right.
Q. Now, using this as the Chevrolet sedan, where was
that¥
A. Well, which one was that? I didn't pay any attentio1i
to what make car it was.
Q. Put the two cars where they were?
A. There was one the lady was one, her car was over in
the corner by the house, her car was setting over in the yard.
Q. How far from this curb?
A. I couldn't say, probably eight or ten feet.
Q. I am speaking from the curb of Kecoughtan
pag;e 88 ~ Road, in other words, how far down was that 7
A. That was over practically in front of this
building.
Q. Practically in front of this building?
A. Yes.
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Q. Where was this car 1
A. Laying over in the yard. This car was-this is the far
side of La Salle Avenue towards the water-this car was
setting over here a little towards the side of the road. As'
I remember, the front wheels was off the concrete, the back
ones I think were on the concrete, on the Kecoughtan Road,
and the other car was turned over on its side in front of
this dwelling up in the yard, I don't know-I would judge
probably .ten feet.
Q. Ten feet in the yard 7
A. Up in the yard.
Q. Do you mean ten feet from the edge of La Salle Avenue?
A. The edge of the street.
Q. ·which street'
A. La Salle.
Q. Ten feet from the edge of La Salle AvenueY
A. Yes, sir.
· '
Q. How far d<;>wn from the Ke coughtan Road was it Y
.A. That is hard to tell.
Q. Was it a .short distance or a long distance
page 89 ~ from this car 7
A. I don't know, it was several feet, several
steps between them there, probably say 40 feet, I guess.
Q. About 40 feet Y
A. The best I remember. It has been so long ago I don't
know.
Q. You say it was about 40 feet between them?
A. Around that, somewhere around that.
Q. And it was about eight or ten feet up in the yard from
the edge of La Salle¥
A. Yes.
Q. And that was the car in which the lady was thrown
· outY
A. She was lying in the yard there .near the car when we
got up there.

CROSS EXAMINATION.
By Mr. Kearney:
Q. As I understand, it has been so long ag·o that you are
not exactly certain where those cars ·were at this time, is
that rig·ht; sir?
· ·
A. That is right. You see the main thing with me was
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I went there on rescue work, and we went down there and
gave first ·aid, and I didn't pay any attentionQ. You gave the first aid treatment at the time, that is
what you stated?
page 90 ~ A. Yes, sir.
Q. You all assisted in getting. the lady into the
ambulance and sending her to the hospital?
A. Yes, sir.
Q. And you went up to your station?
A. I disremember who was in charge at the time, but I
was on the pay force, and the man who was in charge gave
me orders to get the automobile that was setting out on the
road, to get it off clear of the traffic. I drove the pick-up
truck we used for first aid work at that time, and I pushed
the car, and it wouldn't start, and it swerved on the far side
of La Salle Avenue from where it was setting·, it went to the
right of La Salle Avenue. Somebody said the steering was
locked and, set in that position where it laid on the crosssection. All I done was push it over there when they told
me to push it.
RE-DIRECT E:XAMINATION.
By Mr. Holt:
Q. You say it happened a long time ag·o, we agree on that,
but are you or are you not fairly certain that the car of the
lady was in the yard, that this c.ar in which she had been was
about 40 feet from the car setting in the center of the road Y
A. That is just a guess.
Q. You mean that is an estimate, you didn't
page 91 ~ measure it?
A. Yes, sir.
Q. It is not a guess, you said it was1\fr. Kearney: He said it was a guess.

Mr. Holt: I am entitled to show when he says a guess, I
am entitled to show whether he means a guess or an estimate.
The Witness: That is all I could do, guess_ at it.
By Mr. Holt:
Q. When you say guess, you mean by that that is your
estimate of the distance?
A. That is just my estimate of the distance in my mind,
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Luther Eggleston.
the best I can remember the position of the cars at that time.
That is all I could do.
RE-CROSS EXAMINATION.
By Mr. Kearney: ,
Q. You are not certain at all about tliaU
A. No, I am not.
RE-DIRECT EXAMINATION.
By Mr. Holt:
Q. Are you certain of the location of this car?
A. 'Nothing, only I am positive that the front wheel was
off the concrete, on the south side of the Kecoughtan Road,
ancl it was somewhere between the center and this side of
the road.
Q. It was between the center and the east side
page 92 ~ of the Kecoughtan Road?
A. Of La Salle A venue, on the south side of
Kecoug·htan Road.
·
·

LUTHER EGGLESTON,
sworn on behalf of the plaintiff, testified as follows:
By Mr. Holt:
Q. You are Mr. Luther Eggleston 7
A. "Y"es, sir.
.
Q. Mr. Eggleston, where were you in 1940 employed?
A. L. G. Smith Service Station, Hollywood ahd Kecoughtan Road.
Q. Did you have occasion to go with the Wythe Fire Department on March 16th to a collision?
A. Yes,· sir.
Q. At the intersection of La Salle Avenue and Kecoughtan Road?
..A:.. Yes, sir.
Q. I believe there was a Ford and a Chevrolet in collision
there?
A. Yes, sir.
Q. Taking this opening between here as the road between
Newport News and Hampton, and the road from
page 93 ~ the north to the water being· La Salle Avenue?·
A. Y:es, sir.
Q. Would you take these two cars and place them where
they were located at the time that you came up, sir T
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A. I will try to. This is going to Newport News.
Q. No, this is Newport News, going to Hampton. Thia is
north. That is the water.
A. That is the water over here, is that right Y
Q. Yes.
A. This car here was up in the yard.
Q. How far down t
A. I would say it was at least 25 feet.
Q. It .Wl!,.S. 25 feet from Kecoughtau RoadY
A. Yes, sir.
1'

The Court: Designate that corner by direction, whatever
that corner is at the intersection, because it will not show
in the record. You say "this corner" or "this place". Designate it by direction, by compass points.
.
·
A. This car was here on the corner, on the right-hand cor-.
ner of La Salle Avenue and Kecoughtan Road, .up next to
the h9use here. The house sets on the corner of Keconghtan Road and La Salle Avenue.

By the Court:
·
Q. The right-hand corner going to Hampton!
page 94 l . A.. Yes, sir.·
,
Q. And nearest Hampton Y
A. Yes, and nearest Hampton.
The Court: Is it conceded that that is the sontheasU
Mr. Kearney: Yes, sir.
·
The Witness: (Continuing) And this car here, going towards the waterfront. This is Keconghtan Road here T
The Court: That is right.
The Witness: I would sav the front end of this automobile was on the edg·e of Kecoughtan Road and La Salle· Avenue like that, only this car would be further up like that.
By Mr. Holt:
Q. Were the front wheels of this car on or off the con.:.
crete?
A. The front wheels were just right off'the edge of the concrete heading in right off Kecoughtan Road, going towards
the waterfront. Well, I think the ambulance had got there
at that time to take care of this lady, and she was put on the
stretcher.
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Marshall B. King.
Q. Talk to the jury.
A. We had put the lady on the stretcher.
Q. Where was she 1
page 95 ~ A. She was lying at the side of the car, I think .
.Someone had put a pillow down-I mean a coat
or something·, if I am not mistaken-it has been two years
ago, and I have been to several wrecks since then, and to
be positive of all these facts I can't do it, but anyway after
the crew from the ambulance picked her up and put her in
the ambulance, this car was on the road blocking the road,.
of course, it was only a 2- or 3-lane highway then, so we took
the pick-up truck we have, I got in this car and Ira got behind it and pushed it. There was something ·wrong with the
front end, and he pushed it o.n off the highway down in front
of. the garage.
Q. Let us take this Ford here now that you ref er to in
front of the house, was that setting up on its side or how?
A. It was setting· on all four wheels.
Q. Setting· on all four wheels?
A. Yes, sir.
Q. Can· you tell me whether or not it was in the street or
where it was?
_
A. No, sir, it was in the yard, it wasn't on the street.
Q. It wasn't on the street, it was in the yard?
A. Yes, sir, it wasn't on the street.
Q. About how far from La Salle Avenue was it t
A. You mean up in the yard?
page 96 ~ Q. Yes.
A. I would say around 10 feet.

CROSS EXAMINATION.
By Mr. Kearney:
Q. I understand, Mr. Eggleston, that what you are stating
is your best recollection in the matter?
A. Yes, sir.
Q. You are not positive of any of these distances f
A. No, sir.
MARSHALL B. KING,
sworn on behalf of the plaintiff, testified as follows:
By Mr. Holt:
Q. You are Mr. Marshall King?
A. That is right.
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Marshall B. King.
Q. What is your business with the Department of High. wayst
A. Resident engineer of the Virginia Department of Highways.
.
.
Q. How long have you been with the Department of Highways?
A. About fourteen years.
' Q. Do you have here a profile plan of the
page 97 ~ Kecoughtan Road and the junction on that road
with La Salle A.venue as of 1940, March, 19407
A! Yes, sir.
Q. Will you refer to that and tell us what was the condition of those two roads, first, as regards whether or not
they were a part of the primary or secondary system?
.
A. Both of them were primary systems.
Q. In 1940, what was the physical condition of the Kecoughtan Road?
A. It was 30 feet wide, it was a hard surface.
Q. What was the condition of the La Salle Avenue?
A. La Salle Avenue, I think, is about 25 feet · wide. I
wouldn't say exactly. I haven't got that on here.
Q. La Salle A.venue Y
A. Yes.
Q. You don't have that on there!
A. I haven't got the hard surface.
Q. No, I am speaking of what was its physical condition?
A. It was 60 feet wide.
Q. 60 feet wideY
A. Yes, sir.
Q. And where did that lead from?
A. It led from the Boulevard up to Kecoughtan Road.
Q. What was the width of the concrete on
page 98 ~ Kecoughtan Road at that time Y
A. 31 feet. Just a minute, I will measure it.
It was 31 feet wide. ·
Q. 31 .feet of concrete 7
A. Yes, sir.
Q. Were either of those radial highways Y .
A. Yes, sir.
·
Q. Which was 7
A. Kecoughtan Road was.
Q. Were there any stop signs placed by the highway commissioner on La Salle A ventie T
·
A. I don't know.
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Q. You were not here at that time Y
·
A. I wasn't here, but there was one supposed to have been
there. ·whether it was there or not., I don't know.
Q. When you .say ''supposed to have been", do your plans
showY
A. No.
Q. Now, the Kecoughum Road is a portion of what highway?
·
·
A. Route 60.
Q. And where does Route 60 lead from Y
A. It leads from Old Point to-what is the name of that
place, Lexington, CliftonQ. Clifton Forge Y
page 99} A. That is right, by way of Richmond.
Q. Is it or was it the main highway from Old
..Point to Richmond in 1940 Y
A. It was.
Q. Now, let me make sure I have these distances correct.
The concrete on the Kecoughtan Road was 31 feet7
A. That is right.
Q. And the hard surface portion of La Salle Avenue was
25 feet?
A. I don't know exactly. I would have to measure that.
I couldn't say exactly.
Q. The width of La Salle Avenue was 60 feet!
A. That is right.
Q. Now, the width of the right-of-way of Keeoughtan Road
was what?
A. The width of the right-of-way of Kecoughtan Road
was 44 feet.
Q. 44 feet wide?
A. Yes, sir, that is right.
Q. Now, how were your primary roads designated in 1940?
A. How is that Y I don't quite get your question.
Q. How were your primary roads differentiated between
primary and secondary in 1940 Y
A. All of them were marked; each marker was in place.
Q..Now, what are primary roads and what are
page 100 } secondary roads f
A. Primary roads are those that have been
designated by the Legislature as primary roads .
. Q. Do you have any legislative description of La Salle
Avenue as a primary road?
A. Yes, sir.
Q. When was that 7
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A. It is on this map as of 1939.
Q. And that embraces from where, sh·t
A. From right down here (indicating).
Q. At the· water t
~. That is right. It is on there Route 168.
Q. What do you do to designate the difference between
primary and secondary roads in so far as the marking is concerned "l I see this map shows both.
A. Primaries are marked with the reg-ulation highway
markers ; secondaries are not.
· Q. What is the distinction between a radial highway and
La Salle Avenue! You have designated Kecoughtan Road
as a radial highway and La Salle Avenue as not. What is
the distinction with the highway department t
A. Well, La Salle A venue wouldn't carry as much traffic
as the other. That is the reason I placed it as in that category.

CROSS EXAMINATION.
page 101 ~ By Mr. Kearney:
·
Q. The fact is, Mr. King, that under the present state hig·hway system and the system that was in force
on :March 16, 1940, there were two kinds of highway as far
as the state was concerned Y
A. That is right.
Q. Those in the- primary system and those in the secondary system Y
A. Yes, sir.
Q. And both Route 168, which is La Salle A venue, and
Route 60, which is Kecoughtan R.oad, were in the primary
system with equal dignity Y
A. That is right, sir.

RE-DIRECT EXAMINATION.

By :Mr. Holt:
.
· Q. Why did you put stop signs on Kecoughtan Road and
not-I mean on La Salle Avenue and not on Kecoughtan
Road if they are not, of equal ratingY
:Mr. Kearney: The statute says the Commissioner of
Highways has a right to put them wherever he sees fit is
my understanding of it, on roads in the highway system.
The Court: I will let h~m answer the question.
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Dr. E. 8. Jones.
A. They are always placed where there is the least traffic
entering the road.
page 102

~

By Mr. Holt:
Q. And that is the reason for placing them
La Salle A venue, rather than on Kecoughtan Road 7
A. "Y"es, sir.
'

Qn

By Mr. Kearney:
Q. And that is the only reason 1
A. The only reason.

DR. E. S. JONES,
sworn on behalf of the plaintiff, testified as follows:
By Mr. Holt:
Q. You are Dr. E·. S. Jones!
A. Yes; sir.
Q. You are a general practitioner of medicine in the City
of Hampton and EHzabeth City County?
A. Yes, sir.
Q. How long have you been practicing medicine here, doctor?
A. I have been here since 1927.
Q. Were you called on or about March 16, 1940, to treat
Mr. Z. F. Moore?
A. Yes, sir.
Q. What condition did you find Mr. Moore to
page 103 ~ be in at that time?
A. Well, he had a small laceration on his lower
leg, I have forg·otten which leg it was now, with some hemorrhage under the cut, and he was slightly shocked.
Q. Is there any permanency in your opinion as to the injury f
A. I don't believe so.
Q. In your opinion was there occasion for him suffering
physically?
A. Yes, I should say he would suffer for the next several
weeks.
Q. ,vhat effect would it have, if any, on his using the leg?
A. -well, certainly for a well leg it would be sore after
that, I believe.
Q. Did his leg· cure and l1eal properly?
A. ~pparently it did.
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Dr. E. 8. Jones.
Q. He has displayed a scar here. In your opinion would
you reasonably expect additional suffering from the legY
.A. I don't believe that he will. ,
Q. What was it necessary for you to do in connection with
.
effecting· a cure Y
.A. As I recall it, I took a couple of sti~ches al?-d gave him
some anti-toxin and dressed it.
page 104 }- Q. What was the medical phraseology for such
an injuryt
.A. I would say that he had a laceration of his lower leg,
· with some periostitis. That means some irritation of the
covering of the bone.
Q. .And when you say the covering of the bone, will you
explain a little more in detail Y
A. The bone has a covering called the periosteum, from
which new bone is formed, and which covers the bone just
as a glove does your hand, if you get a blow on that you might
get a little bleeding between the covering of the periosteum
and the bone. The same way you could get some bleeding if
you hurt your hand between the glove you had on and the
finger that was hurt.
Q. Did he get some bleeding in this case?
A. Well, I imagine he did. He had a roughness there for
some several weeks.
Q. Now, when you say that the injury affected his use of
the leg· for a short while or for a while, what do you mean
by that?
.A. I mean it would be a little sore when he walked on it,
particularly if he stood on it for hours.
Q. Can you state definitely whether or not there will be
any further injury t
.
A. That I can't say. I don't believe there will be.
Q. How, as to weather conditions, does that
page 105 }- affect it anyT
.
A. Most people complain of that type of thing
when the weather gets damp or raw, cold.
Q.· .And how long would that normally continue Y
A. That is hard to say. It depends on the location and
on the extent of the thing, sometimes for several months and
sometimes for a year or over.
Q. You are familiar with Mr. Moore's occupation?
' A. 1:es, sir.
Q. He is required to stand on hi~ feet for a considerable
period of time 7
A. 1:es, sir.
·
1
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Dr. E. 8. Jones.
Q. In your opinion does that injury affect that?
A. It might give him some little aching for awhile. I don't
think it is permanent.
Q. You don't think it is of a permanent nature?
A. No, sir.
Q. Tell us approximately how long you feel that he would
suffer or would incur suffering?
A. I would say it would- be pretty sure for three or fou:r
weeks, and then gradually let up, depending on the amount
of standing and walking he had to do.

CROSS EXAMINATION.

By Mr. Kearney:
Q. Would it be sore enough to interfere with
pag·e 106 } him pursuing· his regular occupation?
A. It might be for a day or two. As I recall it,
he was out one or two days, I don't know.
Q. His testimony was that he had been working at night.
A. I don't know.
Q. His testimony was further that he went over to his
place of business and from there went to the hospital. I understood he didn't· stay long at his place of business.
' .
.
i, I :
' Mr. Holt: He said lie didn't lose any time from his'work,
he went right to his business.
The Court: I don't recall that.
The Witness: As I recall it, he went home after I fixed
him up.
Mr. Kearney: He went right to his business, as I understood him to say, but we will put him back on the stand and
give him an opportunity to say something else, if he wants·
to.
By 1\fr. Kearney:
Q. Do you know whether he went over to work the same
day or not, doctor?
.
A. I don't know. Ai3 I recall, I don't have any information-·
·
. Q. What did he have, just a little cut on his leg there is
what he had, isn't it, that is with all these highpag·e 107 ~ sounding names, naturally?
A. He bad a cut on the interior surface of his
shin, which is part of the leg over which the skin and all is
very thin over the bone.
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Dr. E. 8. Jones.
Q. Is that the same kind of cut I might get if I ran into
the corner of this thing here 1
A. Yes, you might get it.
Q. The same tltlng T
A. Yes, you could get it.
Q., How· many times did you see him Y
A. I have forgotten exactly. I saw him two or three times
for dressing it.
·
Q. What was your bill for services rendered 1
A. I have forg·otten.
Q. Was it as much as $3.001
A. I couldn't tell you to save my life, I guess it was. I
haven't any idea now.
Q. You don't know what it wasf
A. I haven't the slightest idea. He probably could tell
you.
Q. Well, he says he doesn't know, either. He thought it
was a certain amount, but he wouldn't be certain. You don't
know what it was either?
A. No, I haven't a.nv idea.
Q. Would you have
record of itf
A. I probahly would at I10111e. It w·asn't very
pag·e 108 ~ heavy.
Q. You saw him two or three tiniest
A.. Yes, I think so.
Q. Are you certain wI1ether you took one stitch or two
stitches!
A. I couldn't say now to save my life. He was treat;ed ·
as a patient at the· hoApital, and ordinarily they don't keep
any record on that.
Q. Are you on emergency out there at the hospital, or were
you on March 16, 19401
A .. I happened to lie thcrP.. I don't think I was particularly on emerg·ency duty.
Q. Were you there when ~frs. Yick was brought in?
.A.. Yes, sir.
Q. Were you called on to treat her?
..A.. Yes. sir.
Q. Wbat was the nature and extent of her injuries?
A. She had numerous contusions or bruises, and she had a
frnctnr~ of her right clavicle or collar bone.
Q. Let us find out about her injuries. Were they as severe
aa Mr. Moore's?
.A. As I recall, she diclu 't have any actual cut. Is it all
right to read this ?

a
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Dr. E. 8. Jones.
Q. It is as far as I am concetrn~d.
pnge 109

~

Mr. Holt: Yes.
The Court: Yes, p;o ahead.

A. This was done at the time. Numerous contusions, considerable nervous shock, rather severe pain in the region of
the right shouldC?l'. It do~sn 't say anything about any la.cerations. and as I recall it she didn't have any stitches taken,
wl1ich was probably the difference between hers and Mr.
Moore's, because he had an open cut.

By Mr. Kearney:
Q. You say she bad pain in the shoulder?
A. SLe had a pain 9ver the fractured clavicle.
Q. You sav she had a fractured shoulder T
A. She had a fractured clavicle.
Q. "\¥here is that t
A. It rurni from the micld!e line of t11e chest over the top
of tbe shoulder.
Q. And this fracture was in what location?
A. It was fractured according to the X-Ray report here,
frncture of the outer edge of the clavicle, that means the
outer third of it.
Q. "\Vhat treatment waP. administered as far as Mrs. Vick
was concerned?
A. We made her as romfortable as possible, gave her
some opiates for thn pain, and immobilized her shoulder,
and she was then tul'llccl over to Dr. vVI1eeldon, who appfo.Jd
a. cast.
page 110 ~ Q. How long waR she in the hospital 1
.A. Sh<' was in the hospital from March 16th
and wag dischargerl on March 21st.
Q. Was she dischcu·g·0d on the 21st or the 22nd?
A. "\Ve hoth seem to agree here it was the 21st.
Q. What treatment wa8 given her during the time she was
in tbc l1ospital?
A. As T snid, her arm was first immobilized, we strapped
it, as I recall it, and we g·ave lier opiates or morphine for
the pain, sedatives for her nervousness, and put an ice bag
on her shoulder, and, as I said, turned her over to Dr. Wheeldon later on, who applied this cast.
Q. "\\Tb.at kind of a cast did he apply7
A. He applied a cast to that part of the body, the low,~r
arm, so she had it up in that position (indicating).
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Dr. E. 8. Jones.
Q. How long was that cast on?
A. Dr. Wheeldon treated her five, maybe six weeks. He
was the one who took over the treatment later on. I did see
her on the street several times.
Q. You never saw her any more after you turned her over
to Dr. ·wheeldon?
A. Not for that.
Q. That is what I mean, professionally?
· A. No. sir.
Q. What was your bill for services in that case '1
A. I don't know for sure. She was Dr. ·wheelpage 111 ~ don 's patient and he probably sent her a bill. We
worked together on these.
Q. Do you know whether she has any permanent disability
as a result of that fractured collar bone?
A. I don't believe she has much. She probablv has a little
irregularity on her collar bone, but I think she will regain
the mie of the shoulder.
Q. Do you believe or not that she will regain her motion 1
A. There may be some irregularity there in the shape of
it.
Q. What would be the state of irregularity? ·
A. It wouldn't look as well as the other one.
Q. vVould it result in anv limitation of motion f
A. I don 't believe so. ..
Q. Was this fracture rig·ht on the joint l
A. It was inside the joint, according· to Dr. "\Vheelclon 's
statement here, '' The patient has a fracture at the distal
end of the right clavicle.'' That means the outside of the
joint. He doesn't say anytl1ing· about it being into the joint.
Q. How long· after you take an arm out of u cast' such as.
the one you sa.y Mrs. Vick ~ad hers in would it be before you
had ordinarv use of the arm?
page 112 ~ A. It certainly would be several weeks probably.
Q. Would there be much pain attached to an injury of the
nature of Mrs. Vick's?
'
,
A. Yes, considerable, probably there was some for several
months afterwards.
Q. Would she be subject to th<:' same painful condition, or
run n temperature? .
·
A. l\fost" of them do.
Q. A.s tlw injury such as :\fr. :Moore had f
A. Yes, sir.
Q. Only hers would be more apt to be aggrayatecl ~?

I

/,
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Linwood JVallace.

A.. Of course, she had a more serious injury than he had.
If; would probably be a little worse.
Q. Do you know how many time·s .you saw her¥
A. I saw her every day she was in the hospital, probably
twice a day. She was in the hospital five days. I saw her
ten times· then, and I saw her two or three times after that.
Q. Would she come to your office or would you go to her ·
home!
A. I mig·ht have been to the home once.. r don't recall
tha.t. I .saw her on the street several times.

RE-DIRECT EXAMINATION.
By Mr. Holt:
Q. Has there been a cure effected in Mrs.
page 113 ~ Vick's case?
·
A. As far as I know there has been.
Q. When do you recall was the last time you saw her?
A. I don't recall when I saw her las.t. As I said, I saw
her once or twice on the street, and I have seen her at het
borne on several occasions when I was called on bv one of the
men'lbers of her family, but Dr. Wheeldon is 11er· physician.
By Mr. Kearney:
Q. As I understand, there would be some disfiguremunt
there of the collar bone?
A.. Probably would be, yes.
Q. And that would be permanent?
A. Yes.. sir.

,v

LINWOOD ALLA:CE.
sworn on behalf of the plaintiff, testifie£1 as follows:

By Mr. Holt:
Q. Your name is Linwood Wallac.e1
A. Yes. sir.
Q. And you work for whom f
.A. Spratley Motor Company.
Q. You worked for them in 1940, did you not 1
page 114} A. Yes, sir.
Q. Did you have occasion to go to an accident
that occurred at the intersection of La Salle Avenue and
Kecoughtan Road on March 16, 1940, between the automobil.P.
driven by Mrs. Vick and one driven by Mr. Moore?
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Lfrl'wood Wallace .
.A.• Yes. sir, I did.
Q. Had the cars been moved at tlle time yon got there 1
A. I couldn't say whether they had been moved or not.
Q. Where were they located when you got there!
A. One was in a lady's yard on the corner of La Salle
Avenue and Kecoug·htan Road.
Q. Which corner?
.
A. Well, it was on the left corner going to the water.
Q. On La Salle Avenne?
A. That is right.
Q. Can you say whether it was on the nortl1, south, east
or west side?
A. Well, I don't know the directions up there:?.
Q. Suppose we say La Salle A venue runs north and south.
·what corner would tl1at be on 1
A. That would be on the east corner.
Q. That would be· the southeast or northeast 1
A. Well, ~t would be just about east there, that direction
you are talking about.
Q. Now, how far from ihe Kecoug·htan :Road was that
car?
page 115 ~ A. Well, I couldn't say the exact distance.
Q. Approximately?
.A.. It has been so long I don't just rem(lm be1· the distance
it was from there. In fact, I didn't pay a whole lot of attention to it.
Q. You don't know how far it was?
A. No, sir, I don't.
Q. Do you know where the other car was 1
.A.. No, I noticed the other car was setting· on the opposite
si.de of La Salle A venue1 but the distance I don !t know.
Q. Was it near the curb at that time t
.A. I think it seems to me it was pointing. to the ~urb.
Q. How long after the accident did you get there f
A. Practically everyone was gone when we got up there
with the wreck truck.
Q. You removed the automobile of Mrs. Vick:f
A. The Ford, yes.
Q. Was that on all four :wheels, or was it down on its
side!
A. I disremember now. I believe it was on all four wheels.
Q. And was setting in the yard on the corner there 1
A. That ie. right.
Q. Was it in the street or in the yarcl 1
puge 116 ~
A. It was in the yard.
J
I

J
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(No cross examination).
Plaintiff rests.
(The jury retired from the courtroom.)
Mr. Kearne}1 : If Your Honor please, I want to move to'
strike the evidence as far as the defend ant P. (}. Vick is concerned. He is named as a defendant in tl1e action in accord:mce with the statute. We filed a.n affidavit of 11011agency,_ and no ag·ency has be~n shown, and there is nothing·
to connect Mr. Vick with the accident in any way, nothing
J1as been shown to show that the f:lutomobile belonp;ed to him.
I understand that if we did not file an affidavit, they would
not have to prove it, but we have filed an affidavit~ vthich
throws the burden on them. Thore is no evidence that it
was his car, and there ha.~ been no evidence tlrnt Mrs. Vick
was on anv mission for him. The fact is it was Mr. Vick's
car. We ask that the evidence be stricken as far as ~fr. Vick
is concerned.
page 117 ~ Mr. Holt: I think that is probably correct, sir.
Tl~e Court: We will strike -the evidence as to
Mr. Vick. Vve will dismiss it as to J\'Ir. Vick.
(The jury returned to the courtroom.)

DE,],ENDANT'S EVIDENCE.
l\fRS. IR.MA VICK,
the defendant, being first duly sworn, testified as follows:

By Mr. Kearney:
Q. wm you please stnte your name and residence?
A. Irma Phillips Vick, 271 Victoria A venue.
Q. And, Mrs. Vick, how long have you been living in Hampton?
A. All my life.
Q. Mrs. Vick, were you driving an automobile that was
in collision with Rn automobile operated by Mr. Z. F. Moore
on the 16th of March t
A. I was.
Q. Let me ask you this, how long have you been driving
aJ1 automobile?
A. I have been driving an automobile for twenty-six years.
Q. Mrs. Vick, will you tell the jury just how this accident
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happened? .l4,irf:t, let me ask you what time of
page 118 ~ day it wa~?
.
.
.
A. It was around nme o'clock m the morning,
on Saturday.
Q. It was on Saturday?
A . .Saturday, ::M:arch 16th.
Q. What kind of a car were you driving¥
. .A. I was driving a Ford Tudor Sedan.
Q. A Ford?
A . .A Ford sedan.
Q. Is this picture here a picture of your car f .
A. That was mv car at that timn.
Q. Now, Mrs. Vick, let me ask you this. At the time of
the collision which direction were you going-?
A. I was going south on La ~alle A venue.
Q. And which direction was Mr. Moore g·oing?
A. Mr. Moore was going· east on Route 60.
Q. Now, will you tell the jury and the Court how this accident happened, and describe the operation of your car from
the time you left your home there f
A. Well, I left my home on the corner of Victoria Ave,nue and went down to Gardner's grocery and ordered my·
groceries .. Not being in a hurry, I just went around Newport
News Avenue and come through to La Salle Avenue, that was
what I was doing on La Salle Aven.ue, and I was going south
· on La Salle .Avenue. vYhen I came to the interpage 1.19 ~ section I stopped.
Q. Did you look.A. I came to a complete stop and looked first to my righr.
and then to my left, and I could see as far as the vacant lot
right in front-across from Henkel's, florist, which I should
say was about 150 yards, and I didn't see a car coming. I
put my car in gear and· started across the highway, and I
clidn 't see a car either way, and I was hit in the third lane,
and that is all I remember until I did come to on tho g-rouncl
approximately I would say-I know I asked for my child
and they told me she was all right, and then I kind of fainted
away again, and then I remember coming to, and my first
thought was of niy mother, and I asked someone not to call
my home.
Q. Your mother was in a precarious condition at that time,
was she not T
·
A. Yes, sir.
Q. She has since died Y
A. Yes, she was ill. Then I kind of drifted off, I didn't
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.know anything, and the next I knew the ambulance was there,
and one of the nurses asked me if my back hurt.
Q. Did you have any conversation with l\fr. Moore there
at the scene?
A. I didn't know who hit me. I didn't see .Mr. Moore. If
I did. I didn't reco~ize him.
page 120} Q. Did you say to-·Mr. Moore, '' Frenchy, I had
no idea I was going so fast''?
A. I most assuredlv did not. I didn't know he was there.
I didil 't know who hit me. I came to and I thought of my
child, and my second thought was about my mother, and ihcn
they a8ked me if my back hurt, and I said no, my shoulder.
Q. You stopped at the intersection · of Keccughtan Road
and La 1Salle Avenue. ·what was vonr destination f
A. I was going to the Boulevard: g·oing straight across to
thP. ·Boulevard.
Q. Now, did you make any movement of your car to the
rigl1t or to the left Y
·
A. No, I did not. I went straight across.
Q. What side of the highway were you driving on f
A. I was on the rig-ht-hand side of the big·hway, not up
against-not off the hard surface.
Q. You were on the l1ard surface?
A. I was on the ·hard surface, yes, sir.
Q. And you were driving on the right-hand side of the
road!
A. On the right-hand side.
Q. ·what side were you on when you were hiU
· A. I wa:;:; on the right, the rigl1t-hand side.
Q. How far across Kecoug·htan Road had yon gotten t
A. I was in the third lane when mv car was
pag·e 121 } hit.
.,
Q. Was your entire car in that lane, or just the
front part, or the rear part of iU
A. The front part was over the third lane an<l the rear
of it was in the third lane when it was hit.
·
Q. What part of your car was struck?
A. The center, I would say, right on the c101)1'.
Q. You had one door on each side, is that right?
A. That is right, yes, sir.
Q. When you were strnc.lr, did you stay in tlrnt car or were
you thrown out?
A. I was thr°'vn out.
Q. You were knocked unconscious?
A. I was lmocked unconscious.
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Q.. You ·came to while you were lying out on the road, yon
sayf
A. Yes, sir, I clid.
Q. What was your condition when you were able to remember anything with reference to your injuries T
A. My arm was just aching awful I had an a"rful lot of
pain.

q.

Could yon move your arm?

.A.. No, I couldn't move it.
Q. Do yon remember these g·entlemcn from the '\Yytl1e Fire
Department coming there and rendering· first aicH
.A.. No, I do not.
pag·e 122 ~ Q. You don't remember being h.1 tI1c ambulance
and being taken to the l1ospital ·y
A. Yes, I remember Fred and the nurse at the ambulance.
Q. He is the man that drives the ambulancet
A. From the Dixie Hospital.
Q. "When you got over there just tell the jury what occut·red f
A. Well, they took me in the receiving room there, in the
emergency room, and I saw Dr. Jones and I expressed the
opinion that I was glad he was there, and he looked me over,
ancl then I must have fainted away and th~u come back to
consciousness, that is the way I was most of the time, I would
come to and then fade away, and then the next time I came
to Mr. Vick was over there and I was in the .X-Hay l'()Om.
(J. '\Vell, what injurieB did you receive in the acciclcuU
A. I received a fracture in my right shoulder.
Q. .And what else?
.lL And shock, and I was terribly ncrvou~, of course, and
had this awful pain. I just didn't know what I was saying
hardly, they had to give me something to quiet me.
Q. How long did you stay at the hospital 1
A. I stayed at tl1e hospital five days.
Q. And then what did yon do?
A. Then I went home, and of course I was in
page 123 ~ this cast from my '!aist above my hips all the way
np to here (indicatmg) and my a11n was strapped
up.

Q. How was your arm strapped 1 I mean in what position;
would you indicate?
A. .Like tbis (indicating) .
Q. Your arm was up like this?
A. Yes, sir.
(J. And the cast was from where 1
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.1.\.. From below my hips all the way, my body was in a
cast and it was vcrv dis:rn:re(-)ahle.
Q. How long were you in that cast? ,
A. For six weeks.
Q. ·when did they put the cast on?
.A.• I was hurt on Saturday, and they put the cast on Monday morning.
Q. And it stayed on for six weeks?
A. It staved on for six weeks.
Q. During· any part of that six weeks were you in bed 1
A. I would have to lie down to rest., it was so uncomfortable. I had to lie down each day, it was so uncomfortable
I couldn't sit lJP· That was the most relief I ,vould get. It
was awful.
Q. How long after that was it before you could use your
arm, your right .arm?
·
A. It was three weeks before I could-I
page 1.24 ~ couldn't raise my arm straig·ht up for three weeks
after my arm was out of the cast.
Q. Was there any pain attached to it after the cast was
taken offi
A. There was when you fried to reach up, of course. When
it first came out I couldn't do it that far, and then I exerdsed all I could and finally I A'Ot jt so I could move it.
Q. .How long did it lJ')ther you after the accidenU
A. After the accidentf
Q. Yes.
A. It was in a cast nine weeks altogether.
Q. It was in tl1e cast nine weeks?
.A.. Six weeks, and it took me three weeks to loosen it up
and get it so I could reach my face and comb my hair.
Q. How long· was it before you g-ot full use of your arm
back, or clo you have the full use of it now?
A. Oh, yes, I have full use of it now, but I would say it
was more than two months before I could use it as I ever
did.
q...Well, now, during· the time that you were in this case
· from below your hips up to yonr neck, clid you have any personal attendant or anybody to look after you?
X.. I had to have a personal maid. I couldn't bathe myself
or comb my hair, and I couldn't dress myself.
·
page 125 ~ Q. Did you employ one?
A. I had to, my motl1er was an invalid, and we
were out there together, I had to have two in the home.
Q. Whom did you employ?
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A. Florence "'\Vatson.
Q. A colored g;irH
A. Yes, a colored woman.
Q. What did you pay her?
A. $7.00 a week.
Q. How many weeks was it necessary for her to be em·
ployed by you because of this accident?
A. She was working for me a half day when I was hurt,
and I had to keep her on all day after that. I couldn't give
her anything. I had a half-day's service before the ·aooi<lent, and then I kept her all day, and then at fkst I had an
extra girl in to help until she had the regular routine of
the house down. Mv mother was an invalid.

Q.

YOU

had to get another girl?

A. Yes, and a visiting nurse, too.
Q. How long was it necessary for you to employ anyone
on account of the injury?
A. For nine weeks.
Q. .And what did you pay her a week Y
A. $7 .00 a week.
.
Q. Now, you say you were in the hospital for
page 126 } five or six days, do you remember?
A. I dcn't know whether I went home 011
· ·Thursday afternoon or Friday morning, it was either one of
the two. Dr. ,Jones savs Thursdav. I know I was home on
Good 141 riday.
Q. I hand you ·a bill here dated March 21, 1940, that shows
it was paid on April 1, l!l40, and shows si..""r days at $5.00 a
day from March 16th to March 22nd, $30.00; dressings aud
cast, $11.50; medication, $3.00; laboratory charges, $2.fiO;
X-Ray, $10.00, making a total of $57.00. Is that the bill fur
services that were rendered you at the hospital?
A. That is rig·ht.
Q. And you paid that, did you 1,
A. Yes, sir.
Q. Did you get a bill from Dr. ,vheeldon :for his services?
A. Yes, sir.
Q. Has that been paid Y
A. Yes, sir.
Q. What was the amount of his bilH
A. $100.00.
Q. Is this the bill for his services?
A. That is correct.
Q. Have you gotten a statement from Dr. Howell and Dr.·.
Jones for the services rendered by them, Mrs. Vick?
w

w
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A. If I did, 1\fr. Kearney, it was in with the
page 127} family. The doctors came a.round to onr home.
I don't believe I' lmd .any extra bill from them for
this parti~ular case.
Q. You don't lmow whether it is in-eluded in Dr. Wheel:don' s hill 1
A. No, I do not. I 'do not know whether it is included in
there or not.
Q. Is tbere any disfigurement to any part of your collar
bone there at this time?
.A. Well, there .is a Alight ridge. You can n.otice my
shoulder. There is just a little ridge there where the break
was. You can see it, but it doesn't hurt.
Q. As you came down La Salle Avenue .on this morning·,
.
who was in the car with yon?
.A. Hazel, my 12-year old daughter, was with me at the
time.
Q. There was no one else in your car?
A. No, sir.
Q. A bout how fast were you going as you drove down La
Halle Avenue T
A. ~ was going between 22 and 23 miles an l1qur, I would
say.
Q. Would that be the maximum or the minimum speed t
A. The maximum.
Q. The maximum?
· A. Yes.
' page 128 ~ Q. AR you came up to the intersection, you say
you stopped?'
A. I came to a complete stop an~l looked to my right and
looked to my left.
Q. "\Vere there any other cars approaching you on Kecoughtan Road?
A. I didn't see any car in sight.
Q. What gear .did you put your car in crossing the highway?
· A. I put it in first gear.
Q. Do you know what gear the car was in when the impact
took place?
A. I couldn't tell you to save my life. I had cha.nged to
first gear, I am sure.
Q. ·ho you know what speed yon were going as you crossed
the highway there?
.A. I couldn't.have be~n going any more than 1o·or 15· miles
an hour, could I., changmg· the gears?

'.
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Q. In your opinion, about what was the speed you were
goingY What estimate would you make that you were go·fogf

A. 12 miles.
Q. Now, let me ask you this. What pa rt of the intersection did.-the accident take place aU Now, take these cars,
if yon will, and use this intersection as the space:
page 129 ~ in here Y
·
A. This is the Ford, my car, going; sonth on
La Salle Avenue, and· this is Mr. :Moore's car going· east in
Kecoughtan Road. I came to the stop and looked and didn't
see anyone, I put my car in. gear and was, I would say, i!l
that position when his car hit mine (indicating).
Q. When you were struck were you on the right-hand side
o-r the left-hand side of La Salle Avenue g·oing south?
A. I was on the right-hand side of La Salle Avenue.
Q. The right-hand side~
A. Yes, sir.

Recess until 2 o'clock P. M.
AFTERNOON SESSION.
Mr. Kearnev: ·we have 1\fr. Chevne here who took these
pfotures, and counsel for plaintiff and I have agTeed that Mr.
Cheyne will testify they were taken of the Vick car and
Moore car on April 2, 1940.
The Court: Let the record show that.
,page 130 ~

MRS. IRMA VICK,
on the stand.
· CROSS EXAMINATION.

Bv Mr. Holt:
·Q. :M:rs. Vick, I understood you to testify that
your car to a complete stop at the intersection
Avenue and K ecouglltan Road?
A. That is right, I did.
Q. And you looked in both directions along
Road before proceeding 1
A. I did.
"
Q. How far could you see up the Kecoughtan
west?

you bronghi
of La SaUe
Kecoughtan
Road to the
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A. To my right,
Q.
A.
that.
Q.
A.

tltat would bei
Yes.
I would say about 100 yards, 125 yards, something iike

About 125?
Yards, I would say.
Q. You were up to the intersect.ion of Kecoughtan Road
and La Salle A venue when you stopped 1
·
A. Yes, sir.
Q. In other words, the stop sign I believe is just abol:!-t the
corner?
A. Yes, sir.
Q. And you were inside that on La Salle Avepage 131 ~ nue, is that correct?
A. Yes, m~T car was inside that, but looking
baclr-I had to look back of the stop sign to look down to
my ri~ht to see.
Q. You didn't see Mr. :Moore's car approaching·?
A. I did not.
Q. Piel you see l\fr. 1\foore at any time until after the nc~
cident?
A. I did not.
Q. Do you wear glasses?
A. No, I do not, only for reading. I have to have glasses
when I read.
Q. Are you familiar with Rampton Roads A.venue¥
A. Yes, sir.
Q. You know there is a curve there at that road1
A. Yes, sir.
Q. As a matter of fact, from the intersection of La Salle
A venue looking to the west, can't you see all the way to
Hampton Roads Avenue 1
A. Not from where my car was, you couldn't. There is a
slight turn there.
Q. I want to make myself clear. Assuming· that your car
,vai:: up there (indicating) to the intersection, and when I
speak of the intersection I mean the prolong·ation of the lines
of the curb.
page 132 ~ A. Yes, sir.
Q. If you were the.re, couldn't you see up to
Hampton Roads A venue t
A. No, sir.
Q. What was there to obRtruct your view?
A. If I remember, there is a house there and Renkel's,
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the florist, and all that. You couldn't even see Hampton
Roads Avenue unless you were in the intersection. I was
back in there (indicating).
Q. Isn't this house about 50 feet from the curb?
.A.. There wasn't anv curb there.
Q. vVell, I will say the edge of the road then Y
.A.. It seems to me it would be farther than that.
Q. Farther than that back1
.A.. Yes. I don't mean back from Kecouu-htan Road. I
mean back from La Salle, this way (indicating).
Q. Wasn't it 50 feet back from Kecoug~tan Road Y
A. What, the house Y
Q. Yes .

.A.. I don't think so. It don't seem to me that it would
be that far.
Q. As I understand your testimony, when yon stopped
there and you looked to the right and you looked to the left,
you saw no automobile?
·
I

A. No..

.

Q. And you started across the Kecoughtan
Road?
A. That is right.
Q. Which was a 3-lane road 0{
.A.. Yes.
Q. The· hard surfaee.d portion, I believe, it was testified,
was about 31 feet. Had you arrived at the hard surfaced
portion of the Keeoughtau Road when you stopped?
p::t.ge 133 }

A. No.

<J. How far away from it werfl you Y
.A., 12 or 15 feet from it. vvl1en I stopped, you mean f
Q. Yes.
A. When I stopped.
Q. I believe that the shoulder it has been testified to was
6¥.2 · feet on either side. Were you beyond that? In othee
words, did you stop beyond the intersection or did you stop
P.t the intersection?
A. I stopped before I had gotten to the intersection.
Q. How far back?
A. 15 feet from the hard surface.
Q. 15 feet from the hard surface?
A. Yes.
Q. ·So you stopped about 8 feet from the actual intersec·
tion Y
A. Yes, sir.
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Q. Had you been up to the intersection!
A. No.
Q. I am asking you, if you had been up to the
intersection and stopped and looked, would you have been
able to see Hampton Roads Avenue, or a distance of about
five blocks?
·
A. I don't lmow.. I hacln 't been up that far. I can't
swer that1 becausP. I wa.sn 't up that fa.r.
·
Q. Now, I believe that you testified that you were thrown
out of Jrour car. Do you know which side of your car yoµ
were thrown out of?
A. No.
Q. Do you know which side your young child was thrown
out ofY
A. I do not.
Q. Do you lmow how your automobile acted after the aceident, afterwards 1
A. No.
Q. Do you know where you were after the accident 1
A. ~To, sir, I didn't. I knew I was on a grass plot, that
was all.
Q. Do you k11ow where your automobile was?
A. No, I didn't even think of seeing the automobile.
Q. Do you recall seeing· the Moore car after that t
· .l\.. No, I do not. I didn't recognize anybody, only I know
someone spoke to me.
Q. You heard tl1e testimony of Mr. Moo1·e,
11age 135 } who said you turned to him and said,
page 134 }

an-

''Frenehv-"
l\.. J didn't say Frenchy.
Q. Don't you know him by that name?
A. I know him by that name, but I didn't call his name
because I didn't recognize him. I didn't know he hit me
until after I was in the hospital.
Q. In other words, you never saw any automobile at all
until a.f~er you were hit?
.A.• After I was hit.
Q. tSo you don't know wl1ether Mr. Moore was coming
down the Kecoughtan Road, or coming up La. Salle Avenue,
or where 11e was coming- from,.
.
A. He must have been going east on Kecoughtan Road,
from the wav he hit me.
Q. I say yon don't know that¥
A. No, I don't. I didn't see his car.
Q. It was a clear day, was it not?
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· A. Yes, sir.
Q. The sun shiningf
A. 1\.s wen as I remember, it was ..
(~. The wc~ther cold I
A. Yes, it was.
. Q. The: road surface clear Y
A. Yes, sir.
Q. Were there any other automobiles along the
page 136 ~ highway at that time 1
'
·
A. I didn't i;ee anv of them.
Q. were thei·e any obstructions in the highway to prevent
your view in either direction¥
A, No.
Q. Now, I believe you said that you looked up to the right
and you saw up as far as the vacant lot in front of Henkel 'st
A. Henkel 's, that is right.
Q. Will you tell the Court how far in your opinion that
di.stance is f
I

Mr. Kearney: I object to ·the q1iestio~.
The Court : I dicln 't catch the question.
:M:r. Holt: She testified that s]1e looked and could see as
far as Henkel 's, the vacant lot ac1!0SR from Henkel 's, and
I asked her how far from the intersection that lot was. .
The Court: If she knows.
Mr. Kearney: My objection is that she stated it twice!
The Court: Mv recollection is that she stated· it at least
opee, lmt you may ask her~
A. 125 yards.

Mr. Holt: Just so the Court may understand my position,
she testified on direct examination about Henkel 's
page 137 ~ lot. Subseque11tly, she said she could see about
125 vards. I want to know whether or not she
·
looked as far as .. she could see.
The Witness: I did. 125 yards, that is my estimate.
'rhe Court: In your examination in chief you stated t1mt
as the point to which you could see.
nfr. Kearney: She answered the question on cross. examinrition, sir.
By Mr. Holt:
Q. What model car was your automobile?
A. It was a Ford Tudor Sedan, '36.
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Q. Now, I didn't quite understand where you were going
at the timef
A. I was going to Newport News, in shopping for my
daughter.
Q. You were going straight down La Salle Avenue?
A. That is right, to t)Je Boulevard.
Q. It wasn't your intention to turn onto the Kecoughtan
Road?
A. It was not.
Q. You said that you were required to have a girl to work
for vou a full dav where vou had been working her. a halfdayt
·
·
·..
A. That is right.
Q. How much had you been paying her per
page 138 ~ week before that 1
A. $3.50.
<l And you increaRecl that to $7.00?
A. I increased it to $7.00 for the whole day.
Q. And that was required for a period o~ nine weeks, l
believe you said?
A. That is right.
Q. Did she likewise take care of your motl1er or assist you 1
A. No, I had a visiting nurse come in for my mother. ·
Mr. Kearney: So tl1at there will not be any dispute bGtween yon and me wh,:m we come to arg'Ue the case, she testified thnt an additional girl was hired. Do you understand
that?
Mr. Holt: I understood she said one additional other than
fhis.
~Phe Witness : Yes, but she didn't stav all the time. She
was hired when I was first hurt, because 'it was too much for
one gir1 to do right then.

Bv Mr. Holt:
~Q. How long was the additional girl on Y
A. ·well, she worked for about two weeks, and then later
on I had to have her in to do cleaning, to help out when this
one !.rirl couldn't do it a.11.
page 139 ~ Q. ·~How much did you pny hed
A. $1.50 a day. She worked by the day ..
Q. Did vou have her seven clays 8traight ·~
A. For 'the first two weeks I rlid, and then after that I
would have her Thursdnv and Fridav of each week.
Q. Do you have her now 1
•
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A. No.
Q. Had you had her before this time?
A. What do you mean, that same girU
Q. Yes.
A. No, she doesn't work f()r me now.
Q. I say had she worked for you prior to this time Y
A. Yes, sir.
·
Q. On days?
A. Yes, she. was a regu]ar--she came in to do cleaning.
That is what I had her for.
Q. And you had her again for that purpose, except you
had her to assist the other girl for a period of two weeks 1
A. Yes, and she had to help mother and do the things for
mother. I couldn't do anything.
Q. What is the first thing· that you knew after the collision?
A. I came to lying on the ground with a severe pain in my
shoulder, and then the first thiug I thought of was my child.
I asked, I says, '' Where is my child?'' I remempage 140 ~ her distinctly of doing that.
Q. After you started across the intersection
what was the first or last thing you knew of?
.A. Putting my car in ~ear.
·Q. And that. is the last thing· yon knew?
A. That is all I remember.

HAZEL VICK,
sworn on behalf of the defendant, testified as follows:
By Mr. Kearney:
Q. What is your name!
A.. Hazel Vick.
Q. What is your ag·e J
.A.. Fourteen.
Q. When were you fourteen f
.A.. .August 23, 1941.
Q. Were. you with your mother on the 16th of March, 1940,
when the automobile that she was driving was in an ncddcnt with that of Mr. Z. F. Moore?
A. Yes, sir.
Q. ·where were you riding· in your automobile?
A. Beside my mother, on the right side.
Q. What kind of a car were you in?
page 141 ~ A. A Ford, I swear I don't know what it is..
Q. Where did you get in that ear1
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A. Sir!
Q. Where did you g-et in that automobile?
..A• ..At home..
Q. At your home f
A. Yes. sir.
Q. .A.nd where were you living at that time 1
A. 271 Victoria Avenue.
Q. And where did you go after that'!
A. We went to a little store, at Gardner's, and got some
groceries and ordered the.m to be taken home, and then we
went around to La Salle Avenue and were going-w.as going
towards the Boulevard.
Q. Your mother was driving the. car and you were sitting
on the rig·ht-hand side· opposite her, is that right?
A. Yes, sir.
.
Q. Was your mother driviug fast or slow, or in what mail:uer was she driving as she came down La Salle Avenue!
A. She was going 25 miles an hour.
Q. You estimate that speed?
A". Yes. sir.
Q. Do you drive a car yotm,elf?
A. No, sir.
Q. Do you ride in one frequently?
page 142} A. Yes, sir.
Q. Well, now, did your mother go on across .
Kecoughtan Road, or did she stol) there before sbe went
iteross~ as she came up to that intersection?
A.. She stopped and looked bo~h ways, and then she didn't
see anything, so she went ri~ht on across.
Q. Did you look as you came up there f
.A.. No, sir.
'Q. You dicl not look?
A. No, sir.
Q. You say your mother <lic1 look?
A. Yes, sir.
Q. How do you know that, did you sec her look?
A. Yes, s~r, she always does~ and other times I know I do.
Q. All I want to know is what she did on that·occasiont
A. Yes, sir.
Q. Did she look on this occasion 7
A. Yes, sir.
Q. Then what did she do?
A. She put it in first, and then i;;econd, and when the front
wheels were across we were hit.
Q. On what side of the car was it hit!

S6i
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A. The right-hand side.
Q. The right-hand side °l
page 143 ~ A. Yes, sir.
Q. ·what happened to you f
A. Well, I rolled out of the car, and my mother was thrown,
and I was bruised np, and she had a broken shoulder.
Q. _What became of you after you were thrown out t Were
you thrown out of the car 1
.A. No, sir, I rolled out.
Q. You rolled out of the car=r
A. Yes, sir.
q. What became of yon then?
A. "\Nell, somebody let me get in their car because my finger
was bleeding, and then mother asked where I was, and they
told her I was in a car, and she told them not toQ. ·,vhere did you go after that?
A. Then I got in the ambulance.
Q. Did you go to the hospital°!
A. Yes, sir.
Q. With your mother!
A. Yes, sir.
Q. How long were you over there 1
A. Around a half an hour.
Q. You were discharg·ed there?
.l\.. Yes, sir, I went home with my father.

1

CROSS EXAMINATION.

Bv Mr. Holt:
·Q. Miss Vick, how old are you nowf
A. Fourteen.
Q. How old were you on March 16, 19401
A. Twelve vears old.
Q. Twelve years old?
A. Yes, sir.
Q. vVas it a clear day that da.yf
A. Yes, sir.
Q. Now, you were not lookin~, as I understood you to say,
yon didn't look 7 ·
.A. Yes. sir.
Q. Is that correct 1
A. Yes, sir.
Q·. Where were you thrown out of the car or rolled 011t,
as you have expressed.iH
.A.. Well, the ri~ht door was knocked-I think it was
page 144 ~

1

1

I

1

(
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knocked off, and I jm,t 1·r,Ued out.· I don't remember how,
because I was knocked out.
Q. Diel you see the car after you rolled out of it 1
A. Well, I glanced over th(.'.lre.
·
Q. And you knew Mr. Moore, did you f
.A. No, sir, I didn't know he hit me.
Q. I say, did you know l\'Ir. Moore i ·
A. Oh, yes.
Q. You knew who he was f
page 145 ~ A. Yes, sir.
Q. Now, did Mr. Moore come over to yonr
mother while she was on the ground f
A. No, I felt so bad I just looked, and I felt so bad I didn't
know what I was doing.

P. G. VICK,
sworn on behalf of the defendant, testified as follows:
By Mr. Kearney:
Q. You are Mr. P. G. Vickf
.A. Yes, sir.
Q. You are the husband of Mrs. Vick?
A. I am.
Q. Mr. Vick, what is your trade or occupation?
A. Automobile mechanie is my trade, and I have been
teaching· automobile mechanics for about eighteen years now.
Q. How long, ~ave you been eng·aged in the automobile business?
·
A. Since 1908.
Q. Where did you fir~t engage in that business?
.A. In South Carolina.
Q. What was your business at that time, what did you
dof
~

A. There wnsn 't anv automobile mechanics in
the beginning· of automobiles, and I just went to
work and was taught that way, like most of the first automobile mechanics.
Q. How lon.g· did you work as an automobile mechanic?
.A. From 1908 until I went to Hampton Institute jp 1921.
I was there about six months as a teacher, and I came ba0"'r
to towi;i, and then I returned to Hampton Institute and stayed
there until August 1st.
Q. ·where are you nowt
.
A. I am teaching at Camp Eustis.
Q. What are you teaching now 1

pa?'e 146
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A. Automobile mechanics.
Q. How long did you-teach automobile mechanics at Hampton Institute T
A. From August 1st, 1921, until December 1st, 1922, and
from February 15, 1925, to Augm;t 1st, 1940-41, this year.
Q. Before you went over to Hampton Institute as a teacher,
what were you engaged in. doing?
l1.. I was service manager off at Shackleford Auto Company here in Hampton.
Q. You were service manager for Shackleford Auto Company! ·
A. Yes, sir, ~nd I was with Shackleford in Newport News
.
before I came to Hampto1i, and I went to work
page 147 ~ for Harry in 1919, along· around May I guess it
was, and worked there until 1921, and in 1921 I
returned to him, December 1st, 1922, and ~tayed with him
until I returned to the school in February, 1925.
Q. What was your position at the school in 1925, until
August, 1941?
A. I was the instructor in the automobile mechanics department.
Q. This automobile Mrs. Vick was driving at the time of
the accident belonged to you, did it 0l
A. It did.
Q. What kind of a car was it,
A. A Ford; 1936 Tudor Sedan.
Q. What was th~ mechanical condition. of the car Y
A. Well, it was in good running condition. It hnd some
wear on it, of course. It was serviceable. In good mechanical
condition is what I would say. I l~sually try to keep my cars
that way.
Q. Now, by reason of your experience from 1908 until the
present time, are you familiar with the value of automobiles
of Lhe type and kind that yours was 7 I just want to know
whether you are or not Y
A. ·wen, I would say I am not, because I haven't been connected with the sales end of it enough to be familiar with the
value of automol)iles. . .
page 148 ~ Q. Are you familiar with the· repair costs of
·
damag·ed automobiles?
A. Yes, I have been doing auite. a bit of it.
Q. Well, now, you know nothing about tl1e impact?
A. No, sir, I know nothin.~ about the impact.
Q. Or the cause of the collision, is that right t
A. No, sir.

•

I
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Q. What was the .first knowledg·e you had of iU
A. Dr. Jones called me close to ten o'clock on l\Iarch 16th,
Saturday morning.
Q. Don't. tell what he said. That was the first kn.owledge
vou had?
• .A. That was the first knowledge I liad.
Q. What did you do when you got the message!
.A. I went over to the Dixie Hospital.
Q. And whom did you find there of your family!
.A. I found my wife and d~ughter there.
Q. Now, did you see your car later that day, Mr. Viek?
A. I did.
Q. Where was it 7
-~ It was in the back yard of Spratley-Rogers Motor Company.
.
Q. Vlill you take a look at these pictures here marked Exhibits ~'A" and "B ", and tell me if those pictures properly
show the damage to your car Y
A. They do.
page 149} Q. Let me ask you this, Mr. Vick. Did you
have an estimate made as to the damage to your
-0arY
A. I did.
Q. What was the amount of the damage to your car?

Mr. Holt : I understood the cross-claim was on behalf of
Mrs. Vick!
Mr. Kearney: That is right. All I am showing is the extent of the damage to the car.
The Court: For that reason it would be admissible.
By Mr. Kearney:
Q. What was the damage done to your car?
A. $300.00, as well as I remember, I had a statement we
got from the Spratley-Rogers Motor Company. As I remember, it was $308.00 or $312.00, as I remember it.
Q. Just tell the jury what damage was done to your carY
A. The impact underneath the door there on the righthand side carried the frame of the carQ. You take· that picture and point out to the jury where
the point of impact was T
l1.. This right in here, rig·ht on the frame. The body is
first, and the frame was rig·ht behind that, and that was carried to the driveshaft, the frame was .carried to the drive-
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shaft, and the driveshaft was bent, and one of
the axle housings.
Q. How far is it- from the frame to the driveshafU
··
A. Oh, I would make, an estimate of 12 or 14 inches.
. Q. The frame was knocked back against the driveshaft !
A. It twisted off the car body from the front of the car to
the back, and also as I remember now there wasn't a solid ,
glass left in the car. I don't think there was. I am not positive. The windshield was broken, and the glass on this side,
and I am quite sure the other gfass was broken, the tire
cover was gone, and the rear bumper was bent, and both of
those pictures will show you whereQ. With refer,ence to the front and rear, the extreme end
of the car, where would you say the point of impact was¥
A. I would say the point of impact was right under this
door and this section of the body here, sir.
Q~ Where would that be with reference to how far from
the front or the rear f
- A. Well, let's see, around 3% to 4 feet I imagine from
the front of the bumper, of course, right in here. Right as
you see this fender, that is its condition here.
Q. Is that door in the center of the cart
A. It is a Tudor sedan, and· it connects onto the front
door· post, what we used to call the dashboard, it is on the
cowl at the present time, and it looked like to me it struck
this fender here right on this rounded part back
page 151 ~ here on the back part of the front fender and
went into the door, and the heaviest point of impact was right at the bottom part of the door.
Q. Well, was the frame of ihat automobile repaired after
the accident?
A. No, the frame was in such a condition it wasn "t any
use to repair it.
Q. Let me ask you this. Diel you see Mr. Moore's car?
A. I saw Mr. Moore's car the same day down at Cosby
Motor Company.
Q. vVhat part of his car had been in collision with your
· cad
A. From what I could see of the impactpage 150

~

1\fr. Holt: I object to that question as it is put. I have no
objection to his testifying as to what part of the car was
injured, but I don't think this witness is in a position to say
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what part of his car was struck as a result of the collision.
The Court: He said it a few minutes ago.
Mr. Holt: Said what?
The Court: Where the imp~ct was.
Mr. Holt: Where the impact on his car was, yes, sir.
Mr. Kearney: I asked him where the point of
page 152 ~ impact was on the Moore car.
The Court: If he is in a position from his
knowledge of automobiles, I imagine he could state it.
Mr. Holt: .A.11 right, sir. We save the point .
.ll. So far as I could tell at that time, most of the impact
was in the front of the car, and the radiator had a hole
punched through it.

By l\fr. Kearney:
Q. In the front of the car?
A. Yes, sir.
Q. Now, l\ir. Vick, did you see l\Ir. Moore that day?
A. I did.
Q. Where did you see him f
A. Down at his place of business.
Q. Where is his place of business¥
A. I don't know what number it is. It is right. there at
the bank, not the Merchants National, but where the Bank
of Hampton was, next door, down tbe street on East Queen
Street.
Q. Did you talk with him in his place of business¥
A. I did.
Q. Was he working at that timeY
,
A. Yes, he was in there at that time behind the counter.
Q. And what time was thaU
page 153 ~ A. That was the latter part of the afternoon,
I would say five o'clock or five-thirty.
Q. And what day was that?
A. That was on the same day the accident happened, March
16th.
Q. Did vou go up to the scene of the accident?
A. I did.
Q. Were there .any marks there as a result of this accident?
A. There were.
Q. Did you make any measurements up there, l\fr. Vick?
What time did you go up there?
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A. It was around one o'clock in the afternoon, right after
I got my lunch.
Mr. Holt: I object to the witness testifying to any marks
when he got there that day after the accident occurred. Supposedly that happened around nine o'clock in the morning,
and he was not there.
The Court: He may testify to what he found there. It is
for the jury to determine whether they weie marks from
the cars or not.
'
Mr. Holt: You mean he may testify that the marks that
he found there were caused .by t4is collision Y
The Court: If he knows they were, yes, sir.
~

By Mr. Kearney:
Q. All right, sir, now did you go up· there and
make any measurements, Mr. Vick?
A. I did.
Q. What measurements did you make?
A. J measured La Salle A venue and also measured
Kecoughtan Road.
Q. What .width did you find La Salle Avenue?
A. 60 feet 4 inches, that is from curb to curb.
Q. Was there a hard surface in La Salle Avenue at. that
timeY
A. Not all the way.
· Q. Well, at the intersection or near the approach to the
intersection was there a hard surface there Y
· A. Approaching the intersection, the width of the Kecoughtan Road, there was some tar down there.
Q. You said a moment ago the hard surface wasn't all the
· way from curb to curM
.
A. Right. It is in. the center of the road. There is a space
on each side where they put in this curbing, clay or whatnot, and it was left there.
Q. Did you measure the hard surfaced portion on La Salle
Avenue?
A. I did.
.
Q. What was the width of that Y
page 155 ~ A. I have a little diagram I made of the thing
when I went up there.
·
page 154

Mr~ Kearney: I don't know if there would be any objection to introducing it in evidence.
Mr. Holt: I have no objection to his refe~ring to it.
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:Sy Mr. Kearney:
Q. You may look at it and say.

.
.A. The hard surface on the Kecoughtan Road is 30 feet.
Q. What was the width of the Kecoughtan Road 7
A. The width of Kecoughtan Road, 42 feet 8 inches, and
the hard surface on La Salle .A.venue was 37 feet.
Q. Where was that with reference to the street, to one
side?
·
A. No, it was in the center.
Q. In the center?
A. I wouldn't say whether it was exactly in the center or
not, but it was as near the center as they could do a job of
that kind, I guess.
Q. When you got up there were there any marks there to
indicate that an accident had occurred there recently?
.A.. There were.
Q. What marks were there!
.
.A.. There wete marks of tires being scuffled on the road
.
sideways, and there were marks where the brakes
page 156 } was applied to the car for stopping going straig·ht
down the road.
Q. iNow, could you tell what cars made those marks?
A.· Well, the one that was coming from La .Salle, going
down La Salle, I don't know whether they were going north
or south, as far as that goes, but the one that was in line with
La Salle Avenue and traveling east on La Salle Avenue
was shoved sideways, and you know when a car is shoved
sideways it will make a different mark from sliding the wheel
with your brakes, and it was kind of at an angle off the third
lane.
Q. ·what part of the intersection was that in Y
A. That was in the third lane on the Kecoughtan Road on
the southerly side of the Kecoughtan Road, but it is over
the center of the La Salle Avenue on the right or west side,
as you might want to call it.
.
Q. The marks then started on the southwest side, and in
which direction did they goY
A. They kind of went to the south, towards the corner
where the house is over there, this big white house on ihe
southeast corner of La Salle Avenue.
Q. Where were the brake marks f
A. The brake marks were in the third lane of Kecoughtan
Road, on the south side.
Q. And what part of La Salle .A.venue were they on, were
.they on the east side or the west side 7
·
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page 157 ~

A. They were on the west side of La Salle
Avenue, or part of them were. Of course, they
tapered off to the side, but the beginning of them was justthe left hind wheels was just over the center lane on the
right-hand. side of the road.
Q. Could you fix the point of impact there from th?se
marks, Mr. Vick!
A. Well, I think I could give you pretty near it, as far as
that goes.
Q. Where was it!
A. What is thatt
Q. Where was the point of impact 1
A. The point of impact on the road 1
Q. Yes, where the two cars struck?
Mr. Holt: I can't see how a man who was not there can
put the point of impact, when he doesn't know whether the
car was going north or south _by the skid marks.
The Court: He can state what he saw there.
Mr. Holt: He is stating the point of impact.
The Court: I. will let lum state where the marks he saw
there were, their relation to each other. As to stating where
those cars caine together, any more than to state wher~ the
marks were, I do not think that is proper. .

, pag·e 158

~

By Mt. Kearney:
.
.
Q. Will you state where the marks were there f
A. The marks that were g·oing sideways or ski_dding from
being pushed sideways, there were four of them, the car that
was going- to an angle-that is, the right wheels or at least
the ones next to the center of the road, started before the
center of La Salle Avenue.
Q. Would that be on the east or west side of La Salle
Avenue?
A. It would be on the west side of La Salle Avenue, and
the others were-started to slide after the point of impact,
as far as I could tell.
M:r. Holt: I object. to that.
The Court: I am not going to let him state where the point
of impact was, because he was not there and he does not
know about that, but I will let him state just exactly where
he found the tracks.
Mr. Kearney: He stated that.
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CROSS EXAMINATION.
ByM~H~:
Q. Did you see the stop sign on La Salle A.venue?
A.. ·which one t
Q. Did you see any l
.A. I saw one broken off on the northeast-I mean southeast corner of La Salle A.venue.
page 159 ~ Q. Did you see one on the northwest corner Y
A. Yes, sir.
Q. ·when you saw those marks, there were four skid marks
of a car either going north or south on La Salle .Avenue, is
that correct¥
A. It was in the third lane of the Kecoughtan Road on the
southerly side, and it was on the westerly side of La Salle
A.venue, if you want to say that. If you take the center line,
there is three lanes, and in that time there were three white
lines in Kecoug·htan Road.
Q. There were three white lines t
A. I mean there is two white lines, a 3-lane hig·hway at
that time.
Q. · Now, Mr. Vick, were those four skid marks you saw in
a diagonal direction on the concrete¥
A. They were in the third lane there, and the ones on the
north-where thev started on the north-were over the second stripe on the "'Kecoughtan Road. The lines ran with the
Kecoug·htan Road.
Q. What I am trying· to ask you is this, you said there w.ere
four skid· marks.A. Four tires that skidded sidewise.
Q. In that direction or in the southwise direction?
A. In a southwest direction.
Q. And they were in a diagonal, in that way
page 160 ~ (indicating) Y
A. They were sliding in a southerly direction
there where they started, a southeasterly direction.
Q. And all four of those were on the concrete t
· A. I think at that particular time when they put tarvia
on La Salle Avenue, I think probably it was rather hard to
tell whether all four wheels was on the concrete at that
time.
·
·
Q. How could you tell a skid mark unless it was then on
t11 e concrete t
A. What¥
Q. If it .wasn't on the hard surface, how could you tell?
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A. Well, on this edge is hard surface, but concrete and
iarvia are two different things.
Q. I will say then was it on the 3-lanes, within the 3-lane Y
A. If you will let me demonstrate there, sir; we will take
the edge of 'this for the two white marks, and this is the outside one. These skid marks started· across like that, right
on off the concrete, the edges about that position, and slid
off towards the southeast corner of La Salle Avenue and
the Kecoughtan Road.
Q. What is the length of your automobile, Mr. Vick!
A. The length of it overall?
page 161 ~ Q. Yes.
A. I haven't measured it. I would say. it was.
about a 106- or 107-inch wheelbase. I don't have the exact
distance.
Q. 106- or 107-inch wheelbase f
A. Yes.
Q. It would be nine feet, is that correct!
A. That is about right.
Q. About nine feet?
A. Yes.
Q. And so if that mark showing in the third lane, that is
the right lane, was as much as how many inches Y
A. I don't know how many inches, but it was well on the
south side of the last white mark.
Q. It was?
A. It was well on the south side of it, yes, sir.
Q. The first mark was f
A. Yes, sir.
Q. If that is the case, it has been testified here by you and
also by other witnesses that the width of that road was only
31 feet, and a portion of that is nsed in these stripes, is it·
not?
·
A. Yes.
Q. How could the mark have been on the concrete hard
surface at all Y
page 162 ~ A. What could theQ. Well, sir, we have got two lines, you have
got a hard surface and there are two lines-this is to represent the white line?
A. Yes.
Q. You said these marks were well to the south of this line T
A. Yes.
Q. Now, I ask you if there is only 10 feet of hard surface
·
between that-
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A. I don't know how much hard surface-I mean white
line-because this was in where the hard surface of La Salle · ·
Avenue and the hard surface of Kecoughtan Road meet., and
you know sometimes when they mark these·
Q. Didn't I ask you in the beginning whether or not .the
marks were on the hard surface of the Kecoughtan Road., ,
and you answered yest
.
A. The hard surface of Kecoughtari Road and where they
intersect, yes.
.
Q. No, I didn't ask you that. I asked you if the four skid
marks were on the· hard surface of K~coughtan Road, and
you said yes, isn't that correct?
A. I said they started to skid south of the white line on
the road.
Q. About how far were they to the south of
page 163 } that white line 1
·
A. I didn't measure the exact distance, but
certainly a foot and a half or two feet.
Q. It is about a foot and a half or two feet from thaU

A. Yes.
Q. So that would put us over-that would only give us a
maximum of eight f eetf
A. A maximum of eig·ht feet from where?
Q. Over to the front of the other car i
A. That is right. .
Q. And your car would be over the edge of the Kecoughtan Road?
· A. Maybe it was.
Q. I say is that correct Y
A. I mean if it didn't have but eight feet, the other two
marks may have been a little bit over that concrete road
there.
Q. The other marks were over the hard surface of theKecoughtan Road and onto the hard surface of La Salle Avenue, is that correct, is that you testimony?
A. It is right hard to tell, like I have told you before, it
is right hard to tell just where that line crune there, because
of the fact that you know how this tarvia reaches over the
concrete at that point.
page 164 ~ Q. You come here and tell us there were marks
here of four tires?
A. Four .wheel marks, yes.
Q. And I want to locate where those four wheel marks
were?
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A. I am trying to tell you to the best of my knowledge.
Q. What is the length from the wheel, that is where it
strikes,. tp · where you say the impact wast
A. What" is t.ha t?
Q. What is the distance from where the front wheel strikes
the ground-in other words, your wheelbase is measured
from a perpendicular line there to a perpendicular line there,
isn't that correct?
A. Yes.
Q. That is 108 inches f
A. Yes.
Q. The length of your car is much in excess of that, isn't
it?
A. Yes.
Q. I want to know what is the distance between this point
and the point of impact 1
A. There is the heavy impact right there.
Q. How far is iU
A. That isn't over 12 or 14 inches, I wouldn't think.
Q. .So it is about 12 or 14 inches from the point
page 165 ~ of impactA. Wait. a minute. The wheel is 20---I mean
600 by 16-it is probably about 20 inches. I didn't think you
wanted the engineering specifications for this thing·, or I
would have it.
·
Q. You have seen :fit to come here as an expert on automobiles, I don't assume the jury is, and I know I am not.
The point of impact that you have designated on your car is
now according· to your testimony about 20 inches from where
the tire touches the gTound, is that correct?
A. Somewhere about that, yes. I haven't measured it. I
don't know.
Q. ·wen, sir, you saw it and that is .vour estimate¥
A. That is my estimate.
·
Q. And that is your opinion of it?
A. Yes.
Q. Now, looking at Mr. Moore's car, will you tell the jury
whether or not the bumper is off center?
A. The bumper is off center.
Q. It has been moved over to what side of the car?
A. Moved over to the right side of the car.
Q. So that something has moved it across the front of it,
is that correct!
A. Yes.
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Q. And if these two cars came together, where
did the impact· occur with respect to the front of
this one, to the right or left f
A. You couldn't tell by looking at the cars which side it
did come from.
Q. Well, if it hit on the right-hand side, it would move
the bumper to the left, wouldn't it 1
A, That is one evidence-yes, sir.
Q~ Now, I ask you to consider this. You have put an automobile within-it was eight feet over-in other words, it
is two feet off of this white line, is that correct?
·

page 166

~

Mr. Kearney: He hasn't put the automobile anywhere,
Your Honor. I object to it. I don't know whether counsel
. is trying· to confuse the jury or the witness, but he knows as
well as everybody else here knows who has been listening to
the case, La Salle Avenue runs into the hard surface on
Kecoughtan Road, and the street is 44 feet wide, and he keeps
making it 30-Mr. Holt: I have no intention of being unfair, and Mr.
Kearney knows it, but on the other hand this is cross examination and he has come here and made a tremendous
amount of statements in regard to those marks and conditions and specifications, and when I want to ask him the location of those marks with respect to the side of
page 167 ~ the road, I think I am entitled to do so.
Mr. Kearney: You are not entitled to use the
wrong figures.
.
The Court : What question do you want to ask?
Mr. Holt: He has testified the first marks were two feet
to the south of that white line on Kecoughtan Road.
The Witness: I didn't say two feet.
Mr. Holt: What did you say?
The Witness: I said they were well in the southern side
of the white line.
1\1:r. Holt: How far?
The ·witness : Well. we will put them a foot inside.
l\fr. Holt : You call that well inside 1
The Witness: Yes, sir.
By Mr. Holt:
Q. Then it is one foot distance between the, southerly white
line and the first car marks, is that correct?
A. That is true.
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Q. And the point of impact is about 20 inches to the north
of the other car mark, is that correct f
A. Yes.
Q. Now, if the car was struck on its left-hand side going
in an easterly direction on the Kecoughtan Road, it would
have had to have been completely off of the hard
page 168 ~ surface of the Kecoughtan Road in order to have
· struck that car at that point?
.
A. What is that, been completely off the Kecoughtan
RoadY
Q. Of all the right-hand side of it?
A. No, it wasn't off the Kecoughtan Road.
Q. Wouldn't it have had to hav:e been under your testimony?
A. No.
Q. Explain to us how- ·

Mr~ Kearney: I objec_t, Your Honor. Counsel asked him a
question that is confusing. He asked him was the car off the
road, and then he asked him to explain why it wasn't off
the road.
The Court: My instruction to the witness is that if he
doesn't understand the question, to say so and not answer
until he does.
Mr. Kearney: That is right, sh, but the question is improper. Then, if it wasn't off the road, .explain why.
The Court: If it is improper, the witness does not have to
answer it. If he doesn't understand it, he doesn't have to
answer it.
Mr. Kearney: I object to the question.

By Mr. Holt:
Q. Is the question clear to you?
.A.. It is not clear to me.
Q. I ,will ask again, assuming· this line as the two white
lines and the marks on the Kecoughtan Road.A.. It is not in proportion to the road, sir. You have to
allow something for shoulders, .because the concrete extends
out to thepa~e 169

~

~

Mr. Kearney: That is the fallacy of this thing.
The Court: Mr. Kearney, it has been testified that the
state highway was 44 feet, but at that time there was 30 feet
of it concrete. The southerly nine feet the state has since
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taken to make a 4-lane road., but at that time it was not in
use except perhaps as a shoulder, is that correct?
Mr. Kearney : No., they have taken ground on both sides,
and the street is much wider than that. The hard surface
-0ff of La Salle meets the hard surface off of Kecoughtan, so
that in the center of the intersection there was hard surface
.all the way across, 44 feet. That is the part I have been trying to get over here.
The Court: I didn't know that. I thought you were referring to the difference between the width of the Kecoughtan right-of-way and the width of the concrete.
page 170 } Mr. Kearney: That is my objection. The rightof-way of Kecoughtan R-oad was 44 feet, and
where La Salle Avenue hard surface met with Kecoughtan
hard surface it was 44 feet across Kecoughtan Road.
Mr. Holt: For a distance of 37 feet.
Mr. Kearney: That is eorrect. · Counsel is trying to .get
the witness to explain, using 30 feet instead of 44 feet.
Mr. Holt: In order that there may be no misunderstanding, let me say this. I am dealing with the hard surfaced
portion of Kecoughtan Road, which it has been testified was
31 ieet in width, that is from side to side.

J3y Mr. Holt:
Q. It has been testified that there were three lanes, that
that was split into three lanes?
A. Yes, sir.
Q. Now, you have placed tracks to the south?
A. That is right.
Q. Of the southerly white line, a distance south of approximately only two feet,· is that correct?
A. Yes, sir.
Q. That is correct, is iU·
A. That is correct, yes, sir.
Q. The other tracks still farther south were on
page 171 } the hard surface, according to yoµr testimonyf
A. On the hard surface, butQ. Of La Salle Avenue, is that correct?
A. If a car was that long, but it is hard to tell where the
corners there were, because it is wider at the corner, and the
corner is built up. It isn't a square corner by any means,
you know that.
Q. If the car wheels were 108 inches apart, and tp.is was
as much as two feet to the south of that line-A. I said about.
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Q. All right, about. Then this is when the front wheels
would be very nearly off the concrete, wouldn't they l
A. Very nearly off of the concrete, yes, sir.
Q. Of the Kecoughtan Road?
A.· Yes, hut that book you got there don't designate that
as the corner, because it would be to the corner of the road
outside.
·
·
Q. I am getting down to figuring up. I say in that case
it would be very nearly off, wouldn't it, and it would beas a matter of fact, if it was as much as two feet, it would
be one foot off, wouldn't it, is that right!
A. Yes.
Q. If your lines were only one foot to the south, it would
be on the edge of the concrete¥
A. Yes.
page 172 } Q. This mark would be on the edge of the concrete¥
A. Yes.
Q. N9w, measure back 20 inches, and if a car struck on
its left-hand side 20 inches back, the right-hand side of this
~ar striking would be off of the. concrete of the Kecoughtan
Road, wouldn't it!
A. It wouldn't be off the hard surface' of the Kecoughtan
.
Road at that point.
Q. I asked wouldn't it be off of the hard surface of the
Kecoughtan Road¥
A. I am speaking· about the roads there as they run in at
La Salle Avenue.
Q. I will ask you this way. If you extended-prolonged
the hard surface before you reach the intersection straight
through, it would be off the right-hand-the right-hand side
·
of this car would off of that line, wouldn't it f
A. I didn't measure it to thal extent, sir.
Q._ It is a matter of pure mathematics, isn't iU
A. I to]d you as near as I could where the cars were, and
I didn't measure how wide the other car was or anything
about it.
Q. I am not asking· that. I am asking you questions vou
testified to. I say if this lane is one foot to the south of your
white line, it throws the front of the car on the edge of the
concrete, doesn't it?
page 173 ~ A. That is right.
Q. And if this car is struck on its left-hand side
it is going to throw the right-hand side to the south of the
concrete, isn't it?
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A. To the south of the concrete 1
Q. Yes.
·
A. According to those lines it didn't throw it much to the
right-hand side.
Q. I didn't ask you that. I asked you a perfectly plain
question of fact you saw there.
A. I am trying to give you facts.
Q. If that struck thereA. I don't know what struck it or anything about it. I
know the line they had there, and the marks of the car that
11it my car were straight in, they didn't turn either one way
or the other, and about two feet after it hit my carQ. How do you know it hit your car?
A. I don't know it hit my car as far as the impact is concerned, but those marks there, the skid marks, were farther
west than the ones the brakes were applied on.
Q. How about in this area in which there was no concrete
or hard surface of La Salle A venue, were there any marks
there?
A. You could follow it on over to the curb.
Q. To the curbing?
page 174 ~ A. Yes.
Q. Was there curbing?
A. They just finished it up not very long.
Q. And where was your car?
A. I don't know where my car was, sir.
Q. Did you look on the lawn of Mr. Patrick, to the southeast!
A. There was some glass over there.
Q. How far was that glass from the intersection?
A. Possibly from the curbingQ. That is the c.urbing of La Salle Avenue!
A. La Salle A venue, it was probably 10 or J.5 feet.
Q. How far was it from the edge of the concrete of the
Kecoughtan Road Y
A. A little farther than that.
RE-DIRECT EXAMINATION.

By Mr. Kearney:
Q. Mr. Vick, we will take this area in here as being the
Kecoug·htan Road, you understand?
A. Yes, sir.
Q. And this as being La Salle .Avenue in the center where
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the concrete or the macadam of Kecoughtan Road meets the
concrete or macadam of La Salle A.venue Y
A.. Yes, sir.
Q. Does the hard surface run all the way across.
page 175 ~ theret
.
A. It runs all the way across.
Q. The whole 44 feet of Kecoughtan Road 7
. A. Yes, sir, it does.
DR. ROBERT H. WRIGHT,
.
sworn on behalf of the defendant, testified as follows:
By Mr. Kearney:
.
Q. Dr. Wright, at my request did you make an examination
of Mr. Moore on the 2nd of July, 1940?
A. July 3rd.
Q. Did you :find anything that impaired Mr. Moore's physical condition at that time Y
A. Anything that impaired his physical condition at that
time?
Q. Yes.
A. No.
Q. Did you find evidence of his having been in an accident?
A. I found a small scar just below the right knee.
Q. Would that affect him in any wayY
A. It was producing no symptoms at that time.
Q. Was it healed when you saw him Y
A. Perfectly healed, yes, sir.
page 176 }-

CROSS EXA!HNATION.

By Mr. Holt:
Q. You don't know what had caused that Y
.A. Only by what Mr. Moore told me.
Q. In your opinion · could it cause other trouble Y
A. Could what cause other trouble?
. Q. The injury to his leg, could it cause him suffering· or
would he have suffered when he got such an injury Y
.A. Well, at the time that I saw him the injury was healed.
At the time the injury occurred it was undoubtedly somewhat painful, it was right over the bone just below the knee.
Q. How long would you assume that that injury would
ea use pain Y
·
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A. Oh, I should say not more than a day or two.
Q. How about the use of his leg?
A. I feel quite certain there was never any impairment
· of the use of his leg.
Q. You didn't see it up until July, which was about three
or four months after the accident¥
A. The _.first time I saw it was on the 2nd or 3rd, I think
it was the 3rd of July, 1940.
Defendant rests.
page 177}

Mr. Holt: Now, if Your Honor please, I would
like to make a motion.
'

{The jury retired from the courtroom.)
Mr. Holt: At this time I wish to make a motion that the
cross-claim of Mrs. Vick be dismissed, and that the testimony
in so far as- her cross-claim is concerned be stricken. There
has been no evidence of negligence shown on the part of M-r.
l\,(oore by any of the witnesses, and .r submit that it should
not go to the jury on that testimony. 'fhe testimony of Mrs.
Vick herself to the fact that she never ·saw Mr. Moore at all,
that she looked up the road and never saw him, she didn't
know even that he had hit her, and the young lady who was
riding with her said she was not looking and that she never
knew he had struck her or what he had done one way or the
other, and Mr. Vick hasn't put on any evidence to even show
that he was not driving the car, and Mr. Moore's testimony
himself is to the effect that he was driving on the right-hand
side of the road at a lawful rate of speed on a regular arterial highway, that he applied his brakes to avoid the accident, and I submit there is no evidence on which it would be
proper for a verdict to be returned, and we do not
page 178 r think it should be submitted to the jury.
The Court: I will overrule the motion.
Mr. Holt: We save the point.
(The jury returned to the courtroom.)
Mr. Holt: I want to call M.1'- Moore back for one question.
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PL.AINTIFF'.S REBUTTAL EVIDENCE.
Z. F. MOORE,
1~ecalled in rebuttal, testified as follows:
By Mr. HQlt:
Q. You are familiar with the intersection of La Salle and
Kecoughtan Road f
A. Yes, sir.
Q. Looking from the intersection of La Salle Avenue wit.h
.Kecoug·htan Road-

Mr. Kearney: I object to this as not being in rebuttal.
Mr. Holt: I haven't finished the question.
By Mr. Holt:
Q. Looking at the intersection of La Salle Avenue with
the Kecoughtan Road, approaching Kecoug·htan Road on the
north side facing south, how far can you see to
page 179 ~ the west along the Kecoughtan Road?
Mr. Kearney: I object to the question as not being in rebuttal.
The Court: I do not think that is proper rebuttal.
:M:r. Holt: I want to show bv this witness that she had
come to the intersection, which she said in direction examination she had come to, and. if she had looked up she could
have seen beyond Henkel 's.
The Court: All that she attempted to testify to was that
she came up within six feet-that is approximately an estimate-15 feet from the edge of the concrete, which according to your calculation would put her back about six feet
from the curb line, that from there she could see a certain
distance. The only thing you would have to rebut was that
she could or could not see what she said she saw from that
point.
Mr. Holt: A.s I recall her te.stimony on direct examination
was that she came up to the intersection and stopped. I
want_ to show that when she came up to the intersection had
she looked she could have seen up to Hampton Roads Ave..:
nue. If she didn't look when she was 18 feet back, that is
a different story.
The Court : Her statement was that she was
page 180 ~ about 15 feet from the intersection when she
stopped and looked nnd saw no vehicles approachmg. I d·o not think this witness could rebut that.
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Mr._ Holt: I save the point, sir.
The Court: An exception may 1Je noted.
M:r. Holt: I renew the motion I made at the end of defendant's testimonv.
The Court: The motion is overruled.
!fr. Holt: I save-the point.
The Court: Exception noted.
Plaintiff rests.
Testimony closed.
(The jury retired to the jury room.)
page 181

~

INSrrRUCTIONS.

Mr. Kearney: In regard to instructions offered by plaintiff~ I wish to object to Instruction ·'A.'' for the reason, firsi.
that it fails to neg·ative nny question of contributory negligence, and further that it is argumentative certainly in the
first part. It is not proper in this case to give any instruction reciting· all of that. There ls no issue of that proposition as to wheth~r they are authorized to do it or not, it is
not denied, and the only purpose of that in there is to argue
the case in the instruction before the jury. That is down
to the point, "And if the jury believe from the evidence that
defendant, Vick failed to bring- her motor vehicle to a complete stop,'' that part aucl the bnlan~e of it is not objectionable, except that it doe~ not take into consideration the plaintiff's contributory neglig·m1ce as charged in the special plen
filed in this case, and we think borne out hy the evidence.
The Court: Add there to tl1at, :, And that Moore llimself
is free from neglip;ence. '' I do not recommend this form,
but I see no particular objer.tion to the first part there.
!fr: Kearney: vVe:~ except to giving the inpage 182 ~ struction as amended. I think that amendment
covers the objection in rog·ard to contributory
negligence, but I do not think it cures the other objection.

Plaintiff's A niended Instruction "'A" (Granted) :
'' The jury is instructed, that: the State Highway Commission is authorized by law, to classify, designate and mark
State highways and to provide. a uniform system of marking
:mrl signing all highways under the jurisdiction of this Statf:,
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and that such system of marking and signing shall correlate
wHh and so far as possible conform to the system adopted
in other States and that the driver of a motor vehicle, trailer,
or semi trailer is required by law to stop, slow down or regulate the speed of such motor vehicle, trailer or semi trailer to
aceord with requirements of the road sig'lls erected upon the
authority of the Highway Commission. And if the jury believe from the evidence that defendant, Vick failed to bring
her motor vehicle to a complete stop on La Salle Avenue in
accordance with the stop sign ·erected thereon by the Highwa.y Commission on the wester]y side~ of said La Salle Avenue, north of Kecoughtan Road and near the intersection
therewith of the Keconghtan Road, before entering the intersection of La Salle Avenue and Kecoughtan Road, then
the defendant is guilty of negligence, and the jury. shall find
for the plaintiff and assess his damages at an amount .sufficient to reimburse him for his loss sustained to
page 183 ~ both ·his person and his property by reason of
the collision resulting from such negligence by
the defendant, if the jury further believe that such negligence was the proximate cam:;e of the plaintiff, Moore's damages, and that Moore himself is free from negligence.''
l\fr. Kearney: I make the objection to Instruction "B"
tl1at it is improper and not the law, and fnrther that it is in
~onflict with Inst~·uction '' H'' bv the plaintiff, you say in
this they can assume, and in ''H" you say they cannot assume. I object to it' further because it fails to negative any
contributory negligence on the part of plaintiff, and further
tbat even thoug·h he had t11e right-of-way, it. was bis duty to
· keep a reasonable look-out and keep his car under reasonable control.
The Court: I will give that instruction, adding as I did
in the first instruction, ··If Moore himself was free from
negligence. ''
-Mr. Kearney: We object and except to the giving of the
instruction as amended.
·
Plaintiff's .Amended lnsfru,ction "B" (Granted):

'' T.be Court instructs the jury that the plaintiff, if lawfuJly driving· his automobile on the Kecoughtan Road, a primary hig·hway, had the rig·ht to assume that the defendant
·
,
driving her automobile and approaching said
page 184 ~ Kecougbtan Road along La Salle Avenue, a secondary highway, wou]d obey the 'stop' sign lawfully placed on said La Salle .A.venue at its said intersection
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with said Kecoughtan Road, and not only bring her car to a
-0omplete stop but also to look out for and observe approaching· -traffic on said Kecoughtan Road, before ente1'ing the intersection. ..And if the jury be.lie,re from the evidence that
ibe defendant failed to JJerform any of these duties then she
was guilty of negligence and if the jury further believe that
:any sucb negligence was tbe sole proximate cause of tbe
injuries of Moore; then the jnry shall find for the plaintiff,.
·.M:oore, if Moore himsolf was free from neglig·ence. ''
Mr. Kearney: We object to Instruction "C 1 ' because the
first part of that instruction is argmnentative.
The Court: I will not gi-ve that instruction.
Mr. Holt: We except to the Court's ruling because it is
our content~on that there was· a stop sign on the road, that·
it was a state road, and that as such it was necessary for
her to stop and to permit traffic approaching within 500 feet
to pass.

Pla,-intiff's Instruction "' D'' {Granted):
''The Court instructs tbe jury that under the laws of the.
State of Virginia, when two vehicles approach an intersection at approximately the same time at a lawful rate of speed,
·the vehicle approaching such intersection from
-page 185 } the rig-ht 11as tho rig·ht of way over the vehicle
approaching from the left; and if you believe
from the evidence in this cage that the Vick automobile and
the Moore automobile approached the intersection of La
Salle Avenue with the Kecougl1tan Road at approximately
the same time, and if you believe that the Moore car was
traveling at a law:ful rate of spe.ecl, then you are instructed
that the Moore automobile had the rig-ht of wav over tlae
Vick automobile, and if Mrs. Vick failed to yield" that right
of way and such failure on her part was tlie proximate cause ·
-of the collision,· then y9u nre instructed to return your verdict for the plaintiff, l\fr. i\foo1·e."
Mr. Kearney: I have no objection to Instruction "D".

Pla.intiff''s Instruction "E" {Granted):
"The Court instru~ts the jury that a driver of a.n automobile who is required to stop at- an intersection no .longer
bas the right of way~ and such right is then suspended and
remains suspended until he or she can proceed with reason-
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able·safetv. And if vou b11lieve from tl1e evidence that ther~
was a stop sign on La Salle A venue requiring Mrs. Vick to
stop. )ler automobile before the intersection with the KecoughtaA Road; then yon are further instructed that Mrs.
Vic~ had not the right. of way but that such rig;ht hacl been
suspended and it was her duty to yield the right of way to
vehicles on the Kecoughtan Road, including the
page 186 ~ automobile of M:r. Moore, until such time as shecould proceed with reasonable safety. And if
vou believe from the evidence that ]\fr~. Vick failed in this
~espect, then you should find for the plaintiff.''

Mr. Kearney: I object to Im~trnction "E", Your Honor,.
because it is our contention that the law puts the burden on
the p~rson approaching an arterial highway to stop and tv
remain stopped until he or she can proeeed with safety; that
the burden is on them to determin~ that such procedure can
be made with safetv.
I object to Instruction ''F", because there is no evidence
to support that instruction.
The Court: I will refuse that instrnction.
:Mr. Holt: I want to except to the Court's ruling, because
it is our contention that the conditions show that the car
of Vick was. traveling at a high speed, and due to the conditions then existing did not have a speed limit of 55 miles an
hour.
Mr. Kearney: I object to Instn1ction "G ", because that
is covered bv ''E''. '
.
The Court': I think it is much better expressed in Instruction "E ". I see no reason for giving it.
Mr. Holt: I save the point.
page 187 ~ Plaintiff's Instruction. G-1 (G-ranted):

''The Cot1rt instructs the jury that the driver of an auto.
mobile on a highway, in case an emergency is created bv a
motorist entering· such hig·hway without fault on the part of
· the driver of the first automobile on the highway, is only required to act in Ruch a manner as a man of reasonable prudence might have done, and his acts in so doing do not constitufo g·nilt or negligence on the part of such driver of the
automobile on such highway.''
Plaintiff's Instr·uction

u

H" (Granted):

'' The Court inst.ruets the jury that while a motorist ma v
owlina.rily assume that others using the highways will exer-
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cise ordinary care, it is the duty of one in charge of au
automobile driving upon ft public highway to look and see
anything· in the line of his or her vision which will nff ect
the uee of said highways, and "in case of accident he is presumed to have seen what he should and could have seen in
the proper performance of that duty.''
Pla,int·ilf 's I nstr'llction ' 'I''

(Gra·nted) :

'' The Court instructs the jury that in order for the defendant, Mrs. Vick to recover in this matter, it is necessary
ihat you believe ,that sl1e was free from neg·ligence and that
the plaintiff, :Moore was g·uilty of uegligence and that such
negligence was the sole pro:ximate cause of the injuries of
Mrs. Vick.''
page 188 ~ Defendant's Instritction No. 1 ( Granted) :

'' The Court instructs tbe jurv tlmt it is the dutv of tl1e
operator of every motor vel1icli to keep bis automobile under careful and proper control, having due reg·ard to th0
protection of life and property upon the high-way. The Court
further instructs the jury if you believe from the. evidence
that the plaintiff failed to operate his automobile in a reasonable, careful and prucfont manner upon the highway, then
such conduct may be considered hy the jury as competent evidence of the plaintiff's neglect.''
Defrmdant's Instruction No. 2 (Granted):

"The Court instructs the jury that if you believe from a
preponderance of the evidence that the plaintiff, Z. F. Moore,
negli~·ently drove into the intersection of Kecoughtan Road
and La Salle Avenue afier the defendant, Irma P. Vick, had
entered the intersection and was proceeding across the Kecoug·htan Road, after the said Irma P. Vick 1md come to a
EZtop: and that such action of the said Z. F. Moore, was the
proximate cause of the accident, then your verdict will b2
in favor of the defendant, Irma P. Vick against the plaintiff,
Z. F. Moore, and in such amount as yon feel will compensation
the defendant for injuries received by her."
Mr. Holt: I object, because there is no testimony to sustain it, and I also object to it on the ground that
page 189 ~ after the defendant, Irma P. Vick, had enterect
the intersection and was proceeding across Kecoughtan Road after said Irma P. Vick had come to a E1top,
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the mere fact that she had come to a stop, if she should have
seen this car, .that would not permit her to go across. In
other words, if she came to a stop and then went right in
the intersection in the faee of this oncoming traffic, that is
not negligence on the part of the plaintiff. If you are basing
it on the fact that he neg%rently drove into the intersection,
_the wording of it will tend to mislead the jury.
'rhe Court: I do not think it is a bad instruction. I will
.k'Tant it.
Mr. Holt: I save the point.
Defendant's Instritction No. 3 ((}ranted):

'' ~rhe Court instructs the jury that if. you fin cl the injulies
sustained by the defendant, Irma P. Vick, were through the
sole neg·ligence of the plaintiff, Z. F. Moore, and that the
defendant Irma P. Vick, is entitled to recm er for the injuries sustained bv her, in ascertaining the amount of damages that Irma P. Vick is entitled to the jury should take into
consideration the bodily ii;ijuries and disability sustained by
the defendant, if any, and the permanent and temporary
character thereof, the physical pain and mental
page 190 ~ anguish caused thereby, if any, the inconvenience caused to the defendant by said injuries, as
a result of the accident on the 16t.}1 day of March, 1940. The
jury should also take into consideration any amount expended or incuri·ed by the i:tairl Irma P. Vick for doctors;
treatment endeavoring to be relieved and cured of the injuries sustained by the said accident.''
1

Mr. Holt: I have no objection to Instruction No. 3.
Defendant's Instruction No. 4 (Granted):

"The Court instructs the jury that the mere fact that the
automobile driven by the defendant, Irma P. Vick, and the
car driven and owned by the plaintiff, Z. F. Moore, were in
collision raises no pre::mmption whatever that the defendant,
Irma P. Vick, was guilty of any negligence. but on the contrary the burden of proof is on the plaintiff throughout the
trial of this case to establish negligence on the part of the
clefendant by a preponderance of the evidence insofar as his
claim is concerned, lmt the burden is on the defendant to
s110w neg·ligence on the part of the. plaintiff. If you belieV(!
from the evidence that it is just aR probable that Irma P.
Vick was not negligent as that she was, or that the evidence
,vith respect thereto is evenly balanced., then the plaintiff
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bas not borne the burden of proof and cannot recover in
this case against Irma P. Vick and on the plaintiff's claim
against· Irma P. Vick you must find your verdict
page 191 } f~r the defendant.''
·
.
.
Defendant's lflstruction Nf!. 5 (Granted):

''The Court instructs the jury that it was the duty of the
plaintiff, .Z. F. Moore:
(a) To exercise reasonable care in the operation of liis
automobile.
(b) To keep a.nd maintain a proper lookout..
( c) To have his automobile at all times under proper con-

trol.
( d) To yield the right of wa.y to an automobile that had
~mtered an intersection of two highways ahead of him.
(e) To drive his automobile at a careful rate of speed, no
greater than was reasonable and proper, having due regard ·
to the traffic) surface and width of the highway and all other
conditions then existing.
(f) To apply his brakes whenever necessary in the exer".'
~i se of ordinary care.
And the Court further tells vou that the observance of
-each of the fore going duties was a continuing duty on the
part of the plaintiff.
If you believe from the evidence that the plaintiff failed
to observe any one or more of these duties and such failure
WRB the proximate ca.use of the collision, while the defend.nut. Irma P. Vick, was using ordinary care on her part, then
you cannot find a verdict fqr the plaintiff against
page 192 } the defendant, but your verdict should be in favor
of the clefeµdant against the plaintiff.''
'Mr. Holt: I am objecting to that for the same :ceason I
gave in my objection before, and that is there is no evidc.ace
to sustain the fact there.
The Court: I will grant the instruction.
Mr. Holt: I save an exceJ>tiou to that.
(Defendant's Instruction No. 6 was withdrawn.)
Defendant's Instritction No. 7 (Granted):

"The Court" instructs the jury that the driver of a motor
vehicle approaching, but not having entered an intersectioD;

114

Supreme Court of Appeals of Virginia

should yield the right of way to a vehicle within the intersection.''
Mr. Holt: I object to Instruction No. 7 for the same reason that- I did as to the last fair chance there is no evidence
that she was in the intersection. ,

Defendant's Instntction No.

8

(Granted):

'' The Court instrue.tE' the jury that if you believe from
tl1e evidence that the defendant, Irma P. Vick, was traveling
south on La Salle Avenue and as she came to the intersection of La Salle Avenue and Keconghtan Road she brought
her automobile to a complete stop and looked to the right
and then to the left and saw, or· by the exercise of 0rdinary
care could see no traffic that would interfere with
page 193 ~ her safety in cros~ing the K ecoughtan R-0ad,
·
then she had the right to proceed on across and
motor vehicles approachir:.g, but not having entered the in. tersection; should yield the right of way to her.7'
Mr. Holt: I also object to Instruction No. 8. Of course,
my objection to that would go the same as it did in the mo-

tion. I think there is no evidence to sustain it and it should
not ·be given.

Plaintiff's Insfritcfion "C" (Refused):
"The Court instructs the jury that a. stop sign upon the
hig·hwa.y is a proclamation of danger and there is in principle no difference between the duty of one driving a vebfole
upon the highway 'to stop, look and listen' at a railway crossing and the duty oi one approaching a highway intersection
from a secondary roacl1 to stop and look. The legislative
fiat to stop before entering· a main highway means more than
the consumption of a ·split second of time. It means that
the stop should be made at a time when to look would be
effective. And if vou believe from the evidence that Mrs.
Vick failed to stop at tLe stop sig:n at the intersection of
La Salle .Avenue with the Kecoughtan Road when traffic was
approaching on said Kecoughtan Road within Five Hundred
(500) :feet
such point of entrance, then the defendant, Mrs.
Vick is guilty of negligence and if you believe such negligence was the proximate cause of the collisio11,
page 194 ~ you shall find for the plaintiff, Moore."

oi
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Plaintiff''s Instntction '' F" (Ref'used) :
''The Court instructs the jury that if you believe from thiJ
evidence that the defendant, Mrs. Vick's car, was exceeding the speed limit prescribed by law at the time it colHded
with the car which the plaintiff was driving, and you fur:tber believe that the said speed at which the defendant, Mrs.
Vick's car was going· at the .time of said collision, was the
proximate cause of the collisio1J and the resultant injury to
the person a,ncl property of the plaintiff, then the defe"adant, Vick, is liable to the plaintiff, Moore, and the plaintiff,
Moo.re, is entitled to recover from the defendant rlamages
as in the opinion of the jury would be just compensation for
the physical pain, mental anguish and distress suffered and
endured by the. plaintiff, tog-ether with suc.h damage to his
property as may have been proven in an amount not in excess of $2,500.00. ''

Plaintiff's Instruction '' G" (Re.fosed):
'' T'.be Court instructs the jury that a motorist wl10 is reqnired to stop at an arterial hig·hway docs not have the right
of way, since that right assuming, it theretofore existed. js
suspended and remains suspended until the motorist can1 proeeed with safety onto or across the arterial highway, and
the Court therefore instructs you, that if Mrs. Vick was
required to stop on La Salle A venue, even
page 195 r though she may have hnd the right of way, she
loses such right of way, or it is suspended and
rPmains suspended, until she could proceed with safety across
the Kecoughtan Road.''
( The jury returned to the courtroom.)
The Court: Gentlemen of the jury, I will read you tHe
instructions of the Court, which are the law governing this
case.
( The instructions were read by the Court to the jury.)
'1:he Court: I might say this to you, g·entlemen, this evid(\nce has been stricken with .reference to Mr. P. 0. Vick,
as is the other excluded evidence of 1\ifrs. Vick, his wife. The
evidenc.e has been stricken with regard to Mr. Vick, so you
do not consider him. Any ver~lict that you might bring in
for the plaintiff cannot bo against Mr. Vick, but could only
be against Mrs. Irma P. Vick.
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I also instruct you gentlemen that Mrs. Vick has filecl a
cross-claim for physical injuries, and for such damages as
she has proven by her physician's bill, and injuries to herself, and you are not to take into consideration
page 196 ~ the damag·es to the Vick automobile in any respect. In. arriving; at your verdict the damages
to the Vick automobile do not enter into this case.
I also instruct you that you are trying two cases here,
Mr. Moore suing Mrs. Irma P. Vick. If you find thnt the
·.plaintiff, Z. F. Moore, is entirely free from negligence in
this accident, and that the accident was caused solely by the
negligence of Mrs. Vick, then you will bring in a verdict for
plaintiff and assess his damages at such a fig11re as yon think
he may be entitled to. If, on the other band, yon are of the
·Opinion that Mrs. Vick was free from negligene.e a1~<;1 that
this accident was e.aused entirely by the negligence of Mr.
Moore, then you would bring in your verdict for the defendant against Moore, the plaintiff, in such an amount as you
may feel she is entitled to recover. If, on the other hand,
you be of th~ opinion that hoth parties are negligent and
neither can recover ag:ainst the other, then you would Rimply
write your verdict that the jury finds for the deft,ndant.
page 197

~

(The jury retired to consider its verdict and
rendered the following:

''We The Jnrv find for the Defendant and fix Het· dam.
ages at Two Hundred ($200.00) Dollars.
T. A. LEM.A.STER, ·Foreman.'')

Counsel for the plaintiff thereupon made a motion to set
aside the verdict on the gro1mds following:
Mr. Holt: I want to make a motion to set aside the verdict
as being contrary to the law and the evidence and ~s being

misdirection of the jnl'y.
The Court: I will overrnfo vour motion and grant you
an exception.
.,
a
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CERTIFIC.A_'l'E OF EXCEPTIONS.

All the evidence, instructions, objections and other incidents of trial of the case
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In the Circuit Oourt for the County of Elizabeth City..
.Z. F. Moore, Plaintiff
10..

P. G. Vick a11d Erma P .. Vick, Defendants
Before the Honorable .John Weymouth, Judge..
Hampton, Virginia, December 19th, 19·41.

,Counsel: 1Vlontag1.1e and Holt, representing the plaintiff.
Frank A. Kearney, representing the defendants.
page 199 } In the Circuit Court for the County of Elizabeth
City, Virginia.:

Z. F. Moore, Plaintiff
'O.

P. G. Vick and Erma P. Vfok, Defendants
COURT OERTIFICATE.

The undersig11ed John Weymouth, Judge of the Circuit
,Court of Elizabeth City County, Virginia, hereby certifies
tl1at the foregoin!?· stenogTapher's report of t~stimony, instructions and other incidents of the trial in the case of Z. F..
Moore, plaintiff v. P. G. Yick and Erma P. Vick, defendants,
embracing all of the te"timony adduced at the trial, obj~ctions to testimony, exeeptions to ruling thereon; motions to
strike evidence, of the cross-claimant, and exceptions to the
action of the Court in overruling said motions; embracing
and setting out all tlJe. instructions that were offered and
given in tJiis case, the objections of counsel to instructions
and exceptions to ruling·s thereon, and embracing all inci.:.
dents of the trial, was this clay presented to the undersigned
Judge for authentication, and it appearing that counsel for
tlie cross-claimant had due and timely notice of this application a.n.d that the said transcript appearing to be correct, full
and complete in all respects, it is hereby certified and au.thcnticated as the true transcript of all the proceedings had ·
in the trial of sa.id cause, and the, same is transmitted to the
Clerk of the said Court to be filed with and made a. part of
the record in said cause.
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Done within sixty days from the date of final iudgment in
said cause.
·
This the 23rd -da.y of E1ebrnary1 1942.

JOHN "WEYMOUTH, .Judge.
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Presented: February 14th, 1942.
JOHN WEYMOUTH, .Judge.
In the Circuit Court for the County of Elizabeth ·
City, Virginia,:

Z. :F. Moore, Plaintiff
'l'.
P. G. Vick and Erma P. Vick, Defendants

To: Mr. Frank A. Kearney, Attorney for the defendant and
cross-claimant in the above styled caus~..
Please take notice that on the 14th day of February, 1942,
we shall present, at 10 :00 .A. l\L, at his office at ;Hampton,
Virginia, to the Honorable ,John
eymouth, Judge of the
Circuit .Court of Elizabeth City County, Virginia, Certificate
of Exceptions in the above styled cause for the purpose of
applying· to the Supreme Court of Appeals of Virginia for a
Writ ol Error and s,upersedeas.
At the same hour and place we shall apply. to the Clerk
of said Court for a transcript of the record in said ca.nse for
t~e same purpose.

,v

MONTAGUE & HOLT, p. q.

Servfoe of this notice accepted this 13th day of February,
1942.

FRANK A. KEARNEY,
Counsel for defendant and cross-claimant.
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And at another clay, to-wit:

Circuit Court of the County of Elizabeth City on Wednesday the eleventh dav of March, in the year of our Lord one
thousand nine hund.red an¢[ forty-two.
Z. F. Moore, Plaintiff
11.

P. · G. Vick and Erma P. Vick, Defendants
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STIPULATION.

It is hereby stipulated by and between counsel for the parties hereto that it will not be necessary on ~ppeal to copy
any of the exhibits in the record, but that same ma.7 be used
in the Supreme Court of Appeals.
·
page 203 ~ In the Clerk's Office of the Circuit Court of
.
Elizabeth City County, Virginia, March 11th
A. D. _1942.
I, R. E. Wilson, Clerk of the Circuit Court of Elizabeth
City County, Virginia, do hereby certify that the foregoing
is a perfect transcript of the record of the notice of mofr n
for judgment heretofore pending in this Court between Z. ~,.
Moore, plaintiff and P. G. Vick and Irma P. Vick, defendants,
as the same now appears from the original papers and records on file in my office.
I further certify that the notice required b~T law to ·be
given by the appellant to appellee, upon application made to
me for a transcript of the record has been duly given; is
filed among the original papers in this office and is copied
in this record.
I further certify that the bond required to be given .pursuant to· an order entered in this cause wa~ not entered into.
Given under my hand this 11th day of March A. D. 1942.
1

R. E. WILSON,
Clerk of the Circuit Court of Elizabeth
Citv County, Virginia
By L. M. GIDDINGS,
Deputy Clerk of the Circuit Court of
Elizabeth City County, Virginia.
A Copy-Teste:
M. B.
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