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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3277
VIRGINIA JOYNER VOIGHT, ADMINISTRATRIX OF
C. M. JOYNER, DECEASED,
Plaintiff in Error,,
versus

BEULAH M. REBER, ADMINISTRATRIX OF FREDERICK A. REBER, DECEASED,
Defendant in Error.

PETITION :B..,OR .A WRIT OF· ERROR.

•
'1.10 the Honorable Justices of the. Supreme Court of Appeals
of Virgi'Jiia:

Your petitioner, Virg·inia Joyner Voight, Administratrix
of C. M. Joyne, deceased, respectfully represents that she is
ag·grieved by a final judgment of the Circuit Court of Sussex
County, Virginia, rendered on the 19th day of November,
1946, in a certain action at law then pending in said Court,
2* wherein Beulah M. Reber, Administratrix of "Frederick
A. Reber, deceased, was plaintiff, and your petitioner
was the defendant, by which final judgment it was adjudged
that the said plaintiff recover of the said defendant the sum
of Fifteen Thousand ($15,000.00) Dollars, with interest
thereon from the 17th day of July, 1946, until paid, and her
costs in this behalf expended.
The parties will be ref erred to herein by the positions they
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occupied in the Trial Court, namely, the Defendant in Error
as the Plaintiff, and the Plaintiff in Error as the Defendant.
The page references herein are to the pages of the transcription presented with this petition.
STATEMENT OF TH]J CASE.

0

This action was instituted by the Plaintiff to recover damages for the death of Frederick A. Reber which, it was alleged, resulted from the decedent being struck by an automobile being driven by C. M. Joyner at a point in Sussex
County on Virginia State Highway No. 460, about three (3)
miles west of Waverly.
The Notice of Motion for Judgment charged that C. M.
Jovner carelessly and negligently operated his automobile
and -caused same to strike and collide · with Frederick A.
Reber, as a result of which Frederick A. Reber died. The
defendant, Virginia Joyner Voight, Administratrix of C. M.
Joyner, deceased, filed her Cross-Claim in said action, alleging that Frederick A. Reber so negligently, carelessly and
recklessly parked a motor vehicle upon the highway, in the
night time, as to render the use of the highway dangerous,
and by reason of such negligence C. M. Joyner ran into s~id
parked motor vehicle and received injuries resulting in bis
death.
3*
•Thereupon, the case was submitted to the jury upon·
the evidence. and instructions of the Court (R., pp. 10
to 209), and the jury, after hearing· argument of counsel and
considering of its verdicts, returned its verdict on the Notice
of Motion for the Plaintiff in the amount of Fifteen Thousand ($15,000.00) Dollars, and found for the Plaintiff on the
Defendant's Cross-Claim, which verdicts the Defendant
moved the Court to set aside and grant her a new trial on
the grounds that the said verdicts are contrary to the law and
the evidence, and that the Court erred in granting and refusing certain instructions, which motions the Court overruled, and on the 19th day of November, 1946, entered final
judgment upon the verdicts as aforesaid, to which action of
the Court the Defendant duly excepted.
.
STATEMENT OF FACTS.

It is necessary to set out the pertinent testimony offered
by the plaintiff and the defendant, as the errors assigned in
this action are based upon the action of the Court in g1·a11ting
and ref using certain instructions.
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It is undisputed that the accident occurred on the four1ane highway (R., p. 14) leading from \¥averly to Petersl>urg, known as Route 460, about three (3) miles west of
Waverly, in Sussex County~ on December 6, 1945~ about 6:30
P. M. (R., p. 68) and after dark.
-4*
•Frederick A. Reber, plaintiff's intestate, lived in Norfolk and drove a large truck or moving van for Southern
Storage Company (R., p. 134). On the afternoon of De·cember 6, 1945, between 3 :30 and 4 :00 o'clock he left Norfolk
in the truck to can-y a load of furniture to Detroit {R., p.
134). At the time of the accident he had stopped his truck,
which was headed East, in the eastbound concrete traffic lane
on the south sid of the four-lane highway about three (3)
miles west of Waverly across the highway from the Waverly
Air Port. He was at the rear of the trailer or under it with
.a jack handle in his hand when struck by the car driven by
C. M. Joyner. He died instantly.
·
Mr. C. M. Joyner, 58 years of age, lived at Zuni, Virginia.
On December 6, 1945, he took Mrs. Joyner, Mrs. H .. B. Lanier
..and Mrs. Ada Carr to Petersburg. They left Petersburg
about 5 :30 P. M. to return home. Mr. Joyner was driving· a
four-door Chevrolet automobile. Mrs. Joyner was sitting
on the front seat of the car and Mrs. Lanier ancl Mrs. Carr
were on the rear seat. About 6 :30 P. M., after dark, while
traveling in the eastbound concrete traffic lane on the south
side of the highway, the automobile driven by Mr. Joyner
·collided with the rear of the truck parked. on the highway by
Frederick A. Reber. As a result of the collision Mr. Jovner
·died from the injuries received. Mrs. Joyner, Mrs. Lanier
.and Mrs. Carr all were injured. The only eyewitnesses to
the accide:qt who survived the accident were Mrs. Joyner,
Mrs. Lanier and Mrs. Carr.
.
The plaintiff called as witnesses a number of persons who
·eame to the scene of the accident after it happened. Mr.
Preston Harrell (R., p. 10) and Mrs. C. B. Harrell (R., p. 22)
do not give the time they arrived at the scene of the ac5 * cident. There *were several cars and people there (R.,
pp. 18 and 28). They testified they were returnine; to
··waverly from Petersburg· and saw a man with a flashlight
waving· {R., pp. 10,_17 and 24); that about 200 yards from the
accident (R., pp. 12, 24) they saw the lights burning on tbe
truck and three (3) :flares in the highway, one about 75 to
100 feet behind the. truck, one h1 the highway about the middle
·of the truck and one about 75 to 80 feet in front of the truck
(R., pp. 12, 29).
Mr. Alton Jones (R., p. 38) testified he was one of the first
to arrive at the accident; that he saw lights in the highway
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abc,nt 100 yards before he got to the accident (R., p. 38) and
that about 50 yards from the scene of the accident he saw a
car (R., p. 43); that there were lights on the truck and two
flares on the highway, one at the back end of the· truck and
one at the front end (R., pp. 38-39), the front flare. could not
be seen approaching the truck from the rear (R., p. 45).
Mr.1W. Schumaker (R., p. 46) testified he was in Waverly
and after hearing of the accident went to the scene; that
the lights of the truck were burning (R., p. 47) and that therewere two flares, one at the front end and one at the rear (R.,
p. 47).
.
Mr. H. D. Stegar (R., p. 50), a State Officer, was at Colonial Heights, just north of Petersburg, when he received
notice of the accident. He testified that he dressed and was
at the scene of the accident about thirty (30) minutes later
( R., p. 53) ; that all of the injured persons had been moved ;
that the ligh~s .on the truck were burning (R., p. 51) and there
were three ( 3) flares, one at the left rear corner of the truck
two or three feet away (R., p. 56), one twenty yards back of
the trailer in the ditch and unlighted, and one thirty-eight
yards back of the trailer (R., p. 50); that there was a
69 drop light or '' trouble *light'' and cord connected but
not burning (R., p. 51); that the jack was lying near
Reber's body, the jack handle was in his hand and the lugs
of the dual wheels on the right side were loose (R., p. 65).
Mr. T. L. Watts (R., p. 58) testified that he left Waverly
and followed the ambulance out to the sce:he of the accident;
that all of the people injured had been moved (R., p. 61); that
the lights were burning on the truck (R., p. 58) and he saw
five (5) flares or reflectors, two ( 2) of the flares were burning,
one was not (R., p. 58); that there was no flare in front of
the truck (R., p. 61); one was about three (3) feet from the ·
back of the trailer, one was about 20 feet behind the truck
turned over and unlig·hted, and there were two (2) reflector
lights behind that unlighted flare.
Edward Petteway (R., p. 69) testified he passed the scene
of the accident around 7 :20 or 7 :30, about an hour after it
happened (R., p. 73); tlmt he saw flares but does not know
how many or where they were located and also saw lights on
the truck.
l\fr. W. A. Cassada (R., p. 75) testified he went to the scene
of the accident with Officer Laine; that when they got there
the injured parties I1ad been moved; that at that time he
saw three (13) flares and three (3) reflector lights; that two
of the oil flares were burning, one of the oil lights was placed
in front of the truck and tbe other one at the corner of the
trailer (R., p. 82).
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Mr. L. L. Sykes (R., p. 93) testified that he arrived at the
scene of the accident between an hour and an hour and a
half after the collision (R., p. 94) that the lights on the trU<;k
were burning and he saw two (2) burning flares, one behlnd
the truck close to it and one further back behind the
7"' *truck (R., p. 94); that be also saw a reflector {R., p. 95)
and one light had been damag·ed.
Mr. P. D. Harcum, an undertaker (R., p. 100) testified that
he went in an ambulance to the scene of the accident; that
when be got there there was one flare at the front of the truck,
but does not know if there were any flares at the rear, and the
lights of the truck ,vere burning (R., p. 100); that there were
several cars there and an oil truck.
R. Austin testified be passed the truck about six o'clock;
that the driver was putting out three flares at that time (R.,
p. 110); three of them were lighted (R., p. 100). He later
testified only two were lighted (R., p. 116). He came back in
an Army truck and claims to have seen five ( 5) flares, two
of them in front of the truck and two besides the truck and
one that was unlighted.
The defendant, either by cross examination of the plaintiff's witnesses or by calling witnesses in her behalf, introduced evidence that the truck driven by Reber was parked on
the south side of the highway and in the Qastbound concrete
lane of travel (R., pp. 14, 16); that it was just beyond a slight
bend and on a slig·ht downgrade (R., p. 17), it was parked on
Route 460, a four-lane highway which is a m~in arterial,
much-traveled highway; that it was not necessary for the
truck to be parked upon the concrete, the shoulder of the
highway being twelve (12) feet wide (R., pp. 15, 80) good
and level for eight or nine feet (R., p. 137) hard (R., pp.
137, 138), and there was plenty of room on the shoulder to
get off the concrete (R., pp. 43, 44, 52, 137 and 152). Reber
had started west to Detroit (R., p. 134), but had turned
8* around and was headed east at the time of the *accident
(R., p. 25); that the smudge lights found at the scene of
the accident have never been claimed by the owner of the
truck (R., p. 97).
The scene of the accident was anywhere from 75 to 150
yards from the good gravel and cinder entrance to the W averly Airport (R., pp. 79, 33, 16, 138). Nothing was found
to be wrong· with any tire on the truck (R., pp. 98, 139). The
trailer had dual tires on the rear (R., pp. 54, 84, 98). After
the accident the truck was driven to \Vaverly without anything being done to it except the lugs tightened (R., pp. 98,
.139). It was a bad night, misty and fog·gy, and visibility
poor (R., pp. 18, 23, 37, 41, 61, 102). There had been a cloud
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burst (R., pp. 41, 150). Visibility was so bad one witness
followed another car to help him stay on the highway (R.,
p. 40).
.
Mr. H. W. Grady Spiers (R., p. 147) was the first person
to reach the scene of the accident and came near running
into the car and truck (R., pp. 148, 151). There were no
lighted smudg·e pots on the highway (R., p. 150). He tried
to light them (R., p. 151), only one could be lighted. He used
his flashlight to warn traffic of the accident ( R., p. 152) and
reflector flares were put out on the highway by the driver of
another truck (R., p. 158).
W. L. Wrenn (R., p. 185) was returning to Norfolk from
a business trip in Richmond. He was one of the early arrivals at the scene of this accident. He was waved down bv
a man with a flashlight. He saw small lig·hts about the size
of a dolla1: that through the mist ·appeared as if they were
moving away from him (R., pp. 187, 194). There was only
one (1) flare burning in the road when he got there and that
was at the front of the truck and not visible in approaching
the truck from the rear (R., p. 188).
9•
• At the time of the accident Reber was at the rear of
the truck with the jack (R., p. 13) and the eyewitnesses
testified there were no lights on the rear of the trailer (R.,
pp. 169, 170, 175 and 182) ; that there were no smudge lights
or reflector lights on the hig·hway (R., pp. 169, 170, 176 and
182); that it was raining and foggy (R., pp. 168, 174 and 182);
that visibility was bad (R., pp. 172, 174, 182); that Mr.. ,Joyner
was driving in his proper lane (R., p. 172) and carefully, at
about twenty-five (25) miles per hour (R., pp. 168, 175,181);
that they were blinded by the bright lig·hts of an approaching car, and while so blinded crashed into the rear end of
the trailer (R., pp. 172, 176).

ASSIGNMENTS OF ERROR
.Assignment of Error Number 1.

The Court erred in granting Instruction Number 1 offered
by the plaintiff, in which the Court used the following language: " • • • to observe a proper lookout"; " • • * to keep
his car under proper control", and " * * * failed· in his duty
in any particular'' .
.Assignment of Error Nwniber 2.

The Court erred in granting Instruction Number 2 offered
l>y the plaintiff on last clear chance.
.
..
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As.signme,it of Error Number s.
The Court erred hi refusin~ to grant lnEtructiou "G" of:fered by the defendant.
.10•

""ASSIGNMENT OF ERROR NUMBER 1.

A. Argmnent on Facts.
In Instruction Number 1 offered by the plaintiff, the Court
in effect told the jury that under all of the circumstances and
· oonditions existing at·the time of the accident it was the duty
of Mr. C. M. Joyner to observe a proper lookout an'd. to
keep his car under proper control. The true test of negligence was whether,. or not, Mr. Joyner was exercising such
ordinary and reasonable care as an ordinarily reasonable and
prudent person would have exercised under the same circumstances and conditions.
Under this instruction as granted bv the Court, the jury
was not required to determine the acfs and conduct of Mr.
.Joyner in the light of exercising ordinary and reasonable
·Care. On the other hand the jury was permitted to fix their
own standard as to what care should have been exercised by
Mr. Joyner in the light of what they deemed proper. Under
this instruction what was proper in the jury's mind and judgment was the sole test, and not what an ordinarily reasonable
.and prudent person would have done. The jury had the privilege under this instruction of disregarding reasonable care
and of holding Mr. Joyner to the most exacting and highest
degree of skillfulness and alertness, which determination ·of
fact by the jury is clearly contrary to law.
The error in granting this instruction is even more glaring
in that it tells the jury that Mr. Joyner was guilty of negli·
gence a$ a matter of law if he failed in any particular in do. ing, or failing to do, what the jury thought was proper with
respect to lookout and control.
11•
•webster 's Twentieth Century Dictionary defines
"particular" to mean "a distinct, separate or minute
part", and under this instruction, in the common definition
of the word, the jury was allowed an unlimited latitude to say
what was proper in their estimation, and, in addition, were
told that if Mr. Joyner failed to exercise such care in any
particular as they in their judgment demanded of him, he was
guilty of negligence..
.
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B .. .Argimient on A.11,tho.rity ..

It is too well settled to permit of argument that the duty
owed by Mr. Joyner was only that of ordinary and reasonable
care. 'I.1he Law of Automobiles., Michie, Pages 2 and 187; The
Law of Automobiles, Va. and vV. Va..,. Vartinian, page 6. As,
we understand the law, the. scintilla doctrine has been
abolished in Virginia. C. & 0. Ry. Co. v. Stock, 104 Va. 97,.
at page 108. In the case of Clinch.field Coal Corporation vr
Osborn's Adm.r.s., 114 Ya. 13, at page 17, the words ''slightest
degree'' were held to be erroneous. In the case of W ri.ght v..
Perry, 166 Va. 222., the words "however slight" were held to·
be erroneous. In the case of Yeary v. Ilolbrook, 171 Va. 266,
the words "u1 any particular" and "in any degree" were·
held erroneous. Hudgins, J ., in delivering the opinion of the,
Court, says: '' In this case the instructions amended contain.
. two minimizing phrases.''
12*

_.. ASSIGNMENT OF ERROR NUMBER 2.

A. Arg1tm.ent on Facts.
The defendant introduced evidence by the only eyewitnesses
present at the time of the accident that they were looking
f 01·ward and they could not see any lights upon a truck in
front of them: One of the witnesses who testified for the defendant testified that his attention was drawn to a man waving a flashlight; that driving conditions and visibility werebad; that he saw small red lights about the size of a silver
dollar and that under the conditions it appeared that the:
lights were moving away from him (R., pp. 187, 194).
( 1) This instruction is wrong becmise it unqualifiedly tells
the jury that even though Mr. Reber ·was g11ilty of the grossest kind of neg·ligence as related by the defendant's witnesses,
they could find for him, while the Court of Appeals has held
that such negligence would constitute th~ sole proximate cause
of the accident and the doctrine of ''last clear chance" would
not be applicable.
(2) Neither the peril of the truck nor the peril of M:r.
Reber were made the basis of this instruction. All tltis instruction required was a glimpse of the truck whethe1· it appeared to be moving· away or not.
(3) This instruction told the jury that if Mr. Joyner at
any time saw the lights of the truck, without regard to any
apparent peril or danger, if he then could have avoided the
' accident in tlle exercise of rep.sonable care and did not do so,
the defendant was liable in damages.

Virg·inia J. Voight, Admx., v. Beulah M:. Reber, Admx.
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*Therefore, the jury,: under this instruction, could
have believed all of the defendant's testimony and, further, could have believed that before Mr. Joyner was temporarily blinded by the lights of an oncoming vehicle he saw
lights on the truck which gave the illusion that the truck-was
moving away from him, yet if he did ··not avoid the collision
they could find against him. The instruct.ion was, the refore,
erroneous .and highly prejudicial, and was the basis of recovery in this case.

B-. Argument on Authority.
In the case of llarris Motor Lines v. Green, 184 Va. 984, the
te.stimony accepted by the jury as to the negligence of the
plaintiff was not as ·gross as the negligence of the plaintiff
in the case at bar, as testified by the defendant's witnesses.
The Court held, in the case of Harris, et als., v. Green that
the doctrine of "last clear chance" did not apply even though
the defendant could see 150 feet ahead and when he could have
stopped within 150 feet he did· not see the Green truck until
he was 20 or 25 feet from it.
Gregory, J .., in delivering the opinion of the Court, says:
"In order to apply the doctrine of the last clear chance in
this case it would be neeessary to wipe away the gross and
continuing negligence of the driver or the Green truck, and
hold that it was not a cause but only a condition of the aooi-·
dent."
*It is too well settled law in Virginia to permit of
challenge, that before one can be held liable under the
doctrine of '' last clear chance'' the defendant must know, or
should have known, of the perilous situation of the plaintiff.
Tt is the peril or danger of the plaintiff that is the essential
element, and any instruction on '' last clear ebance'' based
upon any other factor, such as the g·limpse of the truck, is
erroneous and prejudicial.

14•

l\lichie, The Law of Automobiles, page 76:
"The very terms of the doctrine presuppose that the driver
had a chance to avoid an imminent danger by the exercise
of reasonable care. He cannot be said to have had that chance,
unless he had or should have had knowledg·e or notice o'f the
danger. Accordingly it is held that unless it be shown that
the one charged knows, or, having consideration of all the cir-

Supreme Court of Appeals of Virginia

10

eumstances,. ought to have known, of the peril of ~other in
time to avoid the injury, he is not to be hekl under the doctrine
of the last clear ehance. ''

20 Ruling Case Law, page 141:

"The basis of recovery in this case as in others is the defendant's superior knowledge of the peril. It has been said
that the ground upon which a plaintiff may recover, notwithstanding his own negligence, is that the defendant, after becoming aware of the dang·er to which the plaintiff was exposed, failed to -use a proper degree of care to avoid injuring
him.''
38 Amel'ican Jurisprudence, page 905 :

"Section 219.-Appreciation of Peril With Opporhtnity to
.A,l.1oid Jt.-Discovery of the danger, or a duty to discover it,
when offered as a predicate for ·a charge of negligence on the
part of the defendant after the peril arose, involves something more than a mere discovery or the duty to discover the
injured person; it includes a duty in the circumstances to appreciate the danger in time to take the steps necessary to
avert the accident.''
15•

*In the case of Perk,inson v. Persons, 1.64 Va. 172,
Gregory, J." in delivering the opinion of the Court, says:

''Whether Perkinson should have discovered her peril
sooner than be did, and whether he had a clear chance to save
her in the exercise of ordinarv care were matters for the
ju~y."
"
In the case of Barnes v. Ashworth, 154 Va. 218, Epes, J.,
in delivering the opinion of the Court, says :
"However, in Virginia, and in some other States, the doctrine of the last clear chance has been extended much further
and the rule is applied (1) to that class of cases in which the
peril of the plaintiff was actually known to the defendant or
ought to have been known to him from facts and circumstances brought borne to his knowledge, and (2) to that class
of cases in which the defendant owes to the plaintiff a duty
to keep a reasonably careful lookout, commensurate with the
nature of the ageucy be is using or operating and tl1e nature
of the locality, and by the exercise of ordinary care ought to
.have seen or known of the plaintiff's perilous situation in
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time to have avoided the injury by the exe1rois~ of ordina:ry
(care.''
"\Yho the defendant is aware, or ough.t to be aware from
facts and circums.tances brought homtdo.his knowledge.,_ that
the plaintiff is unconscious of his peril, or is in a situation
,of peril from which he cannot by the exercise of ordinary c&re
-on his part thereafter extricate h,ims.elf, or when in the second
class of cases such state of facts wo,lld l1ave been known to
him had he been performing the duty of lookcrnt imposed upon
him by law, then, and not until then, does the rule of the la.st
clear chance become applicable and the new duty of the defendant to use the last clear chance, if such there be, to avoid
the injury arise. ' 2
In the case of Dab.rw1i-Peacock v. Ourtis,_ 166 Va. 660,
Eggleston, J., in delivering; the ppinion of the Court~ s~ys:

'' This issue is thus sharply drawn by the parties. In deciding it we should bear in mind that a defendant is liable under
the last clear chance doctrine both where he actually sees
-the peril of the plaintiff and fails to exercise ordinary care
to avert the injury, and also where the defendant, being un,der a duty to keep a proper lookout for the plaintiff., by the
exercise of ordinary care. should have seen the plaintiff's
peril in time to have avoided the injury by the use of ordinary
,care.''
*The cases are legion in Virginia that an instructi9n
on last clear chance should be limited to the discovery
of peril or that the peril should have discovered under the
·duty to maintain a reasonable lookout and a clear chance to
·avoid the accident after the peril is discovered, or sl1ould
have been discovered, and it is earnestly su1>mitted that tlle
'instruction should have been limited to knowledge of the peril
or the time and place Mr. Joyner could have determined the
p~ril, and that it was error to grant tllis finding instruction
on the basis of a glimpse of lights or the sig·ht of the truck
withoµt regard to any peril.
16*

ASSIGNMENT OF ERROR NUMBER 3.
A. .A.r.fJUi,'lnent on Facts.

In this action the plaintiff filed Notice of Motion and the
-defendant filed a cross-claim. The defendant was, therefore,
-the defendant on the notice of motion and occupied the position of plaintiff on the cross-claim. The plaintiff occupied

i2
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the position of plaintiff 011 the notice of motion and defendant
on the c-ross-claim.
The plaintiff asked for and was granted Inst:ruction Number 6, which told the jury that on the cross-claim the burden.
ef proof was upon the defendant to prove Mr.. Reber was
guilty of negligence.
·
The Court granted Instruction "A'', which dealt with the
burden of proof on the notice of motion but was limited to the
· notice of motion.
·
17~
*The defendant tendered and asked for Instruction
'' G' which .would have told the jury there was no pre- ·
sumption of negligence on Mr. Joyner's part, and correctly set
forth the burden of proof with respect to the cross-claim.
In refusing thjs Instruction there were no instructions in
the case covering these vital and essential phases of the case ..
In so far as the cross-claim was concerned, the jury had the
1·ight to place the burden of proof wherever they chose, and.
it was highly prejudicial to the defendant to refuse this instruction.
·

B. Arg1iment on .Aitthority.
.

'

The Instruction was applicable to the facts in the case and
the following authorities are cited to show that the· instruc-·
tion correctly stated the law.
Michie, The Law of Automobiles, page 594.
.Armstrong v. Rose, 170 Va. 190, at page 204.
Yeary v. Holbrook, 171 Va. 266, at page 283.
In the case of Fer_q1tson v. Va. Tractor Co., 170 Va .. 48~, at
page 493,,Browning, l., in delivering the opinion of the Court,.
says:
"It is held by this court and a majority of courts elsewhereand most text writers that there is a presumption of ordinary
cara in favor of the plaintiff and where the defendant relies
upon the contributory neg·ligence of the plaintiff the burden
of proof rests upon the defendant to show such negligence,
unless it is disclosed by tI1e evidence of the plaintiff or may
be fairly inferred from all the circumstances."

It fa, therefore, submitted that the Court erred in its ref'usal to grant Instruction '' G'' offcreel by the- defendant.
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13

~coNCLUSION.

For the reasons above stated this Honorable Court should
reverse the trial court and grant the plaintiff in error a new
trial.
·
Your petitioner, therefore, and for the reasons above assigned, prays that a writ of error may be awarded her to the
judgment aforesaid and that the said judgment herein complained of may he reviewed and reversed; that the plaintiff
in error may be granted a new trial and that this Court will
grant unto your petitioner such further relief as may be
proper in the premises.
·
Your petitioner adopts this petition as her opening brief
in this action and prays that it be printed with and made a
part of the record. Petitioner's counsel desire to state orally
the reasons for reviewing the judgment and errors com..
plained of in this petition, ~nd request that a reasonable opportunity be allowed therefor.
A copy of this petition was mailed by Registered Mail on
the 11th day of March, 1947., to Messrs. Rix:ey & Rixey, Attorneys at Law, Citizens Bank Building, Norfolk 10, Virginia,
and t0 Robert M. Arnold, ,Tr., Esquire, Attorney at Law,
Waverly, Virginia. This petition will be filed in the office of
the Clerk of the Supreme Court of Appeals, at Richmond,
Virginia.
I

Respectfully,
VIRGINIA JOYNER VOIGHT,
.Administratrix of C. M. Joyner, Deceased,
By CHAS. B. GOffWIN, JR.,
MILLS E. GODWIN, .JR.,
MARSHALL L. BOWDEN,
Her Counsel.
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MARSHALL L. Bff\VDEN,
Suffolk, Virginia;
CHAS B. GOD"\YIN, JR.,
Suffolk, Virginia ;
MILLS E. GODWIN, JR.,
Suffolk, Virginia.,
Attorneys for the Petitioner.

vVe, Chas. B. Godwin~ ,Tr., Mills E. Godwin, Jr., and Marshall L. Bowden, of Suffolk, Virginia, attorneys practicing in
the Supreme Court of Appeals of Virginia, do hereby certify

~,gpt~me r'A>n:tt E>f A~ala. of Virginia.
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that in our opinion the: ji1dgmait complained oi in the foregoing petition, ought to be reviewed and reversed by the Supreme Court. of' A.pp~alst of Vir-ginia.
.
Given under· our handsi this 11th day of Marc:h, 1947 ..
CHAS B. GODWIN, JR..,
MILLS E. GODWIN., JR.,
· MARSHALL L .. BOWDEN.
Received March 12; 1947.
M. B. WATTS, Clerk.
Received 3/~0/47.
· April 15, 1947. Writ of error and supersedeas awarded by

the cdllr't. No bond.
M. B. ,v.

RECORD
VIRGINIA:
Pleas before the Circuit Court of Sussex County, at the
Courthouse thereof, on the 17th day of July, 1946:
Be It Remembered, that heretofore, to-wit: In the Clerk's
Office of said Court, on the 15th day of January, 1946, came
Beulah M. Reber, as Administratrix of Frederick A. Reber,
Deceased, Plaintiff, by het attorneys, and filed her Notice
of Motion for Judgment against Virginia Joyner Voight, as
Administratrix of C. M. Joyner, Deceased, Defendant, in the
words and :figutes following :
Virginia:
In the Circuit Court of Sussex County.
Beulah M. Reber, Administratrix of the Estate of Frederick
A. Reber, Deceased, Plaintiff,
'I).

Virginia Joyner Voight, Administratrix of the Estate of C.
M. Joyner, Deceased, Defendant.

Virginia J. Voiight, Ad,JOOJX.,. v .. Bewah M.. Behe:r, Admx. 1~
To : Virginia Joyner Voight,
..Administratrix of the Estate of
C. M. Joyner,. deceased,
i6152 Jefferson Avenue Extended Hilton Village
Warwick Collllty, Vhrginia.
.

.

Please take notice that on the 12th day of March, 1946, at
10:00 o'clock in the forenoon or as soon thereafte1· as· counsel may be heard, the undersigned will move the Circuit Court
of Sussex County in the Courtroom of said Court for a judgment and award of execution against you for the
page 2 ~ sum of $15,000.00 and the costs of this proceedings
as damages for this, to-wit:
·
On or about the 6th day of December, 1945, on Highway
.Route 460 near Waverly in Sussex County,. Virginia, the
said C. M. Joyner, the defendant's decedent, did so carelessly
and Jlegligently operate and drive a certain automobile as
to cause the same to strike and collide with the plaintiff's
decedent, Frederick A. Reber, as the result of which the said
Frederick A. Reber died; all as the result of the carelessness
and negligence of the said C. M. Joyner, to the damage of the
undersigned in the sum of Fifteen Thousand Dollars. The
undersigned plaintiff who is the widow of the said Frederick
..A. Reber, deceased, has duly qualified as administratrix of
the estate of the said Fredel'ick A. Reber before the Clerk of
the Circuit Court of the City of Norfolk, Virginia. Since
the acts of the said C. M. Joyner above set forth, the said
C. M. Joyner has died; and the defendant Virginia Joyner
Voight bas duly qualified as administrator of his estate.

BEULAH M. REBER,
Administratrix of the Estate of Frederick
A. Reber, Deceased.
By RIXEY & RIXEY,
Her Attorney;;,.
And afterwards, to-wit: In the said Clerk's Office on the
12th day of March, 1946, came Virginia Joyner Voight, Administratrix of the estate of C. M. ~Joyner, Deceased, and
filed her cross-claim in the words and figures following:
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~

Virginia :

•-

l
I

In the Circuit Court of Su.S:sex County.
Beulah M. Reber, Administratrix of the Esta~e: of Frederick
A. Reber, Deceased, Plaintiff,
'I}.

Virginia Joyner Voight, Administratrix of the Estate of C..
M. Joyner, Deceased, Defendant.
To Beulah M. Reber, Administratrix of the Estate of Frederick A~ Reber, Deceased:
The defendant, Virginia Joyner Voight, Administratrix of
. the Estate of C. M. Joyner, Deceased, in the above-entitled action now pending in the Circuit Court of Sussex County,.
Virginia, files in writing this her cross-claim, alleging that
the plaintiff and the plaintiff's intestate is liable for a tort
to the defendant for damages arising out of the same transaction, to-wit: That on the 6th day of Decemberr; 1945, the
defendant's intestate, C. M. Joyner, was driving along Highway No. 460 leading from Petersburg to Waverly, in Sussex
County, Virginia, and proceeding toward Waverly, Virginia,.
that Frederick A. Reber, the plaintiff's intestate, and the
·agent, servant and employee of Southern Storage Warehouse
Company, Incorporated, while acting within the scope of his
duties and employment was then and there managing, opera ting and controlling a motor vehicle owned by Southern
Storage Warehouse Company, Incorporated; that the said
. Frederick A. Reber so negligently, carelessly and recklessly
parked the said motor vehicle of Southern. Storage Warehouse
Company, Incorporated, upon the hard surface of said high.,.
way, in the night time, under bad weather conditions, with, out lights upon same or flares placed upon the highway and
so blocked said highway with said motor vehicle as to render the use of the highway dangerous; that by reapage 4 ~ son of which negligence, carelessness and recklessness on the part of the said Frederick A. Reber, and
as approximate cause and result whereof, without any fault
or negligence on the part of C. M. Joyner, the said auto
owned and driven by the said C. M. Joyner, while meeting
oncoming traffic, ran into and collided with the rear of said
motor vehicle operated and controlled by the said Frederick
A. Reber and owned by Southern Storage Warehouse Company, Incorporated, damaging and demolishing the said automobile of C. M. Joyner and the parts thereof to the extent
of One Thousand ($1,000.00) Dollars, and inflicting serious,
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mortal and fatal wounds upon C. M. Joyner of which serious, mortal and fatal wounds the said C. M. Joyner on the
6th day of December, 1945, died.
By reason of which the said Virginia Joyner Voight, Administratrix of the Estate of C. M. Joyner, deceased, will ask
judgment against you for the sum of Sixteen Thousand ($16,000.00) Dollars and that this cross-claim shall be tried at the ·
same time and as a part of the original case.
VIRGINIA JOYNER VOIGHT,
Administratrix of the Estate of
C. M. Joyner.
By CHAS. B. oon,vIN, JR.,
l\IARSHALL L. BOvVDEN,
Counsel.
. And afterwards, to-wit: In the said Clerk's Office on the
17th day of July, 1946.
:page 5

~

Virginia :

In the Circuit Court of Sussex County, July 17, 1946.
Beulah 'M. Reber, Administratrix of the Estate of Frederick
A. Reber, Deceased, Plaintiff,
v.
Virginia Joyner Voight, Administratrix of the Estate of C.
M. Joyner, Deceased, Defendant.
This day came the parties by their attorneys and issue being joined by the parties on the plaintiff's notice of motion
for judgment ag·ainst the defendant and on the defendant's
cross-claim ag·ainst the plaintiff. Thereupon, came a jury,
to-wit: W. C. Seely, Geo. V. Rose, J. G. Lewis, H. H. Harrell, R. J. ·Dunn, Jr., S. C. Hughes and R. B. Goodrich, who
being selected and e11iprtnnelled according to law and sworn
the truth to speak unpon the issue joined and having heard
the evidence, instructions and argument of counsel retired to
their room to consider of their verdicts and after sometime
returned into court and reported their verdict as follows, towit:
"We the jury on the issue joined find for the plaintiff,
Beulah M. Reber, Administratrix of the estate of Frederick
A. Reber, deceased, and fix her damages at Fifteen Thousand
Dollars ($15,000.00); and we the jury direct that said recovery be divided between the mother and widow of said
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Frederick A. Reber in the following portions, viz.: Five Dollars to Mrs. Josephine Reber the :widowed mother and Fourteen Thousand and Nine Hundred and Ninety Five Dollars
to the widow, Beulah M. Reber. vV. C. Seely, Foreman.'' on
the notice of motion for judgment broug·ht by the plaintiff
against the defendant and on the defendant's cross-claim
against the plaintiff a verdict as follows, to-wit: We the
jury on the issue joined on the within cross-claim find for
the plaintiff, Beulah M. Reber, Adminitratrix of
page 6 } the estate of Frederick A. Reber, deceased, and
against the defendant, Virginia Joyner Voight,
Administratrix of the estate of C. M. Joyner, deceased. W. C.
Seely, Foreman.''
Whereupon, the defendant Virginia Joyner Voight, Administratrix of the Estate of C. M. eloyner, deceased, by counsel, moved the court to set aside the verdicts of the jury and
grant a new trial on the grounds that the said verdicts are
contrary to the law and the evidence and on the further
grounds that the court erred in gTanting instructions offered
by the plaintiff over the objection of the defendant in refusing to grant instructions offered by the defendant, which
motion the court doth take under advisement and doth set
the same down for argument on the 28th day of September,
1946, at 10 :00 o'clock a. m., and this case is continued.
And afterwards, to-wit: In the said Clerk's Office on the
19th day of November, 1946.
Virginia:·

In the Circuit Court of Sussex County.
Beulah M. Reber, Administratrix of the Estate of Frederick
A. Reber, Deceased, Plaintiff,

v.

yirginia Joyner Voight, Administratrix of the Estate of
C. M. Joyner, Deceased, Defendant.
This day came the parties by their attorneys and the Court
having maturely considered the motion of the defendant to
set aside the verdict of the tTury as being contrary to the law
and the evidence, and the various other reasons assig'lled at
ihe bar, and to grant the defendant a ne~ trial, doth overrule said motion.
page 7 } Therefore, it is considered and ordered by the
Court that the plaintiff recover against the defend-
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:ant the sum of Fifteen Thousand Dollars ($15,000.00), being
ihe damages assessed by the Jury, with interest thereon at
ihe rate of 6% per annum from the 17th day of July, 1946,
until paid, and her costs in this behalf expended. Said judg·ment is to be apportioned to the beneficiaries as follows: $5.00
to Josep~ne Reber, the mother of the plaintiff's decedent;
and the balance, namely, $14,995.00 to Beulah M. Reber, the
wife of the plaintiff's decedent.
It is further ordered that the defendant take nothing by
·her cross-claim.
To all of which ruling·s, actions, and judgment the defend:ant by counsel excepted.
The defendant by counsel having indicated her intention
to apply to the Supreme Court of Appeals of Virginia for a·
writ of error, it is ordered that execution hereunder be ~uspended for a period of 60 days from the entry of this order,
upon the execution by the defendant, or someone for her, of
-a bond in _the penalty of $17,000.00 with surety to be approved by the clerk of this Court within :fifteen days fr.om
this date.
page 8 }, In the Circuit Court of Sussex County, Virginia.
Beulah M. Reber, Administratrix of Frederick A. Reber,
'V.

Virginia Joyner Voight, Administratrix of C. M. Joyner.
NOTICE OF APPEAL.
'To Messrs.
PLEASE TAKE NOTICE that on the 28th day of December, 1946, the undersigned will present to the Hon. J. J:
Temple, Judge of the Third Judicial Circuit of Virginia, at
Petersburg, Virginia, stenographic report of the testimony·
and other proceedings in the trial of the above-entitled case
for certification by the judge, and will, on the same date,
make application to the clerk of said· court for a transcript
of the record in said case, for the purpose -of presenting the
same to the Supreme Court of . .t\.ppeals of Virginia with a
petition for a writ of error and su71ersedeas to the :final judgment of the said trial court in said case.
VIRGINIA JOYNER VOIGHT,
Administratrix of C. M. Joyner.
By CHAS. B. GODWIN, JR.,
l\URSHALL L. BOWDEN,
Counsel.·
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Preston Harrell..
Legal service of the above notice is here.by accepted this;
18th day of Decemb.er,. 1946.
RIXEY &. RIXEY,
Attorneys for the Plaintiff..
page· 9 }- In the Circuit Court of Sussex County,. Virginia ..

Beulah M.. Reber, Administratrix of Frederick A .. Reber,.

v..

.

Virginia Joyner Voight, Administratrix of C. M. J oyuer..

TRANSCRIPT OF TESTIMONY ..
Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above-entitled case, in
said court, on the 17th day of July, 1946, before Hon. J. J ..
Temple, Judge of said court, and a jury.
Appearances~ Messrs.. Rixey & Rixey (John S. Rixey11
Esq.) and Robert :M. Arnold, Jr., for the plaintiff. MessrsMarshall L. Bowden & Charles B. Godwin for the defendant_
Phlega:r & Craig,.
Shorthand Reporters,
Norfolk, Virginia.
page 10

~

( The jury was s~Iected and sworn.}

(Opening statements were made by Mr. Rixey, on behalf
of the plaintiff, and by Mr. Godwin on behalf of the defendant.)
PRESTON HARRELL,
a witness on behalf of the plaintiff\ was first duly sworn, and
testified as follows:
Examined by Mr. Arnold~
Q. Your name is- Preston Harrell t
A. Yes, sir ..
Q. And you live at Waverly!
A. Yes, sir ..
Q. What business are you inf
A. One of the operators of W a:verly Lumber Company.

Virginia J. Voight, Admx., v. Beulah NI. Reber, Admx.

21

Preston Harrell.
Q. Were you on Highway 460 on the night of December 6,

1945?
A. Yes, sir.
Q. Did you see the accident that occurred between the car
operated by Mr. Reber and the truck operated by Mr. Joyner?
A. I came right after.
Q. Tell the jury, Preston, what you saw when you arrived,
and how you happened to be on the highway?
A. I went to Dinwiddie to buy a sawmill, and came back
by Petersburg and on down near the Air Port, and we saw
hiiu running back on the highway with a dim flashpage 11 ~ light flagging traffic. He asked if we bad a flashlight, and we said no, and he said there was an
awful wreck up there. Just as we come around a small bend
(it is not a curve) we saw a light where this accident occurred.
So we pulled on up to see what we could see. I pulled in
front of the truck and went back.
I went back and saw the truck driver standing in front of
this automobile, standing at the back end of it.
There was a car behind this automobile that was in the
accident. We were trying to see who was hurt by the lights
of this automobile that was parked behind.
At that time a colored man came up and I told him to cut
the motor off in the truck. Someone said that we would have
to get an ambulance, and I said I could get an ambulance
quicker than that. This lady 'lying on the ground said to
please hurry and get one. Then I left the accident to come
to Waverly to get Mr. Harcum.
Q. \Vere the lig·hts on the truck burning!
A. Everyone of them, even to the headlig·hts.
Q. Describe to the jury just what lights were on the truck.
A. It had two lights on the top and a tail light on the
bottom which vans carry, the marker lights, one I judge would
be 100 feet behind, sitting on the black pavement.
Q. Was that the flaref
A. Yes, sir.
·
·
page 12 ~
Q. Were the flares burning?
A. Yes, sir, three of them.
Q. There were three of them, and they were burning 1
A. Yes, sir.
Q. How many lights would you say were on the back of
the truck when you got there 1
.
A. I would say four to six. I dicln 't stand there and count
them.
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Preston. Harr ell.
Q. Where were the three flares T
A. One about 100 feet behind the truck, and one a little
bit past the middle of the truck sitting out in the road besides the truck, and one forward of the truck, I should say
about. 75 or 80. I pulled my car between the front flare and
the front of the truck.
Q. How far down the highway could you see the truck!
A. I g·uess a couple of hundred yards.
Q. Were you approaching the same way that the truck operated by Mr. Reber was facing the car driven by Mr. Joyner
was facing!
·
A. All of us were going the same way.
Q. So all of you were going the same way, and you could
see the lights from the truck about 200 yards?
A. About that.
Q. Is there anything you recall about the picture up there
so the jury may have some ideas from the benefit of your
knowledgei
page 13 ~ A. The trailer seemed to be a moving van. A
moving van is different from a van that hauls
freight; it is built low at the back end, and I imagine it bas
a one or two feet overlap over the wheels.
It appeared to me that this fellow was getting ready to re..
move the jack which was behind the axle which was behind
the truck, because it was a tire from the truck. I didn't see
the tire before that, but he had to move the truck away and
brought it to the front of the .van to move it, and the tire
was ji~.mmed up because it had evidently--

Mr. Godwin: I submit, if your Honor, that that is improper evidence.
The Court: Don't s.tate that.
A. (Continuing) This fellow was behind the truck, and it
smashed on into the back end of it.
Mr. Arnold:
Q. Were the tires pumped up there?
A. I didn't see them there, but they were pumped up when
we got to Davis.
Q. Did the man have anything in his hand?
A. He had the pack handle in bis hand, and the jack was
laying there. It was attacl1ed to the jack, or close to him.
I saw the jack.
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Prestot1, Harrell,
Q. Preston, where was Mr. Reber lying at the time you
got theref
·
A. Between the bumper of that automobile and the back
.
end of the truck-right at the back.
page 14 ~ Q. Which side of the highway f
A. The right-hand side.
Q. Was it near the edge of the road?
A. Near the edg·e of the hard pavement.
Q. That is a four-way highway at that point, or a twowayY
A. Four.
Q. Four.way lanes Y
A. Yes, sir.
Q. He was on the outside of the car T
A. Yes, sir.
Q. He was near the shoulder of the road, did I understand
you to say?
A. Yes, sir.
Q. Was the truck parallel with the highway, or how wa:s
it with the track?
A. Was the truck parallel 1
Q. Was the truck parallel with the highway?
A. He was on the concrete.
Q. The man was on the concrete 7
A. Yes, sir, and the truck was on the concrete.
0

page 15 }

CROSS EXAMINATION.

By Mr. Godwin:
Q. Mr. Harrell, when you got there did you see any colored ·
help on the truck 7 Was there a colored helper there on the
truck?
A. I don't know.
Q. I think you say that this is a four-lane highway?
A. Yes, sir.
Q. And it had good wide shoulders i
A. The shoulders are the average that run down the road
-.the average road.
Q. There are shoulders that differ. on practically all highways around there, in width Y
A. I imagine so.
Q. And this highway has a build up of about 12 feet?
A. I guess so.
Q. And where this accident happened it is a space ·that

24

Supreme C'ourt oi Appeal's of ViTginia
Preston Harrell.

looked. like the timber had been cut and just a. few small trees
on that side of the· highway!
A. Yes, sir. .
Q. And the shoulder is practically level on that side, and
there is a ditch on the other side, on the Air Port side?
A. Yes, on the Air Port side..
Q. That is practically on the north side of thei
page 16 ~ road, and this. happened on the south side,. didn't
itf
A. Yes, sir.
Q. Now, there is a road at the east end of the Air Port,
isn't there Y The road goes in at the east encl or east sideof the Air PorU
A. Yes, sir.
Q. Then there is a wide road, that is less than 100 yardsof where this happened, which goes into the Air Port, isn't.
there?
A. Tl!ere are two roads at the Air Port, one on this side
af the landing strip and one which goes to the fellow's house
that runs it..
Q. How far were these roads from where this accident occurred Y
A. I guess the truck was in between.
Q. About how far are the roads apart l
A. A little over the width of the Air Port.
Q. And how wide is the Air Port?
A. I guess it is 100 yards, but I never measured it.
Q. Then the truck was stopped on the highway between
the two roads, which were approximately 100 yards apart!
Is that rightY
A. One road is not passable; I have been in there and g·o-t
stuck.
Q. And the other is the road to the Air Port; they g·o in
there all the time, don't they Y
page 17 ~ A. At some place, yes.
Q. Where this accident occurred, it was on a
down grade, wasn't iU Coming from Petersburg you come
up the grade, over the crest of the grade, and then start
down?
,
A. It is a little down grade. I guess there is one foot drop
in 100 feet.
Q. A one foot drop in 100 feet f ·
A. I imagine so.
Q. You don't know what the drop is f
A. No, I never measur~d it.
0

1
J

f

1
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Preston Harrell.
Q. And sort of a curve, too Y
A. A slight bend.
Q. Aud this accident occurred on the downward side of
that grade at the Air PorU
A. Yes, sir.
Q. Now, you say when you came up there there was a man
flagging you with a flashlig·ht Y
A. Yes, sir.
Q. Did you see the accident before you saw the flashing of
the flashlight?
A. I saw the light. I didn't know that there was an accident. I knew something was wrong when he started flashing.
Q. You saw a light ·or lights there?
A. Yes, sir.
pag·e 18 ~ Q. You saw the light of the man's car, who was
behind, that you later found there?
A. I imagine I did, but I didn't pay such strict attention,
hut I saw the flashlight.
Q. When you got there, a number of people had gotten
there?·
A. I think there were a couple of cars there and two or
three people, but I don't know exactly.
Q. Were there some cars in front of the truck? How many
cars did you recall were in front1
A. I think there were one or two.
Q. And one behind f A. There was one behind, and they were looking at these
people.
·
Q. vVas there any truck that came up on the other side that
you recall?
A. Not that I know of.
Q. You say you saw burning a flare before you got to the·
wreck?
A. When I looked up I saw all the lights there, yes.
Q. Was it raining· when you got there?
A. Misting.
.
Q. Misting; and was it sort of foggy, toot Was there mist
rising from the ground?
A. It was a bad night, and I don't know so much
page 19 ~ about the fog.
Q. It had been raining there before you got
there, hadn't itt
.
A. I was over in Dinwiddie County.
Q. In coming down the highway had you had any rain f
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A. It had rained and drizzled.
Q. Now, when you approached it, I believe you said you

,aw some flares there?
A. When I got there I saw some flares.
Q. After you got there 1
A.. I eaw the light as this man flashed it.
Q. You saw the light when he flag·ged· you Y
A. As we approached.
Q. And that is the first you paid any attention to that
light, when you were flagged down T
A. We went on up there to see what the light was.
Q. l mean that was the first .you paid any attention to
lights or anything else, was wheri he flagged you? Your attention was called to the fact that there was something· out
there in front of you when you were flagg·ed?
A. It was all around at the same time, I imagine.
Q. Then you went on up there, and when you got up there
what flares did you see there, when you g·ot there t
A. My thought told me not to stop there, that somebody
might hit me, and sol pulled out pnd went around
page 20 r -in front of the truck. I went in and out of the
flares as I went around to the front.
Q. Let me understand you: There was one car, the Joyner
oar, was piled into the back of the truck; is that rig·ht?
A. Yes, sir.
Q. Well, there was another car that was driven out on the
shoulder right beside or right behind the Joyner car?
A. I think he had two whQels on the cement, two wheels on
the dirt so his light would shine around.
Q. Then you came up right behind that car?
A. That is right.
Q. And when you left to drive around, to the front, when
·you left the rear o.f the second car to drive around the front,
that is when you saw the smudge?
. A. S~y that again?
Q. I understood you to say j:ust now when you left to drive
around is when you drove around the smudge?
A. No; I went just between the rear and front.
Q. Was a fla:r:e burning on the highway between the car
that was parked there!
A. I was about 100 feet from the truck.
Q. And where was that flash in the highway!
A. On the edge of the black pavement.
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Preston Ha1;rell.
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Q. Did you ever go back again t Did you ever
:page 21 } come back to the wreck again after you got to
town?
A. No ; I went after the ambulance.
Q. You said there was some other flare there, one somewhere else; when did you see that one Y
A. I saw all three at one time, I imagine; they. were in
line, and you can't help but see them if you are looking down
the road.
Q. Where was the second orie Y
A. A little past the center of the truck on the left-hand side
-0f the truck.
Q. And where was the one that was facing the truck in
front of you?
A. I guess about 75 feet in front of the front bumper. I
pulled in between them to get directly in front of the truck.
Q. Then you did not help get the people out. Were any
·Of them out of the car at the time you got there?
A. Two.
Q. Who were they?
A. This man and his wife.
Q. A man and his wife were out-Mr. and Mrs. Joyner t
A. Were out of the car--1\fr. and Mr~. Joyner.
Q. They were out of the car!
A. Yes, sir.
page 22 } Q. Where was Mr. Joyner, do you lmow~ at t];iat
time?
A. He and his wife were laying together, I guess right off
the right-hand rear wheel of their car.
Q. Was another one there who was cut up?
A. No, sir. I heard there were two more in the back seat,
but I never did see them. They were not maldng a noise.
Q. Then you left and came to Waverly?
A. To get Mr. Harcum.

Mr. Godwin: That is all.
By the Court : Will you call Mr. Harrell again f ·
Mr. Arnold: We can send for him.
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C. B. HARRELL,
s on behalf of the plaintiff,_ was first duly sworn,. ancl
as follows:

Examined by Mr. Rixey:.
. Q. You are Mr. C. B. Harren Y.
A. Yes, sir.
Q. Where do. you live·t
A .. ·waverly.
Q. And what is your occupation f
A. You can c&ll me retired. I haven't been working· for
14 years, and I have been crippled.
Q. You are the father of Mr. Preston Harrell who just
testified?
·
page 23 f A. Yes, sir.
Q.. Were you in the car· with him when he came
to the scene of this accident f
A. Yes, sir.
Q. Where were- you sitting y·
.
A. On the front seat on the right-hand side.
Q. He was driving, and you were sitting by him f
A. Yes, sir.
Q. T"ell us- about the weather condition at the time you came
to the scene of the accident?
A. It was right good and dark, and a little misty.
Q. Was it raining?
A. No, sir. .As far as I remember, from time to time there
was· a little mist.
Q.. The place where this accident occurred is the road level
at that point., or is it. downgrade?
A. You would call it a reasona blv level road. Of course I
would not say there was not Rome grade.
Q. As you approached this place of accident, as I under~
stand you were going from Petersburg to Waverly f
A. Yes, sir.
Q. As you approached the scene of the accident, was there
any depression or hill to prevent you from seeing the. road
for a distance of 3 or 4 hundred yards Y
Mr. Godwin: He is not onlv leading, ·but he is almost testifying.
page 24 ~ The Court : He can ask.
w

Mr. Rixey :
Q. What was the .condition of' the road so far as any rise
or depression or anytlling which would prevent you from
seeing for a considerable distance!
·
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A. I do not think there was a hill or anything to keep you
from seeing 300 yards.
Q. There was nothing to prevent you from seeing 300
yards?
A. That is as near as I could tell.
Q. Did you see any lights as you approached?
A. Yes, sir.
Q. Tell w]1at you saw.
A. We were driving, and could see a good many lights down
the road, and naturally ,vhen I see a good many lights clustered up and on the ground that attracts you as if something
had happened, and pretty quick after that a man had a little
flashlight flagging him down, and I told him to slow up.
Q. About how far were you from the scene of the accident
when you first saw the lig·hts down there Y
.A. I would judge as much as 200 yards and maybe more.
We saw the lights, but did not begin to pay attention until I
got closer.
Q. When you could see what was there, tell us wl1at you
did.
A. "What do vou mean?
page 25 ~ Q. I want you to tell us where tl}is truck was.
A. The big van was sitting over close to the edge
of the concrete and I think its four _wheels were on the edge,
of the concrete.
Q. 1Vas the truck standing parallel with the edge of the
road, or how was it?
·
A. Parallel with the road.
Q. And close to the edge of the road?
A. Yes, sir.
Q. On which side f
A. The right-hand side.
Q. That is facing towards Waverly; is that right?
A. Yes, sir.
Q. What else did you see there?
A.. There was a car tliere that looked like it had hit it. It
was broke down in the front.
Q. You are talking now about the ,Joyner car?
A. Yes, sir, so I understood, but I didn't know at the time
of the accident. There was a gap between the van and the
car., I judge 6 feet or something like that. I don't know that
I can tell wl1at it looked like, can I?

\

The Court: Yes.
\

\

\

\.
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There was a space of about 6 feet.

Mr. Rixey:
Q. Did the van, opposite that space, show anv signs of having been struck Y
"
page 26 ~ A. It showed sign that the man had been struck.
Q. Where was the man with reference to the 6
feet interval between the van and the car?
A. I reckon about 4 feet behind the van. I didn't measure
it, but right down in the front of the car, he was lying there
with a jack with him and a jack handle in his hand, and there
was some blood.
.
Q. Was the man dead 1
A. It looked like he was dead. His brain was on the back
end of the truck.
·
Q. And that man was Mr. Reber?
A. I heard it was.
Q. You didn't know him Y
A. No, I didn't know any of them.
Q. What was the condition of the Joyner car? .
A. The Joyner car was damaged right plum back of the
truck, as near as I could tell something like 6 feet.
Q. What was its· condition 7
A. The front end looked like it was kind of down, like
the wheels had been sunk down and the front was broken
up.
Q. The front part was down?
A. Yes, sir, and broken up pretty bad.
Q. Did you see the occupants of this car, where they were
when you arrived Y
·
A. There was a lady lying sort of back of the
page 27 ~ back end of the car, sort of on the shoulder of the
road, and there was a man lying there. I am not
sure whether he was on the concrete or on the shoulder., but
pretty close to it.
Q. Could you tell whether or not they had been thrown
out of the car, or whether they got out of the car and walked
there and laid down?
A. I couldn't tell.

The Court: I think it is enough to tell wl1ere they were.
Mr. Rixey:
Q. You don't knowT
A. The man was dead, and the lady was cut up ancl she
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was asking for an ambulance, and I thought there had been
~nough gathering after we got there, and we went to get
help.
Q. Who else was around there when you first arrived outside of the people who were in the Joyner car and Mr. Reber,
who was dead, and you spoke of a man with a flashlight down
the road?
A. I cton 't know who the man was, but :be stopped his car
back of the Joyner car, it looked, and he was flagging us.
Q. Was he a white man or a colored f
A. A very nice looking· white man and well dressed.
Q. Could yon recognize him here Y Do· you know whether
he is ltere today, or not t
A. I don't know that there is as good looking man in here
as he was. No, sir, I couldn't say I recognize any'page 28 ~ body here like that man. It would come nearer
being this man here, but I .wouldn't say that
Q. Which one is that(
·
A. The one there.
·
Q. The one with the dark suit?
A. Yes, sir.
1

Mr. Godwin: Who is it?
The Court: The one sitting by your son 7
Witness: Yes, sir., but I wouldn't say he is the man.
Mr. Godwin: Is that the fellow you are talking about?
Witness : · No. He was a right nice looking man is all I
·can say.
By Mr. Rixey:
Q. Was there anyone else you saw when you first arrivedwhen you first got there?
A. I didn't get there but one time. I am sure there was
one to the back of the Joyner car, and I suppose this man
got out and flagged him. There was maybe a car in front
of the truck, but I am not sure of that. I know when we
drove up there was another man walking back, and he was a
nice looking fell ow, too. I knew there were as much as two
cars there.
Q. Tell us about the lights on the van, as you call it.
A. There were some ligl,ts burning on that, but
page ·29 ~ I wouldn't say whether there were three or six.
Q. Were they red lights?
. .
A. Yes, sir.
Q. You know there were red lights burning on the rear,
but you didn't c.ount them?
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A.. No, sir. '!'here were lightsr and the engine running:..
Q.. The engine was running?
A. Yes, sir.
. .
Q. Do you,know who cut them offt
A .. I heard ~ man t~ll my boy to cut the .engine off.
Q. Now, will you tell about whether or not there were any
flares f Do you know w.ha t I mean by flare?
•
A .. Yes, sir..
Q. Tell us if you saw any flarest
A. Yes, sir, I saw three flares when I got there ..
Q. Where were they¥
.
A. Well., one of them I would judg&-I would not swear to
the distance, but as near as I can tell between 75 and mo feet
to the rear, on the edge of the tar road, and one along in the
space of the truck and it seemed a little nearer to the rear.
Q. ro tbe right or to the left of the truck t
A. Tl1e left~
Q. On the hard surface?
A. Yes, sir. There was a light in front about 75
page 30 ~ feet or 80 feet ..
Q. Were those lights burning?
A. Yes, sir, all three of them were burning.
Q. Will. you tell us or describe a little more in detail the
position of the Joyner car¥ You say it was standing with
its front about 6 feet back of the r~ar of the van?
A. I say 61 but it could have been 8.
Q. Will you say whether that car was standing parallel
with the road, or at an ang'le!
A. Parallel, right plum behind the truck, as well as I remember~ It looked like behind the truck.
By the Court:
. Q. Where were the wheels of that car-on the concrete part
of the highway or on the hard surface 1
A. On the concrete.
Q. All four on the concrete Y
A. Right in line with the· truck .. It looked like it come right
behind the truck.
Mr.. Rixey: That is all.
page 31 ~

CROSS EXAMINATION.

By Mr. Godwin:
.
Q. Mr. Harrell, when you came up to where this accident
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was, it was a rather confusing thing to see everything in
general, wasn't it?
A. I guess it would be impossible for two men to see exactly_ alike. I see something,, and you would not see it, and
I might miss something.
Q. When you got there, you obs.erved Mr. Joyner and-Mrs.
Joyner had .been removed from the car, and they were lying
approximately at the right rear of their car on the shoulder!
A. A little back behind the car, I think, back just a little.
Q. Do you remember whether they put blankets over them
at that time?
A. It didn't seem to me that they had blankets, but it looked
one or both had a cushion under their heads.
'
Q. But they had been removed, if they were removed from
the car, but the other ladies had not been removed and put
on the highway at that time 7
A. I didn't see them because I asked if there were any more
on the back seat, and I didn't see them. If there were more
there, I didn't sec them.
Q. ·when you came up behind this, when was the
page 32 ~ first you detected that there had been an accident
·
there!
A. Naturally, when I saw so many lights there I thought
something· had happened. The man flashed his bright lights
and said there was a terrible accident down there.
Q. There were the Joyner car, and the truck, and another
car behind it when you got .there?
A. There was no car behind the J ovner car.
Q. Do you recall whether or not there was a truck there Y
A. I didn't see any truck except the one that was hit.
Q. Did you pay any attention behind the ,Joyner car to see
whether there was another truck there.~ or not?
A. I am practically sure there was not a truck there.
Q. Did you notice closely as to the number of vehicles
there?
A. I noticed all that were there.
Q. You say you are or are not certain that there could have
been a trutk there i
A. I am practically sure there was not a truck there. If
there had been I am sure I would have seen it. I will sav I
didn't see it.
~
Q. You will say you didn't see it?
A. Yes, and I ought to have seen it.
Q. About this Air Port, have you ever been in
page 33 ~ the Air Port Y
A. Yes, ·sir.
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Q. There is a road at the east end of the Air Port, isn't
there?
A. There used to be an old sand road that went in there on
the east side I call it.
Q. It is still there T
A. I haven't noticed it in years. I used to go in there years

ago.

,

Q. Then there is a gate that enters to the _1\.ir Port, isn't
there?
A. Yes, sir.
Q. And this accident was about how far from that road,
would you say Y
A.' I would not say because it was dark that night.
Q. You know where the accident oc.curredA. I have never been there to look since that· nigllt, and
I didn't see the road because it was too dark.
Q. There was a road there f
A. It was too dark to see it that night.
Q. The Air Port, from the east encl of the Air Port to the
road which enters there, it would not be over 100 yards?
A. Where the truck was?
·
Q. No ; to the east end of the road where you
page 34 } enter the Air Port.
A. They are something like 100 yards between
them.
Q. Wasn't the accident between them?
A. I understand it was somewhere about the Air Port. It
was dark, and I wasn't. looking for the location of the AirPort.
, Q. Was it at the east end of the Air Port, or at the west
end of the Ah Po1~t this accident occurred Y
A. I would not say because I didn't look at the Air Port
close enough to see.
Q. Was it before you got to the Toad that. enters the Air
Port, or was it after you pass the road that enters the Air
PorU
A. I don't know, because I didn't look for the road. I know
it was in the vicinity of the Air Port, and I wouldn't say
the Air Port is here and the truck is here (illustmting). I
didn't look at the 1~oad, but I know it was rigbt along there
in the vicinity of the Air Port, but I wouldn't say it was near
one corner or the other.
Q. So the place that this accident occun·ed was on tl1e south
side of that road, and, as I understand, this truck was on the
south side of it Y
A. Yes, sir.
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Q. It runs northeast and southwest 1
A. It was east.
:page 35 } Q. There is a good wide earth shoulder there?
A. There is some shoulder there.
Q. One car was off on it, and they were laying the people
off there?
A. I think one of these people was on the . edge of the
shoulder, and maybe one on the dirt. I would not say both
were on the shoulder, but one was over nearest to the concrete. One car was about half off the concrete and half on
the shoulder. I didn't examine closely, but there was room
~nough to pass by Mr. Joyner's car, and so it must have been
on the road or close to it.
RE-DIRECT EXAlfiNATION.
By Mr. Rixey:
Q. Mr. Godwin spoke of the road on the east side of the
Air Port; just what kind of road is tbaU
A. To tell you the truth, I haven't paid any attention to
that road in five years.. There used to be a path that turned
, up there and went through the woods.
Q. It was a path?
A. Yes.
Q. Was it a dirt path?
.A. Yes.
Q. He also spoke of a road that enters to the Air Port;
what sort of road is it!
page 36 ~ A. I think fairly good.
Q. Is it a dirt road or hard surface?
A. I would not say, but they have a good entrance.
Q. Do you know where: that road is with reference to where
the van was standing? ·
,
A. No, sir, but I know it was in the vicinity of the Air
Port, but I didn't pay any attention to the Air Port or bard
surface. I was looking at the hurt people.
Q. As I understand., those flares that you speak of as flares
were lighted Y
A. Yes, sir.

RE-CROSS EXAMINATION.
By Mr. Godwin:
·
Q. Do you know wha.t kind of a car it was that was behind
the truck?
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The Court: Are you speaking of the Joyner car 7
Mr. Godwin: No, but the one that was parked there.
A .. No,. I didn't look at it .. I didn't look at it to identify
it. I just saw that there was a car.
Mr.Godwin:
Q. I think your son said when you came up y0u told him no.t
to stop in front!
A .. Yes, sir,.
Q.. Whyt .
. A .. There is al ways a fill- on the road ..
page 37 ~ Q.. It was a bad night?
A. It was dark and misty.
Q. It was not a good driving nighU
A. No, it was not a good driving night.
Q. You left the rear and went to the f rout before yo.u
stopped!
A. Yes, sir,. he pulled around front and stopped. I am always looking out for a safe place.
ALTON JONES,
a witness on behalf of the plaintiff,. was first duly sworn, and
testified as follows:
Examined by Mr. A.rnold:
Q. Is your name Alton Jones Y
A .. Yes, sir.
Q. Do you live in ·wavcrly, Mr. Jones?
A. Yes, sir.
Q. Alton, were you on Highway 460 the night this accident
took place f
A. Yes, sir.. I came up there. Do you meanQ. From Richmond. Mr. Jones, what was the condition of
the airY
A. It had been misting and foggy.. It was not raining, but
it was misting.
Q. Did you see any lights on the cart
A. Yes., sir.
page 38 ~ Q. Were the lig·hts burningY
A. Yes, sir, and the flares were burning, and I
saw them at least 100 yards.
Q. You say the lights were burning· and the flares were
burning!
A. Yes, sir.
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Q. And you could see them at least 100 yards before you
got there!
A. Yes, sir. I didn't know that there was an accident until
I got up closer;
Q. ·wm you tell the jury what kind of lights tliey were
and what kind of flares were on the road?
A. As well as I remember, there was a flare at the back
end of the truck, and one at the front. You know how those
big· vans are; there are always a number of lights on them.
When I came out this poor lady was out there with blood
streaming· down and beg·ging me to do something for her. Mr.
and Mrs. Joyner were pinned in there, and there wasn't anything I could do. I didn't have a light, and I was trailing
this car from Richmond (it had a Richmond tag) and it had
two big lights, and I was trailing it because he was slow showing his light. There were an officer and a civilian there. After
it happened I phoned M:r. Harcum, and, in the mea11time,
they had gotten these people out and they were lying· on the
shoulder of the road. We loaded them in the ampage 39 ~ bulance.
Q. " 7here were the three flares located?
Mr. Godwin: He didn't say anything about the flares.
A. I don't remember seeing but two. He had one at the
front and one at the rear. He had two flares, and his light.

By Mr. Arnold:
Q. Tell the jury approximately where tlwse flares were
located?
A. I had room enoug·h to drive between the front flare and
the truck. I would say the front flare was maybe 60 or 70
feet in front of the truck.
By the Court:
Q. How about the rear¥
A. The rear was closer than that. I think he was using the
rear flare to help him see how to change his tire. · It was
not far as from the truck as the front, and I would say the rear
flare was as close to the truck as to the end of the hall. Mr.
Harcum and I went back and loaded the people in the ambulance and came back to town.
Mr. Rixey: May we state the distance is 50 feet?
Mr. Godwin: 50 feet from heref
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Witness: I would. say.
By Mr. Arnold:
.
Q. Were both of those flares burning Y
page 40'~ .A. Yes, s_ir. I saw the flares and I put them at
least 100 yards.
Q. Are you sure you were the first man at the accidenU
A. There was not anybody else there; just two men from
Richmond and myself were the only ones there. I don't know
who they were. They had a Richmond -tag. They were an
Army officer and a civilian. They got the people out of the
car while I went into town to get Mr. Harcum and the ambulance, but I have no idea who they were.
CROSS EXAMINATION.

By Mr. Godwin:
Q. You were by' yourself that night, weren't you?
.A. Yes, sir.
Q. I believe you say it was a bad night¥
A. It was a bad nig·ht.
Q. Was it such a night you were driving carefully?
A. Yes, sir.
Q. And I believe it was also misty and foggy?
. A. Yes, sir.
·
Q. In order that you might drive safely, you were following this car in front because it would show you the road Y
A. Yes, sir, and I followed it all the way from
page 41 ~ Petersburg.
· ·
Q. And it was bad enough for you to follow that
so it would show vou the road?
A. Yes, sir. ··
Q. The vision was very poor that nighU
A. It was not normal. It was bad. Of course, I could
have driven without that car in front of me.
Q. When you came down to the place of this accident, was
it raining at that time?
. .
.A. No, it was not raining, but it had been raining. It
poured at Petersburg. It was not raining.
Q. You had run through rain on the way home T
A. Oh, my Lord, yes. We ran tln·ough a cloud burst.
Q. How about down at Disputanta Y
A. It rained from Petersburg down to New ]3ohemia, I
don't remember any rain after that. It was misty, and just
enough to keep the windshield wiper going.
·
,

\

\
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Q. Along there where that accident happene~ when you
:approached it you came over the crest of that little hill or
grade at the Air Port?
A. Yes, sir.
Q. And then you started down t
A. Yes, sir.
Q. And there is a slight curve there Y
A. No, I don't think there is a curve there at the
page 42 } Air Port, but I will not be certain.
Q. Coming from Petersburg, was it after you
passed the Air Port road that you saw it?
A. After I passed the main entrance.
Q. Then if a car was coming from towards Richmond, he
had just passed the Air Port road, hadn't he?
A. Yes.
Q. .And there is another ,road down at the corner of the
Air Port!
A. I don't remember that, but just the one entrance. It
was down at the corner.
Q. And he was about how far from Waverly Y
A. .A.bout three miles.
Q. Are there any filling stations off the road just at the
Air Port?
A. Nothing between Waverly and the Air Port that I remember.
Q. There was a wide shoulder along there?
A. Yes.
Q. I believe you say when you got about 100 yards from
this place you stopped f
A. I saw some lights.
Q. You couldn't see it was an accident?
A. No; I didn't have any idea it was an accident, but I
thought maybe somebody was hurt.
Q. At the time you got that 100 yards, could you
page 43 } tell whether the truck was stopped?
A. Yes, I could tell it was stopped, but I didn't
see the car.
Q. How close did you get on the car before you saw iU
A. I reckon half way.
Q. Then you were somewhere in the neighborhood of 50
yards when you saw it?
·
A. Yes, he had run into the back of the truck.
Q. Diel you come very near running into it yourself 7
A. No, sir.
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By the Court: •
Q. You saw there was probably someone standing there!'
A. I was the first one to get there. The car. was in front
of me. We were both pulled around in front of the truck~
and this poor woman was standing. out there with the blood
streaming.
By Mr. Godwin:
Q. How far did you get down to the truck before the Rich1-mo11d car pulled out to go around Y
A. I expect we pulled out about the same time. I imagine
about 50 yards. I imagine he saw it about the same time 1
saw it.
Q. And both of you went around in the front r
A. Yes; I wanted to get our car off the road. We
page 44 ~ had plenty of shoulder there, and we got our cars.
off the road.
Q. Were both of those cars there when Mr. Harrell came?
A.. I had gone into town to get :Mr. Harcum. I stopped
just as soon as I saw the truck, and I went into town.
Q. When you came back, there was an oil truck there?
A. I didn't see it.
'
Q. Didn't you see an oil truck that had come up and put.
out a lot of flares 7
A. No, sir, I didn't see it. The only thing I did see was:
to help Mr. Harcum load those people, and we put them in
the1·e to take them to the hospital.
Q. I believe you say when you approached, that you didn't
see any flares behind that truck 7 You didn't see but one
flare, and all you saw was red Y
A.. Yes.
Mr. Rixey: You didn't see any, and you said yon didn't
see but one.
·
Witness: 'There was one behind and one in front of the
truck, but I don't remember seeing the third flare.

f.c1rr! · !·

~ i
..
By Mr. Godwin: ·
Q. If there was one there, that would have been the first

you saw?
A. Yes. You would be more or less excited, and
page 45 ~ you don't pay attention to those things. There
were .a lot of people out there.
Q. You did see one flare around the frontt
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A. Yes.
Q. And that was so close yon drove between the flare ·and
the truck?
A. I drove between the flare and the truck.
Q. "'\Vas it in the middle lane?
A. The truck was parked in the first lane on the right-hand
side, and the flare was right around the front corner.
Q. Beyond the front corner?
A. Yes, and I was attempting to drive between.
Q. That was in the same lane-the truck?
A. Yes, sir.
Q. Was it about the center of the lane, or noU
A. Yes, sir, I reckon it would be pretty close to it.
Q. Therefore, if you were approaching the truck from the
rear, that being in the center of the lane, you would not see
that until you got practic~lly by the truck; is that righU
A.-Yes, sir.
Q. Now, the other flare, I believe you said, was there, and
you thought the man was working from the light of it?
A. Yes, sir.
page 46 ~ · Q. It was that close to the truck!
A. Right close. I don't know just how many
feet. I didn't pay attention to it.
.
'
Q. It was close enough to give yon the impression it was
there for the purpose of helping him in whatever he was doing?
.A. I thought there he was putting patches on.
I

WALTER SHUMAKER,
a witness on behalf of the plaintiff, was first duly sworn, and
testified as follows :
Examined bv ]\fr. Arnold:
Q. Your name is Walter Shumaker?
A. Yes.
Q. Did you g·o to the scene of this accident?
A. ·iI did.
Q. How did you happen to go?
A. I heard that there had been an accident on the road.
Q. You went with the ambulance?
A. No ; Mr. Harcum went before I did.
Q. Did you know the truck driver that was killed?
A. Yes, sir.
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W (ilter Shumaker.
Q. Do you remember seeing or knowing whether the lights
. on the truck were burning or not burning?
page 47 ~ A. They were burning.
Q. Do you remember seeing any flares before
the accidentf
A. Yes, sir.
Q. Were there any flares burning or not burning Y
A. They were burning when I got there.
Q. Do you remember any lights on the truck were burning?
..
.
· A. No; I didn't count them on the rear of the truck, but
there were several on the rear burning.
Q. Do you recall how much light was given off from the
truck that were burning and the flares-whether it was visible
and how far you could see light down the road t
A. A good distance.
Q. Was it plain?
A. It was plain.
Q. It was plain to a person coming up the road?
A. Yes, sir.
Q. How many flares did you see?
A. Two.
Q. Where were they located?
A. One on the front and one on the rear-the one in front
sitting in front of the truck and one in the rear.
Q. Where was the Joyner automobile with reference to the
truck?
A. Do you mean where it was sitting?
page 48 } Q. Yes.
A. Right behind the truck.
Q. Did the Joyner car show any signs it had not turned
out?
A. No, sir.
CROSS EXAMINATION.

By Mr. Godwin:
Q. I believe you said that Mr. Harcum called you?
A. Mrs. Harcum.
Q. And you went out there Y
A. Yes, sir.
Q. How long after the accident occurred was it before you
think you got there? Some three-quarters of an hour or
more!

.
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Walter Shumaker•

.A.. I imagine about 30 minutes.
Q. We don't know when the accident happened, but after
:someone got there and called you, how long did it take you
to get out there 7
.A.. About 15 minutes.
Q. In other words, you were going 15 minutes getting there
:after you got the message Y
A. Yes.
Q. Then you don't know when the accident happened?
A. No.
Q. When you approached it, you approached it
page 49} from the frontf
A. Yes.
Q. Was it a bad night?
A. There was a little rain, but I don't remember at the
time of the accident.
Q. You said it had been raining?
A. Yes.
·Q. Was it misting when you wenU
A. No, sir.
Q. The rain was over then Y
A. Yes.
Q. Now, I believe you said there were two flares there, one
·at the front and one at the rear.
A. Yes.
Q. How far was the truck from the first flare Y
A. I don't know.
Q. You don't remember how far from the rear the rear
,one wasY
A. No, but not very far.
Q. Was it close to it?
A. I should say about 10 feet.
Q. 10 feet from the rear of the truck?
A. Yes, sir.
Mr. Godwin : That is alL
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page 50

~

H. D. STEGAR,
a witness on behalf of the plaintiffr .was first duly
swol!'n, and testified as follows:
Examined by Mr. Arnold:
Q. You are the State Trooper who investigated this acer-dent which happened in December, 19457
A. Yes, sir.~ ·
Q. Tell the .jury what your investigation disclosed.
A. It was on 460 and 3 miles west of Waverly and abeut
300 yards west of the Waverly Air Port-west of the entrance which goes into the Air Port. When I reached the·
scene I found this truck and trailer parked 011 the hard sur~
face with all wheels in the right-hand lane and the car was S:
feet to the rear of the truck.
By the Court~
Q. That is the Joyner cart
A. The Joyner car. Mr. Reber's car was lying on the
right-hand side .of the hard surface, and there were three
flares. One was burning at the left rear corner o.f the trailer~
By Mr. Godwin:
Q.. One at the left rear corner¥
A. Yes, sir, about. Twenty yards back of the trailer was
a flare in the ditch that was out. 38 yards from the back of
the trailer there was another flare which was burning.
By the Court:
Q. BackY
page 51 ~ A. Back of the trailer. That flare was sitting
in the middle of the right-hand lane.
Q. What do you call the right-hand lane?
A. Eastbound lane, the outside concrete lane. There were
some lights burning 011 the back of the truck. Parking lights
were on the front. There was also an emergency light which
the track driver bad hooked up on the left side of the truck
back to the rear of the trailer which had been broken.
By Mr. Arnold:
Q. Is that the type of light which hooked up with the batteryf
A. It looked like a drop which mechanics use in a g·arage.
By the Court ~
Q. Proceed.
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H. D. Stegar.
A. The people from the Joyner car had been carried away
by ambulance, and Mr. Reber was lying in the road.
Q. The right?
A. Well, on the trailer it had apparently gone flatThe Court: Tell what you saw.
Witness: The lug bad not been tightened up. The tire was
pumped up. The jack was laying right near the body, and
]\fr. Reber liad the jack handle in his hand.
By Mr. Arnold:
Q. What distance could a person see this truck
page 52 ~ parked on the road coming from towards Petersburg towards Waverly?
A. I saw it, I reckon, four or five hundred yards before I
got to it.
Q. The truck light?
A. Yes, sir.
Q. Did you see the flare?
A. Yes, sir.
Q. Tell the jury what type of ft~re it was.
A. It was a little oil lamp, a wick in the middle of it.
Q. Could you tell whether the flare you saw in the ditch
beside the road had been hit by an automobile?
A. It appeared to have been hit.
Q. It appeared to have been hit by an automobile?
A. Yes, sir. .
Q. Is there anything else you have in your notes about the
accide~t you could give the jury!
A. There was the shoulder there wide enough to get my
~ar entirely off the concrete. It was not raining at the time,
but just a mist. I think that is all.
By the Court:
Q. What time were you called Y
A. I got the call a Ii ttle after 6 :30. I didn't notice just
what time.
Q. Where were you when you got it?
page 53 ~ A. At home, Colonial Heights.
Q. What time d~d you get there?
A. It took me about 30 mmutes to dress and get to the
. scene.

Rv :M:r. Arnold:
..Q. Did you see any flares in front of the truck f
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H. D. Btegar,

I

f

A. Ne>; f!ir, I didn't. I don't recall seeing any.
CROSS EXAMINATION.
By :Mr. Godwin:
Q. Mr. Stegar, when you came along, it must have been
somewhere in the neighnorhood...-.after people had gotten to
the· accident, because they had to leave theta and get you by
telephoneY
A. Yes, sir.
Q. You had to come from Colonial Heights T

A. Yes, sir.

Q. And I believe you said it had been raining nnd was mist..
ing at the time, too Y
A. Yes, sir.
Q. But you know nothing about the climatic conditions at
the time it happened Y
A. No.
Q. I believe you say it happened before he got to the Air
Port?
page 54} A. Appi:oxhnately 300 ynrds west of the road
· that goes irtto the Air Port.
Q. And .it didn't happert on the east side of the Air Port
at all Y
A. No, sir.
·
Q. Then he was within 300 yards of the Air Pott¥ I mean
he could have gone on into the Air Port, couldn't he Y
A. I guess so, but I don't know.
Q. There were dual wheels on the back of the truck, weren't
there!
A. Yes, sir.

By the Court:
Q. Was the truck loaded¥
A. I don't know whether it was,, or not.
Bv Mr. Godwin:
·Q. Yo·u say the lugs were loose T
A. Yes, sir, they were loose.
Q. Do you know who tightened them up l
A. I don't know, but someone tightened the- lugs up and
drove the truck to Waverly.
Q. They are dual wheels on the back of it?
A. Yes, sir.
Q.. Did you see an extra tire thete Y

•
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A. No, sir, I don't recall seeing an extra tire.
page 55

~

By the Court:
Q. Was there an attendant at the truck or an
.:assistant driver?
A. No, I didn't see him.
/

By Mr. G9dwin:
Q. You say there was a shoulder there of approximately
how wide f
A. Wide enough for me to dri'Ve my car entirely off the hard
surface and park it.
Q. You have not made any measurements of that 7
A. No, sir.
Q. They are good wide shoulders on the right?
A. Yes, sir.

By the Court:
Q. What was the condition of the shoulder at the time?
A. As well as I remember, it was hard. I think it was
gravel.
By Mr. Godwin:
Q. And fairly level T
A. It was level at the. scene of the accident.
Q. Now, I believe you say when you got there, ·there was a
flare at the left rear corner of the trailert
A. That is correct.
Q. Was that one of these oil or the reflector kind!
page 56 ~ A. It was an oil flare.
Q. Was there an oil truck there when you got
there?
A. I don't remember.
Q. Do you know whether or not someone had put out reflector flares or not?
A. I don't remember about those.
Q. Yo'u don't remember about those l
A. No, sir. ,
Q. I mean, can you definitely recall at that time whether
some of those flares were r'eflector flares!
A. The three I am talking about are oil flares.
Q. The three you are talking about are oil flares 1
.A. Yes, sir.
Q. Were there .any other flar_es around there that you remll?
·
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P. L. Watts~
A. I don't recall seeing any more. There could have been_
Q. The only oil flare was at the rear corner.. How far was;
it from the rear corner of the trailer Y
A.. In two or th:ree feet of the corn.er.
By the Oourt: .
.
Q. On the edg·e of the concrete or where!
A. On the edg·e of the concrete.
Bv Mr. Godwin:
..
Q. You say 20 ya:rds back of the- trailer· you
page 57 ~ found a flare in the ditch Y
A. Yes, siY.
Q. You don't know whose flare that was Y
A. No, sir..
· Q. 30 yards back of the trailer that you found in the· middl~
of the eastbound lane; is that right?
A. Yes, sir.
Q. Was that burning.?
A. Yes, sir.
Q. And you didn't see any flare in the front, and you did
see an emergency cord-an emergency light cord?
A. Yes, sir.
Q. Do you know whether that had been put the·ret
A. I don't know, but it had been broken.
Q. Does _it have a thing which you cut it on and off withf
A. I don't remember.
Q. You said who put the flares out you have no knowledg·e

ofY
A. No.
page 58 }

T. L. WATTS,
a witness on behalf of the plaintiff, was first duly
sworn, and testified as follows:

Examined by Mr. Arnold:
Q. You are an officer in the Town of Waverly f
A. Yes, sir.
,
Q. Did you go to the scene of this accident Y
A. Yes, sir.
Q. Do you know whether there were flares outol
A. Yes, sir.
Q. What type of flares were there T
A. There were three oil burners and two reflectors.
Q. When you got there t
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T. L. Watts.
A. Yes, sir.
Q. Do you know whether the lights were on the truck, or
whether they were not t
A. The lights were burning.
Q. Do you know whether the flares were burning?
A. Two of the oil flares were burning.
Q. Where was the third one?
A. It had been hit by something and was over in the center of the right-hand lane when I got there~
Q. vVere there lig·hts on the truck T
A. Yes, sir.
Q. Where were the reflector flares?
A. They were a considerable distance back of
page 59 ~ the truck, and they were back of all the oil flares.
Q. Did you see a helper out there 1
,
A. There was a colored man walking around with a uni-.
form on.
Q. Did yo.:u see a helper light-a battery?
A. Yes, sir, there had been a light attached to a cord wbich
had been broken.
Q. Will you explain to the jury what these reflector lights
are?
A. They set up about that high (indicating); as well as I
remember, probably 4 to 6 inches in diameter-with a red
glass in there.
Q. Is there a difference between that light and the oil burner
you spoke of?
A. Yes, sir.
.,
By the Court:
Q. How does that light operate-by battery or how?
A. It is just a reflector.
·
Q. It is just a reflector and not an oil burner¥
A. Yes, sir.
By Mr. Arnold:
Q. In other words, you turn the lights on, and it reflects
back?
A. Yes, sir.
Q. Did you see any lights on the rear?
page 60 ~ A. Yes, sir.
Q. How many lights were on the truck?
A. I can't say, but I think 6.
Q. Are you familiar with the road ·that goes by the Air
Port?

so

Supreme Oourt of A.ppea:ls of Virginia

T.L. Watts.
A. Yes, sir.
Q.. Explain to the jury why type of road that is.
A. 460, do you mean Y
Q. I am speaking of the road that goes into the Air Port.
A. There is nothing .there but an old path, and there is a
field I would say 10 feet from the hard surface.
Q. Is there anything· more you know about this!
A. That is all.
CROSS EXAMINATION.
By Mr. Godwin:
Q. Mr. Watts, what is your position Y
A. Police Officer.
Q. Police Officer in the Town of Waverly?
A. Yes, sir.
Q. With whom did you go to the scene.?
A. My son.
Q. How long after the accident occurred before you got
there? Had they moved all the people T
page 61 ~ A. No, sir.
Q. Had Mr. Harcum been out there and moved
the folks in the ambulance 1
A. No; I fallowed the ambulance out there.
Q. It was a bad night, wasn't it Y
A. Yes, sir.
·
Q. It was a bad driving night?
A. Yes, sir.
Q. As far as vision and visibility were concerned Y
A. Yes, sir.
Q. About how long do you think it was before you got
there!
A. I don't know. I heard the siren on the ambulance, and
I went to the service station, and ]\fr. Harrell was in there
and said there was a bad wreck, and I went behind the ambulance. It had gotten there and put Mr. Joyner in the ambulance when I got there.
Q. As you went along out there, did you see any oil flares
in front of this truck?
A. I didn't see any.
Q.. You didn't see any in front at alH
A. No.
Q. Well now, you would have seen them if they had been
there, wouldn't you f
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T. L. Watts.
A. Yes, I would. I saw the one at the rear.
Q. Where did you see the other oil light!
A. There was one about 3 feet from the back
,of the trailer.
Q. All right.
A. And there was another one about 20 feet. That was
the one that had been turned over.
Q. You say about 20 feet back a light had been turned over
or hit, and that was not burning?
A. It had been burning and it was in the center of the road
then.
Q. They were the two oil flares you saw Y
A~ Yes, sir; there was another back about 20 yards.
Q. Another back of the truck f
A. That is the one that had been turned over.
Q. These reflector lights, what were theyY
A. They were, I would say, 20 steps beyond the last oil
burner-width of it I would say 20 steps apart.
Q. Well, was there an oil truck there when you got there T
A. I don't remember whether there was or not.
Q. Was there an Army truck when you got there Y
A. I didn't see any. I never noticed. There were several cars there, and there could have been a truck back there,
but I don't know.
Q. And you say you think it was perhaps· 30
page 63 }- minutes-how long did you say?
A~ I didn't say.
Q. Well, how Ion~ was iU .
.
A. I went out behmd the ambulance.
Q. There were a great many people gathered there by that
])age 62 }-

iimeT
A. Yes.
Q. And they were loading the ambulance Y
A. They had put Mr. Joyner in, and they were putting
·Mrs. Joyner in.
Q. You say there were six lights on the back of the truck;
do you mean six lights lighted by electricity, or do you mean
these little reflectors?
A. I said six burning.
Q. And there were marker lights on the side Y
A. Yes, sir.
Q. And there were tail lights Y
A. As well as I remember, there were top and bottom and
little red lights.

1

52

Supreme Court of Appeals of Virginia

T. L. Watts.
Q. Yon are not positive of that?
A.. No, but that is my recollection ..
Q. Where did the accident happen!
A. Just east of the Air Po·rt.
Q. Are you familiar with the area out there?"
A. I lived right close to it for 20 years.
Q. And you are positive it was on the east side °l'
page 64 ~ A. Yes, sir.
Q. And how far from the entrance to the Air
Port!
A. ·which.entrance? The old path?
Q. I mean where people drive in and p_ark ..
A. I would say three to five hundred yards east of that.
Q. From the Air Port down to the east isn't over 150 yards t
A. l think it is further than that.
Q. Anyhow, without respect to the distance, was it at theeast end of the Air Port?

Mr. Rixey: If your Honor please,. I think he has the right
to fix it irrespective of distance.
.
The Court: He asked where it was with reference to the
east side of the Air Port.
Mr. Godwin: He said at the east end of the Air Port..
Mr. Rixey: From three to five hundred yards ..
The Court: From the entrance.
Mr. Rixey: Yes.

By Mr. Godwin:
Q. That highway is pretty level at that point, isn't itf
A. Practically level.
page 65 ~ Q. There is a little grade you come· over before
you get to the Air Port, and then you start downt
A. That is right; a little east.
.Q. And there is a Iittle curve¥
A. A slight bend. I would not say a curve.
Q. At tha~ point the shoulders are pretty level,. aren't theyf
A. Yes., sir.
·
Q. And there is some graven
A. Yes., sir.
Q. And they are pretty wide Y
A. I can't tell you how wide.
Q. Isn't that road approximately 12 feet wide at that point!
A. If I was going to say I would not say 12 feet.
Q. It is wide enough to get a car through?
A. You can stop without getting the wheels off.
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RE-DIRECT EXAMINATION.
By Mr. Arnold:
Q. Is there any grass growing on that shoulder Y
The Court: Now or at that timeY
Mr. Arnold: Now or at that time.
A. It was muddy there that night.
page 66

~

By Mr. Arnold:
Q. How far down the road will you say you
could have seen the truck?
Mr. Godwin: At what time?
Mr. Arnold: At the time of the accident. He didn't get
there until an hour after.
By Mr. Arnold:
Q. How far down the road could a person have· seen the
truck?
Mr. Godwin: A.t what time! .
Mr. Arnold: At the time of the accident.
Mr. Godwin: It is improper for him to say.
By lVI r. Arnold :
Q. How far down the highway could you see at the time
you left!
A. I could .see the lights quarter· of a mile.
.
Q. How far could a person see the lights from a truck
approaching the other way?
Mr. Godwin: I don't know whether the witness knows, or
not.
·
Mr. Rixey: He says that he has lived there an his life
and is fairly familiar with the location. He was there within
· two miles of the place at the time of the accident.
. The Court: If you want to ask if he went up
page 67 ~ the road.
·
Mr. Arnold:
Q. Did you go up the road west Y
A. I walked up a few feet looking at the tires.
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Q. Mr. Watts, is that road level at that point where tbis
accident happened Y
A. 460!
Q. -Yes.
.
A. Practically level.
·
Q. How far could you see down that road today Y
A. Today!
Q. Yes.
A .. I could see a mile and a hali in the daytime.
Q. There is no hill or curve to obstruct anyone's viewf
A. Not enough to keep you from seeing..
RE-CROSS EXAMINATION.
By.Mr. Godwin:
Q. There· is some grade there, and if you were there where
this accident occurred, you could perhaps not see o-ver half
of the truck's body, of a truck coming· on the other side f
J,,... At night I wouldn't say that, but in the daytime.
Q. Hav~ you been back up there to see whether you could
see?
·
page 68 ~ A. I went there the next morning.
Q. With a truck coming from towarcls Petersburg, and you at the Air Port, the hill does cut off some Y
A. There is a slight dip there.
Q. How much of the trucks' body was cut off?
A. I imagine it would take half of it.
Mr. Godwin : All right.

By Mr. Arnold:
Q. How far would the truck have tQ be from it to cut off
that half?
A. It would be a considerable distance. You could stand
in the bottom and sec half of it, sitting where this was.
Q. How far would that come, 1\fr. Vl atts Y
A. Seven or eight hundred yards at least.
Mr. Arnold: All right. That is all.
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EDvYARD PETTIWAY,
a witness on behalf of the plaintiff, was first duly
sworn, and testified as follows:

Examined by Mr. Rixey:
Q. What is your name?
· A. Edward Pettiway.
Q. How old are you f
A. 30.
Q. Where do you live f
A. Waverly.
Q. How long have you lived at WaverlyY
A. Three years.
Q. Did you come up to the scene of this accident on the
-evening of the December 6 last¥
·
A. Yes,, sir.
.
Q. And what direction did you approach the scene?
A. Coming towards Waverly from Petersburg.
Q. That is, you were going east!
'
A. Yes., sir.
Q. Can you give us any idea of the time you arrived f
A. No., I can't.
Q. Can you give us any idea as to how long after the accident it was?
A. No,·sir.
Q. How many people were around there?
A. At the time I passed, there were quite a few
page 70 ~ cars, but I never stopped.
Q. Please tell us what lights you saw there as
you passed in reference to the truck and this trailer that was
stopped on the hard surface? Can you tell us what lights
were on iU
A. As far as I remember, it was very well lit up, and the
trailer part of the truck the tail lights were burning and the
flares were out.
Q. Were marker lights burning?
A. Yes, sir.
Q. When you speak of the flares, what do you meant
A. They were out on the road.
Q. Were they burning?
A. Yes, sir.
Q. When you said ''out'' you didn't mean that they were
extinguished Y
A. No.
Q. What sort of flares were t.bere?
A. Oil.
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Edward Pettiway.
Q. Do you remember how many!
A. No, sir.
Q. Do you remember where they were placed?
A. On the left-hand side of the highway. The truck was
parked on the right on the shoulder ..
Q. The truck was parked on the right-hand side of the road
facing towards vVaverly; is that right?

page 71 }.

Mr. Godwin: Don't tell him.

A. It was on the hard surface of the road.
By Mr. Rixey:
Q. Headed which way 1
.
A. Towards Waverlv.
Q. Facing ·waverly; on which side of the road was itf
A. On the right.
Q. Was it close to the rig·ht or far awayY
A. I never stepped it, and I couldn't recall.
Q. Anyway, you remember seeing it over on the rightf
A. Yes, sir.
Q. And you went by it on the left; is that right?
A. Yes, sir.
.
Q. Tell me your best recollection as to where those flares
you saw burning were placed Y
A. I never paid much attention to them as I approached
the truck. I could see the lights and the flares.
Q. You could see definitely where they were?
A. Yes.
Q. Do you recall where they were?
A. No, sir, I don't.
Q. Now, as you approached that truck and those· flares.,.
_
how far from the truck were you when you saw the
page 72 } truck 7
,
A. I would say at least quarter of a mile.
Q. Did you have much difficulty seeing the lights on the
truck!
A. I could see them verv well.
Q. How far from the flares were you when you first saw
the flares?
A. I couldn't recall.
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• Ed~vard Pettiway.

CROSS EXAMINATION.

By Mr. Godwin:
.
Q. When you came up there, they had moved the people
who were hurt, hadn't they f
A. I don't know.
Q. They bad gone?
A. I don't know.. I never stopped, and I don't know
whether they had moved them or not.
Q. Did you see an ambulance there Y
A. No, sir.
Q. Did you see an oil truck?
A. No, sir.
Q. Did you see an Army truck?
A. No.
Q. You didn't pay any attention?
A. I saw quite a few cars on the side of the road.
Q. I believe you told me the other day it happage 73 ~ pened about an hour before you got there Y .
A. I don't know how long it was.
By the Court :
Q. What time did you get there f
A. Around 7 :20 or 7 :30.

By Mr. Godwin:
Q. Now, you say you saw some flares there, but you don't
know how many or where they were put Y
A. No ; I don't recall that.
Q. Could you recall they were actually oil flares, or whether
they were reflector flares down there 7 Did you pay enough
attention?
A. You can tell the difference between a reflector because
there is a wick in the oil.
Q. You don't know whether it was one or two or three f
A. No.
Q. And you don't recall seeing any reflector flare at all Y
A. No.
Q. When you came along there the weather was much hetter
than it was earlier in the. evening?
A. Yes; but it was kind of misty.
Q. It had been a bad night before Y
A. Yes.
page 74 ~ Q. The weather had been bad f
A. Yes, but it was still misty.
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W. A. Ga.ssada.
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RE-DIREOT EXAMINATION.

ij! Mr. Rixey:

· Q. Cari you identify anyone you did ~ee o~ the scene?
A. No, I can't. I never stopped. ·
·
Q. You didn't stop, but did you recognize seeing someone
there?
·
·
A. Yes, sir.
Q. Who?
A. Mr. Arnold.
Q. You refer to Mr. Robert Arnoid, sitting at the counsel
tablet
· ··
A. Yes, sir.
By Mr. Godwin:
Q. You say the marlrnr lights on the truck were Ht, and
the rear lights ·Y
·
·
A. Yes, sir.
Q. The marker lig4ts are the lig·hts on the top·Y
A .. Yes, sir.
Q. And the rear light at the back?
A. Yes, sir.
page 75 }

W. A. CASSADA.,
.
a witness on behalf of the plaintiff, was first duly
~wo;rn, aun testified as f oJlows:
·
Examined by Mr. Rixey:
Q. You are Mr. W. A. Cassada?
A. That is right.
·
Q~ And where do you live, Mr. Cassada 1
A. Waverly.
Q. Did you actuallv see this accident?
A. No~ sir.
..
Q. Diet you come down to the scene of it after it occurred t
A. Yes, sir.
··
Q. From what direction did you approach T
A. From Waverly.
Q. And about what time did you get there Y
A. I don't ~em~mber the time, but Mr. Lafoe come 1:lP ,and
picked me up m his car.
Q. Had Mr. and Mrs. ,Joyner been talwi;i away in the ambulance when you arrived?
A. 'l,hey had.
Q. Can you give any idea of the time you arrived f
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A. No, sir.
Q. Tell us what lights were burning on the tractor and
trail.er when you g_ot there.
· ·
· · ·
A. The lights were on the front of the truck
page· 76 ~ when we pulled up, and I walked around to the
back and walked all the way up to the end~ ·The
first thing I looked at was the torch someone knockea over.
There were several of them lit.
· ·
Q. What colors were they?
4-. They were red, as I rememb~r.
Q. ¥ ou don't remember how many there were on the bl).ck f
A. No.
.
.
.'
i·.

A. No.
Q. How far down the r.oad to the b~ck of the truck did you
walk?· ·
·
A. About the entrance to the Air Port.
Q. How far ·was. that, to your best judgment~
A. 150 yards.
··
·
Q. Did yon' have any difficu~ty in s_eeing t~e light~ on the
rear of the truck f
·
A. No. There were plenty of lig4ts.
Q. P,ease tell us what flares you saw there¥
A. There were two or three torches burning near the truck
:and trailer. One was kind of bent up a little· bit. On back
I think there were three of those reflector lights. I picked
up one that a car or somet]p.ng had k1:1.0cked ~ver; a}?._d they
were spread over 150 feet .
.Q. Do you r.e.ca~l how many of those reflector light~ there
were?
·
·
page 77 } A. There were three.
Q. They were not lit, but reflector lights?
A. Yes.
Q. Then you saw two oil flares back there f
A. Yes.
Q. Were they burning?
A. Yes.
·
Q. Can you tell us how far they were back of the truck t
A. No, I couldn't say positively.
.
·
Q. Can yo:u teil ;us w~ere they were with r.e!erence to the
-sid'es of the road f
A. They were sitting at the proper place on the -left-hand
side of the concrete, and I think one or two of the re.flee.tor
l~ghts we~e sitting up on top of the black bea~s.
·· ·
Q. And they were burningf
·
A. Yes, sir; tbe reflector lights have to be sitting straight
the way you are coming, or they will not burn.
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page 78 ~

CROSS EXA1ITNATION ..

By Mr. Godwin:
Q. You work for the State Highway Department, don't
youf
A. Yes, iJir.
Q. Do you live at ,vaverlyt
A. Yes, sir.
Q. You work on that roadY
A. Yes, sir.
Q. There is a question I want to ask you about the highway: Where did this accident occur?
A. It occurred at the east corner, I would say approximately it could have been 10 or 15 feet either way, east of it,
or back there a little bit, but near the east corner of tl1e AirPort.
Q. That would have been u9. on this side of the Air Port T
A. On the ,vaverly side of 1t, yes, sir.
Q.. Is there a grade there where this accident happened
up to the Air Port and then downward after you pass Y
A. Yes, sir.
Q. Standing where· this accident happened, I believe you_
say it is 150 yards to the entrance of the Air Port f
page 79 ~ A. Yes, sir; the main entrance where you go
in to the office.
Q. Can you go in any other way f
A. I put a bridge there, and that is at the east corner.
Q. And there is a road? .
A. You, can park cars, but there is a bridge across that
ditch.
Q. And it was put there for the ca1·s to go in there and
park1
A. Yes, but it is not a substantial bridge; it would not hold
a truck.
Q. How about the entrance,to the Air Port Y
A. That is all right; it has cinders and some gravel in there,.
and it is built up real well.
Q. You say that is about 150 yardsT
A. Yes; I think about 150 steps.
Q. Then, if this man was coming· from towards Petersburg-,
he would lmve still passed the Air Port around about 150

yards?

A. Yes, sir.
0. About the shoulders of that road, that is a main
tho;oughfare~ isn't it t
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A. Yes, sir.
Q. And are those shoulders maintained Y
page 80 } A. I maintain them and gravel them. 1
Q. And they are good shoulders Y
A. Yes, sir, but it is different from other types. On fills
it is narrow, but this clidn 't happen on a fill, and it is about
12 feet from the concrete to the edge of the ditch.
Q. And that is practically level?
A. No, it is not level, but it would put a 3 inch drop is
what it is supposed to be.
Q. At that point, it is just opposite an old field there 7
A. That is right.
Q. Did you all have to gravel in that field at all f
A. No.
Q. It is almost level at that point, at that old :field, isn't

ilY

-

A. Yes, but there is nothing to keep you from driving
across the ditch.
Q. There is ample room only for about a truck or any vehicle which travels this highway?
A. Yes, sir.
·
Q. And that is graveled there to make it hard Y.
A. Yes, in dry weather. The gravel is not the kind of
g-ravel which would stand traffic in the wintertime.
Q. It is hard enough to stand a car 9n there T
page 81 } A. Yes, sir, but it dangerous because I have
pulled too many off. There are certain materials
which will stand anything·. At the entrance we have bad several trucks to go down deep. A loaded truck wouldn't stay
there.
By the Court:
Q. Do you know wl1ether this truck was loaded?
. A. I don't know. I asked several the same question.
don'-t know..

I

By Mr. Godwin:
Q. When you got there you went out with Mr. Laine, I be. lieveY
A. Yes, sir.
Q. About how long would you say it was after the folks
began to congregate out there before you got tl1ere?
.
A. If I mistake not the ambulance had beat me there., and
the fell ow driying the car was still there.
Q. Who set the lights out, you don't know Y
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A. No.
Q. Did you see anything wrong with the truck 7
A. There didn't seem to be any damage to the truck.
Q. Did you see any flat tires there!
A. No. There was no damage to the truck that I could see
at all.
·
Q. Now, I believe you say something about some
page 82 } reflector flares: You did see some of those that
evidently had been placed back to keep people off?
A. Yes.
Q. You saw a car and trailer there?
A. There was one behind the trailer.
Q. Where was it7
A. It was right around the corner, in the neighhorhoodin the neighborhood of where this car was sitting. I couldn't
tell in feet. I couldn't be accurate about it.
Q. And the other one was in front?
A. In front of the truck, yes, sir.
Q. And that one was about how far from the front?
A. Maybe 25 or 30 or 40 feet.
Q. Now, about the lights on the back of it, I believe you
said there were some lights on the truck, but you don't know
how many. Did you see marker lights?
A. Yes, and there were some extra lights. I think there
were three across the top, but I don't know posjtively, but
. ·there were several on the top.
Q. That night before you went out there., had it been a
bad nightY
A. Visibility was very poor.
Mr. Godwin : That is all.
page 83}

RE-DIRECT EXAMINATION.

By Mr. Rixey:
Q. You sar ·you are thoroughly familiar with that road,
and you spoke of the grade in the road rising. from where
the truck was standing up to the Air Port going towards
Petersburg!
A. That is right.
Q. If an automobile is coming from Petersburg, going towards Waverly, how far, before it got to the truck, where the
truck was standing, would the driver of that automobile be
able to see the truck so far as this grade is concerned Y
A. There is rig·ht much drop after you pass the grade point
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lie happened to be going down. The distanoo would be fiv:e or
six hundred yards around there, and maybe you could not
see the wheels down. As you come up gradually you see more
.and more of the truck.
Q. The distance, as I understand, four or five hundred
yards in the rear you could see all the truck!
A. Yes, sir.
Q. For how long a distance could you see all the truck?
A. It depends on what kind of vehicle.
Q. Any ordinary passenger automobile?
A. Maybe four or five hundred yards. I know there is
enough grade to hide some of it.
page 84 ~ Q. You could see the whole trailef body four or
five hundred yards?
A. Yes, sir. There is right much grade there, but you could
see several hundred feet down there.
Q. When you got there Mr. Reber was still there?
A. Yes, sir.
Q. Do you recall anything about a service light cord Y
A. Yes, sir, one of those cords was there, but it was riot
burning. It was connected on to a generator.
Q. Do you recaJl whether the bulb was broken 7
A. No. There was a light there.
Q. Did you see anything about a jack, or jac.k handle?
A. Yes, sir. J\1Ir. Reber had 11old of the j~k handl~. He
had it laying in his hand, and I took it for granted th~t he
had it in his hand.

RE-CROSS EXAMINATION.
By Mr. Godwin:
Q. Those were dual wheels on that truck, were.n't theyf
A. Yes, sir.
Q. Dual wheels were on .either side of the rear?
A. It is a tractor trailer with both wheels on the rear.
~

By Mr. Rixey:
Q. Do you mind describing, as nearly as you can,
the tractor and trailer unit?
A. Well, it is a heavy trur.k with dual wheels and .a platform, which fastens right behind the c.ab, and the trailer, the
best I remember, had dual wheels, one at the back, and the
front end of the trailer sits on the tractor.
Q. was the trailer closed in?
A. The trailer was closed in.
page 85
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1

Q. Do you remember the color of iU
A. No,.sir.
Q. You can't tell us whether it was loaded or emptyt'
A. No, sir.
At 12 :40 a recess was taken u11till 1.20 ..

AFTERNOON SESSION..
Sussex, Virginia,. July 17,. 1946''The Court convened at the expiration of the recess.
Present : Same parties as heretofore noted.
page 86}
vV. R .. FAIRCLOTH,
. a witness on behalf of the plaintiff,. was first duly
sworn, and testified as follows ~
Examined by Mr. Arnold:
Q. You live in Waverly?
A. Yes, sir.
Q. You are the owner of the Davis Cafe'.f
A .. Yes, sir.
Q. Did you go to· the accident that happened on Highway
460 on the 6th of December, 1945?
A. Yes, sir.
Q. When you g·ot there, was the lig·ht on the truck operated
by Mr. Reber burning!·
A. I don't know who it was operated by, but the lig·hts:
were burning all over the truck-back and front.
Q. Explain to the jury what lights were on the back of'
the truck.
A. There were several small lights on the back of the truck,.
top and. bottom. I would not say for sure, but somewhere
seven or eight burning.
Q. Seven or eight burning?
A. Yes, sir, small, and then he had a cord running· from
somewhere in the front, a drnp light that he was using to fix
his car.
Q. Did you say it was burning Y
A. I say it was a drop light.

page 87 ~ By the Court:
Q. Was it burning t
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A. No, it was not burning at the time.

By Mr. Arnold:
Q. Did you see any flares?
A. There were two flares burning and one out.
Q. Explain to the jury everything else with respect to the
•
flares.
A. One of these about 10 feet of the truck. That was burning. The second one back was about 20 or 25 feet. That had
been knocked off the highway Jnto the weeds and grass. That
was out. There was one further back, 40 or 50 feet, that was
burning. I went back to the cafe to call Mr. Prince, the
coroner.
Q. How far, coming from Petersburg, could a person see
the truck?
.l\.. 75 to 100 yards although it was raining a little and
damp and fogg·y like, but I know that it was raining and foggy
like, but you should have been able to see 100 yards, because
I drove down at a speed of 50 miles an hour, and I could see
fairly good.
Q. Did you see all three of the flares 7
A. Yes, sir.
page 88

~

CROSS EXAMINATION.

By Mr. Godwin:
.
Q. As I understand you, you did not get out there until
after Mr. Laine did t
·
A. No; I went out there with him.
Q. You went with him¥
A. I took him with me.
Q. About wp.at time did you all leave Waverly?
A. I don't know the time.
Q. Had the ambulance already gone out?
A. Yes, sir.
Q. Had the people been loaded into the ambulance when
you got there i .
A. I didn't see them. The only man I saw was the <lead
man.
Q. The others had been moved Y
A. Yes, sir.
Q. Then it must have been. an hour or more after the accirlent Y
A. I don't see why it should take an hour to come from
Waverly.
·
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Q. Someone had come to get the ambulance, and then the
people were loaded in it?
A. According to what I was told, the people come into my
· place to call. It had happened about 10 minutes
page 89 ~ after this call after the accident.
·
Q. Do you mean it had been 10 minutes since
•
'
they left there Y
A. Yes, sir. I had to take care of my business :first, and
in about 10 or 15 minutes I left to go up there, and it certainly could not have be_en 2"0 or 25 minutes drive.
Q. Did you meet the ambulance going?
A. I don't know.
Q. These people had come from Waverly, and you didn't
meet it!
A. I don't say I didn't meet it, but I didn't see it.
Q. Does the ambulance have a large red light on iU
A. Certainly.
·
Q. But you don't recall seeing it?
A. No, sir.
Q. It had gone when you got there t
A. Yes, sir.
Q. I believe you say tl1ere were lights on the back of the
truck at the time you got there?
A. Yes, sir.
Q. That truck had the usual marker lights,
A. I don't know what they are supposed to in4icate like
that. I may say, after seeing trucks go· down the
page 90 r road, some have 10 or 15 lig·hts on them and some
only the two.
Q. "\Vere these reflectors or not?
A. They were burning lights. ·
Q. You didn't see any flares on tl1e front of the fruck Y
A. I saw a flare alongside of the back wheel, about 20 feet
of it.
Q. That is the rear of iU
A. Oh, the rear of it.
Q. About the rear of it!
A. Yes, sir.
Q. Then there was one 25 feet back of it over in the wheels?
A. That was the reflector light.
Q. Then there was one 40 feet behind the truck Y
A. Yes, sir.
Q. So, when you got there, there were only two flares burn.
ing, one about the rear of the truck and the other 40 feet
back of it?
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A; Yes, sir.
Q. Did you ·see. ·an .oil truck?
A. No, sir;
Q. Did yon see any electric flares 7 ·
.A.. There were not any.
:page 91 } Q. When you got there?
A. No.
Q. I believe you say you could hav-e seen the truck about
75 yards from it Y
A. I think so.

.

J. B. LAINE,

a witness on behalf of the plaintiff, was first duly sworn; and
testified as follows:

Examined bv Mr. Arnold~
Q. You work in Waverly?
4-. Yes, sir.
Q. You are sergeant for the Town of Waverly!
A. Yes, sir.
Q. You drove to this accident?
A. Yes, sir.
Q. Did you see any lights cm the true~ 7
A. The headlights were burning and some six: or seven
lights on the' back of the truck-small round lights.
Q. Were they burning?
A. Yes, sir.
Q. Did you see any flares?
A. I didn't pay attention to it because there were several
~ars and I didn't go up the road, but there were several lights
on the back of the truck.
page 92 } Q. You could not be positive about it Y
A. No.
Q. Did the Chevrolet car turn out at all?
A. No; it was bead-on right into the back of the truck.

CROSS EXAMINATION.
By ]\fr. Godwin:
Q. It did not show any sign of any brake Y
A. No, I didn't see it.
Q. There were no brakes put on Y
A. No.
Q. About how long ·was it before you got there f
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A. I really don't know because I don't know what tim:e I
went there and what time the accident. happened, but it must
have been several minutes, because I heard the ambulance
· go out. It must have been. 15 minutes, but I don't know..
• Q. You mean the accident happened about 15 minutes before!
A. Yes, sir.
Q.. When you got there was Mr. Faircloth the rel
A. I don't remember seeing him.
Q. Had the folks been loaded?
A. Yes, sir.
Q. And yon don't remember the ambulance compage. 93. ~ ing to town!
·

A. No.
RE-DIRECT EXAMINATION.
By Mr. Arnold:
Q. Do you know whether the truck was loaded or not f
A. No.
L. L. SYKES,
a witness on behalf of the plaintiff, was fhst duly sworn,.

and testified as follows :

·

Examined by Mr. Arnold:
Q. You are employed with the Willcox Moto:r Company in
Waverly?
A. Yes, sir.
Q·. Did you go 011t to the accident f
A. I went out to get it up-.
Q. You went out to get the wreck up f
A. Yes, sir.
Q. Do you know whether there had been a tire changed, or
noU
A. I understand there was.
Q. What did yon do out there?
1\IIr. Godwin: I object.
The Court: Objection sustained.
Witness: The tractor and trailer were on the road, and
the lights were all burning; so far as I could see,
page 94 ~ and there was not anyone there except a colored
fellow and the truck driver of the oil truck.
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, Q. When you got there?
A. Yes, sir.; they were the only two boys that were tbe:r~Q. When did you get there Y
A. I imag'ine it was an hour or hour and a half-at least
an hour.
Q. The oil truck was there then 1
A. Yes, sir.
Q~ Mr. Sykes, did you see a tool bo~Y
A. I don't recall about the tool box.
Q. Was there a trouble light there?
•
A. Yes, sir.
Q. "\Vas it working?
A.. The bulb had been broken. lt came all the way under
the motor to the truck.
Q. Did you see any flares that belonged to the tru_ck Y
Mr. Godwin: I object.

Mr. Arnold:
Q. Did you see any flares there!
A. Yes, sir.
Q. Where were the flares f
A. One ·sitting 1·ight close to the truek fmd off a bit from it,
and there was 0~1e further back burning, and th.er~
page 95 ~ were some fudber back bebi.w the Qil b·uck, and a
reflecto·r.
Q. Behind the oil truck t
A. Yes, sir, you might say one about the re~r e;Qd of it
and the others on back.
Q. What, if anything, did you do with the flares Y
.A.. I ipliicked tw,0 of the fl.ares up and put .them in the
wrecker. Tlw oil truck man took the ;r.eflec.tors up and put on
the truck. AfteT I g(i)t the i\Vl~eekage up I left.
Q. How many flares did you pick ~ Y
A. Three ,vith the one that was naashed UJp.
Q. Did you notice how many lights were on the ,hack of
the t-ru.ek ·y
A. No, but quite a few of them.
Q. Were they burniiAg?
A. Yes, sir.

·CROSS EXAM[NATION.

B:y Mr. jGodwh1:
Q. I understood you to say -that there was .oue oil :fla.,e
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close to the rear of the truck, and the other was mashed like
somebody had run over it; where was it 7
A. Four or six feet from the truck, but I didn't measure

it.

Q. Was tba t back of the truck Y
A. Yes, sir, just off from the back corner, when
page 96 } I got there.
Q. Was it behind the back corner, or right up

in front? ·
A. Well, off from the corner.
Q. And there was one lighted one behind the truck °l
A. There were both of them.
Q. There was one further back l
A. Yes, sir, further back.
Q. About how far was that?
A. I would say 100 to 150 feet back. The one in between
was out, and had been knocked over into the edge of the
grass.
Q. Did you find that one, or did someone else find it Y
A. I don't know who found it, but it was there when I got
there.
Q. Where was iU
A. Up on the shoulder of the road. That is the one that
was out.
·
Q. · What did you do with this flare ?
A. I taken them on with me on the truck.
Q. You put them in the wrecker T
A;. Yes, sir.
Q. All three of them Y
A. Yes, sir.
page 97 } Q. And you threw one away that was damaged?
A. Yes, sir.
Q. What did you do with the other three Y
A. I have still got them.
Q. No one called for them?
A. No.
Q. Could this truck line have stopped and picked them up Y
A. It stopped and took up the tire.
Q. Did they ever ask you for them Y
A. No.
Q. They never claimed any 7
.
A. No. They sent me a check for bringing the truck in.
Q. And you say that they did come and get the tire Y
A. No; I left it at the service station, and they called at
the bus station and took them up from there.
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•

()

·Q. Is that the tire that was out an the ground1
A. Yes, ·sir.
·
Q. What was the matter with itY
A. I don't know. You take one -of these big tires and you
ccan 't fix it.
Q. And they drove the truck away 7
A. I presume they drove it. He carried it away.
:page 98 ~ Q. You got the colored boy to drive th~ truck
to the service station 7
A. Yes.
Q. Was there anything done to that truck before it was
moved away from the scene of the accident¥
A. The lugs were tightened up.
Q. They tightened the lugs on the rear wheel T
A. Yes, sir.
Q. Were there any tires flat on that truck when you -carried it away?
.
· A. Not·that I know of.
Q. Then, if he had a flat tire on the rear of that truck, he
still had another good tire on there, didn't he?
A. No, I don't think so.
Q. There were drial wheels f
A. I think we had a spare.
Q. They have two wheels on the reart
A. Yes.
Q. If he took one of those off -and put the spare on, he still
had another that there wasn't anything on t
·
A. Not the spare.
·
Q. The spare was on the car; he had one spare, didn't he T
A. Yes.
Q. If the two tires were on the rear, he stil~ had
page 99} one that was holding it up, didn't he?
A. Y.es, but there were two tires on the rear..
Q. There were two tires on the rear Y
A. Yes, sir.
Q. And if one goes bad, he still has one?
A. Yes, but one will not hold the load.
Q. It will hold it how far?
A. I don't know.
Q. Wouldn't it drive to Waverly!
A. No.
Q. Two miles¥
A. No.
Q. Was this truck loaded Y
A. I don't know.
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Q. Didn't you look at iU
·
A. The way it pulled off I would think it was loaded.
.
Q. Was that truck carried back to Norfolk, or was it sent
back out west somewhere 1

A. Sent to Norfolk, I presume. I don't know. They came
from Norfolk up there after it.
page 100 ~. · RE-DIRECT EXAMINATION.
By Mr. Arnold:
Q. Do you lroow whether the truck was loaded!
A. I presume it was.
Mr. Godwin: I object if he doesn't know.
Witness: I don't know.
By Mr. Godwin:
Q. The boy driving· it could have been told about thatr
A. · Yes,. sir.
P. D .. HARCUM
was first duly sworn, on behalf ,of the plaintiff,. and testified
as follows:

Examined by Mr. Arnold:
Q. Did you ·g'9 to too soo:ae· 0f this accident -on .the i6th of
December!
A. Yes, sir.
Q. W-er.e the lights :oill the track burning f
A. Yes, sir.
Q. W.ere there .fillares at ,the true.kt
,
A. There w.as a flare at the front Qf the truck when I got
there., hut how many flares wer.e at the back I don't know.
Q. Were tla<ty burningY
page 101 ~ A. The flares were burning.
Q. You droi 't recalil. 1n.ow many 1
A. I didn't notice 1hew many ·Or how few there were.
CROSS EXAMINATION.
By Mr. Godwin:
Q. Who came into see you f
A.. Alton Jones came in and called me and said there ;was
a wreck on the road out at the Ai:r PoTt. I got right i.n the
ambulance and went right out. When I got ther~, thexe was

•
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a flare in front of the truck. I judge it might have been 50
feet. The truck was about-I don't know. I passed the
truck. The truck was at the east end of the Air Port.
Q. Is that where the accident occurred Y
A. That is where the truck was when I got there. I passed
the truck and the Joyner car, and there was another ca:r; behind it, and then there was an oil truck there. I went up to
the entrance of the Air Port and turned around and come
back and stopped my ambulance beside the truck.
Q. And loaded them t
A. Loaded Mr. and .Mrs. Joyner and Mrs. Lanier and Mrs.
Carr; and Mr. Heber was lying at the back of the truck on
the right-hand side, and seemed to be in line with the back
of the truck.
·
Q. ,vhat kind of nig·ht was it?
page 102 ~ A. It was misty, kind of what you call ~ mist
ri8i11g, and fog.
Q. It was a bu<l night 1
A. Yes, sir; I considered it right rough night for driving.
I was going to Petersburg·, but Mrs. Carr said she would like
to go to Suffolk. It was .Mrs. Uarr from Zuni.
Q. It was a right rough night f
A. Yes, sir; I had my 8pot light, headlights and also dimmers.
Q. You saw the oil truck when you got there 1
A. The oil truck was s1 tting· between the Joyner car and
the entrance to the Air Port.
Q. Behind it 1
•
"
A. Behind the ,Joyner car, und there was one car between
me and the Joyner car.
Q. Aud you 8ay you <lidn 't notice any flare Y
A. There were some flares, but how many I don't know,
or how far, because I couldn't see it positive enough to say.
Q. Was Mr. Joyner living at the time you left the accidenU
A. Mr. Joyner was living at the time I left the acci9ent,.
but I thought Mrs. Joyner was the worst off; she had a. terrible cut under her chin, and when I got to the
page 103 ~ hospital Mrs. Lanier was suffering from sl1ock.
Mrs. Joyner was on a stretcher. Mr. Joyner was
on the emergency stretclwr, an<l there were two seats in the
back, and Mrs. Joyner and 1Ir. Joyner were suffering, from
shock, and I took the wheel chair; Mr. and Mrs. ,Joyner were
taken in on stretchers.
·
Q. Was :Mr.•Joyner living?
A. Yes, when I left the hospital.
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Q. You came on back to ·waverly that nig·htT
A. Yes.
Q. Before you got back to Waverly, did any representative of the company for whom this man was driving come to
Waverly?
A. Two gentlemen came there. I understood one of them
to say he was the manager of the owner of the truck. My
understanding was that one was a lawyer of the representative of the truck, and one was the manager of the truck, I
don't know which.
Q. That is what they told you Y
A. Yes.
Q. About what time did they come to see you that nig·ht Y
A. I would say about 12 o'clock.
Q. About 12 o'clock?
A. Yes, sir.
Q. Did the owner or manager of the truck compage 104 ~ pany tell you where this truck was going¥
A. He asked me about the wreckMr. Rixey: I think that this is hearsay-what someone
told you where the truck was going.
The Court: Gentlemen of the jury, step in the other room
a minute.
(The jury retired from the courtroom.)
The Courto: I was going to suggest that he answer it to
see what it is all about. ·
Mr. Godwin: Did the owner of the truck advise you in your
conversation as to where the truck was going, make any
statement to you about where the deceased, Reber, was going!

A. I will give you the whole story: I had worked the night
before, and I was tired, and when I got there Dr. Prince, the
coroner, signed the death certificate ·for Mr. Reber. Right
after he left, I got a telephone call from Sykes Funeral Home
in Norfolk, and asked would I prepare the body of Mr. Reber,
and I told him the condition nfr. Reber was in, and I would
tell him what my charges would he to prepare the body. He
said that he could not pay that price. I told him I would
charge him $100, and he said he couldn't pay the price, and
I said I would not touch it.

.

.
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The Court : You can't .tell thatWitness: I was going to tell what happened
between this man and myself-the truck owner.
After I got the call I went to bed. After I refused and told
him what I would do, these two gentlemen came to me and
wanted to know about the wreck, and I told him where it
happened, and that the truck was standing· down there. He
said, ''Which way .was the truck going?" I said the truck
was headed to Waverly, he said, "The hell you say". I said
that is the way' it was headed, and he said it was not supposed to be headed to Waverly, but was supposed to be g·oing
to Wheeling and then to Pittsburgh, and he said, '' Do you
know why he was headed to Waverly?'' And I said, I heard
he had a flat tire. He said he wanted to make arrangements
to prepare the body and go ahead and take it to. Norfolk. I
said, "No, I don't care to do that, that Mr. Sykes has been
contacted by Mrs. Reber, and I don't care to cut in on him.''
He stood there and talked to me about two hours, and I told
him I wished he would leave, that I was tired and was going
home.
The Court: Is that alH
)fr. Godwin: That is all.
The Court: That is out.
Mr. Godwin: This man had started at one time on west,
and be had turned around and started back towards Waverly. Now, if he had had any trouble that caused
pag·e 106 ~ him to turn around, he could certainly have done
what he was going to do where be turned a.rounrl,
and then come back.
The Court: All of the conversation about the telephone and
repairing Mr. Reber's body and all that, the only thing that
could possibly be admittedMr. Rixey: The truck is not a party to this proceeding
and is not concerned with it. The suit is bv Mr. Reber's
estate ag·ainst Mr. Joyner's estate, and a cross-claim by Mr.
Joyner's estate against Mr. Reber's estate. What someone
comes in and says to this man about the Reber truck coming
back has nothing- to do with the case.
The Court: What do vou have to sav about tl1at,
Mr. Rixey: I might siy this, if your ~Honor please: I would
not have any objection if Mr. Reber was here to explain why
he was g·oing back in the direction from which he ~as supposed to be going.
The Court: He is asking- the jury to draw an inference
from the statement made by a dead man employer, and it
page 105 }
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might not be evidence. In other words, he would have to
infer that he possibly had trouble, and for that reason turned
around.
Mr. Godwin: Your Honor, I understand it this way: I do
not want any h~arsay in the case; I understood this from his
statement that. an attorney and the manager of one of the
truck lines under whom Mr. ReberThe Court : There is no evidence of the fact
page 107 ~ but what Mr. Reber was the ·owner of the truck.
This would be hearsay, the statement made by the
dead persons 's employer.
Mr. Godwin: That was at the time they were investigating
the facts and looking out for Mr. Reber's interest and trying
to have him employ counsel in this case, or it might be from
Mr. Rixey's office, who is here representing the case presented
today.
Mr. Rixey: I know nothing about it. I might sayJ,' if your
Honor please, it was not I, and, so far as I know, no one
from my office does my work at 12 o'clock at night. I wish
they would some times, but if he was up here at 12 o'clock
. at night, he was not from my office.
The Court: That is immaterial from whose office he was.
I will overrule the motion, and give you an exception.
( The jury returne.d to the courtroom.)
Mr. Godwin: That i~ all.
Mr. Rixey: '\Ye are in position that I don't know what evidence the, other side will put on.
The Court: Call your witnesses.
Mr. RL"'rey: I don't think we can use any of
page 108 ~ these witnesses until the other side puts on their
. evidence.
The Court: It depends on how long it will take.
Mr. Godwin: I will take all afternoon.

ROBERT AUSTIN (colored),
a _witness on behalf of the plaintiff, was first duly sworn, and
testified as follows:
Examined bv Mr. Rixey:
Q. Your name is ,,1hat?
A. Robert \V. Austin.
Q. And where do you live 1
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A. 507 Audulla Avenue, Akron, Ohio.
.
Q. What was your occupation, Austin, Dec~mber 6~ 19451
A. I was in the Motor Transport for the U. S. Marine
Corps.
Q. How long had you been in the Marine Corps at that
time?
A. Two years and two months.
Q. Are you in the :Marine Corps now?
A. No, sir.
Q. You have been discharged 1
A. Yes, sir.
Q. .A.nd you now live in Akron, Ohio f
page 109 ~
A. Yes, sir.
Q. How old a l'e you Y
A. Twenty-six.
Q. \Vere you in the Marine Corps at the time of this accident f
A. Yes, sir, I was.
Q. I want you to tell us, please, where you were and what
you were doing a little time before this accident "I
A. vVe were being transferred from Yorktown, Virginia, to
Camp Alton, and I was going to drive the car back. I was
driving· down from Norfolk, and I was going to cross to
Route 40. I had a bad tire. I stopped at a gas station and
asked when I could have it fixed. I stopped down 10 miles
from \Vaverly towards Petersbnrg.
Q. Did you know the Houte number from Petersbur.g to
\Vaverlyf
A. No, sir., I did not.
.
Q. All rig·bt. You droYe through v"\~averly towards Petersburg; is that right?
A. Yes, sir.
Q. \Vhat sort of rood was it you were traveling on?
A. A four-lane road.
Q. Did you come across this truck there that was stopped
on the side of the road?
A. Yes, sir.
page 110 ~
Q. Yon remember the truck, do you 1
A. Yes, sir. My lights were shining on it.
Q. · You passed by the trnek,. and you were going- towa_l'ds
Petersburg?
A. Yes, sir.
Q.
as that before any areident occurred 1
A. It was before.
Q. You don't know how long the truck had been standing
there?

,v
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A. No.
Q. You did see something about flares?
A. He had flares out.
Q. What was he doing with reference to them T
A. He was putting them out.
Q. Do you mean by '' putting them out'' he was stopped
on the road?
A. Yes, sir.
Q. Were these flares lighted¥
A. Three of them.
Q. vV ere they lighted?
A. Yes,.sir.
Q. Did you pass by Y
A. Yes, sir; I was seven miles beyond. About this time
two trucks and a trailer from Norfolk Army Base came by,
and I hailed them. About at the same time this
page 111 ~ came by, the Chevrolet sped by.
Q. Is that the car that actually struck the truck
on the road?
A. Yes, sir.
Q. That is what we have been talking about as the Joyner
cart
A. Yes, sir.
Q. And that passed you Y
A. Yes, sir.
Q. It passed you where!
A. A colored man near Waverly.
Q. Would you know bis name if you hear it?
A. Steven.
Q. Nathan JacksonY
A. Yes, sir.
Q. It was on the road between Waverly on towards Petersburg!
·
A. Yes, sir.
Q. About ten miles from Waverly?
A. Yes, sir.
Q. That is where you WP.re when tl1e Joyner car passed
yout
A. Yes, sir.
Q. Can you tell us anything- nhout the lights on that' carY
A. The lights·were kind of dim.
page 112 ~ Q. How long after that ear passed you did you
start off coming to 1-Vaverlv?
A. I would say it was abo1.1t 10 minutes.
Q. How fast did you drive from the point where you, in
.this Army vehicle, come towards vVaverly?
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I.

A. I would say around 55 or 60.
Q. Did you come up on this truck that you had seen beforeY
A. Yes, sir.
Q. Was it the same truck?
Q. In the same place
A. In the same place:
Q. All right. Tell us whether there were any lights on
the truck as it stood on the road as you came up there.
A. Just as we came up the rise I could see the lights on the
trailer, and I said, "That truckQ. (Interposing) You can't say that. You saw the lights,
did you Y
A. Yes.
Q. Do you know how many lights were on the rear?
A. No., sir.
Q. Did you see any flares out Y
A. Yes, sir.
page 113 } Q. Tell us about that.
A. When we got there, there were four flares
burning.
Q. Tell us where they were.
A. Two in the front of the truck across this way, and two
on the side.
0
/

Mr. Godwin: I don't understand that.
A. Two on the top and two on the side, one was a bout •30
or 40 feet from the front.
Q. One 30 or 40 feet from the truck in the front¥
A. Yes, sir.
Q. How far was that from the edge of the road?
A. It is where the cement and black top come together.
Q. On .the right-hand side?
A. On the left-11and side.
Q. Going which way?
A. Going towards Waverly.
By the Court:
Q. Left-hand side of what?
A. Of the truck.
By Mr. Rixey:
Q. On which side of the road if you face towards Waverly?
A. The right-hand side, and the left-hand side of the truck.
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Q. You explained about the fl.are that was in the
front of the truck?
.lt. There were two in the front.
Q. Were there any on the side of the truck?
A. Two on the front and two down the side.
Q. And one on the rear?
.
A. The one on the side was about 50 f.eet from the truck.
Q. That was to the back!
A. Yes, sir.
Q. Were these flares burning!
A. Four of them were.
Q. N.ow, when you arrived there, was there anybody else
there?
A. There was a fellow with a flag light. He was waving
up and down and said there was an awful accident, and he
asked if we had any flares, and we told him we didn't have
any, the Navy didn't have any. This other fellow and I Q. (Interposing) Are you speaking of the man who was
already there!
A. With the truck and trailer.
Q. That is the Army?
A. Yes, sir.
Q. All right.
A. We got out :md got Mr. Joyner out of the
page 115 ~ car first and laid him on a blanket, and then there
was a lady in the back and we got her out. The
lady on the right-hand side, in the front, I was afraid to bother
her as I didn't know how badlv she was hurt.
Q. Was that Mrs. Joyner1 ·
A. I don't know who it was., but the lady in front. This
man asked to please help her out, and, as a matter of fact,
we got her out.
Q. This man who had the flashlight and said there was a
big wreck down the road, did he ask you!
.
A. He was trying to help us and he went back maybe 100
feet beyond the car.
Q. You and this other man·took Mr.•Joyner and one of the
ladies out of the car?
A. Two ladies out of the car.
Q. Were you there when the .ambulance.came!
A. Yes, sir.
Q. And were you there when Mr. Arnold,came theref Do
vou remember him?
., A. I don't remember him, no, sir.
Q. It is not .quite clear to you about these flares now;

page 114

~
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You say yQu went towards Petersburg and before the accident; that is one time?
A. Yes, sir.
Q. You passed this stat.ion twice?
page 116 ~ A. Yes, sir.
Q. The first time you were going towards. Petersburg, there had not b(~en any accident 1
A. No, sir, but be was putting the flares out.
.
Q. Do you remember ho\v many flares you saw bim putting
out¥
A. He had three out.
Q. \Vere those flares lig·hted f
A. Two were. lighted.
Q. And he was in the act of placing out those?
A. Yes, sir.
Q. Then, as you came bnck, you saw four?
A. There were five, and one was out.
Q. '\'\7here wa8 the fifth one?
A. That was about 50 feet back.
Q. How far back of tl1e one 50 feet out was one ouU
A. I put it at a or 4 feet..
Q. That was out f
A. That was out.
Q. So there were three back there, and one was out~ and
then there was one nhout 50 feet back from the truck?
A. Yes, sir.
Q. Do you know how that one that was furthest down the
road got out.?
A~ No, sir, I don't.
page 117 ~

CROSS E:XAl\HNA.TION.

Bv Mr. Godwin:
~Q. ·when were you discharged from tbe United States Marine Corps?
A. Fcbruarv 4.
Q. February 4?
A. Yes, sir.
Q. After the dischar~:e. did you go back to Akron?
A. Yes, sir.
0. Did vou come from Akron ]1ere?
A. I did.
Q. For this trial?
A. Yes, sir.
Q. ·who did you give your name to out there that nightto anybody?
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A. Out where?
Q. At the scene of the accident¥
A. No,, sir.
Q. Nobody?
A. Nobody.
Q. You didn't tell anybody who you were1
A. I didn't tell no one.
Q. You have come from Akron, Ohio, here to testify?
A. Tba t is right.
Q. How many days have you been here 1
pag·e 118 ~ A. Today is the third day.
Q. Today is the third day you have been here?
A~ That is right.
.
Q. Are you going back to Akron after this trial f
A. Tomorrow.
Q. What arrangements did you have about coming here to
testify?
A. ,vha t do you mean?
Q. Financial I mean.
A. I have a house in Richmond.
Q. Bnt you didn't come back to see the house to testify?
A. You see I am on vacation.
Q. You have no official arrangement to come back to this
· court to testify today, and you have been here three days?
A. Do you mean if anybody is paying me. to come down
hereY
Q. Yes.~
A. No., sir.
Q. You are paying your own transportation¥
A. So far:
Q. And you are going to do so?
A. I am going back to Richmond.
Q. Yon have no arrangement with the adminispage 119 ~ trator a bout your expenses here?
A. Not tba t I know of.
Q. And you were just told to come, and you came?
A. That is right. I ]1ad to come anyway.
Q. Well, did you come when this ease was set for trial?
A. Yes, I came clown.
Q. You came down when the case was set for trial before¥
A. Yes, sir.
Q. And you went back to Akron 1
A. Yes, sir.
Q. And you are back for this trial?
A. Yes, sir, and I wasn't paid for it.
Q. And you expect your transportation?
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.A. I expect at least my railroad fare to come powu here,
but I had to come anyway.
Q. "'\Vhat do you·do·in Akron, Ohio?
A. I am with the Goodrich Tire Company.
Q. You make much a day!
.A. $12.50.
Q. How many days did you miss when you came down here?
.A. I missed three before.
Q. It took how long to (!Orne from Akron-one day?
A. About a day and a half.
page 120 ~
Q. "'\Vhen did you leave Akron, Ohio?
A. Saturday.
Q. Last Saturday·?
·
A. Yes, sir.
Q. And you make $12.50 a dl).y?
A. $12.50.
Q. A day?
A. Yes, sir.
Q. And you are here, and you will go back?
A. I will go back tomorrow. I will go to Richmond tonight.
Q. When you left Akron, Ollio, where did you come to-to
Norfolk!
A. Yes, sir.
Q. And you have been in Norfolk ever since?
A. I came to Norfolk yesterday, and I stayed in Richmond.
Q. All right. I believe you said you had an automobile
of your own?
A. I have several.
Q. You have severa] f
A. Yes, sir.
Q. At the time you were in the Service?
A. Yes, sir.
Q. You were going where?
page 121 ~ A. To Camp Le,J eune.
Q. If you we.re g·oing from Norfolk to Camp
LeJeune, you don't go through Waverly?
A. There is a location called Midway, where the Greyhound
Bus stops.
Q. Do you menu vVake:field?
A. There is a g·as station.
Q. I thought you said you had a pistol?
A. Pistol or gun, I wanted to get it, but some fellow had it.
Q. Who had your pistol?
A. Some fellow by the name of Gray.
Q. Was it an Army pist?l?
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A. It was a 32-20, and after I f onnd I was not going I
couldn't do it, and I had to be careful because so many people
would steal it.
Q. What was his name1
A. Ernest Gray.
Q. ,Vhere does he live?
A. At Midway.
Q. Does he live there at Midway T
A. He lives about three-quarters of a mile out. Do you
know where the Greyhound Bus stops Y
Q. Yes.
A. At the next corner there is a red light. Do you know
where the red light is Y
page 122 ~
Q. Yes.
A. He lives down that road about three miles.
Q. He lives on the main highway?
A. I don't know whether the main highway, but a State
road.
Q. When you leave :Midway, you go towards Norfolk and
strike the red light 1
A. Yes, sir.
Q. ·which way do you turn 1
A. To the left, and it is about three miles up there.
Q.. You went up there to see him?
A. No, to get my pistol. I had to go to Le,Jeune, and I
asked at the gas station which would be the best way. He
said go 40 and down to Emporia, and it would be closer than
going down through Elizabeth City.
Q. Did you go to g·et your pistol?
A. I got my pistol.
Q. Then you started back to Camp LeJeune ¥
A. That is right.
Q. Well, if you were going to Emporia, how did you get
back here?
· A. I phoned for my authority.
Q. vVhereabouts?
A. Between :Midway and ·waverly. I wanted my tire fixed,
and they Raid to go to the garag·e.
page 123 ~ Q. And you drove on up to this man's place?
A. That is right.
Q. Now, how fast were you cl riving when you went along
there where this man was¥
··
A. I reckon driving about 35.
Q. And you say at that time you saw this particular truck
putting out lights?
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A. That is right.
Q. Was he in the act of lighting them?
A. No. He had three Ht, and he was facing up.
Q. Do you mean he had them in his arm?
A. Yes, sir.
Q. And he was walking- along with them in his hand?.
A. Yes, three together, Your Honor.
Q. Where was he 1
·
A. He was on the left-hand side!
Q. Was he in front of the truck?
A. I didn't see anyone.
Q. Was there some colored man there at the place with·
him?

A. I didn't see him. There was no one there at all but just
him.
Q. About what time was that?
page 124 ~ A. I imag-ine just before dark.
Q. \Vhat time was iU
A. I don't know what time.
(J. vVas it as late as six o'elock?
A. I reckon close a1'01111d sh: o'clock.
Q. Then ,you went from there on up to this Inn 1
A. Yes, sir.
Q. Do you remember finding any cars g·oing· to the Inn.?
A. Yes, sir, the bns stop. ,
Q. Do you remember what kind of cars they were?
A. I know I passed a eouple of trucks or big trailers.
Q. But you don't know tlie color f
A. I can't tell the color.
Q. vVere you standing at the Inn f
A. Yes, sir.
Q. Do you remember any other cai:·s coming up?
A. Yes., I do.
Q. ,\7 Imt cars did you se0 eome up before you saw· this car?
A. There is a bus stop, and a fellow told me '' If you get
out and get this bus, you can go back to Norfolk.''
Q. I thoug·ht you snicl the Army Transport came up, and
you were talking- to them when this truck came up 1
l
A. I stomwd him. They were driY"ing pretty
pag·e 125 r fast. .
Q. '\Veren 't you talking to them when this car
came up?
A. I stopped it and by the time I stopped it this Chevrolet
two-door passed.
Q~ What color was it?
A. It was rust color.
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Q. Did you see any other cars come up at that time!
A. Quite a few. There were about one or two more. A '38
Dodge came up.
Q. And you particularly noticed the light was dim on this
truck!
A. Yes, sir.
Q. And then you got in the Army truck and drove 55 miles
an hourf
A. I didn't drive. They were trying to get to Norfolk
before it was too late.
Q. Too late for what?
A. They had been working· since six o'clock in the morning~
They left home at five o'clock, and they wanted to get home
to get fed at night.
Q. They were driving· that night when it was raining and
wet 55 or 60 miles an hour, in excess of the speed limiU
A. Yes, sir.
Q. ·when you got down there, I believe you say
page 126 ~ you saw four flares Y
.
A. It was five flares. One was out.
Q. I ~ant you to tell me where tho8e flares were, The
truck was headed towards' Waverly. Was there an oil truck
there?
· A. There was no oil truck there.
Q. Didn't an oil truck come up f
A. No.
Q. You didn't see an oil truck there Y
A. No.
Q. And you didn't see the oil truck that the undertaker
said the lights were dim Y
A. One was on the edge of the road and one on the other
side; they were Army trucks.
Q. You didn't see an oil truck?
A. No.
Q. ·where did the reflector lights come from, that were oil
lights out on the highway?
A. I didn't even see them. Thev were not there when I
come up. I was trying to g0t the people out of the car.
Q. And you never saw them?
A. No., sir.
Q. These lights you speak of, where were they f
A. Two in the front.
Q. Where were tl10se two in the front, is what
page 127 ~ 1 want to know!
· ·
A. I guess about 40 feet in front of the truck.
1
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Q. Both of them?
. A. Yes.
Q. Sitting there together Y
A. One sitting there and one over there.
Q. They were about 40 feet in front of the truck, and one
was sitting on one side of the road and one on tbe other?
A. They were on the cement.
Q. How far was the one next to the shoulder sitting on
the cement?
A. Right on the edge of the cement.
Q. Then, if you w~re sitting in the truck cab looking right
straight ahead, one of them would have been sitting· to your
right on the edg·e of the cement and the other on the left?
A. That is right.
Q. Where was the other one? What light· was in front of
the truck?
A. There were only two in front of the truck.
Q. That is what I "'am trying to get at. How far was the
one on the left sitting from the black line f
A. It was sitting on the line.
Q. Where were the two sitting that were alongpage 128 ~ side of the truck?
A. One was about middle way of the truck?
Q. And where was that sitfing on the highway?
A. Close to the back part.
Q. I mean at the front or the rear!
A. About middle way of the truck.
. Q. ,vhere was the other sitting?
A. The other was about 50 feet behind the truck.
Q. One was 50 f eeU
A. And the other about 40 or 50 feet in front.
Q. Now, where was tlrn fifth one?
A. Sitting kind of back of the edge; it was not in front.
Q. That was sitting on the edge between the truck, and
the last one was sitting· back between the cement and the
dirt. '\,Vas that in front of the one-,A. The last behind it.
Q. How many feet 1 .
A. About tl1ree or four feet behind it.
Q. And that you say was on the shoulder?
A. That is rig·ht.
Q. And that one was out?
A. That was out.
Q. You saw a man wave down?
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A. A man with a flashlight.
Q. Did you see him have it out 1
·A. That is the man sitting back up there with
the black coat on (points).
Q. What man is that! Is that the man f
A. Yes, sir.
Q. That is the one that waved you down with a flashlight Y
A. Yes, sir.
Q. And he was there before you were T
A. That is right.

page 129

~

MRS. BEULAH R-EBER,
the plaintiff, was first duly sworn, and testified as follows:
Mr. Rixey: If your Honor please, I offer in evidence the
certificate of qualification of Mrs. Beulah M. Reber, as administratrix of her husband, Frederick A. Reber.
The Court: There is no objection, is theret
:Mr. Godwin : Not a bit.

( The certificate was offered in evidence.)
Examined by Mr. Rixey:
0
Q. State your full name, please.
· A. Beulah M. Reber.
Q. Where do you live?
' page 130 ~ A .. I lived at the time of my husband's death,
at 214 West Indian River Road.
Q. Where is thato?
A. In Norfolk.
Q. And you are still liviug in Norfolk, are you f
A. I am still living in Norfolk.
Q. How long were you married to your husband f
.l\. 'ren years the 25th of October.
Q. Where did you live before you- were married f
A. 745 East 27th Street.
Q. In Norfolk!
A. Yes, sir.
Q. How long have you lived in Norfolk?
A. Practically all my life.
Q. How old was Mr. Reber, your husband?
A. If he had lived to see the 25th of May, he would have
.
been 39.
Q. He was 38 at the time of bis death; is that correct,
A. Yes, sir.

Virginia J. Voight, Admx., v. Beulah M. Reher, .A.dmx.

89

Mrs. Be'U,lah Reber.

Q.
A.
Q.
A.

What was his health?
He was in excellent health.
Did he have any disease of any kind T
No, sir.
Q. ·was it customary for him to be attended
page 131 r regularly by a doctor 1
A. Since I have known him, I have never had
to have a physician for_him.
Q. He worked for what company¥
A. Southern Storage.
Q. How long did he work for that company?
A. Over ten years, because he was working for them when
I was married.
Q. What was his salary, do you know?
A. $40 a week and $5 a day on the road.
Q. So his salary was·$40 a weekY
A. Yes, sir.
Q. How long had he been making that?
A. Since before the war.
Q. Did you and l\f r. Reber huve any children?
A. vVe had one adopted sou. He was not adopted at that
time.
Q. That was not Mr. Reber's natural child·t
A. No.

By the Court:
Q. Is Mr. Rebci·\; mother livingf
A. Y.es, sir.
Q. Is his father living 1
A. No, sir.
Q. Is :Mr. Reber's mother a widowt
page 132 ~ A. She was a widow at the time of his death.
My husband's father is dead, but she remarried
a_nd is divorced from her second husband.

By Mr. Rixey:
Q. So tl1e situation is that Mr. Reber's mother, at her first
husband's death, remarried, and then divorced that husband¥
A. That is right.
Q. Where did she live?
A. Boston, Ma:::~achusetts.
Q. ·what was her age, approximately?
A. I don't know.
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By the Court:
Q. Do you know whether or not your husband contribnted
to her support?
A. He did not. She was working, and he did not have to
take care of her.
By Mr. Rixey:
Q. The Mr. Reber that we have been talking about,. who
was killed in this accident that we have been talking about,
was your husband 7
A. Yes, sir.
page 133 ~

CROSS EXAMINATION.

By Mr. Godwin:
Q. Mrs. Reber, then, if I understarrd it, you and your husband had no children?
A. That is right.
Q. He had no children surviving him?
A. No.
Q. Has bis mother been back here since bis death f
A. No, she has not.
Q. I believe you say that he had been working for the
Southern Storage prior to your marriage?
A. That is right.
Q. I want you to estimate when he left home to go on this
trip.
•
·
A. The afternoon that he was killed, the 6th of December.
Q. He left home at what tupe that afternoon?
A. Between 3 :30 and 4.
Q. He went over to get his truck?
A. No; he bad the t;ruck at home.
Q. Do you mean the truck was sitting in front of his home Y
A. Yes.
Q. Who was bis helper 7
A. He didn't have a helper.
page 134 }- Q. There wasn't anybody on tl1at truck?
A. No, sir.
Q. And he left home about 3 o'clock.
A. Between 3 :30 and 4, to the best of my knowledge.
Q. And where was he bound for?
A .. His destination was Detroit.
Q. Do you know what he had on that truck¥
A. He had furniture. If I am not mistaken, it was secondhand furniture.
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Q. He bad a load of furniture?
A.
Q.
A.
Q~

That is right.
And he was going to Detroit?
Yes.
And from there where was he going?
A. Back to Norfolk, I suppose.
Q. Now, Mrs. Reber, do you know in going to Detroit why
he turned around and started back to Norfolk?
A. I was not there, and would not know.
Q. You would not know?
A. No.
Q. Had he been driving for the Security Storage for ten·
years¥
A. He was not driving for the Security.
Q. I meant the Southern?
A. No. He worked for the Jackson Transfer,
page 135 ~ and then went to the Southern Storage.
Q. How long bas he been driving a truck for
the Southern Storage 1 Had he just started?
A. No. He had been driving for it a time. I don't remember exactly, but he had been a truck driver ever since be
was married; the two companies, Jackson Transfer and
Southern Storage.
·
Q. Do you know whether there was anybody with him on
the truck at this time?
A. He was alone. He never had a helper.
_
Q. And there was not anybody else on the truck with him
at that time?
A. Ther~ was not anybody. He left home at that time, and
he was not in the habit of picking up anybody.
Q. Had you any information as to any colored man who
was on the truck when this happened?
A. No, sir.
' Q. You never heard it?
A. No, sir.
Mr. Rixey: That is our case.
(The plaintiff rests.)
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page 136

~

HERMAN BUTTS (Col.),
a witness on behalf of the defendant, was first
duly sworn, and testified as follows:
·

Examined by Mr. Godwin:
Q. Your name is Herman Butts, is it not f
A. That is right.
Q. Where do you live, Herman 1
A. Waverly.
Q. Whereabouts in Waverly!
A. About a mile from the restaurant.
Q. Have you ever lived between'Waverly and the Air Port?
A. Yes, sir.
·
Q. Well, you live how far from where this accident occurred!
A. About a mile.
Q. On the night that this accident occurred, did you go up
there?
A. Yes, sir.
Q. What ,vere you drivingf
A. A truck.
Q. What did you do with the truck!
A. I drove 'in front of him and parked off the hard surface.
Q. Along at that place was it wide enough to park¥
A. I could have.
Q. Did you have any trouble getting off the
page 137 ~ hard surface 'l
A. No.
Q. Did you have any trouble getting off the shoulder part
of the road?
A. No, sir.
Q. Was the shoulder bard or soft!
A. It was hard.
Q. Is it all right to put a truck on that shoulder, or not?
Mr. Rixey: I object to the question unless he has had experience in driving a big· van.
Mr. Godwin: I am going to show that be is the only man
who knew how to drive this truck.
Mr. Godwin:
Q. When you came up, did yon see any fl.ares there?
A. I saw some reflector flares behind the oil truck.
Q. Did you see any other flares 1
A. I didn't see any. If I did, I didn't pay any attention,
to them.
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Q. Before we go to the flares, how wide is that shoulder
there¥
A. I would not know exactly.
Q. About how wide?
A. I guess about 8 or 9 feet from the hard surface.
Q. How is it-is it smooth, or not 1
A. Pretty good and level.
page 138 ~ Q. Is it just dirt, or is it fixed with rockY
A. Some rock in it.
Q. How far is that place where this accident' happened
from the Air Port?
A. I don't know. I guess about 150 yards·. I never measured it.
Q. You say when you came up you saw reflector flares and
stopped?
A. Yes.
Q. When yon i:;toppe<l there, what did you do 1
A. I took my truck off the hard surface and went over to
where they were.
Q. Who was there f
.A. The ambulance was standing there, and I parked there,
and went back and it pulled off.
Q. And then what did you do?
A.. I didn't do anything. Mr. Sykes asked me to drive
the truck to Waverlv.
Q. Why did he asi~ you to drive?
A. He said no one else there could drive it.
Q. Are you familiar with driving that type of truck? .
A. Yes, sir.
Q. And you I1ave driven them before?
A. Yes, sir.
page 1:39 ~
Q. Did you drive it on to ,vaverly?
A. Yes, sir.
Q. Diel you take your truck home first f
A. No, sir.
Q. You left your truck sitting· there Y
A. Yes, sir.
Q. ·when you got into the truck, was the engine running?
A. No, sir.
Q. Did you drive it on home 1
A. Yes, sir.
Q. Was anybody with you?
A. No, sir.
Q. Did you pick up any smudge light?
A. Yes, sir.

94

Supreme Court of Appeals of Virginia

Herman Butts (Col.).

Q. Where did you take it t
A. Into Waverly.
Q. Did you see anything wrong with it 1
A. No, sir; it drove all right.
Q. If a man wanted to fix a tire, how many places along
there are there that he could put that truck off the highway?
A. I guess several places, but he can't park anywhere
without getting off the hard surface.
Q. Could you park anywhere?
page 140 ~ A. Yes, sir, at the . .i\.ir
. Port if he was not afraid
of getting stuck.
Q. How about the Air Port place, could he park off there?
A. Yes, sir.
Q. He could?
A. Where he g·oes into the Air Port.
Q. Are there other roads leading along this road that he
could put the truck?
·
A. Yes, sir, I reckon so.
Q. Are there any other roads leading off to one side or
the other?
A. No, sir.
CROSS EXAMINATION.

By Mr. Rixey:
Q. _What time did you arrive there, Herman t
A. I would not know exactly.
Q. You would not know the time of night?
A. No, sir.
Q. But you do know the ambulance was already there when
you got there?
A. Yes, sir.
Q. And this ambulance, that was driven by Mr.
page 141 ~ Harcum?
-A. That is right.
Q. Mr. Harcum was still there?
A. Yes, sir.
Q. Was Mr. Sykes still there?
A. I don't think he was still there.
Q. Who asked you to drive the truck away?
A. Mr. Sykes.
Q. When did you do that?
A. When I got there.
Q. He asked you to do that on the scene of the accident!
A. Yes, sir.
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Q. Now, you say you did not pick up the oil flares?
A. I didn't pick up any.
Q. Did you see Mr. Sykes pick them up and put them in
the wrecker Y
A. No, sir.
Q. Mr. Sykes was there at the same time you were there?
A. Yes, sir.
Q. Did you leave there together?
A. I left before he did. I went in and carried the truck
home, and Mr. Sykes was there, and he got the truck with
wrecking car, and I took my truck and pulled him
page 142 ~ out.
.
Q. So Mr. Sykes picked up the oil flares and
put them in his wrecker, and you didn't know anything about
that?
A. No, sir.
Q. vVho took the tire?
A. Mr. Sykes.
Q. Where did the tire come from T
A. I don't know. It was laying on the ground when I got
there.
Q. Laying where?
A. On the rear of the truck on the right side.
Q. It was the tire that came off the truck?
A. I don't know, but I reckon so.
Q. It was a tire such as was on the truck Y
A. Yes, sir.
Q. Where it came from, you don't know1
A. No, sir.
·Q. It was at the rear wheel by the truck?
A. Yes, sir.
Q. Did you pick up the jack?
A. No, sir.
Q. Did you see it?
A. Yes, sir.
Q. Where was it1
A. Under the truck.
Q. Under what part of the truckY
:page 143 ~
A. Under the rear wheel.
Q. Under the rear wheel where the extra tire
was?
A. Yes, sir, but it was not jacked up.
Q. Did you see the handle of \he jack?
A. Yes, sir.
Q. Where-was it?
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A. Back at the rear wheel of the truck.

· Q. Was Mr. Reber's body still there, or had it been moved¥
A.,, It had been moved.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Moved before you got there Y
Yes, sir, and it pulled off about the time I got there.
Did the ambulance take him on?
I guess so.
Do you know Y
No, sir, I don't know for sure.
Were you there when the hearse was tbereY
No, sir.
Which came first, the ambulance or the hearse¥
I was not there when neither one was there.
Were both of them there when you got there Y
No, sir.
So the hearse hadn't gotten there, or had it gone Y
A. I don't know, sir.
page 144 ~ Q. You would not say there were not any burning flares out there t
A. I would not say, but I didn't see any.
Q. You would not say one way or the other, but you didn't
notice!
A. No, but I know there was a reflector there.
Q. Who seemed to be in charge of the situation 1
A. I can't tell you.
Q. Did you woi·k for Mr. Sykes!
A. No, sir.
Q. The truck was loaded with furnituref
A. I would not know whether it was loaded or not.
Q. Do you mean you drove the truck two miles into Waverly and don't know whether it was loaded 1
A. I never droye on'e that heavy.
Q. It was a very heavy truck?
A. Yes, sir.
Q. And you don't know whether it was loaded, or 110t?
A. I don't.
Q. Do I understand you to say you would not want to put
a heavy truck like that off the shoulder¥
A. No, I would not want to do it. I would rather get off.
Q. You would not want to put it on the shoulder, a big
heavy truck like that?
page 145 ~ A. No, sir.
0
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RE-DIRECT EXAMINATION.
By Mr. Godwin:
Q. Did you come in on high gear with that truck f
A. Yes, sir.
Q. Did you notice the engine was laboring hard?
A. Yes, sir, when I started it.
Q. Did it feel like it was loaded, and was it straining?
A. No, sir, it was not straining.
Q. ,vas it a good night or a bad night?
A. It was sort of drizzling rain.
Q. Do you drive dual wheel trucks Y
A. Yes, sir.
Q. If one dual went flat, is it 11ecessary to stay on the highway to fix it, or can you come in 1
A. If you don't have to g·o too far.
Q. ls it all right to µ;o a couple of miles?
A. Yes, sir.
Mr. Godwin: That is all.
By Mr. Rixey:
Q. You say this was a heavy truck?
A. Yes, sir.
Q. The heaviest you have ever driven T
page 146 ~ A. Yes, sir.
Q. Were there any rear lig·hts?
A. If there were, I didn't pay any attention. The headlights were on.
Q. The beadlig·hts ,·vere the only things with which you
were concerned?
A. Yes, sir.

By Mr. Godwin:
Q. The bigger these trucks, the bigger the tires to take
care of the weigllt?
A. That is right.
By Mr. Rixey:
Q. Did you tighten up the lugs on the rear wheels?
A. No, sir.
Q. Do you know who did thaU
A. No, sir.
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page 147 ~
H. W. G. SPEARS,
.
a witnes~ on behalf of the defendant, was first
duly sworn, and testified as follows :
Examined by Mr. Godwin:
Q. Mr. Spears, where do you live?
·
A. Western Branch District of Norfolk County, at Churchland.
Q. On the night that this accident happened, did you come
along and see this accident some time after it had occurred 1
A. I think I was the first one there. I would not say. In
other words, there was not anybody there when I got there.
Q. Are you the man that they talk about waYing folks
down?
A. I don't·Irnow, but I think so.
Q. A good looking man l
A. I don't know.
Q. ·where had you heen f
A. I had a business engagement with the Governor at Rich
mond.
Q. Do you mea.n Governor Tuck!
A. Yes. I left home about 5 o'clock in the morning., and
arrived in Richmond, I think, about 8 :30. My wife was with
me, and she was going· to do some Christmas shopping. I
think I was with the Governor ahout an hour.· "\Ve
page 148 ~ fooled around Richmond, and my wife did all the
Christmas shopping- she wanted to, and we left
and stopped and got some sandwiches between Richmond and
Petersburg·. It was pouring down rain. It looked like a cloudburst, and when we got to Petersburg we had to stop, it was
raining so hard. I pulled up in front of the service station
just before you turn into 460, and we stayed there about 10
minutes, and after it stopped raining we came down and
started home on 460.
When I got just outsido of the edge of town coming this .
way down tlle highway, and I think I was driving about 35
miles an hour, and my wife Jrnd gone to sleep.
_ Just as I came over the lii]] I liked to have run into this
car, and when I stopped I r.nnld ~e0 this man who turned out
to be nfr. Reber, and his le~:R ·were out beyond the other car.
I stopped and rushed up to the car, and about that time another car came over the hill, and it liked to have ruJ;l into my
car. I ran back to my car a11d barked it off the road (I think
both wheels were off the road), and the women were ho-Jlering
about the way :Mr . .Toyner was snff ering.
I thought Mr. Joyner was dead, sitting slumpec1 down. I
4
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went to my car, and the first car that r.ame up had a couple
of men and women in it, and they went on for an ambulance.
Another car came up~ and there were four or
page 149} :five men in there, and we got the woman and man
out, and I think one of the women was out of the
car, and I thought they were all that were in the car. There
were two other women in there that we had a time getting out
of the car.
The car was coming over the hill, and I thought somebody
would run into that car, and I flagged an oil truck, and he got
out.
In the meantime, there were three flares; one was up ahead,
.and there were two flares behind at the end of the truck.
I went back further and l\Ir. Joyner had evidently run over
it; one of them was smashedQ. You don't know whether l1e ran over it, or not!
A. No, but somebody did. The oil truck came up, and I
stopped another car, and this oil truck ran up the hill, and
we were going to put out three of these reflectors. This was
a long way up the road. By that time the ambulance came.
I didn't think the amlmlnnce would ever get there. There
were some colored people come up, and they helped to get
Mr. and l\frs. Joyner out of the car, and I think the blanket
·came out of the car, and they said the blanket came from the
Army. We put them on this blanket, and then I started to
light the oil truck flare8, and ,ve walked up and put that up
to the front of the truck, I reckon about 50 feet to the front.
Q. But yon got it lit?
page 150 } A. vV e got some gas and poured it on it, and
.
then the whole tl1ing went off. He had his flashlight.
Q. Let me ask you this : ,v11en you came down tl1ere did
you see any lig·hted smudge pot on that road f
A. There positively was not.
Q. There was not?
A. No, sir. I wonld have seen them because we tried to
light them. The. truck driver, I don't know his name., tried
to light it.
Q. Did the oil truck p:et there before the other truck?
A. I think it did. 1n fnct, I am sure of it.
Q. What kind of night was it for driving?
A. There were a lot of cars on the road, and then the road
seemed to be hot, and it was pretty fogg:y. Back up at Petersburg it looked like there lrnd been a cloud burst.
Q. How close were you on this accident before you saw it
well?

ioo
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A. I was right on it~ I just stopped, and before I left there

I thought half dozen cars were going to hit it. This man
here, I didn't know that he was the Commonwealth Attorney,
and I was critical about the officers not getting there, and he
said he was· in charge.
· .
Q. How close were you, approximately, would
page 151 ~ you say before you detected it and started putting
on brakes?
A. I really don't know how close I was, but I was so close
it startled me.
Q. Then after you detected it, where did you stop your
cad
A. I stopped my car right behind it. ·
Q. Right behind the .Joyner car!
A. Yes, sir. I pulled off the road. My car was clean off
the road. My headlights were working_, but I didn't know
the people at the fime.
Q. You say your headlights were used so you could see down
to the car that thev were in Y
A. Yes, sir.
"'
Q. You say there was not a smudg·e pot rig·ht behind there?
A. No, sir. One of them was smashed completely. "\Ye
tried to g·et the other two Iit, and I finally got one of them
lit, but we never got the other lit. Positively they were not
lit because I worked on tbem myself there to get them lit.
Q. The truck driver helped you?
A. The ·on company driver helped. I am sure there would
have been· a wreck. He pulled llis truck off the road.
Q. He pulled it off the roadf
A. Yes. sir. 1 had mv car off the road.
page 152 ~ Q. The, oil truck went off the road on the
shonlclerf
A. Yes, sir, completely off the road. Jn fact I thought sure
before we could get away from there, that someone would
run into the truck again. I happened to have a flasl1light, and
I did everything I could to keep p~ople from running in there.
Q. When you all started to work to get these people out,
l\fr. and Mrs. ,Joyner, did you help get them out of the caTV
A. Yes, all four of them; three women and a man. T11e two
women were rather injured. Mrs. ,Joyner, I wou1cln't have
kno"rn her no-w., but i:;he was pretty much hurt, and we bad a
time getting her ont of the car~ It was all smashed up. The
front of the radiator was back, and Mr. J O)rner was just over
the front of it.
Q. After yon got them out and laid them down, did you
stay until they left!

e
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.A. Yes, sir, I stayed until I found who was the Commonwealth Attorney, and he had taken it over.
Q. What kind of car were you driving?
A. I was driving a '42 Chevrolet convertible coupe.
Q. How long were you there by yourself trying to get help?
A. It seemed like an hour. l imagine it was only ten or
fifteen minutes, but it seemed like an hour. I
page 153 ~ thought the am bu lance would never get there, and
after it got there I didn't think it would ever get
away.
Q. ·were they bleeding pretty badly?
A. Yes, sir. One mun had a ]10le on this side of the head.
I saw her walking a round and blood was jumping out every
now and then. All were a mess. It was the worse thing I
ever saw in my life. I wonldn 't let my wife view it.
CHOSS EX ...t\.MINATION.
By Mr. Hixey:
Q. You ~ay, you came from Richmond that night?
A. Yes, sir.
Q. What time did yon leave Richmond f
A. I couldn't tell you that, Mr. Rixey; I couldn't tell you
what time the accident was.
Q. You heard Ur. Alton ,Jones testify 1
A. Yes, sir.
Q. To the effect that he was the first one there, and that
there was a car in front of him that he had been trailing all
the way from Richmond, nnd they were the first ones there?
A. Yes, sir.
Q. You were that car from Richmond that he was trniling?
A. It is right funny coming· all the way from Richmond.
Q. It was the conrlusion of !fr. Jones that he
page 154 ~ was close up behind you., which made a close call
not to run into the .J ovner car.
A. I w·ould not say thnt, but ,ihen I got over· the hill we
were right on the car and the trnck and everything. I thought
that he might ruu into me.
Q. The lig·hts of 1Ir.•J orn~s' car were bothering you all the
way from Richmond f
A. No, not from Hichmond, but just this side of the service
station at Petersburg.
Q. He was close up ngninst you, and his light:;; were very
bright?
A. Yes.
Q. And that was giving trouble all the way down¥
I..
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A. Yes.
Q. How do you account for the fact that Mr. Jones arrived
there at the same time you did?
A. I imagine he did.
Q. He said he saw the flares burning; how do you account
for the fact that you didn't Ree that 1
A. I know the flares were no1: burning. I took flares and
went over there and tried to light all three of them.
Q. Two of them had been run over. One of
page 155 ~ them was smashed terribly and the other bruised
up. You heard Mr. Jones testify that he saw
them burning f
A. Yes, and I imagine he saw them.
Q. You don't imag·ine anything, but we want your knowledge.
A. I know that they were not burning.
Q. Do you know anything about the red lights?
A. I don't know anything about them.
Q. So you would not say w]iether the lights were burning·
on the rear of the truck or not f
A. I couldn't say; no, sir.
Q. During all the time you stayed there, yon didn't observe sufficiently close to know whether the ligl1ts were burning on the rear?
A. I didn't have time.
Q. How long- did you stay?
A. It seemed like hours, hut it might have been 30 minutes.
Q. In something that seemed like hours, you didn't observe
closely enough to know whether the lights were burning 1
A. I didn't have time to do anything. These women were
hurt, and I thought that tl1ey would die before they got to the
hospital.
Q. Yon were more concerned with th,-!se people
pag·e 156 ~ than with tl1e lights?
A. Yes, sir, hnt I ]mow that they were not burning because I went and lit the front light.
·
Q. How do you know that they were burning if you weren't
so concerned?
A. I went and lit them.
Q. WhenY
A. After I helped get the people out of the car.
Q. How long· was that after you arrived?
A. About five minuteR or ten minutes.
Q. How many of those people who testified were there Y
A. I couldn't tell vou: I would hate to testifv. as there
were so many conflicting·· stories.
··

•
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Q. How many people who have testified in this case were
±here when you lighted it five or ten minutes afterf
A. I couldn't tell you.
Q. ·where was the oil man Y
A. I doJ1't know. They got my name, and they could have
:gotten his.
Q. You talked to ~fr. ArnolcH
A. Yes, sir.
Q. You told :Mr. Amold it was not the truck driver's
fault?.
page 157 ~ A. No, sir, I haven't-Mr. Godwin: I submit that is not proper.
The Court: It is not for the witness to pass on that. It
is for the jury.
Mr. Rixey: I think that he knows and everybody else that
it would be the truck driver's fault if there were no flares
placed out there.
Mr. Godwin: I want to object to that and except to it as
improper for counsel to say that.
Mr. Rixey : I would like to note an. exception, and would
like to state in the record wliat I expect to prove in reference
io it.
The Court: As to what be saidf
Mr. R.ixey: As to contradicting and impeaching this witness.
The Court: He can make the statement outside the pres-ence of the jury. Do you want to do it at this time1
Mr. Rixey: I will not take np the time of the jury, but will
-do so later on.
Tlie Court: You can state it for the record.
By Mr. Rixey:
.
Q. You do rememlJer talkmg to l\fr. Arnold, don't you?
A. Yes, sir.
Q. Do you remembe1~ Mr. Arnold telling you
page 158 } be was tlrn Commonwealth's Attorney?
A. After awhile.
Q. Do you remember any conver~mtion you had with him Y
A. Yes, sir.
Q. Did you have any conversation with him about the
lights!
A. Yes, sir. I told him the lights were not burning. He
will remember that.
Q. When did you tell him tbat7
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A. I told him I put the flares out.
Q. When did you tell him that?
A. He didn't get there for half an hour.
Q. And you told him you are the man who put the lights
ouU
A. Yes, sir.
Q. What did you mean by '' you are the man who put the
lights out''¥
A. I put the flares out-the reflectors.
Q. You placed the reflector flares Y
A. Yes, sir.
Q. They are not flares; they are nothing but reflectors?
A. They are lights.
Q. Have they any lights in the~ Y
A. Yes ; when the head lig·ht strikes them, those
page 159 ~ things will 1ight up everything.
Q. They are not lights; they are reflectors?
A. The same as these light bu1bs here.
Q. It has some burning light in itT
A~ I don't know about that, but if you will look at it you
will think it a light.
Q. You tell us you placed out the reflectors?
A. Yes, sir.
Q. You and I are talking about two different things.
A. I told you that I had lit the first flare in front of the
truck.
Q. You lit the first flare in front of the truck?
A. Yes, sir.
Q. Why did you say you had lit the first one in front of the
truck?
A. Because they were all out.
Q. If they were all out, why did you state you lit the first
one in front of the truck?
A. Why did I tell him 1
Q. Yes.
A. Because I was concerned about the carelessnesi::; of the
whole thing~ which I think it ~as.
Mr. Godwin: That wou]d be an opinion.
Mr. Rixey:
Q. What I am getting at is that the Joyner car struck t4e
truck in the rear, didn't it?
· page 160 } A. Yes, sir. ·
Q. And you were primarily coucernecl with the
flares to the rear of the truck Y
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A. Yes, sir.
Q. Why did yon•tell l\Ir. 1\.rnold that you had lit the first
flare in front of the truck f
A~ I really don't remember the exact conversation.
Q. You don't remember what you said!
A. I told him about putting the reflector out, and he .was
asking me a lot of things. I know I lit that front light .µiyself. I tried to get the other two flares, but couldn't get them
lit.
Q. You never got thern lit?
A. No, sir.
Q. So, according- to your testimony, there were never any
other flares to the rear of that truck1
A. No, sir.
Q. You stayed there until the whole thing was over?
A. Until wliat?
Q. Until :Mr. Arnold got there 1
A. Yes, sir.
Q. How long after Mr. Arnold got there did you leave
there?
.A. Verv shortlv.
page 161 ~ Q. The~1 you were there when all these other
people testifi()d that they saw them 7
A. Yes, sir.
Q. And notwithstanding the fnctlVIr. Godwin: I obj~ct to that. This witness doC!sn 't have
to make any comment on tbe testimony.
The Court: He lms uot finished the question.

By Mr. Rixey:

•Q. YOU heard the testimony of all these various witnesses
from Sussex County, most of them down at Waverly?
A. Yes, sir.
Q. And you heard them teRtify that they camt· there at
various stages, and hcnrd them say that they saw t.he oil
flares hurning at the ba~k?
A. Yes, sir.
Q. And in Rpite of what they say, there was never a thing
burnin.2.· there?
A. Positivelv.
Q. .And you· never lif.!hted· any to the rear of the truckf
A. I tried to, and ronldn 't get them burning.
Q. You never got them burning!
A. I couldn 't.
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Q~ And the only thing you placed out there were these reflectors?
•
.
A. That is right.
page 162 ~ Q. And they came off the oil truck Y
A. That is right.
Q. You never placed any flare or lamp that burns from oil
or kerosene Y
A. No., but I lit one.
Q. And that was in front of the truck?
A. Yes, sir.
Q. Now, Mr. Spears, you came up here at the time this case
was set for trial the last time 1
A. Yes, sir.
Q. ·when was it f
A. I couldn't tell you.
.
Q. And you failed to receive notice that the case would not
be tricd'f
A. That is right.
Q. You didn't learn it until you g·ot here Y
A. Until I got here and talked to the clerk.
Q. Then you told somebody. you were not going to testify
for the plaintiff then, didn't you 1
A. No, sir. I made the statement to the clerk that probably Mr. Rixey would not want me to testify because the
lights or flares were not out.
Q. You said you would not testify for Mr. Rixey because
he didn't notify you the case had been continued Y
A. No, sir.
page 168 ~ Q. Let us go back to what vou told Mr. Arnold
out there at the time. Do you retrack your statement that you told Mr. Arnold you had lit the flares in fronlY
A. No, sir.
Q. You still maintain you told him that Y
A. I think I did. I really would not be sure about it, but
I know I to1d him about putting the reflectors out.
Q. As a matter of fact, dicln 't you tell Mr. Arnold, when
you got there, the oil flares were burning?
A. No, sir.
Q. Did you give to l\Ir. A mold your name and address Y
A. He asked me. I gave ·my name and address.
Q. You gave tbem to him 1
A. Yes, sir.
Q. I believe that was the April court, wasn't iU
A. I don't know whether it was, or not.
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RE-DIRECT EXAMINATION.
By Mr. Godwin:
Q. Mr. Spears, you say you were summoned here once before, and you came f
A. Yes.
Q. You drove up here, and were not notified until you got
here?
page 164 } A. No.
Q. Do yon know who summoned you?
A. No, sir.
Q. Did you try to find out?
A. I tried to find out when I got here, but I really had forgotten it, and didn't know what it was all about. Some girl
in the clerk's office .got out these papers, and told me what
was on it.
Q. You were summoned here bv the plaintiff's weren't you Y
A.- Yes, sir.
"'
By Mr. Rixey:
Q. And by the defendant, too, weren't you Y
A. Yes, sir.
Q. Did the defendant summon you the first time?
A. No.
Q. It was only the second time that the defendant summoned you?
A. Yes, sir.
Q. So the defendant did not summon you, and you came
here the first time and because they did not notify you, you
got mad?
·
A. I didn't get mad.
Q. It was because you came all the wayt
A. I don't know that that was the case.
page 165 ~ Q. He didn't summon you the first time, did he?
A. No, sir.
Q. This flare that you said was to the rear of the truck,
that was run over by t]rn .Joyner car 1
A. I didu 't sav it was run over by the J ovner car.
Q. It had beeii run over by somebody f
..
A. Yes, sir.
Q. You could see it hacl been run over?
A. It was smashed.
·
Q. Was it smashed completely?
A. Not completely. It was in 1·ight bad shape, but it was
not complete.
.
Q. Was it one or two?
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A.
Q.
A.
Q.
two.

One was worse than the other.
There were two damaged?
Yes, sir.
This is the :first time I remember you said there were

·The Court: He said it on direct examination.

By Mr. Rixey:
. ·
Q. Tell us where those two flares were-the one that was
hit and the one 'that was smashed.
A. One flare was back behind the Joyner ear beside mine.
Q. How far was that from the rear end of the truck¥
A. It was not over 25 or 30 feet.
page 166 ~
Q. Twenty-five or thirty feet from the rear of
the truck?
A. That is right.
Q. And yet you say it was back of your cart
A. It was beside my car where I parked.
Q. I thought you said ba<'k of it?
A. I didn't park up against Mr. Joyner's car.
Q. The Joyner ca.r and your car came tog-ether in a space
of 20 feet?
A. Yes, sir. I really don't know, to tell you the truth.
Q. You know two cars can't get in a distance of 20 feet
in length?
A. Frankly I couldn't say I do.
Q. Accodding to your idea, two pas~engers cars can get in
a spaceA. I didn't say that., no, sir. I don't know.
Q. How far was the .Joyner car fro.m the rear of the truck?
A. It was not verv far. Yon could walk between them.
Q. One witness says 6 and another say 8; is that right t
A. I don't know; :r never stepped it.
page 167 ~
Q. That is the flareA. That was the worst.
Q. That was smashed¥
A. Yes, sir.
Q. The worst one was not damaged so badly f
A. Back in the neig·l1borl1ood of my car.
Q. That was the one you were t.alking about; where was it?
A. Let me tell you: That was bnck of my car, or tbe side
of my car. How far back it was I don't know, as I didn't
measure, but it was back a bout where I parked. There was
another ·between the two cars in the wreck; it was not in the
middle of ·it, but between on the side, that was tlie 01,e tlrnt
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was worst damaged. Then there was another up in the front
of the car. There were three of those oil flares.
Mr. Rixey: All rig·ht.
By Mr. Godwin:
Q. If anybody lighted these flares after you left, you don't
know anything about iU
A. No, sir. The truck driver tried to light the two in th.e
back.
page 168

~

MHS. ADA CARR,
a witness on belialf of the defendant, was first

duly sworn, and testified as follows:
Examined by Mr. Bowden:
.
.
Q. ·were you riding· in l\lr. Joyner's car the uig·ht of this
accidentY
A. I was.
Q. Where had you been ·1
A. To Petersburg.
Q. Do you know about what time you left Petersburg?
A. Around 5 :30.
Q. Do you have any idea what time this accident occurred 7
A. At about 6.30.
Q. How far had you driven"/ Do you know how far it is
from Petersburg to where the accident occurred T
A. It was 22 miles I think from Waverly-about 20 miles.
Q. How was the weather 't
A. It was bad-raining and foggy.
Q. Was there steam from the concrete road?
A. Yes, sir.
Q. How fast were you driving 1 Could you say how fast
l\Ir. Joyner was drivingf
A. I should say 25 miles an hour.
Q. "\Vas he driving· carefullyf
page 169 ~ A. Yes, sir.·
l\fr. Hixey: I object, and move to strike out.
The Court: Yes; :.-;ustaincd.

By l\fr. Bowden:
Q. Now, do you remember seeing any other cars on the
highway?
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A. There were two parked cars from the overhead bridge
down to where the wreck was.
Q. Parked by the side of the road?
A. Yes, sir.
Q. On the concrete?
A. They had pulled out on the shoulder more. One bad
headlights and the other didn't have any lights.
Q. Now, when you g·ot to this accident, I believe you were
sitting on the back"1
A. I was sitting back of 1\fr. Joyner on the left.
Q. ,vhat kind of car was Mr. Joyner driving?
A. A Chevrolet, four-door.
Q. "\Vere you all meeting any cars 1
A. Yes, sir.
.
Q. Did you see any lights when you were approaching this
truck? Were there any f:lares l Some call them flares and
some call them smudge lights.
as there anything on the
road to warn you that there was danger?
A. No, there was not. VVe didn't see any lights.
page 170 ~ 'Q. You didn't see any lights?
A. No, sir.
Q. vVere you where you could see and keep a lookout 1 Could
you see ahead T
A. I was looking forward.
Q. Can you tell how this accident occurred 1
A. The only thing I can say about it is that we werP. meeting some lights.
Q. Some lights, and the lights were blinding·. Do you mean
you met a car with glaring headlig·hts?
A. Yes, sir.
Q. Some car had lights on it with glaring lights?
A. Yes, sir, and they were very blinding on the windshield.
Q. And you are positive that there were no lights or warning?
.
A. Not then.
Q. Could you have seen those lights had they been there!
Had there be~n any lights there, conld you have seen them?
A. I think we mig·ht have seen it, hut for this blinding light
that was meeting us. If there was any, but for the moment
it was blinding.
Q. Did you all drive through a light or smudge pot, or any·
thing like that?
page 171 ~ A. No, sir.
.
Q. You have a scar on the side of your forehead and some teeth knocked out?
0

,v
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A. Yes, sir, I had a concussion of the forehead and a heavy
scar, and a large cut on the left side of the chest.
CROSS EXAMINATION.

By Mr. Rixey: .
Q. You were sitting on the rear seat, as I understand iU
A. Yes, sir.
Q. Behind Mr. Joyner!
A. Yes, sir; more in the center of the car, where I could
look over his shoulder.
Q. Why were you sitting in the center 1
A. Not directly in the center.
Q. Was there another lady there f
A. Yes, sir.
Q. Both of you could not be sitting in the center¥
A. You don't have to sit in the center.
Q. You were traveling along about 25 miles an hour?
A. Yes, sir.
Q. You were not expecting an accident, were
page 172 ~ you?
A. No, sir.
Q. Visibility was bad f
A. It was very bad.
Q. And the first thing you knew was when the accident occurred, I presume f
A. The blinding of the glaring light that was there, and
then the accident.
Q. You were traveling on a four-lane road 7
A. Yes, sir.
Q. ,vhich lane were you traveling in?
A. The riQ:ht-hand lane.
Q. So the... lig·ht meeting you must have been way over the
far side of the four-lane road?
A. I don't know how far, but they were glaring lights.
Q. The first thing you realized was the glaring lights, and
immediately after the glaring lights was the accident 1
A. Yes, sir, and I was knocked out.
Q. You didn't see anything else ·t
A. I didn't see any lights ahead at all before it occurred.
Q. You didn't see the lights on the truck t
A. That was a lig·ht on the approaching car, but not any
light on the truck.
page 173 ~ Q. You didn't see any flares or flare!
A. No; there w:ere no flares that I saw.
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Q. So you know nothing about it except the lights were
glaring to you, and then your consciousness went out?
A. This glaring light came, and that put us out, and I didn't
see any contact at all.
Q. So you don't lmow what struck you?
A. I don't know what it was because there was no light
there.
Q. And you were not looking for any lights?
A. Yes, I was looking for lig·hts that might be there.
Q. And you never saw them Y
A. I never saw the lights, and never saw the truck.
Q. Did Mr. Joyner have headlights on his car'?
A. Yes, he had headlights.
'Q. How long after the passing of these glaring lights did
the accident take pl~ce?
A. I think it was right then.
Q. AU at the same time?
A. It was right then.
Q. Are you related to Mr. and Mrs. Joyner7
A. No, sir. I was a passenger in the car going to Petersburg shoppi;ng.
.
Q. You were coming back from Petersburg!
. page 174 ~ A. vVe were coming back, but I was a passenger on the car when we went to Petersburg.
terY
MRS. HALLIE B. LANIER,
a witness on behalf of the defendant, was first duly sworn,
and testified as follows :
Examined by Mr. Godwin :
Q. "There do you live 7
A. Zuni, Virginia.
Q. Will you talk loud enough so these gentlemen of the
jury over there can hear you.
A. AU rigl1t.
Q. On the day this accident occurred, where had vou been f
A. Had been to Petersburg· shopping.
·
Q. And on the way back where were you sitting in the cur ~1
A. Directly behind Mrs. Joyner in the car.
Q. Now, I want you to tell us about the weather that night;
what kind of night was iU
A. It was very disagreeable; it was cold, and it was misty
rain and foggy, and it was bad.
Q. How was it as far as driving was concerned 1
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A. It was difficult driving.
Q. It was?
A. Yes, sir.
Q. As you came on, did you see any automobiles on the
highway that had broken down?
A. Yes; :Mrs. Carr said there was a car parked near at
the end of the bridge, and one later on.
Q. You saw those ~1
A. Yes, sir, we saw those.
Q. Were you looking or trying to observe the road yourself, or were you talking~?
A. I was looking, because I had been in one automobile
accident, and I was uneasy.
Q. Were you driving fast?
A. No. Mr. J.oyner was going around 25 miles an hour,
and I couldn't be certain, ht: t I judg·e it was not over that.
Q. As you eame along down and you g·ot near the scene
of this accident, did you see· any lights in the roacl in front
of you?
A. Not any.
Q. If there had been any lights in the road in front of you,
could you have seen them ?
A. i had been seoing- them from the time I left Petersh1,1rg,
so whv couldn't I i-;ee -them ?
"
Q. Did you see any truck lights up there f
page 176 ~ A. No, Rir.
'Q. Did you see any smudge pots or lights or
flares down on the ground!
A. I certainly did not.
Q. Well, now, at the time of, or just prior to this accident,
please tell the jury whether or not you were meeting any
traffic?
A. Vv e were meeting· traffic.
Q. Will you tell the jury just what happened 1
A. ·we were just driving on down the road, and we were
talking, and just prior to this accident it looked like an awful
bright line, and the awful crash. It seemd it was right on
us. After we were hit, I remember this sudden bleeding, and
I was told that one of thosepage 175 ~

Mr. Rixev: ·wait a minnte.
The Com:t: Don't go into that.
Witness: Then I fainted.
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By Mr. Godwin:
Q. You don't know anything about it?
A. No; that was the last.
Q. Did you have any warning of any truck parked on the
highway in front of you Y
A. No.
Q. Did you see any lights up there prior to the time these
glaring headlights hit the windshield Y
page 177 ~ A. No.
Q. Mrs. Lanier, if these lights had been there,
were you looking and paying attention so you would have
seen them?
Mr. Rixey: I object.
The Court: She answered that she bad ~een seeing them
all the way from Petersburg:
Mr. Godwin: I didn't remember that I had asked that
question.
Mr. Godwin:
Q. Did Mr. Joyner, prior to hitting this truck, turn either
one way or the other?
A. No, sir. If he did, I didn't notice it.
Q. Did he put on brakes?
A. Naturally; it was just as he hit.

CROSS EXAMINATION.

By Mr. Rixey:
Q. Mrs. Lanier, you didn't see the truck when the Joyner
car ran into it at all?
· A. No, I didn't see it at all.
Q. You never saw iU
1A. No.
page 178

~

RE-DIRECT EXAMINATION.

By Mr. Godwin:
Q. Did you see any smudge pot in tbe road?
A. No.
Q. Did you see auy lights at all T
A. No.·
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MRS. C. M. JOYNER,
one- of the defendants, was first du]y sworn, and testified as
-follows:
Examined by Mr. Godwin: .
Q. You are the widow of Mr. C. M. Joyner, who was lrilled
.as the result of this accident f
A. Yes, sir.
Q. And where do you live?
A. Zuni, Virginia.
·Q. You and Mr. Joyner had been married how longf
A. Thirty-eight years.
Q. And what was his age?
A. Fifty-eight.
Q. How many children did you all have?
A. Three.
Q. Were they all daughters f
A. All daughters.
.
Q. Give their names and ages.
page 179 ~ A. Virginia Joyner Voight, 36, I reckon-37;
Lillian Joyner Harden, 35.
Q. When was she born f
A. The 29th of September, 1910.
Q. What is the other daughter's name?
A. Collin Joyner Whitman, 21.
Q. Are all of these daughters married?
A. Yes, sir.
Q. Did Mr. Joyner leave any grandchildren f
A. Yes, he left five.
By the Court :
Q. Are they the children of these daughters?
A. Yes, sir.
Bv Mr. Godwin:
·Q. Now, what is your age?
A. Sixty last November.
Q. What was Mr. Joyner's occupation?
·
A. He did more carpenter work than anything the last few
years.
Q. What did he make at that work?
A. $1.25 an hour.
Q. Is that the price of his work f
A. A part of the time.
Q. Did he get overtime f
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A. Yes, sir.
Q. He got overtime t
A. Yes, sir.
Q. Where had you and your husband been the day that this
accident occurred!
A. To Petersburg.
Q. And did you carry anyone with you T
A. Yes, Mrs. Lanier and Mrs. Carr.
Q. Where did they live?
A. At Zuni.
Q. Are they neighbors of yours?
A. Yes, sir.
Q. Are they relatives of yours?
A. No.
Q. When you started back from Petersburg, where were
you sitting?
A. Right by Mr. Joyner on the front seat of the car.
Q. And who was drivingY
A. Mr. Joyner was driving.
Q~ And the other two ladies were in the rear, were they!
A. Yes, sir.
Q. Did you have any packages and things in the car?
A. We. had a few.
Q. As you came along, Mrs. Joyner, did you
page 181 ~ pass any automobile going down the highway the
same way you were goingt Did any pass you?
A. The way I was going Y
Q. Yes.
A. Yes-no. vVe didn't pass any the way we were g·oing;
we didn't pass any that I know of.
Q. Did you pass any parked automobiles that you recall f
A. Yes.
Q. Do you remember seeing those Y
A. Yes.
Q. You passed no moving automobiles f
A. No.
Q. Did any pass you 1
A. Yes.
Q. Did any of them pass you shortly prior to the accidenU
A. Yes, and I noticed that they were going so much faster
than we were.
Q. Did Mr. Joyner see them,
A. He said he would rather be going slow and be sure
rather than get in an accident.
._
•
.
page 180

~
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Q. Do. you know how fast you were driving!
A. About 25 mpes an hour, and _not over that. He never
drove fast anyhow.
page 182 ~ Q. As you came up-let me ask you about the
nig·ht; what kind of night was iU
A. A very disagreeable night. It had been raining . and
was foggy and misty rain all along.
_
Q. ·was tt what you would call a bad night for driving!
A. Yes, it was, I would say.
Q. As you came along down the road and got near the
scene of this accident, where were you looking? What were
you doing?
· A. I was just looking ahead, and there was a light all of
a sudden and a crash.
Q. Before tlii~ light, as y-ou have said, just before that light
t.hat hlindcd you, were you looking ahead then?
A. Yes, l had been looking ahead.
Q. I mean were you looking ahead as you came along?
A. Yes, sir.
· ..
Q. Did you see any light burning in the road t
A. No; no, sir.
Q. Were you looking in such position, Mrs. Joyner, that
you would have seen lights if they had been there!
A. Yes, sir.
·
Q. Diel you see m1y lig·hts 1;p in the air anywhere?
A. Except up over the windshield; it was such a glaring
light that it blinded us. That was the only light.
pag·e l SB ~
Q. Then what happened 1
A. Then the crash.
Q. Then you nevel' saw any red light or any lig·ht in the
highway?
A. No.
Q. Did you run over any light in the higbway1
A. No.
Q. Did you feel any jar of any kind before this crash and
before vou were blinded?

A. No.
Q. If these lights or ~mudge pots had been down in the
highway, do you feel you allMr. Rixey: I object.
The Court: She said she looked and didn't see them, and
she feels if they bad been there she would have_ seen them.
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By Mr. Godwin:
Q. You were badly hurt, weren't you Y
A. Yes, sir.
Q. How long have you been out of the hospital?
A. Since the 2nd of May.
·
Q. What hospital were you in 1
A. Lake View.
Q. Then you were there from December 6 to
page 184 ~ the 2nd of May?
A. Yes, sir.
Q. You were unable to come to court the last time?
A. Yes.
Q. Your husband was killed, or when did he die, do you
know?
·
A. He died after he got to the hospital.
By the Court:
Q. He died that same nighU
A. Yes, sir.
By M1·. Godwin:
.
Q. You did not attend the funeral, did you Y
A. No, sir.
(No cross examinationfl)
Note: It is admitted between the parties that Mrs. Voight
has qualified as administratrix of the deceased, C. M. Joyner.
page 185

t

W. L. RENN,
a witness on behalf of the defendant, was first
duly sworn, and testified as follows:

Examined by Mr. Godwin:
Q. Mr. Henn, what is your occupation?
A. Investment dealer.
Q. And where is your office 1
A. Norfolk, 203 Banker Trust Building.
Q. And where do you live?
A. Virginia Beach, 54th Street.
Q. Do you recall on December 6 having come up on an accident on Route 460, just west of "\Vaverly Y
A. I do.
Q..· Where had you been?
A. To Richmond.
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· Q. Where were you on your way when you ran up on this
~ccident?
.
A. Home.
Q. I want you to tell us something, if you can, about the
climatic and weather conditions that nig·bt and visibilitv for
driving that nighU
.
·
A. T4e wind in the morning·, I think, was from the southwest, and it was a light southwest wind. When we left Petersburg and neared Disputanta, there seemed to be a slight
fog rising from the highway. The traveling conditions were
not good.
page 186 ~ Q. When you proceeded along the highway
there, how close did you get to this wreck before
you saw it?
A. Owing to the misty condition of the atmosphere, it was
almost impossible to fig·ure the distance. I saw a light or
something ahead of me, and I took my foot off the accelerator
and put on the brake.
:Mr. Rixey: May I ask when this took place 1
Mr. Godwin: Let me finish examining· him.
.
Mr. Rixey: I think he should say the conditions were the
same at the time of the accident as they were when he went
up there, not as to weather conditions, but as to lighting.
Mr. Godwin: I will let Mr. Rixey have him on cross examination.
Mr. Godwin:
Q. Was there anyone else there when you approached this
accident and found there was one there f
A. My immediate attention was drawn to the question of
getting around ·and someone waving a handkerchief or flashlight.
Q. Did you see anyone else there when you got there ex- '
cept this one man who was waving the flashlight?
A. What do vou mean?
Q. Were the;e any other people there other than those in
the wreck? Was there anyone there to lend assistance ex.
cept tba t person?
page 187 ~ A. Things happen mighty fast. I would not
stop my car because of the condition of the road~
and I got to my side of the road and stopped in front of the
truck, and my passengers and I had to walk back. As to the
number of people there I can't say.
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Q. Had anybody removed these cars when you got there 1
A. No, sir.
·
.
Q. Now, you saw some lights, I believe you say, in the air,
or something like that; w,ere you close to them at that time 1
What was the appearance of those lights?
A. Oh, very little red lights, about the size of a silver dollar, and I knew that that was indicative of a truck.
Q. What was the appearance to you of those lights¥
A. As though moving away from me when I first saw them.
Q. A.s if they were moving away T
A. Slowly.
Q. How close do you think you were before you actually
saw the wreck?
A. I should guess 100 yards.
Q. Before you saw the wreck f
A. Yes, sir.
page 188 ~ Q. Did you see it when the man waved you 1
Was that when your attention was called to it l
· A. That was when I knew something bad happened.
Q. When the man waved?
·
A. Yes. That is when this man waved in the road trying
to stop me, he called my attention to something.
Q. Would you estimate that that was approximately 100
yards behind the wreck Y
A. No; he was right close behind the wreck, not more th'au
25 yards.
Q. Then you turned out, I believe you say, and went on
around and stopped; when you got back there, did you see
any smudge pot before this man waved you down?
A. My recollection is that there was a flare somewhere
around in front of the truck-that is towards
averly.
Whether that flare w·as immediately alongside of the truck,
or further, I don't recall. There was· a flare burning somewhere towards the front of the truck.
Q. Did you see that before you got to the wreck?
A. There 'were no flares visible on the extreme right side
of the road, and no flares were visible to me until I g;ot up
even with the truck.
Q. After you got out and went hack, just tell us about what
happened, and what you did there?
A. "\Vell, it is awful liard to say. . When you
page 189 ~ drive up on a wreck and the surroundings are
just about as horrible as a man could run into,
it wa·s the desire of myself and the gentleman with me to
help these people. What one of us did and whnt wa~ done,

,v

•...
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I can't say. We were trying to be as helpful as possible.
People were standing a round.
Q. Did you help remove them from the automobile 1
A. Yes, we did remove two bodies from the car-Mr. Joyner
and Mrs. Joyner; Mr. ,Joyner first and Mrs. Joyner second
-and laid them on ·a blanket in the rear of the wreck. ·One
lady who was on her back had a very· bad wound in the head.
Someone took her back and sa.t her in the back of the truck,
but as to that I am not positive. There was another lady in
the car who apparently came to, or was taken out of the car
by some other people who came up, and I think she was taken
to the back of the car. About that time the ambulance came.
Someone suggested to the man who was there that he drive
in to Waverly and call for the ambulance, and I am under
the impression that that was the young man who waved us
down.
By the Court :
Q. Do you mean that was the man's wife?
A. He was by himself, and he went on to . Waverly, and
the ambulance came shortly after we moved the people from
the wreck.
~

By !fr. Godwin:
Q. Were other ears coming up behind the _wreck
after you got there?
A. Yes; one or hvo or possibly two or three ~t\.rmy trucks
came up.
Q. Did you see any other offieers come up?
A. I don't recall any.
Q. Your attention was to help these people more than anything elsef
A. Yes. I was not paying much attention to wlmt was coming around.

page 190

CROSS EXAMINATION.

By Mr. Rixey:
Q. You say you snw two red lights .up hi tbe air which
you took to he marker lights at the top of the truck; is that
right?
A. That was my sub-conscious reaction to thm,e lights.
Q. Where were you at thCl time you first saw the lights?
A. Coming clown the straightaway.
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Q. About ho:w far away from the scene was it when you
first saw the two red lights Y
A. It may have been 100 or 150 yards. It was
page 191 ~ far enough back for me to come with necessary
caution so I would not run into it.
Q. I understand you came along· and saw the wreck before
you at a point where you were .about 100 yards from it?
A. No; I saw an obstruction in the road.
Q. And that was when you were about 100 yards?
A. I would say so.
.
··Q. So you could see the obstruction in the road when you
were approximately 100 yards?
A. I would not say that. I didn't know what was in front
of me when the man waved me down. Visibility was bad,
and I was not aware that there was a wreck or a truck or
an accident until I went alongside the automobile and the
statiouerv truck.
Q. I have taken down from your testimony that yqu were
100 yards away when you saw the wreck; what did you mean
by that?
A. ·when I saw the obstruction in the road.
Q. At that time you didn't know what the obstruction was?
A. No.
.
Q. But _you saw an obstruct.ion approximately 100 yards
away?
A. Yes.
.
Q. And as yon got closer this voung man had a
page 192 ~ flashlig·ht and was waving- you down?
A. It was almost simultaneous.
Q. So there is no doubt about the fact that the red lights
were burning- on the rear end of the truck?
A. ·whether they were reflectors ·I can't say. All trucks
carry lig·Ms or reflectors.
Q. At any rate, you saw something that looked like red
lights¥
A. Absolutelv.
Q. Now, how~ long did you stay there, Mr. Renn T
A. vVell, I have to guess at that: It may have been half
an hour or three-quarters of an l10ur.
Q. You say you don't recall who was there!
A. No ; the number of people hegan to increase as time
went on.
·
Q. And the only flare you remember .seeing was the flare in
front of the truck?
A. Yes.
Q. You don't remember seeing any others Y

Virgir~ia .J. Voight, Adinx:., v. Beulah M. Reher, .A.dmx.

123

W. L. Renn.
A. No.
Q. You don't remember any other flares, whether oil flares
or reflectors f
.A. Only one.
Q. Was the one you saw a reflector or an oil burner?
A. It was what yon called a smudge pot.
page 193 } Q. It is what is called an oil burner 7
A. Yes.
Q. Did you see the body of Mr. Reber, the gentleman who
was on the truck I
A. Yes, sir.
Q. Now, tell us where he was ]ying?
A. Lying under the back of the truck, a little bit to the
right-hand side.
Q. Where was the Joyner car with reference to his body t
A. Right behind it.
Q. And how far away from it!
A. It was, I should say, four feet.
Q. Will you be able to tell this jury what part of the truck
·Mr. Joyner's car struck? Was it the right side, or left side,
·Or center!
A. I should say near the center, from the position of the
two cars.
·Q. I belie-ve you say with the help of two colored men you ·
moved the bodies of Mr. ,Toyner and Mrs. Joyner!
A. Yes, Mr. ,Joyner and Mrs. ,Joyner.
Q. Were these colored boys in uniform 7
A. That I can't recall, but it seems that both were in khaki.
They ,vere very active and very efficient.
page 194 ~ Q. Had you seen the man named _t\.ustin, who
was here?
A. No.
Q. He has been in tl1e courtroom.
A. No; I didn't arrive until a few minutes ago.
Q. You didn't see this colored man Austin?
A. No.
Q. Did anyone else assist you in removing the bodies f
A. Mr. Lee, who was a passenger in my car, and Mr. Sam
Lyons was a passenger in my car.
Q. Are they bere?
A. Yes.
Q. What Mr. Leef
A. Mr. Tom Lee.
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W. L. Renn.
RE-DIRECT EXAl\IINATION.
By Mr. Godwin :
Q. When you say you noticed an obstruction in the road,
is that when you saw and noticed some ·red lights in the way!
Is that what you mean you saw the red lighU
A. No; when I first saw the red lights they seemed to be
moving away. Very quickly thereafter I saw the man in the
road waving me down. T-hat is when I knew there was an
obstruction in the road or injury to his car.
page 195

~

Mr. Godwin : Anything· else would be cumulative. I think that is our case.
The Court: Do you rest f
Mr. Godwin: Yes, sir.
Mr. Rixey: We do not have anything else.
The Court: All witnesses Rre excused.
Mr. Godwin: Does your Honor want to proceed ·or do you
want to come back tomorrow?
The Court: I would like to finish it tonight.
(Thereupon at five o'clock the court took a recess until six
o'clock for supper.)

EVENING SESSipN.
Sussex Court House, July 17, 1946.
Met at the expiration of the ·recess.

Present: Same parties as heretofore noted.
(By agreement of counsel, the exc.eptions to the instructions will be noted while the jury is out.)
(The Instructions were prepared, and the Court read them
to the jury. The argument was limited to 45 minutes each
side.
(The case was then argued by counsel---1\Ir. Arnold opening, Mr. Bowden following him; then by Mr. ·Godwin, followed
by Mr. R.ixey.)
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EXCEPTIONS TO INSTRUCTIONS.
page 196}

l\:fr. Rixey: The plaintiff o~jects and excepts
to the granti11:g .of any instruction in this case directing .a finding verdict for the defendant on the defendant's
cross-claim, oi1 the ground that under all the evidence the
.defendant's deeedent was guilty of proximate negligence.
It is submitted that the evid.ence is undisputed to the effect
that the rear end of the truek was lighted up; and it is submitted that Mr. Joyner was g·uil~y .of contributory negligence
in running· into the truck .

.

Pla-int~ff 's I n..s.(nrct-io.n 1.\1 o..

1 ( g.ranted) .:

"The Court instructs the jury that it was the duty of the
.defendant's .decedent, J\1 r. ·t.l oyner, to observe a proper lookout., keep liis car under prop.er control, and exercise reasonable care to avoi<l running- into :Mr. Reber and the Reber truck.
And these w,ere continuing· duties and should he .exercised
when thev would be reasonablv effective to avoid an acci~
·"
tdent.
''If you believe from the evidence that Mr. Joyner failed
in his duty in ~ny pa rticnlar .as aQo_ve_ set forth, and such
failure was the sole proximate 'cause· .of the accident, you
should find for the plaintiff.''.
·
Mr. Godwin : The defendmit :excepts to the granting of
Instruction No. 1 offered by the plaintiff on the ground that
the Court instructs the jury it was the duty of Mr. Joyner
to observe a proper lookout and to keep his car
page 197 ~ under proper tontrol. The wo1:d "proper" is
not a fHir test as it allows tl1e jury to place any
degTee of care that they use to place upon the defendant. The
instruction should state an ordinary and reasonable lookout
and to keep his car under ordinary and reasonable control.
·TMs instruction allows the jury to speculate on the degree
of care to be exercised hy I\'f r .•Joyner, and it is entirely prejudicial to the defendant.
· Plaintiff's lnsfntction N n. g (.qranted) :

"The Court instrnctR the Jm·y t11at even if you believe from
the evidence tl1at. Mr. R(\her wai-:: guilty of some neg1i~·ence,
vet if You further helieYe from the evidence tlrnt 3f r .•Tovner
by the.exercise of reasonH hle care should l1ave ~een the R~ebe1·
truck, and thereafter by the exercise of reasonable care eould
have avoided the collision, and yet failed to do so, then you
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should find for the plaintiff and assess her damages for the
death of Mi:. Reber.''
.

.

Note: Before granting this instruction the Court asked
counsel for defendant, what objection they had to the form
of the instruction and no specific objection as to form was
stated. The Court stated to comu,el that their exceptions to
. all instructions might be dictated. to the Court reporter after
the jury retired.
Mr. Godwin: The defendant excepts to the granting of
Instruction No. 2 offered by tl1e plaintiff on the ground that
this instruction erroneouslv states the law of the last clear
chance; on the further ground that there was no evidence
in the case upon which to grant tl1e instruction on the ground
·
of last clear chance; that. the most the Court
page 198 ~ should have granted under t.he circumstances was
an instruction on concurring or joint negligence;
that the instruction as given tells the jury in effect that however neg-ligent Reber migl1t have been, all that it was necessary for him to show to obtain a recovery was that the def end ·ut did not maintain a proper lookout; that said instructio was highly prejudicial to the defendant's case.
R aintiff's Instruction No.

3

(granted):·

"The Court instructs the jury that the law looks to: and
holds liable, him whose negligenee is the proximate cause of
the accident, and refuses to hold liable him whose negligence
is a remote cause.
".If vou believe from the ·evidence that Mr. Jovner was
guilty of negligence and his negligence was the sole proximate cause of the accident, you 8hould find for the plaintiff,
Mr. Reber., both on the notice of motion and on the crossclaim. And this is true even though you may believe that
Mr. Reber was irnilty of some negligence that was a remote
cause of the accident/'
Mr. Godwin: The defendant excepts to the granting of
Instruction No. 3, offered hy tlie plnintiff, on the ground that
there was no factual circmni:;tm1ces in the case to justify the
granting or this in~truction: tliat said instruction ii, in eonflict with other im;;trnctions granted in this case
.
page 199 ~ which properly define the law, and is pre.iudicial
to the clefendant 's ca~e.
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Plaintiff's Instruction No. 4 (granted):

'' The Court instructs tbc1 jury that if you find for the plain,
tiff you may award such damag·es as to you mav seem .fair
.and just under all the circumstances of the case,"'not exceeding Fifteen Thousand Dollars; and that in arriving at what
you think is fair and just you may take into consideration the
following:
'' {l) The pecuniary loss sustained by the wife Beulah M.
Reber and the mother Josephine Reber fixing such sum as
would be equal to the probable earnings of the deceased
Frederick A. Reber, taking into consideration his age, intellig·ence and health during what would have been his life if
he had not been killed.
'' (2) By adding tl1ereto compensation for the loss of his
~are, attention and society to his said wife and mother.
"(3) By adding such further sum as you may deem fair
and just by way of solace and comfort to the wife and mother
for the sorrow, suffering and mental anguish occasioned to
them by the death of tl1e said Frederick A. Reber.
'' And th'e court further instructs the jury tlmt if you find
for the plaintiff, such amount of damages as you
page 200 } allow shall he divided between the mother and the
widow in such portions as you may direct.''
Plaintiff's Instruction. No. 6 (granted):

"The Court instructs the jury that as to the cross-claim
the burden of proof is upon the· defendant. Mrs. Voight to
prove by the preponderance of the evidence that Mr. Reber
was g'Uilty of negligence that was the proximate cause of the
-collision.
''If after hearing all the evidence you are in doubt whether
Mr. Reber was guilty of such negligence, and it appears
,equally as probable that.he was not as that he was, then you
should resolve thatj.g§'ue in favor of M:rs. Reber."

£7'1.{:~~--1:Lt.

n

c)

h-,--t.-i)-/

Defendant's In-stnwhon. A (gra.ntlerl)':

F

'' The basis of this action is negligence and you cannot inf er negligence on th~ pa rt of C. M. Joyner from the mere
happening of an accident. The law imposes on the Plaintiff
Reber the duty of proving her case by a preponderance of
the evidence; and you caunot, under your oaths, find a ver-
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diet in favor of the plaintiff Reber against the
said defendant Joyner on the Notice of Motion
unless and until she has proven by a preponderance of the evidence not only that the defendant Joyner was
guilty of the negligence charged against him, but that such
negligence was the proximate cause of the accident complained of.
'' If., after bearing- all of the evidence you are uncertain
as to whether the defendant .Joyner was guilty of negligence .
which proximately caused the ace.ident and it appears equally
as probable that he was not guilty as that he was, then the
verdic fuust be for the defendant C. 1VI. Joyner on the Notice
of
tion.''
·
page 201

~

D fenda11it's Instruction~ (grnnted):

/'. .L-L~-' ,i...{.v'
; t . e--J..,.tj )}_ l. +-~-,.. '.- · ·.,, -L·,.. . ,.__*
'' The Court instructs t11e jury that if they believe from the
evidence that the plaintiff's intestate, Frederick A. Reber,
was guilty of negligence and that his negligence was the sole
proximate cause of the accident, you shall find fo'r the clef endant, Virginia Joyner Y oig·ht, on lier cross-claim and also
on the Notice of :Motion.''
L- (. •

~i.,

Mr. Rixey: The plaintiff objects and excepts to the granting of any instruction in this case directing· a finding verdict
,for the defendant on the defendant's cross-claim on the
ground that under all the evidence tl1e defendant's decedent
was guilty of proximate negligence. It is submitted that the
evidence is undisputed to the effect that the rear
page 202 ~ end of the truck was lighted up; and it is submitted that Mr·. ,Joyner was guilty of c.ontributory
negligence in running into the truck.
}

efendant's Instr-ucti01.1 C (.qran.ted) 11:
r,
·
"\ ., • .1!.-t.1{ U"-''--..t.>
vo·,1..---Ch--rr_vr1··1 Y~1
f
''The Court instructs the jm~ tlfat if they believe from tbe

evidence that the defendant's intestate, Joyner, was guilty
of neglig·ence which was a proximate cause of tbe accident,
and further believe that the plaintiff's intestate, Reber, was
also guilty of negligence which proximately eontributed to
the accident, then neither party is entitled to recover damag·es of the other, and your verdict must be for the defendant,
Joyner,, on the Not.ice of Motion and for the plaintiff, Reber,
on the cross-claim."
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V Defendant's Instruction D (.gra,nted):
hH'-- 'd_L-i-

~,,,.,,..,,-- c,-wl ~ .._ U<1-~..r.-,t•
1
'' The Court instructs the

1

·

fury that if they find for the defendant on her Cross-claim, they may, for the death of C. M.
Joyner, award such damages as may seem fair and just1 not
exceeding the amount claimed in the cross-claim and in ascertaining the damages that the defendant is entitled to recover,
they shall find the same with reference:
·

'' First-To the pecuniary loss sustained by the wife and
daughters of the deceased, fixing such sum as
pag·e 203 ~ would be equal to the probable earnings of the
deceased, taking into consideration his age, intelligence and health, during what would have been his lifetime if he had not been killed.

"Second-by adding tl1ereto compensation for the loss of
his care, attention· and society to his wife and da_ug-hters.
'' Third-by adding such further sum as they may deem
fair and just by way of sol are and comfort to his wife and
daug·hters for the sorrmv, :rnffcring and mental anguish occasion to them by his dP.a th.
'' And the Court further instructs the jury that if you find
for the defendant on her eross-claim ag·ainst the· plaintiff, · .
such amount of damage8 as yon allow shall be distributed in
such proportions as you may direct to the surviving widow
and children of the decpused, C. M. tToyner, and as between
said widow and cbil<ll'en yon, the jury,, shall have the absolute discretion as to who shall receive the whole or any part
of said Tecovery. ''
Mr. Rixey: Tl1e plaintiff excepts to the action of the court
in g-ra11ti_ng In~tructi011 p ,o~l tle grounds above stated.
;L,b:-j1jJAv~1 J-i~ n;;:J /t.-~
.
Defen.dMit s lmdrudion E (grantqd):

"The Court instrncts the jmy tlmt no vehicle shNll be
. stopped in such mamwr a~ to impede or render dangerous
tlw use of the hig·lrway by others, exr<?,pt in the
page 204 ~ case of an emerg·ency as the re~rnlt of an aceident
or meclrnniea 1 breakdown, when the vehic>le shall
he removed from the hi~·lnvny as soon as possihle.
'' The Court further instructs the jury that if ~vou believe
from a preponderance of the evidence that the truck driven
by Frederick A. Reher was stopped upon the hig·hway in such
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manner as to impede or render dangerous the use of the highway by others, and that it was not necessary to stop said
truck upon the hig·hway by reason of an emergency or a mechanical breakdown, or that Frederick A. Reber could have
with safety removed said truck from the main travelled portion of the highway, he was guilty of negligence.''

- Mr. Rixey: The plaintiff excepts to the action of the court
in granting· Instruction E on the ground that there is no
evidence in this case to question the existence of the emergency in which the truck stopped, and, accordingly, the· truck
had a ri
to stop on the hard Rurface, and the jury should
find so .
..De Bndant's Instruction F (lJran.ted):

) -LtL-1.--.e.....~

''The Court instructs the jury that if they believe from the
evidence that the truck driven bv Frederick A. Reber was
disabled and stopped upon the main travelled portion of the
highway, the law required that Frederick' A.
page 205 ~ Reber, the operator of tl1e truck, shall place, or
cause-to be placed, on tlle highway three (H) flares
or torches of a type approved hy the Director of the Division
of Motor Vehicles. One of Raid flares shall be placed in the
center lane of traffic. occupied by the disabled truck and not
less than 40 paces therefrom in the direction of traffic approaching· in that lane, one not less than 40 paces from such
truck in the opposite direction, and one at tl1e traffic side of
such truck not closer than 10 fret from the front or rear thereof.
'' The Court further instructs the jury that if they further
believe from the preponderance of the evidence that Frederick A. Reber failed to place and maintain, or cause to be
placed and maintained, such lighted flares or torches in the
positions upon the hig·hway as above set out, he was guilty
of neg·ligence. ''

Mr. Rixey: The plaintiff exeepts to the action of the Court
in granting Instruction F on tlrn ground that this instruction
should }Jave aµpended to it a r-;tat.ement to tl1e effect that this.
statute should be reasonably co1rntrned.
Deferulant's Instruction G (Refused):

'''The Court instructs the jury tllat there is no prermmption
from the mere happening of the accident that the deceased,
C. M.•Joyner, was guilty of neg·ligence which proximately
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caused. or contributed to his injury, and. tha.t. <;>n
page 206 } the defendant's cross-claim the burden is upon the
plaintiff to prov:e that the deceased, C. l\f. Joyner,
'!as guilty of contributory negligence unless contributory negligence on the part of C. M. ,Joyner is ~isclosed by the defendant's evidence or can fairlv be inferred from all of the
circumstances. ' '
·
Mr. Godwin: The defendant excepts to the refusal of the
Court to grant Instruction G offered by the defendant on the
ground that this instrnction correctly states the law and is
applicable to the facts in case; ai1d has denied to the defendant an instruction to the jury telling the jury that the burden
of proving contributory negligence on the part of C. M. Joyner on his cross-claim was upon the plaintiff, Reber;· that
the defendant was entitled to an instruction on the burden
of proof of contributory 1iegligence, which the Court has improperly denied.
Defendant's lnstnwt·ion II )_.qrantejl): . -:f
~~L-b-t.vf. j-1>+' ~ / v ) \ . '
"The Court instructR the jury that if they believe from the
evidence that under all of the circumstances and conditions
then existing at tbe time of the accident the deceased, C. M.
Joyner, was exercising such ordinary and reasonable care in
maintaining a lookout ahead as an ordinarily, careful and
prudent person wonld have maintained un~er the
page 207 ~ same circumstances :rnd conditions, then the deceasedl was not guilty of negligence in t Jis regard."
7
Defendant's Instruction I (gm.n;fed):

"The Court instructs the jury that if they believe from the
evidence that just prior to and at the time of the accident
C. M. Joyner was temporarily blinded by the headlights of
an oncoming motor vellicl(:l and that the said C. l\L Joyner
was driving at a reasonable speed under the then existing
circumstances, the said C. M..Joyner was not required to
stop or to so reduce his speed to be able to stop within the
range of his ligllts or within the rang·e of his vision. It was
his dutv to exercise ordinarv and reasonable care under all
of the conditions and circumstances then existing.',
l\fr. Rixey: The plaintiff exr.epts to the action of the Court
in granting Instruction I on the ground that the court had
no right to take from the jury the question of whether or
not the Joyner car could have been stopped or reduce its.·
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speed after he became blinded by the ·headlights. Furthermore, there is no evidence in this case that :Mr. Joyner was
blinded by the headlights. The three . ladies in his car testified
that they were so blinded, but they did not testify that Mr.
Joyner was blinded.
The question of whether or not Mr. ,Joyner
page 208 ~ exercised reasonable care if he were blinded, was
for the jury, and the Court should not have told
the jury that he was not required to stop and reduce his
speed.

Defend(JJn,t's Instri,.ction J (granted):
''The Court instructs the jury that at tlie time and place
of accident the maximum speed limit was fifty ( 5.Q). ...!Jliles per
hour. ' '
-!J :3
Mr. Rixey: The plaintiff excepts to the action of the court
in.granting Instruction Jon the ground that the proper speed
for the Joyner car, under all the facts and circumstances, was
for the jury. There is no evidence in this case and no claim
has been made that the .Joyner car was exceeding· 50 miles
an hou.r. The effeet of this in~truction is to tell the jury
that any speed by the Joyner car up to 50 miles an hour would
be a proper speed.
page 20~! ~

JUDGE'S CERTIFIOAT~E.

I, J .. J.' Temple, Judge of the Third Judicial Circuit of Virginia, do hereby certify that the foregoing is a true and correct transcript of the te~timony and proceedings of the case
of Beulah M. Reber, Administratrix of Frederick A. Reber v.
Virginia Joyner Voig·ht, Administratrix of C. lL ,Joyner,
tried in the Circuit Court of Sussex County~ Virginia, July
17, 1946, and includes all the tPstimony offered~ instructions
granted or refused the motions and objections of the parties,
the rulings of the Court, and the exceptions of the parties and
all other proceeding·s and incident of said trial.
I further certify that said transcript was presented to me
for identification within 60 davs after the final order of said
cause, and that the attorneys for the-had reasonable notice
in writing for the time and place at which the Rame. would be
tendered for certification.
Given under my hand this 28th day of December, 1946.

J. J. TEMPLE,
,Judge.
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CLERK'"S CERTIFICATE.

I, William B. Cocke, Jr., Clerk of the Circuit Court of Sussex County, Virginia, do hereby certify that the foregoing
transcript of testimony· and other proceedings in the case of
Beulah M. Reber, Administratrix of Frederick A. Reber v.
Virginia Joyner Voight., Administratrix of C. M. Joyner, duly
certified by the ·judge of said court, was filed in my office on
the 28 day of December, 1946.
WM. B. COCKE, JR.,
Clerk.
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CLERK'S CERTIFICATE.

I, William B. Cocke, Jr., Clerk of the Circuit Court of Sussex County, Virginia, do certify that the foregoing is a true
transcript of the record in the cas~ of Beulah M. Reber, as
Administratrix of Frederick A. Reber, deceased, v. Virginia
Joyner Voight,, as Administratrix of C. M. Joyner, deceased,
lately pending in said. Court.
I further certify that the same was not made up and completed and delivered until the plaintiff had received due notice thereof and of the intention of the defendant to apply to
the Supreme Court of Appeals for a writ of error to the
judgment therein.
Given under my hand this 28th day fo December, 1946.
WM. B. COOKE, JR.,
Clerk.
A Copy-Teste:
M. B. WATTS, C. C.
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