H ULE U - Bll EFS

. !·

F'~n11 a wl ,·,,111, 1, / .< of " !'/" llt111t '~ / rid. Tl1t• 11; w11i 11 g li rid of !l w appdl 1111l (or the
pet1l1o n t or l!Jipi·al wh,·11 11dnpl,·d :i•, II ,,; 0 1',·l ii ll '? h rk f) , hall Mill d11:
( a) A s uhj ,•d in£kx am1 Lili!,· of ,·il.1l in11s ,,, it h C'a<<' , nlph:d,l'licnlh· a r rn111-:cd. Citations
of Virg inin l'llSf'S m ust l'<" frr to tlw \ 'ir1!i11 ia H ,·ports a ncl, in a dc1i lim;, mn,· r e fer to other
repo:-l, c·ont:ti nin ~,.

"i. ll<'h

<·ast·S.

·

( h ) ,\ hrid s t ,1t,·1m' n l of t h<" 111alc rial prm•,·c·d ing-s in lh<' IO\\'t'I' court. the e rro r s a ssi~ned
,,nd ti,~ qw·,lion, in\'!1h-,·,l in th,· ,1p1H·al.
(e) ,\ ,.1..,,,r a nd c n1w i,,• ,t,,t<"11w11t o f lh,• fa ,·ts . \\' il h r.-fi:r,·rwr• to th,· pa~r s of lhc r ecord
,. 1::-r,' lh,·n· is 11ny pnss il,i!ity that th,· ollll'r ,id,· 1111>· <JU<", l i,111 lh<' , h l,•11wnl. \\'hl"r<' tht' fo~ts
1,ri• ,·n11tr m ·,·rl, cl it , J,oulil t,,. " ' ~l :11<'<1.
( d ) .\ r.c-11111r·11l in s111n1nrt of th,· 1,0, ili•lll ,,f ' l'Jll'!11111t .
Thr b rie f •h all he s i!'.,1wcl l,y nt lt-nsl om· ri l lor:wy p r i r·t ic il\/! in l hi, ,•ou r t. 1<idnis hi s
a ddress.
T he appf'lla n t may ::nlup t t he pt-litinn fur :q1peal :is his opr ni ng lirid hy su s tating in t he
petition. o r hy i:ri l'inJ.? to o pposinir roun~!·I wri l l<·n not i,·,· o f , n r h i nt rntinn w ithi n fi,·e dn, ·s o f
the receipt hy nppPll nn t o i th,· p r intrrl ri·,·onl, nml h~· illinir n cnpy nf s uc h n11lic,· witi1 the
clerk of the cou r t. '-"o a l!,·ir•·tl ,•rror not ,p1·rifll' cl in tlw 01wni11 !!' hrirf or pditi,m fo r npp<'HI
sh nll he mlmilt <'d a, a !!rouncl for lll'J.!lllllf"ll l l,y "JlJWl !:i nt on the hc:irin ,! o f the ,·1111sc.
2. Fnrm m 11l r,111 1, n l .< uf "l'l',./11'1 '; /,riff. Tht' hrid for tl1t· 'lll)l<'l k ,· sh a ll 1·on L1in :
(n) A , uh,il'd imle, nn rl ta h l<' nf ri t:tlion w ith c:ts<', 11lph ,d1, t i,•ally a rra n).!f"(l. Cilnlio n
of YirJ.?in in r nse, mu ,t n•for t o lltt· \' i r!!inh H cpnrls :i nil. in ,ulcliti,>n , rn :iy r 1•f,·r to othl'r
rrports C'on t a ininl!" su ch cA«1·,.
( b ) c\. sta tement ,if thr r.1 , C' nn <l nf l ht' points inrnlvc1l. if 1111' ·q1pdl1·r £1isitJ.!r<'t·s wi th the
s t a t i'mcnt o f npp,,Jla nt.
(c) :\ st:ifc-mf' nl of tl11• fort, whirh a r <' 1wr ,·~s:try Ir> C'orr,•ct or s impli fy tlw s t nl,·nwn t in
app e lln n t's brie f in ~o fn r ns it i-. <l ,·,:1nr cl nrom•rms or in acl,·r;n a t r-. w ith nppr, ,pri 11!1· rd cri,n,·c
to t lw pa )!',''- o f tlH' rt·,·nrd.
(cl ) A r ~umrnt in support of the po,i linn nf ap1w ll!'C.
Th<' h r i, •f shnlt he , i;;1wcl l,y 11t J.,s s t rmr• nttorrw~· n r11r t iri11'! in t h1, ro ur l. irivin" hi s
·•cl,l r, .. , .
3 . R r[>l ,11 l,rirf Tlw r!'pl\' hrid (if :in:- l nf t hc 11ppell11nt s h:111 r11nlain nil the a u thor ities
rcl h•cl on h .1· l,i111. not rl'frn,·tl t o in h is pd ilinn n r n p,•ni111,: hri,·f, l II nthr r r t'Fp ,·,·t s it s h a ll
confnrrn t n thr n·q u ir <'m c nt, for app,·ll c·,•';. hrid .
·l. Ti mr nf Jilin[/. (n) C'1n1, (' , q ·q . T h,· opm in:r hrid o f th .. apJw ll nnt ( if t here h1• o ne
in ncld ition to !hr- prtition fnr ap1w:1l) s h rill 1>,· ft! ,·d i n t Ju, rl,·rl:'s 110i,•,• wi thi n fl f t r ('n ,hys
a fter the r ,'<'l"ipt hy !'m111,,•I fnr n p 1wlla 11 t o f the pri11 l<·d r .-conl , h u t in no ('\'t'nt ll'ss 1111111
thi rt1· d a 1·s lwfor,' th<' fi r st 11:i\' of lit,· s ,•s,inn a t \\'hi,•h Ill(' rn,r is lo lw he nrtl . T lw \,rid of
the ~ppcll,·e ,hnll h,, flk,l in ti1C' f'li·1·l,'~ nlli<',· n<>t l:1!1•r tha n fif l,·t•n tla>·, . and t lw rl'ply hrirf
o f lh<' appPlla n l m ,l 1:ifrr t h~n om · ,lay. lw 1'o rr• th,· first 11:i)' of !hi' , ,·ss i1111 nt w h il'h tlw r asc
i, lo 1,-, J;1•:1rd .
( h) C'm~rr s" C'.,Sl'.S, I n r r i111in:il e:i ,t•s li rirfs 1n11 , t 111· !ilril wi t hin tlw t imr- ~tW!'ific cl in
r h·il r:i,,',;: 1u·m·idccl . h n\\'r1•c r. tha t in thn"· eas,•s in w hi£·h th,· r ,•,•o n l, han· not h,•Pn prinll'cl
a nd d elh·,·r<'cl lo coun, .. J at k ,i,t t w,·11h·-1h·,· rl ay, hr-fnn· t hl' l><·rrin11inµ of 1111' 1wxl se-.,inn n f
the ccon r t. s uc h c·asrs s hall hr pl ar,·d at tlw fool nf tlw cl,11,krt fur th:i l sl' ; , inn of tlw court, nnd
the Cmnmo nwl':; lth's b r ief shall h,· fit.- ,! ·tl lra , t ll'n days p rior ln th, · ,·:t!li nl! n f the ca st', nnJ
the r,•p ly hri rf fo r till' pl a inti ff i n 1·rrur not lalt'r th an t lw clay lll'for,· tbe <'US!' i, rallt-tl.
( c ) S·rJ1•1,.,~·ro" or ,·cw,s1:1 ,s .,.., 1•11 ' " :· l".11111 , ,· I fn r 11n posi n~ pa rli,., m ,1y Iii,• wi l h llae
cle rk n written s ti pula tion l'li:mµ inJ! th ,• li111i' t"nr /ili n [! !,ri ds in nny !''"''' pro,·idecl. hnw,·n·r,
lhut a ll b riefs 11111st h,· tlkcl 11nl lat.•r tha n till" ,l:iy lwfm·,· s u c h r-a,e is lo "" h<'ard .
r,, :Yu ni l,rr nj r,, pi,s I n />1· j i fr d rrnd ,I, li1•r r1tl lo "i'IJO-•in q rorw u/. Tw,·nt y rnpi<'S of euch
brief shall he fi led w ith tlw ,·lt'rk of llw rnu r t. and a t 1.-n,t two rop i,•s ,na il .. cl or ,lt-liverl'd t n
o ppos in f! l'nun,L'l on or lH·fnr;· tlw !la y o n whkh the hrid is ft lt-d .
G. !:ii ~~ and l'Jl/>1', nrirf, , ha ll h(' ni n,· inC'l i,·; in l,·trj!lh and ~ix ir,cl,c, in width. so a s lo
confonn in d iin,·ntio ns lo t h .. printl'd r r£"11 rcl. an,1 s h:,ll Ill' prinl1·1l i11 tyr,· nnt l,·ss in ~izl'. as to
height a ntl w iclth. thn n th<' l) JH' in which th,• n ·(·o rd is p l'in t,·d , Tl1t• r ..rnr1l ntn nlicr o i t h,• ,•asc
n!lll na m es o t' l"nun~cl ~h:ill iw pri nt<-d o n th,· rron t ,·o,·,·1· o f all liri..C., .
7. No11- r.1,mpli"n n , Pf f u·I of. The d crk o f t his c1111 rl i, cl ir,·d r1l nut In n•,
o r fil,· n
•,rief whi<'h fnits t n (·0111ply wil li th,· r r quirn 1w11 lo n f this r u !r-. l f 1wil h,•r s icl,• hM fl lt·cl n
proper brk f fo r the canst· \\'i ll nol lw h,· :,rd . 1f o m · of ilw partic~ fai ls tu lil,· .i JH'OJll'r lirit'f he
c an nol he hl':H cl. hut thr 1· :1sl' will hl' hea r ,! t J ' /'"rt,· n pnn ll,,· ar/.!u o1w r1t o f tlw p:,rl y hy whom

d,·,·

tbe hrir f h as hct'n filed .
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IN THE

Supreme Court of Appeals

of Virginia
· AT RICHMOND

Record No. 3527
----,o'----

. FRANCIS

s.

MILLER, COMMITTEE

OF ESTATE OF

IVA RODEFFER DAVIS COFFMAN,
PLAINTIFF IN ERROR

v.
RAYMOND J. BEN~TT
ADMINISTRATOR OF KERNED~ C. BENNETT,
DEFENDANT IN ERROR

PETITION FOR WRIT OF ERROR

PETI·T-JON
·, To the Honorable Chief Justice and Justices of the Supreme
Court of Appeals of Virginia:
Your· Petitioner, Francis S. Miller, Committee of the Estate
of Iva Rodeffer Davis Coffman, respectfully represents that
Iva Rode:ffer Davis Coffman was convicted of a felony on the
19th: day of March, 1948, by a judgment of the Circuit Court of

...

2

·.

Supreme Court of Appeals of Virgini~

Rockingham. County, Virginia, and sentenced to confinement
in the penitentiary of this State for a term of five years; that
on the 22nd. day of November, 1948, this judgment was -affirmed
by order of the Supreme Court of Appeals of Virginia in the
case styled Iva Rodeffer Davis Coffman v. Commonwealth of
Virginia, (Record No. 3452) 188 Va. 553; that within a few
days thereafter Iva Rodeffer Davis Coffman was ~carcerated
in the .State Penitentiary, and that she .is now there confined as
a · convict within the terms and meaning of the Statutes of
Virginia; that by order of said Circuit Court· of Rockingham
County entered on the 23rd day of December, 1948, your Petitioner, Francis S. Miller, was duly ,appointed Committee of the
Estate of Iva Rodeffer Davis Coffman, and immediately qualified
as such by .executing the: bond required in said order; and
2* *that by statutes your Petitioner is a party to the. action,
herein mentioned, pending at the time of final conviction of
said Iva Rodeffer Davis Coffman.
your Petitioner respectfully represents that Iva R~deffer
Davis Coffman is aggrieved by the final judgment of the Circuit
Court of Rockingham County entered against her on the 13th
day of September, 1948, whereby Raymond J. Bennett, Admisistrator of the Estate of Kerneda C. Bennett, deceased, recovered
judgment against her in the sum of $8,000.00 in damages, with
interest thereon at the rate of 6'µ- per annum from the 18th
day of May, 1948, till paid, which judgment was entered upon
a verdict of the jury awarding to 'Raymond J. Bennett the
sum of $500.00, and to the duly qualified guardian of Carolyn J.
Bennett, infant, the sum· of $7500.00; and for the errors hereinafter- assigned Petitioner prays that a writ of error to said
judgtnent may be awarded and that the same may be reviewed
and- reversed. Because of the inability to _give the suspending
bond of $9000.00 required in the order of September 13, 1948,
no stay of proceedings on the judgment has been had, and proceedings for enforcement hav~ been taken and are now pending. _
In the conclusion of this petition will be found a ·more detailed
staterp.ent relating to the giving of ~ bond. A transcript of the
record is herewith presented.
This case arose out of the offense of attempted abortion for
which Mrs. Coffman was convicted as stated.
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THE PROCEEDINGS:

· Raymond J'. Bennett, Administrator of the Estate of Kerheda
C. ·Bennett, instituted in the Circu"it Court of Rockingham County
ari- action ag~inst. Iva Rodeffer Davis Coffman by notice of motion
returnable on the 20th day of October, 1947, seeking to recove;r
a judgment for $15,000.00 for wrongful death of Kerneda C.
Bennett on the 28th day of January, 1947, the said notice averring
that the death of the deceased_ was the result of an abortion.
or .attempted abortion performed by Mrs. Coffman upon Mrs.
Bennett. ·Accompanying this notice was a bill of particulars,
basing the claim partly on negligence, and· averring that Raymond ·
· J Bennett, husband of the deceased, and Carolyn June
3* Bennett, *infant, nine years of age, were deceased's sole
heirs and distributees. To this notice the Defendant filed
~ demurrer and plea of general iss~~ (Transcript, pp. 6-7). 'The ,
demurrer set forth several grounds, chief of which were that
, the dee.eased was an accomplice or aider and abetter of Mrs.
Coffman, that ·bec~use of the deceased's consent to and procurement of .an immor~l or illegal act,· she coud not, herself, have
·recovered in the action, and that under the law, her Adniinistra·' tor. was likewise denied a recovery. The Court overruled-the
· de;murrer, whereupon the case was tried before a jury.
F4cTs:
On the .trial evidence was developed as foll9ws: that·
Kerneda Bennett, a married woman twenty-nine years of age,
(Tr. P.· 51) living in Harrisonburg; left her home on January 28th,
1947, in a taxicab driven by une Fristoe, and accompanied by
one Irene Davis; that these two women went to the home of
- Mrs. Coffman at Mt. Crawford; that at the time Mrs. Bennett
was with child by someone other than her _husband and without
the knowledge of her husband; that prior to this Mrs.- Bennett
. had gone to Irene Davis telling her ·that she was pregnant,
asking Irene where she could have -an abortion performed,
and to make arrangements with Mrs. Coffman; that Mrs. Davis
made- the arrangements (p.181, 153, 159) with Mrs. Coffman at·
Mrs. Bennett's express request;'. that two visits were made,
the first apparently fruitless; than on the second visit Mrs.
Bennett and Mrs. Coffman went into a bed room where they
were together ten or fifteen minutes when Mrs. Coffman opened
,-the door and called Mrs. Davis, saying Mrs. Bennett had fa~ted;
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that Mrs. Bennett was then on the floor; 'that she was picked ·
up by. the taxi driver, taken to a H(?spital in Harriso;nburg and
upon arrival found to be dead.
Dr. Byers, Coroner, was called and he called Dr. Hill; the
two found nothing on exteri;ial examination except a small clot
of blood in the vagina and an excoriation of skin in the perineum;
on opening the abdominal cavity the uterus had the feel of
air, and a normal pregnancy was found to exist with :foetus
4* in normal position in a bag *of waters, of about three months
gestation; that inside the uterus, according to· Byers, (88)
was a small amount of blood and one side of .the afterbirth was
loosened; and that in the opinion of Byers and Hill death had
been caused by an air embolus, though this was "partly supposition or circumstantial evidence." (95). Somewhat because of
uncertainty as to the cause, Dr. Byers sent the heart, lungs,
stomach and uterus with foetus intact,. to Dr. Cash, Pathologist
at· the University of Virginia Hospital. After examination there
the cause of death was reported as undetermined. The fixing
solution, formaldehyde, in which the organs were sent rendered.
the stomach contents useless for chemical examination and tests
of the contents were not attempted. (221).
Had this stomach content been received direct-without the
solution-it might have proved, in the opinion of Dr. Cash,
(236-7) that deceased met death through poisoning.
Dr. Cash also found the heart and lungs normal, tJu~ uterus
was the important organ. He found the fetus normal, and the
amnion, the fluid sac, a very d~licate membrance, still· intact;
it had not been ruptured. (223) He also found. a mucou~
in the cervical canal, norm~l for pregnancy, but pinkish in
color, and assumed to have. been discolored by blood, he found
a very old and chronic infection of the cervix, and said that
from this area the blood could have come. Dr. Hill thought
it possible this blood was from menstruating. (178) Gross
and microscopic examination by Dr. Cash and his assistants
revealed no injury to the uterine wall, no injury in the cervical
canal, no injury to the placenta-"there was no evidence from
the uterus or its contents that any attempt at interference
with the pregnancy ha~· been made." (226) Testimony for
both plaintiff and defendant agreed that to cause death it is
necessary for air to enter the circulatory system and there
create an embolus and that this embolus must reach a vital

1
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organ, such as brain, heart-or lungs. Dr. Cash said this entry
was effected through a ruptured vein and this was not con-·
troverted either by Dr. ·Byers or Dr. Hill. Dr. Byers said
5* he found a_ "raw *surface" where the placenta was attached
supposed to be the point of entrance, but he became evasive
at this point and refused to say whether he found a punctured
- yein or artery or either; (106-108) though he had previously
said that they did not see any vein or artery cut. (101) Dr..
Hill felt air in the uterus and saw some blood in the cervical
canal which he agreed might have come · from menstruating,
even though pregnant (176, 178) . ·. He did not see the raw
su~face, .and limited his findings· to air in the uterus and the
- little bit of blood or bloody mucous in -the cervical canal.
(179-180). Dr. Cash by gross and microscopic examination did
' not find any injury whatever to the placenta. (226).
Neither Dr. Byers nor Dr. Hill mentioned the possibility
. of poison, neither was questioned as to the possibility of death
from that cause, and neither was recalJed after Dr. Cash had.
testified that death could have been caused in this instance by
potassium cyanide. (235-237)
Mrs. Coffman testified that shortly after the arrival of these
women at her home, Mrs. Bennett wanted to go to a bathroom
and was taken to a bedroom where she asked for a drink of
water; that Mrs. Coffman went to the kitchen, procured the
water and returned to the bedroom; that Mrs. Bennett said
she wanted to take a dose of medicine; that she then reached
into a little red pocketbook; (exhibited on trial by Officer Kiser
along with and taken from a larger purse-p. 123-125) put
some medicine therefrom in her mouth, drank most of the
water, sat down and said, "I feel awfully sick." "You know
what I did? I taken a dose of poison;" that she laughed and
slumped off on the floor. (26-27, 40) This same statement had
been made that same night by Mrs. Coffman to Officer Kiser
investigating the occurrence (116-117) except that Kiser said
Mrs. Coffman spoke of the lethal dose _as "pills" and that sl?,e
described them at different times as white, pink or yellow.
This large purse was passed to Bennett at the hospital on
Januray 28, he kept it until the following day and turned it
6* over to Kiser, with the little red *pocketbook inside thereof
and various other articl~s. (48, 123, 124) There was a bottle
of white pills in the larger-not the inner red purse with directions thereon (124) a prescription for nervous stomach. (169).
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Mrs. Coffman was the first witness in the case and was
called to the stand by plaintiff. She was asked about the visit
of the two women, and under the guise of testing her credibility
she was asked whether she had performed an abortion on
Irene Davis, (35) and on Goldie Simmers, (42) to which she
maqe. denials. The Davis woman stated that Mrs. Coffman
had performed an abortion on her, using a tube, one-half the
size of a pencil and an ear syringe-infant syringe-held at the
end; (143-146) that-the bulb was about the size of a half-dollar
(156) and that she pressed on it not more than "a second or so,"
(157) and Goldie Simmers testified that Mrs. Coffman had
performed three abortions for her (184, 203) using a similar
bulb and tube for a second or so; (201) and Mrs. Stephenson
attempted to follow this same line of testimony, though she
became involved beyond her depth and relied upon ·a faulty
memory as aµ excuse for not answering questions. (211, 212,
215).

Dr. Byers (93) thought tha~ the particular apparatus described by Goldie Simmers and -Irene Davis as used on them would
not put much air in the womb, he thought it would operate
to push air out as fast as it was pushed in. He agreed with
Counsei's suggestion that a larger syringe might accomplish
the desired purpose; ·yet, the larger one was not what these
witnesses had described.
THE QUESTIONS INVOLVED

Two controlling questions are involved in this case:
A. Can recovery be had in an action for death by wrongful

act where plaintiff's intestate was sui juris and induced or
consented to an illegal abortion attempted by defendant belpw
from which death ensued?
B. Was the death of plaintiff's intestate caused by defendant's attempt to produce the abortion?
.7*

*ASSIGNMENT OF

ERROR

It is assigned as error that the lower Court erred in the
following particulars:
1. In over-ruling, a demurrer to the notice of motion;
-(Trans. p. 8)
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2.. In striking the first and second grounds of defense from
statement of defense; (20).
~- In over-ruling motion of defendant below to strike plaintiff's evidence; (244)
4. In refusing. to give to the jury Instructions G and H
·
offered by defendant below; (255)
5. In over-ruling motion of defendant below to set aside
the verdict of the jury. (11-.14, 258-260) .

Assignments of error number one, two and four are bas·ed
entirely upon the contention of defendant below that the
answer to Question A, above, is in the negative; Assignments
of error three. and five are based upon the contention that. the
answer to both questions A and B is in the negative.
ARGUMENT

Assignments Nos. 1-5, Inclusive
No Virginia decision has been found that answers the·
question-:--can recovery be had for ·death occurring in an at- ·
tempt to produce illegal abortion where the pregnant woman
was over twenty-one years of age and induced or consented to
the ,illegal act. It is submitted, however, that if the Virginia
Court is to follow the great weight of autl\ority, especially more
modern decisions, such a recovery will be denied.
.8*

*The appellant concedes, for the purpose of this argument,
that the jury was justified in· finding that Kerneda C. Bennett died as a result of an illegal abortion performed by the
appellant. In spite of that, it is our contention that no action
can be maintained for damages arising out of that abortion
because the woman upon whom tt was performed consented
~o its performance. ·

In the first place, Raymond J. Bennett, as administrator
of, Kerneda C. Bennett, can maintain this action under Section
5786 et seq., Code of Virginia, only upon the theory that, had
his decedent survived, she would have had a similar right of
action for any personal injury resulting from the defendant's
wrongful act, the said illegal abortion. This limitation upon
actions brought by personal representatives under the Virginia
· "death by wrongful act" statute has been established by this
Court in many cases. See Virgi~ia Electric Power Company v.
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Decater, 173 Va. 153, Street v. Consumers Mining· Corporation,
185 Va. 561, and_ other cases cited therein. In the Street .case,
supra, this Court expressed this limitation in .the following
manner.

"* * *our statutes create no new cause of action but simply
continue, transmit, or ·substitute the right to sue· which
the decedent had until his death, the effect. of which is to
permit the personal representative to pick up the abated
right of the deceased and prosecute it for the benefit o_f
decedent's beneficiary. * * *
It is thus seen that the right of the personal representative
to recover for the death of his decedent stands upon no
higher ground than that occupied by the injured party
while living."
9* *Your petitioner contends that Kerneda C. Bennett had
she survived, would have had no cause of action against
Iva Rodeffer Davis Coffman based upon personal injury resulting from the said illegal abortion, by reason of the fact
that she, the said l{erneda C. Bennett, being sui juris, voluntarily
consented -to. the illegal abortion without any idea that its
performance was necessary to save her life or health. The
rule of law is well recognized to the effect that a party who
consented to arid participated in an illegal act cannot recover
damages from the other participa11:ts for the consequences of
that act. This rule, commonly referred to as "in pari delicto,"
was never better expressed or explained than in the following
often quoted words of Lord 'Mansfield in Holman v. Johnson,
Coup. ·pt. 1, p. 362, 98 Eng. Reprint 1120:
"No court will lend its aid to a man who founds his cause
of action upon an immoral or an illegal act. If from the
plaintiff's own stating or otherwise, the cause of action
appears to arise ex turpi causa, or from the transgression
of a positive law of this country, there the court says he
has no rtght to be assisted. It is upon that ground that
the Court goes; not for the sake of the defendant, but·
because they will not lend their aid to such a plaintiff. So
if the plaintiff and defendant were to change sides, and
the defendant was to bring his action against the plaintiff,
the latter would then have the advantage of it; for where
both are' equally at fauit, potior est conditio defendentis."
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Th.e above principle has bee~ carried into the law of all
American jurisdictions and finds expression in many ways. See
Higgins v. McRea, 116 U S. 671, 6 S. Ct. 557, 564, 29 L. Ed. 764;
McMullen ·v. Hoffman, 174 U. S. 639, 19 S. Ct. 839, 43 L. Ed. 1117;
Continental Wall Paper Co. v. Louis Voight and Sons Co.,
212 U.S. 227, 29 S. Ct. 280, 53 L. Ed. 486; 1 C.-J. 958; The Florida,.
101 U. S. 37, 25 L. Ed. 898; Riggs v. Palmer, 115 N. Y. 506, 22 N. E.
la8, 5 LRA 340, 12 Am. St. Rep. 819; Levy v. Kansas City, 93
CCA 523, 168 Fed. 524, 22 LRA (NS) 862. Levy v. Davis, 115 Va.
814; Bristol v. Bank 153, Va. 71, Thomas v~ Richmond, 12 Wall ·
·(79 U.S.) 349, 20 L. Ed. 453; Roller v. Murray, 112 Va. 780.
10*

*That principle applies to all types of_ civil actions, whether
in tort, in contract, or in equity, but we are here concerned
immediately with application to actions in tort; which is more
clearly expressed as follows: .Consent to or participation in
an unlawful or immoral act by a plaintiff precludes recovery
for injuries sustained as a result of that act, or, to employ the
familiar maxim, volenti non fit injuria. See 52 Am. Jur. 436-7.
Clearly, Kemeda C. Bennett consented to and participated in
an unlawful and immoral act when she solicited the senrices
of an abortionist and submitted herself to treatment" to produce
an abortion. The only basis, therefore, upon which this action
may be maintained by her administrator is as an exception to
the established rule.
The principal exception to the rule is made in assualt and
battery cases involving mutual combat. There is considerable ·
valume of authority recognizing this exception, usually on
the theory that ·society has such a strong interest in deterring
resort to mutual combat that consent will not be recognized
as a defense. Although there have been no reported cases
on the subject in Virginia for many years, · there is an old
case recognizing the e~ception to the consent rule in a mutual
combat case. Matthews v. Warner's Administrator, 29 Gratt.
570. Although your petitioner contends that the issues of
policy involved in cases of mutual combat are very different
from those involved ·in cases of illegal abortions, it is apparent ·
from the record in this case that the trial court in its decisions
here complained of relied heavily on the Matthew$ case fol"
precedent. It would seem, therefore, that some discussion and
criticism of that case and the view it represents would be
in order here. Probably the most ·intelligent and influential
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discussion of the question here raised is contained in an article
by . Professor Francis H. Bohlen, late of Harvard and the
University of Pennsylvania. This eminent scholar's article
is entitled "Consent as Affecting Civil Liabilities for
11* Breaches of *the Peace" and was originally printed in
Columbia Law Review, Vol. 24, p. 819. It has been reprinted or cited many times by writers and judges. See Prosser
on Torts (Hornbrook Seri_es) Ch. 4, Sec. 18, pp. 123-5; 1 Harp.e'r,
Readings on Torts 42; Nash v. Meyer, (Idaho 1934), 31 P (2d) 273;
Bowlan v. Lunsford, (Okla. 1936), 54 P (2d) 666, Herman v.
Julian, 117 Kan. 733, 232 Pac. 864; Professor Bohlen criticizes
sharply the exception in mutual combat cases and absolutely
opposes any extension of the exception to other situations,
especially mentioning that of an illegal abortion. After ex·haustively · reviewing the authorities relied .upon to allow recovery,. despite conseJ?.t, in battery and abortion cases .and
tracing such exception to the rule of consent from its inception,
says:
"The majority American view (i.e., the exception) is based
upon an acceptance, without investigation or analysis, of
__ a dictum in an English case decided in 1693, which, if intenged to apply to civil actions, .was justified, if at all, by the
nature and function of the action of trespass at that time.
Whatever authority this dictum may have had when pronounced was destroyed by the change wrought in the
action of trespass by the Statute of 5 and 6 William and
Mary, C. 12, which abolished the fine payable to the Crown
and so removed the last vestige of the criminal function
of the action and the Crown's interest in its result.
"It is not justified by public policy; it is not likely to

deter th~ commission of breaches of the peace. Th~ State
has ample machinery by which to punish such breaches
of the peace as it regards as suffici'ently important to require punishment. It puts a premium upon criminality
by giving to one who has joined in a breach of the peace
a remedy for injuries for which he could not recover were
he innocent. It is inconsistent with that polity of the law
which leaves parties to an illegal transaction where their
conduct places them and refuses to enfoi;ce obligations
arising out of it or to give· redress for harm inseparable
from it.
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"There is no reason or authority for distinguishing between tpe effect of consent to 'batteries' which are merely ·
offensive or cause trivial harm and consent to 'batteries'
which cause more substantial harm, if both are necessary
incidents to a breach of the peace. In both cases the consent, is to an illegal act. The . illegality of the act to which
consent is given should either· destroy or no·t destroy the
operative quality .of the consent, irrespective of whether
the act, in addition to being an offense against the State,
threatens and causes a merely offensive contact, some trivial
harm or serious bodily injury to the participants."
*While this Court is· not at. this time being called upon
to rule upon the question of the effect of consent on the
right to recover for injuries. received in mutual combat, a
consideration of the essential validity of the view permitting
such recovery is unavoidable because of the trial court's reliance .
on Matthews v. Warner, supra, as precedent in Virginia and
also because the underlying. authorities in all the cases permitting recovery for abortion are mutual combat cases. It
is your petitioner's opinion that the above quotations fro~ Prof~
Bohlen's article effectively point out the essential weakness
of the exceptions to the rule that consent bar~ recovery. Nor is -it to be inferred that. all jurisdictions recognize the mutual
combat exception.
12*

It- is conceded that some courts have made an exception
to the rule that consent bars - recovery in cases .of death or
injuries resulting from an illegal abortion. Milliken v. Heddesheimer, 110 Ohio St. 381, 44 N.- E. 264, 33 ALR 53; .Martin
v. H,ar,desty, 91 Ind. 239, 163 N. E. 610; Miller v. Bayer, 94 Wis:
123, 68 N. W. 869; Limbo v. Donnell, 117 Me. 143, 103 Atl. 11.
These decisions have as their-underlying authorities, the mutual
combat cases hereinahove referred to, and they all justify the
exception on grounds of public policy. In commenting on these
cases and the public policy underlying the abortion· statutes,
one contemporary writer has the following to say:

"Certain criminal statutes, such as those fixing the age
of consent to intercourse, obviously are intended to protect
a 'limited class of individuals from their own lack of judgment..

•
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In such a case, the direction of public policy is definitely
indicated, and it is generally agreed that the consent will
not .bar the action. But the indication of ·such a legislative
intent must be clear; and it i~ the weight of authority, not-

.withstanding cases to the contrary, that the abortion statutes
have no such purpose, and that c;onsent to a criminal operation will be a defense." Prosser on Torts (Hornbrook Series),
Ch. 4, Sec. 18, pp. 124-5

(Underlining ours)

Although they have made a diligent search, counsel for the
petitioner have been unable to find a reported decision in·
Virginia dealing with· the question of civil liability for
13* *abortion. It is felt, therefore, that this Court is free to
adopt, as a decision of this case and a guide for the future,
whichever view appears to it to embody the better legal reasoning and public policy. With this in mind, we list hereinbelow
brief extracts from the opinions of courts of nine widely separated
jurisdictions which have expressed themselves as favoring ~o
exception to the general consent rule· in the cases of abortions.
It is the belief of counsel for the petitioner that these nine
jurisdictions and the four others already cited as favoring the
exception are the only ones from which an expression on the
- point is available, among· the reported decisions. The nine
cases set out hereinbelow constitute "the weight of authority"
referred to in the above quotation from Professor Prosser's
book.

Hunter v. Wheate (D. C. 1923), 33 App. D. C. 206, 289
Fed. 604, 31 ALR 980. Held: "Through Sec.. 809, Code (abortion statute) is
construed so as not to -render a woman on whom an abortion
is performed with her consent criminally liable, she was
engaged in an immoral act and cannot recover for t~e
negligence of the physician in performing an abortion."

Szadiwicz · v. Cantor, (Mass., 1926), 154 N. E. 251, 49
ALR 958
Held: No recovery can be had for the death, through
the negligence or criminal act of one performing an abortion, of one who consented to the act. Recovery by an
administrator for death and conscious suffering of his de·cedent is barred where the decedent, by voluntarily par-

\:

·Franci~ S. l\tfiller,· Com. vs. Raymond J. Benpett, Adm'r 13
ticipa~ng in·. procurement of miscarriage of herself, joined
- in an ac~ prohibited by statute.
Note: Prior to this case, the Massachusetts court had
-:-held th~t. (1) a woman who consents to an abortion upon
herself is not,· under Mass. Statute, an. accomplice in ·the
crime, . and ~2) consent to enter into mutual combat does
not bar recovery in civil actfon for injuries resulting therefrom. The Szadiwicz case was not considered inconsistent
-with (1) or (2).
Goldnamer v. O'Brien, 98 Ky. 569, 33 S. W. 831, 36
LRA 715
Held: Voluntary submission to treatment for the purpose of an abqrtion precludes any right of action against
·
other persons for inducing and aiding the attempt.
"While we readily appreciate the argument that, so
far as the state is concerned, no consent can be pleaded in
justification, we have not been able to understand how,
in a civil suit, in which the party consenting alone is in-_
14* terested, compensation *can be ~flowed by the law. If
both parties to the action are violators of the law, must·the
mouth . of one be closed, and the complaint of the other ·
·
·
heard?"
Martin v. Morris (Tenn. 1931) 42 S. W. (2d) 207
Held: Where abortion is committed with the consent
of a female, she, although not an accomplice, cannot invoke
the aid of court against the physician for damages.
"A married woman,. soi juris, cannot recover damages
from a doctor for injuries resulting from a requested opera:
tion to produce an abortion."
Androws v. Coulter (Wash. 1931), 1.P. (2d) 320
The complaint alleged criminal abortion and also negligence in failing to provide adequate post-operative treatment for septacemia. The defendant was a licensed physician. Trial court overruled demurrer.
Held: Demurrer should have been sustained as to
criminal act and proof limited to showing of negligence..
Nash v. Meyer, (Idaho 1934), 31 P. (2d) 273
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Held: "Generally, one cannot maintain an action founded upon his own unlawful and immoral act. There is no
basis or justification for an exception in the case of a suit
for damages growing out of an abortion to which the plain·
tiff consented."
"It seems the fatal fallacy in giving complete· and exclusive recognition to the exception relied upon by the
respondents (plaintiffs in trial court)_ is that, to apply the
rule laid down in battery cases, we must assume two false
or at least not supported premises, first, that the antiabortion statute was designed to protect the woman, and,
second, that an illegal abortion is fraught with more danger
to a woman than a legal abortion or any oth~r serious operation (there was evidence in the case herein that an abortion,
at least of the kind performed herein, is considered a minor,
not a major, operation)."
Note: The opinion in this case contains an extremely
exhaustive and scholarly review of all the authorities on
the subject; which have increased only slightly since 1934.

Bowlan v: Lunsford, (Okla., 1936), 54 P. (2d) 666
Held: Where -an illegal abortion is committed with
the consent of the female, a married woman who was sui
juris, she, although not an accomplice, cannot invoke the
aid of court against the physician for damages.
15*

*Larocque v. Conheim (N. Y. S. Ct. 1904), 87 N. Y.
Supp. 625

Held: "There can be no recovery-for 'wrongful act,
neglect or default' of the defendant, 'by reason of w_hich
the decedent's death was caused,' for pausing a woman to
submit to· a .criminal O,Peration, whereby she died, where
the complaint does not allege that defendant bore such a
relation to her as would give him an opportunity to coerce
or overcome her will, but alleges that. she submitted to
his proposals for such· an operation, so as to become guilty
of a crime, under Pen. Code Sec. 295."
Note: It should be noted that the decedent was, by
New York law, considered an -accomplice.

Herman v. Julian,

117 K_an.

733, 232 Pac. 864
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"T}:ie reason for civil liability for statutory rape consented to, does not obtain, and there is authority that consent
to· an illegal operation bars recovery." Cites Prof. Bohlen~s
article, supra.
Note: This is ~, dictum, but the citation of the article
and the statement strongly indicate the view to be followed
by Kansas courts when called upon to decide this question.
Your petitioner respectfully submits unto this Court . that
the correct view for the Court to adopt in this case and· also
as a guide for future cases is that, because of her consent to
the abortion, Kerneda C. Bennett, had she survived, could not
· maint~in civil action based thereon and, therefore, her personal
represenfative is barred from maintaining this acti_on. Reference
to the above au,thorities will lend ample support to this view
as will a careful consideration of the elements of a sound public
policy.
16*

*The low~r Court adopted the view that recovery could .
be had in this type of case notwithstanding the woman's
consent, and that ~atthew's v. Warner's Admr., supra, was
'. indicative of the rule to be followed in. Virginia. (244) Having
adopted, erroneous conclusions, as Petitioner submits, the error
was manifested in each of the five particulars covered by the
assignments.
Ass1GNMENTS Nos. 3

AND

5

It is submitted that even though such an action might be
maintained in Virginia, the lovv:er Court erred, as pointed out in
i\ssignments of Error Nos. 3 and 5, in over-ruling the motion
to strike the evidence and withdraw the case from the jury,
and in over-ruling the motion to set aside the jury's verdict
and award a new trial because evidence that the death of ·
Mrs. Bennett was caused by the attempted abortion was not
sufficient to sustain a v.erdict.

The evidence to establish the cause of death was of a
very uncertain character. The plaintiff depended upon the
testimony of the coroner and that of Doctor Hill. Doctor Cash
testified as to the findings upon the autopsy as well as to
the significance of certain findings.
Upon'·external examination, Doctor Byers, Coroner, found
nothing significant. He called in Doctor Hill, and they pro-

,..
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ceeded to open the body. Doctor Byers then thought he felt
air in the uterus. (87-91) He said lie found a small clot of
blood in the vagina; a little scratch between the vagina and·
the rectum (which had no part in the air theory) a small
amount of blood inside the uterus, one side of the placenta (afterbirth) was loosened and a piece of tissue was found in the
cervix. Both Doctor Byers and Doctor Hill 'were of the opinion
that the woman died of an air embolism. All three Do·ctors
agreed that an air embolism must reach a vital organ to be
fatal, and that it must pass through the circulatory system
to do so. Doctor Cash said that in such cases air was taken17* in by veins only. There was *no contradiction of this.
The heart, lungs, stomach, uterus and foetus in tact were
sent to the Hospital for examination. The brain was not examined or removed or sent. It might have been helpful. (241)
Minute microscropic examination was made of organs sent by
Doctor Cash and a corps of Assistants in the Pathological De!l)artment of University Hospital. Their findings were- set·
out .in a detailed report. That report as well as the evidence
of Doctor Cash disclosed no injury to the uterus, or the uterine
wall. When asked on X-examination whether he found evidence of an abortion or attempt, he said (241) "I found no evidence that it had been-I found positive evidence ·that it
had not been committed .and also I could find no evidence that
one had been attempted which we expect to find if it has
been attempted." Of course, the air in the uterus-if it was
there-escaped when Doctor Hill opened this organ.

·

Dr. Byers contended that he saw· a "raw surface" where
-- 1
the air could have entered the circulatory system. (101, 106107) His evidence on this point was anything but conVJ.D.cing.
He was unwilling to say whether he found a punctured ·artery
or vein. It was not denied that air would have had to be .
· sucked in through a vein, and Doctor Byers (100) told of an
incident of death from air embolism on an operating table
when air was sucked into a vein and it was there manifest to
all. present that an air embolism had caused death. Doctor
Byers was unwilling (on cross-examination at pp. 10a..:107)· to
say· whether the raw surface exposed a vein or artery. He
was asked several times whether he found a punctured vein or
artery. He refused to say. On this point Doctor Byers would·
not commit himself further th~ - to say he found a "raw
surface," .which was "supposed" ·to be the entrance of air.
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Doctor Cash demonstrated that air could only have been
sucked in through a punctured vein. This was never denied.
In fact no effort was· made to contradict Doctor Cash in any
particular. Although Doctor Byers could not be persuaded
18~ to say *that he founrl: anything other than a "raw surface;"
and although he minimized the value of miscroscopic. ex- aminations, saying that _they were routine, (106) that a microscopic examination could not determine where blood comes
out and air goes in; (105) he said emphatically, (101)
I

"No Sir, we didn't see any vein or artery cut. The only,
thing I saw, only raw surface was a corner of the afterbirth where ther~ Wal? a detachment of a small conier 0£
the aft~rbirth, w~~h apparently 'had caused the little bit
of bleeding that was there. How big a vessel that -is, the _
only way you could tell that would be by misroscopic examination, not
with the .naked eye." (Italics supplied)·.
.
0

This doctor had readily admitted that they, he and Doctor
Hill, couldn't demonstrate any air at any vital spot .that caused
the death; that his opinion was "partly supposition or circumstantial evidence," as he termed it;· (95) and that there
might easily be a difference of opinion ·as to the cause of her
death. (95) He did not hesitate to say that he was speculating;
(108) that the cause was partly- based on supposition; that air.
might have remained indefinitely in the uterus without doing
harm; that he found no indication that air had- been absorbed
at ·any location; (95) and in concluding his testimony he made
these significant statements: (106)
"Q. Did you find a punctured vein?
A. I found a raw surface where the placenta was attached and the blood goes through there, which is supposed
to be the entrance of that air." (Italics supplied)
Relative to his opinion on the cause of death, he stated: (108)
"Q. Yes, you said it_ was speculative?
A. · Because I coulo. not demonstrate a· clot or didn't
demonstrate a clot in the artery or in th~ brain. I · just
supposed that it was there because I found a place where
it. could have entered." (Italics supplied) .

.19* *This was the testimony· as to the cause of death µpon
which the p~aintiff rested hfs case.
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It will be r~called that Doctor Byers was ass~ted by Doctor
Hill, and the latter testified that he .examined the uter·us and the
cervix. He saw no perfm;ation or scarririg of the. lining of the
uterus at any point. He did not see the "raw surface" spoken
of by Byers. He felt the air but he saw no evidence of anything except a bloody mucous in the cervical canal. Neither
Doctor Byers nor Doctor Hill ever discovered that the dec~ased
has a chronic cystic cervicitis (a chronic inflamation of the
cervix) . This was ascertained by Doctor Cash who testified that
it would account for the bloody mucous in the cervical· canal.
·Dr. Hill admitted that the blood or bloody mucous he saw
may have come from menstruating. (178)
Furthermore, Doctor Cash on. microscopic examination fouµd
no evidence of perforation or injury to the uterus, or the uterine
wall. And in answer to the question on cross-examination: (239, 240)
"Q. In other words, this could have been one of the
most flagrant cases of air embolism that you ever. have seen
arid from what was sent to you, you could not tell?
He made this uncontradicted answer:

"A. I would say it was very unlikely because if the
uterus is the site of which the air entered the body-one
would have seen the site at which the air had entered the
circulation."
The application of legal principles requires that ·medical
opinions have their basis in greater certainty than the proof
here-the feel of air in the uterus of deceased and supposition
that an air embolism was formed somewhere in her circulatory system based on the further supposition th~t this e~bolism
reached a vital organ, the brain, the heart or the lungs. Ac. cording to the hig~est medical authority on the subject, the
authority selected by the State Agency (the Commtssion ~n
. Post-mortem Examinations) to determine causes of death,
20* the cause of *death of Mrs. Bennett is "undertermined."
One jury in Rockingham County to which the same medical
testimony was submitted absolved Mrs. Coffman of responsibility for the death of Mrs. Bennett, Coffman v. Com., supra.
The most serious question as to the cause of death arises
from the possibility of poisoning. It will be recalled that Mrs~ ·
Coffman stated on the witness stand that Mrs. Bennett asked
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for a glass of \yater, reached in her bag, took something therefrom and put it in her mouth, saying at the time that she had
. taken poison. She collapsed almost immediately. (27)
This statement of Mrs. Coffman was given further evidential
value in testimony of Kiser, Dep1:1ty Sheriff who went to her
home at 3: 00 o'clock a. m., and who said when he called upon
her for an explanation as to what happened, Mrs. Coffman's
first and voluntary statement was to the effect that Mrs. Bennett
had taken something from her bag, swallowed . it with the
water, and said she had taken poison.
·

It wil~ be ,recalled that the stomach cpntent_ cguld not be
examined because it was received in preserving fluid. (236)
Doctor Cash testified, and there wa:s never the slightest
evidence to contradict him, that Mrs. Bennett's death could
have been caused by potassium cyanide. (235-236) He laitj.
particular emphasis on the possibility in this case of poisoning
with potassium cyanide, and when asked if an examin.ation of
the stomach content wo~d have been helpful, he said, "it might
have proven that she died of poisoning." (237)
He explained the actiqn of cyanide .potassium in response .
to questions touching the injury to the walls of the stomach
by this poison, Sc!ying, "Well-you see potassium cyanide in
itself does rel~tively little to the tissues. But when it reaches
the gastric juices, the acid in the gastric juice liberates hydro-·
cyanic gas and. this gas is absorbed in the stomach and very
small amounts of this are fatal. So I should think it possible
that the st<:>mach could have been relatively unaltered-the
stomach wall relatively unaltered." (239)

1

21 * *To counter the suggestion of suicide, an effort was made
.
to show that Mrs. Bennett was in good spirits, and good health and had no reason to take her life. Yet, this record
· shows that she had every reason for so doing. She had been
married to Bennett since 1937, and had a child ten years of
age; she had run: off and lived for several months, August to
October, with ano~her man; she had returned to her home
but not to live with her husband tµider normal conditions,
each went their separate way; she was with child by the other
man; her husband knew nothing of her pregnancy; her bosom
friend, Irene Davis, knew of her pregnancy, yet even she
had never been told the big secret__:the fact that adulterous
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living was the ·cause; she had _made one effort to rid herself
of an unwanted child, an effort that was not successful; she was
in desperate straits-was it worth another effort or should she take her life?

An effort was made to discredit Mrs. Coffman on the
character of receptacle from which Mrs. Bennett produced the
medicine referred to by the latter as poison. Mrs. Coffman stated
that Mrs. ~ennett took this medicine from a· "little red pocketbook," indicating the size with h~r fingers; (27) she later
referred to this as a "small red bag." (41) Bennett was asked
by his counsel whether his wife owned "a red pocketbook", to
which he replied, "None that I have ever known 'of, no sir. She
may have had s·ome years before:but none that.I know of." (48)
Irene Davis was asked whether to her knowledge Mrs. Bennett
ever owned "a red pocketbook", to which she responded no,
and said that she only saw a black ·one the night of the last
visit. (147) The blaclc bag referred to in the evidence as given
by Bennett to Officer Kiser on the day after Mrs. Bennett's
death was exhibited by Kiser with its contents to the jury.
Among these contents was a little red pocketbook such as Mrs.
Coffman had described in her testimony. Among the contents
· . of the larger pocketbook was a bottle of Belbarb No. 1 tablets
'
obtained from a druggist December 12, 1946. Upon th~
22* prescription *of a physician. (169) Each of these tablets
contained 1/4 of a-grain of phenobarbital, one of the wellknown barbiturates or sleeping drugs. Barbiturates were on~
type of poison that might have caused this death, (see Dr.
Cash, Record No. 3452, page 142, Coffman v. Com., supra) and
an analysis of the stomach content, had that been possible,
might have proved, as Dr. Cash here pointed out, that death
occurred by poisoning. (237) This particular bottle of Belbarb
had contained twenty-four tablets with directi9ns thereon to
taken one three times a day after each meal, and although
she had had this bottle more than six weeks, approximatelyseven or eight had been removed. (169-170) Did she take
all at one time? The Druggist was asked whether that might
have caused death, to which he replied: "I'm no expert witness
but I don't see how in the world it could. Of course, one thing-."
(170) What qualification to-his flat statement did the Druggist
intend to add? Why should it have been assumed that such
a dose would cause "excessive dryness"? (170) What was the
significance of this term? What was a lethal dose of pheno_bar-
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_ bital for this woman? Did she have an idiosyncrasy that rendered a normal does _dangerous to her, or did she have such an ·
idiosyncrasy as to render any dose of phenobarbital dangerous?
Did she have wit~ her other poisons, or another poison, potassium.
cyanide, for example, that might have caused her death? The
_significant fact is ·that she did have in her possess_ion at the
time of her death a drug with potentially dangerous. ingredients,
which she had obtained on doctor's. prescription though she .
had not followed his directions as to its use.
~

It is possible that Mrs. _Bennett's death was caused by .an
_air embolism; it it also possible that it was ·caused by her own
act. ·
In Virginia, proof of a preponderating nature is always
necessary to show that death was caused by one factor when
two factors are possible. In_ Hicks v. Romaine, 116 Va. 401, 409410, the Court laid down this principle, and in no case since
then has the principle been altered in any respect.
-23*

*"In an action for the death of one through another~s negligence, it is incumbent upon the plaintiff, in the absence of
direct evidence, to show the existence of such circumstance~
as would justify the inference that the injury which causecl
the death was due to the wrongful act of the defend~t,
and exclude the idea that it _was due to a cause with which,..
the defendant was unconnected, and not leave the question
to mere speculation and conjecture." Neal v. Chicago, &c.,
R. Co., 2 L. R. A. (N. S.) 909 · and note
'This rule of law is nowhere better· recognized a~ established than· in decisions of this court. too numerous to
require citation. According to this rule, if it appears that
the facts and circumstances from which a conclusion is
sought to be deduced, although con~istent with that theory,
are equally consistent with some other theory, they do
not support the theory contended for. In the case before
us the facts and circumstances testified to are equally as
consistent with the theory contended for by the defendant
as with that contended for by the plaintiff."

The case here is analogous to that class of cases_ in Virginia
that frequently arise where the injury may have h~ve resulted
from one of two causes, for one of which the defendant was

-22

Supreme Court of Appeals -of Virginia

responsible, but for the other of which the defendant was not
' responsible. In that class of cases the plaintiff cannot recover .
where the cause is one of conjecture or possibility, or upon
mere supposition, Gen. Acdt. &c. Corp. v. Murray, 120 Va. 116.
The plaintiff's case must also fail if it is just as possible that
the injury was caused by one as by the other, because the·
plaintiff is bound to recover, if at all, by a preponderance of
'
.
the evidence_. Honaker v. Whitley, 124.Va. 194.
If the plaintiff fails to furnish necessary evidence, it is not
the province of the Court or the jury t9 supply the deficiency,
Sou. Ry. Co. v. Adams, 129 .Va. 233. That the cause of /death
must not be left to conjecture or speculation, is again held in
Davis &c. v. Ellis, 146 Va. 366, 376. For some of the more
rec~nt cases on this subject,· see· the following: Pearcey v. St .
. Ptiul Fire Ins. Co., 163 Va. 928; C. D. Kenney Co. v. Dennis, 167
Va. 417; Hawkins v. Beecharn, 168 Va. 553; and Panther Coal Co.
v. Looney, 185 Va. 758.

24*

*CONCLUSION

For the foregoing reasons, Petitioner respectfully submits
that the Circuit Court of Rockingham County erred as · hereinabove stated.· Wherefore, your Petitioner maintains that
the said judgment of the Trial Court should be reviewed and
that final judgment should be entered by the Supreme Court
6£ Appeals dismissi~g the action. Petitioner prays that a· writ
of.error to s~id judgment may l;>e awarded and that a supersedeas
to said judgment may be awarded provided the latter is awarded
wtt~out requiring bond or upon the giving of a nominal bond
for costs on appeai. In this co:pnection, Petitioner refers to the
final judgment of the Circuit Court of Rockingham County
entered September 13th, 1948, (Tr. 14-lp) and the provisions
therein for suspension of execution ther~of provided Iva Rodeffer
Davis Coffman,.or some one for her, enter into a bond for $9000.00
with approved surety and conditioned as required by law. The
defendant below was unable to furnish this bond consequently,
executio;n was issued in due course and proceedings instituted
in the Circuit Court of Rockingham County to enforce collection
of said judgment. No stay has been had of proceedings to enforce the judgment. Petitioner as Committee is likewise unable
to furnish such a bond.
··Petitioner submits that by reason of the fact that said Iva
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Rodeffer Davis Coffman is now a convict and a writ of error
and supersedeas is proper in this case to protect ' her estate,
the exception contained in Section 6351 of Michie's , Code of ·
Virginia is applicable and no bond should be required upon
the granting of a writ· and the award of supersedeas.
Should Petitioner be in error as to the applicability of
Section 6351 in this case, he prays that a writ of error be .
awarded without the awarding of a supersedeas, or stay of the
proceedings, and that bond-if such then be required-be fixed
at the lowest amount necessary for costs, &c.
Petitioner desires to rely upon this petition as his opening
brief, and will file the same in the Clerk's Office of the Supreme
Court of Appeals of Virginia, at Staunton, Virginia, on
25* *December 31st, 1948, though Petitioner does not desire ·
to be heard orally hereon. A copy of this petition was
mailed by registered mail to Charles A. Hammer at Harrisonburg, Virginia, of Counsel for Raymond J. Bennett, Adrtiinistrator
of Kerneda C. Bennett, Deceased, at Harrisonburg, Virginia,
on the 30th day of December, 1948.
Respectfully submitted,
FRANCIS S. MILLER
Committee of Estate of Iva
_Rodeffer Davis Coffman,
A Convict.
FRANCIS S. MILLER
Harrisonburg, Virginia
D. B. MARSHALL
PAXSON, WILLIAMS AND FI]fE
Charlottesvµle, Virginia.
we·, W. 0. Fife and D. B. Marshall, Attorneys practicing in ·.
the Supreme Court of Appeals . of Virginia, do certify that in
our opinion there is· error in the judgment complained; of in
the foregoing petition and that the case of Iva Rodeffer D~vis
Coffman (defendant below) now Francis S. Miller, Committee
of Estate of Iva Rodelfer Davis Coffman, v. Raymond J. ·Ben-
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nett, Administrator of Kerneda C. Bennett, Deceased, should be
reviewed by the Supreme Court of ·Appeals of Virginia.

W. 0. FIFE
D. B. MARSHALL
Charlottesville, Virginia.
Filed-December 31, 1948.
W. W. SMALES, Deputy Clerk.
Writ- of error and supersedeas allowe~-Jan. 19, 1949. No
bond required.
ABRAM P. STAPLES
·Received January 19, 1949.

M.B.W.

.-
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R E-C O·:. R DRaymond· J. Bennett, Administrator
·Of Kerneda C.. Bennett,

.Plaintiff;

v.
Iva Rodeffer Davis Coffman,
page 2 }

Defendant

NOTICE OF MOTION FOR JUDGMENT.

. To- IvasRbdeffer:Davis- Coffman:,. t~e notice:

You are hereby notified than on the 20 day of October,.
1947, between the hours of 9:00 A. M. and 5:00 P..M. of the
day, or as soon tliereafter as !'may be hear.cl, the undersigned will
move the Circuit Court of Rockingham County, Virginia, then
sitting in the court room at the Court House at Harrisonburg,
Virginia, for a judgment and award against you for tµe sum of
FIFTEEN THOUSAND DOLLARS· .($15,000.00) due by you to
the: undersigned :for damages, which said· sum is due and. owing.-.
by you to the undersigned by reason of the death of Kemeda
C. Bennett on, to-wit, the 28th day of January, 1947, at which
timethe:said Kerneda C. Bennett died as a result·of an abortion
or· an- attempted abortion which you performed or attemptecl
to-perform in and ·upon the body of ·the sai~ Kemeda C. Bennett,
thereby. causing her· death on the _day and :year: aforesaid~ You
. then· and· there knowing that said abortion and/or attempted
aborti9n on your part was a wrongful act· upon:- the'. person '.and
'body of the said Kerneda C. Bennett, and against the laws of
nature and of the Commonwealth of Vi~ginia.
·
. Due the damages to the plaintiff, FIFTEEN ',fHOUSAND
-DOLLARS ($15,000~00) ~
.(Signed) RAYMOND .J. BENNETT
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·CHARLES A. HAMMER, JR.

SAM P. CONRAD
Counsel
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~

BILL OF PARTICULARS

Comes now the plaintiff, Raymond J. Bennet, a,nd files this,
,his bill of particulars, in t!ie above s~yled cause:
(1) That the defendant, Iva Rode:ffer Davis Coffman, did,·
on, to-wit, the 28th day of January, 1947, knowingly, maliciously,
·wantonly, willfully and with entire disregard for the rights of
others, then and there in the home of the said defendant, Iva
Rode:ffer Davis Coffman, ·in and upon the person of Kerneda
C. Bennet, perform and/or attempt to perform an illegal operation, to-wit, abortion, with an instrument or instruments u.nknown to the plaintiff; and,

(2) That as a result of said abortion and/ or attempted
abortion, the said Kerneda C. Ben11,et did, on the 28th day of
January, 1947, depart this life, leaving surviving her as her
sole heirs and sitributees at law the following:
(a)

-

Raymond J. Bennet, her husband; and,

(b) Carolyn-June Bennett, their infant, child, who is
nine years of age.
(3) That the said defendant, Iva Rode:ffer Davis Coffman,
was: guilty of gross negligence in performing and/or attempting ·
to perform the illegal operation· "abortion" in that:

(a) That the said defendant, Iva Rode:ffer Davis Coffman, is and was not at tl}e time of said operation a duly
licensed physician or surgeon authorized to pass· upon the
necessity of such matters, nor was she capable of perform~
ing said operation as she, the said ,defendant, Iva Rodeffer
Davis Coffman, well knew; and
(b) That the said operation and/ or attempted operation was performed unlawfully, wrongfully, yolunpage 4 ~ tarily, willfully and with entire disregard for the
right of others by the said Iva Rodeffer Davis Coffman
in violation of the law of the Commonwealth of Virginia;
and,
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(c) That the said defendant, Iva Rodeffer Davis Coffman, was at the time of said operation and/or attempted
operation not properly equipped to perform such operation
and/or attempt such operation in a safe and sanitary mamier.
All of which from the foregoing the:re is due as damages
to the plaintiff, Raymond _J. Bennet, Administrator of Kerneda
C. Bennet, the sum of FIFTEEN THOUSAND. DOLLARS ($15,000.00).
.
(Signed) RAYMOND J. BENNETT
. RETURN OF OFFICER ON NOTICE OF MOTION FOR
, JUDGMENT ANp BILL OF PARTI~ULARS.

~

Exec~ted 9/20/47 in the County of Rockbridge by delivering a true copy of the within notice to Iva Rodeffer ·Davis Coffman in person.
(Signed) B. L. KISER, Dep.
for Sam H. Callender
S.R.C.
· Filed September 22, 1947
_page 5
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PLEA FILED BY DEFENDANT

The defendant, Iva Rodeffer Davis Coffman, by her
attorney, comes and says that she is not guilty of the premises
in this action laid to her charge, in manner and form as the
plaintiff hath complained, _and of this she puts herself upon
the country.
IVA RODEFFER DAVIS COFFMAN
(Signed)

By FRANCIS S. MILLER
Her counsel.

. Filed October 14, 1947
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·

DEMURRER OF DEFENDANT

The said defendant ·Says that the notice of motion in
this action is not sufficient in law for the following reasons:
(1)
action.

Plaintiff as a matter of law connot maintain this
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(2) Plaintiff's intestate, Kerneda C. Bennett, could, not
have maintained this action if death had not ensued. ~
(3) Plaintiff's intestate, Kerneda C. Bennett, was an accomplice of said defendant, if in fact defendant committed the
. wrong charged to :her.
(4) Plaintiff's intestate, Ke~eda C. Bennett, was an aidor
and abettor of said defendant, if in fact defendant committeµ
the wrong charged to her.
(5) Plaintiff's inte.state, Kerneda C. Bennett, was a coconspirator with said defendant, if in fact defendant committed
the wrong charged to her:
·
(6) Plaintiff's intestate was guilty of contri~utory negligence, if in fact defendant. committed the wrong charged to
her.
(7) Plaintiff cannot profit by his own i.ntestate's iniquity ·
founded upon her violation of the criminal and penal laws of
the Commonwealth of Virginia.
(8) PlaintJff cannot maintain an action for-. a wrong occasioned by an act to which his intestate has consented.
The Court will not lend its aid to one who founds his.
cause of action upon an immoral or illegal act.

(9)
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IVA RODEFFER DAVIS COFFMAN
By Counsel

W. O.FIFE
FRANCIS S. MILLER

Counsel
Filed April 1, 1948
ORDER FILING DEMURRER

The defendant, Iva Rodeffer Davis Coffman, by counsel, appeared and tendered her demurrer .·to the plaintiff'~ notice of
motion, and the Said demurrer is ordered filed, and the plaintill
joined in said demurrer.

F~ancis S . .Miller, Com. vs. Raymond

J: ·Bennett, Adm.'r

29

Enter~d April 1, 1948
page 8

~

ORDER OVERRULING DEMURRER
BY DEFENDANT

This day came again .the p~aintiff, Raymond J. Bennett,
Administrator of Kerneda C; Bennett, by his counsel and . Iva
:Etodeffer Davis Cofflliari by her counsel, and was argued. by
collrisel.
.
And it further appearing to t}:le Court that the declaration
· filed by the plaintiff is sufficient in law for the plaintiff to have
and maintain his action -against the defendant; therefore, it is
considered by the Court that the demurrer to the said declarat10n be overruled, and it-is so ordered; to which action of the·
court the defendant, by counsel, excepted.
page .9

~

STATEMENT OF GROUNDS OF DEFENSE

The. defendant for grounds of defense to this action,
says that she intends to rely on the plea of the general issue
heretofore fil~d; and that in addition, she expects to show among
other things:
That the plaintiff cannot maintain this .action as a matter
of law;
That plaintiff's intestate could not have maintained this
action as a matter of law ·if death had not occurred;
That defendant did not perform an abortion upon plaintiff's
intestate;
That defendant did not attempt in any manner whatever
to perform the alleged abortion; and
That defendant is in no .way responsible in law or in fact
for the _death of plaintiff's intestate.
Respectfully submitted,
IVA RODEFFER DAVIS COFFMAN
Defendant. By counsel..
(Signed)

W. 0. FIFE

.(Signed)

FRANCIS S. MILLER
Counsel
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. ORDER ENTERED ON TRIAL OF CASE

May 17, 1948
This day came the parties by . their attorneys,' and from
perso~s summoned by the sheriff under a writ of venire facias,
nine persons were examined by the court and found duly qualified and free from e:»ception,.· Whereupon, a list containing
the names of said nine persons was handed to the attorneys for
the plaintiff and the defendant, who each alternately struck
therefrom the name of one· person, the remaining seven being,
namely: C. E. Lokey, Joe Kagey, J. R. Cline, Turner Sandy,
Elmer D .. Heatwole, Kale Turner, and F. H. Hollar, who were
sworn to well and truly try the issue joined between the plain- .
tiff and the defendant. and a true verdict render agcording to
the law and the evidence. And on motion of the defendant, by
counsel, it is ordered that the witnesses· in this case be excludedfrom the court roqrh during this trial, and that spectators
also be excluded. And having heard a portion of the evidence,
this ·court is adjourned until tomorrow morning at ten o'clock.
, page 11,

~

ORDER ENTERED ON TRIAL OF CASE
May 18, 1948

This day came again the parties by their attorneys, and the
jury impannelled and sworn for. the trial of this case came
pursuant to adjournment; and having completed the hearing of
the evidence, and having received the instructions of the court
and ·heard the argument of counsel, the jurors were sent to
their room to consider their verdict, and after some time they
came again into court and returned the following verdict: "We,
the jury, on the issue joined, find for the plaintiff an:d assess
his damages at $8,000.000 and direct that it be distributed as
follows: to Raymond J. Bennett $500.00, and to Carolyn J.
Bennett $7500.000 Turner, Sandy; foreman." Whereupon, the.
defendant, by counsel, moved the. court to set aside the verdict
of the jury and grant her a new trial on the ground that the
said verdict is contrary to the law and the evidence and on
other grounds to be assigned at a later· day of this term.
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~ MOTION TO 'SET ASIDE VERDICT AND

GROUNDS THEREFOR
Filed June 4, 1948
Comes now the Defendant, Iva Rodeffer Davis Coffman,
and . moves the Court to set aside the verdict of the jury
rendere<;]. in this action on the 18th day of May, 1948, and to
award to the Defendant a new trial, and for grounds of said
motion assigns the following: .
1. Because the Plaintiff cannot and should not mai,ntain this
action by reason of the· fact that (a) the said action grows out
of the consent and participation by Plaintiff's intestate in an
unlawful and immoral act, (b) that the alleged cause of action
arose from an unlawful act solicited and procured at the instance
of and consented to by the Plaintiff's intesta~e, (c) that Plain. tiff's intestate was sui juris at the time of the alleged .unlawful
act to. which she consented and capable in la~ of giving con~
serit, (d) that under the Statutes and Laws of Virginia, Plaintiff
stands on no higher ground than Plaintiff's intestate;

2. Because of the admission upon the trial of this case
of ·improper and irrelevant testimony over objection of the
Defendant;
I

3. Because of the admission upon the trial of this actiori
of irrelevant and improper testimony tending to prejudice the
Defendant before the jury;
4. Because of the exclusion of proper testimony from the
consideration of the jury;
page 13

~

5. Because of the repeated qu·estioning of witnesses
by counsel for Plaintiff upon improper and irrelevant
subjects, tending to prejudice the jury;
6. Because of.the admission before the jury of improper and
irrelevant testimony tending to prejudice and having the effect
of prejudicing the Defendant before the jury; .
7. Because the evidehce does not support a finding that
-the Defenda:p.t was responsible for the death of Plaintiff's
intestate or that any act of Defendant proximately caused said
. death;

.

8. Because the evidence wholly fails to show that Defendant caused the death of Plaintiff's intestate;
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9. Because of the granting by the Court of certain instructions over objection of-:Defendant;
. 10. Because of the· refusal of the Court to grant certain
instructions requested by the Defendant;
1!. Because the jury arbitrarily .accepted and adopted unwarranted .and unjustified conclusions from the evidence;
12. Because the verdict of the· jury is .unsupported by the
. evidence;
·

-

.

13. And because the verdict of the jury is contrary to
both the law and the evidence.
-

IVA RODEFFER DAVIS COFFMAN
· By Counsel
(Signed)

W. 0. FIFE

(Signed)

FRANCIS S. MILLER
Counsel
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ORDER ENTERED ON TRIAL OE CASE
Entered September 13, 1948

This day' came the plaintiff, by counsel, and likewise came
the defend.ant, by counsel, and the said defendant having heretofore filed her motion to set aside the. verd!ct of the jury
returned in this action for the reasons therein assigned, and
the Court ·having fully heard argument of counsel upon said
motion, doth hereby overrule the same, and each and every
ground of said motion.

If is therefore adjudged, ordered and decreed, that the
plaintiff, Raymond J.. Bennett, administrator of the estate
of Kerneda C. Bennett, deceased,' do recover and have judgment
Mainst the said Iva Rodeffer Davis Coffman for the sum .of
Eight Thousand Dollars ($8009.00), the amount of damages
by the jury in its verdict awarded, with interest thereon at
the rate of six percentum (6%) pet annum from the 18 day
of May, 1948, until paid, together with .his costs by him in this
action expended. Said "Judgment to be .paid in accordance with
the verdict of the jury as follows: To Raymond J. Bennett,
$500.00, and to tlie duly qualified guardian of Carolyn J. Bennett,
infant, $7500.00.
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And the said d,efendant, by counsel, thereupon moved the
_ Court to suspend execution of this judgment for a period of
sixty days in order to have prepared and signed bills of· exception, or certificates, for application to the Supreme Court
of Appeals of Virginia, for a writ of error and supersedeas to
the judgment of this Court, which motion was
page 15 ~ granted by the Court provided however that said
suspension shall not become effective until said Iva
Rodefter Davis Coffman, or someone for her, do within- ten
days from the date of· this order enter into bond before the
Clerk of this Court with approved surety, in the penalty ·of
$9000.00 conditioned according to law. ·
page 16
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Virginia:
In the Circuit Court of Rockingham County.

Raymond J. Bennett, Administrator of
. Kerneda C. Be~ett,

Plaintiff,

v.
Defendant.

Iva Rodeffer Davis Coffman,

The following is certified in accordance with Rule 21 .. of
the Supreme Court of Appeals of Virginia as the evidence adduced, motio~s of counsel, instructions .given and refused, arguments, objections, rulings of the Court, .exceptions thereto, and
all other incidents o~ the trial, and exceptions t.o the finding· of
the jury and judgment of the Court, in the above styled case_
involving an· action at law instituted. by notice of motion .for
judgment for death by wrongful act against the defendant in
the Circuit Court of Rockingham County, Virginia, before th~
undersigned, W. V. Ford, Judge of said Court, and a jury, upon
the 1'7th and 18th days of May, 1948, final judgment therein having
been entered on September 13, 1948..
·;s/
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·w.

V. FORD,'
Judge

Virginia:
In the Circuit Court of Rockingham County.

Raymond J. Bennett, Administrator
of Kerneda C. Bennett, deceased,
vs
Iva Rodeffer Davis Coffman,

Pl$tiff,
Defendant~

34
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NOTICE.

TO: · Charles A. Hammer, Esq., and Sam P. Conrad, Esq.,
·
Attorneys- of record for Raymond J. Bennett, Administrator of Kerneda C. Bennett, deceased:
You are hereby notified that at 10: 00 o.'clock A. M. on the
1st day of November, 1948, at the Clerk's Office of the Circuit
Court of Rockingham County, Virginia, we will present to the
~qn. W. V. Ford, Judge of said Court, certificate of exceptions
for signature in the above styled case pending in the aforesaid Court together with the record therein.
(signed)

FRANCIS S. MILLER

(signed)

W. 0. FIFE
•Attorneys for Defendant.

Legal and timely s~rvice of the a hove notice is accepted.
(signed) CHARLES A. HAMMER
(signed) SAM P. CONRAD
Attorneys for Plaintiff.
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TO:

Charles A. Hammer, Esq., and Sam P. Conrad, Esq.,
Attorneys of record for Raymond J. Bennett, Administrator of Kerneda C. Bennett, deceased:
You are hereby notified that at the hour of 2: 00 o'clock
, P. M., on the 3d day of November, 1948, we will ·apply to the
Clerk of the Circuit Court of Rockingham County for a transcript of the record in the case of Raymond J. Bennett, Administrator of Kerneda C. Bennett, Deceaused v. Iva Rodeffer Davis
Coffman, for the purpose of presenting the same, with petition
to the Supreme Court o~ Appeals of Virginia.
(signed)

FRANCIS S. MILLER

(signed)

W. 0. FIFE
Attorneys for Defendant.

Legal and timely service of the above notice is accepted.
(signed)

CHARLES A. HAMMER

(signed)

SAM P. CONRAD
Attorneys for Plaintiff.
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page 19 · ~ Virginia:
1n·the Circuit Court of Rockingham County.
Raymond J. Bennett, Administrato;r
of Kerneda C. Bennett,

Plaintiff,

v.
Iva Rodeffer Davis Coffman,

Defendant.

~ TRANSCRIPT OF TESTIMONY

Harris~niburg, Virginia;
May 17, 1948; 10: 15 a. m.
· Before
HONORABLE W. V. FORD, Judge,
and a jury.
Appearances:
CHARLES A. HAMMER, JR. and S. P. CONRAD, ESQ~.
(Harrisonburg, Virginia), counsel for plaintiff
FRANCIS S. MILLER, ESQ. (Harrisonburg, Virginia) 'and
W. 0. FIFE, ESQ. (Charlotte~ville, Virginia), counsel for
·:- defendant
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(IN CHAMBERS)
Mr. Conrad:

· If Your Honor please, the statement of the grounds of defense has been filed this morning and among the grounds are
these: First, that the plaintiff cannot maintain this action
as a matter of law. Second, that the plaintiff ~testate could
not have maintained this action as a matter of law if death had
not occurred.

We move to strike both of those grounds for the reason
that the Court, in overruling the demurrer, has already passed
on the matter and it is, therefore, res adjudicata. In other
words, the Court has ruled that as a matter of law the action
could be maintained and the fact, as a matter of law, that the
action could have been maintained by the plaintiff intestate if
death had ·not occurred. And, furthermore, even if that were

I·

35:.
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not the case it would not bar the plaintiff's righ~ to bring the
action ~d maintain the action:
The Court:
Objection to the first two grounds?
Mr. Hammer:

Yes, sir.
(Argument omitted.)
The Court:
I am going to strike them on the grounds that it is : not·
a question for the jury but it is~a.·question -for the Court.
Mr. Fife:
We except to Your Honor's ruling on the grounds:: stated .
in the demurrer.and for the.further reason that it is.Your Honor's
business to properly instruct the jury at an appropage 21 } priate· tiine.
(Discussion off the record.)·
(The Court and counsel returned to the court. room.)
(A jury- was impaneled and sworn.)
(Mr. Hammer opened to the jury for the plaintiff.')
(Mr. Miller opened to the jury for the, defendant.)
Mu.Hammer:·.
If Your. ·Honor-:·please, we would 1ike to call the defendant,.
Mrs.. Iva Coffman,. to the stand as an adverse witness.

IVA. RODEFFER DAVIS COFFMAN, called. as an adverse
witness, was sworn for the plaintiff. -

DIRECT EXAMINATION ·

By Mr. Hammer:
Q.' You·are Mrs. Iva Rodeffet Davis ·Coffman?·
A. Yes; sir:
Q Where do-you live; Mrs.· Coffman?.·
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A
Q
A
let me

I live in Mt. Crawford.
How long have you lived. there.?
I think we moved there on the 15th of October in....:.:.
see-'46.
Q Prior to 1946,. where did you live?
A I lived in East Virginia.
page 22 ~ Q East Virginia?
A Yes.
Q Mrs. Coffman; did you or did you not know Kerned-a
C. Bennett?
A No, sir.
Q You did not know her?
A No, sir.
Q Please tell this jury whether or not Mrs. Bei;i.nett was
in your house on the- 28th day of January, 1947.
·
A Yes, sir.
· ·
Q She was .there?
A' Well, I don't know.
Q What?
A Yes, sir.
Q Was Mrs. Irene Davis there with her?
A Yes, sir.
Q Will you tell this jury whether or not Mrs. Bennett,
the .same lady that was there on the' 28th, was also in your
home about .two week prior to the 28th day?
A No, sir, she was not. Not that close. It was about
two weeks before Christmas.
Q. She was there ab9ut two weeks before Chrishpas?
A Yes, sir, I just don't know the date: ·
Q On the 28th of January, 1947, I believe Mrs. Davis_ and
Mrs. Bennett came to your house by taxi; is. that correct?
A Yes, sir, that's what they told me.
page 23 ~ Q When they got there, who let the111 in the house?
A .Mr. Coffman.
·
Q Where did Mr. Co~an go after he let the,:n in there?
A .He went out in the kitchen. ·
Q What was their purpose for that visit there that day?
A Well, on two weeks before Christmas, they came there
. to have some dresses-a d~ess-brought material. And I said
it is so near Christmas, that I'm having a lot of company, over
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Christmas and I'm busy~ that I can't do any sewing right now.
"You'll have to come back later." I said, "It really don't suit
me." "Well," they said, "We'll leav~ the material," and they
did. And I said, "Call me before you come back," but they
never did make a phone -call. And this night they came in.
Q You say they never called .you on this last occasion?
A No, sir, they never did make a phone call.
Q Isn't it true that the same day or the day before Irene
Davis called you and told you that her friend was still sick?
A No, sir.
Q You deny that?
A I do.
Q Did they bring you a pattern out there?
· · -A . No, sir.
Q What kind of material did they bring?
page 24 ~ A It was a print material-red and white checked.
Q Are you a seamstress?
A lam.
Q For whom have you sewed?
.A Well, I've sewed for different people.
Q Will you give us the names of some of them?
A Well, I sewed for Mrs. Miller here in Harrisonburgthat's just recently.
Q You mean Mrs. Sam Miller?
A· Mrs. Minnie Miller.
Q · Minnie Hummel Miller?
A Yes. I've did sewing for Mrs. Kennedy.
Q Mrs. Kennedy. Had you sewed for Minnie Hummel
Miller prior to the .time .Mrs. Davis came to your home?
A Yes, sir.
Q What kind of clothing had she sent out to you to sew?
A Well, I would alter things for her and I have made
dresses for her.
Q Did you ever do ~ny of her husband's clothing?
A No, sir.
Q Never did any of that. You and Mrs. Minnie Hummel
Miller are very close friends, aren't you?
A I wouldn't say so. ,
Q Isn't it true that while you and your husband separated
here just recently that you stayed and lived in the
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page 25

~

home with Minnie Hummel Miller?
A I was there a while.
Q How long were you there?
A I was there two months.
.· Q And that has }?een how long ago?
A Well,. I went there on the 23rd of December, last
year, and was th.ere until the 24th of February.
Q Then you and Mrs. Minnie Hummel Miller are very
close friends?
A No, not up until that time. I had to have a place to
stay. I got board and room there as cheap as I could have
gotten it.
Q Mrs. Coffman, when Mrs. Davis and Mrs. Bennett came
to your house, you set down in the living room with them a
·
few minutes?
A No, sir.
Q What did you do?
A l was getting ready to go to Harrisonburg-what you
mean? the last time they were there?
Q The last time they were there.
A Well, I was in the.kitchen~ I was getting ready to come
to Harrisonburg, my husband I, and. I told them that ~e were
getting ready to come to Harrisonburg, that I was in a hurry.
Mrs. Bennett said, "Is my dress ready to fit?" and I said, "No,
1 haven't done .anything to it;'' I said, "I told you
page 26 ~ to call me before you came." She said, "Well, ,we
was just out for a drive and thought we would
,stop by."
Q Mrs. Davis was present when all of this conversation
to9k ·place?
A Yes, sir. And I said, 'I'm fixing to go," and Mrs. Bennett said, "I'9- like to go to the ba_throom." I said, "I don't
have a bathroom but I .can take you to my bedroom," and I
did. And she said could she have a drink of water? And I
said, "Yes," and I went to the kitch_en and-I didn't get a glass,
and got a cup that was setting side of my wa,ter bucket · and
"'brought her a· drink of water.
Q All right, now you got her a glass of water?
A That's righ~.
Q Where was she sitting, on the bed?
A She was standing when I came in the bedroom..
\,
r

40·;

Supreme. Court:o:E, Appeals . of Virginia
lva:Rodeffer;Davis Coffman·

Q And you talked to her and you gave her a glass - of'
water?·
A I gave her this cup of water.
Q Did she drink it?
A Not right away. She said she· wanted to take· a dose
of,:medicine.
Q Said she wanted to take a dose of medicine. Are those
the words she used?
·
A Yes, sir.
Q Did she take the medicine?·
page 17 ~ A Yes, sir. She had a little red pocketbook. about
like. th_is (indicating) and she opened this, and _I don't'
know what kind of medicine-she reached in and g9t some
medicine and taken this medicine and drank most of the water
that was in the cup. And I said, "Well, if you'll excuse me,
I'm go!l}g to dress because we want to go away." And she
set down then on a vanity stool that I had· in my room and
she said, "I feel awfully sick." She said, "You know what I
did? I taken a dose of poison." And I said," "Well, what did
you come here to do that for?" And she just laughed and I
thought then it was a joke. Then she just slumped .off on the
floor. And the door was open out into the living room and
Mrs. IYavis was setting th~re with her back to the door. And
I said, "!Wrs. Davis, I think this lady has had a convulsion"that's what I. said instead of "fainting". She came in all ex-·
cite(!, wringing. her hands, and said, "What will -we do? What
will we do?" And I said, "How did you come up here?" She.
said, "We came. in a cab." .And I said, "The best thing·· I
know-"· I said, "Where is the cab?" She said, "Outside/'
Q. Right at that point let me interrupt you a minute. You
called Mrs. Davis into the room?
A I didn't call her. She was right inside and she was
setting right outside of the room on the chair with her back to
the door.
Q. Was the door open or closed?
page 28 ~. A The door was open.
Q All. of the time?
A Yes, sir.
.
Q Did Mrs. Davis hear her fall off the stool and come in,
or what?

\
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A L dpn~t know~. It didn~v hear.· her fallr :myself, .. she• just
kind of slumped off.
· Q Mrs. Davis was setting right close:- tn· the 1 door.?
A I will say four or..· five- steps; from, the· door.· with her
backQ Mrs. Bennett wasn{t, talking: in·. any.·. undertone to you?
A No. She wasn'~ ~creaming.
Q ·Slm! wasn?t- .whispering'?·
A No, sir.
QJ ,Just:talffing: like-you and1J1 are tttlkihg-here?.'
A That's right.
Q If she made this statement: "You know: what.I have
done-?· · I: nav.e:~taitempaison;'.'' Mlls;_.•Elav.is could-.h~e' heard that, _
couldn't slie--?!
·
~ n. don'tt !mow~.
Q T,he··door was open?:
A · I; dtmitr -see~ why.· she!.coul.dtt.t ·ltaJre:.
Q The door. was· open you say?
A Yes, sir.
·Q You didn'tr close., tliE!' door-·atr ail!!
page 29 ~ A No, sir.
Q~ '¥ou are_positw.e'.ofi thatf!
A rm positive of that.
•<.Q Why did! yoru tell· MI!S. llavis· ·then, when: y.ou, got, her
into the room·. atrdi she: saus, "Ulet's; call the; daotor,;!' ·why.· .did:
you say-; "No; I dbn!b want-to,caIL-a! doc.tor here!'?·.
A Mrs. Davis never did. She was the most e.xcited· person
I ever saw. She never mentioned1oalling:-the.:_doctar. She shook
her ha~ds and said, "What ·win we do~· What:_ will we do?"
That's wliat Mrs.; Daws said:
·
Q. ·"What will we· do?. What·wfil w.e do.?" .
A I said, '~How did you come up here?" And she.- saids
"Ih the. cab;" I said; "Where: is: the oab1" And·. she: says, "0ut- .
side." And I said, "Well,·you had better take her to:the·hospital."
Q You went outside too?
A No, sir, I never·went outsiae.
Q You never saw the cab driver'!:
A No, sir-yes; I did. · He came inside~ and: picked·: up Mrs.
Bennett.
Q Didn't you teir the cab driver and' Mrs. Davis, "Re-
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member, you haven't been to Mt. Crawford, you ·:Pave been
to ~t. Sidney"?
A No, sir, r did not.
Q You did not tell them that?
page 30 ~ A No, sir.
Q · You are positive of that?
A I am positive of t!iat.
Q You would have had ·no reason to tell them that?
A No, sir.
Q · Did you tell Mrs. Davis to get her to the hospital and
I'll follow in my car?
A No, sir.
Q You never went around to the hospital to see about how·
this girl was that had' poisoned herself in your home?
A Well, she wasn't no friend of mine and I figured if
she went to the hospital that was all that was necessary.
Q When was the first time that night you found out that
Kerneda Bennett was dead? '
·
A When the law came to my house.
Q You didn't know it before then?
A No, sir.
Q How did Mrs. Bennett happen to get her pants off out
there at your house?
,
A Well, I· don't know. 99 per cent. of women don't wear
pants anyway so I don't even know that she had on any.
Q You mean 99 per cent don't wear pants generally?
A- I think so.
Q Or is than an exception?
A Generally.
page 31 ~ Q You mean those 99 that you .have seen?·.
·
A Well, I wouldn't say 99, but there's a· good percentage of them.
Q Those are .the ones that come to your home that do·
not wear pants?
A Well, I don't know.
Q Those are the ones you have seen?
A Well, I don't know.
Q Is that correct?
A What do you mean?
Q Are the ones that do not wear pants the ones that
come qut to your house?
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A I don't know whether she had pants on or whether she
didin't. I still don't know 'whetaer she did.
Q You don't know whether she did or whether she didn't?
A I certainly don't.
Q You and your husband came to. town; then where did
you go?
.
A I went to Mrs. Kennedy's.
Q You went to Mrs. Kennedy's. · Where ~foes she live?
A She lives over on Elizabeth Street, right near the No.. 4
fire station.
Q What had you. gone to see Mrs. Kennedy about?
A .Nothing special.
Q Did you tell her that night page 32 ~ A For years, I have been a frequent visitor at
Mrs. Kennedy's.
.
Q Wh~n you walked in that night at Ora Kennedy's, did
you tell her a girl had been up to your house and taken poison?·
A No, sir, I never said a word.
Q Didn't mention that to ·her?
A No, sir.
Q In other words, after poor Mrs. Bennett was taken from
your house, you paid no further attention?
• A That's right.
Q And you didn't think eJ:?.ough of her to tell Ora Kennedy
about it?
·
A No, sir, I didn't say a word.
·Q· Did you say anything about it that night to Minnie
Hummel? when was the first time you told Minnie Hummel?
A Oh, I don't remeµiber when I told her.
Q You and your husband John went up to his son's, I
believe?
A No, I" didn't go. He went .up to his son's. That's the
reason I stayed at Mrs. Kennedy's.
Q Why didn't you go up with him?
A Well, he wanted to see his doctor that was here visiting
from West Virginia.
Q You did not go there?
A No, sir.
page 33 ~ Q Did you talk together that night?
A No, sir-well, I did call up there. I don'~ know,
who answered the· telephone.
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Q .You were drinking pretty heavy that night, were you?
A No, sir, I don't drink, mister.

Q You don't drink?
A Do I look like a drinking woman?
Q . Did you or did yo not have in your possession or in

your home on the -night ,of the 28th of January a rubber tube
about half as thick as this pencil?
A No, sir..
Q With a bulb on the end of it?
A No, sir.
Q Have you or have you not ever ·owned such .a ,tube?
A No, sir. The only bulb that's in our house is an ear
syringe, a rubber ear syringe.
Mr. Fife:
I did .n:ot hear what you :said.

The Witness:
It is an ear syringe_ that belongs to my husband.
Have you or have you not ever owned or had in your
possession a tube ·about half the thickness ·of this .. pencil with
a syringe on the back of it?
A No, sir.
Q You -deny that?
A I do.
page 34 ~ Q Have you or have you not used such a tube as
I have described to perform -0r :attempt to perform
an abortion?
·
A Never; no, sir.
Q

·l\1r. Hammer:
May we see Your Honor ,in ;chambers -at this time?
(Thereupon, the Court and counsel retired to chambers.)
(IN 'CHAMBERS)

Mr. Hammer:
If Your Honor please, in view ·of this witness' answers, we
propose to ask her whether or not, '.between Thanksgiving of
_ 1946 imd January ·2s, 19~7, if she did not use ·such an instrument
to perform an abortion upon Irene Davis. She has denied, if·
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Your Honor please, .that she ever· used .it, she ever had such an
instrument, or ever had one in. her possession, or has ever
committed an abortion. I think we have a right, if Your Honor
please, to lay ·our foundation to hnpeach this witness.
(Argument omitted.)
The Court: .
I th4tlc since that is in without objection you have a right
to lay the foundation to contradict her.
(All parties returned to the court roo~ and the examination resumed.)

By Mr. Hammer:
Q Mrs. Coffman, I will ask you whether or not it isn't ,

true that between. Thanksgiving, 1946, and the time
page 35 } that Mrs. Bennett made her· visit to ;you on the
28th qay of January, if you did .not, using such an
instrument as I have desc!ibed, perform an abortion upon the person of Irene Davis?
A No, sir; never.
Q You deny that?
A I certainly do.
Q As I understand you, you have sewn for Mrs. Miller
and M~s. Kennedy?
A Yes, sir.
Q And for whom else?
A . Different people.
Q Have you sewed for Mrs. Powell at Mt. Crawford?
A !have.
Q And done work for her?
A Yes, sir.
Q And you are a good seamstress and considered as such?
.A I think so.
.
Q Mrs. Powell is a very good friend of yours, isn't she?
A Well, no. I lmow Mrs. Powell.
Q You have worked there for lier?
A I have. I have worked for Mrs. Powell.
Q As I understand it, you had never seen-where was the
first place you went to, Mrs. Coffman, when you came to
Harrisonburg?
-
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page 36

~

A To Mrs. Kennedy's.
Q You didn't go to any other place?
A . That's the only place I was that night.
Q Mrs. Coffman, after you had been arrested~ it is true,
isn't it, that you also went to Irene Davis and tried to contact
her on numerous occasions; isn't that correct, or not?
A I went up to talk to her one time.
- Q And you went up to talk to her for the· purpose of
having her not to tell the Commonwealth at that time what.
had gone on in that home, didn't you?
A No, sir.
Q Didn't you, at that time, tell her, "Well, it looks to me
like you are in this thing as deep as I am"?
A No, sir.
Q And "If you don't say anything, I will pay all of the
attorneys' fees and the costs"?
A No, sir.
Q You deny that?
A I didn't go ·alone.
Q No, you didn't g~ alone, you took Mrs. Nora Landrum
with you?
A Yes, sir.
Q You went there for that' purpose?
A No, sir; never.
page 37 ~ Q What purpose did you go there for?
A I wanted-I asked her what she had said. She
wouldn't tell me. That's what I went there for.
Q You asked her what she had said?
A And she would not tell me.
Q What did you expect that she could have said to the ·
authorities?
_ A I thought she would tell me the truth.
Q Was there anything that she could have told the authorities that would have worried you in any way?
A No, sir,. nothing but what I h_ave told here.
Q Why were you worrie~ .about what she had told them
if the truth ~as A I can't say I was worried.
Q How many times did you try to contact her?
A Just once, the one time I was up there.
Q You never attempted to call her on the telephone?

.
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A No, sir; never.
Q And you just wanted to find out what she had told the
authorities?
A Yes, sir.
Q About what? told them what about?
A I just asked her what she had told them.
Q Told them about what? what did she have to tell them
anything about?
page 38 ~ A I said I just asked h~r what she had told and ·
she wouldn't tell.
Q What makes you think she had anything to tell the.
autho~ities, Mrs. Coffman?

Mr. Fife:
What makes you think so?
A 'She was up there that ·night.
Q What?
A She had been there that night.
Mr. Hammer: .(To the reporter) Read what the witness· said.
' Every time. I go to ask her, Mr~ The Witness:
I said because she had been to my house that night.
Q That is the only reason you had?
A That's right.
Q Of course, you didn't want her to tell anything that
wasn't the
truth, did you?
I
A t· certainly, didn't.
Q She didn't she, did she?
· A I'm afraid she did; sounded -very much like she did..,
Q When was the first time that you heard what she had·
told these officers?
A When she was on the witness stand.
Q. ·Where?
~ Here.
Q When she was on the witness stand here?
page 39 ~ A Yes, sir.
Q You ai:e also, I believe, a very good friend of Lillian
McCurdy, aren't you?

'

'
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A N~, sir. .I've known Lillian McCurdy but a very few
months.·
Q Y Qtl don't know her? haven't know her but a very few
months?
A . That's right.
Q And you have· known the Kennedy woman for some
years?
A Yes, sir.
•
Q And as I understan~ it, you lived there two months with
Minnie Miller?
A Yes, sir, that's right.
Q Did you talk to Minnie Miller about this case?
A No, sir.
Q Never did?
A No, sir.
Q Did you and Mrs. Miller carry on any conversations
out there in the presence of her husband Samuel Miller?
A No, sir.
·

Mr. Fife:
·If Your Honor please, I hope Mr. Hammer understands that
these matters that are side issues, he is bound by this witness'
answers.
Mr. Hammer: ,
It is a question of laying the ground for impeachment, if
Your Honor please.
page 40

~

Mr. Fife:·
You cannot impeach her on immaterial matters.

Mr. Hammer:
It is not immaterial matters. -I think we are prepared to
establish them.
-Q When Mrs. Bennett was unconscious in your room, did
she ever regain consciousness there at all?
· A No, sir.
Q Did you see th~ ·pills that she took?
A No, sir, but I could see from what she had in her han4s
it was medicine, but I couldn't tell what they were.
Q Does this look like a bottle of medicine (exhibiting) ?

Francis S. Miller, Coni. vs. Raymond J. Bennett, Adm'r 49
Iva Rodeffe-r Davis Coffman
A No, sir, she clidn"'t get a bottle. She reached down in
her bag and got ·those pills. She didn't have any bottle in her
hand.
Q She reached down in her bag-she didn't get it out
of a bottle?
A No, sir, ~he did not.
, Q . What did the medicine look like?
A I don't know.
Q Did you see it?
A No, sir.
,
Q If you didn't see it, how do you know that she got -any
medicine?
'
A She told me she did, and I saw her reach in. I cog.Id
reach in my bag here and take out a pill and take it and you
couldn't see what it was.
page 41 ~ Q · Did you see any pill?
A No, sir, but she told 1n:e she was taking a dose of
medicine.
Q She was taking a dose of medicine?
A Yes, sir.
Q · You didn't see any pill taken, did you?
A I .saw her putting something- in her mouth.
Q (Iµustrating) Just like I did then?
.
A I I didn't pay any attention to you. I don't know what
you do. I saw you take a drink of_ water. I don't know whether
you put anything else in your mouth or not.
Q But she reached down in that black bag and pulled up
a pill?
A She didn't have a black bag, she had a small red bag.
Q She had a small red bag?
A She certainly did.
Q You are just as positive of that fact now as everything
else you are telling, aren't you?.
A I certainly am.

Mr. Hammer:
Take the witness.

I
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CROSS EXAMINATION
By Mr. Fife:

Q Mrs. Coffman, can you tell us approximately what time
that· night or the next morning you heard of Mrs. Bennett's
death?
page 42 ~ A I read -it in the paper-no, the officers were there
-came in about-well, I think close to 3: 00 o'clock,
but I wouldn't say. Between 2: 00 and 3: 00 possibly.
Mr. Fife:
That .is a11_.

REDIRECT EXAMINATION
By Mr. Hammer:

·Q" Just one more question. Did you 9r did you not ever
p_erform an abortion upon one Goldie Simmers?

Mr. Fife:
We object, if Your Honor please.
Mr.. Hammer:
I think we have that right, Your Honor.
The Court:
Did you lay a foundation for that?
Mr. Hammer:
Yes, sir, under the general question she denied having per.forme_d it on anyone. We asked her the blanket question and
she said she had not performed it on anyone.
The Court:
I think you have a right to ask that as a basis for con. tradiction.

Mr.. Fife:
We except to Your Honor's ruling.
Q Have you or have you not performed an operation _upon
Goldie Simmers?

:'
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A No, sir.
Mr. Fife:
If Your Honor please, we object still further. It he expects to contradict her, he should lay the foundation of the
time and place.

page 43
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The Court:
That should definitely ·be done.

Mr. Hammer:
All right, sir.
Q Do you know Goldie Simmers?
A Yes, sir.
Q How long have you known h~r?
A I know her when I see. her.
Q How long have you known her?
A _Probably since childhood.
Q Sh~ lived out on the Elkton Pike?
A She lived near my mother.
. Q. And near her home place out on the Elkton Pike?
A Yes, sir.
Q While she ·was living out next to your mother's and
next to your home place, didn't you perfqrm an abortiondidn't you, in 1946-I don't know the exact date-commit an
abortion upon Goldie Simmers . while she was working .and ·
'
employed at Friddle's Restaurant?
A No, sir, I wasn't in this ·country in 1946~
Q And while you were at ~t. Crawford?
A No, sir; never.
Q Never have performed one?
A Never.
Q At any time?
A No, sir.
Q Regardless of the year?
page 44 ~ A No, sir, regardless of any time.
Q As. a matter of fact, haven't "you performed two
operations ort her?
A Never.
Q As I understand, not only Goldie Simmers but you
have never' ·performed -
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Mr. Fife:

11

If Your Honor please, we ask that there be a limitation on

11

that.
Mr. ;{lammer:
I withdraw it.
· (Witness excused.)
The Court:
Take an hour's adjournment for lunch. The Court will
have to tell you not to permit anyone to discuss this in your
presence or with you. If they persist, you will have to get
out of their presence and your hearing.
-

.

(A recess was taken for lunch until 1: 15 p. m.)
AFTERNqON SESSI9N)
(The trial was resumed.)
page 45
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RAYMOND J. BENNETT, sworn for the plaintiff.
DIRECT EXAMINATION

·By Mr. Hammer:
You are Raymond J. Bennett?
A Yes, sir.
Q Where do you live, Mr. Benne_tt?
A 152. West Elizabeth.
.
Q I believe you are the _husband of Kerneda C. Bennett?·
A Yes, sir.
Q Mr. Bennett, was ther~ a child born of the marriage
betwe.en you and your wife?
A Yes, sir.
Q How old is that child?
A Ten years old now.
Q I believe the child has just been released tod_ay from
the hospital for an- appendicitis operation;. is that corre~t? A Yes, sir.
,
Q Mr. Bennett, when did you ~ast see your wife-alive?
"Q

I

II

II
11

I
11
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A When I went to work that evenµ1g about q~arter to
six.

Q
A
Q
A

Quarter of six?
Yes, sir.
Was this on January 28th?
Yes, sir.
Q A year ago-'47?
page 46 } A Yes, sir.
Q Was she in good health at that time?
A Yes, sir.
Q And I believe you could see nothing wrong with her? .
A No, sir, nothing at all, sir.
Q When was the next time you saw her, Mr. Bennett?
A It was about ten minut~s to eight, at the hospital. Somewhere around that time.
' Q · Under what circumstances did you see her at the hospital?-just tell the jury here.
A Well, she was in the back seat of the taxi and I haq
to lift her out and set her ovEµ" in the wheelchair. She was
limber and she looked like she was dead. ·She never moved
after I set her out.
Q How did you happen to be at the hospital or -go to the hospital on that occasion?
A Well, I was called there.
Q · You were called to the hospital?
A. Yes, sir.
Q By whom, if you know?
A Irene Davis.
Q She called you to coine to the hospital?
A Yes, sir.
Q Who got there first, you or your wife?
A I think I got there just a couple. minutes before
page 47 } they did. I think that's the way it. was.
Q When you say "they", who do you mean by
"they"?
A The taxi driver and my wife and Irene.Q As I understand it, your wife was on the back seat of
the taxi?
A Yes, sir.
Q And you picked her out and what did you c;lo with her
then?

I
lj
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A I set her over in the wheelchair.
Q Put her in the wheelchair?
A Yes, sir.
Q Was there any, so far as you could detect, evidence of
life ~bout her?
A Not a bit; no, sir.
Q Did she ever speak to you or open her eyes or give
any indication of life?
A No, sir.
Q What did your wife have with her at that time? did
you obtain anything from your wife there at the hospital?
A They gave me her pocketbook and shoes to take home
'\;Vith me.
Q Who gave you the pocketbook and shoes?
A I don't know whether it was one of the nurses handed
them to me or one of the men. One of them handed them
tome.
Q Is this the pocketbook that was handed to you at
page 48 ~ the hospital? (Han<:Ied to the witness.)
A Yes, sir.
Q Whose pocketbook is that?
A It was hers.
Q That was your wife's pocketbook?
A Yes, sir.
·
Q Was there anything in that pocketbook? or · do you
know?
A Nothing that I know of.
Q Nothing that you knew of?
A No, sir.·
Q Did you operi it on any occasion?
A No, sir.
Q Who did you turn this pocketbook over to?
A I turned it over to Mr. Kiser.
Q Mr. B. L. Kiser the deputy sheriff of this county?
A Yes, sir.
Q ·And so far as you know it has been in the possession
of the officers of this county ever since; is that correct? .·
A Yes, sir.
Q Did your wife, to your knowledge, ever own a red pocketbook?

!
I
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A None that I have ever known of, no, ~ir. She may have
had one some years before but none that I know of.
Q When you got there, what did _you do with your wife?
I. believe you said you put her in a wheelchair; is
page 49 } that right?
A Yes, sir.
Q Were there any nurses or anyone else that came there?
A Well, my niece and nephew come out. They called
them.
Q How about at the hospital, was there a nurse in attendance?
·
A Yes, they came out and taken her in; yes, sir.
Q Who brought the chair out, if you know?
A I couldn't tell you, sir. .
.
Q Don't know that. Did you, before you left the hospital,
on that occasion-did you learn that your wife was dead?
A Yes, sir.
Q Mr. Bennett, did you know at that time or at any other
time prior to that occasion ·that your wife was pregnant?
A No, sir.
·
Q You did not. Mr. Bennett, I believe it is true that
this child with whom your wife was pregnant was not your ,
child"; is that correct?
A That's right; yes, sir.
Q You and your wife had had some difficulties and she
had left. home?
A Yes, sir.
Q Then you agreed, did you, to take her back?
A Yes,. sir.
page 50 ~ Q For what reason?
A For the baby.
Q For your child's sake?
A Yes, sir.
Q· And you all proceeded to get along all right .after that~
did you?
·
· A Yes, sir, we got along all right.
Q Who has the child now, Mr. Bennett?
A She stays with me.
Q Stays with you?
. A Yes, sir, up at my mother's.
I

I.
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Q Up at your mother's place?
A Yes, sir.

Q Did your wife work at any place?
A She worked a little while aver at the restaurant.

Q Over at Friddle's Restaurant?
A .Yes, sir.

Q What was her weekly income, if you can tell the jury
there?
A They made $15.00 a week.
Q Were there any tips? or do you know?
A Well, that runs anywhere from 10 to 15 dollars a week;
something like. that, I imagine..

Q In other words, she would average around 25 to 35
dollars a week in wages and tips?
page 51 } A Yes, sir.
Q How old was your wife at the time of her death,
Mr. Bennett?
A 29 ye~s old.
Q Was your wife a large· woinan or was she a small woman?
A She was a small woman.
· - · Q About, approximately, how much would she _weight?
A Well, around a hundred, or 99, or 102. Somewhere
around in there.
Q Your wife hadn't been complaming of any illnesses or
anything prior to this day, had she?
·
A No, sir.
Q Had your wife threatened, at any time, to your· know;.
ledge, to commit suicide?
A N~ne ·that I know of; no, sir.
Q Did she seem to be in: good or bad spirits?
A · She was in good spirits that evening.
Q And you ·saw her at about what time in the afternoon?
A About quarter to six, just before I went to work

Mr. Hammer:
Take the witness.
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CROSS EXAMINATION

By Mr. Miller:

Q Mr. Bennett, did.I understand you to say _that this child
that your wife was pregnant with was not your child?
A No, sir.
page 52 ~ Q You ·mean no, it was not, or no-I didn't ·understand you correctly.
A It was not; no, sir.
Q It was not your child?
.
A No, sir. That hasn't got anything to do with the little
girl I've got now, sir.
Q So your wife then was· pregnant by some other man;
is that right?
A Yes, sir.
Q When did your wife go away from home on this last
trip that she took?
A She left on the 12th of August.
Q What year was that?
A 1947. ·
Q Do you know who she went away with?
A She was supposed to go away with LeRoy Culp and ·
meet him somewhere.
Q You don't men she went away in ·August, 1947, do you?
or do you?-was it before or after her death?
A It was before. It must have been '46. I beg your
pardon.
Q And she went away with LeRoy Culp. Where did she
and LeRoy go?
A I don't know. She said they were in Washington.
Q What other times previous to that had your wife
page 53 ~ left home?
Mr. Hammer:

We object to _that as being immaterial-what other times
his _wife had left the home.
Mr. Miller:

It seems to me, if Your Honor please, material. to show the
relationship of Mrs. Bennett in the home and to her family
because that is what the basis of this suit is: they suffered a
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loss by her death. If she meant something, all right; if she
didn't mean anything to the family The Court:
I think August is far enoµgh. I think the other would be
too remote, under the language of the statute.

Mr. Fife:
We except to Your Honor's ruling.
Q She went away then on August 12, 1946. When did she
come back.
·
A October~
Q · Do you know about when?
A It was the 18th or 19th, I think, sir. Right along there
somewhere.
Q That is of the same year?
A Yes, sir.
Q i bel~eve you said you got in touch with her and asked
her to come back; is that right?
A She called me to come to Washington.
Q She called you to come to Washington?
A ~es, sir.
p~ge 54 ~ Q During the time that she was aw~y, where was
the baby?
A With her.
Q With her?
A Yes, sir.
Q When were you and your wife married?
A We were :r:n,arried ten years.
Q Ten years?
A - Yes, we were married in 1927, I think we were married,
March 11.
A And the little girl ~as ten years old when, now?
A Yes, sir, the 30th of this last March.
Q -Where do you work?
A Friddle's Restaurant.
Q During this period of time, Mr. Bennett, how much did
she work? how often? how many days a week? how many
weeks a month?
A That she worked down at the restaurant?
~ Or anywhere.
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· A Well, she didn't work down there-that was a long
time befor~that was just before she left she was working.
· She· never worked aft~r she came back.
Q How often did she work before she went away?
A Unless she worked a couple days off and on to help
one of them out.
Q In other words, her employment was not regular?
page 55 ~ A No, sir..
Q Would you say that from October 18th or 19th,
to Ja~uary 28th, she just worked a couple days?
A Yes, just off and on, if she worked any at all. .I think
she did-work a few days.
Q What did she do with her money?
A Well, she spent it on the baby and on the home; what.- ever she needed.
Q What did you do with your money?
A I spent it on that too, sir.
Q Mr. Bennett, how do you know that this child, Carman
Lee-or whatever its name is-is your child?
1

-

Mr. Hammer:
We object to that, if Your Honor please.
Mr. Miller:
If Your Honor please, the witness has already said that his
wife was pregnant by some other man one time. I'm merely
asking how he knows this present child is his baby.
Mr. Conrad:
We certainly think that is highly prejudicial, if Your Honor
please, and calculated as such, and ask the Court Q Do you have a birth certificate? Mr. Hammer:
We ask, if Your Honor please, that that question and answer
be stricken from the record and the jury be instructed to disregard it.
The Court:
page 56

~

I think it is proper· for him to ask if he ·has a birth
certificate.
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Mr. Hammer:

I am not referring to that. I am· referring to the question .
asked immediately preceding that.
The Court:

I rule that it is not n·ecessary to answer it.
Mr. Hammer:

Yes, sir, and I'd like to ask that the jury be instructed to
disregard it.
The Court;:
The Court has when I ruled it is immaterial and he could
not answer it. The inference is that they disregard the question.

Mr. Fife:
We except to Your Honor'~ ruling.
Q Do you have a certificate from the Bureau of Vital
Statistics of Virginia as to this child?
A Yes, sir.
Q Do you have it with you?
A- No, sir, I haven't, sir.
Q Will you produce it?
A Yes, sir. I can go get it, sir.
- Mr. Conrad:.
Do-you want it right away?
Mr. Miller:
No, we don't want it right away.

Mr. Hammer:
We are willing to intro!iuce it. If you waµt it, he can go
-get,it.
By Mr. Miller:
Q You are the one that gave-this pocketbook to the officer~
are you not?
page 57 ~ A Yes, sir.
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Q You don't know whether a nurse,. or Irene, m7
who gave it fo you?
A No, sir, one of them handed it to me out at the hospital.
Q You don't know, of your own knowledge, whether or
not this was the pocketbook your wife had prior to the time
you saw her, or not, do you?
A I coulclntt swear to it; no, sir, but I know it was h~r
pocketbook.
.Q But you do not know whether she had it with her that
night or _not, do you·?
/ A She would have had. to have had it..
Q Answer the question. Do you or don't you?
A No,, I wasn't there when she left it..
Q All right, that's all. She could have had any kind of a ·
pocketbook that night prior to the time you saw her,. couldn't
she?
·
A She could have; yes, sir.
Q How long after this pocketbook was handed to you out
at the hospital did you give it to Mii. Kiser?
A I think it was the same night or_ the next morning, sir.
Q. ~twas in your possession then iil the ~eantime?
A Y.es, sir.
page 58 ~ Q What was in the pocketbook?
A "Ves, sir.
Q I say what was in it?
A I don't kriow what was in it.
Q You did;n't look. in it?
A No, sir.
Q You had the pocketbook all night aE.d didn't look in it?
A No, sir.
Q When you speak of working at the restaurant, you
mean "Cap" Klingstein's restaurant, don't you?
A Yes, sir.
Q That is where you work??
- A Yes, sir.Q That is where your wife· worked a few days?
A Yes, sir.
Q Where does Irene Davis work?
A She works there now, sir.
Q When you testified there in answer to Mr. Hammer's
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q1:1estion that your wife was making from 25 to 35 dollars per
week, you don't mean she made that every week?
A Sir?

Q You don't mean she made that every week?
A Well, they average that; yes, sir.
Q I just understood you to say that she only worked
·
page 59 ~ the last three or four months several days.
A Sir?
Q - She just worked several days.
A That's all; yes, sir.
Q Then how did she make 25 to 35 dollars ~ week during
that period of time if she only worked a couple days? I don't
quite understand it.
· A She would average that a week.
Q If she worked a week, she would have made that?

A Yes, sir.

Q But she did not work a week?
A · No, she didn't work regularly, but she worked regularly
before then.
Q Before she went away?
A Yes,·sir.
Q Where did she work?
A There. Friddle's.
Q How long had she worked regularly there?
A I imagine three or four months, somewhere ·around there.
·
Maybe longer.
Q You mean prior to ~ugust 12, she had worked there
three or four months?
A Yes, sir.
Q Was that all she had ever worked?
A Yes, sir.
page 60 ~ Q In other words, except for three or four months
·
prior to August 12 and several days from October
to January, that's all she had worked?
A ·Just about all; yes, sir.
Mr. Miller:! think th~t is all.
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REDIRECT EXAMINATION
By Mr. Hammer:

Q And with the exception of the three or four months
that she worked, when she did not work continuously, was it
or was it not b~cause she was taking care of the child?
A That's right; yes, sir.
·
Mr. Miller:
If Your Honor please, the question is· most highly leading
and we. ~sk tha.t jt be stricken unless the proper question is
asked. Mr. Hammer answered the question and then asked
the witness if it was right.

Mr. Hamm.er:
I did not. I said was it or was it not. Let the witness take
his choice.

The Court:
It was leading but I do not think it is particularly material.
I will let it stay in~ ·
Q Mr. Bennett, when your wife would go out visiting was ,
she in the habit of carrying two pocketbooks with her?
A No.
.
_
Q Only carried one-is that correct?-like all of the women?
_
A Yes, sir.
.
p~ge 61 } Q And that is your wife~s pocketbook?
A Yes, sir, it looks like it, sir.
Q And that is the .one that was handed to you?
A Yes, sir.

Mr. Fif~:
We object to this. He went over all that in chief.
The Court:

I think you have been over· all that.
Mr. Hammer:
All right, sir..
Q Mr. Bennett, they have asked y"ou about the birth cer·
tificate of your child. Will you please go and get 'that?
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A Yes, sir, any time you want it.
Q I want to file it in evidence.· And how long will it take?
A About 15 or 20 minutes.
Q Mr. Bennett, insofar as you are concerned, any recovery
that may be had in this case, so far as you are concerned, do
you care whether it is allotted to you or your child?
A Either one, sir, whichever they see fit.
Q Whichever one they see flit. Whether they see fit to
give it to you or your child, it is agreeable t~ you?
A Yes, sir.
Q . If they gave it all to your child, you are satisfied?
A Yes, sir.
Q If they give you any ·portion of that, you are still
satisfied?
page 62 ~ A Yes, sir.
Mr.. Hammer:
That is all.
RECROSS EXAMINATION
By Mr. Miller:

Q You say your wife, Mr. Bennett, was spending all of
her time taking care of the baby when that's the reason she
did not work?
A Yes, sir.
Q ·Do you know how much time she spent taking care of
- the baby when she was in Washington from August to October?
- A ·No, sir.
·
Q Do you know what she did when she was down there?
A No, sir.
Mr. Miller:
That is all.
(Witness excused.)
Mr. Hammer:
WilL you go and get that birth certificate now ·and bring
it back.
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MONROE FRISTO~ sworn for the plaintiff.
D:q?.ECT EXAMINATION

By Mr. Hammer:

Q You are Monroe Fristoe?
page 63 } A Yes~
Q Where do you live,. Mr.. Fristoe?
A Maryland.
Q Mr. Fristoe, in January, 1.947, _tell the jury what. wa~
your occupation.
A I was working for the City Cab then, drivmg a cab.
Q You were working for the City Cab where-in Harrisonburg?
A That's right.
Q Were you working for them on the day or the afternoon of January 28· of that year?
·
A Yes, sir.
Q On that evening, Mr. ·Fristoe, did you go to Mt. Craw:ford?
A Yes, sir.
Q Who did you take to Mt. Craw.ford with you?
A A couple-ladies from the Sanitary Lunch..
Q A couple ladies from down around the Sanitary Lunch?
A That"s right.
Q I~ that where you picked them up?
A That's right.
Q How did you happen to pick these ladies up on that
occasion, Mr. Fristoe?
A Well, it was several calls had came in and before I had
.. got into the office and anoth~r fellow and myself was out
on several calls or so, and so this Sanitary Lunch
page 64 } call came in for one, and a couple others or so. ~o
it happened that I got the Sanitary Lunch call. It was
my turn for that one.. So I think it had been in a fe:w minutes,
say like five or ten minutes, before I got -in. So it was my·
turn to go and get the Sanitary Lunch call. When I got there
then and got these ladies-I mean when I got there, the ladies .
got m the cab and I asked them where they wanted to go and
·they said they wanted to go to Mt. Crawford. So I went to_
Mt. Crawford with them.

sir~
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Q Did you talk to them going out there, or not?-do you
remember?
A Well, you might say, no, so to speak. Only, I remember
going on down the road, I was using the radio.
Q Did you know who the ladies were, or not?
A I can't say that I do; no, sir.
Q You didn't know who they were at that time?
A No. One_ of thems face seemed like it was familiar
but I couldn't swear to who she was-the lady that was supposed
to have died.
Q Were they talking along among themselves going out?
A They were talking some.
Q Do you know what they were talking aboutJ
A No, I couldn't swear. I heard them talking a little now
and then but I was listening to the radio and that's about as
far as I know in that respect.
page 65 ~ Q How did you happen to find out where your ·
destination was in Mt. Crawford?·
A Well, as I said before, they told me they wanted to
go to Mt. Crawford. And so when I got into this end of Mt.
Crawford, I, naturally, slowed up and was kind of waiting for
them to tell me what part of Mt. Crawford they wante~ to go
to. So I kept on driving along and finally _got on down into
Mt. Crawford a piece and one of them said, "There's the house
down here on the· left there" that they wanted to stop at. So
l·pulled -Q Your left, that was on your left .goin·g into Mt. Crawford?
A Going down. Southbound.
Q - Do you recall what kind of a house· it was? frame house
or what?
A It was brick.
Q What color brick?
A Red brick, if I remember right, on the left, southbound.·
Q .Go· ahead.
A So I had let them out there and so they went across
, the street to the house. So while they w·ere standing there on
. the porchway, I said to them, I said, "Well, I'll go down and
I'll turn around and come back." They said to me before that
they w_anted me to wait on them a while and bring them back.
So I went down and turned around and came back
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·page 66 } and parked along in near the house there and waited
along on the street there for them.
Q Did you see them gain admittance to the house?
A Yes, sir, I waited before I started to turn and .saw them
go in the house. Just as they went in, I went on down the ·
street a little piec~ and turned around and came back and
parked.
Q With reference to the house, where did you park?
A I parked just a little piece, you might say, south of the
house.
Q Near the curb?
. A Near the curb.
Q All right then, what occurred? . Go right ahead. · Did
you get out of the cab at any time?
. A Well, I sit in the cab there for a while and _listened
to the radio some. And if I remember right, it was kind ot
cool and chilly that night. And so I got out of the cab then
after-oh, · I don't know-about ten minutes or so, and kind
of walked around on the street there a little and watched traffic
go by. Then after a bit I got back into the cab and sit in the
cab for a while.
Q While you were around there, did you see anybody mov-.
ing or walking around in the house?
A Well, while I was there, I happened· to notice in the
.
house there a lady sitting in there on a settee, I
page ·57 ~ guess you would call it. And then, a little later on,
·
I saw this party, you might say, disappear from the
·settee, or,· in other words~ I· saw part of them go through the
room and go in-I suppose you would call it east.
Q What part of this person could you see when you looked
through the room?
.
·A Well, I could see just, you might say, from the lower
part-the lower limbs, sitting-the lower half.
Q Sitting on the settee?
A Because I had just a side view of the room .
.Q Which end of the room was that she was sitting in;
do you recall?
A Well, I would presume you would call it north-yes,
north; practically north. North. end, you might say, I. suppose.
And, naturally, I was out on the street there and I had a side

.

' 68

Supreme Court of Appeals ·of Virginia
Monroe Fristoe

view, you might say, kind of a corner of the window; just a
glance, you know.
Q Could you tell the jury whether or not that party you
saw there was o~e of the women that you took there?
A I wouldn't like to swear it was. A woman was there.
You knqw, it was kind of dark out there. I suppose it was
but I couldn't swear to it to be sure.
: Q Then what else occurred after you saw this womari get
up and walk arqund?-tell this jury what you noticed there in
·the house-w~re you standing out on the street at
page 68 ~ that time?
A I happened to be on the street. at th~t time; yes,
sir.
Q What else did you see?-just tell the jury in your own
words.
-A Well, let me·see Q Did you hear any noises or anything?
A Yes, I believe-yes, I did. l heard a little moaning
noise there; yes, sir.
Q All right, go ahead. Tell us what occurred there then.
A Then, in a little while, one of the ladies came out and
some trucks was going by m1:d·1 don't know whether she said
something or not, but I asked her if she was .ready to go and
she said, yes, but she wanted to get the other lady out, and
she had fainted and wanted me to help get her out. So I
hesitated a little bit and I finally said then I would help her
out to the cab then. So I went in with her and she went on in
this room, into the first rooin there, and then there's another
little room there. This other lady was lying ·on the floor with Q That occasion while you were there at the house, did
you ever see anything of the lady sitting behind her counsel
here?-this lady {indicating):
A I saw a heavy-set lady in there; yes, sir.
page 69 ~ Q Go ahead. You went on. back into the other
room?
,
A Yes, sir, where this lady was lying on the floor there.
So the lady said then about taking her to the hospital.
Q Which lady said that; do you know?
A Well, it runs in my mind that the heavy-set lady said
that.
Q "Take her to the hospital?"
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A Yes, sir.
Q Did she say anything else then?
. A Well, I don't know~ They might have said something
else but I just can't recall to be exact. So I started to pick up.
this lady then to get her up to get. her out. So I .got her up on
the bed there. So-I don't know, I kind of stalled there for
a minute, you might say, ai:id I said to them,. I said, "Well,
now, what you folks -really want to do?" So ·they said, "You
had better take her on to the hospital."
Q Was there anyone else there in the house that you
noticed besides the girl that was fainted, as you say, and these
other two ladies?
A How was that?
Q Did you see anyone else around the house besides· this
girl that you say had fainted and these other two ladies, the
one heavy-set and the· other girl-· you- went there with?
A Not that I know of; no, sir.
Q You saw nothing of ·anyone else?
page 70 ~ A Not that I know. of; no, sir. So I picked up then
the lady off of the bed and started out with her.
And this other lady that went down. with us, went on opened
the door of the house-opened the door and let ·me out and
then opened -up the cab door, which was parked up along the.
curb there. So I put her into the back seat of the cab then,
up in the corner like-you know where, corner like. So this
other lady that went along with us, she was naturally then
there, so I went around then to . start-around ·to get into
the cab, you know. So about that time then, as I went around
to get in the cab, the heavy-set lady on the stree~ said, "Remember
you weren't here; you were down at Mt. Sidney."
Q The heavy-set l~dy ·said, "Remember you weren't here;
you were down at Mt. Siqney"?
A That's right.
Q And· that is the same lady you saw in the house-the
_lady that came out with the other girl?
A I know it was a heavy-set lady that resembled the same
par'ty.
Q Resembled the lady here behind counsel?
A I suppose so.
Q And she said, as I· understand, "_Remember you weren't
- here; _you were down at Mt. Sidney"? ·
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That's right; yes, sir.
Q Did you have any .of the pocketbooks of. these
page 71 ~ ladies when you carried the lady out, in your hand?
A No, sir, I didn't.
Q How about the shoes?
A I remember something about the shoes now. How was
that? If I remember right, the other lady was with her when
I put this lady in the cab-the fainted lady, supposed to bewhy the other lady then got in the cab there, or placed the
shoes in the cab. I remember seeing something about the
shoes there and, at the same time, the same operation, naturally,
I was getting out of the back of the cab, and I saw something
·
of the shoes in there, if I remember right.
Q Did you or did you not ever see a red pocketbook down
there that night?
A No, sir, l can't remember anything about any pocketbooks.
Q You don't remember anything about any pocketbooks?
A No, sir, I don't.
Q Now this lady that was lying on the.floor, just tell the
jury here how she was lying when you got there, before you
picked her up?
·
A Well, she was lying on her back. Oh, naturally, her
dres~ was kind of up around her knees like, you know~ just
laying there. That's when I picked her up and put her onto
the bed ther:e in the room.
Q Was she lying parallel to the bed or how?
page 72 ~ A Yes, sir, lengthwise.
Q All right. Then you all left the Coffman home-or
this home in Mt. Crawford?
A That's right.
Q Have you, since then, learned and determined whose
home that was that you took her to?
· · A· You mean since then?
Q Yes, ·sir.
A Why, I've heard that that's where Mrs. Coffman lives.
Mr. Miller:
I object to that. Mr. Hammer knows better.
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Mr. Hammer:
I didn't ask that. I cannot .anticipate the witness' answer.
The Court:
The answer was he~say.
j.v.Ir. Hammer:

Yes, sir, not the question.
Q Do you or do you not know that is where Mrs. Coffman
lived, now?
A Well, I couldn't-all I know, they say it is now. I don't
.know much about the people.
·
· Q Did you go from there directly to the hospital? or did
you make any stops on the way in?
A No, we made a stop. The other lady in the cab there
said a~out that she wanted to call Mr. Bennett, this lady's
husband. She wanted to get in connection with him right away
before we got to the hospital. So we stopped at the Pure
. Village, there at the station. So this other lady was
page 73 ~ along, she went in to the station there, and I presume
she wasn't in there not over five minutes, or lesg_:
in other words, just a litlle while-and was back in the cab.
So we hurried from that on to the hospital theD;. So we met .
Mr. Bennett up there at the hospital. In other words, he drove
in just ahead of us. We all met there at the back of the
hospital, right under the-at the ambulance place.
Q Wheii you picked up this lady that was on the floor in
the Coffman home, was there any sign of life about her?
A Well, I could say she was just like a person who was
really fainted, in an unconscious c~ndition. I wouldn't like
to say that she was alive or dead because I really don't know,
to tell the truth.
Q Was the 1.JD.COnscious lady and the lady who rode with
you and made this phone call from the Pure Village-were
they the , same two persons that went to the Coffman home
_with you in the taxi?
.
A I would, naturally, think so.
Q Is there any question in your mind about it?
A No, I would naturally think they were the same two
parties.
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Q And they were the same two ladies that you took to the
hospital?
·
A It appears that way to me.
page 74 ~ Q Is there any doubt in your mind about it?
A No, sir, not that I can see.
Q After you put her in the car at Mt. Crawford and started
towards Harrisonburg, from that point on did you detect or
observe any signs of life about Mrs. Bennett?
' A I. cannot say that I could have-that she was living-:and I wouldn't like to swear that she was dead. I can say
when we got to *e hospital that Mrs. Bennett (Q Approximately, Mr. Fristoe, what time of day was it that
you picked these two ladies up and took them to Mt. Crawford,
· ·
· as nearly as you can put it?
A · I think the call came in along about 7:00 o'clock in
the evening. As I satd, I was a few minutes late getting over
there. It must have been along a.bout 7: 10 when I got there.
Q How long was it, as nearly as you can recall, that you
took-her back and depbsited her at the hospital?
·
A It must have been somewhere between quarter of 8:00
and 8: 00 o'clock, I would say. I just didn't have-to be exact
on the time, although there was, I think, a clock in the car,
but I didn't have my watch with me. But it was around about
8: 00 o'clock, or near about in there. In other words, I was .
about-:-just about an hour, I think, making the .complete trip.
Because when we got to the hospital, Mr. Bennett sent me up
on the corner of High Street and West Market to get a· lady
to bring down back to the hospital where he was there.
page 75 ~ Q This room that you got Mrs. Bennett out of, tell
the jury whether it was a living room, or bedroom,
or kitchen?
A Well, it evidently must have been a bedroom.
Q That is all on the first floor of this house, is it?
A Yes, sir.
Q You had not been to Mt. Sidney that night with these
ladies?
A No, sir.
Q And you had taken them directly to Mt. Crawford and
then back to the hospital?
A Yes, sir.

·'--

-
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Q And she said, . "Remember you haven't been to Mt.
Crawford; you have been to Mt. Sidney"-is that right?
A Yes, sir.
Mr. Fife:
We object, if Your Honor please, to the repetition.
The Court:
Yes.
CROSS EXAMINATION
By Mr. Miller:

Q You say you picked these folks up at the Sanitary Lunch
down here on Water Street?
A That's right.
Q That is the place across from Sears-Roebuck, that beer
joint?
A · That's right.
page 76 } Q That ·was about 7: 10, as near -as you can re. member? ·
A That's right.
Q And you got out to the hospital about 7:45?
A I presume it was.
Q This other time that you .are talking about, you spent
going up to West Market Street, getting some_ other folks and
taking them out to the· hospital?
A That's right. I went up and delivered the message and
I came back and reported to fy.Ir. Bennett about the :finishing.
And·he paid me and, naturally, of course, I left. I w_as finished
then.
·
Q In other words, from 7: 10 to 7:45, approximately 35
, minutes; is that right?
.
A Well, when I got back to the office there, if I remember
right, it was a little after 8: 00 o'clock. I_n other words, I was
around the hospital there about 15 minutes and it was a little
after 8:00.
Q I am talking about the time from-the time you left
the .Sanitary Lunch until you got back to the hospital was
about 35 minutes; is that right?-from 7: 10 to 7!45, that's what
you said.
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A Yes, I think-I suppose it would be about that for time.
Q When you went in this room and found this girl lying
there on the floor, she was lying there· beside a little
- page 77 ~ vanity bench, wasn't she?
A Yes, one of the single beds, you mean.
Q No, little vanity bench like the women sit on. Wasn't
there a little bench there by the door?'
A I can't recall. I rememqer this single bed, I thinkI'm sure it was a single bed-I'm almost sure.
· Q There was. a little dresser too, was there not, right
inside of the door?
· A It may have been. I was kind of excited, to tell you
the truth, when I was in .there. I didn't know what, you know.
Q Did you see 3; slop jar or slop bucket there?
A I can't say that I did.
Q When you picked the girl up, you felt her pulse in
her wrist, did you not?
A Well, yes, I aimed to feel the pulse there.
Q Did you feel a pulse in the wrist? .
A I thought I felt some pulse.
Q You know what a pulse feels like?·
A Yes. You know, but sometimes when you left them
up, with the pressure that way and in a fainted condition, the
pulse could be slow. And I thought I felt pulse. Now I just
don't° know, to be ·exact, just how that was.
·
Q Then when you put the girl in the cab, you again detected a pulse, did you not?
page 78 ~ A That's right. I thought I felt a little pulse.
-Q So she was living when you put her in the. cab,
wasn't she?
A I wouldn't like to swear that she was or she wasn't.
I don't know.
Q You felt the pulse when you put her in the cab?
A WeU, yes, I put my hand on the wrist there a:t the
pulse, where the puli;;e is supposed to be. It might have been
my own pulse I felt, I don't know.
·
Q When you went- in the living room of the home and
were called in there to help with this girl, I believe you· said
you went into another room where she was lying on the floor?
A That's right.
Q Was the door open or closed?
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A I think the door was open, if I remember right. I'm
almost positive ·of that.
. Q You say that the face of the one girl was _familiar to
you?
A Yes, it seemed that way to me; yes, sir.
Q And that is the one that died?
A That's right.
. Q Wher~ had you seen her before?
A I'll just-I'll kind of tell you how it was. I've saw since
then another lady here in town that I t~ought sure was this
same party. Now I knew it couldn't be because the
page 79 ~ one party ·was dead. But that's an· I can tell you.
That's the cab b~sines for you.
Q So you don't know who you had up there that night,
do you?
A Well, you know, just only by face appearance.
Q So you have seen one since then that is the same one
_
· you took up there?
A Well, I certainly saw one that certainly resembled her, ·
but I seen it c~uldn't be because she couldn't be a walking corpse.
Mr. Miller: .
We have no further questions, Mr. Fristoe...
REDIRECT. EXAMINATI.ON
By Mr. Hammer:.

Q You say you don't know whether it was your own
pulse you felt or whether it was her puJse or whose pulse it
was?
A Well, you can imagine-the woman, naturally, you know,
was a little heavy and a little bit on the limber stage. You
know it would naturally make my own pulse spur up a little,
lifting the weight, in handling.
Q Imagination is a wonderful -thing. Y:ou don't know
whether you. imagined your own pulse or felt her own?
A I don't know. You might have something there. Will
that finish me up then?
Mr. Hammer:
Yes, sir, I think so.
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Raymond J. Bennett, Te_-called
Mr. Miller:
We reserve the right to call him back "if we feel it
page 80 } necessary.
(Witness excused.)
Mr. Hammer:
Mr. Bennett, come around, please.
RAYMOND J. BENNETT, recalled.
EXAMINATION
·By Mr. Hammer:

Q Mr. Bennett, you were asked to get the birth certificate
of your child, I believe; is that ~orrect?
A Yes, sir. ·
Q And you have it now?

A Yes, sir.
Q Will you please read to the jury just what that certifi. cate states.
A This here down here (indicating)?
Q Who does it.show as being the father of the child?
A Jessie Raymond Bennett.
Q Is that your name?
A Yes, sir.
Q And the mother of the child?
A . Kerneda Cleown Morgan ..

Mr. Hammer:
We would like to have this marked filed as an exhibit; if
Your Honor please, and like for the jury to look at
page 81 } it. That's all.
(Received in evidence as Plaintiff Exhibit 1.)
(The exhibit was handed to the jury.)
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Raymond. J .. Ben11,ett, re-called
CROSS EXAMINATION

By Mr.. Fife:

Q - Mr. Bennett, the bifth certificate that is introduced here
gives the name of the child's father as "Jessie"-J-e-s-s-i-~
"Raymon<:{ Bennett". The suit which you have instituted here
gives the name of the administrator as "Raymond J. Bennett".
What is your name?
A Jessie Raymond. _
Q Jessie 'Raymond?
A Yes, sir.
Q Did you_ qualify "Jessie Raymond" as administrator?
· A Well, I do either way.
Q How do you do either way?
A Well, the bank, sometimes "R. J." or "J. R."-they call
nie either one.
Q Which is your correct name?
A Jessie Raymond.
Q How did you happen to bring the suit as "Raymond J."?
A I don't know.
Mr. Fife:
That is all.
page 82 ~

REDIRECT EXAMINATION

Q Whichever it is, you are Jessie Raymond Bennett and you are also known as Raymond J. Bennett?
A Yes, sir.
· Q And you are the husband of Kerneda C. Bennett and
the father of this child?
A Yes, sh~.
Mr. Fife:
We object to that, if Your Honor please. That is the third
time that question has been asked.
The Court:
I think it is repetitious.·

I

I

I

·Supreme Court of. Appeals of Virginia

78

Raymond J. Bennett, re-called

Mr. Miller:
And I would like to ask, if Your Honor please, how Mr.
Hammer knows that he is the father of this child?
Mr.Hammer:

I take it by the same reason that Mr. Miller is the father
of his child and hasn't denied the paternity.
That is all.
RECROSS EXAMINATION
By Mr. Miller:

a

Q I neglected to ask you, Mr. Bennett, after your wife
returned on October 18, · or thereabouts, did you resume the
normal relationship of husband and wife?
A No, sir.
Q Did you have intercourse with her at all?
A No, sir.
Q In other words, from the time she left in August
page 83 ~ until her death, she was just- merely there in the
home and she went her. way and you went yours;,
is that right?
A Yes, sir.·
Mr. Miller:
That is all.
RE-REDIRECT EXAMINATION
By Mr. Hammer:
Q And that arrangement was made for what purpose?
Mr. Fife:

We object, if Your Honor please. He has stated, under
Mr. Hammer's examination before, as to why it was done.
'rbe Court:
I think that was answered in direct examination.
Mr. Hammer:
All right, sir, it is ~11 right. Stand aside. .

)

'
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(Witness -excused.)
Mr. Conrad:
. If your Honor please, we would like to ask for
ment long enough for Dr. Byers to get up here.

an adjourn-

The Court:
.

.

All right, gentlemen, we will take a recess for five minutes.
(AFTER RECESS)

pag~ 84 ~ F. L. BYERS, .sworn for "the plaintiff.
DIRECT EXAMINATION
, By Mr. Conrad:
Q
A
.Q
City of
A

You are Dr. F. L. Byers?'
Yes, sir.·
Doctor, I believe you are a practicing physician ·in -the
Harrisonburg and also coroner for Rockingham County?
Yes, sir.
Q How l~mg have you been coroner, by the way?
A About .16 yea~s.
Q How long have you been practicing medicine, Doctor?
A Since 1929.
Q Where did you receive your education?
A University of Virginia.
Q That is your pre-med and your medical education
there too?
A Yes, sir.
Q Where have you interned following your graduation from
medic.ine in the University of Virginia?
A Interned in Birmingham and at the University _Hospital.
Q · W.hen did you complete your internship?
A

1931.

Q You have been practicing here since 1931, then?
A I have been practicing here since September or October of 1931. ·

..
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page 85

~

Q You have done a good deal of obstetr~~~~ work,· I
believe, .have you not, Doctor?
A Yes, sir.
.
Q And as coroner has it been your duty to make autopsies
and postmortem examinations?
A That's right.
Q So you have had some experience, a good deal of· experience, in that connection?
. A Yes, sir.
Q Approximately ·how many postmortems or autopsies
have you made since starting your practice of medicine?
A You mean as coroner?
Q All together .
A Well, _I did them for the University Hospital in the
summer of.1927, I reckon, at which time I did something over a
hundred. Since being coroner, however, I don't imagine there
has been more than a dozen. It doesn't average more than one
a year or one every 18 months.
Q .Doctor, I believe that as cor~µer on the night of.January
28, 1947, that you were called in· ·connection with the death of
M1:~. Bennett, Mrs. Kerneda Bennett?
·
··· A Yes, sir.·
· · ·
Q Where dicJ you first see Mrs~ Bennett?
A I saw her in the basement of the h.ospital.
· Q Was she ii:i a wheelchair at that time?
page 86 ~ A Yes, sir.
Q Was she still dressed?
A Yes, sir.
Q Notice whether or not she had on her pants?
·
A She did not have.
'' Q Was ·Mrs. Bennett dead when you first saw her?
A She was.
Q Do you recall approximately what time that was?
A Somewhere in the neighborhood of eight o'clock.
Q Were you called there· by the hospital? : ' ...
A . I w.as called by the hospital. .
. ~; ··.;-, , ·
Q Did you ·make any examination of.· her there at the
hospital to try to determine the cause of her death?
· A Only. superficial inspection.
Q What did y.ou do in order to-wh~t else · A I had her moved into the undertaking establishment
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where a -postmortem examination was done, ·an autopsy.
Q Did you conduct that?
A I did~
· ·Q Anyone else assist you in it?
- A Yes, sir.
Q Who was that?
A Dr. P. S. Hill.
Q I believe he's a practicing physieian and surgeon here in.
·
Harrisonburg, is he· not?
'. page 87 } A That's right.
.
Q Do y~u know. about what time it was when you.
started your postmortem examination?
A Oh;· 9: 30 or 10: 00 o'clock.
Q And that was at the Lindsey Funeral Home?
A ·That's right.
.
Q Doctor, I wjsh you would.tell the jury, in your own way,,
aru:1· make it in language that maybe they can under.stand .and
maybe the lawyers can under.stand, what your findings were
and what you did on that occasion. ·
,
A E~ternal examin~tion revealecl a .small clot ·_of blood in
the. vagina. There was an excoriation of the skin in what we
call the perineum-that's the region ·between the vagina :and
the rectum-just a little scratch, that looked like it might h~ve
bled a little bit. No other ·evidence. ,.of any :extemal injury,
bruises, or what not could be seen. ·
·
Q .May I interrupt you: "could be ,seen". Would the
scratch on ·the perineum hav.e eaus~ the blood inside of the
vagina2
·
A No, sir, this was below that. Then the abdomen wasopened. and all of the organs appeared normal. ·There was no
blood in the abdominal cavity -and··nothing abnormal was .s.een.
I think that's about the time that Dr. Hill arrived. The uterus
was removed intact and opened. It containe,fa fetus in a bag
· of waters of about three months$station a pregnancy
page 88 } of about three months. Inside .of that u.terus was -a
.small amount of blood and one :side of the placema ~
-011e side of the afterbirth-where .it was attached to the. wall
was loosened which apparently explained the blood .that was
found. The ti.ter1:1s and the stomach, the heart, and the lnngs
were removed· and sent to the University Hospital for ·pathological examination.
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Q Doctor, on removing the ·uterus, was there anything that
you .noticed about the uterus, other than what you could see?
A · On opening the uterus, and on the feel of the uterus
before opening, it felt doughy and felt as though it contained
air, and it was our opinion, on opening that uterus, that it did
' contain air.
Q How could .that air have gotten there? in other words,
is the uterus opened or closed?
A' Normally, during a pregnancy, it is closed by a mucus
',
plug.
· ·Q Is it natural for .air to be in there ~nless artifically injected?
A No, sir.
Q I believe that you said you removed the heart and the
lungs and stomach and uterus and sent them to the Department
of .Pathology at the University of Virginia for further microscopic study. When you removed -the heart, was there anything at all abnormal about the heart?
page 89 ~ A Not that we could detect grossly.
Q About the lungs?
A No, sir.
.
Q About the· stomach? ·
A No, sir.
Q You testified that the uterus did have the feel of air
and that there was blood in the uterus?
A That's right.
Q Doctor, in view of the fact that this woman was approximately three months pregnant, could that blood have come
in. there from mensturation?
A. No, si!, I would say not.
Q What, in your opinion, was the cause of this woman's
death?
A An air embolus:
Q Explain to the jury what an air embolus is.
A An air enibolus is air' that circulates in the ~lood stream
and lands in some vital spot, usually in the brain or it is possible
for an embolus-an air embolus or clot, any other embolus-a
blood clot is called an embolus-that might land in the coronary
artery will kill a person. People who drop dead very sudden,
it is due, we say, 'to a heart condition or coronary embolus.
That clot may break off from some clot somewhere else in the
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system and land at. that vital spot and cause them ~udden death.
An. air embolus will do likewise. It may hit a spot
page 90 } in the brain or a spot in the lung and cause sudd~n
.death. Now a .blood clot can .be demonstrated on
'
.opening the vessels; an air embolus cannot; unless you are operating under water. Of course, if you had the patient under
water and OJ!en a vessel and some air came out, you ~ould see
the bubbles. come up. . .,
Q Unless it was possible to make the examination within·
a comparatively short time after the death, even ·that would
not be a positive way,·· in .view of the fact that certain gasses
· -;
would form? · .··., ·
A That's right: · ·.
..
Q As far as a blood clot is concerned, Doctor;· wa~ there·
any occasion what~oever, ··anything that would have cause~ the
blood clot that" you could tell in this woman?'
: •·; . . ' ,; . :
··A · I didn''t quite' understand that. ·
.. ' ... ·,·: ·\. ·
Q Anything about .the brain or about the hea:df
A There was no evidence of any blood clot?
· >A·= No, sir~· :
·,. · : ·
.
:Q. · ·For· wo:ma:ri' 29 years old, tn the absence ,of that~· wotiici
you say.:._have you ever heard of blood clot ·case 6f .tha~ ·sort
without some outside or external evidence of it? ·
:
. : XI No,. sir/ .not ;;unless they had rheumatic heart disease
or some type of thing like t~at.
•
Q -That was :Qot indicated in this case?

i

'a

A; Tliat's 'hght..
p~ge .91 }. G( _Th:en'it was your opinion,
· · -· · ·mea· from a blood _embolism.
·.< . · ; '

·

.

as I understand it, she
What , .
~

A From an air embolus.

·Q ·· Wh~t,.Doct~r,. in yqur opinion, caused the air embolismJ
A. ~tificial i.njectiqn of ~ir into the uterine ~avity.
..
Q
tllat ·artificial injection of air into the uterine cavity,
Doctor, a means used generally in an atteinpt or in the producing
·
of an abortion?
..
.:
,.; .A TtJ.at's my understanding,_ yes, sir.. I mean it is written
up ~ th:e l;>opks a~: one method..
Q :I~. view pf those s~ratche~ which yoµ found, did· or did
.n~t -this ~oman _l1ave the air .injected in an attempted abortion?
A ·That was our opinion; yes, sir.

Is

~
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.. :., Q .That was your opinion. Did you find any loose tissue~
Doctor, or was there a piece of tissue in the cervix?
.-.A· How was that?
..
Q Was there a piece of loose tissue in the cervix?
A 1 believe there was; yes, sir.
Q About what size was that?
A As well as I can recall, that was· described as about the
size of a safety· match stick. It was a long, narrow piece of .
tissue.
~. _. Q That .was off of the A Apparently from the placenta.
page 92· } Q And the placenta, I believe, is what, actually?
A Is the afterbirth. That's what the child· gets its
nourishment from.
.
_-. Q. ·noctor,.your findings were based on.what. you ~w·, what
y~u felt, before the organs w~re removed from· the· womari;s
body, were they not, and a~ ,they '¥:ere ~moved from the woman's
body? · ,·. : ,. :'
·
A Yes, sir.- ·
:.
.,
Q All that you could ·do then with those organs which were
1;en,iqveq \}';lS to ~end the~ to. the University of .Virginia' in a
~o.lu#on, \~hfoli supposedly . preserv~d tl~em? . . '.
.
. . A.~·-Yes, sir. .
..
.·. . ' . . . ' ,; ' .
. .
Q. When those .orga.ns wer~ cut and, sent there, would the
air be let out? · ·
A Would it be.let out? Y~s, -si~.
Q Would there have been anything from those organs
~hich tpey·could _have told .a9.out at the University?
A No, sir, not unless· they.· found some changes in the
tissues that they thought came from air.
. Q In other. w_ords, as I understand you, an examination
while th~ ·organ~. ·are still in the deceased's person and as they
are being remov~d · is the only satisf~ctory way to make an
autopsy?' .
·
.. A-. Yes, sir.
.
Q Doctor, from your knowledge, please 'state whether
-page 93 ~ or not the use of <a. ·-rubber tube; somewhat smaller
than the size of this p~ncil (indicating);,:with· a rubbet
bulb attached, is one method of' inducing air int'6 lthe uterus? .
A I cantt answer that, Mr.: .Conrad. · I don't know; ·fh~*~
never seen any of those instruments. ·
1
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-Q That's not what doctors use, in other words, but it could
be done that way, could it not?·
A Yes, sir.
Q Could it be done with a, r~bber tube and a syringe or
.bulb; say an ear _syringe pushed into the end of the tube and
pumped like that (indicating) into the end of the tube? could
it be done in that manner?
A Well, I don't think you would get much air in with an
ear syringe; it would push it out as fast as it would push it in.
Q Suppose it was a little larger syringe, do you think it
could be done that way?
A ·Yes, I wouldn't see why it couldn't.
Q And it was your opinion, from the examina~ion y~u
made from the organs, both in the wom8:n's body and as they.
were rem~ved, from your feel, from your experience, it was.,·
your opinion that this woman met her death · as the result .o~
an air e:µibolism and that the air embolism was caused by
attempted abortion, was it not?

an·

Mr. Fife:

page 94

~

We object to that. if Your Honor please. _ He's been
over that once.
The Court:

I think you have been over that, Mr. Conrad.
Q Is that still your opinion, Doctor?
Mr. Fife:
We object to that, if Your Honor please.
The Court:
The Court has ruled.
Mr. Conrad:
If they say we have been over this, we asked if that's his

opinion today.
The Court:
They objected and the Court sustained the objection. .
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Mr. Conrad:
.

.

· Your Honor, I'd like to ask him that question:
opinion today.

if it is his

Mr. Fife:
You've asked him.
The· Court:
Ask him if he has changed his opinion.

Q Have you changed your opinion, Doctor?
A

No, sir.

Mr~ Conrad:·
That's all.
~fr. Hammer:

Take the witness.
CROSS EXAMINATION
E'y ·Mr. Fife:

Q Doctor, is that opinion one about which honest doctors
might differ?
A How was that now?
Q I asked whether your opinion is one about which honest
doctors might differ?
page 95 ~ 1A Yes, sir, I think there can be a difference of opin. ion as to your cause there. You have to go on-well,
your elimination of any other cause for death. The fact that
this uterus contained some air; we couldn't demonstrate any air
at any vital spot that caused her death. It is partly supposition
or circumstantial evidence.
·
"
.Q Partly supposition?
A Yes, sir.
Q And, as you say, it is an opinion about which doctors
might hold differences?
A Yes, sir.
· Q So long as the air were in the uterus, it would do no
harm, would it?
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A That's right, unless it would be absorbed into some large
vessel.
Q Did ·-~ou find on. your examination any indication that
it had absorl;>ed -at any location?
A No, sir.
Q You did not?
A We couldn't demonstrate that.
~Q It would, necessarily, from what you said a few moments
ago, it would necessarily require some opening into the circul~tory system, into the blood vessels, that would permit its absorbtion?
·
A Absorbtion of that air; yes, sir..
.
Q As long as it stayed in the uterus, it would do no
page 96 ~ harm? ..
A That's right.
. . ...
Q It has to reach a vital organ, such as the heart, or, the
brain, or the lungs, in order to cause death?
A Yes, sir. In the lungs it wouldn't cause sudden d~ath.
It would cause an -infarcet; ·some infarcets ge~ well, in fact .
.- . Q But it. would have caused sudden de.ath if it affected· th~
brain or heart?·.
A That's right.
Q. Did you take the brain out?
,
A No, sir. ,
Q Did you send the brain to the hospital?
A No, sir..
Q Of coui::se you didn't, you said you didn't. You sent
to the hospital the lungs, the heart, the uterus, and the stomach?
A Yes, sir..
Q I believe the stomach was tied up at both ends so as to
hold the contents?
A Yes, sir.
Q Do you-know whether an examination was made of that
stomach content?
A I understand that there was not.
Q There was not?
page .97 ~ A Dr. Cash said that the fluid would have interfered
. with the testing of that material. However, there's .
a difference of opinion there.
Q You mean the fluid in which the organs were sent from
here to the hospital?
·
0
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A Yes, sir.
Q What was that fluid?
A I couldn't tell you the name of it. It is something that
Mr. Lindsey has that is recognized as ·being the type of fluid.
that your tissue should be put in to send away for pathological
examination.
Q It is a preservative?
A It. is a preservative fluid that would not interfere with
any chemical tests, according to the most recent and latest information.
Q Did you study under Dr. Cash?.
A No, sir.
Q How long after you left the University did he come there? ,
A Oh, Dr.. Cash has been there for probably eight or ten
years.
Q He's a pathologist?
A Yes, sir, pathologist.
Q What is pathology?
A It is a study of diseased organs.
page 98 FQ He has in his department and under his charge
·
the machinery for making microscopic examinations · of the organs, does he not?
A Yes, sir.
Q Dr. Cash has quite a reputation, has he not, as a pathologist?
A Yes, sir, I think Dr. Cash is a very good pathologist.
Q Just why did you send -these organ~ to him?
A -Because that's where the state requires you to send
them. They have a hook-up with all the coroners of the State
of Virginia to do the pathological work.
'Q You mean Dr. Cash does?
A Yes, sir.
Q Is that a method of checking on the coroners' work?
A Well, it is for the coroners' information.·
Q For the coroners' information?
A Yes, sir.
Q So you sent the organs to him for his examination and
for his report to you of such information as he could find?
A _That's right.
Q You called in Dr. Hill?
A Yes, sir.
II.
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Q Is he a surgeon?
A That's right.
Q Was he present when the uterus was removed?
page 99 ~ A Yes, sir.
Q Did he remove it?
A He cut it open; I think I removed it.
Q Do you know whether you were the first doctor who saw
her?
A No, sir.· I think she had been pronounced dead by Pr~
Wright. I won't swear to that but I'm pretty positive.
Q Do you know whether he made any findings as to the
cause of her death?
A No, sir, 1 don't think ·so.
Q Do you know where he saw her?
A At the hospital. .
Q Is he a Harrisonburg physician?
A Yes, sir, he's a surgeon in Harrisonburg.
. Q Have you ever discussed this with him, the cause of.her
death?
4 I can't say yes or no on that; I can't remember; prob~bly
-have.
· Q Did he give you any informatio:q as io what he found
from his first examination or do you remember that?·
A No, ~ir, nothing that I know of.
Q So you weren't the first doctor who saw her after death?
A No, sir.
·
·
Q Do you remember having seen a case of death caused
by air embolism of which that was the certain cause?
page 100 ~ A I didn't quite understand that.
Q Did you ever see a case of death which had certainly been caused by air embolism?
A You mean under similar circumstances?
Q Unde.r any circumstances.
A Have I ever seen a case of death caused by an air embolus?
Q That was certainly caused by air embolus?
A Yes, sir.
Q You have?
A Yes, sir.
· Q How long since?
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A How long ·since ~ have seen a case?
Q Yes. I mean one that there couldn't be any q~estion
about it, not one like that one where there could be a question.
A Oh, maybe it's been a year.
, Q Was there an injury accompanying?
A Was it an injury, you say?·
Q Yes, sir.
A No, sir, it oc~urred during the process of operation.
. Q Well, that sometimes does occur, doesn't it, in opening
the yeins?
A Yes, sir.
Q The air is sucked in.the circulatory system?
page 101 ~ A Yes, sir, and will cause instant·death.
Q On the operating table?
A. Yes, sir.
Q In that instance there wasn't any doubt about the cause
of it?
· A That's right.
. Q It wasn't a case similar to this where there is some
speculation?
A No,. sir, I told you that.
Q I believe that's what you did say, wasn't it? Mr. Miller
just asked me whether you had said you found a vein or artery
cut here. I believe you said you did not?
A No, sir, we didn't see any vein or artery cut. The only
thing I saw, only raw surface, was a corner of the afterbirth
where there was a detachment of a small corner of the after..
birth, which apparently had caused the little bit of bleeding that
was there. How big a vessel that is, the only way you could.
tell that would be by microscopic examination, not with the
na~ed eye.
Q That was in the uterus?
A That was in the uterus.
Q You didn't accord any significance to this little scratch
between the vulva and the rectum?
A No, sir.
I

· Mr. Fife:
I believe that's all, Doctor. Thank you.
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page 102

~

REDIRECT EXAMINATION
By Mr. C~mrad:.

Q Doctor, that little scratch that he refers to actually is
on the outside surface, the skin between the gepital organs and
the rectum?
A Yes, sir.
Q And that blood that you -found .was internally though
inside of the uterus, near the point where you found the scratch?
A There was a- small amount found in the uterus ·.alohg
with this little piece of tissue, and there was a small clot in the
. vagina.
· · Q And that was what you based your conclusions on that
night, you and Dr. Hill.?
A That there had been trauma because of the blood and.
that death resulted from an air embolus because air was found
in the uterine cavity.
Mr. -'Fife:

If Your Honor please, that's repetitious of what he has been
over, exactly. Your Honor has·ruled on it before.
The Court:
I think that's as far as you can go.
Q Doctor, as far as microscopic examination of tissues· is
concerned,- do you know the custom insofar as these microscopic
examinations ~re concerned? do they ·section all of the parts
that are sent to them?
A No, sir, they just take
section out of a spot
page_ 103 ~ here and a spot there.
Q So they may have missed this point?
A The vital spot.
Q Does a negatiye finding in medicine, from the microscopic
examination, ·of value over your positive findings from your
gross examination?
·
A No, sir, it doesn't mean anything. If it was a positive
findings, it would be of some value, and a negative finding is of
no value.
Q · What would you say about the report which Dr. Cash
has filed here? is that a negative finding?
·

a

-
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· A It was a negative finding. It was of no value to me ~s
coroner.
Q Does it convince you that·your diagnosis was ·wrong?
A No, sir, it just wasn't any aid in making the diagnosis.
Q Doctor, ~s far as practicing :medicine is concerned, you
said, in answer to a question a while ago, that it was partly sup_position and was_ based on circumstantial evidence. Please state
to the jury whether or ~ot all analyses in medicine aren't practically based, to a- certain extent, on supposition or circumst~ntial
evidence?
A That's right; on your history, symptoms, and a matter of
opipion.
Q And the only symptoms in this case indicated, did
p~ge 104 ~ they not, that there was nothing wrong with the
heart, the lungs, the stomach, or the brain, but that
there was some injury to the vagina or to the uterus, and on that
you based your finding of an air embolism?
A That's right. The woinan was dead, a young, healthy
individual, three months pregnant; something caused her death.
Q And the_ only indication of what had caused it was what
you found ·by your examination?
A Yes,·sir.
Q And that was an air embolism?
Mr. Fife:
We object, if Your Honor. please. That's the fifth time he's
asked it.
·
1
The Court:
Mr. Conrad, I think i_t is repetitious.
Mr. CoJ!rad:
·Just' one more question then.
_.
- Q· Dr. Wright may have examined this witness before, but
Dr. Wright merely pronounced her dead and made no further. examination?
Mr. Fife:

·We object to that. He said he didn't know what Dr~ W:r;igh~
did~
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Q Did he make an autopsy?
A No, sir.
Q Could an examination, prior to the autopsy, have indi~
cated whether or not there was air in t~e womb, or not?
A No, sir.
·
Mr. Conrad:
I mean in the uterus.
page 105 } Mr. Conrad:
That's all.
RECROSS EXAMINATION

By J.y.[r. Fife:
Q The air, in the uterus, so long as it stays there, wouldn't .have caused her death?
·
A That's right.
Q It might have stayed there indefinitely and not have
caused her death? that's right, isn't it?
A Yes, sir.

Mr. Fife:
That's all.
RE-REDIRECT EXAMINATION_ .

By Mr. Conrad:

Q Doctor, where blood comes out, air can go in; i~n'Lthat
right?
A Yes, sir.
RE-RECROSS EXAMINATION

By Mr. Fife:

Q Doesn't a microscopic examination determine to a certai~ extent where blood comes out and air go in?
. A · You say can microscopic examination df:termine it? No,
sir.·
Q What's the use of a microscopic examiz:iation?

......
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Mr. Hammer:
I object to that.
The Court:
He may answer that.
Mr. Hammer:
We withdraw the objection.
A The purpose of a microscopic examination is just
a matter of routine. -You go to the_ hospital and
you've got a headac];le but they are going to do a urinalysis· on
you anyway.
Q So you send this as a matter of routine; not knowing what
had caused Mrs. Bennett's death, you sent these vital organs
over to the University Hospital that they might do a routine · · A ·see if they could find out anything.
Q And they didn't find out anything more t_han you did?
A No, sir, they didn't find as much as I did.
Q You found air in the uterus and you didn't find anywhere
where the air could have gone into the circulatory system?
A Yes, sir, I did. Yes, sir, I did find where it went in.
Q I understood you to say that you didn't.
A No, sir.
Q Where did you find a punctured vein?
A I told you where I found the raw surface.
Q. Did you find a punctured vein?
A I didn't say whether it was a vein or artery.
Q Did you find a punctured vein? A I found a raw surface where the placenta was attached
and the blo.od goes throug}:i there, which is supposed to be the
entrance of that air.
page 107 ~ Q Did you find a punctured artery?·
A I didn't analyze it whether it was a vein or artery.
Q Did you find a punctured artery?
A There was a raw surface.
Q And a p~nctured artery?
A Yes, sir, a raw surface.
Q Have you been stating that befqre in connection with
this case, that you found a punctured artery, punctured blood
vessel?
page 106

~
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A Nobody asked whether it was a vein or artery.
Q We asked you before whether it was a punctured blood
vessel?
A Not that I know of. It was never expressed that w~y;
no, sir.
Q Then why do you have any doubt about the cause of the
woman's death?
A I don't.
Q You don't?
A No, sir.
Q Why do you think that there should be any doubt about
it?
A I don't have any.
Q Why?
A I say it is perfectly legitimate for somebody else to have
another opinion, but it was my purpose to deter,mine · the cause
.
of death of this woman. I have given it to you. ,Take
. page 108 ~ it or leave it.
Q You gave us your opinion, di~'t you?
A Ye~, sir.
Q And you gave us the opinion that you say is based on
speculation?
.
A No, sir. I say some of it is speculation;
Q Yes, you said it· was speculative.
A Because· I couldn't demonstrate a clot or didn't demonstrate a clot in the artery or in the brain. I just supposed that ,
it was there because I found a place where it could have entered.
Q That, of course, involves speculation?
A Yes, sir.
Mr. Fife: ·
· That's all.
RE-RE-REDIRECT EXAMINATION
By Mr. Conrad:
'Q But your diagnosis also included circumstantial evidence
which you found -
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Mr. Fife:
We object to that, if Your Honor please.
The Court:
He's already stated that. It is repetition.
Mr. Conrad:

That's all. Thank you very much, Doctor.
(The witness stands aside.)
page 109 ~ VIRGINIA EYE, sworn for the plaintiff.
DIRECT EXAMINATION

Br Mr. Hammer:
Q You are Virginia Eye?
A Yes, sir.
Q Where do you live, Miss Eye?
A 95 Grattan Street.
Q What is your occupation?
A Graduate nurse.
Q Where did you graduate from?
A Rockingham Memorial Hospital.
Q Miss Eye, were you on duty at the Rocklngham Memorial
Hospital on th~ night of January 28, 1947?
A Yes, sir.
Q Was a Mrs. Bennett brought there?
.
A Yes, sir, she was.
Q Where did you first see Mrs. Bennett?
A In the hall, in the basement hall, back entrance.
Q Was she in a wheelchair at that time?
A Yes, sir.
Q And that is at the entranceway or ~extreme back of the
hospital where patients are admitted?
A Yes, sir. ·
Q Did you help take her into the hospital from there?
A Well, from there, yes, sir.
page 110 ~ Q And where did you take her to-which room in
the hospital?
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She was taken to the X-ray room in the ~asement.
Were you the first person, or one of the first. persqns,
there at the hospital that night to give her any attention after
she arrived there?
·
A One of the first.
Q You were one· of the first ones?
A -Yes.
Q Miss Eye,. can you tell: us whether or not Mrs. Bennett
was alive or dead when you first examined her or noticed her
there?
·
·
A Well, I can't say to that, b~ing a nurse. A doctor 'says
whet~er or not people. Q Did she give any·.indications of life at that time?
A No, sir.
Q While .she was in the wheelchair, Miss Eye, did you
observe ..the clothes that Mrs. ·Bennett was wearing·?
A ~es, sit.
Q What observations did you make as to what she was ·wearing-how she was dressed?
A She had on a grey and white print dress and white_slip.
Q- Did she have any pants on?
A No, sir.
page 111 ~ Q No· pants. Grey dress and slip and no pants.. Did
· you notice whether or not she had a pocketbook?:A I don't remember ,any.
.
Q You don't remember any pocketbook?
A No, sir.
Q Were you there when Dr. Byers examined her at the
hospital?. ,
.. A No, I wasn't.
,
· Q Were you there when any other doctor-or did ·any
.other doctors there examine her that night?
A Dr. Wright was there but he said it would be Dr. Byers'
case. He didn't do anything.
·
Q Dr. Wright said it would be Dr. Byers' case. Did ·Dr.
Wright do anything-make any examination of this lady there?
A No
A
Q

Mr. ~ammer:
That is all.
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CROSS EXAMINATION
By Mr. Miller:

Q
·A
Q
time?
A

_Didn't Dr. Wright pronounce her dead?
Why, I don't remember that he did.
Were you there when Dr. Wright was there, the whole
_
I was-well, I don't know whether he was back again
or not.
page, 112 ~ Q Who pronounced Mrs. Bennett dead?
A Dr. Byers, I suppose.
Q Did you hear him?
A No, I didn't hear him.
Q Miss Eye, is this, the only girl or lady that you ever saw
brought into the hospital that was not wearing pants?
A Why, I don't know. I don't remember any others.
Q There is nothing unusual about that?

Mr. Miller:
·That is all.
Mr. Hammer:
She 'hasn't answered Mr. Miller's question. Read the question back.
(The last question was read by the reporter.)
A I don't know_.
Q Where were you when D!. Wright saw the patient?
A I was in the basement-I mean right there at the wheelchair.
Q Did you talk to Dr. Byers about the case?
A No, I didn't.
Q And you did not hear Dr. Wright pronounce her dead?
·A Why, I don't remember that I did.
Mr. Miller:
I think that is all.
(Witness excused.)

Francis S. Miller, Com. vs Raymond J. Bennett, Adm'r 99

B. L. Kiser
page _113

~

B. L. KISER, sworn for the plaintiff.
DIRECT EXAMINATION

By Mr. Hammer:

. Q You are B. L. Kiser?
-A Yes, sir.
Q And you are deputy sheriff of Rockingham County?
A Yes, sir.
Q . How long have you been acting in the capacity of deputy
sheriff, 1\/Ir. Kiser?
A Around eight years.
Q And you were deputy sheriff on the night of January 28,
this year; is that correct?
A Yes, sir.
Q On that night, did you go to the home .of. th~ defendant
here, Iva Rodeffer Davis Coffman, at Mt. Crawford?
A I did.
Q About what time in the night was it when you got there?
A It was on the morning of the 29th, aro~d 2:00 or 3:00
o'clock; somethink like that.
Q Vvas that after the death of Mrs. Bennett, which occurred
on that night or the night of the 28th?
A Yes, sir.
Q I believe when you went there that night, you had a
search warrant with you?
page 114 ~ A Yes, sir, we did.
Q Just tell the Court and jury here what you got
there that night.
A I _didn't understand the question.
Q Tell the jury what you found in the Coffman home that
night-what you took from the Coffman home.
·
A Well, we got various articles. I don't know whether I
can remember them all, or remember them all to tell you right
now, but one pertaining-as well as I remember, it was a pattern,
cloth for a dress-material for a dress.
Q Pattern?
A A pattern.
~ Do you have that material and that pattern, Mr. Kiser?
A I think, during the trial of December, it was turned over
to the clerk of the court.
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Q Mr. Kiser, after you had arrived there at that house,
whQin did you talk to there?
A Tfie first person we talked to that night was Mr. Coffman.
Q Will you tell the jury here, with reference to the intersection of the road going to Bridgewater, intersecting in Mt.
Crawford, just where the Coffman home is?
.
A Well, in reference to the intersection to Bridgewater and
Mt. Crawford depot, it is on the left-hand side going
page 115 ~ south. It is the -third or fourth house to the left.
Q Third or fourth on the left going towards Staun-·
ton, going south? .
A. Yes, sir.
Q Who let you in the home that night?
A Mr. Coffman.
Q When did you see Mrs. Coffman?-how long ·after you
had been in there?
A Possibly four or five minutes- after we were admitted by
Mr. Coffman.

. Q Where was she when she came in the room? what room
did she come out of?
A She come out of a room which I call a bedroom-bed
in that room.,_ I think she was in b~d.
Q You were in the living room when you first saw her?
A Yes, sir.
Q Did Mrs. Coffman make any statements to you that
night when you went into the room or talked to her there and
told her you had a warrant?
·
A Yes, sir. I think the sheriff advised her that we had a
-search warrant to search the property for-I think at that time
he mentioned-any instrument that could be used in an abortion
operation. ·
_ Q What did Mrs. Coffman tell you at that time? what
· statements·did she make to you?
page 116 ~ A Well, we asked her-I think at that · time the
· sheriff advised her that-asked her-I think the ·first
thing was we asked her whether there had been two ladies to
visit her on the night· 9f the 28th and she said that there had.
And the sheriff, I think, advised her that one of those women ·
was dead when she was_admitted to the hospital. We asked her

I- .
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then if she knew either one of them and she said that she knew
,Mrs. Davis but the other woman she didn't know.
Q Did you all then ask her about the purpose of their yisit
or what they had come there for?
.
A Yes, we did. · We asked her .what the purpose of tp.e
visit there-whether it was a friendly visit or what mig~t have
been the purpose of the visit. And ,she said that she had come
there to have a dress made.
·
Q Did she tell you which one had come there to have that
dress made?
,
A The one whom she didn't know.
Q Then did she make any statement. as to what happened
there? did you all ask her what happened there in the home,
if anything?
A Yes, sir. She said that when these two women were
admitted to her home by Mr.. Coffman, her husband, she was in
the kitchen. And he advised her to-come to the kitchen ,·and
advised her there was two women out to see her. And she went
out to talk to these, two women, and she talked to them a little
· ·
· while and the one she didn't know said she didn't
page 117 } feel very good, wanted to ·know if she had a bathroom. She told her, no, she didn't have a bathroom
but she had a bucket in the bedroom that she might be able to
use, if that would be sufficient.
Q All right.
,
A Mrs. Coffman then stated that sh~ took this lady in the
bedroom and when she·got in there she set down on the vanity
chair, I believe, or stool, in the bedroom, said that shE! didn't
feel very well. She asked Mrs. Coffman then to get her a glass
of water and she said she went to the kitchen to get a glass of
water, and she returned and she took two pills out of her pocketbook.
Q How many pills?
A Two.
Q Two pills.
A An~ with the water taken these pills. In a short while
after taking these pills, she fainted, or collapsed, or fell over on
the floor. And she then stated that she went out into the livil)g
room where Mrs. Davis was and told her that her friend had
fainted in the bedroom. And she went on to the kitchen and ·
got some water and -put it on her face and tried to revive her,
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but she couldn't revive her. Then Mrs. Davis, I believe-Mrs.
Coffman asked Mrs. Davis to go get the taxi cab driver to come
in and get her and take her to the hospital So she brought in
the taxi cab driver and they went in and he picked
page 118 ~ the woman up :who she didn't know and they carried
her out into the taxi. .And on the way out there,
while she was being put in the car, she said she was groaning as
though she were in pretty bad pain. And she told them they
had better take her straight on to the hospital.
Q Did I understand you to say, Mr. Kiser, that Mrs. Coffman stated Mrs. Bennett was a stranger to her and she had never
seen her before?
A Yes, sir. Well, I don't know about whether she had
seen her before but she said she didn't know her, didn't know
who she was.
Q On that occasion, ·did she-or did she on that night ever
deny that they had ever been to that house before?
A No, sir. Later on, in questioning her, after we did some
searching there, I asked her directly whether these two women
hadn't been to her home before and she stated that they had,
about two weeks prior. ·
, Q Stated they had been there about two week~ before that
time?·
A Yes, sir. ·
Q How long after was 1t that she told you that they had
been there before?-was it after you had first asked about them
being there in the beginning?
A •Oh, I don't know. I couldn't tell exactly. It's ·been
quite.a while ago. Possibly 20 or 30 minutes. We did
page 119 ~ quite a bit of searching there.
Q And she told you they had been there about two
weeks before; is that right?
. A Yes, sir.
Q And did she say they came there to make a dress or have
a dress made?
A Yes. ~ asked her what was the purpose of that visit?
and she said that's when they brought the material to have this
dress made. That's th~ woman she didn't know. And then I
asked her what was the purpose of the last visit-visit last
night-and she said to try on a dress. And I asked to see the
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dress and then she stated that she hadn't started to make the
dress yet.
Q That she hadn't· started to make th~ dress yet. Is this
the material. and the pattern, Mr. Kiser, (handed to witness)
that you got from the Coffman home that night?
A Yes, sir, that looks like the material. I think that's it, sir.
Q Will you read the pattern and show what the size of t~e
bust is, and hip size-the size pattern that is?
A Size of the pattern: bust 40, hip 43. ,
Q You mean the bust is 40 and the-what is it?
A Hip 43 .
. Q And the hip 43?
A Yes, sir.
,
page 120 ~ Q .43 _inches around the hips and 40 inches around
the bust; is that correct?
A Yes, sir.
Q And that. is the material you found there that night?
A Yes,.sir.
Q Did she state that was the material and the pattern that
they had brought there?
A Yes, sir, that is correct.
Q She told you that they had brought that pattern along
for the dress?
A Yes, sir._
Mr. Hammer:
If Your Honor please, I believe we would like to. offer this
pattern and the material in evidence for the purpose of examination, marked Plaintiff Exhibit 2 and 3. I realize it has been
introduced in evidence in another case as evidence in another
court.

The Co~rt:
It. may be marked as evidence in this case but it is already
in ~his court as an exhibit in another case.

Mr. Hammer:
Mark it for evidence in this case and we'c;l like to so introduce it.

10~·. ·

SupFeme· C0uirt of Appeals of' v_irginia

B. L. Kiser
Mr..Miller:

It is perfectly all right with us, Your Honor.
(The articles, being bound together, were received in
evidence - as Plaintiff Exhibit.
2.)
.

.

-

~

Q Did Mrs. Coffman tell you whether or not she
had made any arrangements for Mrs. Bennett, when
she brought the dress material there two weeks before, as to
when the dress was to be done?
A I don't recall that she did.
Q Did you see any signs, or evidence, O?'.' indications· of
sewing or dressmaking around the home, the quarters there,
·
while you were making your search of the premises?
A Well, not very much. · I would say just about as much
as you would find in an average home. There was a sewing
machine in t}:te kitchen.
Q Sewfng machine in the kitchen. Was any work being
done that you noticed-any material out to be worked on?
A No sewing that I noticed there.
Q Were there any fittings there-dresses cut out-for other
persons that you know?
A No, sir.

page 121

Mr. Fife:
Didn't he say it was 3: 00 o'clock in the morning?
Q1 And you say you were there what time in the morning?
A Oh, I don't r~call-2: 30 or 3: 00 o'clock, somewhere along
there. 2: 00 to 3·: 00 at a rough guess, I would say.
Q Were there any further statements made there that night
by Mrs. Coffman that yoµ remember?
- A Not.
page. 122 ~ Q I'll ask you this. Did you or did you not discuss
wittJ. her the customary· charges for making dresses? ,
A I did, sir.
·
·
Q What did she say about it?
A I asked her whether she had been making any dresses
or doing any sewing for the public, or any people, and she said
that she had. And I asked her to give me the name of some _
that she had, that she_ had did some sewing for, and she said

Francis S. Miller, Com. vs Raymond J. Bennett, Adm'r 105
-B. L. Kiser

that she didn't recall of any right then, she hadn't did any
recently.
Q Did-you ask her about the prices?
A I ask~d her whether she could give me her charges for
the price of making a dress. She said that she couldn't -right,
then. And I asked her whether she could give me the average
price of what you would charge to make a dress, or average
dress, and she didn't give me no reply to that.
Q She had indicated to you, prior to this, I b~lieve- she
stated that Mrs. Bennett had taken some pills; is that correct?
A Yes, sir.
Q Did she d~scribe those pills to you on that occasion?
A Yes, sir, at her residence. She said there was two whi.te
pills. Later, after she was brought into. Harrisonburg-I think,
possibly, it was in our office-Se_rgeant Norvelle of the city police
was questioning her, and I noticed she called them
page 123 ~ pink pills once and yellow pills.
Q That was right after you all had cautioned her
out there?
· A Yes, sir.
Q She first had the~ as whit~ pills, and pink pills, and
yellow pills-is that correct?-when Mr. Noryelle was talking
to her?
A Yes, sir.
Q Mr. Kiser, please state whether or-11,ot, on the morning of
the 29th, you received from Raymond Bennett-this plaintiff
back here-a pocketbook or a woman's purse?
A I did, sir.
Q Is this the pocketbook that you refer to (handed to the
witness)?
. A Yes, sir.
Q Did you examine the contents of that pocketbook when
you received it from Mr. Bennett?
A Roughly; yes, sir.
Q Have you examined it since that time?
A Sometime in December, during the other trial.
Q At this time, Mr. Kiser, will you please examine the.
contents and tell the jury just what is in it?
· A Well, I have here a scarf, which has a pair of ladies
pants, I believe, tied up in it. It seems to be in -the same con- ·
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dition it was when I observed it.- I have here a small
bottle which contains, I believe, some white pills.
It seems to be -a prescription by Dr. Armentrout
from Peoples Drug Store.
·
Q _What is the number of that prescription?
A The number is 222488.
Q And the date?
A Mrs. -Bennett, 12/12/46, December 12, '46.
Q Are there any directions on that bottle?
A Yes, sir: "One three times a day after meals."
Q Is there anything further in the.pocketbook, Mr. Kiser?
A "Y::es, there's a pocketbook which has some money in. I
believe the same amount that was in it when I got it from Mr.
Bennett.
page 124

~

Mr.Fife:
Is that a red pocketbook?
The Witness:
Yes, sir, I believe you would call it red.
A (Con'd)_ And it has a powder puff and a letter here addressed to Mrs. Raymond Bennett.
Q Has that pocketbook and its contents, Mr. Kiser, remaineq. in your possession up until the trial of December?
A Yes, sir. It was in the custody of the sheriff's office,
placed in the Rockingham County jail under lock.
Q And from that time on it has peen in the custody of the
court; is that correct?_
page 125 ~ A So far as I know; yes, sir.
Mr. Hammer:
We desire, if Your Honor please, to offer the pocketbook and
its entire contents into evidence.
The Court:
It m~y be received and marked.

(Received in evidence as Plaintiff Exhibit 3.)
Mr. Fife:
That includes the red pocketbook?
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Mr. Hammer:
That includes the red billfold.
Mr. Fife:
Red pocketbook.
Q Is that a red pocketbook or billfold?
A I would call it a red pocketbook or billfold.
Mr. Fife:
Let us see it, please, sir.
(Handed to the defepdant's counsel.)
The Court:
The Court is. admitting the handbag with contents.
Mr. Fife:
We would like for the jury to examine the red pocketbook
and_ determine whether it is a pocketbook or billfold.
Mr. Hammer:
We would like for the jury to examine the pocketbook and·.
all of its contents.
(The exhibit was handed to the jury.)
Q Mrs. Coffman, of course, denied that she had ever performed any abortion or attempted any abortion upon Mrs. Ben;.
nett that night?
A Yes, ·she did:
page 126 ~ Mr. Hammer:
Take the witness.
CROSS EXAMINATION
By Mr. Miller:
Q Mr. Kiser, you, of course, do not know whether this pocketbook and its contents has any significance at all in this trial
yourself, do you?
·
A· No, sir.
Q You never saw it until Mr. Bennett, the plaintiff here,
brought it to you the n~xt day and gave it to you?
A Well, I went to him and got it.
Q You went to him and got· it?
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A Yes, sir.
Q Where did he get it from when he handed it to you?
A I'm not positive. I think a~ his residence.
Q Do you know where it was in the residence·when youA No, sir, he brought it out to me. I was admitted to his
home and he, I believe, stepped in another room and brought it
out in that condition.
Q So all you know about this pocketbook is that Mr. Bennett here handed it to you and said that was Ms wife's pocketbook?
.
·
A Yes, he said that's_the pocketbook. And I asked him
whether he had looked in it, or whether he taken anything out,
and he said, no, sir, it is just like he had gotten it.
Q Of course, as to whether that is true, or not, you
page 127 ~ do not know?
A· No, sir.
Q You say there was a sewing machine in the home?
A Yes; sir.
Q ·And the dress goods and pattern were found at the sew- _
ing machine?
A This particular pattern here, I think Mrs. Coffman got
it off of the sewing machine and handed it to us when she said
that was. the material that they brought.
Q You mean. the pattern and the material she picked up
off the sewing machine?
.
A Yes, sir, the pattern was inside of the material, just stuck
inside there.
Q You found a little sewing basket there too, did you not?
A I believe there were one there.
Q And there was some crocheting, or knitt~ng, or whatever
it is that women call it-needlework in that?
A I believe I recall of some needlework there.
Q Did you see a slop jar?
•
A I saw a bucket.
Q In the bedroom?
A I imagine you call it a slop jar.
Q In the bedroom?
A Yes, sir.
page 128 ~ Q Did you see a_ vanity and vanity seat, or whatever they call it?
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Yes, sir.
Q -where was that with reference to the door leading into
that room?
A Let's see. You go in a door east. It was to the left of
· the door entering the bedroom.
Q Right close to the door, I believe?
A Yes, sir.
.
Q You, of course, cannot state. under your oath here,
you wouldn't as an officer, that the articles in this pocketbook
were or were not in there on the evening before, can you?
A No, sir, that I don't know.
Q The only link is Mr. Bennett, the plaintiff, hiJ;nself?
A Yes, sir.

ana

Mr. Miller:
That is all, sir.
(Witness excused.)
Mr. Hammer:
Irene Davis.
IRENE DAVIS, sworn for the plaintiff.
DIRECT. EXAMINATION
By Mr. Hammer:
~

Q You are Irene Davis?
A Yes, sir.
'
Q How old are you, Mrs. Davis?
A 34..
Q Where do you live?
A 22 West Water Street.
,Q You are employed at Friddle's Restaurant?
A Yes, sir.
Q I believe that is now owned and operated under the;
name of "Holsinger"?
A That's correct.
Q Mr. Klingstein does not own it?
A That's right.

page 129
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Q How long have you worked there?
A Off and on for about eight or nine years.
Q Are you married or ·single?
A Well, I'm divorced now.
Q Mrs. Davis, are you acquainted or were you acquainted
with Kerneda Bennett?
A Yes, sir.
Q How well did you know her? were you all close friends
or not?
A Well, not close friends. We had worked together, knew
one another fairly well.
·Q And it is true, is it not, that occasionally she
, page 130 ~ worked in the same restaurant that you were ememployed and where her husband was employed?
A That's right, sir.
Q You· saw her right frequently?
A Yes, sir.
Q Mrs. Davis, do you know the defendant here, Mrs. Coffman?
A Yes, sir.
Q How long have you known her?
A Well, a little over a year.
Q Little over a year?
A Yes, sir.
Q Irene, did you and Mrs. Bennett ·ever-or did you ever ·
, accompany Mrs. Bennett to the home of the defendant, Mrs.
Coffman?
A Yes, sir.
Q When wa~ the first time, as nearly as you can tell the
jury, that you went with Mrs. Bennett to the home of Mrsl
Coffman?
,.
A .Well, I don't know the exact date but it was right around
the middle of January.
Q Right around the middle of January?
, A Yes, sir.
Q What year-1947?
A Yes, sir.
page 131 ~ Q How did you and Mrs. Bennett happen to go
there together at that time?
.
A Well, Mrs. Bennett had come to me and told me she was

'
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pregnant and she knew that I knew Mrs. Coffman and she asked
me to go out there with her.
I
· Q Did you, at Mrs. Bennett's request, then make arrangements to go to Mrs. Coffman's?
A I did, sir.
Q Did you all go there?
A We did, sir.
Q Did you talk to Mrs. Coffman yourself, or did someone
else talk to her for you?
A I talked to her on the telephone.
Q What did you tell her over the telephone?
A I told her I had a friend that was in trouble and I
asked her if she would help her out. She said she would. And
we made the arrangements to come out there, and I do~'t remember whether it was the first night or a couple nights later.
· Q That was the first time that you went out?
A Yes, sir.
Q Then -when you left the home, what was said at that
time? was there anything said?
A Mrs. Coffman told her. if nothing happened within 14
days to come back. ·
·
page 132 ~ Q Now the first time that you were out there, where
did Mrs. Bennett go?
A They went into the bedroom.
Q In the bedroom? .
R Yes, sir.
Q Did 'they go in together?
R Yes, sir..
Q Was the door left open or closed?
A Closed.
Q That door w_as closed?
A Yes, sir.
Q How long were they there in the room together?
A Oh, I'd say 15 or 20 minutes.
Q Just about 15 or 20 minutes?
A Something like that.
Q Then you came on back and came back to town; is that
correct?
·
A Yes, sir.
Q How did you get out there and back on the first occasion?
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A In a taxi cab.
Q Did you take any dress material or anything with you on
that occasion?
A No, sir.
Q Was there anything said to you (?n that first trip,
page 133 ~ after you got to the Coffman home, about a dress or
dress materials?
A Well, it was mentioned if anyone wanted to know what
we were doing out there, we were supposed to have been having
. .a dress made..
Q At whose suggestion was that?
A Well, that" had been Mrs. Coffman's suggestion before
that.
Q By the way, how big a woman was Kerneda Bennett?
A She was about my size.
Q Would a size 40 bust and 43 waist fit Mrs. Bennett?
A No, sir.
Q Would not come close to it, would it?
A No, sir.
Q Did Mrs. Bennett ever t~ke any pattern for any dresses
out there that you know of?
A I never saw any._
Q All right, you got there on the first occasion and you
came back to Harrisonburg; is that correct?
A Yes, sir.
·
Q And, as I understand you~ when you left Mrs. Coffman,
she suggested that if it didn't work within 14 days you were to
call back, and mentioned that you had been there, or that you
had been out there to have a dress fitted, is that correct?
A Well, she just said if nothing happened within 14
page 134 ~ days to come back.· And then when nothing had
· · happened in 14 days, Mrs. Bennett came to me again
and asked me to call Mrs. Coffman.
Q What about the dr«::ss ~aterial or the dress? what was
said about that?
A When I called Mrs. Coffman, I told her who I was and
I told her the friend that I had been out there with before wished
to come backand she said,."Come on back then," and asked when
we could come back. And I believe-I'm not sure, but I believe it
was the next night or the second night we went back.
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Q On that afternoon of January 28, on the last trip out there
with Mrs. Bennett, did she appear to be in good health?
A Yes, sir.
Q Was she complaining? or did she appear despondent?
or did she indicate that she might take her own life?
A No, sir.
Q When you got to Mt. Crawford, what did you do?
A We went in the house again, same as the first time. They
went into the bedroom; closed the door.
Q Was the door closed?
· A Yes, sir.
· Q If Mrs. Coffman testified at that time that the door
page 135 ~ was open all of the time she was in the bedroom, was
she wrong or right about that?
A The door was closed. Definitely.
Q Did you an sit down in the living room for a few seco:nds
there? for a short while before A Mrs. Bennett and I did.
Q. What was said there at that time?
A Mrs. Coffman Mr. Miller:
If Ypur Honor._plE:ase, she cannot quote Mrs. Bennett.
The Court:
Not unless the defendant was present.
Q Who let you in the house?
A A man.
Q And you all sit down?
A Yes, sir.
Q Then did Mrs. Coffman come in?
A She came from another room but it wasn't th~ bedroo?I?that she went into,
_
Q Was there anything said about a taxi, or anything?
A Yes, sir.
Q Mi's. Coffman was present -at that time?
A Yes, sir.
Q Tell the jury what was said there at that time.
A Well, she asked how we came out, and we said, "In a
.
taxi," and she said, "Well, you don't want to keep a
page 136 ~ taxi waiting, we had better get this done:" Mrs ..
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Bennett got up then and they went into the bedroom.
Q "We had better get this do~e." By that, was Mrs. Coffman referring to the fitting of a dress?
Mr. Fife:
We object to that.
The Court:

I do not think it is properly formed, Mr. Hammer.
Mr. Hammer:
We withdraw it.
Q State to the jury, if you know, what she was referring to
at that time?
Mr. Miller:
If Your Honor please, we object to that. How can the witnett possibly know what she was referring to?-she didn't
name it. ·

The Court:
I think that is a good question. The witness can answer, if
she knows.
.
A Well, she was referring to what we went out the"re for.
Q What had you gone there for?
A She was to help Mrs. Bennett out of this trouble. Mrs.
Bennett was pregnant and she had gone out there to get Q Do you know whether or not Mrs. Bennett had paid her
any money, prior to that time, or not?
A I couldn't say. I hadn't seen no money at all.
Q You don't know whether any money was passed?
'A No, sir, I do not.
page 137 ~ Q As I understand you, after Mrs. Coffman asked
about a taxi cab, and said' "We had better get this
over with in a hurry", they went on in the bedroom?
A Yes, sir.
Q And closed the door?
A Yes, sir.
Q Where were you?
A I was in the living room.
Q Where were you sitting in the living room?
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A I was ~itting·near the middle of the .floor..
9 All right. Approximately how long were they in the
room before the door was next opened?
A Well, I imagine 10 or 12 minutes-something like thatmaybe 15~
Q Who opened the door for you?
A Mrs. Coffman opened the door.Q When she opened the door, what was said?
A She says, "Come here," says, "This woman has fainted."
And I got up and went in there and Mrs. Bennett was on the
flqor.
Q How was Mrs. Bennett laying?
A She was laying with her head toward the door, alongside
1
of the bed.
Q Had you heard any noise in the bedroom before Mrs.
Coffman called you?
A Well, I thought I heard something fall and some
page 138 ~ stirring around, moving around in there.
Q Was that before or after this fall that you heard
some stirring around?
A After.
Q When you got in there, Mrs. Coffman was-Mrs. Bennett
was lying beside the foot of the bed?
A Yes,. sir.
Q How was her dress?
A Well, it was pretty straight.
Q Pretty straightened out by that time?
A Yes, sir.·
Q Did she have her shoes on at that time?
A No, sir, her shoes was off.
Q Where were they?
A Setting by the bed.
. Q Did they look like they had just been kicked off helterskelter?
A No, they looked like they had been taken off and set
down very carefully.
Q Then she came and told you that this woman had fainted,
something was wrong, and you went in and found her in this
position?
A That's right.

1
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Q Was there anything stated at that time about calling a
doctor?
page 139 ~ A w_ell, t said something about calling a doctor ·orcalling the doctor, .and she said, "No, don't call the
doctor." And I said, "Well, I'll have to call her husb,and," and
I asked where .the telephone was and she said, "No, don.'t call
anybody," said "Get her away from here," says, "You had better
get her to the hospital."
Q "Get her away from here. You had better get her to
the hospital." All right, what did you do then?
A I went out and asked the taxi driver to come in and help
~~~~~~

.

Q All right.
A I asked Mrs. Coff~an if she would go with me to the
hospital and she says, "I'll follow in my car."
Q Says, "I'll follow in my car." About what ·time was it,
Irene, when you got to the hospital?
A Well, I think it was around 8: 00, or a little past 8: 00
o'clock.
Q Did Mrs. Coffman ever come to the hospital?
A I never did see her.
Q Who had Mrs. Bennett's pocketbook? and who had her
shoes when you left the Coffman home?
A Mrs. Coffman picked them up and handed them to me
and I carried them out to the taxi.
· Q The shoes and ·the pocketbook?
·
A Yes, sir.
page 140 ~ Q Is this the pocketbook that was handed to you?
A Yes, sir.
Q Is that Mrs. Bennett's pocketbook?
A I would say it is.
Q To whom did you turn it over?
A Mr. Bennett.
Q Where?
A At the hospital.
Q. Did you open the pocketbook and look in it?
A I didn't look in it, I ope~ed it and put the kerchief where
had been around Mrs. Bennett's head, and Mrs. Coffman handed
it to me after we got out and started getting in the cab. -She
handed it to me and I opened the pocketbook and put it in there.
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Q You never opened the kerchief at all?
A No, sir.
Q You _mean by the kerchief-is that the kerchief that you
refer to ( exhibiting) ?
A It looks like it, sir.
Q. Just in that position?
A Yes, sir.
Q. At that time, were the pants rolled up in it?
A I don't know, I couldn't-it was dark and I didn't see what
was in it.
Q When you went into the room, was Mrs. Bennett
page 141 } making any noise at all? Talking?
A Well, she was groaning. some.
Q Groaning a little bit?
A Yes, sir;
Q And then· you called, I believe, the cab driver, Monroe
Fristoe, and took her out to the cab?
A Yes, sir.
Q Did she make any more noises of any other indications of
life after that time?
·
A Maybe just after she was in the cab. Not much mor~. at.
all.
.
Q Did she ever say anything that you could understand?
A No, sir.
Q And then, I believe, on the way to Harri~onburg you. had
the driver stop at the Pure Village and you called Mr. Bennett to
1
meet you at the hospital?
A That's right, sir.
Q Mrs. Davis, after that night, I believe the officers questioned you, did they not?
A Yes, sir.
Q And you told the authorities what had occurred there
and the entire story?
.
A Yes, sir.
Q Tell the jury whether or not Mrs. Coffman contacted you
in regards to the story that you had told the Common.,.
page 142 } wealth's Attorney.
A. Yes, she did.
Q What did she want you to do, or ask you to do?
A Well, she told me it looked to her like I was in it as deep
as she was because I had made the arrangements and she thought
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we should both stick together, and that she would pay all lawyer
fees and it wouldn't cost me anything.
Q Where was that statement made?
A In my .apartment.
Q Were you alone with her at that time?
A. No, there was another lady with her but I don't remember the lady's name. She introduced us but I don't remember the
lady's name.
Q Had she tried to contact you before that time at your
apartment or iiot?
A Well, she had called me on the telephone a couple times
to the restaurant and she had told a couple peop~e that she wanted.
to see me.
Mr. Fife:

We object·to that unless this witness knows it of her own
knowledge.
The Court:
It js a good objection.

Q Did you ever talk ·to her personally on the telephone any- ,
thing before this time?
A No, sir.
Q How long after Mrs. Bennett's death was it before
page 143 ~ Mrs. Coffman t~lked to you over at yo~r apartment?
A I don'.t remember exactly but I believe it must
have been a couple weeks.
Q About two weeks before she came around to see what you
told the officers?
·
A Yes, sir.
Q Irene, as you·and Mr. Fristoe were putting Mrs. Bennett
in the car at Mt. Crawford, did Mrs. Coffman make any statements as to where you had been that night?
A She says, "Remember, you all have been to-" I think"Mt. Sidney." It was Mount something, but I think it was Mt.
Sidney. It wasn't Mt. Crawford.
Q Irene, I want _to ask you to tell this jury, frankly and
honestly, have you ever submitted to an abortion? ,
A Yes, sir.
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M.r. Miller:
All right, if Your Honor please Mr. Hammer:

r asked her whether she had ever submitted to an abortion
and she said, "Yes, sir."
Q Tell ~his jury whether or not you ever submitted to an
abortion at the hands of Iva Rodeffer Davis Coffman between
Thanksgiving of 1946 and January of 1947.
A Yes, sir.
Mr. Fife:
Yes, sir.
The Court:
Do not answer it.
Mr. Fife:
We object, if Your Honor please.
page 144

~

The Court:
Do you want to be heard on it?

Mr~ Fife:
Yes, sir.
(Thereupon, the Court and counsel retired to chambers.)
(IN CH:AMBERS)
Mr. Fife:
We object to the question and answer that it undertakes to
elicit because it is an effort to impeach Mrs. Coffman on a collateral matter, and Mr. Hammer was warned that he was going
into a collateral matter. As a matter of fact, we might have made
an objection at the time to the question but it seemed rather captious and I thought it was the proper time to raise it when he
undertook to impeach the witness on these collateral matters.
(Argument omitted.)
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The Court:
The opinion of the Court is that the weight of authority is
that it may be admitted when it comes within the exception of
intent, motive, plan, or purpose. And, definitely, if it is conspiracy, it would be in that exception. Under the circumstances,
Mrs. Coffman having been on the stand, she not only denied the
act, but she has attempted to explain the purpose of that visit.
She said that Mrs. Davis made the arrangements for that visit.
I think it is material to show the purpose for which she went
to that house on the night of the 28th, which is n·ot denied, ~nd
the previous trip; which is only denied insofar as the
page 145 ~ date of that trip. I know Mr. Fife and Mr. Miller
want to put in an exception.
Mr. Fife:
When you_ rule on it.
The Court:
I am ruling now.
Mr~.Fife:
We except for the. reasons assigned. ,
(All parties returned to the court room and the examina._
ti~n was. resumed.)
Mr. Hammer:
Mr.. Lee, will you read back the question, please, sir,· to the
witness.
(The last question and answer were read by the reporter.)
By Mr. Hammer:
Q Your answer is "yes, sir"?
A Yes, sir.
Q Will you describe to this jury, Mrs. Davis, please-when
was that she performed it?
·
A It was between Thanksgiving and Christmas. I don't
know exactly the date.
Q Who performed it?
A Mrs. Coffman.
Q Where was this operation performed?
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Q
A
Q

In her home.
In what room of her homer
Her bedroom.
Was that in the same bedroom. that she had taken Mrs.
Bennett to?.
page 146 ~ A It was, sir.
Q Describe to the jury, please, just how she per.. formed that operation, what she used to perform that operation.
A Well, she used a little tube, I think about half the size
of a lead pencil, and then she had a little something like an ear
syringe-an infant syringe-which she held to the end of· that
tube and inserted air.
Q Did you furnish that material to perform this operation
upon yourself or was that there in the home?
A I furnished nothing. It was there.
Q How did you happen to go out there? who made arrangements for you to go to the Coffman home?
A Goldie Simmers.
Q Goldie Simmers made arrangements to take you there?
A .Yes, sir.
Q Had ;YOU talked to Mrs. Cp:ffman first before that?
A No, sir, I hadn't.
Q How much did you pay? or did you pay Mrs. Coffman
any money?
A Yes, sir, I paid her $50.00.
Q You paid her $50.00_ for the operation?
A Yes, sir.
Q And did you or did you not make arrangements with her
to take Mrs~ Bennett and perform the same operation?
page 147 ~ A I did, sir.
Q Was there .any discussion about the amount that
Mrs. Bennett was to pay her?
A Not to me.
· Q Was there anything said about sewing, or a dress, or
niaking a dress for Mrs. Bennett?
A Well, we were told if anyone questioned our being there
that we was to say we were having sewing done.
Q _How about when. Mrs. Simmers took you there, what
was your set-up?
A The same thing.
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Q In other words, if you were to go back, you were to see
about a dress again?
•
A Yes, sir.
Q Did you ever have her do any sewing for you?
·
A No, sir.
Q And you, as I understand it, turned the pocketbook and
shoes over_to Mr. Bennett that night?
A Yes, sir.
Q To your knowledge, please tell this jury whether or not
Mrs. B~nnett ever owned a red pocketbook.
A Not to my knowledge.
Q Did she have a red pocketbook out there that night?
A I didn't see any red one. All I saw was the black one
that you have there.
page 148 ~ Q How did you contact Mrs. Coffman and make
arrangements for this visit?
A I called her on the telephone.
Q What did you tell her at that time?

Mr. Fife:
We object, if Your Honor please. He has been over that
twice. We object because of repetition. He started out by ask·:ng this witness that.
The Court:
If he asked that before, I did not get it.

Mr. Fife:
She has already testified from the witness stand that she
told Mrs. Coffman over the telephone when she called that she
had a friend in trouble and she wanted her to help her.
The Court:
It is repetitious. Objection sustained.
Q And the arrangements for you to go were made by Goldie
Simmers; is that correct?
A Yes, sir.

Mr. Hammer:
Take the witness.
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CROSS EXAMINATION
By Mr. Fife:

Q
A
Q
A
Q

Mrs. Davis, whatis your age?
34.
You have ·been divorced since we were here in December?
Yes, sir.
Why did you want to get rid of an unborn child?

Mr. Hammer:
We object to t~at: why she wanted to is not material_.
page 149 ~ The Court:
I think it is legitimate cross· examination, in view
of.her testimony.
Mr.·iiammer:
All right, sir. We note an exception.
A Well, I didn't feel like I could afford to have the child.
I was working and I had three to support. I didn't feel like I
could afford to support another one.
Q And this was in sometime between Thanksgiving and
Christmas of 1947,
it?
A '46.
Q 1946. How far advanced was your child-unborn child?.
A Abou~ four months, I think.
Q How long had it been since you had lived with your bus.band at that time?
A Well, it haµ been quite a few years.
Q Quite a few years. So you found yourself in an embarrassing position, about to give birth to an illegitimate .child; is .
that correct?
A Yes, sir.
Q. And you decided that you wanted to.get rid of that child;
that's co:r:rect, is it?
A Yes, sir.
Q Do you know Lillian Mccurdy?
A No, sir; I do not.
Q. Did you ever know a person by that name?
page 120 ~ A No sir.
Q What was Mrs. Bennett's situation at the time she

was
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-- wanted to get rid of an unborn child? Was she living with her
husband?
A Well, she was at the time.
Q -Had she been living with him?
A Well, she had .been separated for a while but had gone
back together, I think.
Q This child that she was pregnant with was by some other
man?
A· I couldn't say that. I don't know that.
Q Didn't she confide in you about that?
A No, sir, she didn't.
Q Did she seem to be disturbed about it?
Q Well, she was disturbed about her condition. She didn't
tell me why.
.
Q In what way was she disturbed about her c~ndition?
A Well, she just said she didn't feel like she wanted to have
the child.
Q Why?
A She didn't say why.
Q Did you guess why?
A No.
Q What did you think ~as the reason?
Mr. Hammer:
We object to that.
page 151 ~Mr.Fife:
I think I have a right, if Your Honor please, to ask this·
witness on cross examination-this is cross examination now-to
ask this witness what her ·reaction was to it and what inquiry she
made,. what information she elicited.

The Court:
I will p.ermit that, but what she thought is improper.

Mr. Fife:
As to what she thought was the reason Mrs. Bennett wanted
to get rid of an illegitimate child or unborn child?
The Court:
What is the materiality?
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Mr. Fife:
--on cross examination, I have a right, if Your Honor ple~se,'
to test the witness' credibility by every resource at our command.
Mr. Conrad:
It is calling for purely an expression of opinion.
Mr. Fife:
She is on cross examination.
The Court:
On further consideration, I am going to let you ask it. She
stated what inquiry she made.
Mr. Hammer: ·
We withdraw our objection, if your.Honor please.
Q What did you think was the reason?
-A I don't know whether I ever gave it a thought, or not.
Q~ Did you think it was a clµld by her husband?
A Well, at the time I did because she hadn't told me
page 152 ~ how far she was.
Q Just at what time you did? .
A When she first came and told me of her condition.
Q Later, when did she first come and tell you about her condition?
A About two or three days before the first trip we made
out there to Mrs. Coffman's.
·
Q That would have been sometime after the first of January, '47?
A Yes, sir.
Q And you thought at that time that the child was her bus-·
band's child?
A Well, I thought it might have been. I didn't know.
Q Did you learn bett~r, later?
A No, I didn't learn better.
Q What did you think, lat~r?
A Well, I thought later maybe that it wasn't.
. Q Why did you think it was not? .
.
A Well,' when I found out that it must not have been was
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the night that she died. Mr. Bennett told me he didn't know of
her condition, then.
Q Mr. Bennett didn't know of her condition? You knew of
her condition. You had not discussed it with Mr. Bennett?
A No, sir.
.
Q And apparently she had not discussed it with Mr.
page 153 ~ Bennett. Then you ·surmised th~t the child was illegitimate that she was going to give birth to, didn't you?
A Yes, sir.
·
Q Did she ask you to help ·her?_
Mr. Conrad:
If Your Honor please, we object to that statement "was illegitimate". Any child born and conceived in wedlock would
have have been legitimate.

The Court:
Under the evidence, I am going to admit it.
Q Did Mrs. Bennett ask you to do something to help her?
A Yes, sir.
Q What did she ask you?
A She asked me where I went when I had an abortion performed., I told her. She asked me if I would make arrangements
for her to go to the same place.
Q Had you told her that you had had an abortion :performed?
A Yes, sir.
Q When did you tell her that?
A I don't remember when I told it. She knew I had been
off from work.
Q Did you tell her shortly after ·the abortion was performed?
A I don't remember how long after.
Q Mrs. Davis, can't you be specific as to when this
page 154 ~ abortion was performed on you? - Sometime between Thanksgiving and Christmas is a long time;
that's a month.
A Well, it was right about the middle of December.
Q Were you sick?
A You mean before I went out there?
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Q · After, as a resulf of it, were you sick?
A· Yes,sir.
Q Were you off from work?
A Yes, sir.
Q How long were you off·from work?
A I was off frem work from Thursday night-I went to
Mrs. Coffman's house on Thursday night. I went to the h0spital
on Saturday.
Q What time of night did you go there?
A To Mrs~ Coffman's?
Q Yes.
A It was about-between 7: 00 and 8:00 o'clock.
.Q Who went with you?
·
-A Goldie Simmers.
Q Goldie Simmers. How did you go?
A In a taxi cab.
0
Q From where?
A Harrisonburg.
Q What place in Harrisonburg?
A. He picked us up in front of Friddle's Restaurant.
page 155 ~ Q Whose taxi cab?
A Powell's.
Q This same taxi?
A No, Mr. Powell, himself, drove the taxi.
Q Did. you tell him where you were going?
A We didn't tell him what we were going for.
Q How long were you there?
A Oh, about 15 or 20 minutes, maybe as much as a half an
hour~ I don't know.
.
Q Were you taken into a room by yourself?
A Yes, sir.
Q. You have referred to this rubber tube that-you referred
to a rubber tube: I wish you woUld describe that thing a little
more fully. You said it was about half the size of a pencil?
A About half the size or :maybe a little larger.
Q How long?
A Oh, about 12 or ~5 inches, maype. Maybe a little less.
Q 12 or 15 inches long?
A .Yes, sir.
Q Was it all rubber?
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. A I think it was.
Q Any metal about it?
?.A. I couldn'~ see any.
page. 156 ~ Q Was it attached to a bulb?
A Well, I don't know whether it was attached or
whether she just slipped this little syringe on it after she inserted
it.
Q What sort of a bulb were you talking about? I 'under.
stood you to say an ear syringe.
A That's what it looked like-either an ear or infant
syringe..
Q Where did you .first hear about an ear syringe?
A Well; I have seen them. I have used them.
Q You have used them?
A Yes, sir.
Q What size was it? Could you indicate something as to
the size of it?
•
A Well, I would say it was about that round (indicating).
Q Little bit of a bulb; small bulb; is that right?
A Well, it was rubber; it wasn't a ball.
Q It was a bulb that you squeeze on?
A Yes, sir.
Q A rubber bulb?
A Yes, sir. '
Q Was it as big as a quarter?
A Oh, yes.
Q Big as a half-dollar?
A I would say about the size of a half-dollar.
_page 157 l Q At its largest part?
A Maybe a little larger. I didn't have it in my
hand. J have seen different sizes.
Q We are talking about this particular one, Mrs. Davis, this
particular one that you say you saw· at Mrs. Coffman's. Confine
yourself to that one, please. What size was that?
A I couldn't say exactly, I said it looks like it might have
been about the size of a half-dollar or a little larger, maybe.
Q How was it operated?
A· She slipped it in the little tube, or held it to the end of
the tube. that she inserted.
Q Either slipped it in the tube or held it to the end of the
tube?
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A Yes, sir.
Q And she inserted that tub¢ and what happened? what
did she do then?
A Well, it seemed like she pressed on it and I ·could feel air.
Q How many times did she press on it?
A I don't know. I q.on't rememper that.
Q Did she press on it a long time-15 or 20 11).inutes?-or
just a few seconds?
A Well, it wasn't more than a second or so.
Q Just a second or so?-you are sure of that?
page 158 } A Yes, sir.
Q And you felt air?
A Yes, sir.
_Q And what happened to you?
A Well, I was in the hospital and had a miscarriage on
Saturday.
Q How mariy days afterwards?
A Well, this was on Thursday night and I was in the ?Ospital Saturday. Went to the hospital about ~oon on Saturday.
Q You didn't hear Dr. Byers' .statement to this jury, just
a few minutes ago, about whether it would be possible to insert·
air that way, did you?
A No, sir.
Q When do you say you first heard about this ear syringe?
A I beg your pardon?
Q When did you first hear about this ear syringe b~ing ~ed
in abortions?
A I never heard lhat they were. I said what she used
looked like one.
Q Did it look like anything else?
A I said an ear syringe or an infant's syiinge.
Q But it was about the size that you have described?
A Yes, sir.
Q At its largest point, just slightly larger than a halfdollar?
page 159 ~ A Yes, sir, I, think so.
Q And you say that the tube was how long?
A .Well, I think about 12 or 15 inches.
Q Now she pressed a second or so. Could you give us any
idea how long she did press? how many times she pressed the
bulb?
.
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A No, sir, I cannot. I was-lying on my back and I couldn't
/
tell.
Q When Mrs. Bennett approached you about this matter,
did she want you to make arrangements for her ·
A Yes, sir.
·
Q - to have an abortion performed on her?
A Yes, sir.
·"
Q She did?
A Yes, sir..
Q She was requesting it?
A Yes, sir.
Q Did she make the suggestion that she wanted an abortion, or did you make it to her?
A She made it to me.
Q And you conveyed that information to Mrs. Coffman?
A I told her that this friend of mine was in trouble and
asked her if she would help her.
,Q Did Mrs. Coffman do this-perform this act with Mrs..
Bennett page 160 ~ A I didn't see. it.
Q You don't know whether she did or not?
A No, sir,-1 had no way of knowing. The door was closed
between the room I was in and the room they were in.
Q That is what you want this jury to believe, isn't it?
A It is immaterial to me.. I'm stating the facts.
Q Immaterial to you? How long had you known Mrs.
Bennett?
A Well, I had known Mrs. Bennett for about seven or eight
years.
Q How long had you known Mr. Bennet.t?
A About the same length of time.
Q You had known Mrs. Coffman only a year?
A Yes, sir, since the first time-since I went to her for an
abortion.
Q How long have you worked at the. same place with Mr.
· Bennett?
A About seven or eight years.
Q You know, of cou~se, Mr. Bennett has brought this suit
against Mrs. Coffman, don't you?
·
A Yes, sir.

-·
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Q And you know that he has tried to get $15,000 from her;
don't you?
.
.
· A I don't know how much he's trying to get.
page 161 ~ Hadn't. you l;leard for what amount he was suing?
A No, sir.
Q Aren't you interested in the amount for which he has brought this suit?
A No, sir.
Q You are not interested, Mrs. Davis?
A No, sir.
Q A friend qf yours for seven or eight years-Mr. Bennett,
himself, a friend for seven or eigpt years-you arranged p.n·
illicit affair here between Mrs. Bennett and Mrs. Coffman, and
the poor, unfortunate Mrs. Bennett rnet her death that night
from some cause, God knows what, and you aren't interested
in the amount being sued for?
A No, I can't say Q C~n you look' at that jury and tell this Court and jury
tllat you are not interested in it?
A I am not interested in it.
Q 'Why do you want the jury to believe that she performed
an abortion, ·or attempted abortion, then?
Mr. Hammer:
. If Your Honor please, the witness has answered that question once.

The Court:
She may answer this and then I think that is far enough.
(The last ques~ion was read by the reporter.)
A It .is not a matter of what I want the jury to believe. I
came up here to tell the truth.
page 162 ~ Q Hasn't this matter been discussed at your restaurant-this suit?
A No, sir.
Q.. Have you never heard it m~ntioned at your restaurant?
A The first mention at the restaurant that I heard about it
was after the other trial.
Q Pm talking about this suit, this effort .to get $15,000 out
of Mrs. Coffman.
·
,
-
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A.· No, sir, that hasn't been discussed.
Q Haven't you discussed it?.
A Np, sip.
Q Haven?t you read your testimony here that you gave in
December?

J\. No, sir.
Q You haven't?
A ~o, sir.
Q Now you say that Mrs. _Coffman's first statement after
Mrs. Bennett fainted, or one of her first statements; was that
she :muf3t be gotten to the· hospital?·
A After I sugge~.ted calling a doctor and her husband..
Q An.d she said,. "Take -her to the hospital."
.
A ~he say$, ~'Don't 9al1 anybody but get her away from
he:r~~ YQu ·had better take her to the hospital."
. Q She knew that you ha.d a cab there at that time, didn't
she?
page l6.a ~ A Yes, s.ir.
Q Do you kJ:?.ow where the nearest doctor was?
A No, sir, I didn't.
Q H~r statement was "G~t her to. the hospital;'?A Y$:?s, sir.
. Q And I believe you said that she repeated it two or three
times, "Get her to the hospital"; is that correct?
·!,.. I do.n't remember saying: that ~he repeated it.
Q Won't you tell this Court and jury why, if Mrs. Coffman
had performed some illegal act on Mrs. Bennett, why did she
want her taken to the hospital where it would have been immediatelY,- clis.cove;red ?, ·
·
Mr. Hamn.ier:

l object to th~t question, if Your Honor please,,

'.JJ1~. C<?.~f~:
I think he has a right to ask it.

M.:r;. ~~ID.JJ?.~r=.
- li· the witness- knows, all :r:ight~ sir~
Mr. ~ife:.

I would like to_know what her explanation is, Your Honor.
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(To the witness) Can you give us any explanation for that?
A Well, I thought she .just wanted to get out out of her_
home.
Q But she said, "Take her to the hospital. Take her to the
· hospital."
page 164 ~ ·A She said, "Get her away from here."
Q But you said she said, "Take her to the hospital." _
Do you want to take that back??
A No, sir, I don't want to take that back.
Q Can you tell us why she said, "Take her to the hospital,"
if, as y·ou say, she llad taken her in there and tried to work on
her with a syr~ge?
A I don't know why sh~ said it.
Q Mrs. Davis, did you ever perform an abortion?
· A No, sir. If I had had any kn~wledge, I would have used
it on myself instead of paying Mrs. Coffman $50.00 for it.
Q Didn't .you attempt to perform an abortion on Lillian
Mccurdy in November, 1946?
A No, sir.
Mr. Fife·:
That is all.
REDIRECT EXAMINATION
By Mr. Hammer:

Q Mrs. Davis, do you or do you not know whether there·
was any suit pending against Mrs. Coffman on the night of Mrs.
Bennett's death that you gave your statement to the officers?,
A Do you mind repeating that, Mr. Hammer?
Q_ Do you or do you not know whether any suit had -been
instituted against Mrs. Coffman for damages by Mr. Bennett on
the night that you gave your statement to the officers?
A No, sir.
page 165 ~ Q You didn't know there wasn't any at. that time,
was there?
A No, sir.
Q When was the first time that you found out a suit for
d~tn'.ages had been instituted?
'A Just a short time before the other trial.
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Q Just a short time before the other trial?
A Yes, sir.
Q Do you want to take back anything that Mr. Fife has
asked you or I have asked you on that stand?
Mr. Fife:
We object to that, if Your Honor please.
The Court:
I think it is a good objection. It is not proper examination.
Q Did you know, on September 22, 1947, that a suit had
been instituted against Mrs. Coffman by Raymond J. ·Bennett?
A On what date?
Q In September of '47.
A I don't remember.
Q Who did you say made arrangements for you to go?
A Goldie Simmers.
Mr. Hammer:
All right.
RECROSS EXAMINATION
By Mr. Fife:

-

.

Q Tell us something about Goldie Simmers-who is she?
A She's a waitress at.Friddle's Restaurant.
page 166 ~ Q She is a good .friend of Bennett's?
~
A Well, we work together.
Q , They have been going together for sm;netime, haven't
they?·
A The only places I have ever s~en them tog~ther is working at the restaurant.
· · Q Isn't it a matter of common knowledge that they have·
been going together? isn't she Bennett's girl?
A Well, I think they are friendly .
. Q Don't they live at the same place?
A No, sir. ·
Q Where do they live?
A Goldie 1ives on Graham Street.
Q Where does Bennett live?
A Bennett lives on Elizabeth Street.
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Q Who does he live with?
A His mother.
Q How long has he been living with his motlier?
A Ever since I have known him except for a while he lived
at the Biedler Apartments, which is over next to the Warren.
Q Did Mrs. Bennett live there with his mother too?
A Yes, sir.
Q. She did?
A Yes, sir, she had rooms there. I don't know whether
they page 167 ~ Q You say that Goldie ~immers lives on Graham
Street?
A Yes, sir.
Q And he lives at the Biedler Apartments?
· A No, sir, he lives with his mother.
~ Where does his mother live?
A On. Elizabeth Street, West Elizabeth Street.
Q Did he live at the Biedler Apartments?
A Oh, that was years ago.
. Q How recently?
A Oh, it must have been at least six years ago.
Q Aren't the Biedler Apartmenis on Graham Street?
A They are on Court Square.
Q Graham Street?
A Court Square.
Q Side by side, aren't they?
A No, there's a funeral parlor between there, and there's
the annex between the Warren Hotel between there.
Q Two doors apart?
A But , at that time Goldie Simmers wasn't in Harrisonburg.
Q When did she come to Harrisonburg.
A I don't know how long Goldie has been in Harrisonburg.
Q How long have you known .her?
A I have known Goldie for about three years, I think.
Mr. Fife:
All right.
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page 168

Mr. Hammer:

That is all.
(Witness excused.)
The Court:
Gentlemen of the j~y, we will take· an adjournment until
tomorrow morning at 10:00 dclock. Do not permit. anyone to
discuss this· case in your presence or discuss it with anyone.
You are excused until tomorrow morning.
(Adjournment was taken at 5:05 p. m. until tomorrow,
May 18, 1948.)
SECOND DAY
Harrisonburg, Virginia
May 18, 1948
(The trial was resu~ed at 10.00 am.)
Mr. Conrad:
·Dr. Bell, will you come. around an~ be sworri, please.
D. W. BELL, sworn for the plaintiff.
DIRECT EXAMINATION
By Mr. Conrad:
Q Dr. Bell, I believe you are a registered pharmacist

page 169

J and manager of the People.s Drug Store in Harrison-

burg?
·
A That's correct.
Q Dr. Bell, was a pre~cription, No. 222488, given by Dr.
Armentrout to Mrs. Bennett, filled .in your drug store?
A Yes, it was.
Q What date was that filled?
A I'm sorry, I don't have that information. I believe it
is on the record.
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Mr. Conrad:
I believe it was 12/12/4~ and I am vouching the record to
that effect.
Q · I wish you would tell the jury whether or not you have
looked up that prescription and have found out what it was.
A I have that presc:i;iption whi~h was written for table~s
of Belbarb No. 1, made by the Charles C. Haskell Company of
·Richmond, and Dr. Armentrout prescribed 24 of those. with di~ections to take one three times a day after meals. Each one of
thes~ tablets contains a quarter of a grain of phenobarbital, or
15 milligrams of phenobarbital; 0.0072 milligrams· of hyoscine
. -hydrobromid~; 0.024 ·of atr.opine sulfate; and 0.128 grams of
hyoscyamine hydrobromide. It is·~ tablet used as an antispas-'
modic for people_ with nervous stomachs.
··
Q Doctor, I will ask you to look at the tablets that are in
this bottle and tell the jury whether or not those tablets in the
bottle are the same type of tablets that you have described (handed to the witness).
page 170 ~ A They are. They are very easily identified. They
have the initials "CCH" -on one side and they ~re
grooved on the other side. A white tablet.
Mr. Conrad:
Gentlemen of the jury, if you ·would like to look at one of ·
the tablets. (Handed to the jury.)
Q Dr. Bell, is this the bottle that was filled at your drug
store?
A Yes, that's the bottle that was filled. Nobody else has
access to our labels except ourselves.
·Q This bottle still ·has approximately 17 or 18 pills
maining in the bottle and there were originally 24, I believe?
A That's right.
_ Q Approximately seven or eight hB:ve ·been taken. Doctor,
· other than excessive dryness, suppose that six or seven of those
pills were taken, or seven or eight of those pills were taken, even
at the same tµne, would that have re~ulted in death?
A I'm no expert witness but I don't see how in the world
it could. Of course, 'one thing ·

re-

,·

/
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Mr. Miller:

If Your Honor please, he said he is not an expert witness.
Of course, he cannot give an opin~on.
'
The Court:
I think that is as far as you can go by his own qualification.
Q A one-fourth grain phenobarbital is a very small dose,
is it not?
page ·171 ~ A Yes, sir.
Q And it would cause ex~essive· dryness, would it
not?
A That's right.

•

Mr. Conrad:
That is all.
(Witness excused.)
Mr. Conrad: ·

Dr. Hill, if Your Honor please, says he can be here in five
or ten minutes.
·
·The Court:
Do you have other witnesses to put on?

Mr. Conrad:
Yes, sir, we could, but in that short time, if Your Honor
please-we have a stipulation we would like \to enter into. M~~
~Miller, would you and Mr. Fife like to look at this?
·
Mr. Miller:
Just make a stipulation into the record as to expectancy.
STIPULATION:
Mr. Conrad!
It is stipulated and agreed between counsel for the plaintiff
and counsel for defendant that the life expectancy of a person
29 years of age is 38.61 years.

I
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(A five minute recess was taken during which the witness arrived.)
(AFTER ~ECESS)
page 172

~

PAUL S. HILL; sworn for the plaintiff.
DIRECT EXAMINATION

By M~. Conrad:

Q ·You are Dr. Paul S. Hill?
A Yes, sir.
Q And you are a practicing physician ip this city?
A Yes, sir.
Q And you specialize in surgery, I believe?
.
A Yes, sir.
Q What training did you receive preparatory to entering
the medical profession, Doctor?
A After graduation, I spent four years in Baltimor.e "in
surgery.
Q I said preparatory to entering the medical profession.
A I had two years pre-med, Washington & Lee, and .four
years at the University of Virginia.
Q Then hpw much postgraduate training in surgery?
A Four years.
Q Where was that?
-A Baltimore..
Q Any certain hospital?
A Three of them.
Q Name most of them.
-A University Hospital, South Baltimore, and the City Hospital.
page 173 ~ Q That's ~w.o.
A Three.
,
Q, You say the City Hospital and University and South Baltimore?
·
A Yes, sir.
Q And you have been practicing here how long?
A I _graduated in 1930, and the four years' work in Baltimore, then. I have been here in Harrisonb~rg siJ].ce 1934.

,,
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· Q I believe you were in the Medical Corps for approximately how long?
A A little over a year.
_Q Were you consulted the night· of January 28, 19~7, in
· your professional capacity, in .connection with the death of Mrs.
Bennett?
A I don't remember the exact date but I was down at the
autopsy at the request of Dr. Byers.
Q Was Dr. Byers there at the time?
A Yes, sir.
Q Did you see Mrs. Benn~tt?
A Yes, sir.
Q That was the same evening of her death, wasn't. it?
A Yes, sir.
Q Did you observe or assist in a postmortem conducteq
there at that time?
A Yes, sir.
.
page 174 ~ Q What sort of a specimen was she? was she a
normal, healthy person before death, so far as _you
could tell?
A Seemed to be, sir.
Q I wish you woul4 please just tell the jury, in as simple
words as possible, D0<~tor, just what your fuidings were at that
time.
A Dr. Byers called me down to help him with this autopsy
and he said -

Mr. Fife:
We object, if your Honor please, to what Dr. Byers said. He
is undertaking to relate what Dr. Byers told.

:Mr-. Conrad:
He just said he called him down to help him with the autopsy.
I .didn't apprehend that he was relating
anything that - ·
.

Mr~ Fife:

..

His next statement was "and he said", and that is when I.
objected.
The Court-:
Of course, Dr. Hill realizes he cannot retail hearsay evidenc~.
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Q It is ail rjght to state that Dr. Byers called you down
but' it is not all right to state what Dr. Byers told you, Doctor.
A I understand. I was going to say that he said he wanted
me to ·come down and help him.
When I arrived there, Dr. Byers had already made the in-.
cision, if I remember correctly. And~from the history
page 175 ~ he gave me, we both suspected a perforated uterus, _
perforated womb. But she did not. have that. After
looking around and removing several. of the other organs; :including the heart, I believe, we didn't find· any evidence of anything that could have caused a violent deatl!. On feeling the
uterus-the womb-you could feel air in it. Crepitation, we
call it. We removed the uterus and put all the organs together
and sent them over to Charlottesville, I believe.
Q Poctor, was· there anything abnormal at all about the
heart of this woman?
A No, sir.
Q About the lungs?
A No, sir, not grossly.
Q Of the stomach?
A No, sir.
Q Please state whether or not you found any evidence ·of
injury or trauma to the other female organs before you reached
the uterus?
A No, I didn't. As far as I remember, the only organ that
I really examined was the uterus, iJ:icluding the cervix, of co~rse,
which is the part of the womb that opens into the vagina.
Q Do ·you remember whether there was a scratch on the
perineum?
A No, sir, I don't recall that.
page 176 ~ Q As you went into .the uterus, please state whether
there was any bloody mucus in the cervical canal?
A Yes, I think there was some blood on the cervical canal.
Q You say that you felt air in the ut~rus. · How could that
air have gotten in there?
A Well, under normal circumstances,.it would 4_ave to have
been put in there by some artificial means.
Q From your observation and findings there, what, in
your op!mon, caused the death of Mrs. Bennett?
A Air embolism.
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What caused the air- embolism?
A Well, air embolism has to be cause<;} by air getting into
· the blood system, the veins, blood system, and carried to some
vital organ of the body.
.
Q In view of the fact that this woman was pregnant at
that time, she certainly was not mensturating at all?
A Of course, I couldn't say about that.
Q She was three months pregnant, I believe, or approxi- mately that?
A Yes, sir, something like that.
Q Very unusual for a woman three months pregnant to
menstruate, isn't it?
A It is unusual; yes, sir.
Q And if there was blood il) the vagina, it must have
page 177 ~ come from some source, must it ·not? ·
,
A That would pe the assumption.
Q Did you find any cause or any clue or any indication of
anything that could have caused this air embolism, other· than
_what you have indicated you found in the uterus?
A No, sir, that's all we found.
Q What conclusion did you reach from that as b what
caused the air embolism?
A Well, you would have to say that it had been injected
by some-I don't mean that. You would have to say that it had
gotten into the uterus by some artificial means.
Q Is one of the methods of producing an abortion by artificial means to induct air into the uterus?
A I understand that it is.
Q

Mr. Conrad:
That ~s ~.11, I think, Doctor.
CROSS EXAMINATION
By Mr. Fife:

Q Yoy.r present recollection is that Dr. Byers called on
you for help in the· case?
A Yes, sir.
Q Did he, at that time, seem to think it was a difficult case
to determine death?
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Mr. Hammer:
I object to _that.

Mr. Fife:
page 178

~

It is on cross examination. He said Dr. Byers called
on him for help. I wonder why he called on him
for help.

The Court:

It would be perfectly. proper.
Mr. Hammer:
Yes, but not what Dr.. Byers might think~

Q Why did he call you for help?
A I don't know, sir.
Q He is coroner here, isn't he?
· A Yes, sir.
Q Does he often call on you in coroner cases?
A Once in a while.
Q Rarely?
A Rarely; yes; sir.
· Q ·Before I forget it. Mr. Conrad asked you whether this
woman, in her pregnant condition, could have menstruated and
you said that you couldn't say as to that. That is correct, isn't it?
A Yes, sir.
Q He asked you if-some other question. Are there cases
in which women menstruate while pregnant?
· A Yes, sir.
Q And it would have been possible for this blood that you
speak of to have been the result of menstruating?
A Yes, sir, it is possible.
Q Was that blood in the cervical canal?
A- Yes, sir.
page 179 ~ Q It was not in the inside of the organ where the
air was but it was in +he entrance to that organ?
A Well, the canal-if I might expound on it a little bitthe canal in the cervix opens directly into the womb cavity.
Q The uterus.
A And they are almost-it is just a different contour of
the same cavity, you might say.

•
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Q Is there any closing between the canal and the uterus
proper?
A No, sir.
Q It opens right up into the uterus?
A Yes, sir.
Q The uterus, of course, is the organ which carries the unborn child?
A Yes, sir.
Q Did you find any perforation of the lining of that uterus?
A No, sir.
Q Did you find anything to indicate that the lining had been
torn in any manner?
A Well, now, I don't exactly recall. Of course, when you
cut the womb open, it is very difficult to absolutely state something like that. As far as I recall, the ·only pathology-I mean,
the only evidence. of anything- wrong that we found
page 1~0 ~ wa~ some-maybe bloody mucus, or .a little bit of
blood in the cervical canal, which i~ the entrance to
the womb, and there was air in the uterine cavity-womb cavity..
Q No evidence of injury?
"A No, sir.
'
Q · Dr. Hill, a macroscopic examination is desirable in cases
of this type to determine whether there is any injury, is it not?· ·
A I don't believe that would show it, sir.
Q No microscopic examination would show it?
A No, sir.
Q Wouldn't a microscopic examination show injury to the
walls?
A Well, you couldn't say whether that was injury to ·the
walls or whether that was where the incision was made with
the knife when the uterus was opened.
Q · You didn't find an incision, did you?
A We made one.
Q Oh, you mean by yo.ur knife?
A Yes, sir.
Q Wouldn't a microscopic examination reveal more than
the naked eye?
A Yes, sir.
.
. Q The gross fiindings that you spoke of are the findings
with the naked eye, aren't they?

.

,

.
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page 181 } A Yes, sir.
Q That is what you term "gross" findings?
A Yes, sir.
Mr. Fife:

. That is all, I believe. '
REDIRECT EXAMINATION
By Mr. Conrad:
Q Dr. Hill, positive findings are always better than. nega~ ·.
tive findings, aren't they?
A Yes, sir.
Q And a p6stmortem or autopsy made while the -organs
are still in the deceased is usually far more accurate than when
the organs have been removed, are they not?
·
A Well, for gross purposes it is, because the organs___;they
subject them to various chemical treatments before the microscopic analysis is made.
Q It is also .true, is it not, that where blood comes out,
air can go in?
A That's right.
Q As far as menstruating-as a woman menstruating·while ,
she is pregnant·. is concerned, that sometimes happens in the first
and possibly the second month, but it doesn't continue through
the entire pregnancy, does it?
·
A Please state that again..
Q I say, as far as a woman menstruating while she is pregnant, it rarely, but occasionally, happens that a woman does
menstruate during the first or sometimes during the
page 182 ~ first month of her pregnancy, or possibly the second
month, but it is very, very rare that -it extends beyond that time, is it not?
A It is rare that it does; yes, sir.
- Q Did Dr. Byers point out to you a raw surface where the .
placenta ·
·

Mr. Fife: If Your Honor please, we object because, in the -first place,
it is direct examination, if it is anything, and Dr. Hill .has· stated
what he found and he hasn't mentioned any raw surface. Now-it ·
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is· improper on redirect examination to undertake to put words
in the witness' mouth.
The Court:
I think it is a good objection, gentlemen.

Mr. Conrad:
All right, sir.
Mr. Fife:
Just one moment, Doctor, please, sir.
RECROSS EXAMINATION

By Mr. Fif~:

Q Mr. Conrad asked you if it was rare that women menstruated while pregnant after the first month or two. There are
known cases, are there not, that they menstruate later in pragnancy?
.
A I have heard of it; yes, sir.
Mr. Fife:
.That is all.
(Witness excused.)
page 183 ~ GOLDIE SIMMERS, sworn for . the plaintiff.
DIRECT EXAMINATION

.By Mr. Hammer:·
Q You are Goldie Simmers?
A Yes, sir.
Q Where do you live, Miss Simmers?
A 32 Graham Street.
Q Will you talk a little louder so the j~ry can hear you
and talk to them. Prior to your moving to the. City of Harrison- ·
burg, will you tell the jury where you lived then?
A Penn Laird.
Q At Penn Lair,d, Virginia. Do you know the defendant
~ere, Mrs. Iva Rodeffer Davis Coffman?

•
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A Yes, sir.
Q When you lived at Penn Laird, did you live close to her
honie?
A Yes, sir. .
Q Are you married?
A No, sir
Q How old are you?
A Twenty-nine.
Q Miss Simmers, have you ever submitted yourself to ari
abortion?
A Yes, sir.
Q Will you please tell this jury whether or not, in
· page 184 ~ October of 1946, you submitted yourself for an abortion to be performe.d upon you by the hands or at
the hands of the· defendant, Iva Rodeffer Davis Coffman?
A I did.
Mr. Fife:
We object, if Your Honor please.
The Court:
Same grounds?
" Mr. Fife: '
Same grounds as on yesterday.
The Court:
·. Objection is overruled.
Mr. Fife:
. We except.

Q · What was your answer?
A I did.
Q Where was that operation performed?
A Mt. Crawford.
Q In whose home at Mt. Crawford? .
A Mrs. Davis' home, I suppose.
Q You mean Mrs. Iva Rodeffer Davis Coffman?
A Yes, sir.

'

.
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Q What room of the house or where did she take ·you in
the home when this operation was performed?
·
A In the back room.
Q In the what?
A In the back room.
Q Just describe that room to us; was it a bedroom, living
room, or kitchen, or what?
A Bedroom.
page 185. ~ Q It was in the bedroom?
A Yes; sir.
Q Is it on the first or second floor?
·A First floor.
Q Do you enter that bedroom right from the living room?
A Yes, sir.
Q Just tell the jury here what kind of instrument Mrs..
. Coffman used on you to perform this abortion.
A A little long tube (indicating) ; put a bulb at the end
of it.
·
Q It was a tube and she put a bulb on the end of it and then
forced the air in; is that correct?
·
Mr. Fife:
We object tq the leading.
The Court:
You are leading, Mr. Hammer:
Mr. :aammer:.

All right.
Q · ·what position were you in, Miss Simmers?

A
Q
A
Q
A
Q
A
Q

Laying on the ·bed.
On your back?
Sure.
What did Mrs. Coffman do with this tube?
She inserts it in your womb.
Inserts the tube in the womb?
Yes, sir.
And what· did she do with the bulb then?
A Put air in there, I suppose.
· page 186 ~ Q How did she put the air into the womb?.

· Francis
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A Through the tube.
Q You mean ihat she· put the bu~b up to the tube and Mr. Fife:
I object to the leading.
The Court:
Objection is good.
Mr.Hammer:
All right, sir.

Q You say that. that was in October of 1946?

A Yes, sir.

.
Q About how long did it take-when you went there, did
you have any understanding with ·Mrs. Coffman that if you had
to come back as to what you were to say if you had to call her
on the telephone or anything?
·
A Not for myself.
Q Not what?
A Not then, no.
Q Not then. Was there ever anything said about if you
had to call back what was to be said?

Mr. Miller:
If Your Honor please, he's leading the witness, it seems to,me.

The Court:
I.don't think that is _objectionable.

Q . Do you understand, my question?
Mr. Hammer:
Read 'the question back, Mr. Lee.
(The question was read by the reporter.)
__
A Not for myself.
Q I believe it is true, is it not, that you ·made the
page 187. ~ arrangements, or did you or did you not -make· arrangements to take anyone else there for an abortion?.
A Yes, si;.
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Q

For whom?

Mr. Fife:
We object to that ·on the same ground.
The Court:
Objection overruled.
Mr. Fife: We except to the ruling of the Court.
Q Who?

A Irene.
Q Irene Davis?
A Yes, sir.
Q How did you happen to make the arrangements? just
~ell the jury what arr~ngements you made with Mrs. Coffman
for Irene Davis.
A Well, I asked if it suited to see her at a certain time and
she said it would. So we got a cab and went up.
Q You got a cab and went on out to Mrs. Coffman's home
at Mt. Crawford?
A Yes, sir.
Q Did Mrs. Coffman make any statements as to whether or
not to bring anything along or take anything .with you or what
you had been
·
_.A Bring a package· of sewing.
- Q What?
A Bring some sewing.
.
page 188 ~ Q Mrs. Coffman said to bring some sewing. Did she
say why she wanted you to bring it?
A 'She was taking in sewing, she said.
Q Did you take Irene Davis or make arrangements for Irene
Davis to go otit there and have her dress fitted?
A No, it wasn't' to have a dress fitted.
Q What was it for?
A The same operation that I we}lt for.
Q Was the price of the operation discussed?
A Yes, sir.
Q Tell the jury what was said about the cost?
A Well, she said it was $75:oo but that w:l's right hieh for.a
~orking girl so she did it for 50.
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Q She did it for 50 and you went out with Mrs. Davis; is that
correct?
A Yes, sir.
Q Where did she take Mrs. Davis when she performed this
operation? ·
A To the same room she took me.
Q And where did you stay?
A In the living room.
Q Did she close the door or leave the door open?
'
A Closed it.
Q Closed the door. In October, you say that you went there
and submitted. to an operation, in 1946?
page 189 ~ A Yes, sir.
Q How long did it take?
A Just a few minutes.
Q Approximately how long?
A Oh, maybe about five minutes.
Q Maybe about five minutes. Was there anyone else with
you when you went there for that operation?
'
A Yes, sir.
,
Q Was there anyone else with you that went there with
you for the same operation at the same time?
A Yes, sir.
Mr. Fife:
We obje.c;t to that, sir, for the same grounds.
The Court:
Objection overruled.
Mr. Fife:
We except.

Q You say there was?
A Yes, sir.
Q Who was that party that went there with you?
Mr. Fifie:
We object again; Your Honor overrules and we except.
Can it be understood that we do except to all of these questions?
The Court:
Certainly.
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A She was Ruth Lucas at the time; now she'~ Mrs. Stephenson.
Q Which one of you were operated on or had this abortion
performed first?
page 190 ~ A She did.
Q Which room was she taken into?
A The same one.
Q Was the door left open or was the door left closed?
A Closed.
Q Then after the abortion had been performed on Mrs.
Stephenson, or Miss Lucas at that time, she came out and you
were taken into the room; is that correct?
A That's right.
Q Was the door left open or was it left closed?
A Closed.
Q How long did it take to perform the operation on Mrs.
Stephenson, or Miss Lucas?
A Jusf-about the same length of time; about five minutes.
Q What did you pay her?
A $50.00.
Q That was in October of 1946 at Mt. Crawford; isn't that

correct?
A Yes, sir.
Q Tell this jury whether or not you had ever had an abortion performed prior to this time.
A Yes, sir.
Q Tell this jury whether or not you had ever had an
abortion performed upon you prior to October, 1946, which was
performed upon you by Mrs. Iva Rodeffer Davis Coffman.
A I did.
page 191 · ~ Q Where was she living when that operation was
performed?
A On. the Elkton Pike.
Q At the old Rodeffer home, just this side of the cross
_roads _on the Elkton Pike?
A There in that big brick home.
Q Now owned by Dr. C!. C. Byers; is that correct?
A I don't know who owns it now.
Q When was that operation? approximately how long ago?
k. I don't know-!about '44, I imagine.
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Q About 1944. In other words, you are telling this Jury ·
that you have had two abortions performed .upon.you by Mrs.
Coffman?
·
A Yes, sir.
Q - Miss Simmers, I believe you were questioned by the
atto:rneys for the C9mmonwealth; is that correct?
'· A That's right.
- Q And when they questioned you about it, you told them
the truth about the statement?
Mr. Fife:
We obje~t to that question, sir.
The Court:
Good objection.
Q And you are here under summons today; is that correct?
A Right.
Mr. Hammer:
That's all. Take the witness.
page 192 }

CROSS EXAMINATION
By Mr. Miller: ,

Q Who summoned you?

A The sheriff.
Q Where do you work, Miss Simmers?
A Friddle's Restaurant.
Q How long have you worked there?
A Over three years. _
Q Over two yearsA Over three years.
Q How long?
A Over three years.
Q Di,:). you ever work there before that?
A No, sir.
Q How long have you lived at Graham Street, 32 Graham
Street?
A Ever bit of two years or more.
Q Were you living there prior to November, 1946?
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A
Q
A
Q
A

Yes, sir.
How long had you lived there prior to Noyember, 1946?
Over a year.
·You go with Mr. Bennett, do you not?
I wouldn't call it going with him.
Q · What do you call it?
A Just being friendly.
Q Mr. Bennett has visited. you at your apartment on a
number of occasions, has he not?
page 193 ~ A Yes, sir, but there's someone else living with me.
Q I didn't ask you that. I asked if he didn't come there?
he brings groceries and liquor there at times, doesn't he?
A No.
Q He does not? Were you going with him before Mrs.
Bennett's death?
A ·No, sir.
Q Now remember she died i;n January, 1947, and this operation that you speak of, you say, occurred in Octob~r, 1946, which
was the October right before that, and you had been living over
there something over a year, you said, or about a year, prior
to that time. During that summer and fall of 1946, weren't you
going ·with Bennett considerably, he come to your place con. siderably?
A He had been there.
Q I thought you said you hadn't gone with him prior to.
Mrs. Bennett's death?
A He just stopped in, something about going to work.
Holsinger would send him over to tell me to come to work.
Q As a matter of ·fact, you all are friends and are going
together and have been going together for several years, haven't
you?
A No, sir; we are friendly.
page 194 ~ Q Do you deny that he has been seen coming into
your apartment during the summer and fall of 1946,
while his wife was still living,:with packages, to your apartment?·
do you deny that?
A If he was seen, I don't know when.
Q Did he ever come in during that time?
A No.
Q Think carefully. He never came to see you during the
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summer or fall of 1946?
look at me.

Don't look at him or your lawyers;

Mr. Hammer:
She's not even looking at him; she's watching you.
Mr. Miller:
.(To the witness)
A
S
A
Q

Answer the question.

If he ever came in there?
Yes.
He came down one night a·nd we went to a fair with One time-

Mr... Hammer:
With what?

Mr. Miller interrupted.

A With another girl friend that was working down at the
restaurant, Saturday,. at Staunton, and there was another girl
friend a11-d her boy friend. There was five of us in all.
Q Was that the only time Mr. Bennett ever came to your·
place in the summer and fall of 1946?
A Well, I don't. know just how many times.
Q While this other fellow was in Washington with his
wife, wasn't he going with you some and calling on
page 195 ~ you and taking you out?°
A The only time we went was at the Staunton fair.
A group of us working at the·restaurant went over together.
Q Did ·he ever come to see yoti when he didn't take you
any place?
A No, sir.
Q. So there will be no misund~rstanding lat~r, do you tell
this Court and jury that Mr. Benn.ett never came to your place
but on that occasion when you all went out to the Staunton
fair while his wife wa~ living?
A That's the only time.
Q That.'s the only time?
A He didn't come ·to the house when we went to the
Staunton fair. A group of us got together and we went up by
his. house and got him in the car.
Q 'I tliought you said, a while ago A We went to Lura'y to the· fair.
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Q Then there's two fairs?
A That's right.
Q Didn't you say, a while ago, that in the fall of 1946
Bennett had been there?
A I said he came down there when we went to, Luray to
the fair?
Q When was· it you went to Staunton to the fair?
page 196 } A I~ was in the same fall, but he didn't come down
to my house, we went up by his house and picked
him up in the car.
Q As .a matter of fact, this pregnancy that you had in
October, 1946, was caused by Mr. Bennett, wasn't it?
A It was not.
Q Who was it caused by?
A Do I have to tell?
Hammer:
Mr.
.
'
.
· I object to that, ~f Your Honor please.
The Court:
I think that is immaterial.

Q .You say you've had two; is that right?
A Yes,
sir.
.
.
Q Paid $50.00 each time?
A Yes, sir. Both by the same man.
Q Both by the same man?
A Yes, sir.
Q And it was not Mr. Bennett?
A It was not.
Q You and Mr. Bennett have discussed this case at great
length, have you not?
A No, sir.
Q Have you ever discussed it at ·a11?
A Very little.
Q Did you ever discuss it with Mr. Bennett and Irene
Davis?
A No, sir.
page 197 }· Q . What did you and Mr. Bennett talk about when
you did discuss the· case?
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A Just the time it was coming up, which everybody could
see in the papers.
Q Was it talke<;i about down at the restaurant?
A No, sir.
Q Never was?
A Not that I heard.
Q You and Mr. Bennett ever discuss it qown at the restaur.ant?
A No, sir.
Q Did you ever discuss it up at your place?
A No, sir.
·
Q Did you ever dis.cuss it on the street?·
A No, -sir.
Q _Where· did you discuss it then?
A Where did we discuss it?
Q Yes.
A We would be looking at the paper or see it in the paper
and say "well, it comes up May 17".
Q · Where would you be when you would be looking at
the paper?
A I happened to be visiting his mother. Q It was up at his house~ Did you talk about it last .
- night?
page 198 ~ A No, sir.
Q Did you talk a~out it with anybody last night?
A Oh, I may have made a couple comments over at .the
restaurant with Irene but that's all.
Q What did you talk about with Irene these couple of_
comments?
A WeU, she just said how long she was on the stand.
Q Tell you what she said on the stand?
A No, sir.
Q She did not?
A No, sir.
Q You didn~t ask any questions as to what she had been _
. asked on the stand?
A I did not.
Q And she didn't volunteer any information?
A Not any.
Q As a matter of fact, you talked with Mr. Hammer last
night, did you not?
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A I did not.
Q You did not? Don't you think it is right strange that
you would be called as a witness and not discuss the_case with
the folks?
A I talked to Mr. Hammer but not last night.
Q So this caused no comment about the restaurant or. anywhere, this case? ~ou all just didn't pay any attention to it;
is that right?
page 199 ~ A Well, I didn't figure it was my business.
Q It w.as your friend's business, Bennett's, wasn't it?
A I don't take care of my friends' business.
Q Are you looking for any of the proceeds of this case?
A Definitely not.
Mr. Hammer:
The question is objected to, if Your Honor please.
The Court:
I don't know whether it is, or not. It goes to the witness'
credibility.
:Mr. Hammer:
I

We don't have any objection.
Mr. Fife:.
Why do you object?·
Mr. Hammer:
We object on the grounds that this jury has a right to say
whether Bennett gets one penny or where the funds go.
The Court:
I think it goes to the credibility of the witness.
· Mr. Hammer:
All right, we withdraw it. We haven't anything to .hide.
Mr. Fife:
Why make it?
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The Court:
. Proceed, gentlemen.
Mr. Miller:
Read the question, Mr. Lee.
(The last question and answer were read ~y the re:..
porter.)

Q Did you ever hear Irene Davis and Bennett disccuss it
down at the restaurant?
page 200 ~ A No, sir.
Q Did the three of you ever talk about it anywhere?
·
A We did not.
Q As a matter of fact, you and Bennett and Irene have
talked about it down at Irene's apartment, haven't you?
A We have not.· We have never been to her apartment.
Q And you and Bennett and Irene have talked about it
in your apartment?
A They have never been in my apartment at the same
time whatsoever.
Q Have they ever been there at different times?
A No.
,
Q · Why did you say they haven't been there at different
times?
A Not to mention that, naturalJy, Irene· comes over to see
me at different times.
Q Bennett does too?
A He does not.
Q How long a tube was used on you up--there
A Oh, I don't know, just how long, it was something like
that (indicating) , I imagine.
Q What is that, about 12 or 15 inches, something like that?
A I imagine so~
page 201 ~ Q How big a bulb?
A Just about so big around (indicating).
Q About as big· as a half dollar?
A You've seen syringes they use for babies, haven't you?
That's what they looked like.
Q Used ior babies' what?
A To give them ~ enema.
Q How big is that?

-um
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A About so big around (indicating).
Q How many squirts on the bulb?
A I don't know.
Q How long did it take; just a second or so?
A Yes, sir.
Q Just a second or ~o. Did you. go to the hospital then
afterwards when you had your miscarriage?
A Yes, sir.
Q Both times?
A No, just the last time.
Q How long were you there?
A Overnight.
·
g When did you take Irene Davis up to Mt. Crawford, as.
you say?
A I don't remember but it was after I was there, I think.
Q It was after you were .there, you think, or before?
page 202 ~ A I'm not positive. I think it was afterwards.
Q How long afterwards?
·
A I don>t even remember the date I was there myself.
Q Didn't you say it was October, 1947?
·
A It- was in October sometime but I don't just. rem"mber
the date and l don't remember· just when I took her up there.
Q You remember whether you were in that condition or
not, pregnant, whe;n ·you took her, don't you? I mean that isn't
anything that a girl would forget. Don't look at counsel.
A I'm not looking at them.
Mr. Hammer:
I don't know that she's looking at us, Mr. Miller.

Mr. Miller~
Well, she keeps looking over there.
A I think it was afterwards.
yqu went up there with her?
Q You think it was afterwards. Were you pregnant when
A No.
Q You were not. How long afterwards then did you take
her?
A It was in December, I imagine, the early part of Decem-:
ber.
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Q How did you go?
A Taxi.
Q When was this time in 1944 th~t you had an abortion?
A When?
page 203- } Q Yes.
A You mean just what time of the year? ·
Q Yes.
A I don't know.
Q Was that your first one?
A No.
Q It wasn't' your first time?
A I said no.
Q And you don't remember in 1944 whether it wa~ in the
winter, spring, summer, or fall?
A Indeed, I don't.
Q How long before 1944 was the previous time?
A Two years.
Q That would be in 1942. What time of the year was th~t
one?
A If I don't remember the one in '44, how would I' remember that one?
Q Did you have any before 1942?
A No.
Q So that was three. ~ave you ever been married?
A No.
Mr. Mill~r:
That's· all.
REDIRECT EXAMINATION
By Mr. Hammer:
Q Mr. Miller has been very interested in when and where
you talked to everyone and then you told him you
page 204 } talked to me but he forgot to ask you when.

Mr. Miller:
I didn't forget.
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Mr. Hammer:
Maybe you didn't forget but you.didn't want to:
_Q When did you talk to me?

A Yesterday morning..
Q At what time yesterday?"
A About quarter after 12.
Q About quarter after 12?
A Yes, sir.
Q The first time you ever talked to me or the first time
we have talked with Mr. Conrad?
.
A . Yes, sir: ·
. Q The first time we have ever talked to you about the case.
A Yes, sir.
Q And you have talked to the Commonwealth's attorney,
haven't you?
A Yes, sir.
Q When you had this abortion performed before you went
to Mrs. Coffman, I understood you to tell Mr. Miller, in answer
to one of his questions, that both times it was by the same man?
A That's right.
page 205 ~ Q You told,him it was not by Mr. Bennett?
A That's right.
Q When you had your first one performed, the one we
referred to was 1944; is that correct?
A That's right.
Mr. Fife:
The first one was .1942.
Q The first one was in 1942. and in 1944. In 1944, where
were you living?
'A Well, I lived on Broad Street and I lived up on West
Market and I've lived up on Graham Street, and I don't know
where I was living.
Q In 1944, did you know Raymond Bennett?
A ~o, sir.
'Q You were not employed at the restaurant at that time?
A 1944, at that time, no, sir, I was working at the Arcade.
Q You were working at the Arcade, not at Friddle's Restaurant where Mr. Bennett was employed?
A_ That's right.
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Q These times that you were in that condition was by
' another man?
A That's right.
Q And, as I unde~stand it, you went there, when. t}:tis last
operation was performed-who was with you??
A Ruth Lucas, now Mrs. Stephenson.
page 206 } -Q And she lives in Augusta County, doesn't she?
A Yes, sir.
Q I'll ask you this question. Have you seen Mrs. Stephenson recently?
A Not until she walked in the room back there just a few
minutes ago. ·
Q Not until she walked in the room a few minutes ago.
Have you had any chance to discuss this evidence with her one
way or the other?
A No, sir.
Mr. Hammer: That is all.
RECROS$ E~AMINATION
By Mr. Miller:
Q You· and Mr.' Bennett-Mr. Bennett has asked you to
get married?
A Not that I know of.
Q Hasn't he asked you to marry him and you have consented?
· A Not that I know of.
Q Already made arrangements?. haven't you agreed?
A Who knows what may happen? There's no plans, period.

(Witness excused.)
page 207 } RUTH LUCAS STEPHENSON, sworn for the plaintiff.
:.,

DIRECT EXAMINATION
By Mr. Hammer:

Q You are Ruth Lucas Stephenson?
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A Yes, sir, that's right.
Q How old are you, Mrs. Stephenson.?
A Twenty-five.
Q Where do you live?
A I live about a mile north_ of Mt. Sidney now.
Q At Holly's place in Augusta County; is that correct?
A That's right.
Q Mrs. Stephenson,. prior to this morning when I talked
to. you in this back room, did you discuss this case with either
Mr. Conrad or myself or any other person?
A No.
Q I believe you were summoned to appear h~re on yesterday; is that correct?
A No, I got my summons last night at ten o'clock.
Q At ten o'clock last night. at your home?
A That's right.
Q Did you know what you were being summoned for?
A No, I didn't.
Q You did not know, did you?
A No.
Q You are married now?
page 208 ~ A I am.
Q And you and your husband are living together?
A I am.
.
Q I believe he's here with you this morning?
A Yes.Q Mrs. Stephenson, do you know Goldie Simmers?
A Yes.
Q Did you work in Harrisonburg, prior to moving?
A No, I never worked in Harrisonburg. Q I'll ask you this, Mrs. Stephenson, have you or have you
not ever submitted yourself for an abortion operation?
A Do I have to answer that?
The Court:
I did not hear the answer.
Mr. Hammer:
She said, "Do I have to answer."

~

Francis S. Mille!, Com. vs Raymond J. Bennett, ·Adni'r 165

Ruth Lucas Stephenson
Mr. Miller:
Isn't it a case where the Court could advise her of -what her
constitutional rights are?
Mr. Hammer:
There are no provisions in the statute, if Your Honor please,
for a woman submitting to an operation. There is no constitutional provision.The Court:
I do not think the constitutional rights apply' here.
Mr. Hammer:
-(To the -witness)
question. -

His Honot rules you must answ~r the

A Yes.
page 209

~

Q You have?
A Yes.
· Q · When was it- that you submitted to this ope~a-

tion?
A I can't tell you the exact date.
October.
·
Q Of 1946?

All I know it was in

Mr. Fife:
We object, if Your Honor please, of putiing ~
The Court:
That is leading.
Mr. Hammer:
All right, sir.

Q Please state to the jury whether or not in October you
ever sub~itted yourself to Mrs. Iva Rodeffer Davis Coffman,
the defendant here, to have an abortion performed upon you?
Mr. Fife:_
We renew our objection, if Your Honor please.
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The Court:
... _

The record will show that it is overruled and ·exception.
Mr. Miller:

It goes to the whole testimony.
The Court:
Yes, sir.
The Witness:
How was that?
Mr. Hammer:
Read the question, Mr. L~e.
(The last question was read by the reporter) .
I was taken there for that purpose.
By whom?
Goldie, Simmers.
By Goldie Simmers. Was that purpose accomplished
there in that home?
page 210 ~ A Yes, it was.
.
Q Who performed that operation upon you?
A Mrs. Coffman.
Q Is that the lady behind her couns_el pere?
A: I never saw the woman but once and I'm not sure I would
recognize her again.
Q Does this appear to be the woman here?
Mr. Fife:
A
Q
A
Q

We object to that, if Your Honor please.
A I don't know.
Mr. Fife:
She says she didn't see her but once and doesn't know
whether she would recognize her if she would see her again.
Q Where was the home located itself?
A In Mt. Crawford.
Q Can you recall what kind of a house it was?
A I'm not too sure I can do that. There's several .houses
there exactly alike.
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Q Several houses there alike. You :were taken there by
Goldie Simmers?
A That's right.
Q Was Goldie Simmers pregna_nt at that time too?
A So far as I know.
Q Do you know whether or not Goldie Simmers had an
operation performed upon her the same day that you did?
A As far as I know she did.
page 211 ~ Q, Who was the operation performed on first, you
or Miss Simmers?
A I don't remember; I really don't.
Q Where was this operation performed on you in the house?
A I couldn't even tell you that. They went in two rooms.
Q Was the operation performe4 upstairs or downstairs?
A Downstairs.
Q You say you went in two rooms?
A We were looking at her house, she just moved in and
we were looking at her house.
Q Where was Miss Simmers when this· operation was
performed upon you?' ·
A I don't know whether she was with me, or not.
· Q You don't know whether
she was in the, same room with
I
you, or not?
· A No, I don't.
Q You don't recall that?
A No, I don't.
Q As I understand you, the operation upon you was a
success; is that correct?
A Yes.
Q Do you know the plaintiff here, Mr. Bennett?
page 212 ~ A I've seen him work~ng in a restaurant, that's all
I know ~bout him.
Q You are no personal frienp of_ his?
A No.
- '
Q You have no interest whatever in the oukome of this
case?
A No.
Mr. Hammer:
That's all.

Take the witness.
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CROSS EXAMINATION
By Mr. Fife:
. Q Did we understand you to say that Goldie Simmers had
an operation, an abortion oper~tion, performed on her at the
same time you did?
A As faJ" as I know.
Q What do you mean by that, as far as you know?
A Well, we went there together. As far as I know, she
wentfor the same thing.
-Q Was she with you all of th~- time?
A Well, we went in together and we come out together
and I just can't remember. I've. tried to forget it.
Q Let me ask you this. According to Goldie Simmers,
she's had thre~ illegal operations for abortion. Could you tell
us which one of the three it was?
A No, I don't. I'm not that well acquainted with her.
Q How did you happen to go there with Goldie?
page 213 } A How was ihat?
Q How did you happen to go there with Goldie?
A· Well, she knew the condition I was in and I think she
was in the same condition and she was ·going and she knew that.
-I wanted to have something done.
Q Are you all pretty good friends?
A No, not specially.
Q How did th~se gentlemen know anything about your
abortion?
A Tha_t's what' I would like to know.
Q That's wliat you would like to know?
A I certainly would.··
Q Who do you think could have told it?
A I don't. know unless Goldie did.
Q Don't you feel like Goldie is the one who told it?

Mr. Hammer:
We object to that, if Your Honor please. The wiiness says
she would like to know how we found out.
The Court:
I think it is proper on cross examination.

~
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Q D~ you think Goldie is tpe one who told it?
A I don't know who else could have.
Q You don't know what Goldie's interest· is in this case,
do you?
A No, I don't.
Q How long had you known Goldie at that time?
A She was a friend of my sister's; they worked together
for years.
page 21~ ~ Q Where?
A At Grottoes.
Q At what?
A Grottoes.
Q You have an older sister?
A Uh-huh.
Q How was the operation performed on you?
A I don't remember~
Q You don't remember?
A No, I don't.
Q Were you drugged?
A No, I wasn't drugged but I just don't remember.
'
Q Were you drinking?
A No, I was scared.
Q Have you ever talked to Goldie about it since?
A I haven't seen her more than a half dozen times.
Q Did you go to the hospital?
A No.
Q Didn't go to the hospital?
A No.
Q How long pregnant were you?
A My doctor taken care of me at home.
Q Oh, your doctor did. Did you .tell your· doctor what
had happened?
page 215 ~ A I did.
Q And you don't know how it was done?
A I didn't want to know.
Q How soon did you have to see your doctor? A Right away. I don't remember the exact date but it
was right. away.
Q You mean the same date?
A No, it wasn't the same day but it was the next day or two.
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Q Was it the next day?
A I don't remember exactly because I don't remember
exactly what day I was over there.
Mr. Fife:

That's all. Stand aside.
Mr:· Hammer:
Just a minute.
REDIRECT EXAMINA.TION

By Mr. Ham~er:
Q Did you know Goldie Simmers in 1944?
A Well, I don't ·remember any date but she's been a friend
of my sister's for years.
Q Have you ever had more than one abortion performed
upon you?
A No.
Q That's the one and only time you have had an operation
performed upon you when you were with Goldie Simmers?
A Yes, sir.
page 216 ~ Q You wouldn't be here today if the sheriff hadn't
caught you last night?
·
A No, sir.

Mr. Fife:
We object, if Your Honor please.
The Court:
That is far enough.
(Witness excused.)
Mr. Hammer:
We rest, if Your Honor please.
The Court:
. Gentlemen of the jury, we will take a five minute recess. ·
(A recess was taken until 11: 40 a. m. at which time the
trial was resumed.)
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(AFTER .RECESS)
EVIDENCE INTRODUCED IN BEHALF OF DEFEN:OANT
JAMES R. CASH, sworn for the defendant.
DIRECT EXAMINATION
· By Mr. Fife:
Q You are Dr. James R. Cash?
A I am, sir.
Q And you are, I believe,· sir, a resident of Albemarle
County?
page 217 ~ A I am.
Q What is your profession?
A Professor of pathology, University of Virginia.

Mr. Hammer:
We waive his qualifications, if Your Honor please.
Mr. Fife:

I would like for this record to show his qualifications

Q Will you state, $ir, what your qualifications are for the
position which you hold, or what they have .been by way of
education and otherwise?
·
A Formal education in medicine at Johns Hopkins Medical
School, five years of preliminary training in the department of
pathology in Baltimore, Johns Hopkins, and 24 years of subsequent experience with· the subject.
Q You are ·head of the Pathological Department at the
University Hospital, are you not?
A I am.
Q Do you also have some relations to the commission OI)
postmortem examinations in -this state?
·
A I'm designated by the medical examiner, Dr. Bray
Fogel, to do postmortems at the University Hospital and to·
examine material for the state which has been removed at past·mortem examinations in other parts of the state.
~ Q What is the difference between · a postmortem ·
page 218 ~ examination and an autopsy?
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A An autopsy must be done to effect a postrµortem
examination-a proper postmortem examination, I will say.
Q In order to determine the cause of death, is it desirable
that the autopsy be done at the Uniyersity Hospital, in many
cases?
- A It should be done by a competent pathologist. It makes
no difference where it is done.
Q Was this case of Mrs Kerneda C. Bennett referred to
you?
A Some of .the organs from this case were sent to us by .
Dr. Byers of Harrisonburg for examination.
Q Which of the organs?
A The uterus, the heart, the lungs-I have submitted a.
written report.,
Mr. Fife:
(To counsel)

Have you gentlemen seen this report?

Mr. Hammer:
No, sir, I have not.
Mr. Fife:

I understand Mr. Conrad was questioning the witness about
it.
Mr.Hammer:
No, sir, I haven't seen the report We were not questioning
anyone about it
Mr. Miller:

Dr. Byers mentioned that he had seen ii.
-

A

(Con'd)

I'd like to add the stomach to that.

Mr.
- Fife:.
I do not want to introduce it but I. want to. give
page 219 } it to the doctor to refresh his recolleetion.
Mr. Hammer:

We want to see it.
Q You didn't bring a copy of it with you, did you?
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A No, sir. I think I remember it.
Mr. Fife
Suppose you forget it for the moment, Mr. Hammer.
Mr. Conrad:

-

Give us an opportunity to go over it.
Mr. Hammer:
We want to state now that if counsel for the defense does
not introduce the. report of Dr. Cash, counsel for· the plaintiff
intend to ask for it.
Mr. Fife:
Counsel.for the defendant is only too glad ~o introduce this
report. I manipulated it this way to keep them from making_'
an objection to it. ·
The Court:
Are you introducing it?
Mr. Fife:
Yes, sir, I am offering it in evidence.
The Court:
Very well, without objection it will be admitted.
Mr. Hammer:
No, sir, we want it.
By Mr. Fife:
-

Q Dr. Cash, do you hold in your hand a copy of the report
that was made at the hospital with reference to this case?
A t do.
Q What is the date of t~at, please, ·sir?
A January-~he only date on the report is the date
page 220 ~ of death: January 28, t947.
Q Yes, sir A No, the organs were-that's right. The report itself°
is not dated.
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Q It is a report on the examination of the organs of Kerneda C. Bennett, is it not?
A That's right.
Mr. Hammer:
May I interrupt and ask one question about th~ report·;
Mr. Fife:
Yes.
By Mr. Hammer:
Dr. Cash, are those marks-underlines-your marks in pencil
~the pencil notations thereon?
A No, sir.
Mr. Hammer:
If Your Honor please, before that is submitted, we'd li_ke to
have those- notations that are not Dr. L-ash's removed.

The Court
I do not know what they are. ,
Mr. Fife:
They are my own private Mr. Conrad:
Mr. Fife's private notes, as we understand it, which we
think should be removed or use Dr. Cash's original report.
Mr. Fife:
If Your Honor please, it is nothing that would influence Dr.
Cash one way or the other.

Mr. Hammer;
Before the jury gets hold of it, we think your pencil
page 221 ~ notations should be removed. We think Dr. Cash
is perfectly capable of testifying from his own report.
Mr. Fife:
I am perfectly agreeable to that.
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By Mr. Fife:
Q In what condition were the organs received? A They were fixed in formaldehyde or similar fixing fluid.
Q Is that the proper way to preserve them for your examination?
A It is proper if they must be preserv~d for any period
of time. Of · course, we should have preferred to have these
tissues. fresh, without fixation. It did not interfere with the
study of the abnormal anatomy presented by the specimens
but fixation in any chemical or fluid interferes with the toxi".'
cological examination of the fluid or tissues received. We have
been requested by the medical examiner not to forward to him
such specimens for studies of poisoning, of toxicological studies,
·or other studies or toxicological nature.
Q Did the fixing solution in which they were received
affect your examination of the stomach ·and its contents?
A We could study the changes that had taken place in
.the stomach but we could not send the stomach contents for
chemical study.
Q It did inter.fere with the examination of the stomach?
A Yes, sir.
page 222 ~ Mr. Harpmer:
Not of the stomach but the stomach contents.
The Witness:
.Stomach contents.
Q You did not receive the brain?
A No, the brain was not removed, I am _told.
Q What examination of these organs was made-what
examination of the organs you received wa~ made?
A ·All 9f the· organs which we received were examined
by inspection-careful inspection of the exterior of the organs.
Then the organs are cut, sectioned across, in a way that would
reveal any changes that had taken place on the interior. I
examined these myself. I saw them. I r.emember what ~as ·
done to these precisely.
· Q Would you mind telling the Court and' jury precisely
what was done to these and that especially with re~erence to·
the uterus.
.
A The studies of the heart and 1ungs are quite irrelevant.
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They were normal and found to be normal in every respect. .The
uterus was the important organ. The uterus had been partially
opened when we received it. On the anterior surface, I think,
as well as I remember. And we could see the fetus with .the
amnion-that is, the sac that contains the fluid in which the
fetus exists-still intact.
Q Wlien you say that, you mean still in its normal
page 223 ~ position?
A Still in its normal position. And it was a very
delicate membrane and had not been ruptured, it still contained
· the fluid and the fetus was in the amniotic sac. We cut through
the uterine wall, we -opened the sac, removed the fetus, and examined the attachment of the sac to the uterine wall. Now
that is the afterbirth, the site at which the fetus is attached
to the uterine wall.. We examined that grossly and made
numerous sections through it. In all, 10 or 15 cuts were made
across and through the uterus and its contents. We found a
small plug of mucus in the cervix.
Q What is the cervix?
A In the cervical canal.
Q What is the cervix?
A That is the end of the uterus, the external portion of
the uterus, which is in connection with the vagina. It has a
small canal through the opening which . connects with the interior of the uterus where the fetus is attached. And this canal
contained a small amount of mucus, which is normal for the pregnant state.
Q Is -that discolored mucus?
A It was pinkish; described as pinkish.
Q That is a normal· c<;>ndition?
,
A · One would assume the pinkness came from blood.
Q From blood?
page 224 ~ A From blood.
Q . Did you find evidence of an old infection?
A There' was an old infection- of the cervix-very old and
chronic infection of the cervix. It is, ,of course, possible that,
blood could come from that area.
·
Q What kind of ~ infection?
A We cannot say what kind of infection was in the cervix.
It was a chronic infection. A good many women have chronic
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infections of the cervix. So:n;ietimes they are of a venereal
~ature but we have no positive evidence in this case that it
was of a venereal· type. In order to determine that, one should
hav~ the fallopian tubes as well. And then, of ·course, after.
infections become ·quieted dow_p and are no longer active, it is
sometimes possible to prove positively the nature of the original
infection which lead to the evidence that infection. was present.
Q Doctor, how large was that uterus with the fetus in it?
A Oh, it was around-it must _have been measured here,
I don't know whether it was or not. Well, it is measured in
centimeters, I see. I'll give. it to you in inches.
Q Could you describe it with your hands, or something?
A About that size· I should say (indicating)-five inches.
Q Would you show that to the jury, please, sir?·
page 225 ~ A About that size-inside my fingers-not the outside but the opening. About that si~e (indicating).
Q Was a microscopic examination made of the sections?ycu said you took some 12 or 15.
A Yes, that's why we take the sections, not only to see
the cut surface, which we can 'see grossly,. but to study those
surfaces mi~roscopically~
Q Is that microscopic examination of an advantage over
the visual examination?
A Well, it Q Can you discover more by that method than l?Y looking
at it with a naked eye?
A Yes, and it assists orie to explain the real nature-true
nature of gross changes which we see. with the naked eye.
Most of the times, we see the changes with the naked eye.
Sometimes microscopic changes are revealed which are not
visible to the naked eye. But we study them with a lJlicroscope ·
to attempt to find out more about what we see grossly. As a
general rule, that's -the relationship. Q Did you find any injury to the uterine wall?
A No, there was no injury to the uterine wall.
Q Did you -find any injury in the cervical canal?
A ~o injury -in the cervical canal.
Q What is the placenta?
A The placenta is the afterbirth which is the structure
by which the fetus is attached to the wall of the ·

'
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page 226

~

uterus. It consists of parts of tissue, of a portion
of the material-that is, a portion of the mother's
tissue-and it is also made up partially of the tissues derived
from the fetus which invade the maternal tissues and establish
connection with the blood supply of the mother, and, in that
· ' manner, the child's life is supported.
Q Did you find any injury to the placenta?
A None that we saw grossly or microscopically.
Q None whatever?
A No. There was no evidence-I'd just like to make the
plain statement: there was no evidence from the uterus. or its
contents that any attempt at interference with the pregnancy
had been made.
Q Dr. Cash, what is an air· embolism?
A The presence of air in the circulating blood stream.
Q And is it fatal in some instances?
A Some instances it is fatal.
Q Is it or not possible for air to be in the blood stream
without a fatal result?
A· Oh, yes.
Q It is possible for large quantities to be in there at times
without fatal results-or comparatively large quantities?
A Yes, comparatively large quantities if too much
page 227 ~ does not get in at one time and if it does not reach
certain places. Large amounts of air can _be absorbed into the blood stream and produce no damage.
Q In order .to be fatal· in its effect, what organs must be
affected?
A The massive introduction, or the introduction of massive
amounts, of air into the veins obstruct the passage of the blood
through the right side of the heart. to the lungs and prevents
the· oxygenation of the venus blood, and the large veins-there
are two large veins which conduct the blood to the right side
of the heart and air is found in these large veins generally
distending them, also the right ventricle and right auricle of
the heart and the pulmonary arteries that attempt to force it
through the lungs.
Q Would you tell us, please, what is the course of the air
through the organs?
A· Beginning with the uterus?

.

'.
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Q In fatal cases, assuming that it was injected -into the
uterus.
A Assuming that it was injected, it reaches the blood stream
through the uterus. It would, presumably, enter at .the placental
site, which would have to be ruptured, revealing ·a hemorrhage
at· the site. Air can only be introduced into the blood stream
through a defect or a hole in a blood vessel. It is, in· practically
all cases, the veins-the thinnest walled blood vespage 228 } sels-through which such introduction is made. So
the air being introduced by virtue of a tear in one
of the veins at the placental site-one or more veins at the ·placental site-would pass through the veins of the uterine wall to
the uterine veins, which are large veins that connect with the
still larger veins that conduct the blood to the heart. This
largest vein i~ the inferior vena cava, its name. is, and it is
generally found to be distended with air-tightly distended with
air-interferring with the entry of any blood to the heart through
that vein.
Q Is there a w~ll known test which can be made to ascertain whether or not a person died of an air embolism?
A Yes, sir.
Q What is that test?
A Our rutine way of performing this test is to make an
incision in the body-the regular autopsy incision-=-which exposes the interior of the entire body. We have t~en direct visual
. approach to the large veins in which the air is, that is, the in- ,
ferior vena cava in the abdominal cavity and the superior vena
cava in the chest. We look at those first and then, regardless
of what we see, we open the sac that's around the heart, the
pericardia! sac. The sac is inclosed in a thin-the heart is inclosed in a thin, fibrous meJI?.brane. That is opened. It doesn't
connect with the heart. itself, just a covering that· lies. around ·
the heart. And we palpate the heart itself to see
page 229 } if the heart is distended, and the heart itself would
feel like a balloon; as if air is injected into a balloon,
you would feel the heart distended qy air. Also, these large
veins, they would be distended to twice as big as my thumbto the size of twice the size. of my thumb-if tp.ey were distended with air, and one can feel it in those thin.walled structures
just as he would feel the air in a toy balloon. Still, that doesn't
prove it is air. It seems to be air.
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So we then open this pericardial sac. We begin with the
heart and we open this sac and hold it up so and fill it with
water. -So we cover the l_leart with- water. Then we puncture
the heart and· if air is there it bubbles up. And the same process
is, repeated with the superior vena cava and the inferior vena
cava. Still, that doesn't rule out the possibility of death from
air embolism. It rules out the presence of air in the heart and
also the superior vena cava and also the inferior v~ria cava. But
if air is-maybe small amounts of air, if they are so unfortunate
as to enter the arteries of the heart, air would have to pass
through the lungs-from the veins through the entire lungs,
back again to the left side of the heart, escape from the heart,
and then just happen to hit the orifice of the arteries of the
heart. There are two of those. They are small, each a little over
· the size of a pinhead in size. 1! nd air could enter those and
one can see it as air bubbles. That's looked for, as
page 230 ~ a rule in such cases, before any ope~ings are made
in the veins or into the heart.
Q Of course, when you received this heart -:A It may go to the brain, I should say, too. It may go to
the brain. . It might be pumped out of the left heart and "lodged
in the brain. And one small bubble !of air a millimeter or pinhead in size; if it strikes the wrong ~essel in the brain-or the
right vessel, as you look at it-~l cause death.
Q Of course, when you receivedlI this heart of Mrs. Bennett,
it h~d be_en removed from the body?
A Yes, it had been removed.
Q And you could make no test?
A No, it was exposed to the atmosphere.
Q You did not receive the· braih at all?
A~I
'
Q It has been suggested that a~r embolism sometimes occurred in the course of operations; i~ that tru~?
A That's true.
,I
Q. Must a. vein then be opener
A A vein is opened; yes. _ i
Q ~d does that have a tendenty to S\.lck in air?
A It occurs most commonly in rthe large veins of the neck
when the thyroid is being operated/ upon and the pressure of
blood inside of the largei veins of the neck is lower
1
,

1

I

I
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page 231 ~ than the atmospheric pressure. That is the pressure that is exerted on the surface of the body by
the atmosphere in which we live. And under those conditions,.
large amounts of air will rush into that opening. It .makes. a ·
hissing ~ound as it goes in and is relatively-no doubt_ as to
what has happened ..
Q In a case· of that type, you could be absolutely certain
as to the cause of death?
· A It is sometimes not the cause of death. It happens sometimes and the people don't die.
Q But in the case of a death?
A Well, of course, under those conditions we would still.
demonstrate air in the heart and in the large vessels before
we would say we had proven it was the cause of death. This.
person could have died of anesthetic, you see, which he was
receiving, and unless we could find air in the heart· and in the
large vessels, we could never say we had proven this person
died of air embolism. One has not only to demonstrate the
source of the air and the mechanism by which the air entered
but, if that is true,. air is bound to be where it shouldn't be.
Q So even in a case of an operation where the. vein is
opened and you hear the hissing sound of the air, you would,
even then, go further to determine certainly as to whether the
person died of an _air embolism?
page 232 ~ A We would have to in order to say we had proven
it. Common sense might say that we will expect
to find this proof but, after all,, proof has to be positive rather
than theoretical.
Q There has been some testimony in this case to the _effect
that when this uterus was removed it felt as though it had air
in it, it had a crepitant feel. It had, of course, been opened
.when you received it. If that air had been. in the uterus, did
that necessarily mean de-a.th?'
A No. Of course, air in the uterine cavity. I doubt that
it can.be felt. Air in the uterin·e wall, where it has been forced
into the tissues and v~ins of the uterine wall, would be in
pockets of the wall of the uterus much in the arrangement of
honeycomb, and if one feels. that, the movement of the ai.r
bubbles through the tissue is what gives the feeling described
as crepitation. One just feels the movement of air in small
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amounts. But in the cayity of the ute~us, I doubt that it could
be felt unless it was so distended that the uterus has the feeling
.of a balloon.
.
/
Q Unless it were really blown u~?
A · Yes, blown up and tied off, you jsee, it might -be possible.
Q If it had been in the cavities, as you describe it, would
~here have been a tear or injury to the; tissues?
A Well, it depends how hard it had been forced into the
cavity. Of course, we speak of the: uterine "cavity''-when
the fetus is in the cavity, t~ere is no cavity. It is a
page 233 ~ potential space, the space !that the fetus occupies.
It is not a cavity then. : .
Q Let me ask you this. Dtd you, u.pon examination grossly
and miscroscopically, determine wheth~r or not there had been
;
any air in this uterus?
A Well, we demonstrated-we looked for possible injuries
to the uterine wall and placental sit~ and could demonstrate
none.
Q Found none?
A Found none.
Q Did you find any evidence of : a hemorrhage?
I
A There was no hemorrhage.
Q Without an injury to the uteriJe. wall and the placental
site, could the air in the uterus have !caused death?
A No.
.
Q There necessarity had to be some opening of the circulatory system, did there not-a vei~ or artery-to have permitted its entry?
A That's true.
Q Dr. Cash, have you read Dr. Byers' testimony that was
given here on yesterday?
I
A Yes, I just read it a while ago.
I
Q Dr. Byers, after being asked sbveral times whether he
found a punctured vein or[ artery and repeating.page 234 ~ Mr. nammer:What page are you reading from?
I

1

I

I

1

i

Mr. Fife:

Pages 23 and 24.
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Q · - he repeated his answer: "There was a raw surf~ce."
What do you und~rstand he meant by that?
Mr. Hammer:
I object to that, if Your Honor please: what does this
witness understand. The jury heard Dr. Byers testify. This
witness did not. .It is not a question of what this witness understands from what he reads.
The Court:
I think it is admissible. I think I see what is coming.

Mr. Hammer:
We except to the ruling of the Court.
Q- What do you understand that to mean?
A I don't understand it. It has no accurate meaning to
me.

Q Could air be injected into the uterus in sufficient quantity to produce an air emoblism causing death without apparent
injury to the uterine wall or placenta?
A I see no way in which it could unless it were injected
directly into a vein, and then it wouldn't have been felt in
the wall of the uterus.
Q Of course, if it had gone directly into the vein there
wouldn't have been any in the uterus?
A There wouldn't. have been any in the uterus.
Q From your examination of the uterus in this case, was
there any evidence that the woman died of an air embolism?
A No. Of course,· I don't mean to imply that we
page 235 ~ proved she didn't die of an air embolism.
Q But there is no evidence found that she did die?
·
A That's right.
Q I believe the finding was that ·her death was· undetermined-cause of death was undetermined?
A From our examination of the organs we received, it was
undetermined,, yes. It seems to me to be undetermined on the
whole .
. Q. It is your op¥1ion it is undetermined on the whole?
A That's right.
Q You have described the set-up that the State of Virginia

)

,_d

-I

i
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has now for the appointment 0£ coroners m the various coup.ties
and cities, and the reference by thos~ coroners to your institution of knotty cases, and your methoa of examination to deterinirie causes of death._ In spite of th~t, are there still cases oc- .
curring today in which the cause of death ·is. undetermined?
A Yes,. I think there are.
Q They occur only too often?
A Yes, they occur too often. · !
Q There is some testimony in this case that a short time
before. Mrs. Bennett's death,
she reached
into a certain
red-.
I
pocketbook that she had and took therefrom something and put
in her mouth and drank water, saying at the time that she
had taken poison. What~ if any, poison would kill
page 236 ~ instantly or practically ~nstantl'y?
A Potassium. cyanide· is- the c0mmon one, or sodium or postaaium cyanide.
Q Would an examination of the stomach content reveal
or potassium syanide.
A Yes.
Q It would?
i
A It would.
I
Q And you were unable to do that in this case?
A We have been requeste~ not!to send fixed stomach contents or any other tissue to the medical examine's office. Somany opportunities for the introdliction of poisons into the
tissues· by fluid in which they are fix~d occurs that it frequently
· confuses otherwise perfectly straightforward evidence that could
be obtained from these organs, fin~ing traces or even fairly
large amounts of poisons.
j
Q When you say "fixed", you Il1ean -·
A Hardened.
I
_
Q You have been requested no~ to send them in the fixing
solutions in which these organs wer~?
A That's right. It is a presenfing fluid.
.
Q Had this stomach content been received direct, without
a fixing- solution, might you have :made an examination that
would have been helpfttl?
_ page 237 ~ A We w·ould have sentJ it to the medical exa~iner
for that purpose-to the IrPoratory for that particular
•

I

i

1

I
I
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purpose and it would have been given a routine examinatibn
for poisons.
.
.Q Might or might not that have been helpful in this case?
A It might have been helpful; yes, sir.
Mr. Fife:
That is all.
CROSS EXAMINATION
By Mr. Conrad:
Q What do you mean that might have been helpful, Doctor?

.A. It might have proven that she died of poisoning.
Q Let me ask you this question. You made no ~xamina~ion of those stomach contents, did you, sir?
A Other than inspection and looking ~t the wall of the
stomach.
Q You looked at the outside wall, as I understand it?
A That's right.
Q You say the reason you do not make an examination of
- the contents is because of the fact that by reason of being placed
in the solution poison may get inside, as I understand it?
A Oh, yes, it does.
Q Suppose that you made an examination and had found
no poison inside, wouldn't that have been WOI'.thpage 238 } while?
·
A We are requested by the state medical examiner
not to send him, and he will refuse to study, stomach contents or
other fresh tissues which has been placed in· various-any kind
of fluid.
Q In other words, he wouldn't h~ve been interested in it,
but if you had made an examination and had found no poisoning
in there, would that have not been worthwhile?
A That's the only examination I'm able to make is to send
it to his chemists. I'm not able to do the examination any other
way.
Q But if an examination would have been, it could have
been proven -if there was no poison that there was no poison,
could it?
·
A Yes, it could have, I suppose; yes. I don't know that

I
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that is a fair question because certain tests-chemical testsfor poisons may not work. They may tie interfered with by the
fluids.
.
I
.
.
· .
Q What test would have mterfered1w1th
potassmm
cyanide?
I
A I'm not a chemist. I'm not prepared to answer the
question. But I know the principle tltat any way you look at
I
it that the material was improperly sel).t and is not really suitable for study if it has been put in pre~erving fluid.
Q Wouldn't potassium cyanide injury the walls of the
stomach?
,
I
page 239 r A Well, you see, potassiu~ cyanide, in itself, does
relatively little to the tissues. But· when it reaches
the gastric juice, the acid in the gastr~c juice liberates hydrocyanic gas and this gas is absorbed hi the stomach and. very
small amounts of this are fatal. So I [should think it possiple
that the stomach could have. been ~elatively unaltered-the
stomach wall relatively unaltered.
Q Was there anything at all, fro!m the examination that ·
you made of the walls of the stomach, which w·ould indicate
poison?
.A No.
I
Q You have stated that an autopsy must be done in order
to effect a proper postmortem examination, Doctor, and you
I
were not present when the autopsy actually was' performed
by Dr. Byers and Dr. Hill, and in order to discover an air
embolism it must be at the time that the autopsy is made, must
it not?
:
A That's true.
Q In other words, this could ha~e been one of the most
flagrant cases of air embolism that you ~ver have seen and from
what was sent to you you could not t¢ll?
·
A I would say it was very unlikely because if the uterus
is the site of which the air entered the body 1

1

1

Mr. Conrad:
I didn't ask that question.
Mr. Fife:
Let him answer it.
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Mr. Conrad:
It is not responsive to the question.

_page 240

~

Mr. Fife:
I think he has a right to answer the question.

The Court:
He may answer the question.

Mr. Conrad:
You may answer the question.
Mr. Fife:
Read what he said.
(The last answer was read by the reporter.)
A - one wot,tld have seen the site at which. the air had
entered the circulation.
Q You are not saying that this was not a case of air
- embolism, are you, Doctor?
A No, I have no way of knowing.
Q And all of your findings have been negative, have they
not?
A That's right.
Q And you examined the heart, and the lungs, and the
stomach, and you found nothing in those which would-in other
words you found no ·chronic heart trouble, or nothing in the
lungs, or··nothing in the stQmach which would indicate death
came from any 9ther cause, did you, sir?
A That's true.
Q This infection that you spoke about, chronic infection,
there. was no evidence that that could have been the _cause of
death, was it?
A Quite unrelated.
page 241 ~ Q If the brain had _been sent to you, that woqld
have been of little or no help to you at all in determining whether or not an a~ embolism had taken place, would it? ·
A In determining whether an air embolism, yes. It might
have been helpful jn other respects.

_ 188

Supreme Court of Appe~ls of Virgitria
I

·James R. Ca1h.

Q You found, as you say, no evidenc~ that an abortion had
been committed but you could not/ state whether or not an
abortion had been committed ~r att~mpted or not, could you,
·sir?
A I found no evidence that it µad been-I found positive
evidence that it had not been committed and that also I could
find no evidence t.hat one had been attempted, which we expect
to find· if it has been attempted.
Q Was the vagina sent to you, by
the way?
I
A No.
Q Doctor, did you not testify !in a previous hearing, on
December 11, 1947, in connection with the case that was being
heard here -at that time, in answer toI a question by Mr. Hoover
-the question was: "You found ·no evidence that an abortion
had been at.tempted?" Was not your *nswer at that time "That's
, right. Of course, that doesn't pro~e-I don't mean to imply
that we proved than an abortion h~d not been attempted· but
we could find no evidence that one Ihad been attempted."?
A That's true.
Q Is that still your statement?
I
page 242 ~ A That's true.
Q Doctor, do you actually know what the solution
was that the stomach was placed tji when it was sent to the
University?
·
A It smelled like formaldehyq.e, but I have no way of
knowing. No further ·examination lwas made of it.
. Q Are there any recognized ~olutiqns to send organs in
which A Undertakers have
various fl6ids
for embalming.
They
•
I
•
vary. They are proprietary preparations.
Q ·Some of those solutions, are they such that they do not
penetrate the walls with poison?
A Well, I don't know. I think there are certain laws
about solutions that undertakers us~. I don't know what' those
laws are. Didn't Dr. Byers say? Ii think it was formaldehyde.
It smelled like formaldehyde.
Q You made no chemical analysis or test?
A Of course, it had formaldehyde in it. No, it is not
possible to make all of the differen~ tests to rule out what was
in the fluid.
I
1

f

I

·

1

i
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Q How long has it been, Doctor, .since you have ·seen air
sucked into the vein or artery of a person?
~ Twenty years..
·
Q Doctor, have you been paid, or do you expect to be paid
anything in addition to the usual attendance fee and
.page 243 J mileage, for your testimony here today?
A I haven't discussed payment with · anyone. I.
should think. I ~ould be paid.
.
Q Additional to the usual attendance fee and mileage?
f,.. I should expe~t it.
· Mr. Fife:

He· is testifying as ·an expert. I think he should be.

Q Who do you expect to be paid by?'
Mr. Fife:

He doesn't expect to be paid by you.
Mr. Hammer:

Do you gentlemen want to admit it is by you?
That is all.
Mr. Conrad:
We would like, if Your- Honor please, of course, for ·those
notat!ons and interlineations in ~he report to be erased. It is
perfectly agreeable to us to have a copy prepared.
(Witness excused.)
The.Court:
Gentlemen, we will take a recess for lunch.
anyone discuss the case with you.

Do not let

(Recess for lunch was taken unt~ 1:55 p. m.)
page 244

~

AFTERNOON SESSION

(The trial was resumed.)
Mr. Miller: ·
If Your Honor please, the defense rests.

.

. -
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The Court:
Any r~buttal, gentlemen?
Mr. Hammer:

I

I do not think we have any.

[

(Thereupon, the Court and counsel retired to chambers.)
I

I

(IN CHAMBER~)
l\ir. Fifie:

. .

[

If Your Honor please, the defendant moves you to strike
this evidence and withdraw the case from the jury and from
the jury's deliberation on two ground~:
First,. because if Mrs. Bennett consented to, procured, or·
induced the illegal ~ct complained of in the notice of motion
her personal representative cannot recover.
·
i

-

I

On the Second ground, because there is no proof in the case
that her death was caused by Mrs. Coffman or by any instrument
at that time in the hands of Mrs. Coffman.
I

I

The Court:
.
I
.
The Court overrules the motion. I;n his opinion, the w ~ight
of authority is that consent is not a b~r to this action, and the
case of Matthews v. Warner's Admr. 29 Grat. 579 indicates that
Virginia will follow that rule. And ,fo~ the fur.ther ground that
the Court is of opinion that on the str~ngth of the testimony
given by D:r. Byers in this case it is a case that will
page 24~ ~ have to be submitted to thr jury for decision.
Mr. Fife:
Defendant, by counsel, respectfully excepts to the ruling
of the Court.
I
page 246

~

page 247

~

Hereafter follows the Instructions granted by the
Court .at the request of the plaintiff and defendant.
I

_'

PLAINTIFF'S INSTRUCfION NO. 1
(Granted. Objection.).
I

The Court instructs the jury that Jif they believe from the
evidence in this case that the defendant, Iva Rodeffer Davis
Coffman, performed, or attempted to p~rform, an abortio:n upon

Francis S. Miller, Com. vs Raymond J. Bennett, Adm'r 191

i.

the· decease~, Kemeda C. Bennett, and
attempted abortion, was the proximate
said Kerneda C. Bennett, then the jury
fav:or of the plaintiff in an amount not
$15,000.0Q.
'

that said abortion,
cause of the death
shall find a verdict
exceeding the sum
..

or
of
in
of

Mr. Fife:
The giving of Instruction No. 1 on behalf of the plaintiff is
objected to because the instruction is incomplete and does not
carry the idea that death must have resulted from an injury,
and the instruction, as offered, is without- testimony to support
it in the form given.
page 248

~

~-

PLAINTIFF'S INSTRUCTION NO. 2
(Granted. No objection.)

The Court instructs the jury that by preponderance of the
evidence is meant that evidence which is most cpnvincing and
satisfactory to the minds of the jurors. In determining upon
which side the preponderance of the evidence is, the jury may.
take into consideration the opportunities of the several witnesses for ~eeing and knowing :the things to which they testify,
. their interest, if any, in the result of the suit, the probability
or improbability of the truth of their several statements, in view _
of all the other evidence, and the facts and circumstances upon
the trial; and from all the circumstances determine the weight
or preponderance of the evidence. The jury a~e the sole judges
of the weight of the evidence and credibility of the witnesses.
page 249

~

. PLAINTIFF'S INSTRUCTION NO. 3
(Granted. No Objection.)

The Court instructs the jury that if they find for the plaintiff they may assess the damages in such a sum as they may deem
fair and just under all the circumstances of the case, such
damages not to exceed $15,000.00; and may direct in what proportion any damages they may assess shall be distributed to
the husband and the child of the said decedent.
page 250

~

DEFENDANT'S INSTRUCTION NO. A
(Granted. No objectio~.)

- The Court instructs the jti.ry that- the burden of proof is

).

I

'ii
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on the plaintiff to make out and prove to the satisfaction of the
jury by a preponderance of the evi~ence every material fact
·necessary to make out his case, and ifithe jury, after considering
all the evidence in the case, both for the plaintiff and the defendant: believe that the plaintiff has ~ailed to do this, then they
must find a verdict for the defendant!
DEFENDANT'S INSTRUCTION NO. B
(Granted. No objiction.)
The Court instructs the jury that the preponderance of the.
evidence does not mean the greater n'.umber
of ·witnesses, but it
t
is' the greater weight of all the evidence on both sides before
the jury.
·
I
page 251

f

DEFENDANT'S INSTRUCTION NO. C
I

(Granted. Objection.)
.

I

The Court instructs the jury that :in order for the plaintiff to
recover in this case they must believ~ from a preponderance of
the evidence that Kerneda C .. Bennett came to her death as a
result of injury received at the hands of Mrs. Coffman, and if
the jury believes that her death m~y have been due to some
other cause, or if the jury entertains )substantial doubt as to the
actual cause of her death, they shall ~nd for the defendant.
Mr. Hammer:
We object to that instruction, if :Your Honor please, on the
grounds that there is no evidence in this case that death was
due to any other cause, or that there c~n be any substantial doubt
as to the cause of death. The entirJ evidence in this case and·
the positive evidence is that she died as a result of an air
embolism.
I
_. The Court:

I

I will .giv.e that instruction.
Mr. Hammer:
I

We desire to except to the Courrs ...ruling in giving Instruc-tion C on the grounds that it is an improper instruction and is
not supported by any evidence in th~ case.
.
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page 252 } . DEFENDANT'S INSTRUCTION NO. D
(Granted.

Objection.)

. The Court instructs the jury that in order for the plaintiff
to recover in this case they must believe from a preponder~ce
of the evidence that the death of Kerneda C. Bennett was caused
solely by the wrongful act of the defendant, Mrs. Coffman, and
that unless they do so believe, they shall find for the defendant.
Mr. Conrad:
We desire to except to the Court's ruling on the grounds .that
we believe that the word "solely" is not a proper word and is
calculated to mislead the jury in their deliberations.
)

.

DEFENDANT'S INSTRUCTION NO. E
(Granted. No objection.)
The Court instructs the jury that if they believe from the
evidence in this case that the death of Mrs. Bennett may have
be~n caused by the taking of a poisonous substance, th~y shall ·
find for the defendant.
page 253 } DEFENDANT'S INSTRUCTION NO. F
(Granted. No objection.)

..

The Court instructs the jury that in determining the weight
to .be given to the testimony of different witnesses in this case,
~the jury are authorized to consider the relationship of the witnesses to the parties, if the same is proven; their interest, ·if_
any, in the result of this case, their temper, feeling or bias, if
any has been shown; their demeanor while testifying; their appar.ent intelligence, and their means of information, and to give
such credit to the testimony of such witnesses as under all the
circumstances such witnesses seem to be entitled to.
page 254 } Hereafter follows the Instructions offe~ed by the
defendant and refused by the Court.
- page 255 } DEFENDANT'S INSTRUCTION NO.

~

(Refused. Exception.)
The Court instructs the jury that if they believe from a
preponderance of the evidence in this case that the death of
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Mrs. Benne~ was the result of an illegil abc;,rtion, or attempted
abortion, done, or attempted at her o~ request, then the jury.
must find for the defendant.
1

•

I

!

I

.

DEFENDANT'S INSTRUCTION NO. H
I

I

(Refused. Except~on.)
The Court instructs· the jury that! even though they may
believe from the evidence in this case tha~ the defendant performed, or attempted to perform, an illegal abortion on Mrs.
Bennett, yet, if the jury further believes that the act done was
with the consent of Mrs. Bennett, or was solicited, procured o:r;
induced by her, then the plaintiff cannot recover in this case and
the jury must find for the defendant.
j

I

1

Mr.· Fife:
Exception is taken to the i refusal of the Court to
page 256 -~ giving Instructions G. ~d FJ;.
These instructions correctJy state the law in Virginia with reference to consent to the performance of an illegal
act and they correctly state the law relative to the participation
in an illegal act. The act complained of
was an illegal act and
I
the Court should instruct the jury that if Mrs. Bennett participated in, or consented to, or induced that act to be committed,·
she could not recover if she were livini and her personal representative, under the statutes of Virginia,
cannot recover in her
I
. place. ·
·
I
,
1

We ask that the grounds of demu~rer, filed in this case, be
reconsidered by the Court in connectjon with the offering of
these two instructions, and we assign those grour.ds in addition
as the reason for giving such instructibns.
I

Please let the record show that \fe except to the Court's
action in giving Instruction No. 1 and in refusing to give Instructions G and H.
i

~

page 257
(NOTE: The jury, havi~g hel!rd arguments of
,
counsel, retired to the jury room and after due deliberation returned their verdict in fa~or of the plaintiff in the
sum of $8,000.00, distributed $500.00 to Raymond J. Bennett and
· $7,500. to Carol);n J. Bennett.)
/
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The Courf:
Mr. Switzer, the verdict will be recorded and motion to
set it aside as contrary to law and evidence and other grounds
to be assigned in writing.
(The trial of this case was adjourned at 6: 58 p. m.)
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CERTIFICATES

I, W. V. Ford, Judge of the Circuit Court of Rockingham County, Virginia, do hereby· certify that the foregoing constitutes the evidence adduced, motions, instructions given and
refused, arguments, objections and exceptions, rulings, and all
other incidents of the trial before me and a jury in t}:le Circuit
Court of Rockingham County on the 17th and 18th days of
· May,. 1948, of the case of Raymond J, Bennett, Administrator of
Kerneda C. Bennett versus Iva Rodeffer Davis Coffman.- As to
the original exhibits introduced in evidence, as shown by the
foregoing report, to-wit: for the plaintiff, Exhibit 1 (Birth Certificate), Exhibit 2 (Dress Material and Pattern), and Exhibit
3 . (Pocketbook and Contents); and for the defendant, Exhibit
A (Anatomical Diagnosis), which have been initialed by -me for
the purpose of identification, it is agreed by counsel for the
plaintiff and counsel for the defendant that they shall be transmitted to the ~upreme Court of Appeals as a part of the record
in case in lieu of certifying to said Court copies or replicas of
said exhibits.
And I do further certify that to the findings cf the Court
and to its action in entering final judgment aga~st the Defendant on the 13th day of September, 1948, the said Defendant,
by counsel, excepted, and assigned the following grounds, viz.
(1) Because the Plaintiff cannot and should not maintain
this action by reason of the fact that (a) the said action grows
out of the consent to and participation by Plaintiff's
page 259 ~ intestate in an unlawful and immoral act,. (b) that
the alleged cause of action arose from an unlawful.
act solicited and pro~ured at the instance of and consented to
by the Plaintiff's intestate, (c) that Plaintiff~s intestate was
sui juris at the time of the alleged unlawful act to which she
-consented and capable in law of giving consent, (d) that under
the Statutes and Laws of Virginia, Plaintiff stands on no higher
ground than Plaintiff's intestate;
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.

(2) Because of the admission upon the trial of this case
1
of Jmproper and irrelevant testimonyl over objection of the De·
-fendant;

. (3) Because of the admission upon the trial of this action
of irrelevant and improper testimony tending to prejudice the
Defendanf before the jury;
I
(4) Because of the exclusion of [proper testimony from the
consideration of the jury;
[
(5) Because of the repeated questioning of witnesses by
counsel for Plaintiff upon impropet and irrelevant subjects,
tending to prejudice the jury;
I

(6) Because of the admission b~fore the jury of improper
and irrelevant testimony tending to prejudice and having the :
. :effect of prejudicing the Defendant before the jury;
I

I

(7) Because the evidence does pot suppprt a finding that
the De~endant was responsible for the death of Plaintiff's intestate or that any act of Defendant proximately caused said
I
death;
·
i

·

I

(8)
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Because the evidence wholly fails to show that Defendant caused the deathi of Plaintiff's intestate;
~

I

(9) Because of the granting by the Court of certain
instructions over objectiqn of Defendant;
I

•

•

(10) · Because of the refusal of ;the Court to grant certain
instructions requested by the Defenµant;
(11) Because the jury arbitrarily accepted and adopted .
unwarr~ted and unjustified conclus~ons from the evidence;
(12) Because the_verdict of the !jury is unsupported by the
evidence; and
i
.

.

I

(13) Because the verdict of theI jury is contrary to both
the law and the evidence.
.

1

Further, I_ here certify that the I transcript of the evidence
hereinabove, with motions, instructiops given and refused, arg!lments, objections and exceptions, rulings, and all other incidents
of trial, together with· his certificat~, was presented to nie for
verification and certification on the ~st day of .November, 1948,
in the Clerk's Office of said Circuit C]urt of Rockingham County,
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that said 1st day of November, 1948, was within sixty days of
the final judgment rendered in said case, and that before certifying the said evidence, and the transcript. thereof, and the
aforesaid motions, instructions given and refused, arg~ents,
objections and exceptions, rulings, and other incidents of the
trial, I have ascertained that Charles A. Hammer, Esq·. and
Sam P. Conrad, Esq., attorneys for Raymond J. Bennett, Administrator of Kerneda C. Bennett, had reasonable notice, in writing,
of the time and place when the aforesaid evidence, and the transcript thereof, motions, instructions, arguments, obpage 261 ~ jecti~ns and exceptions, rulings, and other incidents of the trial, together with t.he certificate, would
. be presented to me for ~Y signature, and that the said Charles
A. Hammer, Esq. and Sam P. <;onrad, Esq., attorneys for Raymond J. Bennett, Administrator of Kerneda C. Bennett, were
present at the time ·of my authentication thereof:. .
Given under my hand this 3rd day of November, 1948.
(signed)

W. V. FORD,

Judge of the Circuit Court of
Rockingham County, Virginia.
.Received Nov. 1st, 1948.
W. V.FORD
I, J. _Robert Switzer, Clerk of the' Circuit Court of Rockingham County, Virginia, hereby certify that the foregoing record
and certificate of exceptions was this day presented to me and
is accordingly hereby filed.
Given under my hand this 3rd day of·November, 1948.
(signed) ·.. J. ROBERT SWITZER, Cler~
of the Circuit Court of
Rocltjngham County, Va.
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VIRGINIA:

In ·the Clerk's Office for the Circuit Court of Rock.:.
ingham County, November
, 1948.
'
I

•

I, J. Robert Switzer, Clerk of the Circuit Court. of Rockingham County, Virginia, hereby certify that the for~going is a true,

J..
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1rgirua

record in an action ·at
. accurate; and complete transcript of
. law instituted by notice of motion fo~ judgment for death by
wrongful act pendjng in said Court un?er the style of
•

I

Raymond J. Bennett, Administrator
i
of Kerneda C. Bennett
v.
Iva Rodeffer Davis Coffman,
as appears of record and on file in my office and which I, as Clerk
of said Court, have been requested, in ~riting, to copy on behalf
of said Defendant for the purpose of its presentation, along with
a petitiq,_n for a writ of error and supers~deas to the judgment
therein pronounced, to the Supreme Court of Appeals of Virginia.
And I further certify that it affirrrfatively appears from the
papers filed in said action at law that Charles A. Hammer, Esq.
and Sam P Conrad, Esq., attorneys for said Plaintiff, had ,due
and written notice of the intention of lsaid Defendant to apply
for the foregoing transcript, and, further, that such attorneys
likewise had due and written notice, ~ithin the time required
by law, of the time and ·place when and at which the foregoing
certificate of exceptions were presented to the Judge of said
, Court for his attestation Bfld signature.
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Given under my hand this 3rd day of November, 1948.
I

J. ROBERT SWITZER,
Clerk
A copy-Teste.
M. B. Y{ATTS, C. C.
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