RULE 5:12-BRIEFS
·n:

.

§1. Form and Contents of Appellant's Brief,

The opening brief of appellant shall con·

.(a) A ~ub_je~t index and table of citations with cases alphabetically arranged. The
tatlon of V,rgima cases shall be to the official Virginia Reports and, in addition, may refer
o other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, th" errors assigned
nd the questions involved in the appeal.
( c) A clear and concise statement of the facts, with references to the pages of the
rinted record when there is any possibility that the ,other side may question the statement.
hen the facts are in dispute the brief shall so state.
( d) With respect to each assignment of error relied on, the principles of Jaw, the arguent and the authorities shall be stated in one place and not scattered through the brief.
(e) The signature of at least one attorney practicing in this Court, an<l his address.
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations
f Virginia cases must refer to the Virginia Reports and, m addition, may refer to other
eports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees with
he statement of appellant.
( c) A statement of the facts which are necessary to correct or amplify ,he statement in
ppellant's brief in so far as it is deemed erroneous or inadequate, with appropriate ref'rences to the pages of the record.
( d) Argument in support of the position of -appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving his
ddress.
§3. Reply Brief. The reply brief ( if any) of the appellant shall contain all the authori·ies relied on by him not referred to in his opening brief. In other respects it shall confonn
o the requirements for appellee's bric!.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid by the
ppellant, the clerk shall forthwith proceed to h<1,ve printed a sufficient number of copies of
ecord or the designated parts. Upon receipt of the printed copies or of the substituted
opies allowed in lieu of printed copies under Rule 5: 2, the clerk shall forthwith mark the
ling date on each copy and transmit three copies of the printed record to each counsel of
ecord, or notify each counsel of record of the filing date of the substituted copies.
(a) If the petition for appeal is adopted .µ the opening brief, the brief of the appellee
hall be filed in the clerk's office within thirty-five days after the date the printed copies of
he record, or the substituted oopies allowed under Rule 5: 2, are filed in the clerk's office.
f the petition for ap'Peal is not so adopted, the opening brief of the ap12ellant shall be filed
in the clerk's office within thirty-five days after the date printed copies o'f the record, or the
· ubstituted copies allowed under Rule 5: 2, are filed in the clerk's office, and the brief of the
ppellee shall be filed in the clerk's office within thirty-five days after the opening brief of the
ppellant is filed in the clerk's office.
(b) Within fourteen days after the brief of the appellee is filed in the clerk's office, the
ppellant may file a reply brief in the clerk's office. The case will be called at a session of the
ourt commencing after the expiration of the fourteen days unless counsel agree that it be
ailed at a session of the Court commencing at an earlier time; provided, however, that a
riminal case may be called at the next session if the Commonwealth's brief is filed at least
fourteen days prior to the calling of the case, in which event the reply brief for the appelant shall be filed not later than the day before the case is called. This paragraph does not
extend the time allowed by paragraph (a) above for the filing of the appellant's brief.
(c) With the consent of the Chief Justice or the Court, counsel for opposing parties
ay file with the clerk a written stipulation changing the time for filing briefs in any case;
provided, however, that all briefs must be filed not later than the day before such case is to
be heard.
§5. Nwnber of Copies. Twenty-five copies of each brief shall be filed with the clerk of
the Court, and at least three copies mailed or delivered to opposing counsel on or before the
day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width, so ag
to conform in dimensions to the printC'd record. a-n d shall be printed in type not less in size,
as to height and width, than the. type in which the record is printed. The record number of
the case and the names and addresses of counsel submitting the brief shall be printed on the
front cover.
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with the
requirements of this rule, the Court will not hea.r oral argument. If one party has but the
other has not filed such a brief, the party in default will not be heard orally.
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IN THE.

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4818

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday
the 29th day of November, 1957.
ROBERT LEE LAUGHLIN,

Plaintiff in Error,

against
HELEN M. ROSE, ADMINISTRATRIX, ETC., Defendant
in Error.

From the Circuit Court of Washington County

Upon the petition of Robert Lee Laughlin a writ of error
is awarded him to a judgment rendered by the Circuit Court
of Washington County on the 16th day of July, 1957, in a certain motion for judgment then therein depending wherein
Helen M. Rose, Administratrix of the Estate of Cormie Rose,
deceased, w;:is plaintiff and Shirley LeFern ,Shankle and the
petitioner were defendants; upon the petitioner, or some one
for him, entering into bond with sufficient security before the
clerk of the said Circuit Court in the penalty of three hundred dollars, with condition as the law directs.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

·-'

Record No. 4819
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Friday the
29th day of November, 1957.
ROBERT LEE LAUGHLIN,

Plaintiff in· Error,

against
CLIFFORD McCRACKEN,

Defendant i:n Error.

From the Circuit Court of Washington County

Upon the petition of Robert Lee Laughlin a writ of error is
awarded him to a judgment rendered by the Circuit Court of
Washington County on the 16th day of July, 1957, in a certain
motion for judgment then therein depending wherein Clifford
McCracken was plaintiff and Shirley l.JeFern Shankle and the
petitioner were defendants; upon the petitioner, or some one
for him, entering into bond with sufficient security before the
clerk of the said Circuit Court in the penalty of three hundred
dollars, with condition as ~he law directs.
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page 62 ~

•

•

COURT'S OPINION.
The two above cases were heard together, resulting in verdicts in favor of the plaintiff in the Rose case in the amount
of $24,000.00 against both defendants, and in the case against
the two defendants, Plaintiff Clifford McCracken was
awarded $10,000.00. No motion was interpos,e.d by the defendant Shankle to set aside the verdicts. Consequently,
the verdicts are final as to Miss Shankle. The defe:ndant
Laughlin filed his motion to set aside the verdict in each
case. See Tr., p. 181 and following.
On May 31, 1957, the Court heard argument of counsel on
the motions filed by the defendant Laughlin, at
page 63 ~ which time counsel for defenda:nts fi.Led their memorandum of authorities. Likewise, the plaintiffs
have filed their authorities.
ORAL ARGUMENT ON MOTION ON MAY 31, 1957.

It was stressed by defendant Laughlin, by counsel, that
there is not sufficient evidence upon which to predicate a
verdict against Laughlin, in that there was no evidence to
show that Miss Sha:nkle did not have a driver's license and
further that there was no evidence to show that she was
intoxicated and there was no evidence to ·show that the vehicle
was entrusted to an incompetent person.
I have carefully considered the entire record in this case.
At page 43 of the Transcript, the witness, Trooper Crabtree,
quotes the defenda:nt Laughlin to the effect that Laughlin let
Miss Shankle have the car to take flowers to her father's
grave. At page 74 of the Transcript the witness, Floyd
Robinson, quotes Laughlin as stating that he loaned the car
to Miss Shankle and with ref er,ence to whether she had an
operator's card he said,
"Well, I don't know but I don't think she did."
And further,
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'' She come in and wanted me to take her somewhere and I
just pitched her the keys and told her to go on."
On page 94 of the Transcript, the nurse at the hospital
testified positively that shortly after the accident Miss
Shankle had the odor of intoxicants about her. At page 130
of the Transcript, Miss Shankle testified that Laughlin was
close enough to her to detect an odor of alcohol, about her if
she had been drinking. Miss Shankle testified that she did
not have a permit to drive a vehicle.
Mr. Justice Buchanan, in McNeill v. Spindler, 191 Va. 685,
at page 690 and following, lays down the test of
page 64 ~ liability under the Doctrine of Entrustment.
The Court has considered certain of the. authorities cited and during the course of the trial the Court pointed
out the cases in Virginia on Entrustment. See Tr., p. 11
and following. It would serve no good purpoS!El to repeat what
was said there.
Based upon the entire record herein, this Court is of
opinion that there was sufficient evidence upon which the
jury could pr,edicate a verdict against the defendant Laughlin
in these two cases. This defendant had been rather intimately
associated with Miss Shankle during the day of the accident
and the night before. Admittedly, Miss Shankle had been
consuming intoxicants. She admits of a certain amount consumed. The nurse at the hospital smelled the odor of intoxicants upon her breath. There wer.e. empty beer cans in the
vehicle as well as cold, full cans. It is not disputed that she
had the use of the vehicle with permission of Laughlin and it
seems clear from the evidence that this defendant, Laughlin,
knew or had reasonable cause to know that he was entrusting
his motor vehicle to an unfit driver, likely to cause injury
to others. If the nurse could have smelled the alcohol, certainly Laughlin had an equal opportunity before the accide:nt
and there was no doubt but that Miss Shankle was intoxicated.
I am unwilling to disturb the verdicts of the. jury. The
jury was a very competent one. The case was ably defended
by experienced counsel for Laughlin. It is the Court's view
that there was ample evidence upon which the jury could
predicate a verdict. Consequently, the motions to set aside
the verdicts on behalf of the defendant Laughlin are expressly denied. Judgment may be entered in accordance
with the views herein expressed,. that the plaintiff
page 65 ~ recover against the defendant, Laughlin, in each
cas.e in accordance with the verdicts rendered and
plaintiff may recover costs.
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The file is in the Clerk's Office.
An Order may be prepared and presented for entry in accordance with the views herein expressed.
June 19, 1957.
V. L. H., Judge .

page 66
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FINAL ORDER.

This day came the plaintiff, a11d the defendant, Robert Le,e
Laughlin, by their respective attorneys, and the court having
fully considered the motion of defendant, Robert Lee Laughlin, to set aside the verdict of the jury against him, is of the
opinion that said motion should be, and the same is hereby
ove·rruled for the reasons stated in writing by the Court and
filed as a part of the record.
It is aecordingly adjudged and ordered that the plaintiff,
Helen Rose, administratrix of the estate of Cormie Rose, deceased, have and rec.over against the defendant, Robert Lee
Laughlin, in accordance with the verdict of the jury, the sum
of Twenty-four Thousand ($24,000.00) Dollars, with interest
fr.om this date, together with her taxable costs of this action.
In accordance with the jury verdict, Twelve Thousand ($12,000.00) Dollars of said amount shall be for the benefit of the
widow, Helen M. Rose, and the balance of Twelve Thousand
($12,000.00) Dollars shall be for the benefit of her two
children by Cormie Rose, namely, Gene Ros,e, age .. , and
Linda Rose, ag;e 5.
To all of which action of the court, said defendpage 67 r ant, by counsel, excepted. And said defendant, by
couns,el, having indicated his intention to petition
the Supreme Court of Appeals of Virginia for a writ of error
to the judgment herein, it is hereby ordered that the execution
of said judgment be suspended for a period of ninety (90)
davs from the date of entry hereof, and thereafter until such
petition is acted on by the Supreme Court. of Appeals if such
petition is actually filed within said period of ninety (90)
days, provided that within thirty (30) days from the date of
entrv hereof said defendant or someone for him, shall give
or file a bond in the Clerk's Office of this court, in the penalty
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of Seven Hundred Fifty ($750.00) Dollars, conditioned according to law, with surety to be approved by the judge of this
court or the clerk thereof.
Enter this 16th day of July, 1957.
V. L. H., Judge .

•
page 68
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NOTICE OF APPEAL AND .AiSSIGNMENT OF' ERROR.
Robert Lee Laughlin hereby gives notice of appeals from
two final judgments rendered against him in the Circuit
Court of Washington County, one in favor of Helen M. Rosie,
Administratrix of the estate of Cormie Rose, deceased, and
the other in favor of Clifford McCracken, and sets forth
the following assignments of error:
1. The Court erred in not sustaining Defendant's motion
to strike the evidence of the Plaintiff in each of these cases.
2. The Court erred in giving any instructions at all for the
Plaintiff in each case.
3. The Court erred in overruling Defendant's motion to
set aside the verdicts of the jury and enter final judgment in
bis favor in each case.
4. The Court erred in overruling Defendant's motion in
,each case to set aside the verdict and award him a
page 69 ~ new trial.
5. The Court erred in granting improper instructions Nos. C-1, D, H, and J for the specific objections
assigned to these instructions in the record.
6. The Court erred in refusing to grant instructions Nos.
II, IV, V and VI tendered by the Defendant.
7. The Court erred in not correcting effectively the misconduct of counsel in argument.

Respectfully,
ROBERT LEE LAUGHLIN
By Counsel.
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S. B. CAMPBELL
Counsel, Wytheville, Virginia.
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FINAL ORDER.

This day came the plaintiff, and the defendant, Robert Lee
Laughlin, by their respective attorneys, and the court having
fully considered the motion of defendant, Robert Lee Laughlin, to set aside the verdict of the jury against him, is of the
opinion that said motion should be, and the same is hereby,
overruled, for the reasons stated in writing by the court and
filed as part of the record.
It is accordingly adjudged and ordered that the plaintiff,
Clifford McCracken, have and recover against the defendant, Robert Lee Laughlin, in accordance with the verdict of
the jury, the sum of Ten Thousand ($10,000.00) Dollars, with
interest from this date, together with his taxable costs of this
action.
To all of which action of the court, said defendant, by counsel, excepted. And said defendant, by counsel, having indicated his intention to petition the Supreme Court of Appeals of Virginia for a writ of ·error to the judgment herein,
it is hereby ordered that the execution of said judgment be
suspended for a period of ninety (90) days from the date of
entry hereof, and thereafter until such petition is
page 90 r acted on by the Supreme Court of Appeals if such
petition is actually filed ,vi.thin said period of
ninety (90) days, provided that within thirty (30) days from
the date of entry hereof said defendant, or someone for him,
shall give or file a bond in the Clerk's Office of this court, in
the penalty of Seven Hundred Fifty ($750.00) Dollars, conditioned according to law, with surety to be approved by the
judge of this court or the clerk thereof.
Enter this 16 day of July, 1957.
T. L. H., Judge.
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page 26 ~
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Opening statements were made by Mr. Flannagan on behalf
of the plaintiffs; during the course of the opening statement
the following objection was made :
Mr. Flannagan: Robert Laughlin is a soldier,
page 27 ~ at the time he was and I assume he still is, in the
army as I understand it. He had been home for a
month or so and had been dating Shirley Shankle. Robert
Laughlin is a married man, as I understand it and his wife
lives in Dishner Valley down in Tennessee. On previous
occasionsMr. Campbell: Your Honor, we object to that statement as
being improper and having nothing to do ·with the case.
The Court: Gentlemen of the jury, we are not trying anybody o:n any moral issue. The issue is whether or not these
two defendants or 1either of them are guilty of negligence alleged in the notice for judgment. I won't exclude that statement, but that has nothing to do with the merits of the issue
here just stated.
Mr. Campbell: We save the point, of not excluding it, your
Honor.
·The Court: You may proceed.
The opening statement on behalf of the plaintiffs was concluded by Mr. Flannagan; opening statement on behalf of
defendant Laughlin was made by Mr. Campbell.
The ·Court: Miss Shankle, do you have any statement?
You have that privilege if you so desire, to state your position
to the jury, since you are not represented by counsel.
Miss Shankle: Well, sir, I took the car that day without
permission. I didn't ask Mr. Laughlin to take the
page 28 ~ car, but I took it for granted he wouldn't mind because I had driven his car previously. In fact, I
had driven his car the night before and that morning, but
he didn't know that I did not have a driver's permit. He
never asked me. He took it for granted I guess that I did
have one. That's all I have to say.
The Court: Is there anything else you care to say at this
time1
Miss Shankle: No, sir.
The Court: You call witnesses if you care to exercise that
privilege. You don't have to unless you want to. ·
You may call the first witness, Mr. Flannagan.
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Trooper K. G. Crabtree.
Thereupon, the following evidence was introduced on behalf of the Plaintiffs:
TROOPERK.G.CRABTREE
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Flannagan:
The Court: Miss Shankle, if you so desire you have the
right to cross examine the witnesses.
Give us your name trooper, please, sir.
A. Trooper K. G. Crabtree.
By Mr. Flannagan:
Q. Trooper Crabtree, you arie a trooper with the
page 29 ~ State of Virginia?
A. Yes, sir, I am.
Q. How long have you occupied that position?
A. Five years, sir, approximately.
Q. On September 7, 1956 did you investigate an accident
on the Thr.ee Springs Pike?
A. Yes, sir, I did.
Q. Where did that accident occur?
A. That accident occurred approximately three miles west
of Bristol ·On Route 58, at approximately 400 feet east of the
intersection of Route No. 633; that is the route that goes up
to the Three Springs Church.
Q. That is the route that goes over to Mr. Pettyjohn 's
house?
A. Yes, sir, that is correct.
Q. By 400 feet east of there you refer to 400 feet toward
Bristol?
A. Yes, sir, that is approximately.
Q. I hand you a blueprint and ask you if that shows the
highway at that area?
The Court: Show it to the gentlemen over there, Mr.
Flannagan.
Mr. Flannagan: All right, sir.

Laughlin v. Rose and Laughlin v. McCracken

9

Trooper K. G. Crabtree.
The Court: Is there any objection to its intropage 30 ~ duction Y
Mr. Stuart: We have no objection.
The Court: Let it be marked.
Mr. Campbell: If your Honor pl~ase, we are speaking only
for Robert Laughlin, of course.
The Court: I understand, when you speak you speak for
the defendant Laughlin. Is there any objection from any
source? If not, let it be marked Plaintiff's Exhibit No. 1 and
I will initial it.
(The document above-described was marked and filed Plaintiff's Exhibit No. 1.)
Q. Trooper, referring to Plaintiff's Exhibit No. 1, which
is the Bristol end of that road Y
A. This would be the Bristol end right here, sir (indic.a ting) .
Q. Would you mark that by a '' B '' at the Bristol end of
the roadY
A. Yes, sir.
Q. The road continues on toward Gate City?
A. Yies, sir.
Q. The intersection that you spoke of is that shown by
the broken line Y
A. Yes, sir, that would be the intersection here, sir.
Q. Labeled on the map as '' A. A. Shankle'' Y
A. Yes, sir.
page 31 ~ Q. Just where did the accident occur on this
map?
A. From the point on this map to where a vehicle traveling
toward Bristol would be 110 yards from this point down to
here (indicating). There are three trees located on this side
of the road and and this accident occurred at this third tree,
which I have some picture of that, would show that.
Q. We will refer to another map in a moment. Just in
general mark the general area that the accident occurred in.

The Court: Just put an X and put a ring around it. That
will identify the place of accident.
Lady, you have the right to stand up there and look if you
so desire.
Q. Trooper, I hand you a green sheet of paper, a road

10
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Trooper K. G. Crabtree.
shown on it, does that in general represent the area where
this accident happened?
A. Yes, sir, it does.
Mr. Flannagan: I offer this as Plaintiff's Exhibit No. 2.
The Court: I have initialed it "T. L. H."
(The document above-described ·was marked and filed Plaintiff's Exhibit No. 2.)
Q. Trooper Crabtree, referring to Plaintiff's Exhibit No.
2, which direction is Bristol 1
A. This would be Bristol (indicating).
page 32 ~ Q. Would you put a "B" there?
A. Yes, sir.
Q. Aud the road shown is U. S. 58 ¥
A. Yes, sir, it is.
Q. What is the intersection shown here?
A. That is Route 633.
Q. Would you indicate Route 633 please, sid Now where
does Mr. Pettyjohn live?
A. Mr. Pettyjohn lives off to the left here, sir.
Q. Would you draw a square block for a house and put
"Pettyjohn" beside iU Now as you leave Route 633 going
toward Gate City what is the incline?
A. The road there is a rather sharp incline there up to the
top of this hill. At. this particular point it is just a gradual
incline here in this intersection and then steeper on up to this
point here (indicating).
·
Q. Do you know where Mr. McCracken lives at the time of
this accident?
A. Yes, sir, I do.
.
Q. Would you draw his house and put ''McCracken'' beside
it~
A. It would be approximately in this area.
Q. Referring specifically to the curve and the inside of
the curve, is there a bank there W
page 33 ~ A. Yes, sir, there is.
Q. Does the bank go up from the road or clown W
A. It goes up from the road, sir.
Q. Does it blind, does it make it a blind curve f
A. Y,es, sir, it is.
Q. Would you write "bank" right in there. Trooper, referring to the straight stretch from where you have marked
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Trooper K. G. Crabtree.
the B indicating Bristol to the curve is the road at that point
straight1
A. Yes, sir, it is.
Q. For how long a distance 1
A. At this point through here I would say-I could only
make an estimate of a quarter of a mile.
Q. I hand you a picture and ask you if you can identify the
picture¥
A. Yes, sir, that is the section of Route 58 at the point this
accident occurred and Route 633 going off to the right there
and Mr. Pettyjohn 's barn there.
Mr. Flannagan: We offer that as Plaintiff's Exhibit No.
3.

The Court: I have initialed this.
(The photograph above-described was marked and filed
Plaintiff's Exhibit No. 3.)
Mr. Flannagan: Your Honor, to save time, we

page 34

r have a group of ten pictures we want to introduce,

taken by Trooper Crabtree, that we would like to
introduce.
The Court: That will be 4 to 10 inclusive. Let me have
them and I will initial them.
(The photographs above-described were marked and filed
Plaintiff's Exhibits Nos. 4 to 10 inclusive.)

Q. Trooper Crabtree, I hand you Picture No. 6 and ask you
what area on the green map that represents 1
A. This picture would indicate the scene of the accident,
the approximate point of the impact and the debris from
the accident after the vehicles were moved.
Q. Are you looking toward Bristol 1
A. Yes, sir, we are looking toward Bristol.
Q. Would you ·write "Bristol" right across there¥ Picture
No. 10 represents the same section looking toward Gate City,
is that correct?
·
A. Yes, sir. This shows the point of impact looking toward
Gate City. It shows the curve and shows the debris in the
westbound lane before the vehicles were moved. The McCracken vehicle was directly behind this group of men
here.
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Trooper K. G. Crabtree.
Q. Now was that the direction that Rose was traveling
or the direction Shankle was traveling7
A. That is the direction Mr. Rose was traveling.
Q. He was approaching the curve from the Brispage 35 r tol side?
A. Yes, sir.
Q. Picture 5, does that show approximately the same thing?
A. Yes, sir, it does. It is the same scene.
Q. Picture 9, that represents the road looking from the
curve toward Bristol?
A. Yes, sir, it does and it shows both vehicles; the McCracken vehicle and the vehicle over the embankment driven
by Miss .Shankle.
Q. Trooper Crabtree, referring to Picture No. 8, whose vehicle does that represent?
A. That represents the vehicle that Mr. Rose was driving.
Q. Which direction is that vehicle headed in, toward Bristol
or toward Gate City?
A. It is headed toward Bristol.
Q. There is a tree that it is against. Is that the third tree
from the intersection going down toward Bristol f
A. Yes, sir, that's correct.
Q. Was that tree skinned by the car7
A. Yes, sir, it was.
Q. Picture No. 9, whose vehicle does that represenU
A. This is the vehicle that Miss .Shankle was driving, it
shows the front view of the vehicle after it had overturned
down the embankment.
page 36 r Q·. Do those two vehicles show in picture-the
last picture we were ref erring to was picture No.
7 instead of No. 9. That shows the Laughlin vehicle. Now
do those two vehicles show in picture No. 9?
A. Yes, sir, they do.
Q. That is looking toward Bristol?
A. Yes, sir. This is the Rose vehicle and this is the vehicle turned over the embankment driven by Miss Shankle.
Q. Trooper, in picture No. 9, in the right lane coming from
Bristol, in the Rose lane, there is a darkened area immediately
beyond the Ros·e vehicle. Could you tell us what that area
represents?
A. That area represents the debris left in the roadway
from the impact of the two vehicles.
Q. Whose side of the road was that on?
A. That is in the lane tha.t Mr. Rose,was traveling in.
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Trooper K. G. Crabtree.
Q. Does that same debris show in pictures 10 and 5 T
A. Yes, sir, it does.
Q. Referring to picture No. 4 there are some light al'!eas
which appear to be marked areas in the road. What are
those marks and would you point to them T
A. These marks were in the center of the dirt and debris
that was left in the roadway and after the dirt had been swept
away these marks were found there in the roadway,
page 37 ~ gouged out places in the asphalt.
Q. Were those new marks T ·
A. Yes, sir, they were.
Q. You found them underneath the debris T
A. Yes, sir.
Q. Would you put a circle around those. Now how far
were those marks from the center of the road T
A. From the center of the-from this white centerline they
were four feet and three inches.
Q. Would you indicate that pl•ease sir. Was that on Rose's
side of the road or Shankle 's side of the road T
A. That was on Mr. Rose's side of the road.
Q. Trooper, referring to the Plainti:ff 's Exhibit No. 2, the
green map, could you indicate the three trees, the debris you
found and the position of the two vehicles T
A. Just make an X mark for the treesT
Q. Would you draw a circle for the trees. Now would you
indicate the Ros•e vehicle. Would you put a triangle to show
the direction it was pointed T Put a nose on it, in other
words.
A. All right.
Q. None of that vehicle '\Yas on the hard surface?
A. No, sir, it was not.
Q. That vehicle is the vehicle I am l)ointing to in Plainti:ff 's
Exhibit No. 9, the first v·ehicle?
page 38 ~ A. Yes, sir.
Q. Would you draw into the map the Laughlin
vehicleT Now, trooper, you identified the point of impact
from some debris and gouged out places in the road. Would
you indicate that on the mapT You hav;e indicated thaJ with
anXT
A. Yes, sir.
Q. Referring to Plaintiff's Exhibit No. 3, the tree beside
which a man in white is standing, is that the tree that the
Rose vehicle was against?
A. Yes, sir; it is.
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Trooper K. G. Crabtree.

Q. I believe you can still see the skinned bark on the tree
in the picture 1
A. Yes, sir.
Q. Trooper, did you find any skid marks approaching the
scene ,of the accident from the curve 1
A. From the direction that Miss Shankle was travelingY
Q. Yes, sir.
A. No, sir; I did not.
Q. Were there any skid marks leaving the point of impact 1
A. There were a-there were some faint marks left by
the Laughlin vehicle after the impact.
Q. Could you put those on your map, please, sid Now,
Trooper, what is the visibility from the point of the
page 39 ~ impact going toward Gate City and toward the
curve1
A. The distance would be 110 yards, from the point of impact to the point in this curve that the operator could see
traveling toward Bristol.
Q. That is 330 feet 1
A. Yes, sir.
Q. That is from this point to this point (indicating) f
The Court: Let us avoid repetition. He has already said
that.
Q. Did you :find any other skid marks, trooper 1
A. No, sir, I did not.
Q. Did you determine who was driving the Laughlin vehicle 1
A. Yes, sir.
Q. Who wasY
A. Miss Shankle.
Q. Shirley Lefern Shankle 1
A. Yes, sir.
Q. "\Vhat kind of vehicle was that?
A. That was a '56 Buick hardtop.
Q. It was o,vned by Robert Lee Laughlin!
A. Yes, sir.
Q. What did you find in that car 1
A. The only thing that I found and removed from the car
at the time of the accident were some full beer cans
page 40 ~ and some empty be•er cans.
Q. How many beer cans did you find in the
Laughlin car,
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A. I believe there were seven beer cans altog,ether, sir.
Q. Were some of them empty?
. A. Yes, sir.
Q. Do you know how many were empty¥
A. No, sir, I don't recall. There were either three empty
and four full or either four empty and three full. I don't recall.
Q. What size cans were they?
A. They were just the regular size.
Q. They weren't giant size?
A. No, sir.
Q. The ones that were full, were they cold or warm?
A. The full cans were cold.
Q. Still cold T
A. Yes, sir.
Q. What time did you arrive at the scene of the accident?
A. It was approximately quarter to :five.
Q. Did you find any intoxicant in the Rose vehicle?
. A. No, sir, I did not.
Q. What parts of each vehicle was damaged?
A. The left front of each vehicle was heavily damaged.
Q. Was Mr. McCracken at the scene of the accipage 41 ~ dent?
·
A. No, sir.
Q. Did you determine who was driving the Rose vehicle T
A. Yes, sir, I did.
Q. Was it Cormie Rose?
A. Yes, sir.
Q. Was he at the seene of the accident?
A. No, sir, he was not.
Q. Was Shirley Lefern Shankle at the scene of the accident?
A. No, sir.
Q. Had all those been taken to the hospital?
A. Yes, sir, they had.
Q. I believe Mr. Rose was dead?
A. Yes, sir.
Q. Miss Shankle and Mr. McCracken were injured and in
the hospital¥
A. Yes, sir.
Q. Was Robert Lee Laughlin at the scene of the accident?
A. He came to the scene after I had been there some little
while.
Q. Did you talk to him?
A. Yes, sir, I did.
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Q. He advised you that he was the owner of the car Y
page 42

~

Mr. ·Campbell: We object to that as leading, if
your Honor please.
The Court: Sustained.

Q. Did you determine whether or not he was the owner of
the car?
Mr. Campbell: We object to that, sir.
The Court: I will sustain that.

Q. Who was the owner of the car marked as the Laughlin
car?
A. Robert Lee Laughlin.
Q. How did you determine thaU
A. Mr. Laughlin told me that he was the owner of the car
and had the registration card on the car.
Q. Did he tell you whether or not he was in the automobile
at the time?
· A. He stated that he was not in the vehicle.
Q. Did he tell you where he was at the time of the accident?
A. Yes, sir, he told me that he had been at the Shankle
Tourist Court.
Q. Where is the Shankle Tourist Court Y
A. It is approximately three-quarters of a mile east or
south of the point of this accident.
Q. Toward Bristol Y
A. On Route 58, yes, sir.
page 43 ~ Q. Does Shirley Shankle live there Y
A. Yes, sir.
Q. Did he tell you anything regarding the operation by ·
Shirley Shankle of the vehicle at this time and if so, what did
he tell you?
A. He told me that Shirley Shankle bad taken flowers to
her father's g-rave at Three Springs Church and that he had
let-that be let her have the car to take the flowers to her
father's grave.
Q. Did he ever say that Shirley Shankle had just taken
the cad
A. No, sir, he didn't tell me that.
Q. Did he ever claim to you that Shirley Shankle had stolen
the car?
A. No, sir, he did not.
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Q. Has he ev,er advised you to the contrary, other than that
he had given Shirley Shankle the car to take the car to take
the flowers to the cemetery?
A. No, sir, he did not.
Q. This was immediately following the accident?
A. Yes, sir.
Q. Have you ever seen Shirley Shankle driving that car
before or after the accident?

Mr. Campbell: We object to that, if your Honor
please.
The Court: I will overrule the objection.
Mr. Campbell: Save the point.

page 44

~

A. Yes, sir. Your question was did I see Shirley Shankle
driving the car?
Q. Yes, sir.
A. No, sir, I haven't seen Shirley driving the car.
Q. Have you ever seen Shirley Shankle in the car either
before or after the accident?
A. Yes, sir.
Q. Would you detail to the jury when and where and under
what circumstances?

Mr. Campbell: Object to that as immaterial, your Honor.
The Court: I think that is immaterial, unless you can connect it up. It is certainly immaterial at this time.
Mr. Flannagan: Your Honor, of course we are proceeding
on one theory that she had permission to operate this car,
which has been denied.
The Court: It has been so stated.
Mr. Flannagan: We want to show she had been in the
car prior to this.
The Court: You would have to show whether or not she
had driven the car heretofore.
Mr. Flannagan: All right, save ,exception.
page 45

.A.
Q.
A.
Q.
A.
dent

~

Q. Had you ever seen Shirley Shankle and
Robert Laughlin together before this accident?
Yes, sir.
And after the accident?
Yes, sir.
Before the accident where did you see them together 7
It was during the earlier part of the week that this accioccurred that I passed them, I was beaded toward Gate
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City and they were headed toward Bristol, at the Mountain
View Tourist Court. I passed them in that vicinity one day
prior to this accident that I recall.
Q. Whose automobile were they in?
A. They were in Mr. Laughlin's.
Mr. Campbell: We object to that as being too remote, y;our
Honor.
The Court: The fact that they rode around together would
be immaterial. I will let you show, Mr. Flannagan, whether
or not she was accustomed to drive this car theretofore, but
just the fact that she. was in the car with him, I don't know
that that is material.
Mr. Flannagan: We will avow at this time that we will
connect this up by otlier evidence, to save bringing the trooper
back.
The Court: To say she was riding in the car
page 46 ~ with you or me or somebody Plse, I don't know
that that · shc:iws she had permission to drive it.
I will let you show she had driven the car heretofore, on the
question of whether or not she had express or implied permission to drive it.
Mr. Stuart: If the Court please, we want to enter a further
objectionThe Court: I am sustaining the objection to that.
Mr. Stuart: I just want to make one further point, it is
not sufficient for the plaintiff to show permission on the part
of Miss Shankle to drive this automobile under the cases.
The Court: You may proceed.
Mr. Flannagan: Save exception, your Honor.

Q. Trooper, did Shirley Lefern Shankle have a driver's
license?
A. No, sir, she did not.
Q. Do you know if she ever had a driver's license?
Mr. Campbell: We object to that, if your Honor please.
' The Court: W.ell, she didn't have it on this particular
occasion. I will let him show if he knows whether she •ever
had one.
Mr. Campbell: I don't see how the witness can know that,
your Honor.
·
·
The Court:· If he knows.
page 47 ~ · 'Mr. Flannagan: I don't know whether he knows
·
myself or not.
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The Court: The issue is whether or not she had it on this
particular occasion.
Mr. Campbell: I don't know whether he knows she had
one on this occ'lsion.
The Court : He said not.
Mr. Campbell: We object to that, your Honor, unless he
shows how he knew it.
The Court: You may cross examine him on that point.
Mr. Stuart: That is withdrawn.
Mr. Campbell: We save the point on permitting him to
say whether she did or not, because it is not within his knowledge.
Mr. Stuart: We also object because it is immaterial.

Q. Did you talk to Shirley Lefern Shankle after this accidenU
A. Y,es, sir, I did.
Q. What did she tell you regarding how the accident happened!
Mr. Campbell: If your Honor please, as to that for Robert
Laughlin we object and ask your Honor to instruct the jury
that this testimony can be considered only as against Miss
Shankle and is no evidence whatever against
page 48 ~ Robert Laughlin.
The Court: All right, I will so instruct the jury,
that whatever Miss ,Shankle may have said, unless he proves
agency or something that character, certainly at this stage
I will sustain the objection and instruct vou Gentlemen of the
Jury, unless made in the presence and with the knowledge and
consent of Laughlin, it is not binding on the co-defendant
Laughlin. You may µroceed.
Mr. Flannagan: Your Honor I have, forgotten where we
were.
The Court: This is as to what Miss Shankle told him.

Q. Go ahead, trooper._ Did you understand the question Y
The Court: What statement, if any, Miss Shankle said
about how the accident occurred.
A. I have written down the statement that Miss Shankle
gave me the day following this accident, when she was_ a
patient at the Bristol Memorial Hospital. Miss Shankle
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stated that she had been to the cemetery to put flowers on her
father's grave, at Three Springs Church and had gone back
by an aunt's house on Route No. 58. She stated she was
traveling about 20 miles per hour and had her foot on the
brake and that No. 2 vehicle, which would be the Rose vehicle,
was right on her when she came around the curve and that
they hit and that was all she could remember. She said it
happened so fast and it seemed like No. 2 vehicle
page 49 r ·was right in front of her. She stated she bad not
been drinking.
Q. Did she tell you how she happened to be driving this
vehicle1
Mr. Campbell: We object to that same question, sir, as to
any defendant in this case, because that would not bind Robert
Laughlin at all, and as to the other defendant it would be
immaterial.
The Court: I will overrule the objection.
Mr. Campbell: Save the point, sir.
Q. Go ahead, trooper.
A. That was her statement regarding the vehicle, that she
had been to the cemetery to put flowers on her father's grave.
Q; She made no other statement relative to how she happened to be driving the vehicle¥
A. No, sir.
Q. Was the weather clear?
A. Yes, sir, it was.
Q. Daylight?
A. Yes, sir.
Q. Ro~d was dry¥
A. Yes, sir.
Q. How wide is that road T
page 50 r A. The road width at the point of the accident
was 18 feet six inches; that is the hard surface.
Q. Would you indicate that, please, sir¥
Mr. Flannagan: Your Honor, Dr. Jamison is here. Of
course, all these doctors are mighty busy. Mr. Stuart and
Mr. Campbell have agreed I may put him on.
The Court : Let us take about a five minute recess, gentlemen. You may go to your room and then when we come back
we will hear him.
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•
page 55
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•

r TROOPER K.

G. CRABTREE (Resumed)
Testified further as follows :

The Court: Had you finished your direct examination T
Mr. Flannagan: Yes, sir, I think I have.
The Court: You gentlemen may proceed with the cross
examination of this witness if you so desire.
Miss Shankle, do you have any questions you want to ask
the trooper 1
Miss Shankle: No, sir.
CROSS EXAMINATION.
By Mr. Stuart:
Q. Trooper, you said something about Miss Shankle not
having a driver's permit. How did you acquire that information, if you did acquire it?
A. I asked Miss Shankle at the hospital for her operator's
license and she stated that she did not have one.
Mr. Campbell: Now, your Honor, we ask that that be introduced only as against Miss Shankle and not as against
Laughlin.
The Court: I will sustain that motion and let it be binding
on Miss Shankle. Of course, unless it was said in his presence,
a statement of this person wouldn't beind the other one.
That motion is granted.
Mr. Stuart: That's all, sir.
page 56

r

(Witness stands aside.)

CLIFFORD McCR.A!CKEN
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Flannagan:
Q. You are Mr. Clifford McCracken!
A. Yes, sir.
Q. How old are you, Mr. McCracken T
A. I am 56 years old.
Q. Where did you live on September 6, 1956 T
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A. I liv;ed on the Gate City road. It is beyond Three
Springs a little, on the left.
Q. Going up the mountain?
A. Yes, sir.
Q. How long have you lived in and around Bristol, Mr.
McCracken?
A. All my life.
Q. You are married?
A. Yes, sir.
Q. ·what kin are you to Helen M. Rose?
A . .She is my daughter.
Q. And Cormie Rose was your son-in-law T
A. Yes, sir.
page 57 ~ Q. Where do you work?
A. I work at Bristol Steel & Iron Works.
Q. How long have you worked there?
A. Right about eleven years.
Q. What do you do at Bristol Steel?
A. I am a crane operator there.
Q. What does your crane lift?
A. Well, it lifts iron, of course, more than anything. Anything they want lifted, any amount they want lifted, that is
what I lift.
Q. You place steel in place on construction?
A. Yes, sir.
Q. What were your average weekly earnings prior to this
accident?
A. About $85.00 a week
Q. Describe to the jury how you happened to be in Mr.
Rose's vehicle on the date of this accident?
A. Well, I was working on that day and I had put my car
in the garage in Bristol and when work time-when quitting
time come that evening my car was not done and I told them
that morning, if they didn't get it done for somebody to come
after me and Cormie beard about it and he come after me to
take me home from my work.
Q. What time did you leave work?
page 58 ~ A. I left work about-I quit at 3 :30 and left over
there about 3 :35, I guess or 3 :40. I don't kn.ow.
Q. Where did you go?
A. We went out through· town there and got on the Gate
City Highway and start~d on toward home.
Q. As you approached the curve at Three Springs, how fast
was Cormie Rose driving?
·
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A. Well, I never noticed his speedometer on his car or
nothing like that on the way. I would figure that he was
driving 35, 40 miles an hour.
Q. Do you drive a car yourself?
A. Yes, sir.
Q. Which side of the road was he on?
A; He was on the right side of the road, on the right going
out.
Q. What was your first vision of the Shankle or Laughlin
vehicle?
A. Well, we come out there to that little straight out there
right back just as we was entering Three Springs and we
was going along and I looked up and I saw this car coming
around the curve up there and it looked to me like when I
first saw it, it was about to wreck or when I looked it was on
the wrong side of the road. It went back on its side of the
road on down a little ways and I thought it was
page 59 ~ going to straip;hten up. Well, just about that time
· I hollered at Rose and told him, "look out, there
comes somebody that must be drunk or something" and he
looked up and I could tell by the expression on his face
that· he was watching it. And I looked back over again and
it come back over and hit us and then after that why I don't
know what happened.
Q. Which side of the road were you on when it hit you?
A. We was on the right-hand side of the road.
Q. On your right-hand side?
A. Yes, sir.
Q. Were you in the road?
A. We were-at the time the car hit, he had led over to
where we was out with one wheel in the p;rass kind of on the
right of the road, leading on over. I don't know whether he
had his foot on the brake or not, but I know he had slowed
down considerably like he was going to come to a stop, trying
to dodge this car.
Q. Do you know whether or not your vehicle was stopped
at the time of impacU
A. No, sir, I don't.
Q. Which part of the Laughlin vehicle hit which part of
your vehicle?
A. His left front wheel corner hit our left front corner.
Q. What did it do to your vehicle?
page 60 ~ A. Well, it tore it all to pieces. It throwed him
back in the back. When I found him he was laying
in the back dead. The motor had gouged '' agin'' the seat,
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kind of pinned me in there, motor and stuff ther·e, and I had
a hard time getting out myself. I finally prized out and
raised up the side of the car and held it there and I seen
him in the back. I saw then he was dead, laying in the back
seat. It throwed him over from the front seat into the
back.
Q. Did anything unusual happen to the automobile you were
in?
A. You mean before it hit?
Q. No, sir, after it hit.
A. Well nothing only it caught afire. The car we was riding
in caught afire and two boys coming down the mountain with
a truck, they had a fire extinguisher, a Kegley boy and a
Woods and they put it out. Smoke was coming out of the
front end of it.
Q. Do you have your glasses Y
A. Y,es, sir, I think so.
Q. Do you wear glasses for reading only?
A. That's all, I don't need them for anything else.
Q. I hand you a picture and ask you if you can tell the
jury what that represents?
A. That is the automobile we was riding, that is
page 61 ~ the way it looked.
Q. After the wreck Y
A. After the wreck.
Mr. Flannagan: I would like to :file that as Plaintiffs' Exhibit No. 11.
The Court: I have marked and initialed it No. 11.
(The photograph above-described was marked and filed Exhibit No. 11.)
Q. I believe you were taken to the hospital after this?
A. Yes, sir.
Q. How long did you stay in the hospital Y
A. Well, I stayed in the hospital about six days, from that
evening and then I went home and stayed five days and then
I went back to the hospital and stayed about eighteen days, I
think, and then after that I was admitted back for a day or
so.
Q. When were you able to go back to work?
A. I went back to work on the 18th of February. That is
I went back on the job. I was not able and I am still not
able.
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Q. Why are you still not able, Mr. McCracken?
A. On account of my chest. I can't get my breath. The
job that I have got in a crane cab, I had to put a fan in there
in order to get breath until I could stay in it. If I turned the
heater on I got too hot. If I have to turn the fan
page 62 ~ on I get too cold.
Q. Why do you use the fan?
A. To get breath, so I can breathe. I can't breathe.
Q. Where you operate is it enclosed on the crane?
A. Yes, sir, it is enclosed, about six foot square, about as
high as a man's head overhead.
Q. Could you do any work that involves standing on your
feet?
A. No, sir, I couldn't.
Q. Do you do. your household chores now?
A. Well, I do a little stuff around the house. Sometimes
I carry coal in. I can carry coal up the steps or something
like that, but that is as far as I can go.
Q. Were these injuries you received painful Y
A. Yes, sir.
Q. Where did they pain you Y
A. It pained me a.11 the way in my left chest and nearly my
whole body and my chest.·
Q. Did it interfere with your sleep?
A. Yes, sir, I can't sleep at all hardly. Sometimes I can
sleep for an hour at a time and then when I wake up I can't
go back to sleep.
Q. Why is it you can't sleep?
A. I just can't get my breath and pain, if I get a
page 63 ~ breath it is painful after I lay a while.
Q. Are you describing the condition immediately
after the accident or your condition today?
A. No, sir, right now.
Q. Right now?
A. Yes, sir.
Q. What was your hos-pital bill, Mr. McCracken Y
A. I think my hospital bill was about $606.00.
Q. What was your doctor bill Y
A. $290.00, I think the doctor bill.
Q. Did you jot those amounts down?
A. I think so.
Q. You can look at them if you want to.
A. One doctor bill, Dr. Jamison, $258.00 and Dr. Chew,
$25.00 and the hospital bill, $606.15.
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Q. Are you still going back to see Dr. Jamison Y
A. Yes, sir.
Q. Do you know when he will discharge you Y
A. No, I don't.
Q. Did you ever see Shirley Shankle driving the Laughlin
vehicle befor,e or after this accident J
A. I seen her driving it one time before the accident.
Q. How long before the accident Y
A. I believ,e it was about a week.
page 64 ~ Q. Was she alone or with someone Y
A. She was by herself at that time.
Q. Where was she drivingY
A. I was going up to my house one evening and she was
coming do,vn the hill, just as I started to turn in at my house,
I turned left and she come down. I waited until she come
down and come down the hill.
Q. Have you ever seen her in the vehicle behind the driver's
seat on any other occasion Y
A. I saw her sitting in the car parked out there at their
place there.
Q. Shankle Tourist Court Y
A. Yes, sir.
Q. Was anyone with her?
A. I saw her with that Laughlin boy, the man was sitting
in the car with her once, but that is the only time I have ever
saw her in the car; that is except when I met her up on the
mountain ther,e and the time she hit us.
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page 65 ~

JAMES L. THAYER
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Flannagan:
Q. Mr. Thayer, how old are you T
A. I am 33.
Q. Where do you live?
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A. I live on the Reedy Creek Road, which is that road
leading off from the curve there.
Q. You are ref erring to what is called Route 633?
A. Yes, sir, that is it.
Q. In other words, you go by the curve and out past Mr.
Pettyjohn 's and on out to your house f
A. Yes, sir.
Q. Are you married f
page 66 r A. Yes, sir.
Q. Have a familyi
A. Yes, sir.
Q. Where do you work, Mr. Thayed
A. I work at Sperry.
The Court: Mr. Thayer, raise your voice and speak a little
mor,e distinctly.
Q. State gain please, sir, where you worki
A. I work at Sperry Farragut on the guard force.
Q. That is at Bristol 7
A. That is South Bristol.
Q. On September 7, 1956, did you see an accident between
the Rose and the Laughlin vehicles on Route 58 f
A. I did, sir.
Q. Would you just describe to the jury what you sawf
A. VI/ ell, I was coming home from work on September 7 and
I was coming out the highway and following the vehicle which
had passed me some distance down the road there next to
Beech Grove it passed me and I was doing approximately 40
miles an hour and it only gained about 300 feet on me, but
meanwhile, i:t car had run -past me and was in between me and
the Rose vehicle and corning up a straight stretch thereThe Court: You were going toward Gate City?
A. I was going toward Gate City.
page 67

~

The Court:

All right.

A. And when we hit in the straight stretch there, Rose's
vehicle ·was approaching the curve and the vehicle that
Shankle was driving came around the curve, at the first instant it looked to me like it was on the wrong side of the
road, but in the next g"lance of it, it seemed to me right in
the center of the road arid at that point she seemed to have
lost all control of the vehicle and if just come right into the
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side of Rose's vehicle. His vehicle-he was going at not
too high a rate of speed and when he saw her coming, he
swayed his car toward the right of the road and he got his
wheels off the hard surface.
Q. Which side of the road was that on¥
A. That was on the right side.
Q. On Rose's right 7
A. Yes, sir.
Q. Go ahead.
A. Then from that point the accident occurred. And after
the accident then, as soon as I saw they was going to hit, I
stopped some ways back from the accident, I stopped as soon
as they was going to hit and the time we approached the-at
the time I got there, there were several other fellows approachin~ the wreck too at the same time.
Q. I show you Plaintiffs' Exhibit No. 10, and referring
specifically to this area right here, the darkened
page 68 r area to the left of the crowd, wher,e with relation to
that area did the accident occurf
A. It occurred right at that-right at that section (indicating).
The Court: Stand up and put your finger on that point
so the jury can see.
A. It occurred right at this point (indicating).
The ·Court: Mark an X there or some letter to designate
it.

Q. Would you mark a T there please, sir. That would be
on Rose's righU
A. Yes, sir.
Q. It was on the right as you were goingf
A. Yes, sir.
Q. What happened immediately after the impact to the vehicles¥
A. You mean about whaU
The Court : Where did the cars go f
A. Well, this Rose car was hit and crushed up into the
tree and the Shankle-the car that the Shankle girl was
driving hit the front of Rose's car, it went back kind of across
the road, then back and over the bank.
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The Court: On which side, Shankle 's left or right?
A. On Shankle's left.
page 69

r

The Court: YOU tell the Court one went on one
side of the road and one went on the other?
The Witness: No, they both went on the same side of the
road.

Q. That was Shankle's left and Rose's righU
A. Yes, right.
Q. Could you estimate the speed at which the Shankle vehicle came around the curve?
A. Well, it would be bard to estimate as it was approaching
me and the car in between me and it, but I would say somewheres around 50 miles an hour, but she had lost control of the
vehicle.
Q. Did you notice any sign of speed on the part of the Rose
vehicle?
A. No, sir, I did not.
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FLOYD ROBINSON
having been first duly sworn, was examined and testified as
follows:
DIRFJCT EXAMINATION.
By Mr. Flannagan:
Q. Mr. Robinson, where are you from?
A. West Virginia.
Q. What part of West Virginia?
A. Oak Hill.
Q. How old are you?
A. Thirty-seven.
Q. What kin are you to Clifford McCracken?
A. He is my father-in-law.
Q. You married a sister of Mrs. Rose?
A. Yes, sir.
Q. You have a family?
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A. Yes, sir.
Q. What do you do for a living?
A. I work in the coal mines.
page 73 ~ Q. You work inside?
A. Yes, sir.
Q. What company do you work for?
A. I work for the New River Company.
Q. How long have you worked for this company?
A. Around 13 years.
Q. Did you come to Bristol when you heard of this accident?
A. Yes, sir.
Q. While you were in Bristol did you have a conversation
with Robert Laughlin Y
A. Yes, sir.
Q. What day was that?
A. That was the next day after my father-in-law was hurt
at the hospital.
Q. What time of day?
A. Well, I don't know the hour or the minute, but it was
around noon.
Q. Around noon Y
A. Yes.
Q. Just describe to the jury where you got into this conversation and what was said by Robert Laughlin to you?
A. Well, I was up there in the hospital; he was up there;
the girl was up there, she was hurt. The boy come
page 74 ~ up to see how they was getting along.
Q. What boy?
A. Laughlin boy over here. He had a uniform on. I guess
he was in on hi~ furlough. He walked in there at the door
and he asked me how my father-in-law was. I told him, I
said, '' I believe he is going to be all right. '' I said, '' As
far as I know, he is just suffering from physical shock.'' So
me and him walked u-p off in the hall and was talking about
the accident. I didn't know who he was until he up and told
me who he was. He told me it was his car, that hit him, and I
asked him was he driving-. He said, "No." he loaned it to a
g-irlfriend of his. I didn't know the girl. I didn't know him.
He said he loaned it to a girlfriend of his and I asked him,
"Well, did she have an operator's card?" He said, "Well,
I don't know, but I don't think she did." I said, "Well, I
wouldn't let anvbody have my car that didn't have an operator's card." He said, "Well, I wouldn't, but" he said, "I
was in a place there talking, drinking some coffee and had a
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Floyd Robinson.
conversation up with a man, and,'' he said, '' she 0ome in,
wanted me to take her somewhere and I just pitched her the
keys, told her to go on.''
Q. Did he say where he was when he pitched her the keys?
A. Yes, sir.
Q. WhereT
A. He said he was out at Shankle's at that
page 75 )· tourist camp out there.
Mr. Flannagan: You may ask him.
CROSS EXAMINATION.
By Mr. Campbell:
Q. Let's see if I have this down right. There at the hospital,
the day after the accident, you got to talking with this boy
and he said that the gir1 came in and he pitched her the keys
and told her to go on. Is that what you said 7 I just want
to know what you said. Is that rightT
A. Yes, sir, but she asked the-the girl asked him to take
her and he was busy.
Q. He was busyT
A. Yes, he had a conversation up with somebody.
Q. He was talking to somebodyT
A. Yes, that is what he told me.
Q. That he was talking to somebody?
A. Yes.
Q. And that he just pitched her the keys and told her to go
on?
A. Yes.
Q. That was what he told you 7
A. Yes, sir.
Q. Are you certain he told you he was talking to somebody?
page 76 ~ A. No, he didn't say that. He said he had a
conversation up with somebody.
Q. That is talking?
A. That is, yes.
Q. The word he used was "conversation"?
A. Yes.
Q. That he had a conversation up with somebody1
A. Yes.
Q. And he pitched her the keys and told her to go on?
A. Yes.
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Floyd Robinson.

Q. Mr. Robinson, he came there to your father-in-law's
door, did he, to ask how he was?
A. Yes, sir.
Q. And saw you there?
A. Yes, sir.
Q. At his door?
A. Yes, sir, asked me how he was.
Q. And told you he was glad he was getting along all
right?
A. Yes, sir.
Q. Who did you tell about this conversation that you had
in which he said he pitched her the keys?
A. Who did I tell?
Q. Yes, who did you tell that to?
page 77 r A. Well, let me see, I told it to two or three
people.
Q. Who were they?
A. Well, the best I can recollect, I told my wife; I told my
mother-in-law; I told my father-in-law.
Q. When did you tell them?
A. Oh, I told them the day he told me at the hospital.
Q. The v,ery day he told you at the hospital?
A. Yes, sir.
Mr. Campbell: That's all, sir.
The ·Court: Anv questions, Miss Shankle?
Miss Shankle: No, sir.
The Court : Any further questions by the plaintiffs?
Mr. Flannagan: No, sir, your Honor.
The Court: Stand aside.
(Witness stands aside.)
Mr. Flannagan: Y.our Honor, we have a certified copy of
an order here. We would like to introduce it in evidence.
Miss Shankle tells me she has no objection. Mr. Campbell
tells me he does object to it insofar as Laughlin is concerned.
Mr. Campbell: We very definitely object to it, sir.
The Court: May I see the paper? Gentlemen, go to your
rooms a moment.
Thereupon, the jury was excused and the following proceedings were had in their absence:

Laughlin v. Rose and Laughlin v. McCracken
page 78

~

33

The Court: Gentlemen, the gentleman of counsel has delivered to the Court a copy of what
purports to be a court order in the case of Commonwealth of
Virginia v. Miss Shankle, in which she entered a plea of
guilty to involuntary manslaughter, and he desires to introduce that. I understand Miss Shankle does not object, is that
correct?
Miss Shankle: No, sir.
The Court: You do not object. Mr. Campbell and Mr.
Stuart, on behalf of their client do object.
Mr. Flannagan, please, sir, on what basis do you desire
·
to introduce that now?
Mr. Flannagan: Your Honor, I introduce it on the theory
of admission of liability. There is a Virginia case on it. I
can't find it now, that it is admissible where it is on a plea.
I doubt Mr . .Stuart or Mr. Campbell will contend it is not
admission against Miss Shankle.
·
Mr. Campbell: Were we representing her we definitely
would.
Mr. Flannagan: Is that the reason you are objecting?
Mr. Campbell: No, sir. We are objecting because it is
not admissible as to the defendant Laughlin, and while this
may be entirely gratuitous, your Honor, on reading this order
which I have seen just now, it appears here that this young
lady was put on trial and that she moved for a
page 79 ~ continuance and after that continuanceMr. Flannagan: That was the- Commonwealth
who inoved for a continuance.
Mr. Campbell: Thereupon, the Commonwealth moved for
a continuance by reason of the absence of a material witness.
The Court denied that. But, there was the motion for a continuance.
Mr. Flannagan: By the Commonwealth.
Mr. Campbell: I think it does not make a great deal of
difference by whom the motion was made. but anyhow, there
was a motion for a continuance and it doesn't appear that she
resisted it.
Then after that was all done there was a plea of guilty;
changed from not guilty to guilty, obviously because this
young lady and her counsel felt that under the circumstances
then ,existing, that was the best thing for her to do in the
criminal case.
I am sure that they could not have had any idea that this
matter could be . introduced in a civil case against her, and
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that in addition to that, it doesn't show what the charge
was against her, the particulars of the charge I mean. That
simply shows that she changed her plea from not guilty to
guilty to manslaughter.
Now there could be many things that would enter
page 80 ~- into the manslaughter charge, many reasons for it
that would not involve civil liability.
The Court: I will permit him in the proper way, but not
just by the introduction of that order. He can call the Clerk,
who is the custodian of the records, and ask him if his records
show a plea of guilty to a charge of manslaughter.
I will overrule Mr. Campbell's objection. but of course, it is
not binding on Mr. Laughlin. I will so instruct the jury.
Mr. Campbell: We think it undoubtedly prejudices Laughlin if it comes in here, -particularly in view of the fact that
Miss Shankle has admitted the allegations of the notice of
motion or motion for judgment. I am again too old-fashioned,
sir.
The Court: I fall in the same error. I will let you prove
it in the proper way. It is binding on her. not Mr. Laughlin.
Mr. Campbell: We save the point, your Honor.
The Court: Do you want to be heard, I understood you
·didn't obiect.
Miss Shankle: I didn't understand what that is about.
Is that about my other case of manslaughter?
The Court: Yes, the order shows vou 13ntered a plea of
guilty. He wants to prove that in this case. I am
page 81 ~ not going to let him introduce that paper. I am
going to let him show, in the proper way, by the
Clerk, that you entered a plea of guilty to involuntary manslaughter. The motion made there was on behalf of the Commonwealth. I remember very distinctly.
Mr. Cflmnbell: Again this is entirely gratuitous, this
'young lady is without the benefit of counsel, and I think she
would ·be entitled to say to your Honor, on the question of
its admissibility as to whyThe Court: I will hear you for her.
Mr. Campbell: I am not representing her. I am just
· saying in fairness to her. The Court: I want to treat her absolutely fair .
. · Mr. Campbell: I am sure your Honor does.
The Court: Any objection you or she can give, I will
listen.
Mr. Campbell: She should be permitted to Say what induced her to do that.
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C. N. Booth.
The Court: I will listen here and I will let her have the
benefit of the very distinguished gentleman's advise, as to
why it should not be admitted.
Miss Shankle: It is all right, your Honor.
The Court: All right, bring the jury back. If you want
counsel, I will adjourn for a reasonable time for you to get
counsel. You had Mr. Warren up here this mornpag,e 82 ~ ing tendering your plea. I let him act as counsel.
If you want an opportunity to get counsel, I will
delay the trial, if you want advice of counsel.
Miss Shankle: I will go on without one, your Honor.
The Court: I beg your pardon T
Miss Shankle : I will go on without one.
The Court : I am just going to permit that one question.
Thereupon, the Jury returned into Court, where the following proceedings were had, to-wit-:
Mr. Campbell: If your Honor please, may I ask opposing
counsel a question T Has your witness Robinson actually gone,
left town?
Mr. Flannagan: I don't know.
Mr. Campbell: If not, we would like to ask the She.riff
if you could find this witness Robinson, I wish you would
tell him not to leave. We excused him, but something has
come to our attention.
The Court: Gentlemen, it is a bad practice to excuse those
witnesses and I don't like to do it. See if you can locate him
and just let him stay here during the course of this trial. I
don't mind excusing doctors, but the other witnesses I frequently find the gentlemen of counsel have overlooked something.
page 83
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C. N. BOOTH
having been first duly sworn, was examined and
testified as follows :

DIRECT EXAMINATION.
By Mr. Flannagan:
Q. Mr. Booth, you are Clerk of the Circuit Court of Washington County, Virginia T
A. Yes, sir.
Q. On the 4th day of February, 1957, in the case of Com-
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C. N. Booth.
monwealth of Virginia against Shirley Lefern Shankle, on an
indictment for manslaughter, how did Shirley Lefern Shankle
plead?
Mr. Campbell: If your Honor please, we object to any
of that as to Laughlin.
The Court: I will sustain the objection and instruct the
Gentlemen of the Jury-you ought to show what case it was
in and that it was this actual particular automobile accident.
Gentlemen of the Jury, I am sustaining Mr. Campbell's
objection to this testimony heard; out of your hearing. You
were not present. The Court has ruled it is admissible as
against Miss Shankle, but not against Mr. Laughlin and you
will consider it for that -purpose and not otherwise.
Mr. Flannagan: I "rant to reframe the question, your
Honor.
Q. Mr. Booth, on February 4.1957, in the case of
Commonwealth of Virginia against ,Shirley Lefern
Shankle, ·on an indictment for manslaughter ,of
Cormie Rose on September 7, 1956, how did Shirley Lefern
Shankle plead?
A. She pied guilty to involuntary manslaughter.
Mr. Flannagan: You may ask him.

pgae 84
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CROSS EXAMINATION.
By Mr. Stuart:
Q. Do you know whether or not she changed her plea on
February 4 from not guilty to guilty?
A. As I recall, she first pled not guilty and then pled
guilty and consented to trial without a jury.
Mr. Stuart: That's all.
The Court: Pied not guilty to voluntary manslaughter and
entered a plea of guilty to involuntary manslaughter.
A. Yes, sir.
The Court: Is that what the record shows?
A. Yes, sir.
The Court : Miss Shankle, any questions?
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Fred Thomas.
Miss Shankle: No, sir.
The Court: You may stand aside .
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FRED THOMAS
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Flannagan:
Q. You are Mr. Fred Thomas?
· A. Yies, sir.
Q. How old are you, Mr. Thomas?
A. Thirty-three.
Q. Where do you live?
page 86 r A. Bristol, Tennessee, Route 2, on the Reedy
.Creek Road.
Q. Does that road lead off of the Three Springs Pike?
A. Yes, sir, it is on above where the accident happened.
Q. At the top of the hill from where the accident happened Y
A. Yes, sir.
Q. Where do you work?
A. Beech Grove Service Station.
Q. Are you any kin to the McCrackens or the Shankles or
the Roses or the Laughlins?
A. No, sir.
Q. How long have you worked at the Beech Grovie Service
Station?
A. Well, all and all some four or five years.
Q. Where is the Beech Grove .Service Station with relation
to the curve at Three Springs?
A. Well, I'd say approximately a mile, a mile and a half
toward Bristol.
Q. In other words, in driving from Bristol toward Three
Springs you would pass by the Beech Grove Service Btation?
A. Yes, sir.
.
.
Q. How far is the Beech Grove .Service -Station f:r,om the
Shankle Tourist Court?
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Fred Thomas.
A. Well, it is about half way in between Shankle
Tourist Court and about half way in between the
two places I'd say.
Q. Betwe,en Beech Grove Service Station and the curve
where the wreck happened Y
.A.. Yes.
Q. Did you hear about this wreck that happened on September 7, 1956?
A. Yes, sir, I saw the ambulance pass; a little while later
then I heard about it.
Q. You recall the day that it did happen Y
A. Yes, sir, it was on a Friday.
Q. Did you know Shirley Lefern Shankle Y
A. Yes, sir.
Q. Do you know Robert Laughlin Y
A. Yes, sir.
Q. Do you know Otis Laughlin Y
A. Yes, sir.
Q. What kin is he to Robert Laughlin Y
A. He is Robert's brother.
Q. Where does he live?
A. Well, I understand he isn't here now. He is working
out of town, but he did live in Bristol, Tennessee, Route 2.
Q. Did he live with his mother and father?
A. Yes, sir.
Q. Is Robert Laughlin married?
page 88 ~ A. Yes, sir.
Q. Do you know where his wife liv,es Y
page 87

~

Mr. Campbell: We object to that, if your Honor please, as
being immaterial.
The Court: I don't know that that is material, Mr. Flannagan.
.
Mr. Flannagan: All right, sir.

Q. Did you see Shirley Lefern Shankle the day this accident occurred Y
A. Yes, sir, I did.
Q. Was it before or after the accident Y
A. It was before the accident.
Q. Approximately what time of the day was. itY
A. Well, approximately 2:30 or three o'clock.
Q. Where did you see her?
A. She came to the service station to get some gas there.
Q. Whose car was she in Y
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Fred Thomas.
A. She was in Mr. Laughlin's car.
Q. In Robert Laughlin's carT
A. Yes, sir.
Q. In the same car that was wrecked T
A. Yes, sir.
Q. Was she alone or with someone?
A. She was alone.
page 89
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The Court: What time of the day did you say
that was, please, sir T

A. It was between two and three o'clock. I know it had
to be before 3 :30 because our Friday afternoon rush starts at
3 :30 and it was a little while before that.
Q. Did she drive the car into the Beech Grove Service
StationT
A. Yes, sir.
Q. What did she do when she got into the Beech Grove
Service Station 1
A. Well, she got her gas; she asked for the gas and I got
the gas for her, then she went back up the road.
Q. How much gas did she get T
A. $2.00 worth.
Q. Did she pay you for it 1
A. No, sir, she asked that the gas be put on Otis Laughlin's
account. She said, '' I will be back in a little while and pay
for it.''
Q. Did you do that1
A. Yes, sir, I did that.
Q. Why were you willing to trust that on Otis Laughlin's
account?

Mr. Campbell: We object to that, if your Honor

page 90

r please.

The Court: I will let him show the relationship,
if any, but as to whether or not she had been heretofore using
the car, that is the test, gentlemen.
In order to get this straight, I guess I might as well say
now that according to the adjudicated cases, the test of
liability is whether or not the owner knew or had reasonable
cause to know that he was entrusting his motor vehicle to an
unfit driver likely to cause injury to others.
Anything that will throw light on that point I will let you
show. I will let you show whether or not she was in the habit
of driving the car, but that specific question is far afield.
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Fred Thomas.
By Mr. Flannagan:
.
Q. Y'.ou charged. the gas to Otis Laughlin?
A. Yes, sir.
Mr. Campbell: We object to that, if your Honor please.
The Court: Objection overruled. You can show who bought
the gas and who paid for it.

Q. Has that bill been paid?
A. Yes, sir.
Mr. Campbell: We save the point.
Q. Who paid for it?

.
A. Mr. Otis Laughlin paid for it, sir, with his
page 91 ~ regular account.
Q. Which way did Shirley .Shankle driv,e out of
your station, in which direction did she drive?
A. Well, she turned around, headed back toward Gate
City.
Q. From which direction did she approach your station?
A. She had come from the direction of the tourist camp
down to the station.
Mr. Flannagan: You may ask him.
CROSS EXAMINATION.
By Mr. Stuart:
Q. Mr. Thomas, the filling station that y,ou were working
at is on the Bristol side of the Shankle Tourist Court, as I
understand your testimony, is that correct?
A. Yes, sir, that's correct.
Q. I believe you said that the Shankle Tourist Court is
about midway between the point where the accident happened,
which is on the Gate City side of the tourist court and the
Beech Grove .Service Station, where you work, which is on the
Bristol side of the tourist court, is that correct, sir?
A. Yes, sir.
Q. As I understand you, Miss Shankle drove by from the
direction of the Shankle Tourist Court into your filling station?
A. Yes1, sir, that's right.
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Mrs. Carol Poole.

Q. And she got the gas from you T
A. Yes.
Q. Then turned· around and went back down in
the direction of the tourist court, is that correct?
A. That is right.
Q. Did you watch the car? Do you know where she wenU
A. Well, I know. it went back toward the tourist camp.
Q. You just know she went down the road toward Gate City,
is that correcU
A. Yes, sir, that's correct.
Q. Do you know where Shankle's cemetery is?
A. I know approximately where it is.
Q. After Miss .Shankle bought the gas at your filling station,
when she left the filling station was she going in the direction
of the cemetery?
A. Yes, sir, she was.
page 92
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Mr. Stuart: That's all.
The Court : Any questions, Miss Shankle?
Miss Shankle: No, sir.
The Court: You may stand aside, sir.
(Witness stands aside.)
MRS. CAROL POOLE
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
page 93 ~ By Mr. Flannagan:
Q. You are Mrs. Carol Poole?
A. That's right.
Q. How old are you, Carol?
A. I am 27.
Q. What is your husband's name?
A. Charles.
Q. Where do you live V
A. I live at Route 4, Bristol, Virginia.
Q. Where is that T
A. That is right at the Smith Floral Company.
Q. What do you do for a living?
A. I am a registered nurse.
Q. How long have you been a registered nurse?
A. Since September 23, 1950.
· ··
·
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Mrs. Carol Poole.
Q. Where did you take your training Y
A. Johnston Memorial here in Abingdon.
Q. Since you completed your training, have you been nursing?
A. Well, not all the time. Practically all the time.
Q. Where are you nursing at the present time?
A. I am working at the Bristol Memorial Hospital in Bristol, Tennessee.
Q. As a registered nurse?
page 94 ~ A. Yes, sir.
Q. Were you working there on .September 7,
1956?
A. Iwas.
Q. Did you see Shirley Shankle when she came into the
hospital on that date T
A. Yes, sir, I did.
Q. Were you working as a nurse at that time?
A. I was three to eleven supervisor at that time.
Q. You were whaU
A. Three to 11 supervisor.
Q. What does that mean T
A. I was in charge of the hospital; I was working the
emergency room and the floors.
Q. Between the hours of three and 11 Y
A. That's right.
.
Q. Did Miss Shankle have any odor of intoxicants about
her?
A. Yes, sir, she did;
Q. Did she tell you whether or not she had had any intoxicants to drink?
A . .She told me-I as~ed her-

Mr. Campbell: If your Honor please, as to Laughlin we
object to that evidence, because what Miss Shankle may have
said is, of course, only evidence as to her.
page 95 ~ The Court: I "rill concur in that, and Gentlemen
of the Jury, you are so instructed. It is binding
upon this defendant Miss Shankle and not upon the other
def,endant, Mr. Laughlin.
Q. ·Now you may answer the question.

A. I asked Miss Shankle if she had had anything to drink
She said she had drank some beer and she didn't say how
how much nor did I asked her.
Q. Did you take a blood sample?
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Mrs. Carol Poole.

A. Yes, sir, I did, but it was later on in the afternoon.
Q. What time of the day did you take the blood sampleY
A. She came to the hospital sometime after four. I don't
remember the correct time, but it was 6 :20 p. m. when the
blood was taken.
Q. That is 6 :20 p. m., September 7, 19561
A. That is right, yes, sir. ;
Q. That is the same day of the accident Y
A. Yes, sir.
Q. Prior to taking the blood sample, did you secure Miss
Shankle 's permission Y
,
A. Yes, sir, I did, with Trooper Crabtree as a witness.
Q. Did you explain to her the purpose of taking the blood
sample?
A. Yes, I did.
page 96 r Q. What did you tell her was the purpose Y
A. I told her that the State Patrolman wanted a
sample of her blood to send to Richmond for an alcoholic
content test and she told me it would be perfectly all right
for me to get it.
Q. Did you talm such a sample Y
A. I did.
Q. How did you take this sample Y
A. Well, I got a sterile syringe and needle from the laboratory. The girl was out at the time and I took it back to her
room and obtained the sample without using anything to clean
the skin, as Trooper Crabtree told me no alcohol could be
used in obtaining the blood. I put it in a vial he had given me,
with something in it that keeps it, put the stopper back in and
gave it back to him, Trooper Crabtree.
Q. You put a sample in a vial furnished by Trooper Crabtree 1
A. Yes, sir.
Q. Then you closed the vial and gave it to Trooper Crabtree?
A. Yes, sir.
Q. Was there any alcohol used in any connection with your
obtaining this blood sample 1
A. No, sir, none whatsoever.
page 97 r Q. Was that sample then sent to Richmond Y
A. Yes, sir, it was.
Q. Did vou receive a report back on that sample Y
A. I did.
Q. What did that report show?

44

Supreme Court of Appeals of Virginia

Mrs. Carol Poole.
Mr. Campbell: If your Honor please, we object to that as
to Laughlin.
The Court: The Court so sustained that objection as to
Mr. Laughlin.
Q. Go ahead and testify.
A. The report that came back to me showed that the blood
had contained .13 per cent alcohol.
Q. That is 13/100 per cent, is that correct?
A. That's right.
Q. Did Miss .Shankle tell you whose car she was driving?

Mr. ,Campbell: We object to that also as to Laughlin,
sir.
.
The Court: I will overrule that objection. I will let her
state.
A. The only thing she stated was that it belonged to her
boyfriend. She didn't state any name.
Mr. Flannagan: Cross-examine.
The Court: Any questions Miss Shankle?
CROSS EXAMINATION.
page 98 ~ By Miss Shankle :
Q. Mrs. Poole, the day of the accident would you
say that Miss Shankle was shocked or emotionally upset when
she told you that? Would you say she was in her same
mind?
A. You were, very much.
Q. When I said to you I had drank some beer?
A. Yes.
Q. And I was emotionally upset so much, in fact, that I
got out of bed that night and fainted in the floor? Were you
on duty the night of the accident, all night?
A. No, I went off at 11 that night.
The Court: Miss Shankle, ask questions and don't you
testify. I will give you an opportunity to testify.
Miss Shankle: I am sorry, sir, that's all.
The Court: Just propound any question you desire.
Miss Shankle: That's all.
Mr. Campbell: No questions for us, sir.
The Court: You may stand aside.
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page 107 ~

The Court: Gentlemen, while the jury is out, do you
gentlemen have any further testimony?
Mr. Flannagan: The jury is not in, your Honor.
The Court : No, the jury is not here.
Mr. Flannagan: Your Honor, I want to see if it can be
stipulated that 18 75.3 of the Code of Virginia provides that a
blood alcohol test less than .05, there is a presumption of
non-intoxication. Between .05 and .13 there is no presumptionpage 108 ~ Mr. Stuart: That is .15.
Mr. Flannagan: That is .15. .13 was the test
here. .15, there is no presumption that the accused was or
was not under the influence of an intoxicant, but such facts
may be considered in evidence, and that over .15 there is a presumption of intoxication.
Mr. Stuart: I don't see any need to stipulate the code,
your Honor. It is the law.
Mr. Campbell: So far as Laughlin is concerned, if your
Honor please, we object to that. That is a criminal statute
and is made admissible or that evidence is admissible in the
criminal prosecution, as I understand it, not in a civil case.
The Court: Miss Shankle, what do you have to say please Y
Miss ·Shankle: Your Honor, I don't know what to say.
I don't understand law and I don't understand half of what
this is about. That was in the other charge of manslaughter.
I don't see it has any bearing in this case whatsoever.
The Court: I would sustain Mr. Campbell and Mr. Stuart's
objection insofar as their client is concerned. Now as to this
lady here, there is no presumption here, the testimony of 0.13,
there is no presumption at all. I think that should come forward as an instruction.
page 109 ~ Mr. Flannagan: That is true. I just want to
make certain we might bring it up during instructions.
The Court : It is a rule of evidence pronounced by the
Code of Virginia, but here under the facts of this particular
case, there is no presumption one way or the other. It is just
the fact to be considered along with the other facts in the
case.
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Mr. Flannagan: Yes, sir.
The Court: Like any other eviden0e. I presume it shouldn't
be pointed out or dignified by any extra attention to it, just
like any other bit of evidence.
There is nothing for the Court to rule on. They have objected to it and I understand the objection and you wanted
to stipulate to it. She objects to the stipulation, so there is
nothing for the Court to rule on at this stage.
Mr. Flannagan: At this stage I would like to offer the
law of Virginia in evidence.
Mr. Campbell: We were objecting to the introduction of
the statute in this case for the defendant Laughlin.
The Court: What do you say, Miss Shankle 1
Miss Shankle : May I hav,e some advice 1
Mr. Campbell: Your Honor, this lady has asked us what
we would tell her to do. I think the answer is obvious as to
what any lawyer would tell her to do, but we
page 110 r don't mind giving her any friendly assistance if
we can, which is if we were in her position, we
would object to it.
Miss Shankle: I object to it.
The Court: I think it can be dealt with in an instruction,
Mr. Flannagan.
Mr. Flannagan: Save exception. The plaintiffs rest,
your Honor.
The Court: Now then, gentlemen, the plaintiffs rest.
Mr. Campbell: If your Honor please, representing the
defendant Laughlin, we move to strike the plaintiffs' ,evidence
on the ground that there has been no evidence in here that
this automobile was entrusted to an incompetent person; that
there is no sufficient evidence that it had been entrusted to
one who did not have a driver's permit; that there is no
sufficient evidence-this is as to Laughlin, of course, sir-that
there was any entrustment at all to her; and because the
evidence has fallen short of showing that she was in any way
incompetent ·Or to bring any knowledge home to Laughlin,
if she was incompetent, of her incompetence; and that even
if. it has been shown that there was entrustment, that this
was not the proximate cause of the accident.
Those are our grounds, your Honor, and we would, if your
Honor would care to bear argument, we will be
page 111 r glad to make it, sir. We will just suit the Court's
convenience and wishes on that.
The Court: I have listened pretty carefully, gentlemen,
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to the evidence. I just read a moment ago what Judge
Buchanan said in this case of Liberty Mutual v. Venable,
194 Va. 357, in which he says the test of liability, under the
doctrine of entrustment, is whether the owner knew or had
reasonable cause to know that he was entrusting his motor
vehicle to an unfit driver likely to caus,e injury to others.
In a case of intoxication, there must be knowledge or
imputable knowledge, that the person to whom the vehicle is
entrusted is addicted to the use of intoxicants, or has the
habit of drinking. The owner must lmow, or be chargeable
with knowledge, that the driver's habits are such that he is
likely to drive while he is intoxicated. Crowell v. Dwncan,
145 Va. 489.
The Court goes on there in this case and says :
'' Measured by this test, we conclude that the evidence in
this case is not sufficient to cast liability upon the truck owners. Certainly, they did not know that Wynn was an unfit
driver. He had been driving for them for nine years and had
never had an accident. He was once involved in an accident
but he was not driving and he was not drinking. No one had
ever seen him driving while intoxicated and no
pag,e 112 r one had ever charged him with doing that. There
is no evidence that he had a reputation of being
a drinking man or addicted to liquor. The plaintiffs' witnesses themselves testified to the contrary. Defendants knew
he would take a drink and had given him one themselves. He
testified on cross examination that he would take one any
time he could get it, but that expression, frequently heard,
indicates a willingness rather than a practice, and it is too
vague to convict him of being addicted to the habit.
"Liability of a motor vehicle owner ought not to result
from mere knowledge that his driver would take a drink.
If only tee-totalers could be employed, many vehicles would
probably stand idle.
"Liability in such cases results only from negligence and
negligence arises from acts or omissions likely to produce
injury. On the record here we find no evidence sufficient to
support the theory that the defendants knew or ought to have
known that when they permitted Wynn to drive their truck
he was likely to drive it while intoxicated. It had never
happened in the nine years of his employment and there was
not enough to charge them with knowledge that it was likely
to happen on this occasion.''
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In the Crowell v. Dwncan case from Pulaski there, a father
entrusted a taxicab with a sign on it to his adult son and
he had been driving the car. On this particular
page 113 r occasion, he did have the reputati,on of getting
under the influence of intoxicants.
Now the Court held that there was evidence sufficient to
support the verdict on the ground of respondeat superior or
on the ground of negligence of the owner in permitting one
given to drinking intoxicants to use his automobile without
restriction and in not taking active measures to prevent such
person from using same.
The Court made this pronouncement, gentlemen, in that
case.
About the driver's permit, that was gone into in 187 Va.
754. There the Court sustained a motion to strike the evidence
as to Carrie Kellam.
On appeal, the only issue before the Court is whether the
trial court was correct in striking the ,evidence as against
Carrie Kellam. Weatherly was driving the car owned by his
mother and his fiance was injured. She was in the car with
the driver. He ran into a tree on the side of the highway.
The question of agency was abandoned and the issue was
whether or not Carrie Kellam was guilty of negligence by
entrusting the automobile to her son, who had previously had
his operator's permit revoked because of improperly operating
a motorcycle.
The court discusses at some length the Crowell v. Duncan
case, supra, and held that the trial court in the
page 114 r Kellam case was correct in striking the evidence
as to Carrie Kellam. No question of agency was
involved and the Supreme Court concluded that the great
weight of the evidence shows clearly that after Weatherly's
operator's permit had been revoked, his mother had not
allowed him to drive the automobile. He was permitted to use
the car when she was assured that someone else would drive,
and the court said this :
"The testimony of Carrie Kellam was definite and specific
and established conclusively that she never gave Weatherly
permission to drive the automobile after the revocation of
his permit.,,
You do have this witness from this West Virginia coal
mine, Mr. Robinson, stating that this gentleman, the defendant, Mr. Laughlin, handed the keys to Miss Shankle and told
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her to take the car. You have this additional evidence of the
nurse as to her condition. You have the report from the Board
where the contents of the blood was analyzed and you have the
beer cans in the vehicle and the lady smelled something on her
breath, that is at the hospital.
N ovv, it is not shown to me, it hasn't been, how much time
elapsed between the time the car was loaned, according to the
witness Robinson, and the time of the accident. That interim
is not shown with any degree of certainty. You do have that
factual situation in this particular case. I don't
page 115 r know whether he had sufficient evidence there to
put him on notice or be had reasonable cause to
believe that he was entrusting his motor vehicle to an unfit
driver, likely to cause or do harm. If she was intoxicated
at the time he handed her the keys, that would be one
thing.
Gentlemen, I believe at this stage I am going to let the
jury pass on it and deny your motion.
Mr. Campbell: Your Honor, we will stand on our motion.
The Court: You have no evidence to offed
Mr. Campbell: No, sir.
The Court: Miss Shankle, you have the privilege to introduce t,estimony in your behalf if you so desire and call witnesses and to examine them, if you have any witnesses.
Miss Shankle: I have no witnesses.
The Court: You have the privilege of testifying in your
own behalf if you so desire and to give your version of what
transpired, and if those gentl,emen want to give you the benefit
of their able counsel, why you can confer with them if you so
desire. They can advise you or not, as they see it, or as you
see fit. I don't want to ask them to, because their position is a
little bit different from your position, and if y;ou want time
to confer with counsel, will adjourn and give you that privileg·e or give you a reasonable time, if you want to
page 116 r ask any lawyer that you know here whether or
not you should testify.
Miss .Shankle: Yes, sir, I would like to, to talk to a lawyer.
The Court: All right, I will give you a few minutes. I
might say thiu, feel sure whatever Mr. Campbell and Mr.
Stuart would tell you would be proper.
Mr. Campbell: Judge, I would rather talk to her in your
presence.
The Court: I don't want to do that.
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Shirley Shankle.
Miss Shankle: Your Honor, I would like to give my testimony of how the accident happened, my version of it.
The Court: You want to give your version of it 7
Miss Shankle : Yes, sir.
The Court: Call the jury in, Mr. Taylor. As I understood,
you gentlemen are not offering any testimony, Mr. Campbell
and Mr. Stuart¥
Mr. Campbell: That's right, sir, we stand on our motion.
Thereupon, the Jury was called into Court, where the following proceedings were had:
The Court: Gentlemen, Miss Shankle says she desires to
offer some testimony on her behalf. Mr. Laughlin does not
desire to offer any testimony in bis behalf.
page 117 ~ Miss Shankle, you may proceed please and call
any witness you may desire or you may testify
yourself.
Miss Shankle: I would like to tell how the accident happened.
The Court: Just come around here.
SHIRLE,Y SHANKLE
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
The Court: Now you may go forward and give your version of what transpired there on that day. in your own words.
The Witness: Well, the day of the ar-cident I bad taken
Robert Laughlin 's car. I was going to the cemetery to take
some flowers to my father's grave. I had gone to the cemetery and was on my way home when the accident happened
and I was coming around this real sharp curve on Route
58. I had just gotten around the curve and was completing
the curve when I saw this car corning toward me. It was
right in the middle of the road, it was right in the white lines.
I got frightened, I thought the man was not going to give me
enough room. I knew the car, I didn't think it was going
to give me enough room. I got excited. I intended to go off
the pavement on the right-hand side. He wa.s right up on me.
I don't know what happened afte.r that. I don't
page 118 ~ know if I turned the wheel to the right or to the
left. But I was coming at a normal rate of speed,
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I couldn't have been doing 25 or 30 at the most. I doubt very
seriously if it was 30 miles per hour. That's all I have to
say about the accident. That's all I know.
The Court: Is there anything else you care to state about
what time it was or anything like that?
A. 1Vell, it was around approximately four o'clock. They
told me, I think it was a little after four, at the hospital.
The Court : You were injured?
A. I got a broken knee and my left leg cut and a cut across
the eye, forehead.
The ,Court: You said a normal speed, what would you say
was your normal speed, as best you can say?
A. Sir, I don't think, I am most sure I was not doing more
than 25 miles an hour. I had the brake on as I went around
the curve, I had the brake on.
The Court: All right, gentlemen, is there any further
question by anyone?
CROSS EXAMINATION.
By Mr. Flannagan:
Q. How old are you, Miss Shankle?
A. Twenty-four.
Q. Are you married or single Y
A. I am married. I am separated.
page 119 r Q. Separated?
A. Yes, sir.
Q. 1Vere you separated from your husband at the time of
this accident?
A. I have been separated for two years.
Q. Where do you live Y
A. I live on the Gate City Highway, with my mother.
Q., At the Shankle Tourist Court?
A. Yes, sir.
Q. What do you do?
A. I work in the restaurant and help clean the courts for
my mother, the tourist courts.
Q. How many cabins are there there?
A. She has four.
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Shirley Shankle.
Q. Do you and your mother run it, are you the only employees there T
A. My sister-in-law helps at night.
Q. Do you sell beer in the restaurant T
A. Yes, sir.
Q. Had you ever driven Robert Laughlin's car before
thisT
A. Yes, sir.
Q. Did he know about it T
A. Yes, sir, he was in the car with me.
Q. He had given you permission to drive his car
page 120 r on previous occasions?
A. I had asked him to drive and he told me I
could; yes, sir.
Q. Did he likewise tell you that you could us,e his car at
any time you wanted toT
A. He didn't say I could use it any time I wanted to.
Q. Did he say anything in that connection about your using
his car?
A. He knew I was a good driver and I am most sure he
wouldn't have minded if I had used his car at any time. He
never had said it in those words.
Q. He had never objected when you had used it on previous occasions?
A. No, sir.
Q. How long had he been home from the army at the time
of this accident?
A. He had been home five days. ·
Q. Five days at the time of the accident?
A. He came in on Monday and the accident occurred on
Friday.
Q. How many times had you driven his car during that
period?
A. Well, I had driven it the night before the accident and I
had driven some on the Monday-the Monday
page 121 ~ that he came home.
Q. The nig-ht before the accident when you
were driving; it, did you have a date with him?
A. He came out home and I told him I would like to drive
his car some.
Q. What time did you all get back, about 4:30?
A. Yes, sir.
Q. About 4 :30 the morning of the accident?
A. Yes, sir.
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Q. Do you recall the specific day that Laughlin got home
from the army?
A. He came home I guess Monday was on the 1st-the
3rd. Friday was the 7th. The accident occurred on the 7th.
He came home on the 3rd.
Q. It was Monday of that week?
A. Yes, sir, 2nd or 3rd.
Q. Had you seen him each day since he had been home?
A. He came up home most every day.
Q. The 3rd was Monday.
A. Yes, sir.
Q. How old is Robert Laughlin?
A. Twenty-six, I think. I am not sure about that. I don't
know his correct age.
Q. Where does he liv,e?
page 122 ~ A. He is in Service, but his family lives in
Tennessee, Route 2.
Q. Is that down the Dishner Valley Road?
A. Yes, sir.
Q. You go at the Beech Grove Serviee Station and turn
down into Tennessee there?
A. Yes, sir.
Q. Is he married?
A. Yes, sir.
Q. Does he have any children?
A. Yes, sir, I think he has two.
Q. Do you know where his wife lives?
A. I think she lives in Reedy Creek.
Q. Down near where his mother and father live?
A. Yes, sir.
Q. When did you last see Robert Laughlin before this
accident?
A. I saw him when he came out that afternoon, I talked to
him over at the house for about five minutes, when be went to
the restaurant.
Q. What time of the day was that?
A. I couldn't say for sure. I think it was around maybe
2 :30, fifteen til three, maybe a little earlier, I couldn't say
definitely, because I don't know.
page 123 ~ Q. You saw him at 2 :30 or fifteen to three the
day of the accident?
A. Yes, sir.
Q. Did you see him any more before the accident?
A. He talked to me over at the house, then he went to
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the restaurant. He said he was going over to get him some
coffee. His brother saw his car and stopped, he went in the
restaurant and was talking to "Rob" when I left, so I put the
flowers in the car and I left.
Q. That wasA. (Interrupting) I was in the car a couple of minutes
before I left. I thought he was coming back to the car to
take me.
Q. What time of the day was thaU
A. I think it was around three.
Q. Then where did you go?
A. I went to the Beach Grover Service Station_and got some
gas.
Q. Then where did you go?
A. Then I went to the cemetery.
Q. How far is the Beech Grove .Station from the cemetery?
A. Approximately a mile and a half.
Q. How long did you stay at the cemetery?
A. I stayed at the cemetery oh, not but a few
page 124 ~ minutes.
Q. Just long enough to lay the flowers on your
father's grave?
·
A. Yes, sir.
Q. Then where did you go?
A. I turned around and came back. came down Three
Springs, went up on the Gate City Highway about 500
yards.
Q. Toward Gate City?
A. Yes, sir, to ·my aunt's house and told her I had gone
to the cemetery. I went up the road, turned around and came
back and was on my way home.
Q. How long were you at your aunt's house?
A. I did not go in, I just stop-ped, she was on the porch
and I called to her and told her I had taken the flowers up to
the cemetery.
Q. Then you went up to the Mountain View Tourist Court
and turned around?
· A. Yes, sir.
Q. How far is that from the scene of the accident?
·A. OhQ. Not over a mile?
A. I don't think so.
Q. You came back and had the accident!
A. Yes, sir.
·
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Shirley Shankle.
Q. As I understand it, you left at three o'clock,
approximately three-quarters of a mile to
the Beech Grove Service Station, got gas, left
immediately, went to the cemetery, stayed long enough to
lay the flowers down, then drov,e up to the top of Walker's
Mountain and saw your aunt, then went to the :filling station
or the Mountain View Motel and turned around and came
back and the accident occurred?
A. Yes, sir.
Q. Did you go any other place at all?
page 125

r drove

The Court: Find out how much time intervened from the
time she left home to the time of the accident.
Q. Well, you first got in the car at three o'clock, as I understood you to say?
A. To the best of my knowledge. I don't know for sure
what time it really was. I'd say it was close to three.
Q. Miss Shankle, in thinking back on it, wouldn't it have
been much closer to foud You only traveled at the most a
quarter of a mile.
A. I can't say. I don't really know. I am just guessing.
The Court: How much time intervened from the time you
left the filling station until the accident?
A. It couldn't have been over thirty or thirty-five minutes
for the whole thing.
Q. It couldn't have been over five minutes after
page 126 r you left Robert Laughlin until you got to the :filling station 1
A. No, sir.
Q. Did you have anything to drink after you left Robert
Laughlin up until the time of this accident?
· A. No, sir. No, sir.
·
Q. You are positive of thaU
A. Yes, sir.
Q. Did any alcohol get on your person in any manner between the time you left Robert Laughlin and the time of the
accident?
A. Pardon, I did not understand.
Q. Was any alcohol spilled on your person so that it would
give the odor of alcohol to a person between the time you 1e.ft
Robert Laughlin and the time of the accident?
A. No, sir, I don't think so.
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Shirley Skatikle.
Q. You know .of nothing to account for an odor of alcohol if
it was about you, between the time you left Robert Laughlin
and the time of the accident Y
A. No, sir, except I had a toddy the morning before the
accident, 9 :30 that morning, I had a toddy because I had
laryngitis and had gone to the doctor the day before, Dr.
Chew. He had given me a shot and told me to stay in bed.
He said I was sick, and I didn't go to bed because I had work
to do and I just kept going. I told mother, I said, "I feel so
bad I can't do this work.'' The night before she
page 127 ~ gav:e me a toddy and she gave me a toddy that
morning when I got out of bed.
Q. What time was it you had this toddy?
A. It was around 9 :30, maybe ten in the morning, I think it
was around 9 :30. I had just gotten up. I hadn't eaten anything when she gave it to me.
Q. Had you had any beer to drink that day?
A. No, sir, I didn't drink any beer. I don't drink beer.
Q. Did you have anything to drink other than the toddy in
the morning of th!') 6th Y
A. No, sir, that's all I had.
Q. How much whiskey was put in that toddy?
A. Well, it was a giass, mother mixed hot water with it.
It was a pretty strong toddy, but not enough to make me intoxicated.
Q. Did it seem to affect you Y
A. No, it made me feel better.
Q. It didn't intoxicate you Y
A. No, sir.
Q. You knew what was going on Y
A. Yes, sir.
Q. Between that time you had nothing else to drink?
A. No, sir.
page 128 ~ Q. Where did this beer come from that the
trooper found in the car Y
A. That was Mr. Laughlin's beer. I knew nothing about
it, had nothing to do with it.
Q. When did he put it in the car Y
A. I don't know. It must have been-undoubtedly he had
it in the car. He told me he thought he had some of it when he
went to Colorado.
Q. When he went to call who Y
A. He· said he thought he had that beer in there when he
went to Colorado and he brought it back from Colorado,
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had taken it and brought it back. He said he bought beer, a
few cans at a time to take with him. The beer was in the car.
I didn't know it. I didn't know anything about the beer at
all, not one thing.
Q. Do you know why the beer would have still been cold
when the trooper found it?
A. No, I didn't know the beer was in the car.
Q. Had you and Robert Laughlin been drinking any beer
the ni~ht before when you were out in the car?
A. I don't like beer. I didn't drink any beer.
Q. Had Robert Laughlin bee~ drinking any beer he had
in the car?
A. He drank a couple cans of beer.
page 129 r Q. He got those in the car as you all were
driving along?
A. Y,es, sir.
Q. Who paid your hospital bill?
A. Robert Laughlin paid it. My mother paid him back
later, because we didn't have the money at the time, he loaned
it to my mother.
Q. You also have gone out with Hobert Laughlin since this
accident?
A. I have been in his company; yes, sir.
Q. The night before this accident, didn't Robert Laughlin
tell you to use his car at any time?
A. No, sir.
Q. Was Robert Laughlin drinking the day of this accident?
A. No, sir, not to my knowledge, he was not. He was
drinking co:ff ee in the restaurant, I think.
Q. Did he keep this car with him in the army?
A. Yes, sir, he only had it two months, he had taken it to
Colorado and back.
Q. You have never been prosecuted for unauthorized use
of Robert Laughlin 's car in connection with this accident?
A. No, sir.
Q. No one has ever accused you of stealing?
A. I did not steal it.
Q. No one has ever accused you of the unpage 130 r authorfaed use of it either, have they?
A. No, sir.
Q. You rlid not have a driver's license?
A. No, sir.
Q. The last time you saw Robert Laughlin before this acci-
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dent was he close enough to you to have detected an odor of
alcohol about you, had you had one about you f
A. Yes, sir, I talked to him.
Q. He was close enough that if you had been intoxicated
he would have known it 1
A. I think so.
Q. That was approximately thirty minutes, I believe you
said, before this accident occurred f
A. Yes, sir.
Mr. Flannagan: That's all we have.
The Court: Any questions from you gentlemen from this
witness f
Mr. Campbell: If your Honor please, we understand this
is no evidence against Laughlin whatever, because we have
closed our case and the plaintiff had closed his case before
this witness testified.
The Court : Do you desire to cross examine this witness?
Mr. Campbell: So far as we were concerned,
page 131 r the case was closed before she came on the witness
stand.
The Court: She had a right to testify. The case isn't
closed. I would rule against you on that.
Mr. Campbell: We save the point on that. We object to
all of this evidence being considered as against Robert
Laughlin.
Mr. Flannagan: Your Honor, I do not believe that the
record showed Miss Shankle announced she had closed her
case.
The Court : She hasn't.
Mr. Campbell: I am not talking about Miss Shankle.
The Court: You gentlemen said you didn't care to offer
any testimony.
Mr. Campbell: We said we would stand on our motion to
strike. That is what we said we would do.
Does your Honor hold this is evidence against us, her
testimony?
The Court: I am going to let the jury consider it for any
purpose I submit the case to them on.
Mr. Campbell: Then, if your Honor please, we move to
strike the whole of the evidence and each specific question
that was asked her, because a tremendous amount of that
evidence, under any theory of the case, would not be evidence against Laughlin.
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r_rhe Court: Well, I will say this, that, of course
on her what she said. I don't know
what you have reference to exactly, Mr. Campbell,
what particular pa-rt of it, but I would at this stage certainly
permit the evidence to be introduced and considered by the
jury for any purpose in which it might be pertinent on the
case.
Mr. Campbell: Your Honor, I think you are the judge of
the pertinency of the testimony.
The Court: I am, certainly.
Mr. Campbell: And very definitely when the plaintiffs had
announced they were through, and we stood on our motion, we
don't think that this evidence can be considered as against
Laughlin at all, that is the evidence of Miss Shankle, because
the case as to us was closed.
The Court: I am against you on that.
Mr. Campbell: All right, if your Honor please. If your
Honor takes that view of it, we ask your Honor permission to
go over here and to move on these specific questions to strike
them out and strike out the answers, because a number of
those questions were asked that wereThe Court: Specifically what do you have in mind?
Mr. Campbell: Specifically a number of them as they went
along, but one that I can think of is about whether Laughlin
was married; whether she was marriedThe Court: I have already told the jury that
page 133 ~ this is not a moral issue. That has nothing to do
with it, Gentlemen of the Jury. You may ignore
that statement.
Mr. Campbell: Also questions, sir, as to whether Laughlin
had anything to drink the night before or whether Laughlin
had anything to drink that day.
The Court: He was not driving the car.
Mr. Campbell: No, sir.
The Court: The only thing that that could be looked to
was whether or not he gave her permission to use this car. I
think I should adhere to my former ruling. I will sustain the
objection on that and rule with you.
Mr. Flannagan: Exception, your Honor.
The Court : Was there anything else you can think of?
Mr. Campbell: Judge, I will be frank, going over this it
seems to me there was just a tremendous lot of it that was
inadmissible in hereThe Court: I am against you on that.
page 132

r it is binding
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Mr. Campbell: I would have to ask your Honor's permission to have the stenographer read this back to me.
The Court : I will deny that.
Mr. Campbell: So that I could object to the specific questions.
The Court: I will deny that motion. You may
page 134 ~ cross-examine her if you so desire.
Mr. Campbell: Then without waiving that
right, sir, we cross-examine her and standing on our motion
to strike the plaintiffs' evidence.
The Court: I can't ag-ree with you on that. I think you
waive your motion to strike if you cross-examine.
Mr. Campbell: Then we except to that and, of course,
decline to cross-examine, if your Honor holds that we will
waive our motion.
The Court: You can renew your motion at the conclusion
of all the testimony.
Mr. Campbell: Well, sir, we are standing on our motion
as made.
The Court: I am against you on that.
Mr. Campbell: Now your Honor rules that we can't crossexamineY
The Court: No, sir, you can.
Mr. Campbell: Wait a minute, let me see if I stated it
clearly.
The Court: You may cross-examine the witness.
Mr. Campbell: Can we do that without waiving our motion¥
The Court: I don't know, you can renew your motion.
Mr. Campbell: I mean I think we are entitled,
page 135 ~ Judge, we each one want to understand the other.
The Court: Yes. I disagree with you. It is my
understanding of the law, Mr. Campbell, if you make a motion
and then you proceed with the conduct of the trial, you waive
that motion. Then you can renew the motion. You wouldn't
waive it in the final analysis.
You may cross-examine if you so desire, and renew your
motion.
Mr. Campbell: Can we cross-examine her without waiving
our motion Y
·
The Court: No, sir.
Mr. Campbell: We except to that ruling, your Honor, and
decline to cross-examine.
The Court: You may cross-examine her and renew your
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motion without being injured. I say you may cross-examine
her and renew your motion without being injured.
Mr. Campbell: We stand on our motion as made.
The Court: No cross-examination, you may stand aside,
lady, unless there is something further.
Miss Shankle: Sir, I would like to make one point here.
The Court: All right.
Miss Shankle: Mr. Flannagan asked me if I was married
and I stated I was and that I was separated. He
page 136 ~ has mentioned three times that Mr. Laughlin was
married, but he hasn't mentioned that he is separated also. It looks very bad on me. I would like to make that
clear, that he is and was at the time I met him.
The Court: We are not trying anything like that, so the
Gentlemen of the Jury may absolutely ignore that. The issue
is whether or not you were negligent and whether or not this
gentleman entrusted his car to you, knowing you to be an
unfit driver of the vehicle.
So then, gentlemen, there is no further evidence?
Mr. Flannagan: No, your Honor.
(Witness stand aside.)
The Court: No further evidence from either side?
Mr. Campbell: No, sir.
The Court: Miss Shankle Y
Miss Shankle: No, sir.
The Court: Gentlemen, you may go to your room. ·
Thereupon, Court and Counsel retired to Chambers, to consider the instructions in the cases, and the following instructions were tendered on behalf of the plaintiffs :
Mr. Campbell: The defendant Robert Lee Laughlin, by
counsel, objects to the giving of any instruction for the plain,
tiffs, because the plaintiffs have not introduced
page 137 ~ sufficient evidence against Robert Lee Laughlin to
justify either plaintiff to an instruction.
Subject to that general exception, we make the following
specific objections to individual instructions.
INSTRUCTION NO. A (Granted).
The Court instructs the jury that they are the sole judges
of the credibility of the witnesses and in determining the
weight given to the evidence of any witness they may consider
the appearance and demeanor of the witness on the stand;
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their manner of testifying; their apparent candor and fairness; their apparent intelligence or lack of intelligence; their
interest in the result of the suit; their opportunity for knowing
the truth, and all other surrounding circumstances appearing
on the trial and from all these things they are to determin,e
which witnesses are the more worthy of credit, and to give
credit accordingly.
Mr. Campbell: Other than our general objection, we have
no specific objection.
The Court: Miss Shankle, I don't think you could object to
that instruction.
Mr. Campbell: Of course, we except.
INSTRUCTION NO. B (Granted).
page 138

r

The Court instructs the jury that it was the
duty of Miss Shankle, at the time and place in question, to
use ordinary care:
(1) To keep her automobile under reasonable control.
(2) To drive upon her right side of the highway.
(3) To drive at a reasonable rate of speed under the circumstances then and there existing, and;
( 4) To keep a proper lookout for other automobiles lawfully
using the highway.
And if the jury believes, from a preponderance of the evidence, that Miss Shankle failed to use ordinary care to perform any one or all of the foregoing duties, and that by reason
thereof her automobile was involved in an accident with the
Rose vehicle, killing Rose and injuring McCracken, then Miss
Shankle was guilty of negligence. And if the jury further
believes that such neg·ligence, if any, was the sole proximate
cause of the death of Rose and the injuries to McCracken, they
must find for the plaintiffs, Rose and McCracken, against the
defendant Shankle.
The Court: This instruction applies not to Mr. Laughlin
but to Miss Shankle. That doesn't apply to you gentlemen and
I take it you have no specific objection to that.
Mr. Campbell: We remain mute to that.
page 139 r The Court: Miss Shankle, I think that is the
law and I am going to grant that instruction. I
don't see how you could be hurt by that. It is the duty of each
and every person to exercise what is termed in law ordinary
or reasonable care, that is such care that an ordinarily pru-
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dent person would exercise in the management, operation
and control of motor vehicles upon the highways of the Commonwealth.
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page 141 ~

INSTRUCTION NO. 0-1 (Granted)
The Court instructs the jury that if they should find for the
plaintiff, Clifford McCracken, they may, in fixing his damages,
take into consideration the following:
The physical and mental suffering of plaintiff received from
his injuries ; his loss of wages from the time during which he
was prevented by said injuries from working; proper compensation for his being unable because of said injuries to
follow his usual occupation; moneys expended by plaintiff;
or for which he is obligated or indebted for medical and surgical attention, medicines, nursing, etc.; and whether or not
said injuries are temporary or permanent, not to exceed the
sum of $50,000.00.
Mr. Campbell: In addition to our general objection, we object to that because it assumes that
he was unable to follow his usual occupation,
whereas. the evidence shows that he is following his usual
occupation, but that he has to turn on a fan there in order
to get sufficient air.
The Court: I will grant Instruction No. C-1 gentlemen.
Mr. Campbell: This instruction is objected to because there
is no evidence to support the portion of it giving compensation
because of inability from injuries to follow his usual occupation; whereas the evidence in the case is that he is following
his usual occupation and that he may suffer inconvenience in
it, but that he is at the present time engaged in his usual
occupation. So far as the proof shows, he will continue to
follow it, and this instruction assumes an inability which is
not only not proven, but is contrary to the evidence actually
introduced.
The Court: Instruction No. C-1 is granted.
Mr. Campbell: Exception.
page 142

~
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page 151 ~

•

•

•

•

•

INSTRUCTION NO. H (Granted).
The Court instructs the jury that under the law of Virginia
no person shall authorize or knowingly permit a motor vehicle
owned by him. to be driven by any person who has no legal
right to do so, and if they should believe, from a
page 152 ~ preponderance of the evidence, that Robert Laughlin knew, or by the exercise of reasonable care
should have known, that Shirley LeFern Shankle did not have
a driver's license, and that he authorized or knowingly permitted Shirley LeFern Shankle to operate his car at the time
and place of this accident, that Robert Laughlin was negligent
in so doing.
And if they further believe, from a preponderance of the
evidence, that such negligence, if any, combined with the
negligence of Shirley LeFern Shankle, if any, was the sole
proximate cause of the death of Cormie Rose, then they should
find in favor of Helen Rose, Administratrix, against both
Shankle and Laughlin. And if they should find from a preponderance of the evidence that such negligence of Shankle and
Laughlin, if any, was the proximate cause of or proximately
contributed to the injuries sustained by Clifford McCracken,
then they should find in favor of Clifford McCracken against
both Shankle and Laughlin.
Mr. Campbell: In addition to our general objection, the
Defendant Laughlin, by counsel, objects to Instruction No. H
because it does not correctly state the law. It places upon
Robert Laughlin the duty to ascertain, in the exercise of
reasonable care, whether Miss Shankle had a driver's permit,
and this is not the law. And it couples this
· page 152-a ~ erroneous statement with an instruction to the
jury that if Miss Shankle did not have a driver's
permit and that he authorized or knowingly permitted her to
operate his car, that this was an act of negligence on his part,
and this is not the law. And further, there is no evidence that
he knew she was without a driver's permit, and the burden is
on the plaintiff to prove that knowledge by a preponderance
of the evidence.
The Court: What do you say to that, Mr. Flannagan, that
last statement?
Mr. Flannagan: Your Honor, Floyd Robinson said that
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Laughlin told him that he did not know, but he didn't think
she had a driver's permit.
The Court: The way I understand it, be said he didn't
know whether she did or didn't.
Mr. Flannagan: Your Honor, my recollection-of course,
the reporter could find it-was that he said that he did not
know, but he did not think she had a driver's permit.
Mr. Campbell: That doesn't show the time that that knowledge or lack of knowledge came to him.
That is one objection. Then we have this further objection,
this instruction is incorrect in this case because the plaintiffs
have not declared on the statute which they now invoke.
Mr. Flannagan: No, sir, I hate to correct
page 152-b ~ but we have.
Mr. Campbell: We say you haven't. That is
another one of those things that makes a difference between
us.
Further, tha_t the mere fact that one permits another, who
is unlicensed, to operate an automobile is no evidence of negligence and this instruction tells the jury that it is negligence
as a matter of law, and then instructs them to predicate a
verdict on '' such negligence'' which was the authorization or
knowingly permitting a motor vehicle to be driven by a person
who did not have a license.
Further objection to Instruction H is that it confuses the
statutory duty of authorization or knowingly permission with
a duty of knowledge or what should have been knowledge in
the exercise of reasonable care, and mixes them in together
in imposing a duty on the defendant, Laughlin, which the law
does not impose.
The instruction first says if he should have known that she
did not have a driver's permit, and then if he authorized or
knowingly permitted her to drive the car, that is knowing she
did not have a driver's permit, then he was guilty of negligence. We submit that those things are mutually inconsistent.
Mr. Flannagan: I am willing to add "if in the exercise of
ordinary care he should have known."
The Court: Have it written up and I will pass on that.
Mr. Flannagan: I would like to state for the
page 152-c ~ record, in Paragraph 2 of the amended motion
for judgment, that it alleges on or about the 7th
day of September, 1956, the said Robert Lee Laughlin, was
negligent in permitting the said Shirley Lefern Shankle to
drive his automobile, at the time and place above enumerated,
well knowing that she did not have a driver's license.
Mr. Campbell: Read on.

66

Supreme Court of Appeals of Virginia

Mr. Flannagan: Well, "or that she was intoxicated."
Mr. Campbell: ''and'' not ''or''.
Mr. Flannagan: What difference does that make?
Mr. Campbell: A great difference, a very great difference.
The Court: I will defer ruling on that until I see it.
The Court: You gentlemen have heretofore interposed
your objection. Is there any additional one you desire to interpose at this stage?
. Mr. Campbell: We add to the objections we have already
made, that it is a :finding instruction and leaves out a view of
Miss Shankle's testimony a~ to the contributory negligence of
Rose in the operation of his car.
The Court: Mr. Flannagan, you don't use the languag·e of
Judge Buchanan.
page 153 ~ Mr. Flannagan: No, sir, I was not relying
upon that case.
The Court : What are you relying on 1
Mr. Flannagan: On the statute. In that instruction I am
relying upon the statute.
The Court: I will grant Instruction H.
Mr. Campbell: We save the point, your Honor, to the
granting of Instruction H.
(There was no Instruction I offered.)
INSTRUCTION NO. J (Granted)
The Court instructs the jury that if you should believe, from
a preponderance of the evidence, that Laughlin permitted Miss
Shankle to drive his automobile; that at such time Miss
Shankle was intoxicated; that Laughlin knew or had reasonable cause to know that Miss Shankle was intoxicated, then
the Court tells you that Laughlin was negligent in so doing.
And if the jury further believes, from a preponderance of
the evidence, that such negligence on the part of Laughlin, if
any, combined with the negligence of Shankle, if
page 154 ~ any, was the sole proximate cause of the accident,
then you shall find in favor of the plaintiffs
against Laughlin and Shankle.
The Court: What do you gentlemen say?
Mr. Campbell: In addition to our general objection, we say
very definitely there is no evidence to support that instruction.
The Court: I am going to let the jury pass on it.
Mr. Campbell: The instruction also fails to correctly state
the law in that this requires Laughlin to take some active step
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to prevent Miss Shankle from driving· his automobile and be-1
cause it is entirely too broad in using the term "otherwise
incompetent to operate said automobile," which is broader
than the motion for judgment and which would permit the
jury to speculate on anything that might occur to their minds,
whether any evidence bad been introduced thereon or not.
The Court: What is the "otherwise incompetent" 1
Mr. Flannagan: You can cross it off, your Honor.
The Court: Just strike out ''otherwise incompetent". I
think, frankly, the jury should be told, if she had been there
on her own volition, without any permission on his part, express or implied, he is not liable. That is virtually what she
said in her answer. If that be true, why then Laughlin is not
liable, but I think the jury ought to be told that in
page 155 r plain, simple language, if it appears from the
evidence that Miss Shankle took this automobile
without permission, express or implied, of Mr. Laughlin and
injuries resulted, then Mr. Laughlin is not liable.
Mr. Campbell: We go a little bit further than your Honor
does on that. The plaintiffs are seeking a recovery and the
burden is on them to show that, of course.
The Court: I think that ought to be told in plain, simple
language and that is the issue in this case, if she was drunk
or drinking and he knew it, he is liable; but if she went out
there and got in that car without his permission or consent,
he is not liable.
Mr. Campbell: Your Honor, this instruction permits and
authorizes a recovery against Laughlin.
The Court: If he knowingly permitted it to be done, otherwise not, as I read the instruction.
Mr. Campbell: Even though Miss Shankle herself was
guilty of no negligence or that Rose was guilty of contributory
negligence.
The Court: Frankly, I don't see any contributory negligence in it. I don't think it is even pleaded.
Mr. Campbell: It assumes that it was negligence, as a
matter of law, to permit Miss Shankle, under the situation
stated in the instruction, to operate the autoi:riopage 156 r bile, and makes that the sole test relied on.
The Court: I will grant that instruction.
Mr. Campbell: We save the point, your Honor, to the
granting of Instruction J.
·
··
We also object to that instruction because the time is un-·
limited and not specific.

•
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page 157 ~

Thereupon, the following instructions were tendered on behalf of the Defendant Laughlin:
INSTRUCTION NO. I (Granted).

The Court instructs the jury that as to the defendant Robert
Lee Laughlin, the law presumes that he is free of any negligence and if it is sought to hold him responsible in damages
for alleged negligence, the burden is on the person seeking
thus to hold him of establishing by a preponderance of the
evidence two things: First, that Laughlin was negligent and
second, that this negligence was a pro;ximate cause of the
injuries for which suit has been brought and damages sought.
The Court: I will grant Instruction No. I, gentlemen, and
let you except to it.
Mr. Flannagan: The plaintiffs object to the granting of
Instruction No. I on the grounds that it need only be a contributing cause to the injuries to McCracken.
Mr. Campbell: If your Honor please, we are offering these
instructions in both cases.
The Court: They are being heard together.
Mr. Campbell: In the McCracken case as well as in the
Rose case.
The Court: Yes, sir, I will so tell the jury. I will grant
Instruction No. I.
page 158 ~ Mr. Flannagan: Exception.
INSTRUCTION NO. II (Refused).
The Court further instructs the jury that the law presumes
that Laughlin was not negligent and this presumption continues until the plaintiff has introduced evidence sufficient in
the minds of the jury to overcome this presumption.
The Court: I think that is a repetition of Instruction No.
I. I will refuse that on the ground that it is repetition.
Mr. Campbell: We save the point.
INSTRUCTION NO. III (Granted).
The Court further instructs the jury that if liability is
sought to be placed on Laughlin because of the alleged permission to Miss Shankle from Laug·hlin to use his automobile,
the burden is on the plaintiff to establish by a preponderance
of the evidence that Laughlin did give Miss Shankle permission to use his automobile on the day of the accident and unless

Laughlin v. Rose and Laughlin v. McCracken

69

this has been established by a preponderance of the evidence,
then even though the jury may believe that Miss Shankle was'
unlicensed or was not competent to operate the automobile at
the time of the accident, they cannot hold Laughlin
page 159 ~ responsible in damages in this case.
Mr. Flannagan: Your Honor, we would object to this
instruction on the ground that there is absolutely no evidence
that he did not grant her permission. The only evidence, the
unimpeached evidence is that he did grant her permission.
Laughlin never took the stand to deny these statements that
were attributed to him. The mere fact that Shankle was
operating his automobile raises an inference that it was with
his permission, and that inference has gone unchallenged,
according to the evidence of this case.
Now they come along, they had all the opportunity in the
world to challenge that inference, now they come along and
attempt to challenge such an inference by an instruction. For
that reason, the plaintiffs object to the instruction.
The Court: What is your specific objection?
Mr. Flannagan: The only evidence in the case is that he
did grant her permission and that there is no contrary evi. dence. This is going ·out and telling the jury that if they find
something which is not in the evidence.
The Court : In other words, you say there is no evidence
to support this instruction?
Mr. Flannagan: Yes, sir. In addition to that there is the
inference of law that she was operating with his
page 160 ~ permission. I just don't see how a party can stand
in court and hear these charges and not deny them,
and then come in with an instruction like that.
Mr. Campbell: The pleadings deny it and that was put in
issue. The burden is on the plaintiff to prove it by a preponderance of the evidence and the credibility of the witnesses,
your Honor has told the jury, is exclusively for them.
Mr. Flannagan: The pleadings are not in evidence on this.
In addition, they weren't under oath as required ·by the
statute.
Mr. Campbell: You didn't object to it.
The Court: I think simply this, that if she went out there
and stole the car, without his permission, express or implied
and had the accident, he certainly is not responsible, and that
is exactly what this says, except it doesn't say '' express or
implied", it says "permission".
Mr. Flannagan: I don't think there is any evidence to
support it.
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The Court: Of course, he doesn't have to take the stand at
all. The burden is on you to show that. I will grant Instruction
No.3.
Mr. Flannagan: I have shown it.
The Court: You may have to the satisfaction of the jury,
I won't say you haven't.
page 161 ~ Mr. Flannagan: I mean we have offered evidence on it.
The Court: I will grant Instruction No. III.
Mr. Flannagan: Save exception.
The Court : The burden is on you to show she had permission, express or implied.
INSTRUCTION NO. IV (Refused).
The Court further instructs the jury that even if they believe from a preponderance of the evidence that Laughlin
permitted Miss Shankle to use his automobile on the day in
question, nevertheless this alone does not render Laughlin
liable in damages to any person injured by Miss Shankle
while operating said automobile, but the plaintiff must go
further and prove by a preponderance of the evidence that
the act of permitting Miss Shankle to drive the automobile
was a proximate cause of the accident, that is, at the time
that Laughlin gave permission to Miss Shankle to use the
automobile; if the jury believe from a preponderance of the
evidence that he did give such permission, that this act was
an act of negligence on the part of Laughlin and that this act
of negligence was a proximate cause of the accident.
The Court: Frankly, gentlemen, while they are
it looks to me like with all deference,
this Instruction No. IV is not written with clarity
in mind. I think I understand what you mean to say there, but
you must not only prove negligence, but that negiigence must
be a proximate cause, but it looks to me like the manner in
which it is stated, especially the last four lines, are rather
confusing. It is to the Court, and I am fearful it might be
to the jury.
I would give you an instruction along that line, Mr. Campbell or Mr. Stuart, but I think it is almost covered by III. Is
it not covered by Instruction No. III Y
Mr. Campbell: We don't think it is covered by III, Judge.
I can certainly plead guilty to lack of clarity.
The Court: Aren't these last four lines repetition Y The
proximate cause of the accident, isn't that a rehash of what
you have hereto£ore said? It would seem to me the last four
page 162

r pondering,

Laughlin v. Rose and Laughlin v. McCracken

71

lines are mere repetition, reiteration of what has been said
before.
What do you say, Mr. Flannagan?
Mr. Flannagan : I think the instruction is very confusing.
I frankly don't understand after '' was a proximate cause of
the accident". I think it is not the law to say that.
The Court: The last f ou:r; lines look to me like it is a rehash or reiteration of what has been said heretofore. It is my
view also that certainly to some extent it is repetipage 163 ~ tion of No. III already granted. I shall refuse
Instruction No. IV as offered.
Mr. Campbell: We save the point.
INSTRUCTION. NO. V (Refused).
The Court further instructs the jury that the fact that Miss
Shankle did not have an operator's permit is of itself not
sufficient to justify a recovery against Laughlin in this case
even if the jury believe from a preponderance of the evidence
that Laughlin knew that she did not have a driver's permit,
but the burden is on the Plaintiff to go further and prove, by
a preponderance of the evidence, not only that she did not
have a permit but that she was an incompetent driver and
that such fact was known or ought to have been known to
Laughlin and unless this has been done, the jury should find
a verdict in favor of Laughlin even though the jury believe
that he gave his permission expressed or implied to Miss
Shankle to use his automobile on the day of the accident.
The Court read the instruction aloud.
The Court: I am reading this for Miss Shankle 's benefit.
In order to get along I am going to state my views there. I
think it was negligence, Mr. Campbell, to grant
page 164 ~ permission to an unlicensed operator, but that is
in and of itself not sufficient to establish liability
on Laughlin, but must show that that was a proximate cause.
Now I don't think you can. In addition to that, you have
to prove that she was also an unfit driver. I caught your point
there a while ago, because a violation of a statute is negligence,
if she violates that statute, that is negligence and if that
negligence is a proximate cause, in my judgment you are
liable. I don't think you have to prove the double-barrel, that
she was an unfit person plus no op·erator's license.
If I am in error about that, I am just in error.
Mr. Campbell: That is a fundamental difference Judge.
The Court: I am against you on that.
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Mr. Campbell: .A difference in the way we view the case.
The Court: I will have to refuse Instruction No. V as you
have it.
You object to iU
Mr. Flannagan: Yes, sir, I object to it. I think what your
Honor stated is a correct statement of the law.
Mr. Campbell: We save the point, because it correctly
states the law.
page 165 ~
INSTRUCTION NO. VI (Refused).
The court further instructs the jury that the mere fact that
one does not have a driver's permit is not evidence that such
person is an incompetent or unsatisfactory operator of an
automobile.
The Court: I think that is sound law. I don't know that it
is applicable. I don't think that is pertinent to the issues
involved here, gentlemen. I think it is correct as an abstract
statement, but I shall refuse Instruction No. VI.
Mr. Campbell: We save the point in refusing Instruction
No. VI, because_it correctly states the law.
Thereupon, Court and counsel returned to the courtroom,
and the Court excused the jury until 9:30 o'clock, .April 16,
1957.
page 166 ~

MORNING SESSION

Court met pursuant to the adjournment.
Parties present same as before.
Thereupon, Court and counsel retired to Chambers, where
the following proceeding were had, to-wit:
The Court: Are there any other instructions, gentlemen,
this morning?
Mr. Campbell: We have no other instructions, Judge.
The Court: Do you gentlemen have anything further to
offer?
Mr. Flannagan: No, your Honor.
The Court: Now gentlemen about M,r. Campbell's motion
on yesterday, I don't know whether I made myself definite
and specific. I frankly didn't quite follow Mr. Campbell's
motion, and in order to get the record straight, I don't see
how you could waive anything by cross-examining the defend-
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Shirley Shankle (Recalled).
ant, Miss Shankle, and you were afforded that privilege, if
you wanted to exercise it.
Of course, if you make her your witness on any point, then
as I understant the ruling of the Supreme Court, you would
waive your initial motion, but you could renew that motion,
and if I didn't make my[;lelf clear on that, I want to say now
that it is the Court's view that you do not waive your motion,
unless you make her your own witness or offer some additional
evidence in your behalf, and then you can renew
.
page 167 ~ your motion to strike.
Mr. Campbell: We do want to cross-examine
her, your Honor.
The Court: You may be afforded that, if I didn't make
~yself clear on that. I will give you that privilege this mornmg.
Mr. Campbell: All right, sir, we will exercise it.
The Court: But if you make her your own witness or offer
any additional testimony, in which event, as I understand the
ruling of the Supreme Court, you have to renew your motion.
Mr. Campbell: We do not intend to make her our witness,
we only intend to cross-examine her on mattersThe Court: I don't think you waive anything by that.
Mr. Campbell: -that were brought out in her testimony
or on the cross-examination of the plaintiffs' counsel.
Thereupon, counsel agreed upon thirty minutes to the side
for argument.
Thereupon, Court and Counsel returned to the Courtroom,
the jury returned to its jurybox, and the following proceedings were had, to-wit:
The Court: You gentlemen desire to exercise the privilege
to cross-examine this girl 1
.
Mr. Campbell: Yes, sir, we understand that
page 168 ~ your Honor permits the cross-examination without the waiver of our motion.
The Court: Just what I said in chambers.
Mr. Campbell: All right. Yes, sir.
SHIRLEY SHANKLE (Recalled).
testified further as follows :
CROSS EXAMINATION.
By Mr. Campbell:
Q. On yesterday, in answer to a question by the gentleman
on the other side, you said that you had driven Robert
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Laughlin 's car on two other times. One of them was the day
or the day after he came in on his furlough, or whatever it
was he was coming in on, and the other was on the night
before the accident. Was Robert Laughlin in the car with you
on each of those occasions Y
A. Yes, sir.
·
Q. Did you ask him to let you drive on each of those occasions?
A. Yes, sir.
Q. He let you drive those two times on your special request
to him that you drive at that particular time, is that right Y
A. Yes, sir.
Q. Now you also testified that you were going to take the
flowers up to the cemetery there to your father's grave, and
that you had asked Robert Laughlin to take you
page 169 ~ up there, is that correct?
A. Yes, sir~
.
Q. Where did you say you got the flowers from to take up
to the cemetery Y
A. My aunt brought them down the day before. When I
was-they brought some flowers down there and they were
wilting, so we were talking a few days before about the cemetery, none of us being up, so I thought I would take those
flowers up before·they were ruined.
Q. Where did you go to get the flowers just as you were
fixing to go to the cemetery?
A. I went over to where we stay. We stay in the little building next to the restaurant.
Q. To your living quarters or your own home, where the
flowers were?
A. Yes, sir.
Q. Where was Robert Laughlin at that time?
A. He was in the restaurant.
Q. Did you go in the restaurant after you went there to get
the flowers Y
A. No, sir.
Q. Where did you go?
A. I went-I got in the car.
Q. You got in the car?
page 170 ~ A. Yes, sir.
Q. Was he in the car then Y
A. No, sir.
Q. At that time, as I understand you, your arrangement was
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Shirley Shankle (Recalled).

that you expected him to come and drive you up to the cemetery, take you up to the cemetery, in the car?
A. Yes, sir.
Q. About how long do you reckon you sat there in the car?
A. Oh, maybe three minutes.
Q. Did you get the key? How did you get the key to the car?
A. The key was in the car.
Q. The key was there in the car?
A. Yes, sir.
Q. Did you see it there in the car?
A. Yes, sir..
Q. Was it at that time you decided you would drive up there
yourself?
.
, A. Yes, sir.
Q. You did go ahead and drive and were on your way back
when the accident happened?
A. Yes, sir.
Q. Did you ask Laughlin if you could drive the car at that
time or did you ask him to take you up there himself?
A. I asked him to take me up.
page 171 ~ Q. To take you up.
A. Yes, sir. I wouldn't have taken his car if I
thought he minded. I am sure he didn't.
The Court: You wouldn't have taken the car what?
A. I said I wouldn't have taken his car if I thought he
would have minded one bit. I am sure he didn't or wouldn't
have if it hadn't been for the accident.
Mr. Campbell: That's all, thank you.
CROSS EXAMINATION..
By Mr. Flannagan:
·
·
Q. Miss Shankle, when you got into the car did you get
underneath the drivers seaU
A. No, sir.
Q. Were you expecting to drive when Robert Laughlin came
out and got in the car?
A. No, sir.
The Court: I didn't understand her to say he came out and
got in the car.
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Shirley Shankle (Recalled).
Mr. Flannagan: I meant to say, you Honor, if he came out
and got in the car.
The Court: Oh, proceed.
Q. Were you expecting to ask him if you could drive to the
cemetery!
page 172 ~ A. I hadn't given it any thought.
Q. Did you ever drive his car before when Robert Laughlin was not in the car Y T
A. No, sir. My sister had driven it a couple of times.
Q. WhatishernameT
A. Jean Cross.
Q. Robert Laughlin has never objected to your driving the
car on that day!
A. No, sir.

Mr. Flannagan: That's all.
Mr. Campbell: There had been no occasion for him to object because you had always asked him, wasn't that the facU
A. Yes, sir.
Mr. Campbell: That's all.
The Court : Is there anything you desire to state further T
A. No,sir.

(Witness stands aside.)
The Court: Any further evidence then, gentlemen T
Mr. Flannagan: No, your Honor.
Mr. Campbell: No, we are through.
The Court: Each side announces through? Are you
through Miss Shankle 7
Miss Shankle: Yes, sir.
page 173 ~ Mr. Campbell: We announced we were through
at the conclusion of the plaintiffs' evidence.
This was all the evidnece introduced in the trial of these
cases.
The Court: Gentlemen of the Jury, if you will give me your
attention, the Court gives you the following instructions. I
want to call this to your attention and bear this in mind in
considering these instructions. Y.ou are trying two cases
together. One of them is styled McCracken v. Shankle and
Laughlin and the other is styled Rose v. Shankle and Laugh-
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lin. You will render two separate and distinct verdicts in
these cases, and these instructions are applicable to the two
cases, insofar as they pertain to the two as you hear them
read.
Thereupon, the Granted Instructions were read to the Jury
by the Court.
The Court: Those instructions as I say apply to the
two cases which you are trying.
Now Miss Shankle is here, gentlemen of the jury, without
benefit of counsel as you have heard in the progress of this
trial. The Court tells you that there are two cases here in
which it is sought to hold Miss Shankle liable in damages on
account of her alleged wrongful acts.
The burden is upon the plaintiffs, Gentlemen
page 174 r of the jury to prove by a preponderance of the
evidence, that Miss Shankle was negligent in some
particular and that such negligence was a proximate cause
of the accident and ensuing injuries complained of.
The law is that it is pr,esumed that she too is free of any
negligence, and if it is sought to hold her responsible in damages for the alleged negligence as charged in the motions for
judgment, the burden is upon the person seeking thus to hold
Miss Shankle, of establishing by a preponderance of the evidence, two things: One, that she was negligent, and two,
that this negligence was a proximate cause of the injuries for
which suit has been brought and damages are sought.
Now counsel will be given thirty minutes to the side for
argument of the case.
I want to make this further pronoun0ement, Gentlemen
of the Jury, that during the course of the trial you have
noticed that sometimes objections are interposed by gentlemen
of counsel for their respective clients. It was incumbent upon
the Court to make certain rulings. If I overruled the objections, that doesn't mean the Court is favoring one side against
the other, or in sustaining the objections that doesn't mean
the Court is favoring one side over the other. The Court's
purpose is to see a proper verdict is rendered. Sometimes
jurors are prone to think if the Court sustains
page 175 r an objection the Court is thinking that side is
right. The Court merely rules on the questions
which are presented to the Court, questions of law. The
Court doesn't undertake in his rulings to favor either side
over the other side.
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There was also interposed during the course of the trial
certain objections by Mr. Campbell on behalf of his client,
Mr. Laughlin, one was a statement of Mr. Flannagan 's that
was made here in the presence of the jury, that he would
waive his rights in favor of the defendant Laughlin.
Now, gentlemen, you can erase that from your minds and
ignore that statement. That doesn't have anything to do
with the merits or demerits of this particular case in arriving at your verdict, so just forget that statement was ever
made .
. Now it was also objected to the evidence that the defendant
Laughlin was a married man and was out here riding around
with a lady. Well now, Gentlemen of the Jury, I have heretofore ruled that that is wholly immaterial and you may ignore
that statement. That has nothing to do with the issues here.
We are not trying any charge of that character. None has
been proven, but that hasn't anything to do with the case,
so just don't let that influence you one way or the other in
arriving at your verdict. You take this case and decide
it upon the evidence adduced from the witness stand, which
the Court has admitted as proper testimony; the
page 176} law given you here by the Court in the written and
in the oral instructions, and counsel will be given
thirty minutes to the side in the argument of the case.
And don't for get, bear this in mind throughout, that you
are to write separate and distinct verdicts in the two distinct
and sel)arate cases.
So Mr. Booth, will you kindly keep the time of the gentlemen.
Thereupon, the case was argued to the Jury by Mr. Flannagan on behalf of the Plaintiffs, during the course of which
argument the following objection was made.
Mr. Flannagan: • • • What else have. you heard T You
have heard from Carol Poole, a registered nurse, who knows
no one in this case, Shirley Shankle told her she was drinking beer and you heard her say that she had a toddy that
morning that this wreck hapl)ened, at ten minutes after
four, and two hours and ten minutes after that time a blood
alC'ohol test was made and what did it show? It showed .13,
and gentlemen, if it had showed .15 it would have been conclusive evidence she was intoxicated.
.
Mr. Stuart: That is objected to, sir, as a wholly incorrect
statement of the law. Mr. Flannagan is going to quote the
law, he should ask the Court to give it, I submit.
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The Court: I shall overrule the objection at
page 177 ~ this stage. I will make a statement about it.
Mr. Stuart: Save the point.
The Court: Gentlemen, I will say this, this is argument
and you heard the evidence. It is up to you to decide the
issues based upon the law and the evidence. You can determine whether or not she was intoxicated or not:
Mr. Flannagan: Gentlemen, if such a blood test had shown
.05 or under, it would have been conclusive evidence that
she was not intoxicated. And between .05 and .15-and she
was .13-it can he considered with all the other evidence in
determining whether or not she was intoxicated.
Now what would have happened if the blood test had been
made at ten minutes after four1 Do you know what happens
to alcohol in the blood stream 1 It is dissipated and dissipated
fast.
Mr. Stuart: That is objected to as wholly unwarranted
by the evidence.
The Court: Overruled at this time.
Mr. Stuart: We except.
Mr. Flannagan: I would be willing to wager, if the test
had been made at ten minutes after four, it would have shown
.15.
Mr. Campbell: If your Honor please, we dislike to object
to interrupt the gentleman, but what he would be
page 178 r willing to do is not a proper argument before the
jury.
The Court: Well gentlemen, I will make this further comment, that this is argument. It is for you gentlemen to decide,
based upon the law given you by the Court and the evidence
which you have heard, to determine the issues in this case.
Lawyers and gentlemen of counsel have the right to argue
it based upon the evidence and not otherwise. As long as
they confine their argument based upon the evidence, you
gentlemen have a right to consider it. Otherwise not. You
may proceed.
Thereupon, the case was argued by Mr. Stuart and Mr.
Campbell on behalf of the Defendant Laughlin.
The Court : Miss Shankle, I will afford you the opportunity,
if you so desire to exercise it, and I will give you the privilege
to argue your case before this jury.
Miss Shankle: No, sir.
The Court: You may proceed, Mr. Flannagan.
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Thereupon, the closing argument was made by Mr. Flannagan on behalf of the Plaintiffs.
The Court: Gentlemen, now as to the form of your verdict-understand the Court is not telling you how to find, to
find or not to find, but you must bear in mind there are two
cases you are trying, so you will :find two separate and distinct verdicts.
page 179 ~ In each case there are two defendants. If you
find against one defendant and not against the
other, so state it. Just put down in plain English just what
you do.
As to the form of your verdict, if you find in favor of the
plaintiff and against both defendants, ''We the jury find
in favor of the plaintiff and against both defendants"-fix
the amount of your damages and let your foreman sign
it.
On the other hand, if you find in favor of the plaintiff
against one defendant and not the other, "We the jury find
in favor of the plaintiff, against John Jones" and fix the
amount.
On the other hand, if you find in favor of the defendants,
''we the jury find in favor of the defendants.''
If you find in favor of one defendant and not the other,
why "we the jury find" and then name that defendant.
If you are unable to agree or arrive at a verdict, "we the
jury are unable to arrive at a verdict,'' and let your foreman
sign it.
You may have the instructions, the exhibits and a sheet
of paper upon which to write a separate verdict in each
case.
You understand, gentlemen, I am not telling you to find or
not to find or how to find.
There have been some objections made in the
page 180 ~ ar~ment. I will repeat, these cases are being
tried under the law given you by this Court and
the evidence adduced from the witness stand and vou will try
them according-ly, and base your verdict upon the evidence
and the law. When you have finished your work, knock on
the door and the .Sheriff will show you in.
All the instructions are the instructions of this Court and
they are to be read and considered together.
You will be given all the exhibits. See that they have all
the exhibits and a sheet of paper and show them to their
room.
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Thereupon, the Jury retired to consider of its verdict:
Mr. Stuart: Your Honor, we just want to make sure that
at the close of the evidence it appeared that defendant Laughlin was still standing on its motion to strike at the conclusion
of the evidence.
The Court: I think that is perfectly clear. I don't think
there is any doubt about that.
Thereupon, after due deliberation, the Jury returned into
Court, having found the following verdict:
Clerk: Have you agreed upon your verdict¥
The Foreman: Yes, sir.
"We the jury find the defendant Miss Shirley Le fern
Shankle and Robert Laughlin guilty of negligence
page 181 r and fix damages for the plaintiff Clifford McCracken at $10,000.00. R. G. Preston, Foreman."
Clerk: Gentlemen of the Jury, is this your verdict in that
case, so say you all T
Jury: Yes.
"We the jury find the defendants Miss Shirley Lefern
Shankle and Robert Laughlin guilty of negligence and fix
damages for the plaintiff Helen M. Rose, Administratrix,
$24,000.00, to be divided equally between Helen M. Rose and
the two children. R. G. Preston-Foreman.''
Clerk: Gentlemen of the jury, is this your verdict in this
case, so say you all T
Jury: Yes.
The Court: Is there any objection to the form of the
verdicts, gentlemen for the plaintiff¥
I hear no objection. Is there any objection to the form of
the verdict over here¥
Mr. Campbell: No, sir.
The Court: Let the verdicts be received. You gentlemen
are discharged.
Mr. Campbell: If your Honor please, we move to set
aside the verdic.t of the jury and to enter judgment for the
defendant Robert Laughlin, because the evidence in the case
was not sufficient to sustain a verdict against
page 182 r Robert Laughlin; and because the evidence in the
case did not show that any act of Robert Laughlin
was the proximate cause of either injury; and because the
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Court erred in not sustaining our motion to strike the evidence as to Robert Laughlin.
We tlien also move the Court to set aside the verdict of the
jury as to Robert Laughlin and grant him a new trial for
errors of law committed in the admission of evidence objected
to by Robert Laughlin during the progress of the trial; because of misdirection of the jury, in the refusal of proper
instructions tendered on behalf of Robert Laughlin and the
granting of improper instructions against Robert Laughlin
at the instance of the plaintiff; and because of the refusal of
the Court to correct misconduct of counsel effectively during
the progress of the case; and because of the prejudice resulting to the defendant Robert Laughlin from the introduction
of evidence that was not applicable to him, and which it was
obvious that the jury considered as introduced against
Laughlin.
The Court : Miss Shankle, do you have any motions to
make f The law gives you the right. You are here without
counsel,Miss Shankle: I haven't got a lawyer here.
The Court: Wait a minute. The law gives you the right
at this stage to make a motion to set aside the verdict of the
jury and grant you a new trial for any proper
page 183 r reason to be assigned.
Miss Shankle : Well, I would like to talk to
an attorney.
The Court: I advised vou at the outs,et of the case that vou
needed a lawyer. I donit know exactly how to handle that.
Gentlemen, she is here without counsel. When do you
gentlemen want to be heard on the motion 1
Mr. Campbell: Your Honor, I would suggest that if we
have time to get this transcribed, so that we would have the
record before us, we would know more intelligently what we
are discussing.
The Court: Is there any objection to giving this lady
five days in which to file grounds to set aside the verdict,
Mr. Flannagan : File the grounds in writing 1
The Court: Yes, sir.
Mr. Flannagan : No, sir.
The Court: I will give you five days from this date Miss
Shankle, to consult with counsel, if you so desire, and give
your grounds in writing to set aside the verdict.
Mr. Flannagan: I don't understand whether Mr. Campbell
has made all of his grounds orally or wants to file them in
writing.
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The Court: I understood he made what he was going to
rely on.
page 184 r Mr. Campbell: I assigned them orally. I
would also like five days within which to 1elaborate
on them in writing.
The Court: I will give you five days in which to file your
grounds. Give the other side a copy and give a copy to Miss
Shankle.
I will fix the date, gentlemen, after the record is written
up.
The Court reporter is directed to give the Court, on motion
of the defendant Mr. Laughlin, the record, and ther.eafter
I will fix a date for the hearing of the motions to set aside
the verdict.
This was all the evidence introduced and all the proceedings had in the trial of these cases.
page 185 r It is agreed the f.oregoing pages, 1 to 184,
inclusive, is a correct transcript of the evidence
taken and other proceedings bad in the trial of these cases,
as taken and transcribed by Elena B. Harris, Court Reporter.
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