IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5713

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Thursday the 13th day of June, 1963.
ELMER F. SMITH AND COLLELYA SMITH,
Plaintiffs in Error,
against

CITY OF COVINGTON,

Defendant in Error.

From the Circuit Court ·of Alleghany County
EarlL. Abbott, Judge

Upon the petition of Elmer F. Smith and Collelya Smith
a writ of error and supersedeas is awarded them to an order
entered by the Circuit Court- of Alleghany County on the
3rd day of January, 1963, in a certain proceeding then therein depending entitled, In Re : Relief of erroneous assessment
of property owned by Elmer F. Smith and Oollelya Smith,
his wife; upon the petitioners, or some one for them, entering
into bond with sufficient security before the clerk of the said
circuit court in the penalty of three hundred dollars, with
condition as the law directs.

Supreme Court of Appeals of Virginia

2

RECORD
page 4

•

•

•

•

•

•

•

•

•

•

~

FINAL ORDER
This cause came on the 2nd. day of November, 1962, to be
heard upon the application of Elmer F. Smith for the correction of an alleged erroneous assessment of certain real
estate in the City of Covington, Virginia, now owned by the
said Elmer F. Smith and Collelya Smith, his wife, and assessed in their names ; and upon the hearing of evidence ore
tenus.by the Court; an4.:Jipon the argument of counsel.
.:· The Court doth certify that William E. Carson and
Fletcher D. Watson, City ;Attorneys for the City of Covington, Virginia, did appear at the hearing of this cause and did
defend said reassessment::~:tnd that Marie C. Via, Commissioner of Revenue for the said City, did appear and was
examined as a witness in the trial of this cause. The Court
being of the opinion that the petitioner, Elmer F. Smith,
failed to carry the burden of proof .imposed on him by law
doth dismiss said petition and doth refuse the petitioner the
relief prayed for in his petition.
To which ruling of the Court the petitioner, by counsel, objected and excepted.
Enter January 3, 1963.
EARLL. ABBOTT, Judge .
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ASSIGNMENT'S OF ERROR.
The Circuit Court of Alleghany County erred :
(1) In refusing to allow the plaintiffs to show the fair
market value and the assessment of other similar residences
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in the immediate area and compare these with the fair market
value and assessment placed on the plaintiffs residence.
(2) In refusing to take into consideration the fair market
value of Qther similar residences by comparing with the
plaintiffs residence.
(3) In refusing to consider the plaintiffs evidence and only
considering the appraisers evidence who were the only defendant witnesses.
(4) The entire essessment is void because there is no independant Board of Appeals but the Apprisal Board acts as
the Board -of Appeals.
Respectfully,
ELMER F. SMITH AND
COLLELYA SMITH
Counsel for Plaintiffs.
HALE COLLINS
·Counsel for Plaintiffs
Covington, Virginia.
Received and filed 2-27-63.
T. E. DILLARD, Clerk.
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Appearances: Hale Collins, Esq., Covington, Va., Counsel
for Plaintiffs.
Fletcher D. Watson, Esq., and William E. Carson, Esq.,
Watson & Carson, Covington, Va., Counsel for Defendants.

..

The subject cause was heard, on the 2nd day of November,
1962, before the Hon. Earl L. Abbott, Judge ·of the Circuit
Court for the County of Alleghany, Virginia .
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MRS.. VIA,
a witness of lawful age, called in behalf of the Plaintiff, after
being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Collins:
.
Q. Mrs. Via, you are the Commissioner of Revenue of the
City of Covington, are you not?
A. Right.
Q. And you have the records in your office of all the assessments?
A. Right.
Q. Now, what is the last assessment you have on the property of Mr. and Mrs. Elmer F. Smith-Mr. Elmer F. Smith
and Cornelia-wife'-Smith in Fairlawn?
A. 1962.
Q. 1962¥
A. Yes, sir.
Q. What are the lots, and what is the assessment on that?
A. The lots-there are two lots. The assessed value is
$1,190.
Q. On the lots?
A. That's right.
Q. And what is the improvements-! believe-?
A. Sixteen thousand-makes a total of $17,190.
Q. Now, on that there is a tax of how much T
page 2 ~ A. Three sixty for 1962.
By the Court: (Interposing)
Q. How much?
A. Three sixty tax rate.
Q. And what is the total?
A. $618.84.
Q. 618.84?
Mr. Watson: I believe we are dealing with 1961, instead
of 1962.
The Court: The petition shows '61. Mrs. Via .said the
last assessment was '62.
A. The building was assessed in 1961, complete.
The Court: That is what Mr. Smith is attempting to correct now, because a correction of that would carry into '62.
Mr. Collins : I asked the question wrong. I asked her for
'62.
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Mrs. Via.
By Mr. Collins: (Continuing)
Q. What is your assessment for 1961 Y
A. The values are, $1,190 for the twQ lots, $16,000 for the
improv:ements, total $17,190.
Q.- And the taxes-amount -of taxes paid for that is how
much?
A. $515.70.
Q. The $515.70 is arrived at by $3 and how
page 3 ~ much Y
A. $3 a hundred.
Q. $3 a hundred Y
A. Right.
Q. Now, the $17,190 is the assessed valueY And what do
you have-what is the appraised value, or the true market
value; what is· the true market value, or ·appraised value T
A. Shall I give those :figures, or say 40 per cent?
By the Court : (Interposing)
Q. If you translate it into :figures, give the figures.
A. The appraised value of it?
Q. Yes, ma'am.
A. The improvement is $40,000, the lots $2,975.
Q. $2,975?
.
A. Right.
Q·. And the improvements Y
A. The total is $42,975.
By Mr. Collins: (Continuing)
Q. Now, as I understand you, that is taken on the basis of
$1,190-is 40 per cent of the assessed value Y
A. Appraised value·.
Q. Appraised valueY
A. Right.
Q. So that would make the lots-the appraised value of the
lots $2,975?
·
A. Right.
page 4 ~ Q. And the appraised value of the house $40,000?
A. Right.
Mr. Collins : I believe that's all I'm going to ask her at
the time, if Your Honor please.
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Elmer F. Smith.
CROSS EXAMINATION.
By M.r. Carson:
Q. Mrs. Via, the 40 per cent rate of appraised value, is
that the usual and unif.orm rate that is used for the homes in
Covington?
A. Yes.
Q. And that is uniform throughout Covington'
A. City, right.
Q. The City?
A. Right.
Q. As I understand your testimony, the true market value,
as appraised for the building, would be $40,0007
A. That's the appraised value, yes.
Q. And the total figure is $42,950, including the two lots!
A. Nine seventy-five.
Q. Nine seventy-five 1
A. Right.
Q. The rate per hundred is $3, is that correct~
A. 1961.
Q. 1961?
A. Yes.
page 5 ~ Q. And was that uniform throughout the City
for city property?
A. That's right.
Q. I believe that's all.
The witness stands aside.
ELMER F. SMITH,
a witness of lawful age, called in his own behalf, after being
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Collins:
Q. Mr. Smith, where do you live now?
A. I live at 476 East Fairlawn Drive, Covington.
Q. And that is the subdivision known as Fairlawn 1
A. That's right.
Q. And that is east of Covington, or east of-or south of
Coving-ton on Route 60--the subdivision 1
A. That's right.
Q. How long have you lived there?
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Elmer F. Smith.
A. We moved in August 15; been there just a little over
two years. That would be '60, wouldn't it-August 15 of
'601
Q. And did you build a house or buy it~
A. I built a house.
Q. All right. Now, sir, you have heard Mrs. Via testify
what your property is assessed at; that is true, is it
page 6 ~ not~
A. That's true.
.
Q. Now, is the $42,975 a fair market value, in your opinion,
of that property~
A. No, sir; it isn't.
Q. ·what, in your opinion, is a fair market value, that is,
what would a person who didn't have to buy it, have to pay
for a house-for that house, from a person who did not have
to sell'
A. My thinking would be $25,000.
Q. A total of $25,000 would be a fair market value for it~
A. Yes, sir.
Q. Are there any other houses in that area similar to
yours~

A. Yes, sir.
Q. Has any houses been sold in Fairlawn for more than
$25,000~

A. Not to my knowledge.
Q. I hand you here a picture, and ask you if that is a house
in F'airlawn, and whose house is it¥
A. Yes, it is. This is Walter Traylor's house.
Mr. Carson: Your Honor, I wish to interpose an objection at this time. If what Mr. Collins is attempting to do
is to show the appraised value of other houses in that area, I
don't believe that is proper evidence. It seems to
page 7 ~ me, if I understand the Supreme Court, that the
only question before this Court now is what is the
fair market value of Mr. Smith's property, and whether or
not the, assessment rate is uniform. Now, what the true
market value of other property in that area is has nothing to
·do with this particular case.
The Court: That was certainly the ruling of the Court in
that Richmond woman's club assessment case.
Mr. Collins: I didn't understand it to be that, sir. In
the Richmond woman's club case they held that the only evidence given for the value of the fair market value of the
property was $85,000; it wasn't contradicted.

8
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Elmer F. Smith.
The Court: Your petition sets out that the assessors made
an error in the assessment. What you want to do is show
the true assessment of Mr. Smith's property. And you do not
do that by showing- somebody else has a hous.e, unless you
can show it the same house or approimately the same value
house.
Mr. Collins: I want to show that all of the other property in that area is assessed about half.
The Court: That wouldn't show what Mr. Smith's property is worth. It may be worth more than that.
Mr. Collins: If Your Honor please, I want to vouch the
record for this.
page 8 ~ The Court: Get the evidence through, and then
vouch the record.
Mr. Collins : Now, as I understand the Court's ruling,
that it doesn't make any difference what the other property is
assessed at
·
The Court: That's rig-ht. As long as the, same rate is
used.
Mr. Collins: As long- as 40 per cent is used?
The Court: Yes, sir.
Mr. Collins: I except to that.
The Court: In other words, if the assessors made an error
and assessed Mr. Smith too high, you can show by evidence
what Mr. Smith's true appraisal was.
Mr. Oollins: He's testified to that.
The Court: I am talking about by evidence.
By Mr. Collins: (Continuing)
Q. Mr. Smith, you are willing to pay what is fair and reasonable, according to what others pay?
A. Yes, I am. I want to pay my part of the tax, and a fair
uniform appraisal.
Q. I believe that's all.
CROSS EXAMINATION.
By Mr. Carson:
Q. Mr. Smith, when was your house completed?
A. It was completed approximately August 1,
page 9 ~ 1960.
·
Q. And now, this fair market value and appraised
value here are on two lots; is that correct?
A. That is correct.
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Elmer F. Smith.
Q. I believe that other lots have been sold in that area re·
cently, haven't they~
A. I am sure they have.
Q. Do you contend that the appraised value of the lots
themselves are too high~
A. I do not.
Q. In other words, then you don't have any argument as to
any disagreement with the Board of Assessors as to the value
of the lots themselves~
A. I do not; that is uniform with the balance of the lots
there.
·
Q. So your disagreement is with the value that they appraised upon the building, or improvements upon the lots~
A. That is right.
Q. Mr. Smith, is the home there, or the house there, is that
built upon both of the lots~
A. That is right.
Q. In other words, you utilize both lots for this building~
A. My lots, they have the full frontage with the street, but
where I built they run back extremely narrow at the back, and
I had to use two lots in order to put the ranchpage 10 ~ type house on it. They are narrow at the backvery narrow.
Q. What is your principle of outside walls-what construc·
tion is used Y
A. Brick veneer.
Q. How many square feet do you have in your home, Mr.
Smith?
A~ I have approximately 3,000 square feet, and in that
3,000 there is approximately a 1,095 feet that is concrete slab.
And all but just a small family room is garage space, two
porches and a workshop-which is just rough concrete.
Q. How many bedrooms do you have there?
A. I have four very small bedrooms. In our bedroomsto start out with, I wanted to use three, and my wife was extremely anxious to have four small bedrooms, and either the
bedrooms-we aren't able to even change the furnishings.
In three of them you can get a bed and dresser in, and it's
very cramped to get into them.
Q. And one~
A. · One bedroom is a decent size.
Q. What are the dimensions of your bedrooms, Mr. Smith?
A. Three bedrooms are 11-approximately 11 by, I say,
12 and a half.
·
Q. And you have-
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Elmer F. Sm.ith.
A. I don't have the exact figure on that; that's right close11 by 12 and a half feet on the three.
page 11 ~ Q. How many bathrooms-on the fourth one,
what is the size of your fourth bedroom?
A. It would be, I would say, about 16 by 12 and a half.
Q. How many bathrooms do you have, Mr. Smith?
A. We have two baths and two halves. We have one very
inexpensive bath in the basement, a half-bath, rather-just a
little shower-it doesn't have tile or anything in it.
Q'. Do you have a living room~
A. Yes, we do.
Q. What are the dimensions of your living room~
A. I couldn't give you an answer on that-I wasn't expecting to be asked that question. I could give you an approximation. I would say it's approximately 24 by 12.
Q. And then do you have a kitchen?
A. Yes, I do.
Q. What are the dimensions of your kitchen, do you know
that?
A. Again, I don't know. It's just an average size kitchen.
Q. Is it a kitchen with everything? What I mean by
''everything,'' the usual things you find in a kitchen?
A. The usual things you find in a kitchen.
Q. Built-in kitchen?
A. Yes, sir.
Q. Then do you have an entrance hallway?
page 12 ~ A. Yes, we have what is known as a foyer~
Q. And do you know the dimensions of th~t?
A. (The witness hesitates).
Q. If you don't, all right.
A. I don't know. It's just an average size foyer.
Q. Then do you have any other rooms on the :(irst floor, or
upstairs on the first floor?
A. We have our little dining quarters adjoining in with the
living room-which is, again, about 11 by ·12 and a half or
13-somewhere in that neighborhood.
Q. Then do you have a den, or a room of that nature, anywhere~
·
A. We have this room which is in between the kitchen and
the garage. Normally, in some cases, it would be used as a ·
breezeway, and instead of using it as a breezeway, we
closed it in and put tile on the concrete, and used it as our
TV room-or whatever you would want to call it.
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Elmer F. Smith.
· Q. Now, are they-does that cover all of the rooms that you
have?
A. Yes.
Q·. On the first flood
A. Yes.
Q. What type of basement do you have 1
A. We have a basement under-let's see, we have a basement, I believe, 30 by 63 or something in that
page 13 ~ category.
Q. You have a full basement under all the
house?
A. No, sir.
Q. Thirty byA. The basement is under the portion that isn't concrete;
it's under the regular frame part of the house, I would
say.
Q. Thirty by what, you think?
A. Approximately 63 feet, I believe. I wasn't expecting
to be asked those questions.
Q. Approximately 30 feet by 63 feet?
A. Approximately.
Q. And is part of your basement finished 1
A. We have one room that is finished in Japanese birch
-more or less a playroom for children, or what not.
Q. Do you have a fireplace 1
A. Yes, we do.
Q. What is it, a normal brick fireplace?
A. Brick fireplace.
Q. How many fireplaces do you have in the house?
A. We. have two fireplaces.
Q. Where is your other fireplace located 7
A. It's in the living room.
Q. Of what materials is that fireplace constructed?
A. It's made of stone-the marble-type stone; it's just
rough stone.
Q. Is it marble, or is it what we normally refer
page 14 ~ to as marble 1
A. Marsteller's, in Roanoke, personally call it
stone-where I purchased it. It's quarried in Georgia. And
I suppose it would be in the marble category.
Q. And how about your foyer, or entrance hallway; what
is that constructed of-flagging?
A. It has some type of flagging on the rough marble.
Q. Marble out in that area?
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Elmer F. Smith.
A. Which runs about the same price of ceramier--or most
anything you would use in that type of construction.
Q. I believe you have constructed, also, into the home some
type of a stone, marble, or some type of planter~
A. We have a little planter-a little divider between. the
living room and dining room.
··
Q. That is. permanently constructed~
A. Well, it's-to one extent it is. It's built on top of the
floor; it can be moved, or left there, either one. It wouldn't
be convenient to move it.
Q. And your other type of flooring on the first floor, what
type of flooring do you have ~
A. Oak flooring.
Q. Hardwood oak flooring~
A. Not dressed-undressed. I used oak flooring, and no·
baseboard. In other words, some folks used two pliesshe~ts of plywood, and then use baseboard, you see. And I
used an oak flooring, and no baseboard.
page 15 r Q. And your type of walls are plasted
A. Plaster.
·
Q. Plaster walls~ What type of heating plant do you
have?
I have forced air heat-hot air-gas heat. I am green
in that field. I don't know.
Q. You have in the house, also, built-in air conditioning?
A. It's a conditioning unit-heat and air conditioning. And
when I was building, I checked from different angles. and I
found I could install a combination unit, purchased through
the gas company, a little less than I could have hot water installed, .even though we have very little use for hot-I mean
for air conditioning.
·
Q. Now, what type of garage do you have~
A. I have a cinder block garage with brick veneer.
Q:. Is the inside of your garage plaster~
A. Yes, it is.
· Q. And you can go to your garage directly without going
·
outside of your house?
A. Yes. There is a door in between this little TV room
and the garage.
·
Q. Is your garage. heated?
A. No.
page 16 ~ Q. It's not heated?
A. No.
Q. What type of doors do you have in your garage? Is it
an electric type~

.A:
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Elmer F. Smith.
A .. I have an electric motor.
Q. How many square feet in your garage?
A. It's just a standard siz;e garage-I believe about 24,
maybe, by 24.
.Q. This 24A. By 22, or somewhere in that neighborhood-still not
expecting to be asked those questions. I don't have it.
Q. Is it a two-car garage?
A. 1les, it is.
.
Q. Mr. Smith, are you going to tell the Court that anyone,
using the materials you have used there constructing the type
of building that you built there. for twenty-two or $23,000,
do you?
A. No, I don't say that the construction can be built for
twenty-two or three thousand dollars. When I made plans to
build, if I would have asked a contractor to do the building
for me, I would have asked for in the neighborhood of a $25,000 home. And, of course, I studied for a long time, and.
· attempted to build myself, thinking that I could save a little
money on it, and I hired two men; and during the programbuilding program we made changes, and came up with different little ideas-and the construction cost me a little more
than that.
page 17 ~ Q. What did the house cost you, Mr. Smith?
A. The house, the best I could figure-which
includes several pieces of furnishings to match other woodworking and other things-in the neighborhood of $43,000. Q. That is in and above,
A. Of course, that includes some personal things, you know,
like our kitchen-kitchen equipment and such as that.
Q. 1lou don't include in that the value of the lots, whatever you paid for the lots?
A. I don't include that in the value of the lots. I'm not
contesting the lots at all.
Q. What personal items are you including, Mr. Smith?
A. I have a dish cabinet-a dining room cabinet, rather,
and I have another little cabinet in the basement; and a table.
And, of course, I suppose you would count my eabinets in
the house-with the house-in the kitchen, rather.
Q. Well, the other cabinets you are speaking of, is that a
built-inA. None of them are built in.
Q. Are they attached to the building?
A. No, they aren't.
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Elmer F. Smith.
Q. Those are the kitchen cabinets~ Are they attached to
the building~
A. The regular kitchen cabinets are attached to the building, yes.
page 18 ~ Q. Well, on this one, apparently, you listed
'here~one built-in cabinet-what is the value of
that?
A. Well, that would be almost impossible for me to answer
that, because they built it right along with the other work.
Q. As I understand it, other than one or two small personal things you are considering here in and above the value
of the lots, the buildings on it cost you, just to build, approximately $43,000~
A. I would say approximately $42,000, taking the cabinets.
Q. Two items off~
A. Taking the three items off, such as·that.
Q. Y.our house is constructed and built along the modern,
or latest lines~
·
A. It's built ranch-type. And when I started to build, I
hoped to build it for $25,000-and, of course, I got in trouble.
And then we was certain we could finish it up for $35,000.
After we got part of the way, and--it didn't turn ·out that
way.
Q. What is the over-all length of the house'
A. A 100 foot-1 believe, to be exact, it's a 100 and six
inches-! think that's the wayQ. What is the depth of the house-the width of it 1
A. Thirty. And all three of my porches are recessed inside that space.
Q. You have three porches on it¥
page 19 ~ A. Recessed inside that space.
Q. Mr. Smith, what type of subdivision is Fairlawn~

A. Well, I suppose Fairlawn would be classed as a class
A subdivision-! would think so.
Q. Well, it's probably the best residential subdivision in
Covington?
A. Best residential subdivision in the City.
Q. Inside the City of Covington?
A. Yes. Highway 64 comes through.
Q. And certainly I don't believe there could be any question your home is probably the nicest home in the subdivision?
A. Well, I don't know. That's just a matter of opinion.
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Elrner F. Smith.
There's more expensive homes, I'm sure, in the subdivisionmuch more.
By the Court: (Interposing)
Q. Mr. Smtih, why do you say that house, that has cost you
$42,000 to build, is only worth $25,000?
A. Well, in other words, if this house is put up for sale,
I doubt if I could get $25,000 for it. I didn't build it to sell;
I built it for our future home for as long as we live.
By Mr. Carson: (Continuing)
Q. Even though it cost you more than twenty-five, you
think it's only-the fair market value is twenty-five?
A. I don't believe we could get a bit over $25,000.
Q. How far are· you going to be from the interpage 20 ~ state. highway?
A. Very close.
Q. Maybe you should wait until after that road is built to
file this petition.
A. Very close. Truthfully, I may put it this way: we
didn't ask to be over on top of the hill where we are. We
had cleaned off the lot and had our natural shade trees, and
were planning on building in another location-and Highway
64 has taken that; and we held up a little hit, and talk got
stronger and greater, and rather than be involved in it, we
changed our location, and had to use these two lots. We had
another lot which laid in a different location, and was plenty
of room.
Q. Mr. Smith, why do you feel that house wouldn't bring
$25,000 on the market~
A. I don't say it wouldn't bring-I say if it-I doubt if it
would bring a bit more than $25,000.
Q. Why do you feel that way about your house~
A. There isn't any demand for the larger type houses.
Q. There's certainly no question that house is worth much
more than $25,000~
A. We are talking about fair market value, is my understanding.
Q. That's right.
A. Resale value.
Q. Resale value~
page 21 ~ A. Resale value.
Q. And fair market value. The house is certainly worth more than $25,000, isn't it, Mr. Smith~
A. Based on the uniformity of the other values, it isn't.
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Q. Le·t me ask you this question: if someone had the
money-of course we have to assume they did-and if they
were under no obligation to purchase that house, but wanted
that house, and you were under no obligation to sell this
house, but you wanted to sell the house, do you think that
this house would bring more than $25,000?
A. I don't believe anyone would even give $25,000 for
it, with the tax figure for it I have.
Q. I am not thinking of the tax figure. You feel they will
not pay you that for your house-your house would not sell
for more than $25,000, even if someone wanted it and had the
money?
A. That's right.
Q. Would you sell it today for $25,000?
A. Well, that all depends.
Q. Depends on what?
A. If I am held under a tax figure like this, I might be willing to give it away, almost.
Q. Regardless of what the tax figure is on it-that's no
longer going to be of any interest to you-would you sell the
house for $25,000?
A. Yes, I would.
page 22 ~ Q. You would sell it today for $25,000?
A. Yes, sir.
Q. I believe that's all.
RE-DIRECT EXAMINATION.
By Mr. Collins:
Q. What is the outside structure-what kind of construction?
A. The outside structure is brick veneer, like any other
average house; it's studding, and brick, lath and plastering
on the inside, and brick veneer on the outside.
Q. (Indicating to witness) And is this the picture of your
house?
A. Yes, it is.
Q. That's all.
Mr. Collins: I'd like to file that as Exhibit No. 1.
(Plaintiff's Exhibit No. 1-Photograph.)
The witness stands aside.
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A. J. TINGLER,
a witness of lawful age, called in behalf of the Plaintiff, after
being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. ·Collins :
Q. Mr. Tingle.r, have you been dealing in real
page 23 ~ estate for many years in Covington Y
A. Yes, sir.
Q. About how long?
A. Twenty or 25 years.
Q. Do you know-do you feel that you know the valuefair market value of property in Fairlawn Y
A. Yes, I think so.
Q. Do you know Mr. Smith's house Y
A. Yes, sir; I do know it.
Q. What is your-in your opinion, what is the fair market
value of that house and the lots Y
A. I say $25,000.
By Mr. Carson: (Interposing)
Q. How much?
A. $25,000.
By the Court: (Interposing)
Q. For both?
A. Yes, sir.
Q. The house and lots?
A. Yes, sir.
By Mr. Collins : (Continuing)
Q. Fairlawn is a residential section, is it not?
A. Yes, sir.
Q. There are other houses there that are of equal size and
quality, and some of less size and quality; is that right,
sir?
page 24 ~ A. That's right.
Q. And some better?
A. Well, there's possibly one better.
Mr. Collins: Take the witness.
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A. W.Long.
CROSS EXAMINATION.
By Mr. Carson:
Q. What is the square feet in the building¥
A. 3,000 feet.
Q. You have been through the property~
A. I didn't go through all the property.
Q. You haven't been through the house¥
A. No, sir.
Q. You stated that you had been appraising or dealing in
real estate; what type of real estate have you been dealing
in-real estate, expense-wise~
·
A. On the appraisal of all the property in Covington ; in
other words, in '55, I believe-it was, maybe, '56-I was with
the appraiser board.
· Q. You were at that time on the Board of Assessors¥
A. Right.
Q. All right, sir. Did you-have you had reason recently
to sell any lots up in Fairlawn?
A. No.
Q. You have not sold any lots in Fairlawn recently?
A. No, sir.
page 25 }- Q. Have you attended any sales of any v;~cant
lots up there recently?
· ·
A. No, sir-hasn't been any for sale, I know of, except the
·
one they own.
Q. As I understand it, you have not been through that
property and appraised it by going through it froni room to
room?
A. No, sir.
Q. That's all.
· The witness stands aside.
A. W. LONG,
a witness of lawful age, called in behalf of the Plaintiff, after
being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Oollins:
Q. Your name is A. W. Long, is it
A. That's right.
Q'. Where do you live?
A. I live in Altamont.

not~
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Q. Altamont is the subdivision on the left side of Route 60,
proceeding towards Clifton Forge, is it not?
A. Just opposite Fairlawn.
Q. Fairlawn is on the right side?
A. That's right.
Q. What is your business?
page 25-A ~ A. Real estate and insurance.
Q. And how long have you been in real estate?
A. Since 1944.
Q. Since 1944?
A. Um-hum.
Q. Do you feel you know the fair market value ·of property
in Fairlawn Y
A. Yes, sir.
Q. Are you familiar with the. home of Mr. Smith?
A. Yes, sir.
Q. What, in your opinion, is the fair market value of that
residence and lots?
A. The fair market value of the residence, I figure, is $25,000, and $3,000 for the lots-$28,000.
Q. You would say $28,000?
A. I have it broke down, if you want it. On his house, approximately 1800 feet of it is about $12 a square foot, that is
-and that's a· little more than 1800--a little less than 1200,
around $5 a square foot-garages and porches and breezeway
and so forth. ·
Q. That would total out $25,000, in your opinion?
A. Yes.
Q. You were forme.rly on the Board -of Supervisors of this
County, were you not?
A. Yes, sir.
page 26 ~ Q. For how many years? ·
A. Eight years.
Q. Eight years?

Mr. Gollins: Take the witness.
CROSS EXAMINATION.
By Mr. Carson :
Q. Mr. Long, you have gone through that home?
A. Yes, Rir.
Q. Room by room?
A. Yes, sir.
A. And checked it closely?
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A. Yes, sir.
Q. What type of fireplace does this home have in its living
roomY
A. It has a stone fireplace.
Q. Stone?
A. Yes, sir.
Q. What type of stone?
A. Well, it's a shiny stone, something like marble-!
wouldn't know.
Q. Is it marble?
A. I don't think so; no, sir.
Q. What type of sills do the windows have in this home,
Mr. Long?
A. What type of sills?
page 27 ~ Q. Yes, sir.
A. They have this form of concrete ; in other
words, if I remember right-I don't remember. See, when
I was in the house, it was just about a few days before they
moved in.
Q. How long ago, then, has it been since you have gone
over the house?
A. Just about two years, I would say-roughly close to
that.
Q. Did you go through at that time appraising it?
A. No, sir-I just went up there looking at it on my own.
Q. In other words, you went up to go to the home for your
own interest, but you didn't go for the purpose of appraising
it?
A. No, sir.
Q. That's all.
RE-DIRECT EXAMINATION.
By Mr. Collins:
Q. What type of structure is this, you know?
A. Brick veneer.
Q. Brick veneer?
A. Yes, sir.
Q. That's all.
The witness stands aside.
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MR. BAYNE,
a witness of lawful age, called in behalf of the
Plaintiff, after being duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. ·Collins :
Q. Mr. Bayne, you live in the City of Covington 1
A. I do.
Q. And what business are you in?
A. Primarily, I'm in insurance. I'm a real estate broker
and auctioneer.
Q. How long have you been in the real estate business¥
A. About 18 months.
Q. Are you familiar with the values of property in Covington, and particularly in Fairlawn 1
A. Definitely.
Q. Are you familair with the residence of Mr. Smith 1
A. I have been through the home a couple of times.
Q. What is your opinion as to the fair market value of
those two lots and the residence on it 1
A. In my last checking of that property, I would say from
twenty-five to not to exceed $27,000.
Q. Not to exceed $27,000?
A. That's right.
Mr. Collins: Take the witness.
CROSS EXAMINATION.
page 29

~

By Mr. Carson:
Q. When was the last time you went through the

property?
A. This afternoon.
Q. You went through it?
A. At noontime, yes.
Q. How long did you spend up there, Mr. Bayne 1
A. Approximately a half an hour.
Q. How long have you been in the real estate business?
A. About eighteen months.
Q. Mr. Bayne, what is the value-fair market value of one
of the lots in Fairlawn subdivision-selling for now on the
present market 1
A. I can't give you any fair market value on the lots right
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Mr. Bayne.
now, except I was familiar with one that was sold, but I'd
say-I didn't sell it, of course; it was sold about, I'd say,
eight or ten months ago, and it was over in the lower part
next to the cemetery, and I think it sold for roughly $850 •or
$900-I'm not sure of that. It was sold because it required
a lot of filling in, and wasn't a choice lot.
Q. Who bought that lot?
A. Bob Kelly-I'm not sure ·of that. But I believe he gave
me a price like that-I could be off a few hundred dollars on
it. He said he got a tremendous buy. Of course, it necessitated filling in, as I just mentioned.
Q. What value do you put on the two lots of Mr.
page 30 ~ Smith?
A. I don't know the true dimensions of that, but
I surely wouldn't go any further that to say a $1,000 apiece.
Q. You check any records down in the Clerk's ·office as to
the sale of lots and value of lots in Fairlawn recently1
A. I don't know. I only sold real estate. I have never
had any lots listed in Fairlawn section~only property.
Q. When you testified awhile ago you were very familiar
with the market value of property in Fairlawn, you mean
houses, and not lots
A. If I recall, the question was "Familiar with property."
Q. By "property," what did you mean?
A. The dwellings already constructed on the lots.
Q. Then you don't-then you don't claim to be familiar
with the value of lots?
A. I do not. Looking over Mr. Smith's, I gave what I
thought was a fair price-market value for the two lots he's
on.
Q. And you don't know the dimensions of the lots 1
A. No, I don't.
Q. You didn't figure in your appraisal-you didn't :figure
out anything about square foot, or front foot, or anything
of that nature?
A. I did not.
Q. Mr. Bayne, have you sold a house of that type in Covington?
A. I have.
page 31 ~ Q. What house would that be?
A. I sold the Dave Irby ( ?) home. It was about
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the same dimensions of Mr•. Smith's, not including porches
and the outlying terrace and the garage, and all.
Q. And you would compare that home with that home~
A. Except for the land, yes, I would-! mean, to a certain
extent.
Q. I'm speaking as to the building.
A. No, I would not-de:fini tely not.
Q. You certainly don't attempt to convey the impression
that the Irby home and the Smith home have approximately
the same value~
A. I do not.
Mr. Carson: No further questions.
RE-DIRECT EXAMINATION.
By Mr. Collins:
Q. What was the price of the Irby home?
A. Do I have to quote that?
Q. No, you don't have to.
The Court: Since he said that there was no comparison of
the value, it wouldn't be material. Is that all?
Mr. 'Collins: That's all, with the exception of vouching
the record on the considerable number of other
page 32 ~ houses.
The Court: Let me hear the rest of the evidence.
The Witness stands aside.
Mr. Carson: I make a motion to strike the evidence upon
the basis that the burden is upon the-Mr. Smith to show
that there has been an erroneous assessment or error, as he
alleges in his-grave error as he alleges, and I do not believe they have carried the burden of proof.
The Court: I'll have to overrule your motion.
Mr. Carson : We would like to note an exception.
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R. T. CARPER,
a witness of lawful age, called in behalf of the Defendants,
after being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Carson:
Q. Would you please state your name?
A. R. T. Carper.
Q. Mr. Carper, are you a resident of the City of Covington, Virginia Y
A. Yes, sir.
Q. Where are you employed, Mr. Carper?
A. West Virginia Pulp and Paper Company.
Q. Mr. Carper, let me ask you this question: at the present time are you a member of the General Assesspage 33 ~ ment Board for for the City of Covington?
A.. Yes, sir.
Q. When did you first become associated with the Board 1
A. In 1954.
Q. 19541 Did you go on the Board at that time 1
A. It was Mar.ch '54, but went on in. We done the work in
'55.
Q. And you also were a member of the General Reassessment-Board of General Reassessment for the year 1958 T
A. Yes, sir.
Q. In fact, you are at present on the Board of Assessors
of the City of Covington T
·
A. Yes, sir.
Q. Mr. Carper, are you familiar with the real estate owned
by Mr. Elmer Smith, located in Fairlawn?
A. Yes, sir.
Q. In your duties as an assessor for the City ·of Covington,
did you and the other members of the Board of Assessors inspect this property T
A. Yes, sir.
Q. Who are the other members of the Board.
A. Mr. Wilbur Smith, Ed Mauck.
Q. Did you g,o through the home or the house in Fairlawn
owned by Mr. Smith?
A. Yes, sir.
page 34 ~ Q. For what purpose did you go through the
house?
A. To make an appraisal.
Q. Did all members of the Board, in your presence, go
throug-h the house together and make an appraisal T
A. Yes, sir; we did.
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Q. Can you state to the Court, from the appraisal-from
your appraisal, what is the fair market value of the land?
A. I forget. We have that land in at $15 a front foot up
there. And all lots in Fairlawn on that street are in at the
same footing.
·· ·
Q. In other words, the same front footage is applied to
all lots?
A. Right.
Q. Up in Fairlawn?
A. Yes, sir.
Q. Now, what is the fair market value of the building?
A. We have-shows 3,000 feet in the building-square feet;
and we show 2280 in the main part of the building, and 720
square feet in the garage. We have $18 a square foot in the
main building, $6 a square foot in the garage.
Q. NowA. We put the building itself at $40,000.
Q. In other words, the appraised value is by yourself and
the members-$40,000 on the building?
A. Yes, sir.
page 35 ~ Q. Now, on the lot would be what figure Y
A. We got fifteen hundred. (Indicating) I don't
happen to have but one lot in this card.
Q. You don't have the other loU
A. I don't have the other lot.
Q. Now, Mr. Carper, could you describe to the Court the
type of building and the improvements found on those two
lots?
A. We don't personally-we didn't think there was anything we could compare this building with in the City of
Covington or Alleghany County. · It's the best constructed
.
home I was ever in in my life.
Q. Could you describe· what type of materials were used
in the construction Y
A. Well, it looks like the very, very best; there's a plastered
concrete basement, and hardwood floors-and oak, of course;
it's brick veneer, but it's very well constructed; and it has
marble window sills-of course, he has quite a bit of marble
in the living room, in the fireplace, and entrance 'hallway.
Q. What do you mean by "concrete basement"?
A. Most homes that they are putting up now are ~.inder
block and, of course, they ·are much cheaper than concrete used
for the basement, f.ootings and wall.
· .·
·
Q. FootingsA. -and walls.
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R. T. Carper.
Q. That is concrete?
page 36 } · A. Yes, sir.
Q. And how many baths are in the house Y
A. We show three and a half-four baths and a halfthat's what we counted when we was up there.
Q. How many bedrooms?
A. We don't know the number of bedrooms. We only show
eight rooms in the house.
Q. Eight rooms?
A. Yes, sir.
Q. What type of basement does he have, other than the
walls?
A. Well, it's finished. I forget the number of feet of lumber that he used for finishing, but it's very fine· finishing. He
has a fireplace in the basement, as well as in the living l'<oOm.
Q. Is the finishing in the basement-is that a panel 'finishing?
A. Yes, sir.
Q. What type of tile-and .could you describe the bathrooms?
A. Well, they are are ceramic tile, and very beautiful bathrooms.
Q. Mr. Carper, how would you describe that home; what
type of home is it?
A. Well, personally, if I had the home in the surroundings,
comparable to its price, I expect we'd put that
page 37 } home in at sixty or $70,000.
Q. If it had been located with better homes?
A. We really went way down on the price, because of the
homes around it were not quite as valuable.
Q. Not as valuable as this particular house?
A. That's right.
Q. What type of subdivision is Fairlawn?
A. Well, the one I see there is-I don't quite understand
the question.
Q. What type of subdivision; is it residential?
A. Yes, sir.
Q. And is it a nice residence?
A. It's the best residence in the .City, I would say; the
nicest home-as there are in the City.
Q. And this home is such a nice home, it's far and above
the ·other homes there Y
A. There's no comparison anywhere-we could find anywhere. And as I say, if it had been any comparable homes
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around Mr. Smith's home, we would put that home in probably at sixty or $70,000.
Q. Now, after considering all the factors, in your judgment is the fair market value of the property, that you and
the Board placed upon it, correct or fair?
A. Yes, sir.
Mr. Carson: Your witness.
page 38

~

CROSS EXAMINATION.

Q. Mr. Carper, I understand you believe you are low m
the fair market value~
A. If it had comparable homes around it-it doesn't havethere's no home around it to compare with it, and it certainly lowers the price we could put on it.
·
Q. Mr. Fletcher's home compare to iU
A. No, sir.
Q. Mr. Hardy's home¥
A. No, ,sir.
Q. It does not?
A. No, -sir.
Q. Does Leffel's home?
A. We have her mime in-it don't compare with Mr.
Smith 's-no, I wouldn't say that.
Q. You believe that that is-really should be $70,000?
A. If it had homes comparable around it, I think we would
put that price to it.
Q. Now, and you believe-that is the way you arrived at
the fair market value~
A. No. We arrived at it-we felt that the neighborhood
had homes not that valuable-would not sell at that price.
He could sell it at the price we put ,on it.
Q. You fig-ured 3,000 square feet at how much?
page 39 ~
A. $18. We figured 2280 square feet.
Q. At $18~
A. Right.
Q. And 720 feet-and the garage is $6 ~ And that came
up to $40,000~
A. We just figuredQ. And you made, it forty~
A. Yes, sir.
Q. And at the time did you figure whether there was a.ny
person that didn't have to buy-to pay that amount for that

28

Supreme Court of Appeals of Virginia

R. T. Carper.
house, and being s·old by someone who didn't have to sell; you
didn't consider that?
A. That's what we try to consider.
Q. Can he sell it for $40,000?
A. We believe he can.
Q. You believe he can?
A. He may not be overrun with customers, but I believe if
he could find somebody that wanted itQ. But that he could get $40,000?
A. Yes, sir.
Q. Do you believe that there would be many people like
that?
A. Well, I wouldn't say there's a lot of homes, Mr. Collins-too many people, the house may not suit them-you can
understand that.
page 40 } Q. You would figure, if he would find :someone
who wanted that house, that they might pay $40,000 for it?
A. Yes, sir-I am sure of that.
Q. But if a person wasn't particularly wanting it, he
wouldn't pay it?
A. You don't usually buy something you don't know-I
don't.
Q. Could you buy it for resale for that?
A. Well, I know I wouldn't. If he was buying it for resale-I wouldn't.
Q. If you were buying it for resale, could you pay $40,000
for it?
A. I'd think he'd know he could sell it for that, if he'd buy
it.
Q. You mean he'd have to have a sale for it, if he did?
A. I would think so, because-if he feels that it will bring
that.
Q. If Mr. Smith wanted to sell it? Now-and you think
that this house is away better than any house up there?
A. It's no comparison.

Q.No-

A. In Alleghany County, in the City of Covington.
Q. No comparison?
A. No, sir.
Q. What do you do at the paper mill?
page 41 } A. I am Office Manager.
Q. And how long have you been office manager?
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A. About four years.
Q. Where do· you live T
A. I live on West Main Street.
Q. West Main StreetT
A. Yes, sir.
Q. What is the value of your house?
A. I don't recall. It's in at about $6,000. I'm in as bad
shape as Mr. Smith. Mine is pennies to us. I have a little
four-room house with bath. If I wanted to sell it, it would be
few people, because the only people I could sell it to would
be a man and his wife, because a man and his wife, if they
had any ch_ildren, wouldn't want a small home.
Q. Let's don't talk about the customers. How about just
a person today that didn't have to buy the. house, what would
he give for the Smith house?
A. I would say he'd give forty-whatever--442,000 and
something, I believe.
Q. You believe that he could say today that he wants to sell
that house, and get $42,000?
A. He may not sell it tomorrow. I think he could sell it for
whatever he's got in it.
Q. What was your theory in assessing-was that to raise
the taxes?
page 42 ~ A. No, sir-we don't go out to raise taxes. We
put the price on the property.
Q. And how much did you raise it overall in your assessment?
Mr. Carson: I object to that.
The ·Court: Objection sustained.
RE-DIRECT EXAMINATION.
By Mr. Carson:
Q. Mr. Carper, assuming that Mr. Smith wanted to sell that
property today, but did not have to sell it, and there was a
purchaser who had the money and wanted to buy it, but didn't
have to buy it, is there any doubt in your mind that property
is worth whatever the market value you placed upon it?
A. No, sir.
·
Q. I believe that's all.
The witness stands aside.
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WILBUR T. SMITH,
a witness of lawful age, ·called in behalf of the Defendants,
after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Watson:
Q. Your name is, please Y
A. Wilbur T. Smith.
Q. Mr. Smith, where do you live, sirY
page 43 ~ A. I live at 141 North Court Avenue.
Q. Covington Y
A. Yes, sir.
Q. Are you a member of the Board of Assessment, City of
Covington?
A. Yes, sir.
Q. I believe that is a permanent Board of Assessment?
A. Yes, sir.
Q'. How long have you been on the Board?
A. Since 1958.
Q. Since 1958? Mr. Smith, are you familiar with the property values and assessments in the City of Covington, Virginia¥
A. I feel like I am.
Q. You have served since 1958?
A. '58.
Q. Are you familiar with the property of Mr. Smith and
wife in Fairlawn?
A. Yes, sir.
Q. What type of-I believe that's the residence of Mr. and
Mrs. Smith; are you familiar with that?
A. That is all in Fairlawn.
Q. What type of property is that?
A. Well, it's a very fine residence building; it's brick veneer
construction, and it has the very finest materials, I would
say.
page 44 ~ Q. The very finest? Have you appraised that
property?
A. About three times.
Q. About three times?
A. We went to it three times.
Q. And went through it?
A. And through it.
Q. Why did you go three times?
A. Well, our practice is that when we appraise property,
new property, we always put a price on it and notify the
owner, and they have a chance to come to us and discuss it if
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they are not satisfied. We did notify Mr. Smith, and he did
come to us, and we made an adjustment-what we felt would
be a fair adjustment at that time.
Q. Was an appraisal value put on the dwelling?
A. You mean the present value Y
Q. Present appraised value?
A. $40,000.
Q. $40,000? I don't believe the land is in question-as to
the value of the-land Y
A. No, sir ; I don't think so.
Q. Is there any house to compare with it in the Fairlawn
subdivision?
·
A. No, .sir.
Q. Do you know of any house that can compare to it?
A. Not in the City of Covington; no, sir.
page 45 ~ Q. Can you just generally and briefly give to the
Court the type of house it is; describe it to the
best you can, as to the type of materials, what went in it, and
so forth.
A. Well, as I said, it's the very finest in materials. It has
a marble fireplace-I'm sure it's marble; it's as wide as that
thing back of the Judge there. It's a beautiful thing.
Q. And about how wide would that be?
A. Approximately ten feet.
Q. Where is that fireplace?
A. In the end of the living room.
Q. End of the living room?
A. And all of the windows have marble stools.
Q. I don't understand.
A. That's the base.
Q. Sills?
A. Sills.
Q. Window sills?
A. And the foyer has a marble floor.
Q. About what size would you say the foyer is, if you recall?
A. It's been two years since I was in the house, before they
moved in; I would say it's big enough to get eight or ten
people in, standing, if you entertained or were greeting, or
something-probably six by nine.
Q. Six by nine? All right, sir. How are the
page 46 ~ rooms-the size of the rooms, generally speakingsmall, large, or whaU
A. I really can't remember about the bedrooms. I remember there were four bedrooms. I wouldn't try to give di-
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Wilbur T. Smith.
mensions. They were all comfortable looking rooms-I .remember that. I was just thinking of giving dimensions-·
that they were-impressed me as being livable.
Q. What type of basement does it have in it Y
A. Well, the basement is concrete construction-poured
concrete.
Q. When you say "concrete construction," what do you
mean by that?
A. It's not cinder block.
Q. The walls of the basement are· concrete Y
A. All concrete.
Q. No cinder blockY
A. No, sir.
Q. All right, sir. And then can you go further?
A. And he has a panel room of-very, very beautiful panel
room, game room, or whatever you'd call it, and another fireplace-it's raised off the floor a couple .of feet, I would say.
Q. That fireplace, would you say, is about ten feet across?
A. I expect it is a good size-I expect it is.
Q. Of what materials?
·
A. It's brick.
page 47 ~ Q. Sir?
A. I believe it's brick.
.
Q. You think it's brick? That's a raised hearth?
A. I think that's what you call it.
Q. All right, sir. Now, how about the rest of the basement; how many rooms are there in the basement-one room,
or two room, or what Y
A. No. There was a storage room and a room where the
air conditioning unit was, and a. bath-and I think a half-bath
in the basement, as well as I remember.
Q. What type of baths does the house have?
A. Well, the upstairs bath is beautiful; in fact, one of them
has some gold inlay in it-I forget which one it is.
Q. What type is it?
A. The finest fixtures and ceramic tile.
Q. Ceramic walls and floor, too?
A. Yes, sir.
Q. All right, sir. What type of heating and ventilation
system does it have?
A. It's a forced air ventilation, air conditioning and heating.
Q. With a garage on iU
A. The garage is part of the building.
Q. The garage is part of the building?
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A. Yes, sir.
page 48

~

Q. When you say that, do you mean it's under

the same roon
A. All under the ·same roof-no break in the roof.
Q. What size garage is it, in relation to the number of cars
that occupy it~
A. Well, you could get two cars in easily.
Q. Is it :finished, or not~
A. Might get three little ones in it.
Q. Is it :finished, or not, inside~
A. Plaster inside.
Q. The walls of the house are what type construction'/
A. Plaster.
Q. Plaster'? Now, the fair market value of the building
alone-l'm speaking of now; is what? What have you placed
.
on that, sir?
A. $40,000 is what we placed on it. But I'll have to agree
with Mr. Carper that's too low-we have always felt that.'
Q. You know how many square feet are in the house?
A.
Q.
A.
Q.

3,000.

3,000 in the whole building~
Yes.
Including garage and dwelling~
A. (The witness nods his head).
Q. That's all.
Mr. Watson: Your witness.

page 49

~

CROSS EXAMINATION.

By Mr. Collins :
Q. As I understand you, you said you went into it two or
three times; when you were appraising it, you went in it, I
assume, once as an appraiser, and then the next one with the
Appeals Board¥
A. We went back to look at it again, and then we had Mr.
Forberg, State Director of Appraisals and Appeals for the
State of Virginia, to go with us and nail down our :figure-we
wanted to be sure we were right. And he agreed that we had
gone as low as we could. And the ·only reason we could put
that value on it, as we did, was because it was not in a neighborhood of comparable homes.
Q. Let me ask you this: what is the board that the appeal
is from the Appraisal Board~
A. Board of Appeals.
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Q. Board of Appeals Y You went to it and looked at it as an
appraiser?
A. Yes, sir.
Q. And Mr. Forberg-or whatever his name is-went there
with you?
A. That's right. He went with us the third trip, I believe.
Q. He's from Richmond, is he not¥ Or where is he from 1
A. I think his home is in that area; his office is in Richmond.
Q. Then the Appraisal Board is the same as the
page 50 ~ Board of Appeals; is that right?
A. Yes.
Q. The same people~
A. Yes, sir.
Q. And then Mr. Smith questioned the appraisement, and
you went back and looked at it with the Appeals Board; is
that rightf
A. We didn't write it up; we hadn't put an actual price on
it; we were still in the stage where we hadn't given a final
figure. It was in the summer of 1960, and the appraisal was
not effective until January 1 of 1961. So we were bending
over backwards in order to be sure that we could reach a
satisfactory agreement with Mr. Smith. We went ,out of our
way several times to be as helpful as we could.
Q. But you advertised the appraisement made, and he could
appear before you 1
.
A. We sent him a notice, and he was given an opportunity
to appear before us.
Q. And he did appear before you Y
A. Yes.
Q. And the Appeals Board is the same ones as the appraisors?
A. That's right.
Q. Now, and I believe that you say that this property has
not had-should have a fair market value?
page 51 ~ A. I said I agreed we were under ; I didn't say
what it was.
Q. You are under what?
A. We were under-appraising.
Q. In other words, you believe there are people in Covington that will give $40,000 for that property?
A. I don't know-believe-know whether there are people
in ·Covington who would pay it or not'-that 's hard to say.
Might be somebody in Clifton, or some other place.
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Q. You think you could find someone Y
A. I believe so.
Q. You'd have to try hard T
A. I wouldn't say you'd have to try so hard. I think, if he
put it up for sale at $40,000, to swap-and if he put it up for
twenty-five, I'd swap, and try to get it myself.
Q. That's the point-you would try to buy it at twentyfive¥
A. As low financially as I am, I would try to buy it.
Q. You wouldn't try to buy it at fortyY
A. Yes, sir.
Q. Would you try to buy it at forty~
A. Yes, I would, if I could raise the money.
Q. You think you could raise the money from the bank'{
A. I don't know.

page 52
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Mr. Carson: I don't believe that's proper.
The Court: That's not proper.

The witness stands aside.
Mr. Carson: We rest.
Mr. Collins: I would like to put Mr. Smith on for one question about the value of the marble they are talking about.
The Court: Then do you want to vow the record while he's
on there?
Mr. Collins: Yes, sir.
ELMER F. SMITH,
(having been sworn previously in this cause, is recalled to the
witness stand.)
DIRECT EXAMINATION.
By Mr. Collins :
Q. Mr. Smith, there's been a lot of talk about marble-I
think marble squares-people· thought was expensive marble.
A. On that stone that I used on the fireplace, they are referring to $47.50 a ton, and a ton lays approximately 40
square feet. And it's in large blocks, and lays up much faster
than brick-in other words, when you lay a block of stone, it
amounts to something.
Q. Actually, it's cheaper than brick?
A. It's as cheap as brick, in the over-all picture. And, also,
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referring to the window sills-stools-! think are considered
window stools-and I figured casing the windows;
page 53 }- normally, in building a home, you use a trim all
.
the way around the window, and a wooden stoolan ornamental trim ran under it, and what not, which would
run for more than the window sills that I used in this house.
They were so reasonable that I even used them in my garage.
In all the window stools in the house, they cost me, delivered
and installed, $297. And I couldn't have begun to have cased
the windows out at that price-that's all I used-just run the
plastering into the window jamb. And I couldn't have begun
to case them with framingYr. Collins: Any

questions~

CROSS EXAMINATION.
By Mr. ·Carson:
Q. But the over-all construction figure ran you somewhere
approximately forty-one or $42,000 ~
·
A. That's correct.
Q. That is using your own labor and two men that you
hired to do that? You supervised or whatever, it was~
A. That didn't use much of my labor-I didn't have much
labor on it myself.
Q. It wasn't contracted?
A. No, sir.
Mr. Collins : I would like to vouch the record.
RE-DIRECT EXAMINATION.
By Mr. Collins:
Q. Mr. Smith, I believe we can stand here.
page 54

~

(The witness stands with Mr. Collins at counsel
table).

Q. I hand you this pictureThe Court: For the purpose of clarity, have you numbered the pictures~
Mr. Collins: No, sir.
The Court: Number them for identification.
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By Mr. Collins: (Continuing)
Q. Mr. Smith, I hand you that, (Indicating photograph)
and ask you to number that No. 2.
A. (The witness marks on photograph).
Q. ·whose houseis thaU
A. That's Dr. Garcia's house.
Q. Where is that house with reference to your house 1
A. Down over on Carlton Drive, just across the road; in
other words, it's a vacant lot in between that and my house.
Q. What is that house-what is the size of that house?
A. That's a two-story house-and I wouldn't know exactly
the correct size. But being a two-story house, I think there
would be considerable more floor space than in my house.
Q. What is that house assessed at?
A. $790; and the improvements, five thousand eight hundred.
·
Q. Now, that is then the 40 per cent of the appraised value?
A. That's right.
page 55 ~ Q. (Indicating photograph) Now, I hand you
this, and ask you to number that No. 3, and ask you
whose house that is.
A. That is what is formerly known as the Staff house. It
belongs to Hercules now.
Q. Now, what is that assessed at?
A. That is assessed at $780; and improvements, $4,400.
Q. And these-now, I'm asking you to give the actual figure
that's on the tax book, which is the assessed value.
A. (Indicating) That is the tax figure?
Q. Yeah.
A. $558.40.
Q. Is what they pay?
A. Is what they pay.
Q. (Indicating photograph) I hand you this, and ask you to
mark it No. 4. Now, whose house is that?
A. That is Robert E. Myers' house, located on the Scotland
Drive, I believe they call it, just out a little ways. from me on
another street over near Highway 60--second street from the
highway.
Q. And what is this assessed at?
A. That is assessed at-land, $720-lot, $720, and land, six
thousand four hundred, tax :fig11re being $213.60.
Q. Now, I hand you this (Indicating photograph,) and ask
you whose-to number that No. 5. And whose property is
that?
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A. That is Mrs. Frank Humbert, or Meyer
Humbert, I believe it's the way it's listed now.
That's on Highway 60~on the corner of Highway
60 I believe, isn't it-Madison~ I believe they call it Madiso~ Street and Fairlawn Drive, I believe. Anyway, it's a
corner lot, and a level lot. Now, the land is listed at $970,
the house, $5,840, tax figure $204.30.
Q. Now, I hand you this photograph.
A. This is the property of Paul Snead, on Carlton Drive
up near Mr. Hardy's. The lot is listed at $600, improvements,
six thousand four hundred, and tax, $210, even.
Q. Now, that house is-all of these houses are as large as
page 56
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yours~

A. This house isn't quite a.s large a.s my house, and it's only
been built just a. few years.
Q. All right, sir. (Indicating photograph) That one?
A. This is Cecil Smith's property-I still think it's Fairlawn Drive; I'm not positive about that. It's a real nice location. The land is $800, the improvements, three thousand
seven hundred forty, and the taxes, one hundred thirty-six
twentv.
Q. All right. NowA. That's the only ones I have got. (Indicating tax book)
This is Walter Traylor. I have it right here. We can call
it off that list. That's a '62 rate.
Q. (Indicating tax book) Look it up here.
The Court: Do you have the number on that, Mr.

Smith~

A. No, sir.
Q. Put Six on that and Seven on that.
A. I can put all the figures except taxes.
Q. This is the property of Walter Traylor on Scotland
Drive.
A. The land is listed at $720, and improvements, $3,870,
and the taxes, one hundred thirty-seven seventy. This property of Miss Thelma Bishop, which is just back of my property on the other street, and is a nice location-the land is
$720, and improvements, five thousand six hundred, and the
taxes; one hundred eighty-nine.
Q. Who is No.6?
A. Paul Snead.
page 57
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Q. Cecil Smith is No. 97 (Indicating photograph) Whose
house is that, and what'sA. This is the property of Cecil Smith and Carrie Smith.
Land, $800, house, thr:ee thousand seven forty, taxes, one hundred thirty-six twenty. This is the property of Dr. W. P.
Fletcher ( 7) on Fairlawn Drive, three lots from me-nice
level lot. The property is listed at $600, improvements, seven
thousand eight hundred, taxes $252.
The Court: No. 10 on that one.
A. This is the property ofT. I. Hardy. Land listed, $8,800,
improvements, seven thousand, taxes, $234.
Q. Now, you have two views of that lot, do you not 7
A. That's right.
Q. You have them numbered 11 and llA for
page 58 ~ Hardy7 All right, sir. Now, I hand you this
picture, and ask you about that. Now, Mr. Smith,
I hand you a picture that is not in Fairlawn, and not in the
City, but in the county in Rosedale; it belongs to Mr. Kinser.
And I'll ask you what that lot is assessed at~
A. That lot is assessed at $750, and improvements, $5,400.
Q. And the rate was $3 7
Mr. Carson: I object.
The Court: He's just vo'Uli'Y/)g the record.
Mr. Carson: He's going outside the City. I don't object. I don't think it's material.
The Court: It might not be, but it's not in evidence. Put
No. 12 on that.
By Mr. ·Collins: (Continuing)
Q. Mr. Kinser-you have given his lot at seventy-five, and
the house, fifty-four hundred, and the tax, one hundred
seventy-two fifty-and numbered 12.
Mr. Collins: I want to move they be considered in evidence for the reason that the appraisers state that property-the reason they got in this value there was because
there was no property in this area commensurate with that
tax-and house. And we contend, since they have taken that
position, that it should be considered by the Court.
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Mr. Carson: We are perfectly willing to make a
motion-join in a motion that the Court take a
view of the property.
The Court: That wouldn't help any. I have got to go according to the evidence.
page
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The witness stands aside.
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A Copy-Teste:
H. G. TURNER, Clerk.
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