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PETITION FOR ELECTION ...,. i 

NOW COMES a committee of petitioners, known as 0 The Norfolk 

Tea Party," and petition this Honorable Court to order an initia­

tive election pursuant to Section 32 of the Charter of the City 

of Norfolk, and represent unto the court the following facts: 

1. The Committee has complied with the requirements of 

Sections 30 and 31 of the City Charter, having filed its Petition 

to the Council on November.l3, 1978, a true copy of which is 

attached as an exhibit hereto, with the receipt of the City Clerk 

thereon; more than 17,000 qualified voters signed said Petition. 

2. The Council of the City of Norfolk, pursuant to Section 

32 of the City Charter, held public hearings on the proposed 

ordinance on December 1, 1978, and on December 5, 1978, but failed 

to adopt the ordinance proposed by the Petition of the Committee, 

adopting instead a Resolution not addressing or enacting the 

subject matter of the Petition. 

3. This Petition is accompanied by the signatures of more 

than 10,000 qualified voters of the City of Norfolk on forms com­

lying with the provisions of the Charter establishing procedure 

for initiative elections, and are filed herewith. 

4. There.were approximately 32,052 votes cast in the last 

councilmanic election of the City of Norfolk, held on May 2, 1978; 

therefore, the number of signatures filed with the City Clerk 

greatly exceeded the required number of 3,205 and the number of 

signatures filed with the Clerk of this Court herewith greatly 

exceeds the required number of 8,013, and, pursuant to Section 44 

of the Charter, are presumed to be genuine signatures of qualified 

voters. 

5. The proposed ordinance is filed herewith as an exhibit. 
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WHEREFORE, the Committee prays that the Clerk shall certify 

to the Court that the rquired number of qualified voters have 

signed the petitions, forthwith, and that the Court shall forth-

with enter an Order for ·a special election upon this initiative. 
WITNESS the following signatures and seals: 

c· B.H. 
Lesner Avenue 

C'«b::: ~-~ h. 
Albert G. Borton, Jr. Y 
8409 Norristown Drive 

Dr. B.M.S. Richard 
~',!~~ennan Avenue'\~_d . 

~6/J~ 

-

,I 
tl . . 

William Robert W1lson 
1605 Beaumont Court 

ISTATE OF VIRGINIA 

CITY OF NORFOLK, to-wit: 

Subscribed and sworn to before me 

March, 1979. 

a. 
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BE IT m(: .NED by the coUncil of th<,,. ity of Norfolk: . 
Section 1:- That, effective on and after _July 1, 1979, 

Section 1, as amended by Ordinance No. 28,932, of Ordinance 
No. 24,116, entitled "An Ordinance Imposing And Levying A 
Tax Fo~ The Calendar Year· Beginning January 1, 1968, And 
Ending December 31, 1968, And Also For Each And Every Cal­
endar Year Thereafter Beg~nning January l And Ending 
December 31 Of Each Such Year, Unless Otherwise Changed 

·sy The Council, On Real Estate Within The City Of Norfolk", 
and adopted by Council on November 28, 1967, is hereby 
amended.and reordained to read as follows: 

Section 1:- (lf That for the fiscal year 
beginning July 1, 1979, and ending June 30, 
1980, and also for each and every fiscal year 
thereafter beginning July 1 and ending June 30 
of each such year,· unless otherwise changed 
by the Council or law, there is hereby imposed 
and levied the following tax on real estate, 
other than real estate of public serviee 
compan~~s which is assessed by the State Cor­
poration Commission at other than its fair mar­
ket value and not adjusted thereto as provided 
by law, within the City of Norfolk: 

REAL ESTATE 

On. all lands, wharves and lots, and the 
i~provements thereon, not exempt from taxation, . 
there shall be • tax of one dollar and fifteen 
cents ($1.15) for every one hundred dollars 
of assessed valuation thereon. 

(2) That for the calendar year bevinning. 
January 1, 1977, and ending December 31, 1917, 
unless otherwise changed by the Council or law, 
there is hereby imposed and levied the following 
tax on real estate of public service companies, 

·which is assessed by the State Corporation Com­
mission at other than its fair market value and 
not adjusted thereto as provided·by law, within 
the City of Norfolk:. 

()03 
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REAL ESTATE 

. On all lands, wharves and lots, and the 
improvements thereon~ not exempt from tax~tion, 
from January 1, 1977, through June 30, 1977, 
there shall be levied a tax of two dollars and 
seventy cents ($2.70) for every one hundred 
dollars Qf assessed valuation thereof, and from 
July 1, 1977, through December 31, 1977, there 
shall be·levied a tax of four dollars ($4.00) 
for every one hundred dollars of assessed val­
uation thereof. 

(3) That for the caleandar year beginning· 
January 1, 1978, and~ending December 31, 1978, 
and also for each ani every calendar year there­
after beginning January 1 and ending December 31 
of each such year,_unless otherwise changed by 
the Council or law, there is hereby imposed and 
levied the following tax on the real estate of 
public service companies, which is assessed by 
the State Corporation Commission at other than 
its fair market value, and not adjusted thereto 
as provided by law, within the City o~ Norfolk: 

REAL ESTATE 

On all lands, whar~es and lots, and the 
improvements thereon, not exempt from taxation, 
there shall be levied a tax of four dollars 
($4.00) for every one hundred dollars of assessed 
valuation thereof • ........ ~··---~--. 

section 2:- That this ordinance shall be in effect· from 
and after July 1, 1979. ·-·---. ·-. . ·. . . .. ,.·_ :,. .. 

. . .. .,.· . 

. .:,_ .... . ·.,. ...... - -... ;(~)!.~:1::~~ ~-~ .. 
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PETITION FUR POPULAR INITIATIVE 

;l We, the undersigned qualified voters of the City of Norfolk, 
i! 

h Virginia, do hereby petition the Council of the City of Norfolk, 

jl pursuant to Section 30 of the City Charter, to amend Ordinance 
I. 
II Number 28,932, adopted May 24, 1977, to reduce the real estate'tax 
'j 

rate of the City of Norfolk to $1.15 per $100.00 assessed value, 

. effective July 1, 1979. Attached hereto, andmnstitutinq ohe 

! instrument herewith, are Petitions for the aforesaid initiative ,. 
t. 

~! proposal signed by more than the required number of qualified 
il I I! voters of the City of Norfolk, and the proposed Ordinance in full,: 

il set forth in writing· on the reverse side of each page of the 
it 
;: petitions of voters. '!'he undersigned and others listed below 

I! constitute a committe of the petitioners, known as '~he Norfolk 
:. 

'· 
Jl Tea Party, .. and so designated in its "Statement of Organization 
d 
t 

li For A Committee," filed with the State Board of Elections. 
:t 
,. GIVEN UNDER OUR HANDS, and filed with the City Clerk, this 

II 

t: 
I 

j. 

:t 
I; 
li 
t' 
1: .. 
r J 
•• 
H 
r r! 
I' .. 
j, ., 

1: 
I 

·: ,• 

13th day of November, 1978: 

at.t~. 
Albert G. 
town Drive 

005 

... 
8409 Norris-
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I' 
I 

·p 
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i! .. 
·' 

I 
it 
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Additional Committee Members: 

Dr. H.M.S. Richard, 3767 Drennan 
Avenue 

William Robert WilsonJ 1605 Beaumont 
Court 

Receipt of the original Petition and attached documents bearing 
signatures and a proposed ord· nee is hereby acknowledged and 
said documents are hereby f• ed a one instrument, this 13th day I 

of November, 1978. 

"·-
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BE IT ORDAINED by the Council of the City of Norfolk: 

Section 1:- That, effective on and after July 1, 1979, 
Section 1, as amended by Ordinance No. 28,932, of Ordinance 
No. 24,116, entitled "An Ordinance Imposing And Levying A 
Tax Fo~ The Calendar Year· Beginning January 1, 1968, And 
Ending December 3~, 1968, And Also For Each And Every Cal­
endar Year Thereafter Beg~nning January 1 And Ending 
December 31 Of Each Such Year, Unless Otherwise Changed 
By The Council, On Real Estate Within The City Of Norfolk .. , 
and adopted by Council on November 28, 1967, is hereby 
amended.and reordained to read as follows: 

Section 1:- (1). That for the fiscal year 
beginning July 1, 1979, and ending June 30, 
1980, and also for each and every fiscal year 
thereafter beginning July 1 and ending June 30 
of each such year, unless otherwise changed 
by the Council or law, there is hereby imposed 
and levied the following tax on real estate, 
other than real estate of public servi¢e 
companies which is assessed by the State Cor­
poration Commission at other than its fair mar­
ket value and not adjusted thereto as provided 
by law, within the City of Norfolk: 

REAL ESTATE 

On all lands, wharves and lots, and the 
improvements thereon, not exempt from taxation, 
there shall be a tax of one dollar and fifteen 
cents ($1.15) for every one hundred dollars 
of assessed valuation thereon. 

(2) That for the calendar year beginning 
January 1, 1977, and ending December 31, 1977, 
unless otherwise changed by the Council .or law, 
there is hereby imposed and levied the following 
tax on real estate of public service companies, 
which is assessed by the State Corporation Com­
mission at other than its fair market value and 
not adjusted thereto as provided by law, within 
the City pf Norfolk~ 

om 



REAL ESTATE 

On all lands, wharves and lots, and the 
improvements thereon, not exempt from taxation, 
from January 1, 1977, through June 30, 1977, 
there shall be levied a tax of two dollars and 
seventy cents ($2.70) for every one hundred 
dollars of assessed valuation thereof, and from 
July 1, 1977, through December 31, 1977, there 
shall be levied a tax of four dollars ($4.00) 
for every one hundred dollars of assessed val­
uation thereof. 

(3) That for the caleandar year beginning 
January 1, 1978, and~ending December 31, 1978, 
and also for each and every calendar year there­
after beginning January 1 and ending December 31 
of each such year, unless otherwise changed by 
the Council or law, there is hereby imposed and 
levied the following tax on the real estate of 
public service companies, which is assessed by 
the State Corporation Commission at other than 
its fair market value, and not adjusted thereto 
as provided by law, within the City of Norfolk: 

REAL ESTATE 

On all lands, whar~es and lots, and the 
improvements thereon, not exempt from taxation, 
there shall be levied a tax of four dollars 
($4.00) for every one hundred dollars of assessed 
valuation thereof. 
"~ ~,_ .. ._. __ -- .. 

section 2:- That this ordinance shall be in effect. from 
and after July 1, 1979. 
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~;tEil'~#T~!c:t:~~;fE~~{~!~ze-~j~~r:~!~~rr~;;.f~~~~?:(g~.''-:.\ ,- .. ~·,~-~:j~i-~;_Ht~.-,,· 
>-f'l-~~s-'f<L :. · _ ":·.-:· :.THE.NORF9_LKTEA,P~TY.:--~:.:-: . . > ·.·: , 

.. ~.: .... -~·:·~ .... •• ··: ~: :. :-:·:::· .•. ··::.::· ...... ·. ·-.:~~·,· ... :·:· .. ,.~~-: ........... : ~--'_:;.~·~·-:·.:· .. _.-·.··:=·.:-.: .~ ·.·. ;:!_·::··:·.· .. ' .. 

. . =·PETITION Of QUALIFIED VOTERS FOR POPl!LAR INITIATIVE_ _·, . 
..... :-\··.< .... ~·.: ·:·: .• ·:....;~: ... ,· ···~·-~_:;--~7.·.::. : .. . -~·· .. ·.· '~~- ·:_._::~: .-~-- ·:, 

We, the -~ndersig~ed 'qualified and registered voters of the-City .of Norfolk, Vir­
ginia, hereby petition the Circuit Court of the City of Norfolk, pursuant to City Charte1. 
Sections 30 through 33, to order an initiative election of registered voters of the City 
of Norfolk, to determine whether ORDINANCE NO. 28,932, adopted May 24, 1977, should be 
amended to reduce the real estate rate to $1.15 per $100 assessed value effective July 1, 
1979, as provided in the Ordinance appearing in full text on the reverse side of this 
petition. 

GIVEN UNDER OtJJl HANDS: · 

· - ·· · · .: usmE.NT· ADDJtESS · DATE 

.? ... 

- .... "' o • o ,•,·' I ~ .. o __ ., 

.· :"... . . ::::.;:~ ~~~·-~:·-~~·~~· .... _ -;, . ~·-~ .. 
. _. .. :::, .:.··· .~__.. . ... . .. 

.. .. . .. . ... ,• .. ::~· 
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.. . .:.. 

()10 



. .. . : ;.~- :· _. · ... ·-.. ·:··~-. ~ · ... · ·;. -~ -~. ·, .. -:.:_._:::; .:::·: · .. '· :. ·.: ;: __ :;.);:._:. >'::::;;·~.>~·.:_ : ·;:~·-::: ·.:: . ·::-> · .... ·.-:· · .• :~. . 
BE IT ORDAINED by the Council of ~he City of Norfolk: 

. :: .•!:· . ~: . . :.. . . ~~ ~ ~. ', ~ ·: l -· ~;J ~~ .. ,~ : ~· .. :~_ .. .. . . ·--·- -. 
· Section 1:- That, effective on and after July 1, 1979, 

Section 1, as amended by Ordinance No. 28,932, of Ordinance 
No. 24,116, entitled "An Ordinance Imposing And Levying A 
Tax Fo~ The Calendar Year· Beginning January 1, 1968, And 
Ending December 31, 1968, And Also For Each And Every Cal-

. endar Year Thereafter Beq~nninq January 1 And Ending 
December 31 Of Each Such Year, Unless Otherwise Changed 
By The Council, On Real Estate Within The City Of Norfolk" 
and adopted by Council on November 28, 1967, is hereby 
amended.and reordained to read as follows: . 

. .. 
Sect1on 1:- (1) That for the fiscal year 

beginning July 1, 1979, and ending June 30, 
1980, and also for each and every fiscal year 

:thereafter beginning July 1 and ending June 30 
of each such year, unless otherwise changed 

: by the Council or law, there is hereby imposed 
·_·;_·~·~··'····and levied the following tax on real e!?tate, 
. ·· ~ ... other than real estate· of public ··serviee 

· ... - ': \~~--' .. ." .. companies which is assessed by the State Cor- · 
·· ·~. ·~·· -' = poration.Commission at other than its fair mar-· 

.. -~··t · ket value and not adjusted thereto as provided. 
. . -· . - :· -: .. by law, wi-thin the _City of Norfolk: · 

• •• .. :~.~ . .. ;.~:._ ..... .:: .. .-. -~ ;~:-:._·~:::•":-'5:•.~" .... \~::··:.,"'.:~.~.:~·. • ... '•,''· I·.·,> • >--~I • •·••r~• • .··::-'~··· !.~.':·.~:..::.::~· ; . .;o 

. ... ~. " ; . . :. ·. : .. '· .REAL. ESTATE . . · - ~- . ·a· \ · •• .-. 
•• \ • ' ..... ·. -:.;,• >.:: _\....:.- ... ._ .... '·' ••!. ••~•) ~ ..... • .. :,;a:~ '1:;.:~,~\j_·~-~ J:.s.;..'-..:' ..:,;,}"l :f . ..: ~,;).\ .. L \ •'- ._·~ ;·, • .\.:: ~·, \: ::.\'~.;) • ..: •• ,·.\~)\ •• ,~··.' ~'\ . ~ 

~71 . . ' . t -. . . '· .. · . 

. . . ~ - .... :.·:· .], __ ,..:\ · ..... f ... On all iands, •. wharves" and lots I ana the 

.. -· ·: · .. : .... J.mprovements_ thereon, not exempt from· taxation, 
...... ; '-'. ·:. .. ~ .. t'"""' :there shall be. a tax of one 'dollar "and fifteen .. 
.. ... .. _ . : .. :····~··cents ($1.+5) for every one hundred dollars 

. . ·. of assessed valuation thereon. · 
. - .......... ·• ~· ~ ...... ···4 ·-·~·-·.··...,.." ... ··:_.,.._._,. •4• ......... ~· • •• • .~ ... 4 ;. __ .... "'•\· ... ·,.,~··1'9~·~·-·· .. 

. . . . ' . . . : 

f .... :· .... : ~:. ·· ··•• .. ·--~: ./-~:(2) That for .. the·· calendar·. year begl~~ing 
. "·.-.. ·:.~-~~--' .. ~-~--·~·····~anuary 1, 1977, and ending December 31, 1977, , ....... 
. · . · : . . \ ·. unless. otherwise. changed by :the Council or law, 
· · ·_ ·· . ··•·:··~.- : · the~e l.S hereby 1.mposed and ·levied the following 
... .. ...-.- - \ ..... :_~: .. ~ .tax on real estate of public service· companies, 

-· ·-: -... : ::,,·~";::"'~ :~!~~o!·\-~scit~!~\~~n~tts 5~:i~ · :~~~~a!!~~e c~~~ 
.· :-: .. _ ....... -~-:·:~~~· ... not a~juste·d thereto as provided by law, within 
.. · ..... : ~--... ~ .. ~·-"'·:-:/t:he .C1ty of Norf~lk:. . .. : .. ,. .. -.. ~ p·:· ... . .'~~ ..• r..: ... : .... -.. -~: _ .. / ·. 

··~.-~\·~;~~?..i-:t~;:tf-~:;;:Ff+~.:-~~::i:~.h~~;~~;.~~~\\\ :<.:~:\: .. :~~· .. : ~·~~< ~, ·.::~·: 
..... ~ ~ -· .. -~. ··r ... .-:~.::· ... ":::·on all' ·.lands, 'lri-harves and 'lo-tS:r and the . · ... ----~ ... 
_\-:\ ~-~--~~ •. ~.: ~=;;·; .. ;.;. .. improvements• thereon., not' exempt, from taxation, .· 

__ :.\3.~· .. ·::= .... ~>(~.:i.'~~~~-~rom. ~CE1t:lU;art ... ~~: ·1.9?7.,. ·-:~~~~ug~ J~e_:.~O:A-._l9:Z,7, ·~ '. ~.:\ .. .-. 
. : .. · .... ·. there shall be lev1ed a tax of two dollars and .. 

..... - ·:i"' . __ .-:.:~:.~.:~:·:-:~-seventy cents ($2. 70) for every one"llundred ·.~:: -··· 

... ~--.---·~--~~~:;'·7;:~-·dollar~ of. assessed"'"yal~a·t:ion :th~rf:!Of I and from. . ... 
· .·'· ...... ; :~"-~-- -~ . · .. Jqly 1, .·. ~91], -t~ough. Deq~mb~.r 31, .1977., there 

........ _':~·-·. ~--~s·:~·r·~.···shall' be l~vied a"tax _of lou:r-.doli~rs. ($.4.0~) : ~-
.... ; :_·...:...::.~ ...... :.,.for every one hundred dollars of assessed val-·· 

~--· ····:uation the~eof. ·· ··· · .. - · ·.·\· · . .• :· ... ~. . .. . .. '. ': • .. -~· ... _ ·. 

01.0 A 



-~. -· .... ·.:-.:·:.:·.;\ .. · .... · ... ·~··.·. ·~\>.:;_: ... _ .. :~ :-~~.. ' : ...... :."!·• :-·· : ' 

(3) That for tlie caleandar year'beginning 
January 1, 1978, and~ending December 31, 1978, 
and also for each and every calendar year there­
after beginning January 1 and ending December 31 
of each such year, unless otherwise changed by 
the Council or law, there is hereby imposed and 

. levied the following tax on the real estate of 
.· ·.· · -~ public service companies, which .is assessed by 

: -the State Corporation Commission at other than 
,,,""'("t"'''i ts fair market value, and not adjusted. thereto 

,,,,'''~;~:~:~ .. ' .. !:: .. ~~~~,~rovided ~~ .la~ ~ . ~i thin the City o~ Norfolk: 
' <,::~' i. ., (";..:: ~ ~ . .. ·• ,_. ... . . . .. . ' .. i .-; . . • . ..... ··- ·-.~ .... ="' • • . ~ .,. • . t • • • c; .. . •.• •.• . . .• 

:'. / , - \ -;_:...:~ .... -- -- ···~ ··- -·· ... RE~ ESTATE 
: ,~.~ \.-~<,\·1/(l · .. ~~ ... \" .•... ~-··· -- -· ·.11. .• !.-t.•, ·'··. 
: ·--': -..,. ~ :: ,. ·.•. . . .., . . . . . '. ~.. . .. 

~I-:'\~ u.~-_,..: .,. j i:.:!on all lands, wharves ·and."lots, and the 
~~-~\. 7 0..1.\:\ ... ~Jdf.'f_Pvements thereon, not exempt from taxation, 
~, ':f:• .. , ... -t:~'ere shall be levied a tax of four dollars 

,,,,,,~fl.'',j~~·it.~($-.4''. 00~. for; every one ·hundred dol~a-~~:· . ..:.of ass.e~sed 
· '~'''"""'''''~aluat~on thereof. · .. :./ ~ ~ ·: .. 1 .'J(-:4-~ .. : . ·, · · · . 

. . ···a:;:::t::~rr.~~;;::_;:::*~.-~.:~··.:-. 
· ··:·· ·~.t- .. ~ <·-< · ·~·· ~~~·.;·.,.: ·~'!:'-}~·~:~>)f}:~:~· ·. =·~·;·~:>1·~;b:~~'f:=-;,:{~::,:·~~·:~~·~:.·~~:~~( :.":_i-,~;,~:;;~;,;.:~?1/.~::;:,·: .. : . 

. : ~·:~· · . ; . . ·: SectJ.on 2:- That this ordinance shall . be in effect .. fr.om 
--... -·~· d .. ft J 1 1 1979 ... : ·~ ..... ·~·· .•. c.· ..... · •• ·, .• ;.\. . ·"' .,. • .. :~ . ; an a er u y. , . . • ... ·_;. · .. :·,::~,., .. .;. :: .~ .. ,:-:.·~~. i-: ··• • :; , .J ... --~'"···. ·' •• :.; • • · •. =- · •.. ·: .,. ~· ·, .. •. ~-... - . ""o:,. ..... ,., _,-.~ .... .._...,, •- .. ._, ............. ..J: ..... ~. J. .~.:_-.,~-'&~~.= ....,Jal\a.e't .... lt~-.. -L;-. 
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FOURTH JUDICIAL CIRCUIT 
'CIRCUIT COURT OF' THE CITV OF' NORFOLK 

HUGH L. STOVALL. CLERK 

March 26, 1979 

The Honorable John P. Harper, Chief Judge 
The Honorable Spencer G. Gill, Jr. 
The Honorable Wm. Moultrie Guerry 
'l'he Honorable Morris B. Gutterman. 
The Honorable Thomas R. McNamara 
The Honorable Edward L. Ryan, Jr. 
The Honorable Alfred w. Whitehurst 
The Honorable John w. Winston 
The Honorable Robert w. Stewart 

100 ST. PAUL'S BOULEVARD 

NORFOL.i<, VIRGINIA 23510 

Judges of the Circuit court of the City of Norfolk, va. 

Gentlemen: 

This is to certi~ that I have personally ex­
amined the. attached petitions filed with me on the 26th 
day of March, 1979 by Mr. Boward E. Copeland, Attorney 
for the Petitioners, known as 11The Norfolk Tea Party", 
and presume that there are, as required by the City 
Charter, a sufficient number 9f signatures of qualified 
voters. 

BLS:A 
Attachments 

Sincerely, 

~1s3v~~ 
Clerk 
·Circuit Court of the 

City of Norfolk, va. 

()11 



ORDER POR SPECIAL ELECTION 

THIS DAY CAME a Committee of Petitioners as defined by 

Section 30 of the Charter of the City of Norfolk, and petitioned 

the Court to order a special election upon an initiative proposal 

which is the subject of the papers filed with the Petition of the 
Committee. 

UPON CONSIDERATION WHEREOF, it appearing to the Court that 

all the requirements o~ Sections 30, 31,· and 32 of t~e ~barter 

o.f the City of Norfolk have been satisfied by the Committee; that 

the Council of the City of Norfolk has not ~dopted and enacted the 

Ordinance proposed by the Committee in its Petitions addressed 

first to the Council and now to this Court within the time pro­

vided by Section 32 of the Charter; that the Petition filed· herein 

bears the signatures of more than the number required by the 

Charter as certified by the Clerk of this Court and upon the 

presumption under the Charter that said signatures are the genuine· 

signatures of qualified voters; it is, accordingly 

ADJUDGED,.ORDERED, and DECREED that the Board of Elections 

of the City of Norfolk shall conduct an INITIATIVE ELECTION on the 

I~ day of MR-y , 1979, upon the question stated in the. Appendix 
. . . . 

to this Order, said Board shall report the results of said elec­

tion to the City Clerk and Council, and the results shall be 

binding upon the City of Norfolk, dete·rmining whether the Ordinanc 

proposed in the Appendix shall be enacted or shall fail to be· 

enacted. 

ENTER: 

JUDGE 

()j_~ 



APPENDIX 

Initiative Proposition To Be Presented On The Ballot:' 

QUESTION: Sha~l The Real Estate Tax Rate Of The City Of 

Norfolk Be Reduced From $1.62 Per $100 Assessed 

Valuation To $1.15 Per.$100 Assessed Valuation? 

t:::7 Yes 

I I No 

A majority of "Yes" votes shall have the effect of enacting the 

following proposed Ordinance of the City of Norfolk: . 

()13 
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BE'::I~ ~p.r· .NED by ~~e .Co~~c·~~ of ·~hi·.~tyo~ .Norfqlk: 

i1fJLMEI) .. Section ~-- That, effective on and aAer July 1, 1979, · 
Section 1, as amended by Ordinance No. 28,932, of Ordinance 
No. 24,116, entitled "An Ordinance Imposing And Levying A 
Tax Fo~ The Calendar Year· Beginning January 1, 1968, And 
Ending December 31, 1968, And Also For Each And Every Cal­
endar Year Thereafter Beg~nning January 1 And Ending 
December 31 Of Each Such Year, Unless Otherwise Changed 
By The Council, On Real Estate Within The City Of Norfolk", 
and adopted by Council on November 28, 1967, is hereby 
amended.and reordained to read as follows: 

Section 1:- (1)'. That for .the fiscal ·year 
beginning July 1, 1979, and ending June 30, 
1980, and also for each and every fiscal year 
thereafter beginning July 1 and ending ·June 30 
of each such year, unless otherwise changed 
by the Council or law, there is hereby imposed 
and levied the following tax on real estate, 
other than real estate of public serviee 
compani~s which is assessed by the State Cor­
poration Co~ission at other than its fair mar­
ket value and not adjusted thereto as provided 
by law, within the City of_Norf~lk: 

REAL ESTATE 

On all lands, wharves and -lots, and the 
improvem~nt-.s t-~J,e_r~nn_ 1 nnt~.- AX~mpt.. f.rtm;~ t.1.1.1Cil t~.~~;: . 
there shall be a tax of one dollar and fifteen 
cents ($1~15) for every one hundred dollars 
of assessed valuation thereon. 

(2) That for the calendar year bevinning· 
January 1, ·1977, and endinq December 31, 1977, 
unless otherwise changed by the Council ~r law, 
there is hereby imposed and levied the following 
-tax on real estate of public service companies, 
which is assessed by the State Corporation Com­
·•ission at other than its fair market value and 
not adjusted thereto as provided by law, within 
the City of Norfolk·:. 

REAL ESTATE 

· .· On all lands, wharves and lots, and the 
improvements thereon? not exempt from taxation, 

. from January_!, 1977, through June 30, 1977, 
there shall be levied a tax of two dollars and 
seventy cents ($2.70) for every one hundred 
dollars of assessed valuation thereof, and from 

' July 1, 1977, through_ December· 31, 1977, there 
shall be levied a ta~ of four dollars ($4.00) 
for every one .hundred dollars of assessed val­
uation thereof. 

·ni3 A 



·---- (3) That for the caleandar year beginning 
January 1, 1978, and~ending December 31, 1978, 
and also for each ana every calendar year there­
after beginning January 1 and ending December 31 
of each such year, unless otherwise changed by 
the Council or law, there is hereby imposed and 
levied the· following tax on the real estate of 
public service companies, which is assessed by 
the State Corporation Commission at other than 
its.fair market value, and not adjusted thereto 
as provided by law, within the City o~ Norfolk: 

REAL ESTATE 

On all lands, whar~es and lots, and the 
improvements thereon, not exempt from taxation, 
there shall be levied a tax of four dollars 
($4.00) for every one hundred dollars of assessed 
valuation thereof • ..,,. ... ~--..... -~ ... 

section 2:- That this ordinance shall be in effect· from 
and after July 1, 1979. ·.·:-:·--··· 

,..r • : . -· ~'"' ,~.·--·· . -~~.--:. 
~ . s :: . ' . . ··; .. ·. :. 

o, ··""'··· 'tol,(_~ .:.;.,.~, i ~ ,. .. _,. -~ ;~ J.. .. • 
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MOTION TO VACATE 

Now comes the Norfolk Electoral Board, a party at 

in the above-captioned matter, by counsel, and moves 

Court vacate an Order for Special Election, heretofore 

on March 29, 1979, as improvidentially granted. 

NORFOLK ELECTORAL ·BOARD 

Attorney 

CERTIFICATE 

I j I hereby certify that copies of the above motion 

i\to va~ate were delivered to Howard E. Copeland, Esq. and 

! Phillip R. Trapani, Esq., ·attorney for parties at interest in 
I 

i 
1 the ·above-captioned matter on this 13th day of· April, 1979. 

. I 

' I 

0~4 
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f. 
I 

NOTICE 

Take notice that at 10:00 a.m. on Monday, April. 1£-~ 

1979, or as soon thereafter as counsel may be heard, the Norfolk 

Electoral Board will petition the Honorable Morris B. Gutterman~ 

Judge of the Circuit Court of the City of Norfolk, to vacate 

an Order for Spec~al Election heretofore fileJ in the above-cap­

tioned matter. 

NORFOLK ELECTORAL BOARD 

{)1_5 
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APPLICATION FOR INTERVENTION 

Comes now the City of Norfolk, by counsel, and asks 

this court for leave to intervene in the above matter, pursuant 

to Rule 2:15 of the Rules of the Virginia Supreme Court, and 

for its application for intervention respectfully represents 

as follows: 

1. That the City of Norfolk, hereinafter referred to 

as "City," is a municipal corporation, organized and chartered 

under the laws of the State of Virginia. 

2. That the City may, by leave of Court, intervene 

in said matter, as provided in Rule 2:15 of the Rules of the 

Virginia Supreme Court, so as to assert by petition any claim 

or defense germane to any subject matter pending before the . 

Court. 

3. That the City has a direct, substantial and com-

pelling interest in the holding of an Initiative Election, ordered 

by this court ~o be held on May 15, 1979, for the purpose of 

submitting to popular·vote a propo~ed reduction of the City's 

Real Estate Tax Rate from $1.62 per $100 assessed valuation to 

$1.15 per $100 assessed valuation, ·in that the functions, obli-

gations and budget of the City will clearly be affected by the 

outcome of said election. 

4. That the City, without intervention, cannot ade-

quately protect its interests. 

5. That a full and compl~te determination of the 

propriety of .polding said election cannot be made without inter­

. vention of the City. 
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6. That the City has been noticed by the Norfolk Tea 

Party by receipt therefrom o_f its original Petition for said 

election, the said Order of the Court, and said Norfolk Tea 

Party's Memorandum of Law in support _thereof. 

7. That the proposed Motion to Vacate this Court's 

Order of Election is attached hereto, wherein the City sets forth 

the grounds upon which said Motion may be granted. 

WHEREFORE, petitioner City prays for leave to intervene, 

as a party in the matter of the Initiative Election, and for leave 

to file ~ts proposed Motion to Vacate, and for other and further 

relief as the Court may deem proper. 

·Philip R. Trapani 
City Attorney 

R. Barrow Blackwell 
Assistant City Attorney 

Mary L. G. Nexsen 
Assistant City Attorney 

908 City Hall Building 
Norfolk, Virginia 23501 

Of counsel for th~ City of Norfolk 

CITY OF NORFOLK 

By 
Philip R. Trapani 

City Attorney 

~ I hereby certify that a true copy of the foregoing 

lJ Application For Intervention was mailed and/or hand-delivered 

to Lawrence C. Lawless, Deputy Commonwealth's Attorney, 600 E. 

City ~all Avenue, Norfolk, Virginia 23510, and to Howard E. 

Copeland, Esquire, 5291 Greenwich Road, Virginia Beach, Virginia 

23462, thi~ 16th day of April, 1979. 

()17 
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llirgintu: 

of 

IN RE: 

April 

In the Circuit Court of the City of Norfolk, on the 

, in the year 19 79 

16th 

Chancery No. C-431-79A 

INITIATIVE ELECTION 

ORDER 

This day came the City of Norfolk, heretofore granted 

leave to intervene, by counsel, the Norfolk Electcrial Board 

f by c~unsel, and the Committee of Petitioners, by counsel, and 
•• 
I; after hearing on the above matter, and for good cause shown, 
! 

I' 

i: it is ORDERED that the Order for Special Election, and the 
I; 

day 

I; execution thereof, entered by this Court Qn March 27th, 1979, be 
II 
li 0 

j1 and is hereby stayed and suspended· pending further hearinq 
,I 
r ~hereon. 
I• !. 
t; • t! 

" ii 
il 
!; 

Entered on the 16th day of April,l979. 

~~~ "l 
Morris B. Gutterman I ' 

Judge 
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MOTION TO VACATE 

Comes now your movant, City of Norfolk, as intervenor, 

by counsel, and moves this Court to vacate its Order of Election, 

entered on the 27th day of March, 1979, for the reasons and on 

the grounds as hereinafter set forth: 

1. That in Virginia the plenary power of taxation is 

an inherent power of the General Assembly limited only by Article 

X of the Constitution. This inherent power may be provided to 

county, city, town and regional governments as authori.zed by 

Article VII, Section 2 of the Const~tution and to no other. Once 

granted to a city, the power to impose taxes can only be accomplished 

by the governing body of that city in accordance with the provisions 

of Article VII, Section 7 of the Constitution. 

2. That the City of Norfolk, hereinafter called the 

"City," has been granted leave to intervene in the above matter 

as an interested party, upon application filed prior hereto. 

3. That the initiative and referendum procedures of 

the Norfolk Charter, Sections 30 through 32, inclusive (copies 

·of which are attached), are superseded by State election law, 

Ti~le 24.1, Chapter 7, inter alia, Section 24.1-165, Code of 

Virginia, (1950), as amended, under which submission of the 

Committee of Petitioners' proposed ordinance to the voters of 

the City is prohibited. 

4. That the City's tax rate ordinance is an adminis­

trative act of the Council, not subject to the initiative pro-

cedures of said Charter. Whitehead v. H & C Development Corp., 

204 va. 144 (1963). 

5. That the requisite number and qualification of . 

the~voters whose names appear on the said Committee's Petition 

for Election have not been ascert11i~ and certified by the 
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Clerk. of this Court ~n accordance with Section 32 of the said 

Charter. 

6. That the holding of said Initiative Election on 

May 15, 1979, forty-nine days after entry of the Court's Order 

on March 27, 1979, fixing the date for said election is prohibited 

by controlling general law, Section 24.1-165, Code of Virginia 

(1950), as amended, requiring that no such election be held 

unless it shall have been ordered at least sixty days prior to 

the date for which it is called. 

7. That the holding of said Initiative Election on 

May 15, 1979, twenty-eight days _prior to a scheduled statewide 

primary election on June 12, 1979,.is prohibited by controlling 

general law, Section 24.1-165, Code of Virginia (1950), as 

amended, prohibiting the holding of said Initiative Election 

within sixty days prior to a general or primary ~lection. 

8. That the proposed ordinance of said committee con­

tains no title as required by law, and cannot be legally adopted 

by the voters. 

WHEREFORE, the City of Norfolk, recognizing that its 

Council is responsible to its public and is charged with up­

holding the provisions of said Charter and the general laws of 

the Commonwealth, and believing, on advice of counsel, that the 

initiative process is legally inappropriate in the instant 

case, prays that this Court vacate its Order of Election 

entered on March 27, 1979, and grant such other and further 

relief as may be appropriate. 

CITY OF NORFOLK 

By 

020 

Philip R. Trapani 
City Attorney 
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Philip R •. Trapani 
City Attorney 

R. Barrow Blackwell 
Assistant City Attorney 

Mary L. G. Nexsen 
Assistant City Attorney 

908 City Hall Buildi~g 
Norfolk, Virginia 23501 

Of counsel for the City of Norfolk. 

I hereby certify that a true copy of the forexoing 

Motion to Vacate was mailed and/or hand-delivered to Lawrence c. 

Lawless, Deputy Commonwealth 1 s Attorney, 600 E. City Hall Avenue, 

Norfolk, Virginia 23510, and to Howard E. Copeland, Esquire, 5291 

Greenwich Road, Virginia Beach, Virginia, 23462, this · day 

of April, 1979. 

()21. 
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PETITIONERS' r1El~ORANDUI\1 OF LAW 

NOW COMES a Committee of Petitioners and submits the 

following Memorandum of Law, in order to clarify certain le-

gal issues of interest to this Honor~tble Court and to the 

parties interested in the calling of the election addressed 

by the Order cntcr,·d heretofore in tlds mntter. 

THE S'rl\'J'gMgN'J' < lF 'PUE CASE 

The Conunittee fj1.ed its verified petition, with sup-

porting exhibits and petitions signed by more than 10,000 

qualified vote~s of the City of Norft>lk, on March 26, 1979. 

Pursuant to Section 32 of llte ChartcJ- of the City of Nor-

folk, the C.lerk of this· Court ascert~ined and certified 

on t.otarch 27, 1979, that tht.: required number of qualified 

voters had signed the said pcti tion~;. Upon receipt of the 

Cl crk' s Ccrt i. f i Ci.lte, and pursuant b. t IlL' a forcsaid Sect ion 

of the City Charter, the Conuni t tee prL~sc~n ted its Pet. i ti on, 

said Certificate, and a proposed Order for Special Elec-

tion to a .Judge of this Court on thP f;.tnle date. 'I'he Jud·Je 

forthwith entered the Ord~r as rcquj rt!d by the aforesaid 

Section of the Charter, setting Tuesday, t1ay 15, 1979, its 

the date for a Special Election upon the Initiative pre-

ncntcd by the Committee, which date i:i "not less than thir-

of said Order." It is conlemtJlatl.'d tll.al: Lhl! CJcr}~ ~o)f Llac 
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Court shall cause the proposed Ordinance to be published 

oncu in one or more newspapers of general circulation pub­

lished in this City at least ten days before the said elec­

tion date. 

The Board of El~ctions of the City of Norfolk has in­

formally presented to the Court its concern that the provi­

sions of the City Charter with regard to Initiative Elec­

tions are in conflict with Section 24.1-165 of the Code of 

Virginia (1950, as amended), and that the date set by the 

Order of this Court conflicts with two prohibitions of said 

statute. Since the Charter and Statute appear to be in di­

rect conflict and not able to be harmonized, the question 

is presented as to which enactment of the General Assembly 

of Virginia controls the present case. The local Board of 

Elections has sought guidance from the Court as to whether 

it will be required to conduct the election presently set 

for May 15, 1979, or on some subsequent date, so that prop­

er advance preparations may be made for the proposed elec­

tion. 

This Memorandum of Law has been prepared to advise 

the Court and all interested parties that the Committee of 

Petitioners cannot agree to any date more than sixty days 

after the entry of the Order dated March 27, 1979, and re­

quest that the said Order not be amended or disturbed, since 

it was properly and validy entered: upon the grounds herein­

after stated. 1\ copy of th.is Ml1mor .. uh.hun of Lcnv is being 

promptly provided to the interested p.n-t ies stated in the 

2 108 
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Cert if i c ... 1tt:: so that th(:;!y may be c.tdv ised of the position of 

the Committee uf P~titioners. fi1ls Memorandum does not pre-

sume to address the question of whether the subject matter of 

the proposed Initiative Election is proper, because that issue 

has not been raised, but the Commit.t~will present its authori-

ty on that subject at such tJ ·· as it is required. 

THE QUESTIONS PHESEN'fED 

I. IS 'rilE NORFOLK CITY CII/\RTER PRESUHED TO BE 
PHOPEI~LY ENACTED, COf~S'J'Jri'U'l'10tJAL, AND VALID? 

Il. DOES NORFOLK CITY CHAR'rER sgc•riON 32 VIOLA'rE 
VIRGINIA CONSTITUTION ARTICLE IV, SEC'l'ION 14 
(11) ? 

I I 1. DOES Tng SPECIAL l\C'r OF TilE GENERAL ASSEMBLY 
('l~Hr; CHAR'l'EH) OR 'l'IIF. GENI::RJ\L ACTS OF THE SAME 
LEGISLATURE ('rilE S'l'A'l'U'l'E) PHEVAIL WHEN TilEY 
COI~FLICT ? 

ARGUMENT 

I. ALL ACTS OF THE GENERAL ASSE~1BLY, INCLUDING 
CHARTERS, ARE PRESUMED '1'0 BE PROPERLY ENACTED, 
CONSTITU'riONAI. AND VAL 1 D. 

It is a cardinal principle of statutory construction that 

"there is a prima facie presumption that the Charter or dn i-t-

mcndment t.hcrc:o f W'-tS enacted in t.hu manner requirud l.>y the 

Constitution, and that the riyhtf; ilnd powers confr~rrcd urt! with­

in the legislative power to grant." Portsmouth v. ~~£!._~, 14 r; Va. 

94 (1926); Ransone v. Craft, 161 v~. 332 (1933); City of ~E~-

!'!~.! -'~-~i-~J_ht._s v. Lop~:.~, 208 Vo. 5BO (1968). No party has entered 

tlds pnJt:l·\'.:lia•·l t.o ch.Jl.ll'nqe tJ\•·~.·ul,,;t.ilutionalily of Section 32 

of the Norfolk Cil.Y Charter, or Lt> :.HHJ<Jl!Ht that it. v,ras not enact-

109 
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c-d iu t.hv m.•nnc~r· prescribt:~d by f\J·t i.:::le VlJ, Section 2, of the 

Constitution of Virginia (1971). 'rhercfore, the entire Norfolk 

City Charter is clothed with the prcsumJ:Jlion of constitutional 

validity. Yet, a discussion and a11alysis of certain apparent 

conflicts with provisions of the Constitution of Virqini.t is 

instructive in deciding the con f 1. i ct bet\'Jeen the Charter a nu 

general state law. 

I I. NORFOLK Cl'l'Y CHAH'l'F.R SECTION 32 DOES 
NO'r VI 0 L/\'JT: 1\!~'P I<.' LE l V, SECT I ON 14 
(11) Ol' 'l'liJ: CONS'J'J'J'U'l'lON OF VIRGINIA. 

A. A sp~cial Act grantin~J "lhe authority to order an elec­
tion" is not within the constitutional meaning of 11 3 law for r0-
gistering voters, conducting elections, or designating the places 
of voting ... 

When Norfol}~'s sister city, Vjrqinia Beach, was formed, its 

Charter conflicted with general state law as to the frequency 

with which the governing body was ruquired to reapportion it-

self. In the case of ~av_is v. ~~?~£~_, 205 Va. 676, 684 (1964), 

the SuprL·me Court decidt:d that m~-lnd~imus for compliance with 

the gc~neral stall! 1 aws requj r i nq I t"t.•quen t reapportionment of 

electoral districts would not lie, because the City of Virginiu 

Beach had followed its own City Charter rather than state law. 

In the Dnvis c.:a~c, the Pclitionet·n HolhJht reapportionment and 

an Order for election of a new Cily Council, a matter generic 

with the subject matter of both the City Charter Section and 

State Code Section involved in the instant case. In dismiss-

i n q t h C! a 1 l l • q" l.i on t h .:1 t 1- h r~ C i t y ' ~ 11. • 1· L e r , q rant cc.l by the G c n-

erdl A!:isQmb1y, violatl.'d till! lort·ru•llh'l- of J\rticlc~ IV, Section 

14 (11 ) of the Constitution or Vil·qiniu, thl' Supreme Court 

4 {)25 
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"Not· is the spccL .. d J l.)<jislation laL~re under 
consideration invalid because of those provi­
sions of 8 63 of the Constitution, which pro­
hibits special laws, 'for conducting elections 
or designating the pl c-tCt!S of voting.' As we 
said in Porter v. Joy, 188 Va. 801, 805, 51 S.E. 
2d 156, §63-,-, refers to the manner in which 
an election is conductccl.' We are not concern­
ed in this case with the manner of conduct of 
an election. Our concern is whether the city 
council has the power to reapportion itself 
and has the authority to order the election of 
a new councir=-an entirely-different matter 
from that envisioned by§ 63." (Emphasis added.) 

In the le,.:Hlinq case construi lllJ th(! mec.1ning of "conductj n<J dn 

election," the Supreme Court of Virqinia considered a challenge 

to a special Act applying to Arlinqton County for the selection 

of School Board members by popuL:,r· voLe, which conflicted wlth 

general state law under which Buard members were appointed. Jn 

determining that the County was entitled to hold elections for 

School Board members, even under a special Act in conflict with 

a general stdte law, the Supreme Court provided a dt:!tailed analy-

si.s of tlJe mv~uliuc.J of t.hL3 termjno]oqy, 11 law for couducting elec-

tions." 

Po.!.!-e J:: v • Joy I 18 8 Va • 8 0 1 , H 0 5 : 

"'l,hc uppcllc·Ps i11si:;t. lh.:Jt UH"\ 1947 :,i..l·-
t u t u h l" r~! u n d n r l! on s i d v t" .t 1 1 c 111 c" n no l h <"' , ., 11-

s.idered a 'law for coru..Jucf. i.JHJ elect ioJt .. >.' In 
their brief they pr£.Hit.:nl t.ltl! fol lowill•J ... J otu·­
rnl!nt as to the purpo!-a, .:.tth.l <'~ff l!,·!t: of l !1•: !JJ·c)­

vision in sectiun 63: 
''l'he section mer(~.l v fcn-b.i us J ()Ca) i iP.-1 f .. 'r 

conductjnq P.l,·('tl.on~ f.i,d dl'~iiqn~lt.itllJ ttu :-i.t-
... \ \ ~ ·• ,-.r v•>t'iJ~q. ·:•J•in . · 
,. !. 1.: ·. J I :. :. 1 I. • 1. 

~ ' 0 • • J • " . :, 
. I 

·. : ~ ...... 
I 1 
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t flp keeping of poll 1 ·b:; ts, the opcnin9 .:.=tnd 
counting of the balJott; and 1. amerous oth~r 
provisions for the secrecy and safety of 
elections. The framers of the Constitution 
wanted to make certain that these general 
provisions should not be interrupted or in­
terfered with by local laws permitting a 
man to mark a ballot by one method in one 
county and another in another or permit­
ting one type of ballot in one and another 
in another or having different regulations 
touching on any of the essential matters 
concerning an election in different parts 
of the state. 

"The position of t-he appellees is well 
taken. To permit a local law which would 
confer upon a county t.h(• <Juthority to set 
up its own rcqulat· ions with respect to the 
time of opening and c-;osing of the polls, 
the selection of the judqes of election, 
and many other matters relating to the con­
duct of elections, would l>e obviously unde­
sirable. It seems clear th~! it was to 
avoid the evils which mit)ht flow therefrom 
that the provision forlJidding such loc.J.i 
requlations of elections was embraced in 
section 63 of the Constitution. It clear­
ly was not intended as a restriction upon 
the power of the General AR5~Jbly to pro­
vide what offices in a county should be 
filled by election. This would have no 
uppreciable effect upon th(; manner in which 
thP el t!Ct ion i::; contluctcd. '' 

Th~ Sctllll lJC!neri c power WdS dt j ssuc in both of the foregoinSl 

cases and in the case now before the Court. All involved special 

Acts of the General Assembly app1yinq to local conunuuitics, which 

for. In each case the local law vonfll.eted with yen~..:ra1 state 

law, but the prior cases held thul lllL,. forerunner of 1\rt.ic..l!t! IV 

Section 14 (11) of the Constitutior( c>f Virginia did not even a~-

dress laws el!.d.J i :Jt; lc.c-.1li ll«'':·• t n c- .• r I " p.trl ic11lar l'Jcction at .. 1 

pa rti cu 1 d 1· t i ,,,, · ; ! : • Ill. ,, : I \I I I I i . I I • I 
I I• a·.\ 

'. • 1 ' Ct·· ;.,,. i 1 

·1 1'' Arl ..:.•·t • 
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dlJowiiVJ the County t.o call and hold on election under a scheme 

peculiar to that juJ·isdiction. The s~me issue is present in 

Section 32 of the Norfolk City Charter, the authority to call an 

election and to set the date therefor. This falls within the 

wording of Davis v. Dusch decision, "the authority to order the 

election." 

It is apparent from the Supreme Court construction of the 

Constitutional Section in question that it is addressed by those 

Suctions of 'l'illt:! 24.1 of the Code oi Vir<Jinia dealing with the 

times of opening and closing the polls, selecting judges, keeping 

order within the polls, maintaining llt~ books in which the names 

of registered voters are held, sctt.inq votin~J machines, printing 

questions and candidates • names on the ballot, and tl~~~ other de-

tails of an election which may be encomp.assed within one phrase--

the mechanics of an election. Tl1ercfore, it is clear that AJticlc 

IV,Section 14 (11) speaks only to the mechanics of an election 

whil(' Secti.o11 32 of the~ Norfolk City Ch.1rtcr speaks to an entire-

ly different matter, the lcqal entil.ll'liH~nt to an Initiative Elec-

tion and the times within which it cdn be set. 

B. City Ch'-!rtur~; Pnactecl pursu.11d to J\rt.icle VII, Section 2 
are exempt from th~ prohibition~ of 1\J'I icll.' LV,S<..!ction 14 of the 
Constitution of Viryinia. 

Both of the aforesaid provisionH of the Constitution of Vir-

ginia had direct forerunners of a J mCJs t identical lan~Juage and uf 

the same effect, denominated Scctio~; 117 and 63 of the 1928 Con-

titution. In ;1 }hll-c.tllul ca:·H~ involvill-i tl taxin9 power included 

in the Charter of lha Cily of Ho.:u•ok,·, th1L uulhori~ed by qcneral 

state law, and in apparent confljct \I'Jil"la what is now 1\rticle IV, 

Section 14 (5) the Supreme Cnurl of Vi •·qinL:l reaffirmed it.s fre-
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quently stated rule for resolving such apparent conflict and up-

holding .1ny L~h.:.trter provision with i 11 the Constitutional grant 

found in now Article VII, Section 2, in the case of Fallon Flo~!§~ 

v. C i t y of Roanoke, 190 Va. 564, 574 (1950); 

... "***If section 63 of the Constitu­
tion, forbidding the pas:.;a(_Je of any local, 
special or private law rcyulating the prac­
tice in any judicial proceeding, is appa ,-_ 
ently in conflict with section 117, the con­
flict in more apparent than real. Section 
63 must be held to apply to cases not other­
wise specially provided for. It car: ,)t be 
supposed that the Convention intended to 
i tnposc upon the ] C<J i::; 1 ,l t llTQ any Other rc­
strttints in the enuctlll(:nl or umcndm~nt of 
cha.rtl'rs of municipal corporations than 
those imposed by section 117. It was dealing 
with that specific subject, and threw around 
it all the safeguards it deemed necessary. 
If these were complied with, the power of 
the lcqislaturc in rcf(~t~cncc• thereto wus 
unrestrained. 'J'he l~1nquat)e of s<""r·~ ion 63 
is general, tht~t of 117 is specif: 'l'hc 
general must g i vc wc.1y t~,.) the spec i f ic, and 
section 63 applied to cases not otherwise 
specifically provided (for). In this way the 
two sections are made to harmonize, and 
the apparent repugnancy is avoided." (145 
Va., at pages 107, 108.) 

'l'h•: opinion further points out that under 
~1 simi J.··tr. attuck lh<"! v~1 I idity of special 
chilrt:er provisjous Wd:-> &tpllt:lcl in ~!il)e~· v. 
PuL:J.ski, 109 Va. 137, 63 S. E. 8HO, 22 J,. 
R.-A-.-(N. 5.) 552, and Narrows v. Board 
of_Sup_:_E~ 128 Va. 572,~~f55-s-:· E. ar.-·"Thc 
"last two mentioned cases," it is 1::iaid, "are 

. authority for tht~ proposition that specinl 
ch~u·t.ers of muuic:ip.tl l.!uq,ul-~LionH or cllllt:lHJ­

nK~nts thereof conferr inq r iqhts dnd powc!rs 
different from and in addjtion lo those con­
ferred by general statute~; are authorized 
by the Constitution when t•nactcd i.n conformity 
with article IV and section 117 of the 
Constitution; that wheo tho enactment is 
published by the State as a statute, there is 
~~ t 1 c:! .t ! ; L a p r i md f L1 c i P p n ·!; u 111 p t j on , i n the 
,Ji,::· ·r.cr-. of l.•v idt•tHit~···t t> llu· r-out rary, thi.lt. the 
claiH l ,.-r, or ullU!ll<hnL~llt t !&l'l <·of, w.aH enactl~d 

]n tJiL! m~1nncr requirl~d by LhL! Constitution; dnd 
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t-11.11. thl~ rights and powers conferred arl'~ with­
j n t ht} lt:!~ islati.vc power to grant." ( 14 5 Va. , 
a·t paqc· 107.) 

Upon the authority of the cases just 
referred to the same principles were applied 
and reaffirmed in Ransone v. Craft, 161 Va. 
332, 170 s. E. 610:--fn-that case the validity 
of an ordinance enacted by the council of the 
city of Roanoke regulatinq the operation of 
barber and beauty sho~s was attacked on the 
ground that the General Assembly had passed 
no general law empowering municipalities to 
adopt such regulations, as required by 
section 65 of the Constitution. In an o~inion 
by Mr. Justice Hudgins, now Chief Justice of 
this court, it was held that inasmuch as the 
city had been empowered by the provisions of 
i l. s c h .:1 r t c r , c n a<" ted j n ~ 1 ct~ u r dan c c with art i c 1 e 
lV and section 117 of the Constitution, to 
enact such an ordinance, the ordinance was 
valid notwithstanding the fact that the General 
Assembly had passed no gen<~ral statute on the 
subject. 

We adhere to what wns snid in these opinions 
with res}->ect to the propt)r interpretation and 
application of these constitutional provisions. 

The doctrine of the Fallon Florist case was reiterated in the 

previously cited decision of Davis v. Dusch, 205 Va. 676, 683-

4 (1964), succinctly stating: 

'l'hat l t is within t I h.' IHJWL~r of the legisla­
ture so to IJr·)Vide specj .1lly for the organi~ation 
and government of cities and towns has long been 
recognized by this court. Beginning with Miller 
v. Pulaski, 109 va. 137, 6 3 s. E. 880, and-can=-·-
ti.nuinq through ~~~rc=.~ v. D..s:!!•~is_!_~ra, we have 
consistent] y upheld spcr: i .tl l e:•qialation appl i c­
able to l!ities and town~;, eJlilClcc.l pursuant to 
§ 117, which was at Vdl-iullt:'l"' with othl"!r pr.ovj­
sions of Article VIII of Lhe Constitution and 
with general statutes antedating such special 
legislation ••. " 

Likewise, in the same year, the-Virginia Supreme Court u~l1eld 

a Charter Prov.ision of thP City of F.tll~• Church in direct conflict 

with the qcnL!r.al ~L~lL' lc.tw coiH.!l.!rll i nq Lhc holdinq of local office 
............ 

by a Federal employee./.The Court in 1.~~-~~£'=. v. Dennis, 205 Va. 478 

(1964), held there (a) that a validly enacted City Charter whose 
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lo .Jddres~ 1111'-h . ..:l tH>\·.; /\rlit:Jv V1 L St·t:l ic)Jl .!., 'vd.)U}d be l!pht:ld 

in the face of appal·L~Ht conflict v.'i t h ~Hll:h const.itutional 

prohibitions as found in now Article IV, St!ctions 14 and 

15, and (b) that such Charter provisinns in conflict with 

general stcJte law "must bo con~tJ·ur·l.l to L>e ~l ·iualii Jed amendmvnl 

of the general law, and control) 1 nq j 11 the locality to which j t 

applies." 205 Va. at 484. 

Tt is .:lf'!h1r(~nt. that Section 3:?. ot 1 ht~ Norfolk Cil'f Charter 

in now ArticlL"" VJ.l Section '2., which in lhe ~c·cond pa1·aqraph 

provides: 

"'J'h<.' <;vrH·ral l\ssembl'l mc~y t~I:Hl provjdt.:• by SJ.H.'Ci~d. 
act tor the uryunixution, tJ•I\'l·t"nmc·nt and pcn.·Jl.!l'~; of 
any county, cit:y, town, o1 n•q.l:ol;c:.if .. qoveritinc~nt, 
including such IJOWer~ of ll'l.Jjsl.ation, taxation, 
and assessment as the Gc'Jll·.,:.cJl .. Ass.eriibfy may (]Pter­
mine, but no such sp(.!Gia1 c'lct shall be adopt0d 
which provides for the ext l'll~ ion or contraction 
of boundaries of any county, city, or town ... 
( Emphc.1s is acldc~d. ) 

'J'Jil.' lnil ictl i'.'•· 1:1 •. ·J 1• 1 !1 !JI"I• ·,·r!IJI(• i:; .1 IIIL~dllS by Which t.}l(~ Cltj-

power which has been found i 11 l.!V~· l"Y 111ndern J-«.'Vi s ion of lli'-.' Con-

stitution of Viryiniil. 

Therefore thP initiutjVl! t~ll!CI.il)n procedure of :ht' Norfolk 

C i t ·; Ch •. l r t • 1 

CouHt.it ution , j !i t_·:·=t~mpt ft 1>111 t.lh· p1 ~d11 hi l' itHI:i ,,f \lll'/ other 
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general state law. 

JIJ.NORFOLK CITY CHARTER ELECTION 
LA\'1 PREVAILS OVER GENERAL STATE 
ELECTION LAtv 

In addition to the authority of Pierce v.Dennis, 205 Va. 

478 (1964),the previously cited case of Davis v. Dusch, 205 Va. 

676 (1964),directly conflictswith general state law as to the timing 

of reapportionment and council elections shall control. This is 

consistent with the general principle of law recongnized by the 

Supreme Court of Vir~inia, in construing legislation, that the 

special govet~ns over the qcncral Acl. ln the more recent case 

of Dominion Chevrolet v. Henrico, 217 Va. 243 (1976), the Supreme 

Court ruled that an aggrieved taxpayer could invoke the more 

specific procedures of both a local ~nd state law for the cor-

rection of assessments that were in conflict with a general state 

law as to the manner of asserting claims against counties. ~~·.tmin-

ion Chevrolet v Henrico states a rule of subject matter construe-

tion, in which the more special subject matter legislation pre-

vails OVt!r thl· mor(? qL~ncr<-tJ subject matter statute. This is 

analogous to the rule stated ir1 the foregoing cases that laws 

applying to. a special jurisdictional area prevail within that 

qoographical location over qenernl l~ws applying throughout the 

state. 

Thus, it is apparent that thl.! provisions of Section 32 of 

the Norfolk City Charter, specifying the manner in which an 

Initiative ~ection shall be called f>revail over Section 24.1-

165 of the Co.J•· of VinJinia, wtdcla pJl>V.illes ~.;encrally for the 

calling and conducting of spec.:i a I t·ll!Cl ions. It should be noted 
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that the City Charter Section and th~ State Statute are not 

coextensive in th~ir subject matter. 'l'h0rcforc, Section ]2 of 

the City Charter prevails in those areas in which there is 

conflict, namely, as to the date on which such an election may 

be held. There is, for instance, no state law providing any 

procedure by which voters in a locality or of the state at 

large may petition for an initiative election or referendum. 

The Norfolk City Charter determines the conditions under 

which an election must be ord~red, including the prerequisites 

for ca!liny lhe election and the dc.tLL'S within which it can be 

set. The general state law controls as to all mechanics for 

conducting the election. The provisions of Section 24.1-165 

as to the timing of an election apply in the absence of speci­

fic enactments of the General Asseml.Jly controlling the schedulnq 

of an election for a particular locality, such as Norfolk. The 

Norfolk City Charter, granted by the Legislature, is explicit 

and very limited in the time frame set for holding the election. 

These laws dre in direct conflict, an election of laws by the 

Committee of Petitioners was required, and the Committee chose 

to follow the specific Act of the General Assembly applicable 

to this jurisdiction. The Conuni.ttee should not be penalized or 

denied this Initiative Election because it followed the mandate 

of the Norfolk City Charte~ 
CONCLUSION 

WHEREFORE, the Committee of Petitioners prays that the 

Cout·t. ordur thdt. th'-! proposed Ordinanc(J, wi t·h ~n appropriate 

and descriptiv~ title annexed thel~l!Lu, Le puLl ished as rquired 

by Section 32 of the Norfolk City Ch.u·ter, and that l]l('"re bo 

no amendment to the Order of the Court hf•J-<"tofor entered, March 
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27, 1979. 

CERTIFICATE 

I hereby certify that I mailed a true copy of the foregoing 

l·temorandum of law to 't'he Honorable J. t1arshall Coleman, Attorney 

General of Virginia, Mrs. Joan Mahdn, Secretary of the State 

Board of Elections, J. Hume Taylor, Esquire, Secretary of the 

Norfolk Board of Elections, and Philip R. Trapani, City Attorney, 

City of Norfolk, on this _2!'1A.-- d.;· ?ri~, 1979. 

~«LJ?/~~_;{r-?f_f) 
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§ 30 TiiE CHARTER § 32 

INITIATIVE. 
Sec. 30. Petition. 

Any proposed ordinance or ordinances, including ordinances 
for the repeal or amendment of an existing ordinance, may 
be submitted to the council 'bY petition signed by qualified 
\·oters equal in number to ten per cent of the number of elec­
tors who cast their votes at the last preceding regular munici­
pal election for the election of councilmen. Such petition 
~hall contain the proposed ordinance in full, and shall have 
appended thereto or written thereon the names and addresses 
of at least five qualified voters, who shall be officially regarded 
as filing the petition, and who shall constitute a committee 
of the petitioners for the purposes hereinafter stated. 

Sec. 31. Time of filing. 

All papers comprising the petition shall be assembled and 
tiled with the city clerk, as one instrument, within one hun­
dred and twenty days from the date of the first signature 
~hereon, and when so filed the clerk shall submit the same to 
1.he rouncil at its next regular meeting, and provision shall be 
made for public hearings upon the proposed ordinance. 

Sec. 32. Petition for election. 

The council shall at once proceed to consider such petition 
and shall take final action thereon within thirty days from 
the date of the submission thereof. If the council rejects the 
proposed ordinance, or passes it in a form different from that 
.:et forth in the petition, or fails to act finally upon it within 
:he time stated, the committee of the petitioners may require 
:hat it be submitted to a vote of the electors in its original 
form, or that it be submitted to a vote of the electors with 
:1ny proposed change, addition or amendment, by the follow­
ing procedure: Said committee shall present to the clerk of 
the corporation court of said city a petition for such election, 
addressed to said court and signed by qualified voters equal 
in number to twenty-five per cent of the number of electors 
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§ 33 NORFOLK CITY CODE § 33 

who cast their votes at the last preceding regular municipal 
election for the election of councilmen, but in no case signed 
by less than four thousand qualified voters of the city. Said 
petition shall contain the proposed ordinance in full in the 
form in which it is proposed to submit the same to the electors. 
The said petition and all copies thereof shall be filed with the 
clerk of said court as one instrument. Within ten days after 
the filing thereof the said clerk shall ascertain and certify 
thereon whether the required number of qualified voters have 
signed the same. If it be found that the required number of 
qualified voters have signed the said petition, then the said 
petition, with the certificate of the said clerk thereon, shall 
be presented by said committee to the corporation court of 
said city, or to the judge thereof in vacation, and thereupon 
the said court, or the judge thereof in vacation, shall forth­
with enter an order calling and fixing a date for holding an 
election for the purpose of submitting the proposed ordinance 
to the electors of the said city. Any such election shall be 
held not less than thirty nor more than sixty days after the 
date of the entering of said order. If any other election is to 
be held within the said period said court or the judge thereof 
shall direct that such proposed ordinance shall be submitted 
to a vote of the electors at such election. At least ten days 
before any such election the clerk of the said court shall cause 
such proposed ordinance to be published once in one or more 
newspapers of general circulation published in said city. 
(Acts 1918, ch. 34, p. 47; Acts 1956, ch. 889, p. 894.) 

Editor's note.-Acts 1956, ch. 339, p. 894, added the provision requir­
iDg that the petition be signed by at least four thousand qualified voters 
of the city. 

Sec. 33. Ballot• oncl enethod of •otlng. 

The ballots used when voting upon any such proposed ordi­
nance shall state the title of the ordinance to be voted on, and 
the ballots and method of voting shall conform to the provi­
sions of section 24-141 of the Code of Virginia. 
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§ 34 THE CHARTER. §85 

If a majority of the electors wting on such proposed ordi­
nance shall vote in favor thereof, it sbaJl, upon the ascertain­
ment and certification of the results of such election by the 
commissioners of election, become an ordinance of the city. 
(Acts 1918, ch. 84, p. 48; Acts 1956, cb. 889, p. 895.) 

Editor'e nott.-Aeta 1966, ch. 389, p. 396, changed the form of the 
ballots and the method of marking them. 

Sec. 34. Ordinances adopted by the electon; how omentfecl or 
repealed. 

No ordinance adopted by the vote of the electors, as herein 
provided, shall be repealed or amended, except by vote of the 
electors; but the corporation court of said city, or the judge 
thereof in vacation, may, on request of the council, by reso­
lution, order an ordinance to repeal or amend any ordinance 
so adopted, to be submitted to the electors at any regular 
election, or at any special municipal election ealled for some 
other purpose, provided that the clerk of said court shall 
cause notice of the proposed submission of such ordinance re­
pealing or amending an ordinance, to be published once in 
one or more newspapers of said city not more than sixty nor 
Jess than thirty days prior to said election. If an amendment 
is so proposed such notice shall contain the proposed amend­
ment in full, and such submission shall J:Je in the same manner 
and the vote sbalJ have the same effect as in the case of an 
ordinance submitted to election by popular petition. 

REFERENDUM. 

Sec. 35. Petition for referendum. 

If at any time within a thirty-day period following the 
adoption of an ordinance a petition, signed by qualified voters 
equal in number to twenty-five percent of the number of 
electors who cast their votes at the last preceding regular 
municipal election for the election of councilmen, but in no 
case signed by less than four thousand qualified voters of the 
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I • 'l'IIE ACTIONS OF THE NORFOLK CITY COUNCIL IN PREPARING, 
APPROVING AND ADOP'l'ING 'l'IIE ANNUAL NORl;-OLK CI'fY TAX ORDINANCE ARE 
ADMINISTRA'l'IVE IN NA'l'URE AND AS SUCH, ARE NOT SUBJEC'l' TO INITIATIVE 
OR REFERENDUM PROCESSES. 

The Constitution of Virginia, Art. VII §2, authorizes the 

General Assembly to confer the power of taxation upon local govern-

mental units and the Charter of the City of Norfolk states that 

the City shall have the power: 

(1) To raise annually by taxes anu assessments 
in said city sums of money as the council shall 
deem necessary for the purposes of the city and 
in such manner as said council shall deem expedient 

City Charter §2. 

Charter §68 provides: 

That the Council shall pass an annual appropriation 
ordinance, based on the proposed budget and shall 
levy taxes as may be necessary, together with other 
revenues of the City, to meet the appropriations 
made and all sums required by law to be raised 
on account of the City debt. 

Charter §88 further provides that City Council also has the 

"right and power, in lieu of any other method prescribed by 

law, to provide for the annual assessment and reassessment of 

real estate for taxation." 

The annual budget, prepared by the Manager and submitted to 

City Council, includes: 

(b) An itemized statement of the taxes required 
and of th~ estimated revenues of the city from 
all other sources for the ensuing fiscal year. 
Charter §67. 

A public he~~ing on the proposed budget must be held before Council 

action on the matter. 
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Actions of a gove~ning body are comprised of legislative 

and administrative (or executive) functions. It is generally agreed 

• that an enactment originating a permanent law or prescribing a rule 

of conduct or course of policy for citizens or their officers is 

purely legislative in character and is referable; while an enactment 

which simply puts into execution previously declared policies or 

previously enacted laws is administrative and therefore not referable. 

Whitehead v. H & C Development Corp., 204 Va. ·144, 129 S.E.2d 691 

(1963); 42 Am.Jur.2d, Initiative and Referendum, §12. The Whitehead 

case, which dealt with a proposed ordinance establishing a new 

schedule of water connection rates in Portsmouth, stated that: 

The crucial test is said to be whether a proposed 
ordinance is one making a new law, or one executing 
a law already in existence. If it merely pursues a 
plan already adopted by the legislative body itself, 
or may be properly classed among the executive 
powers, it is deemed to be administrative. Id. at 
p. 150. 

City of Austin v. Findley, 538 S.W.2d 9 (Tex. 1976); McQuillin, 

Mun.Corps., 3rd Ed., Vol. 5, §16.55, p. 213; 62 C.J.S. Mun.Corps., 

§454b, pages 874 et seq. 

Editorial comment on the Whitehead case, supra, in the 

:> Virginia Law Review published the same year indicates that where the 

>- management of the city matter amounts to a knowledgeable judgment 

U respecting the balul}Cing of expenses and costs which is beyond the 

competence of the electorate, the subject must be deemed executive 

or administt;~tive, rather than legislative and removed from the 

realm of referable subjects. 49 Va.L.R. 1393 (1963). 

-2-
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In Whitehead, supra, the va. Supreme Court recognized 

that each case of this type must be examined on its own merits and 

that some municip~l functions are in an area between being admin­

istrative or legislative. "So variant are the conditions under which 

the question arises that each case must be settled on the facts of 

that particular case." Id. at p. 150. 

MdQuillin, in the treatise on Municipal Corporation, 

addresses the distinction between these governmental actions, 

stating: 

In reference to what constitutes legislative and what 
administrative action in connection to restriction of 
the power of initiative and referendum to legislative 
matters, it has been said that action relating to sub­
jects of permanent and general character are usually 
regarded as legislative and those providing for 
subjects of temporary and specific character re­
garded as administrative. A construction of a 
provision that 'any proposed ordinance' may be sub­
mitted to the commonwealth by a petition signed by 
a number of qualified voters has been construed 
to mean that any legislative measure of permanent 
operation can be so submitted . 

* * * 
Obviously, details which are essentially of a 
fluctuating sort, due to economic or other con­
ditions, cannot be set up in and by an ordinance 
be submitted to vote of the people under initiative 
and referendum statutes, which restricts submission 
to people the measures of permanent operation. 5 
McQuillin, Mun.Corps. (3rd Ed. 1969) 16.55 p. 213. 

The courts have generally examined proposed initiative or 

referendum elections in terms of certain powers and responsibilities 

being exclusively vested in the various city councils and whe!e the 

city charters may not specifically confer such powers, the distinction 
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must then be drawn between those actions which are legislative 

(and referable) and those which are administrative (and non-

referable) . 

The City Council of Seattle was charged with the_ 

responsibility of taxing and regulating liquor, in Hartig v. 

City of Seattle, 53 Wash. 432, 102 P. 408 (1940), and an amend-

ment to the city charter provided for the reservation in the 

people of the city of the powers of initiative and referendum as 

to any matter within the realm of municipal affairs. A concurrent 

amendment gave to the city council the power to license, tax and· 

regulate the selling of liquor and the power of the council was 

held not to be subject to the referendum provision because such 

power was exclusively vested in the council. 

The referable nature of utility rate ordinances has 

been a matter of controversy and the courts have generally held 

that where the power to regulate utility rates is given to the 

municipality by general law or charter provision setting out the 

procedure to be followed and providing for notice and hearings to 

the persons affected, ordinances dealing with the fixing of rates 

are generally held to be outside the operation of initiative and 

referendum laws. In Southwestern Telephone and Telegraph Company 

v. City of Dallas, l04 Tex. 114, 134 s.w. 321, 322 (1911), the 

court held that the phrase "any proposed ordinance", contaiqed in 

the provisiq~ setting out the procedure for the application of 
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'the initiative power, did not include all ordinances upon.any 

subject of legislation and that an initiated ordinance fixing 

maximum telephone,rates was invalid since the city charter gave 

the legislative body of the city the power to regulate utilities 

only after notice· and hearings involving the persons affected. 

In Glass v. Smith, 244 S.W.2d 645, 150 Tex. 632 (1951) 

a proceeding in mandamus was brought to compel city officials to 

hold an election to determine the approval or disapproval of an 

ordinance initiated by citizens under the initiatory provisions 

of the city charter. The matter dealt with the classifying of 

police and firemen for the city of Austin, Texas. The Supreme 

Court of Texas said: 

When the people exercise their rights and powers 
under the initiative provisions of a city charter, 
they are acting as and become in fact the legis­
lative branch of the municipal government. Accord­
ingly, city charters frequently expressly limit 
the right of initiative to legislative matters. 
But even though a charter contains no such express 
limitation-and there is none in the Charter of 
the City of Austin-the limitation is usually read 
into the charter by the courts. Id. at p. 649; 
Southwestern Telephone and Telegraph Company v. 
City of Dallas, 104 Tex. 114, 134 s.w. 321, Denman 
v. Quin, Tex.Civ.App., 116 S.W.2d 783; McQuillin on 
Mun. Corps. 3rd Ed., Vol. 5, p. 263, Sec. 16.55. 

The field where the initiatory process is operative 
may also be limited by general law. Any rights 
conferred by or claimed under the provisions of 
a city charter, including the right to initiative 
elcct.ion,. arc subordinate to the provisions of 
general state law. Iu. at p. 649. 

The Court, in clarifying this point, cited the case of 
·-· 

Dallas Ry. Co. v. Geller, 114 Tex. 484, 271 s.w. 1106 (1925) and 
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noted that the referendum provisions of the charter of the City 

of Dallas did n~t apply to an ordinance authorizing a change of 
. ' 

street railway rates, such determinations being strictly admini-

strative in nature and entr.usted to the board of conunissioners. 

It was considered: 

At least impracticable, if not impossible, 
for the public at large, the voters, to pass 
on (this matter) . 'l'hey cannot have or digef::it 
the information, data and facts necessarily 
incident and essential to the forming of a 
correct, accurate and fair judgment upon the 
subject. Id. at p. 1107. 

Referring to the provisions of the city charter which 

required a fair hearing, inspection of books, attendance of 

witnesses, etc., preliminary to the passage of the rate ordinance, 

the Court said: "We think it clear that the Charter provisions 

themselves reserve from referendum the fixing and scheduling of 

rates". Id. at p. 1107. 

An often-cited decision on this subject of ref~rendum 

and initiative, is the case of Denman v. Quin, 116 S.W.2d 783 

(Tex.Civ.App. 1938) in which a mandamus action was held not to 

lie to compel the Board of City Commissioners of San Antonio to 

allow voters to register for a referendum to veto an ordinance 

levying an ad valorem tax on property valuation. In language 

J very similar to the.provisions of the Norfolk City Charter in 

Sections 2(1), 67, 68 und UU, under the charter of San Antonio, 

the board was charged with the duty to care for, manage and 
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control the finances of the city and to provide for payment ·of 

its debts and expenses. To that end, the board is given the power 

and the duty is expressly imposed upon them, to annually assess 

property values and levy taxes according to that ascertained 

value. The general laws of the state specifically provide the 

processes and procedures by which the board shall exercise these 

powers and perform these duties prescribed by the charter. 

Relative to this same matter, the r1ayor, each year, inunediately 

before the taxes are levied, submits an annual budget to the 

Board of Comntissioners in San Antonio. In accordance with all 

requirements and provisions of the state and municipal law, such 

budget was made available for inspection and hearing by the 

citizens, and was adopted by the board, which: 

said that: 

Fixed an appropriate tax levy to meet the 
financial requirements of the city for the 
ensuing year in accordance with the budget 
so adopted, and, having arrived at and fixed 
such levy at $1.90 on each $100.00 valuation, 
passed an ordinance making said levy $1.90, 
which amount was well within the charter 
authority. limiting the power of the city to 
a maximum levy of $2.25. Id. at p. 785. 

In denying the petition seeking a referendum, the Court 

Ordinances intended by the electorate to be 
subject to referendum are those which are 
legislative in character-as relating to subjects 
of general.or permanent character. An ordinance 
originating or enacting a permanent law or lay 
ing down a rule of conduct or a course of policy 
for the guidance of the citizens or their officers · 
is .. purely legislative in character, and referable. 
Id. at p. 7 8 6. 
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However, ordinances which are considered to be ad-

ministrative in nature, simply putting into execution previously­

declared policies, or previously-enacted laws, are not subject to 

referendum by the electorate. 

in Denman: 

The distinction is further drawn in the court's example 

1\n ordinance fixing salaric~ to be paid to 
city officials is a practical example of an 
ordinance which is referable, it being permanent 
general legislation which empowers the Board . 
of Commissioners to levy taxes and appropriate 
the public funds to put that law into execution; 
while an ordinance levying taxes to raise funds 
.for the payment of the salaries so authorized 
in the general or permanent provision, is a 
fair example of the character of ordinances 
which, because of their very nature, cannot 
be deemed referable. Id. at p. 786. 

The latter type of ordinance is administrative in its 

purpose and effect, serving to execute the previously-enacted 

legislative policy of paying certain salaries • 

Beyond the legal divisions which are drawn between 

matters which are legislative {and referable) and administrative 

{and non-referable) lies a perhaps simpler basis for the court's 

determination in Denman, supra, that the administrative tax levy 

was not subject to referendum: 

It seems to be perfectly obvious, too, that 
ordinances which must rest upon minute investi­
gation of fucts and figures, or upplication of 
expert, skilled, or technical knowledge, or 
upon close and careful study or ascertainment 
ot masses of facts and figutes, such as the 
elements entering into the matters of rate 
making, cannot be efficiently initiated or 
passed upon by the public en masse, however 
intelligent or patriotic they may be. Id. 
at p. 786. 
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· The final paragraph of the Denman case, supra, opinion 

is the most persuasive on this point of referendum on tax matters 

and the court strpngly supports its holding that the matter is 

not referable to a vote of the people. The ordinance is: 

Putting into execution previously-enacted 
laws authorizing the levy of taxes for the 
payment and servicing of existing contractual 
obligations of the city and the maintenance 
and operation of the affairs und business of 
the municipality. Id. ut p. 786. 

Hearing no challenge to ·the manner in which the compi-

lation of the city budget has been made, the court presumed .that 

the Commissioners had correctly determined the obligations and 

expenses of the city and that: 

There only remained the administrative duty 
of.calculating the approximate amount of 
money required to meet those burdens, and 
fixing a tax levy sufficient to raise that 
amount. That was the object and effect of 
the ordinance under attack here. Id. at 
p. 7 97. 

Based therefore upon the administrative character of 

the ordinance, the duty and authority of the Board of Commis-

sioners to administer the tax levy, and the complicated structure 

of the tax ordinance itself, the Court held that the mandamus to 

compel. a popular election would not lie. 

Norfolk City Charter Sections 2(1); 67; 68 and 88 

clearly give the City Manager and the City council. the power and 

duty to determine the City's financial needs and to meet those 

needs in th~ levying and collection of taxes. These financial 

determinations are set forth in the annual budget which is dis--
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cussed in a hearing which is open to the general public, and the 

tax rates which are the subject of the proposed referendum, are a 

part of that annual budget. 

In Hancock v. Rouse, 437 S.W.2d 1 (Tex.Civ.App. 1969) 

citizens sought to compel the submission of a zoning ordinance to 

initiative or referendum proceedings. Relying on the earlier 

decision in Glass v. Smith, 150 Tex. 632, 244 S.W.2d 645 (1952), 

the court noted that city charters frequently limit the right of 

initiative to legislative matters: 

But even though a charter contains no such 
express limitation ••• the limitation is 
usually read into the charter by the courts. 
The field where the initiatory process is 
operative may also be limited by general 
law. Id. at p. 648. 

When the initiative or referendum power is denied to 

the electorate, such denial is generally based on the fact that: 

The authority to act was expressly conferred 
upon the municipal governing body or that there 
was some preliminary duty, such as the holding 
of hearings, etc., impossible of performance 
by the people in an initiative proceeding, by 
statute or charter made a prerequisite to the 
exercise of the legislative power. Id. at 
p. 2. McCutcheon v. Wozencraft, 116~ex. 440, 
294 s.w. 1105 (1957), Southwestern Telephone 
and Telegraph Company v. City of Dallas, 104 
Tex •. ll4, 134 S.W. 321 (1911), Denman v. Quin, 116 
s . \'J • 2 d 7 8 3 ( 19 3 8 ) • 

In the Hancock case, supra, the zoning conunission was 

required to prepare a report and hold a public hearing befo~e 

submitting ~~ch report to the city legislative body which was 

then charged with a further requirement of another public hearing 
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·on the proposed ordinance. The preparation of the report re-

quired careful study, the accumulation of detailed information 

and the professiopal advice of a city planner. The matter was 

clearly intended by the charter to be handled by the municipal 

legislative body and the provisions of the general law requiring 

hearing and notice could not be complied with if the ordinance 

were submitted to an election. 

For a hearing to be meaningful, it necessarily 
must be held before the body authorized to act 
in the matter. Since notice and hearing are 
clearly required by the Charter and the general 
law of the State, as a prerequisite to the 
enactment of zoning ordinances, and since notice 
and hearing have no place in the process of 
through initiative and referendum, the power 
of the people to legislate directly does not 
extend to this subject. Id. at p. 4. State v. 
Donohue, 368 S.\"l.2d 432 (Mo. 1963); City of 
Scottsdale v. Supreme Court, 103 Ariz. 204, 
439 P.2d 290 (1968). 

The City of Columbia, Missouri was a party to an action 

to compel initiative in the matter of a cable television franchise 

in International Telemeter, Etc., Corp. v. City of Columbia, 488 

S.W.2d 244 (1972), and the Court cited the accepted general rule 

as stated in 42 Am.Jur.2d, Initiative and Referendum, §9, p. 658: 

11 \vhere the required procedure for a particular ordinance involves 

steps such as notice and hearing in addition to normal legisla-

tivc deliberation, such an ordinance is not subject to initiative 

or ref~rendum", and.did not order the ordinance to be submitted 

to initiative voting. 
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In Newsome v. Board of Supervisors, 205 Cal. 262, 

270 p. 676, 1 (1960), the Court in a similar franchise 

action denied th~ initiative to the people and stated that: 

These considerations require necessary and 
precedent findings of fact by the board, together 
with the further statutory requirement of 
a hearing and a determination on protests and 
asserted prior rights, compel the conclusion 
that it was not inten~ed, either by the provision 
of the Constitution or by the municipal code 
that the initiative should be applicable here. 
Id. at p. 680. 

Where the required procedure for a particular . 

ordinance involves steps, such as notice and hearing, in 

addition to normal legislative deliberation, such an ordinance 

is not subject to initiative and referendum. Campden v. 

Greiner, 15 Cal.App.2d 836, 93 Cal.Rptr. 525 (1971), newer 

v. Doxey-Layton Realty Co., 277 P.2d 805 (S.Ct. Utah 1954), 

Whitehead, supra: Antieau, Municipal Corp. Law, Vol. 1, 4.31 

(1975), Rhyne, Municipal Law, §9-14 (1957). 

Norfolk City Charter §40 provides that "all other 

ordinances passed, unless exempted by law, shall be subject 

=:: to the referendum". In an action to compel the City Clerk 

) 

to submit the city budget to referendum, Cuprowski v. 

City of Jersey City, 242 A.2d 873 (N.J. 1968), the Superior 

Court of N.J. held ~hat u statute providing that all ordinances 

should. be subject to referendum applied to.legislative 

ordinances and was not intended to include resolutions or 
1-o 

ordinances of an executive or administrative nature, and 
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further, that the statute did not make the municipality's' 

budget a proper subject for referendum. The language of the 
I 

applicable New Jersey law was quoted in the case and provided, 

in NJSA 40:69A-185 that: 

The voters shall have the power of referendum 
which is the power to approve or reject at the 
polls any ordinance submitted by the council to 
the voters or any ordinance passed by the council ..... 
The recent case of In Re Certain Petitions Etc., 

381 A.2d 1217 (N~J. 1977), reiterated earlier decisions and 

held that "any ordinance" does not mean "all ordinances", 

but means any ordinance except such as to which contrary 

legislative purpose may be discerned, whether, express or 

implied. 

In another New Jersey decision, the Superior court 

in Sparta Township v. Spillane, 125 ~.J.Super. 519, 312 A.2d 

154, Certif.denied 64 N.J. 493, 317 A.2d 706 (1974), held 

that municipal budget ordinances were not subject to popular 

referendum, since they were matters of administrative determination. 

In the 1977 Colorado case of City of Aurora v. 

Zwerdlinger the city charter provided that the referendum 

power applied to "all ordinances" except four listed exemptions. 

Although the petitioners contended that this language would 

allow a referendum on the proposed raise in rates and charges 

for city water the court held that "references in municipal 
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~harters to 'all ordinances' have generally been interpreted 

as meaning only ordinances which are legislative in character". 

Id. at p. 1076. 

The submission of tax assessment and levying 

ordinances to initiative or referendum election proceedings 

has been specifically considered by the courts. In the 

California case of Dare v. ~akeport City counci~, 91 Cal.Rptr. 

124, 12 Cal.App.2d 864 (1970), the city's power to assess 

and collect taxes, as authorized by the state constitution, 

was challenged by a petition seeking a referendum to amend a 

municipal ordinance on certain sewer tax rates. The Court 

noted that the constitution empowered the municipality to 

11 levy taxes", levying including both assessment, which is 

the ascertainment and adjusting of shares respectively to be 

contributed by persons, and also the collection of the 

taxes. The taxing function of the city council was deemed 

administrative in nature and the court cited authority for 

its denial of the referendum process in tax matters. Geiger 

v. Bd. of Supervisors of Butte County, 48 Cal.2d 832, 313 

P.2d 545 (Cal.Sup.Ct. 1957); Hunt v. Mayor and Council of 

Riverside, 31 Cal.2d 619, 191 P.2d 426 (1948}. The Court in 

the Dare opinion, supra, emphusized that the use of the term 

referendum is in a generic context and "although the authorities 

deal generally with referendum powers, it is also the law 

that the initiative process does not lie with respect to 

052 
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·statutes and ordinance 'providing for tax levies'". Dare, 

supra, at p. 126. 

In the Jfunt case, supra, at p. 14 , the city 

council had adopted a city sales tax and the court ruled 

that municipal referendum powers cannot affect ordinances 

authorizing tax levies. The council had the duty and responsibility, 

under the charter of the City of Riverside, to fix by ordinance 

the amount of money necessary to be raised upon the taxable 

property of the city, and to assess and collect such amounts from 

the citizens. The holding noted that: 

the charter in its present form cannot 
reasonably be construed as contemplating 
that Council, in making up the city budget 
and in levying permissible taxes to assist 
in providing necessary city revenue, should 
be hampered by the uncertainty and delay 
of referendum proceedings. Id. at p. 432. 

The fact that tax ordinances have repeatedly been clas-

sified as administrative actions of governing bodies and thus not 

referable should not be construed to mean that those same or-

dinances can be the subject of initiative elections. A lodging 

tax ordinance was the subject of an initiative petition in the 

case of Myers v. City Council of Pismo Beach, 241 Cal.App.2d 237, 

50 Cal.Rptr. 402 (1967). City council refused to consider the 

citizqn petition and the California District Court of Appeals 

noted: 

(1) A proposed initiative ordinance cannot 
b~ used as an indirect or backhand technique 
to invoke the referendum process against a 
tax ordinance •.•• The.electors of Pismo Beach 
have no referendum power when it comes to 
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repealing u tax ordinance. Thut which the 
electors huvc no power to do directly, they 
obviously cannot do indirectly. 

(2) Such 'a proposed initiative ordinance, 
even if approved by a vote of the electors, 
cannot be used as a means of tying the hands 
of the city council and depriving it of the right 
and duty to exercise its discretionary power in a 
taxation matter. Id. at pp. 243-244, 50 Cal.Rptr. 
at p. 406. 

In specific reference to the government of municipalities 

the supporting rationale for drawing a distinction between referable 

and non-referable ordinances, the court in Carson v. Oxenhandler, 

334 S.W.2d 394 (Mo.Ct.App. 1960) stated: 

The rule that only acts legislative in nature 
are subject to referendum is particulary ap­
plicable in the field of municipal corporations. 
The legislative body of a municipality, whether 
it be dcsignutcd a city council, board of nlder­
man, or otherwise, is frequently called upon 
to act in an administrative as well as a 
legislative capacity by the passage of or­
dinances and resolutions. From an early date 
in the history of the right of referendum, it 
has been recognized that to subject to referendum 
any ordinance adopted by a city council, whether· 
administrative or legislative, could result in 
chaos and the bringing of the machinery of 
government to a halt ••• Id. at p. 399. 

In any government, ther~ must be areas which are reserved 

for the judgment and knowledge of the elected officials and an 

essential function of a governing body is the management of the 

financial affairs of t!1e city. Such responsibility involves the 

fixing of a budget to be used as the basis for determining the_amount 

and rate of taxes to be levied. Geiger, supra, at p. 14. To say 
. t• 
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that administrative determinations are subject to referendum 

would place municipal governments in a straight jacket and make 

it impossible for tne city's officers to carry out the public's 

business and cases dealing with the question of whether a city 

budget is a legislative or administrative function shows that 

such action has been uniformly held to be administrative. Denman 

v. Quin, supra, State ex rel. Keefe v. St. Petersburg, 106 Fla. 

742, 144 So. 313, 145 So. 175 (Fla.Sup.Ct. 1933); Keigley v. 

Bench, 97 Utah 69, 89 P.2d 480 (Utah Sup.ct. 1939). 

In State ex rel. Keefe, supra, it was held that referendum 

provisions did not apply to appropriation ordinances because 

matters of financial management were pecularily within the special 

knowledge of municipal officials. The Court said: 

Matters of financial management, while 
legislative in their characte.r, are such as 
are impliedly, if not expressly required by the 
charter to be dealt with by the city's respon­
sible officials with knowledge of the possible 
resources of the city, and the necessities re­
quired to be met through the exercise of the 
delegated power of taxation. Id. at p. 176. 

The appropriation ordinances which were being challenged 

were held to be administrative actions of the city governing body, 

such measures, "required by law to be adopted at stated intervals, 

for the purpose of mukin~J effective the statutory budget system of· 

..) finilnccs prescribed by. the city's (undamcntul law." Ic.l. at p. 175. 

Further, the legislative function test of permanency. 

previously set .. forth by McQuillin and other authority is not met by 

(:55 
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the. budget in the Cuprowski case and the Court so held, stating: 

A city's budget can only be fixed at a certain 
amount for a comparatively short length of 
time; hence, the conclusion is evident that a 
city's budget is an administrative rather than 
a legislative act. Id. at p. 880. 

As a preface to its decision concerning the issuance of certain 

bonds, the court in Lawrence v. Schrof, 392 A.2d 1243, 162 N.J.Super. 

375 (1978) conclusively stated that "the preparation, approval and 

adoption of a municipal budget on an annual basis is administrative 

in character" and not subject to the referendum procedure. 

The court further noted that the consensus of judicial 

opinions throughout the United States on this question is that the 

preparation, approval and adoption of a municipal budget is adminis-

trative in nature and that to permit the electorate to veto or re-

call a city budget affecting the fiscal affairs of the city would 

result in chaos. Cuprowski, supra, at p. 880. 

Where there is a clear directive in the law providing for 

initiative or referendum in budgetary matters, such voting must 

be held, Spencer v. Alhambra, 44 Cal.App.2d 75, 111 P.2d 910 (Cal.D. 

Ct.App. 1941) : 

But in the absence of such clear, positive and 
unarnbigious mandate by the legislative, the majority 
view is that appropria~ions and budgetary ordinances 
or resolutions are not subject to initiative and 
referendum. Id. at p. 880. 

Also noted is the.Cnlifornia Supreme Court decision in 

simps on v. IIi tc , 3 G ca 1 • 2d 12 5 , 13 4 ; 2 2 2 P • 2d · 2 2 5 , 2 3 0 ( 19 50 ) : 

The initiative or referendum is not applicable 
where the inevitable effect. would be greatly 
to impair or wholly destroy the efficiency 
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of some other governmental power, the practical 
application of which is essential. * * * The 
taxing power 'is probably the most vital and 
essential attribute of the government'. Id. 

' -at p. 127 (Watchtower Bible and Tract Soc. v. 
County of L.A., 30 Cal.2d 426, 429, 182 P.2d 
178, 180) 1955. 

The courts weigh the rights of citizens to invoke the 

initiative or referendum processes against the burden which such 

actions place on the local governing bodies. 

A rule that the city's decision is subject 
to initiative or referendum if it is legis­
lative in nature and is not so subject if 
administrative in nature is based on the 
premise that to allow the initiative or 
referendum to be invoked to annul or delay 
executive or administrative conduct would 
destroy the efficiency necessary to the suc­
cessful administration of a city's business 
affairs. Duran v. Cassidy, 28 Cal.App.2d 
574, 104 Cal.Rptr. 793, 798 (1972); Friends 
of Mt. Diablo v. County of Contra Costa, 72 
Cal.App.2d 1006, i39 Cal.Rptr. 469 (1977). 

The authorities of taxation, budgeting and financial appro-

priations lie with the City Manager and City Council, as expressly 

stated in the Norfolk City Charter provisions set forth previously 

in this discussion. 

In addition to the general operational expenses which the 

City must consider in formulati~g its annual budget and in determin-

ing the tax rate necessary to finance that budget, the City must 

annually assess and co.llect such real property taxes as are necessary 

to meet all municipal bond obligations. Once· such bonds have been 

issued, principal and interest payments come due on the City's bonds 
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on a yearly basis and city officials must make administrative 

determinations in order to fund such payments. 
~ 

City Charter §86 authorizes City Council to approve the 

issuance of bonds, pledging the full faith and credit of the City 

to the payment of the obligations undertaken on aecount of such 

bonds. 

The instruments which evidence the three most recent 

general improvement bonds issued by the City {1969, 1972 and 1977) 

ca.rry the following language on the face of the bond: 

The faith and credit of the City are hereby pledged 
to the punctual payment of the principal of and the 
interest on this bond in accordance with its terms. 

The legal opinion of the City's bond counsel which is 

also included on the 1969 and 1977 instruments states: 

In our opinion the bonds are valid and legally binding 
general obligations of the City and the City is author­
ized and required by law to levy on all real property 
taxable by the City such ad valorem taxes as may be 
necessary to pay the bonds and the interest thereon 
without limitation as to rate or amount •.•. 

The 1972 bond contained the above language but injected 

the phrase "unless paid from other sources" before noting that the 

source of payment would most usually be the real property taxes 

levied by the City. Reference to another source of payment appears 

only in the 1972 issue and all bond instruments issued before and 

after that of 1972 require the payment of the ~ity's obligation to 

be made from real property tax revenue. 
~-
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'rhe City is contractually bound to meet all obligations 

undertaken in regard to its General Improvement bond issues. The 

1972 bond language ~hich referred to "other sources of payment" 

for bond obligations had not appeared on a bond previous to 1972 

and has not appeared since that issue. It is clear, then, that the 

City must determine an annual real estate tax rate and assess and 

collect such taxes as will enable it to make principal and interest 

payments as they are due on all municipal bonds. Any attempt by 

the electorate to set real estate tax rates at a level below that 

which the Council has determined is necessary to meet the City's con-

tractual obligations would seriously impair or preclude the City 

fro1n meeting these obligations to which it has pledged its full 

faith and credit. 

The ascertaining and meeting of the city's financial 

obligations through taxation is an administrative action which 

necessarily follows the grant of the taxation authority and the 

nature of that function serves simply to implement the various 

policies which Council deems necessary on an annual basis. The 

compilation of the budget is a process which requires a degree of 

skill and knowledge which is not possessed by the general public 

and city officials JUust bet1r the burden of the details and study 

inherent in its preparation. It is not a mtlttcr which can, or 

should, be referred to the electorate for its-composition. The 

printed budget,·and public hearings allow citizen comment but 
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the volume of the project does not lend itself to general popular 

review. The govern~ng body has been authorized to administer 

this function and a popular election on this matter is supported 

by neither law nor logic. 
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II. 'l'HE INI'l'IJ\'l'IVE 1\ND HEFEHENDUM PHOCEDUHES 01'' 'l'llE 
NORFOLK CHARTER ARE SUPERSEIJEIJ AND HEPEALED l3Y S'l'A'l,E LAW, 
tvHICH PROHIBITS 'filE HOLDING OF AN INITIA'l'IVE ELECTION. 

Section 24.1-165, Code of Virginia (1950), as amended 

in 1978, provides in pertinent part, that: 

Notwithstanding any other provision of any law, 
or of the charter of any city or to\vn, to the· 
contrary, no referendum shall be placed on the 
ballot, unless specifically authorized by 
statute, or municipal charter provisions of the 
cities of Newport News, Virginia Beach and 
Fairfax existing January one, nineteen hundred 
seventy-five, or, in the case of a referendum 
to authorize the issuance of bonds of a city or 
town, by statute or by the charter of such city 
or town. (Emphasis supplied.) 

Enacted later in time than Sections 30 through 32, inclusive, 

of the Norfolk Charter of 1918, which sections provide for the 

initiative process, this general law supersedes and effectively 

repeals these Charter provisions, thereby prohibiting any 

initiative election ordered held thereunder. 

It is well settled in Virginia that the negative 

phraseology, "notwithstanding any other provision of law, or of 

the charter of any city or town, to the contrary .•. ," recognizes 

the existence of Charter provisions which conflict with the 

substance of the general law prefaced by such language and 

indicates, in terms clcur nnd unmistakable, a lcgiRli!tivc intent 

to repeal these conflicting provisions. See Commonwealth v. 

Sanderson, 170 va. 33, 39 (1938). This interpretation is fully 
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consonant with the rule of statutory construction which, whi~e 

deferential to special acts embracing the same subject matter as 

the general law, holds that the later general impliedly repeals 

the earlier special where negative words are used, or where the 

statutes are manifestly inconsistent. Scott v. Lichford, 164 Va. 

419, 423 (1935}. Inasmuch as the term "referendum," as used 

in Virginia Code §24.1-165, is intended to embrace both 

initiative and referendum elections, the initiative procedures 

of the City's Charter are clearly provisions contrary to the. 

general law prohibiting same. 

The term "referendum" is not statutorily defined in 

Title 24.1 of the Virginia Code, but is, it is respectfully 

submitted, intended as a generic description of any election 

for which a sense of the people on a local issue is taken. 

The Attorney General, in interpreting Virginia Code §24.1-165, 

has consistently employed this definition. See Opinions of the 

Attorney General (1976-77}, p. 73; (1974-75), p. 161. This 

definition comports with the common meaning ascribed to the 

·word "referendum." In the construction of statutes,. words should 

be given their natural and ordinary meaning unless from the 

statute itself it plainly appears that the legislature intended 

otherwise. Franklin & P. Ry. Co. v. Shoemaker, 156 Va. 619, 

623 (1931); II~rrison v.· Wissler, 98 va. 597 (1900); t-1cCarron 

v. Commonwealth, 169 Va. 338 (1937). A contrary intendment, 

•.· 
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which would permit nn initiative but not a referendum election, 

would, however, defeat the object of the law, which is to 

foreclose the possibility of popular votes on local issues absent 

specific statutory authority or that conferred by the charters of 

only three cities (Norfolk will become the fourth after July 1, 

1979). The electors of a municipality could thus accomplish 

indirectly through the initiative wh~t they c~nnot do directly 

through the referendum, i.e., determine a local issue by popular 

vote. See Myers v. City Council of Pismo Beach, 50 Cal.Rpt~. 

402, 406 (1967) [Where voters have no referendum power to 

repeal tax ordinance, they cannot invoke initiative process as 

indirect or backhand technique. "That which the electors have 

no power to do directly, they obviously cannot do indirectly."] 

Cf. Dare v. Lakeport City Council, 91 Cal.Rptr. 124 (1970). 

That the word "referendum" is used generically to 

include "initiative" finds support in Whitehead v. H & C 

Development Corporation, 204 Va. 144 (1963), in which the Virginia 

. Supreme Court, in passing on the legality of the initiative election, 

drew no clear lines of distinction between the initiative and 

() referendum. In Whitehead, the Supreme Court framed the issue on 

>­
t-
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appeal as " ••• whether a certain proposed ordinance is within the 

authority· of the in.i liativt~ and referendum provisions of section 

1, chapter 10 of the charter of Portsmouth .••.. " 204 va. 145. 

Section 1, Chapter 10 of said Charter (Acts of Assembly, 

1918, Chapter .69, pages 123, et seq.), provided only for the 
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initiative, and not for the refer~ndum which was provided elsewhere 

in.the Charter: 

The initiative--Any proposed ordinance or the 
question of the repeal of an existing ordi­
nance may be submitted to the council of said 
city by petition signed by the qualified 
electors of the city equal in number to the 
percentage hereinafter required •••• 
(Emphasis supplied.) 

The provisions which followed in the Portsmouth Charter described 

the procedure by which the petition was to be filed, and that the 

City Council must either pass the proposed ordinance without altera-

tion within ten days or call a special election within a certain 

time after failing to pass it. These provisions are essentially 

similar to the initiative provisions of the Norfolk Charter, except 

that in Norfolk the court calls and fixes the date of election. 

In granting an injunction forbidding the Electoral Board 

and the City from conducting a special election called by the 

-J Council when it failed to pass the proposed ordinance, the trial 
0 
u_ court held that the elector's proposed ordinance "is of an adminis-
~ 
() trative and not of a legislative nature, and is not, therefore, sub-

Z ject to referendum under chapter 10, §1 of the charter of the city." 
u_ 
() 204 Va. 148. On appeal, the Supreme Court affirmed on this basis. 

>­
t-

u 

In spite of the separate Portsmouth Charter provisions on initiative 

and referendum, the Court used the word "referendum" to characterize 

the end result of each: an election to take the sense of the voters 

on a local issue. 
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This definition of "referendum .. finds further support in 

Section 24.1-1, Code of Virginia (1950). There are three types of 
' 

elections held in Virginia, and a referendum can only be considered 

as a special, not a general or primary, election. Special election 

is defined by Section 24.1-1 (5) (c) as: 

•.• any election ••• other than a general or 
primary election ••• to submit to the qualified 
voters u. measure or proposition for adoption 
or rejection. {Emphasis supplied.) 

This definition applies equally to the initiative and referendum. 

Both involve submission of a proposition to popular vote, and neither 

is therefore permitted under Section 24.1-165. 

Finally, at the 1979 session of the General Assembly, 

Section 24.1-165 was amended to grant the City of Norfolk exempt 

status from the referendum prohibition, effective July 1, 1979. 

Enactment of this legislation, supported by the Norfolk Tea Party, 

affirms the City's position that the initiative and referendum 

procedures are not available to the voters of the City of Norfolk 

until the effective date of this amendment. 
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III. TIIE CLERK Fl\ILED TO 1\SCEHTAIN 1\ND CERTIFY THJ\T THE. 
SIGNA'rORES ON TilE PETI'l'IONS l"ILED DY 'l'liE NORF'OLK 'fi·:l\ PAR'rY WERl~ 
OF QUALIFIED VO'l'ERS-;-1\slfi:;QUIRED BY NORl:'OLK CI'l'Y CHl\R'l'ER SECTION 
32. 

Section 32 of the Charter of the City of Norfolk requires 

that within ten days following the filing of a petition for election, 

the Clerk of the Court shall ascertain and certify thereon whether 

or not the required number of qualified voters hu.ve signed the 

petition. The function of the Clerk in the process of certification 

of an initiative or referendum petition would be to inspect the 

petition, passing on its sufficiency by noting those persons whom 

he has determined to be qualified voters and by excluding the 

names of unqualified persons. The Clerk then certifies or 

refuses to certify the petition as proper for its intended 

purpose. 5 McQuillin, Mun.Corps., §16.65 (1969). 

The General Registrar of voters in the City of Norfolk 

is required, under va. Code §24.1-46, to: 

of the 

for all 

taining 

(3) Maintain true and accurate separate books 
containing the names of registered voters in 
alphabetical order for each election district 
within his jurisdiction and make them available 
for all elections in such districts. 

In accordance with this requirement, the General Registrar 

City compiles such books in order that they would be available 

inspections or uses which may be necessary. 

'l'he Pcti tion for Election, u.ccompunicd by the forms con-

the signatures of more than 10,000 persons, was filed with 
.. 

the Clerk of the Circuit Court on March 26, 1979. In a letter 
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dated the same day and addressed to the ~udgcs of the Circuit Court, 

the Clerk st_ated that he had personally· examined the attached 

pet~~ions filed for the Petitioners and he presumed that there 

were a sufficient number of signatures of qualified voters. The 

Clerk's certification is facially invalid since the presumption 

of City Charter Section 44 that those persons signing the petition 

were qualified voters is no longer a valid means of certification 

by the Clerk. Charter Section 44 judges the qualifications of 

voters in terms of poll tax payments and such taxes are now illegal 

and uncollectible. 

Because of the existence and availability of voter 

registration rolls, the Clerk could have complied with the 

requirements of Charter Section 32 by examining the petitions 

and the lists of qualified voters within ten days following 

the filing of the election petition. The fact that the Clerk 

stated in his letter of March 26th that he only presumed the 

signatures to be those of qualified voters clearly evidences 

his reliance on Charter Section 44 which makes such a presumption 

sufficient in light of poll tax records. Inasmuch as such 

taxes and records are no longer in existence, a certification 

based on Charter Section 44 is facially invalid and cannot be 

considered sufficient for purposes of the required certification. 

The Clerk, then, has failed to ascertain and certify the voter 

quali ficu t.ion of per:-;ons whose Gi9na l:ures appear on the clcc l:.ion 

petitions filed by the Norfolk Tea Party and ~ince the presentation 

of a certified ··pcti tion is required as a condi tiqn precedent to the 
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calling of a special election, tltcre is no power for the court 

to act·where the Clerk has failed to properly examine the 

.signatures of the petition submitted. 

..... . 
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IV. THE TIME PERIODS WI'riiiN NlJICli SAID ELEC'fiON Ml\Y BE HELD 
ARE GOVERNED ·uy srrl\'l'E LAW, WIIICII PROIIIBI'rS TilE BOLDING OF SAID 
ELEC'l'ION 1\S ORDEHED l3Y 'l'IIIS COUR'l'. 

Even assuming arguendo the legality of holding an 

initiative election, the time period within which it may be held 

is governed by general law, Section 24.1-165, Code of Virginia 

(1950), and not by Section 32 of the Norfolk Charter. Section 32 

requires that "any such election shall be held not less than 

thirty nor more than sixty days after the date of the entering of 

said order." Pursuant thereto, this Court ordered on March 27, 

1979, that the initiative election be held on May 15, 1979, 

clearly within the time limits prescribed by the Charter. Vir-

ginia Code §24.1-165 provides in pertinent part, however, that: 

Whenever any question or proposition is to be 
submitted to the electors of any county, city 
or town, or any referendum is ordered, the 
election on such question, proposition or 
referendum whether it be at a regular or special 
election shall be held as provided herein. Any 
order calling a special election shall be entered. 
and the election held within a reasonable period 
of time subsequent to the receipt of the request 
for such special election if such request is 
found to be in proper order. No such special 
election shall be held unless it shall have been 
ordered at least sixty days prior to the date 
for which it is called. No such special election 
shall be held within the sixty days prior to a 
general ·or primary election. No referendum shall 
be held on the same day as a primary election. 
(Emphasis supplied.) 

'rhis general ·law is clearly brand enough to cover the 

holding of an initiative election, ~nd the time periods provide~. 

therein for holding same supersede and repeal those provided in 

Section 32 of the Charter. The initiative election scheduled for 
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May 15, 1979 is by ucfini tion a !:pccial election, see Virginia 

Code §~4.1-1(5) (c), held for the purpose of submitting to Norfolk 

voters a proposed ordinance for adoption or rejection, and 

falls squarely withi'n the above-quoted section as a " .•. question 

or proposition •.• to be submitted to the electors ••. " of the City 

of Norfolk. Therefore, since the initiative election has not 

been ordered held 11 at least sixty days prior to the date for 

which it is called," as required by Section 24.1-165, it cannot 

be held on May 15, 1979. Moreover, since a primary election is 

to be. held on June 12, 1979, the initiative election cannot be 

ordered held within 60 days prior to said primary election. 

Section 24.1-165. 

Inasmuch as the above-quoted provisions of general law, 

Section 24.1-165,do not contain language expressly repealing 

Charter Section 32, if this latter special act is to be repealed, 

it is by implication. While repeal by implication is not favored, 

if inevitable, it is as effective as an express statutory mandate. 

Berrus Watch Co. v. Kirsch, 198 Va. 94, 99 (1956). Implied 

repeal occurs in either of two ways. First, it is accomplished 

where the statutes cover the same subject matter and are irrecon-

O cilably repugnant. Chambers v. City of Roanoke, 114 Vifi. 766, "768 

>- (1913). The rule is described in Commonwealth v. sanderson, 
t­

u supra, 170 Va. aL 39: 

... . 
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While us a general rule the repeal of a statut~ 
is not favored, it is clearly recognized by all 
au~horities that such a repeal is called for 
where there is a substantial conflict between 
the two statutes being considered, and the sub­
ject matter of the first statute is fully covered 
by the second. 

Consistent therewith, while laws existing for the 

benefit of particular municipalities are ordinarily not repealed 

by general laws relating to the same subject matter, the general 

law will, however, repeal an earlier speci.al act, where the pro-

visions of the general are manifestly inconsistent with those of 

the special. Scott v. Lichford, supra, 164 va. at 423; South 

& Western Ry. Co. v. Commonwealth, 104 Va. 314, 321-322 (1905). 

Secondly, an earlier statute may be impliedly repealed 

by a subsequent enactment which in itself comprehends the entire 

subject of the earlier, and is intended, by its very cornprehen-

siveness, as a substitute for all prior acts respecting the same 

subject matter. Sutherland (4th ed.), Statutory Construction, 

§23.13, p. 238; 82 C.J.S., Statutes, §§290, 292. This rule, as 

applied in Virginia, is best stated in American Cynamid Co. v. 

Commonwealth, 187 Va. 831, 841-842 (1948): 

Repeal by implication is not favored .••. 
But if a later statute -does not by its terms 
or by necessary implication repeal entirely 
a former one in pari materia, yet if it 
clearly appears tfiat the later statute was 
intended to furnish the only rule to govern 
a particular case, it rcpcnls the former to 

· that t~xtcnt. 1\nd J.n dcc"id-J.ng that qucstJ.on 
"the occasion and reason of the enactment, 
the letter of the act, the context a.ncl 
spirit of the act, the subject matter and 
the provisions of the act, all have to be 
considered." (Emphasis supplied.) 
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See also, an earlier statement of this principle of statutory 

construction in Somers v. Conunonwealth, supra, 97 va. at 761: 

But where a later statute was plainly intended 
·to embrace the whole subject to which it 
refe~s, and lo be wholly substituted for all 
former statutes on the same subject, it must 
be held to be a legislative declaration that 
whatever is embraced in it shall prevail, and 
·whatever is excluded is discarded and re-
pealed. 

See also, School Board v. Town of Herndon, 194 Va. 810 (1953); 

City of Petersburg v. General Baking Co., Inc., 170 Va. 303 

(1938). 

Applying the foregoing principles of law, it is clear 

that the requirement of Virginia Code §24.1-165 that an initiative 

election be held at least sixty days after entry of the election 

order is manifestly contrary to the requirement in Charter §32 

that said election be held not less than thirty nor more than sixty 

days after said order is entered. While Charter §32 permits the 

election to be held less than sixty days after having been ordered, 

Virginia Code §24.1-165, enacted last in time, clearly does not 

permit such a result. To the extent, then, that the time frame 

provided in Charter §32 conflicts with that of Virginia Code 

§24.1-165, it is impliedly repealed. 

Moreover, it is submitted that Virginia Code §24.1-165 

is intended by the Legislature to furnish the only rule to govern 

the holding of special elections, of which the initiative is 

included. l*~irst, the language of the law itself is persuasive: 

Whenever any question or proposition is to 
be submitted to the electors of any county, 
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city or town, or any referendum is ordered, 
the clection ••. shall be held~ provided 
herein.... (Emphasis supplied.) 

No qualification prefaces this legislative declaration; it 

clearly applies to all such elections. Secondly, the language 

of the act as a whole contemplates that Section 24.1-165 provide 

the only rule respecting the time periods within which an initiative 

election may be held. Taken as a whole, the language of this 

general law indicates a legislative intent to provide for uni-

formity in the holding of all special elections of this kind. 

The statute recognizes the potential for interference with 

statewide general and primary elections caused by the separate and 

conflicting Charter provisions of the various localities. The 

possibility of su~h a result in the case at bar compels this 

construction of Section 24.1-165. Moreover, that uniformity is 

intended by the provisions of this general law finds further 

support in Section 24.1-19. That Section provides that the State 

Board of Elections is charged with supervising and cooperating 

·the work of the local electoral boards to obtain uniformity and 

legality in all elections, and the Board is authorized to file 

either writs of mandamus or prohibition to effectuate this purpose. 

Therefore, to hold the election on May 15, 1979 would 

be violative of the Scc~ion 24.1-165 mandate that such election 

be ordered held at least sixty days prior to the date for which. 

it is called, inasmuch as only forty-nine days will have elapsed 

since entry of the elect"ion order, and, as a primary election 
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will be held on June 12, 1979, wo~ld also violate the requir~-

ment that no initiative election be held within sixty days prior 
~ 

to a primary election will also be violated by the holding of the 

initiative election. 
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V. ~HE PROPOSED ORDINANCE IS FATALLY DEFECTIVE IN THAT 
IT DOES NOT CONTAIN A TITLE.AS REQUIRED BY THE CHARTER. 

Section 14· of the Norfolk Charter of 1918 provides 

in pertinent part that: 

Sec. 14. Legislative procedure. 

Except in dealing with operations of par­
liamentary procedure the council shall 
act only by ordinance or resolution which 
shall be introduced in writing and all 
ordinances •.• shall be confined to one 
subject, which shall be clearly expressed 
in the title. (Emphasis suppl1ed.) 

It is clear that this Charter provision, which is 

State law, requires all ordinances to have a title. In the 

context of the initiative election, this requirement of a title 

extends to the proposed ordinance, inasmuch as the petition 

for election under Charter §32 must "contain the proposed or-

dinance in full in the form in which it is proposed to submit 

the same to the electors," and unless the proposed ordinance 

contains a sufficient title it is not a valid ordinance. This 

rule is further expressed in Section 33 of the Charter, which 

states that: 

The ballots used when voting upon any such 
proposed ordinance shall state the title 
of the ordinance to be voted on.... (Emphasis 
supplied.) 

Where the lirw require~ on ordinance to have a title,. 

the title is part of tl~ ordinance, and an ordinance having 

no title whate'ler or having an insufficient title is void. 

5 McQuillin, ~1unicipal ~orporations (Jrd Ed.), §16.16, pp. 152-

153; 13B Mich. Juris., Municipal Corporations, §58, p. 107. The 
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proposed ordinance of the Committee of Petitioners, which has 

been ordered submitted to popular vote on ~1ay 15, ~979, and which 

has been made part of the Court record, does not have the 

required title, and is therefore fatally defective as a matter 

of law. As such, it cannot be properly placed on the ballot 

by title as mandated by Section 33 of the Charter, and therefore 

cannot be legally adopted by the voters. 

CONCLUSION 

For the foregoing reasons, the ·city of Norfolk respect-

fully submits that the Order for Special Election should be 

vacated, and that a determination be made by this Court that 

the said initiative election cannot be held as a matter of law. 

Philip R. Trapani 
City Attorney 

R. Barrow Blackwell 
Assistant City Attorney 

Mary L. G. Nc~scn 

Assistant City 1\ttoi:ncy 
Room 908, City Hall nuil<ling 
Norfolk, Virginia 23501 

Of counsel f<;>r,. the City of NorfolJt 

-38-

Respectfully submitted, 
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By /,!.: .... 0-;t!/ · .. -!lt~;;rr.ut 

Philip R. Trapani 
City Attorney 
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§ 2 'rUE CUAUTJ~lt 

Norfollt ngniu~t Noa·follt Cuunty; mul llu•ut:t• tount hw;' nil~· :1 '""J~ ~a i•l 
COl'J'llmtc houaulat·y lo Uu.! Jtt,int. of lu~ginninJ:. 'l'hc nhovc ch!~ca·ih<.'tl 
tcnit.ot•y COilLnim; tlait·Lccn nnd tivc-tcnt.hs ( l!J.5) ~11\Ull'c tnilc!.S1 llliU'C 

or Jcl:is. 

Sec. 2. Powers of the city. 

In nddiliun to the puwcL·~ mentioned in tht! )ll'ccccliug sec­
tion the ~aid city :-\hall ha\'c powm·: 

(1) To rnisc :uunmlly hy htxcH und nssl!ssmcnl~ h1 said 
city such sums of money us the tOUl)(~il hereinafter 1•rovi~lcd 
for shall dct!lll JH!cc~sary few the tm l'llOHcs of said city, unci in 
such m:unw1· u:-; ~nid cuundl shall cl,!clll c•xtn~c1it~nl, in nccoa·cl­
:mcc with the l!nnslituliun :uul Jaw~_ul' thi~ ~tate :tllll nl' the 
United 8tall'S; pnwielt•tl, huWl'\"l'l', I h:at il ~hall impn~t~ no l:tx 
on the bond~ of ~mid dly. 

(2) To impo~c! ~Jtl!Cinl ur local n~~l'~:-\llll!Jil~ fur lnt•:a1 im­
pl·ovemcnt.!-l and cnl'urc.:e paynwnl thereof; Ktthjccl, howl~\'l't', 

to such limitation~ lH'CNt~riht!d by Uu~ Cunstilulion of Virginin 
as mar hl! in t'on·~ al tht~ lime of the imr,c•sil ion of such ~JW-

. cial m· lm~al nsse~~;mcnls. 
(:;) ~nhj(~t:l t.u the r•a·ovisionn of llw Con~titution oC Vir­

giuin unci ur ~cclion Hl; of this Chm'lcr, to cunll·nct cld>t s, 
botTOW money nncl 1nnlw ancl i~suc evidence <,f incl<!blcclncss. 

(4) 'l'n t'XJll!lUI uu~ 11\UlH')' ul' Uw dty fut• :all )awful )l\ll'­

JlO:-\l'l'i.· 

(5) To m~cruirc hy purchaHt!, girt, cll•\·isl', l:muh.•mnntion or 
othcrwi~l~, JH'O}»t'J'l)', J'l•al or fU!r:-;unnl, n1· :tn~· c·~l.:ah• ua· inter­
est therein, within m· withnul. lhl! df.y •H· Ht:ah! nnc1 ful' nn~' 
of the Jllll'l";Kl!~ e,f t hl! l'ity; :uul In hold, _imtn'n\'c•, Nc•ll, h•mm, 
moa·(J.•:n~~·c~, plc•clg·c en· nl h<!I'WiKt~ di~pu~c' nf' I }m ~anw cu· :any 
Jmrt. t lwr'~'·'~'· 

(t;) 'J'o m.•qtJh'l!, ill any lawful lll:tlllU'1', fen• f.hC \)lll'flO~t~ Of 
cncom·:aJ!iiiJ! l"ttmnwt·c·t~ :wei manufm~hu·c·, l:uul~ within :uul 
without llw t•ity nut c'Xl~t~t·eling :tt. m1y mw l.inw lh''' lhun!o;:tJlcl 
acre,; in tl"~ nggr<'g:tl.t~, nncl frum limn 1n t.hnl' to ~l'll or lt':tKl' 
the smnc m· nny )un·t th<'t'<'Of rm· indu~lrinl. m· conuncrcinl 
·uses nncl t>Ul')loscs. 

13 
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§ 13 NOIU~'OI.l< CITY Cmm 

thct·eor nt :all l'tm£whll~ lintes.l (Ads Hl 18, 
• I 

.A<-ls 1 !»!;2, ,.h. 2!\!l, ~,,: :ma; A,·l~ HlH-1, l'11. ~-t; 
lRH.) , . 

§ 14 

t'11. :1.1. p. ·Ill; 
.;\d~ t mw, ch. 

l•:ditu,-':4 ,,, ... -Ad~ Hlli:!t c•h. ~:w, p. :l!i:l, nclclc•cl lim pa·cwi~>ion l't•la­
tivc lit cJi~fJI!II~illg \\'ilh may or the I'C'Jtlii:Lr UICf~l.iiiJ~K durin~ the 111011ths 
oC .July nrul Au~ust o( :my year. .Ads J~Ui•l, c~h. :!'1, 11l'OViclc•cl the time 
nnd dat.u for the• lit·~L nwcLiuar fullnwint~ the• •·••:.:nl:u· mtmit•iJml c•ll'ctic'n 
WIU'n the lirsL dH)o" or SC'Jill•mhN· f:tiJ!; on n ~ntm·cl:t)', Snmla,r m· 1\lonclny. 
Act.s HU~fi, ch. JR~, ch;mgc•cl t.lu.• tH'n\·i~ion l't•lalivc~ ln clis1wnsins! with 
nny oC the• n·~uhu mccLingN clua·ing the months of .July :ancl August.. 

Sec. 13. Penalty for absence. 
}t'or cnch absence or n t~otmcihnnn front n rcguln r meeting 

of t.hc council, cxt•cpt whcrt.~ sm·h uhsc•m·c~ is oc~ca~icnwcl or 
rectnin!tl hy city J.m~im·~l-l, sic:luu~~s, <W olhc~a· unavoiclahlc c:nu2ic, 
in wllit~h c·ns~ lhc ahsmwc nf 2illc~h l~nutu·iJman may lu~ <~xc·usccl 
by :l lwo-Lhird:-l vulc uf t.hc cuuucil, Uwr~ Rhn11 ht' dccluclcd 
from his amy u Mum (:C)u:al lo two )ler c•enl.um of hi~ annual 
salary. Ahscu<~c f1·om live c~c•llHl'tmliv<! J'CJ.ttt1at· m<'<!lin~s ~lwll 
operate lo v:u~alc Uw ~cal uf n nwmhl~r. un1cHs hi~ :t1•scncc is 
cxcu~c·d by a l~nuucil rcNolnLion ~clting forth the n~asnn there­
of, mul <.'nlc•·~cl upnn t.hc jounml. (Ads J!) I H, <·h. :t,J, p. 110; 
Ac:ll-l J fl2(i, dt. 2K!J, 1'· aOfi; Ad.s 1 !l!i,l, c·h. 72, Jl. 7».) 

J-:,lifm·•s ""'''· -··AcL"' W:!fi, dt. 2K!t, I'· f,(U;, in~t·rtcd Ute c·xccJilinn in the 
firxl. sontcmc~c or Lhis section. Acts l!l!i·1, t"h. '7~, I'· 'lfi, chnntrl•d l.hc vote 
l'CCiuh·c.~l fen· excusing u cotmc:ilman ful' nhsC'tu·r fa·om n J'l!J:tll:n· t.•omtcil 
mc•l!l.in~ fmm :' fnu.--lifUa~ vntc~ lo n l.wu-thircls \'uh•. 

Sec. 14. Legislative procedure. 

l~xt·•~l•t in dcnlin1~ with <illl'~Lions nf p:u·li:mwnt:u·~· fli'OC<~­
dm·u t.ltt' <~unndl 1-dm1l :ac·L nnly hy urclinatll~t~ u1· l't•:-mlulinn 
whit·h ·~h;all lm inlruchwt!tl in \\'l'il.inJr :uul nil m·tlin:mt·e~ <'xc·ct•t 
unlin:uu·t~:-c maldutr nppt·upl'i:al inn:-:. na· :wt.ltorizinsc I he' c·nn~ 

(.a·at'l.ittJ~ uf iltcll•ht.t•chu's~ n1· i:o;su:tnn~ nf hmul:-\ oa· <lllwr cvi~ 

clcnc<.~s nl' clcht, tllmll h\! cnnfinccl to em~ subjt•t.·t, whic·h ='hall ba 
clearly CXIlJ't~s:-;nd in the title. O•·climtnl,CS nmldn,! :ql)lt'nJll'in-

. • tiot1~ na· :ntt.ltm·izintt t.hc c.·nnl r:u·tiiiJ! or indchl<~ln«'s~ ut• Lhc 
is~tm.m~c.~ nf hcnuls ur nUtc.w nhlismliom~ nncl nppt•otn·intinJ.! the 
111oncy t.o he raised Uu.•a·c.•hy Nlmll be. confinecl tn thm~<~ ~nbjccLs 

!l2 
sulll'•· n-GG 
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§ 14 TilE GUARTJ·:n ~ 14 

rc~pcdh·cly. NnlhinA" herein ~hall he t•nn:;truccl ln JH'l'\'ent the 
council from authorizing in :uul hy the f;:tmc m·dinancc the 
m:llduJ{ of :my one JHihlic imtlrovt!tncnL and the is~tw ·of bmul:; 
therefor. 

~'ht' cnal·ting clau~c of ull m·din:mccF\ JlHSR(~rl by the cmnH'il 
shnll ht•, "B" it ut·daiJwd hr lhe Cuundl of t.ht• City uf Nor­
folk''; the C'llacting dau~e nr nil onlinanceF\ ~uhmilled tu pop­
ular c1ct:lion hy t.hc initiativr. ~hnJI h(', "Be it. orclailwd hy th<~ 
pcnplc of the City nf Norfollt". No nrdinanec, unless il he :tn 
cmc.!J'J!CIH'Y nu~mmre, ~hall hr pas~(!d until il lw~ hPPI\ reacl hy 
it~ title nt two l'l!J~lllar nw,~tinsr~ nul I"~~ than one \\'C<'l< :tparl, 
m· the rt!'lltirt•mt•nt nf HtiC'h n•adin,~ ha~ ht•t•n cli~(lt'll=-'t'cl with hy 
Uw aflit·mat i\·,• \'nh! of fh•c nf llw nu•ntht•J·~ ul' the ,·nutu·il. No 
o•·dinant·e, t;cd.ion ur snhscdion thereof, ~hall he l't~\·i~ccl or 
nmcntlcd hy itt; title, f\eelion mtmht•t· m· ~uh~<'<'lion number 
only, hut thu new or11inmu=l! :o-hall l'onlain tiH! <mtire ordi­
n;mcc, ~eclioH nr ~uh~t!t:l inn, a!' !"l~\'il-'ccl ot· :um•nch•d. Tlw nyt!:-; 

nnrl nom\ shall he tal<en upon t1w JlaHsasto of all unlitHuaces nr 
l't!soluliuns and cnlcrccl UJ)OI\ th(! jounml of the proecedings 
of the cuundl, and evc.ry onlin:atu·(~ nr rm~ulut inn ~hall n~­

•tuire, on final }ms~nJ~e, the nllirm:aliV(! vult! uf at ll'a~l fom· 
of the m<'m1,t•t·:-;. Nn member RhaJJ he cxcu~cd from \'otiu~ 
cxcct,t nn matters inv()}vinJ~ the consiclernlion uf his (1\\'11 olli­
t·ial condul'l, or wht're hi~ fin:uwial inlcrc~ls nrc hn·olvt~tl. 

In nu tho1·i1.in~ Lhe mnldng nf any puhlic imtwovcmcnl, or 
the arqni!:'ilion of r~a1 eF\lat<.• nr :my inh~J"('f.it then'in; m· au­
thoJ'izinJ! tlll' l'C'Inh·;u-finJr (If inch•hh·dn~~~ or the i~~uant·c of 
bond:-; ut• nflwa· C'\'itlt'IH't'S nf iHth•hh•tlnP~~. ( t'Xl't'pl h•mptwm·)· 
Juan~ in ani it•ipat ion ul' taxt·~ m· rt•\'t'ntH'~ en· of tlw ~ate of 
hmuls Jawfull): :utl.luu·izc!cl); HI" :uat.h•wizinJ~ lim ~al•• nf :wy 
JH'UIJf~J·t:v ua· l'iJ~hls in IJI'Oflt'l'l.y of Uu~ City ur Norfoll\, na· 
J~l"illlf inJ~ :w.\· Juthlie ttl ilily rr:lt\t'hil-'e, JH"h·ill'J~t~. h~al-'t~ nt• •·i~ht 
of nn)• kind to usc~ uny public Jlt·opcrly or e:t:-;tmu.mt nf uny 
dc.c:;ct·iptinn m· nny J'(~t\(~wal, nnwndmcnl ot· mdensinn Uu!rectf, 
Uw t·nmwil ~hall acl nnly hy f•nlin:nwt~; prnvidPtl, howc\'l't·, 
that nflcr :my such ordinnncc shall hnvu tn1<en l~lrcct., nil Huh-
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§ Hi N OltFOLK CITY COD I~ § 15 

f\equcnt: Jll"Ot'('e(lillg-~ inl'idt'lllnl t.lU~l"l'IO nnd lll"O\'idi UJ! fnt• thr. 
l'atTying OU{ uf tlh• }l\11")\U:-\l':-\ of ~nt•h Ul"\lill:UU:l' 1\l:ly, CXCCl)l US 

ut.hcrwhu~ provitlml jn t hi~ Charlet·, he t.:llwn by resolution of 
the council. ( A\~l~ J!)l ~. ch. !\4, 1>. 40; Acts tnr.o, ch. 428, p. 
821; Al:Ls 1958, ch.lHi, p.10:1; Acts lDGG, cb. 51.) 

r:clitor's mtlr.-This ti~clion wns mncndcd by Ac.:t.s l!t50, ch. ·128. 1>· 
821, by which the• council wn~ incrc.•nserl ft·om five nwmhc.•t·s lo seven 
nwmht'n, whid1 nmcntlnwnL wns rnlifird in Lhe Jtt'llct·al c1cclion held 
'l'ul'~duy, Nnvc.•mhc.~•· 7, 1950. 

2'uc•h net Rll\l'llth•d thiN N('C"t.illll hy dltlnl!i11f,r thr. nRit·mntivc.• \'Ole J'e• 
ctnin•cl fue· cli:-;t"'n:-;inJ! with lwu s·c.•nclinJ,:~; uf nn m·tlinnth'(! Ie·,mt four to 
li\•r. :m•l hy c.·hnngiiiJ! lhu nl1it•math·c vntc for the fmn\ pnssuge or 
ne·•litutnc·c•N :mel n•sulut.iom; from tht·c.•u lo four. 

Adt> lHaH, t·h. 115, I'· 10:1, ;ultlct1 the su·ovision ns to Lhc l'cvision ur 
IUllt'lltlnwnl. uf NUh:~t•t:l..inll~. 
Ad~ Hllifi, t•h. 51 ntldl•tl Lhc )lhi'UNC "hy its tillc" in line seven or 

t.hc st~l'ontl Jt:Ungr·aph. 

Sec. 15. Effective date of ordinances and resolutions. 

All m·dinunccs and t·csnlut.ions JlaS~ed by the council shall 
he in efl'cct from and uflcr thirty dnys fl'Olll the date of 
their pas~a~e; }Jrovidt~d, however, that the council n1ny, by 
the nrlinnulive voh~ of five of its mctnhers, pass nny ordinunce 
or l'l'~nlutiun to tnl<e cll'ct•t nt the time inclit!utcd therein, but 
every ntcasurc twovidinJ! for the :;ale or lca~c of city property, 
o1· maid 111~ a J~ranl, l'l'ncwa 1 m· extension of i\ fJ·anchi~c or 
olhc1· spednl privilege, m· regulating the rntc to be chnrgcd 
for its ,;crvicc by nny public utility, shnll be in efl'ect from 
nncl. nfter thirty days from the clnt.e of il~ adoption. (Acts 
1918, ch. :\4, Jl. 41; Acts t!l!'iO, ch.,128, tl. 822: AcL" J!)(j(j, ch. 
50; Acls 1 !l72, ch. 706, § l.) . 

J.;tlitm·'x 1WI•·.-·-'rhiN Kt•t•t.inn \\'llS mncnch~•l hy Acls l!lriU, ch. 42H, }J. 

1<2:!, hy whh·h lhc rnundl wns incr<'m~l'cl ft·om fi\'c llll'tnht•t·s lo Sl'Vcn 
mc.•mht•t·s, whid' mnt•ndnwnL wn~ •·nt.ilic.•tl in the.~ gcueml t•lc.•rt.iun hc.'ltl 
·l'tu•s•l:t)', Ncwt•tnht•t 'i, lU!iO. Sud1 m·t :mwaulc.•cl lhiH sc.•t•linn hy chnnt~­

"!"t.: t.hc :d1irtn:tl..iYu vntc I'CCJUit·ctl for t.hu 11assugc o£ emergency mea-
su•·c.•s f•·um four lo five. 

Ads 19Hti. ch. 60 substitut~tt the word "declared" !oa· 11defined" in 

34 
SUJIJl. '#43, 3-72 
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§ 30 

Sec. 30. Petition. 

Tn~ CIIAJtTJ~tt 

1 N I'I'IA'l'lVH. 

~ •)•) 
~ ...... 

Any prOJIO.Ht!cl m·dinancc ur onlimtnt.'l'~, including nrtlinancc~ 
for the repl'al or amendment of an existing ordinance, may 
be submitt(.•d to Uw ~omtl'iJ by petition si~ncd hy qualified 
\'otcrH C<JU:tl in numher tu lt.•n pe1· <'""' of' I he nmnheL· or elec­
tors who ca:-;l t.hdr \'Utl.'H nt thu la:-~l JH'el't•dinJ! t·c~ular munid­
paJ clc<·tion fm· th\! cll•c:Unn of cmml'ilmen. ~uch Jll~lit iun 
~hall rontain Ull' }U'otmsed unlin:ttll't! in full, nnd ~hall ha\'c 
npJlCJltll'd lhl~rl'lu m· wrilll•n lhcn~rm lhc nan\l':\ ancl ~uldn•ssl'~ 
of nt }(.·a~t li\'C qualified voters, who ~hall In! nflicia11y l'eJ.ranlell 
as JilinJt Uu! lll!l ilinn, :nut whn shall .(:nnst.il ntt' a l'rtmntiltt.!C • 
of the })clilionet·H fm· the PUI'IH>:O:PH ltet·('inaftc!r :-:lal•~cl. 

Sec. 31. Time of filing. 

All patll'I'H comprising lhc petition :-\hall he a~~embled and 
filed with the cily clcrl<, ns one inslnnncnt, within ntw hun­
dred :nul twenty clayH from the 'late nf llu~ fir~l ~iJ,!tmt.m·u 
thereon, nn<l wlum so fil('d the c1t.~t·J< Hhall ~uhmit: the =--amt! to 
the council at if=-- next n~gnJar JllL'<'ling, ami lH'f)\'i~ion Hha11 he 
made fur puhlit~ }waring~ upon the p1·opuHcd onHtU\llC('. 

Sec. 32. Petition for election. 

The comu·il ~hall nl om·c procl'l~d to cnn~itlet· ~Ul'h l)l't.ilion 
nnd ~hall l:d\l~ lin:ll al'lion lht'l'l~tHl within thit·t~, days from 
the elate of the ~llhmi:..sinn t.lll'\"COf. J f the CO\lllCil l'Cjl•cl~ thu 
propo~cd orclinanl't!, or )m!o;~cs it in a form dill'm·cnt fron1 that 
set forth in the ·pet it ion, or rails to net linally upon it within 
the tinw :.;tatecl, tlw c:nmtniU.cc of Uw p<!f.il.inmH's m:'y J't'tiUin! 

that it h<~ Hllhlllit ft•cl fo i1 \'ofl! uf IJH' t•1t•t•(m·~ in its na•i)dna{ 
furm, oa· that. it. ht' :.;ultmiflc•cl lu :a \'nlco nf the' c'h•t•lm·~ with 
any propnsc•cl <~h:liiJ~t·, :uhlil ion m· :uw•nclnlt'nt, lty tlw follow­
ing IH"Ot't•chll'l~: H:dcl (•ommillt't! ~hall prt•:->t•nt tn tltt~ <·lt•l'l\' of 
the corpnr:\1 ion cmu·t or ~:tid <·ity n p<•t.it ion few ~ud1 Ph'<'linn, 
ndc1re!-i~cd tc. ~nitl court nncl ~i).(twct hy 'JUalifit.•d vnl.cr:-; cqunl .. 

. in numhcr to lwcnly-fiv"~ pm· cent of the nmnltt!t· of t.•lcctm·N 
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Nntt ... nLK CrrY Cotu·: 

who c.·a~l t ht•il· \'o(Pl'\ at flw la~t. tH'Pt't•clin,~ 1't'Jrulat· munit·ipal 
dt!l'liun for llw c.•lc.·c.~tinll of c.·uutn·ilnwn, hut. in no c'Hl'\c.' :-\ig-nc.•tl 
hy Jc•ss f.Jtan fU111' t.hotll'\allcl qll:tlific.•cl \'ofc.•t'S of tJw l'ity. ~aid 

pd ilion :-thaJJ <·.ontain tlw tH'otlo~c.·tl nnlimtucc.• in full in lhc 
fol'nt in whh·h it. i!o; JH'U)Jost•d tn snhntil I he ~nnw to the! ('h~l'tol'f;. 
'fJw ~:licl ltditiun and :all c:opit•s thc.•n•of ~h:tll hl' lilc.•tl with the 
t•lc•r)\ of ~aid t·ourl aH on<' insfn1nu•nt. \\'il hin h~n tl:tys after 

./ flw tiling- thc.•n•of tlw s:dcl dcd\ shall :s~ec.•rl:tin nn~l t•c.•rl.ify 
Uu•rc!ttll wlwllll'r llw l'c.•quil"Ptl uumbPr of tfll:llilitttl \'nlt•t's ha\'c 
Nig'IH'rl f he :-;:tnll'. II' it lu• foliiHI (hal tlw l't'qllit·t~cl llllllliH!l' of 
CJtlalilic.•cl \'ttfl'l's lm\'l' ~i~tnt•cl th_l' :-\aid tt"ti1ion, 1111'n lht! said 
Jlt~f.ilioll, Wifh l)lt' t•t•J"fifit•:tft~ Of the.• said t.'ft•l')\ fht'l't'CIIl, s)~&~IJ 

In~ pt·t·~c.·nh•d hy ~aid c.·ommitt•·t~ to tltt~ cnrpor:dic,n ,.,url •Jf 
~:dtl c:il~·. or to Uw _iwl:r'' tlwn~o[ in vw:alion, and thc.•n!IIJH\Il 
Uuo ~nit! l'ourl, or lim jud~e ( ht•rt•of in ,·~u-ation, sh:tll forth­
with c.•ntl't' :m ordt•t' l':tlling- and fixing n tbtlt• furl holding- an 
c.•h!cl ion for t ht• JHil'post• u(' ~nlun itl in~ tlw protu•~•·cl onli nancl' 
fn llu: c·h•t·lur:-\ of lh" ~aitl t'ily.j 1\ny ~uda .. lt•t·liun l"hall he 
Ju•hl unl. lt·~s than lhit·ly not· ntul'l! than sixty tlnys nf'tet' the 
dal«' uf tlw t•nlt!J'ittJ~ nf said m·llc~r. 1 f any otiH•r dc•d ion is to 
ht! luolrl wilhin lilt' ~aitl pc.~t·intl ~aid <~nul'l or ltw jmiJ,!c.~ I hereof 
shnll clin•c.·t. lhat such JH'opo~t'tl c>J'dinanl'l~ l"h:tll Itt• stthmitted 
to :1 \'nit' of llw dcdm·~ at ~twh dt·l~tiun. At least ll'll <lays 
hefm·t~ :tny Slll'h c~h~clinn lht! ch•rl\ of the :-;ahl cnurt ~-;lmll cause 
~udt pt·npos,•tl nnlinanc.·c.' to l1t~ puhli~hc.•tl onrc in Olll' nt• more 
lH'w:-:p:qH.·r~ nl' ~~·twr:~l ci n·ulation pnh1islwd i 11 sa it I city. 
(Acts 1!) J H, ch. :;,1, Jl. tJ7; Acts 1 Ui'iG, dt. a3n, p. B!l·l.) 

J•.'tlilur"N lrlllt·.-·-Ads l!l!if;, t•h. :l:l!l, 11. :m•l 1 ;ulth•tl lhH Jll'ttVi~iun l't'fiUir­
hll~ IJml u ... lte'lil.iun '"' ::il~lll'tl hy al lt•:a!d, rn\11' t.lentt:;:uul qualitit·cl \•nt··rs 
ur llu• ··ity. 

. 
Sec. 33. Ballots and method of voting. 

'l'lu' lmlln( ~ n~c·tl wlll'n vnl in~~ upnn any :-\tu•tt ,,rupttl"t'cl cu·c1i-
1UliU'C' :-\hall ~tate~ flw til It~ ul' Uu! m·clinatWl~ In lte vuh•tl on, and 
'i.tw hatlnls :nul nll'lhod uf vul.in!!' ~hnll conform tu Uw prnvi­
Niun~ of Hccliun 2'1·1'11 of the Code of Vin.rinia. 

,, ·1 
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§ 3·1 TJIE CIIAR'l'ER § 35 

If n majority nf lhC' t'lt't'(nr~ \'nt.inJr nn ~tll'h tU'O}ltl!'\t~cl nrcli­
n:mt·c !'\hall \'nh! in fa\'or lht'n'of, il ~hall, upon t tw asc.~crlain­
mcnl mul t'C.!I'I.iJic·:atiuu nf t.lw l't'~Uit.:-; of' ~uc·h (!lt~clinu hy 1lac 
commi~~iuucr~ of (!h•<·1ion, het·om .. un m·clinancH of the city. 
(Acts Hll8, ch. ;;.-t, 1•· ,18; Acts J !>56, d1. :l:J!l, p. am;.) 

f:rlitOJ'
1
R 'tWf.t•,--Ac·ls I !llifi, dl. :':w, l'· :l!lli, (*hUilJ~(!cl the fut·m or Uu: 

bnlluls :mel llu! nwlhoc1 ur m:u·ldnr.r llwnt. 

Sec. 34. Ordinances adopted by the electors; how amended or 
repealed. 

No ordinanet' acloptefl hy tl1c \'nh• of the rlr.clnr~. :tR lwrf\in 
J'fu\'ich~d. shall lu• n•peah•d or .ai)Wntlc•d, t'Xt'c!pt hy yut.c uf Um 
clcdul's; hut. t.lll' c·ot'IUJI'alion <'otll{ of ~aid t•ity, n1· the! jn<IJ~t! 
th~rcuf in vac.·ation. may, 011 l'l!ll\IC~t or Utt~ cumwil, hy l't.'~O­
lution, onlcr mt ordimtll('c.~ to repc~al o1· nmcnd nn~· ordinance 
sn mlo)ll~d, tu he ~uhmiU.cd tn the clcctcn·~ nt nny l't!~ttlar 
clertinn, or nt :my ~Jlt'l'i:tl munh·i1ml c.·lcction c·atlPcl for !-\OlllC 
,,th~r Jltl t·po:-;c~, prnviclt•rl that tlw c.·lt!l'l< uf ~aiel t'ntll'l HhalJ 
c:msc not h:e uf till~ Ju·ntul~ccl !-\llhmi!-\~ion of ~ueh or<Hmmce re­
pealing or :mwnclin~ an onlin:nwe, to ht~ tmLiiHhctl once in 
()JlC or mnrc.• IU!\\'spaper~ of :-;aiel dly nut more~ than !-\ixl~' no1· 
II'!'S than thirty d:t)'~ pl'im· Lu ~:aiel t!h~c·tinn. J I' un :uncnclnwnt 
i:o' sn JH'OJm~c.·tl ~tll·h 11oth·~ !-\hall t-.unt.ain the.~ prupo~t·cl amend­
llll'lll in full, a111l l"\tH'lt ~ulnni~~ion ~halt ht! in lhe ~:tnll! ntamwr 
nnd lhc \'llh' ~hall h:t\'l! the ~amc t•ll't•ct a~ in t.hc emil~ of mt 
ordinance su1nnil.lt!d lo clcl'tion b~· Jl•>tmlar 11clilinn. 

Sec. 35. Petition for referendum. 

1f at any t.iliu! within :t t.hia·ly-clay JWI'iocl followinJ~ t.IH! 

:uloplinn nf an nnliuam·,• a JU!t.it.ion. Hi)nwcl h~· quaJi,lh•tl vut<~r:' 
t'tiUal in nmulwr (n l.w<~nly-li\'l~ pt~l'l't•nl uf tlw ntuuht~t· nf 
clcctin·s whn (•:ud. t.hch· \'nlc~H :ll the lm;t tWm~l'tlins~ l'l'J~Ular 
mun'Jdp:tl ('h•cliun rnr Uu~ elect inn ur ('HHilt'ilmcn, hut in un 
cnsc signed by lc:o;s than four lhou~mul lttmlificd \'Otct·s of tbc 
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l'it.y, he lilt!cl with the t•ily del'l\, rC'cllll':-;t in~! tlwl any ~ul'll 

<Wtlinann• I)(~ l't!IJ('ah•d, ur :ttllPittlt•cl, a~ :dah•cl in tlw fJCtilion, 
~uch urclinanc" ~hall not l.ll'f.'omc UJll!I'Hli\'(~ unt.i1 t.h<~ ntcp~ 
inrlic·:atcc1 ht!rcin nfmll have ht•en lnlwn t>t' the time allowed for 
taldns.r ~nth ~fc!Jl t'hHll}Ut\'l! d:t p~e'l without m~tion. Sur·h J)C'li­
lion ~lmll nlale Uwrcin thl• nanws and :uhh·c~~es of ut Jcust 
li\'c! t!h•c•t.orn, who shall <~onslif.uf•• .a t·utnmilh!(! tn a·c~IH"C!smtt 
tlw Jlclit.irnwrs, whn shall he~ nflh:ially J'<'H:tl'decl as filin~ the 
petit inn, aJHl t:.ha11 '~on:-;t.itut<! a commiltnc nf the ll<.'lil.inncrs 
fo1· the purposes hel'cina fie I' ntalc•rl. Ht!fCJ'Cilflum Jll!litions 
IWPC1 nnl l'nntain t.IH! h!Xl. nf the m·rlinatu·c or nrclin:uwc!s, the 
:IUH'IHhlJC!IIf. Ol' rc•rn•:1J ur whit•h i:-; ~·uwhl, hut. ~haJI c•ont.ain lhc 
fH"UJUil"t'tl :tlliPtHitut'llt.. il' an ilUH'IHlllll'Ut. j:-; clc•llt:ttHII'tl. (/\ds 
1 !J I~. <·h. :~.J. ll. ·IH; J\l'(:.; I !tfiH, l'h. :;:;H, Jl. :wr,; 1\d.:-; J H7:!, ch. 
7<Hi. ~ 1.) 

1-.'tlilot·'s Jt(lft·.--Ads l!lafi, (•h. !I:J!t, p. :wr., :uf,fc••l the• tu·nvi~icm n~quir­

in~ that llu~ }lC'liliun hC' ~i~nt'rl hy nt h•:t:-;l fnur UmU!-0:11\tl •tualific••l \'olcrs 
ur thr. t•iry. A•·ls )!li2, c·h. 7ct•:. ch•h•IL•cl the: fir:-ot. !it'llh•n,·c· .. r thil' tcrc­

t ion which Mlulrd t.h:1t :.11 onlin:uwt•s, c•xc·••t•l rnw•·Jrt•nry nw:1su I'C'S or 
appt'OJll'i:Llicm cu-clin:uu:c•s, shall gn into l'll'c•c:L lhirly clnys nftct' )lnssagc. 

Sec. 36. Proceedings thereunder. 

'l'hc dty c•ll!rlc nlwll tn·cst:ttt the ~nid pnt.il.inn ln the <~ntmdl 
at il~ nrxt l"t'S~ttl:u· ull'd.ing, :mel thcl'cupnn tlu: coum·il ~haJJ 
)H'Ol'l~Cd tn I'CCOJlHidcl" thl' U1'Clitl:tll('C. ] f, within thil·t.y days 
:t fl.pr ( h<• filin~~ nf :-~tll'll lll'tilion, lhl! m·clillalll'C lu.~ ttn(. I'Cflt':&h~d 

m· amt~IHh·<l a:-; rl'quc:·dPll in ~ul'11 J>elition, the c:it.y cleJ'l< shnll, 
if :-;n l'(~qtw:4l'c1 h)' a wt·iting- sig-JW(l hy a majority of the saicl 
t•nnimit.h~(~ :uul IH't~~(·nh~d lo the KHicl c·il.y c·lc!rk within t.wenty 
day:-; :tft('l' t.lw t•xpil•atioll of K:tid pt•t·imJ nf fhit·l.y cl:t~'K, pt•C':-;ent 
to f.hc• t•lt•rl< of Uw c·unuu·:d.inn t•nurl. of ~:lid t•il.y, till' :->:&id pl'li­
finu :uul nil l'nph•:-; Uwt·(•nf n:-> otH: iu:-;lr'lllllt!llt fnJ!c~t lwa· with n 
c:op)' nf fluo nl':linatlt't' tlh! l't'JWHI of whh·lt i:-; Knught.. \\'ilhin 
Cc•u cia~·:-; :tftt•r I ht• Iii in,~ nf ~:tiel pPt ilion, flu~ dP1'1.; ,,( :-;aiel 
t•um·t. :daall :tl"t'Nt:titt anti t't!l'l ify wllt't.ltt•e· l.hl~ t'(~··lllirt•cl num­
hc'l' or C(lt:alifit~(t VUlc!l'~ haVt! HiJ!Ilml t.hc Name. Jf it lm fcJtllld 
tlw't tht! rc.~•luil·c•cl numhct· of lfttaliHc.!tl volca·~ have ~ignml th~ 
~aid )lctilion, then within five days nfter the expiration of 
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I 37 '1'111~ CliARTl-~R § 38 

~ni<l l<'n dny~ thn r-;aid (lt'f.it.ion, wil.h t.lu~ t't'rl ific·att~ of l.lw derlt 
thereon, ~hall he~ )U't•~t'll{c•tl hy the! ~aid <·nmmiU.(•e tn the c·or­
Jtetration com·t or ~aitl dt.y, est· tu Uw jwh~c t.lwrcor in vm·a­
tion, aJHl thereupon Uw :-;n ill com·t. nr the judge lheJ'('of in 
vnration, ~haJJ furlhwith <•nter an Ol'tl~1· c.~allin~ and fixins.r a 
date for hohlillA" :ui t'lt•t•tion fur the.: tHH'JlOHC of ~uhmilling 
the ~aid nnlinanc~ I o the t•IPdor·:-; of said t•ity. Thc.·rt'llJJnn 
the suid or·dinant.·l~ shall ipso f:ll·tn he further ~uspetull~cl frnm 
s.:oin~ into cfl'cct until ~urh clcdion ~hall have h«~cu held ancl 
~haJJ then be dccnwd r·c.•pe:tled unlcs~ :tJllH'UV('d l1y n majo1'ily 
of thos~ voting lht'J'<'nJL ;\ ny ~urh c.•l•~dion :-;hall hf! held JH>I 

Jc!-iR tlwn thiJ·ty noa· ntore than ~ixt.y da~·~ aftl·r· lha clatt~ of 
the entering uf :=;tu:h nrclt•t". J r any "' hct· c!ll'l'linn i:-\ ln bt~ lll'ltl 
within the xnicl JU~rind, Haid l'um·t OJ' lhc• .itHIJ':c tlwrcof in 
\·ncation shall dit·c<:t that the Haiti ordinancl~ sha11 be ~uh­
mittccl to the vul(! of 1.1te d(~l'toJ·s :\l sth'h t'lct·linn. At lt·nsl 
ten dnrs before :my ~ttdt dc•t:linn the c·lerl< uf ~aiel l'Oltrl :-:h:lll 
canst! the ~ai(l m·clin:uu·t> t.n lu.' puhli:.-lu•d ottt'c' in otw or mot·e 
JlCWSJl&l}ll'l'S or gCilCl'H) Cii"CUJution pttbti~hccl in Haid dty. 

Sc~. 37. Ballots and method of voting. 

'fhc hnllot.!~ used wlum voting upnn sth·h ni·dinance slmll 
conform in all rc~(Ject~ to t.hc lJallol~ requil·~tl fm· un initiative 
eJection unclN' st'ct ion !\:~ lwl'cor, ~mel the method nf \'oting in 
1m~· such eJection :-;hnll he as prc:-;<"ribetl in said se<.'lhm. 

If in any snch (')l'elion the ol'lliuancc so rc.•fct·rccl or .sub­
mitted be nppa·nvccl by n majority ul' lhc clcclol'~ volin!~ 
thcrt'on, the !-\aiel ttt~clinant't' ~hall, upnn Uw m,,.,,rlainmcnt ancl 
cct·lificalhm nf llH~ t'l':-:lllt~ of ,.;tu·h c·lt~d.inn h~· Uw t•nmtni:-\­
siom~l'~ uf etediou, J~n italu t•ll"t!t'l :\1{ an urclinam·t~ uf tlw c·ity. 

Sec. 38. Ordinances submitted by popular petition. 

Ol'din:mcc~ ~mhmil.h•fl tu lhc cnmwil hy juil.iat.ivc petition 
and pa~sed by the (~nunci1 without chang<~, nr J>as~cd in an 
amended fortn, 'hnd not rt~'tuircd tn he sulunil.tt!<l In t.hc vole 
of. the electors by Uw connnillcc ol' lhc )lclitiuncl's, ~lmiJ be 
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~nh.ic!d In the l't~fl'l'endnm in the xamc ma nn~r a~ olhr1· 
ord i ll:lll(~Cs. 

Sec. 39. Conflict of ordinances. 

Jf two m· nun·e cwdinan<:t~s :ulopt.etl m· :tJltn·nve'l al the ~arne 
cle<'linn ccmflh·l in n~spt!c'L or any of t.hda· Jn·ovisinns, such 
unlin:uwc·~ ~lmll J•:u inln C'll\•t•L in n·~twc-l nr SIIC'h nr t.hdt• Jll'O· 

vi:-;inns ns :u·c! nnl in c•nnflit·l, :tncl llw nne n•cdvin~ the high· 
<•sl nllirmath·e vote shall Jli'C\':lil insor:u· ns thcit· Jll'ovisions 
conllict. 

Sec. 40. Measures not subject to referendum. 

Ot·clinalll't'S )t:ISSt•tl pro\·icJillJ~ rnr any \\"01'''· imtU'O\'('IllCnt 
or •·,•pairs l'l!l't.ifh~tl hy the t•i(y llHliHlJ~~t· lo IJl' immedialrly 
Jl('C('s~aa·y to tn·otecl puhlic property or health from imn1incnt 
c1nnJ!C.'t', nr to Jll'nlecl Uw c·ity ft·om immhu.~nt los~ or liability, 
f'hall noi he suh.il'c·l; (.u l.he l't!fl'I'('Jl(ltlnt. The c.~ertilkale or the 
dty manns~<·r in any stU·h c·a~(! shall lm r.onclw.;ivt'. All other ·· 
onlin:uu·c!l'\ Jlils!'\ccl unll·s~ t!xc·mpted 1,~. Jaw, ~hall he suhjcct 
t.o the l'l!fea·ctnclum in lil<c mannc•t· as nL1tcr ordinanccst except 
thnt they AhnJI J.~n into cJl'cet nl the time intlil'ated in ~uch 
nJ'tlinmu·e~. I r. wlwn ~nhmil.lecl to n vote of the electors, nn 
oa·clinanct• he unL appt·u\'l'cl lty n. mnjol'ity of the voters voting 
th~n·on, it. ~hall he t•un~hl('t'(!c\ rt'}lealcd us rc~-tarcl~ any fur-
t ht•r ad iun t.hcn'\tntfl.'t'; hut ~ndt mca:o;u re :-;n rcpca ktl ~hn ll be 
dcem(•d ~uflicicnl nuthnri1y for )mymcnt in nccoJ·dance with 
lhc orc1inant·c of any expcn~cs incurred previous to tho nsccr­
tainnwnt nncl t·ertific:ation hy tl1e t:~ommissinncr~-t of clel~tion of 
t lw I'PsnJI. of l.lw l't!l't!t'tm<lurn vut.c lht•rcwn. (Acls I !l72, ch. 
70(;, § 1.) 

1-.'dilur·~ 1tnl r·,--J\t•ls 1 !l7!!, t•h, 7flri, anwnr1t•el lh is ~a·t·liun hy clch:t.in~ 

ull t•e•fc••·c·twr·~ to c•mt•l"l~t~ttc·)• nu•:umt'cR. 

Sec. 41. Preliminary action. 

"' J n (~a~t' u rwt.it.ion he filml l'l!«lttesting Umt n measure paRsed 
by the cnundl IH'cwitlinA" fnr ·Uw <!Xpcndit.urc or n1oney, for a 
b01ul is"uc or n )lul>Jic improvement be sulnnittcd to n vote of 
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th<' l'lrdol·~, nil ~1''1'=' pr"limiu:try to stll·h at'fnal t•xtu·uclilun•, 
:~ctuaJ i:;stw uf luuuls or :•c.·lu:ll si~ni llg' or a. (~onl.t·act. fol' such 
iJnJll'O\'l'lliCH(~ nwr IJ«' lnJH•JJ Jll'icn• to lhc dcctiun. 

Gt::\J~HAI, l'novJstoNs ltt·;l.ATINt: ·rn J.:r,gcTIONs ANn ·ro THJ·: 
INJTJ.\Tt\'t·:, H.l·:l•'l·:lu·:Nutl~J ANU HE<:At.t •• 

Sec. 42. Elections. 

1\ll (l)l'c:tions fu1· tlw t!lc.•d.ion of t'nUtH:iJnu~u, atu1 all inif.ia· 
tin•, rcfPJ't.•tu hmt a rul t'Pcall Plc.•t•( ions, shall bt~ <.'utlfhJch•tl, :t ncl 
I h•~ J'l'Sttlt. t·:un·a=':-:t•d :uul t:c••·li ficd, lsy I he• t't'J.{IIIa t' dt•cl ion 
n11idal:' l'l'tl\'illc.•d h~· the gc_•nc•·a) ,.Jt•c.·lion Ia ws nf the slat c; 
and, t•xct•pl m.; nllwrwis•• pro\'icled in this <'lwrlt.•J', :111 sw:h 
l'l~ctions ~h:tll lu~ g-u\'t'l'tu•tl hy tlw :;aid ~«'Ut•ra1 t'lc.·diun laws. 

Sec. 43. Petitions. 

AU JlCtitions fm· llw nominalinn of couucilnwn and :tll peti­
tion~ in c.~nnnl·ctinn with the in it iali\'l', rc.•fl'l"<!lHium ur rc.•t·all 
::hall Ul~ ~iJ!rwd in ink m· indclih1t~ J1lmcil lty the c.~lm·lnl' in Jlct·­
~nn :ttHl nol hy ugl'll t tll' a tl.tH"Ul'Y. J·~ach pct·~on ~ign i llJ! n ny 
l'OUt'h pct-ilinn sha II pl:acc uppn=-'itt• his 11:\111(~ the clall.! or hi:i 
~ignalun•, awl hi:-; t•lacc nl' t·t~~idl~llct! h.r :-\La·m·l mul mmthCJ'. 
Til<' ~i)!nalun'=' lu any ='ttl'lttwlilinn IH't•tl uut :t111H~ :tl'l"'ntlc.•d 
tu uth' p;IJh'l', hul (u t•;wh sudt p:tpc•r (t•xn•pl in llu• t':t='t' nf 
copic~ uJ' rc•t·all p,•lilions, whi('h may nol J,e drc·aalnft•d), thcl'<~ 
~hall ht• :tU:w111'tl :111 allitl:~vit. hy flu~ cil·t·ulatot• fht•rpnf Hl:tl.iiiJ! 
tlwt <•:u·h sit!."ttat Ill'«' :qtpt·utll'cl I ht•t'('(n is Uw J!••nuiaw jo;iJ~tmf.lll'(' 

nf the }ll'l'~uu whn='t' IHIIlh~ if. pm·pot·ls -tu lu~ :md lh:d. il. wa:-; 
made iu tin~ IH'l'H~'IIt:t~ of fhc~ afliant. em l1w clat,• itulit~al.t•tl. 
All t•uph~~ of an~· suc.·h JWI it inn sh:tll he• ( l't•atml :as nriJduals. 
t\u l'lll'll JWtilinu shall luo th•c.•nH'tl in\·:tlicl t.y t·c·a~tm nf llu~ fad 
thal it i~ ~iJ!Ill'll hy utte us· mo•··~ ll(!I'~OUH who nrc~ UfJt. ,ttuaJi .. 
fled voter~. hut Uw n:unns nr foitiCh IJl!l':•ums ~h:tlt nnllm l'OUnf.cd. 
1\~ u~L·d in thi:-; Ch;u·lc.••· llw tc••·ms .. \.J(•ctut·," "'llUtlificd cll'd.m·," 
untl "<Jn:tlilit!d \'nll'l'" nl'c synonymous. 

4!l 

08? 



§ ,J.J NOIWOLl{ ( 'rrr CnUJ·; § 4G 

Sec. 44. Presumptions. 

All :-:i:~n:tlun·=-- to :any twlitinn nwutiuu,•d in llw pn!~l·•ling 
~·wl'l iou lu•t·ttof shall In! :u·,·•·plt!cl :lllcl ln·ah•d a:-; prima fac:ic 
•~·pnuitw. For lin: purpo:-:c~ of t•••rlifyiuJ.! flat~ lllllllln•r of quali­
Jit•d \'olt•rs wlao=--t~ nanws an• ~i).!tu•d to any stu·la pc.~liliou the 
clt•rl\ of the~ t·or'tJOI'ation t'Oill'L uf :-;aid city shall Jll't'~llllH: that 
:lily pc.·r~on who:--c.• uamt! cappc.•ars thc.~n·nn isH c.tualilic.·tl \'tJiel' 

it' .!-Olll'h pc~t·.!-Ooll ( n) is PXPIIlpt from Uw p:aynwnl. of pull taxes 
as n pr•·•·c.•qui~ilt· lo voting, ttl' (h) appc.·ars from the tl'l'a:;. 
urcr·s list of tu•rsun~ who han: paid llwit· poll taxes to ha\'C 
C.'Oillplit•cl With t.lat: laW ilS {o payment. uf poll l.aXt!S SO as to 
he.~ a CJll~alitit•d volc!l' 011 t.lu~ clalP nf hi!.; ~i~nat.ua·c.: utulc.•t· the.! pro­
\'isious :111tl wil hill tiiC' lllt'i\llillg" uf Sl~dion •l!l lu.•n•of, a~S\llll· 
inJ,! him to hl' duly J't'g-i:--tt'J't•ll. J\11 sul'11 IWiitions ~~~lt~tantially 
c.•ornplying· wi!h tlw n·quin·mc.•nl:-o ul' this ('ltal·tc·r ancl t:crli­
fic.!tl h~~ :-:aid dt•rl\ tu lw:n· llw a·c.·quire<l mtmher of :-;i)!·nalurcs 
nt' qualifittd \'nter:o; ~hall lu• m·c:eptt•cl anll tn•atc.~cl as prima 
f:u·it~ sulli•·ic.•nf. The llllnlt.'ll '"' proving- tltt' ittsulli<·h!ttcy nf 
:uar ~nl·h pd ilion in ~tHY l'l!SJll't~l :-;hall Lt! upon tlu~ J>t!I'SOll 

alleging tlw snnw. 

Sec. 45. Qualifications ot persons signing certain petitions. 

Tht~ c.r•w~t ion wlu~Uwa· nny }ll'J'Hnn is n quali fi<~tl \'Olea· for. 
t ltc pm·pu:-;,, of siJ~tting :lily nominal ing pc•t.i lion or ally peli· · 
t iun in c·onnl'c.~t iutt with till' in it iat in•, n•ft~t·t:mhim m· n·c.:all 
:-:hall lu• ddt•rminc·tl :as follows; II' auy suda twlit.inn he signed 
on m· h(!forc the Sl!Cmul Tut!Hday in .June in HllY yt~ar, the 
pcn~on sigtting t.lw ~antl! shall he llt'cnwd u quaiHic•ll volcr fur 
Uwt pi•i·pnst• within the nwaninJ.~ lu~n·uf, if 'lualili(:tl to vote 
un ~aid ~c·c~uucl Tw·~day in .It lilt'. If !-tlJc•h P"t il imt lu~ ~hntl't( 
:tflc•r lilt' ~t·c·und 'l'aw:-;rl:cr in .ltJIIt' iu any ~·t•ar. lhC' pt•r:mu 
~h~nittJ•: 1111' ~:Lilll' ~hall lu· th·c.~nll'd a ltu:tlilit•d votPr for that. 
pnt'ftet~l' wilhin lht· rut'nllillJ!. h•·•·,•of, ir qu:llilit·cl In \'olt• '"' llll' 
lil·~r. 'l'aw:-:d:ay :tl'tt•a· tiH' lin.;t. 1\lunc.lay in Nu\·t•m1uH\~or !-t:ticl yc•at". 

Sec. 46. Duty of city attorney. 

Jiefm·c nny o•·dinancc 01· nmcndmcnt JH'OtJO!\l~cl by populnr 
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Sec. 66(a). Deputies and assistants of the city auditor. 

The city auditor may, by und with the consent of the coun­
ril, appoint one or n10re deputies und such numbea· of m;sist­
ants as mny be providect by ordimmcc. Any or the official 
duties of the city umlitm· may be pm·fornwd by uny o{ his 
deputies. (Acts 1952, ch. 2:m, J>. 354.) 

Erlitor•s 710t(!.-Sl"cLion Gli(a) wns nddr.d to the Cha•·tcr by Acts 1U52, 
th. 239, p. 354. 

Sec. 67. The annual budget. 

At least sixty days before the ·end of each fiscal year, the 
rity mnnager ~hull Jlrcpnrc cllld submit to the council an 
annual budget for the ensuing fi.scnl year, baf;ed upon detniled 
estimates furnished by the sevca·nl department~ nnd other 
dh·isions of the city government according to :t clnssifi('ation 
as nearly uniform us poKsible. The budget shall Jll"l!scnt the 
following info1·mntion: 

(a) An itemized statement of the appropriations recont­
mended, with comp;lrutive stnt.cn1enl~ in J>ua·ullel t-o:olumm; 
~howing estimnte=' of the expenditures fot· the current year 
and the actual expenditure:-; for the next J>rerediug yenr. 

(b) An itemized statement or the tuxes required and of 
the estimated rcv~nue=' of the cit.y fi·otn nil other source:; 
!or the 4-~n~uing Jiscal ycnr, with c:ontparntive statements in 
parallel colun1ns of the taxes mul other revenues for the 
current and next preceding yeur, and or the increases or 
decreases estimated or propo~ed. 

(c). Such other· infcu·matinn ns may he a·t'quircd hy the 
council. 

(d) \Vhen putting a fiscal yenr front July fii"Rt through 
. June thirtieth into effect, the comparative statement~ re­

quired by the provisions of subsections (a) und (b) above 
shall not strictly apply for the fiscal yea1·s lDGS-1969 and 
1969-1970 but the city nmnnger ~hull show in the budget 
such comparative figut·es ns shall best c:nrry out the intent of 
subsections (a) and (b) above. 
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Copie~ of Ruch budget shall be printed mul nvuilnble for 
distribution after its subn1ission to the council; and a public 
hearing shall be given thereon by the council before finnl 
nction. (Acts 1918, ch. 34, p. 64; Acts 1956, ch. 115, p. 117; 
Acts 1968, ch. 174.) 

Eclitor•1:1 'wtc.-Ac.•ts l!UiH, ch. 115, p. 11'1, mndl~ dmngcs in the informa· 
tion rcquil'cd to be JH'l'scnted by the buclg('t, JH'CIJUl'Ctl mul submitted by 
thu city mnnngcr. Also, Jll'ior to such net, this section Jll'ovided that 
c.·oJlies of tht' budget should be printed nncl uvnilnble.for dist.l'ibution not 
Inter thun two wcc.•ks nfter its submission to thl• council. 

Acts l!lG8, ch. 17·S ndded subsection (d). 

Sec. 68. The annual appropriation; council moy provide that 
\~, taxes continue from yeor to year • 

At least thh1.y days before the en<l of ench fiscal year the 
council shuJl pass un annual uppropriution ordinance which 
shall be based on the budget submitted by the city manager; 
nnd shaH Jcvy stu:h taxes for the ensuing fiscal yenr, if not 
theretofore levied, n~ muy be necessm·y, together with other 
revenues of the city, including tuxes theretofore levied, to 
meet the uppropriutions made and nil stnns 1·equh·cd by Jaw 
to be raised foa· account of the city debt, together with such 
nddition, not cxceedinR five )ler ~cnt of the total n)>propria­
tion~, UN ntny be nccct;snry to meet nny nbulcmcnts fa:om and 
deficiencies in the nctual collection and receipt of the esti­
mated tuxes und other revenues of the city. The totu] amount 
of approprintions shnll not exceed the estimated t•lwcnues of 
the city. 

Jn levying tuxes the council may Jli'Ovidc that amy tax so 
Jevicd :-;hull continue fa~unt yem· t<t yenr unless otherwise 
chunged by the council. (Acts 1918, ch. 34, i>-. 65; Acts 1952, 
ch. 18, p. 26.) 

Editor's ''ott·.-A eompnrison of the old and nc.•w St.tl'Uons is necessary 
to ascertain the chnngcs made by Acts 1052, ch. J8, p. 2G. 
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taxes when due and unpnid in the same mnnncr and to the 
s:m1e extent that goods untl chattels may be distraincd and 
~td for state taxes. 

A tenant by whom pnyn1ent is mude or from whon1 pay­
ment is obtained, by distrcl:;s or otherwise, of taxes or levies 
due the city by n person under whom he holds, shall have 
credit for the sun1e nguinst such }lcrson out of the rents he 
mar owe him, cxt'CJJt when Uw tcnunt is bound to J»nY such 
taxes and levies by an express conlrnct with such· pct·son. 
And where tnxt!H ur lc\•ic~ urc paid to the city by nny fidu­
riury on any c~tale in his Juuuls or for which he may be 
linhle, such tuxes mul levies shall be refunded nnt of the said 
t~tate. 

Sec, 88(a). Assessment and equalization of assessments of real 
estate. 

The council of said city shall have the right and power, in 
lieu of any other method prescribed by law, to provide for 
the annual assessment and reassessment of real estate for 
'taxation, and to thnt end may appoint a single assessor to 
n~sess such reul estate for tuxntion, may }>rcscribe the duties 
and term of oflice of said assessor, may require that he shall 
gh·e his entire time to the duties of his office, may remove 
him for cuu~c, fix his co.nli)Cll!:mtion, which shall be Jlnyablc 
out of t.h<~ lut·nl lt't'asury, ;~nd may Jil\ewisc JWovi<lc :Cor sucl1 
tcc:hnical uml c:lt~l'icnl u~shtlnnt·c u~ nmy be ucce~snry or acl­
\"isable and for thu pny1ncnt of any other expenses that may 
be properly incident thereto. Snid annual assessments or 
rcas~essments NluLJI be comt,letccl by suid ns~csNor by the 
thil'ty-first duy of AuJ~ust of the year in which they nl'e mnde. 

All such renl estate shnll be assessed nl its fair market 
\'nlue and the taxes for cncl1 ycnr on such rcnl cstulc slmll be 
extended on the bnsis of the lust asscs~nwnl made Jll'ior to 
such year, ~ubjt?ct lu KUCh chungcs m~ n1uy huve bee1t lawfully 
made ... 

Notwithstanding any of the }>rovi~ions of sections 58-895 
and 58-899 to 58-901, inclusive, of the Coclc of Virginia, the 
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circuit court of said city or the judge thereof in vucntion shall, 
annually, appoint for the cily n board of review of rcul estate 
as~csNmcnts, lo uc con1posed or three 1ncntbcrs, who shall be 
frcchohlcrs of Haicl city. The terms of such members shall 
commence on thcit· appointment an,( shu)) cxph·c on the thir­
tieth duy of NovcmlJl'r of the year in which they arc ap­
pointed unlc~s such terms arc extended. Such court or the 
judge t.hm·t.~or in vacnUon nmy <.~xtcncl the t<~l'lllli of the n1cm­
hct·s of (he :micl· ho:u·tl of J"cvicw and shaH fill ·uny vacancy 
therein fot· Uu~ unexph·cd tcrn1. The n1emhcrs of the ~;aid 
bom·tl shall recch·e per <lienl compcnsntion for the time actu­
ally c.mgagt'fl in the duties of the honnl, lo he fixed by the 
count:il or snid city, and to he )mid uul of the lrcnsm·y of 
saitl city, }JI'udclml, however, thnllhc council o( ~nitl city may 
limit the r•ca· diem conl)lCn~ation to such number of days as, 
in its judgment, i~ suflicicnl for the completion of the work of 
the board. 

Such bo:u·d of review shall have nnd mny exercise the 
power to revise, correct nnd nn1end uny assm;smcnts of 1·enl 
estutc made uy :mid m.;scs~Ol' in the year in which they SCl'\'e, 

unu to thnt end shnU have an the powers conferred upon 
boards of equalization by ~cctions 58-908 to 58-912, inclusive, 
or the C::ocl<' of Virginiu. Not.wit.hslnnding nny provision of 
snicl sections, hnwc\·m·, the board of review n1ay :ado}tt any 
l'l'~wlal inn~ twu,·hling fm· tlw tll'Hl JH'l'~cnlatiou, wit hnul for· 
n1ul pclilions or olh~r plt'ndiugs of rcquc~ls for review, and 
looldng to the further fncilitntion and t:dmpliticnlion of Jlro­
cccdingK before the ho:u·d. 

Any J•t~•·:.;un nf said city nggrievc~d by Hny ns:-;e~sment mndc 
by s:tid ·m.;~c:o;s{H' o1· boant of l't!\'icw nl:t)' npply for relief in 
the mannci· pt·nvidccl by section!; 58-114!'i to fl~-1151, inclu­
sh·c, of the Code of Virginia. 

This Rcclion Rhnll not ar>p1y to the a~~cRsment., of any real 
c~~nlc usst!l'\salJle undc1· tlu~ law hy the Stale Cnn•m·atinn Com­
mi~sion. (Act!~ 1950, ch. 488, Jl. 9GO.) 

Etlitor's 1wte.-Sc.'Ction 88 (n) w:ts udcled to the Chnrlct• by Aels 1950, 
ch. ·IH8, p. 9UO. . . 
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a:sdited as soon thereafter as practicable by the city auditor 
or by RUch agency or other n1cans us the council DUlY direct. 
Tht a."Lid bonrd shall also report to the director of finance ull 
lzs\·t~lmcnts made by it, and all n1oneys t·eceived by it within 
thirty days after the same shaH have ueen n1mle or received, 
&nd the director of finance shnll keep an nccount of the san1c 
a.r.d report the said nccount to the council scmi:\nnunlly in 
Janunry and July of ench ycur, and mol much oftener ns 1nay 
k fC(JUircd by the council. (Acts 1Hl8, ch. 34, p. 70; Acts 
l'.jO, ch. 4:{6, p. 853; Acts 1972, ch. 706, § 1..) 

E ditur'• 1rotc.-A comtull'i~on of the old nnd new sed ions is ncccs­
-..,. to usccrtnin the chuugcs m:ulc by Acls lH50, ch. '1~1n, p. 853. Acts 
at::. ch. 'iOG. chnngcd the rcfcl'l'llCC t.o t.lac titulc Constitution in pura­
r.ti>h five from seclion 127 to al't.iclc VII, section 10. 

S.C. 86. Bond issues, etc., generally. 

(I). The council may in the nnme and for the u:-;e of the 
dt)· contract debts and n1alte und issue or cause to be made 
a.nd i~sued as evidence thereof, bonuA, notes or other obliga­
tion.~. upon the credit of the city or solely upon the credit Clf 
•;,<ific prope1-ty owned by the city, or solely upon the credit 
•f income derived from p1·opurty used in connection with nny 
tp.1blic utility owned and OJ><!rntcd by the city, such boml~ and 
Cll.tt.·~ or other obligation:-; to be rithcr coupon or regi~tcrcd 
bond~. or coupon bonds with the privilege to the holder of 
bdng the same registered us to principal or as to both prin­
df\31 and interest. Hut excc}>t as provided in clau!-le ( 4) of 
ll:i~ :tcction no debt shnll hercaftct• be cont.rnctcd flll" u Junger 
~trriod than that of the probnbJc lire of the work or object 
f')r which the debt is to be contracted, to be determined by 
~~-dircctor ___ of public works and by him certified ~s herein-
•ftcr provided. -rn- determinin~li}~~J>_l·obable life or~ probable 
anon•gc life of works or objects ns hereinafter _provided, the 
t!irt·cfbr of public works shall not deem the life of the foJlow .. 
kt dusses of work or objects to exceed the following periods, 
a..mcly: Roadways of streets having, at the time the debt is 
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contracted, railroad or street railway tracks thereon, fifteen 
ycurs; roadways of all other street..~. twenty years; school­
houses, thirty yenrs; other public buildings, forty yenrs; iron 
bridges, thirty years; concrete bridges, forty years; parks 
or othe1· reul estute, fifty years; ancl all other works or objects 
not hereinabove specified, thirty years. In the event that a 
debt shalJ he nuthorizecl for purposes :falling within two or 
more of the above-named clm~ses, it shaH be the cluty of the 
director of public work~ to determine and certify as herein­
after provided tl1e probable avernge life of the "'orks or 
objectH for which said debt is contracted, tuldng into con­
sidcrntion the natur(! of snid worl<s or obje<.·t~ and the portion 
of ~aid tll~hl clJ>J>lienblc t.o :-;aid wurlu; or ubjcet.s, respectively. 
'Phe words "probable Jife," ns herein used, slmll he construed 
to mean the length of time that will )n-obably elapse before 
nny p:u1:icu1ar improvement (nssuming it to be l<ept in reason­
able current repair) \viii reasonably re<JUire J·eplnc"enlcnt. 

(2) No bond, note, or other obligation of the city shall 
hereafter be issued except as hereinafter provided in the case 
of tcmp(wary lonns, unless and until there is 1iled with the city 
clerk a certificate f1·om the director of public worl\s in sub­
stantially the following form: 

"I hereby certify that the probable life (or 'the probable 
H\'l'I.HJ~'' lift~') ur the wnrl\ ot· oh.il"t·t (nr 'the wor1ts or objects') 
fm· whh:h the debt nuthot·izcd by Ute ordinance entitled (nam­
ing it) is contrncted is ns great as the longest period fixed 
for the maturity of any obligation issued or to be issued under 
the same ordinance"; and the said certificate shnll be con- · 
elusive. 

(:~) TJie mmcinnam ))erimls h<!rcinubove fi.xl~cl fot· the con­
tt·adin~ uf ctcul~ fm· the Ncvernl ptn·pnNc~ hereinabove set 
forlh may be changed at nny time by the General Assembly, 
or under its nuthorily, as to :my bonds to be issued after said 

•· chnnv.-e is made, und ~uclt l~hangc shall not be tlcemccl to con­
stitute nn impairment of the oiJiigntion of the contract of the 
city as to u~y bonds theretofore issued. 
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(4) Notwithstanding anything in this section contained, 
it shall be lawful for the sai(t city to issue, without the certifi­
cate of the director of public worl<s ubove-mentioned, bonds, 
notes, or other obligations for the purpose of refunding, so 
far as necessary, any obligations of the city created before 
April first, nineteen hundred sixteen, but maturing thereafter, 
or for the purpose of refunding botHls of the city heretofore 
issued which mature not more than three years after the date 
or their issue; hut no such refunding bonds, notes, or oiher 
obligations shall be issued !or a }leriod of more than twenty­
five years, except thnt bonds. issued for tbe purpose of re­
.funding bonds or snid city heretofore issued which n1ature 
not more than three yenrs after the dute of their issue may 
be issued for a tern1 not exceeding thirty-five yenrR; and ull 
such refunding bonds shall conform to the requirements set 
forth in clause (5) o1· clm.tse (G) hereof, as t11e case may be. 

(5) Hereafter, except as provided in clam~e (6) of this sec­
tion, no clebt shall be contrnctecl, nor any bond, note or other 
obligation of the city issued, except as hereinafter provided 
in the case of temporu1·y loans, unless by the ordinance or 
ordinances authorizing tbc sume there be required the unnunl 
or: semiannunl payment, us a sinking fund, to the board of 
sinking fund commi:-;sioners of the City of Norfolk of n ~mn, 
or sums, to be fixed in mul by snid ordinance or ordinunccs, 
whicl1, if :mnunlly or ~r.ntiannunlly }l:lid as pr(l\'idcd by ::mill 
ordinance or ordinnnces, will {ns shown by any sinl<.ing fund 
tables in accepted use among bankers) , with interest at four 
per centum per annum thcreotl and upon the accumulations 
thereof, }>roduee at the date of ntatul'iLy of the boncl~ the 
amount of U1c debt to retire which sai<l ~inldng fnnd wa~ 
created; and the said amotlnt sha11 be nnnuully uppropriatcd 
by the council and sltall be paicl anm.ially if said umount shall 
have been fixe<.l on the basis of annu~\l pnyrnent8, and semi~a. 
annually if such amount shall have been fixed on the busis 
of semiannunl payments; provided that after the sinking fund 
created for any issue of boncls shall equal the total antount 
of. said issue, the obligation t?f the city to make further pay-
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ments in respect thm·eof sha11 cem:;e :m(l determine, except to 
make good nny lo~scs lo the said sinking fund, .nncl :iny sur­
lllus fmuls in the hand~ of the sinking fund commis~ioncrs, 
unci not needed to JlHY the principal nnd interest on any such 
isstte, shull be p:aid to the eity tt·ensm·e1· nnnuully, nt ~tt('h time 
ns the comn1issioncrs slmll determine, tu be creclited to the 
J~enet·al func1 nr tht' t·it.y. Not. Jess th:an fivn nm· 1nnre than 
t-;ix Yl'at·s urtl'l" the dntc of tm<·h i~f·me of hon<l~, notes or other 
ohJigntion~ llcrcundt~r, it shull be the duty of the 1Jmu·d of 
sinldng fund <~ommi~~ione1·s to appraise ut their fnir murket 
vntne, not exceeding }lm·, the Rel~urities hc•ltl in the sinldng 
fund pca·tuining tn that issm~. :md if it should tl1en ap)>ear 
thnt the snid fund, tn~ctlwr with the fnrt11c1· uppropriations 
to be n1ac.lt! thcrt'to, and with interest ut four per centum per 
annun1 UJlon Rnid funcl nnd the accunnllutions thereof and the 
nppropriulions thet'<.\to, will not be uclcquate to }my the said 
bonds, notes, or· ntl1cr obligation!;, at mutul'ity, it shnJJ then 
be the duty nf the snid bom·d to cletermine nn<l certify to the · 
council t11c amount or such further unnua1 npp1·opriation as 
will, with inttla•cst and nceun1nlalions ns :arm·esahl, he adequnte 
for s:aid JHil.JlUH<~; :uul n l'limHar nppraisal, dclcrminntion, nnd 
cet·tificnlion shall be made by the suid bnarll every five years 
thereafter during the tern1 of the said issue; unc.l the council 
nnd the city treasurer, rcspecth·cly, shall re~t under the same 
duly in J'CSJll'(.'L of tlw appropriation :md p:lymcnt of said 
furthet· sun1 or sums ns in res}>ect of the nppropriation and 
payment of the sum orighmJiy provided :Cor. 

(6) In lieu, lwwevcr, of creating n sinldng fund, or sink­
ing funclt:;, n~ in clause (5) l1ereof provided, the city mny 
i:;Hue bondR hc,-cinaftcr t•allml "=:;ct·inl bonds," )>nyable in an· 
11t1nl installment~, the fia·~l of which :;hnll b(! )mynhlc nt uny 
tin1e within the li~l':tl ycnr succc(.)ding Ute fiscnl ycnr in which 
the said issue nu\y be authorized ; and tlie last of which shall 
be pnynblc within the period of the probable life of the work 

.. or object for which the debt evidenced by suid bon<ls was 
crentcd, ascel'tnincd nnd certified ns hereinabove provided. 
The scverul insta.llmcnts in which said setial bonds may be 
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f'.'ynble mny be e<tunl or unequal ns the council mny preto;cribe; 
but. if unequal, the greatest of snid installmcntH shaH not be 
rr.orc th:m double the umount of the smallest. 

( 7) All bonds is~ucd after April first, 191 G, shnll be paid 
At their l"espective maturities, and, except in the cusc l'f 
11h!i~ations of suid city is~ucd after Atnil fir~t, 1916, and p1·ior 
:o the enactment of this Charter, whi<:h mahu·c not more than 
three years from the dnte the•·cor, no rcfundins.t bond~ shall 
I~ issued for the payment thereof; provided, however, that 
if (l)r :my reason there shall not nt the time of the n1aturity 
,,f any such bonds be sufticient fund~ of snill city nvailable 
Cor the payment thereof, it shall be Juwful for the city to 
borrow money und issue nt·J~otiahlc not.cs to the nn1ount re-. 
quir~d to pny such n1aturing bond~, wllich bon,Js shall be paid 
out of taxes to be levied and coUected within the three years 
next succeeding the year in which such notes were i:.;sucd. 
The payment out of' the tn·oceclls of the sale of any l.Jontls of 
te:mporury loans n1adc in unticipation of the ~aJc or such 
oonds shall not be deemed a refunding of sm:h tcm}lOrary 
lu;ms within the n1enning of t.his clnuse. If the council :-;hall 
t:Lil·to mnkc provision for the pnymcnt of nny sinldng fund 
installment required as to nny bonds lawfully issued under 
this section, or of any installment of serinl Lonlls Jawfu1Jy 
issued under thi~ section, nnd such dl~fault ~hall continue fot· 
aixty days, th~n, and in either of said evcnl~, the city treas­
urer shnll, without ftn·ther direction from the council, and 
notwithst:mdiug auy eontl·;u·y tlia·c.~ction f1·um the coundl, )my 
~uch sinldng funcl cu· ~c•·inl lmnd installnwnls from mum!y:-; 
then in .hi:-; hands, if sullicic.mt; nnd, jf nut, tlwn frum till' first 
moneys thut shall cotnc into pi:-; hm~ds thereafter. 

(8) Pending the isRuance or sn1e of any boncls, notes or 
other obligations by this section nuthorizcd, or in nntid tmtion ·, 
of the receipt of tuxes und revenues of the current fiscn1 year, 
or of either of the two fiscal years intmedintcly }>receding the 
turrent fiscal ycur, it shall be lawful for the city to bot·row 
money temporurily and issue notes or other evidences of 
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indebtedness therefor, and from time to time to renew such 
ten1porary loans to be ultimately rcpuid fron1 the proceeds 
of said bonclN, notes or other obligations, or from the city 
taxes nnd revenues, as the cnsc mny be; provided that such 
tcn1pornry loans, including nllrcnewnls thereof, if made pend­
ing the i~suunce or sale of bonds, notes or other obligations, 
issued under rlause ( 5) five or clause ( 6) six l1crcof, shall 
not be mm1e for n pcri<?cl greater than three (3) years, nor 
f\hnll they exceed in the nggrcgate ut. any one time the amount 
of such bonds, notes or other obligations remaining unissued 
nnd unsold; :md temporary lonns made in anticipation of the 
receipt of tuxes und revenues of any fiscnl year including all 
renewals thereof, shaJl not be made for a pt?riocl greater thnn 
the period ending two years after tl1e expiration of such :fiscal 
year and !oJhnll not exceed in the aggregate ut any.one time the 
uncollected 1jortion of the taxes und revenuef\ in nnticipation 
of whicl1 such notes or other evidences of indebtedness are 
issued. All such temporary loans shull be evidenced by instru· 
ments upon the face of wllich there shall be plainly written 
"temporury loans." No such lonn made pending the issuance 
or sale of bonds, notes, or other oblignti<ms under the pro\'i· 
sions of clnuse (5) five or clause (6) six hereof RhnlJ be \'alid 
unJ~:-;s the suitl bonds, notes or other obligations shall have 
b('l'n 1h·~t 1C.'JtH11y authorized. 'fhl' t>rovision~ uf dau~es (1) 
one tu ( ti) ~ix inclusi\'c, or this sct•tion, shull not npply to 
said tempo1·ary loans. 

(9) 'fhc credit of the city sh:tll not, directly or indirectly, 
undca· nny device or pretense whutsoc\'cr, be grunted to or 
in uid uf nny pcJ·son, :u.;sodnt.ion or corporatinn. 'J'hc council 
2-dwll nut issue nny bnncls, noteA or other oblignLion~ of the 
dly, m· htt•J·t~a~c the iudchtcdncRs Ull~rt!ol", to nn umount 
gl'cater than ei~ht<..~m per centun1 of the ns~e:!~ed valuation 
of the J•cul estate in the city subject to taxutivn us shown by 
the Just preceding assessment for taxation ; provided, how· 
'ever, that in determining the limitation of the )>ower of the 
city to incur indebtedness there shull not be included the 
clnsses of indebtedness mentioned in numbered paragraphs 
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(1), (2), (3) and (4) of subsection (a) of section 10, article 
\·11 of the Con~;titution of Virginia. 

(10) Bonds of the city, the principal and interest on which 
arl' payable exclusively from the rl!venue~ n.nd receipts of a 
ta·ater system or other Rpecific undertaking or undertakings 
from which the city n1ay derive a revenue, or secured solely 
or together with such revenues, by contributions of other unit~ 
of government, nuly be issued pursuant to the provh:lions of 
this Chnl'tur and any general law of the Slatl! uf Virginia 
a..~ the council may deem upplicnblc with rcJ.nu·d to the fund:-; 
and revenues pledged, covcnnnt~ by the city with regard to 
t-.--c~ and charges ancl other matters required for the protection 
of bondholders, ren1edies of bondholders nnd appointment of 
s trustee as wen as the right of such trustee to the appoint· 
Dlcnt of a receiver. The pt·ovisions of clau:;es ( 5) and ( 6) 
c,! this section shall not apply to such bonds und the ordinant·c 
authorizing such bonds slu11l not be subject tu a vote of the 
qualified voters. Such bonds shull not be a debt of the city 
and the city shall not be liable thereon except to the extent 
tet forth in the ordin:lllC(! pursuant to which the honds ur~ 

. authorized mul in nu l!vent shall such bonds b~ paynble out 
C~( any funds other thnn those refe1·red to iri such ordinuncc. 
1'hc bonds shnll not constitute an indebtedness within the 
meaning of any debt limitation or restriction. 

(10-n) Bonds pledging t.he full fnith and c1·edit of the city 
authorized by un ordinance enacted in nccordnnce with arlidc 
; oC the Constitution of Virginiu and npprovcd by the nflirma­
tive vote of the 'Jualified vott~rs of the city voting UJlon the 
qoestion of their bu;uancc, for u supply or walt!l' or other 
tpccific undet·taking from which the city muy derive a reve­
nue, may be issued wi-thout being included in determining 
the limitation on indebtedness set forth in clause (!)) of this 
M:dion and in nrtidc VII, section 10 of the Con:-;lilution .. of 
\'irginia, but from an(1 after a t>criod to be dclermhied by the 
council not exceeding five years from the date of such election, 
whenever and for so long as such undertaking :fails to pro-

. duce sufficient revenue to pay for the cost of operation und 
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§-86 NORFOLK CITY CODE § 86. 

administration (including intere~t on bonds issued therefor), 
the cost of insurance ngnin~t lo~s by injury to persons or 
property, and un annual amount to be placed into n sinldng 
fund sufncicnt to pay the bonds ut or before maturity, ull 
outstanding boncb; issued on uccount of such underluldng shall 
be included in determining the linlitation on indcbte<lnc:o;s set 
forth in clm.1~c (9) of this Rer.tion nncl in nrticle VII, section 
10 or the Constitution of Vh·ginin. 

(11.) Every ordinance uuthorizin~~ the issunnct'! of bonds 
shall ~pecify the ptn·poHe m· purposes for whicl1 tht~Y arc to be 
iRsnc<l, the uggreJ.mte umount of the bonclR, the term for which 
t.hey shall be iRsucd, and the rate or n1aximum t·ate of inter'!st 
to be paid thereon. Any Rttch orclinance mny be amended by 
ordinance at nny time before the boncls to be affected by such 
amendment have been s<'ld. All other matters relating to 
such bonds may be determined by resolution, within the limi­
tations prescribed by Ruch ordinance or by this net. 

(12) AU boncls shall be under the scnl of the city nnd shall 
be signed by the city treasurer or one of his deputies und by'­
such other oflicer or oflicer~ of the city as n1ay be desfgnated 
in the ordinance authorizing tbe bonds. If such ordinance 
shnll so determine, the officer or oflicers Rigning the bonds, 
other thun the city trca:·nu·cr or his tlc)ntly, mny sign the bonds 
by thch· fn~~imill' RiJrnatm·t!s, in lhm or nmnunl ~i~-tnatul'es; 
but tlw signntur~ uf the c:ity t1·cnsm·(!l" ur his deputy on surlt 
bonds sbnll be in his own proper handwriting. Coupons at­
tached to n honcl shall 1Jc nuthenlicated by the f~u~Himilc sig­
nature of the city trcmmrct·. (At~ts HH 8, ch. a4, p. 7~; Acts 
1na2, t:h. 9:~. )J. 87; Act.~ l !laO, ch. 4:10, p. 855; 1\cts 1964, ch. 
2a; Acts 1972, ch. 706, § 1.) . 

firlilut·'H ,,,f!.-Ac:L~ l!J:I2, ch. !t3, I•· H7, nmcnclc!d cl:msc (H) hy in· 
cluclin~ in the.• rc.•vc•nucs in nnlidpnt.ion or whida h•mrmrnry nnlc.•s might 
IK' it'~tlc.'d Um~c or Lhc t.wo figcul ycm·s inmtc.•clinlt•ly fn"l•c.·c.•c1in~ the cur­
rent fiKcal year, ami extended the perind for which temporary loans 
mny b~ made. A cumparit;on o! t.he olll und new sections is necessary 
to asce1-tain the changes n1ndc by Acts 1950, ch. 436, p. 855. Acts 196·1, 
ch. 23. provided .for the disposition of surplus funds in the lmnds of 
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PETITIONERS' REPLY TO THE CITY'S MEMORANDUM OF LAW 

NOW COMES the Committee of Petitioners, in response to 

the Memorandum in support of the City's motion to vacate, and 

submits the following reply memorandum. 

This reply will succinctly respond to each substantive 

point raised by the City, in the order found in the City's 

Memorandum. In addition, the Committee will offer alternative 

proposals to solve any logistical problems associated with the 

holding of Initiative Election pursuant td the petition of the 

Committee. 

The Committee hereby respectfully moves the Court to dis­

regard and strike out the following extraneous matters found in 

the City's Memorandum. At pages 20 and 21, the City discusses 

bond matters which involve factual evidence not before the Court, 

including the implication that the tax rate proposecl by the 

Committee would not raise sufficient revenue. It is respectfully 

submitted that these factual issues are beyond the scope of the 

case pending before the Court. Secondly, at page 27 of the City's 

Memorandum, the City Attorney has violated the ruling he sought 

from the Court at the hearing in this matter on April 16, 1979, 

at which time the City Attorney moved the Court to exclude from 

its consideration any history of the amendment of Section 24.1-165 

of the Code of Virginia (1950), as amended, beyond the four corners 

..... -· ···-·. ··•. 



of the Statute and the Legislative Journals. ·The final paragraph 

on page 27 injects the City's version of those facts which Counsel 

for the Committee proposed to represent to the Court, and draws an 

unwarranted conclusion from these extraneous statements of alleged 

fact. Abiding by the Court's ruling, counsel will not comment upon 

the facts, and asks that the City's statement as to this matter be 

stricken and disregarded. 

Pursuant to proper j"udicial nrocedure, the Conuni ttee respect­

fully requests that the Court take j"udicial notice_ of certain well 

known facts, to-wit: That the election to fill the unexpired term 

on the Norfolk City Council of The Honorable Joseph A. Jordan was 

held on May 2, 1978, pursuant to the procedures outlined in Norfolk 

City Charter Section 7, and in apparent conflict with the procedure 

set forth in Section 24.1-76 of the State Code. That the City of 

Hampton conducted a special referendum election concerning the 

"Virginia Sunday Closing Law," on December 19, 1978, utilizing 

paper ballots while voting machines were impounded. 

1.02 
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1. THE PEOPLE OF NORFOLK ARE ENTITLED 
'1'0 INITIATE AN ORDINANCE SETTING THF. 
REAL ESTATE TAX RATL FOR THE CITY. 

~A. The Constitution of Virginia vests all power in 
the people, who have reserved certain powers. 

Influenced by the thinking of Thomas Jefferson, author of 

the Declaration of Independence .and the Virginia Bill for Estab-

lishing Religious Liberties, George Mason drafted the Declaration 

of Rights, which has survived without substantial alteration through 

the entire ~istory of Virginia, and includes, in Article I, 

Section 2, of the Constitution of Virginia (1971 revision), the 

following statement: 

"That all power is vested in, and con­
sequently derived from, the people, that 
magistrates are their trustees and servants, 
and at all times amenable to them ... 

Iu almost the same breath, George Mason said, in Section Six: 

"That all elections ought to be free; 
and that all men, having sufficient evidence 
.of permanent comrnun interest with, and at­
tachment to, the community, have the right 
of suffrage, and cannot be taxed, or deprived 
of, or damaged in, their property for public 
uses, without their own consent," or that of 
their representatives duly elected, or bound 
by any law to which they have not, in lik~ 
manner, assented for the public good." 

In contradistinction to the philosophical viewpoint of the City 

as stated in pa~Jes 21 and 22 of its Memorandum, the Colorado 

Court of Appeals saw the same nexus between the power of the people 

and the right to vote, in the case of Citl of Aurora v. ZwerdlingeE, 

558 R2d 998 (Colo., 1976). After quoting language from the Colorado 

Constitution almost identical to that of Article I, Section 2 of 

the Virginia Constitution, the Colorado Court, consistent with 

prior rulings, said: 

:104 
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"We view ••• the initiative and referendum, 
as fundcmental rights of a republican form of 
qovernment which the people have reserved unto 
:hemselves ••• and such a reservation of power 
in the people must be ~iberally con~trued in 
favor of the right of the people to exercise 
it. Conversely, limitations on the power of 
referendum must be strictly construed ••• lihere 
the constitutiofi protects fundamental values 
neither the legislature nor a home rule city 
has the power to act to infringe upon such values." 
558 P.2d at 1000. 

Not only do the guiding principles of Virginia Constitutional 

law reach to Colorado, they are likewise implemented in our 

neighboring states of West Virginia and North Carolina. The 

philosophical approach of the West Virginia Court is reflected 

in State v. City of Wheeling, 120 S.E. 2d 389 (W.Va.,l961): 

"It has bee11 held that the people, through 
a municipal charter, have a right to vest in 
the voters of a municipality the authority 
to deal through initiative action with regard 
to any matter dealing with local affairs or 
municipal business, whether such affairs or 
lusiness is legislative or administrative ••• 
These authorities simply hold that where an 
ordinance is couched in the language such as 
contained in Section II, Part I of the Charter 
of the City of Wheeling, which states that any 
proposed ordinance may be submitted to.a vote of 
the people by petition thereunder, it "meant what 
is said", and should be construed literally. 6~ 
C.J.S. Municipal Corporations Section 45lb1 State 
ex rel. City of Shreveport v. Dickson, La.App., 
150 So. 574. (emphasis in original) 

Likewise, the North Carolina court in Purser v. Ledbetter, 

40 S.E. 2d 702, 707 (N.C.,l946), discussed the philosophica~ 

rational of referendum, the first-cousin of initiative: 

"The referendum is definitely recognized 
as an instrument of democratic government, 
widely used, and of great value. Where it is 
adopted in the Constitution it is entitled to 
respect and shouJd not be abridged by withdrawal 
from its processes of the subjects with which 
it was intended to deal." 

-s-
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~vhile the general philosophy·of government first articulated 

in Virginia has been applied to illitiative and referendum cases 

throughout the nation, the Virginia Supreme Court has reached the 

issue only once, in the case of Whitehead v. ~ ~ £ Development 

~orp., 204 Va. 144 (1963). While the case is not a constitutional 

watershed, it provi..les some l,ractica] guidelines to determining 

the scope and function of initiative. 

106 
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B. Taxation is a Legislative function, therefore, 
subject to initiative. 

\ihitehead deals with rat~making of a municipally owned 

waterworks system, as clearly di~tinguished from a taxing function. 

The Court turned to the common law construction of the power of _ 

initiative because the subject matter of the proposed initiative 

did not clearly fall within a traditional governmental function. 

11 The City of Portsmouth owns and operates the 
waterworks system. As a general rule, a municipality 
acts and contracts in connection with the construction 
or operation of its municipal utility in its pro­
prietary or individual capacity rather than in its 
legislative or governmental capacity, and is governed, 
for the most part, by the same rules that control a 
private individual or business corporation." 204 Va. 
at 150. 

It was only after the activity had been ciassified as .. pro­

prietary .. that the Court could clearly decide that it was executive 

or administrative in nature, and thereby beyond the scope of an 

initiative election. Thus, the rule of the case, by the Court's 

clear statement, ·is "a narrow one", holdlng as to the General 

Assembly's intent that "we do not think that it meant to provide 

a measure whereby local governments would be harassed and shackled 

in performing administrative and executive duties in connection 

with a comme·rcial activity operated in .a private or proprietary 

capacity." 204 Va. at 151 (emphasis added). 

On the other hand, Whitehead holds that initiative and 

referendum procedures are applicable to acts which are legislative 

in character. This is the linchpin which enables the Committee of 

Petitioners in the instant case to be entitled to an election upon 

its proposed ordinance. The subject matter of the proposed or­

dinance is not a utility rate, not the city budget, and not the 

assessment of real estate, but it is an ordinance to levy the 

-7- 1.07 
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The City's attempt to classify this taxation as administrative 

or executive in nature is comparable to empowering the President 

of the United States to promulgate the Internal Revenue Code, 

or to grant to the Governor of Virginia the power. to set the 

rate of taxation upon property and income within the Commonwealth 

of Virginia. Looking to the Constitution of Virginia (1971 

revision) , nowhere in Article V can the power of taxation be found 

within the executive responsibilities. Rather, it is found within 

Article IV, Section 11, subject to the limitations of Section 14, 

entitled "Legislature" and Article X, Sections 1 and 4 where the 

general power of taxation is granted to the General Assembly and 

certain property, including real estate, is segregated for local 

taxation only, 11 in such manner and at such time as the General 

Assembly may prescribe by general law.·· 

In an excellent Note, "Property Taxation in Virginia, .. 

11 U.Rich.L.Rev.S89, 591 (1977), the nature of property taxation 

in clearly set forth: 

11 The power of property taxation is inherently 
enjoyed by the Virginia General Assembly. Since 
in its pristine form this le~islative prerogative 
is unlimited, both the Const1tution of the united 
States and the Virginia Constitution impose re­
strictions on its exercise. Article X, section 1 
(,£ the Virqinia constitution is one sueh restriction, 
embracing within its several significant limitations 
on the state's exercise of the taxing power. (P.591 
emphasis add~d). 

Because the segregation provisions of the 
constitution are not self-effectuating, legislative 
action was necessary to implement them. Thus in 
sections 58-9 and 58-10 of the Code, the General 
Assembly codified the constitutional provision for 
segregation of certain classes of property to the 
localities for taxation and exercised its own 
power of segregation. Specifically, section 58-9 

-8-
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of the Code segregates to the localities for 
taxation the classes of property found in section 
4, including all taxable real estate, coal and 
other mineral lands an~ tangible personal property, 
except the rolling stock of public service corpor­
ations. In addition, pursuant to its power of 
segregation, the General Assembly has segregated 
merchant's capital solely for local taxation under 
~ode section 58-9, thereby precluding state taxation 
~:merchant's capital. 

Although forbidden from taxing the locally 
segregated property, the General Assembly has not 
been divested of all power or control over this 
property. The constitution expressly gives to the 
legistature the right to prescribe the time and 
manner of assessment of the locally segregated 
property. Pursuant to article X, section 4, the 
legislature has statutorily delineated, inter alia, 
the power of localities to collect taxes- in install­
ments, the power to set penalties for failure to 
comply with local tax ordinances, the local officials' 
power to distrain and the power to impose different 
rates upon the classes of property segregated for 
l~cal taxation by the constitution. The state has 
tLerefore retained procederal control of the local 
taxing power, notwithstanding the power to. tax." 
P.593-4. 

An examination of ~itle · 58, chapter 17, of the Code of 

Virginia (1950), as amended, will demonstrate that the General 

Assembly has, pursuant to the Constitution , delegated its 

legislative function to the localities to act "by ordinance" in 

a legislative capacity for levying taxes. Levying property tax 

rates stands apart from budget making in Virginia law since tnx 

rates may be altered during fiscal or calendar years.(Code@S8-S51.6,-.S) 

The legislative nature of levying taxes has been recognized 

throughout our Court system. "A very wide discretion must be 

conceded to the legislative power of the State in the classifica-

tion of states, callings, businesses or occupations which may be 

subjected to special forms o~ requlation or taxation through an 

exise or license tax." Tax Commissioners v. Jackson, 283 U.S.S27, 

537 (1931). 
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"While section 168 of the Virginia Constitution 
provides that ''all property except as hereinafter 
provided shall be taxed,' it is well settled that this 
mandate is not self-executing. Legislation is necessary 
to carry it into effect and before a tax may be imposed 
the taxing official •must be able to put his finger 
upon the letter of authority.•n Prince William v. 
Thomason Park, 197 Va.861, 867 (1956). 

The action of the Albemarle County Board of Supervisors 

in adopting an assessment system was deemed to be 11 a legislative 

act by a local governing body", in the landmark case of Perkins 

v. Albemarle County, 214 Va.240, at 242 (1973), modified as to 

other matters, 214 Va.416 (1973). While Whitehead involved a 

subject matter requiring the S~ Court to wrestle with the 

delineation of administrative as opposed to legislative functions, 

the Court established a clear authority for initiative elections 

where the subject matter is clearly legislative. A more legislative 

matter than taxation could not be presented. 

-10-



c. Persuasive Authority Supports Initiative 
Elections on Tax Measures. 

The City has cited numerous cases purporting to withdraw 

· .'.:" ·-~~ .·· . certain ·functions similar to the ·ordinance ·proposed "'.ir(:~·~e inst~t.'-:~·\:: ·.: ·. :i .· 

case from the power of the people to legislate. The Whitehead 

case, previously discussed, established the rule controlling this 

matter. But chere is no relationship between the subject matter 

of the election at issue in Whitehead and the instant case, and all 

other authority cited by the City is s~t in the unfamiliar 

context legal systems outside Virginia. Thus, the authority cited 

in the City's Memorandum is of questionable bearing, many of the 

cases dealing with such matters as zoning, cable television fran-

chises, budgets, assessment, and employee salaries, as opposed 

to the levying of a tax rate, which is the only subject matter in 

the proposed ordinance. For instance, the case of Denman v. Quinn, J 

116 s.w. 2d 783 (Tex.,l938), deals with what is known as a "home 

rule city, .. referendum rather than initiative, the exception rule 

applying to legislation that was passed as emergency law, and is 

found in the framework of the Texas constitutional and statutory 

framework, which cannot be determined to be identical with that of 

the law and traditions of Virginia. ~hus, it was accurately stated 

in McQuillin, Mun. Corps., 3rd Ed.,Vol.S, Section 16.57 at P.221: 

"As indicated in the footnote, opposite conclusions 
have also been reached as to whether propositions 
or measures involving questions of taxation are subject 
to initiative or referendum." 

Decisions on both sides can be found even within the same state 

on the question of whether initiative and referendum apply to such 

subjects as zoning, salaries, budget and taxation. The treacherous 

task of interpreting the law of a foreign jurisdiction is illustra­

ted in the case of Bayless v. Limber, 102 Cal. Rptr.647,at page 650 

(Cal.App.,l972),a case strongly supporting the constitutional 
-11- 1.1.~ 
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right ~, initiative and referendum, which made the following 

distinction: 

"In making this contention respondents over­
look the decisive fact that these cases involved 
general law cities while this case is concerned 
with a chartered city. In those cases it was 
held that zoning may not be done by initiative 
because the procedure leading to the enactment of 
an initiative ordinance is incompatible with that 
prescribed by statute for the enactment of zoning 
ordinances by a city council ... 

The leading jurisdictions in which initiative and refer-

endum are allowed to operate with little restraint are Nebraska 

and Oregon. In both states, the Courts .have consistently found 

that tax measures may be the subject of initiative and referendum. 

In Sta~e Ex Rel. Boyer v. ~rady, 269 N.W. 73 (Nebraska,l978), the 

people of a municipality were allowed to vote on a municipal sales 

tax despite the argument, parallel to that appearing in the City's 

Memorandum, that only the governing body is granted authority to 

act upon taxation matters of this nature, citing the earlier 

case of ~~Qsterrnan v. Mars~, 143 N.W. 2d744 (Nebraska,l966), in 

which the ~eople were allowed to vote upon the state income tax 

law of Nebraska. The clear principle of Nebraska law is that 

taxation questions are not beyond the power of initiative, that 

any subject matter that is within the legislative power of the 

governing body is within the legislative power of the electorate 

where initiative is not expressly limited. It should be noteu 

that Norfolk City Charter Section 30 places no express limits upon 

the subject matter of an initiative, stating 11 any proposed ordin-

ance or ordinances, including ordinances for the repeal or 

amendment of an existing ordinance, may be subrnitted to the council 

by petition signed by qualified voters .•. " 
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An argument similar to the presented by the City is ad-

dressed and dismissed in the case of City of Aurora v. Zwerdlinger, 

SSS ~2d 998 (Colo.,l976): 

"The trial court, in justification of the 
limitation it placed on the referendum power, 
determined that 'as to fjxing rates, it is 
almost impossible for an electo .. ·ate to have 
or digest the necessary complicated data and 
facts to arrive at a proper judgment as to the 
correct and accurate schedule adequate to sus­
tain, maintain and operate a utility system.' 
However, that conclusion was not predicated on 
any evidence, is without justification, founda­
tion, or authority, and is totally irrelevant 
to the referendum right. In any event, if the 
people choose to vote down a rate increase, that 
is their orerogative. 

'All political power is vested in and de­
rived from the people; all government, of 
right, originates from the people, is 
founded upon their will only, and is insti­
tuted for the good of the whole.' Colo. 
Const.,Art. II, Sec. 1. 

See also, Garbade v. Portland, 214 P.2d lOOO,(Ore.,l950); 

State v. Carr, 203 S.W.2d 670, (Mo. 1947); and State Ex Rel. Pierce ---- . -- ---
v. Slus~~r, 248P.358 (Ore.,l926); all permitting initiative or 

referendum to deal with tax measures. The only generalizations 

that can be drawn from a confusing and conflicting national per-

spective are clearly stated in 42 Am Jur 2d, "Initiative and Refer-

endum", Sec. 9, at p.657: 

"The permissible scope of initiative and refer­
endum has no limits except as stated in the provisions 
granting the respective powers. Generally, then, by 
the initiative, the people may enact laws on matters 
on which the legislature has not acted and may amend 
or even repeal laws already enacted by the legislature, 
and by the referendum, the people may act to prevent 
on enactment of the legislature from becoming effective 
~nd may also reinstate an act which the legislature 
has expressly repealed. 

A limitation on the field in which direct legisla­
tion, that is, initiative and referendum, is operative 
may be express or may arise by implication. Express 
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limitations on the powers of the people of a 
state appear in the constitution of the state; 
express limitations on the powers of the people 
of a municipality may.appear in the state con­
stitution, the municipal charter, and in the 
general law of the state." 

~~here being no limitation upon the power of initiative in the 

Norfolk Ci~y Charter provisions enacted by the General Assembly, 

they are limited only by the rule of Whitehead v. H ~ C Development 

Co., supra, requiring that the subject matter of initiative be 

legislative. The proposed ordinance is clearly within the 

legislative duty of levying taxes delegated by the constitution 

and by act of the General Assembly. 

"'The power of taxation is an inherent attribute 
of sovereignty, and is a legislative power that 
cannot be exercised by the executive or judicial 
branch of the government.' 1 Cooley, Taxation (4th) 
Ed.) Sec. 57,58." State v. Slusher, 248P.358 (Ore.,l926). 

-14-
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II. INITIATIVE DIFFERS FROM REFERENDUM, 
AND IS PERMITTED AND GOVERNED BY THE 
NORFOLK CITY CHARTER. 

Reference is hereby made to the entire argument presented 

in Petitioners' Memorandum of Law heretofore filed in this case. 

With the augmentation of the following authority, it is clear that 

the General Assembly of Virginia has :·~ot expressly or by implication 

repealed the Norfolk City Charter provisions granting the right of 

initiative. 

As was previously cited, there is clear delineation in 

general law for the difference between the terms "initiative" 

and "referendum." 42 Am Jur2d Sec. 9, 'f.1atters Subject to Initiative 

and Referendum', supra, page 13. Accordingly, the General 

Assembly has followed precisely this general understanding of 

the two terms, providing for initiative in sections 30 through 34, 

and for referendum in sections 35 through 41 of the Norfolk City 

Charter. Then, ·beginning at section 42 of the Charter are 

general provisions relating to the mechanics and procedure for 

initiative, referendum and recall. Each is treated in the foregoing 

sections as a distinct creature ot the law, and this distinction 

is recognized further in the general election law, Section 24.1-165 

of the Code of Virginia (1950) as amended. 

The· 1976 session of the General Assembly amended Se~tion 

24.1-165, dividing the former first sentence into two sentences, 

in order to treat the procedure for "referendum" separately from 

elections on any "question or proposition". Acts of Assembly, 1976, 

Chapter 616, at Pgs. 830-831. Whereas negative words are used in 

the first sentence dealing with referendum to nullify contrary 

-15-
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provisions in City charters, no such negative language is found 

in the ~econd sentence dealing_~ith questions and_propositions. 
• - • J • • '" I ., •. • •" ~• .. :., 

The flaw in the City's argument is two-fold. The City confuses 

the proposition that initiative and referendum are philosophically 

linked and may be controlled by the same analysis in determining 

whether the subject matter is proper for initiative or referendum. 

But, there is a distinction in the purpose and mechanics of each 

of these forms of popular review of legislation, and they are each 

treated distinctly by both the Norfolk City Charter and Code 

Section 24.1-165. The second flaw is in the contention that 

"referendum" is not statutorily-defined. In the context of this 

case, referendum is defined by Norfolk City Charter,and the Whitehead 

case, supra, provides a clear understanding that Virginia will 

recognize the general distinction between referendum and initiative 

previously cited. 

As has previously been argued in the prior Memorandum, the 

Supreme Court of Virginia gives great deference to the provisions 

of City charters, when they are in apparent conflict with general 

state law. The rule, generally stated, is that "where two statutes 

are in apparent conflict, they should be so construed, if reasonably 

possible, so as to allow both to stand and to give force and effect 

to each." Scott v. Lichford, 164 Va.499, at 422-423 (193~). It is 

intended that special acts, especially City Charters, are to be 

treated as an exception to the general rule and will stand even 

though there is a general law conflicting therewith. "The last two 
,cases 

mentioned/are authority for the proposition that special charters 

of municipal corporations or amendments thereof conferring rights 
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and powers different from and in addition to those conferred 

by general statutes are authorized by the constitution when 

enacted in· con:formi ty with Article IV and Section 117 of the 

Constitution •.• " City of Portsmouth v. Weiss, 145 Va.94,at 107 

(1926). The City has not cited any Virginia case in which a 

charter section was ruled to be su~~rseded by a general state 

law. 

Thus, the Norfolk Initiative Election procedure is not 

within the prohibition of Code Section 24.1-165. 

-17-
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III. THE CLERK HAS PERFORMED HIS DUTY UNDER 
NORFOLK CITY CHARTER SECTION 32. 

While the City in its· Memorandum has cited general , ... ; 

authority and a code section relating to general election 

procedures, it has failed to address any relevant issue as to 

the performance by the Clerk of this Court of his duty under the 

Norfolk City Charter. 

The only requirement under Section 32 is that "within ten 

days after the filing thereof, the said clerk shall ascertain 

and certify thereon whether the req·yired number of qualified 

voters have signed the same. If it be found that the required 

·•. :-:. . : . . ~ 

number of qualified voters have signed the said petition, then 

the said petition, with the certificate of the said clerk thereon, 

shall be presented by said committee to the Corporation Court of 

said City ••• " 

There must be a presumption that the certificate filed 

herein by the clerk is valid and sufficient. Charter Section 44 

shifts the burden of proof to anyone who would cha~lenge the 
I 

petitions and the clerk's certificate: 

"All signatures to any petition mentioned in 
tQe preceding section hereof shall be accepted 
and treated as prima facie genuine ••• All such 
petitions substantially complying with the 
requirements of this Charter and certified by 
said clerk to bear the required number of 
signatures of qualified voters shall be accepted· 
and treated as prima facie sufficient. The 
burden of proving the insufficiency of any such 
petition in any respect shall be upon the person 
alleging the same." 

In light of the heavy presumption in favor of the signatures 

in petitions themselves, it is apparent that the committee of 
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petitioners and the clerk have "substantially complied .. with the 

charter requirements, and the clerk has presumed the genuin~ness of 

the signatures on the petitions. He presumes that they were 

qualified, but his letter certifies that a sufficient number of 

signatures were obtained. In the absence of any present system 

of poll taxes mentioned in Section 44, the clerk was relieved 

of any necessity of determining anything other than the number 

of signatures presented on the petitions, and that the petitions 

substantially complied with all relevant sections of the City 

Charter. The clerk has certified these matters and unless his 

certification is challenged with.evidence to the contrary, the 

petitions must be deemed sufficient as a matter of law. 
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IV. THE TIMING OF AN INITIATIVE ELECTION 
IS GOVERNED BY CITY CHARTER, NOT 
GENERAL STATE LAW. 

Authority previously cited in this and the preceding 

Memorandum of Law will not be repeated, but there is ample 

authority ~ l addition to that cited, which maintains the general 

principle that special laws prevail where there i~ an apparent 

conflict with the general, and this principle has been regularly 

applied to initiative and referendum proceedi.ugs. 

<As 
cation is 

hold that 

" ••• a general statute relating to elections, 
and providing for initiative and referendum, 
is not applicable to municipal referendum, for 
which special statutory provisions are made ..... 
62 C.J.S. Mun. Corps.,Sec.45l,at P.869. 

"The people through their charter have a 
right to vest in the voters of the city the 
right and power to deal through initiative 
action with any matter within the realm of 
local affairs or municipal business, whether 
or not strictly legislative, as that term is 
generally understood ••. " 62 C.J.S. Mun. Corps., 
Sec. 454b. 

"Whether the power of initiative and refer­
endum exists in any particuliar municipality 
depends, as noted above, upon the constitution, 
charter, or statute. But generally speaking, 
provisions for the power and its exercise, 
particuliarly with respect to home rule and 
larger cities, is to be found in charters, in 
the power and mode of its exercise are governed 
by charter provisions rather than by statutes, 
although they are governed by statutes where there 
are no charter provisions or to the extent that 
charter provisions are incomplete." 5 McQuillin, 
Mun. Corps.,Sec. 16.49,at P.201. 

the City has noted, repeal of a City charter by impli-

not favored, and none of the cases cited by the City 

·~ny City charter provision has been repealed by 

implication where a general state law was passed at a later date 

and was in conflict therewith. In the case of Scott v. Lichford, 
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l64, Va.419 (1935), a Lynchburg City Charter provision in conflict 

with a later enactment of the state code was permitted to stand, 

upon the following principle: 

"A later statute which is general does not 
repeal a former one that is particular unless 
negative words are used, or the acts are so 
entirely inconsistent that they cannot stand 
together. Thus laws existing for the benefit 
of particular municipalities ordinarily are not 
repealed by general laws relating to the same 
subject-matter. Stated in different phrase, 
where the subsequent general law and prior 
special law, charter or ordinance provisions 
do not conflict, they both stand, but this 
result must depend, of course, upon the legis­
lative intent which is to be ascertained from 
an examination and comparison of the whole 
course of legislation relating to the subject 
under consideration," 164 Va. at 423. 

Since the focus of the General Assembly in its 1976 

amendment of Code Section 24.1-165 was upon prohibiting refer-

enduro, and since no similiar negative words were used in relation 

to "question or proposition", the Norfolk City Charter provisions 

as to the timing under which the Court should enter its order for 

election must govern. This was the practice, of which judicial 

notice is requested, in the conflict which arose in 1978 over the 

procedure for filling a vacancy on the Norfolk City council. The 

same electoral board, the same state board of elections, and the 

same city government authorized and participated in the conduct 

of the election under Norfolk City Charter Section 7, which is in 

apparent direct conflict with the provisions of Section 24.1-76. 

The Norfolk City Charter is the state law governing the affairs of 

the Norfolk City government. 

-21-
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V. A DESCRIPTIVE TITLE HAS PREVIOUSLY 
BEEN PROVIDED AND SHOULD BE PUBLISHED 
WITH THE PROPOSED ORDINANCE AS REQUIRED 
BY CHARTER. 

· The petitions, filed with the clerk and bearing the 

signatures of qualified voters of the City of Norfolk, bear on 

the face of them a descriptive title, fully disclosing the nature 

of the ordinance printed on the reverse side of the petition.~In 
.... 

addition, the committee of petitioners requested in its prayer 

of the previous Memorandum of Law that "the proposed ordinance, 

with an appropriate and descriptive title annexed thereto, be 

published as required by Section 2. of the Norfolk City Charter." 

The Court's order heretofore entered contains a question which 

fully describes the nature of the proposed ordinance annexed 

thereto. It is comtemplated that the further order of the Court, 

requiring publication of the proposed ordinance, as required by 

charter Section 32 would include a more formal title. The legis-

lative process has not ended, and if there is any insufficiency 

in the title previously provided, it can easily.be cured. To that 

end, the following title is hereby sl~t.Jgested, for purposes of the 

publication prior to the election: 

AN ORDINANCE TO AMEND AND REORDAIN 
SECTION ·1, AS AMENDED BY ORDINACE 
NO. 28, 932, OF ORDINANCE NO. 24,116, 
ENTITLED "AN ORDINANCE IMPOSiNG AND 
LEVYING A TAX FOR THE CALENDAR YEAR 
BEGINNING JANUARY 1, 1968, AND ENDING 
DECEMBER 31, 1968, AND ALSO FOR EACH 
AND EVERY CALENDAR YEAR THEREAFTER 
BEGINNING JANUARY 1 AND ENDING DECEM­
BER 31 OF EACH SUCH YEAR, UNLESS OTHER­
WISE CHANGED BY THE COUNCIL ON REAL 
ESTATE WITHIN THE CITY OF NORFOLK", 
SO AS TO CHANGE THE RATE ON CERTAIN REAL 
ESTATE LOCATED WITHIN THE CITY OF 
NORFOLK TO ONE DOLLAR AND FIFTEEN CENTS 
($1.15) FOR EVERY ONE HUNDRED DOLLARS 
OF ASSESSED VALUATION THEREOF. 
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It would be well to note that the practice in the State 

of Oregon is to have judicial ~eview of ballot titles prior to 

election on the issues, and any deficiency is cured prior to the 

election, which would be the stage in which th~ present case is 

postured. Garbade v. Portland, 214 P.2d 1000 (Ore.,l950). In 

addition, ~he Supreme Court of Virginia has expressly stated the 

view that matters of form are not to control over substance, if 

they are not material and can be cured. Taxpayers v. Board of 

Supervisors, 202 Va.462 (1961). 

-23-
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VI • ALTERNATIVE PLANS FOR SCHEDULING 
AND CONDUCTING THE ELECTION. 

Upon resolution of the legal issues presented to the 

Court, it must be determined whether the election will be held 

(a) on May 15, 1979 as originally prescribed in the Court's order, 

(b) at some later date, pursuant to City charter, or (c) at some 

later date following state law. 

While the committee of petitioners is concerned that the 

election be held within the sixty days provided by City charter, 

its overriding concern is that the election be held properly, 

consistent with the controlling law, and without, .undue burden upon 

public resources. 

If the Court should follow option (~ or (b), prior to 

the end of the current city fiscal year of June 30, 1979, the 

Norfolk voting machines would not be available because of the 

scheduling of a primary election on June 12, 1979. The Norfolk 

Electoral Board is authorized by state law to utilize paper 

ballots, and·the Court is asked to take judicial notice that a 

nearby jurisdiciton recently conducted a special election by 

paper ballot for the same reason of scheduling conflicts~ in Hampton. 

Therefore, it would appear that the Court has an option, 

if it should not reinstate its order scheduling tne election for 

May 15, 1979, of ordering the election to be held June 26,· 1979, 

with the order being entered on April 27, 1979, thus satisfying 

both Norfolk City Charter and general state election law by the 

sixty day interval. 

A more desirable alternative, which would be based solely 
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upon following the special law of this jurisdiciton,would be to 

enter ~~n order not later than M~y 13, 1979, preferably sooner, 

setting the election on this initiative for June 12, 1979, at the 

same time and with the same machinery as will be used in the party 

primary set for that date. While this provides another point of 

conflict with general state law, the proposal is premised on the 

court finding that the Norfolk City Charter does indeed prevail 

over general state election law. Thereby, the expense of an 

election, estimated to be between $30,000 and $40,000 would be 

avoided, by placing both ballots on the same voting machine. 

The wisdom of the latter proposal is that it presents no 

difficulty to the Norfolk Electoral Board as to closing the books 

for registration thirty day~ prior to each election, duplicating 

the expense and work of two elections, being subjected to the 

unnecessary strain of preparing macLines twice, or of conducting 

a paper ballot election; it would preserve the principle of honoring 

City charter provisions; it would accomplish an economy in the 

cost of election that is the hallmark of the concern of this City; 

and it might promote greater participation by the voting public 

in the initiative election if it were held in conjunction with a 

regularly scheduled election. The committee of petitioners, 

therefore, unanimously have concurred in proposing that the·election 

be held on June 12, 1979. 
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CONCLUSION 

For the foregoing reasons, the Conuniti ·~e of Petitioners 

respeqtfully requests that the Court reinstate or modify its 

order for a special election, and direct the clerk of the Court 

to publish notice of the proposed ordinance and the date set by 

the Court for the ei.ection to be held in this matter. 

RESPECTFULLY SUBMITTED 

// 
/'::Zi?.ar-8 /~~·~~"!~-; 

L-·1ioward E. Copela a,. 
for the Committee of 
Petitioners 

CERTIFICATE 

I hereby certify that I mailed or hand delivered a true copy 

of the foregoing Petitioners' Reply to the City's Memorandum of 

Law, to The Honorable J. Marshall Coleman, Attorney General of 

Virginia, Lawrence C. Lawl0ss, Counsel of the Norfolk Board of 

Elections, and Philip R. Trapani, City Attorney, City of 

Norfolk, on this ~~d 
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The Cc.>n!:;titution of: Vlrginic"'l, l.n J\t·ticlc VII, Section 

2 , pro vi <.1 c s t h .:t L : 

... the Gc\nel:'\1.1. l\!l!;cmbly mily prov ic.lt' by 
s p c" c i a 1 ~ l c L [en~ t1 H~ o .r q d 11.i. z ; 1 t. j 1 .111 , ty 1 v \. .... r n­
llll~llt, t1J1d p(l\·;crs of illlJ' county, city, 
tcH·:n 1 n r r<.\lJ i.onc:tl c...JOVe r nnll ~ n t 1 inc .lud .i n(J 
such po·.·:eJ~s of leylslatjon 1 l;1:·:ut.ionl and 
u!i!;e~.;:;ment as Lhc Genc..!ral 1\sscmbly m.:ty 
Lie tcnn inc .... 

The authority of taxation which was yranted to the City 

of Norfolk by the cn~tCl:JIIc:nt of Charter Section 2 (1) provides that 

the City sh.:1ll lt<1ve the pow(~J~: 

'l'o ril i:;c «lnnua.ll.y by t."'l;'\e!; cJnd as~;ess­

Jncnl:s .in said cily ~;uclt sumn o[ money as 
the cou11C i 1 llcrcina f ter provided fo 1~ :; lutll 
d'-:c~111 nt •t:c~H~iilry Cut· the purpoBcs of said 
city, an~..l in such 111.:-tnncr :ts !;u..id council 
sha 11. deem e:·q.>c<.l i en t, in accorduncc with 
the Constitution and the laws of this 
state and of the United Stutes •..• 

'l'his specific authority of the city council to deter-

mine and effect ncccss~ry taxation has existed continuously since 

the Norfolk City Chu r tcJ~ was· enacted by the Gnneral Assembly in 

191U. 

s l ~ <.: t i on 7 o 1: i\ r L i c .1. L! \' 1 L u f L he con::; t .i. t u t lou .s c t s for t h 

lhU I.>J:Ot:t!dUJ:•.! \'.'It i.eh lll1l!il lH" fo.l.l.OW<.•d l>y <JOVl.'l:lLLU~I l>od.ie:.; in Cll-

u.cting any orc.Jin.Jnce or resolution which imposes taxes: 

lJo or.tlint"lnce or re!;oJ.ution uppro­
pr.i.aLin<J lllOJl<")' CXC('C!dinq the Blllll o[ f.:i.V<.~ 
luuJ<II~l·d <k>ll;al·:•, .imponi.nq l .. n:P:; 1 or illtLh­
or.i~d.nq the IJoL·row"i1\~· -(;(-·tit(l.i1<~~y.-: •• Rhal.l 
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})l~ pa!·;~.;~!d e:·:C,')pf.: by ;1 rr~coJ:dPd aff.inn.-1t:ivc 
. VOt(l Of c'"l Jil,,jority n[ ull JTIC'lllbcrs c.l~ctcd 

to til(' <_rovcrning body. (Emphusis supplied.) 

This proccdur~l ~,C<Juircment is unique in state constitutions. 

A.E. Dick IJO\·iilrd, in his Commentaries on th<~ Constitution of 

Viruinic.t, nol·.~~~ that Lhr~ provision '.-Ht~; iJH.:ludc<l in the Virginia 

Constitution in 1902 as "both the Commission on Constitutional 

Hevision und Lhe Generul 1\~.iSL"'llll>l y rr~] t: thill: prOCt"\dur.:l]. l"L'qu.i.ec-

mcnts would pruvi<.lc~ a has.i.c safe~Juard for the fiscal integrity of 

locul 90vcrnmcnt." Commcntc:-tric[;, !~UJ!l"0_, at p. U4G (1974): 

Committee 011 Conslil.ut.Lonal Hcvi~;.i.o~l, ut p. 2J(,; 1901-02 Con.ven-

tion Debate~, 11, 1953, 1955-GO, 2032. 

'l' he Co 11 s t j t u t .i. on , .i n 1\ r L l c 1. e X , ~.; L r u <.: L u r e s t h c w Cl y in 

which the Stt~l.'~ m;ty c~:·:erci:-;(' it:-; pow(~r of tax;tt.ion and provides 

that the Gc1H:~ru 1 1\sst.::mhly shall d··!tenninc upon wld.ch subjects 

loctll taxes may be J.ev.iccl. Il.i.!;t.oric<tl.ly, LI1C' j!;~;ue o[ who held 

Virgini.:l, and, as ear-ly as lG2'l, the Virt]inia 1\ssembly adopted an 

act "that the Governor shull not lay any taxes upon the colony, 

their lands or commodities, other than by. the authority of the 

General AsscmbJy, to be levied antl employed us the said Assembly 

Shull nppoinl:. 1\c;l~s o[ 1\S!jl_~ml.dy 1G23-2t1; Jlow;u·<l, p. 1009. '!'he 

col1>11 i::t.:: ~~tllll••tldc•d 111.11 I ht• lill'lltlu·r :: nl Po~a·J ittllh.'llL \-.'l!l."~ uot 

naturally fol.lowl'c.l that Lc:txi.ttion could not be imposed exccpi:.by 

an elected body \vh.i.ch directly represented all .of the taxpayers. 
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It is vJL~ll est;tbl.ir.;hed tllt.tt the powc!r of taxation is peculiarly 

and exclitsl velj' leg isl« ti vc antl the control and discretion of tax 

matters is vcst~d in that brunch of the government. Fallon 

Florist, Inc. v. · HtKtnokc, 190 Vi.l. 564 (1950); Griffin v. Bd. of 

'j' il X u t .i. 0 J ~ 1 § ~ 7 2 il I H J 7 J • 

'l'hc prn._rcr to assc~s antl collt~ct taxes is a function of 

locality has bc·en authorized by the General l\sscmbly by a special 

act in the form of a city charter. Norfolk Charter Section 2(1) 

spccific"lly nuthor.i.~cs the City to raise, by taxes and assess-

ments, such money us City Council dct:ermines to be necessary for 

the purposes of the City, and in such n1t1llner as Council sh~ll 

deem expedient. '.L'o that l~JH.l,. Norfolk City Council presents for 

public commcn t and ucJopts iln nnnual budfJCt, ~nd based thereon 

later adopts «n appropriation ordinance \oJhcreln the tux rate 

uccmctlnccL~:.;Bary to funll LlH.! City's annua.l bud<Jt.~l: is set forth. 

\vhr.n a le~tislativc act of the statn .is the 
sou1:ce of rnunicipa 1 pot·Jer to tax, anu the 
act inc.licnt.cs the mt.tnncr in which the [JOwer 
is to he:! c:<crciscd, the local ~Jovcrnmcnt 
must: c'xercisc its delegul:cd J. .... owcr to tc:J:< in 
str:ict: conformity with the methods prescribed 
in the f;Lutc Jcgisl<ltivc act. Conso.lidcJ.tcd 
Dit.'!~t'l Electt·ic C<lrp. v. ~~t;anfc)i~cT;-:p~(, 
'-~· ;, iii··:-··Jx~-·-x·~ ff·-1\:-)~·i-·,f ( o, ,1 1 f·.:.- ,,-rx-r r'Hdn ; 
1\ 1\ I i I •• Ill , j-1 II Jl i c i p. a.l c () 1"('1. l I" cl I. i ' '1\ I .. l\oJ , v () L • 

:~I\ , ! ; . ~ I • () ll • . 
Charter ~c.!c.;Ljou ~(.1) c~:-;t~tl>LisiH .. 'S LIIC~ m~..tnJH~r .i.1a \vh.i.c.;l• Lhc Ci_ty 

Council shull dt.!Ciclc how much money must be raised through taxa-

tion in order to muni.lgc the affairs of the City t~nd l\rticlc. VII., 
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Sectioll 7, o[ l:lac V.i.t~~Jin.i;.~ Cnu:;t.i.lutjon lllilJHlalc:!i the prescribed 

method of vn af.f:irmutive vote of the majority of all members 

elected to the ~Jovcrniny body before n tax may be imposed-: 

llccitu:.:;e of L.hc t1c<Jrce of skill anu type of knowledge 

\vhich nre rcqu i.r~..:d in the con1plici'l ted bllsiness of municipal 

bud~J~t i nq, Cl~ri...:J in jJCJ~sons must be.~ informed iu and entrustcu vlith 

makintJ such dclcrminol.ion~.;. 

r:: un i ..... i l'" 1 1.· • 1 :-~ ... • ~ ; mu : ; L 1 ', · 1 l ~ v i '-· t1 h y 1.111 • 
(.)L~sic.rn.:tted pui>J ic uut.hori.tyl 0..g., the 
mu11icipal counc.i.J, OJ7 !JOVcrn i n~J h~~JiSl;:t­
l:.i.vc body, as the mun.i.cip."J 1 ;1~-iS<'mhly, and 
the pow~~•:-, 1 i l~c· !.~imi l;lr powers r0qui. r.i.ncJ 
the c•:-\CJ.·ci!.;c.~ of juc.l~tnicnt ~1ncl d.iscn~t:ion, 
C.:lllJtot be dcle~rl"lted. 'I'hc officers de-sig­
na te(l tn make the levy 1 nnd no o Lhe1~ s I 

~.;hould \tct. lG ~1cQui] 1 in, Hun. Ccn:-ps. 1 

!~IJ.-l.'H• ilL p. /.7:1; Crif[in v. Bd. of 
:~ u 1 H' 1 v i.: ;or !i, /. 0] V (i··~---_:fi.i- ( .l CJ r, /)"" i-1-! I iod(' !~ 
-v·~- ·!;t.~·tlLq· .. ·i~·r., J.<J2 i'\rJ~. n:~2, ~.t'> s.\~-.-2d-·IoJ. 

( J. 9·:fc:f;·6\.i1:·Ii.1m N.:l v iq at .ion Co1· p. v. 
B·•Y()J,Il(~, -ro-ir.-J~-r-1Is-c:-.--11_5_2~---r62 1\. 65G 
T J." ~f:fi) -:-

ln(JU.i r it!S have been addressed to the Attorney General 

concerning the propel:- body to exercise the power of taxation in 

a locality. In 1951, an opinion vluS issued in response to a 

question about an increase in the proposed tax levy for Prince 

\·lilliam County. Under the theory of i\rticlc VII, Section 7 of 

the Constitution, the Board of Supervisors \-Jus the body responsi-

final lnu.l~p~l.. Vn.l. • .1.~), Opin.i.ons ol. lhc t\LLorn'-~Y Gencrc.tl, 1.950-51, 

p. 38. 'l'wo._other opinions have considnre<.l whether or not school 

boards could .levy tuxes in order to finunce the educational needs 

of a community. 'l'lu.! power t.o L'l:-\ l·t·;tl c!-;tatc! ~utd to c:1ppropriatc 
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the procectl~,; of !;uch l:uxe::: fCJr vi.Jr ious purpor-a:!s "is rcscrvr:~d 

to the y(,vern.i ncJ bud ier-; of coun tics, ci tics uJHl tov1ns by 

Section 7 of 1\rticlc VII of the Constitution," (as previously 

quoted). Vol. 3G, Opinions of the 1\ttorney Gcncru.l, 1971-72, 

p • 3 53- 4 ; Vo J • J ~ , 0 p .i. n .ion;:; o r the 1\ t lorn t! y G c~ ncr a J. , 1 9 7 4 - 7 5 , 

p. 364. 

It is ~Jcner<1lly utJrceu that the fixinCJ of u tc:n·= is 

one o( th0 hiqlll~~~l Cunct.i.ons of d mttJlLcipal <JOVL~rnin~ body and 

"in perform.i.nq l.hi:; function, p1.11Jlic officers should employ 

judCJmenL t~JH.l clj!;crc,t.i.ou lo ::;a(etJUilrd the interest o[ the tnx-

puyers, as well ciS to protect the credit of the city." lG 

NcQuillln, Nun. Cotps., §'l'L 97 ut p. 275; 1\(1. of Equulizut.ion 

1939). l.c~.i:d<•tol~~:; IJet"u: Lhe rc:>pons.ibil.ity for <H.ldrcs:.d.nCJ taxa-

tion mattcr~3 011 bchulf of the cit.i.~cns and once the stntutorilly-

held, and citizen comment has been considcrccJ, the amount of the 

tax levy is \-Jithin the sole discretion of the legislative 

officiuls and their exorcise of: thilt discretion is not subject 

385 Ill. 3GG, 5:~ N.E.2cl 720 (l!J 1111); !itc•mblL~l: ~~ Ford, lnc. v. 

in the lc~ri.~;l...tl.ivl.' bt"iiJH.;h or <JOVt..~rnmcnl and mil'/ he exercise~] 

to the utmo~t extent with respect both to the subjects of· .. 
tuxu tion u nd it mount of: tax due on each taxilblc entity. 
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1\.rlilHJl:()ll Count)~ v. L"o•jJ.i.o, 2.lS Vo. 1.1.0 (197~). 'l'he Supreme 

Court of Vi.r~J.i.uiil, i.n Lhc c~t~H~ ?[ BJ~it<'llt.~y 1, Co. v. C.i.ty of 

Richmond, 110 Vtt •• !.J21 (1910) maintained th«t the po\·lcr of taxa-

tion is solely the province of .lc<Jislators und noted that: 

h'hr~t-r' t·he JH)\ .. J<:·r tn t:a;..: fnr rcvenur~ 

purFosc:.; ex.i.r>ts, the .:~mount of Lhc tu.;.~ 

is in the c.l.i sere tion or the leg j s la ti ve 
bod~ .. , und il: muy be carrjcd to uny extent 
,,. it h :i. n l: he j u r i r; d i c t ion o .f t h c s t ci t c or 
col·p().l.i.1 t.i.on which iHlpo::;e~• it ,,·Jd ch the 
·.·.r i l 1 () r such s t u t e or corpora t ion m u y 
pres<:t-ibe. Jd. at p. 525. 

In cxc~rcisin<J the tuxinlJ power, the City of Norfolk is 

a mere ngency for i.1ncJ subdivision of the Commonwealth of Virginia 

und hus only ~uch u.uthority us is specifically conferred by the 

Gcncrul 1\sscJOb.ly. \·:hil.:in~L v. \·h~s_l Point, 88 Va. 905 (1892); 

Souther-n H~:..:_ __ C:-~~·- v. C.i l.y of l>iliiV~l.l.~, :175 Vi..t. 300 (.1.940). Hcly-

ing on 1\rticlL~ VII, Suction 2 of the Con!:~tltution, the Lcgislu-

turc cn-:tctcd Cha1·ter Section 2 ( 1) and empowered the City of 
. 

Norfolk to levy tu.xcs for its ~upport. Evidencing further concern 

for the fiscal policies of the state nnd its localities, the 

Assembly recjuires every govcrnin9 body to obtain majority affir-

mation of its elected legislators in order to adopt tax ordin~nces 

and resolution~:;. Hunicipal corporation~, in and of themselves, 

h~vc no poHcJ: o[ ti1x;•tion t"1t1l1 l:IH.:! law! . .; conferrin~J such powers on 

Council, then, is <.:har9cd with the duty of functioning us ~ 

lcgislntivc botly jn the~ sctl.in~J of the tnx rate ncc;e~sury to meet 
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the f incll.tc .i.ul obl i<J i·a t ion~; ':Jf Ll H.! C i. ty. 'l'hal: rL' s pon sibil i ty has 

been conferred by the State and·cannot be delc9ated to another 

branch of CJOVern~~ent or to citizens \·Jho muy question the judg­

ments of off.i.ciitJ:-; whom thl!Y have clcclr.:~u to d.i.~.;chnrgc thu.t 

responsibi.J.j ty on l>c•hal f of tlll' Ci. ty. 

IT. '1'111·: Ci\!~1-:S HJ-:L,JI·:D tii'OfJ HY PJ-:'I'I'I'IONEH TN J'I,S 
l) 1~ .1 (~ ]. i .JJ\ T I i·l )·:l·\~) ~~ ,\ r~ l•lt ':,f--}\i ~ ·,::· ··j,j(. )•J ;-·i.l-,~·!:; Ill l! ~ 0

1. ·,i; t'\'1·:·. l' I·'· .• I; 11.1·: •t ~·tiN• r -,, l) i ~-I : .i ·~J l ~ 
LEGJ\1-J i·!.is·uJ~·!.)-· ·ut·'· 'L·JJl ~;· c,\::;J~-.-------·---·-· 

In ils t·h"!morandum of L~•w .filed with the Court on 1\pril 

9, 1979, the Committee of Petitioners frumes three questions 

\\·hi ch it contends IK!llJ: d irec tl y on the le~FJl i ty of holding the 

Ini tiu.tlv'~ El eeL .ion 011 1·1~1)' 15, .1.~7!J. 1 t is respectfully sub-

mittcd, hO\oJC!VL~r, l~l1ul only one.~ que~;t.i.on ra.i.secl CJnu «.t.:"'.JUC<l by 

Pc ti tioner!:i i ~·; of con!;et_tuencc to the ca :.;c at bar, and the City 

has addressed this issue in its .t-·lemorun<.lum, f.ilc<.l with the Court· 

on April 16, 1979. To the extent thut this issue·, and the 

additional two questions rDised by Petitioners, require further 

response, they are dealt with scriutim • 

I. .f!::; l:hL' No1~folk Chartc:r pre~;umcd to he properly 

"n ;:1 c t c d , con ! ; 1. i 1 11 1. i u n < 11 il n d v '1 l i d ·:· 

. 
·I' 1 a i : ; . 1uc • : ; t. i n n I ! ; () 1 1: " Jill ~ d I " •• : ; w l ! a · : ; i. L : ; l.~ 1. r . 'l' h c c i L y 

docs not <.:h&aJ..I.L'll~Je the vc:tliclity c:tn<.l <.:onstilut.ionality of its· 

Chu.rter. 'l'h.i.n f~ct, however, is in no way dispositive of whether 
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lat<."'r 9eneral .I dW, il:; :.v·t frJJ~Lh in SL~Clion 2'1.1-lGS 1 Code of 

Virginiu · ( l~JSO), ,,s ulllt~nclcd, has st,pcrr;edecJ and repe~lcd Charter 

§ 32, or whe LIH~r LIH~ :;ubj cc t mat tc.!r of Lh.i. s 1 ni Lla ti vc Elcc tion, 

i.e., reduction of the City's real cstc:ttc tax rate, is proper as 

a mat tcr () r .l.il'.·.'. 

11. Docs Norfolk Charter Section 32 violate Virginia 

Constitution J\rticle lV, SC'ct ion ],J ( 11} ·: 

P t! L .i L i u n c r s h i.l v e c i l: t~ cl a n u 1 nl JC r o .f car~ c s l o sup p or t 

Section 14 (1.1) of the Virginiu Cons.titution. 'J'o the extent these 

cu.scs arc cited in support of cJny other proposition, in parti-

c u 1 a r , t 1 h.1 t C h d r t c r ~ 3 2 p r c v a i. 1 s o v c ~~ con f J. i c t in CJ g en c r a 1 1 a w 1 

reliance on tlH~se Cit set; by Pct.i tion'-~rs .i.ri sore l.y misplacc~u. 

1\ r t i c 1 e I V , S c c t .i. on 1 11 pro v ides i n per L i n c n t par t : 

The Cc•n(:'J-a l l\s!;cJnb] y sll.1ll not c•ncJct any 
Loc;tl, ·!iJH.!Ci.d.l, or f'riVille ldw i.n l.:hc! 
fo.l .. l.o\-J.i.la<.J ca!;e~;: 

* * * 

( 11 ) 1;• o .r . r ( ~ 9 i. ::; t c r i. n CJ v o t e 1~ s , con <lu c t i n g 
<~lc~ct:ions or. clr.)siqnnl:.in(.r the pln-cc_s_o-r­
vuCTil·;;~--- (Emphasis sur.~pl.icd.) 

particular statutes, either gcnerul or special, offended Scc"tion 

63 (64) of the~ Vi.t:-~Jinin Constitution, the predecessor of 1\rticle 
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IV, Section JA. None or thc!:;c cases st~:tnds for the principle 

t;ha t Char t c r s c.' c lions , or spec j .a 1 1 il w s , n cce s !:; cJ r i 1 y p r c v u. i 1 over 

generi.ll laws in conflict thcrcw.i.Lh, as is su99(1stcd ut pages 10-

11 of the Pc'ti tionr~rs r Nomoru.nuum. In the c.Jscs of Fllllon Florist, 

be valid lcgislution cnnctcd pursuant to then Section 117 of the 

Virginia Constitution, the prcdeC(!ssor of 1\rt.i.clc VII, Section 2 

of the prt"~scnl. Constitution, \·Jhich ttut.hori~cd special laws for 

the "or~Juni?.at.ir.ln and c..rovcrntnent o[ ci.tics nnd to\·Jns," in the 

mann c r p 1~0 v .i d v d the r c .i n . In ~J.r L<.:E. v. ~.roy_, ~J~' the Court 

found thut the local stc:ttutc, which provided for a county manager 

form of governuK~n t in f\r lincJ ton County upon upproval by a majority 

of its voters, si!nply wus not tl locu.l law res pee ti.ng the "con-

ducting of elections." Finally, .i.n llitv.i.s v. Dusch, 205 Vu. 676 

(19G4), the c:1ullaoriLy of the V.i.r~J.i.nicl Bec:tch City Council, granted 

under its Ch~u:-tr.!r·, to r(~opport.i.on itsc·.lf an(l order the election • 

of u n c w Co unci 1 , w a s h c 1 d no t L o he a ~.; p c c i al 1 il \-J " for con-

ducting elections." Additionally, the Court held that this 

Charter scctio11 prevailed over two general laws in conflict. 

However, this .result wus not predicated on any rule of law that 

special ucts necessarily prcvnil over general ones, but is based 

entirely Oil con:;t·.J"IICL.ion or Lhr~ con:;t.i Lul.i.Oildl proV.L!i.LOilG from 

'l'llc Chc:.1rte.r :;l~t:l.it>n in .i~;~Htl~ wa~i ttdopLl~d pur~;uant to 1\rticfc. 

VIII, Section 117 of the Virginia Const"itution, while the general 
. . 

la\,'S, Section::; l~).J.-803 t'JJH1 15 • .l.-8Q(j, r.cquiri.n<J different methods 
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and times of J:('~il)JI_)OrtiOlllH<.!J1t, \rJCre CJli.ICI:ed to ':JiVC effect to 

Article Vlii, .Section 121, which provided gencrc:tlly u.s to how 

counc£ls \vere to:l.>c r~lccted u.nLl their powers C\nd duties as to 

reapportionment. Her:oluLion of the cn11fllct bet\vccn the Charter 

section wnd tl u.~:;o ~Jenera]. l.-l\•n; tu rncu not on any rule of con-

:.;truct.ion .re!·iJH:ctill<J the !;pcci.a.l-cJencrill dichotomy, but rather on 

the 1.:-tn~JlldCJt' or /\rt i.r:h· Vl.ll, :;,·ct·ioll 11.'/, \..:llich providt'd I hill. 

the u.uthorily o[ the Gencr\1.l 1\s~cmbly to enact special lu\oJS with 

regard to citjc·s shL~11 be, "unaffected by uny of the provisions 

of this u.rlicle." 'l'hus, legislution enacted pursuant to Section 

117 , i . e • , t h c Vir~) in i c:t B c a c h Char t c r , was una f f e c ted by t h c 

provisions of S c c Lion 121 of 1:. he R <:un<.~ <:t r tic 1 e , 1\ r tic 1 c VI I I , an cl 

the y cncru.l 1 i\\·JS <J i vi n<;J c f f ect t hcl~l! to. 

1 t .is manifest that th(~se ca~.ie!; turn on narrow lJUcs-

tions of con~; t i Lu tion<1.1. con~,; true tion a ncl .1re or 1 irni ted uppl i­

cu.tion to the case u.t. bar. Euch case is concerned only with the 

power of the General Assembly to enuct locc:tl or special legisla-

tion, and not with the issue of implied repeal o[ special acts by 

later general .lu\"v'S, which issue is ucrmanc to the case at bar. 

Therefore, to rely 011 these cases as general support for the 

proposition tltill sp,~c.i.al l.:n·n; <~n.,ct:•.!d (Hli~S\Jitnl l'.o Section 117 of 

scJmc subject m.:tlll~r is ~:o mi~rcad t.tnd miBapply lhcm. 
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. lli. Dues Churtcr Section 32, a special uct, prevail 

over VirCJ.i.ni.<• Colle !-i~4 .1.-lGS, a· qencral li.n"·? 

In ndd_ition to the indppo&itc and reuclily distinguish-

a b 1 c c .:1 s c s o r ~ l i e r c e v • D c n n .i s , ~::_u r r:1 , n n t1 !?..0 v i s v • D u s c h , 

suprn, the Pe Li tioncrr.; ·ci to j n til i.cr t·1crnor.andum Lhe case of 

Dominion Chcvr<.?_lct v. IJcnr.ico, 217 Va. 243 (1976) for the rule 

that spcciu 1 law~.; ~rovern g eneri.ll ilC t r;. 1\q.-t i.n Pc L..i. t.i oncrs' 

reliance on this cilsc is entirely misplucccJ. 'l'hc apporcnt 

special J.a-::1 ~nd u c_rcne·ral act, but ·between l'-'~O ~~<~ncral provisions 

of the Code o[ V.ir~Jin.ia. /\::; the Courl: stilled at 217 Vu. 243: 

'.1' 11 c so .l c i !3 ~->ll c h c 1~ e i. s w h c t h c r C1 f ~, i 1 u r c 
by i:l··-t:::l:-:-p:l~~~rto compJ y \·Ji t:h the pro-
vj !~ion~; of Code ~} 1~) .1-55~ bin~s tht' maintc-· 
n:u.c:c~ i:HI:.tin~;t ;:1 county of illl ill'l'.l jcc~t..ion 
un<h"r l:h·~ prov.i.:;ion!.; cd~ Code §5B-ll,lS, et 
seq., fot- tJ1e corrcct.i.on of nn cr.roncous 
et:·;sc-~:;:;111('111.: arHl for a refund of Laxc.s. 
(Emphus'is supplied.) 

'fhc Court read Code §15.1-554 ilS relat.i.rHJ Lo cJcnerul cluims u.nd 

demands ngainst u. county ~rising out of trilllS~ctions, disputes 

and matters .incident to the oper~ltion of the county l.Joard, 

whercils Code §58-1145 related to the !3pccific area of taxution 

and uffordcd il p~lrl:iculur remedy. 'l'his case did not turn on 

statu Lory cons l. rue 1: ion pr .inc .i pJ (~!·; it pp J i.cttb I c! t.o con f 1 ic t be t.\.,rccn 

b;u:, nud wh.ic:ll i:: di:;c.;u:;~.;t.!d in ~;t~ct.i.u11 JJ ·o[ LhL' CiLy'::; or.i<Jinal 

Nemorandum •.. 'l'hc case of Dominion Chcvl"olct, like the cases 

previously ci t-.ed by PL•titioncrs tlntl cliscus!.;ec.l herein, docs not ·· 
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st~uH.l .Cur Lhe pt:.i.ncip.le lor \-Jid.ch .it is citL~d, anc.l is clearly not 

dispositive of the issues raised by the City in its Notion to 

Vacate now pcnd:ing before the Court. 

1" in ;1 l J. y , \V hi 1 c t h c C i t y h a s , i t i s r c spec t f u 11 y sub- _ 

mittetl, set fnt~th ln its ori9inilJ f·tcmoranclum the applicable 

principles of statutory construction which compel the conclusion 

that Viryinin Code §24.1-165 controls i11 the instnnt c~sc, two 

additional cas~!; in this re,Jard ace instruclivc. i\t issue in 

School Boar~l v. ~~~~no[ Herndon, J94 V«. BlO (1953) wcls \vhcthcr a 

luLcr ~nacted <.JC'Il(!J:ul L:nv supc~rscdcd c:tnd r<.~pcal.-~cl by implicution 

a spccinl act c~xprcssly rcspcctin~J the '!'own of llcrndon. 'l'his 

special lc9i~.lc1tjon provided thc1t the 'l'O\·Jn.of Jlerndon was cs-

tablished as a !.;cparn tc school dis tJ~ :i c t and \vt.l s entitled to 

rep res c n t a t ion on the S c 11 o o 1 B o c1 r d o f: the Co u n t. y o f F' a i r £ u :-: • 

General l.aw, however, provided for c:tn executive form of 9overn-

men t for Fnir f ~1x County uncl that u 11 members of the Fair£ ax 

County School Ho.:1 rcl were to be appointed by thf.~ county super-

visors except "''here a town locat<.~cl in the county is operated as a 

separate school district, un~cr a town school board. The Town of 

Herndon was not so opcru tcu. 'l'hc Supreme Court found an "irrecon-

cilablc conflict" between these special and qcn<~ral provisions. 

\".1hilc the !;pcc:Ld. c:1ct provi<k~d wi.thout CJUil.l..i [icati.on that the 

'l'O\vn of IIL~t-Jlllnn \,·:.tr;. to bl~ rept:l~:;c~nLl'd on th,~ County School Boc:trd, 

\vas operate\) a:.; a sepur«tc school district under a town school 
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bo ~ r d • 1 9 t1 V ·='- il l U .l 7 • IL' h c c u u r L h c~ .1. d 1:. h ~:l t t h c lJ en c r al 1 u w 

impliedly J·epea.led lht'! incon~;i~;tcnt !-;pcciul le~Jislation, stating 

at 19{ Vu.. 816: 

. . . No or d i. rh"l r y c ;1 s e o f reI' e iJ ] h y imp 1 i c a t ion 
if; p1-('~:;cntl~d, but one \vh.:i.ch Ull('rrinqJ.y prompts 
l:IH~ b(•l.ief ,"lnd mill~r'!:-; cc~r.lilin l:hc conviction 
th.7lt tht' lf'CJ:i !>.l.ill:Ul"(! JH,Jni.f(~!·il..ly i.nlC~IHk~ll l:hut 
l:.hr~ compl·Phen s i ve n c l.: :; IV.Hl J.d pre vi\ i .1. over the 
!;pt.·Cil.ll Jcqi.~:;]al·.ion r:tnd lJc lhur• qivc:n full 
force• c:l nd C f.[ CC t Whf.'l1 the OC\·.' CJOVt:rnmcn t 
bt'C;lllll' Oj'l~rat:iVL'. 1 f not:., l.Jtt~ t.~Oillt•ll\l'l;ll<•ll 
1" ( '() I. I I cll'l i /. ol L i 0 " d I H.1 I h ~ \".1 ~ ; c h I .' Ill I • () r q Cl v I .~ .r IIIII C! n t 
n~ voled in would be mutcr.ia.l.ly impujrecl. 

Nor doe:; the cusc u.t bar present c1n orcJ ina.ry case of 

rcpeul by imp] icaLion. l\s wn:.; di:..;cus:;ed in dc~l.ail at piHJCS 31-36 

of the City':; CJI~itJ.inal Nemorandum, the inlenu<~d unifunnity of 

state c lee l:. ion l.J\\7 found in Sec tj on 211. 1-16 5, on statewide 

general ilnd primc:11~y eleclions, cannot be srivcn full. force and 

ef feet if myr i.1d car licr special luv.'S, such at.; Lho::;c e;.:emplif ied 

by C h u r t e r § J 2 , are penni t: t l~ tl a ::.; co 11 t i. 11 u .in ~I c x c e p t i u n s • 

'l'hu~;, in Ci Ly o[ Petcrsl.rut~~L v. General· J3u.king Co., 170 

Va. 303 (1938), the Supreme Court held that a city charter pro-

vision empowering the city to impose u license tnx upon hawkers 

and peddlers did not except the cily from a lutcr general luw 

prohibiting ci tics and tovn1s from imposin~1 u license tax on those 

businc~~scs ('Xt~mpl.:t"'!d from u Sl:.ille .l..iccrH:;c.~. 'l'hc.~ Court found L:.hc 

C~l.l dlld lll;lltifr•:ill.y :illt=OII!ii.:;L<•nl: vJil.h l.ht• fH>W•'l~ of Llh~ c.i.Ly·unlfcr 

it~ charler· l .. (t .impO:il~ d .lit:t.~U!it' LilX, :;t.c~l..i.II~J rtl. 170 va., J.l!: 
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'l'hc~ lllL~l~e [act l:.hitl: the charLl~r of l:.IH~ city 
of P(:'t~rsburq state:; that tho c.i ty mc1y 
.illlJHl!"~l~ o l.i.C0JlSe l:cl:O: .llJ>Oil hitWJ~cr~> C:llld 
pc.~ddJ.c'l~:; i!; not :·;uffjc.:i.enL to r.'>:Cc'pt the~ 
ci.ty nf )l(~f:«.~t·sbur~J from the opl~ration of 
the! 1'>·32 amendmr~nt. 'l'IH~ evjdc~nt puq>osc 
or t.ll i ~:; ollll~n dm·.~n t ,.,lJ s··-F6t.;;::·c:..;·i1cft:.-ii-i;-·,-;() 11-cv --·-- ·-· ···-------- -· --- -------------------·---------~-of c·~:cJuption to ull to,.-Jns and cit.i.c.~::~ within 
'ijlt~ s {. ;i-t:C.~:JJ 1 .i1(;---t:i ;-, ~ ·~ 'j',j-, ~ r)~iilt~~·i-c~;-,;-:=lc j;;(j __ _ 
-~t11~s-l~;~-i iC~i'l t: t(-, -t 1](-;-e: ~-iil-i?·i~~J:--i;,_:<5·v-:c:;r,_>t1 .. c""fJ·J·1-
i·.-,1·r~l-;i---i1c>-"Woi=-Js<~-=:=J>i·cs-;;-.i-};-1:c~J-(·;;1I-3ii·9-:-lf1acts 
Ti1-Ec>JI-ti .i.C.:-t -ti1t_~,~c;,:;_rt'Ti--;- ri·1rr-Yc>i~(;c-·~;i1li-c-ITCC t 
c?Jn-)io L be q fveil to Lli0J~-li1cllii1t'Jl:, ll [ l:hl'' 
~t-;~~ll~·i-i11!;L: .:1 i:-tt'G;;\:iil"T~-~-!·~·;;---rc-(:~---,,-~-,--~·~ 1-i--~-.. -·:·\1 'I' 1 v 
... ---· . . ---·-· - ·- ... - - ·---- .. - . - .. . ·---- .. . . -- .. ·-· -.-- ..•. ---- - . --..A.. 
t·_c) ~1J.l cities .:nHI Lo\·:ns. "It is !;a.id that 
]:-l;l-:(~1)-. -l)y .i.r11i,;_rlcaLio'i1fH nnt. favored, and that 
stitluh:~~; ilppnrcnLly in conf.Ji<.:l: urc~ to lJe 
1-c.'<..:nnc i l<.'d \-.rhc.~n pos~d.hlc. 'l'hc~.j(~ (ll~e 1 ,ropo~.;i­
ti.ons ••1: thjs lt.~tc d;1tc not qucsLi.oJH!d; but 
\dh~rc' the implication is· incvitoblc it has all 
l: J 11 • f o •~ce of nn e;{prcss decln ra t.i.on. " 
(Emphc:tsis. supplied.) 

'1' hi s r c s ul t w i.l :_; r t ~ache tl e v c n t ll o ug h t he CJ c n e r ,11 1 n w con t a i n c d a 

saving prov .i. ~don which stated tht't t no o thcr srctions of the 

. Virginia Cod•.! or a<.:ts of as:;c.~mb.Ly a.re rcpca.l.cd L>y the general law 

in (jUcstion ",_,:-~cc~pl:r; :HH.:h !;cc.:Lions or iiCts as arc !ipcclficallY.. 

rcpea J.c·Ll hereby." 

From the [orc<Jo.inCJ, it i!-; cviden t tha l u. chu.rter pro-

vision which contr~:1vencs a lulcr r:JcnercJl lnw l.
. ,. . . , impliedly rc-

pealed thereby where the earlier special law is manifestly 

inconsistent with the later CJCncral act, or the general act is 

intended to cover Lh0. vJho.le ~.;ubjc~ct llli1l tcr of the lc~Jislution. 

'l'hl' t..iHh' pc•t:ind wil.ltill \oJhich Clto~riPI' !}.12 p~.~nnil':; dll .i.ni.ti;.ll.i.ve 

(~.lt•cl:iou .i:·; i11 irl·c·CCIJJC:il..·•hlc~ (~cntr:lic~l. wil.lt t.lh' l:.illll~ lt:anh.~ pi:o-

villcd in Viryin.ia Code 5l~ctjon 24 .J.-165 for holding such an · 
~-
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election: In ~dditior1, it is evident that Se~tion 24.1-165, by 

its language clnd its subject matter, is intandcd to cover fully 

the time limitations for such election and to prevail over any 

similar special lcyislnLion. 

CUNCl.,USlUN 

F'or the foregoing reasons, nncl those discussed in the 

City's Ncmorantlum "in Support of it!:; i'lotion to VcJcatc, heretofore 

f ilcd with the" Court, the City .o( Nor folk respectfully submits 

that its t·1otion to Vc:tcatc should be sustu.inccl. 

Respectfully submitted, 

Cl'l'Y 

IJ·, .) 

OF NORFOJ.,J< 

/l/. ·" . /1-:.!1 . I ,{~ / I / _.,. I ,.# lA 
1\. ·L· Ct./ ((_ __ .. L.V~.( {_~;(_ { ~-. 

1Philip Hf 'l'rapan-i~-­
Ci ty 1\t torncy 

I hereby certify that on the 25th <1ay of 1\pril, 1979, 

a true copy of the foregoing Supplemental Memorandum in Support 

of the City's Notion to Vacate wu.s hilnd delivered to Howard E. 

Copeland, Esquire, '5291 Grecn'.vich Houd, Virginia Beach, Virginia, 

23462, of coun~::;el for petitioners. 
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clerk's cer;ification of the petitioners, 

is to have the 

petitions and 

signatures. 

has done that • 

there 

mentioned 

shall be 

Trapani has said, 

that I point out 

that all signatures 

genuine. It goes 

end of that section to say the burden of pr 

the 1nsutf1c1ency of any such in petition --

THE COURT: How about what it says in 

between. 

MR. COPELAND: Oh, yes, sir. I followed 

the logic of the City Attorney and it sounds 

to me that because the pole tax is no longer 

effective and because there is no other procedure 

prov~ded in our Charter that ~here is no way 

that the names can be certitied. Therefore --

41 

Tim COURT: I don't think he said that, sir. 

MR. COPELAND: I think that's logic. 

THE COURT: No, I don't think he said that· 

at all.· 

MR. COPELAND: I'm sorry. In his memorandum 
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CEIITII"IIED SHOIITHAND ltEPOIITEIIS 

COUIIT REPOIITIEIIS 

VIRGINIA IIIEACH, VIRGINIA 
'• 

1.43 

f, • 



2 

• 
15 

e 

7 

• 

10 

n 

12 

13 

14 

115 

us 

17 

18 

18 

(· ao 

21 

a a 

&3 

ae 

he has sugg~ted that it was required for the 

clerk to utilize the voter registration system 

that is available but no where is there any 

citation of a requirement that he so utilized • 

THE COURT: What would you suggest ought 

to be done in view of the fact we don't have a 
. I 

pole tax and we don't have registration based 

upon pole tax? How should it be certified? 

MR. COPELAND: Your Honor, the procedure 

as I understand the Charter is that the clerk 

of the court receives a bundle of petitions. He 

looks at them for the form to see if they are 

not-- to see if they appear to-have the date 

that's required to be next to the names and 

42 

addresses and then he counts them. And he presumes 

that they are genuine and he certifies to the 

court whether or not the requisixe number are there. 

I think the clerk's done that. 

THE COURT: He certifies that they were 

genuine signatures in terms that they are not 

torger1es. He also has to certit.y whether they 
. . 

are qualified voters. 

MR. COPELAND: And I'think he is entitled 

to presume --

THE ·coURT: Are you saying that I could go 
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out here to/Virginia Beach and get ~wo thousand 

or four thousand signatures of Virginia Beach 

voters, bring them into the clerk and the only 

thing he's suppose to do is close his eyes and 

as long as he's satis·fied there 1 s no forgeries, 

bingo, they are qualified voters of the City of 

Norfolk? Are you saying that•s all the clerk's 

got to do? 

14R. COPELAND: Your Honor, I would respond 

in this manner. Two levels. First of all, the 

I think at that point if someone doubts that 

they are Norfolk voters then they have the 

burden of requiring that they be submitted to 

some ~urther test to determine whether or not 

they are in fact voters registered in the City 

of Norfolk. I think what~e Charter is trying 

to do is to s·implify the proposal so that it 

might be done expeditiously. The Charter sets up 

a formula as for a first determination. As one 

of the rormulas the Charter has set is no longer 

of this instance and obviously not the law of 

the City or State. 

THE COURT: I would ask you again, what is 

the clerk suppose to do for a substitute if there 

1s no longer valid law as the Charter recites? 
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MR. COPELAND: I think he is entitled 

to ignore 

THE COURT: He has to, sir. We don't have 

it anymore. But where does he go from there? 

MR. COPELAND: I think he presumes that 

they are registered voters • 

THE COURT: All right, .sir. 

MR. COPELAND: Because they say they are. 

I would point out at the bottom of each petition 

there is an affidavit saying that they are 

registered voters. 

THE COURT: Wouldn't that also always be 

existing in the form a petition signed by people? 

That they always certify they are registered 

voters. 

MR. COPELAND: Yes. they do. I'm saying 

it's on the petition. 

THE COURT: But that was always there when 

people signed a petition and at the time we had 

a pole tax still had to verify on pole tax books 

to make sure the people said he was or she was 

that they were in f'act registered voters. 
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MR. COPELAND: I would suggest to· ·the Court .· 

thi·s. That when someone comes forward and 

challenges the technical 
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THE COURT: The City has come forward now 

and challenged it. They have challenged. 

MR. COPELAND: And I think at that point 

it would be proper and within the power of the 

Court to --

THE COURT: I'm only raising this because 

it is being challenged, the very tact of the -­

the very manner in which the petitton has come 

torward.is being challenged by the City. 

MR. COPELAND: Yes, sir. And I think at 

this point it would be proper in the judicial 

responsibility to submit it, an independent 

authority, namely the electoral.board to verify 

whether these are autticient. 

THE COURT: You're suggesting it's my 

obl~gation, the Court's obligation that I call 

in the clerk and say, "Here, Mr. Stovall, I want 

to get this verified." 

MR. COPELAND: Judge , 

THE COURT: I'm not an advocate. I'm only 

hearing two sides. I'm suppose to be impartial. 

I don't advocate anything. 
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MR. COPELAND: They are here in the Court• ~.: 

they have been filed; theretore, they are no longer 

1n the hands of the petitioners. 
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THE COURT: Here, I'll give them to you. 

You filed u. 
MR. COPELAND: Yes, sir. But I don't think 

we, at this point, can otter to the clerk and say, 

"Please have these verified," I think now this 

issue's been raised the Court can determine 

whether or not some third party who is not 

mentioned in the Charter should determine the 

authenticity of the petitioners. 

THE COURT: Mr. Copeland; you're asking 

me to do somebody elses•work and I'm not going 

to say whose work you're asking me to do. I'm 

not going to do it. All right,~sir. 

MR. COPELAND: I would .Point out also while 

it is not the law or Virg.inia, just as an example 

ot the procedure in another state which parallels 

this, the Constitution or the State of California 

.in dealing with initiative, says that when these 

petitions are tiled with the proper official it 

shall be presumed that the petition presented 

contains the signatures of the requisite number 

of qualified electors. And I really think that's · 

what our Charter intended. 

THE COURT: ~o you have any Virginia case 

law outsicte of what .the Constitution of California 
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says because I don't have anything to do with th~t. 

MR. COPELAND: Yes, sir. 

THE CQURT: They can have anything they 

want and the constitution is perfectly all right 

out there. Do you have anything in Virginia case 

law that would bear out the 1nterpret$tion you're 

placing on this particular section that you'd 
~ 

want the Court to go along with you on? 

MR. COPELAND: Judge, as you know, this 

Charter has never been construed in this procedure. 

There has only been one case in the history of 

Virginia on any city charter provision for 

initiative. I know of no eases other than 

Whitehead and therefore this~kind of technical 

matter has not been addressed by the State and 

I don't ··know if it's been addressed in another 

kind or election contention. I certainly have 

not researched that point, but it seems to me that 

the pole tax is ~s.imply dead letter and falls 

by the wayside and that procedure is simply 

not followed. I just can't conceive that the 

clerk of the court who is a constitutional officer 

and himsel~ elected by the people can just :. I 

refuse a whole lot of name• and merely because 

he .... was· c·ar.t1ty1ng they are genuine that automaticall r 
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that carries a certification that they are also 

qualified voters in the city in order to go 

from there to make a determination of something 

else • 

' THE COURT: If that were to be the case 

anybody could certify genuineness. As a matter 

of fact, a person who has certified, or the notary 

who has certified is certifying.genuineness. 

MR. COPELAND: And I ·think documents are 

accepted.in that contention~ 

THE COURT: But we are also talking about 

voters. Somebody sixteen years old signs 

it, the signature is genuine, but the sixteen 

year old is not a qualified voter. 

MR. COPELAND: Section forty-three deals 

with the form. and if anyone questions 

the authenticity of any of the signatures 

I think it's their burden to prove where 

anyone of them is wrong. Where anyone o'f 

them· is sixteen or lives in Virginia Beach 

or simply isn•t registered to vote. And 

I think that's the clerk's responsibility 

as to look at them as to form. 

THE COURT: Suppose ~e hasn't carried out 

the·respons1b111ty? We're right back to where ·we 
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started. Now, suppose he has failed to do 

this by virtue of the fact he has received, 

according to your petition, he has certified in 

accordance with section forty-four or the City 

Chart~r and he _cannot certify in accordance with 

section forty-four of the City Charter because 

one of the guts is that we don't have a pole 

tax so on its face it certified as far as the 

City .is concerned. That is the point they're 

mak-ing. Right on its face there certification 

is based 

49 

MR. COPELAND: Judge, they have an evidentia~r 

problem and I think it's then it's a lawsuit 

over a factual matter. 

THE COURT: All right, sir. Just pointing 

it out ·to you for what it's worth. All right, sir. 

Let's move on. 

MR. COPELAND: As to the issue of the title 

of the ordinance. On each of the petitions are 

filed with the Court that was signed by the 

voters there is an ample statement of what the 

ordinance is and what it intends to do. That 

appears on the tace. Mr. Trapini stated that 

it was ·required that the ordinance, proposed 

orainarice-;oe-on-·the reverse side of any petition 
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and I find no provision in ·law that states that. 

I think it sh9uld be attached in some manner 

and it was. It was presented on the reverse 

side and on the front side was an explanation of 

the nature o~ the ordinance that was. proposed. 

The Court might see, it 1 s not a controlling 

consideration but the Court could see that the 

ordinance on the ·reverse side filled up every 

inch of the paper and the front side explained 

the nature of the ordinance that was proposed 

and I submit that that•s an adequate title. 

Again this problem is not arisen in Virginia law 

but in the state organization when this type of 

thing arose .they simply have-hearings on whether 

the title is sufficient and before it goes to 

the voters the Court decided whether or not there 

ought to be a revision of the title. There is 

a highly technical matter and we submit another 

more formal provision which we contemplated doing 

prior to the publishing which was required in 

this legislative process. 

It is in our memorandum and we ask the Court ~ .. _. 

to consider 1 t when te get to the formal stage of .t·. . · 

publishing notice of the election as required 

by the City· Charter. 
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THE COURT: I agree with that form, should 

not override substance, but c·an there be .a 

substitution of what you handed around to 

petitioners again.st what you want ·to 

IMR. COPELAND: Your Honor, I'm satisfied 

with what we've handed fully discloses~e 

nature of the ordinance but I'm saying that to 

conform to the manner in which the City passes 

legislation, yes, I think it can be done. It 

simply requires that a title be informed -- be 

discolsed to the proper. There's nothing in 

conflict between the formal title and the 

51 

simpler one that we are handi.ng to the petitioners 

themselves. It would·have been physically im-

possible to do and to deal with pages and pages 

of material in· ·circulating a pet1 ti~n, I don't 

believe. 

I want to finally speak to an issue 

raised in the memorandum 

has to do with set 

the tax I've recited 

a matter 

by Title 

to change it 

stands alone and apart from the budget 
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that is defective or a fraud or they are 

tor this relief. They simply want.to sumbit 

issue of taxation.. The most 

ing the government does in regard to 

liv s1 We want to submit one time 

issue for the to decide 

as our City 

organization of gover.nm~nt 

and 

The 

MR. air. 

they place that on? 

and power. 

COURT: All right, sir. 

COPELAND: The Charter in other section 

their judgment ·.may be supplim nted. 

THE COURT: In certain matters, 

matters. 

MR. COPELAND: That's my judicial 

I think that's correct. 

THE COURT: Now, let me ask you this ..... 

turther, sir. Suppose through this thrust, 

suppo·se ·the-·people who are dissatisfied,- the people 
r 
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on the petition who want to come to the City·as 

a whole to have taxes reduced, suppose they want 

to have an initiative resolved there be no tax. 

For the year 1980 in the City of Norfolk. Would 

you s~y this is proper also for an initiative? 

MR. COPELAND: Judge, that's a supreme 

question I haven't considered. 
I 

THE COUR.T: It•s·a logical conclusion • 

MR. COPELAND: I think that it is beyond 

the scope 

THE COURT: Then where do we arrive at 

what's the right thing tor an initiative as tar 

as the figure. What's magic about a dollar 

titteen or eighty-tive cents or about zero? 

MR. COPELAND: Your Honor~ the answer, I'm 

sorry I'm a little slow on that, but the constitution 

provides that all property in the Commonwealth 

of Virginia shall be appraised and taxed. 

THE COURT: Suppose we go down to a nickel? 

MR. COPELAND: Judge, you're talking about 

a particular source of revenue. If we set a 

rate, but fairly assess the real estate ot the 

City ot Nor~olk and we set a rate of one cent, 

I think it would be a proper legislative function 

an.a· ·1t-, a ~.;..--·- -- -· 
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THE COURT: Who is the "we• youre talking 

about. If you say "we" set a dollar. Are you 

talking about the people or are you talking about 

the council? 
I 
MR. COPELAND: Talking about the people. 

THE COURT: If the people came through and 

said, let's set the real estate tax at five cent, 

are we suppo'se to have an election on it? 

MR. COPELAND: Judge, while that's a 

supreme proposition I believe that on a 

theoretical basis it would be proper. 

THE COURT: Are we suppose let's assume 

that it passes and let's assume as a result of 

its passage there just isn't money in the kitty 

58 

to pay salaries, to pay garbage collectors, forget 

Judges because I'm not on the City payroll. At· 

one time we were, but let's forget the judges and 

get the garbage collectors. Suppose we have that. 

We don't have salaries for teachers, Don't have 

salaries to pay attorneys of this -- as a result 

ot this election if there was one. Be rather 

chaotic. 

MR. COPELAND: Judge, this is a legislative-.~­

I think it's a hypothetical question and it is 

proper to .. submit it to whoever has the legislative 
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power. Now, the reason that neither the council· 

nor thesepeople would do that is they want 

police protection, they want fire protection 

and they want education. They want a number of 

services and the people have requested, we don 1 t· 

need to get into the why in the Court. But 

they have requested the budget process and have 

been told i~ is necess·ary to have a dollar sixty­

two or a dollar th~rty-.five and they have 

arrived at a compromising figure which they think 

will be sufficient enough, which will provide 

the services they want. Now, that's a 

59 

discretionary function and this group has 

exercised it's discretion and wants the population 

in general to exercise their discretion. 

THE COURTz All right, sir. Let me take 

you back to 204 Virginia which is 

quoting at page 151. 

or 

that the 

and a referendum 

are legislative 

administrative 

measure whereby local governments would 
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ORDER 

Numerous issues have been raised by counsel in their 

motions to vacate the Order of Election entered ~ parte by the 

court on March 27, 1979, and pursuant to § 32 of the Norfolk City 

Charter. 

The Court is of the opinion that the motions to vaoate 

the order are well grounded (see pleadings and memoranda filed). 
-

THEREFORE, it is ADJUDGED, ORDERED and DECREED that the 

Order of. Election entered on March 27, 1979, be and hereby is 

vacated and the petition for elections filed on March 26, 1 1979, is 

denied and dismissed. 

1 -s .0 

ENTER: May 4, 1979 

Morr1s B. Gutterman, Judge 

A COPY, TESTE: HUGH L STOVALL, CLERK 

BY: ._D. ~~-------; O.Q 



NOTICE OF APPEAL 

TO: Honorable Hugh L. Stovall 
Clerk, Circuit Court 
Courts Building, 100 St. Paul's Blvd. 
Norfolk, VA 23510 

NOTICE is hereby given that the Committee of Petitioners, 

herein, the Petitioner in the above-styled case, appeals the 

judgment of the Court of May 4, 1979, in which the Court vacated 

its prior Order of Election entered on March 27, 1979, and denied 

and dismissed the Petition for Election. 

No evidence having been taken in this case, no transcript or 

written statement of evidence will be submitted in the appeal of 

this case.. The record consists of those papers specified in Rule 

5:8 of the Rules of the Supreme Court of Virginia, including the 

pleadings: memoranda of law filed by the parties, and the original 
~ 

petitions of electors of the City of Norfolk which were filed with 

tho Clerk upon the filing of the Petition for Election by the 

Committee of Petitioners. 

Howard E. Copeland, Esq. 
Montagna & Copeland 
Suite Two, Witchduck Station 
5291 Greenwich Road 
Virginia Beach, VA 23462 

Respectfully submitted, 

COMMITTE F PETITIONERS 

~.&d2/~ 

I hereby certify that on this 8th day of May, 1979, I hand­
delivered a true and accurate copy of this Notice of Appeal to 
Lawrence c. Lawless, Esquire, and Philip • Trapani, Esquire, 
Counsel of record. 
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On the 21st day of May, 1979, came the City of Norfolk, 
' 

by counsel, and moved this Court, pursuant to Rule 5:9 ·of the 

Rules of the Supreme Court of Virginia, .for entry of an Order 

directing that the transcript of the hearing held before this 

Court on April· 26, 1979 in the above matter become a part of the 

record on appeal of said matter from this Court, due notice of 

said motion having been given to counsel of the parties in 

interest. 

UPON CONSIDERATION WHEREOF, and for good cause shown, 

it is 

ORDERED that the transcript of said hearing be and 

hereby i~<made part of the record in this matter on appeal of 

same from this Court, such transcript to be filed ~n the office 

of the Clerk within sixty days after entry of the Court's Order 

of May 4, 1979, vacating its Order of Election of March 27, 1979. 

k!J::!2~ ENTER: 

Judge 

Seen: Morris B. Gutterman# Judge 

// ~ A COPY, TESl'El HUGH b STOVALL, Cl!ftK 
M~~ ~. . ax .e.~· 

~O:""':i=f~c ..... o...;:;u-=n=:;asc;~,e-:;l;-&-:f;:--..,f--J!!:=1rt=:-:y;._o~f~N:--o-r-=f:--o"='l":""k--- ~ ~ ~ ~ 

7~,,, 

~c~unsel~i ;Qrfolk Electoral Board 

,...~ 

oiJ;ecM fa; 
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ASSIGNMENTS OF ERROR 

I. THE COURT ERRED IN DENYING THE PEOPLE OF NORFOLK THE 
RIGHT TO INITIATE AN ORDINANCE SETTING THE REAL ESTATE 
TAX RATE FOR THE CITY. 

II. THE COURT ERRED IN ADOPTING THE CITY'S POSITION THAT 
THE NORFOLK CITY CHARTER WAS SUPERSEDED AND REPEALED 
BY STATE LAW. 

III. THE COURT ERRED IN SUSTAINING THE ARGUMENT THAT THE 
TIMING OF AN INITIATIVE ELCTION IS GOVERNED BY 
GENERAL STATE LAW, RATHER THAN CITY CHARTER. 

IV. THE COURT ERRED IN FAILING TO TAKE EVIDENCE IF IT 
DOUBTED THAT PETITIONS WERE PROPERLY CERTIFIED. 

V. THE COURT ERRED IN SUSTAINING THE ALLEGATION THAT 
THE PROPOSED ORDINANCE LACKED A TITLE. 

1.6:1 


