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MOTION FOR JUDGMENT June 23, 1981 served

The plaintiff moves the Court for judgment against the
defendants Gordon Wayne Wallen, and M. J. Elder, and K. W. Jones
T/A Elder and Jones, on the grounds and in the amount hereinafter
set forth;

1. On May 12, 1980, at approximately 7:30 o'clock a.m.,
the plaintiff was a passenger on a 1973 Ford school bus traveling
on Route 460, one half mile west of Sprout Spring.

2. That at the time and place aforesaid the defendant,
Gordon Wayne Wallen, wés operating”é tr:'actor-trailer in a westerly
direction on Route 460. Said tractor:-"'trailer was owned by M. J.
Elder and K. W. Jones, T/A Elder and Jones, having an office and

principal place of business in Charlotte Court House, Virginia. The

defendant, Gordon Wayne Wallen, was an empldyee of the

defendants, M. J. Elder and K. W. Jones, T/A Elder and Jones,
and' at the time and place aforesaid, the defendant; Gordor.\ Wayne
Wallen was acting within the scope of said employment.

3. At said time and place it was the duty of the
defendant, éordon Wayne Wallen, to operate the tractor-trailer free
from negligence and with due regard fo;~ the safety of other
persons on the highway.

4. That notwithstanding said duties defendant, Gordon
Wayne Wallen, did then and there so willfully, wantonly, recklessly,
carelessly, and negligently operate the tractor-trailer that it struck
the school bus in which plaintiff was a passenger.

5. That at said time and place it was the duty of the
defendants, M. J. Elder and K. W. Jones, to allow their tractor
and trailer to be driven only by competent, licensed drivers and to

place only a tractor and trailer on the road that had been properly

1




C. |Richard
GARDNER
P.O. Box
Roanoke,

13606 By:
Virginia 24035 R4 Counset”

inspected and was in good repair.

6. That not withstanding said duties, defendants', M.
J. Elder and K. W. Jones, willfully, wantonly, recklessly,.
carelessly, and negligently permitted their tractor and trailer to be
operated by the defendant, Gordon Wayne Wallen, an inexperienced
improperly licensed operator, and did willfully, wantonly,
recklessly, carelessly, and negligently permit a tractor and trailer
that was not adequately inspected or kept in adequate repair to be
operated tipon the highways of the Commonwealth of Virginia.

7. That the collision between the tractor and trailer
driven by the defendant, Gordon Wayne Wallen, and owned by the
defendahts, M. J. Elder and K. W. Jones, T/A Elder and Jones,
with the 1973 Ford school bus in which the plaintiff Gregory Scott
Allen, was a passenger was proximately due to the defendants'
violation of their aforesaid duties and their perpetuation of the

aforementioned act.

8. That .as a3 direct an& proximate result thereof,
plaintiff was cat::sed to sustain serious and permanent injuries; has
suffered and will continue to suffer great pain of the body and
mind; has sustained permanent disability, deformity and loss of
future earning capacity; and has incurred, and will incur in the
future, doctor, hospital and related bills in the effort to be cured
of said injuries.

WHEREFORE the plaintiff demands judgment against the
defendants jointly and severally; in the amount of;

A. Compensatory damages of ONE MILLION AND
00/100 DOLLARS ($1,000,000.00).
B. Punitive damages TWO MILLION AND 00/100

GREGORY S. ALLEN
DOLLARS ($2,000,000.00). .

Cranwell, p.q. -
CRANWELL & ROCOVICH, P.C.
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MOTION TO STRIKE

The defendants, Gordon Wayne Wallen, M. J. Elder and K. W. Jones,
by counsel, movev the Court to strike 4that part of the motion for judgment that;~
alleges that the defendant, Gordon Wayne Wallen, willfully and wantonly operated
the tractor trailer that struck the school bus in which the plaintiff was a
passenger; that part which alleges that the defendants, M. J. Elder and K. W.
Jones, willfully and wantonly permitted their tractor trailer to be operated on the
highway by an inexperienced and improperly licensed operator, without being
adequately inspected or kept in adequate repair; and that part of the motion for
judgment demanding judgment against the defendants, jointly and severally,
for punitive damages of two million dollars for the reason that the conclusions

of the pleader are not supported by factual allegations and the conclusions as

.

Wnm. enberger, Jr., Attoyhey for' Defendants
1804 Central Fidelity Bank PBuil
P. O. Box 1328, Lynchburg, Virginia 24505

stated are insufficient to ground an action for punitive damages.

Baker v. Marcus, 201 Va. 805, 909, 114 8. B. 2d 617 (1960)
Eubank v. Spencer, 203 Va. 923, 925, 128 S.E. 2d 299 (1962)




NOTICE OF MOTION

C. RICHARD CRANWELL, ESQ., FNEB Building, P. O. Box 13608,
Roanoke, Virginia 24035

TAKE NOTICE, that on the 17th day of August, 1981, at 10: 00 o'clock

=

» M. or as soon thereafter as counsel may be heard, the foregoing motion will

b brought on to be heard by the Judge of the Circuit Court of Appomattox

unty, Virginia, at the Courthouse thereof in Appomattox, Virginia.

Wm. Rosenberger, Jr., Attorney for Defendants
1904 Central Fidelity Bank Building
P. O. Box 1328, Lynchburg, Virginia 24505

I, Wm. Rosenberger, Jr., attorney for the defendants, hereby certify

+at a copy of the foregoing Notice and Motion was mailed to C. Richard Cranwell,

8q., FNEB Building, P. O. Box 13608, Roancke, Virginia 24035, attorney for
he plaintiff, on this the 5th day of July, 1981.

Wm. Rosenberger, Jr., Attorney for Defendants
1904 Central Fidelity Bank Building
P. O. Box 1328, Lynchburg, Virginia 24505




INSTRUCTION NO. / ~

-

Your verdict must be based on the facts as you find them
and on the law contained in all'of these instructions.

The issues in this case are:

(1) The Defendants have admitted liability and the
Plaintiff is entitled to recover compensatory damages from them.

This issue has been admitted by the Defendants

(2) The Plaintiff is entitled to recover compensatory
damages, but the jury must determine the amount.

On this issue the Plaintiff has the burden of proof

(3) Was the Defendant, K. W. Jones, willfully and
wantonly negligent?

(4) 1If K. W. Jones was willfully and wantonly negligent,
was such willful and wanton negligence a proximate cause of the

accident?

(5) 1I1If the Plaintiff is entitled to recover punitive damages

from K. W. Jones, what is the amount of such damages?

On these issues the Plaintiff has the burden of proof.

Your decision on these issues must be governed by the

instructions that follow.

C e g it ol -
"



INSTRUCTION NO. <=

"Wi1lful and wanton negligence" is acting intentionally
in disregard of another person's rights or acting with a reckless
indifference to the consequences to another person when the Defendant,
K. N. Jones, is aware of his conduct and is also aware, from his know-
ledge of existing circumstances and conditions, that his conduct would

probably result in injury to another.



INSTRUCTION NO, 5

If you find by the greater weight of the evidence that
K. W. Jones was:
1. acting intentionally in disregard of another
person's right, or
2. acting with reckless indifference to the consequences
to another person when the Defendaﬁt, K. W. Jones was aware
.of his conduct and was also aware from his knowledge of
existing circumstances of conditions that his conduct would
probably result in injury to another, and further believes by
a greater weight of the evidence
3. that such acts were the proximate cause of the accident,
then
You shall find your verdict for the plaintiff against
K. W. Jones only on the issue of punitive damages.
You shall find your verdict for the Defendant, K. W. Jones,
if the Plaintiff fails to prove either of the elements above
or fails to prove that they were the proximate cause of the

accident.



| Recorded in Circuit Court Appomattox County
ORDER Law Order Book_/2__ Page___

On this the 22nd day of July, 1982 came the parties and their attorneys

aid  the defendants having heretofore filed responsive pleadings, the
laintiff replies generally thereto and prays that the same be inquired of by
|

e country, and the defendant Jlikewise, and thereupon, said parties

lﬂuznding a Jjury, there came a jury, to wit: Cecil Gray Carter, Lacy
Jeéfferson Webb, Jr., Robert G. Fleshman, Walter H. Carson, Béverly Hinston
'rlps. Bruce Craig Washburn, and Peggy Armes Gallagher who, having been duly

gving admitted 1iability to the plaintiff for compensatory damages and the

monsed, selected, tried and sworn, according to law,(and the defendants

severity of the injuries sustained by the plaintiff, made a motion in limine

exclude the evidence relative to the details of the collision in which the

sllaintiff was injured; and the Court naving overruled the motion, the
ifendants, by counsel, objected and excepted for the reasons stated on the
dcord and opening statements of counsel having been made; the plaintiff
itroduced the evidence of the investigating officer over the objection and
ception of the defendants, and the defendants moved the Court to declare a
istrial because of the prejudicial evidence relating to the details of the
;Il]ision and the photographs of the scene and of the vehicles involved,
il

fiich motion the Court overruled; and the jury having heard further evidence;

and it being time for adjournment, the Court directed the jury to return into

9:30
urt tomorrow morning at %08 o'clock a.m. and thereupon the Court.was
clared in recess until that time.

/s/ 3. R, Snoddy, Jr., Judge




FIRAL E’;DER Recorded in Circuit Court Appomattox County
TRUE.GORY; TESTE: Law Order Book. /3 __ Page

@an.f-w Q 2/4,[ ‘e g 3 Clerk

Tircuit Court County of Appomattox
214' Qud’az . %Anr&v’ M k.»t—l/lla

On this the 23rd day of July, 1982, came again the parties and their at-

torneys and the jury heretofore duly sworn for the trial of this case re-
turnad into Court as directed by the Court} and the jury having heard the
evidence of the plaintiff ia full, the defendants, by their attorney, renewed
the motfon for a mistrial which the Court overruled over the objection and
exception of the defendants for the reasons stated on the record; and
thereupon, the defendants, by their attorney, moved the Court to strike the
evidence of the plaintiff relative toc punitive damages on the ground that the
evidence was fnsufficient as a matter of law on which to base a verdict for
punitive damages and the evidence relating to punitive damages was 3 not a
proximate cause of the collision as a matter of law, and tha Court overruled
the motion over the objections and exceptions of the defendants for the
reasons stated on the record; and the Jury having heard the evidence of the
parties in full, the defendants renewed their motion to strike the evidence
of the plaintiff relative to punitive damages on the ground that it {s
insufficient as a matter of law to support a verdict for the plaintiff, which
motion the Court sustained as to the defendants Gordon Wayne Wallen and H. J.
Elder and overruied as to the defendant, K. W. Junes; and the defendants duly
objected and excepted for the reasons stated on the record; and thereupon the
. defendants, by counsel, renewed their motion to declare & mistrial for

adisitting the evidence relating to the details of the collision, which motion



2 Court overruled and the defendants duly objected and exceptec tTor tne

asons stated on the record; and the jury having received the {instructions

hsult and consider of their verdict; and after some time returned into the

the Court and having heard arguments of counsel were sent to their room to

grt and presented their verdict written in the following words and figures,
orwit: “We the jury on the issues joined tind for the plaintif{f against the
effundants and fix his compensatory damages at $50,000,00; and we the jury on
f issues joined find for the plaintiff against the defendaat, K. W. Jones
ng fix his punitive damages at $50,000.00. Signed, Lacy Jefferson Webb,
]r., Foreman.®

Thereupon, the defendant, by counsel moved the Court to render judgment

for the defendant, Kenneth W. Junes, non obstante verdicto as to punitive

jamages on the ground that the verdict for punitive damages is contrary to the
and the evidence and without evidence to support it, or in the alternative

| grant the defendants a new trial as to compensatory and punitive damages

the action of the Court in overruling the motfon in limine to exclude any
eference to the details of the collision after the defendants had admitted
bility as tc compensatory damages; for the action of the Court in
rruling the motion of the defendants for a mistrial; for the action of the
Gourt in refusing to strike the evidence of the plaintiff at the conclusion of

plaintiff's evidence and at the conclusion of all of the evidence as to

&

gunitive damages; for the action of the Court in granting plaintiff's instruc-
“1|us 1, 2, 3 and 5 and for refusing defendant's instruction D; and the
durt being of opinion that it is proper in all respects so to do, the Court
doth overrule the motions of the defendants and it is considered by the Court
that the plaintiff recover of the defendants the sum of $50,000.00 fur compen-
ory demages, with interest from July 23, 1982 until paid; and that the
31
punitive damages, with interest from July 23, 1981 until paid, and his costs

intiff recover of the defendant, K. W. JonesEV}he sum of $50,000.00 for

{n this behalf expended; and the defendants,by counse) cbject and except for

reasons stated on the record; and this action is stricken from the docket.

. %20 /s/ J. R. Snoddy, Jr., Judge



NOTICE OF APPEAL

TO: THE HONORABLE CLERK OF THE CIRCUIT COURT OF APPOMATTOX COUNTY

TAKE NOTICE, that pursuant to Rule 5:6 of the Rules of the Supreme
Court of Virginia, the defendants, Gordon Wayne Wallen, M. J. Elder and K.
W. Jones, file their notice of appeal from the final judgment rendered
against them in favor of the plaintiff, Gregory S. Allen, an infant who sues
by his'mother, and his next best friend, Yvonne B. Allen by the Circuit
Court of Appomattox County, Virginia on .July 23, 1982, and within thirty
days of the date of the final judgment.

The transcript of the proceedings in this action on July 22 and July
23, 1982 will be filed in the office of the Clerk of this Court within 60
days from the date that the final judgment was rendered herein, and made a
part of the record in this action, pursuant to Rule 5:9 of the Rules of the

Supreme Court of Virginia.

1904 Central Fidelity Bank Buiflding

Wm. Rosenberger, Jr., AfZor for the Defendants
P.0. Box 1328, Lynchburg, Virg\nia 24505

I, Wm. Rosenberger, Jr., attorney for the defendants, hereby certify
that a copy of the foregoing Notice of Appeal was mailed to C. Richard
Cranwell, Esq., 220 E. Washington Avenue, Vinton, Virginia, attorney for
the plaintiff, on this the th day, of August, 1982.

the Defendants

ing
P.0. Box 1328, Lynchburg, Virdinia 24505




ASSIGNMENTS OF ERROR
The defendants assign errors as follows:
A. The verdicts are con;rary to the law and the evidence and with-
out evidence to support them; (Tr.'319)
B. The action of the court in refusing to exclude evidence as to

the facts of the accident; (Tr. 22-28, 85, 96-99, 102-104)

C. The action of the court in admitting the pleas of gquilt of
Elder and Jones; (Tr. 149, 181-190, 196-197, 229-231)

D. The action of the court in refusing to grant the motions for a
mistrial; (Tr. 96-99, 292)

E. The action of the court in refusing to strike the evidence of
the plaintiff at the conclusion of the plaintiff's evidence and at the
conclusion of all of the evidence; (Tr. 270-277; 292-295)

F. The action of the court in gransing plaihtiff's instructions 1,
2, and 5; (Tr. 295, 314; 296, 313; 315; 316) |

G. The action of the court in refusing to grant defendants' in-
struction D; (Tr. 307) and

H. The verdicts of the jury were excessive (Tr. 319).

12
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of \he evidence in this case and have been instructed g’ the
law{ Yon will make up your mind after the Court ha§ turned
the case oveX\to you, and you have gane to thg jﬁry room and
deliberated. g

Again, you all™will decidglx‘é‘believability, the
credibility of the witnesse ‘ ~aﬁ are on thé stand; that's
yoﬁr prerogative, and yoyg/will n--‘make up your mind untii :
£ter you have hearg 411 oflthe evidemde in this matter.

Right péw you will stand up and go ®Q the jury room.
We are gojflig back to the chambers.

(fhe jury'retires to the jury room; th&\Court

and counsel retire to chambers.)

(The following éfoceedings were had in chamberF
with Court and counsel.) |

MR. ROSENBERGER: If Your Honor please, the
Defendants. now state on the record-- admit liability for
compensatory damages; that is the pain ‘and suffering and the
losses that this young man has sustained and move to exclud;
any evidence relative to the accident because it would be
prejudicial to the Defendants because of all of the publicity]
that this has had in the county.

We admit that he had a severe fracture of the leg

for which he was treated by Dr. Hopkins, and we are ready to

stipulate that his medical and hospital expenses have totale#

$9,309.01.

13



23

THE COURT: You all can give me that figure

when I instruct the jury.

4
£ MR. ROSENBERGER: In addition to that, Your
t Honor, we are advised that this young man's father died
after the accident; that got a lot of publicity, and I be-
8 lieve Mr. Cranwell has stated that he will ask the mother not
7 to refer to this father's death in the trial.
& MR. CRANWELL: I'll do that Your Honor.
9 _ “Your Honor, with respect tb the admission of liability,
1 | - I would only say that I would respectfully submit to the
1 Court the exclusion of all of the evidence in the accident is
12 not proper. One of the elements of damages is the severity
13 of this boy's injury and the impact itself and the severity
1 of the impact goes ta the severity of the injury. . I have
1 always been.accustomed in the past when having an admission
1} of liability to prove the severity of the impact as it re-
tr lates to the injury.
1 MR. ROSENBERGER: If Your Honor please, in
1 this case, it's not a soft tissue injury, and we admit that Ae

had .a severe fracture of the leg, and the doctor will so tes-
tify. It's not a question of going in to determine whether
he got an injury or not; we are admitting that he had this

- severe fracture, and that he had $9,000.wotth of medical

and hospital expenses. The hospital was about $6,000.

25 THE COURT: Don't you think that's enough, Mr.

14
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Cranwell, the fact that thef are going to admi£ that there
was a terrible impact?

MR. CRANWELL: No, sir. I think that I'm
entitled under the law to show fhe Commonwealth of Virginia
the impact as it relates to the severity of the injury.
That's what the law is and I respectfully submit to the Court
tﬁat I would have a right to show that.

' THE COURT:'_What do you think you are entitled
to show?

MR. CRANWELL: I think .I'm entitled to show,
for example, when the truck struck the back of the bus that
there was ﬁo appli'cation of brakes prior to that point, and
the impact was so severe that it pushed both the bus and the
truck up in the air, caved in the back of the bus in some
six feet, folded and accordioned the seats to the degree that
the young man's left leg was pinched down between one of the
legs and almosti severed by the impact itself.

MR, RdSENBERGER: Judge, we have admitted the
severe fracture. We have admitted.that and the medical evi-'
dence will show that. I don't see thaé the collision or the
force.of collision adds anything more to it.

THE COURT: I think that the courts have held

admissible, Mr. Rosenberger.

MR. ROSENBERGER: Where the soft tissue injury

15
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- he says there is a question about soft tissue injury. Mental

25

is concerned and any argument as to the extent of the injury,
I will admit that. There's ho question about it. The doctor
is going to testify.

THE COURT: Well, I believe he is entitled to
have testimonf in there that it was a terrible impact and so
for;h. I think the law has held that time and again. You
know. that.

MR.-ROSENBERGEﬁ: Your Honor, I know that
where there ‘is:a questionAabout the extent of the injury,
but in this case where the tractor-trailer hittihg the back
of the school bus, that is immaterial as to the sole issue
of the extent of thi; young man's damages, and this is irre-
levant} imhaterial;.and highly prejudicial to hit a school
bus.

THE COURT: Well, they all know he h;t the
school bus. ' |

MRA. ROSENBERGER: I _kl_'xow that, and we admit
tyat he was riding on the gchooi 5u§ when he was injured.

MR. CRANWELL: I ﬁave been at this not nearly
as long as Mr. Rosenberger has, and he}s a‘géod lawyer, and
he's boxing me in right now, I understand that. That is

his prerogative under the law, but he let one wheel skip when

anguish; anxiety are also elements here. And the severity

of the impact to show the anxiety and the suffering and the

16
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fear that occurred at the point of the scene at the time are
relevant to this young man's damages.
THE COURT: I think they are too, Mr. Rosen-
berger. I'think they are.
| MR. ROSENBERGER: I have given, Your Honor,
all my reasons and I think there are sound. We are going id§~
to these things, and we are in a very sensitive area with
this school bus.
| THE COURT: I unéerst;nd tﬁat, but we have
gone into that on the Voir Dire. ‘Ever§one of these~jﬁror§
out there know about this matter, and they have been seated
As good jurors, and I do not feel that this is going to pre-
judice your case in any way. |
i believe thef are entitled to know that this was
a veﬁy severe accident.
- MR. ROSENBERGER: Judge, I think they even
had this-= I'm pretty sure-- had pictures on T.V.
THE COURT: I don't recall. This was two
years ago.
MR. ROSENBERGER;' I know, and you see we are
admitting; they already know, they know thié'cOIlision was

with a school bus, how much of a collision, it's obviated

THE COURT: What witnesses do you expect to

show this accident by?

17
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MR. CRANWELL: The State Trooper and Betty
Rotenhizér.

MR. ROSENBERGER: The State Trooper wasn't
there when it happened. |

| THE COURT: . All the trooper can testify to is
what he found. There's no question about that, and I don't
think anything he would say would érejudice you, Mr. Rosen;
berger.

MR. ROSENBERGER: What does he add to it?

We have admitted liability.

MR. CRANWELL: Your Honor, he did the work
on the school hbus, ana he would testify that the force of thg
impact crumpled the left-hand side in six feet, 'reduced the
éide of the bus six feet and indicated it was a rather sub-
stantial impact.

THE COURT: I don't think that would hurt youp
case; I'm going to allow it; |

Now, Mrs. Roﬁenhizer, did she see it?

MR. CRANWELL: - Yes, sir. She will testify
that when they made contact that the impact was such that it
forced them both straight up in the air.

THE COURT: I will aliow you to go into that,
but don't go beyond that, Mr. Cranwell.

MR. CRANWELL: Your Honor, I'm going to try t¢

stay--

18
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THE COURT: Try'to stay within the law, becausp

I know youywantiit if you get a verdict.
" MR. CRANWELL: I don't want any reversible

errors.

THE COURT: And I don't want any in it either.

MR. ROSENBERGER: Your Honor, we respectfully
object to the Court's decision for the reasons stated, and I
would like it understood my objection stands without any em-
phasis before the jury. We object to the testimony--

THE COURT: All you have to say is you object.

MR. ROSENBERGER: Well, I didn't want to be
put in a position out there when you already know what my
objections are.

THE COURT: All right. The Court will note
your objections.

What else, gentlemen?

MR. CRANWELL: Your Honor, does the motion
still stand on punitive damages? \

MR. ROSENBERGER: Oh, yes. 1In light of this
admission, and in light of the allegations of the pleadings,
and we say Ehat there is insufficient evidence to support a
verdict for punitive damages, and we have admitted he is en-
tit;ed to compensatory damages.

MR. CRANWELL: Your Honor, the weight of au-

thority in the United States is to the effect that an employsr

19




" feur's license which you had to have to operate this vehicle|

29

may be liable to third persons when hiring and retaining
their services who's imcompetent or. unfit. Now the Virginia

case to support this is Davis v. Merrill which is 133 VA 69,

which is a railroad case.

* Now the employer can be negligent for hiring or re-
taining an incémpetent employee. One that he knows is likely
to cause injury to the public.

Also the case law is very.clear that an innocent or
negligent act by an employee may involve misconduct of'the
employer so that the latter, that would be the émployer, will
then incur liability for exemplary damages for his own wrongd

Your Honor, I don't think that Mr. Wallen in this

case was probably gquilty of wanton negligence. But I think I

the two men that own the truck was guilty of wanton negli-

-

gence. -
I think their wanton negligence was hirina Mr. Wallen.

The ‘evidence will be that he did not have a Virginia Chauf-

—

" The evidence will show that both Mr. Jones and Eldeér{—
were familiaf with the Interstate Commerce Commission's
regulations that require him to have a physical examination,
a ro;d test, and a written test before driving that vehicle,
that they maintained numerous other employees to drive trucrRg—
and they did not administer that test to any of them. If

they had administered that test, they would have known he
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- avoided the road test, which the ICC regs require, had he
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did not have a Virginia Chauffeur's license.

The evidence in this case is going to alsc be-shat

they pleaded guilty in the United States District Court,
Western District of Virginia, guilty of these criminal vio-
lations for knowingly and willfully failing to get that in-
formation.

Now, the facts in this case are going to be such that
the jury can assume or could re;sonably infer that the reason
this'accident happened was because they had an incompetent
man who was driving this tractor-trailer.

The evidence is going to be that he didn't have but

three months experience driving a tractor-trailer ever beforq
getting into this thing and running up and down the road. |
The law of the Commonwealth requires that he take a
road test and have 500 miles driving experience. The ICC
fequires him to take a test with a competent approved driver
to see that he is competent to drive. It requires him to
file a job application. If they had made him file a job

application, they would ha#e found he didn't have a Chauf-

and I have got the form right here from the ICC regs that

says he had to have a Chauffeur's license. He could have

produced a Virginia Chauffeur's license.

The evidence is also going to show that they put thig

21
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' truck out on the road with improper equipment; the air hoses
that ran to the brakes were burnt through, the brakes' rods
that go into the front of the truck were worn through, and
the braké was inoperative on the truck.

Now, Your'Honor, if ﬁhat's not willful wanton reck-
.Iess.disregérd for the.safety of the people on the highway,
I don't know what is. |

| MR. ROSENBERGER: If Your Honor please, I will
‘take them up in order.

This man did not have a Chauffeur's license that
would qualify him Eo operate for other people. The license
that he had would gqualify him to drive the tractor-trailer
if he owned_it; So. we say the license does not affect his
ability to drive.

In addition, he did have a road test. He had been
driving for 90 dgyg; He had been driving this company's
equipment. So, those two items'had absolutely nothing to do

with this accident.

Now; with regards to the brakes. There was no plea
of guilty to any charge by the Federal Govermment relative td
the condition of the tractor-trailer.. They were dismissed.
éﬁere were four counts. |

MR. CRANWELL: Nol pros.
MR. ROSENBERGER: So I'm saying there was no

Plea of guilty as to defective equipment: ahsolntely none.
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Iﬁ addition, we have evidence that they found a bro-
ken rod in one chamber on the trailer. The trailer still.
with that would operate. That brake chamber would operate
and we have the evidence here that it would.

Number two; we have evidence that we did not know-=
these two owners did not know of it. |

We also know that following the accident the brakes
locked up so tight that the wrecker could not move the
tractor-trailer. They had to take those loose to get that
thing to move. .

THE COURT: I think you are entitled to put
all that evidence on. |

| .MR. ROSENBERGER: Well, then I'm saying that
this is prejudicial-- it would not bind, Your Honor. They
are suing the driver and the owners.

The principal is not liable for any punitive.damages
of an employee unless they ratified it. .

MR, CRANWELL: I agree to that. I'm not su-
ing them for the employee's punitive damages, I'm suing them
for having an incompetent person on the road.

MR. ROSENBERGER: The fact that they let him

drive would not be suffic;ent to come within the definition

THE COURT: Show me some law.

.MR. ROSENBERGER: There is no case in Virginig

23
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that has held that. On the contrary, they have held that
the prinﬁipal is not liable only. We always go as to the act
at the time. There is nothing to show that his inexperience
caused this accident. The sole thing he was saying, that he
did not see the lights come on this school bus in time to
get his brakes to operate. That's the: long and the short of
it. There's nothing aggravated about it, but it's prejudi-
cial if we start to go into all this punitive damages, Your
Honor. Our Court has said it must be willful and wanton.

It is getting around to an intentional act.

NSw, I'm, of course, representing the insurance com-
pany and they are not responsible for punitive damages, and
I might be waéting my time, as far as we are concerned; but
I'm also representing these two owners and so is Mr. Abbitt
representing them, and there can be absolutely no grounds
for going to the jury on punitive damages in this case.

If this sort of evidence comes in, then we can't get a fair

and impartial trial dealing on the compensatory. |
It prejudices the whole case.

MR. CRANWELL: Your Honor, the parallel to

what we are talking about here is replete in Virginia law.

\

Denby.v. Davis|, . 212 VA 836. Your Honor, those are the

liar with that. In the Denbeigh case, that is where the

owner had entrusted his car to a person who had a visual and
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-out, if you want me to go back and cite the cases that are

'is Crowwell v. Duncan, l145-489, but there is a whole series

34

physical impairment. The Court said the liability is for

the owner because he knew or had reason to know or cause to

know that he was entrusting his car to an unfit driver likelﬂ

to cause injury to others. Now, that is what I would have t4
Then I would have to go a step further, as I point
referred to there that an innocent act by an employee can

constitute such misconduct on the part of the ownef and they He

responsible for all damages. Now, this was, in fact, an

imprope:-gntrustment. There is no queétion about that. The.
question was whether it was a wantonly.wrong entrustment. |
I am going to show the jury that it was. They put defective|
equipment on the road, they didn't care about their equip- I
ment, they didn't inspect it, they put a guy on the.road thaq“
wasn't licensed, they didn't test him, they didn't give him |
a physical exam, he didn't have any experience. The evidencsé
is going to show that this guy had three hou;s sleep befoxe
he got in that truck at six a.m. in the morning and drove
down here and hit these kids on the school bus. I don't
think an experienced driver would have done that, and they
are responsible for putting those kinds of people on the

road.

The other leading case in Virginia on the entrustment
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of cases if the Court would like for me to give you ali of it.

Flanagan V. Kellam, 187 VA{754: Laughlin v. Rose, 200 VA 127;

I gave you the Denby v. Davis; McNeill v. Spindler 191 VA 685.

I will be glad to give you an article onlpunitive damages
in automobile cases if you would like to see that..

LT U THE COURTiI:I“d like..to see it." . I'm going to
have to rule on this now. I'm going to allow him, and I be-
lieve he states now, that Mr.-- that he doesn't think the
man was wanton--

MR. CRANWELL: I don't think Mr. Wallen was
guilty of willful wanton negligence, but I do think thz twe.
owners ﬁere guilty of willful and wanton négliéence in éut?ing
him on the highﬁay.

THE COURT: I'll allow you to put that eviden

in as to the owners.

. MR. ROSENBERGER: We respectfully object your

decisidn, Your Honor, on the grounds that we have represented
to you that our evidence will be that they did not know of any
thing wrong with this equipment.

THE COURT: If he can show me--= of course, I
will strike his evidence if he does.not have sufficient evi-
Qence.

MR. ROSENBERGER: But, Judge, when he gets in
you are not going to be able to cure it with the jury, and we

get so prejudiced that we cannot get a fair and impartial

<6
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trial from this jury.

MR. CRANWELL: Your Honor, my evidence will bel
that the ICC regulations for boﬁh of these men require a
daily inspection of this vehicle before driving, and if they
had done the inspec;ion they would have found all of this.

MR. ROSENBERGER: The tractor, on Saturday
before this thing happened on Monday, was driven by the
mechanic.

MR. CRANWELL: Did he examine the trailer be-

MR. ROSENBERGER: He didn't have that trailer
going out at that time, but the mere vioclation of a regula-
tion is not sufficient to show any wanton willful result.

MR. CRANWELL: In this case my evidence will
show, I think, they vioiated the laws of the Commonwealth,
the ICC laws, and they pleaded guilty to willful conduct.

- MR. ROSENBERGER: Judge, this gets down to
if I'm on the'road operating a vehicle, and I don't have an
Operator's license, that that is evidence of the fact that
I'm an incompetent driver. This man has been driving a trac+
tor-trailer for 90 days; he hadn't had any accidents, there
is no evidence that he had had any accidents.

MR. CRANWELL: Those are all arguments you
can make to the jury.

MR. ROSENBERGER: Wkat help is it going to
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have to sai, look. The license he had authorized him to drive
2 a tractor-trailer, but not somebody elses tractor-trailer.
3 That's what it gets down to, Judge.
M THE COURT: That's the law.
o | MR. ROSENBERGER: Well, that doesn't say that
8 he=-- | |
7 - MR, CRANWﬁLL: The law doesn't allow him to
8 drive his own tractor-trailer in interstate commerce until
9 he takes a physical examination--
10 | MR. ROSENBERGER: He wasn't driving interstatd
10t commerce-at this time. | .
12 " MR, CRANWELL: Your clients have admitted

13 and pleaded guilty to that.

‘Wil . MR. ROSENBERGER: To other tractor-trailers
15 going in’ interstate commerce,. but not this time.
18 MR. CRANWELL: They pleaded guilty to this

one right-ﬁére on this date in question. I have got the
plea out there with me; a certified copy of it.

THE COURT:. If he can show me that, I'll allow
it.

MR. ROSENBERGER: This thing was in route fron

Charlotte Court House to Big Island which is not interstate

- commerce.
24 THE COURT: But you say you have it for that

2 date?
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1 MR. CRANWELL: Yes, sir. Do you want to see

2 it? | |

3 THE COURT: Yes.

4. | MR. ABBITT: What Mr. Rosenberger is trying

5 to say is that none of these violations that they were charng

3 with contributed to the accident of had anything to do with

7 it. |

8 B v MR. CRANWELL: That's the question of proximate

9 cause. That's what the negative entrustment cases say. The

10 negative entrustment cases say exactly the point you are

1 talking about. When they say they let somebody have their

12 | car and didn't have their driver's license; in one of the

13 cases they say'it wasn't proximate cause.that he didn't have

14 hiSfdriver?sulicense. In the other case they went through

15 and the fact that they.knew the guy wasn't a good driver, he

16 said proximate cause, bang, liability.

17 (An off-the~-record discussion was had by Cefrd

18 - N\ and.counsel.) g

19 : (The Court and couﬂsel return g6 courtroom.)
20 (AW] witnesses are in wijsfess room.)

21 MR. CRANWELL: Y&u onor, we call Dr. J. E.

22 Hopkins to the stand.

23 : THE COUrRT: Do you ;-nt to make opening state-<

24 ments?

és MR. CRANWELL: I'm sorry, Your Nonor, I thought

29
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QURT: The Court dees=¥es Dr. Hopkins

leld of™ww=ihgpedic surgery.

Q Dr. Hopkins, I would like to take you to the
date of May 12, 1980; did you have an occasion on that day

to see Gregory Scott Allen?

A I did.

Q Where di& you see him?

A In the Eme:gency Room at Lynchburg General
Hospital.

Q@ ' Did you obtain a history from him?

A I did. |

Q What was the history?

A He had been in an accident; was on a school

bus that was evidently hit by a tractor-trailer truck.

Q You éay you first saw Gregory in the Emergency
Room?

A Yeé, sir.

Q Can you describe his appearance when you first
saw him?

A' He was brought into the Emergency Room; had

multiple abrasions, lacerations to face, arms, things like

~ this, and had a very unstable fracture of the left lower leg,

tibia and fibula, just past halfway down the leg.

Q Did you then have an occasion to examine him?

30
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A I did.
Q Could you tell us what the examination revealed?
A Well, he was examined by a general surgeon who

was checking the other injuries. I was asked to see the
orthopedic injﬁries which was primarily the leg. He had an
unsfable fracture which the leg moved freely back and forth.
The foot, distal to the fracture, was pale and cool and the
fracture was open. Hence, the soft tissue was torn and

there was a large wound across the front of the leg.

Q What bones were fractured?

A The tibia and the fibula.

Q What is the tibia?

A That's the largest bone in the lower leg run-

ning from the knee to the ankle.

Q What's the fibula?
A That's: .the small bone on the outside.
Q Now; you say there was an open wound?
a Yes, sir.
Q Wheré was that wound?
A Overlying the fracture area itselrf.

- Q

What portion of the leg did it cover, do you
recall? '

A It was the front portion coming across the leg
roughly about this manner.

Q What type of fracture is that called, Doctor?

31
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A This type is called a compound which means

open and comminuted which means multiple pieces.

Q Were some X-rays taken of the fracture?
A " Yes, sir.
Q I'm going to show you an X-ray and ‘a photo-

graph. -If you will tell me what that is I will appreciate
it very much.

A . This is é- this particular picture is an
arteriogram of a loﬁér leg, and the.fracture is an unstable

fracture of the tibia and fibula and conjunction of the dis-

tal third.
Q Would you look at the photograph?
A 'Um-hum.
Q Is that a photograpﬂ of that xéray?
A | It appears to be, yes.

MR. CRANWELL: Your Honor, we would like to

- offer -the photograph as ‘Plaintiff's Exhibit.
THE COURT: féu have seen this, haven't you? -
MR. ROSENBERGER: No, I haven't.

Did the Doctor take the x—rayé Did you take. that

- X=-ray?
THE WITNESS: It was taken at the hospital.
MR. ROSENBERGER: Do you know that that's his?
THE WITNESS: I presume sO, but that's the

type of fracture that he had.
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MR. ROSENBERGER: We have no objection.
THE COURT: All right. That's Plaintiff's
Exhibit No. 1.
(Photograph marked Plaintiff's Exhibit No. 1l.)
BY MR. CRANWELL:
Q . Doctor, would you point out on'the photograph
where the fracture actually occurs and hdl& it up to the jury
A Thié is the lower leg.. This point is the knee
and the ankle. This is the large bone; tibia, and is broken

right across here with several pieces. This is the segment

that belongs underneath it. This on the outside is the fibulp,

the small bong; and this is the distal seqmeht; These are
offset approxiﬁately an inch.

Q Dr. Hopkins, what caused the wound on the leg?

A That comes froﬁ the injury itself. When you
fracture, you can either tear the soft tissue, skin, tendons,
nerves, whatever is there by the injury itself where it cuts
into it, or what more commonly happené when the bones break
and particularly with high ve;ocity or high amount of force
injure the boneé, and they will rip through soft tissue, tear
the structures--— skin above.

Q This particular wound, can you tell us how
wide it was? For example, did you measure it?

A It was not mentioned-- I didn't make ﬁhat par-

ticular mention of it, but it was probably 10 centimeters;

V)
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3 or 4 inches across and ‘very jagged.
Q Let's talk about the foot. .What was the con-
dition you'said the foot was in?
A The foot was pale and cool.
Q Is that what you would call cold foot?
A - Yes.
Q Could you tell us what that means in--
A What that means is the circulation to the foot

has been interrupted or was not normal.

Q Now, is that the reason you did the arterio-
gram?

A Right. ‘

Q Now, what does the arteriogram, in fact, show

that caused the cold foot?

A It showed us that the two major vessels going

distal to it.showed us that one of them was in half and the
other one thé circulation s£0pped in-- the anterior vessel
stopped just proximal to the fracture site.

Q Can you see that plain on the phétograph?

A | It's‘an artery that we are looking for. It
should— the one that's stopped has stopped up in this por-
tion. This. is probably not the argeriogram picture that you

would need to show it.

R OS T B ERG R Biabampd-at 1oemmlin
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a name on it, Mr. Abbitt subsequently objechie@ and so

I thi ey are entitled to object

unless you can shg ha is one is his X-ray, I
\derstand, Mr. Cranwe that I will have
”rule that way.

MR. CRANWELL:

vessel, the dye stopped just proximal before the fracture site

Q What did the arteriogram reveal to you, Dr.
Hopkins?
A It showed us that one vessel was open and that

it was probably in spasm. The other vessel, the anterior

itself.
Q What medical problem does that present for you
or what do you look for in a situation like that?

A - Well, you know, to keep a part of your body a-
live requires circulation, and if the circulation has been
cut dff‘then you are running the potential of that part dying
or not being able to survive. |

Q When you say not‘being able to survive, was
that a concern of yours with respect to Greg's leg?

A It sure was.

Q Ho& about the nerve sﬁructure? Did you have
an occasion to look at the nerve structure?

A In testing him, the nerve to the part of the.
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foot that lifts the foot up and lifts the toes up, it's callegd
the perineal nerve, was not functioning at the time he came

into the hospital-- the Emergency Room.

Q Were you able to ascertain why it was not func
tioning?

A No. Short of seeing the ends of the nerves
at surgery, there would be no way of'knowing.~-Usually we

assume that most of these things, what we call stretch pauses|,

the nerve is stretched at the time of impact and functioning

shut off.

Q Would you tell us what medical procedures
or \ghat you felt necessary to do after you completed ygér
initia\ examination of Greg?

Well, the major thing that you hafve to do is

you have got ©% clean up the wound; any deb s, any dirt has

to .be thoroughly eaned out. Dead tisgfie needs to be re-

moved. Any tendons, apything that péeds to be repaired can

be repaired, and then we %

vy and/get the bone ends back to--

gether and stabilized so tha@ they won't move and do any fur-

ther damage.

Q Did ygd have to do a Murgical procedure in

order to do that?
To do that you have to take INm to the Opera-
ting Room/And put him to sleep.

Q Will you describe the operating procadure?
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Basically what you do is take thep#% the
Operating Room, them to sleep, he wid® put a tourniquet

on the leg so he can contrdi gav ?leeding or-- so that you

have control of any _b#€eding that may~Qgccur, and then you bas

Ze the area and then go about cleaming up the

P__

'-‘d itself and exploring to see what you have.

in Greg's leg?

“Q. ﬁhat did you find when you explored?

A -+ It was a fair amount of soft tissue damége
which #equiréd reﬁoval of sections‘of dead muscle, dead skip.
There was a tendon or two that were cut that could be re-
paired.

Wheﬁ we ;traightened the leg and put the bones back
tqggther; the foot started to pink up which means that the
circulation came back at that point and probably meant that
the blood vessgls were being stretched or were in spasms
like shock when a serious injury had clamped down.

Q What-- were you able to stabilize the fracture
itself? |

A Right. I put the fracture together which was

very unstable, and we'put a pin across it.

Q What kind of pin?
A A metal pin called a Steimmann pin.
Q Would you tell us how you put a Steinmann pin

A With a drill. You have a power drill to drill
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across. |

2 Q Like a little Black & Decker drill?

3 A Yes. |

4 Q What do you dé?’ How do you get the pin in?

- Drill a hole?

8 A Usually the pin has a sharp end on it and usu-

7 ally you drill it directly into the bone with a power drill,

8 then holding the fracture stable, you drill it ocut the other
9 side so that hopefully with one pin you can hold the frac-
10 ture together. Usually if you just hold the large bone, that|'s
f1 enougﬁ to do it. The small bone you don't have to worry about.
12 Q . Now, I'm going to show you a photbgraph and.és#
13 you if you will look at the néme OA the top.
14 A ‘It says Gregory Allen, 5-13-80.
fs _ . ' MR. ROSENBERGER: We have no objection, Your

18 Honor, to that‘one or this other one.

17 BY MR. CRANWELL:

18 ' Q | Now, I'll ask you if these two photographs
19 are photographs of those X-rays?

A Certainly appear to be.

Q Tell us what they sho&?

THE COURT: Let's get the number on them.

MR. CRANWELL: I'm sorry, Your Honor. That is

Plaintiff's Exhibit 2 and Plaintiff's Exhibit 3.
b (Photograph marked Plaintiff's Exhibit No. 2

and Plaintiff's Exhibit No. 3.)
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BY MR. CRANWELL:

Q ?Iaintiff's Exhibit No. 2; will you tell us
what that is?

A 'It's a lateral X-ray of this fracture taken
after ﬁhe operation the next day with the pih in place, the
fracture reduced; and a half cast on the back of the leg.

Q What with.respect—- are the fragments visible
in that photograph? |

A Um=hum. The fracture is right across here and
multiple fragments here. This is the tibia, large bone, and
the small bone here.

This is the same thing looking from the front and
fracture fragments together with a pin across holding it,
and the small bone here. '

Q Dr; Hopkins, how long did Greg remain in the
Operating Room Ehat first day, do you recall?

A No, I don't recall. It usually takes anywhere

from an hour to two and a half hours to do all of this.

Q Did you put Greg's;leg in a cast?

A Right. We used a half cast; posterior splint.
Q What is. a posterior splint?

A A half cast that goes around.the back. of the

Q How come you didn't put a complete cast on

Greg's leg?
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A A couple of reasons. You needed to control
J any swelling. With an injury like this you create a great deal
g of swelling. If you had a complete circumferential cast as
4 opposed to a partial, you would have trouble with that.
g Secondly, we wanted to be able to look at the wound
§ which was a major concern.
7 Q How does the posterior splint actually work?
8 Can you explain that td me?
3 A Just like a cast. 1It's a half cast. You put
19 a cast on and then you cut it in half and you have a posteridr
Lo cast.
12 Q How long did you leave gpe posterior cast on

13 Greg's left leg?

T - A A couple of days.

16 Q Why did you remove it?

8 A. . The multiple dangers from fractures like this
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