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MOTION FOR JUDGMENT J~e 23, 1981 served 

The plaintiff moves the Court for judgment against the 

defendants Gordon Wayne Wallen, and M. J. Elder, and K. W. Jones 

T I A Elder and Jones, on the grounds and in the amount hereinafter 

set forth; 

1. On May 12, 1980, at approximately 7:30 o1clock a.m., 

the plaintiff was a passenger on a 1973 Ford school bus traveling 

on Route 460, one half mile west of .Sprout Spring. 

2. That at the time and place aforesaid the defendant, 
.. , . 

Gordon Wayne Wallen, was operating· a tractor-trailer in a westerly 
• lo 

direction on Route 460. Said tractor-trailer was owned by M. J. 

El~er and K. W. Jones, T I A Elder and Jones, having an office and 

principal place of business in Charlotte Court House, Virginia. The 

defendan~, Gordon Wayne Wallen, was an employee of the 

defendants, M. J. Elder and K. W. Jones, T I A Elder and Jones, 

and at the time and place aforesaid, the defendant Gordon Wayne 

Wallen was acting within the scope of said employment. 

3. At said time and place it was the duty of the 

defendant, Gordon Wayne Wallen, to operate the tractor-trailer free 

from negligence and with due regard for the safety of other 

persons on the highway. 

4. That notwithstanding said duties defendant, Gordon 

Wayne Wallen, did then and there so willfully, wantonly 1 recklessly 1 

carelessly, and negligently operate the tractor-trailer that it struck 

the school bus in which plaintiff was a passenger. 

5. That at said time and place it was the duty of the 

defendants, M. J. Elder and K. W. Jones, to allow their tractor 

and trailer to be driven only by competent, licensed drivers and to 

place only a tractor and trailer on the road that had been properly 

1 



inspected and was in good repair. 

6. That not withstanding said duties, defendants• 1 M. 

J. Elder and K. W. Jones 1 willfully, wantonly, recklessly 1 . 

carelessly 1 and negligently permitted their tractor and trailer to be 

operated by the defendant, Gordon Wayne Wallen, an inexperienced 

improperly licensed operator, and did willfully 1 wantonly, 

recklessly 1 carelessly, and negligently permit a tractor and trailer 

that was not adequately inspected or kept in adequate repair to be 

operated upon the highways of the Commonwealth of Virginia. 

7. That the collision between the tractor and trailer 

driven by the defendant, Gordon Wayne Wallen, and owned by the 

defendants, M. J. Elder and· K. W. Jones, T/A Elder and Jones, 

with the 1973 Ford school bus in which the plaintiff Gregory Scott 

Allen 1 was a· passenger was. proximately due to the defendants• 

violation of their aforesaid duties and their perpetuation of the 

aforementioned act. 
. 

8. That as a direct and proximate result thereof, 

plaintiff was caused to sustain serious and permanent . injuries; has 

suffered and will continue to suffer great pain of the body and 

mind; has sustained permanent disability, deformity and loss of 

future earning capacity; and has incurred, and will incur in the 

future, doctor, hospital and related bills in the effort to be cured 

of said injuries. 

WHEREFORE the plaintiff demands judgment against the 

defendants jointly and severally; in the amount of; 

A. Compensatory damages of ONE MILLION AND 

00/100 DOLLARS ($1 1 0~0 1 000.00). 

B. Punitive damages TWO MILLION AND 00/100 
GREGORY 5. ALLEN 

~~~~:~~ ~:~,.OOO,OOO.OO).P.C.By: ~-- }fJ 
GA ONE:~ CRANWELL & ROCOVICH 1 ~ ____ _ _ 

P. 3606 ~~~~~~~~~ 
irginia 24035 • ~ · Coun 
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MOTION TO STRIKB 

The defendants, Qol'don Wayne Wallen , M. J. Bider and K. W. Jones, 

by counsel, move the Court to strJke that part ot the motion for judgment that 

alleges that the defendant, Gordon Wayne Wallen, wmtuny and wantonly operated 

the tractor trailer that struck the school bus fn whloh the plaintiff was a 

passenger; that part which alleges that the defendants, M. J. Bider and K. W. 

Jones, wiD.tully and wantonly permitted their tractor trailer to be operated on the 

highway by an inexperienced and Improperly licensed operator, without being 

adequately inspected or kept in adequate repair; and that part of the motion for 

judgment demanding judgment against the defendants, jointly and severally, 

tor punitive damages of two milllon dollars for the reason that the conclusions 

of the pleader are not supported by factual aneptlona and the conclusions as 

stated are fnaufllclent to ground an action for punit!-ve damage-'. 

Baker v. Marcus, 201 Va. 905, 909, 114 S. B. 2d 817 (1980) 
Eubank v. Spencer, 203 Va. 923, 925, 128 S.B. 2d 299 (1982) 

3 



NOTICB OF MOTION 

, : C. RICHARD CRANWBLL, BSQ. , FNBB Building, P. 0. Box 13808, 
Roanoke, Vlrgfnla 24035 

I 

TAKB NOTICB, that on the 17th day of August, 1981, at 10:00 o'clock 

M. or as soon thereafter as counsel may be heard, .the foregoing motion will 

brought on to be heard by the Judge of the Circuit Court of Appomattox 

unty, VirgbJ:la, at the Courthouse thereof in Appomattox, Virgfnla. 

Wm. Rosenberger, Jr. , Attorney for Defendants 
1904 Central Fidelity B8Dk Buildfng 
P. 0. Box 1328·, Lynchburg, Virginia 24505 

I, Wm. Bosenberger, Jr. , attorney for the defendants, hereby certify 

at a copy of the foregoing Notice and Motion was mailed to C. Richard Cranwell, 

aq., PNBB Building, P. 0. Box 13808, Roanoke, Virgfnia 24035, attorney for 

platntlff, on this the 5th day of July, 1981. 

Wm. Rosenberger, Jr., Attorney for Defendants 
1904 Central Fidelity Bank Building 
P. 0. Box 1328, Lynchburg, Virginia 24505 
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INSTRUCTION NO. !~ 

Your verdict must be based on the facts as you find them 

and on the law contained in all of these instructions. 

The issues in this ca$.e are: 

(1) The Defendants have admitted liability and the 

Plaintiff is entitled to recover compensatory damages from them. 

This issue has been admitted by the Defendants 

(2) The Plaintiff is entitled to recover compensatory 

damages, but the jury must determine the amount. 

On this issue the Plaintiff has the burden of proof 

(3) Was the Defendant, K. W. Jones, willfully and 

wantonly negligent? 

(4) If K. W. Jones was willfully and wantonly negligent, 

was such willful and wanton negligence a proximate cause of the 

accident? 

(5) If the Plaintiff is entitled to recover punitive damages 

from K. W. Jones, what is the amount of such damages? 

On these issues the Plaintiff has the burden of proof. 

Your decision on these issues must be governed by the 

instructions that follow. 



INSTRUCTION NO. __ c:2-_· __ _ 

"Willful and wanton negligence•• is acting intentionally 

in disregard of another person•s rights or acting with a reckless 

indifference to the consequences to another person when the Defendant, 

K. N. Jones, is aware of his conduct and is also aware, from his know­

ledge of existing circumstances and conditions, that his conduct would 

probably result in injury to another. 
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INSTRUCTION NO. 5 

If you find by the greater weight of the evidence that 

K. W. Jones was: 

1. acting intentionally in disregard of another 

person's right, or 

2. acting with reckless indifference to the consequences 

to another person when the Defendant, K. W. Jones was aware 

of his conduct and was also aware from his knowledge of 

existing circumstances of conditions that his conduct would 

probably result in injury to another, and further believes by 

a greater weight of the evidence 

3. that such acts were the proximate cause of the accident, 

then 

You shall find yo~~ verdict for ~he plaintiff against 

K. W. Jones only on the issue of punitive damages. 

You shall find your verdict for the Defendant, K. w. Jones, 

if the ?laintiff fails to prove either of the elements above 

or fails to prove that they were the proximate cause of the 

accident. 

7 



ORDER 
Recorded in Circuit Court Appomattox County 
law Order Book IJ Paee · 

On this the Z2nd day of July, 1982 came the parties and their attorneys 

. the defendants having heretofore filed responsive pleadings, the 

llrintiff replies generally thereto and prays that the same be inquired of by 

'e country, and the defendant likewise, and thereupon, said parties 

a jury, there came a jury, to wit: Cecil Gray Carter, Lacy 

Webb, Jr., Robert G. Fleshman, Walter H. Carson, Beverly Winston 

elps, Bruce Craig Washburn, and Peggy Armes Gallagher who, having been duly 

nsed, selected, tried and sworn, according to law. {and the defendants 

lving admitted liability to the plaintiff for compensatory damages and the 

verity of the injuries sustained by the plaintiff, made a motion in limine 

exclude the evidence relative to the details of the collision in which the 

injured; and the Cout~t naving overruled the motion, the 

by counsel. obj~ct~d and exc~pted for the reasons stated on the 

opening statements of counsel having been made; the plaintiff 

1troduced the evidence of the investigating officer over the objection and 

ception of the defendants, and the defendants moved the Court to declare a 

because of the prejudicial evidence relating to the details of the 

. 11ision and the photographs of the scene and of the vehicles involved, 

llich motion the Court overruled; and the jury having heard further evidence; 
I 
d it being time for adjournment. the Court directed the jury to return into 

9:30 
urt tomorrow morning at g.;gg o'clock a.m. and thereupon the Court. was 

clared 1n recess until that time. 

/s/ J. R. Snoddy, Jr., Judge 

s 
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FINAL ORDER Recorded in Circuit Court Appomattox County 
Law Order Book /-3 Page __ 

On this the 23rd day of July, 1982, came again the parties c~nd their at­

torneys and the jury heretofore duly ·sworn for the trial of this case re­

tumed into Court as Clirected by tha Court and the jury having heard the 

evidence of the plaintiff 1n full. the defendants, by their attorney, renewed 

the motion for a mistrial which th~ Court overruled over the objection and 

except1on of the defendants for the reasons statttd on the r&cord; and 

thereupon, the defendants, by their attorney; moved the Court to strike the 

evidence of the pla1nt1ff relative to punitive damages on the ground that the 

evidence was insufficient iS a matter of law on which to base a verdict for 

pun1tive damages and the evidence relating to punitive damages was a not a 

proxi~te cause of the collision as a matter of law. and tha Court overruled 

the motion over the objections and exceptions of the defendants for the 

reasons stated on the record; and the Jur,y having heard the evidence of the 

parties 1n full, the defendants renewed their ~t1on to strike the evidence 

of the plain~iff relative to punitive damages on the ground that it ts 

insufficient as a matter of law to support a verd1ct for the plaintiff, which 

motion the Court sustained as to the defendants Gordon Wayne Wallen and M. J. 

Elder and overruled as to the defendant, K. w. Jones• and the defendants duly 

objected and excepted for tne reasons stated on thu recordi and thereupon the 

defendants, by counsel, renewed the1r motion to d~cl•re " mistrial for 

adm1tt1ng the evidence r~lating to the details of the ~ollision. which motion 



,II Court overruled and the defendants duly objected ana exceptea Tor tne 

. sons stated on the record; and the jury having received the 1nstructions 

t the Court and having heard argwnents of counsel were sent to their room to 

sult and consider of their verdict• and after some t;~ returned into the 

. rt and presented their verdict written in the following words and figures, 

. lwit: "We the jury un the issues joined ttnd for the plaintiff again~t the 

81 t.:ndc.nts arad fix hii compensatory damagt::s at $50.000,00; and w~ the jury on 

issues joined f1nd for the plaintiff against the defendant, K.. w. Jones 

ft. fix his punitive damages at $50,000.00. Signed, LaCJ Je1·ferson Webb, 

rl. Forelll!ln• • 

Thereupon, the defendant, by counsel moved the tourt to render judgment 

the defendant, Kenneth W. Junes • non obstante verdicto as to punitive 

ages on the ground that the verdict for punitive damages is contrary to the 

and the eYidence and without evici.:nce to support it. or in the alternat1vu 

, grant the defendants a new trial as to compensatory and punitive damages 

the action of the Court in overruling the motion in limine· to exclude any 

to the details of the collision after the defendants had admitted 

1' bility as to co~r.pensatory daulGges• fur tht action of the Court in 

~~ rru11ng the QGtion of the defendants for a mistrial; for the action of the 

. rt 1n refusing to strike the evidence of t.he plaintiff at the conclusion of 

plaintiff's evidence and at the ccnclusiun of all of the evidence as to 
I \ . 

itive damages; for the act;on of the Court in granting plaintiff's instruc-

tl,,s l, z. 3 and !) and for refusing defendant's instruction Dt and the 

I rt being of opinion that it is prop~r 1n all respects so to do, the Court 

h overrule the motions of the defendAnts and it is considered by the Court 

t"the plaintiff recover of the defendants the sum of $50,000.00 fur c~npen­

a ory damages, with interest. from July 23. 1982 unti 1 paid; and that th~ 
I l1 intiff recover of the defflndant, K. W. Jones, the sum of $50.000.00 for 

1}-

u itive dara~ges, with interest from July 23, 1981 until paia, and his costs 

this behalf expended• and the defend.J.nts,by counsel object and except for 

reasons stated on the record; and this action is stricken from th~ docke~. 

~ . :iO /s/ J. R. Snoddy, Jr., Judge 



NOTICE OF APPEAL. 

TO: THE HONORABLE CLERK OF THE CIRCUIT COURT OF APPOMATTOX COUNTY 

TAKE NOTICE, that pursuant to Rule 5:6 of the Rules of the Supreme 

Court of Virginia, the defendants, Gordon Wayne Wallen, M. J. Elder and K. 

w. Jones, file t~eir notice of appeal from the final judgment rendered 

against them in favor of the plaintiff, Gregory S. Allen, an infant who sues 

by his mother, and his next best friend, Yvonne B. Allen by the Circuit 

Court of Appomattox County, Virginia on .July 23, 1982, and within thirty 

days of the date of the final judgment. 

The transcript of the proceedings in this action on July 22 and July 

23, 1982 will be filed in the office of the Clerk of this Court within 60 

days from the date that the final judgment was rendered herein, and made a 

part of the record in this action, pursuant to Rule 5:9 of the Rules of the 

Supreme Court of Virginia. 

I, Wm. Rosenberger, Jr., attorney for the defendants, hereby certify 
that a copy of the foregoing Notice of Appeal was mailed to C. Richard 
Cranwell, Esq., 220 E. Washington Avenue, Vinton, Virginia, attorney for 
the plaintiff, on this the th da of August, 1982. 



ASSIGNMENTS OF ERROR 

The defendants assign errors as follows: 

A. The verdicts are contrary to the law and the evidence and with­

out evidence to support them; (Tr •. 319) · 

B. The action of the court in refusing to exclude evidence as to 

the facts of the accident; (Tr. 22-28, 85, 96-99, 102-104) 

C. The action of the court in admitting the pleas of guilt of 

Elder and Jones; (Tr. 149, 181-190, 196-197, 229-231) . 

D. The action of the court in refusing to grant the motions for a 

mistrial; (Tr. 96-99, 292) 

E. The action of the court in refusing to strike the evidence of 

the plain~iff at the conclusion of the plai~ti~'s evidence and at the 

conclusion of all of the evidence; {Tr. 270-277; 292-295) 

F. The action of the court in grau~ng pl"aiiltiff's instructions 1, 

2, and 5; (Tr. 295, 314; 296, 313; 315; 316) 

G. The action of the court in refusing to grant defendants • in­

struction D; (Tr. 307) and 

H. The verdicts of the jury were excessive (Tr. 319). 

12 



22 

. 1 e evidence in this case and have been 

2 law. will make up your mind after the 

3 the case to you, and you have. gone to room and 

4 deliberated. 

5 Again, you e believability, the 

6 credibility of the 

7 your prerpqativ.e,· and y up your mind until 

8 after you have. this· matter. 

9 you will stand up and 

10 We are to the chambers .• 

11 (The jury retires to the jury 

12 retire t~ chambers.) 

13 (The ·following proce~di~qs were had in chamber 

14 with court and counsel.) 

15 MR. ROSENBERGER: If·~our Honor p~ease, the 

16 Defendants .. now· state on the record-- admit liability for 

17 compensatory damages; that is the pa~n·and suffering and the 

' ... 18 losses that this· young man has sustained and move' to exclude 

19 any evidence relative to the accident because it would be 

20 prejudicial to the Defendants because of all of the publicit 

21 that this has had in the county. 

22 We admit that he had a severe fracture of the leg 

23 for which he was treated by Dr. Hop~ins, and we are ready to 

24 stipulate that his medical and hospital expenses have totale 

25 $9,309.01. 

13 
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THE COURT: You all can give me that fiqure 

when I instruct the jury. 

MR. ROSENBERGER: In addition to that, Your 

Honor, we are advised that this young man's father died 

after the accident; that got a lot of publicity, and I be­

lieve Mr. Cranwell has stated that he will ask the· mother no 

to refer to this father's death in the trial. 

MR. CRANWELL: I'll do that Your Honor. 

·~Your Honor, with respect to the admission of liabili 

I would only say that I would respectfully submit to the 

Court the exclusion of all of the evidence in the accident is 

not proper. One of the elements of damages is the severity 

of this boy's injury and the impact itself and the severity 

of the impact goes to the severity of the injury •. I have 

always been.accustomed in the past when having an admission 

of liability to prove the severity of the impact as i·t re­

lates to the injury~ 

MR. ROSENBERGER: If Your Honor please, in 

this -case, it's not a soft tissue injury, and we admit that 

had. 1.a severe fracture of the leg, and the doctor will so ·tes 

tify. It's not a question of going in to determine whether 

he got an injury or not; we are admitting that he had this 

s:evere fr~cture, and that he had $9,000. worth of medical 

and hospital expenses. The hospital was about $6,000. 

THE COURT: Don' t you think that • s enough, Mr. 

:14 
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7 

8 

24 

Cranwell, the fact that they are going to admit that there 

was a terrible impact? 

MR. CRANWELL: No, sir. I think that I'm 

entitled under the law to show the Commonwealth of Virginia 

tne impact as it relates to the severity of the injury. 

That's what the law is and I respectf:ully submit to the court 

that I would have· a right to show that. 

THE COURT: What do you think you are entitled 

9 to show? 

10 · MR. CRANWELL: I think.I'm entitled to show, 

11 for example, when the truck struck the back of the bus that 

12 there was no application of brakes prior to that point, and 

13 the impact was so severe that it pushed both the bus and the 

14 truck up in the air, caved in the back of the bus in some 

16 six feet, folded and accordioned the seats to the degree tha 

16 the young man's left leg was pinched down between one of the 

17 leqs and almost\ severed by the impact itself. 

18 MR. ROSENBERGER: Judqe, we have admitted the 

19 severe fracture. We have admitted-that and the medical evi-

20 dence will show that. I don't see that the collision or the 

21 force of co.llision adds anything more to it. 

22 THE COURT: I think that the courts have held 

23 that the impact, the severity of the impact and so forth are 

24 admissible,· Mr. Rosenberger. 

26 MR. ROSENBERGER: Where the soft tissue injur 

:1:5 
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is concerned and any argument as to the extent of the injury, 

2 I will admit tnat. There's no question about it. The docto 

~ is goinq to testify. 

THE COURT: Well, I be.lieve he is entitled to 

have testimony in there that it was a terrible impact and so 

forth. I think the law has held that time and aqain. You 

7 know.that. 

a MR. ROSENBERGER: Your Honor 1 I know that 

where·= there ·is: a question about the extent of the injury, 

bat. in this case where the tractor-trailer hitting the back 

of the $Chool bus, that is immaterial as to the sole issue 

of the extent of this younq,man's dam~qes, and this is irre-

levant, immate~ial, and highly prejudicial to hit a school 

bus. 

THE COURT: Well, they all know he hit the 

school bus. 

MR. ROSENBERGER: I know that, and we admit 

that he was riding on the school bus when he was inj~red. 

MR. CRANWELL: I have been at this ~ot nearly 

as lonq as Mr. Rosenberger has, and he's a_good lawyer, and 

he's. boxinq me in riqht no~, I understand that. That is 

his preroqative under the law, but he let one wheel skip whe 

· he says there is. a question about soft tissue injury. Menta 

· anquish, anxiety are also elements here.. And the severity 

of the impact to show the anxiety and the suffering and the 

16 
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3 
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fear that occurred at the point of the scene at the time are 

relevant to this young man's damages. 

THE COURT: I think they are too, Mr. Rosen­

l;lerger. I·•,.think they are. 

MR. ROSENBERGER: I have given,· Your Honor, 

8 all my reasons and I think there are sound. We are going int-

7 to these thinqs, and we are in a very sensitive area with 

8 this school bus. 

9 THE COURT: I. under.stand that, but we have 

10 qone into that on the Voir Dire •. Everyone of these jurors 

11 out there know about this matter, and they have been seated 

12 as good jurors, and I do not feel that this is going to pre-

13 judice your case in any way. 

14 I believe they are entitled to know that this was 

15 a vecy. severe accident. 

16 MR. ROSENBERGER: Judge, I think they even 

17 had this-- I ... m pretty sure-- had pictures on T.V. 

18· THE COURT: I don't recall. This was two 

19 years ago. 

20 MR. ROSENBERGER:· I know, and you see we are 

21 admitting, they ~lready know, they know this· collision was 

~ with a school bus, how much of a collision, it's obviated 

~ on the grounds that he has had a severe fracture. 

24 THE COURT: What witnesses do you expect. to 

25 show this accident by? 



1 MR. CRANWELL: The State Trooper and Betty 

Rotenhizer. 

MR. ROSENBERGER: The State Trooper wasn't 

there when it happened. 

27 

THE COURT: . All the trooper can testify to is 

what he found. There's no question about that, and I don't 

think anything he would say would prejudi'ce you, Mr. Rosen­

berger. 

MR. ROSENBERGER: What does he add to it? 

We have admitted liability. 

MR. CRANWELL: Your Honor, he did the work 

on the school bus, and he would testify that the force of th 

impact crumpled the left-hand side in six feet, ·reduced the 

4 side of the bus six feet and indicated it was a rather sub-

a· stantial impact. 

8 

9 

I! 

THE COURT: I don't think that would hurt you 

case; I'm going to allow it. 

Now, Mrs.. Ro1:enhizer., did she see it? 

·MR. CRANWELL:· Yes, sir. She will testify 

that when they made ~ontact that the impact was such that it 

forced them both straight up in the air. 

THE COURT: I will allow you to go into that, 

but don't go beyond that, Mr. Cranwell. 

MR. CRANWELL: Your Honor, I'm going to try t 

st~y-

18 
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1 THE COURT: Try to stay within the law, becaus 

2 I know you .want.=.it if you get a verdict. 

3 MR. CRANWELL: I don't want any reversible 

4 errors. 

5 THE COURT: And I don't want any iri it either. 

8 MR. ROSENBERGER: Your Honor, we respectfully 

7 object to the co~rt's decision for the reasons stated, and I 

8 would like it understood my objection stands without any em-

9 phasis before the jury. We object to the testimony--

10 THE COURT: All you have to say is you object. 

11 MR. ROSENBERGER: Well, I didn't want to be 

12 put in a position out there when you already know what my 

13 objections are. 

14 THE COURT: All right. The court will note 

15 your objections. 

16 What else, gentlemen? 

17 MR. CRANWELL: Your Honor, does the motion 

18 still stand on punitive damages? 

19 MR. ROSENBERGER: Oh., yes. In light of this 

20 admission, and in light of ."the allegations of the pleadings, 

21 and we say that there is insufficient evidence to support a 

~ verdict for punitive damages, and.we have admitted he is en-

23 titled to compensatory damages. 

24 . MR. CRANWELL: Your Honor, the weight of au-

! 
I 
I 

25 thority in the United States is to the effect that an ·employ r 

1.9 
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1.· may b.e liable to third persons when hiring and retaining 

2 their services who's imcompetent or unfit. Now the Virqini 

case to support this is Davis v. Merrill which is 133 VA 69, 

4 which is a railroad case. 

6 Now the employer can be negligent for hirinq or re-

0 taining an incompetent employee. One that he knows is likel 

7 to cause injury to the public. 

1& 

18 

. I 

Also the case law is very clear that an innocent or 

negligent act by an employee may involve misconduct of the 

employer so that the latter, that would be the employer, wil 

then incur liability for ~emplary damages for his own wrong 

Your Honor, I don't think that Mr. Wallen in this 

case was probably guilty· of wanton neqlig~~c~--~-- But I think 

the two men that own the truck was quilty·of wanton neqli--· 
..... _ 

qenc;e ... 

I think their wanton negligence was hi~Mr. Wallel. 

The· ·evJ.d.ence will be that he did not ·have a Virginia Chauf-
,-

·feur's license which you had to have to operate this vehicle~ 

· The evidence will show that both Mr. Jones and Elder 

were familiar wi~ the Interstate Commerce Commission's 

regula~ions that requi~e him to have a physical examination, 

a road test, and a written test befor_e driving that vehicle, I 
that they maintained numerous other employees to drive tru 

and they did. not administer that test to any of them. If 

they had administered that test, they would have known he 

20 
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did not have a Virginia Chauffeur's license. 

The evidence in this case is going to also be ··:thaj; 

they pleaded guilty in the United States District Court, 

Western District of Virginia, quilty of these criminal vio-

lations for knowingly and willfully failing to get that in-

formation. 

Now, the facts in this case are going to be such tha 

the jury can assume or could reasonably infer that the reaso 

this accident happened was because they had an incompetent 

man who was driving this tractor-trailer. I 
The ev:ldence is going to be that he didn •t have but I 

three months experience driving a tractor-trailer ever befor~ 

getting into this thi~q and running up and down the road. 

The law of the Commonwealth requires that he take a 

15 road test and have 50.0. miles driving experience. The ICC 

18 requires him to take a test with a competent approved driver 

17 to see that he is competent to drive. It requires him to 

18 file a job application. If they had made him file a job 

19 application, they would have found he didn't have a Chauf-

20 .feur's license because it's required right on the application, 

21 and I have got tne ~or.m right here from the ICC regs that 

22 says he had to have a. Chauffeur's. license. He could have 

23 avoided the road tes-t;., which the ICC regs require., had he 

24 produced a yi~ginia Chauffeur's license. 

25 The evidence is also go-ing to show that they put thi 

21 
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truck out on the road with improper equipment; the air hoses 

that ~an to the brakes were burnt through, the brakes' rods 

that go into the front of the truck were worn through, and 
-

the bra~e was inoperative on the truck. 

Now, Your Honor, if that's not willful wanton reck-

les.s. disregard for the:.·safe~y. .of the people on the highway, 

I don't know what is. 

MR. ROSENBERGER: If Your Honor please, I wil 

9 take them up in order. 

0 This man did not have a Chauffeur's license that 

1 would qualify him to operate for other people. The license 

2 that he had would qualify him to drive the tractor-trailer 

3 if he owned_it. So. we say the license does not affect his 

4 ability to drive. 

6 In addition, he did have a road test. He had been 

:8 driving for· 90 days. He had been driving th.is company's 

7 equipment. so, those two items had absolutely nothing to do 

a with this accident. 

,9 Now, with regards to the brakes. There was no plea 

of guilty to any charge by the Federal Government relative tq 

the condition of the tractor-trailer •. They were dismissed. 
r 
There were four counts. 

MR. CRANWELL: Nol pros. 

MR. ROS~ERGER: So Itm saying there was no 

plea of guilty as to defective e~ipment: absolutely none. 

22 
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In addition, we have evidence that they found a bro­

ken rod in one chamber on the trailer. The trailer still. 

with that would operate. That brake chamber would operate 

and we have the evidence here that it would. 

Number two; we have evidence that we did riot know-~ 

these two owners did not know of it. 

We also know that following the accident the brakes 

locked up so tight that the wrecker could not move the 

tractor-trailer. They had to take those loose to get that 

10 thing to move. 

11 THE COURT: I think you are entitled to put 

12 all that evidence on. 

13 MR. ROSENBERGER: Well, then I'm saying that 

14 this is prejudicial-- it would not bind, Your Honor. They 

15 are suing th.e driver and the owners. 

16 The principal is not liable for any punitive.damaqes 

17 of an employee unless they ratified it. 

18 MR. CRANWELL: I agree to that. I '.m not su-

19 ing them for the employee's punitive damaqes, I'm suing them 

20 fo~ having an incompetent person on the road. 

21 MR. ROSENBERGER: The fact that they- let him . 

~ drive would not be sufficient to come within the definition 

23 ·of punitive damages. 

24 

25 

THE COURT: Show me some law. 

.MR. ROSENBERGER: There is no case .in Virgini 
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that has held that. On the contrary, they have held that 

the principal is not liable only. We always go as to the ac 

at the time. There is nothing to show that his inexperience 

caused this ac·cident. The sole thing he was sayinq·, 'tha--e .fte. 

did not see the lights come on this school bus in.time to 

get his brakes to operate_. That's the: long and the short of 

it. There's nothing aggravated about it, but it's prejudi­

cial if w.e start to go into all this punitive damages, Your 

Honor. our Court has said it must be w~llful and wanton. 

It is getting around to an intentional act. 

Now, I'm, of course·, representing the insurance com-

.a pany and they are not responsible for punitive damages, and 

I might be wasting my time, as far as we are concerned~ but 

~ I'm als~ representing these two owners and so is Mr. Abbitt 

5 representing them, and there can be absolutely no grounds 

8 ~or going to the jury on punitive damages in this case. 

7 If this sort of evidence comes in, then we can't get a fair 

• and impartial trial deali~9.: .. ~.~--!he compensatory. 

9 It prejudices the whole case. 

MR. CRANWELL: Yow: Honor, the parallel to 

what we a~e talking about here is replete in Virginia law. 

Deriby'._y._ Dav.is .. , . 212 VA 836. Your Honor, those are the 

negative entrustment cases, and I'm sure the Court is fami­

liar with that. In the Denbeigh case, that is where the 

owner had entrusted his car to a person who had a visual and 

24 
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physical impair.ment. The Court said the liability is for 

the owner because he knew or had reason to know or cause to J 
know that he was entrusting his car to an unfit driver like! 

4 to cause injury to ~thers. Now, that is what I would have t~ 

5 ·prove to prove negligence on their part. 

s· Then I would have to go a step further, as I point 

7 ·Out, if you want me to qo back and cite the cases that are 

8 referred to there that an innocent act by an employee can 

9 constitute such misconduct on the part of the owner and they e 

10 responsible for all damages. Now, this was, in fact, an 

11 imp·roper .. entrustment. There is no question about that. The 

12 question was whether it was a wantonly:· .. wrong entrustment. 

13 I am going to show the jury that it was. They put defective I 
14 

15 

16 

17 

18 

19 

equipment on the road, they didn't care about their equip-

ment, they didn't inspect it; they put a guy on the .road tha-~···­

wasn't licensed, they didn't test him, they didn't give him J 

a physical exam, he didn't have any experience. The evidenc1 

is going to show ~at this quy had three hours s~eep ~~ 

he got in that truck at six a.m. in the morning and drove 

20. down here and hit these kids on the school bus. I don't 

21 think an experienced driver would have done that, and they 

~ are responsible for putting those kinds of people on the 

23 road. 

24 The other leading case in Virginia on the entrustmen 

25 is Crowwell v. Duncan, 145-489, but there is a whole series 

25 
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of cases if the Court would like for me to give you all of it. 
,· 

Flanagan v. Kellam,. 187 VA 754; Laughlin v. Rose, 200 VA 127; 

I gave you the Denby v. Davis; McNeill v. Spindler 191 VA 685. 

I will be glad to give you an article on punitive damages 

in automobile cases if you would like to see that • 

. · .... -.THE COUR'l!i: :I '·d like .. to s:ee. it.·= .. I • tn· going to 

have to rule on this now. I'm g,oing to allow him, and ·I be-

lieve he states now, that Mr.-- that he doesn't think the 

man was- wanton--

MR. CRANWELL: I. don 1 t think Mr. Wallen was 

guilty of willful wanton negligence, but I do thlrik··~e·tw& 

own,ers were guilty of willful and wanton negligence in putting 

him on the h:ighway. 

THE COUR~: I'll allow you to put that evide e 

in as to the owners • 

~ MR. ROSENBERGER: We respectfully object your 

decision, Your HOnor, on the grounds that we have represented 

to you that our evidence will be that they did not know of any 

thinq wronq with this equipment. 

THE COURT: If he can show me- of course, I 

~ll strike his evidence if he does not have sufficient evi-

dence. 

MR. ROSENBERGER: But, Judge, when he gets i , 

you are not going to be able to cure it with the jury, and we 

get so prejudiced that we cannot get a-fair and 'impartial 

26 
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1 trial from this jury. 

2 MR. CRANWELL: Your Honor, my evidence will b 

3 that the ICC regulations for both of these men require a 

4 daily inspection of this vehicle before driving, ana-±f·~ 

5 had done th~ inspection they would have found all of this. 

8 MR. ROSENBERGER: The tractor, on Saturday 

7 before this thing happened on Monday, was driven by the 

8 mechanic. 

9 MR. CRANWELL: Did he examine the trailer be-

10 fore. going out?· 

11 MR. ROSENBERGER: He didn't have that trailer 

12 goi~g out at that time, but the mere violation of a regula-

13 tion is not sufficient to show any wanton willful result. 

14 MR. CRANWELL: In this case my evidence will 

15 show, I think, they violated the laws of the Commonwealth, 

18 tne ICC laws, and they pleaded quilty to willful conduct. 

17 ·MR. ROSENBERGER: Judge, this gets down to 

18 if I 1m on the road operatinq.~a vehicle, and I don't have an 

19 Operator's license,. that that is evidence of the fact that 

20 I'm an incompetent driver. This man has been driving a trac 

21 tor-trailer for 90 days; he hadn't had any accidents, there 

~ ia no evidence that he had had any accidents. 

23 MR. CRANWELL: Those are all argum~nts you 

24 can make to the jury. 

25 MR. ROSENBERGER: What help is it going to 

. ·'Z? 
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have to say, look. The license he had authorized him to dri e 

a tractor-trailer, bu~ not somebody elses tractor-trailer. 

That's what it gets down to, Judge. 

THE COURT: That's the law. 

MR. ROSENBERGER: Well, that doesn't say that 

he-

MR. CRANWELL: The law doesn't allow him to 

drive his own tractor-trailer in interstate commerce until 

he takes a physical examination--

MR. ROSENBERGER: He wasn't driving interstat 

commerce-at this time. 

MR. CRANWELL: Your clients have admitted 

and pleaded guilty to ~at. 

MR. ROSENBERGER: To other tractor-trailers 

goinq in·· iilter.sta.te c.ommerce,~ but not this time. 

MR. CRANWELL: .They pleaded guilty to this 

one riqht·here on this date in question. I have got th~ 

plea out there with me; a certified copy· of it. 

THE COURT:. If he can s.how. me that, 

it. 

MR. ROSENBERGER: This .thinq was in route fr 

Charlotte· Court House to Big Island which is not interstate 

commerce. 

THE COURT: But you say you have it for that 

date? 

28 
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1 MR. CRANWELL: Yes, sir. Do you want to see 

2 it·? 

3 THE COURT: Yes. 

4 MR. ABBITT: What Mr. Rosenberger is trying 

5 to say is that none of these violations that they were charg 

8 ·with contributed to the accident or had anything to do with 

7 it. 

a MR. CRANWELL: That•s the question of proxima e 

9 cause. That • s what the negative. entrustment cases say. The 

10 negat~ve·entrustment cases say exactly the point you are 

11 talking about.· When they say they l·et somebody have their 

12 car and didn't have their driver's license; -in one of the 

13 cases they say it wasn't proximate cause .. that he didh't have 

14 IU.s:·:·driv.ert·s .. l·i~ense. In the other. case they went through 

15 

16 

17 

18 

19 

20 

21 

22 

23 

and the fact that they knew the guy wasn't· a good driver, he 

said proximate cause, bang, liability. 

Hopkins to the 

(Ari off-the-record discussion was 

(~he Court and counsel 

MR. 

room.) 

call.Dr. J. E. 

opening state 

24 ments? 

25 MR. CRANWELL: 
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4 

6 

a: 
I 

7 

a 

9 

Q Dr. Hopkins, I would like to take you to the 

date of. May 12, 1980; did you have an occasion on ·that day 

to see Gregory Scott Allen? 

A I did. 

Q 

A. 

Where did you see him? 

In the Emergency Room at Lynchburg General 

10 Hospital. 

11 

1& 

18 

Q 

A 

Did you obtain a history from him? 

:t did. 

Q What was the history? 

A He had been in an accident; was on a school 

bus that was evidently hit by a tractor-trailer truck. 

Q You say you first saw Gregory in the Emergency 

Room? 

A Yes, sir. 

Q Can you describe his appearance.when you first 

saw him? 

A He was brought into the Emergency Room; had 

multiple· abrasions, lacerations. to face, arms, things like 

this, and had a very unstable fracture of the left lower leg, 

tibia and fibu~a, just past halfway down the leg. 

Q Did you then have an occasion to examine him? 

30 
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1 A I did. 

2 Q Could you tell us what the examination reveale ? 

3 A Well, he was examined by a general surgeon who 

4 was checking the other injuries.. I was asked to see the 

5 orthopedic injuries which was primarily the leg. He had an 

8 unstable fracture which the leg·moved freely back and forth. 

7 The foot, distal to the fracture,.was pale and cool and the 

8 fracture was open. Hence, the soft tissue was torn and 

9 there was a large. wound ac~oss the front of the leg. 

10 Q What bones were fractured? 

11 A The tibia and the fibula. 

12 Q What is the tibia'2 

13 A That's the la~qest bone in the lower leg run-

14 ning from the knee ·to the ankle. 

Q 

A 

17 Now, you say there was an open wound? Q 

A 

Q 

A 

Q 

22 recall? 

23 A It was. the front por·tion coming across the leg 

24 roughly about this manner. 

25 Q What type of fracture is that called, Doctor? 

;11 
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A This type is called a compound which means 

ope~ and comminuted which means multiple pieces. 

Q Were some x-rays taken of the fracture? 

A Yes, sir. 

Q I''m going to show you an x-ray and ·a photo-

graph. -If you· wil~ tell me· what that is I will appreciate 

it very much. 

A . ~his is a~ this particular.picture is an 

arteriogram of a lower l~q, and the fracture is an unstable 

fracture of the tibia and fibula and conjunction of the dis-

tal third. 

0 Would you look at the.photograph? 

A Um-hum. 

Q Is that a photograph of that x-ray? 

A It appears to be, yes. 

MR. CRANWELL: Your Honor, we would like to 

of~er· ·.tl;Le pho.toqraph as :Plaintiff's Exhibit. 

~HE COURT: You have seen this, haven't you? · 

MR. ROSENBERGER: No, I haven't. 

Did the Doctor take the X-ray? Did you take.that 

. x-ray? 

THE WI~ESS: It was taken at the hospital. 

MR. 'ROSENBERGER: Do you know that that's his. 

THE WITNESS: I presume so, but that's the 

type of fracture that he.had. 
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MR. ROSENBERGER: We have no objection. 

THE COURT: All right. That's Plaintiff's 

Exhibit No. 1. · 

44 

(Photograph marked Plaintiff's Exhibit No. 1.) 

BY ~· CRANWELL: 

Q . Doctqr, would you point out on the photograph 

where the fracture actually occurs and hold it up to the jury. 

A This is the lower l~q.· This point is the knee 

9 and the ankle. This is the large bone, tibia, and is broken 

10 right across here witn several pieces. This is the segment 

11 that belo~qs.underneath it. This on the outside is the fibul, 

12 the small bone, and this is the distal s~gment. These are 

13 offset approximately an inch. 

14 

15 

0 

A 

Dr. Hopkins, what caused the wound on the leg? 

That comes from the injury itself. When you 

16 fracture, you can either tear the soft tissue, skin, tendons, 

17 nerves, whatever is there by the injury itself where it cuts 

18 into it, or what more conunonly happens when the bones break 

19 and particularly with hig~ velocity or high amount of force 

~ injure the bones, and they will rip through soft tissue, tear 

21 th·e stz:uctures·-- skin above. 

22 0 This particular wound., can. you tell us how· 

23 wide it was? For example, did you measure it? 

24 A It was not mentioned--.! didn't make that par 

25 ticular mention of it, but it was probably 10 centimeters; 
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3 or 4 inches across and·ve~ jagged. 

Q Let's·.talk about the·· foot: .. what was the· con-

dition you said the foot was in? 

.·A The foot was pale and cool. 

Q Is that what you would call cold foot? 

A · Yes. 

Q Could you tell us what that means in--

A What that means is the circulation to the foot 

has been interrupted or was not normal. 

Q No~, is that the reason you did the arterio-

gram? 

A Right. 

Q Now, what does the arteriogram, in fact, show 

that caused the cold foot? 

A It showed us that the two major vessels going 

·down that part of the leg that supply· the foot and everything 

distal to it showed us that one of them was in half and the 

other one the circulation stopped in-- the anterior vessel 

stopped just proximal to tne fracture site. 

Q Can you see that P.lain on the photograph? 

A It's an artery that we are looking for. It 

should--· the one that's stopped has stopped ~p in this por-

tion. Thi~ is probably not the arteriogram. picture that you 

would need to show it. 

UR: llQ&liiTBiJR&iiR• 'i'llia: pi:ee~t!!e aeee.a' ts i\a s e 

·34 



48 

1 

2 

3 entitled to objec 

4' unless you is his X-ray, I 

5 Mr. I will have 

8 

7 CRANWELL: 

8 Q What did the arter.ioqram reveal to you, Dr. 

9 Hopkins? 

10 A It showed us that one vessel was open and that 

11 it was probably in spasm. The other vessel:, the anterior 

12 vessel, the dye stopped just proximal before the fracture sit 

13 itself. 

14 Q What medical problem does that present for you 

15 or what do you look for in a situation like that? 

16 · A · Well, :you know, to keep a part of your body a-
.. 

17 live requires c1rculation, and if the circulation has been 

18 cut off then you are running the potential of that part dying 

19 or not being able to survive. 

20 0 When you say not being able to survive, was 

21 that a concern of yours with respect to Greg r s leg? 

22 A It sure was. 

23 Q How about the nerve structure? Did you have 

24 an occasion to look at the nerve structure? 
.. 

25 A In testi;nq him, the nerve to the part of the. 
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foot that lifts the foot up and lifts the toes up, it's calle 

the perineal nerve, was not functioning at the time he came 

into the hospital-- the Emergency Room. 

Q Were you able to ascertain why it was not func 

tioning? 

A No. Short of seeinq the ends of the nerves 

1 at surqery, there would be no way of knowinq •. ·. Usually we 

assume that most of these thinqs, what we call stretch pauses, 

the nerve is st~etched at the time of impact and functioning 

shut off. 

1 Q Would you tell us what medical procedures 

2 you felt necessary to do after you completed y 

examination of Greg? 

Well, the major thinq that you is 

you have. qot the wound; any any dirt has 

to.be thoroughly out. Dead be re-

moved. Any tendons,. to be repaired can 

be repaired, and then we the bone ends back to-· 

qether and stabilized won't move and do any fur 

tlier damage. 

Q Did in 

order to do 

A do that you have to the Opera-

tinq put him to sleep. 

Will you describe the operating. 
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Basically what you do is take 

Operating tourniqu~t 

so that you on the leg so he 

have control of 

cally area and then go the 

and explori~g to see what you have. 

9 What did you find when you explored? 

A It was a fair amount of soft tissue damage 

which requ-ired removal of sections of dead muscle, dead skin. 

There was a tendon or two that were cut that could be re­

paired •. 

When we stra~qhtened the leq and put th.e bones back 

tog~ther~ the foot started to pink up which means that the 

circulation came back at that point and probably meant that 

the blood vessels were being stretched or were in spasms 

like shock when a serious injury had clamped down. 

Q What-- were you able to stabilize tne fractur 

itself? 

A Right. I put the fracture together which was 

very unstable, and we put a pin across it. 

Q What kind of pin? 

A A. metal pin called a Steimnann pin •. 

Q Would you tell us how you put a Steinmann pin 

in Greg's leq? 

A With a drill. Y.ou have a power drill to dril 
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1 across. 

2 Q Like a little Black & Decker drill?. 

3 A Yes. 

4 Q What do you do? How do you get the pin in? 

6 Drill a hole? , A Usually the pin ha·s a sharp end on it and usu-

71 ally you drill it directly into the bone with a power drill, 

8 then holding the .fracture stab!~, you drill it out the other 

9 side so that hopefully with one pin you can hold the £rae-

0 ture together. Usually if you just hold the large bone, that's 

·1 enough to do it. The small bone you don • t have to worry 

2 Q . Now, I'm going to show you a photograph 

3 you if you will look at the name on the top. 

A It says Gregory Allen, 5-13-80. 

MR. ROSENBERGER: We have no objection, Your 

Honor·, to that one or this other one. 

BY MR. CRANWELL: 

8 Q Now, I'll ask you if these two phot~qraphs 

0 are pliotographs of tho.se x-rays? 

A Certainly appear to be. 

Q Tell us what they show? 

THE COURT: Let's get the number on them. 

MR. CRANWELL: I'm sorry, Your Honor. That is 

Plaintiff's Exhibit 2 and Plaintiff's Exhibit 3. 

(Photograph marked Plaintiff '.s Exhibit No. 2 

and Plaintiff's Exhibit No. 3.1 
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1 BY MR. CRANWELL : 

2 Q Plaintiff's Exhibit No. 2: will you tell us 

3 what that is? 

4 A· ·It's a lateral x-~ay of this fracture taken 

5 after the operation the next day with the pin in place, the 

8 fracture reduced, and a half cast on the back of the leg. 

7 Q What w~th respect-- are the fragments visible 

8 in that photograph? 

9 A um-hum. The fracture is right across here· and 

10 < multiple fragments here. This is t~e tibia, large bone, and 

11 the small bone here. 

12 This is the same thing looking from the front and 

13 fracture fragments together with a pin across holding it, 

14 and the sma.ll bone. here. · 

15 Q D·r. Hopkins, how long did Greg remain in the 

16 Operating Room that first day, do you recall? 

17 A No,. I don·'t recall. It usually takes anywh.er 

18 from an hour to two and a half hours to do all of this. 

19 Did you put Greg's _leq. in a cast? Q 

20 A Right. We used_a half cast; posterior splint. 

21 Q What is. a posterior splint? 

22 A A half cast that goes around the back. of the 

23 leg. 

24 Q Row ~ome you didn't put a complete cast on 

25 Greg's leg? 
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A A couple of reasons. You needed to control 

any swelling. · wi·t:h an inj uxy like this you create a great dea 

of swelling. If you had a complete circumferential cast as 

opposed to a partial, you. would have trouble with that. 

Secondly, we wanted to be able to look at the wound 

which was a major concern. 

Q How does the posterior splint actually work? 

Can you explain that to me? 

A Just like a cast. It's a half cast. You put 

a cast on and then you cut it in half and you have a posteri r 

cast. 

Q How long did you leave the posterior cast on 

Greg's left leg? 

A A couple of days. 

Q Why did you remove it? 

A The multiple dangers from fractures like· :this 

are many. Probably two most common things that can happen 

with this type of injury, you can develop an infection at 

·the fr~cture itself called osteomyelitis, and that's a seri-

ous problem. 

The other thing that can happen is the fracture may 

not heal. If there is enough damage, the blood supply gets 

cut off,_and the fracture does not heal for some reason. So, 

this particular fracture has always been a very difficult 

problem. It has a high incidence of complications, infectio s, 
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1 thinqs like that. so, it's called a very troublesome frac-

2 ture. What we try· and do ·is stabilize it without having 

3 any kind of metal or hardware across the fracture itself. 

4 If its stable by itself, you can put it back in place and 

5 it's stable by itself, ideally you can treat it with a cast. 

e If it is unstable, then you need some kind of device 

7 to hold the fraq.ment in position·so it gets early healinq. 

a We use to have to treat these either with casts and 

9 accept whatever po~·ition you qot, or we would open it, put 

10 it together, put plates and screws across it to hold ·it in 

11 place. The problem with that is you had hardware which is 

12 a foreign body riqht across the fracture site. So we now 

13 are usinq a device called an external fixater which allows 

14 you to hold the fracture together, gives you access to the 

15 wound, but there is no hardware directly across the fracture 

16 site itself • 

17 

18 

19 

Q 

A 

Q 

A 

inq. 

. Did you recommend that device for Greq? 

I sure did. 

What is. that called? 

It is called a Hoffmann device. 

MR. ROSENBERGER:. I have s.een it all the morn-

20 

21 

22 

23 

24 

25 

· BY MR. CRANWELL: 

Q 

A 

Is this a Hoffmann device? 

It is. 
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Q Does that look like the one on Greg's leg? 

A om-hum, sure does. 

Q Would you explain to us how you actually attac 

the Hoffmann's device to Greg's leg? 

A What you have to do is these pins that-- ther 

are a group of :three here and here. They have a sharp point 

on them and threads in the middle portion. What you do is 

8 you drill them by hand transversely through the bon~ both 

9 sides of the bone, and through the skin on either side. You 

0 put on a special j~g so they are all staggered in the right 

position across and all in line, and then you do the same 

thing below the fracture and then you attach these outrigger • 

These clamps come apart and these slide on and tighten on. 

114 What it does is it allows you-- like an ere·ctor set. You 

& this all around the fracture. The leg with the wound is 

18 sitting down here which can be open and the fracuure is hel~ 

17 together without any metal crossing the fracture site. 

Now, it also has. an infinite number of ways for 

clianginq alignment. For t;ghtening, it squeezes it together 

changing the angulation sligntl~ backwards and forwards, and 

it • s an ingenious. device. It saves us a lot of troubl:-e on 

these difficult fractures. It looks terrible, but really 

· does a terri£ ic job. 

Q Did you have to drill holes in Greg's leg? 

A Yes •. You have to drill each of the holes in 
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through the skin, across the bone, and out the other'side. 

Q How many holes did you drill in Greg's leq? 

A You have six pins, skin holes on each side, and 

4 bone holes on each side. 

5 

e· 

7 

8 

9 

10 

11 

12 

13 

14 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. CRANWELL: Your Honor, we would like to 

offer this as Plaintiff's Exhibit 4. 

THE COURT: All right. 

MR. ROSENBERGER: Your Honor, I have no ob­

jection toit, but I don't see any reason to clutter 

tne record with it. 

MR. CRANWELL: All r.ight. I'll offer that it 

be displayed to the jury. 

THE COURT: They can all look at it and take 

it bac:Jt •. 

CRANWELL: · 

A 

Q 

A 

Q 

ture by using 

A 

named. 

Did ~is entail 

s.ir. 

this occur? 

Were 

device? 

on the 14th of May. 

alignment of the frac-

MR. ROSENBERGER: No objection. all. 

THE COURT: This is Plaintiff's Exhibit No. 4. 
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(Photograph marked Plaintiff's EXhibit No. 4.) 

BY MR. CRANWELL: 

Q Will you tell us what that is? 

A This is a picture of the fracture after we 

put th.e Hoffmann's device on, and it shows the position that 

we have it in. 

Q Does it show the pins? 

A It shows pins above and below. 

Q Is this a photograph of that x-ray? 

A It appears to be. 

Q I'll ask you if you will tell us what that is? 

A This is a lateral x-ray shot from the side of 

the same fracture with the Hoffmann's device in place. Most 

of the details are obscured by tne device itself. 

0 Is ~s a photograph of that? 

A It appears to be. 

Q Can you point out the fracture to us? 

A The fracture is right across here. 

~hotoqraph marked Plaintiff's Exhibit No. 5.) 

MR. ROSENBERGER: No objection. __ .... ~-

BY MR. CRANWELL: 

Q I'll ask· you if that is a photograph of Gre-

. gory scott Allen? 

A It is •. 

Q Is that in the Lynchburg General? 

A Certainly appears to be. 



1 

2. 

3 

Q 

A 

Q 

4 What.is that? 

5 A 

Is the Hoffmann's device on his leg? 

It is. 

58 

I notice the leg is covered in that photograph. 

This is gauze, the sterile dressing, that cove s 

8 the wound and is circumferentially around it. 

7 

8 

9 

10 

11 

12 

MR. CRANWELL: Your Honor, we offer this as 

Plaintiff's Exhibit 6. 

Q 

THE COURT: Plaintiff's Exhibit No. 6. 

(.Photograph marked Plaintiff's Exhibit No. 6.) 

surgical pro-

13 cedures? 

14 A 

15 Did he have any other problems? 

16 A Well, he·had the facial lacerations 

17 tions of the ar.m that were sutured at the time of the first 

18 operation. 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Did he have any problems w.ith. anxiety? 

In the period that he was in th.e hospital fol-

lowing the accident, yes; he had _problems with anxiety. 

Q What is anxiet¥? 

A Well, it's a nervous feeling where you have 

an intense feeling of insecurity, feeling that things aren't 

qoing to go right or things a-ren't totally under you~ ·centro • 
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Q Is it normal for a child of Greg's age with 

the type of injury to experience that? 

A Oh, sure. This is a major injury-- to· do that 

type of damage takes a major force, and so, you know, the 

force was really- was through the whole body so the injury 

itself could be quite traumatic. 

Q Did you recommend any medication or treatment 

for that s·ituation? 

A We used some mild sedatives at the time, and 

then his problems seemed to persist a bit. We ca1led in a 

child psychiatrist to help him deal witn the trauma. 

Q Did that seem to help? 

A It did. 

Q How lonq did Greg remain in the hospital, do 

you recall, the first day? 

A The first time he was in 12 days. 

0 Did he receive any other treatment or anythin 

while he was in the hospital? 

A He went to physical therapy. We got him up 

on crutches· following application of. the Hoffmann's device; 

started him walking and got him trying to use the.muscles 

and tendons to get them moving. 

0 Why did·- you want him to get up and be amb.ula-

tory? 

A. It is very important. We have found that wit 
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1 people with major injuries· like this part of the problem is 

2 with the injuries themselves, and part of the problem comes 

3 from what we call disuse atrophy. The muscles begin to 

4 deteriorate because of nonuse, so we try to mobilize these 

5 people as quickly as we can to.· cut dOwn on. disuse ·a trophy, 

e loss of muscle tone, and to cut do~ on complications which 

7 can occur by beinq in bed; such as blood clots, kidney trou-

8 
I 

ble, and thinqs like that. 

9 Q Was he still havinq some foo·t-drop problems? 

10 A He was. 

11 Q What is foot-drop? 

12 A The ne~e that supplies the muscles that pull 

13 the foot up and the toes up; this type of motion, is called 

14 the perineal nerve and that was out at the time of the inju 

15 and s·tayed out followinq the inju~. 

16 Q What treatment· did you recormnend for that? 

17 A What you do is you put some type of support 

18 to keep the foot from droppinq down and then you usually 

19 wait it out. Much of the time this function will return 

20 in time. The injury is. more of a stretch than a complete 

21 severinq of the nerve. 

22 Q Did Greg receiv.e any medications while he was 

~ in the hospital? 

24 A He was on antibiotics, and I'm sure he was on 

~ pain medication. 
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Q Do you know what pain medication he was on? 

A No, I don't have a note of it. I'm sure we 

probably used a small amount of Demerol and Codeine. 

Q Why Demerol and Codeine? 

A There is a fair amount of pain and it takes 

a heavy pain medicine to handle that. 

Q 

A 

Now, did Greg get up and get around on crutche ? 

Om-hum. 

Q Did you see him daily there in the hospital? 

A I did daily; sometimes several times. 

Q ·Were you pleased with his progress? 

A Yes. I was veey happy.-

Q Could you tell us why.you were so happy? 

A Well, this is a potentially very serious 

injury. At the time when he came into the Emergency Room, 

you are never certain whether you can save the leg at all; 

whether you can get the circulation to return; whether it's 

qoinq to require-

MEt. ROSENBERGER: Excuse me, Your ~onor. He 

didn't have that problem and what the Doctor was a­

fraid of is not important. 

THE COURT: Sustained. 

BY MR. CRANWELL: 

Q When Greg was discharged from the hosp~tal, 

was- the Hof£mann's device still on his leg? 
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A 

Q 

Yes, sir. 

What directions were given with respect to 
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G~eq's activities? 

A We put him on a progressive angulation progr 

where he spent more and more time up walking, putting the 

foot down-- at least for partial weight bearing and efforts 

to move the toes an~ foot tryinq to get same motion back in 

8 his tendons. Then he was on local w.ound care; at this time 

9 his wound was in pretty good shape. 

10 

11 

Q 

A 

What ls local wound care? 

Well, you ha~e the wound which is in the pro-

12 cess of heali~q., but still can have drainage and fluid. 

13 Then you have the pins. that are going through the le 

14 on both sides, and since they are open wounds, .they have to 

15 be cleaned and usually.you clean them with peroxide and put 

16 an antibiotic ointment on them. That keeps them from gettin 

17 infected. 

18 Q When did you. next see Greg after h.e was dis-

19 charged? 

20 

21 

22 

23 

24 

25 

him 

took 

the 

A · He was discharged the 24th. of May, and I saw 

about ten days later in the office. At that time, we 

the sutures out, and the wound looked fine. 

Q What su-tures did you take out? 

A s.utures from the origina~ surgery where we pu 

skin edges back together to cover the bone. 
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A 
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A 

Q 

A 

June •. 

Q 

How did Greq tolerate that procedure? 

Takinq the stitches out? 

Um-hum. 

Fine. 

When did you see him again? 

63 

Approximately two weeks later on the 18th of 

How was he doinq then? 

A Thinqs looked reas9nably qood. He started 

qettinq·a little skin irrit~tion around the pins, and we had 

to put a little novocaine in, open the skin edqes, so if 

there was any s.kin infection it would drain out. 

The x-rays at that time. we were happy with the way 

the fracture looked. 

Q How did Y.OU-- Greg tolerate the procedure of 

6 draining the pin holes? 

A He did fine. 

Q When did you see him next? 

A Another two weeks on the 2nd of July, and the 

wounds looked fine then. We w.ere still concerned about the 

pins., but they s-eemed to be holding their own. 

Q How was the foot doing then? 

A Well, he was starting to get same return of 

function to the tendons that lift the foot up and lift the 

toes up. 
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Q Was there any visible signs of swelling or 

anything at the wound? 

leg. 

A 

Q 

A 

He had a si~ificant amount of swelling of th 

What was causing that, do you know? 

Well, probably a compilation .. of· things. Th 

wound- the damage itself that comes from the injury always 

tears small veins. Veins are what take blood back from the 

foot back to the heart, so part of the return circulation 

system had been damaged so it was probably not as efficient. 

Plus, the other factor that returns blood or fluid from the 

foot is active use of muscles and activity. Since he was no 

back to full no~al activity, he was not pumping the blood 

and fluid back out of the foot and all, and he was probably 

letting the leg and all come down at times. 

Q 

A 

When.did you see Greg again after that? 

We saw him on the 18th of July. 

18 Q How was he doing th.en? 

19 A We needed to push him a bit in t~s to use 

20 the leg and foot. The more you actually use the structures, 

21 the more stimulus the.t:e is to heal. . It strengthens the heal 

~ ing going on; speeds it up. I'm sure he was having enough 

23 pain with it that he was.n 't real anxious to put his foot on 

24 the ground • 

25 Did you s.ee..him again after that? 
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·A We saw him on the 30th of July. At that time 

it looked like we had gone as far as we could .. with the ~off.~ 

mann's device. He was getting local infection around the 

pins which happens almost all the time. These pins almost 

always get infected, so you then have to take them out and 

go to a cast. 

Q Would you explain to us the procedure to re-

move the Hoffmann's device? 

A You have to then put them to sleep, cut the 

pins off flush to the skin on one side, cleaning the ends 

of the pins and skin and drill them out in reverse fashion. 

Q What kind of drill do you use to do that? 

A Hand drill. 

Q How did Greq tolerate that procedure? 

A He did fine • 

Q How lonq was Greq in the hospital when you re-

moved the Hoffmann's device? 

A I believe he was in about two days. 

Q Was it necessary to stabilize the leg after 

you J:emoved the Hoffmann's device? 

A We put a cast on it. 

Q What kind of cast did you put on it? 

A What .we call a short-leg walking cast that 

goes from the knee down to include the foot and ankle. 

a Why did you~have to put a cast on the leg? 
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1 A Well, the fracture was healing, but it was 

2 certainly far fran mature, so you needed some type of extern 

3 support to keep the fracture in alignment while healing. 

4 Q Bow long did that cast actually remain on 

5 Greg's leg, do you recall? 

8 A Probably another two or three months. We too 
,. . 

7 that cast· off the lOth of September and rex-rayed it, and 

8 put him in another cast which was taken off the lOth of Octo 

9 ber,- and it was left off. 

10 Q Have you continued to follow Greq? 

11 A I have. 

12 Q What was your directions- recommendations 

13 when the cast was removed on October lOth? ·. 

14 A Well, at that time, you go to work on.getti~g 

16 your motion back. It had been in tne cast for a while; the 
... 

18 joints are stiff. You. get tnem loosened up, you get the mus 

17 cle·strength up, and then if there is any residual wound 

18 c:are to be done you do th~t. 

19 Q Now:, with respect to the injury that Greq 

20 received, currentl~ what particular problem is he facing wit 

21 respect to that injury? 

22 A Well, ~e po±ential problems that we are watc -

23 ing alonq is the circulation which came back. Stabilizinq 

24 the fracture has not been a problem. The next problem was 
i-

25 ;the nerve, and that has all but returned to normal. The 
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~ functions of the tendons and muscles have come back. The. 

other problem that you have to worry about is any infection 

at the fracture site which ·by all appearances have had no 

trouble with. The bone has healed we~l; no suggestion that 
c 

there is any tinde~lyinq infection. occasionally something 

like.that will pop up at a later date. 

The i~st problem that you have to consider besides 

rebuilding the muscle tone and motion is sometimes a fracture 

like this in a youngster can stimulate-- either retard or 

stimulate growt:h, and in Greg•s case it stimulated the growth 

so that that leg. ·grew longer than his opposite leg •.. 

... ··.:. . :. ·.:Q' ) ···.How much·· longer is Greg's left leg than his 

right leg? 

A Well, the first time that we measured it by 

x-ray, it was one and·.a half centimeters which is about 5/8 

of an inch. 

Q· Row much now, do you know? 

A The last x-ray that we took ~d it down to 1. 

centimeters which. is just under a half of an inch. 

Q What will have to be done to cor~ect that pro 

blem? 

MR. ROSENBERGER: If Your Honor please, that 

question is leadLng and suggests an answer, number 

one; and the Doctor doesn•t say that he has to have 

any. He would have to lay a foundation for that. 
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1 THE COURT: Sustained. Lay your proper found 

2 tion, Mr. Cranwell. 

3 BY MR. CRANWELL: 

4 Q Dr. Hopkins, will it be necessary to correct 

5 that problem? 

8 A It sometimes is necessary if tne discrepancy 

7 is so-

8 MR. ROSENBERGER: If Your Honor ~lease, I ob-

9 ject to any· further testimony. ·He just says some-

10 times1 he can't say what the-- with reasonable medi-

11 cal certainty he has to do· anything about it. 

12 THE COURT: Rephrase your question. 

13 BY MR. CRANWELL: 

. 
14 Q Dr. Hopkins, based on reasonable medical cer-

15 tainty, can you tell us whether or not anythinq"will have 

16 to be done to correct the re;ngth discrepancy of Greg • s leg? 

17 A ' J:f you have a leq length discrepancy in the 

18 vicinity of 3/8 •·s to 1/2 of an inch or more, your various 

19 options would include th.e lift on the shoe. 

20 MR. ROSENBERGER: If Your Honor, please. I 

21 object. He has not said--

22 !rHE COURT: . He has just said if you have u 

23 to a half incli and he has s±ated that this young man 

24 · has .a half inch--

25 MR. ROSENBERGER: Less than 1/2 of an inch. 
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THE COURT: You said right at a half an inch, 

didn't you? 

THE WITNESS: Right now at the present time 

it's is just under a half inch. 

THE COURT: But he said--

THE WITNESS: When we first started measuring 

it, it was more than half an inch, and now it's less 

than half an inch and that's all within the range--

those measurements are not so .precise, so I think 

it is approximately a half inch. 

THE COURT: With it being a half inch, would 

you say there would be a reason to take further step ? 

THE WITNESS: Usually if somebody had a dis-

crepancy of a half inch, there is enough tilt that 

creates a problem and we usually recommend doing som -

thing about that •. 
•t i 

BY MR. CRANWELL: 

Q What are the options? 

A ~our options include using the lift on the 

short side. 

MR. ROSENBERGER: Excuse me, Doctor. My ob-

jection, Judge, is he must say with a reasonable med·-

cal certainty what he needs to do. 

THE COURT: That's what he's saying now. 

MR. ROSENBERGER: No, he said options. 
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MR. CRANWELL: Judge, he has already indicq.te 

that with reasonable medical--

THE COURT: He has indicated that it comes 

within the range of something ought to be done. 

Now, I believe you are stating, Doctor, that 

there are several things you can do, is that correct. 

THE WITNESS : ·Right. 

MR. ROSENBERGER: Which is necessary is my 

point. Can he say whicH is necessary? 

THE COURT: He says something is necessary 

and you can do something. 

THE WITNESS: I can tell you ~t I would 

recommend. 

MR. ROSENBERGER: We respectfully object. 

THE COOR'r : Overruled. 

THE WITNESS: The options would include a 

lift to make the otner side equal or in a youngster 

who still is growing, you have the potential of stop 

ping the growth on the long side with a prescribed 

time period ahead of time. If they were to stop the 

growth of the tibia and f.ibula approximately a year 

and a half before its growth is complete, that would 

allow the opposite side to catch up. So that means. 

the opposite leg would be equal and there would be 

no tilt, and you wouldn't have the problems associat d 

with it. 
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BY MR. CRAN'WELL: 

Q What procedure would you recommend for Greg? 

A If his discrepancy drops to a quarter of an 

inch or less, I would not recommend doing anything except a 

lift in his shoe. 

If the discrepancy stayed within a half inch, I woul 

recommend the operation to equalize the legs at the proper 

time period. 

Q Now, you are still following Greg, aren't you? 

A Y~s, sir. 

Q Now., based on reasonable medical certainty, 

have you fo~ulated an opinion as to the pe~nency of Greg's 

injury? 

A The leg discrepancy or the injury? 

Q The whole thing; the injury itself. 

A Well, the injury itself has done an amazingly 

well recovery. We have been extJ:·emely pleased with how the 

leg has came out, but he does have some problems with it. 

Primarily in ~e for.m of loss. of motion, some stiffness in 

the ankle joint,. some loss of muscle mass in the strength in 

the leg, tendons going to the foot and toes •. 

Q What does. that mean? The fact as far as Greg 

is concerned? 

A It means that he's not going to have a com-

pletely normal l~q on that s.ide as compared with the other 
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1 side had he not been injured. 

2 Q Can you put a percentage on the disability 

3 of Greg's left leg? 

4 A To put a number on it, you are left with thin s 

5 like strength and motion and it is a ·relatively iMprecise 

8 system, but if ~ou wanted a number it would be approximately 

7 five percent per.manent partial disability of that leq. 

8 MR. CRANWELL: Dr. Hopkins, I believe you can 

9 answer any questions Mr. Rosenberger has. 

10' 

11 CROSS EXAMINATION 

12 B~ OSENBERGER: 

You hav.e some x-rays showing of 
\ 

14 this bone e time of the f~acture. Do have any x-ra s 

15 showinq now 

16 A 

17 Q see those·. to see what 

18 a. good job you 

20 Mr. 

21 MR. wrong with that. He 

22 said good results. 

23 CRANWELL: I can 

24 that. Lawyers are 

25 testify·. 
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THE COURT: Gentlemen, gentlemen. 

to have any more of this. Just 

• Rosenberger; 

state it 

MR. apologize. I 

8 thought I was 

7 BY MR. ROSENBERGER: 

,7 

a 

s 

how it 

you 

Q out us see 

(Witness proceeds with request.) 

Q You don't have any photograph of 

A No. 

Q Is that the b~q bone that looked so badly? 

A Yes. 

Q What is this little thinq coming down here? 

A That's the little bone. 

Do all of ·thos.e show good solid healing? 

They do. 

Q 

A 

Q This side view shows good solid healing, too? 

A. Om-hum. 

Now, let's go back. You were 

the hospital or the day re-

duced that 

leq? 

of the 

A 
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Q Is that c 

Correct. 

Q I believe he came in on the 12th of May, and 

then you discharged him on the 24th.? So, he was in there 

12 days? 

·A Y~s,. sir. 

Q Now, will you look at your notes for July 2nd, 

the lacerations· looked fine, did they not? 

A 

Q 

July? 

·A 

before that 

Yes, sir. 

And did you start a partial weight bearing in 

We did. He was· using touchdown ~eight bearin 

partial weight bearing at that time. 

Q Then this terrible thing that looked so badly, 

what effect does that have on-- how does that help him? 

A · What it does is it enables you to hold the 

fracture in place, stable; . without having any hardware 

acros·s tlle fracture site or without the wo.unds themselves bei g 

covered up with plaster. 

Q And the ~dvantage of having the area open is 

so you can keep it clean and keep the infection down? 

A Yes. 

Q '!'hat air. helps it. heal? 

A R~ght. 

Q s.o, then on A~gus.t 29, 1980, less than six 
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months, he was walking without too much trouble; August 29? 

A Um-hum7 at that time he was walking very 

0 Then on September 10, 1980, you took the 

cast off and put on a short one? 

A He was in a short cast from the beginning. 

Q I see. And then on October 10, you took 

all casts off? 

A Correct. 

0 And clinically, the fracture felt solid to you. 

A It did. 

Q And how was the alignment? 

A Fine. 

Q On October 2Q, '81,-- I!m jumping over there; 

I just want to see something.-- what about October 20? How 

was he walking then? 

A H.e had a mild limp at that point. His frac-

ture was clinically solid; x-rays. looked good. He had ceca-

a . sional drainage from the proximal pin noles but nothing to 

s suggest any infection at the frac.ture site itself. 

Q And at that time, October 2Q, '81, you esti-

mated the overgrowtn of the limb to be about a half inch.? 

A Cor.rect. 

0 Now, then in April of 1 82, did you not say 

that he had full flexion and extension of his knee April 6, 

'82? 
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A By April of this year, he had regained full 

motion of his knee and lacked about ten percent of full 

motion of his·- or ten degrees of full motion of his ankle. 

Q 

A 

Q 

At that time, he had no pain and no drainage? 

Right. 

Now, Doctor, you·saw him on July 8, 1982, 

didn't you? 

A Correct. 

Q At that time, did you express an opinion as t 

the overgrowth of the left l~? 

A W.ell, we have been repeating-- there is an 

x-ray study called a scangram which takes a x-r·ay with. a 

ruler beside it whicn is. a more precise measurement, and 

we we~e repeating these at six month intervals and between 

the one taken back in January and the one now, that leq dis­

crepancy. decreas.ed which is a good s~gn •. 

Q And you have no reason to. believe that it · 

won't continue to decrease do you? 

A That's a somewhat unpredictable thing to pre-

diet. 

Q Well, now look at your notes and tell me if 

~ you didn't say that on July 8, it was less than half an inch 

.23 

24 

A 

Q 

Correct. 

And didn't you say that it looked like you 

25 may avoid any· surgical treatment? 

63 
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A If it continues to decrease, we will be able 

to avoid growth graph. 

Q Well, will you read me exactly how you wrote 

it? 

A That looks okay; perhaps then we can avoid the 

prosthesis. 

Q What does that involve? 

A What you have to do is these lines that are 

about a half inch below the top of. the bone are growth cen-

ters. You cauterize t~is part of the bone that has active 

cells and that's how. the bone grows longer. There is one 

at both ends. We know. from past experience that at this pro 

ximal qrowth. center, you qet about a quarter of an inch of· 

long bone growth. per year. So if w.e had to make up a half 

of an inch or 3/8 • s of an inch, what w.e would wa_nt to do is 

stop this growt~ a year and ~ half to two years prior to 

7~ this qrowth being. complete. What you do is qo in and cut 

el this, take a plug out, take a currette and destroy enough 

91 cells so that the growth will stop and turn the plug around 

and put it back in in the w.ronq direction~ What you do is 

you make a solid bone out of this. wi th.out allowing for furth r 

qrowtli. 

0 How many more years. of qrowth does he have? 

A Usually for b9ys the rouqh age is 15 years, 

9 months. 
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1 .0 
/lA~~£.[ 

That's not a major s~~dto~~ is it? 

2 A Well, yes •. It's pretty significant. 

3 Q Basically what you see now is you have the 

4 option of a shoe lift? 

5 .A Um-hum. 

6 Q And you can't say that you are going to need 

7 surgery? 

8 A If we drop down to a quarter of an inch, 1 

9 would not recommend going through the risk and the potential 

10 complications of surgery. 

11 Q Well, three and a half years more of growth, 

12 don't you anticipate that there will be no--

13 THE COURT: You must ask your questions in 

14 the same manner that he asks his. 

15 MR. CRANWELL: Reasonable medical certainty. 

16 BY MR. ROSENBERGER: 

17 Q Y~s, with reasonable medical certainty. 

18 A That remains a relatively unpredictable type 

1g of thing. Growth.. is: too unpredictable to be able to say 

20 even with a reasonable medical certainty that it will go 

21 ahead and corr.ect itself. 

22 
Q otherwise stated, Doctor, you cannot state 

23 · that he's going to need that surgery? 

24 A -We are sitting. on the fence now and it would 

25 requ~re further x-rays. It would probably take another year 
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to a year and a half to be able to deter.mine what's going to 

happen. 

Q But the trend now looks like. !you will not have 

to--

A It is encouraging to find 9 the discrepancy de-

creasing. 

Q Doctor, he does not show any limp now, does 

he? 

A He has a minimal l~p. 

Q Doctor, as of July 5th, I believe that's when 

you deter.mined that he had five percent partial permanent 

disability? 

A R~qht. 

Q Then that means he was having 95 percent re-

covery from this bad fracture? 

MR. CRANWELL: Your Honor, Mr. Rosenberger 

knows that '.s an ·improper ques.tion. 

. THE COURT: Sustained. 

BY MR. ROSENBERGER: 

Q If he had a perfect recovery, what would be 

his recovery? 

A If he had a perfect recovery, then there woul 

be no discrepancies, full return of muscle use, full return 

of ankle motion as well. 

Q Percentage wise? 
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A One hundred percent recovery. 

Q And now you say he has a five percent--

MR. CRANWELL: Your Honor, now Mr. Rosenberge 

is persisting on this. He knows the difference be­

tween a five percent pe~anent disability·and a 95 

percent recovery rate. 

me. 

MR. ROSENBERGER: I don't know any such thing. 

THE COUR'.r: The court knows it. 

MR. ROSENBERGER: Judge, you are way ahead of 

.THE COURT: I think· you are entitled to do 

it in the· proper manner. Let's ask the Doctor this. 

Doctor, state for the jury and for Mr. Rosenberger 

just what this young man's situation is today. 

THE WITNESS: Th.is· young man's situation-­

MR. ROSENBERGER: You mean in percentag~? 

THE COURT: Percent~ge? 

MR. ROSENBERGER: That's what I'm talking abo t. 

THE W·ITNESS: He had a very excellent recove 

from a verv difficult. injury and has regained an ove 

whelming majority of the function of that leg. 

MR. ROSENBE.RGER: Thank you very much. 

THE COURT: Any furthers 

Yes, further 

state my 
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objection again to Mr. Rosenberger's 

REDIRECT EXAMINATION 

BY MR. 

Q Rosenberger 

compl:e:te· .recov.ecy 

recove~, is. that 

would dete 

A 

tion of re·covery versus 

They are two 

0 the scarring? 

away in say he had a 

Yes. He has. some very 

0 Will that ever go away? 

that as 100 percent 

The ques 

disability rating. 

that have to go 

percent recove ? 

scarring on 

e[·I1'-----A---N-o-·~-----------------~ 
7 0 Now, Mr. Rosenberger asked you about October 

8 20, 1981, that you said he was walking nicely, is that correc ? 

9 A Yes. 

Q And then you said there was still a minimal 

limp, is that correct? 

A Right. 

Q Is that true today? 

A He still has a real minor limp if· you look at 

him very very closely. If you just watch him walking down t e 
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hall and you are not paying attention to it, he appears to 

walk very much no.anal. 

Q He can tell it though, can't he? 

A Oh, yes. 

Q Now, you said in April of 1982 that by that 

time he had full flexion of his knee. That was your respons 

to one of Mr·. Rosenberger's questions? 

~ Right. 

Q Do I take that to mean that between May 12, 

1980, and April of 1982, that he hadn't regained full use of 

his knee? 

A That's-- I don•~ think I made mention of it 

13 in previous notes,. but he was making progress all the way 

14 alonq tne line in ter.ms of regaining his motion. 

15 Q But by April of this year, he had ~eqained fu 1 

16 use· of his- knee? 

17 A Full motion in the knee. 

18 Q That means he can bend it? 

19 A Bend it as far as he. use to and straighten it 

20 out the full way. 

21 

22 

23 

24 

25 

Q - But he was ten pe_rcent restricted on the ankl 

ten degrees? 

R~qht. 

have 

G9 
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the father being at the scene? How is that going 

didn't see it happen. 

THE COURT: He didn't see 

MR. CRANWELL : No , he t happen. 

I don't see any r ason to bring 

it up. 

MR. I'm to bring it in. 

I just think in the that someone 

might say he was at the 

Judge, I what her marital statu 

is. 

her about her marital 

status and she she's 

• ROSENBERGER: that's going to 

bring up-

MR. CRANWELL: You just said you n 't object 

now you say you do. You can't have it bo 

(The Court, counsel, and jury returned 

after which the following proceedings were 

THE COURT: call your next witness. 

MR. CRANWELL: Trooper Beamon. 

MR. ROSENBERGER: If Your Honor please, my ob-

jection stands as to this type of testimony. 

THE COURT : Okay • 
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The witness, TROOPER D. P. BEAMON, having firs 

been duly sworn, testifies as follows: 

DIRECT EXAMINATION 

BY MR. CRANWELL: 

ment of 

Q 

A 

Q 

A 

Q 

State 

A 

Q 

A 

Q 

A 

Q 

Would you state your full name please? 

Trooper D~ P. Beamon. 

Give us your address? 

Route 2, Appomattox. 

How long. have you been employed by the Depart-

Police? 

I have been employed since 1973, sir. 

Were you employed on May 12, 1980? 

I was, sir. 

Were you stationed in Appomattox county? 

Yes, sir. 

And on t~e morning of May 12, 1980, did you 

18 have occasion to investigate an accident on Route 460? 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

25 dent occurred? 

I did, sir. 

Okay. Tell us what time you received the call. 

I received the .call approximately 7:55, sir. 

Did you proceed directly to the scene? 

I did, sir. 

can you tell us approximate·ly where this acci-
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A The accident occurred approximately 5 and 7/10 s 

miles west of Appomattox on Route 460 in Appomattox County, 

sir. 

0 What type of locality is that? 

A Open country type. 

0 Would you describe Route 460 for us at that 

point? 

A Yes, sir. At that location is a four-lane 

highway7 two lanes going east, two lanes going west, sir. 

Q What's the grade? 

A Grade is slight downhill grade. 

Q Is there a median strip out there that divides 

it? 

A Yes, sir. 

0 What was the weather condition on that morning 

A Clear and dry. 

0 What is the visibility there in the westbound 

1 lane on Route 460? 

j 
1 , feet? 

A 

0 

A 

Q 

A 

Q 

Approximately 4/lO's of a mile. 

Could you relate that to feet to us? How many 

Approximately 1200 feet. 

What was the condition of the road out there1 

It was dry, sir •. 

Could you describe the scene for us when you 
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1 arrived out there? 

2 A Yes, sir. When I arrived at the location, I 

3 found two vehicles involved in the accident. 

4 

5 

Q 

A 

What were those vehicles? 

Vehicle tl was a 1973 Ford school bus. Vehi-

a cle i2 was a '71 Mack tractor-trailer pulling a 1974 Dorsey 

7 trailer loaded with wood chips. 

8 

9 

10 

11 

12 

13 

14 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

Who was driving the school bus? 

Mrs.- B~tty Jane Brown. 

Who was driving the tractor-trailer? 

A Mr. Gordon Wayne Wallen. 

MR. CRANNELL: Your Honor, we are going to 

offer this as Plaintiff's Exhibit 7. 

{Photograph marked Plaintiff's Exhibit No. 7.} 

BY MR. CRANWELL: 

Q Officer, I'm qoinq to show you a photograph 

and ask you if that photograph reasonably depicts the scene 

as it was on the·.morni~g of May 12, 1980? 

A Y~s, sir. I took this photograph. 

Q 

A 

Can you tell us. what it shows? 

Yes, sir. It shows--

THE COURT: Trooper,, speak up so this lady 

can hear you. 

A Th.e picture sh.ows. the school bus and the trac 

tor-~ailer and other various. cars that had stopped to assis 
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in taking care of the injured persons parked here. This also 

shows some dirt impression marks in the right-hand or the 

·driving lane. 

Q Now, officer, were you able to dete~ine the 

point of impact of the school bus? 

A Yes, s;r. The point of impact was right in 

the center of the highway. .. Where the school bus had stopped 

this came from the impact of the two vehicles. The fifth 

wheel of the trailer was sheared off, and the trailer pushed 

up against tne cab and the cab was pushed down. 

Q What created those marks in the road? 

A When the impact o~c:urred, the fifth wheel 

of the trailer broke off and the wheel slammed up between 

the cab of the truck which pressed the truck down to the 

highway. This came off of. the truck. 

Q . Yo-u can have a seat back on the witness stand. 

Officer, did you measure the distance between the 

point of impact and where the school bus came to rest? 

A Yes, sir. 

Q i'Ihat was that .distanc·e? 

A Approximately 194 feet. 

Q Did you measure the distance from the point 

of impact where the tractor-trai.ler came to rest? 

A I did. 

Q Where did they both come to rest? 



90 

1 A Vehicle tl, the school bus, came ~o rest on 

2 the right shoulder-- the east shoulder; actually in the littl 

3 small ditch, drainage ditch. Vehicle j2, which is the tracto -

4 trailer, came to rest on the right shoulder. The tractor of 

5 the rig went up an embankment and turned sideways ·and came 

8 to rest on the right shoulder. 

7 Q Were they in the ditch? 

8 

9 

10 

A 

Q 

A· 

Yes, sir. 

Was there any damage to the <:\itch? 

I believe there was some damage to the bank 

11 adjacent to it; .soil, gr.avel, grass. 

12 MR. CRANWE~·:.·· :: .. Plal·n:tiff"' s ... EXllibit s:.,. Your 

13 Honor. 

14 (Photograph. marked Pla·intiff 's Exhibit No. 8.) 

15 . BY MR. CRANWELL: 

18 Q Trooper Beamon, does that photograph show the 

17 damaqe to the bank and ditch you are talking about? 

18 A It does. 

19 Q Did you take that photograph? 

20 A 

21 photographs. 

22 

23 

0 

A 

I assisted Trooper Stout. He and I took these 

And that picture is a photograph of what? 

It shows the tractor-trailer that was in-

24 valved in the accident with the school bus. after the impact. 

25 0 Trooper, what portion of th.e tractor-trailer 

~5 
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was damaged? 

A The portion that was damaged was the front of 

the tractor-trailer on the initial impact. The back of the 

tractor was damaged when the trailer went into it. The 

trailer itself was damaged. The windshield was knocked out. 

a The damage to the tractor started mainly from the left driver's 

1 side of the vehicle. If you went over-- four feet, nine inch s 

8 over from the left-hand side almost in the center of the 

9 tractor-trailer or the center of the tractor itself. 

a 

1 

2 

MR. CRANWELL: Your Honor, I'm going to show 

you ~ series of four photographs. 

THE COURT: Plaintiff's Exhibit No. 9, No. 10, 

No. 11, .and No. 12. 

(Phot~gra·phs marked Plaintiff's Exhibit. No. 9, 

No. 10, No. 11, No. 12.) 

8 BY MR. CRANWELL: 

0 Trooper, I'll ask you if you will identify 

those photographs. Do they reas~nably depict the tractor­

trailer Mr. Wallen was d~iving on May 12, 1980? 

A Ye~, sir. 

Q What do they show? 

A It shows the damage to the tractor-trailer. 

The front bumper, windshield, the location after ~pact, the 

location of both vehicles. 

0 Trooper, what portion of the school bus was 

,6 
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damaged? 

A Th~ damage started almost in the center of the 

exit door in the back of the school bus. The left-hand side 

including the bumper, top left portion of the back-- half 

of the back and frame of the vehicle, sir. 

Q Was the damage confined· mainly to the left-hand 

side of the bus? 

A Yes, sir. 

8 

7 

8 

9 MR. CRANWELL: Judge, I •m going to offer again 

10 a series of photographs for Plaintiff's Exhib~t ~3 

11 through 17. 

12 THE COURT: All right. 

13 (Photographs marked Plaintiff's Exhibits 13 

14 through 17.1 

15 BY MR. CRANWELL: 

16 Q ~gain, I want to show you a series of photo-

17 graphs, Exhibits 13 through 17, and ask you what they show? 

18 A They show the damage to the school bus • 

19 

20 bus? 

21 

22. 

Q 

A 

Q 

Did Y-OU take some measurements of the school 

I did, sir. 

Can you tell us the-- what happened to tne . 

23 · left side of the bus? 

24 A Y~s,·sir. A school bus is. nor.mally approxi-

25 mately 27 feet lo~g. Upon impact, the left side of the schoo 
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bus was recessed app~oximately four feet ten inches when I 

arrived. The back was totally destroyed; the frame was bent. 

Q I'm going to show you Plaintiff's Exhibit 18 

and ask you if you will tell us what. that is? 

{Photograph marked Plaintiff's Exhibit No. 18. 

A Yes, s.ir. This shows the inside of the school 

bus. 

Q Now, from your investigation, were you able to 

dete~ine what seat you~g Greg Allen was sitting in on that 

school bus-. 

MR. ABBITT: If it please the Court, we objec 

to any information that someone. else might have told 

him. 

THE COORIJ:!: I .think you should limit it as to 

what he found himself. 

BY MR. CRANWELL: 

Q You say the photograph shows the damage to th 

inte~ior of the bus? 

A Y~s, sir. 

Q D.id you have occasion to s-ee Greg Allen at 

the scene of the accident? 

A Y.es, sir. 

Q Where was he when you saw him? 

A When I saw Greg, he was. on the bank above the 

school bus. Re was. in a prone position. 
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94 

could you describe his appearance for us? 

Greg was as I say laying down prone. He had 

3 a piece of gauze or what appeared to be gauze in his mouth. 

4 His-- I believe it was his left leg was v.ery badly distorted. 

5. Q What do yc:;>u mean .it was distorted? 

a A It was not in a natural shape. It was turned 

7 almost directly anqled out. He had a very·bad cut on his left 

a aJ:m. A bone showing from the cut. He was somewhat bloody. 

9 and very shakey. 

10 

11 

Q 

A 

Did you talk with Greg? 

Just for an instant. I spoke to him. He 

12 spoke back and ·I ·wentl .. on to assist some of the other children 

13 .that were injured. 

14 MR. ROSENBERGER: Could you speak up, please? 

15 THE WITNESS: Yes, sir. I'm sorry. 

16 BY MR. CRANWELL: 

17 Q 

11J arrived? 

19 A 

20 yes, sir. 

21 

22 

23 the bus·. 

Q 

A 

Was the rescue squ~d at the sc·ene when you 

~hey were beginning to arrive at the scene; 

Did the rescue squad treat Greg at the scene? 

I'm unaware which one took him. I was inside 

24 Q Trooper, based on your investigation, would 

25 you say that tne impact.betwsen the bus and the tractor-trail r 



I 

I, 
95 

was a moderate impact or severe impact? 

MR. ABBITT: Your Honor, if it please the 

Court, we object to that. I don't think he's in a 

position to say what-- he has told what he has found. 

MR. ROSENBERGER: The photographs show the re-

sul ts of the impact. 

THE COURT: I think that he got the message 

across. I think the law is that he can testify as 

to what he found and not draw any conclusions. 

MR. CRANWELL: Your Honor, I don't have any 

more questions for him.· 

~ IW.---------------T-HE ___ c_o_u.a __ T_: __ A_l_l __ r_i_g_h_t_. ____________________ -; 

~ MR. ABBITT: May it please the Court, we 

4 have any cross examination at this time, but 

I want to excuse him pending 

8 COURT: All right. 

Yes, 

. THE other witness. When do 

you want to put on out of order? 

motion absence 

This was r they were asking 

in chambers •. 

MR. CRANWELL: Your Honor, 

BO 
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22 

23 

24 

25 

Whenever he wants to put her on 

MR. now. But, Judge, 

I would like 

All 

the jury room. 

(The jury left the courtroom, 

following proceedings were had.) 

gentlemen. 

MR. ROSENBERGER: If Your Honor please, the 

Defendants, by counsel, move the court for· a mistrial 

because of the prejudicial evidence introduced on 

behalf of the Plaintiff going into the evecy detail 

of the damage to the vehicles involved and showing 

not one, but in one case four photographs of the 

tractor-trailer, five photographs of the school bus, 

when we have admitted liability for causing a colli­

sion. And w:e have admitted that the yound man suf­

fered a severe comminuted compou~d fracture of the 

left leq. This is all immaterial and prejudicial 

and so calculated to push up the damages. 

MR. CRANWELL: Your Honor, might I respond to 

that? 

THE COURT: Yes. 

MR. CRANWELL: May I say most humbly to the 
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Court that any evidence that I put on is no.t. in this 

case or ever calculated to prejudice a jury. Now, 

·Your Honor, I have said to the Court and I would re­

spectfully state again under the Court that you heard 

Dr. Hopkins• test~o~y about the type of injury that • 

would be caused by a severe impact, and it would takel. 

a s~vere impact. Now, that all ,goes to the nature 

and extent of this man's injuries. The reason I put 

the photographs on was to show the damages to the 

truck, but it was no·t- I couldn ~ t put just one photo 

graph on because it was damage to a number of places, 

and those photographs show the extent of the damage 

to the truck to convey to the jury the severity of 

this impact. The same thing is true of the school 

bus. I showed a back view and side view, interior 

view of the school bus in order to show the severity 

of.· the impact in this case. 

AJ.so I asked the trooper to indicat.e the dis­

tance that the vehicles traveled after impact so 

that you could qet s.ome idea of the velocity when 

these vehicles came together. I assume that the 

jury could reasonably infer that when he hit that 

school bus and knocked it down the road 196 feet, th 

it was. a substantially severe impact. 

Your Honor, I have got to prove pain and suf-

.82 
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1 
fering, and I have got to prove serious injury that 

2 
occurred to this young man. It·is not my intention 

3 
to prejudice the jury, but they have got to know--

4 
they want to know how s·erious this young man • s in-

5 
juries were, and I dare say that if it had been a 

8 slight impact out there and if it had been a small 

7 
dent in the back end of that bus, I imagine that Mr. 

8 
Rosenbe~qer would certainly want to be putting that 

9 in to show the anxiety, the fear, ·the pain, the seri-

10 ,· 

ousness of the injury is all overplayed. 

11 Well, I'm not trying to do that. My purpose 

12 is to s·how, yes 1 this man had a. serious inj ury • The 

13 doctor has tes.tified that it would take a severe im-

14 pact, s·hock, to create this type of inj ~ry 1 and 1that' 

15 what I'm. trying to convey to the jury. I have never 

16 in a case nor in this case attempted to prejudice 

17 the jury. 

18 THE COURT.: I'm. going to allow it. Overruled. 

19 MR. ROSENBERGER: I respectfully object for 

20 the reasons stated, Your Honor, and I want to point 

21 out that most of the opening statements dealt with 

22 the details of the accident and not with the severe 

23 injury. 

24 THE COURT: Call the jury. 

25 The .Court allows this in becaus.e I think in 



1 

1 J 
I 

99 

this type case, where there has been an admission of 

liability, the Court-- our Court has held time and 

again·that it is perfectly right and proper for the 

Court to allow evidence to show the severity of im-

pact, the terrible trauma that the child Was bound 

to have experienc.ed in this terrible· wreck .. 

·(The jury returned to the.courtroom·after 

the following proceedings were had.) 

MR. CRANWELL: Your Honor, will 

call time. 

having firs 

been duly 

DIRECT EXAMINATION 

Q Would you state your name and give us your 

addrE;!ss·, pleas.e? 

A Betty R. Rotenhizer, Route 4, Appomattox. 

Q And are you employed? 

A Yes, sir. 

Q By whom are you employed? 

A Central Fidelity Bank, Lynchburg. 

Q How long have you been employed there? 

84 
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2 

3 

.4 

5 

a Virqinia. 

7 

A 

Q 

A 

Q 

A 

Q 

over five years. 

Did you work on May 12, 1980? 

Yes, sir. 

100 

Where is the bank that you work located? 

Chestnut Hill Branch, Fort Avenue, Lynchburg, 

To get from your house to work, what route do 

a you have to take? 

9 A I ~ake 613 where it goes into 460 into Lynch-

10 . burg. 

11 

12 

13 highway. 

Q 

A 

would you describe 460 for us? 

It's a four-lane highway; hard surface good 

14 Q Are you familiar with Route 460 at approxi-

15 mately 7 /lQ' s of· a mile east of Route 648? 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

Yes, sir. 

What t~e of the morning on May 12, 1980, did 

you leave. ·to go to work? 

morning? 

A 7 :·JQ .·a •. in.. 

'Q 

A 

Q 

A 

Q 

Wliat kind of vehicle were you driving? 

1972 Chevrolet Caprice. 

Do you recall approaching the school bus that 

Yes, sir. 

Where-was the. school bus when you first ob-
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served it? 

A It was in front of a tractor-trailer which wa 

in front of me. 

Q Which lane was it in? 

A In the right-hand lane. 

Q Which lane was the tractor-trailer in? 

A The right-hand lane. 

Q Which lane were you in? 

A Right-hand lane. 

Q Could you tell us was there anything unusual 

about the tractor-trailer? 

A When I rounded the curve, I noticed up ahead 

3 that the tractor-trailer lights, the caution lights, on eithe 

side of the cab were blinking on and off, and I could see 

the school bus beyond the tractor-trailer. 

Q What did you·. do then? 

A Seeing no other vehicles in the passing lane 

I slowed up watching for the tractor-trailer to pass the scho 1 

bus. When he did not make a move to do so, t~en I went into 

the passing lane and. approached both of them. I passed the 

tractor-trailer. My thought was to pull back into the right-

hand lane and get behind the school bus. Then I saw some 

children on the highway up ahead, and I thought that it would 

probably stop because <?f the sl~w speed. So, I stayed in th.e 

passing lane and proceeded to get ready to stop. 
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0 ·What happened then? 

A I saw the school bus brake lights come on and 

then shortly after I saw the red flashing lights on the back 

of the bus. By that time I had slowed til~ I was practically 

at a stop. I stopped in the passing lane right directly be­

hind the bus in the passing lane. We were both at a dead sto , 

and I was watching for the tractor-trailer to pull up on my 

right to stop also. But then I heard the motor of the tracto -

trailer as· . it approached and it made the adrenaline start pump 

10 inq because it didn't sound like. it was going to stop. Just 

11 about the time I realized that, it appeared to me out of the 

12 corner of my eye he was going to go between the front of my 

13 car and the bus, and it was hardly room for two people to 

14 stand in that distance. 

15 

18 

17 

18 

0 

A 

0 

A 

What happened then? 

The tractor-trailer hit th.e bus. in the rear. 

Could you describe the impact for us? 

Yes, sir. It appeared at that point in my 

19 mind's eye· that eveeything went in slow motion. I saw th-e 

20 tractor-trailer hit in the back end of the bus. The bus ap-

21 peared to rise up off the ground as did the tractor-trailer--

~ the tractor cab. 

23 I saw al~ the children through the glass being throw 

24 to the rear of the bus in a pile, so· to speak, and I saw thei 

2S anns and legs coming through the opening in the back where th 
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1 glass had been. I saw the broken glass flying. 

0 After the bus or after the tractor-trailer 

struck the bus, what happened? 

A What happened to the bus? 

0 Um-hum. 

e A It pushed it down the highway. It caved in 

.7 the back of the bus and at the same time it sort of shot it 

8, down the highway, and th.ey separated. Both of them still 

9, t~avelinq· :down the side of the highway. 

Q What did you do then? 

A I ·looked in my rear-view mirror to see if 

there was any traffic close behiD:d• I saw a car way in the 

distance, but there was nobody in there close so I pulled on 

to the median stripx· put on my caution lights. I believe I 

·opened my trunk to see if there was any flares. Finding 

that there weren't, I went up to ~he scene where the bus had 

come to rest. I saw Greg•s older brother carrying him away 

from the bus • 

Q Did you see Greg? 

A ~s. 

Q Would you describe Greg for us? 

A After I got to him? 

Q Um-hum. 

A His brother layed him in the grass, and I 

~~nt ... up ·to·. h~ and he was lying on the grass and he was cry in 
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out, "It hurts, it hurts. Somebody help me." And I got down 

beside him and held him because I could see that his left leg 

at some point between his knee and ankle was bent outward 

in practically a 90 degree angle, and I was·concerned that 

if he moved very much that he might lose the leg completely, 

and I was afraid of that and I didn't want him to see it. 

7 So I sat down beside him. He was trembling. He was covered 

8 with blood. I got some blood on me. 

9 He had a cut on his forehead which was bleeding. 

10 He was gritting h-is teeth. His face was verywhite. He kept 

11 crying out, "Why doesn • t somebody do something." He was thras -

12 inq around. 

13 I stayed there for about the next 20 to 25 minutes. 

14 I may have left for· a moment, but for the most part· I. was. 

15 right there. 

16 

17 

18 

19 you tell? 

20 

Q 

A 

Q 

A 

Did you spend most of the time with Greg? 

Yes, I did. 

·Now, you said he was trembling. . How could 

I held his. hand, and I had my hand 

21 of his. body, and I could see that he was trembling and shakin • 

22 Q How long was it before the rescue squad got 

23 there? 

24 A It seemed like an eternity, but I'm sure it 

25 couldn't have been longer than a ve~ few minutes. They were 
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on the scene before they actually came to him. I was with 

him 20 minutes before they began to work on him. 

Q Did the rescue s-quad administer sane treatmen 

to·Greg there? 

A Yes. 

Q What did they do? 

A They removed that portion of his pants that 

covered the wound and after looking at it they straightened 

it--

Q Were you present when this happened? 

A Yes. 

Q Did you see the leq? 

A Yes, I did. 

Q Could you describe what his leg looked like 

to us? 

A I had never seen ~nythinq quite like that. 

It appeared that it was severed except for maybe some muscle 
, 

or S·kin on the side that was holding it on. It was not bleed 

inq from that particular w.ound, but both edges of the wound 

from the top and the bottom were very dark, but there was no 

actual bleeding at that time, but I could see the bone had 

been severed •. 

. 0 What did the rescue squad do, do you recall? 

A They straightened the leg and put a support 

on it to hold it immobile. 

90 
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1 Q How did Greg react to this? 

2 A To being treated? 

3 Q Um-hum. 

4 A I f~el like· that he was just relieved that 

5 someone was going to help him. He. stopped crying out when 

8 they were working on him although you could still tell by the 

7 moans he was still in pain. He seemed to just more or less 
' 

8 relax and let them take over. 

9 MR· .. c·RANWELL: You answer any questions eithe 

10 of these two gentlemen may have for you. 

11 MR. ROSENBERGER: If Your Honor please, you 

12 understand, of course,. our objection to this ~pe of 

13 testimony remains •. _.-: Since· .it has been admitted, I 

14 would like to ask her two or three questions about 

15 her dr±Yi~q and the truck. 

16 

17 CROSS EXAMINATION 

18 

19 Mrs. Rotenhizer, 

20 fore that you hour when you 

21 passed the 

22 A 

23 Q then was going by 

24 your miles an hour? 

25 Yes, sir. I be1ieve that's 

91. 
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Yes, sir. 

3; Which one was it? 

4 A the last seat on side. 

sl Q recall what occupied? 

El A 

71 hand side. 

e last seat on the right 

8 Q Where t stop when you qot on the 

bus? 

A house. 

Q you pick up aomebody 

~~s, Lee. 

Q What was the next stop? 

A The next stop was the ·scene 

0 Tell us what happened. 

1 A Well, I had taken-- it was Monday morning and 

I had had a lonq weekend so I had decided to see if I could 

take a nap. After Lee got on the bus, I laid my head over 

and started to snooze. I knew the bus. had stopped to pick 

up Wayne. I felt it s.top. Then I. felt this crunch and I was 

thrown into the floor and the bus rolled on down the road a 

little ways. ~went out a couple of seconds or so and when I 

qot up--

Q Describe ~at happened when you felt tne 

crunch. 
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A I was thrust forward into the floor. I haven t 

felt it before and I haven't felt it since. It was indescrib -

ble. A push. 

0 

A 

What did you do then? 

All right. I got up out of the floor and I 

saw Lee and I hollered at h±m. He was looking wide-eyed, and 

I heard, "·Help me, brother, help me. My leg is broken. " 

Al~ right. I looked up to the front of the bq.s. Betty was 

trying to get the young kids off the bus. They -were all look­

ing back crying and I hollered and told them to get the hell 

off of the bus. So I started climbing over the seats and whe 

I did I ·fell. My head landed in the seat. I took and I got 

13 back on my feet and saw Greg was on the floor. He was con-

14 scious. 

15 

16 

Q 

A 

What did you do with Greg? 

I left him for a second and hollered for Pam. 

17 She didn • t respond, and I looked to s.ee if I cCJuld_ get between 

18 the seats, but I couldn't. So then, I took Greg and his leg 

19 was ma~gled. I could see that and it was twisted around back-

20 wards more th·an it should be. 

21 Q Buddy, I 1 m going to ask you to look at that 

22 picture and ask you if you can tell us what that picture is 

23 of? 

24 

25 

A 

Q 

That's a picture of Greg's seat. 

Do.es that picture reasonab~y depict how Greg's 
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seat looked on May 12, 1980, immediately after the accident? 

A Immediately after the accident, that's wha~ 

it looked like. 

Q How can you tell.that was Greq's seat? 

A Because the blood dripping on it. ·I was 

b~eeding real bad from the head; blood was dripping from me 

because I was looking at his leq bent over top of him. All 

right. He was also b~eedinq and right here with the little 

V was where his leg was caught. 

MR. CRANWELL: Your Honor, we are going to 

offer that as Plaintiff's Exhibit 19. 

THE COURT: All riqht. Plaintiff's Exhibit 

No. 19. 

{Photograph marked Plaintiff's Exhibit No. 19 ) 

BY MR. CRANWELL: 

Q Would you show the jury exactly where Greg • s 

leq was located? 

A R~ght here at the bottom part of the chair 

right here. His leg was caught right in this little V right 

here. Here's where he was sitting, here's where his leg was 

caught • 

. Q What did you do then, Buddy, after you got 

Greg? 

A Well, I took mY. hand and I pulled his leq 

out.· It was like messing with jello. No bone there to hold 
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his leg. I picked him up. His foot was just dangling under­

neath and I carried him off the bus. Bill Nolan was coming 

off the bus and I told him where Pam was, and he checked on 

her. I knew him because he worked on the rescue squad. 

I took Greg about five feet off the bus and laid him 

8 on the ground. There was people there helping us and I staye 

7 with him a couple minutes • 

8 Q How was Greg getting along then? 

9 ·A He was cryi~g and scared. He was saying all 

10 sorts of things like he was going to. die. One thing in parti 

11 cular he said that next month he was ·going to be ten years 

12 old, but it didn't look like he was going to make it. I told 

13 him he didn't have to worry about· that stuff because there wa 

14 a nurse there and people were there to help, and I told the 

15 man that stopped to go up the road-

16 Q Did Greq have any .other injuries other than 

17 his leg injury? 

18 A He. had cuts on his face and aJ:mS and they 

19 were bleeding, but they weren't as bad as his leg. The leg 

20 was the worse injury. 

21 Q How long was it before the rescue squad arriv d, 

~ do you recall? 

23 

24 

25 

A 

Q 

A 

I really don't know. 

Did the rescue squad take Greg to the hospita ? 

Y.~, sir. 
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that the school bus had been hit and 

didn't tell me at that chil-

dren were not. She just told me bus had 

had an accident. 

Q to s·ee Greg? 

A 

Q 

A in 

the ·Room at the hospital. 

What hospital? 

A Lynchburg General.· 

Q Could you describe Greg for us when you first 

saw him? 

A He was covered with blood. He had cuts on 

his face and ar.ms. I couldn't see-his leq. I could see 

that it was injured~ but it was bandaged up in some way _and 

I couldn't see how bad it was hurt. He had glass all over 

him, and he was cryinq that it hurt. 

Q What did they do with Greg? 

A They took him directly into the Emergency Room 

Q What did you do? 

A First, I went with him; just holding his hand. 

·As soon as I got in, they ushered me out. 

Q Did you have occasion to see Greg again that 

day? 
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1 A Yes, I did. 

2 Q When was the next time you saw him? 

3 A This was after Dr. Hopkins had seen him and 

4 told us how bad the leg was hurt: 

5 

8 

7 

8 

9 

Q 

A 

Q 

A 

Q 

Did Greg have surgery? 

Yes, he did. 

Did you see him after the . surgeey? 

Yes, I d.id. 

Where did you see him? 

10 A He was in post-operative or post-surgical 

11 which is· the room where they put the patients who need extra 

12 watching. They take them to this unit. 

13 Q Why did they let you in there? 

14 A Well, the first time they let me in was a 

15 regular-- so see then, after that he kept crying and they 

18 couldn't keep him quiet. They usually don't let the family 

17 into this area to stay with a patient. 

18 Q Can you describe Greg's physical appearance 

19 for us'l 

20 

21 

22 

23 

24 

25 

A Are you talking about after the surgery? 

Q um-hum, after the surgery •. 

A He was very pale. He had an I.V. hooked to 

nim and kept crying telling me that it hurt and he kept beg­

ging me not to leave. 

.Q Did you· stay with. him? 
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A Yes, I did. 

Q How long did you stay? 

A I stayed the rest of the night. 

Q How did Greq fair through the night? 

A He didn't sleep until finally about four o•c!o k 

in the morning. 

THE COURT: Is that the first night he was in 

there? 

THE WITNESS: This is the first night. He 

finally dozed off to sleep and slept about an hour 

at four o'clock the next morning. He cried all night 

long. 

BY MR. CRANWELL: 

Q 

A 

Q 

A 

Q 

done?· 

A 

Q 

Greg had some more surgery. didn.' t: he1 

Yes, he did. 

Who did that surgery? 

Dr. Hopkins. 

.Were you ·a·t the hospital the day. that· ·sur.qery wa 

Yes, I was. 

Do you recall how long that was after the 

initial admission to the hospital? 

A About two days, I think. 

Q Do ~ou recall how long he was in the operating 

room that day? 
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A No, I really don't. It seemed like that whole 

week time stood still. I have no idea how long anything took 

Q. 

A 

Q 

A 

Q 

Did you spend right much time at the hospital? 

Yes, I did. 

Did you see Greg after the surgery?· 

Yes,. I did. 

How did Greg seem to be taking all of this? 

8 Can you describe for us his mental state to us? 

9 

10 

11 

A 

Q 

A 

He was very anxious and he was very nervous • 

About what? 

About the whole condition. He didn't know 

12 whether-- I don't think the child knew whether he was going 

13 to get well at that point or not. He was hurting. He kept 

14 crying. He wanted me to rub his toes. All he wanted me to do 

15 was rub his toes and help him up in the bed. 

16 ~very time you walked away from him, he wanted you to 

17 come back and rub his toes. He said that makes them feel 

18 better. 

19 

20 

21 

22 

23 

24 

25 

Q Now, ~s this device attached to Greg's leg 

on the second surgery? . 

A 

Q 

Yes, it was. 

How long did he remain in the hospital after 

that was put in his leg, do you know? 

A About ten days, I bel~eve. 

Q could you describe what effectthat had on 
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1 Greq's activities while he was in the hospital? 

A Well, I don't know if that had it or the fact 

that his leg was all mangled up, but he couldn't get around 

very good. At first he couldn •·t get out of bed. We had to 

do everythinq for him. Gradually he had to be helped up. 

At first we had to do everythinq for him. We had to put him 

on the bedpan~ he couldn't go to the bathroan. He couldn't 
. 

do anythinq himself. 

Q How did he react to using the bedpan? 

A He didn't like it. 

Q Why? 

A It was an embarrassment to him. He had never 

3 been in a hospital before. This was something-- the only 

4 people that had. .eve:r·:seen him was family, and then all of a 

sudden this nine-year-old boy is exposed to nurses and doctor 

and he just-- his pride was hurt ~s well as his physical 

hurt. 

Q Were some photographs taken of Greg while he 

was in Lynchburg General? 

A Yes, they were • 

.. ! MR. CRANWELL: Your Honor, I offer those as 

Plaintiff's Exhibits 20 and 21. 

THE COURT: Twenty and twenty-one • 

. (Photograpns marked as Plaintiff's Exhibits 

No. 20 and No. 21.) 
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1 BY MR. CRANWELL: 

2 

3 

~. 

A 

What does that show, Mrs. Allen? 

It's a picture of Greg that was taken right 

4 after he came out of surgery when they put the Hoffmann's 

5 device in. 

8 Q I 1 11 show you the next photograph and ask you 

7 what that shows? 

8 A This picture here shows some of the cuts that 

9 were on his face and ar.m. 

10 Q Mrs. Allen, were you present the day that Greg 

11 was released from the hospital? 

12 

13 

A 

Q 

Yes, I was. 

Could you tell us how he got out of the hospi-

14 tal? 

15 A We got him up and got him dressed. We had 

16 to get tnese shorts that stretched because you never could 

17 get these pants over his cast. The orderly helped get him 

18 out of the bed and in a wheelchair. He learned how to get 

19 on his crutches and do a little bit of walking. 

20 

21 

22 

23 

24 

25 

Q Did he still have the Hoffmann's device on 

his leg? 

A Yes, he did. He was put in a wheel. chair and 

wheeled to the outside and with the orderly's help, we maneu­

vered him around and got him in the car. 

. 0 What was·-- were your instructions when you got 
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·1 him home? · 
\ 

A · First off, he was supposed to try to use his 

crutches as much as he could. My instructions primarily 

were to keep the area clean that was open. He had an open 

wound on his leg on. the side. I was to keep that ·clean 

with peroxide and a salve, I beLieve1 coat it after I cleaned 

it. I was to keep the p1ns clean. 

A Those were the ones from the Hoffmann's device1 

six holes· in eaCh side of the leq. I had to keep those clea 

and to try to keep it from.gett±ng .infected because the 

that stayed in the better. 

Q How did Greq fair when h~ got home? 

A Well, it was tough. at firs.t. 

Q Why? 

I ' 

A He couldn't maneuver the steps. He could go 

from room to room, but he couldn't go up the steps, so we 

had to carry· him up the s.teps. It was aw£ul trying to get 

him in a positio;n to sleep.. He had to sleep in almost one 
. . 

position because qf the device and the brace that was put on hi 

fo9t to hold it'fotward • 

. ~ Q What kind of brace d±d he have on his foot? 

A It was just a little metal one, and he had 

to sleep with tnat and wear it during the daytime. · Between 
' 

that and the pins and the ace bandage to keep it in place 
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1 many times it would rub h~s foot and he would complain about 

2 that. He would complain about the crutches and they would, 

3 you know, hit the pins and vibrate his ·leq that would go 

4 through to the bone. 

5 Q Let me ask you, how were his nor.ma~ activities 

a affected after he qot home? 

7 A Well, he really couldn't participate or any-

a thing in what he had been doinq. He couldn't do any-- you 

9 know, basically playing other than maybe play a game of cards 

10 watch television or something like that. He couldn't get 

11 ·outside much and play witn the other kids because he had to 

12 be cautious so he wouldn't reinjure the area. 

13 Q How about his body functions? Was he able to-

14 A He was. able to go to the bathroom. It was 

15 awful hard getting a bath- I don't know what word to use, 

16 but it was an experience getting a bath because we had to 

17 put him into the bathtub. I don't believe he took many baths 

18 with that in. Afte.r the cast was on, he got in the tub and 

1g hunq nis. leq up on the side of the tub. 

20 Q Well, how. lonq did that Hoffmann's device stay 

21 on? 

22 A ~hat stayed in from the 14th of May till the 

23 
31st of July, I believe. 

24 
Q Did Greg have to go back to the hospital to 

25 have the Hoffmann's device removed? 

., 
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A Yes, he did. 

Q What was done when the Hoffmann's device was 

removed? 

A In the hospital? 

Q Um-hum. 

A He had to go back into the surgery-- the whole 

surgical procedure he had to go through.· He was put to sleep 

and then went into the operating room. 

Q After that he was discharged from the hospital 

is that correct? 

A He spent another night there after that came 

out, and then he was discharged the next day. 

Q How about his leg at that point in time? 

A Well, when he was in the surgecy, they took 

'5 that out and put him in a·cast. 

8 Q What kind of cast ~id th·ey put him in? 

7 A A cast that came just below the knee to right 

a around the front of the toes. 

9 Q What instructions were you given for him at 

home? 

A With the cast? 

Q om-hum. 

A He was to try to learn to walk as much as he 

could; to put weigh:t on his cast. 

Q Did he stil1 have his crutches? 

1.04 
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A Well, he went back to his crutches. He had 

just about learned to maneuver around without the crutches, 

but he had to qo back to the crutches again. He was on the 

crutches until after school started because he had to start 

back to school and go on the bus. 

Q 

A 

Q 

A 

Still have that cast on his leg? 

Yes, he did. 

Did he have any problem with the cast? 

Yes. He had problems with it. It was hot 

10 weather. If anybody can recall, that was one of the hottest 

11 summers we had had. It itched. He had drainage from the pin 

12 holes and drainage where tne wound had not.healed. The cast 

13 had developed an odor that was very offensive. It was after 

14 school had started and it was especially offensive to the 

15 kids at school. 

18 

17 

Q 

A 

What happened at school? 

The children would make fun of him with the 

18 cider in his cast. 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Row did Greg react to that? 

He came home crying. 

What did you do about that? 

The first thing I could do- the easiest thing 

was· to contact the teacher. I sent her a letter that this 

was through no fault of Greq's that it had to be like this. 

I asked if she would talk to the kids I would appreciate it. 
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I talked to the doctor and got him to change it. 

Q Bow long did Greg's leg remain in a cast? 

A From the 31st of July, ! believe, until the 

lOth of October. 

Q How did that affect his nor.mal activities? 

A He was virtually at a standstill as far as 

doing anything, playing games and all. He was use to play-

inq and doing things that normal kids do as far as playing 

and activities. Be could-- you know, he got around, eat, 

slept, and things like that, but as far as being active he 

was not like other .kids. 

0 What about his body functions; tnings like 

that? 

14 A· Well, there again with the cast on he could 

5 use the bathroom and everything, but he still had trouhle ge 

a tinq a bath. If he got a bath it. was an ordeal. It was 

7 hard. We had to put his leg up on the rim of the tub becaus 

he couldn't get the cast wet, and then having to wash the 

toes. 

0 When Greg got the cast off in October, what 

were your instructions? 

A He was to start doing as much as he could, but 

he had to be very very careful. He had limited activities. 

Q Was he able to give up the crutches then? . 

A Yes. 

1.06 
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1 Q What problems did Greq experience from a phy-

2 sical standpoint? 

3 A Would you repeat that? 

4 Q What problems was Greg experiencing from a 

5 physical standpoint? 

8 A His leg was very very weak. He could not--

7 if he got out and did anything, it was very tiring and it 

a was still painful •. It would start aching if he stood on it 

9 and still gives him some p~oblems. 

10 Was he able to walk naturally at that point Q 

11 in time? 

12 A Re had quite a pronounced.'lmp. 

13 Q Did that limp improve? 

14 A That limp has improved. 

15 Q When did the limp subside? 

18 A It gradually subsided. He still has a slight. 

17 limp and it's more noticeable when he's exerting himself. 

18 Q How's Greg getting along today? 

19 A First off I want to say that considering the 

20 circumstances, Gr~g made a remarkable recovery. He's done 

21 extraordinarily well, but his attitude is not as gocd be-

22 
cause he can't compete still as he did before and finds him-

23 self behind other kids his own age. He can~ exert himself 

24 
the way they do. It is very frustrating and very aggravating 

25 
when he can't seem to keep up. He also has a ·very pronounce 
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1 anxiety about tractor-trailer tmcks. He does not want--

when we are driving in the car 1 he doesn '·t want me near one . 

especially if one gets behind us. I~ does create a problem. 

Q 

the accident. 

Now, let's me and you talk about Greq before 

How old was Greg on May 11th, 1980? 

school? 

A 

Q 

A 

Q 

A 

Q 

He was nine years old. 

What grade was he in? 

He was in the fourth grade. 

How was. he doinq in school? 

Greg was an average student. 

Now, tne year 1980, was Greg able to finish 

A Y.~s 1 he did. · 

Q How did he finish school? 

A They had a tutor come to the house after he 

._got out of tne hospital. 

Q What kind of activities would Greg participat 

in prior to the accident? 

A There reall~ wasn't too much that he didn't 

participate in. Re played football, he played softball, kic 

call, wrestled7 just anything that he could. He was a super 

active little boy. 

Q Let's talk about Greg since the accident. 

How's he doing in school now? 

A His grades? 

i.08 
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Om-hum. 

They are not near as good. They have been 
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down pronounced this year. 

Q 

A 

What's Greg's problem in school? 

I'm not sure. I know part of it is his atti-

8 tude. He's slow. 

7 

8 

Q 

A 

What's the problem with his attitude? 

He seems to have more trouble getting along 

9 with the other kids. In some ways he trys to make up for his 

10 slowness in activities .. by being a super comedian in class 

11 which relates back to him not do~nq his class work like he 

12 should. He has got a-- I don't know. ~.His attitude about his 

13 school work is just not the same. 

14 

15 

16 

Q 

A 

Q 

What activities does he participate in now? 

At school or at home? 

Both• 

17 A Well, at school he. takes a physical education 

18 course that tney offer. I know he played some softball. 

19 How about at home? What does he do around th 

20 house? 

21 A At the house they have finally started playing 

22 softball. They're not playing football or kick ball. He's 

~ just this past year beginning to start tryinq to participate. 

24 

25 

Q Can you tell us how Greg's attitude or what 

Greg's attitude is about his leg? 

1.09 
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A At first it was the thing was so terrible, he 

didn't want me to see it after it happened. I don't know 

if he was afraid that I would pass out, but I told him that 

I had to see it. Then, more lately it's been he wouldn't 

want anybody to see it. He wouldn't want to wear ·shorts. 

He doesn't want anybody asking any questions about it. He 

just rather not be in a situation where somebody has to see 

the leq. 

MR. CRANWELL: Judge, I believe that'S 22., 23, 

and 24. 

THE COURT: All right. 

(Photographs marked Plaintiff's Exhibit No. 22, 

No. 23, and No. 24.) 

BY MR. CRANWELL: 

5 Q Now, I want to show you pictures marked Plain 

a tiff's Exhibit 24 and ask you if you will tell me what that 

7 is? 

A This is tne outside of Greq's left leg from 

this side witn the holes where the-- these here. 

This is the left side of his leq where the p~n holes 

came out on th.e outs.ide. 

This is part of the scar of the open wound from the--

where the bone came through the leg. 

Q Plaintiff's Exhibit 23.; will you tell us what 

that shows? 

uo 
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A This is the front view of his leg now. This 

is where the pin holes are on each side. This is the outside 

This is the actual scar left where the open wound 

was at where the bone broke through the skin. 

Q Plaintiff's Exhibit 22? 

A This is the inside of the same leq. This 

here is the pin hole at the top·. This part here. is where . 

the open wound was when he got home from the hospital. 

This is where the bone came through. 

MR. CRANWELL: This will be No. 25. 

(~liotogJ:apn .. marked ... P.laintiff 1 s Exhibit No. 25. 

BY MR. CRANWELL: 

Q 

A 

What does this show? 

This is a picture of Greg taken, and you can 

15 see the scars in this picture. 

18 Q Mrs. Allen, did you incur medical expenses 

17 witn respect to the treatment aE Greg? 

18 

19 

A 

Q 

Yes, sir. 

I'm going to show you a list and ask you if 

20 th-at 1 s a list- compilation of Greg's exl?enses? 

21 A This is just about comp.lete. There are a few 

~ little extra bills. 

23 

. 24 

25 

Q 

A 

What is the total amount? 

$9,309.01. 

MR. CRANWELL: Plaintiff's Exhibit No. 26. 

11.1. 
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THE COURT: Plaintiff's Exhibit No. 26. This 

has been stipulated by both sides that this is the 

proper amount. 

(Document marked Plaintiff's Exhibit No. 26.) 

BY MR.. CRANWELL: 

Q Mrs. Allen, did you file a suit as Greg's 

mother and next best friend? 

A Yes, I did. 

Q Are you asking these citizens of Appomattox 

County now to award monetary damages for Greg's injuries? 

A Yes, I am. 

Q What amount are you askinq them to award. for 

Greg' s injuries? 

A I'm asking them to award an amount that is 

fai~ which I think is fair, of $250,000. 

MR •. CRANWELL: You answer any questions that 

Mr. Rosenberger might have. 

MR. ROSENBERGER: Your Honor, we move to 

strike that.. That i.s not evidence to the jury. to 

award·the damages based on what the injuries are an 

not what this lady thinks. 

THE COURT: She's only testifying as to the 

·fact that she has filed suit and asking for damages. 

Of course, you will award such damages as you will 

find the evidence merits. 

··u2 
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1 CROSS EXAMINATION 

2 BY MR. ROSENBERGER: 

3 Q Mrs. Allen, I note that Greg seems to be very 

4 calm and ·sits quietly all day and writes with all this 

5 conversation going on about him. Is he no~ally a caLm-like 

6 child like this? 

7 A Yes. 

8 

9 

10 

11 the leq? 

12 

13 

14 

Q 

A 

Q 

A 

And like all young men, he wears long pants? 

Yes, he does. 

And that covers up the scars, of course, on 

Yes. 

MR. ROSENBERGER: Thank you, ma'am. 

15 REDIRECT EXAMINATION 

16 BY MR. CRANWELL: 

17 Q Let me just ask you one question ... that Mr. 

18 Rosenberger brought up. Now, he says he wears long pants? 

19 A Yes. 

20 

21 

22 

23 

24 

Q 

A 

Does he wear long pants when he goes swimming. 

No. 

MR. CRANWELL: Okay. 

THE COURT: You may step down. 

MR. CRANWELL: Your Honor, I'll call Gordon 

~ WaY.ne Walle~the adverse party, and respectfully ask the rig t 

11.3 
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to proceed with him on Cross Examination. 

THE COURT: All right. 

The witness, GORDON WAYNE WALLEN, having first 

been duly sworn, testifies as follows: 

DIRECT EXAMINATION 

BY MR. CRANWELL: 

Q You have been sworn, haven't you? 

A Yes, sir. 

Q Would you state your name.for us, please? 

A Gordon Wayne Wallen. 

Q How old. are you? 

A Twenty-eight now. 

Q What's your address? 

A Route 1, Box 66, R.ed Oak,. Virqinia·~ . 

MR. ROSENBERGER: Judge, it's understood my 

objection to go ahead into details of the accident 

still stands. · 

THE COURT: Yes. 

BY MR. CRANWELL: 

Q Now, I want to takeyouback to the year 1980. 

Were you employed? 

A Yes, sir. 

Q By whom were you employed? 
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A Kenneth Jones and Elder. 

MR. ROSENBERGER: Would you speak up? I can • 

hear you. 

THE WITNESS: Kenneth Jones and M. J. Elder. 

BY MR. CRANWELL: 

Jones. 

Q 

A 

Q 

This is who? 

That's Elder, Mr. Elder; and that's Kenneth 

When did you go to work for them? Was it 

April lst, 1980? 

A 

Q 

I don't know.exactly the date, but I know-­

When you.first went to work for them, what 

were you do~ng? 

A 

Q 

doing? 

A 

Q 

A 

Q 

A 

Q 

Driving a truck; before or after I went there. 

When you went to work for them what were you 

Driving a transfer. 

A what? 

A transfer. 

What's a transfer? 

A tractor-trailer. 

What had you been doing prior to that? 

A Well, I dr.ove· another one before that; anothe 

tractor-trailer. 

Q Where were you driving it? 

U.S 
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A Wileysburg. 

0 Wileysburg, Virginia? 

A Yes. 

Q Is it true that when you went to work for Mr 

Elder and Jones you had been driving a tractor-trailer for 

three months? 

A I had been driving longer than that, but 

just for him three months. 

Q Do you know Mr. Robert Mick? 

A No, sir, I don't believe so. 

Q Do you remember a gentleman from the Depart-

ment of Transportation talking-to you about this accident? 

A Yes, sir. 

0 Do you recall telling him that you had about 

three months experience driving a tractor-trailer when you 

went to work for Elder and Jones?. 

A I told him I had three months-- I had been 

working for him for three months. 

0 Now, how many miles· r~d you driven tractors 

and trailers? 

A I couldn't say because no telling how many 

miles I drove. 

Q Well, did you ride with some of the riders--

drivers bef·ore you actually started drivinq·:for them? 

A Yes, sir. I rode with a guy two or three day • 

. . -··· .. 
116 
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1 Q Was that kind of breaking you in? 

2 A We're supposed to ride-- they were trying me 

3 out to see if I could drive. 

4 

5 

8 

Q 

A 

Q 

To see if you could drive? 

Yes. 

Well now, did you take any written test when 

7 you went to work for him? 

8 

9' 

A 

Q 

N6, sir. 

At that point in time, did you have a Virgini 

10 Chauffeur's license? 

11 A 

12 Operator's. 

13 

14 

15 

18 

17 

pounds?· 

0 

A 

Q 

A 

I had a Class A Chauffeur's license-- Class A 

Class A Operator's to operate a car?. · · 

No, it's for to operate anything under-­

Anything under 40 feet and less than 40,QOO 

I think that's right. 

18 0 Now, this tractor-trailer that you were driv-

19 inq for Elder and Jones, what was the gross weight on it? 

20 A 40,000 pounds I think. 

21 Q 

22 didn ' t you? 

23 

24 

A 

0 

You needed a Chauffeur's license to drive it, 

Yes, sir. 

Now, when you went to work for them, did they 

25 ever ask you if you had a Chauffeur's license? 

.. ~ 
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A Yes, sir. 

Q What did you tell them? 

A I showed it to Kenneth; Kenneth looked at it. 

Q You showed him what license you had? 

A Yes, sir. 

Q Did they tell.you it was all right to drive. 

a tractor-trailer after you showed him that? 

A He said it was Class A on it, and that was 

it was supposed to be. 

Q 

A 

Q 

trailer'Z 

A 

Class A. 

Q 

A 

Q 

A 

Q 

test? 

A 

Q 

A 

Q 

How many axles did they have on it? 

It was five altogether counting the trailer. 

Yet they told you you could drive the tractor 

They didn't say nothing about it. I had a 

Did you have any ~ind of road test? 

Well, that was a road test when I rode with-­

Two days ridinq was a,~oad test? 

Yes, sir. 

Well, if yon were riding how did you get any 

Well, I drove some, too. I drove some back. 

Who were you riding with? 

Uan Meyers..· 

Aian·Meyers? 

UB 
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Did he work for these two gentlemen? 

Yes, sir. 
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Is. that A-1-a-n, Alan? M~e-y-e-r-s, Meyers? 

Yes. 

And he was the guy that gave you the road 

Yes, sir. 

Now, did you examine this truck before you to k 

Yes, sir. I always examined it to make sure 

11 the lights and tires were right. 

12 Q Did.either of these two gentlemen or anybody 

13 at work ever tell you what you were supposed to check on tha 

14 truck before you took it out? 

15 

18 

17 

18 

19 

A We-- they told me to make sure everything was -

20 

21 

tires and 

Q 

A 

Q 

A 

Q 

lights·--

Tires and lights were working? 

And brakes. 

And brakes? 

Yes, sir. 

Now, let's me and you go to May 11, 

~ Did you go to work on that day? 

That was on a Sunday. 

1980. 

23 

24 

A 

Q You went in about nine o'clock p.m. Sunday 

25 night, didn't you? 
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A Yes, sir. 

Q .What did you go in for? 

A I had to come up and pick up a tractor-traile 

and go to--

Q Carry a load of what to where? 

·A To Roanoke Rapids, North Carolina. 

THE COURT: Speak up now. I'm having diffi­

culty hearing you and I'm sure she is. 

Answer that question again. 

THE WITNESS: ~ picked up a tractor-trailer 

at Charlotte Court House to carry to Clarksville, 

,and I carried a load to Roanoke Rapids. 

·.BY MR. CRANWELL: 

Q 

A 

Q 

A 

Q 

A. 

Q 

Rapids? 

A 

Q 

A 

Q 

What time had you gotten up that day? 

I reckon about one o'clock. 

One o • clock in the af.ternoon? 

Yes. 

And did you drive down to Roanoke Rapids? 

Yes, sir. 

What did you do after you got to Roanoke ., 

I backed up the thing and loaded it. 

And then what did you do? 

I started back. 

Started back where? 
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Back to Clarksville. 

What were you coming back to Clarksville for? 

I had to load another load to go to Big Islan • 

Had to load a load of what? 

Bark and saw dust. 

To go to Big Island? 

Yes, sir. 

Did you-- what time did you leave Roanoke 

9 Rapids coming back to Clarksville? 

10 A I couldn't say. It was dark. It was late at 

11 night. 

12 Q Now, on the way back from Roanoke Rapids, you 

13 had some trouble with this tracto·r-trailer, didn't you? 

14 A 

Q 

A 

I had trouble with the lights. 

What happened with the lights? 

The wire come loose in the pigtail that hooks 

17 to the truck. 

18 Q Did the lights go out? 

19 A They went. out and I pulled over. to the side. 

20 Q What did you do? 

21 A I had a screwdriver and fixed-- took the plug 

22 out and fixed tnem. 

23 Q You didn't call a mechanic from the home offi e 

24 to help you fix it? 

25 A No, sir. 

·121. 
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1 Q Do you recall again your conversation with Mr 

Mick telling him that a mechanic came out and fixed the true 

and that you slept in the cab? 

A I told him I slept in the cab, but I didn.'t 

tell him about getting a mechanic. 

Q Did you go to sleep in the cab? 

A I went to sleep when I fixed it. 

Q You went to sleep about when? 5 a.m.? 

A About three hours. 

0 About three hours. When you got up, ·what did 

you do? 

A I got up and walked around and checked the 

truck over and went on to Clarksville. 

Q You went over to where? 

A Went on back to Clarksville, Virginia. 

Q What did you do when you got to Clarksville? 

A I backed that trailer where it was supposed 

to. go and hooked to another one and drove to Charlotte Court 

House and·loaded it with a frontend loader. 

Q What time did you get through doing that? 

A I don't know. I reckon something after five. 

q THE COURT: Is that in the morning? 

THE WITNESS: Yes, sir. 

BY MR. CRANWELL: 

Q Five a.m. in the morning? 

:122 
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I couldn't say that was what time it was. 

What did you do then? Set o~t for Big Island? 

Yes. 

What was: the weight of that truck once you go 

Sometimes it was 72-- 73-­

Thousand pounds? 

I reckon. 

What do you do now? 

Well, I'm helping a man farm. right.now. 

When was the last time you drove a tractor-

Been about four months. 

About four months ago? 

Yes. 

Did you ever get a Chauffeur's license yet? 

Yes, sir. 

When did you get it? 

I got ·it about two weeks after the accident. 

About two weeks after the accident? 

Um-hum. See when I went over there, I asked 

22 for a Class A Operator's license and it 1 s supposed to be 

~ a Class A Chauffeur•s license. 

24 

25 

tox. 

Q 

A 

Did you ever see the bus before you hit it? 

I saw it when I first come up thro~gh Appomat 

:123 
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1 
Q Huh? 

A I saw it when I first left Appomattox; I reck n 

it was the same bus. 

Q But that's the last time you saw it? 

A Yes. 

Q Just ran rig~t straight into it? 

A I didn't run straight into it. 

Q You never saw the brake lights, flashing ligh s 

a or anything? 

A No, sir. 

Q Never applied the brakes on your truck or any 

thing, did you? 

A I. hi.t them- I applied them, but she stopped 

too quick in front of me. · 

Q Stopped too quick? 

A See I was watching in the mirrors. 
. 

Q Do you recall telling Mr. Mick that you appli d 

the brakes and they didrlt brake? 

A They didn't hold. 

Q H.uh? 

A They didn't hold. 

Q Would that mean you didn't have any brakes? 

A I don't.know what that means. 

Q That's what you t9ld Mr. Mick, isn't it? Tha 

you pulled the lever? 

:1.24 
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I think I told him that; I don't know. 

Why did you have your flashing lights on? 
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I turned the left signal light on. It might 

have brought both flashers on. 

Q Y.ou mean if you turn the left signal light on 

a both flashers come.on? 

7 A Well, it could have come on. I just turned 

8 the left signal light on. 

9 MR. CRANWELL: Judge, that's all the question 

10 

11 

12 

13 

14 

I have for him at this point in time. 

'nlE COURT.:.. ·DO you· ·all nave any questions at 

· this time?· 

MR. ROSENBERGER: Yes, Your Honor. 

15 CROSS EXAMINATION 

16 BY MR. ROSENBERGER: 

17 

18 

19 

Q 

A 

Q 

What's your first name? 

Gordon. They call me Whitey. 

Gordon, do you ever raise your voice, get mad 

20 talk so people can hear you? 

21 

22 

A 

Q 

Sometimes. 

Try yelling at me. Maybe it's me, but you 

23 sound mighty soft. 

24 When did you first get that Chauffeur's license? 

25 Class A licens.e? 

•125 
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A I reckon it was over a yeal:' •. 

0 Before the accident happened? 

A Yes, sir. 

Q Row did you happen to get a Class A? Is that 

the same as·-- I mean r'm just an .ordinary driver. Mine does 't 

seem to have a Class A. 

What's .the difference between that and what I have? 

A It's got an A on it. 

0 You got the thing that· you had at the time·? 

A I got it in my pocket. There. 's the one I had 

at the time. It's .. got an A. 

Q come down here and just pass it down and let 

them see i.t. 

A You see it's got a C~ass A on it. 

T.HE COURT: Get back up and have your seat. 

BY MR. ROSENBERGER: 

Q. Ifhedoesn't us.e this any more, can we file 

tfiis as an exhibit? 

THE COURT:. Yes • 

MR. ROSENBERGER: Judge, we would like to fil 

this as Defendant's Exhib~t No. 1. 

THE COURT: All right; Defendant's Exhibit No 

l. 

~cense marked Defendant's Exhibit No. 1.1 

THE COURT: This is just an Operator's licens • 

1.26 
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1 MR. ROSENBERGER: With a Class A on the front 

2 of it. 

3 BY MR. ROSENBERGER: 

4 

5 

8 

7 

8 

9 

10 

11 

12 

13 

14 

Q Now, when you read on the back where it says 

Class A, read what that line says. Can you see it? 

says. 

A. It says Class A. I can't make out what it 

You can't read it? 

MR. ROSENBERGER: Judqe, can you read it? 

THE COURT: I' 11 certainly try if you will 

hand it to me. 

What do you want me to read? 

MR. ROSENBERGER: What Class A does. 

THE COURT: Class A vehicle is a combination 

15 of three or more axles. Gross weight in excess of 

18 40,000 pounds. ( 

17 BY MR. ROSENBERGER: 

18 Q Now, does a tractor-traile~ have as many as 

19 three axles or more: 

20 A Xt was five axles with tne tractor-trailer. 

21 Three with the tractor and two with the trailer. 

22 0 So this license says three or more. Is that 

~ what you said, Judge? 

24 

25 

THE COURT: Vehicle or combination three or 

more axles: gross weight in excess ·of 40,000 pounds. 

i.27 
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BY MR. ROSENBERGER: 

Q .Now, did .you operate tractor-trailers with 

this Operator's license? 

A Yes, sir. 

Q Class A? 

A Yes, sir. 

Q Was it ever inspected by anyboqy: that is befo e 

you came to work for Elder and Jones? 

A What do you mean by inspected? 

Q Did anybody ever stop you and look at it? 

A Yes. I run through road checks a whole lot 

of timea. 

MR. CRANWELL::: Obj·ection, Your Honor, that 

would be hearsay. 

MR. ROSENBERGER: That's not hearsay; .he's· 

saying whether anybody has ever checked it or not • 

. THE COURT: He said people had checked it. 

BY MR. ROSENBERGER: 

Q A1l right. What kind of checks were they? 

A Where they checked for driver's per.mit; to 

see if you qot your driver • s pelllli-t. 

Q Who checked it? 

A State troopers. 

Q You ever had any pro~lems about it? 

A N.o, sir. 

1.28 



156 

1 Q Now, before you started driving a tractor-

2 trailer for Mr. Jones and Elder, did you drive a tractor-

3 trailer for anybody else? 

A 

0 

A e I drove for James Guill out of Wileysburq. 

Q 7 Who else did you drive for? 

8 A John Tucker out of Phenix. I reckon that's 

9 his address. 

10 Q Is that a tractor-trailer? 

11 A Well, he had a tractor-trailer and ten wheele , 

12 too. I drove both of them. 

13 Q You drove them both? 

14 A ~es. 

15 Q Do you need any special license to drive a te 

18 wheeler? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No, sir: same license, Class A. 

Q How was it that you just qot a· Class A that 

didn't say Chauffeur' s"l 

A When I went over there to· ask for it, I asked/ 

for Clas:s A 0p era tor • s, and I suppos.ed to ask for Clas.s A I 
Chauffeur's. 

Q You were asked about beinq examined and all, 

did you have any trouble with your eyes or physical problems 

at the time you were driving for Jones and Elder? 

129 
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A No, sir. 

0 And were you able to operate the tractor-trai er 

all right? 

A Yes, sir. 

Q Did you have any wrecks with it? 

A No, sir. 

0 Now, on this particular Sunday .wh~ you took 

this very same tractor from where to where? 

A I took it from Charlotte Court House to Clark -

vi~le, Vi~qinia, and unhooked from that trailer to another 

trailer to go to Roanoke Rapids. 

0 Did you take a loaded or unloaded trailer 

down there? 

A I unhooked the empty one that wasn't loaded· 

and hooked to a loaded one. 

0 Kow far is Roanoke Rapids over the Virginia 

line? 

A ~·d say it'~ about nine or ten miles across 

the line. 

Q ~hen when you came back, you were what they 

call deadheading- you just had the tractor? 

A No, I had the trailer,· too •. 

0 Was it loaded or unloaded? 

A It was unloaded. 

Q It had .been unloaded down in Roanoke Rapids? 

:130 
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1 A Yes. 

2 0 Did you get that one loaded or did you pick 

3 up another? 

4 A I had to unhook that one and put it back to 

5 whe±e·.:t.qo:t_it:·from. Then hook it to the one I brought from 

6 Charlotte court House and I had to load that myself. 

7 t. 
\ ·~ THE COURT: How far is it from Clarksville to 

·8 ~anoka Rapids? 

9 THE W~TNESS: I'd say about 75 miles: maybe 

10 a little bit farther. 

11 BY MR. ROSENBERGER: 

12 Q Now, you came back to Clarksville? 

13 A Yes, sir, back to Clarksville. 

14 Q And then you dropped an empty one there? 

15 A I dropped an empty one and picked another 

16 empty one up. 

17 Q Where did you go with that? 

18 A I went back behind the sawmill and loaded it 

19 with a frontend loader. 

20 Q Where did you go behind the sawmill? 

21 A Great big sawdust pile. 

22 Q What town or county or city, Gordon? I'm try 

~ inq to find out where you picked up or loaded this other one 

24 THE COURT.: Where is the sawmill? 

25 THE WITNESS: In Clarksville, Virginia. 

'1.31 
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BY MR. ROSENBERGER: 

Q So then you loaded in Clarksville? 

A See, I picked up the empty tractor-trailer 

in Charlotte Court House and went to Clarksville, and I un-

hooked that empty one. They already had one loaded where 

it was supposed to go to Roanoke Rapi4s. So I carried that 

to Roanoke Rapids. Then I dropped the empty one when I came 

back-- it was loaded-- I dropped that at Clarksville and 

picked up the other empty one and loaded that and started 

to Big Island. 

Q Where did you load that tr·actol: to start with 

· to Big Island is what I!m getting at? 

A At Clarksville. 

Q So you started from Virginia on this trip, 

and you were going to Big Islan~ on this trip in Virginia? 

Is that right? 

A Yes, sir. 

Q Where did ·you have any trouble with lights? 

A J: had them when I come out of Roanoke Rapids. 

Q And was. that on the tractor or the trailer? 

A On the trailer. 

Q On the trailer, but not on the tractor? 

A Not on the tractor. 

Q And you were still driving the same tractor 

and this other trailer that you were in in this accident? 

1.32 
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1 A I was driving-- I was in a different trailer 

2 when I was in Roanoke Rapids. 

3 Q All right. I see. Did you report any probl s 

4 with the lights on your trailer down in Roanoke Rapids? 

5 A I didn't have nobody to report it to. 

8 I knew what was wrong, and I went over and 

7 fixed it. 

8 0 That was it? 

9 A Yes, sir. 

10 0 All right. The collision- had you had any 

11 problem driving to Roanoke Rap.ids or all the way back throuq 

12 Appomattox with the tractor-trailer loaded? 

13 A No, sir. · 

14 0 No problems·with it at all? 

15 A No, sir. 

18 0 And then as you were-- when do you remember 

17 following the school bus? 

A 18 When I firs·t- when I first qot on 460. 

19 When you first got on 460. 0 

A 

Q 

22 A No. I slowed down, and then it went on out 

23 of sight. 

24 Q Then when did you pick up with it again? 

25 A When I Looked in the mirror. I saw it way on 
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up ahead of me. Then I looked in the mirror and watched 

vehicles cami~g up beside me, and then when I looked back it 

done stopped and it was too late. I hit my brakes and cut 

to miss it. 

Q You cut to miss it? 

A Yes, and I was too close on it. 

Q Did your brakes have time to operate? · 

MR. CRANWELL: Objection, Your Honor. 

THE COURT: Ask your question. 

BY MR. ROSENBERGER: 

Q My question is when you hit your brakes, how 

close were you· on .it? . 

A I thouqht I was close enough. for them to ,work.. 

don •·t know .exactly how· f.ax I was,. but they didn't catch. 

Then after I saw I wasn't.goinq to be able to stop, I whippe 

it to the left. 

Q Had you had any problems with these brakes 

catchinq up to that point? 

A No, sir. 

Q Are you a mechanic? 

A Well, I did mechanic work for 13 months" in 

Richmond. 

Q In Richmond? 

A Yes. 

Q What kind? 
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A I never worked on a tractor-trailer. 

Q Just cars? 

A Cars, trucks. 

1 

2 

3 

4 

5 

8 

7 

MR. ROSENBERGER: Excuse me a minute, Judge. 

Let me-- thank you, Gordon. 

MR. CRANWELL: Just stay right there. 

8 REDIRECT EXAMINATION 

9 BY MR. CRANWELL: 

10 Q You indicated that-- when Mr. Rosenberger 

11 asked you when you got this Class A Operator's license, and 

12 you said about one· year before? 

13 

14 

A 

Q 

Y~s, s·ir. 

And you indicated that you had experience 

15 driving tractor-trailers about three months before you went 

18 to work for E~der and Jones, is that right? 

17 A Well, I had operated tractor-trailers. 

18 Q Well, that would mean for seven months prior 

19 to actually operati~ a tr~ctor-trailer you had a Class A 

20 Operator's license, is that correct? 

21 

22 

A 

·o 

Yes, sir. 

~ou never operated a tractor and trailer up 

23 until that three month period, have you? 

24 

25 

A 

for two weeks. 

Yes, I operated some for the other man I work d 

1.35 
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.Q Two weeks • 

A Then John Tucker. I drove a ten-wheeler 

tractor-trailer for him about six months. 

4 Q Did you have a Class A Chauffeur•s license 

then? 

A I had the same license I had then. 

Q You. had that one? 

A Yes. 

Q Who was that you said you worked for for six 

months. 

A John Tucker. 

0 John Tucker. Did you get this Class A Chauf-

feur's license when you went to work for him? 

A Yes. 

Q You just walked into the DMV and told them yo 

• wanted a Class A Chauffeur•s license, right? 

A No, si.r. 

Q What did you do? 

A You have to drive. 500 miles before you can 

. get your Chauffeur's license. 

Q Did you tell them you had driven 500 miles? 

A I told tnem I drove SQO miles. 

Q You hadn't driven soa miles, had you? 

A Yes, s.ir. 

Q Who had you been driving for? 
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How long had you been driving for him? 

About six months. 
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A 

Q 

A 

Q So you drove for him for six months, and then 

you went down and got your Class A Operator's license? 

A Well, see before I went to work for him 

about a week, and then I went and got the Chauffeur's licens 

the Operator's license. 

Q Okay. So let me get this straight. 

10 a tractor-trailer for about a week, is that right? 

11 A Well, whatever it takes for--

12 Q And then yo~ went down and got a Class A 

13 Chauffeur's license? 

14 

15 

A 

Q 

Yes. 

And did you tell the lady down there you had 

18 been driving sao miles a week? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Yes, sir. 

What kind of truck were you driving? 

A Mack. 

Ruh? 

A Mack. 

Row many axles'Z 

Five. 

Five axles? 

Yes. 
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1 Q What were you hauling? 

A Chips. 

Q Where were you hauling them? 

4 A To a man next to Norfolk-- Waverly. 

Q When you went to work for that man~ did you 

take any written test or anything for him? Any physicals? 

Any driver•s test or anything at all? 

A No, sir, I didn't. 

Q Did you check your vehicle or anything then? 

A I always checked it every time I went out. 

Q You always checked your brakes and your light ? 

A Which one are you talkinq about? 

Q I'm talking about when you started driving a 

tractor-trailer. I want to find out how you learned • 

. A Well, see it was another driver drivinq that, 

too. I was helping him drive. 

Q You started out helping somebody else drive? 

A See, he had a ten-~eeler haulinq and that's 

just three axles.· The~ had to have that Operator's license-

Chauffeur's license for Class A for to drive that, too; and 

when I wasn't drivinq that, at night or when I got off in 

the evening late Ird go with the guy driv~ng the tractor-

trailer. He had .been driving about three years. 

0 Now-

THE COURT: Have you gentlemen looked at when 
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this was issued? When it expired? 

MR. CRANWELL: No, sir. 

THE COURT: It was issued in '76; it expired 

in •so. 

BY MR. CRANWl::LL : 

0 Did you keep any records at all when you were 

working for Elder and Jones? 

A No. I just kept up w1th what loads I got. 

0 You didn't keep any loqs? 

A No, sir. 

0 Did you file any kind of application for em-

ployment or anything l1ke that? 

A No, sir. They saw that I had a driver's li-

cense, and I drove with that quy. 

Q How much dia they pay you to haul these wood 

chips? 

A $30 a load depending on where they were from. 

0 Now, let me qo through this one more time. 

Now, are you telling us that prior to going to work for Elde 

and Jones that you had had six months experience driving for 

someon~? 

A 

Q 

A 

Q 

Part-time; I w.on 't dririnq regular. 

And two weeks for someone else? 

I drove reqular for him. 

You do-- again I want to remind you. You do 
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recall talking to Mr. Mick of the Department of Transporta­

tion, do you not? 

A Yes, sir. 

Q Do you recall telling him that your previous 

driving experience with semitrailers consisted of· less than 

.three months1 that you rode with other drivers for the com­

pany for about two weeks before you were assigned a vehicle, 

and that prior to that time you had worked for two·different 

truck operators hauling logs mostly riding the seat with 

the owner for a total of about six weeks? Do you recall 

1 sayinq that? 

A No, sir. 

0 You do recall talking to him though? 

A I recall telling him I rode with the guy for 

about two days. 

Q When you call riding in the seat that means 

you're sitting on the shotgun side watching somebody else 

drive, doesn't it? 

A That was when I-~ent to work for him. 

Q Went to work for Elder and Jones? 

A TWo weeks-- two days r mean, not two weeks. 

MR. CRANWELL: I don't have any more quest~on 

for him, Your Honor. 
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1 RECROSS EXAMINATION 

2 BY MR. ROSENBERGER: 

3 Q Are you the same Gordon Wayne Wallen that this 

4 Class A Operator's license was issued to? 

5 A Yes, sir. 

8 Q What's your Social Securit¥ number? 

7 A 226-8·6-5831. 

8 Q That's what's shown on this license, right? 

9 A Yes. 

10 Q Now, the Judge thought it was issued June of 

11 '76. I can't tell whether it was June 3 or June 6. 

12 THE COURT: June 3, '76; it expires 05-31-80. 

13 BY MR. ROSENBERGER: 

14 Q Well, we sent for a magn1fying glass so that 

15 I can read this.thing. 

16' MR. CRANWELL: I can read it. I don't have 

17 any trouble reading it. 

18 MR. ROSENBERGER: I ean read the month, but 

19 I can't read the day. 

20 MR. CRANWELL: It's 03-76. 

21 MR. ROSENBERGER: Is that what it is? 

22 MR. CRANWELL: Om-hum. 

23 BY MR. ROSENBERGER: . 

24 Q Wayne, why d1d you need an Operator's license, 

25 Class A, back in '76? 
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A I don't know why I needed it back then. 

Q Did you get this on~ renewed? 

A Well, see they· last .every two years now, but 

they did last lo~ger. 

Q Yes. This is from '76 to 1980; May 31, 1980. 

Did you have this one renewed? 

A Yes. I got a new one. 

Q Y~u. got a new one in place of this one? 

A Yes. 

MR. ROSENBERGER: Judge, after that glass 

comes, I'd like to review it. 

THE COURT: Okay. 

MR. ··ROSENBERGER: That's all Your Honor. 

MR. CRANWELL: Your Honor, that's not all. 

You sit right down there. Judge, I thought we were 

going to let this thi~q speak for itself. If l~. 

Rosenberger wants to get it out and look at it, I 

want to qo back into it . 

. FURTHER EXAMINATION BY MR. CRANWELL: 

0 Now., my question is you have told us here 

that aoout six months before you went to work for these gen-

tlemen that you got a Class A Operator's license, is that 

right? 

A · Six months or· longer. 

Q could it have been 1976? 
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A It could have been, but I couldn't figure 

wh~t I got it for. 

Q Well, I'm having trouble understanding you 

because you were ve~ explicit. You said you went back down 

to DMV and you told them you wanted a Class A Chauffeur's 

license and told them that you had been driving ·sao miles, 

and that's exactly what it says in the law that you have to 

tell them, and·that they issued you one. Now those dogs 

don't hunt in the same pack. 

Did you get this Chauffeur's license in 1976, or did 

you get it six months prior to April of 1980? 

A 

Q 

'76, but I don't know why. 

Well, .. t;he11 would. it be fair to say that you 

14 are either confused 6r misleading us? Which one is it? 

15 

16 

17 

18 

19 

20 

21 

A I'm not misleadi~g you--

MR.- ROSENBERGER: If Your ·aonor please, I mov 

to strike that comment. He couldn't be misleading 

when he filed this Operator's license. 

THE COURT: Ladies and· gentlemen, disregard 

tliat .. last statement. ·Just· ask him the question. 

MR. CRANWELL: I apologize, Your Honor. 

22 BY MR. CRANWELL: 

23 

24 

26 

0 

A 

0 

Where were you living in 1976? 

Where I'm livi~g now; in Red Oak, Virginia. 

Would it be fair to say that in 1976 is when 
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you got this license? 
I 

ft 
A I know why I got it in 1976. I use to drive 

a dump truck. 

Q Where did you drive that? 

A Wileysburg. 

Q Wileysburg. That's where this other fellow 

was, right? 

A Om-hum. 

Q Who did you drive the dump truck for? 

A Al Puryear. I drove for him before I drove 

for Tucker. 

Q So, would it be fair to say then that when 

~had yot'.:l on Cross Examination and you·said that you had 

driven about a week before you went to.work for-- who was 

the· guy you drove six months for? 

A John Tucker. 

Q Yo·u said you had been driving about a week 

~~~O·J:~ you went to .~ohn Tucker,. and that you had driven 500 

miles and that's wnen you got your Chauffeur's license or 

your Class A Operator's license for him, right? 

A Wel.l, I had that way before then. 

Q You had that way before then? 

A Yes. 

0 Correct me if I'm wrong. I thought you said 

on Cross Examination that ~ou went to work for tnis fellow 
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for six months, and you got your Class A Operator's license 

~hen. you went to work for him and that you. had been driving 

for somebody about a week then and that's where you got your 

500 miles experience because ~ asked y~u is that where you 

got your 500 miles a week, and you said yes. 

8 A Well, see I rode with the guy I use to work 

7 for. Be got me the job there driving the truck for John 

8 Tucker. See I rode with him and drove for_ him coming back. 

9 That's how I got the experience. 

10 0 I thought you already had the Class A Opera-

11 tor.• s license then. If you g~t it in 1976, you already had 

12 it then, didn't you? 

13 A See, that's when I rode with him. He's the 

14 one that learned me. He gave me a job because I didn't have 

15 a job. 

16 0 Is this 1976 when you told DMV about having 

17 sao miles experience? 

18 A Well, I had it. 

19 

20 

21 

Q 

A 

0 

Yes or no? 

I had it in '76. 

When did you tell the DMV that you had this 

22 sao miles experience so that you could_ get your Operator Is. 

23 license. 

24 A That's when he was learning me how to drive. 

~ That Tucker fellow. See, he lived a mile up from me. 
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0 So what you are telling us is that you had 

about four years experience driving a tractor-trailer before 

you went to work for these fellows? 

A Well, I got it, but I didn't drive any. I 

kept it. I didn't get a regular license back. I kept it. 

MR. CRANWELL: ~dqe; I don't believe I have 

any further questions. 

MR. ROSENBERGER: I do. 

FURTHER EXAMINATION BY MR. ROSENBERGER: 

Q I want to know how you happened to wake up 

about this dump truck? Why did you have to have a Class A 

license to drive a dump truck? 

A Because you are driving for somebody else. 

0 You are~ acting as .a chau£feur? 

A Yes. 

Q Instead of asking for the Chauffeur's license 

you ask~d for an Operator's license? 

A. Well, I_ guess so--

t.m. CRANWELL: Your Honor, could I see the 

Court in chambers? 

THE COURT: Yes. 

(The following proceedings were_had in chambe 

MR. CRANWELL: Your Honor, I have great respec 

for this man and that's the reason I want to bring this up 

in cliaml5ers with you. Would you ask him not to communicate 
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with the witness any mo~e? Because he sat right beside me an 

said,when Mr. Rosenb~rger asked tne witness why he had to 

have a Class A Operator's licens~he said because he was 

driving for someone else. Mr. Gordon Wayne Wallen said the 

exact same thing. 

MR. ROSENBERGER: Wat was telling me •. 

THE COURT: I understand, but the man heard 

you. The man heard you. 

MR. ROSENBERGER: Actually, Judge, he was 

10 driving for someone else. 

11 mE COUR'l': That man would repeat anything 

12 in tne world you say or I say or he says. 

13 MR. ROSENBERGER: I admit he's no Ph.D., but 

14 it's obvious that he tried to tell what he knows. You can 

15 see he hasn't been deliberate. 

16 THE· COURT: The man-- out and out, there is 

17 no· question in the record. He said that he had gotten 

18 this thing just a few months before this accident happened, 

19 and then- when I read that the thi~q--· 

20 MR. ROSENBERGER: You read th.e date it was 

21 issued. Nobody else picked it up. 

22 THE COURT: Then he said that he got it befor 

23 then, and that ' s when he took the training • 

24 But what he •·s getting at, as I understand it, what 

25 you are t~ing to show ia that these people put this man on 
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the road when he wasn·'t properly licensed and they knew it. 

MR. ROSENBERGER: This hasn 1 t got a thing in 

the world to do with the accident. What's the materialality 

of it? 

THE COURT: The· mat~rialality of it is as to 

whethe~ o~ not these people were wanton in their disreq~rd . 

for life in allowing this· man to·drive when he was not pro-

perly registered, and they knew it. 

MR. ROSENBERGER: Well~ Judge, that doesn't 

have anything to do with his driving record. That's our 

point •. T.his ·quy ha~ been driving every kind of thing. 

THE COURT: Th.e more you go into it, the ·more 

he's been driving •. There's no doubt about· that. 

. MR. CRANWELL:. Judge, the only thing is .that 

I wish is that you would~ I know it's just a natural reflex 

thing--

THE COURT : He was telling him 1 and the thing 

that I understand--

MR. CRANWELL: ·You heard him then? 

~HE COURT: Yes, I heard him. You heard it, 

and then· I. heard the man tell him what you s.aid. No questio 

about that. He·repeated what you said. You didn't mean to 

do it, I know that. He can't hear, and he talks louder than 

he has to for you and me. Because I.heard it the same time 
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you ~id. I heard the man repeat it. 1 

2 

3 

4 

(The Court and counsel return to the courtroo • ) 

THE COURT: Here is the glass. 

MR. ROSENBERGER: May I let the jury look at 

5 it now that we have the ~gnifyinq glass? 

8 'rHE COURT: All right, go ahead. 

7 MR. ROSENBERGER: Here is what we ·think the 

8 date of birth is, and the date of issu~ and the date of ex-

9 piration. 

10 BY MR. ROSENBERGER: 

11 

12 

13 

14 

15 

18 

Q 

A 

Q 

A 

Q 

A 

HOw long did you.drive that dump truck? 

Six months. 

What did you haul? 

Gravel. 

What? 

Gravel. 

17 Q · In other words, you were hauling gravel from 

18 place to place? 

19 A rn Richmond. 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

From where? 

In Richmond; all over Richmond. 

You were driv:Lng it all around Richmond? 

Yes •. 

MR. ROSENBERGER: That 's all.· 

THE COURT: You may step down. 
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MR. CRANWELL: Ju~ge, just one question. 

THE COURT: All right. 

FURTHER EXAMINATION BY MR. CRANWELL: 

Q Mr. Wallen, you said that you got this Class 

A Operator's license. because you were driving for someone 

.else? 

A That's what the guy told me. 

Q You have got to get a Chauffeur's license to 

drive for someboqy else, don't you? 

A Well, a Class A. 

Q You got to. get a Class A Chauffeur's license 

to drive f·or someone else, don't you? 

A Yes. 

Q And y.ou never had· a Class A Chauffeur's li-

cense in your whole life have you? 

A I got a Class A Chauffeur's license now. 

-I thouaht I had the riqht tninq. 

MR. CRANWELL: No more questions, .Your Honor. 

THE COURT: You may step down. 

I believe you were going to call a witness 

order 

' her. 

and have a seat. 

Ladies and lady is out of order 
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morrow 

9 at 9:30. 

Do 

going to be here tomorrow, 

up tomorrow certainly before 

we are going to take a break 

to start about 9:30? 

181 

sir. 

MR. 

THE 

ever suits you, Judge. 

start tomorrow morning 

10 matter ever or allow anyb you about it. We 

11 will qo into it in 

12 

13 

14 

15 

16 

17 

18 

19 

All 

adjourned to 

23, 1982, at 9:30 

* * * * * 
(The followi~g proceedings were had i 

co.urt and counsel~ July 23, 1982, 9:3'0 

THE COURT: All right, gentlemen. 

MR. ROSENBERGER: If Your Honor please, in 

~ view of the Cross Examination of Gordon Wayne Wallen by 

21 Plaintiff's counsel relative to his Operator's license, and 

22 the fact that Mr. Mick of the Department of Transportation 

~ of the United States government is here, l~. Cranwell said 

24 to the Court yesterday that he had copies of guilty pleas 

25 of Mr. Elder and Mr. Jones. ~ve want to show the Court that 

those pleas of guilty had to do with failure to keep records 
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and that sort of thing which were not related to this acci- ~·· 

dent at all and as a matter of law could not have been any 

3 proximate cause of the collision. 

Now, we are put in a position-- I didn't do it yes-

terday of saying l~. Cranwell·or Your Honor we object to this 

type of cross Examination on tne grounds that it is a collat 

eral issue and has ·nothing to do with this case. Mr. cran-

well would not be in a position to use Mr. Mick to impeach 

Mr. Wallen on a collateral matter, and it merely prolongs th 

case and it's additional prejudice to the defendants who have 

admitted liability in the case. 

We have this judgment order. ~t's interstate viola-

tions as motor carriers, Judge, for not keeping records. I 

think they are from count 1 through 26 for various times 

that their trucks went out of state for whatever purpose and 

they did not have records. They did not have logs, they did 

not have various unsundry things that the Federal act reg~:-. __ ... 1 .. 

lations required. The counts dealing with this particular 

accident t28, 29, 30 and 31 were dismissed. So, we get into 

collateral matters that has nothing to do with this accident. 

MR. CRANWELL: Judge, I have been in this business 

a long time, not nearly as long as Mr •. Rosenberger, but I 

can tell an end run when I see one. 

What they pled guilty tc was to not having the driver's 

road test done, the physical examination done, or the written 
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1 examination done of their drivers. That's what they p~ed 

2 quilt¥ to. count #1, Mr. Rosenberger has got a copy of it 

3- and that's what I intend to show that they pled guilty to 

4 knowingly and willfully. 

5 THE COURT: I'm going to give you a chance to 

6 question him out of the hearing of the jury to see what his 

7 testimony is. I'm going to give you an opportunity to do 

8 that. 

9 Now, I have been reading these cases and so forth. 

10 It's VerY questionable-- I don't know what exactly-- what 

11 tnis evidence is, but it's very questionable as to whether 

12 or not there is any willful-- that you are going to be able . 

13 to show willful n~gligence on the part of these owners in my 

14 mind. I want to hear the evidence out of the hearing of the 

· 15 jury· 

16 MR. CRANWELL: Jridge, it doesn't have to be 

17 questionable in your mind •. The standard of proof is you hav 

18 to be convinc.ed in your mind that reasonable men could ·not 

. 19 

20 

21 

22 

23 

24 

25 

differ as to whether or not--

THE COURT: That's right. I understand, and 

I'm going to hear some of thi~. out of the hearing of the ju 

to see what the situation is. Now, I want to see- Mr. 

Rosenberger, if they entered pl~as of guilty to this man be­

inq an improper driver and not taking an exam--

MR. ROSENBERGER: No, sir. 
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1 
~HE COURT: Well, Mr. Cr anwell--

2 MR. ROSENBERGER: Not to him being an imprope 

3 driver. 

4 THE COURT: Well, I mean for allowing him to 

5 drive without first ~aminirig him, without him having proper 

8 licens·e--

7 MR. CRANWELL: Just read Count l to the Judge. 

8 MR. ROSENBERGER: That on or about the dates 

9 herein 'after: set forth of the State and the Western Dis-

trict of Virgini~ Milton J. Elder and Kenneth W. Jones, a 

partnership doing business as Elder and Jones, Defendants, 

~0 
1 

2 a common carrier, who are by motor vehicle engaged in trans-

3 portation of property in interstate commerce did knowingly 

!4 and willfully permit the herein af tez: named drivers for th 

5 

I 
6 

use of employees, said defendant, to drive a motor vehicle 

on the· dates and between the places herein · after·. set forth 

without firs·t maintain~~q driver qualification files for 

8 

I 
9 

said drivers includi~q a current valid medical examiner's 

certificate,· ·a driver's road test, a driver's written exami-, 

0 nation, a driver's employment examination, a driver's employ 

1 ment application, and the annual review of driver's driving 

records in violation of 49-cFR-39151:49 US 11914. 

THE COURT: Well, see what that says is this, 

4 as I understand it. It says that they pled guil~ to not--

5 and the test~ony has been by this young man himself, that he 
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1 didn't take any qf these examinations. 

2 MR. ROSEUBERGER: Thatl.s right. What does tha 

3 have to do with this? 

4 THE COURT: Well,· if they allowed this man to 

5 drive, put him on out there to drive without having taken 

a a~ ·examinations of hLm, without knowing whether he was qua-

7 lified with all those sort of thi~gs that are required--

a there is a reason for requiring all of those things as you-

9 well know. And if they put him out there, and he has alread_ 

10 admitted being negligent, and it certainly could go to their 

11 n~liqence in allowing him •. Now, whether or not it's suffi-

12 cient negligence or not, I'll have to wait and see. 

13 MR·. ROSENBERGER: Your Honor, you will recall 

14 that this transportation of wood chips or sudders was from 

15 .Clarksville, Virginia, to Big Island, Virginia. All intra-

18 state. 

17 THE COURT: I un~erstand, but it's the same 

1a driver. 

19 

20 

21 

22 

23 

24 

25 

MR. ROSENBERGER: These pleas were to inter-

·state operct:ions, not this particular operation and--

MR. CRANWELL: Judge, they pleaded guilty to 

having Gordon ~'layne Wallen on their payroll. as interstate 

carrier ~nd putti~g him on the road--·the highways of the 

Commonweal~ of Virginia and North Carolina and anywhere els 

without adequately testing him to see if he was qualified to 

:155 
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1 drive. All this is is proof of their failure to do that. 

MR. ROSENBERGER: That doesn't prove that he's 

unqualified. 

MR. CRANWELL: That doesn't prove that he was 

5 unqualified, it proves that they took no steps to say-- to 

8 determine if he was qualified. Then the jury is going to 

have to look at all the facts and circumstances in this case 

and a reasonable inference to be drawn .from and see if thi~ 

9 quy was a competent driver. Tliey may well assume that the 

reason this accident happened!lwas that he was not capable 

of driving·that tractor-trailer, because the evidence is 

really weird in this. case. Your man says first that he neve 

3 saw the busr.·s ~ights or saw the. bus and ran right into it. 

Then he comes along--

MR. ROSENBERGER: He said it stopped too quic • 

16 THE COURT: His first testimoey and the testi 

7 mony that .I recall before when we had his testimony that he 

I 

1

s never saw that bus after he left Appanattox until he hit it. 

, 9 MR. CRANWELL: · That • s what he testified to. 

· ... MR •. ABBITT·: He· said he stopped several times 

MR. · CRANWELL: No:, sir • 

THE COURT: He said that above Appomattox, 

. he never saw it again until he hit it. 

MR. ROSENBERGER: Then he said yesterday-

THE COURT: Afterwards he tried to cure it. 
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MR. CRANWELL: The reason· I remember it is 

I turned around and I said you ran smack into the bus and 

hit my fist and he said yes. 
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MR. ROSENBERGER: Judge, our evidence will al o 

be that your peopl·e knew that he had been driving tractor­

trajJers·, and that he had been hauling wood chips--

THE COURT: I'm going to. give you an oppor-

a tunity to put on that. 

9 MR. ROSENBERGER: When you have got all of 

10 that in there, there is no contradiction· on that. You haven't 

11 qot- th.is man has never had. an accident. That's unquestion d 

12 testimony • 

13 MR. CRANWELL: ~1ha.t do you mean he has never 

14 had an accident. He ran into this school bus, killed a girl 

15 and maimed another kid .• 

18 MR. ROSENBERGER: This- was the only time he 

17 had an accident •. That didn't prove an incompetent dr~ver 

18 prio~ to the accident. It was merely a failure to be able 

19 to turn his-

20 

21 

22 

23 

24 

25 

MR. CRANWELL: Well, are you saying to the 

Judge that in order to be an incompetent driver a person 

would have had to have had a wreck prior to ~is accident? 

MR. ROSENBERGER: You have got to have sane 

notice tnat I. have got an improper driver--

MR. CRANWELL: Okay. Let me tell you one of 

!.57 



I, 
I . 

'1 

I· 
12 

13 

4 

7 

8 

9 

0 

I 
: 1 

,2 

3 

4 

15 

Ia 
17 

I r r 
'0 

1 

188 

the arguments. I 'm going to make to the jury. I'm-- well, if 

you want me to explain to you how I think I can go about pro 

ing he was an incompetent driver, I'm going to say to the 

jury, number one, that he has given no reasonable explanatio 

as to why he hit the bus. He drove right into it·~ Let me 

tell you. I'm going to say to the jury, do you think a com~ 

petent experienced driver with three hours sleep is going to 

get into a vehicle tnat weighs 7.2,000 pounds and drive down 

the road? 

THE COURT: Gentlemen, I'm going to hear what 

this gentleman has to sav out of the ··hearing of the jury. 

Then I will decide whether it's admissible. 

MR. ABBITT: I think the record ought to be 

clear that all of these violations are purely and simply 

Federal violations; not a one is a state violation. This 

thing is purelY. intrastate. 

THE COURT: The reason I will allow this is 

to show that these people should have given these tests, 

should have checked this man, should have known whether or 

not he was a proper driver before tney turned h~ loose to 

operate a vehicle of the size of this upon the highways of 

tne Commonwealth of Virginia. 

MR. ROSENBERGER: Judge, he had an Operator's 

license. 

THE COURT: He had an improper Operator's 
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1 license.. He didn't have the proper license that he should 

2 have had. 

3 MR. ROSENBERGER: To drive for somebody else, 

4 but if he owned this van, he could have driven it. 

5 MR. CRANWELL: I 'm going to show that-- I 

a understand what you are saying·about him being able to drive 

7 a truck, but I!m also going to show that Elder and Jones, 

8 they said- he said that they looked at his driver's license. 

9 Have you ever looked at a Chauffeur's license? 

10 

11 

MR. ROSENBERGER: No. 

MR. CRANWELL: ~iell, when you pull your Opera 

12 tor's license out, it says right across the top of it; on a 

13 Chauffeur's license, it says Chauffeur's right across the 

14 top of it. Now you tell me, I bet they both have a Chauf-

16 feur's license, don't they? 

16 MR. ROSENBERGER: I don't know. 

17 MR. CRANWELL: Well, we • re going to pull them 

18 out, and r bet it s.ays Chauffeur's. And I'"m going to say 

19 

20 

21 

22 

23 

24 

25 

you mean you .looked at your driver's license and it said 

Chauff~ur's, and you looked at this man's--

MR. ROSENBERGER: The state trooper looked at 

it. 

MR. CRANWELL: The state trooper gave him a 

citation for it out here. 

MR. ROSENBERGER: I know, but they passed him 

159 
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on the road a number of times. 

MR. CRANWELL:· Well, let me tell you my opi-

nion on this. 

THE COURT: I'm not interested i~ your opinio s 

on this thing. I have got to rule on this now, and you all 

have t_ak~ enough time on this • 

Another thipg out there today, I don't want any bick 

erinq. We want to go ahead and move through this. No com­

ments by anybody about what the wi1;:p.esses say or anything. 

We are going to move ahead and get this thing out of the way 

' Because I saw this ju:ry the other day, and they got taken 

back a little bit, and they didn't take any time ~t all and 

came back in with a verdict like that. I want these people 

to. give this mature and proper consideration, and if we al­

low bickering and so forth, they are not going to do it. 

MR. .ROSENBERGER: Judge, we respectfully ob­

ject to yotr inclusion of th.is, but if you want to hear the 

evidence it's all.right. 

'rHE COURT: I'm g9ing to hear it.outside of the 

hearing of. the jury to see what the man's going to say. 

tThe Court and counsel return to tne courtroo 

after which the following proceedings were had.} 

lThe Clark calls the jury.) 

THE COURT: All righ.t. Al.l the. witnesses 

will please go out. Who is the next ritness? 

I· t6o 
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1 MR. CRANWELL: I'm going to call M. J. Elder, 

2 adverse party. 

3 

4 The witness, M. J. ELDER, having first been 

5 duly sworn, testifies as follows: 

8 

7 DIRECT EXAMINATION 

8 BY MR. CRANWELL: 

9 Q 

10 age, please? 

11 

12 

13 

14 

15 

A 

Q 

A 

0 

A 

Would you state your name and give us your 

Melvin Elder; 49. 

And what's your address? 

Post Office 85, Cullen, Virginia. 

What's your employment? 

Working tobacco for my stepfather and mother . 

16 now, and getting rid of my trucks. 

17 

18 

Q 

A 

You are getting out of the trucking business? 

I. parked three of them last week and I'm 

19 trying to g.et the otners parked as soon as I can get rid of 

20 them. 

21 

22 

23 

24 

25 

Jones.? 

known 

Q 

A 

Q 

as 

Now, in 1980, w.ere you in business with Mr. 

Yes, sir. 

Here you all operating a trucking business 

Elder and Jones? 

1.61 
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1 A Yes, sir. 

2 0 What were the primary-- what was your primary 

3 business? 

4 A Hauling chips and sawdust. I was working on 

5 the railroa~with C&O Railroad at the time, but I was a part 

6 ner with him hauling sawdust and chips. 

7 0 Do you drive a tractor-trailer yourself? 

8 A I can't even crank one. 

9 0 You were just in business with--

A .Yes,- sir •. 

0 You had _been in the business for a substantia 

period of·time; ~adn't you? 

A No, sir. I never been in the business before 

Q Never before going in the business with Mr. 

5 Jones? 

8 A I had a little hickory sawmill with my cousin 

1 We sawed these little things where you make axe handles and 

1a and sledge handles. lie had two men working and a ton and a 

• 
9 half truck to haul those things on, and that was in 1968. 

We hauled them to Kenbridge. ·During Christmas Kenbridge 

wouldn't take any and they said the first of the year they 

. would take them. We sawed a bunch of them and this plant 

burned down in Kenbr;dge, so the man in Kenbridge said we 

could sell them to Charles Roberts· in Greensboro.~. So Ken 

and another boy--

1.62 
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Ken·~who? .· 1 

2 

Q 

A Ken Scruggs • He was my partner at the time. 

3 We put those things on a ton and a half truck, two axle; jus 

4 a plain old regular farm truck that we used and went to Gree 

5 boro with those. When he crossed North Carolina line, the 

8 DOT people checked him and said we were improper and said 

7 we weren't supposed ~o be in there without something. It wa 

8 sometninq we didn't have right. That was the only trip we 

9 made in there, and we went out of business after that. 

10 Other than that I· far.m some, and I had worked in a 

11 restaurant in Charlotte Court House. MY brother•in-law and 

12 myself own a business and kept it for about five years and 

13 sold it. 

14 

15 

16 

17 

18 

19 

20 

Q 

A 

Q 

A 

Q 

A 

Q 

Who actually ran.the business then'? 

This business? 

Om-hum. 

Kenneth. Jones. 

Did he drive a tractor-trailer? 

Be could, but he didn't. 

Had h~ been driving tractors and trailers 

21 prior to you all getting into business? 

22 

23 

24 

25 

A 

Q 

Yes, sir. 

Bow many years, do you know? 

A I think ~0 or 15 years. He owned his own 

tractor-trailer part of the .time, and I can't remember him 
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driving others, but I recall him driving his own tractor­

trailer. I had known him for a long time and him driving 

off and on,·but the time we went into business he owned 

a garage in Charlotte Court House. 

Q How many trucks did you all own? 

194 

A At one time I think we owned-- I can't remem-

ber. I think it's 13,-but I'm not sure. When this wreck 

happened, I believe we had probably seven; I'm not sure. 

Q How many trailers did you have? 

A I don't remember. We bought 25 or 30 trailer • 

I don't remember if we had them at this particular time. We 

weren't pulli~g them. Most of the them were just for resell 

Actually we had for eve~ tractor, we probably had a trailer 

we could pull. 

Q And you all would haul these wood chips down 

to Roanoke Rapids?·-

A No, sir. We were supposed to haul them to 

South Boston. The plant in South Boston is owned by the sam 

people that owns the plant in Roanoke Rapids. They got 

blocked up with chips. We were hauling sawdust plus these 

chips • So theY. got blocked up and wouldn 't take them so 

we took some down to Roanoke Rapids for about a week. Then 

we started taking them again to South Boston. ~ie run them 

down there two o~ three trips to Roanoke Rapids on account 

of they wouldn • t take them in South. Boston, but the same 
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people owned both plants. 

Q Now, I assume, based on your 1968 experience, 

that you knew when you started qoinq over into North Caroli 

that you had entered into interstate commerce? 

A No, sir. 

Q Never dawned on you did it? 

A No, sir. 

Q YOu didn't think about it? 

A No, sir. 

Q Now, these drivers that y01 all would hire, 

did you personal!~ interview any of these drivers? 

A 

Q 

No, sir. 

Did you personally inspect any of the vehicle 

that were purchased? 

A 

Q 

A 

No, sir. 

Any trailers? 

~ seen some trucks. I'd. qo along and see tne 

18 truck, but as far as. knowing a~thinq--

19 

20 

Q 

A 

You left all that up to Mr. Jones, didn't you 

Yes, sir,. but I would give my opinion if it 

21 was a good lookinq. truck, but that's as far as I knew. I 

~ wasn't a mechanic or anything. 

23 Q How about the business procedures? Was all 

24 that handled ~· Mr. Jones also? 

25 A Yes, sir. 
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Q You were just kind of a silent partner in all 

of· this. Did you put up money? 

A I put up what little money I had and what 

little property I had. 

Q And you left the business operations mainly 

up to Mr. Jones, is that correct? 

A Yes, correct. 

Q He was the one that knew about trucks and the 

one that had been driving, right? 

.A Right. I didn't know anything about them. 

I know a little more now, but still not much. 

Q Are you still in business with Mr. Jones? 

A No, sir. 

MR. CRANWELL: Judge, based on our discussio 

·in chambers, I want to go into--

THE COURT: Ladies and gentlemen, if you all 

would go into the jury room ·for just a moment. 

(Whereupon the jury retired to the jury room. 

MR. ROSENBERGER: If Your Honor please, I \ 

move to strike his entire testimony on the grounds 

it's·irre1evant and immaterial.and has nothing to do 

with the. collision that occurred on May 1~, 1980. 

THE COURT: Let's see what he says now. 

MR. ROSENBERGER: I jus.t want to be in a posi 

tion-- I stated that in chambers, and I don't want 

166 
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1 . to waive that. 

2 THE COURT: I understand that. You are not 

3 waiving anything. 

4 BY MR. CRANWELL: 

5 Q You were a partner in business with Mr. Jones, 

6 were you not? 

7 A Y~s, sir. 

8 Q And you relied upon his skill and knowledge 

9 to run ~e business, did you not? 

10 A Yes, sir. 

11 Q Now, do you recall being charged in the Unite 

12 States District CouJ:t, Wes.tern District, with certain 

13 violations? 

14 A Yes, sir. 

15 Q I'm going to show you a waiver statement wher 

18 you consented to be tried by the United States Magistrate 

17 and ask you if that's your signature on there? 

18 A Y.es, sir. 

19 Q Also, I want to ask you if you voluntarily 

20 pleaded guilty to Count l, 2, 3, 4; all the way from Count 1 

21 

22 

23 

24 

25 

through to Count 26? 

A Yes, sir. 

Q Did ~ou pay a fine of $2,500? 

A Yes, sir. 

Q Did you plead guilty to Count No. 1? 

167 I 
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A I don't know what that is. 

Q I'm goi~g to read it to you. On or about 

the date the hearing is set forth in the State of the Wester 

District of the State of Virginia--

MR. ROSENBERGER: Excuse me a minute, Your 

HOnor.. I think the best way to get this in is to 

file this infor.mation. 

THE COURT: Well, I think he's going to file 

it, but he's asking this gentleman now. This man 

didn't remember what he pled guilty to and he's 

readi~g the counts to him and asking him if he's 

guilt~ of that. 

MR. ROSENBERGER: Well, we will state for the 

record that he pled guilty to Counts 1 through 26 in 

elusive. 

mHE COURT: I understand. 

MR. ROSENBERGER: Some of them are duplicate. 

THE COURT: .What he- I assume, Mr·. Rosenberg r, 

that what he is doi~g is. getting this man to state 

that he did plead guilt~ to allow.i~g an improper 

man to drive. A man who has not been licensed and 

so forth... Le.t him ask the question. We haven't put 

thi_s before the juxy yet, Mr. Rosenberger. That's 

what I'm. doing here. 

MR. ROSENBERGER: Very well, Your Honor. 
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THE WITNESS: That's what I pled guilty to. 

They had us Charged with 60 or 70. Most of them 

were duplicates and some of them are placed in there 

again. 

THE COURT: Let him read this to you and see 

if you pled guilty to this. Mr. Rosenberger said 

you did, and what he is asking is if you understood 

what you pled guilty to. 

THE WITNESS: I pled guilty to it; I under­

stood it at that time. 

BY MR. CRANWELL: 

Q That on or about the dates herein set forth 

in the State of Virginia, Western District, that M. J. Elder 

and Kennetn Jones, a partnership doing business as Elder 

and Jones, a common carrier b¥ motor vehicle engaged in 

transportation of property in interstate commerce did know­

inglY.. and willfully commit the herein after named drivers 

to use and employ said defendant to drive motor vehicles 

on the dates between the places herein set forth without 

maintaining a driver's qualification file for said drivers 

which included a valid medical examination certificate, a 

driver's road test, a driver's written examination, a driver s 

employment· examination, a driver's employment application, 

and an annual review of the driver's record in violation of 

49 CFR 391.51; 49 usc ~1914 Section B. 

1G9 
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THE COURT: I think the proper way to get thi 

before the court would be this way, Mr. cranwell. 

This man says that he pled guilty to those. He says 

he left the operations of the business to the other 

man. He admits he pled guilty. Of course, by being 

a partner, h.e is charged so. I think the way to get 

.at this would be with the other man. 

MR. CRANWELL: Okay. Your Honor, I would 

~gr.ee with that, but I just want to be sure that thi 

man acknowle~qes his--

THE COURT: This man has acknowledged that 

he did enter a plea of--

MR. CRANWELL: Knowingly and willfully. 

THE COURT: Well, that's what it says. 

MR. ROSENBERGER: Judge, tne reason I suggest d 

filing the t;h.ing is that the record--

THE COURT: He's going to file that. 

MR. CRANWELL: I'm going to offer it right no , 

Your Honor • 

THE COURT: All right •. I feel that that's 

far enough. to go with this. man, and I will allow 

tftemtohear just that part of it that he did, but he 

allowed the other man to .operate the business, but 

that h.e, himself, knowi~gly entered .. pleas to these 

charges. I think that's as far as we can go with 
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this witness • 

MR. CRANWELL: Your Honor, I offer his signa­

ture consent. I offer a certified copy of his plea 

of guilty and a certified copy of the counts which 

he pled guilty to. 

THE COURT: All right. Let's do that after 

the jury comes in. 

MR. ROSENBERGER: Judge, you are going to ad­

mit this before the jury now? 

THE· .COURT: Let 1 s wait until I hear Mr • Mick. 

Let 1 s go ahead and give Mr. Mick- are you going to 

call him next? 

MR. CRANWELL: I'm going to call Mr. Jones. 

MR. ROSENBERGER: Ju4ge, included in the in­

for.mation are counts 28, 29--

MR. CRANWELL: Just pull the pages off. 

MR~ ROSENBERGER: 30 and 31. I'd like the 

whole thing to be in and his pleas show that he did 

not plead guil~ to those four counts. 

THE COURT:· I c-ertainly don't want the man 

to say he· pleaded guilty to anything he didn't. 

MR. ROSENBERGER: All righ:t, but you mark 

th:em as. Exhibits what? 

MR. CRAm1ELL : I. think it ' s·--

TRE COtJR~: 2. 7; Exhibit 2 7 • 

iJ71 
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(Pocument marked Plaintiff's Exhibit No. 27.·) 

MR. ROSENBERGER: Of course, Judge, under no 

circumstances would we want those counts to go befor 

a jury .. even· if. you do admit any pleas of guilty that 

would not be as to those counts to be dismissed. 

You understand that? 

THE COURT: Yes. That's why I didn't see any 

reason for putti~g them in. 

MR. CRANWELL: Your Honor, I don't think ther 

is any reason to put them in. If there is any error · 

I'm going to suggest to the court now that Mr. Rosen 

berger is inviting error ~ letting someone testify 

that they did not plead quil~ to some charge. 

MR. ROSENBERGER: Well, you offered that as 

a tested copy, and the tested copy is the last page 

below the last count, so I want to make a point that 

those four counts--

THE COURT: I· don • t think it's going to amoun 

to anything for the ju~ to see. this part of it. 

He can certainly state to the jury what he has plead d 

guilty. to. I. think that's sufficient. r think.to 

allow them to see any of this other would be error. 

MR. ROSENBERGER: And, Judge, you are not 

r~ht now admitting any of it--

THE COURT: Until I have heard it. 
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1 MR. ROSENBERGER: So you haven't made up your 

2 mind on it? 

3 THE COURT: No • 

4 MR. ROSENBERGER: Okay. 

5 MR. ABBITT: You may want to cross examine 

8 him on what he has testified to·. 
: 

7 MR. ROSENBERGER: .No, I don't want to cross 

8 examine him. 

9 THE COURT: All right. He doesn't want to. 

10 Come around Mr • ·Jones • 

11 

12 The witness, KENNETH w. JONES, having first 

13 been duly sworn, testifies as follows: 

14 

15 DIRECT EXAMINATION 

16 BY MR. CRANWELL: 

17 Q Would you state your full name, please? 

18 A Kenneth WOodrow Jones. 

19 Q How old are you, Mr. Jones? 

20 A Forty-four. 

21 Q Where do you live? 

22 A P.O. Box 3, Charlotte Court House, Virginia. 

23 Q In 1980, were you in the trucking business 

24 with Mr • Elder? 

25 A Y.es, sir. 
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Q Had you been in the trucking business a sub-

stantial period of time? 

A Yes, sir. 

Q And you have heard him testify that you were 

primarily in charge of running the business? 

A Yes, sir. 

Q Tell us your previous trucking experience. 

A Well, I..!d owned trucks from 1970 to '76. I 

. sold out to buy a garage. I drove off and on for other peop e 

from 1960 to 1970. 

0 Who did you drive for? 

A I drove for Ware and Lumber Service in Wileys 

burq for six years, Roadway Express in Winston-Salem, North 

carolina for one year. 

Q Roadway Express in Winston-Salem, North caro-

·a lina for one year? 

( 
8 

A Yes, sir. 

Q They are interstate motor carriers, are they 

not? 

A Yes, sir. 

Q Did you take a physical exam when you went 

to work for them? 

A YeS', sir. 

0 A road test? 

A Yes, sir. 
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A written examination when you went to work 

Yes, sir. 

So you knew that when you drive in interstate 

3 

4 

5 commerce you had to do all that, didn't you? 

a 

7 

8 

9 

10 

11 

A 

Q 

A 

Q 

A 

Q 

Yes, sir. 

Do you kno~ why they gave you those tests? 

Yes, sir. 

To see if you were qualified to drive a truck 

Yes, sir. 

Now, in 1980, yQu knew you were makinq inter-

12 state runs, didn' t you? 

13 A It all happened in just two weeks prior to th 

14 date we are talking about. We weren~t running interstate. 

15 We were primarily open carriers. 

18 

17 

Q 

A 

Two weeks before May 12? 

we started hauling that stuff to Roanoke 

18 Rapids. We had picked up some of our own tractors from out 

19 of state and prought tnem in. 

20 

21 

22 

23 

24 

25 

hauling 

Q 

A 

Q 

A 

any 

Q 

Were you making interstate runs in March? 

Pulling our trailers in; yes, sir. 

Huh? 

Eicki~q up empty trailers, yes; we weren't 

loads. 

Are you te~ling this court that on March 31, 
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1980, John Child didn't make a run for you to Bridgewater, 

New Jersey? 

A · He went up there and picked up a empty traile • 

He didn't haul freight. We lost the trailer in New Jerse¥, 

and he brought it back in to us. 

0 Did Steven Blackstock on March 19, 1980, make 

a run to Lancaster, Pennsylvania? 

A Probably that was an empty trailer. 

Q And on 3-26-80, did Steve Blackstock make a 

run to Philadelphia, Pennsylvania? 

A That was an empty trailer. 

Q And on 4-5-8~ did Steve Blackstock make a run 

to Providence, Rhode Island? 

A Yes, that was an empty trailer. 

Q And on 4-12~80, did he make a run to West 

Haven, Connecticut? 

A I don't. remember the dates. 

0 All these are empty trailers? 

A Yes, sir. 

Q How about when he·went to Roanoke_Rapias, 

North Carolina? Was .that empty? 

A N·o, sir. 

Q How about York, PennsyLvania? 

A That was empty.. Roanoke Rapids was th.e only 

place we ever hauled out of state. 

~6 
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0 What would you do with those empty trailers? 

A We bought those trailers from Roadway Express. 

We had to pick them up from where they were sitting and brou ~t 

them to Charlotte Court House. 

Q Are you telling: the court that between March 

19, 1980, and·May 12, 1980, that you all bought ten trailers. 

A Bought more than that. 

Q 

A 

You bought more than that? 

Yes, sir. I don' t remember the exact dates , 

10 but-

11 Q But you knew ~at you were going out of state 

12 to get these, didn't you? 

13 

14 

A 

Q 

Yes, sir. 

And you were familiar with the Federal motor 

15 vehicle regulations, weren't you? 

16 A ~iell, I knew-~ I. knew of the authority, but 

17 we weren't running under ICC. 

18 Q Well, you did plead guil~, did you not, in 

19 the United States District court, Western District of Vir-· 

20 ginia, to running ICC on all these dates. that I have just 

21 eluded to you on? 

22 

23 

24 

25 

A 

Q 

A 

Q 

Yes, sir. 

Knowingly and willfully? 

Yes, sir. 

Now, do you have a Chauffeur's license? 
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A Yes, sir. 

Q Let me see it. 

(Witness complies with request.) 

Did you have a Chauffeur's license in 1980? 

A Yes, sir. 

Q You knew what a Chauffeur's license was, didn t 

you? 

A Yes. 

Q Who hired Mr. Wallen? You or Mr. Elder? 

A I did. 

Q Who was Al Meyers? 

A He was one of our drivers. 

Q Is he th.e man that tested Mr. Wallen? 

A Yes, sir. Be's the man he rode with. 

Q Did he tell you that Mr. Wallen was doing all 

6 

I 

·7 

right on the road? 

A I can • t remember how he told me. I always 

a asked him if the man was ·a good driver or whatever. 

9 0 But you, yourself, didn't check Gordon Wayne 

Wallen, did you? 

A No, sir. 

Q You left that up to sanebody else? 

A Yes., .sir. 

Q Do you remember answering some interrogatorie 

from me in the case of Edward N. Fuller, administrator of 
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1 

2 

3 

Pamela Dawn Fuller versus Gordon Wayne Wallen and M. J. Elde ? 

A 

Q 

Yes, sir. 

Let me read interrogatory #9 to you. State 

4 whether or not you or the company required the defendant, 

5 Gordon Wayne Walle~ to take any written or other tests to 

8 emplqy in your business? If yes, e~plain tne depth of the 

7 tests in deta~l. 

8 Your answer was-~ first· of·. all, let me ask you is 

9 that your signature? 

10 

11 

A 

Q 

Yes, sir. 

Gordon Wayne Wallen.was given a road test. 

12 Based on his performance of that test, our observationof.tha 

13 test was· that with his operating ability and prior experienc 

14 we .employed him. 

15 Now, wouldn't that lead you to believe that you ob-

18 served him and evaluated his d~iving? 

17 

18 

19 

20 

A 

Q 

A 

Q 

No, sir. 

You didn't do it? 

I didn't. · 

Well, is that answer on that interrogatory 

21 .incorrect t.nen? 

22 A Well, I didn't understand it. Did it say the 

23 company or me personally? 

24 

25 

Q 

A 

Why don't you read the answer. to that. 

I believe it's in error. 
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Q · Well, was it yours or not? 

A Well, the company I would think. 

Q . You didn't say anything to ~!r. •. Al. Meyers. 

or anything in your answers to interrogatories, did you? 

A No, sir. 

Q Now, you heard Mr. Wallen testify that he 

showed you his Chauffeur's. license or his Operator's license 

is that correct? 

A Yes, sir. 

0 And you loo~ed at it? 

A ·Yes, sir. 

0 And you said it was all·right for him to driv , 

is that right? 

A Yes, sir. 

Q 

A 

information I need and put it on the paper. I looked at his 

Class A and failed to see Operator's. I never seen a Class 

A Operator's license before. Al.l the Class A I had ever 

seen was a Chauffeur's license. 

Q Let me ask you, what does it say at the top o 

your driver's license? 

A You mean where it says Chauffeur's? 

180 
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Yes, sir. 

Yes, sir. 
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What does it say at the top of Mr. Wallen's? 

_It says Operator's. 

Didn't that tickle your curiosity just a litt e 

Sir, I looked at tne Class A; I never hea~d 

8 of a Class A operator's license. I always looked to see if 

9 it was a Class A license, and I just failed to see the word 

10 Operator. I never heard tell of a Class A Operator's li-

11 cense. I know a Class A permits you to drive in excess of 

12 

13 

40,000 pounds. 

Q 

· .... 

That's right. That's what intrigues me. You 

14 have never heard of a Class A Operator's license, have you? 

15 

16 

A 

Q 

No, sir. 

Now, if yoci had taken your time and looked 

17 over it and seen that this was a Class A Operator's license, 

18 you would have· been concerned about this man's ability, 

19 wouldn't you? 

20 

21 

22 

23 

24 

25 

self, 

A 

Q 

A 

.Q 

wouldn't 

A 

Probably so, yes. 

Probably so? Probably or yes? 

Yes, I guess so. 

And you would have probably tested him your-

you? 

No, sir. Class A is the same thing as Opera-

1.81 



tor's permit. You have got to be able to drive tractor­

trailers. 
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Q I thought you said you had never heard of a 

Class A Operator's license. ·How do you know it's the same 

thinq? 

A It says that you can drive a combination of 

vehicles three axles or more, 40,000 pounds and over· is 

Class A. 

Q But at that point in time, you jus.t testi·fied 

that .you··didn • t know .~at there was even such a thing that 

existed as a Class·~ Operator's license. 

A.· No, sir·, I didn't. 

Q So·,· if you had just taken some time to see 

you would have found out whetner this man was qualified to 

drive because you would have seen the Operator's on his li-

cense. 

A Class. A was. qualified, sir. With. a Cl.ass A, 

he has tbe s~e qualifications that I have with a Chauffeur• 

license. 

Q Now, did he have any medical examination? 

A No, sir. 

Q Did you ever ask him if he had any serious 

il~nesses or anything like that? 

A No, sir. 

Q Did you ask him if he was a diabetic? 

t.B2 
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A No, sir. 

Q You don't know to this day whether he's a 

diabetic or not, do you? 

A No, sir. 

Q Did you know that you can't drive tractor-

'trailers if you are a diabetic? 

A 

.Q 

A 

No, sir. 

You don't know that? 

No, sir. 
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10 MR. ROSENBERGER: ~eak up, please, so we can 

11 hear you. 

12 THE WITNESS: I know if you qot af.¥ res tr.ic-

13 tions-- I don't know about the health part. 

14 BY MR. CRANWELL: 

15 Q I just told you I was blind in one ~e. Do 

16 you think I could get a Chauffeur's license? 

17 A I don't think so. 

18 Q Let me ask_you what do you know about drivi~q 

19 a tractor-trailer? How do you go about deciding who to em-

20 ploy if you don't know any of this stuff? 

21 MR. ROSENBERGER: Your Honor, thats purely ar 

22 qumentative. 

23 THE COURT: Sustained. 

24 BY MR. CRANWELL : 

25 Q Do you know if ~ere is any restrictions on 

t.B3 
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a license? That you can't get a Chauffeur's license ori what 

you're telling us? 

A Well, if he hadaClass A license, he couldn't 

have any restrictions if he was driving. The State issued 

the license. I figured he was qualified. 

Q If you figured he was qualified, why did you 

qive him a road test? 

A A lot of people have pex:mits to drive. I 

wanted to see if he could handle it. 

Q That's exactly right. Every Tom, Dick, and 

Harry who walks in off tne street wi~ a Chauffeur's license 

Class A, you don't hire tnem, do you? 

A No, sir. 

Q Now, you are tel·ling me and the Court that 

driving tnis big rig is a pret~ complicated thing? 

A Don't seem too hard for me. 

Q Don't seem too hard for you? 

A No, sir. 

Q How lonq have you been doing it? 

A TWenty years. 

Q It takes a while where you can get to handle 

those things, don't it& 

A Well, I don't know how you are supposed to 

learn, sir. If the man can do it, he can do it in a short 

time. If he can't, he never will learn. 
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Q Well, you would agree with me that the man's 

physical capabilitie~ and his physical condition would have 

a. lot to do with his ability to drive one, wouldn't it? 

A 

Q 

Yes, sir. 

Then ~hy didn't you check this manis physical 

8 wellbeing out? Why didn't you give him a medical examinatio 

7 like the FCC ~equlations require?· 

8 A Like I say, we-

9 

10 

11 

0 

A 

Q 

You just didn't care, did you? 

Yes, sir, I cared. 

Well, let me ask you another thing. In order 

12 to drive these biq·r~gs, don't you have to know tne rules 

13 of the road? How they ·handle?· What to expect and look for? 

14 A Yes, sir. 

15 Q Well, ·why didn't you give him a written test 

16 to find out if he could do that? 

A 

Q 

I nad seen him drive a tractor-trailer. 

~ thougnt 2ou said a minute ago that you hadn t 

19 seen him drive; that· 20u had Alan Meyers do it. 

20 A I. s.aw him drive before he applied for the job 

21 I saw him driving down in Charlotte Court House. 

22 Q Okay. And you were satisf.ied that he was cap -

23 ble of driving from what you had seen him drive? 

24 

25 

A 

Q 

Yes,· sir. 

Then why-did you give him a test? Why did 

l.BS 
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have Alan Meyers drive with him? 

A He didn't know where to go. He had to find 

3 out where to go and unload and load and the process. 

4 Q So, what you are telling the Court then, is 

that he didn't have a road test? Alan Meyers didn't give 

8 him a road test, and all Alan Meyers did was to show him 

7 where to pick up stuff, is that right? 

A 

Q 

A He rode with the driver. 

Q To see where to go to pick up stuff? 

A To see how it handled, where to go, and all 

·that stuff. It was a combination of things. 

Q What? 

A I said it was a combination of things; ·show-

i~g him where to load and unload, seeing how he could drive. 

Q So, are you saying that ~he wav you had pre-

viously seen him drive didn't come into your decision on 

whether to hire him or not? 

A Yes, everything come into it. 

Q Everything. What had you seen him drive be-

fore? 

A Tractor-trailer. I seen him haul chips. I 

~: 

knowed where he was going to load and I knowed wh.e.re he was 1· 

going to pick them up and unload. 
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Who was he hauling for? 

James Guill, Wileysburg, Virginia. 

How about your other drivers? Did you give 

4 all of them a road test? 

5 A All the long distance drivers. ·we·had four 

8 long distance drivers at the time, and we ~id all the pro-

7 cessing under tne DOT. 

8 Q. Who were they? 

9 A Wayne Conner, Timothy Pride, Collin Jones. 

10 I'm not sure about the other one. I think it was Lee Sawyer 

11 

12 

13 

14 

Q 

A 

Q 

A 

Lee Sawyer? 

Yes·, .. sir •. · . .-

collin Jones, and who else? 

Timothy Pride. 

15 Q _Timoth.y Pride? 

16 MR. ROSENBERGER:. McBride? 

17 BY MR. CRANNELL: 

18 

19 

Q 

A 

McBride? 

Timotny Pride-- I don't know if ~at's his 

20 last name or not.. Wayne conner is one I know. 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

wnen were those people ~pl~ed by you? 

L can't remember the dates, sir. 

McBride? 

Pride; P-r-i-d-e. 

Pride. 

187 . 
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A That may not be the right name. I'd have to 

look-- I know it was four drivers. 

Q Are Collin Jones and Kermit Jones one and the 

same person? 

A No, sir. 

Q Who is Kermit Jones? 

A He's my brother. 

Q Nbc is Collin Jones? 

A He's my brother. 

Q 

A 

Q 

Who is Stuart Sawyer? 

He.was a driver from Newport News. 

Did they have some kind of ICC permit or cer-

tification? 

drivers. 

A They had everything. They are long distance 

THE COURT: In o.ther words, you knew that the 

were supposed to have tnese tni~gs, did you not? 

THE WITNESS: These lonq distance drivers, 

· ··: .. yes,~· su; But-. wheR I hired. Mr. ~7allen, we ·were just 

hau-ling:."local; 7 5 mile radius • 

THE COURT: But you did allow. h.im to l;laul 

over the state line? 

THE WITNESS: Yes, sir. 

THE COURT: And that was wrong, wasn'·t it'? 

THE WITNESS: Yes, sir. 
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THE WITNESS: Yes, sir. 
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BY MR. CRANWELL: 

Q 

A-

You say you have been driving for how long? 

Wel:l·,. r;oughly- 22 or 23 years off and on. I 

8. been off some and been back on. I haven't drove any now for 

7 about seven years. 

8 Q · You heard him testify that that truck was 

9 loaded with wood chips and made about 72,000 pounds? 

10 A Yes, sir. 

11 Q. Do you think. a·_ good experien·ced driver would 

12 have qotten in tnat truck ~oaded with 72,000 pounds with 

13 three hours sleep and try to drive up the road? 

14 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. ROSENBERGER: If Your Honor please, I 

object to him aski~g for an opinion under th.e cir­

cumstances. 

. THE COURT: Well, his opinion is very impor­

tant in this. 'l'his is th.~ man that dec:ided whether 

or not he should do it, and this is the whole gist 

of. this whole thing. Whether or not he was so neqli 

gent-- ~ mean that he shouLd have known better tnari 

to allow that man to drive. That's. wh.y I'm hearing 

it now to see if it was enough for it to be willful 

and unlawful. 

MR. ROSENBERGER: Okay, Judge, I.'m sorry. 
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BY MR. CRll..NWELL: 

Q · Do you think an experienced capable driver 

would have gotten in that truck loaded with 72,000 pounds 

_of wood chips and tried to drive it from Clarksville all the 

way to Big Island with only three hours sleep? 

MR. ROSENBERGER: That doesn 1 t include, Your 

Honor--

A He was worki~g n~ghttime instead of daytime. 

His run was set up where he could run it in the legal amount 

of time. He could have made his run in the legal amount of 

time. If he slept before.he went to work, he shouldn't have 

been tired. 

Q · Well, that • s what r·• m saying. 1i1hen you are 

that tired, do you think an experienced driver would have 

done somethinq like that?· 

A Well I I mean I don It see any reason for him 

to be tired. 

·o Let's me and you assume he was tired. 

A Yes, sir. 

Q Do you think a good experienced driver ought 

to get in a truck loaded-w.ith 72,00.0 pounds of w.ood chips 

and go hauling off down the road? 

A I don't know, sir. 

Q You don't know? 

A No, sir. 
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Let me ask you another question.. Did you re-

4 quire your drivers to inspect their vehicles? 

•5 

8 

7 

8 

9 

10 it. 

11 

12 

A 

0 

A 

Q 

A 

Q 

A 

They are supposed to. They are told to. 

Did you show them how to do the inspection? 

Yes, sir. 

D id you show: Mr • Wallen? 

Row to adjust the brakes· and what to check on 

What did they have to check? 

To check tne brakes, lights, tires. Of cours 

13 the water, stuff like that before they went out on a trip. 

14 The night Wayne left I had to qo down there; he was checking 

15 the stuff when I was down there. 

16 

17 

Q 

A 

You saw him checking? 

I was there when he left; yes, sir. He "\vas 

18 checking:. his lights· and· a·~l when_ I wen.t .. down on the· lot. 

19 I was helping him qo along; it was eight or nine o·'·clock or 

20 somewhere like that Sundav night. 

21 Q An.y of these other drivers that you had other 

~ than the ones you named, did you give a written test to or 

23 requixe a physical examination of any of them? 

24 A Not the ones that's supposed to be running 

25 local. 

191 
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j 
0 

A 

Do you know if they had a Chauffeur's license? 

Yes, sir. 

3 Q 

ji Mr. Wallen's? 

A 

Did you look at their license like you did 

I probably could have missed another one. 

0 You just didn't pay much attention before, 

did you? 

A I just paid attention to Class A. That was 

the thinq that was requi.red to run.· 

Q That you knew about. Well, did you ever take 

the time to inform yourself as to what you ought to do to 

qet good drivers. on the road? 

A I know what you need to do; yes, sir. 

Q Well, what do you need to do? 

A Pay un~on scale. 

Q Is that all? 

A ~Well, it's a lot of difference. 

Q Are you saying that to get qualified drivers 

you have to pay· a good wage? 

A It's a difference in operations of a large 

trucking company and a small one. I tried to do what was 

righ~. That's what I'm saying. I tried to check everything 

Q How much were you paying him? 

A He's being paid ~ the trip. 

Q BOw mucn a trip? 
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$30 I think. He made about $60 a day. 

What would a good experienced driver with 

union scale have gotten paid for those trips? 

A I don't know. 

THE COURT: Considerably more than· that. 
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THE WITNESS: I'm not saying a union driver--

7 BY MR. CRANWELL: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

What would he have gotten paid? 

I don't know, sir. 

You don't know what the union scale is? 

No. 

THE COURT: Gentlemen, I~m going to allow 

this in. This is certainly a jury question as ·t.o 

whether or not this man-- it's certainl.y a jury ques 

tion. I !m going to properly instruct them as to 

willful and wanton and so forth, but there is cer­

tainly a question as to whether or not this man was 

so careless and so negligent in hiring this man as 

to whether or not he would be guilty of punitive 

damages .• 

MR. ROSENBERGER: Your Honor, the evidence to 

this. time does not show any such willful and wanton 

negligence. As a matter of fact, he has said that 

this man was qualified. Th.e eNidence that we have is 

he has seen the man operate the truck. I would like 



224 

1 to ask him to what extent before you rule. 

THE COURT: All right. 

CROSS EXAMINATION 

BY MR. ROSENBERGER: 

Q Mr. Jones, Mr. cranwell read to you an answer 

to the interroqatory, and you also told him that you had see 

him drive. over what period of time and where had you seen 

him drive.tractor-trailers? 

A ~lell, he use to cane by my shop going to Covin -

ton up in the mountains, Lunenburg Coun~, and he would come 

by my .shop and get a load and come back. Prior to th.at-he. 

wa.s· .. dJ:ivinq. for John Tucker. He was driving a ten-wheeler 

truck then hauling lumber. 

Q What kind of lumber? 

A Just rough lumber from the sawmill. 

1 Q Now, when you speak of going over the moun-

tains to covington, what route did he follow when he came by 

your shop? Where was your shop? 

A I didn't ask him. I assume he went up 460 to 

Roanoke. 

THE COURT: If you don't know, say you don't 

know. 

THE WITNESS: All right. 

194 
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1 BY MR. ROSENBERGER: 

2 0 What routes would he follow-- whe~e was your 

3 shop? 

A 

0 

A 

Q 

A 

0 

10 different routes do you have to· get to covington? 

11 A I wouldn't want to say which way he went. I 

12 didn't question him. 

13 Q All right. Between Charlotte Court House and 

14 Covington, is it level driving like down in eastern Virginia 

15 or what? 

16 A No.,. sir. 

17 Q What kind of routes are they? 

18 A Rough terrain I quess you would say. 

19 Q Now, over what period of time. had you seen 

20 him drive. tractor-trailers? 

21 A I don't remember. I knew he was a driver. 

~ I don't remember how lonq. or how many times I saw him. 

23 .Q Did he live in the same qenexal area that you 

24 lived in? 

25 A The same county; about 2Q miles from where I 

lived. 
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1 0 Ha.d. you had any comments about his qualifica-

tions as a drive~_or law-abiding citizen? Did you know any-

th~ng about him? 

A No, sir. 

0 Had you heard anything detrimental about him 

prior to this time? 

A No, sir. 

8 0 How long did he drive for you before this col 

9 lision occurred? 

0 A I would say a week, I think. 
I 

'1 0 Did he have any accidents or any problems wi 

2, the tractor-trailer? 

3 A 

Q Were there any mechanical difficulties with 

5 the tractor-trailer that he had taken care of properly? 

A Not to my knowing. 

7 0 Had there been, you would have known? 

A Yes, sir. 
..... 

9 MR. ROSENBERGER: That's all I care to ask h" • 

THE COURT: I think this is a matter certain! 

where reasonable men could differ as to what this ·· 

man didwwhat was proper and riqh~ and whether he was 

really wantonly negligent in the manner in which he 

hir.ed this man and put him in charge of a truck with 

the power and hauling the loads and so forth. It 
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1-
certainly-- you and I differ on it a little bit, ~~., 

2 .and I think .we are fairly reasonable, and I think it 

3 is something reasonable men can differ on. I.think 

with proper instruction it ought. to. go·to the jury.· 

5 MR. ROSENBERGER: Your Honor, we respectfully 

J 

I 
6 object for the reasons stated. . 
7 THE COURT: All right. 

8 MR. ROSENBERGER: And further, the evidence 

9 does not show as a ma·tter of law as being a jury ·· 

10 issue as to whether he was guilty of ~illful wanton 

11 negligence. In addition, as a matter of law there i 

12' no evidence to show that the fact that he had a Clas 

13 A Operator's license and not a Chauffeur's license, 

14 or that he had not had ~ road test, or physical ex-

15 amination, or written examination, or oral examina-

16 tion had nothing to do with this collision. 

17 THE COURT: · Here's~ man that testified befor 

18 me, Mr. Rosenberger, yesterday that he saw this ve- . 

19 hicle in Appomattox and the next time that he r.eca.ll 

20 seeing it, he had hit it. 

21 MR. ROSENBERGER: I understood. him to say 

22 it stopped suddenly. · 

23 . -: . THE COURT:; After th~t. he· did come ·back· and· 

24 say that.. Prior to that ·time he sa1d that. on severa 

occasions, that he didn't see this vehicle after he 
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1' left Appomattox, and he doesn't recall seeing it or 

anything else. 

MR. ROSENBERGER: My recollection is he said 

also that he attempted to cut to the left, but did 

not have time. All of that goes into it. 

THE COURT: I understand that. All of that 

is qoinq in and the j·ury will have an opportunity 

as to which one they believe •. 

Frankly, I believe that he didn't see it unti 

after he hit it. 

MR. ROSENBERGER: Judqe, we would ask that ir 

respective of your conclusions as. to the evidence 

that you not express or give the jury that impressio • 

THE COURT: I'm certainly not goinq to do 

that. 

MR~ .. ROSENBERGER: Judg.e, could we have a 

short recess for a minute. I just have to go out 

for a minute if you don't mind. 

9 THE COURT: All right. We will take a five 

minute recess. 

(A five minute recess was taken at 10:.35 a.m. 

MR. ROSENBERGER: If ~our Honor please, Mr. 

Abbitt has just brouqht to my attention that I haven tr 

probably emphasized enough to the Court that the 

pleas of guil~ had to do with a number of other 
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drivers on other occasions with interstate commerce 

and that here we would be dealing with one intrastat 

trip by Gordon Wallen, so that would certainly be 

highly prejudicial to show to the jury the pleas of 

guilty. 

THE COURT: The only thing that I 1 m going to 

allow to qo to the jury as to pleas of guilty are 

the answers to his questions as to whether or not 

· he entered pleas of guilty to the specific acts of 

this man we are trying herf!! today. 

MR. ROSENBERGER: You don't have any in there. 

MR. CRANWELL: Oh yes you do. 

MR. ROSENBEBGER: Not on this particular occa 

sion. 

THE COURT: What I'm saying is. this, Mr. Rose -

berger, as to this man's abili~ to drive. To get 

before tne-- I think they are entitled to get that 

this man was not tested and so forth. That's all. 

I'm not interested in what they allowed the others 

to do. 

MR. ROSENBERGER: The evidence was that he ha 

been tested, and this man observed him. 

THE COURT: What I'm saying is what he read 

and asked this gentleman if that's what he answered 

a guilty plea to to this man not keeping the proper-
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He admitted that he did not ,_give him an examination 

as required. He didn't give him a physical or the 

written examination as required and so forth, and 

that's what I'm going to allow. 

MR. ROSENBERGER: For the Federal interstate? 

THE COURT: That's right. And this man has 

testified that he operated interstate. 

MR. ROSENBERGER: Twice, yes. 

THE COURT: Yes. 

MR. CRANWELL: Judge, ~auld I, for the record, 

state that once againi Ird like to point out to 

the Cou~t that. the plea of guilty is just one of the 

many factors that I think is admission on the part 

of this party that he was--· had a total disregard 

for the public's safe~ when he hired this man and 

entrusted him with a heavy piece of equipment that 

takes unique·skills to operate and put him out on th 

road. 

~HE COURT: That's why I~m allowing you to 

get that in and no other reason; just as to this man, 

not these other charges against Mr.-- nothing else 

of his other operations. I'm allowing you to get 

that in that this man pled guilty to not giving this. 

man a proper test and so forth. 

MR. ROSENBERGER: But, Judge, that plea of 
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guilty was interstate, not intrastate. 

THE COURT: I understand. The only reason. 

I'm allowing that is they did not test this man and 

he was operating in interstate. 

MR. ROSENBERGER: But not when this accident-

THE COURT: Not when this accident happened. 

MR. ROSENBERGER: Very well. 

THE COURT: Now, do you want to put Mr. Jones 

I. mean Mr. Elder on? I.t didn't seem to me from the 

evidence that I see that he runs the business. 

MR. CRANWELL: We can go ahead and start with 

Mr. Jones when the jury comes back. 

THE COURT: All right. Don't go beyond the 

admission of this. 

MR. CRANWELL: All right; I'm not. 

Cl!he jury returned to the courtroom after 

which the following proceedinqs were had. 

. 19 EXAMINATION B~ MR. CRANWELL: 

20 

21 

22 

23 

24 

25 

0 

A 

0 

A 

Q 

A 

Would you state your name, please? 

Kenneth W. Jones. 

How old are you, Mr. Jones? 

Forty-four. 

What's. your address? 

P.O. Box 3, Charlotte. Court Bou.se, Vi.rginia. 
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1 Q What is your current employment? 

A Truck salesman. 

Q For who? 

A Hines Truck Sales, Roanoke, Virginia. 

Q Now, in 1980, were you in the trucking busi-

ness with Mr. Elder here? 

i A Yes., sir. 

Q And you have heard him say that you were the 

kind of managing partner then? 

1 A Yes, sir. 

Q Now, tell us a little bit abou~ your work ex-

perience prior to going into business with. Mr. Elder. 

A I drove a truck from 1960 to '70 for other 

,:f 
~r 

r 
i 1~ 
t 

people. At that time I started driving my own truck until 

1976. 

Q Who were some of tne people you drove for? 

A Ware Lumber Serv~ce in WLleysburg, Virginia, 

Roadway Express in Winston-Salem, North Carolina. 

Q How. lo~g did you drive for Boadway? 

A One year •. 

Q When you went to work for Roadway, did you 

have to take a road test? 

A Yes, sir. 

Q Did you have to take a written test? 

A Yes, sir. 
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Did you have to take a medical examination? 

Yes, sir. 

Did you have to show proof that you could 

1 

2 

3 

4 

5 

operate the vehicle and have the proper license to operate 

the vehicle? 

8 

7 

A 

Q 

Yes, sir. 

Now, you and Mr. Elder went into this busines 

8 of haulinq wood chips, I believe, wasn't it? 

9 

10 

A 

Q 

Yes, sir. 

And you all hauled down to Roanoke Rapids in 

11 North Carolina? 

12 

13 

A 

Q 

14 Pennsylvania? 

15 

16 

17 

18 

19 

20 

A 

Q 

A 

Q 

A 

Q 

Yes, sir. 

And you made some trips to New Jersey and 

Not with loads7 no, sir. 

With empty trailers.? 

We went up there and picked up empt¥ trailers 

HOw many vehicles did you all have? 

Seven or nine;· I don•t remember. 

Now, this particular tractor that Mr. Wallen 

21 was drivinq for you on May 1.2, 1980., what kind of vehicle 

22 was it? 

23 

24 

25 

A 

Q 

A 

A 1.971 Mack sleeper cab. 

How lonq had you owned it? 

About eight months., I think. 
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Q How about the trailer? 

A I think it was a '65 Dorsey; I don't know. It 

was an oak-top trailer 40 feet long. 

Q How. long have you had a Chauffeur • s license? 

A About 22 or 23 years. 

8 Q You have had a lot of experience with big 

7 trucks, haven't you? 

8 A Yes,· sir. 

9 Q It takes. good physical skills to operate 

o them, doesn't it? 

1 

2 

' 13 

. I 

M4 

fa 
116 

117 

118 

~ 
l1 

1

22 

23 

24 

26 

A Well, I. guess so. 

0 You got to be in good physical health to oper 

ate one, don't you? 

A It's not that much more than an automobile. 

0 Do you have to be in good physical healtn to 

operate one? 

A Yes, sir. 

0 You have to have a. good working knowledge of 

tne rules of the road, too, don't you? 

A Yes, sir. 

0 Now, you say when you were working at Roadway 

you took a road test, written test, and physical test? 

A Yes, s.ir. 

0 Why did you have to take all those tests? 

A ICC regulations. 
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Q Roadway wanted to find out if you were quali-

fied to drive a truck, didn't they? 

A Yes, sir. 

0 And that's the reason you take those tests, 

isn't it? 

A Yes, sir. 

Q Did you hire this man back here? 

A Y~s, ·sir. 

Q Did you require him to take a physical examin -

tion? 

A No, sir. 

Q You knew that was required, didn • t you? 

A At the time I hired him it wasn't required. 

Q -Well, you knew if he was going to drive inte 

state commerce it was required, didn't you? 

A Yes, sir. 

Q Did you give him any kind of written test? 

A No, sir .. 

Q Did you. give him a road test? 

A One of our men did. 

0 w.no was that? 

A Al.an Meyers. 

0 Had Alan Meyers had a road test when he went 

24 to work for you? 

25 A As best I can remember. 
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I ! Q Had he had a physical when he went to work 

for you? 

A I think he had a physical, but we didn't re-

I 

[ 
I 

r 
i 

• j j9 

I 
0 

quire him to have it. 

Q You didn't give him a written test either, di 

you? 

A No, sir. 

Q Now, when you hired this gentleman over here, 

you put him in a truck with Alan Meyers? 

A Yes, sir. 

I 
1 Q And you testified a little earlier that you 

2 put him in that truck so he would know where to pick up his 

3 loads and things, didn't you?· 

I 
4 A Several reasons. So he would know where to 

I 
15 

I 
~6 

go to drive, and this other driver rode with him. 

Q Did you put him in the truck with Al.an Meyers 

17 
to evaluate what his skills were or show him where to pick . 

j18 up loads? 
I I 

119 A Botn, sir. 

20 
Q You would say both? 

121 
I 
d22 

A Yes, sir. 

MR. ROSENBERGER: If Your Honor please, I 
I 

I 
23 

suggest to Mr. cranwell to step back so we can all 

24 get in on it. 

125 THE COURT: Veey well. 
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1 MR. CRANWELL: I apologize to Mr. Rosenberger 

2 and to the Court, Your Honor. 

3 BY MR. CRANWELL: 

4 Q You testified earlier that the reason you 

5 hired Mr. Wallen is that you had seen him drive prior to go-
& • 

8 inq to work for you? 

7 A Yes, sir. 

8 0 so you saw him drive prior to his going to 

9 work for you and you were pretty much satisfied that he coul 

10 drive a truck? 

11 A Yes, sir. 

12 0 So, the truth of the matter is then when you 

13 put him in the truck witn Alan Meyers, it wasn't to evaluate 

14 or test his skills, it was to show him where to pick up his 

15 loads, wasn't it? 

18 A I never·rode witn him. 

17 0 I thought you just said you had seen him driv ? 

18 A I never rode with him. I seen him driv~. 

19 0 And you are saying to us that you would have 

20 to ride with him to see if he was qualified or not? 

21 A Not necessarily. 

·22 Q Did you look at this man's license when you 

23 hired him? 

24 A Yes, sir. 

25 Q This is his license he said he handed you? 
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A Yes, sir. 

Q Does it say Operator on it? 

A Yes, sir. 

Q This is your driver's license, isn't it? 

A Yes, sir. 

Q l'ihat does it say on that? 

I I 
A It say·s Chauffeur. 

Q That's the kind of license you need in order 

to drive for you, is·nrt it? 

A Yes, sir. 

Q Did you look at his license at all when he 

gave it to you? 

A Well, I wrote downhis.name, SOcial Security 

number, his address, and Class A license, so I looked at 

that much~·of i~. I failed to see this part over here. 

Q. Haw could you fail to see Operator on that or 

fail to see Chauffeur on there'2 You have seen that Chauffeur' 

license of yours a hundred times, haven't you? 

A r don't know. 

0 Do you think a good experienced qualified 

driver would get in a 1971 tractor that you've got and load 

up with 7~,000 pounds of wood chips and set off driving from 

Clarksville with three hours sleep to go to B~g Island? 

MR. ROSENBERGER: Your Honor, this question 

assumes the driver w.as tired when he got in this 
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tractor-trailer. He said himself he· ~lept until one 

o•c·lock the day before, so I think the question is 

~isleading. There is no evidence that this man was 

tir~d. 

THE COURT: Re.phrase your question. 

BY MR. CRANWELL: 

Q You feel like you are an experienced driver, 

don't you? 

A Yes, sir. 

Q Would you load that tractor-trailer up with 

70,000 pounds of wood chips and get in it and a.ttEnpt to drive 

it from Clarksville to Big Island with three hours sleep? 

A That depends on when the three hours sleep 

was. 

Q Suppose you had slept till one o'clock the day 

before and then gone to work at nine and had gone down to 

Roanoke Rapids and had vehicle trouble on the way back-­

stopped and fixed your vehicle at two o'clock in the morning 

and finally go~ in the cab, took a nap till five a.m. in the 

morning, then got back in the truck and drove it up to Clarks 

vi1le and filled it up with. wood chips. 

A 

0 

A 

0 

Y~s, sir. 

You think you would? 

Yes, s.ir. 

Now, would it be fair to say that all you kne 
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about Gordon Wayne Wallen when you hired him was you had 

seen him drive a truck before? 

A Well, I'm-- I talked to h~ lots of times. I 

been knowing him for about a year. 

Q Did you inquire as to his health? · 

A No, sir. 

Q Did you inquire as to his knowledge of opera-

ting a big truck? How to handle one? What the rules of the 

road were and that sort of thing? 

A I think w.e discussed that. 

Q You think you did? 

A Yes, sir. 

Q When? 

A Sometime when he asked me for the job. I 

didn't hire a man and put·him in the truck and tell h~ to 

just go off. 

Q Well, you hired a ~n without looking at his · 

driver's license, didn't you? 

A No, sir. I looked at his driver's license. 

0 You didn • t look at it vert close 1;hough·, di.d . 

you? 

A No, sir. 

0 How much d.id you pay this man? 

A He got paid by the load. 

0 How much per load? 
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It varied, but averaged. around $30 a load. 

Tell us what you have to do to get good ex-

perienced drivers. 

You want me to tell you what your answer to that was 

a minute ago? 

A 

Q 

Your question got me a little off, too. 

Tell us what you said then and tell us how 

8 mf question had you off? 

9 

10 

11 

12 

13 

14 

15 

18 

17 

18 

19 

20 

21 

22· 

23 

24 

25 

A 

Q 

Well--

Tell us, tell us, tell us right.now. 

MR. ROSENBERGER: Excuse me, Your Honor. 

THE WITNESS: Don'_t yel.l at me, sir. I'll 

talk to you if you will talk to me. 

THE COURT: Go ahead and answer the question. 

THE WITNESS: We was talking about the money 

part. The type of drivers. we have aQ.justs his own 

brakes, checks his own lights, runs the frontend 

loader.to load his truck. He's an all around worker. 

As far·as I'm concerned~ he's more experienced than 

a man that can just drive, but you don •.t ·make the 

money. He don't go through the same examinations 

a union driver does because all they have to do is 

drive. As far as experience and knowhow, I think he' 

just as good •. 

When it comes down to the money part, he don' 
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make that unless he does more work. 

BY MR. . CRANWELL: 

Q Tell us what you did then to satisfY yourself 

that this man had the experience and knowhow that you said 

he had? 

A I know he had been driving a truck, and he 

went with one of our drivers and drove with h~. 

Q Didn't you also say a minute ago that to satis-

fy yourself, you would have to drive with him yourself-- rid 

with him? 

A No, sir. 

Q ~ou didn't say that? 

A I didn't think I did, but I wouldn't have to 

ride with him to know he was a qualified driver. 

· Q Let me ask you if you recognize that? 

6 A Yes, sir. 

I ,7 

) 

I 18 

Q Is that your signature? 

A Yes, s·ir. 

I 9 Q I'll ask you if that is a cover sheet from th 

United States District court, Wes.tern District of. Virginia? 

A Yes, sir. 

Q Does that indicate that you pled guilty to 

certain criminal offenses? 

4 A Yes, s·ir. 

I 

5 Q And would one of those be Count #1? 
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1 A Yes, sir. 

2 Q And did that include Gordon Wayne Wallen? 

3 A I don't know. 

4 Q If I let you look at that, would that refresh 

5 your recollection that Gordon Wayne Wallen was one of the 

8 people? 

7 A Yes, sir. 

8 Q Would you like to read Count il for us, please 

9 A You read it. 

10 Q on or about the dates herein after set forth 

11 in the State of the Western District of Vi~ginia, Melvin J. 

12 Elder and Kenn~th w. Jones, a partnexship doing business as 

13 Elder and Jones, a common carrier by motor vehicle engaged 

14 . th t . f . . 'd"d J.n e ransportatJ.on o property J.n J.nterstate commerce J. 

15 know~nqly and willfully per.mit the herein after named drivers 

18 for the use of empl~ment of said drivers to drive motor 

17 vehicles on the dates and places herein set forth without t 

18 maintaininq driver qualifications including a current medical 

19 examination, a driver's road test, a driver's written examina 

20 tion, a driver's employment examination, a driver '.s employ-

21 ment application, and an annual review of tne driving record 

~ in violation of 49 CFR 391.51 and 49 USC 11914 B. 

23 Did you plead guil~ to that? 

24 A I pleaded guilty, but all that is not correct. 

25 We weren't a common carrier. 
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MR. CRANWELL: I have no more questions for 

him, Your Honor. 

EXAMINATION BY ~4R. ROSENBERGER: 

0 Mr. Jo·nes, could you tell us approximately ho 

lonq ·you had known Gordon Wayne Wallen before you employed 

h . ., 
.1m. 

A Well, I had known him for about a year. Most 

of the time when I saw him, he was working. As far as any-

thing more than that--

0 W.hen you and Mr. cranwell were talking about 

his driving a truck, do you mean just a regular truck or 

tractor-trailer? 

A When I first saw him, he was driving a t-andem 

axle~ a three-axle truck. 

Q All right. Can you operate a three-axle true 

with a plain Operator's license like Rosenberger would have? 

A No, sir. 

Q What kind of license do you have to have? 

A A C~ass A. 

0 Al.l right. Then what other kind of truck have 

you seen h~ or that you referred to? 

A I saw him driving a tractor-trailer for James 

Guill. 

Q Who is James Guill? 
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A man in the trucking business in Wileysburg, 

Q What kind of tractor-trailer and wha~. kind.of 

load did he haul? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

He was hauling wood chips when I sa·w him. 

Where did you see him haul them? 

He was going to Covington. 

From where? 

Lunenburg County; I don't exactly know where. 

Goinq to Covington, Vi~qinia? 

Yes, sir. 

Between Lunenburg and covington, is that level 

13 flat land or mountain land? 

14 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

A Well, it's really worse the farther west you 

go than·it is from here to the east. 

· Q · l:s "that:. obtained before you get to covington 

or· after? 

A Before you get to covington. 

Q A1l right. On the times that you had seen 

him, did anyth;ng: appear to. D.e .. wr·onq witll. his "health?. 

A .No, sir. 

Q Have you heard of him being in any accidents? 

A 

Q 

No, sir. 

Now, when you were asked by Mr. Cranwell about 

25 thes·e road tests, written tests, ph:ysical examinations, you 
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said they were required by what or by who? 

A The Department of Transportation, the Inter-

state COmmerce COmmission. 

Q When you say interstate, does that mean withi 

Virginia or outside-- from Virg~nia to other states? 

·A From Virginia to other states. 

Q At the time you employed this gentleman, what 

i$ did you employ him to do--· drive where? 
I 

!~ A He was to haul chips. from South Boston to--

from Clarksville to SOttth Bos.ton and sawdust from Clarksvill 

to Big Island. 

Q Was that rout~ entirely within Virginia?· 

A Yes, sir. 

Q Your knowledge of the ICC requlations, did 

that require these tests? 

A At that time it didn't; no, sir. 

Q As to the pleas of quil~ that you spoke of, 

you said it included a common carrier by motor vehicle. Wer 

you, as far as you knew, a common carrier? 

A We were not a common carrier. 

• Q You did though, when you referred to .one of 

these violations as involv~g Wallen, was that having to do 

with the haul from Cl.arksville, Vi.rgi.nia, to Big Island, or 

did that have to do with going out of tne state? 

A He went out of state when he went to Roanoke 
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Rapids, North Carolina. 

Q What was the purpose-- when did you start to 

go to Roanoke Rapids, North Carolina? Why? 

A I don't remember the date, but I recall-- the 

chips were cut off from SOuth Boston, so I told him to take 

a few loads to Roanoke Rapids·. 

Q 

A 

Q 

A 

Q 

hauling where? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Before this time, you were hauling to where? 

south Boston and Big Island. 

Then what happened? 

So we started hauling down to Roanoke Rapids. 

And thes:e thinqs involving liallen was for 

He went to Roanoke Rapids. 

North Carolina? 

Yes, sir. 

That was interstate? 

Yes, sir. 

Did you have any accidents down there?­

No, sir. 

Now, did you look at this man's license? 

When I hired him? 

Yes. 

Yes, sir. 

You are sure about that? 

I didn't look·at it close eno~gh, but I seeni 
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1 Q Did you see what kind of license he had? 

A I saw he had a Class A. 

Q And in your mind, what did the Class A autho-

rize him to operate? 

A A vehicle of three or more axles, combination 

weight of 40,000 pounds or more. 

Q All right. WOuld that have authorized him to 

operate the tractor-trailer that he was operating on this .da 

provided he owned it? 

A Yes, sir. 

Q What was the difference then between an Opera 

tor's license and a Chauffeur's license? 

A I'm not certain. 

Q Well, who is a chauffew:? What does he do? 

A That's when you are hauling-- he was driving; 

that was his job·.as a chauffeur. He was required to have a 

Chauffeur's license7 he was being paid. 

Q And hauli~g somebody else~ tractor-trailer? 

A Yes, sir·. 

Q . But if he owned that tractor-trailer, Class A 

would have been all right? 

A That's.the way I understood it; yes, sir. 

· Q W.ell, yo.u just told me it would authorize thr e 

or more axles in excess of 40,000 pounds. 

A Yes, sir. 
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1 . , 
MR. ROSENBERGER: I'm through, Your B:)nor. 

2 

3 
REDIRECT EXAMINATION 

4 
BY MR. CRANWELL: 

5 
Q Mr. Jones, you testified earlier-- just a min-

8 ute aqo- that you just looked at the Class on Mr. t-lallen' s 

7 driver's p~l:mi t? 

8 
A Yes, sir. 

9 
Q You had never seen Class A Operator's license, 

10 had you? 

11 A No, sir. 

12 Q The only kind of Class A you had ever seen 

13 was a Chauffeur's license, wasn't it? 

14- A Yes, sir.-

15 Q Well, don't you think :that if you bad taken 

16 just a second of your time to look to see that it said Opera-

17 tor's on it that it would have tickled your curiosity just a 

18 little bit? 

19 A :tt miqh.t have. 

20 Q -Don't you think.that that would have made you 

21 do a little investigating on this man? 

22 A The reason I got all the info~tion off of 

23 his license is we would get-- we would send and get the drivi g 

24 record from the Division of Motor Vehicles, and probably when 

25 we got it back it would have been caught. I always got that 
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info~tion from every driver we had and sent it to the Divi 

sion of Motor Vehicles to get the driving record. 

Q Now, Mr. Rosenberger asked you if you were 

hi~ing Mr. Wallen to be an intrastate driver; asked you if 

you were a motor carrier, and you said no, is that correct? 

A I said we were not a regulated common carrier. 

Q Do you recall a few minu.tes ago testifying 

e that you had four long distance drivers; Collin s. Jones, 
I 

$ Stuaz:t··. Lee Sawyers, and someone else who were qualified for 

1p these lonq haul drivers? 

1~ 
I 

I 

. A 

Q 

Yes, sir. 

And do you recall that they had been workinq 

1(3 for you a substantial amount of time before Mr. Wallen came 

1~· to work for you? 

A Yes, sir. 

Q Then you were a common carrier, weren't you? 

A No, sir. These drivers were running under 

f,a other carrier cards. 
I 

18 . ! 0 Hauling for you? 

A Haul.inq for eveeybody. 

2~ Q Employed by you? 
I 

A Al.l we did was pay them. 

0 You paid them? 

A Yes, sir. 

Q And they were employed by you? 
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Yes, sir. 

Wouldn't that make you a common carrier? 

No 1 sir. 

In your mind it doesn't? 

It don't. I know that for a fact. · 

251 

You know about that, but you don't know any-

7 thing about Class A Operator•s license and Chauffeur's li-

s cense, do you? 

9 

10 

A 

Q 

Sir , that was j ust a simple mistake. 

Was it a simple mistake or did you not pay 

11 any attention to what you were doing? 

12 A Maybe I wasn't paying attention. The other 

13 part I know it was the law on that. 

14 Q Would you tell me one more time what's the 

15 purpose of all these tests that you have to qive these ICC 

16 drivers? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. ROSENBE.RGER: Your Honor 1 we have been ave 

that about three times.· We object to the repetition 

·of that. 

THE COUR'r: Sustained. You may step down. 

MR. ROSENBERGER: Just a minute, Your Honor. 

RECROSS EXAMINATION 

BY MR. ROSENBERGER: 

Q These over~th.e-road drivers- these four other 
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drivers, did you lease them and tl;le. equi.pment to somebody 

else? 

A Yes,· sir. 

Q So, they weren't actually, other than you 

252 

renti~q them out with th~ equipment, tn~ were oper.atinq un­

der somebody else's rights? 

A Yes, sir. 

Q Now, when you saw CLass A on that Operator's 

license, did that indicate to you that that was a Chauffeur• 

license; a sufficient license? 

A Yes, sir, it did. 

MR. ROSENBERGER: Thank you. 

MR. CRANWELL: Your Honor, I apologize~ but 

r don't recall because of the questioning of this 

witness out of the h.earinq of the jury and with the 

jury in here, I don't recall if I asked him about 

the inspection of drivers with. the jury in here. 

THE COtJR'r: Ask your question. 

FURTHER EXAMINATION· BY: MR.. CRANWELL: 

Q Did you teach your drivers how to inspect tne'r 

vehicles? 

A Not personally; no, sir. 

Q 

A 

Did anybody? 

We had a mechanic that handled that end of it 
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1 We had a full-time mechanic to look at them. 

Q So, nobody taught these people how to do the 

3 inspections? 

4 A ·I told them what to do when they went on a 

5 trip. I didn't stay there personally. 

8 Q What did you tell them to do? 

7 A They had to check the brakes, lights, tires, 

8 and the enqine parts, oil and water; stuff like that. 

9 MR •. CRANWELL: That's all the questions I hav • 

10 MR. ROSENBERGER: So you saw that they did 

11 that? 

' 12 THE WITNESS: They were supposed to do it, 

13 and so was the mechanic. I didn't myself. 

14 MR. ROSENBERGER: That's all. 

15 THE. COURT: Next witness. 

18 MR. CRANWELL: Robert Mick. 

17 MR. ROSENBERGER: If Your 

18 want to hear this out of the 

19 jury. 

21 we will have 

24 

25 The witness, ROBERT MICK, having 

testifies as follows: 
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1 MR. ROSENBERGE~: May it please, Your Honor, 

.2 the Defendants by counsel move the Court to strike the evi-

dence dealing with the issue of punitive damages. Counsel 

for the Plaintiff has admitted that the operator of the truck 

was not liable for punitive damages. There is no ·evidence 

that Melvin J. Elde~ did anythi~g with regard to the opera~ 

tions of the trucking busLness or that he approved or disap-

proved any operations that had to do with this p~rticular 

transaction. 

Then as rega~ds to the Defendant, Kenneth w. Jones, 

we say as a matter of law tnexe is no evidence to show what 

Mr. Jones did was willful and wanton negligence that was a 

proximate,cause of this collision, and that there is nothing 
. 

on which to submit this to the ju~ as to either one of these 

Defendants. 

Mr. Abbitt wants me to emphasize the fact that this 

tractor-trailer was on an .. ·±ntrastate run at the time, but ir-

respective of that none of the evidence shows that any of 

the Defendants were negligent of w~~lful and wanton negligenc 

which would~ or actions which wou1d justify an award of 

.punitive damages • 

MR. CRANWELL:. Your Honor, with respect to 

Gordon Wayne Wallen, the Pl.aintiff indicated that th.ey though 

that his ~nly fault was being an.inexperienced driver who 

undertook the task that he wasn't up to, and that he's pro-
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1 bably guilty of simple negligence. Well, he admitted he's 

2 guilty of simple negligence on his part. 

3 The real question as I see it is was Mr. Jones, an 

4 experienced motor vehicle carrier driver himself, who was 

5 familiar with all the ICC regulations as well as his own 

a standards that ·he ·set out,. .·was he guilty of wanton neqligenc 

7 in hiring a person of the capability that has been indicated 

8 by the Defendant, Gordon Wayne Wallen? Let me just tick off 

9 what those things were. 

10 Here's a man who had a C~ass A Chauffeur's license 

11 for a number of years. He says he looked at Mr. Wallen's 

12 Class A Opera tor's license and never paid any attention to 

13 Operator in bold print. By his own admission, that would. 

14 ·have tickled his own curiosity, and he may have taken further 

15 steps to find out about this man's qualifications. 

18 THE COURT: Well, by his own testimony the 

17 man wouldn't.have been qualified to work for him. 

18 

19 

20 

21 

22 

23 

24 

25 

·MR. CRANWELL: He wouldn't have hired him. 

The next thing i:s, by his- own admis·sion, he did not inquire 

as to this man's healtli, yet he acknowledges one has to be 

in good healtn. in order to drive a vehicle. He acknowledges 

that one would have to know the rules of the road and know 

the operation of a big truck yet he didn't give him a wxit­

ten examination-- he acknowledges that-- or anything to.find 

out what his qualifications were in that area. 
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As to· the road test, his testimony is in complete 

conflict and contradiction. Out of the hearing of the jury 

he said one time· that h~ was relying on .. his having seen him 

drive before •. · Then he said that a road test was given. Then 

he said well he was on~y riding with the man in order to find 

out-- going from· lqcatio~ to location. Now, granted with the 

jury hearing_ him, he ·said that the driving with A1 Meyers 

was probably a combination of evaluation. But there is abso-
~ 

lutely no evidence in ·this re~ord th~t· he received any eva-

luation at all from~· Meyers as to what this man's driving 

capability was before he put him on the road. He never said 

he received any written report.or discussed that with him. 

Now, I think .there i.s ample evidence, at least this 

individual, that he had willful disr~gard for the safety of 

people on the highway. He acknowledges that these vehicles 

are large; they take special skills to drive them. Proximate 

cause is a difficult .area, Your Ho~or, and I understand the 

pro~lems .I have ·with proximate cause. I do know that the 

Court has said that you do not have to prove the .direct link 

of proximate cause by every sing.le solitary ~.i.t of affirma-

"tive evidence. 

Now., I ~nk that reasonable inferences can be drawn 

from the evidence in this case that Mr.· Wallen's inexperience 

is what caused this accident. I also think that the j·ury can 

draw the inference that willful wanton disregard for trying· 
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to evaluate whether he was a competent driver or not was an 

inference to be drawn from those facts, and I would s·uggest 

most humbly to the Court that they be peDmitted to draw that 

inference from the facts in this case. 

THE COURT: This is a vexy close matter cer­

tainly on this punitive damages situation. The rest of it, 

as you know, ther~' s no. question. You have alJ:·eady admitted 

liability and so forth. This is a close matter. 

I don't know that I could-- if they qave punitive 

dam~ges, I don't know whether I could let it stand or not, 

but I'm going to let it go to the jury. It's a close matter 

as to Mr. Jones. He's the only one. I could see where there 

is a question of punitive damages. 

MR. ROSENBERGER: With all due respect, Your 

Honor, I respectfu~ly object and accept to Your Honor's rul­

ing on this subject. 

THE COURT: I thought you would. 

MR. ROSENBERGER: I say, Judge, that these-~ 

you m~ght say simple acts of negligence, but not any willful 

and wanton acts as--

THE COURT: Well, that's a jury issue. 

MR. CRANWELL: Judge, there is evidence. By 

his own admission in Federal court of a willful and knowing 

violation of tne law. 

MR. ROSENBERGER: Failur~ to examine this 
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·fellow, give him a road test, and that sort of thing when 

here's a man that had been drivi~g, and he knew he had been 

dr~ving, and he knew he hadn't had any accidents. 

THE· COURT: See, that' s the part that ' s a ques 
.- . 
tion,. I th·ink, for the jury as to whether or not it was e-

nouqh. Whether or not it is eno~qh. Now, I_say it's a real 

close case, and .I want to look at some· law on it, -but no-

body· has pointed any ·raw 'to me except ·two cases of entrust­

ment, and .those are· not applic~le. 

·lt$. ·ROSENBERGER: Judge, have you ever known 

of anybody ever convicted of negligence that· .had. an ·automo-. 

·bile accident because.they.didn't have an Operator's license 

in Virginia when they had been driving on the road? This man 

had been drivinq, had been stopped by state troopers. 

well, I'm·not going ~o prolong it, but I believe you 

understand. 

THE COURT: !.understand your position. 

MR. ROSENBEBGER: These people have been s~ed 

jointly you know. I don't see how you could have a separate 

verdict in this case. 

MR. ABBITT: The minute you let ~t go to the 

juey as to punitive damages, that's going to be highly pre-

judicial to the other two Defendants regardless of whether 

·4 they find~ even if they don't find-- even if the jury doesn• 

5 find for punitive damages, it's. going to raise the amount. 
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1 MR. CRANWELL: They can poll the jury and 

2 ask the jury that question. 

3 MR. ROSENBERGER: Yes, but Judge that is 
' . 

4 very important, -and I inade the point when we started out yes-

5 terday that we are admitting liabilit¥ as to compens~tory 

~amages, but if you add all of this· in you can't say that 

7 they, ·because of this evidence, ·that they haven't put it 

8 in under compensatory damages and not punitive. Particularly 

9 · when· you are going to rule as a matter of law that two of 

.10 ·them are not ·guilty o_f ptinitive damages. That!s where ·you are 

· 11 going to have a big problem. I think Mr. Abbitt • s point is 

12 very .well taken •. They. are goi.nq to be i~ a spot. 

13 MR. CRANWELL: Ar·e you sayinq to me or are you 

14 saying to the Court that in a case where one of the joint 

15 tort-feasors may well be guiltv of punitive damages and ano-

16 ther one is not, that ·ther·e is .. no way that ·you·. cou:ta ever· 

17 tJ:y tho~e cases together?'. .· 

18 MR. ROSENBE:RGER: Well, when you have three of 

19 them admitting compensatory damages. Three of them admitting 

20 that. Then you add in all this other business and you have 

21 ·filed ab90t 15 photographs of this accident. You have added 

22 insult to inju~ as to how this accident .happened when we ad-

23 · mitted it was all our fault. 

24 MR. CRANWELL: You don't have to build yOJr 

25 record when you are talking to me. I have been th.ere before 
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too .. 

MR. ROSENBERGER: I just want to stop right 

here and tell this Judge who is ruling on this thing that it' 

his responsibility to see that we get a fair and impartial 

trial.· 

MR. CRANWELL: Well, it sounds like to me that 

you are saying to the Judge that in any case that you have 

more than one defendant, and one of them may be charged with 

punitive damages, that you don't think the defendant who is n t 

~uilty of· P.~itive damages could· not.:get .a .fair ahd impartial. 

verdict f:i:om:.~a~ ~-~ cmd:' I .. ~don·' t. ·be.lieve that. 

MR. ROS.ENBERGER: · .:;rudge, I'm saying you can't 

get a jury of laymen to distinguish between these things. 

MR. CRANWELL: Th.e law_ provides for that. I 

have got a --~pecial· verdict-- the law says th.ey can be duly 
.·& .• ·. 

instructed that they have to award compensatory and punitive 

·damages separate. That's what the law is. 

MR. ROSENBERGER: But. when you tell this jury 

that the operator of that tractor-trailer that caused this 

accident was not liable for punitive damages, whereas another 

. guy's at home and knew nothing about it, they are going to 

certainlY. add on to the compensatory damages to take care of 

· the guy that was operating the truck. That's the reason we 

objected from the beqinninq. · 

MR. CRANWELL: That is pure specu~ation on Mr. 

230 



277 

1 Rosenberger's part. 

2 THE COURT:· What you are saying is that the 

3 jury hasn't got sense enough to give the verdict. I don't 

4 believe that. With the proper instructions, I think that .... 

5 they· will. ; think we can instruct them properly; and I jus 

8 said to·you that it's a close case and close matter as to 

7 whether or not there was willful and wanton neql~qence on 

8 the par:t of" anybody. 
- . 

But l think that there has been enough 

9 evidence on the part.of Mr. Jones as to whether or not he 

10 was-·he pled guilty to willfully not doing these things he· 

11 should have done. He's done that. He has admitted that tq 

12 the j uey- to the Court. 

13 MR. ROSENBEBGER: For interstate. 

14 THE COURT: He furthe.r admits that he has bee 

15 a driver for twenty-some years. He knows all about driving, 

18 and he didn't do these things that ought to be done ~ any-

17 body h~ring a driver. All he knows about this man, from the 

18 evidence, is that he has seen him drive up and down the road 

19 for other· people, and he stopped. by his place. He had never 

20 ridden with him, nevex saw anything about him at all,. and he 

21 put .him in the truck with this other man to ride. 

22 MR. ROSENBERGER: We respectfully ohiec~ 

23 THE COURT: All right. 

24 MR. ROSENBERGER: Judqe, 

25 Abbitt 
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THE COURT: Oh, no. My comment is 

said that he didn't do it, 

was here. 

next witness.· 

Litchford. 

JR., having 

first been d sworn, testifies. as follows. 

DIRECT EXAMINATION 

ROSENBERGER: 

Q Would you state your full name, please? 

A Franklin Poyce Litchford, Jr. 

5 0 Where do you l.ive, Mr. Li.~chford? 

6 A Concor~, Virginia. 

7 0 What • s. your bus.iness? . 

8 A J:.1 m a mechan-ic. 

9 Q Do you jus.t work in your garage or what do you 

o do? 

., A I work in a garage and do road service work 

2 and wrecker work. 

0 Whose garage is tnis? 

A My fathers. 

·o And you.work there for him? 
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A I been there all my life. 

Q Did you.have occasion to go to the scene of 

the school bus accident on Route 460 about a mile or so from 

Spout Spring on May 12, -1980? 

A 

Q 

A 

Yes, sir. 

What was your purpose in beinq there? 

Remove a tractor and trailer from the scene 

of the accident. 

Q What did you take with you to remove it? 

A We had a-~ we took a wrecker. We might have 

took two wreckers and equipment to move it. 

Q When you hooked to tne tractor-trailer, were 

13 you able to move it? 

14 A Yes. We moved it a few feet and noticed the 

16 Wheels on the tractor were sliding, so we stopped and ad-

16 justed the brakes off on the tractor so we could pull it. 

17 Q What do you mean you had to adjust the wheels 

18 off? 

19 A When the air goes down on it or anything hap-

~ pens, it goes into emergency lock, and tne brakes were locke 

2t up ori it. We had to get under the bottom of it and·.adjust 

~ the brakes so we could get the wheels to release because the 

23 brakes was on. 

24 Q Then if you had.to·release· the brakes on all 

25 of them, what woul.d ~hat indicate to you as a mechanic as to 
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whether the brakes were operati~q? 

A Well, the brakes was. properly adj us.ted and was 

good brakes on it because I had to release them. If it hadn' 

peen out of adjustment or no brakes on it, then these brakes 

wouldrlt have been locked because the air chambers wouldn't 
. . 

have hold the brakes on because when it's not adjusted up 

properly. the. wheels would roll. By the wheels sliding, that' 

why I had to get under it and adjust them off. 

MR. ROSENBERGER: You may examine him. 

CROSS EXAMINATION 

BY MR. CR.ANw.ELL: 

Q Mr. Litchford, I hope I'm going to be brief. 

Have you worked on tractor-trailers right often? 

A Yes, sir. 

Q Now, I don't know muc~about brakes, but let 

me s·ee if you and I can exchange some information here that 

might be helpful to all of us. 

There.: ar:e· air.: brakes:·.on .. ·th.is tractor-trai.ler, right? 

A Yes, sir. 

Q The principal of an air brake is just tne op-

pos~te from a foot brake in an automobile. In other words, 

in an automobile you put pressure on and that pushes the dru 

up against the wheel and stops the car, right? 

A Ri.qht. 
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1 Q And air brakes what you do is you force air 

2 in- and ·hold the drums away from the wheel and when yoo let 

3 the air out, the drum flies _back and stops it, right? 

4. A ·well, both parts-- well, I know you're speak-

5 ing the bes_t you can,. but I think wha~ you're saying is righ , 

e it's just not said correctly • 
.. 

7 Q Okay.. How about you sayinq it correctly for 

a me.· 

9 A . When you apply your brake with air pressure, 

10 your brake shoes. expand and go aqainst the drum, and that's 

11 what it does apply. What I said- a while ago, if one's out 

12 of adjustment, then any·· time your brake is applied on emergenc 

13 or with the foot brake-- if it's out of adjustment, ·it wouldn't 

14 lock the wheel. 

15 What I'm sayi~g is they was adjusted. 

16 Q Isn't it true that if you severed that hose 

17 from the air tank to the brake, it will lock the brakes up? 

18 A ~ell me that again~ 

19 Q Isn't it true that if you severed the air hose 

20 
that goes in and feeds tne air to the air compressed brake, 

21 
once you sever that hose it will lock the brakes up? 

22 
A That's. right. 

23 Q And the hose was severed on this. air brake, 

24 wasn't it?, 

25 
A I don't understand the word you use-- hos~. 
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Q Well, was the hose severed?. 

2 A What do you mean, sir? 

3 
Q - The air hose in the brake? 

4 A Well, not to my knowing. I don'tknowif it 

was or not because I ne"?'er p-ut. no a.ir: .on i.t, and .1n the wreck 

8 the hoses was damaged and torn. 

7 Q And the reason the brakes locked up was be-

8 cause there was ·no air pressure there, right? 

9 A R~ght. · But if the brake wasn't adjusted pro-

0 perly, it wouldn't have held when I slid it. In lock or out 

of· lock, it would still have the same amount of brake. That' 

what I'm s~ing. 

3 Q What I 1 m asking yqq. is. becaus:e the brakes were 

locked up was because of the damage to the air hoses, is that 

right? 

A Well, any time a truck loses air pressure and 

goes into eme~qency, it will lock up, yes. 

Q So, you would agree then that in the accident · f 

tne air hoses were ruptured, it wouLd have locked the brakes 

up on that truck, wouldn't it? 

A' Yes. If it's improper adjustment it would. 

If it wasn't improper adjustment, i~ won't • 
. 

Q And the brakes were locked up on this? 

A Yes, sir. 

Q So, that would lead y.ou to believe that it was 
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1 an improper adjustment? 

2 A No. They. were ~djusted·up tight; that's how 

3 I.adjusted them off. 

4 Q Is it fair to say that the reason the brakes 

5 were locked up and the wheel was sliding is because you had 

8 lost air pressure to .. the brakes? 

7 A Yes, sir7 at that time it wou~d be. 

8 Q Would it be fair to s.ay that within the course 

9 of the accident-- of the impact- that the air hose was se-

10 vered that that would automatically lock the brakes up at 

11 that point? 

12 A Y~s, .it would, but aqain I say if they were 

13 out of adj us.tment, they w.ill s.till come on but they wouldn • t 

14 hold. But if they wasn't adjusted up properly- s.o really 

15 the brakes has to be adjusted up properly to hold with the 

18 foot valve or if the air hose is cut or torn. 

17 
Q .. It lWUld have been pos.sible under the s·cenari 

18 that you have qiven to-- maybe to have attempted to apply 

19· the brake and because of some malfunction you couldn • t vent 

20 the air and the brakes wo~dn't work. Is that possible? 

21 A That would be possible. 

22 Q So, you didn'·t check the brakes for that type 

23 · of malfunction, did you? 

24 A There's no way becaus.e the Linings, like· I sa , 

25 was torn. It was good brake lini.nqs on them, and the brakes 
I 
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were set up properly and tight. By allJ:.e-asan, it should have 

had good brakes.on it because it had brakes on it when I went 

to get it, but I wasn't in the truck with him so I can't 

honestly say. 

MR. CRANWELL: r don • t have any more questions. 

REDIRECT EXAMINATION 

BY MR. ROSENBERGER: 

Q Mr • Litchford, do I understand you to say that 

the brakes would not have locked up like you found them if 

they had not been working properly before the accident? 

MR. CRANWELL: Your Honor, I object. That is 

an ex~emely leading question. 

MR.· ROSENBERGER: That 1 s what he said, Your 

Honor. 

THE COURT: Gentlemen, ask him a question; a 

straight~ut question. 

BY· MR. ROSENBEBGER: 

Would the brakes ~ave locked up like you found 

them if they were not properly adjusted before the accident? 

A We.l1, the brake would have came .on· at any 

time, but if they hadn't have been adjusted up right, they 

wouldn't have slid tne wheels when I tried to move it. They 

was adjusted properly. That's what I'm saying. Eitherway 

the brakes was properly adjusted up tight. That's. why the 
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2 
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wheels slid. And that~s the reason I qot under and adjusted 

'bh$1 off. Now, any other malfunction is beyond my knowing. 

MR. ROSENBERGER: May he be excused, Your 

Honor? 

~HE COUR~:. I don't know. 

8 

7 RECROSS EXAMINATION 

8 BY MR. CRANWELL: 

9 Q ·.From my own mind when you say they were ad-

10 justed riqht, you mean that the drums that ac~uall.y exert 

11 pressure ~qainst the whee:L hubs to stop it were adjusted 

12 r~qht so they ali fit into place in the riqht spot, ri~ht? 

13 A Right. You say the drums and all and really 

14 it • s .the brake shoes against the drums. 

16 Q · Riqht. And all that was adjusted properly. 

18 Wha-t; ·yo·u are sayinq is any other malfunction or any 

17 othe~ problems with the brakes, you didn't check? 

18 A Riqht. ~hey couldn • t l;le checked. because the 

19. air hose was torn. 

20 I have been to q.et some like this and the brake came 

21 on like this and the brake will not hold. 

22 

23 

24 

26 
., 

MR. CRANWELL: Your Honor, that's all. 

THE COURT: You may step down. 

MR. ROSENBERGER: We rest, Your Honor. 

THE COURT: All riqht, gentlemen. Do you hav 
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1 rebuttal? 

~ 

I 
!3 

MR. CRANWELL: No rebuttal, Your Honor. 

THE-COURT: We are going to go back 

4 and and talk about the instructions. 

5 MR. CRANWELL: Your Honor,. 

instructions, make one inqUiry of 

Mr. Abbitt and in chambers? 

We are in chambers 

9 anyway. 

1 were had in chambe 

I 
2 •. . . ~ :1. with 

3 I have young Gr eq 

Allen here and he's for days. Your Honor, I 

that the jury want to see his 1 , 

and ·r will be mo happy for them a look at his 
.. 

condition. The photos r sonably depict 

MR. ABBITT: It would be this tim • 

THE COURT: That' s up to you 

MR. ABBITT: He's rested his case. 

THE COURT: He ts rested his cas.e, and 

rebuttal. 

MR. ROSENBERGER: If Your Honor p~ease, the 

Defendants, all of them by· counsel, move the court to strike 
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1 the evidence relative to punitive damages and to submit this 

2 to the jury solely on the question of compensatory damages. 

3 And, of course, it goes without saying that I renew 

4 my motions for mistrial because of prejudicial evidence that 

5 has come in that must affect the jury's ve·rdict as to com-

8 pensatory damages. 

7 I think maybe one time, Judge, you described this 
\ 

8 as a horrible or terrible accident, and I ~gree that it was 

9 a bad accident. 

10 MR. CRANWELL: That was not done to prejudice 

11 the jury. 

12 THE C'OURT: I didn't say that in front of the 

13 jury. All of you all agree that it was a bad accident. 

14 MR. ROSENBERGER: We know that, and we admit 

16 liability for the reason tnat ·we didn't want to prejudice 

18 the jury against these people on compensatory damage·s. We 

17 lmow we owe compensatory damages. 

18 THE COURT: All right, Mr. Cranwell. . 

19 MR. CRANWELL: Your Honor, I understand that 

20 on a motion to strike the evidence is viewed most favorably 

21 to the plaintiff. The motion now, of course, is I guess 

~ on the weight of the evidence, but again I would state.to 

23 the Court that I do think there is a jury question on puniti 

24 damages of Mr. K. w. Jones. The evidence in this case is 

25 that he was an experienced driver, he knew what he was doing, 
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he, himself, had had to be qualified to drive these large 

rigs. In addition to the ICC r~qulations that he was familia 

with, he indicated that it was necessary to have a physical 

well-being in addition to being familiar with the operations 

of the trucks, to be familiar with the. rules of the road, yet 

he took no steps to inform himself of that. He also acknow-

ledges that these rigs are large things that takes some skill 

over and above the ordinary to operate, ·yet by the same toke 

he took absolutely· no s.teps whatsoever to infoJ:m himself as 

to the skill of this. Gordon Wayne Wallen. In fact, there is 

no evidence that he even took the time to check with. Mr. Alan 

Meyers who was to do the road test. I have a question as. to 

whether or not there was even a road test if you cons.ider all 

the evidence of his made outside of the hearing of the jury 

as well as in. 

J: think the jury ought to have the opportunity to 

say we don't think the people should allow. unqualified people 

to be out on the highway with total disr~gard for sa£ ety. I 

do~ think there is any question. If you look at this man's 

experience and tne circumstances. o£ what tney were hauling, 

the size of these rigs, he knew that he had t~ have a quali-

fi..ed person out there. I think it's an ab~olutelY. total d~s-

rega~d for the safety of tne people using the highways of the 

Commonwealth of Virginia to put a person out there who is 

driving a vehicle like Mr. Wallen. 
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The evidence in this case is that this man came down 

the road, he had seen the school bus once, he came down the 

road and he never saw it again and ran right smack in the 
4 

5 

6 

7 

8 

9 

. 10 

11 

12 

13 

14 

15 

18 

17 

18 

19 

back of it. There is absolutely no excuse for that kind of 

conduct, and I think the jury would be reasonable in inferrin 

that this guy shouldn't have been put out on the road. If 

you look at what Mr. Jones did or didn't do, I think he indi­

cates a willful disregard for the safety of people driving on 

the highways and I think the jury-

THE COURT: Well, further than that, ne allowe 

a man to operate who didn 1 t have the proper operating creden­

tials. 

MR. CRANWELL: Wel.l, Judge, that. goes·: without 

saying that this man knew that he had to. have a Chauffeur's 

license, yet he lopked at a driver's license that obviously 

had the word Operator printed across. the top of it, yet he 

did not spend the time or even take--

THE COURT: Of course that is coup~ed with the 

other evidence. I feel that this is a close question, how-

20 ever, I feel that it is a jury question as to whether or not 

21 Mr. Jones is guilty of willful and wanton negligence .in hir-

22 inq this. man and turning him loose with this vehicle. For 

23 that reason, I'm going to allo~. that to go to the jury. I 

24 don't know what the s.ituation will be after that. 

25 MR. ROSENBERGER: If Your Honor please, we 
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resp~ctfully object for the reasons stated.. By. not respondin 

in detail to Mr. Cranwell, we think his· version. of the evi-

dence is not complete. 

THE COURT: All. right. It is certainly in 

my mind a jury question as to whether or not that ·man was 

quilty of willful wanton n~qligence having pled guilty to wil ·-

ful-- knowinq he hadn't done the proper things for this man 

to be drivinq. 

MR. ROSENBERGER: Of course, Ju~ge, you realiz 

~hat we think this prejudices us as to compensatory damages. 

THE COURT:· I understand that. That's in the 

record. I think under the proper instructions, I'm certainly 

qoing to instruct them that any punitive damages against him 

have nothing to do with compensatory damages. 

Now, let me_ get the Plaintiff's 

Your is taken out 

-of the blue book. accor-

dance in the Supreme court 

or at leas.t the in the blue 

book. states the issues. 

Judge approves, this will be 

any objection to that? 

MR. ROSENBERGER: Oh, yes. Number one, the 

evidence is insuffcient as a matter of law 
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of ~nitive· damages ~gainst K. w. Jones, and the evidence is 

insufficient as a matter of law to show that any such negli­

gence was a proximate cause of the collision. 

· THE COURT: Of course, that's certainly a 

matter to argue before the jur·y. I'm going to give this. 

This is number one. 

Now, that was the one I wanted to be sure that you had 

Any objection to that? 

MR. ROSENBERGER: The Defendants, by counsel, 

10 object to instruction number two on the ground that there is 

11 no evidence on whic~ to base .this and the reading of this 

12 ins-truction. shows that it • s no evidence to support it. 

13 MR. ABBITT: Of course, the submission of this 

14 is prej.udicial to all the Defendants from the standpoint of 

.15 compensatory damages. 

16 THE COURT: You have no objection to proximate 

17 cause, do you? 

18" 

19 

20 

21 

22 

23 

24 

25 

MR. ROSENBERGER: The definition is correct. 

It's not correct in this case, Your HOnor, because as a matte 

of law there was no prox·imate cause, and nothing that this 

man did was a proximate cause of punitive damages. 

Now, the one thing that this instruction may be mis­

leading is as to we have admitted that we are liable for com­

pens~tory damages which is an admission of proximate cause as 

to compensatory damages, but this doesn't limit that. Thi.s 
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deals with punitive damaqes also. 

We respectfully object to the giving of instruction 

o~e, two, and three for the reasons stated. 

THE COURT: And four? 

MR. CRANWELL:,· Judge, I. think 'this· ·will pro:-

8 bably take just a minute to redraft this. 

7 THE COORT: Well-- If you find for the Plainti f 

8 to be entitled to ba camp~nsated for his damaqes-- that's 

9 already been admitted, and there is no reason to have that i 

1

o there • 

. 1 

2 

3 

4 

"ls 

f: 
f: 
~ 

,!21 

122 

23' 

MR. CRANWELL: Judqe, I think we need to stri 

that out and should say1 If you believe by th.e qreate:r weiqh 

of the evidence that the Defendant, K. w. Jones,acted with 

malice toward the Plaintiff or acted in a certain manner th.a 

was a willful wanton disreqard of .the ·P.laintiff·' s rights 

then you may also find for pun~~ive damages for the Plaintiff. 

THE COURT: I would think that you would want 

that, Mr.--

MR. ROSENBERGER: No, we don't want it. 

MR. ABBITT: I think his name·, K. w. Jones, 

ought to be put in there on the aecond line from the bottom 

of the second paraqrapn. 

MR. ROSENBERGER: I might call your attention, 

1 24 Your Honor, to number two. You don't limit willful and wan-

25 ton neqliqence to any particular Defendant. 
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THE COURT: Which one if that? 

MR. CRANWELL: That's just a definition, Bill. 

THE COURT: That's a definition; that's not-­

MR. ROSENBERGER: It leaves it wide open as to 

5 the Defendant. 

6 

7 

8 

9 

10 

11 

12. 

13 

MR. ABBITT: You are talking about the last 

paraqraph? 

MR. ROSENBERGER: I'm talking about number two. 

THE C<DRT: When the Defendant is aware of his -

aware of his conduct-- when the Defendant, K. w. Jones. 

This is a definition, but I believe we had better put 

K. W •. Jones in there. 

MR. CRANWELL: Ju~qe, that's the reason I like 

14 the other instructions, the old instructions, better than I 

15 do in these blue books. This definition-is right out of the 

18 new blue book ins-tructions. 

17 THE COURT: I know, but all of these instruc-

18 tions you have to bend ~em according to the circumstances. 

19 MR. CRANWELL: I understand. that, but these 

20 a.J:e the definitional instructions, and they are pretty much 

·21 set out under-

22 

23 

24 

25 

THE COUR'r: Well, I think that this would cer 

tainly-- you are only asking for punitive damages as to one 

Defendant. 

THE CRANWELL: That 's~ correct. 

247 



r.: 299 

THE COURT: And I think they might get the 

idea from this one that it was a general situation for them. 

I don't see that it would hurt you at all, and it might clear 

it up some. 

Now, the fourth. Plaintiff is said to firid K. w. 

for his actions to serve as an·example to prevent 

similar ways. If you award punitive 

separately in y.our verdict the 

~nd the amount you allow for 

can only be awarded as to • Jones-- as 

to Defendant, Since you are asking for 

tive e evidence warrants. 

MR. go·ing to say at 

the end· 6£. that? 

m!E award punitive damages, yo 

must state you allow 

as compensatory damages as to puni-

tive damages, and such ages .can only be awarded 

against the , K. w. Jones, the evidence warrants. 

If 

Defendants, object·to the acti s of the Court 

on number four on the 

is no e ' ence tnat K. w. Jones was guilty of 

acts which. would. justify 

nstruction does not contain all of the 
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If you find by the greater weight of the evidence 

K. W. Jones was: l, acting intentionally· in disr gard 

of person's right, or; 2, 

e to the consequences to another person the 

w. Jones, was. aware of and was als 

aware from knowledge of existing 

tions probably 

ther, and further 

condi­

inj ury to ano 

of the evi-

dence that 

dent, then 

the e cause of the acci-

your vel:! ct for the Plaintiff 

against K. w. Jones only 

You shall find your 

Jones, if the· Plaintiff 

·above .or fails to 

ssue of punitive damages. 

rdict for the Defendant, K. w. 

eitner of the element 

the proximate cause 

15 of the accid~nt. 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

because 

you are qivinq 

say 

a doub~e Bil.l. 

!f 

ments tl:lat they were the proximate 

to prove. that they were the 

you see what I'm saying? 

MR. ROSENBERGER:. I see. 

of. the ele-

THE COURT: All right, I'm going to 

MR. ROSENBERGER: If Your Honor please, the 
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Defendants, by counsel, object to the Court giving instructio 

number five on the ground there is no evidence on which to 

base that instruction that K. W. Jones was guilty of such 

acts-- ·of·;:w~llfuL .and wan:ton acts .as to justify a verdict 

for·punitive damages. ~ere is no evidence to show that if 

he were, such acts were·a pro~imate cause of the collision. 

And in a~dition, this instruction is prejudicial to the.oth 

Defendants on the issue of compensate~ damages. 

THE COURT: The. court feels that this is 

question as to whether or not there was evidence of suffi~. · 

cient negilg:ence to make it willful .and wanton, and further 

as to· ·whetner or not there was proximate cause~ whether that 

neqligence was.the proximate cause·Of the accident·is also 

a jury·qu~stion, and from the evidence reasonable men might 

_certainly iil:fer:~that there was sufficient evidence .. 

A~~ right, each of you have 15 minutes, 

.. 

af~er 

consider from 

the .courtroo 

gentlemen 

now; the 

on 

witness stand and from the floor presented to 

This is the law that you will apply to the evidence. .. 

that you have heard in working on your verdict •. Your verdic 
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must be based on the facts as you find them and on the law 

conta~ned in all of the instructions. 

The issues in this case are~ the Defendants have ad­

mitted liability, and the ?laintiff is entitled to recover 

for ·canpensatory dam~ges from them. This issue has been ad­

mitted by the Defendants. The Plaintiff is entitled to re­

cover compensatory .damages, but the jury must deteJ:mine the 

amount. On this issue the Plaintiff has. the burden of proof. 

Was the Defendant, K. w. Jones, willfully and wanton y 

neqligent? 

If K. w. Jones was willfully and wantonly negligent, 

was such willful and wanton negligence a proximate cause of 

the· accident? 

If the Plaintiff is entitled to recover punitive 

dam~ges from K. w. Jones, w;h.at is the amount of such damages. 

On these issues the Plaintiff has the burden of proo 

Your decision on these issues must be governed by the in­

structions that follow. 

~illful and wanton negligence" is acting intention~ 

ally in disregard of another perso.n' s rights or acting with 

a reckless indifference to the consequences to another per­

son when the Defendant, K. w_. Jones, is aware of his conduct 

and is also aware, from his knowledge of existing circumstan 

and conditions, that his conduct would probably result ~n in 

j urv to another. 
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A proximate cause of an accident, injury, or 

is e cause which in natural and continuous sequenc 

duces injury, or damage. withou 

which inj~ry, or damage would occurr 

ining the compensatory 

tif! is entitled, may consider any the following whic 

YOll believe by the 

by the 

9 and their effec 

on his health according degree and probable duratio 

(2) any ntal anguish he suffe~ed 

in the past and he may be 

3 fer in 

14 

. 5 

8 

7 

r r 
5 

disfigurement associate 

or embarrassment; 

any inco~enience caused in the past an 

in the futurer 

(5) any medi~al expenses incurred in the past. 

If you find by the greater weight of the evidence 

that K. w. Jones was acting intentionally in disregard of 

another person's right, or acting w~th reckless indifference 

to the consequences to anotner person when the Defendant, K. 

W. Jones, was aware of his conduc.t and was also aware from 

his knowledge of existing circumstances of c~nditions that hi 

.conduct would probably result in injury to another, and furth r 
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1 believes by a greater weight of the evidence that such acts 

2 were the proximate cause of the accident, then you shall 

3 find your verdict for the Plaintiff against K. w. Jones 

4 only on the issue of punitive damages. 

5 You shall find your verdict for the Defendant, K. w. 

8 Jones, if the ~laintiff fail~_to prova either of the element 

7 above or fails to prove that they were the proximate 

8 the accident. 

9 TJl.e Court instructs the jury that you should not 

10 that the disabilities alleged by the Plaintiff were 

11 in collision, but the burden qf proof is on the 

12 to preponderance of the evidence the 

13 tained in and the duration and thereof, 
. 

14 the Plaintiff has f ~led to carry 

16 this burden of the of-any. 

16 such injuries, those 

17 items.for which he has carry the bUrden of proof. 

18 is not suffi-

19 cient for the Plaintiff t suffered or may, 

20 at some future date, which as a me.re 

21 possibility 

22 The instructs the_jury that verdict must 

23 ·not be any way upon sympathy, bias, 

24 You~ verdict must be based evi.-

25 the instructions of the Court. 
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punitive damages. 

jury room 

to consider 1982, 3:35 p.m.) 

jury returned to the deli 

berations at 5:30 p.m.)· 

THE COURT: Is that your verdict? 

THE FOREMAN: Yes, sir. 

THE CLEm<: fwe, the jury, on the issues joine 

i lt 
: ]3 

T 
5 

find for the Plaintiff and fix his compensatory damages at 

$50,000. Lacy Webb, Jr., Foreman. 

We, the jury, on the issues joined find for the 

Plaintiff against the Defendant, K. w. Jones, and fix his: 

punitive damages at $50,000 •. L·a.cy Webb, Jr., Foreman. 

i I~ THE COURT: Is that your verdict, ladies and 

7 gentlemen? 

I' 8 
! 

,C 
I_ II I I 

I~ 

' i 

THE JURY: Yes, .sir. 

THE COURT: All ri9h..t, you may be excused. 

MR .. ROSENBERGER: If Your Honor please, the 

Defendants, by counsel, move the Court to set aside the ver-

diet of the jury for punitive damages non obstante veredicto. 

· The Defendants also move the Court to set aside the verdict · 

of the jury as to compensatory damages. And as to both vex-

diets on the ground that they are contrary to the law and th 
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evidence-- without ev.idence to support them, for the actions 

of the Court in striking the juror, Ferguson, for cause; f~r 

the actions of the court in admit~nq the details of the col-

lision in opening statements, and adm.i~tinq the evidence of· 

the state trooper relative to the· impact, to. the conditions 

of the .vehicles, . and the various unsundry circumstances .whic 

he found at the scene; for the admission of the evidence of 

the. witness,· Betty Rotenhizer and-~uddy Allen, relative to 

the various·details of the collision; for admitting the 

photographs, Exhibit 7 and 8 showing the condition of· the 

vehicles at the scene after tne Defendant had admitted lia-

bility, and hav1nq· admitted that the Plaintiff. had sustained 

a severe fracture, that the force of the blow was not neces-

sary to prove the extent of the-injuries; and the action of 

the Court in admitting Plaintiff's Exhibits 9, 10, 11, and 

12, which showed the damage to the. tractor-trailer i~olved 

in this case; ~or tne admission of P~aint~ff's Exhibits 14, 

15, 16 1 17, showing the damage tt? the school bus., the dam~ge 

all in the.school bus; for the admission of Exhibits 22, ·23, 

24, 25, ~howi~q the photographs of. the l.eq of this young 

man,· and h·is· picture in the hospital;. for the evidence rela-
. . 

tive to the recess of the school bus four to six feet- four 

feet, s.ix i"riches; the evid~nce relating to the distance the 

school bus was "knocked down the road 196 feet"; for. the 

a~ission.of the photoqraph· 18 showing the seats all in the 
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11 bus which did not relate to the Plaintiff alone, and the 

comments about the school children on the bus. The refusal 

of the Court to strike the evidence of the Plaintiff rela-· 

tive to punitive damages at the. conclusion of the Plaintiff' 

evidence, and at the conclusion of all of the evidence. The 

comments of the Court duri~g the_course of the tria~;for the 

actions of the Court in granting PLaintiff's instructions 

1, 2, 3, 4; and the action of the.Court in denying Defendant's 

instruction relative to··the·.fact that neither Federal- that 

the verdicts would not be subject to Federal or State income 

taxes. 
·. 

We move, Your Honor, to render judgment for the De­

fendant, K. w. Jones, as to punitive damages. 

We also a~s·ign the fact that the damages are ~xces­

slve due to the detaiJ.ed evidence submitted relative to the 

circumstances at the scene, and the v·ery much evidence intro 

duced which purported, as far as the Plaintiff is concerned, 

to willful and. wanton acts ·amoUntinq to. pun~tive damages or 

basis for punitive damages,. and 9n the ground that all of 

that evidence prejudiced the Defendants. as to ccmpens.atory 

damages and occasioned with. the result of excessive verdict 

of $50,000 for compensatory damages. 

And_, Ju~e, it's .. just be~n called to my attention 

that I did not include instruction S; I thought I did, as 

one of our grounds for the act~on in·grantinq instructionS. 
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MR.. CRANWELI:t: Your Honor, I 

case 

ously parties. 

the Court that 

instructed. 

I wi~l note that 

during 

inc; any 

at that point that he has 

to that point. 

I would respectfully sub~it to 

ecision·~of ··.l:he~· jury--- of ~ppomattox Coun·ty 

was properly 

I do 

say 

to object 

that 

THE COUR'r: unless you gentlemen want to sub-

15 mit something further to me, then the Court will affillll the 

1e verdict. 

17 MR. ROSENBERGER: If )!our Honor please, the 

18 Defendants, by counsel, . respectfully c)bj·ect and accept f?r 

19 

20 

21 

22 

23 

24 

25 

the reasons stated. 

THE COURT: So noted. 

The court is adjow:ned. . 

court 

257 



N 
~ 
(l) 

. ·: •:.:.· :;H·;:·r.)J~~"I_~:;r·;J.lJ·. ~~~±;1~4~·:,~~.: . :· 

:~t-~-;~·· ·.- ··~ · .. · ·-1~·'·;.·;.•.·;: '· ·: ... 

-..:~·tbvouJW.~q~l.:l'AiiiOE~~~sr~_ ·r,~QfA1_ .-............... : .-•.. c:- 11• ;.:i..:.:..J .. , · .·.,.~_~ ...... ~·~.-~--.' ~:···· r-"r . .. . · ~o~ ••• ·~ •'71'~\.··.;v<~·,,·. ~~- ~, UmaaaUona-or spec a ~at,_,,._ any. ... 1 • 

' : . Tti£DIVISIONDFMOToaV~t'~C&.Ii~: ... \·J'_'·.·.:a:;..~· 1• ........... •r · .t ·.-.,. ....... ~.I· .. ·:··· •• 
i · • P.O. BOX 274~2 .• . . :....~f · ._ . <of~· h1' · · • · . 

: RICHMOr'IIO. VIRGINIA23269 ~ , ··· • (I~ .Signed by the donore!l~·tht.fol_lowing,two witnesses 
l RETURfHlW..X !!11§ m!l} _ l!fH!2l if.tiD ~ · b f. In the presence of each othen 
~ r:m!! ~ ADQRESS Q.~ 8.1\CK Qf ~ 
I 
I MY NEW ADDRESS IS 

sfREEThRRfO NUMBER ANDBOX NUMBER' 

, i'Osn>HfCE STATE --zlP CODE 
} 
I 

~ z 
Q 

-4 •• 
:t 

-i!i ,. 
~ 

i CITY OH COUNT.V Of RiSiDENCE- --- -- - -----~- - ~ . 

STGNATUfffl:'fF'l)QNl]'f{ DATE SlliNED . 

DAfcOF IIIRTH OF DOii()ft CIYYANDSTAl'£ 

WITNESS. 

WiTNESS 

This is a legal document under the Uniform Anatomical 
Gill Act or similar laws. 

:. ' ,. . ~ ~ 0 !:.0· •. 

····· 
·~ .. ~- ... 

ClASU· VIMICU Ill COIIIIIAfiO .. 111111. 01-.0IIt.UU 
CLASS I., ...... cauvaao1ua••• •o111 , •• ., JUIII 
CUll C ·IIOfOIC\'CLIIINIU llllllll OllllSI II COII_-CI 
CI.ASU•JCHOOLIIII • ~ · • . 

~ MAUOf OHIAIUIOVl-VIHICI.llllflf ~ - ---- .. • ·-- ---· • -,_,-·o ,.,. .. 
6 :·~::~lCIIVILUISIS 
)oo I·AUJCIIAIICIUJI$MIJIIIIII 

6 ~::,~~VI~~".!~:~:Cl 
~ e · AllflfltfAl UMI 

•· AlliWID COIIIIICLS ... 

I·IICfiiiiCfClllfiiiiU UIILS 0. 
Ill COIIfACf WlfN fill GIIDUII 

,. VAllO Olll Y Ill VUIGIIIIA 
I· VAllO tlllllllllllll '\IIDUIIAffiiiSUIIIIIIS 

111011111 II HOUIIIUOIII SUIISf r J 
I• Ul Ill OW fOIIWOIIOIO IIISfiiiCIIIIWfl 

X ' 
J) ", : 
r- I 
2 NOTE NEW ADDRESS HERE , :

1 "' . . . 
i 
I 

; J 

·-•... - -- . • • . _,. ..... .,.._...':P~~·~ ........ ~. ·~ .. ~·-~ ,.. ~ ~ . .,., ........ ~- ··--~ ~~,~ .. --~.,_:-•• ~: .. ••• ·"'!'·-":. -.-.--. ·----: .... - -~----· .... 

.·,· 

.. 

.·. : ... ,. ~-- ~ 

, .. \~·:· .:::~:v .. ~::t\> 

'·· 

;_· ... 

..... .. ··:_.:;:;: .. ·)>·::,;'.'·.~·· 
:.:r·· . ·. ·;. 

... 
·•.· 

0·-· 
. \. ~ 

·.··· .. 

:·; .. ~~\··_/::·~rv· ·· 
1 • ; .:i 

·'' 
\,; :· 

: ~ .. 

:;··';t;-:' ' . ~- !. ;:'~:· .- . :( . ~ 

;<1;'. :;:;~li·£~,~~t;i·~;:l . .,\{:.kl 
-~n':)Uft 

;; 

~ .: , :._·:·: :-;", ~.·.(~:::;:· :·~-:s-~~- ; ~~. '/ 

,·": 

....... 

•. ~ ·:.: 1 
!' 

·.: :~ 

. ·.:·, 

I ;_•.~ .... 
-·· 

·.r. 

. . . : .~··· . 
! • ·: • ·.;:~.-· 

::: . .. .. ~ ~ 

. . 

'l 

,. 

'o .; ... 

··: .-
~:·. . 

· .. 

·; 

}!:·:'>·::.:... .. : 

. ·:;::{~l.~~ . 
. ·;· . : : :): ·,': :~ ~ .... 

:\. 
··.;~..,: . 

• 0 ~.\ 



COUNSEL 

FINDING & 
JUDGMENT 

SENTENCE 
OR 

PROBATION 
ORDER 

SPECIAL 
CONDITIONS 

OF 
PROBATION 

In the presence of the attorney for the government 
the defendant appeared in person on this date 

L..-J WITHOUT COUNSEL However the coun advised defendant of right to counsel and asked whether defenoant desireo. t: 
have counsel appointed bv the coun and the defendant thereupon waived assistance of counsel. · 

~ WITH COUNSEL 
William Rosenberger, Jr., Esq. .'-L--------------------------------

~ GUI LTV. and the court being satisfied that 
there is a factual basis for the plea, 

. • ·(Name of counsel}--· · . .;. ~"'..··::"".~ •• 
e:. . -· ~ '.~~ . . . ' . ,;· 

. ~: .... 

t_j NOLO CONTENDERE, L......-J NOT GUILTY . -... 

to Cts. 1,2,3,4,5,6,7,8,10,11,12,13,14,15,16,17,18,19,20,21,22,23,: 
2 5 ., 2 6 { L-....J NOT GUI LTV. Defendant is discharged 

There being a finding/wlfult of x - -
L....:..J GUI LTV. to C t s • 1 , 2 , 3 , 4 , 5 , 6 , 7 , 8 , 10 , 11 , 12 , 13 , 14 , 1 : 

. 16,17,18,19,20,21,22,23,24,25,&26 
Defendant has been convicted as charged of the offense{s) of f a i 1 u r e t 0 m a in t a in driver qua 1 i­
fication files and driver's daily logs (18:13 49CFR391.51;39518) 

\. 

· ...... 

The court asked whether defendant had anvtping to sav wh'l judgment should not be pronounced. Because no sufficient cause to the contra, 
was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that -~Rexctt~~n: 
xm~~1htiii.IJAXf»br"A·K'A«10W'IJa1GJaonGJifXIJoJi~dc1XAC~tltintt'O~aviXRDIIQC.IXfll'X'~HOic;kcMxXXXX 

the counts are consolidated for sentendng and defendants are fined 
the sum of $2,500.00 jointly. 

A TRUE COPY, TESTE 

Joyce F. Witt, Clerk 

By: c-r-- ~r~---
Deputy Clerk 

(continued) 
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I 

DITION~ 
NDITIO"' 

OF ' 
p OBATiclJ I 

u.s. 

u.s. 

In addition to the special conditions of probation imposed above. it is hereby ordered that the general conditions of probation set out on ti 
reverse side of this judgment be imposed. The Court may change the conditions of ·probation, reduce or extend the period of probation, and a· 
any time during the probation period or within a maximum probation period of five years permitted by law, may issue a warrant and re,ol..· 
probatiOt' for a violation occurrin.9 durif!g the probation period. 

The coun orders commitment to the custody of the Attorney General and recommends, 

~ a. * 
f( ~ 

Date 2-Z9-81 
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I 

It is ordered that the Clerk deliver 
a certified copy of this judgment 
and commitment to the U.S. Mar­
shal or other qualified officer. 


