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IN THE

upreme Court ~f Appeals of Virginia
AT

HICH~IOND.

STANDAR.D OIL COl\rPANY OF· NE\V JERSEY, A COR.

POR.ATION, Plaintiff in Error,

1

ERl~OR..

To the Honorables J-u.dges of the Supreme Court of AptJeals:
Your petitioner, Standard Oil Company of New ,Jersey,
respectfully represents that it is agg-rieved by a final judgment of the Circuit Court of 1\Hddlesex County, entered jointly
against your petitioner and its co-defendant, Roger A. Callis,
on the 2nd day of October, 1929, for the sum of Fifteen Thousand Dollars ($15,000.00) with interest thereon from that
date until paid, in favor of Robert Gray Davis, an infant
who sues by \V. vV. Da~·is, his father and next friend.

I.
S'rATEi\IENT OF· TIIE

'

'

l!fil'

ROBERT GHAY DAVIS, AN IN:B".A.NT vVHO SUES BY
W. W. DAVIS', FilS FATHER AND NEXT
FRIEND, Defendant in Error.

PETITION FOR .WRIT OF

..

j

vs.

C~\SE.

By a notice of motion for judgment made returnable to the
Circuit Court of :Middlesex County on niarch :25, H>2B, Hobert
Gray Davis (who will hereinafter he designated as the ''plaintiff")., by \V. \\T. Davis, his father and next friend, sued your
petitioner (which will hereinaf_ter ofttimes be called the
"company"), and its co-defendant, Roger A. Callis, alleging

~--··

--

2

Supreme Court of Appeals of Virginia.

that he had been injured by the negligence of Callis in removing a certain gasoline storage tank from Urbanna, Virginia, to Port Richmond, Virginia; that Callis was the servant, employee oi" agent of your petitioner in doing the work
in question a1id that the work was intrinsically dangerous
(Tr., pp. 1-5).
The motion was dulv docketed and the case was set for
·trial on ~lay 29, 1929. · At that time your petitioner filed a
verified petition in which it alleged that the work which it
had contracted witJ1 Uallis "to do on its behalf was not intrinsically dangerous; that Callis was not its servant, employee or agent in the work of removing the tank, but was
in fact an independent contractor for whose negligence, if
any, it '~as in no way responsible, and that it has therefore
been improperly joined with Callis as a party defendant; it
prayed the Court to dismiss it under the authority given in
Section 6102 of the Code of Virginia (Tr., pp. 6-9).
The plaintiff filed an affidavit denying all of the allega.tions of the petition, and the Court thereupon impanelled a
jury to try the issues thus raised (Tr., pp. 10, 14). Testi~ mony 'vas offered by both the plaintiff and your petitioner
at the conclusion of which your petitioner moved the Court
to enter its order dismissing it as a party defendant upon
the grounds that tho undisputed evidence showed that the
work of removing the tank was not intrinsically dangerous,
and that Callis was an ·independent contractor for whose
negligence, if any, it was in no way responsible (Tr., pp. 111112). The Court, over the plaintiff's objection, ruled that
·the work was not inherently dangerous, and instructed the
Jury to disregard that issue (T.r., pp.l4, 113-118). Over your
petitioner's objection, the Court left to· the jury the issue as
'to whether Callis was in the work of removing the tank a
·servant of your petitioner or an independent contractor (Tr.,
·PP· 14, _112-113, 118). The jury under instructions from the
Court, which were not objected to by either party, found that
Callis was not an independent contractor, but a servant of
your petitioner (Tr., pp. 15, 127). The Court overruled your
petitioner's motion to set aside the verdict and enter an order dismissing· it as a party defendant, and a seco1id jury 'vas
impanelled to try the case upon its merits (Tr., pp. 15, 16,
127-129, 155). Your petitioner filed its wri t.ten plea of not
guilty and its written grounds of defense (Tr., pp. 11-13, 16).
Its· co-defendant, Callis, was present in person, without counsel, and though he filed no written or oral plea ·of not guilty,
the trial was proceeded in by all parties us though such a
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plea had been actually filed by him (Tr., p. 16). Testimony
was acldueed by all parties, the plaintiff and the defendant
Callis testifying on their own behalf.
The Court regarded the issues as to whether Callis was
a servant or independent contractor and whether or not the
work of removing· the tank was intrinsically dangerous as
precluded by the proceedings had before the first jury, and
when, at the conclusion of the testimony, your petitioner
moved the Court for a judgmeJ?.t in its favor on the ground
that the uncontradicted testimony showed that Callis was an
independent contractor, that motion was overruled. The
Court also rejected the instructions offered by yorir petitioner which would have submitted the question of the inde.,
pendent contractorship of Callis to the jury, and instructed
it, on the question of the company's alleged negligence, upon
1he theory that Callis was its servant or employee. Under
these instructions the jury returned the following verdict:
'.

"vVe, the Jury, find for the plaintiff, and fix his damages.
at" $15,000.00." (Tr., p. 17.)
Counsel for the pla·in-tiff then suggested that the verdict
might be uncertain, 'vhether against .one or both defendants,
and the jury, upon plaintiff's motion, was instructed by the
Court to return to their room and state in their verdict
whether it was against one or both defendants. The jury
thereafter returned the following verdict:
·"We,

th~

.Jury, find for the plaintiff, upon the issues joined

and assess l1is damages a.t $15,000.00 against the Standard
Oil Company." (Tr., p. 17.)

Your petitioner then moved the Court to set aside the verdict as contrary to the la"r and the evidence, and to enter up
judgment in its behalf under Section 6251 of the Code, upon
the ground that the undisputed evidence showed that the work
was not intrinsically dangerous, and that Callis was an independent contractor, and in- the alternative, for a new trial
upon the ground, inter alia, that the verdici 'vas inconsistent
in that it found agaj.nst your petitioner and in favor of its
agent, Callis, thrqugh whose alleged negligence alone it liad
been connected with the injuries proven. The plaintiff· moved
the Court to set aside the verdict in favor of Callis and to
enter judgment against both defendants (Tr., pp. 17-18).

4
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After considering these several motions, the Court, on October 2, 1929, overruled all of your petitioner's motions and,
sustaining· the plaintiff's motion, set aside the verdict in
favor of Callis as contrary to the law and the evidence and
without evidence to support it, and entered its judgment
against your petitioner and Callis jointly, in the sum of Fifteen Thousand Dollars ($15,000.00) with interest thereon
from the date of the order until paid (Tr., pp. 20-22).

II.
STATE11ENT. OF THE FACTS 0], THE CASE.
The Standard Oil Company of New Jersey had for several
years been represented in the territory contiguous to U rbanna, 1vliddlesex County, Virginia, by E. C. Fox ( Tr., pp. 25:191).. His general duties included that of securing contracts
with other parties for the handling at service stations of the
company's gasoline and oil products through equipment furnished, installed and maintained by the company. This also
embraced the matter of arranging for the installation, removal and repair of such equipment, which in the main involved underground gasoline ·storage tanks and gasoline
pumps. ( Tr., pp. 25, 191.)
During the year 1926, or thereabouts, Fox on behalf of
the company made a.n arrangement with Roger A. Callis, of
Stormont, ~Iiddlesex County, Virginia, under 'vhich Callis
agreed that he 'vould make such installations, removals and
repairs of the company's equipment in the territory in question as he was requested to make by the company ( Tr., pp.
27, 194). Callis, who operated a general store at S'tormont,
was a skillful mechanic and electrician, and in addition to his
work at his store did electrical and mechanical jobs for va.rious persons in that territory (Tr., pp. 50, 265 ). It was
agreed between Fox and Callis that the coro.pany was to re_imburse Callis for monies paid by him for materials, dray. age and labor employed hy him in the performance of the
contract and pay him at the rate of $1.00 per hour for his
own .services, which sum included the .cost of his transportation to and from his store to the place '~here the work was
to be done. Under the arrang·ement it w·as contemplated that
Callis should be requested to do the w·ork and that in due time
it would be done as requested. No representative of the company was to he present when the work was done and no super-
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vision whatever was to be exercised by it. Callis was to
have entire charge. lie was to ob~ain and use the necessary
materials; he was to employ and pay; his own helpers, having
entire control over their selection and their actions in doing
the work; he was to have the right to hire such drayage as
was necessary and when the ''"ork was completed and ac.:.
cepted by the company was to bill the company upon the
basis heretofore referred to ( Tr., pp. 27, 50, 194, 266). His
only directions from tlw company were that in handling the
tanks and pumps he should see to it that they were drained
of g~soline and washed out, if possible, and that the openings
in the tanks were securely capped or plugged to prevent the
escape of gasoline vapors (Tr., pp. 38-39, 197, 269).
Between the time of the making of this arrangement i"!l
. 1926 and October, 1928, the time when the work of removal
involved in this case was performed, Callis made from 250
to 300 installations and removals without accident or injury
(Tr., pp. 31, 54, 198, 268). His work had been very satisfactory, .the best that anybody had ever done for the company in that territory ( Tr., p. 2~)).
Shortly prior to October :!, 1928, Fox found it necessary
for the company to have two underground gasoline storage
tanks removed from the H.ichwine Service Station at Urbanna,
Virginia. One of the tanks was to be installed at a service
station next door to Richwine's place; the other was to be
transported to Port Richmond, Virginia, and installed at a
service station there (Tr., pp. 27, 57, 195). The pumps \Vere
to go to the Taylor l\Iotor Company at Urbanna (Tr., pp. 53,
·270).

Fox called Callis over the 'phone several days prior to
October 2, 1928, advised him as to what had to be done and
requested him to do it. It was understood by both parties
that the work was to be done under the terms of the arrangement previously made and acted under in their dealings over
a period of years. ( Tr., pp. :!8, 37, 50, 53, 195).
On October 2, 19:!8, Callis employed F. \V. Bennett as a
helper and Leonard Clements as a drayman to transport one
of the tanks, and went to the Richwine station at Urbanna
and began work (Tr., pp. 53, 2m)-270). :Ko representative
-of the company was present at any time during its performance or. exercised any supervision over him (Tr., pp. 2H-196).
Callis planned on that day to remove the tank that was to b-e
installed at Port Ric.hmond and to have it transported by
Clements to the storage yard at his store at Stormont (on the
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road from Urbanna to Port Richmond) to be carried on to
Port Richmond on the following day (Tr., pp. 59, 270). The
work of removing· the second tank 'vhich was to be installed
next door was to be done at a later day, since the garage had
a.t that time not been finished and it was not known where the
tank was to be installed (Tr., p. 271).
It should perhaps be noted at this point tl1at tl1ere are four
openings at the top of the underground storage tanks of the
·type here involved. One of these openings is connected by
the suction pipe to the gasoline 'pump above; the second is
connected with a 'vent or overflow pipe; the third is connected
with the fill-pipe through 'vhich gasoline is admited from
above ground to the tank; the fourth is an alternative opening
for the location of the fill-line and is always capped at the
tank (Tr., pp. 29-33, 98, 228-231). The following diagram
may possibly clarify this description:

V\Then tire j:nunp had been discolinectod and the tank re ..
moved from the ground it w·as Callis' custom to remove the
suction, vent and fill pipes at their joints with the tank. He
would then drain the tank as best he could, washing it out
if water was available, and plug the openiug·s to prevent the
escape of any gas<lline vapor. This operation made it necessary for him to have available a set of three plugs in order
'to stop all of the openings (Tr., pp. 80-31, 3n, 52, »4, 278).
Callis secured most of these metal•plugs or ca.ps from tanks
sent to hint by the company for installation but if he had
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none on hand, he 'vould purcl1ase them and bill the company
for .. them (Tr., pp. 55-57).
As has been heretofore stated, Callis planned to remove
only one tank from R.ichwine 's place on the da.y he started
'vork there. He had with him only one set of caps. (Tr.,
pp. 52, 271-272). The two tanks were end to end under a
concrete block and when Callis attempted to remove the one
tank the whole block .broke up, making it necessary for him
to uncover and disconnect both tanks (Tr., pp. 75, 270- 271).
Callis removed the three pipes from the tank that was to
be later moved to the adjacent premises, used the one set of
plugs ''rhic.h he had to close its openings and covered it with
dirt. (Tr., pp. 52, 271-272). He then had no plugs with which
to close the openings in the tank which he was to take that
t~vening to his storage yard at S'tormont and on the next day
to Port Richmond, and decided that unGler such circumstances
it \vould be safer to leave the three pipes connected to that
tank. He reasoned that the fill pipe was securely closed by
the cap that had been its protection while the tank was in use;
that a check-valve which was in the suction-pipe, just at the
elbow, would serve to some extent to prevent the .escape of any
gasoline vapors and that the openings in the vent pipe of one
and a quarter inches would in fact be the only unprotected
opening (Tr., pp. 228, 221-272). He left the three pipes on
the tank; had it loaded on Clements' truck and along with
Clements and Bennett set. out for the storage yard at his store
at Stormont (Tr., pp. 271-272). It was about six or seven
o'clock in the evening when they left Richwine's place (Tr.,
p. 271).
.
When thev arrived at Stormont Clements asked Callis to
1et him take "the tank on to the home of his father, f.Iill Clements, at Saluda, Virginia (which is about a mile from Stormont
on the road to Port Richmond) in order that. he might transfer it to a faster truck for its trip to Port Richmond on the
1norrow. ( Tr., pp. 68, 72, 2·12, 299.) Callis refused to permit him to do so for the reason tl1at he desir~d the tank left
at his place where he intended to remove the pipes, wash it
out and stop its openings "Tith caps which he had at his store;
he told Clements to put the tank off there and went into his
store with some tools (Tr., pp. 273, 274). "When Bennett had
gotten some wrenches out of the back Clements said, ''I will
see you in the morning", and started off with his truck. (Tr.,
p. 299.) Clements took the truck to his father's house at
Saluda and parked it in the yard there with the tank on it
(Tr., p. 176).
·

,.------

----
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On-the morning of the next day (which was Wednesday,
October 3, 1928), Callis was called over the 'phone by '1\ir.
Thrift, a representative· of the company in the territory, and
advised that Locust Grove Farm could get no gasoline from
its pump and could not use its tractor in plowing. He was
asked if he could go and repair it (Tr., pp. 59, Q3, 284-285).
Callis thought that the valve in the suction pipe was hung
up and decided to run down and fix it (Tr., p. 285). He had
Bennett advise Clements to wait his return (Tr., p. 285).
When he reached .the Farm he found that it was an old
pump, that the leathers were in bad shape and had to put in
new leathers; this took until twelve or one o'clock err., p.
285). Deciding that it. was too late to transport the tank
to Port Richmond, he spent the rest of the afternoon at
Urbanna installing, at the Taylor l\fotor Company, one of
the pumps ''rhich had been taken there from Richwine's place
( Tr., pp. 53, 270, 285). l-Ie did both of these jobs under the
terms of the arrangement made with him by Fox on the company's behalf, the latter work being in fact a part of his
employment in connection with the Richwine ·work ( Tr., pp.
53, 64, 270, 285).
On Wednesday night, Callis received a 'phone call from
Leonard Clements in which he stated that he was going to the
State Fair on Thursday and would not he able to tra1isport
the tank that day (Tr., pp. 64, 285). On Thursday night
Callis received a call from a person whom he thought to be
Hill Clements, Leonard Clements' father, advising· him that
Clements had not returned from the Fair, and telling Callis
that he c.ould get the truck and go ahead to Po1~t Richmond
on Friday (Tr., pp. 285, ·286). That arrangement did not
s-qit Callis since he could not drive the truck (Tr., p. 286).
Callis could not leave his store on Saturday, so the tank was
not removed to Port l{.ichmond on that day (Tr., p. 64).
On Saturday afternoon the plaintiff, Robert Gray Davis,
with Erlis, Roland and Henley Davis, his brother, was getting
up fodder on a field on Hill Clements' place, rent<:'d by their
father (Tr., pp. 108, 109, 158, 159). Leonard Clements was
helping them ( Tr., p. 159). Although Clements had hauled
many tanks for Callis on his truck, was fully a"Tare of the
fact that the tank on his yard was not c.apped and had been
warned against striking matches around such tanks, he told
his companions nothing about it (Tr., pp. 162, 168, 222, 275).
Tje accompanied them along a path across his father's yard
which passed near the truck on whi(lh the tank still rested
with its pipes protruding toward the side on which they were

) ..
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"Talking (Tr., p. 159). S'everal of them were smoking (Tr.,
pp. 108, 221, 223). \Vhen they were alongside of the tank
Erlis Davis said, ''As you are all smoking, I reckon I had
better start smoking before we get to the fodder so it will
not set the fodder afire". He thereupon struck a match to
light his pipe and the tank exploded, fatally injuring Leonard Clements and injuring~ the plaintiff (Tr., pp. 108-109).
In our subsequent discussion of the errors which we shall
now assign w·e shall make a more detailed rey·iew of much of
the evidence that has been here referred to.
III.
ASSIGNnfENT OF ERROR..
The record in this ('ase was made up in accordance with
Rule XXIV of this Court, and the rulings excepted to an.;l
made the basis of the following assignments of error are, ex..
cept insofar as they are embraced in the orders of the Trial
Court, set forth in the authenticated copy of the stenographic
report of the testimony and other incidents of the trial:

1.
The Court erred in overruling your petitioner's motion to
set aside the verdict· and miter judgment in its favor on the
ground that the undisputed evidence showed that its codefendant, Roger A. Callis, was an independent contractor for
whose negligence, if any, it was in no way responsible.
/The Court's action in this respect was the final of its several rulings ag·ainst your petitioner's contention that it had
been shown by nncontradic.ted evidence that Callis was an
independent contrnetor for \vhose negligence, if any, it was
lll 110 w·ay liable. rfhe point \VaS saved by your petitioner at
several stages during the trial: first, when the Court overruled ifs motion to he dismissed as a party defendant, made
at. the conclusion of the testimony given before the jury impanelled to try that issue (~·., pll-lU 113,-T.tR), seco·nd, when
the Cou·rt overruled its motion to set aside the special ver-

•
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diet and enter its order dismissing it as a party defendant
~.,._ml •... l5, 127.;-129), third, when the Court overruled its
motion that it be dismissed as a party defendant, made at
the conclusion of the taking of the testimony on the trial on
the merits before the second jury (Tr., p~ 30±h-..fourth, when
the Court refused to grant the instructions qffered by your
petitioner whi~.h would have submitted the issue to the second
jury (l:r.. PIJ 307 ggg~ and finalllJ in the instance first assigned, when the Court. overruled your petitioner's motion
to set aside the verdict of the second jury as contrary to the
Jaw and the evidence and without evidence to support it, and
to enter up judgment in its favor, and entered up judgment
on the verdict again,st your petitioner (_~7-18).

------

2.

The Court erred in admitting the testimony of Fox and
}fill Clements in regHrd to a statement. alleged to have been
.made by Fox to Hill Clements, subsequent to the explosion.
:of the tank, to the effect that he (Fox) would employ a
nurse for Leonard Clements, since he was hurt by the company (TI·., pp. 42~M8")-.

3.
The Court erred in admitting the testimony of Callis in regard to worl\ done by him on a. gasoline pump at Locust Grove
Farm at the request of the company's representative, Thrift,
on the day following· the removal of the .tank from Richwine's
Service Station (lJ:.r.p.p.-59.:65).

4.
The Court erred in admitting· the testimony of Holand
Davis and Hill Clements in regard to an alleged request, made
by Fox of R.oland Davis, to furnish him with a written statement as to how the explosion oecurred (~x._, pp ..J..l&-1~--

5.
1

\

The Court ererd in refusing to gTant yonr petitioi1er a
new trial on account of the improper admission of the t.estimony referred to in the three foregoing· assignments of
error ~18).

-\
\
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IV.
ARGU1IENT.

A.
The Co·ur·t e1·t·ed in o·verruling yowr petitioner's motion to
set aside the verdict a1ul enter j-udgm.ent Vn, its favor on the
ground that the undisputed evidence showed that its co-defendant, Roget· A. Callis, was a1t i1tdependent oontnu~for fot·
whose ne,ql-i,qence, if rutJJ, it was in no waJJ 'responsible.
1.

The 'l.tnrlispztted testi1nony shows that tlze work which 'WaB
dele.qated to Callis was not inherentlJJ dwn.Qet·ous w~d that.
Callis was an independent contractor for whose negligence,
if any, your petitioner was in no way resz>onsible.
The plaintiff in his notice of motion for judgment joined as defendants your petitioner and Roger A. Callis, the theory
of his case being that the company was responsible for the
alleged negligence of ,Callis for the reason that Callis was its
servant, employee or ag·ent, or that in any event the work
of removing the gasoline storage tank wa_s intrinsically dangerous, and could not be delegated to him for performance.
The sole right of the plaintiff to join the company as a codefendant with Callis or to hold it in any way subject to his
claim of damages "ras predicated upon the existence of one
or the other of the above mentioned facts. If neither was true
your petitioner was improperly joined as a party defendant
and should be dismissed from the case.
Your petitioi1er raised the question as to the independent
contraetorship of Callis at the threshold of the proceedings
by filing· a -verified petition in which it denied that Callis ·
was its ser-vant, employee or agent and set forth facts which
F-lhowed that the 'vork delegated to Callis was not inherently
dangerous and that Callis was an independent contractor.
1:~ our petitioner, therefore, prayed that the Court enter its
order dismissing· it as a party defendant under the authority
of Section 6102 of the Code, which provides in part as follows:

* whenever such *

~

.we

misjoinder shall be made to

.•12· .
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appear by affidavit or otherwise * :i «• parties misjoined may
be dropped by order of the court at any stage of the cause
as the ends of justice may require.''
The plaintiff filed his affidavit denying all of the allegations
of the petition and the Court impanelled a special jury to
try the issues, first as to whether Callis was a servant of your
petitioner or an independent contractor, and second whether
the work of moving the gasoline storag·e tank was inherently
dangerous and therefore of such character that it could not
be delegated to an independent contractor.
T~stimony bearing upon these two issues was adduced by
your petitioner and the plaintiff, at the conclusion of which
your petitioner moved the Court to enter ih; order dismissing
your petitioner from the case in a~ordance with the prayer
of its petition upon the ground that the undisputed evidence
showed that the work of moving the tank was not inherently
dangerous and that Callis in the doing of the work was an independent c.ontractor and not a servant of your petitioner:
The Court thereupon ruled that the undisputed testimony
showed that the work deleg·ated to Callis was not inherently
dangerous, and over the plaintiff's objection instructed the
jury to disregard that issue. It refused to find as a matter
of law that Callis was an independent contractor, and, over
your petitioner's objection, ruled that that issue should be
left to the jury. It 'vas submitted under instructions which
'vere not objected to by either party and which will hereafter
be discussed in conneetion with the evidence. The jury found
that Oallis was a servant of your petitioner and the Court
overruled its motion to set aside the verdict as contrary to
th~ law and the evidence and to enter an order dismissing it
as a party defendant.
In the trial on the merits before the second jury the Court
regarded the issue which was before the first jury as precluded by its decision and the question as to the independent
contractorshiJ? of Callis was not submitted to the second jury
which determined the question of negligence and the amount
of damages. At the conclusion of the testimony your petitioner moved the Court for a judgment in its favor on the
ground that the uncontradicted testimony showed that Callis
was an independent contractor (Tr., pp. 301-303). The Court
overruled this motion and also rejected the instructions then
offered by your petitioner which would hnve submitted to tl1e
jury the question as to 'vhether Callis was a servant or an independent contractor (Tr., pp. 303, 307-308).
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After the rendition of the verdict of the second jury against
your petitioner and in favor of its alleged servant, Callis,
your petitioner moved the Court to set aside the verdict
against it and to enter judgment in its favor upon the g-round
that the undisputed testimony showed that Callis was an independent contractor and not its servant, employee or agent
The Court overruled the motion and entered judgment ag·aiust'
your petitioner on the verdict and we earnestly urge upon
this Court tl1a t in so doing the Trial Court erred and that
this Court, with all the evidence before it, should ent-er the
judgment for your petitioner which should have been entered by the Trial Court.
In praying that this Court enter judgment in its behalf
your petitioner is mindful of the fact that it involves a request that this Court shall-

First : Affirm the action of the Trial Court in ruling as a
matter of law that the 'vork delegated to Callis wa!:i not inherently dangerous; and
Second: Reverse the actiml. of the Trial Court in refusing
to rule as a matter of Jaw that Callis was an independent
contractor and not the servant, employee or agent of your
petitioner.
"\Ve shall discuss these two questions in the order named.
(a)

1'he. -nnd-isp-u.fed evidence shows that the work ~ohich wa.s
to Callis was not inherently dangermts.

del£~gaterl

~rhe underground g·asoline storage tank of the type which
Callis was requested to remove from Richwine's place has a
capacity of ten (10) barrels or· 560 gallons {Tr., p. 29). It is
cylinder-shaped, about five feet long and approximately 2lh
or 3 fe~t in diameter ('fr., p. 30). It is placed underground
at a service station and is used in connection with a suction
pump on the ground surface some 2lf2 feet above. (Tr.~
pp. 29, 98, 230.) There are, as has been heretofore shown in
the diagram embodied in our statement of the facts, four
openings in the top of such a tank (Tr., pp. 31, 98, 231 ). All
of the openings are about 2 inches in, diameter (Tr., pp. :33,
98, 228, 231). One of these openings, when the tank is in
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service, is connected by the suction pipe to the pump above;
the second is connected with the vent or overflow pipe; the
third is connected with the fill pipe which juts out above the
ground and is always capped; the fourth is the arternat~ ·
connection for the fill pipe and is always capped at ~he
tank (Tr., _pp. 29-33, 98, 228-231).
When the tank is to be taken from the ground the pipes to
the pump are disconnected and the tank is uncovered and
removed; the pipes from the tank are disconnected at the
tank and such gasoline as may remain in the tank is drained
out as thoroug·hly as possible; if sufficient water is available
the tank is washed out; then the three openings are capped
- with metal scre'v plug·s and the tank is ready for transportation (Tr., pp. 30, 38, 269). If metal plugs are not available
wooden plug·s will serve to close the openings in the tank
(Tr., p. 31}.
The company recog11ized the fact that if any gasoline remained in the tank after removal, gasoline vapors might form
in the tank which, if allowed to escape and come in contact
with fire, mig·ht cause·an explosion (Tr., p. 39). Therefore,
.., at the time its representative, Fox, made the arrangemei!t
·with Callis to remove the company's tanks it was stipulated
that Callis should drain all tanks as best he could, should
wash them out if possible and should in every case cap or
plug the openings to prevent the escape of gasoline vapors~
~( Tr., ).3p•._38:-3il,. 197, 269).
During the period of about three years in which Callis had
operated in accordance with these instructions and handled
some 250 or 300 tanks he l1ad never had any injury or accident
to happen in eonnection with his work (1.1 r., pp. 31, 54, 198,
268).

It was the opinion of Fox, who had had many years experience in connection with gasoline distribution, that after the
openings in the tank were plugged up it was absolutely safe
for a person to handle (Tr., pp. 25, 31).
The foregoing· is the testimony adduced by your petitioner
in relation to the question under consideration.
The plaintiff introduced two expert witnesses ·to testify in
this regard. Barton Palmer, Senior l\faster at Christ Church
School, a chemist, was examined at length as to the character
of gasoline, its tendency to vaporize and the tendency of
such vapor, if sufficiently concentrated, to explode if exposed to fire (Tr., pp. 78-84, 237-241}. On cross-examination,
however, he frankly admitted that a tank which l1as been under the ground and -removed and which has some residum of
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gasoline in it which will turn into gasoline V1apor is not dange14~
ous if it is plugged or capped so as to prevent the escape of the
vapor. (Tr., pp. 81, 241-242.) B. H. Smith, also connected
with Christ Church School and a teacher of chemistry, testified as to the nature of gasoline and on cross-examination
made the same statement to the effect that if the ta;nk were
plugged there· was no dan,qe1· frmn ga,r;oline vapors that it
'might contain (Tr., pp. 88-92, 94, 243-246).
Such are the undisputed facts upon which the plaintiff
rested l1is claim that the work of removing the tank in question was inherently dangerous and therefore of such character that it could not be delegated to an independent contractor for performance. In their argument before the Trial
Court counsel for the plaintiff relied upon two cases.
The first case was tl1at of Hardaker v. Idle District Council, 1 Q. B. 335 (decided in 1896). In that case the District
Council entered into a written contract with Thornton to construct a sewer in the street. One of the provisions of the contract was to the effect that where g·as or ·water pipes were
found in the line of the sewer care should be taken that no
breakage should occur and that adequate support for exposed gas and water pipes should be provided. The contractor negligently failed to support an exposed gas pipe
which broke and the escaping gas found its way into the plaintiff's kitchen where an explosion took place. It was held
that the Council was liable for the resulting injuries for the
reason that the duty to properly construct the se'\ver '\vas imposed upon the Council by law and could not be delegated ·
to Thornton, even though he were in fact an independent
·contractor.
A cursory reading of the opinions of the judges will serve
to show that they regarded tlie duty of the Council to the
.public to he absolu.te and for that reason one which they could
not delegate to another. An examination of the analogous
cases as outline by Lindley, L. J. (pp. 340-341) will sho'v
that he likened the Council's failure to perform its dutv to
the failure to repair a pavement~ under which a drain ltad
been constructed, to the failure to properly support an adjoining '\vall and to the failure to prevent the spread of a fire
set out on one party's land to another's premises. That this
Court has already so construed these opinions is evidenced by
tl1e fact that the case is cited in A. C. L. Ry Co. v. Treadway's
Arl?nx., 120 Va. 735, at p. 747, in connection with the nonassignable duty of a carrier in regard to the operation of a
completed railway.
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It is obvious that the doctrine of this Eng·lish · decision
is entirely inapplicable as a test in deciding 'vhether the work
assgned to Callis was or was not intrinsically dangerous and
hence non-delegable .
. The other case relied on by plaintiff's counsel "'aS that of
1¥alton v. Cherokee Colliery Co. (\V. Va.), 73 S. E. 63. In
that case it appears that Walton sued the Colliery Company
to recover a balance alleged to be clue on account of the conconstruction for it of a piece of railroad and of certain coke
ovens. The Colliery Company filed a notice in recoupment
in which it set up the fact that in his contract with it the
plaintiff had agreed to save it harmless from any damage to
adjacent premises and that it had been forced to make a settlement with a third party on account of injuries occasioned
t.o its premises by blasting done by the plaintiff in the construction 'vork. It does not so appear from the opinion but
it is obvious that plaintiff moved the Court to reject the notice
of recoupment on tl1e ground that the Colliery Company had
made a settlement for which it was not liable since he (Walton) in the construction was an independent contractor. In
this manner the issue was raised and the sole fact disclosed
by the opinion was that the injury to the third persons' buildings which were near the defendant's property was occasioned by the blasting· of rocks.
In holding that the defendant had rightfully made the settlement in question the Court in effect held that even th.ough
' Walton was a.n independent contractor the Colliery Compan)wa_s responsible since the work delegated to Walton was intrinsically dangerous. The nde or test which the Court lays
down is as follows:
''If the 'vork is intrinsically dangerous and is of such character as ·will likely produce injury to third persons if proper
care should not he taken, the owner cannot avoid liability by
deleg·ating its performance to an independent contractor.''
(P. 63.)
As illustrative of the applicability of the rule the Court reviews two cases, one in which the work involved the digging
of a ditch am·oss a public street, the other a case in which
blasting had to be done in connection with the construction
of a sewer. In referring to the latter case the Court makes
this statement-

· :
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''The Court there held that the doctrine of respondeat superior did not apply, because the work wns intrinsically dangerous however skillfully pet-Jornwd. '' ( P. 64, italics supplied.)

'

Counsel for the plaintiff contended that the effect of the
decision was to hold that if the work was of a character that
was liable to produce injury if proper care should not be taken
it was intrinsically dang-erous and therefore non-delegable.
We do not believe that a careful review of the opinion will
lead to any such conclusion for in the rule Itself, upon which
counsel relied,_ it is stated that the work must be intrinsically
dangerous and of such character as will likely produce injury to third parties, and the language of the Court above
quoted shows that in its opinion the danger must be present,
however skillfully the work is 1Jerfonned. If the decision be
construed in the manner in which we suggest it is in li.ne with
the decisions of this Court; otherwise it must be held to be
in conflict with the case of Bibb's Adm/r v. N. & lV. R. R.
Co·m.11any (1891), 87 Va. 711, and an unbroken line of Virginia authoritie-s which have followed that decision.
Jn the Bibb Case, supra,' the railroad company had employed a skillful and competent independent contractor to
repair a. bridge. The work was to be done according· to specifications and with a privilege of supervision in its engineer.
It was to progress in such manner that the passing of trains
would not be prevented, but they were to pass only on signal
from the contractor's foreman. During the course of construction the foreman allowed a train to come upon the bridge
before one of its spans had been sufficiently supported by lat-eral and swa.y braces and struts·; the bridge gave way and the
plaintiff's intestate, an employe_e of the contractor who was
working underneath the bridge, was killed. It was claimed
that the work was of such a cha1·a.cter that the railroad could
not delegate it to an independent contractor, and that it was
responsible for his negligence.
The opinion of this Court is a comprehensive review of the
cases involving the principles here under consideration ana
is of such length that it is impossible to do more than refer to
the ultimate conclusions which were reached as to the proper
test for determining whether or not a particular work is intrinsically dangerous and for that reason non-delegable. At
page 724 of the opinion the following reference is made to
Section 747 of 1.ll echem ou~ Agency:
'' 'This rule of immunity from liability,' says the author,
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'is, however, subject to certain exceptions. No one can lawfully delegate to another the authority to do an unlawful act,
nor can one upon whom the law imposes the performance of
a duty, relieve himself from responsibility for its non-performance by committing its performance to a. substitute.
Thus if the thing to be done is in itself unlawful, or if it is
per se a nuisance, or if it cannot be done without doing damage, he who causes it to be done by another, be the latter
servant, ag-ent or independent contractor, is as much liable for
injuries which may happen to third persons from the act done,
as though he had done the act in person.' 'So it is the duty,'
-XI!JJS the sarne a;uthor, 'of every perso-n who does in person,
or ca·u.ses to be done by another, an act which jtrorn its IJU.du. .re
is l-iable, ·ze.nless precautions are taken, to do inju,ry to othe·rs,
to see to it that those precau.tion.s a.re taken, (l;nd he cannot'
escape this d·nty by turning the performance over to a con..:
t1·actor. Of the same nature is the duty which the law imposes upon every person who, for his own purposes, brings
. oi1 his lands, and collects or keeps them, anything likely to
do mischief if it escapes, to keep it in at his peril; and if he
does not do ·so, he is tJrirna facie ans,verable for all the damage
which i$ the natural consequence of its escape." (Italics supplied.)
. It is to be noted that the italicized portion of this quotation
from 1\fechem is in accordance with the contention of plaintiff's counsel and is the principle ·which they urged upon the
Trial Court as controlling in the instaJlt case. That the action of the Trial Court in rejecting tl1at contention was corcorrect is evidenced by the further language of this Court,
where in criticism and repudiation of ~£echem's statement, it
is said, at p. 725:
"In stating the first branch of this proposition, the nuthor
was not as guarded in the language employ<·d as he might,
and, perhaps, should have been, in the lig·ht of the decided
cases upon which he seems to have based his statmnent of
the principle. The languag·e, at first blush, seem~ t.o he open
to the interpretation that every person, uaturat or artificial,
who does in person, or causes to be done by another, work
which from its nature is liable, unless precautions are taken,
to do injury to others, must see to it. in person that the necessary precautions are taken, and cannot escape liability for the
non-performance of such duty by turning the whole performance over to a contractor, although the employer has exercised
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proper care in the selection of a skillful and competent person, exercising an independent employment, and has contracted with such person for the execution of the. entire work
by means and methods of his own selection. Work is constantly being performed by independent contractors, as well
as others, which in the nature of things 1nay, in the course of
its execution, result in injury to others; but it by no means
follows that an employer in any such case must personally
supervise the work and see that he necessary precautions are
taken, and tl1at, for his failure to do so, he must be held liable
in damages for injuries to other persons. For if, in the nature
of things, the mere liability of the work to result in injury
to some one be made the test, then it is obvious that the line
of distinction becomes shadowy and indistinct between acts
·which are unlawful, or are per s·e nuisances, or that cannot be
dQne without· doing damage, and those the performance of
which not only may, but in the nature of things must often
be committed to others; 'as is the case with a railway· company in the construction and repair of its roadway, bridges,
and other structures.''
After a discussion of the authorities cited by :fiiecbem and
a showing that they dicJ not in fact justify the broad statement
as to liability made by .}~im, this Court, at p. 727, continues:
"But we find the principle nowhere more ,justly, clear]y and
satisfactorily stated than in 2d Wood's Hailway Law, Sec.
284, pp. 1012-13, where the author, quoting the language of
Appleton, J., in Eaton v. E1tropea;n and Northern R. R. Co.,
59th ].1:c. 520 (8th Am. Rep. 430), says: '\Vhen the contract
is to do an act in itself lawful, it is presumed it is to be done
in a lawful manner. 'C nless, therefore, the relation of master
and servant exist, the pai·ty contracting is not responsible
for the negligent or tortuous acts of the person with whom the
contract is made, especially if those acts are outside of the
contract. If the injury was the natural result of work contracted to he done, and it co·nld not be accomplished witl1out
eausing the injury, the person contracting· for doing it would
he held responsible'. The same author then proceeds to say:
'If the company can be said to have co-operated in the act
which produces the injury, it is liable; and this is always the
case 'vhen the act must necessarily be productive of a nuisance;' citing llouston, &c. R. R. Co. v.ltleador, 50th Tex. 77;
Robinson v. Webb, 81 Bush (ICy.) 464; Ellis v. Sheffield Gas
Co., 2 El. and Bl., 76·7; Penley v. Rowl-and, 13 C. B. 867; Hob-
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bit v. London, &c., Ry. Co., 4 Exchq., 454; King v. N.Y. Centra.J., R. R. Co., 66 N. Y. 181; Congreve v. IJtlorgan, 5th Duell'
(N.Y.) 495; and the author adds the remark: 'In all cases
it will be presumed that the act was to be done in a lawful
manner and with proper care and skill.' " (Italica ~npplied.)
Again, at p. 735 of its opinion this Court states the correct
rule or test for determining whether the wo1·k may b~ ·delegated to an independent contractor.
"What other doctrine is it, we ask, that then applies~ 'None
other than what is comprehended in any one of the promi- nent exceptions to the rule, above laid down, that exempts
an employer, under certain circumstances, frmn liability_ for
injuries resulting from the carelessness of a eontTaetor or
his agents or servants; for instance, if the act to he done is
in itself unlawful, or if it is per se a nuisance, as if its performance must necessarily result in a nuisance, or C(J;Jl.I'Hlf 6(~
done without damage to third persons, then, in either event,
the employer is liable as much so as if he did the Ret l1ims~lf."'
(Italics supplied.)
·
We respectfully submit that the decision of this Court is
an express repudiation of the principle for which counsel for
the plaintiff contended and that the true test iC:i not whether
the work is liable to result in injury if proper precautions ure
not taken but whether the work is of such character that it is
unlawful, a nuisance per se,. or of such a nature that it could
not be done without inju1·ies to third parties.
The principles enumerated in the Bibb Case, supra, have
been applied by this Court in the following cases:
Emerson v. Fay, (1896) 94 Va. 60, 64-65.
N. ct W. Ry. Co. v. Stevens' .A.d·mr., (1899) 97 Va. 631, 635,
638.
Richmond v. Sitteriin,q, (1903) 101 Va. 354, 359.
Da1Jis Bakery Y. Do.zier, (1924) 139 Va. 628, 635.

That the same principle is followed in the Circuit Court
of Appeals of the Fourth Circuit is shown by the very interesting· case of Foa.rd v. The State of ll1aryland, etc., ( 1914)
219 F. 827. The question there considered was the liability
for vast injuries from an explosion of dynamite a.t the Port
of Baltimore caused by its negligent handling by a servant

-
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of an independent contractor. The careful opinion by Judge
Vvoods was well summed up in the following single sentence:
''But the exception does not extend to work which could
be surely performed with safety upon the sole condition that
due care be exercised in the details of its execution."
"'\Ve would also refer this Court to the case of Sarno v. Gulf
Refining Co'mpan.y (1H24 N.J.) 1:24 Atl. 145, for the reason that
the principles as laid down by this Court and the Circuit
Court of Appeals of the Fourth Circuit were thelie applied to
w·ork identical with that involved in the instant case, viz: the
remoYal of an underground gasoline storage tank. The judgment of the Supreme Court was later affirmed by the unanimous decision of the Court of Errors and Appeals. 130 Atl.
919.

The Trial Court's opnuon in regard to this issue is set
forth at Tr., pp. 113-118. In it he makes a careful analysiR
of the rule as stated by this Court in the Sitterdi-ng Case,
S'Upra, and applies the same to the facts which have been here
set forth. He. concludes his discussion with the following
statement:
''What was the evidencP. of l\ir. Palmer on yesterday? J\t!r.
Palmer said if these holes had been plugged, not even with
a cap on them but had been plug·g·ed with a wooden plug
w·hich would have prevented the escape of vapor, that there
would have been no danger in removing them from one place
to another. Now, can I escape the conclusion that the acci ..
dent w·as brought about not by reason of the inherent danger
in the inception of the contract (that is for the removal of the
tank from one place to another) but by the careless way in
which it was done, and that therefore it was not brought about
by the inherent danger in its inception but by the way in
which it was done. I would be compel1ed to hold I do not think
it was such as would hold the principal liable if he should be
held to be an independent conh·actor.''
Having reached this conclusion upon the law and the evidence the Trial- Court instructed the jury to disregard the
issue as to the inherent danger of the work which Callis l1ad
been employed to do. \Ve respectfully ·submit that· upon the
undisputed facts and under the fixed prineiples of law as laid
down by this Court there was no other proper course for the
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Trial Court to take and that in considering whether your
petitioner is entitled to the judgment which it now prays for
this Court should hold that the work of removing the tank
in question was not inherently dangerous and that your petitioner ·is not responsible for Callis' negligence, if any, if it
be demonstrated that he was in fact. art independent con-tractor.
(b)

Th~ undistJ·utecl evidence sho'ws that Call-is ·iva.-, an independent contracto1· a-nd not the sert'ant, en~ploye'3 or age,nt of
!JOUr petitioner.
The rule to be applied in determining whether or not a particular employment is that of an independent contractor is
well settled in this State and is perhaps nowhere more cleady
set forth than in the following statement by this Court in the
case of Enterson v. Fay, 94 Va. 60:
''As a general rule, where a person is employed to perform a certain kind of work which ret1uires the exercise of
skill and judgment as a mechanic, the exec•-tti ion of which is,
because of his ·superior skill, left to his discretion, without re_striction upon the means to be employed in doing the work,
and he employs his own labor, which is subject alone to his
control and direction, the work being executed either according to his own ideas or in accordance with plans furnished him by the person for whom the work is done, such a
person is not a servant under the control of a master, but is
an independent contractor, and the fact that his co~pensation
is to be measured hy !l tJer rlie-nt to himself and those employed by him does not· affect the independent charuc~·er of
his employment, nor does the circumstance that his employer
is to furnish the materials to be used in doing· the work alter
his status as an independent contractor nnd create the 1·c1ntion
.of master aud servant." (P. 63.)
That this rule has been uniformlv followed hv this Court
is shown by the following cases: ··
·

Richrnmu1 v. 8itte1~ding, 101 Va. 354, :35s.
TT eitch v. Jenkins, 107 V a. 6R, 71.
Stagg v. Taylor, 119 ·va. 266, 269.
Talley v. Drmnheller, 135 '\7 a. 186.
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Boyd v. ll:lahone, 142 Va. 690, 696.
Costan v. S1nithJ -143 Va. 348, 35~.

Counsel for the plaintiff recognized the correctness of the
rule as above quoted and, after the Court had overruled your
petitioner's motion to take from the jury the is suo us to the
independent contractorship of Callis, did n-vt object to the
giving of the following instruction which was then l?roffered
by your petitioner:
''The Court further instructs the jury that if they believe
from the evidence that 'Roger A. Callis was a person skilled
in the work of removing gasoline storage tanks such as the one
involved in this case, and who, on account of such skill was
employed by the Standard Oil Company to remove the storage tank in question, without restrictions upon the means, to
l)e employed in doing the work, that Callis employed his own
help whie-h was subject alone to his control and direction,
and that Callis undertook to do the work either in accordance
with his own ideas or according to the directions given by the
Standard Oil Company, then Callis was an independent contractor and the fact tl1at. Callis was paid a stated price per
hour for his services and those employed by him, and that
the Standard Oil Company furnished him materials for the
work would not render Callis an employee of the Standard
Oil Company." (Tr., p. 123.)
1Iindful of the burden which rests upon a petitioner who
in this Court for the reversal of a judgment entered upon the verdict of a jury, we shall now turn to the record in an
effort to demonstrate that all of the facts necessary to constitute Callis an independent contractor were established by
your petitioner by uncontradicted evidence:
As has been heretofore briefly outlined, the agreement under which the work of removing the tank in question was done
was made between Fox on the company's behalf and Roger A.
Callis. Both of these gentlemen testified as to the nature of
the arrangement and the circumstances under which the instant work was done. They were subjected to rigorous crossexamination by plaintiff's counsel but no evidence was adduced to contradict their testimony which we shall now set
forth in detail.
p1~ays

The ''dtness, E. C. Fox, testified as follows:
That for nearly five years he had been employed as the
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general salesman of the Standard Oil Company of New Jersey in the territory contiguous to Urbanna, Virginia (Tr., pp.
25, 191) ; that it was a part of his duty as general salesman
to arrange for the installation and removal of gasoline storag-e tanks at service stations of the company's customers in
that territory (Tr., pp. 25, 191); that his duty did not involve the supervision of the work but. the arranging to have
it done for the company by a contractor (Tr., pp. 25, 191);
that it is customary for the company to find a man capable
of handling the work, to make an arrangement with him to
handle it at an agreed price and to. turn the work over to
such party (Tr., p. 26-) ;
That some two or three years previous he had made an
arrangement with Roger A. Callis to do this kind of work for
the company in his territory (Tr., pp. 26, 34, :35-3G, 192, 194...
195), that Callis ran a store a.t Stormont and did general
electrical contracting work (Tr., p. 196); that he made tne
following arrangement with Callis in regard to doing the
work for the company: the company was to pay Callis one
dollar an honr for his time, which took care of his transportation from his place to the place where the work was to be
done; Callis was to employ his own helpers to assist him in the
work, and if he had to have a dray for hauling was to employ
the drayman himself; if it was necessa:ry to have extra materials Callis was to purchase them himself; he was to get
receipts from his helpers, from the drayman and from the
parties from whom he purchased materials and present them
along with his bill to Fox who would in turn forward them to
.the. R.ichmond Office for payment (Tr., pp. 26-28, 34, 35-36,
191-192, 194-195); t.he company stipulated that the helpers'
wages should not exceed fifty cents per hour but left it to
Callis to effect the best arrangement possible as to the drayman (Tr., pp. 27, 26, 194); the company was to have no
jurisdiction over whom Callis hired or when he hired them and
was to exercise no supervision over Callis in the way thftt he
did the work (Tr., pp. 27, 28, 195); the only direc1ions given
Callis were that he should drain a used tank of gasoline, wash
it out if possible and in every case cap or plug the openings
in the tank to prevent the escape of gasoline vapors (Tr., pp.
38-39, 197) ;
That the foregoing arrangement was made with Callis personally {Tr., pp. 28, 37); that after the making· of the arrangement the company would call Callis and advisr. him that
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it wanted a certain piece of work done; that Callis woulc;l
sometimes say "I will not be able to do it tomorrow, I have
to take my wife to Richmond", or that he had some other job
on hand, wiring a house or something of the kind, or that ''I
will do it as soon as I can" ( Tr., p. 196) ; that during the period of hvo or three years that the arrangement had heen in
effect Callis had made several hundred installations and removals of tank~ without injury or accident and that his work
had been very satisfactory-the best he had ever l1ad done
by anybody (Tr., pp. 29, 31, 48, 197);
That two or three days prior to October 2, 1928, he found
that it was necessary to have two of the company's underground gasoline storage tanks removed froni the Riebwine
Herviee S'tation at Urbanna, Virg·inia; that one of the tanks
was to be installed at a s·tation next door to Ri-chwine's and
the other at a station at Port R.ichmond, Virginia: that he
called Callis on the phone, outlined to him what had to be
done and asked him to remove the tanks, as he had been doing
before ( Tr., pp. 27-:28, 37-38, 191-192, 195) ; that Callis undertook to do the work under the terms of the arrangement
that had been previously made (Tr., pp. 28, 37, 195);
That he was not present on October 2, 1928, 'vhen the tank
in question was removed from l~ichwine 's Station; that he
did not know when Callis went to Richwine's to do the work
and that he undertook to exercise no supervision over Calli.s
in the way he did the work (Tr., pp. 28-29, 196).
The witness, Hoger .A... Callis, testified as follows:
That he was forty-two years old, and that he had operated
a store at Stormont, Virginia, for about five years (Tr., pp.
50, 54, 265) ; that he had been doing electrical work }Jractically all his life and that in addition to running his store
he did contract work outside, electrical contract work, installation work and various other kinds of contract jobs ( ~rr.,
pp. 50, 265) ;
That he had beard the statements of the witness Fox as
to the nature of the arrangement made with him 'Yith respect
to installing and removing tanks and that they were correct
(Tr., p. 50); that under the arrangement he was to receive
one dollar au hour for l1is services, 'vhic.b covered his transportation to and from his place to the place the work was to
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be don~; that he ·was to employ his own helpers and pay them
in accordance with his own agreement with them; that he did
not recall the limitation of fifty cents an hour to such labor
as stated by Fox but that as matter of fact he had never
paid more than that to a helper; that he was to employ his
own drayman, paying- him such sum as was necessary to get
the hauling done and was to purchase such materials ns were
necessary for the work; that he was to get receipts from llis
helper, the drayman, and the party furnishing the materials
and present them along with his bill to the company for payment (Tr., pp. 50, 51-52, 266-268); that he had no directions
from the company with respect to the work of removing its
tanks other than that he should drain the g·asoline from them,
w·ash them out if possible and cap or plug tl1em to prevent
.the escape of vapors (Tr., pp. 50, 268, 269); that the company
was not to exercise a~1y supervision or control over the persons employed by him to help him or Qver the persons employed to do the hauling· for him as draymen (Tr., pp. 50,
274);

a

That he had been acting under the fregoing arrangement
for about three years and that during that time he had removed and installed several hundred tanks without accident
or injurious consequences ('rr., pp. 50-51, 54, 268}; that it
was his custom in doing the work to remove· the pi pes from
a tank and cap or plug it at the joint on top of the tank (Tr.,
pp. 53-54, 268, 276) ; that he bad obtained most of the plugs
necessary for this operation from tanks sent to him for .installation by the company but. that when he had no plugs
from that sou1·ce he would purchase them himself, get a receipt and be-reimbursed by the Company (Tr., pp. 54-57, 2Hl};
. that it was his custom to employ Leonard Clements, a drayman with a truck of his own, who did a general hauling business, to move the tanks for him; that in ·some cases he would
pay Clements a fixed sum for the job and in others would pay
him a stated sum for the time the truck was in transit and a
lesser sum per hour while Clements was waiting around and
doing little things about helping him (Tr., pp. 53, 266-267);
that he would pay his helpers and· draymen and send the receipted bills to the company· and that sometimes those persons signed the receipt before he paid them in order that he
mig·ht get the money from tl1e company (Tr., pp. 57); tha_t
l1e had instructed eYeryone who worked for him to be very
careful about lighting matches near the tanks, or striking the
tanks with chisels or hammers (Tr., p. 275).

-
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That several days prior to October 2, 1928, Fox called him
over the 'phone- and requested him to move two underground
.gasoline storage tanks from the Richwine Service Station at
Urbanna, advising him that one was to .be installed at the
station next door, the qther to be moved to Port Richmond,.
and installed at a station there (Tr., pp. 53, 57, 67, 269-270,
271), and that the pumps were to go to the Taylor Motor
Company at Urbanna (Tr., pp. 53, 270); that he undertook
the Richwine work under the same terms as1lad been the general custom and expected to be paid in the same manner by
the company (Tr., p. 53); that no definite time was specified
within which he should do the w·ork (Tr., p. 65);
That on October 2, 1928, he employed F'rancis Bonnett as
a helper and Leonard Clements as a drayman, and with them
'vent to R.ichwine 's place to do the work (Tr., pp. 52-53, 59,
270); that the company did not undertake to exercise any control over him or the pers·ons employed by him in doing the
work ( Tr., p. 274) ; that Fox specified no time when the work
'\vas to be done and was not no'ti·fied of his change of plans as
to when the tank was to be removed to Port Richmond (Tr.,
p. 65).
Plaintiff's counsel introduced no witness to rebut this testimony of Fox and Callis as to the nature of· the arrangement
made between them and the manner in which the work was
done by Callis. "\Vhen Francis Bennett, who had helped Callis on the Richwine job, was on the stand (Tr., pp. 298-301)
they made no attempt to controvert the testimony of Fox
and Callis to the effect that he (Bennett) had been employed
by Callis and paid in the manner indicated, or their statements
tha.t in the Richwine work the company had exercised no supervision or control whatsoever over Callis or his helpers.
'J.1he Court, over your petitioner·'s objection, allowed the
plaintiff's counsel, in .support of their contention that Callis
was a servant of the company, to pursue several lines in their
cross-examination of Fox and Callis which adduced evidence
irrelevant in itself and if relevm1t of no probative force to
contradict the unimpeached statements of Fox and Callis
which we have just reviewed. "\Ve shall at a later point con.l
sicler some. ·of this testimony, to which ·we shall now refer, in
connection with other assignments of error.
·
Fli·rst: Plaintiff's counsel, in support of their contention
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that Callis was a servant of tl1e company, developed through
the cross-examination ·of Fox and Callis :
That in addition to the 'vork of installing and removing
tanks and pumps done under the terms of the arrangement
made with Fox, Callis had put the electric lights in a bungalow sign in front of one Raymond Jones' place; that Callis
had·submitted a written bid to the company in which he agreed
to do the job for•a lump sum; that the bid had been accepted
by the company and that he was sent a slip by the company
directing him to proceed to do the work in accordance with
the specifications that had been furnished; that subsequently
when the company had wanted sueh a sign put up Callis had
done it for the same amount and in each case had himself
paid such helpers as had assisted him in the work; that in
addition Callis l1ad installed the electric lights in the company's plant at Urbanna (Tr., pp. 34-35, 65-66).
It is clear that this testimony which relates to other contracts of employment than tlie one involved in the instant
case does not in any sense contradict the definitely established facts 'vhich show that Callis 'vas an independent contractor in the work or removing the tank in question. If it
shows anything, however, it confirms the fact that Callis was
a skilled mechanic and electrician with 'vhom the company
was accustomed to deal on the basis of an independent contractor. The fact that the contract for the work at Richwine's
was made orally and upon the terms of payment as heretofore
shown does not render it any less a contract of independent
employment than this contract which involved a written bid
and the payment of a lump sum of money.
Second: Plaintiff's counsel, over your p~titioner's objection as to its materiality, were permitted in support of their
contention that Callis was a servant of the company, to develop the following testimony through his 'vitnesses, Roland
Davis and Hill Clements:
That a few days after the accident Fox came down to the
Davis home and asked Roland to give him a written and
signed statement as to how the accident l1appened (Tr., pp.
120-122).
It is difficult to see how this fact has any bearing what:
ever on the issue; it certainly does not tend to eontradict the

-
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definite testimony of Fox and Callis as to the facts which
establish Callis' relationship as that of an independent contractor. The alleged action of Fox in requesting a written
statement is entirely consistent with the fact that Callis was
an independent contractor., for Fox's interest in the matter
is readily explained by the fact that the tank of the company
had been the instrument which caused the damage and that
the tank itself had been injured by the explosion.
Third: Plaintiff's counsel, in support of their claim that
Callis was not an independent contractor, sought to ask Fox
·on cross-examination if he did not go to the ~Iemorial Hospital
after the explosion had taken place and state to Hill Clements, Leonard Clements' father, that he would like to give
Leonard Clements a special nurse as he was "hurt by his
compa:ny" or "was worldng for his company" (Tr., pp. 4243). Counsel for your petitioner objected to this question
on the ground that the relationship between Callis and the
company, and his drayman Clements and the company, had
to be determined by the facts and not by the opinion of any
employee or agent of the company as to the relationship created by those facts (Tr., pp. 44). The Court ruled that the
question was admissible as tending to contradict Fox's previous testimony that Clements "\vas hired by Callis and that
the company had no jurisdiction over whom Callis hired or
when he hired him ( TI' ., p. 47).
Fox, in answer to the inquiry, denied that he had made
any such statement err., pp. 43, 44).

Subsequently, over your petitioner's objection, the Court
permitted Hill Clements to testify that Fox had 'visited the
].femorial Hospital in R.ichmond after the accident and had
offered to employ a nurse for Leonard Clements ''as Leonard was working for us" (Tr., p. 78).
The Court in admitting this statements said:
reason~1ot (to show)
or not 11-11·. Callis is an. independent contractor but
as to the statement that he made, or the veracity of the witness on the stand. He laid the foundation on cross-examination, and that can go to the jury for what it is worth. It is
admitted for that reason and not on the qu..estion of" whether
he (Callis) was an ,independent contractor" (Tr., pp. 77. Italics supplied.)

"I think that it is admissible for this

~vhether

,--
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Since the sole issue to which the evidence was addressed
was the question whether or not C'allis was an independent
contractor, it becomes apparent that this statement by the
Court is a recognition of the immateriality of the testimony,
and of the further fact that it had allowed a foundation to
be laid to impeach the witness Fox on a collateral and immaterial matter ..
The alleged statement was denied by Fox. If made at all
it could not be construed as having been intended by Fox as
describing the relationship that existed between the company
and Clements as that of employer and employee in the technical sense; it is quite natural that a layman should describe
the employee of an independent contractor as one working
for the party who employed the indepedent contractor; in a
loose sense the statement is true. If, however, Fox did make
the statement and intended to describe the relationship existing between Clements and the company as that of employer and employee in the leg·al conception of that relationship, it was at most a.n opinion, in the teeth of the undisputed
evide11ce that shows that Clements was in fae.t a drayman with
whom Callis, an independent contractor, had made a contract to haul the tank in question.
V\T e submit that this ·alleged statement should be accorded
no weight i~1 determining the true relationship between Callis
and the company.

Fou.t·th: Plaintiff's counsel, over the objection of your
petitioner and in support of their contention that Ca1lis was
a servant of the company, were allowed through their crosse-xamination of Callis to develop the following facts:
That Callis had planned to have Clements carry the tank
in question to Port Richmond on the day following its removal from Rich wine's place; that on that morning ilir.
Thrift, the company's agent in charge of service stations,
ealled him over the 'phone, advised him that Locust Grove
Farm coitld g·et no gasoline from its pnmp with which to run
its tractor in plowing and asked him if he would go down
aitd fix the pump; that he had thought that the trouble was
Ct\Used by the valve hanging np and that It could he fixed in a
little while; that he sent Bennett to tell Leonard Clements to
wait and went to the Farm; that this took so much time it
was late when he finished; that he decided not to take the tank
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to Port Richmond that day and spent the rest of the after:noon installing one of the pumps which had been removed
from the Richwine Service Station on the previous clay at
the Taylor liotor Company at Urbanna; that he did the
'vork at Locust Grove Farm and at the Taylor ltiotor Company under the terms of his general arrangement with the
company, made with Fox (Tr., pp. 59-64).
It was contended that this evidence tended to show that
the company exercised a supervision or control over Callis
inconsistent with the relationship of an independent con- ··
tractor, and was admitted for that purpose. We submit that
it was utterly immaterial for the reason that it showed no
control whatsoever of the character demanded in the rule
laid down by this Court in the case·of En~erson v. Ilay, supra,
a control evidenced by an actual supervision of the means
and methods employed in the doing of the work itself. It
was not shown that Thrift knew anything about Callis' employment by ·Fox to do the Richwine 'vork or that Callis
advised him that to do the Locust Grove job would delay the
installation of the tank at Port Richmond. It was merely
shown that another representative of the company, in charge
of service stations, and apprised of the company's general
arrangement with Callis, made a request. of him to do some
emergency repair work on a pump which he had installed,
which Callis did and was com.pensated for under the terms
of his arrangement with the company. If the testhncuy has
any probative value at all it tends to omphasizo the independent character of Callis' employment. II e decided to dehiy the 'vork at Port Richmond and do the emergency joh
at the Farm, he decided that it was too late to move t1H~ tank
to Port Richmond that afternoon and he decided to employ
the balance of the day at work on another phase of the Richwine job, viz: the installation of one of the pumps which he
had removed from Richwine's at the Taylor ~fotor Company's
place.·
.
We have endeavored to present to this Court. fully and
fairly all of the evidence which is before it which bears upon
this issue, and we submit that we have demonstrated that the
uncontradicted evidence shows (1) that Roger A. Callis was
a person skilled in the work of removing gasoline storage
tanks such as the one involved in this case, (2) that on account
of such skill he was employed by the Standard Oil Company
to remove the storage tank in question, (3) that he was without restrictions upon the means to be employed in doing the
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work, (4) that Callis employed his own help which was subject alone to his control and direction, and ( 5) that Callis
undertook to do the work either in accordance with his own
ideas or according to the directions given by the company.
In the case of Stagg v. Taylor, 119 Va. 266, this Court at
p. 270 of its opinion stated :
''As a general rule it is for the court to define the rel;Ition
of independent contractor, and for the jury to say whether,
under the evidence, that. re~ation exists; but ·where, as here,
the evidence admits of only one conclusion, a verdict contrary
to the evidence cannot be upheld.''
·
We respectfully submit that tl1e evidence in tlw instant C"nse
''admits of only one conclusion," viz: that Roger ..A. Callis
'vas an independent contractor for whose negligence, if any,
your petitioner was in no way responsible, and that thia Conrt,
with all the evidence before it, should reverse the judgn.tent
of the Lower Court and enter judgment in its favor.

B.
The Court erred in the ad1nission of ce·rta;in testim(!·ny, and
in ref'll,.s-ing to grant your tJetitianer a new trial on aceount of
the improper ~d~mission of that testim,ony.
Under Assignment of Error No. 5, we have snggeRted the
e1Tor of the Trial Court in refusing to grant your petitioner
a new trial on account of the improper admission of the testimony referred to in Assig·nments of Error Nos. 2, 3, and 4-.
The argument in regard to ti1ese four assignments will therefore be embraced under the one heading.
The testimony wl1ieh is referred to in these Assignments
of Error is the same which has been heretofore discussed in
detail in our considertaion of the evidence adduced hy plaintiff's counsel in support of their contention that Callis wHs a
servant of the company and not· an independent contractor.
In sub-section Second, under our consideration of that issue, we have set forth the evidence referred to in Assignment of Error No. 4. It relates to the alleged re<]uesi made
by Fox of Roland Davis that be (Davis) give him a written
and signed statement as to how the accident occurrerl.
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In sub-section Third we have set forth the evidence referred
to in Assignment of Error No. 2. It relates to the statement
alleged to have been made by Fox at the niemorial Hospital
in Richmond, to the effec.t that he would employ a uurs~ for
Leonard Clements, since he (Clements) was working for tl1e
company.
In sub-section Fourth we have reviewed the evidence referred to in Assignment of E1;ror No. 3. It ·relates to the
testimony developed by plaintiff's counsel during· the crossexamination of Callis, in regard to the request made by Thrift
that he (Callis) go to Locust Grove Farm to repair a pump.

"\Ye respectfully refer this Court to our former discussiun
of this evidence, where we have attempted to demonstrate that
in every instance it is incompetent and immaterial. We again
call attention to the-fact that the testimony was permitted to
go to the first jury, which had to determine the single issue
as to whether Callis was a servant or an independent contractor. It is impossible to determine what weight the jury
gave to this improper evidence, and we therefore respectfully
submit that should this Court fail to enter the judgment in fa.vor of your petitioner, for which it prays, it should in any
event direct that a ne'v trial be had, because of its improper
admissiou.
CONCLUSION.
In conclusion, we respectfully submit that it has been shown
by uncontradicted evidence that in the work of removing the
gasoline storage tank in question, Roger A. Callis was an
independent contractor, for whose negligence, if any, your
petitioner is in no way responsible; that the Trial Court erred
in refusing to set aside the verdict of the first jury which
found on that evidence that Callis was a .servant of your petitioner, in refusing to set aside the verdict of the second jury
which, because of the first verdict, was instructed that Callis
was a servant of your petitioner, and in entering its judgment against your petitioner on that verdict; that this Court,
with all the facts before it, should attain the ends of justice
by reversing the judgment of the Trial Court and entering its
judgment in favor of your petitioner, and that in any event
the case should be remanded for a new trial on account of the
other errors "rhich have .been assigned and reviewed.
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For the foregoing reasons your petitioner respectfully
prays that it may be granted a writ of error and supersedeas
to the judgment aforesaid, that the same may be reviewed
and reversed and a judgment rendered for your petitioner.
Your petitioner adopts this petition as its brief, and avers ·
that on December 13th, 1929, a copy of the same was delivered
to couns.el for the plaintiff. It requests that it be permitted
to supplement tllis written petition by au oral statement of
the reasons for reviewing the judgment complained of.

· A certified copy of the transcript of the record, to the pages·
of which reference has been made in this petition, is presented
herewith.
Hespectfully submitted,
THE STANDAR.D OIL C01vi:P ANY OF NEW JERSEY,
Petitioner.

liUNTON, WILLIA:NIS,

AN~DER.SON

-& GAY,
Counsel for Petitioner.

THOl\iAS B. GAY,
IRVIN G. CRAIG,
Of Counsel for the Petitioner.
Richmond, Virginia, December 13th, 1929. .
The undei·sigued attorneys at law, practicing in the Supreme Court of A.ppeals of ·virginia, do certify that in their
opinion there is error in the judgment complained of in the
foregoing petition, for which the same should be reviewed a.nd
reversed.
·
TIIOl\IAS B. GAY,
IRVIN B. CRAIG.

.,

G.

Received Dec. 13, 1929.

H. S. J.
Writ of error and supersedeas awarded. Bond $18,000.00.
Jannary 7, 1930.
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In the

35

...
Circui~

Court of Middlesex County.

Robert Gray Davis, an infant who by "\V. ,V. Davis, his father
and next friend,
vs.
The Standard Oil Company of New Jersey, a foreign Corporation doing business in Virginia, and Roger L. Callis.
Pleas had before the Circuit Court of AHddlesex County,
Virginia, on the 29th day of 1\lay, 1929.
Present: l-Ion. Claggett B. Jones, Judge.
NOTICE OF 1\fOTION:
Be it remembered that heretofore, to-,vit: on the 7th day
of 1\Iarch, 1929, came the plaintiff, Robert Gray Davis, an
infant who sued by his father, and next friend, and filed his
notice of motion of judgment against the defendants, The
Standard Oil Company of New Jersey, a foreign corporation
doing business in Virginia and Hoger L. Callis in the following words· and figures :
NOTICE OF l\1:0TION.
Virginia:

In tl1e Circuit Court of Middlesex County.
R.ob~rt Gray Davis, an infant who by yv. "\V. Davis, his father
and next friend,
vs.
.
.
The Standard Oil Company of New Jersey, a foreign Corporation doing business in Virginia, ~nd Roger L. Callis.
To the Standard Oil Company of N e'v Jersey, a foreign Corporation doing business in Virginia, and Roge1· L. Callis:
Take notice that on the 25th day of :rvrarch, 1929, at ten
o'clock A. l\L or as soon thereafter as I can be heard, I shall
move the circuit court of ::Middlesex County of Virginia for
a judgment against yon and each of you, for the sum of
twenty-five thousand dollars, for negligence committed by you,
and each of you, in 1\Hddlesex County, ·virginia, whieh was
the direct and proximate cause of the injuries hereinafter men-,
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tioned to the said Robert Gray Davis. Further take notice
that the facts and circumstan·ces establishing said negligence
on your part which caused the injuries hereinafter mentioned
to the said R.obert Gray Davis are as follows:
That the defendant, The Standard Oil Company of New'
Jersey, was the 01Nner and operator of a certain gasoline
tank in or near the town of U rbauna, in ~Iiddlesex county,
·
Virginia, in which it had placed, or caused to be
page 2 ~ placed a certaiu dangerous and highly explosive substance commonly known as gasoline ;
That the said defendant, The Standard Oil Company of
New Jersey desired to have said gasoline tank moved from
the town of Urbanna in J\iliddlesex County, Virginia, to the
towu of Port Richmond in l(ing \Villiam county, Virginia;
That thereupon without draining, or causing· to be drained
and ·washed, said tank of the said highly dang-erous and inflammable gasoline in it, or to render it immune from explosion, the said defendant, The Standar.d Oil Company of New
,Jersey, directed Roger L. Callis who was at the time a servant, employee, or agent of the said Standard Oil Company
·of New Jersey, to move said gasoline tank from Urbanna,
Virginia, .to the said town of Port Richmond, Virginia;
That the said work of removing and transporting said gasoline tank empty and not thoroug·hly washed, and or 'vith gasoline in it was a work 'vhich was intrinsically dangerous, and
of such a character as would likely produce injury to third
persons if proper care should not be taken ;
That the explosion 9f said tank was an event which mig·ht
and should have been anticipated as a direct or probable .consequence of the performance of the work of transferring said
-tank from the town of Urbanna to the town of Port Richmond, if reasonable care were omitted in the course of its
performance;
That said "tank could not be safely transported empty and
not thoroughly 'vashed andjor with gasoline in it, and the
pipes opening into said tank uncapped or opened,
page 3 ~ and that to do so exposed persons in the vicinity
of said tank to injury from an explosion;
That the said defendant, The Standard Oil Company of
New Jersey knew.or should have known by the exercise of
reasonable care all these facts before and at the· time it di-
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rected its said servant, employee, or agent, the defendant,
Roger L. Callis to remove and transport said gasoline tank;
and
That the said defendant, Roger L. Callis, the servant, employee, or agent of the said defendant, The Standard Oil Company of New Jersey, likewise knew or should have known that
· such danger existed ; .
That nevertheless the said defendant, The Standard Oil
Company of New Jersey permitted its said servant, employee,
or agent Callis to remove said tank empty and not thorOJ.Ighly
washed and/or while it contained a highly dangerous and
inflanlable explosive, commonly known as gasoline, and to
transport the same through the county ·of l\fiddlesex, Virginia, empty and not thoroughly washed and/or while it contained such highly dangerous ai1d explosive substance, and
with a number of uncapped pipes or openings in said tank,
and on to the premises of R.. H. and Emma Clements in said
county of J.\IIiddlesex and near the village of Saluda, where
said defendants permitted said tank to remain in such dangerous condition for about five days, from Tuesday, Second
of October to Saturday Sixth of October.
That it is a fact that gasoline and the vapor therefrom even
in an empty or partially empty tank not thoroughly washed
is most dangerous and explosive when exposed to the air;
and,
page 4 ~

That the said defendants kne,v, or by the exercise of reasonable diligence could have known that
this 'vas true; and

That by transporting and causing to be transported, and
permitting to be transported said gasoline tank in tl1e condition and manner aforesaid, and permitting· the same to remain in said county exposed to the public, the said defendants subjected persons lawfully in the vicinity of the said
tank to the danger and risk of being· killed or injured thereby; aucl,
That the plaintiff, Robert Gray Davis on said Sixth day of
October, 1928, was on said premises of the said R. H. and
1Dmma Clements, where he and his father and brotllCr were
cultivating a corn crop and l1ad a right to be, having· gone
thereon to gather fodder from the fields of said premises.
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That on the said sixth day of October, 192R, while the gaid
tank was standing in the county of Middlesex, Virginia, on
the premises aforesaid, and in the custody and control of said
defendants, the said tank, without fault of said Robert Gray
Davis, was ignited by a spark, exploded and blew up, and as
a result of said explosion caused entirely through the fault
and misconduct of the said defendants the said Robert Gray
Davis was severely, painfully, seriously and dangerously injured, which injuries were the direct ai1d proximate result of
the aforesaid neg·ligence of said defendants.
That the explosion aforesaid or the results thereof, knocked
said plaintiff against the truck on which said tank was, causing his skull to be fractured, set his clothing· afire, his left arm
to be severely burned, his left leg to be seriously
page 5 ~ burned from the hip down, and caused him divers
other serious hurts, pains and injuries for the treatment of which it became and was necessary to take him immediately to S't. Elizabeth's Hospital, Richmond, Virginia,
where he was confined for a great ·space of time, to-wit, five
weeks, the cost of which treatment and expense was $795.50,
and in addition thereto said injuries necessitated him to incur
expense for local medical treatment in a great sum, to-wit,
dollars;
Tlrat said plaintiff during many weeks suffered the most intense cxecrutiating physical pain and menta,l anguish;
That said injury physically disabled him for a great space
of tim~, to-wit
'veeks, and has permanently disfiguted
him.
For these reasons the said plaintiff will ask for a judgment
against you and each of you for a sum of twenty-five thousand dollars, for the injuries aforesaid to the said Robert
Gray Davis, caused by the negligence of the said defendants
aforesaid.
Gh·en undem my hand this 28th day of February, 1929.

An infant by

vV. vV.

W. D. EVANS,
JNO. R. SAUNDERS,
LEON nL BAZILE,
p. q.

ROBERT GRAY DAVIS,
Davis, his father and next friend:
By Counsel.
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And on the same day, to-wit: May 29, 1929, one
of the said defendants, The Standard Oil Company,
by its attorneys files its petition in the following words and
figures, to-wit :
Your petitioner, The Standard Oil C'ompany of New J ersey, one of the defendants in the above styled action, now depending in this honorable Court, showeth unto your Honor
the follo\ving facts:

Fi1·st: That R9ger L. Callis, the co-defendant herein and
the person alleged in the notice of motion for judgment to
have been in charge of the removal and transfer of the gasoline storage tank of your petitioner and \Vhose negligence is
claimed to have resulted in the injuries to R.obert Gray Davis,
an infant, was not, at the time of the performance of the acts
alleged in the notice of motion for judgment, a servant, employee or agent of your petitioner.
Second: That the work of removing and transferring the
gasoline storage tank of your petitioner was performed by
the said Roger L. Callis under and in pursuance of a contract \vherein he was paid by your petitioner for the cost of
materials and drayage used, and labor employed by him in the
performance of such work, plus the sum of One ·Dollar
($1.00) per hour covering his own services and the cost of
transporting him to and from the place at which he was required to perform the services contemplated by said contract.
Third: That the removal and transfer of the
storage tank of your petitioner was not such an operation as was inherently dangerous, since by the drainage
of gasoline from the tank to be removed and the stopping up
of any openings therein to prevent tl1e escape of explosive
gases, if any should remain in such tank after the removal of
gasoline therefrom, and the handling of such tank so as to
prevent such escaping gases, if any, from coming in contact
with fire or other means of producing an explosion, will render the removal of any such tank entirely safe and not dangerous to persons or property; that the said Roger L. Callis
had on numerous other occasions contracted with your petitioner for performance of labor and the furnishing of mapage 7 }-
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terials for like work in which he was engaged at the time of
the removal of the storage tank in question and was known to
your petitioner tQ be fully advised of the means and methods
of safely removing its g·asoline storage tanks, and had for
several years last past done similar work in the manner aforesaid in a satisfactory and skilled way, and that the said
Roger L. Callis was therefore known to your petitioner to be
a person of experience and skill in the performance of the
work which he contracted to perfo1·m in the removal of the
storage tank in question.

Fmtrth: That in the removal and transfer of the storage
tank in question the said Roger L. Callis operated without
direction or restrictions from your petitioner as to the methods which were employed by him and was in no respect under
your petitioner's direction or control as to the manpage 8 ~ ner of execution of such work of removal; that no
·representative of your petitioner was present at
the time of the performance of the work in question; that the
said Roger L. Callis supplied his own materials and employed
his own labor, and undertook and executed the ·work in accordance with his own plan, and that your petitioner looked
to him only for the result of his work under the tentls of the
contract made with him.
Fifth: That by reason of the foregoing facts the said
Roger L. Callis was, in respect to the matters and things set
forth in the notice of motion for judgment, an independent
contractor for whose conduct your petitioner is in no respect
responsible and for whose negligence, if any, your petitioner
is not liable in law.
Wherefore your petitioner says that it ha:s been improperly
joined as a co-defendant in this action with the said Roger
L. Callis, and prays that it may be dismissed as a party to
the within action.
STANDARD OIL

CO~IP ANY

OF NEW JERSEY.

By J. 1\L GRAVES, lVIanag·er.
HUNTON, \VILLIA~fS, ANDERSON & GAY,
Counsel for Standard Oil Company of Ne'v Jersey.
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8ta te of Virginia,
Qity of Richmond, to-wit:

This day personally appeared before me, ............... a
Notary Public for the City and State aforesaid, James M.
Graves, who having been duly sworn, made oath that he is
the General nianager of the Standard Oil Company
page 9 ~ of Now Jersey, one of the defendants in the above
.
styled action, and that the matters and things stated
in the foregohig petition are true.

J. 1\f. GRAVES.
Subscribed and sworn to before me this ........... day of
1\fay, 1929.

0. RAYl\iOND BROWN,
Notary Public.
JHy term of office expires on the 15th day of November,
1929.
page 10}

And on the same day, 1\'Iay 29, 1929, the plaintiff filed his affidavit in the following words and
figures, to-wit.:
The plaintiff in rcspontse to the petition filed in this cause
by the defendant Standard Oil Co. of New Jersey comes and
says that h~ denies all of th.e allegations of the petition and
this he is ready to verify.
ROBERT GR.AY DAVIS &C.

his
"\V. W. X DAVIS
mark
.,Vitness: C. W. Eastman.
his
ROBER.T GRAY X DAVIS.
mark
'Vitness: Lewis Jones.
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Sworn to before me in the County of ~Iiddlesex this 29th
of 1\fay, 1929, by vV. "\V. Davis and Robert Gray Davis.

~ay

C. W. EASTMAN, Clerk.
t>age 11

~

And on the same day, }fay 29, 1929, the said defendant, the said Standard Oil Company, filed its
plea of "not guilty" in the following words and figures, towit:

The Standard Oil Company of New Jersey, one of the defendants· in the within styled action, by its attorneys, comes
and says that it is not guilty of the premises in this action
.Jaid to its charge, in the manner and form as the plainti:ffi
hath complained, and for this the said defendant puts itself
upon the country.
HUNTON, \VILLIAMS, ANDERSON & GAY,
,
Counsel for Defendant.
And on the same day, ~fay 29, 1929, the said defendant the said Standard Oil Company filed its
grounds of defense in the following words and figures, to-

page 12 }-

wit:
The Standard Oil Company of N e'v Jersey, a corporation,
as g-rounds of its defense to the within action, states tl1e following:

1. That it has been guilty of no negligence resulting in injuries to Robert Gray Davis, in the manner complained of in
the notice of motion for judg·ment.
2. That it bas been guilty of no negligence directly. or proximately causing the injuries complained of to Robert Gray
Davis in the manner described in the notice of motion for
judgment.
3. That the work of removing and transporting the gasoline tank in the manner described in the notice of motion for
judgment was l)Ot inherently dangerous, and was being performed by the defendant, R.oger L. Callis, as an independent
contractor, for whose actions the Standard Oil Company of
N e'v Jersey is in no 'yay responsible.
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4. That th~ work of transporting the gasoline tank in the
matter described in the notice of motion for judgment was not
inherently dangerous, and was being performed by one Leonard Clements, an independent ·sub-contractor of Roger L.
Callis, the defendant who was conducting the work of removing and transporting the gasoline tank in question for the
Standard Oil Company of Ne\v Jersey, as an independent
contractor, for neither of whose actions the Standard Oil Company of New Jersey is in any way responsible.

page 13}

5. That the injuries to Robert Gray Davis complained of in the notice of motion for judgment
were received and caused solely by his own negligence.
6. That the injuries to Robert Gray Davis complained of
in the notice of motion for judg·ment were caused by his own
contributory negligence.
STANDARD OIL COMP.ANY .OF N.E·W JERSEY.
By HUNTON, 'iVILLIAlVIS, ANDERSON & GAY,
·
Its Attorneys.
pag·e 14 }

And on the same day, 1\iay 29, 1929, an order
was entered by the said Court in the following
· words and fi?ures, to-wit:
This day came the defendant, the Standard Oil Company
of New Jersey, by its attorneys, and moved the Court for
leave to file its verified petition in the· within action, as permitted by Section 6102 of the Code of Virginia, for improper
Joinder as a party defendant herein, which motion is g'l'auteu
and the said verified petition is accordingly filed; whereupon
the said defendant filed his affidavit denying all the allegations of the aforesaid petition. The Court after hearing argument of counsel overruled the petition of the said Standard Oil Company and stated that the Co~nt would submit
the issues raised in said petition to the Jury for trial, to
which ruling the said S'tandard Oil Co. excepted. The venire
came as follows: H. G. Gray, R. F. Jarvis, J. E. Bray, II. 1\IL
Bristow, J. W. Hazelwood, L. H. Bennett, Robert T. Lush,
and J. F. Green. The plaintiff and said Standard Oil Co.
each having- stricken off one of said veniremen from the panel,
R. F. Jarvis, J. E. Bray, H. 1I. Bristow, J. W. Hazelwood,
L. H. Bennett, Robert T. Lush and J. F. Green were sworn
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to well and truly try the ·issues joined and a true verdict
give ·according to the law and the evidence.
After a part of the evidence was presented the Court orally
-instructed the Jury to disregard the issue as to whether the
gasoline tank as proven, was inherently dangerous, to which
instruction the plaintiff excepted, and that the
page 15 ~ J"ury had only one issue before them as to whether
Roger A. Callis was an independent contractor or
not. The Jury after hearing the evidence, instructions of the
Court and arguments of counsel retired to their rooms to conside:t:. their verdict and after some time returned into Court
with the following verdict: We the Jury upon the issue
joined, find that Roger A. Callis was not an independent contractor with the Standard Oil Co. of N. J. but a servant of
said Standard Oil Co.
R. T. LUSH, Foreman.
Whereupon the said Standard Oil Co. moved to set aside
said verdict, as being contrary to the law and the evidence,
which motion was overruled by the Court, to which ruling the
Standard Oil Co. excepted.
The Jury was discharged from further consideration of the
case.
page 16 ~

At a like Circuit Court of :rviiddJesex County,
continued and held for said County on the 30th
day of 1\iay, 1929, an order was entered by said Court in
the following words and figures, to-wit:
This day came the plaintiff by his attorneys, the Standard
Oil Company of N.J. came also by its attorneys, and the defendant, Roger A. Callis in person.
The Court selected a new venire drawn from the Jury Box
by the Court, and t11e veniremen, having been duly sworn, were
examined upon their vo,ir di1·e, as to their fitness to sit as
Jurors in the case with reference to the plaintiff as well as
both of the defendants. The Standard Oil Company filed its
plea of not guilty and a statement in writing of its grounds
for defense. Roger A. Callis filed no plea either 'vritten or
oral and no grounds of defense, but the case was proceeded
in as though a plea of not guilty had been filed.

Standard Oil Co. of N.J. v. Robert Gray Davis, etc.
The plaintiff and defendants each having stricken one o~
the veniremen from the panel, the remaining veniremen, H.
E. Graves, J. W. Lee, \V. B. Kenningham, R. L. Major, Geo.
L. Bristow, "\V. C. Johnson, and E. S. N annery, were sworn
to well and truly try the issues joined and a true verdict give
according· to the law and the evidence.
The Jury after hearingg a part of the evidence, were adjourned until tomorrow mornin gat 10 o'clock.
page 17 ~

.A.t a like Circuit Court of ::Middlesex County,
continued and held for said County on the 31st
day of l\fay, 1929, an order was entered by said Court in the
following words and figures, to-wit:
This day came the plaintiff and the defendant Standard Oil
Company by their attoTneys, and the· defendant Roger L.
Callis in person and the Jury came into· Court in pursuance
of their adjournment of yesterday, and were poUed. The
Jury after hearing the balance of the evidence, instructions
of the Court and argument of counsel, retired to their roams
to consider of their verdict and after some time returned
iato the Court ·with the following verdict: "We the Jury,
find for the plaintiff and fix his damages at $15',000.00. R. L~
~:Iajor, Foreman.''
Wl1ereupon counsel for plaintiff suggested that the' verdieiimight be uncertain, whether against one or both defendants.
The Court remarked, "I think it is against hoth n, and the
Jury was instructed, upon plaintFff's motion, to return to
their room and state in their verdict whether the verdict was
against one or both of the· defendants; and the Jury having
returned to their room to further consider their verdict, returnd into Court with the foHowing verdict: "We, the ,Jury,
:find for the plaintiff upon the is~ues joined, and assess his
clamag~ at $15,000.00 against the Standard Oil Company.
R. L. ~Ea.jo1·. ',.
\Vhereupou the said Standard Oir Company, by its counsel, moved the Court to set aside the said verdict
page 18 ~ of the J11ry and· to· enter judg·ment for it under the
statute 6251, and upon the foll'owing· grounds :
(1) Because of the improper aclmissi.on and ex~lusion of
evidence by the Court during· the triall of the ease;
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(2) Because of misdirection of the Jury by the Court as to
the law of the case ;
(3) Because the verdict is contrary to the law and tlJC evidence;
(4) Because the verdict is excessive;
(5) Because it is against the Standard Oil Company alone
and not against both defendants.
Whereupon the plaintiff moved the Court to set aside the
verdict in favor of Hoger A. Callis upon the following
grounds:
1. That no plea or other defense was ever filed by him and
no issue ever made so far as the defendant, R.oger A. Callis,
is concerned, as a result of which the plaintiff was entitled to
a judgment against the defendant, Roger A. Callis.
2. Because the verdict of the jury, in not finding against
tl1e defendant, Roger A. Callis, as well as the defendant,
Standard Oil Compamy of New Jersey, is contrary to the law
and the evidence and without evidence to support it.
The plaintiff further moves the court to enter final judgment for l1iin jointly against the defendants, Standard Oil
Company of New Jersey and Roger A. Callis, for the sum of
fifteen thousand ($15,000) dollars, the amount of his damages
ascertained by the verdict of the jury.
page 19

~

vVhich motions of the Plaintiff and Defendants,
the Court takes time to consider and reserves the
right to render its decision in vacation.

page 20 ~

At a like Circuit Court of l\Iiddlesex County, cmitinuecl by adjqurnment and held for said County on
tl1e 2d day of October, 1929, an order \vas entered by said
Court in the follo.wing words and figures, to-wit:
Tl1is day came again the plaintiff, by his attorney, and th~
defendant, The Standard Oil Company of New Jersey, by
its attorney, and Roger A. Callis in person; and the Court by
its order of Ivfay 31, 1929, having taken time to consider of ,
the several motions made by the plaintiff and the defendant,

'v .. (:·i,' ..,,
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Standard Oil Company of New Jersey, a corporation, as set
forth in the said order of May 31, 1929, and now having maturely considered of the several motions and the verdict of
the Jury, therein set out:
·
First-The Court doth overrule the motions of the defendant, Standard Oil Company· of New Jersey, to· set aside the
verdict of the Jury and to enter Judgment for it under Section
6251 of the Code of Virginia, upon the grounds set forth in
their motion and in said order, to which action of the Court
the Standard Oil Company of New Jersey excepted.
Second-The Court doth overrule the motion ·of the plaintiff to set aside the verdict of the Jury in favor of Roger A.
Callis on the ground that .,there 'vas no plea :filed by him and
no issue made as to him.
Third-The Court doth sustain the motion of the plaintiff
to set aside the verdict of the Jury in favor of Roger A. Callis
upon the ground that the said verdict in not :finding against
the said R.oger A. Callis, as well as against the depage 21 ~ fendant, the Standard Oil Company of New J ersey, in contrary to the law and the evidence and
without evidence to support it, and there being sufficient evidence before the Court to enable it to decide the case upon
its merits and it being unnecessary to assess the damages
against Roger A. Callis, 'vhich have been already ascertained
by the verdict of the Jury, the Court doth further sustain the
motion of the plaintiff to enter Judgment against Roger A.
Callis, Jointly with the defendant, the Standard Oil Com-·
pany of New Jersey, to which action of the Court the Standard Oil Company of New Jersey and Roger A. Callis excepted.
Therefore it is considered by the Court that the plaintiff
recover of the defendants, the Standard Oil Company of New
Jersey, a corporation, and R.oger A. Callis, Jointly, the -sum
of Fifteen ·Thousand Dollars ($15,000.00) damages, assessed
as aforesaid, with interest thereon from this· day till paid, and
his costs by l1im in this behalf expended, to which action of
the Court the Standard Oil Company of New Jersey and
Roger A. Callis excepted. And the said Standard Oil Company of New Jersey, by its ~ounsel, having expressed its desire to apply to the S'upreme Court of Appeals of Virginia for
a writ of error and supersedea.fJ, it order~d that the execu-

is
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iion of th~E Judgment be suspended as to the Standard Oil
Company of New Jersey, to enable it to apply for said writ,
but this· suspension is not to be effective unless the Standard
Oil-Company of New Jersey, or some one in its behalf, shall
within fifteen ( 15) days from the date of this order enter
into a bond in the penalty of Sixteen Thousand
page 22 ~ ($16,000.00) Dollars-with surety, to be approved by
the Clerk of this Court and conditioned as required
by law.
page 23

~-

Virginia :
In the· Circuit Court of l\Iiddiesex County.

:Robe-rt Gray Davis, an InfaR-t, wh(hsues by '\V. W. Davis, his
father and next friend,

v.

Standard Oil Company of New Jersey, a corporation, and
R·oger A. Callis.
AUTBlENTICATJ.O.N Oli, S.TE'NOGRAPHJG REPORT OF
TESTIMONY AND OTHER INCIDE-NTS

OF· THE TRIAL.
I do hereby certify that the following is an accurate· and'
authentic stenographic report of the testimony and other incid~ents of the· trial of the above ·styled cause· and that it appears in writing that the attorneys· for the plaintiff were· given
reaso:nabl·e u~tiee of the time and pl•ace· when the· said report
would be tendered and: presented to me· for authentication.
CLAGGE.TT B. JONES,. Juclge.

Dated Nov. 27, 1929.
A Copy-Teste:.

e.

W. EASTMAN, Clerk.

page· 24 ~ In tlie Circuit Court of'1YiidcUesex County, V.irginia-.
Robert Gray Davis, an infant who sues by W. W. Davis, his
father and next friend~

v.

Standard OH Company of New Jersey, a corporation,. and
Roger A. Callis.

"1
~
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STAND...J\.RD OIL COMPANY OF NEW JEHSEY
FOR MISJOINDER AS A PARTY
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49

OF1

Before Hon. C. B. Jones and Jury.
Saluda, Virg-inia, 1\iay 29-30, 1929.
Present: M:essrs. W. D. Evans, J. R. Saunders and Leon
l\L Bazile for the plaintiff. l\iessrs. Hunton, "\Villiams, An. derson & Gay (1\ir. Gay and 1\lr. Craig) and Lewis .Jones for

the defendant .Standard Oil Company of New Jersey.
Phlega r & Tilghman,
Shorthand R-eporters,
Norfolk, Virginia.
E ..c. FOX,
a witness on behalf of the defendant Standard Oil
Company, being duly sworn, testified as follows:

page 25 ~

Examined by 1\:Ir. Gay:
Q. Will you please ·state your name and.residence?
A. E. C. Fox, Urbanna, Virginia .
. Q. By whom are· yon employed 7
A. Standard Oil Company.
Q. !Iow long have you worked for the company?
A. Not quite five yea:rs.
Q. What are your general duties 7
A. General salesman.
Q. Is it a part of your duty as general salesn1an in the
territory contiguous to U rbam1a to arrange for the installation and removal of storage tanks and any service stations
of customers who buy gasoline in quantities f
A. To arrange for it 1
Q. Yes.
A. Not to supervise the work, but to arrange it.
Q. It is a part of your duty, as salesman, when you want
a tank installed or removed to have that work done?
A. Yes, sir.
Q. What are your instructions from the company as to how
such an ar~·angement should be madef

__:_
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Mr. Evans: If your ·Honor please, we submit that it is a
question of what he did.
The Court: Ife has to connect it up and show
page 26 ~ that he did as he was insti·ucted to do. Otherwise
·
it will be eliminated from the record.
A. We make arrangements with the man to carry out the
contract and pay him so much to do this work, and turn it over
to him after the arrangements have been made and find that
he is a man capable of handling it, or we think he is capable
of doing it.

By J\!Ir. Gay:
Q. Who does that work for the company in the territory
contiguous to Urbanna?
A. l\ir. R. A. Callis.
Q. How long have you been dealing with him in work of
that kind?
A. I would say approximately around three years-two and
a half or three years.
Q. Could you approximate, Mr. Fox, in a way satisfactory
to yours_elf, how many installations or removal of tanks 1\'Ir.
Callis had made for the company during that period~
A. Well, I couldn't say how many, no, sir. I would say
possibly around 150 or 200 and possibly as many as 250.
Q. There have been substantial numbers?
A. Yes, around a couple of hundred or more.
Q. When J\fr. Callis was employed to do this work, what
were the terms of your contract with him?
.A. I had arrang·ed with l\tir. Callispage 27

~

l'vir. Evans : (Interposing.) If your :Honor please,
· I submit if he has the contract with him, that he
should produce the contract.
The C~:mrt: Do you mean a written contract?
~Ir. Gay: '"'Te vouch that there was no written contract.

A .. (Continuing)-whereby we agreed to pay him one dollar an hour for his time, which took care of his transportation from his place to the place where he did the 'vork, and
we would pay him for a helper-that is, that he would pay
the helper himself and get a receipt from him, but the helper's wages were not to exceed fifty cents an hour, and, of
course, if he had to buy extra material on the job he paid for
that and got a signed receipt from whoever he bought
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material from. If he had to have a dray to haul it any distance, he hired the dray himself. We had no jurisdiction
over wl1o he hired, or when he hired him, when he was on the
job, and he paid the drayman and would also get a receipt
from him. Then, of course, 'vhatever he produced rP.ceipts "for,
've reimbursed him to the amount of money that he had advanced on the job.
By 1\Ir. Gay:
Q. Did you make an arrang·einent with Mr. Callis to re- •
move a tank, two tanks, on the 2nd of October, 1928, I think
it 'vas, from the property of :Mr. Richwine, in Urbanna Y
A. Yes, sir.
Q. "\Vas the arrangement you made with him at that time
the same as you just described?
page 28 ~ A. Yes, sir, the ·same arrangement I just described.
Q. How was the arrangement made-personally or how?
A. The arrangen;tent with ~ir. Callis, in the first plaee, was
made personally. Of course in this particular instance I
called him over the phone.
Q. What did you say to him over the phone¥.
A. I just asked him if he would take up these tanks at the
Richwine place. One was going to one place and one h1 another, and I gave him the outline, and to remove them as he
had been doing· before.
Q. You gave him instructions to take up the two tanks, and
told him where you wanted them carried 1
A. Yes, sir.
Q. Do you recall 'vhere the tanks were to be carried 1
A. One tank was to be removed a very short distance, just
over in front of the building adjacent to the. one it was removed from. That is now occupied by Mr. Charlie. I. Palmer,
The other tank, when he delivered that, was to go to }ir.
F. C. Robbins, of Port Richmond.
Q.. Were you present when the work of removal 'vas done Y
A. No, sir.
·
.
Q. Was any representative of the S'tandard Oil Company
·present?
A. Not that I know of.
Q. You undertook to exercise no supervision over Mr.
Callis in the way that he did the work~
page 29 ~ A. No, sir, absolutely none.
· Q. Had ~[r. Callis' work, during the period of
time you said that he had been employed in doing shnilar
work, been satisfactory in its results Y ·
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A. Very satisfactory-the best I ever had done by any- .
body. I never had to send him back for leaks or anything.
Q. Now, Mr. Fox, had 1\{r. Callis been given any inl.;tructio~s by the company with respec.t to where this particular
tank was to be taken-the one which subsequently l'esulted
in the injury~
A. Yes, sir, I to1d him where it was to be taken.
Q. Will you just describe to the jury briefly how this tank
was constructed, and its size ?
A. Well, it was a ten barrel tank,-what we call a ten barrel tank. The capacity of it is 560 gallons. That is the capacity of a ten barrel tank. It was round, about the shape
I suppose you would say of a barrel, only, of conrse, it is
much longer. It has the opening-s. vVhen it is put down in
the ground the openings are on top to connect the pipes to,
and there is a suction line going from the. tank to tl1 e pump,
and on the other end we have a fill pipe which stick1:; out
of the ground, which enables us to put the g·asoline in that
to fill the tank when it is in use. We have another one which
has an overflow in there, which connects just back of the
suction line. This way from the tank is a check vnlve which
holds the gas up from the tank to the pun1p, and
page 30 ~ when the check valve don't hold, the gas runs back
to the storage tank so you will not lose it. \\' e
have that to happen in any check valve, and ,_vhen anything
·gets under it it rtms back to the storage tank so it will not
leak out.
By Mr. Bazile: Will you ask him, while he is describing
the tank, how long it was in diameter Y
By Mr. Gay:Q. How large was the tank, in feet and inches?
A. I reckon the tank would be approximately five f~et long
-four and a half or five.
Q. And how much in diameter or through the center 1
A. Through the center, possibly three feet-two ~nd a half
or three feet.
Q. It was a cylinder shaped tank¥·
A. A cylinder shaped tank.
Q. And you say it had three pipes projecting outf
A. Yes, sir; one a suction line and one an overflow and the
other a fill.
Q. You mean by the suction line tl1e line out of which t!1e
g·as was drawn from the tank t
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A. Yes, sir.
Q. When one of these tanks is removed, what is it customary to do f
A. When the tank is removed, of course it is taken out, and
it is customary to plug the openings. vVe plug them and take
off the pipes, when the tank is taken from the
page 31 ~ ground, and take them off right at the tank and
plug them up. :M.ost of them used here are screw
plugs.
Q. If a screw plug is not available, can any other object
be used?
A. You can use wooden plugs, yes, sir.
Q. From your experience in the handling of those tanks, are
you able to state to the jury whether, after a tank has been
removed, its pipes are plugged up, it is a safe thing for a. person to handle f
A. Yes, sir. After it is plugged, absolutely. There is no
reason why it should not be.
Q. You say 1\-fr. Callis has removed probably 200 or 250 of
them?
A. I would say so, yes, sir.
Q. 1-Iave you ever had any dangerous or injurious consequences result from handling them in the manner in which
you describe?
A. No, sir, we neve1· have.
CROSS

EXA~IINATION.

By }fr. Evans:
Q;. 1\{r. Fox, as a matter of fact that tank had four entrances,
didn't it?
·
A. It had four, but one was plugged. All tanks really have
four, but we very seldom use but three. Some
page 32 ~ have four and some three. I don't remember
whether this particular one had four, or not.
Q. I suppose there is no 'vay for us to estimate the front
and the rear of the tank very well, but, for the sake of this
case, there were three of those openings near one end?
A. If there were four on this particular tank, yes, sir.
Q. Then the fourth one would be way at the other end?
A. Yes, sir.
Q. I understand the one which we will call the rear end, or
the opposite end, they are seldom open·¥
A. The one at the rear end is always open. It is a fill
cap.

~
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Q. You do not mean to say that the fill cap is not at the
same end with the suction pipet
A. Certainly it is not.
Q. It is notj
A. No, sir.
Q. Isn't the fill cap to your tank a short pipe, extending a
little ways out of the ground after it is covered?
A. Yes, sir.
·
Q. Isn't it, at the other end of that tank, practically like a
bung-the other opening at the other end of the tank, isn't
it practically like the stopping of a bung hole¥
A. If there are four openings in the tank, there is the one
you are speaking of, the third opening from the front end, you
can use the third opening for the fill pipe, but we
page 33 ~ usually use the off end for a fill pipe.
Q.. As a matter of fact, doesn't one of those
openings so groove on the inside as to drain the gasoline better than either of the other openings~
A. Do what?
Q. Isn't one of the openings-you didn't see on the inside
of this tank, did you 1
A. No, sir.
Q.. Did you ever seen on the inside of a tank?
A. No, sir, I have never been in one. ·
Q. You didn't look in it 1
A. No.
Q. You don't know whether there might be, at one end of
the· tank, a little hollow-out so the gasoline will drain better
than at the other end f
A. No, sir.
Q. All right. No"r' then there are)3y the Court (Interposing):
Q. How larg·e are the openings?
A. About two inches.

By Col. Saunders:
Q. Diameter, do you mean?
A. A two inch pipe-what we c-all a two inch p1pe ..
By ~Ir. Evans:
Q. All of them Y
A. I think so, yes, sir. All of them are about
page 34 ~ two inches.
Q. You say ~fr. Callis has been removing tanks
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for you and the Standard Oil Company two or three years Y
A. Yes, sir, something like that. I don't know just the
/.date that he started.
~
Q. You had a .general understanding with him that whenever you wanted a tank removed, you would notify him?
A. Of course he would not go out here and .take up one
of our tanks unless we did tell him. Of course h6 wouldn't
go out and take up tanks promiscuously.
Q. You did· have a general understanding, whenever you
wanted a tank removed, that you would notify him and he
would remove it?
'
· A. Yes, sir.
Q. During that period of two or three years, did you ever
ge.t other people to remove tanks f
A. It may be during that time that there were one or two
/
tanks removed by some other people. I do not know about
moving any that I made any arrangement with. In fact, I
have never made any arrangement with any one except Mr.
Callis in this territory.
.
Q. Didn't ~Ir. Callis do other work for. you during tha.t
period of two or three years other than removing tanks?
A. Didn't he do other work?
Q. For the Standard Oil Company?
1\fr. Gay: I don't know that that is true, or is not true,
but I do not think it is material.
page 35 } The Court: You might show what his general
duties were.
1\fr. Gay: I did.
By 1vir. Evans : .
Q. As a matter of fact, didn't }fr. Callis put the lights in
front of 1\{r. Raymond Jones?
A. Yes, he put the bungalow sign up in front of Mr. Raymond Jones.
Q. Under what sort of contract did he do that?
A. For so much.
Q. For so much money?.
A. So much money.
Q. In other words, he bid on that contract and he agreed
to do it and put it in place for a lump sum of money?
A. Absolutely.
Q. Is that the only job that you remember that he did nuder a special contract of that sort?
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A. Since he has done that, when we want a thing of that
kind done, he does it for the same amount.
Q. For the same amount of money 7
A. Yes.
Q. And in each case it was a lump sum of money and he
paid whom he chose to do it Y
A. Yes.·
Q. In this particular case I understood yon to say yon had
an arrangement with Mr. Callis by which you were
page 36 ~ to pay him one dollar an hour¥
A. Yes.
Q. The petition states you were to pay him one dollar an
hour for his work and for transportation, going to and from
his workf
A. Yes.
Q. Yon paid him a dollar an hour from the time he left
his place?
A. Yes; it included his transportation from his place to
where he worked.
·
Q. And he employed whom he chose to assist him'¥
A. Yes.
·
Q. But he could not pay his employe over fifty cents an
hour¥
A. That we would not be responsible for anything in excess of fifty cents an hour.
Q. Did you make any limitation as to what he should pay
for truck hire f
A. No; he should use his judgment about that.
Q. If he paid for his truck hire more than you thought reasonable, yon would not have paid it, .would yon·Y
A. No. Of course, under the contract we had 'vith him, we
possibly would have had to pay it.
Q. Who paid these .bills to his employes Y
A. He paid them.
Q. After the work was done, he 'vould present
page 37· ~ you with a bill for his time, and for tho work of
Mr. A, B or C, and the time that he made, and for
the hire of the truck; is that the way the bill would be made?
A. With the receipts attached, that he paid that amount of
money.
Q. And that was always done before you paid the bill~
A. Yes. I never paid it at all.
Q. The bill would be ·presented to you, and it would be
0 K'd and sent to the Standard Oil Company and paid by the
Richmond office Y

-----··--
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A. Yes.
Q. You say in this particular instance you simply called
l\IIr. Callis over the phone and told him you would like to
have two tanks removed from Richwine one to Port Richmond and the other to Mr. Charlie Palmer's?
A. Yes.
Q. And he proceeded under that direction to carry out the
contractf
.A. That is true.
V Q. There was no sort of contract made at that time?
A. No ..The contract had been previously made.
Q. He was doing it in accordance with a previous arrangement made probably a year or two or three years ago?
A. Yes.
Q. Did you at any time direct, after notifying 1\{r. Gallis
to remove this tank-did you at any time tell him
page 38 ~ to change the position or place where you wanted
it carried?
A. No, sir, I did not.
Q. Did you ever tell him you probably would not want it
carried to Port Richmond'
A. No, sir.
Q. Do you kno'v which tank he removed first-the one to
Charlie Palmer's or the one to Port Richmond¥
A. I understand he took them both up at the same time.
He was putting in one at Charlie Palmer's before he proceeded to Port Richmond.
By }.fr. Gay:
Q. You are trying.to talk about something you have rio personal knowledge of?
A. Yes, sir. I didn't see him at all.
The Court: Don't tell that.

By ~Ir. Evans:
Q. ...t\s a matter of fact, your contract with 1\{r. Callis involved the moving of two empty tanks?
A. ~loving empty tanks and installing empty tanks.
Q. You had no special agreement 'vith him that he should
take the gasoline out of the tanks did you?
A. Yes. All tanks are to be drained.
Q. By whom1 ·
A. By him or his helper.
Q. Did the contract require l1im to do that 1
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A. Yes, sir, absolutely, all tanks to be drained .
Q. What became of the gasoline that he drained
out of the tanks Y
·.A. I don't know. I have· never seen him do it. He told me
Mr. Bennett used quite a bit of it in his car, but I don't kno-\v.
That is what he told me, but I didn't see him.
Q.. Did the contract require Callis to plug the holes up in
.the tanks before he removed them f
A. Yes, sir.
Q. "\Vhy¥
A. To prevent the vapor that might be in the tank from
rising.
·
Q. ·Why did you want to prevel)t the vapor~ I know, but
I would like you to tell the jury?
·· A. Why did he 'vant to prevent it?
: Q. Why did you want to plug the tanks?
A. To prevent the vapor from escaping.
Q. Why not let it escape?
A. Of course if you are not going to let it escape, just as
.. I understand he let the one at Mr. Palmer's-he plugged it.
If people, 'valking by that particular tank, would strike a
match in the opening, of course the vapor would fire if you
·
struck it right in the op·ening.
page 40 ~ Q. It will~
A. Absolutely.
Q. In other words, ~Ir. Fox, state to the jury whether or
not a tank empty, or partially empty, with opening·s in it is
liable to explode if exposed to spark-that is the flash of a
match¥
- A. If it is right at the opening or in the vapor, yes, sir.
Q. How far will it spread?
A. I don't know, sir. I never tested it for that.
Q. You don't know?
A. No. I know it will not spread very far.
Q. Then, while you do you state to the jury it will ignite
if a match is applied near the opening, y9u do not state to the
jury how near. You don't know, do you?
A. I know you have to be right close to the opening.
Q. How close J
A. I would say certainly within a couple of fet.
Q. How about six feet-Y
A. No, I don't believe it.
Q. If I tell you it actually happened, would ·you say it is
not true?
A. I would.
.page 39

~
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Q. You would f
A. Yes, sir.
Q. Have you ever tried it f
page 41 } A. Have I ever tried itt
Q. Yes, eight feet from an opening, where the
vapor was escaping?
A. If you want to kno'v why I. say it, I will do it. If you
go down to any of these tanks that are serving gasoline and.
open the tap from the gas, if you put the hose there aud
begin to pump it, there is vapor. When you begin to push the
gasoline in, you push more vapor out than at any other
time. I have seen people walk by a tank, when the operator
was putting in gas, and light a match in two or three feet of
it, but I have never seen it go off yet. I call attention to it
nearly ever day not to strike matches near it.
Q. You never tried striking ·matches in two feet· of escaping vapor, did you¥
A. No, I don't try it and I am not going to try it myself.
I caution other people not to try it, "but they do it any way.
Q. l\fr. Fox, as a matter of fact isn't it true that the vapor
from gasoline will explode, I don't care when it comes in
contact with a lit match or where 1
A. I don't know, sir. I don't run around and try it.
Q. I didn't think you did.
A. I don't know whether it will or won't.
page 42 r Q. ~Ir. Fox, after this accident occurred, did you
not go to see the Davis hoy down here at their
home?
A. Yes, sir.
Q. Didn't you attempt and request them to give you a written statement how the accident occurred?
. A. I asked them to give me a statement how it occu1:red.
Q. In writing?
A. I didn't care whether it was in writing or how. I didn't
ask them to write it, but to give me a statement how it occurred.
·
Q. Of course you went there as agent of the company¥
A. I went th~re, yes,. sir, and I also went to the hospital
to inquire how he was. I drove up there l\{ouday and back.
Q. Did you go to see ~Ir. Clements Y
A. I went to see l\fr. Clements, and went to the hospital
to inquire about Robert Gray Davis. I went to both hospitals.
Q. Didn't yoU: offer to employ a nurse for Mr. Clements Y
A. Absolutely no, sir.

•
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J\1r. Gay: I object to that. It has no bearing· upon the issue.
Mr. Evans : ~{y position is this; I want to ask this further
question, and you gentlemen will see the reason.
By Mr. Evans:
Q. Did you not go to the ~1:emorial Hospital,
page 43 ~ and, in a conversation with Mr. Hill Clements, the
·
father of Mr. Leonard Clements, who was killed at
the same time this explosion took place, say to him, after inquiring about his boy-ask about a special nurse, and say you
would like to give him a special nurse, as he was hurt by
your company?
A. Absolutely no, sir. I asked him up there~fr. Gay: (Interposing) Just one moment. I submit whatever the witness may have said is irrelevant.
The Court : Yes.
Mr. Evans: And if that be true, and ~1:r. Fox, the agent.
of the company, said to_ Mr. Clements that he wanted to help
his son because he 'vas working for his company, I submit to
your HonorThe Court: (Interposing) That Mr. Clements was working for ·his company1
Mr. Evans: Yes, sir. It goes to show whether he was
working for ~1r. Callis or whether he was working for the
company.
The Court: I admit that. I overrule the objection.
Mr. Gay : I except.

A. He told me he had some oysters coming up here that
he wanted some gentleman (I have forgotten his name) to
tal{e care of and see that they were planted on- his shore, and
that would see him when he got back, and asked me to see that
man. I did the following morning, but as far as any nurse
or any assistant was - concerned, no, sir,-absopage 44 } lutely not.
By :1\:Ir. Evans:
place.

All right.

I l1ave stated the time and

Q. You deny telling· him that he was working for the company?
A. Yes, sir, absolutely. He was not working for us.

-

-
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~Ir. Gay: He is dealing with 1\Ir. Clements, if your Honor
please. This is Davis' case and not the Clements case. I
submit, in view of your Honor's reversal on the propriety
of the objection, that no statement of the witness two or three
days or a day or after this accident occurred .could be admissible in evidence as a part of the res gestae, and, secondly,
if it had been part of the res gestae, his statement that Clements was employed, or that this injury ··was caused by the
Standard Oil Company could not change the facts, which, as
a matter of law, establish the relationship, and this employe
of the Standard Oil Company had no power in law by the
expression of an opinion to create a relationship which did
not, in point of fact, exist, and I therefore renew my objection to the question.
lVIr. Evans : We are not trying the ca.se of damages against
the Standard Oil Company brought by 1vfr. Robert Gray Davis
or by Mr. Clements, but we are trying an issue as to whether
or not Mr. Callis was an independent contractor with this
very gentleman who is testifying as agent for the Standard
·Oil Company. He has testified as to the character and nature
of the contract, which we are trying to rebut. If
page 45 ~ this witness says that :Mr. Clements, in the exercise
of his duties, in the very moving of this very tank,
which they claim l\1r. Callis was moving as an independent
contractor, if this witness says to 1\IIr. Clements that your
son was working for us, I submit that is evidence to go to this
jury for them to decide whether or not he was working for
Callis or whether he was working for him as an independent
contractor, and it goes to the merits 'vhether Mr. Callis was
an independent contractor.

'Vitness: I do not believe
believe he is more truthful.

~Ir.

Clements will state that. I

The Court: The question I want to know is this: 1\!Ir.
Clements is not connected with this case up to this time; I
want to know first whether 1\Ir. Clements was an assistant.
I want to know the facts.
1\Ir. Bazile: l\fr. Fox testified, I think, that he had authorized Mr. Callis to employ a helper at fifty cents an hour, ·
and l\Ir. Clements was the helper.
By l\.fr. Evans :
Q. I ask you whether or not Mr. Clements helped 1\Ir. Cal·
lis to remove it 1

62

Supren1e Court of Appeals of Virginia.

A. Do I know?
Q. Yes.
.
A. No more than what I was told. I didn't see him there.
Q. Did Mr. Callis tell you f .
page 46 ~ A. Yes.
Mr. Evans: I thin~c that is proper evidence, 1\tir. Callis being a party.
The Court: All right, gentlemen.
1Vitness: I didn't see him working there.
1\tir. Gay: There is no controversy over the fact that .1.\ir.
Clements was ·working for Mr. Callis and assisting him in
doing the 'vork.
By lVIr. Evans :
Q. And any bill that was presented to you for payment,
does 1\rir. Callis give you the names of the helpers~
A. He gives a receipt signed by the helper.
Q. Did he give you a receipt signed byThe Court: (Interposing) It is not denied.
1\tir..Gay: The witness has denied having made the statement. I take it that the purpose of the question was to lay
the foundation for contradiction. I want to renew inv objection. This witness has testified that he was a salesm;n for
the Standard Oil Company, and, in pursuance of authority, he
made a contract with J\.fr. Callis generally to remove tanks,
and that this- removal was done in pursuance of that g·eneral
contract. He has given you the terms of the contract which
in and of themselves establish the legal relationship. Counsel might bring a million employes of the Standard Oil Company who would swear, with those facts before
page 47 ~ them, they considered that the man V{as . an employe of Standard Oil Company, but their opinion
does not affect the leg·al relationship. It is for your Honor
to determine it after the jury has found the facts. The statement of this witness that he made such a statement, that 1\:fr.
Clements was hurt while he was employed by the Standard
.Oil Company, is inadmissible for the purpose of showing the
relationship between Callis or Clements and the Standard Oil
Company.
The Court: 1\{r. Fox has testified that ~fr. Callis 'vas an
independent contractor; that. he ''tras to do the work himself,

~
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and that anybody else that he employed was his"Q_mploye and
not theirs. Mr. Fox is the agent of the Standar<l-~!1 Company in making the contract with Mr. Callis. He is me only
man who knows what did occur. The Standard Oif ompany, independent of Mr. Fox, knows nothing of the ag ement with lVIr. Callis. If Mr. Fox has said something to somebody else, when he has already testified that no one working
for Mr. Callis was working for Standard Oil Company, if he
l1as made a different statement, ,it is admissible to go to the
jury if for no other reason than to test the witness~ credi.
.
bility.
lVIr. Gay: 'Ve note an exception.
The-Court: Certainly. ~Ir. Fox's statement is
page 48 } that he that he absolutely denies that he made any
such statement.
By Mr. Evans: ·
Q. It is a fact I think that will not be denied that the tank
was taken up on a Tuesday evening; will you please state to
the jury whether or not you directed, or any of the agents .
of the company, directed Mr. Callis, on Wednesday morning,
to go to work on another job?
A. It may have been. I did not.
Q. You don't know whether it was done, or not?
A. No.
Q. Mr. Fox, you stated that ~Ir. Callis has installed and
removed for you in the past two or three years quite anumber of tanks, estimated by you to be possibly two hundred.
State how many of those tanks were new tanks and how many
'vere used tanks, or have you any idea 1
A. How many were used tanks ~nd how many were new?
Q. Yes.
A. I couldn't tell you.
Q. Quite a number were new?
A. Some fe'v were used possibly and maybe fifty to seventy-five or maybe one hundred he may have taken up himself. ::Maybe some of them were taken up from some other
part of the state and used here. I don't know just how many
·
were used tanks.
Q. I understood yon to say you didn't know how
page 49 ~ many were actually taken up out of the ground and
moved?
A. No, I don't know actually how many, but I would say
possibly one hundred or seventy-five.
A. ~fr. Fox, do you know 'vhether or not a tank of this

"·
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character, with openings in it, is more or less dangerous if it
has a small q~antity of gas in it? I believe you stated that
this tank would hold 560 gallons f
A. ·I think about 560 gallons.
Q. Do you know whether or not the tank would be more dangerous with two or five or ten gallons in it than it would be
entirely empty Y
A. I don't know, sir, with five or ten gallons that it would
be more dangerous than with more.
RE-DIRE.CT EXAMINATION.
By Mr. Gay:
Q. Do you know whether a tank with five or ten gallons in
it would be dangerous at all?
lvir. Evans: With openings in it?
Mr. Gay: Did you say with openings in it¥
}.tfr. Evans : Yes.
Mr. Gay: Just strike that question.
Witness: I don't know that it would.
page 50 ~

ROGER A. CALLIS,
a witness on ·behalf of the defendant Standard
Oil Company, being duly sworn, testified as follows:
Examined by ~fr. Gay:
Q. Will you please sta.te your name and residence to the
jury!

A. R. A. Callis; Stormont, Virginia.
Q. What is your occupation f
A. I run a store and do general work around-electrical
work and tank work for Standard Oil Company sometimes a.ncl
different w·ork around and trying to make an honest liVIng.
Q. You run a store and do electrical work, you said?
A. Yes, sir.
Q. And do some installation work for S'tandard Oil Companyf
A. Yes, sir.
Q. Were you in the court rom when 1\fr. Fox stated what
arrangements he had made with you with respect to installing and removing tanks?
·
A. Yes, I think I was in here a pa.rt of the time.
Q. Did you hear his statement in respect to that matterf
A. Yes, sir.

Standard Oil Co. of N. J. v. Robert Gray Davis, etc.

.6~

Q. Is it correct Y
A. It is correct.
Q. How long have you been doing work of removing and
installing tanks for Standard Oil Company 1

A. I presume three or four years.
Q. Could you tell the jury, with any degree of
page 51 ~ sat'isfaction to yourself, approximately how many
tanks vou have removed1
A. I couldn't tell you, but I imagine 250 to 300-quite a
few.
Q. 'Vith respect to the work of removing a tank from the
ground, in pursuance of the contract w4ich you have said existed, did you have any direction from the Standard Oil Company in the matter?
A. No, sir. ·
Q. Did you employ your own men¥
A. Yes.
Q. Did you pay them according to your own agreement with
them?
~
A. Yes, sir.
Q. Subject to the limitation that they should not exceed
fifty cents an hour?
A. I never paid any over fifty cents an hour. I never got
any instructions as to that. I never paid any more than that.
I don't remember getting any instruction of that kind-I
don't remember, but I never paid them over that.
Q. If you had to haul a tank any distance, would you yourself employ a drayman 1.
A. Yes, sir.
Q. And pay him yourself J
A. Yes, sir.
Q. How did you .get reimbursement from the
page 52 } Standard Oil Company Y
A. I would take the bill and have the fellow sign
receipt, .and I would send the bill in ·with my bill. Whoever
hauled the tank would sign the paper.
Q. You would submit your bill for the job, accompanied by
the receipts for what expenses for labor and material you
had paid?
A. Yes, sir.
Q. There has been something here, Mr. Callis, about the
manner of handling a tank taken out of the ground; what was
your custom with respect to the matter!
A. ~Iy custom was plugging them up, but I had two tanks
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that day and only had one set of plugs, and I covered it up
to be removed next day.
Q. It was your custom to plug up the holes which led from
the tank?
A·. Yes, sir.
Q. You stated you didn't plug- both of these because you
had to remove and plug· one?
A. I didn't remove that tank. I had two pumps, but left
the tank in there because I had to remove it only a short distance, the distance across the room, and I didn't move it that
day but covered it up.
Q. Do you recall who you employed, if anybody, to assist
you in the work of removing· the tank¥
A. 1\{r. Bennett helped· me and 1\{r. Clements
page 53 ~ hauled it for me.
Q. Did you employ lVIr. Clements?
A. I had to· take these tanks and I think I had him with me
all day.
Q. Are you speaking of ~Ir. Bennett 1
A. Mr. Clements and Mr. Bennett both.
Q. You had Mr. Clements as a helper?
A. Yes, sir, and I had the two pumps to haul to the ~raylor
Motor Company. I don't know whether he was with me all
day.
Q. What work did 1\{r. Clements do1
A. He would help probably sometimes, but mostly just to
haul.
Q. Is he a person engaged in the general hauling business
~n the community?
A. Yes, sir.
Q. Did he have a truck of his own?
A. Yes, sir.
Q. Did you do this work in connection with removing the
tank from Mr. Richwine's place under the same terms as had
been your general custom f
A. Yes, sir.
·
Q. Yon expected to be paid in the same manner by the
Standard Oil Company Y
A. Yes, sir.
Q. You spoke of having certain p]ugs there to plug up the
holes in the tanks when you removed them; explain to the
jury briefly what that operation was 1
page 54 ~ A. I 'vould take the pipes out and screw plugs
in there to prevent anything from getting in there,
or dirt. In taking them out of the ground dirt from above
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falls in, and I put them in there.to keep the dirt out, and also
to keep the vapor from .getting in there.
Q. If you didn't have a plug convenient, did you hav.e anything else you could use?
A. Yes, sir, a wooden plug, but I didn't have that.
Q. A wooden plug could have been put in there Y
A. Yes, sir.
Q. In the several years you have been handling these tanks,
have you ever had any dangerous or injurious consequences
to result from your work Y
A. No, sir.
Q. How old are you, Mr. Callis?
A. I am about forty-two years old.
Q. How long· have you lived in your present place of business?
A~ I have been here about six years, as near as I can tell.
CROSS EXAMINATION.

By Mr. Evans:
Q. I understand you have been moving tanks for sometime 1
A. Yes, sir.
Q. And it was your custom to plug them up and
page 55 ~ transport them?
A. Yes, sir.
Q. And the Standard Oil Company furnished you with those
plugs'
A. Yes, sir.
Q. They didf
A. Yes, sir.
Q. I understood you to tell this jury the reason you didn't
plug this particular tank up was you didn't have but one set
of plugs?
A. Yes, sir.
Q. Then I understand the Standard Oil Company did not
furnish you at that time with but one set of tanks?
A. No; I am talking about plugs. When they sent the tank
they always sent the plugs, but they didn't furnish you anything.
Q. They didn't send you this tank Y
A. No.
Q. Where did you get the plugs from?
A. From older tanks. :Say a tank would come to me and it
would have plugs in it, I 'vould take that plug and use it
again, or if I was to go to remove one I would take it.
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Q. If you didn't get the plugs from the Standard Oil Company, you didn't have any way of getting them Y
A. Oh, yes, sir. I have bought them myself.
Q. Where did you get them Y
page 56~ A. From Southside and in Richmond.
Q. You just told us you only got plugs from ·
other tanks Y
A. No.
Q. Didn't you state you got plugs from other tanks 1
A. Yes.
Q. You stated the Standard Oil Company furnished them,
and then you changed it and said you got them from other '
tanksY
A. Yes. They didn't furnish them.
Q. Where did you get them?
A. When they would send me a tank they would send plugs
in it.
·
Q. I don't catch what yon mean by sending you a tank.
They would not send you a tank~
A. Yes ; they would send them on the bus ; they would send
them sometimes to th~ place where it 'vas to be installed.
Q. In other words, if a tank was to be sent down to be installed, you would take the plugs?
A. For instance, it was going down in the county, they
'vould leave it at Cooke's corner, and the plugs would be in
it. I would .get Mr. Clements, or whoever I wanted to haul
it, to haul it, and I would take the plugs and if I was going
to get another tank I would have the plugs, and if I didn't
I would have the plugs, mid I have had to buy some.
Q. When you· bought those plugs, who paid for them?
A. I did.
Q. And yon made them a present to the Stanpage 57 ~ dard Oil Company?
A. No; I paid for them.
Q. And put it in the billY
A. Yes, sir.
Q. Then they did furnish the plugs Y

1\fr. Gay: I object. If we leave it to the statement of
counsel, we would not need a jury.

By Mr. Evans:
.
Q. As I understand you, you were called up over the telephone by Mr. Fox and told that they would like to have two
tanks moved from Mr. Richwine's, one to be placed at ~Ir.
Palmer's and the other to be carried to Port Richmond 1
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A. Yes, sir.
Q. Did you ever have any instructions from the company
not to carry that tank to Port Richmond¥
A. No, sir.
.
Q. On Thursday or Friday of that week-the tank was removed by :h1r. Clements on Tuesday, was it not'
A. Yes, sir.
Q. On Friday or Thursday didn't you have some question
that you didn't know whether you would carry the tanl{ to
Port Richmond~
A. No, I don't recall that.
Q. ~tlr. Callis, did ~fr. Clements work for you in removing
this tank' When you presented your bill for such work, did
you pay the helpers beforehand or afterwards Y
A. Sometimes I would pay them before, but Mr.
page 58 ~ Clements nearly always owed me.
Q. Sometimes you paid them afterwards, didn't
you?
A. Yes, sir.
Q. Then, as a matter of fact, when you made off your bill
for this work, you did make off a bill stating so many hours
of your time and so many hours say of Mr. Bennett and so
many hours for 1\Ir. Clements and his truck!
A. Yes, sir.
Q. You presented the bill to ~Ir. Fox, and Mr. Fox would
have the company send a check for the full amount¥
A. Yes, sir.
Q. And then you would pay them t
A. Sometimes, and sometimes I would give them the money
right away if they wanted it.
Q. Mr. Fox stated you always presented receipted bills before bills were paid. That is a mistake, isn't it?
A. No, I didn't.
Q. Yes, you did. What is the matter, Mr. Callis?
A. V\Thether I pay him, or not, he signs a receipted bill.
Q. The men sign a receipt ·before they are paid?
A. Yes.
,
Q. What sort of men do you have working for you T
A. They trust me, I reckon, as an honest man. They always
sign the paper.
Q. But you made the other statement, and I couldn't· understand why you should make it. Now, ~Ir. Cal. pag~ 59 } lis, as a. matter of fact, you employed Mr. Clements
to take this tank over to Port Richmond, didn't
1
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- A. Yes, sir.
Q. You took it up and put it on his truck Tuesday afternoonf
A. Yes, sir.
Q. "When did you e·xpect to fake that tank to Port Richmond and employ him to take it¥
A. Next morning.
Q. Wednesday morning?
A. Yes, sir.
Q. Why didn't you do it 1
A. Wednesday morning I received u message from Mr.
Thrift.
Q. Who is J\!Ir. Thrift 7
A. Standard. Oil Company's driver and has charge of the
stations.
Q. He called you up over the phone?
A. Yes, I think he did.
Q. That is Wednesday morning?
A. Yes, sir.
Q. All right 1
A. He said Locust Grove Farm couldn't get any gas and
they wanted to plow and wanted to see if they couldn't get
some gas.
_ Mr. Gay: If your Honor please, I do not see that this has
any relation to 1\fr. Callis' employment with the
pag·e 60 ~ Standard Oil Company, or taking out or removing this tank.
~Ir. Evans: I am attempting to showThe Court: (Interposing) Did :Mr. Thrift have any authority?
Mr. Evans: He stated 1\fr. Thrift was working for the
Standard Oil Company.
·The Court: But a. man driving a truck for somebody is
entirely different from some one in authority.
1vir. Evans : lie has the righ~ to tell me why he didn't take
it down there.
1\fr. Gay: I do not think whether he took it down has anything to do with it. If his contract was that of an independent contractor, it is one thing, and if it is not it is another.
thing. It is not a question how he performed the contract
but what is the contract. He might have done forty things
that were not contemplated by the contract or failed" to do
many thing·s .that he should have done, but that is not the
question. What is the contract¥
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•
Mr. Evans: In answer to that, these gentlemen are saying that they had a contract with l\Ir. Callis as an independent agent. We claim that he d~9. not ,have any such contract, that lVIr. Callis was working for the company, and if.
we can show that the agent of the company directed ·Mr.
Callis to do another thing that mori1ing _instead
page 61 ~ of doing· what they claimed he had specially· contracted to do, it -goes to show our position in the
.
matter is correct and not theirs. It is for the jury to pass
on.
The Court: You will first have to sho'v that the man who
did it was the agent of the company and had authority to
do it.
Mr. Gay: Mr. Thrift was our employe, and we are not
questioning what he asked Mr. Callis to do and we are not
quibbling. 1\fr. Callis was dealing as an independent man
and doing things on his own account. It has nothing to do
with what we are dealing with here.
1\!Ir. Evans: After the jury has decided that he was an independent contractor, but at this partici1lar stage of the perfoi·mance you have not proved that he was an independent
contractor, and every move connected with the company's
agents goes to show whether he was or not an independent
·
contractor.
The Court: I recognize the fact, gentlemen, whether or
not he was an independent contractor 'vould depend upon the
terms of the cOI1tracf. You said that this was the contract
and the other parties deny it. I think it is admissible.
1vir. Gay: If 1\fr. Callis, immediately upon the making of
this contract, accepted employment from the Standard Dil
.
Company and was enrolled as such at a per diem,
page 62 } could that affect the relationship of these parties
if the work out of which this arose was that of
independent contract 1 fie might have been employed thirty
minutes after this contract was made and put on the payroll and it would not affect what he did as an independent
contractor.
The Court: I understand that perfectly, but the evidence
sought to be introduced is to prove whether or not he was
a contractor.
Mr. Gay: What I am endeavoring to make myself -plain
about is that the evidence is not competent to prove or disprove the terms of a contract. An hour after a contract of
independent relationship 'vas made, he might have accepted
c~ploymeut by the Standard Oil Company, but if what he
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did in pursuance of his independent employment rc8tllted
in this injury, then that fact a.nd that fact alone affeets the
rights of the parties and the fact that he was subsequently
employed as an employee is not material.
Mr. Evans: 1\IIy friend's position is entirely right after
the independent agent contract has been establisherl, but we
are denying it. My friend assumes that he has proven a contract which makes him an independent agent. The issue the
jury is sworn to try is whether he is an indepP-ndent contractor.
The Court: I have n1led with you, that it is adpage 63 ~ missible, and Mr. Gay can except. It is going to the
jury to establish whetl1er he 'vas an independent
contractor.
1\tir. Gay: And we reserve an exception.
The Court: I understand that.
By

~fr.

Evans:

Q. On Wednesday morning yon were notified by 1\J:r. Thrift,

the agent of the company (admitted by Mr. Gay) to go to
Locust Grove to fix the tank. What did you do!
Mr. Gay: ~fay it be understood I reserve an exception
to this question and to all the questions and answer~ bearing
on the dealings with that manY
The Court : Yes.
A. I received the message, and Mr. Bennett was there ready
to carry the tank to Port Richmond. I told 1\{r. Bennett to
go and tell Mr. Clements we will not go today but will tomorrow-at least .I told him to wait, that 've had to go to Locust
Grove to see if he couldn't get some gas so he could go to
work with the tractor. It took us sometime to fix it, and it
was late and we didn't go. It was a long journey.

By Mr. Evans:
Q. What did yon do when yon came back f
The eourt: Unless it is connected it is not admissible ..
Mr. Evans: It is.
By Mr. Evans:
Q. What did you do the rest of that dayf
.A. I went to the Taylor Motor Company. I
page 64 ~ thou-ght probably I would put one of those in~ "\Ve
'vent there and worked the balance of the day.
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Q. At the Taylor Motor Company for the Standard Oil
Company?
A. Yes, sir.
Q. Did you go yourself or send Mr. Bennett to 1vir. Clem. ents?
A. I sent Mr. Bennett.
Q. You didn't go to Mr. Clements' house?
A. No, sir.
Q. You notified ].llr. Clements that you would not be able
to go that day and to wait?
A. To wait and we would go later. That night I received a
phone message from ~Ir. Clements telling me that he was
going to the Fair next day and would not be able to go.
Q. That was Thursdayf
A. Yes, sir. Friday night I got another message saying
that he would stay at the Fair and would not be back Friday,
and told me to go ahead with the truck if I wanted to. I
didn't know how to run a Ford, and I didn't like to leave the
store on Saturday, and so we would go Monday.
Q. Who paid you going down to Locust Grove?
A. Standard Oil Company.
Q. Who paid you for working on the tank that afternoon 7
J.\... The Standard Oil Company.
Q. How did they pay you 1
A. The same way as always.
Q. By the hour?
page 65 ~ A. By the hour, and sent the bills like all the
rest of them.
Q. Did you notify the Standard Oil Company that you
would not carry the tank over to West Point until Monday
morning·?
A. No, sir.
Q. In your special-in your agrement with ~fr. Fox toremove this particular tank, was there any time specified in
which it was to be removed V
A. No, sir.
Q. No time was specified 7
A. No, sir.
Q. Did you have any arrangement-yon said you couldn't
run a Ford truck. Didn't you have an arrangement with Mr.
Clements that he was g-oing to the Fair on Thursday and that
your assistant ::Mr. Bennett would drive Mr. Clements' truck
to West Point Friday?
A. No, sir.
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Q. And that he would meet you· coming from the Fair and
put the tank in?
A. No, sir.
Q. You didn't have any such arrangement as that?
A. No, sir.
_
·
Q. Mr. Callis, during these two or three years, did you
ever do any special contract work for the company Y
A. Yes, sir, I done some special contract work.
Q. All right, tell the jury what it was f
page 66 ~ A. I put in electric lights in the plant for them,
and put in some tanks-and some signs.
Q. Did you put in the one at ~Ir. Jones'?
A. Yes, sir.
Q. You contracted to do that work at a lump sum Y
· A. Yes, sir.
Q. As a matter of fact, you bid on it, didn't you?
A. Yes, sir.
Q. And you made the lowest bid and got the jobf
A. I think so.
Q. Did you have a written contract?
A. No, I don't think we had a written contract, but I bid on
it, I believe, and they sent me a slip telling me to .go ahead
and do it.
· Q. And the specifications?
A. Yes, sir.
Q. And you accepted that written statement1
.: A. Yes, sir.
Q. At a specified amount?
A. Yes, sir.
· Q. And you agreed to do it, didu 't you 1
A. Yes, sir.
Q. Did you sign the paper?
A. No, sir, I didn't sign the paper. They asked me to bid
on it.
Q. Did you put the bid in writing1
page 67 ~ A. Yes, sir.
Q. Then you did, in writing, agree to do that
work for a certain price f
A. Yes, sir.
Q. And in writing they accepted it?
A. Yes, sir.
Q. Would you call that a contractf
A. Yes, sir. ·
Q. 1~ ou do not r~all any other contract!
A. No.
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RE-DIRECT EXAMINATION.
Hy 1v[r. Gay:

Q. Mr. Callis, you have been asked on cross examination
about Mr. ·clements' handling of this tank. I want to t;ry to ...
.get that clear. These two tanks that you were removing were
in Mr. Richwine's place, in Urbanna, as I understand itt
A. Yes, sir.
Q. And you had this contract to remove both of them and
put one nearby on whose -place?
A. Mr. Palmer's.
Q. And the other you were. to take to Port Richmond?
A. Yes, sir.
Q. You say, Mr. Callis, you employed ~ir. Clements to do
the hauling of the empty tanks?
page 68 }- A. Yes, sir.
Q. And did he haul the empty tank from Richwine's place in Urbanna Y
A. Yes, sir.
Q. Who was on the truck with him, if anybody?
A. ~fyself and Mr. Bennett.
Q. Where did you go from U rhanna?
A .. To mv store at Stormont.
Q"' Why did you stop at your storeY
A. I was to put the tank -out there.
Q. You were g·oing to put the tank out there?
A. Yes, sir.
Q. Why didn't you do that?
A. I told Mr. Clements to put it off, and I went in to take
some tools, and when I come out I met Mr. Bennett and he
asked me to let him carry it to his home and change it to another truck, that this truck wasn't good enough to carry it
to Port Richmond next day. I went into the store, and when
I started out ·the store I met ~{r. Bennett, and he said that
he would change it to another truck.
Q. Then I understand he carried it to his place contrary
to your instructions?
A. Yes, sir.
Q. What was your purpose in. having it put off at your
yard?
A. I was going to plu,g it and get all the gas out and shoot
some water in it and fix it up for transportation.
page 69 }- Q. Did you have a storage yard on your place
where you handle tanks Y
A. Yes, sir.
. ..
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RE-CROSS EXAMINATION.

By Mr. Evans:
_
Q. Mr. Callis, with reference to the statement that you have
just made, do you mean to tell the jury you told ~{r. Clements
that he must not carry this tank to his house 7
A .. Yes, sir. I didn't tell him not to carry it to his house,
but to put it off here.
Q. Did you tell him that he could or must put it off here!
A. To put it off here.
Q. Where was the truck at the_ time you said th~t?
A. Right at my door.
Q. Right in front?
A. On the side.
Q. In the road t
A. Yes, sir.
Q. As a matter of fact, you just stated to this jury that
you and Mr. Bennett rode with Mr. Clements on that truck
to Stormont f
A. Yes, sir.
Q. Tell the jury where, at your place, you intended to
throw it offY
page 70 ~ A. I was going to put it in the yard.
Q. At the back yard Y
A. Yes, sir.
-Q. As a matter of fact, at the time you stopped the truck,
l1adn 't you passed the lane going into your house t
A. Yes, sir.
Q. Why did you do that Y
A. I just dump them and roll them on.
Q. Now, Mr. Callis, as I understand it, and the jury will
probably know, when you drove from U:rbanna you came up
behind your store, didn't you t
A. Yes, sir.
Q. There is an opening or a gate which leads into a back
yard of your store, isn't there Y
•
A. No; there is no fence there at all.
"Q. There is au opening t
A. Yes.
Q. You drove beyond that opening practically to the front
of your store and stopped Y
A. I put them all out there.
Q. You tell the jury you were g·oing to take the tank and
lay it on the side of the road by your store, or were you going
to roll it into the lot t
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A. 1 generally clean the gas out there and put it in the tank,
and we have an old Ford we drive around.
Q. Did you think there was gas in it?
page 71 ~ A. Yes.
Q. And you were going to turn it out?
A. Yes.
Q. Then, as a matter of fact, at the time you were removing the tank there were three pipes projecting from itT
A. Yes, sir.
Q. Were you going to take those off before you began to
roll it?
A. Yes, sir.
Q. Will you tell me how, after it got on the ground a.nd
1\tlr. Clements had gone away with his truck, you were going
to take the gas on t Y
·
A. Very often I take it with the truck, but this time I was
going to put it up there.
Q. Can you put that 500 gallon tank up there?
A. Yes, sir. vVe have a trestle made.
Q. A trestle made for the purpose of handling itt
A. Yes, sir. I can put it up on the end any time. We lift
-them right out of the hole.
Q. As a matter of fact, if you had ordered Clements to
take the tank off at your place and not carry it further, he
would have done it, wouldn't he?
A. He didn't.
Q. Didn't you say "You can leave it here if you want" Y
A. No.
Q. And didn't he reply that he was going to take
page 72 ~ it up there, that he wanted to change it or carry
it to Richmond?
A. I said ''Put the tank off here'', and he said that ''This
truck is not able to go", and I said "Put it off", and I 1vent
into the store to get some tools, and when I came out they
said he had gone.
Q. Didn't you tell Mr. Ed Johnson, at Mr. \Vood Davis'
house on the Sunday following· this accident, that you told
Leonard Clements that he could put the- tank off there if he
wanted!
A. No, sir.
Q. But that he said that he wanted to carry it to his home,
or because he wanted to go to the Fair t
A. No, sir.
Q. And you say you ordered Clements to put it off, and he
said no, and. then you let him do it?
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· A. I didn't let him do it.
Q. Whose job was it-yours or Standard Oil Company?
A.. Mine.
Q. Then didn't you let him do it f
.
A. No. If the man goes on up the road, I can't run up there
and get him.
Q. You knew that he was doing a dangerous thing?
A. Yes, sir.
Q. As I understand you to say, you went. into the house
to get some tools, and you came out and Mr. Bennett told you
he had gone?
A. Yes, sir.
page 73 ~ Q. How long a time intervened there?
A. About two minutes.
Q. After he had gone with the tank you didn't follow him t
A. No.
.
·
Q. You knew it was dangerous?
A. Yes, sir.
Q. You made no effort to protect the public or ~{r. Clements
against danger?
A. I did all I could. I told him to put it off there.
Q. You are the Roger Callis the defendant in the suit . .
brough by 1\Ir. Davis?
A. Yes, sir.
Q. Have you counsel?
A. No, sir.
Q. You knew where 1\fr. Clements was going to take the
tank, didn't you?
A. No.
Q. He didn't tell you he was going to take it by home to
change itA. (Interposing) He said that he was going to change it.
on his truck.
Q. Didn't you know that he was going to carry it homeY
A. No.
Q. You didn't know whether it was going to Philadelphia
or New York?
page 74

~

The Court: He said he didn't know.

By lVIr. Evans :
Q. Didn't you find out Wednesday morning?
A. No.
Q. 1\IIr. Bennett didn't tell you the tank was in }.fr. Clements' yard?
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A. No.
Q. You say you didn't find out it 'vas there until the· explosion?

Mr. Bazile: He said that !rfr. Ben1;1ett told him.
At 12:30 the court took a recess for three-quarters of an
hour.
AFTERNOON SESSION.
.Saluda, Virginia, May 29, 1929.
The court met at the expiration of the recess. ,
Present:

The same parties as heretofore n<:>ted.

R. A. CALLIS,
one of the defendants, recalled for further cross examination;
testified as follows:
Examined by 1\fr. Evans :
Q. 1\fr. Callis, it has been stated here that you
page 75 ~ were directed to remove two tanks from Mr. Richwine's place, one to Mr. Palmer's and one to Port
Richmond; what sort of g·asoline was in those two tanks or
had been in them, do you lrnow?
A. One was· Esso, and the other straight g·as, but I am not
sure.
Q. Where was the Esso moved?
A. I don't know. I just moved one tank, but I don't know:
which one was in it. I don't know.
Q. The one you removed to Mr. Palmer's may have been
Esso, or may not?
A. Yes, sir, it may have been either.
Q. The one you removed to Port Richmond may have been
Esso?
A.- Yes, sir.
Q. You could not refresh yourself and decide that question?
A. No, sir, I could not.
Q. Could you do this for me? These two tanks were in front
of 1\fr. Richwi~e's garage-the Royal Theatre, were they
not?
A. Yes, sir.
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Q. Can you tell me which one of those two tanks, with reference to their location, was removed to Port Richmond-the
·one nearest Mr. Palmer's place or the one nearest ~fr. Bonner!
A. I couldn't tell you.
Q. Which one did you take up first 1 You told us you had
dug up one and put it in Mr. Palmer's placet
A. I don't know. They were both right together. The
ba.ck ends were right together.
page 7o ~ Q. ~Wouldn't you naturally have removed the
one next to 1\ir. Palmer's to l\1:r. Palmer~
A. I guess I did.
·
Q. Wouldn't you probably have done that~
A. I think so.
Q. Well, didn't you do that f
A. I don't know.
Mr. Gay: · That is the case on the question involved in the
dismissal of the case on the plea of misjoinder.

R. H. CLEMENTS,
on behalf of the plaintiff, being duly sworn, testified as follows:
Examined by Mr. Evans~.
Q. Mr. Clements, you are M:r. R. H. Clements?
A. Yes, sir.
Q. The father of Mr. Leonard Clements 1
A. Yes, sir.
Q-. It was on your property that this accident occurred, was
it not7
.
A. Yes, sir.
·
Q. Did you take your son to the }femorial Hospage 77 ~ pital in RichA. Yes, sir.
Q. During the time you 'vere there, did· you have any conversation with Mr. Fox!
A. I did.
~Ir. Gay: I object to the question and any answer thereto on the ground that it is no part of the res gestae, and, on
the further ground, that any conversation 'vould not be material in showing the contractual relations between Mr. Callis and the Standard Oil Company.
Mr. EYans: Suppose I ask the question and yon object.
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Mr. Gay: You asked the question.
Mr. Evans: What was it-whether he had a conversation Y
Mr. Gay: Yes . .
Mr. Evans: He has been proven to be the agent of the
company.
Mr. Gay : He was not the ag·ent of the company to go the
ospital in R.ichmond.
The Court: I overrule the objection. I think it is admissible, but I want it distinctly understood that I think it is
admissible for this reason-not whether or not Mr. Callis is
an independent contractor but as to the statement that he
made or the veracity of the witness on the stand. He laid
the foundation on cross examination, and that can go to the
jury for what it is worth. It is admitted f·or that reason and
not on the question whether he was an independpage 78 } ent contractor, or not.
Mr. Gay: vV e except.

/n

By :1\fr. Evans:
Q. Did you have any conversatiop there with 1'Ir. Foxt
A. Yes, sir.
1\fr. Gay: 1\fay it also be understood that I reserve my
objection to this line~
The Court: Yes, sir; and when you get to the point where
you make no objection, let us know.

By 1\fr. Evans:
Q: What was the statement?
A. Mr. Fox came in and spoke to Leonard and talked to
him a few minutes, and I asked him about expenses, and he
said ''I will put a nurse here, if necessary, as Leonard was
working for us". I said ''Mr. Fox, we have more nurses
than we have room for them, and I don't think I will have
further need for more".
BARTON P AL~IER,
a witness on behalf of the· plaintiff, being duly sworn, testified as follows:
Examined by Mr. Evans:
Q. 1\Ir. Palmer, where do you live?
A. I live at Christ Church.
page ·79 ~ Q. What is your business 1
A.· Senior master of Christ Church School, and
chemist by profession, I may say; or graduation.

Supreme Court of Appeals of Virginia.

82

Q.. Have you graduated in tha.tY
A. Yes, sir, -Bachel<>r:of Science and Chemistry, University
of ~Virginia 1911.
· ·-· · ·. j', ·:
;

~

..

Q. What is the nature of gasoline when allowed
page 80 } to -come in contact. with air f ~ \Vhat is the naturq
·
of gasoline itself Y
·
,!. Gasoline belongs to ..a class of substances known as hydro-carbon-a content of hydrogen and carbon resulting from
theJ distillatioh of crude petroleum~ Petroleum is a mixtur~
of part hydrogen and carbon. : Hydro-.carbons, -under normal
atmospheric conditions, are liquid. Under exposur·e, if the
surface is free, or even if it is not free, above the surface o~
the liquid will always exist what we term a. saturated vapor.
If .·there is air there, the vapor: will mix with the air, but if
there is no air there the space above will be .thoroughly saturated with the substance formed-say -gasoline. A hydrocarbon is composed of hydrogen and carbon~ . Eae~1 of those
elements is very pro~1e to combine with oxygen,." ·or, ;:as ;we
normally terni ·it; air.· Hydrogen will turn and 'give :yori
wafer. Carbon will turn and give gas under one condition
and under anotlier· carbon dioxide. ·Carbon dioxide is not
poison but it snuffs out life-it drowns.· .Those two elements
of hydrogen and carbon :combining· with ·oxygen, in case of
hydro-carbon, will do so with explosives.. It is on that idea
an internal combustion engine works, because every time the
cylinder goes down it explodes. If the walls· of the containing ·vessel are strong enough, the exp·Iosion is· held under control. The cylinder goes down, and- resui'ts in powor. If the ta~
· ::
is not strong enough to hold it, the 'yeakest point
page 81 ~ 'vill give. Under the mixture of gasoline: vapor,
~.
with hydro-carbon gasoline, or the oxygen part of
it, it forms an explosion mixture.
Q~ What would cause that fo explode1
A. Ignition by a spark, in the case of a gasoline engine,
, or ignition by, I would ·say, a ·flame.· Of course flames are
different temperatures. A match· flame is of a different tern. .
perature from a spark.
·
Q~ The gases escaping from a g·asoline tank, would they
be more or less inflammable according· to the atmospheric
con~itions, whether warm· or cool f
,
,
·
.A. I would say, in reference to that, l\fr. Evans, the most
perfect explosion-I mean by that the more force from· the
explosion is going to be when they are mixed in exactly the
proper
proportion-the exact part of. oxygen·
combined
...
.
. ; wi~h
~

.

:

.

•

J
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the hydrogen and with the carbon. A little oxygen will burn
it, but it cannot burn if it is not present.
·
· Q. If a ·tank held say 560 .gallons of gasoline, and were
partially empty, there being a small amount of gasoline in
the tank, and there being two openings from the tank; w:ould
the vapor from the tank naturally go out of those openings
into the air 1
·
.
. .
A. If the temperature of the surrounding air was as· it
normally is, it· would, because ·gasolin~ vaporizes normally
around ninety degrees Fahrenheit. ~That is, it bubbles,.: put
, · .
· at the temperature of. this room it vaporizes .. :(t
page 82 ~ vaporizes.if .there is no:-pressure on top to stop
. .
it.
.
. '
Q. Would:n 't that ·gasoline begin to vaporize immediately
'vhen the air went in thrQngh these ·empty pipes·? Would that
cause the ~vaporiza.tio:n. of the gas 1
·
A. Yes, as long as the vapor is removed above the surface
of the liquid, it continues to vaporize. If there is no plug or
cap over it to prevent the vapor tension point, that will continue to vaporize until it is all gone.
: Q. The vapor would escape through the empty pipes, would
it not?
··
· A. Yes.
Q. W oluldii't the vapor which escapes through the empty
pipe be such as would be combustible if it came in contact
'vith fire or flame 1
· A. Yes .. · Even if there were no air at all in the tank, as
soon as it comes out it comes in contact with the air around
it and it is explosive.
Q. Mr. Palmer, could you say whether, when the vapor
that was escaping· through an empty pipe, or through a pipe,
came in contact with a flame or· fire, that the fire itself would
naturally follow the vapor hack into the pipe and cause combustion in the tank?
· .. ; ·
· A. Yes, it ·would ·unless, if you tal<e an oil well for example,
when an oil well·comes in, it comes·in frequently as a gas- well.
That gas wen: will cat~h fire ·at the mouth of it,' but the- ter:: . . . rifle· pressure is so great it can.not shoot b~ck. The
page 83 ~ ter1·ific pressure of the gas, 'the ·flame cannot fire
·
back into the well. I would not consider that condition would exist· under ·ordintlry pressure that would occur
in an empty tank.
Q. Or a partial empty tank?
A. Or a partial empty tank.
Q. Would· the flames following into such a tank as I haye
.'1
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described to you naturally be exploded YIn other words, would
the ignition of the vapor that came out of these pipes, when
it came in contact with fire, would it naturally go into the tank
and. cause an explosion Y
A. Yes.
Q. And that is the result, that it would naturally be explodedf
A. Yes.
Q. Can you tell from the vapor that is escaping from the
empty pipes how far an ignition mig·ht take place 1
A. It depends on two factors, I would say-the wind direction and how much vapor is escaping. I would not give any
definite answer as to distance.
'Q. It would depend, too, somewhat upon the atmospheric
·
condition as to the heat?
A. Of course the hotter the temperature of the air the
more gas normally is vaporized.
Q. And the more chance for explosion Y
A. Yes.
· Q. In your opinion as a chemist, would the repage 84 ~ moval of a gasoline tank, either empty or partially filled, be inherently dangerous or hazardou_s t
A. Plugged or unplugged f
Q. Unplugged f
A. Yes, I think so.
Mr. Evans: Did the witness state a while ago that the
vapor would be increased if the tank were partially filled¥

Q. (Mr. Evans) Did you make that statement?
A. I don't think the question 'vas asked me.
Q. Would the amount of vapor or the evaporization be increased in a tank that was partially filled over a tank that
was entirely empty f
A. Of course if the tank is entirely empty there is nothing
there to vaporize. I mean there is no liquid left; it has all
turned into vapor. If there is any gasoline in there it will
keep the space above it thoroughly saturized with gasoline·
vapor.
CROSS EXAMINATION.

By 1fr. Gay:
Q. Mr. Palmer, I understood your explanation of the process of evaporization of gasoline to mean that a gas is formed
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in the air of mixture with the air which, if ignited from-fire
or match, causes an explosion; is that a fair state.;
page 85 } ment of it f
A. Yes.
Q. But in the cylinder of an ordinary gasoline engine you
have .got to introduce the element of :fire or spark in order to
create that explosion Y
A. Yes.
Q. So long as ·fire in' any form is kept away from the vapor
produced by gasoline, there is nothing inherently dangerous
in the fluid as such?
A. What do you mean 7
Q. I mean it will not explode unless fire is brought in contact with it?
.A. No, sir, not unless there is fire.
Q. The function of gasoline as a power producing medium,
as I understand it, arises through its mixture with air and a
sparkY
A. Yes.
Q. And, as you explained it, that explosion produces powetY
A. Yes.
Q. To produce the explosion which produces the power, yo~
ha.ve to introduce the element of fire f
·
A. Yes, sir, or a spark.
Q. So the same is true, whether the vapor from gasoline is
g·oing into a gasoline cylinder of an engine or going into the
airY
A. Yes.
page 86 }- Q. Then there is nothing inherently dang·erous
in the vapor that gasoline has a physical tendency
to produce unless that vapor comes in contact with fire?
.l\.. I would say the danger would be the fact, if I may use
another chemical term, of latent danger-that is as soon as
the proper condition is reached.
Q. The danger is latent in the sense that it comes in contact with the element of fire and an explosion will occur Y
A. Yes.
'
Q. But without that other element, the latent danger wil1
always remain latent?
A. Yes, until the means of firing is present.
Q. Now, you were asked if a gasoline tank, with two open
vents or pipes attached to it, was au inherently uangerous
thing, and I understood your answer to be that if the vents
were open it was; is that correct?
A. Of course if the g·asoline vapor is in there.
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Q.. I assume that to be true. Your opinion is that if there
is vapor in the tank and the vents are left open, then the tank
remains an inhertently dangerous thing?
A. Yes.
Q. Why?
A. Because the explosive condition is there as soon as ihe
spark or fire is applied.
Q. In other words, it is a latent danger and does not become
an active factor unless the element of fire is brought
page 87 ~ in contact with it?
A. No.
Q. If these vents are plugged up so as tp prevent the escape of the vapors, then it is not dangerous?
·
A. It is dangerous if the spark is introduced into the tank.
Q. I am talking about some spark outside of the thing itself?
. A. Not if it is plugged.
Q. It is not dangerous if the vents are plugged 1
A. No. It would have a chance if it could get out hy the
wind. After two or three minutes time, if there is any breeze
blowing at all, that danger would be removed.
Q. Then, if I understand, you, say, to be specific, one of
these gasoline tanks that has been under the ground and has
been removed and, we will assume, has some residuum of gasoline in it which will emit into gasoline vapor, if t.ha t tank was
'Plugged up so as to prevent the escape of the gasf~s, it is not
dangerous?
. A. No, sir, not if I understand your question.
RE-DIR.ECT

EXA~IINATION.

By Mr. Evans:
Q. Is there such a thing, in connection with a tank of this
sort, as spontaneous combustion?
A. Spontaneous combustion, as I understand it,
page 88 ~ means some chemical combination is taking place
to generate heat. :rf you take green hay awl store
it in a barn, there is a change t;akiug place in the hay which
raises heat, and some dry hay near it will ignite, hut that
presupposes that there is a chemical process in it--that is
what we call spontaneous combustion.

B. H. SJ\IIITH,
a ·witness ·on behalf of the plaintiff, being duly sworn, testified as follows:
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Examined by Mr. Evans :
Q. Mr. Smith, where do you live?
A. I live at Christ Church.
Q.. What is your business Y
A. Instructor in athletics and science.
Q. At Christ Church school?
A. Yes, sir.
Q. Have you ever had any experience in chemistry YA. From a teaching standpoint and from what 1 learned in
school and certain work I did in connection with public welfare in Norfolk.
Q. Whereabouts did you graduate?
A. Hampden-Sidney College.
Q. What degi·ee did you get there Y
A. Bachelor of Science.
page 89 ~ Q. I will get you, ],fr. Smith, to desc1·ibe the nature of gasoline with reference to its combustibility?
A. As near as I can describe it, gasoline belongs to a series
of paraffines and hydro-carbons of which methane is the
basis. It is obtained by destructive distillation of crude petrole~m to a large extent. That process has recently been
augmented by the cracking down of higher hydro-carbon. It
belongs to the series a part of which are gases, a part ·or which
are liquids and a part of which are solids; and all of which
are inflammable. The gas itself is a liquid. The vapor from·
gasoline is inflammable. The liquid itself is not inflammable.
It is used for fuel purposes in automobiles and _combustion
engines.
Q. Is it easily exploded?
A. Yes, comparatively easily exploded.
Q. Would you say that the handling of a gasoline tank,
that holds something like 560 gallons of gasoline, 'vith two
pipes projecting therefrom, open, probably two inches in
diameter, 'vith a little gasoline in the tank, would be an inherently dangerous instrumentality or underta1dng Y
A. I am not clear in my own mind what you mean by in- .
herently dangerous. I am a little vague on that point. Q. '\Vould you not say that danger and hazard would necesRarily accompany the work of handling. and working around
a. tank in that condition Y
·
A. I would say working around a tank in that
page 90 ~ condition would require a good bit of care so far
as fire is concerned.
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Q. Would the vapors naturally be escaping from the pipes,
the empty pipes, out from the ta.nkY
A. Yes.
Q. Wouldn't any contact with fire or spark cause combustion?
·
A. Yes, sir.
Q. Could you state approximately ho'v far from the opening might the combustion take place in contact with the vapors from the pipe Y
A. It would be impossible to say 'vith any degree of accuracy because that would depend on conditions of temperature,
compression and atmospheric conditions in g·eneral.
Q. If fire were to come in contact with a vapor escaping
from those pipes, say one, two, three, four or five, six, seven,
eight or ten feet from the pipe, would the natural result be
for the fire to follow back into the tank and cause combustionY
A. If the pressure from the inside was not too great.
Q. Would you state that the pressure from the inside of
a tank as I have described it would be too great, or notT
.A. Not a tank that was open. There would not be enough
pressure to keep the flame from entering the tank.
Q. Would, or would not, that gas vapor be combustible, it
mattered not how far it was from the tank, if it came in contact with the fire 1 In other words, wherever that gas vapor
came in contact 'vith fire, it would be combustible,
page 91 ~ would it not Y
A. That would depend on the dilution. The gas
may become so diluted with air and moisture from the air
that it would not burn.
·
Q. Is it, or not, your opinionMr. Gay: (Interposing) I have not objected to counsel leading the witness, buti am sure he understands that that form
of question does not relieve it from being leading._
Mr. Evans: I t~ought it was a good question.
Mr. Gay: I am sorry you don't know more about the rules
of evidence.
By Mr. Evans:
Q. Please state whether or not in your opinion it would
be possible for vapor escaping from a couple of pipes, a pipe
of the size I have mentioned, and ignited as far as eight or
ten feet under favorable circumstances, to rush into the tank .
and cause an explosion 1
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:Nir. Gay: I object to what you mean by favorable circumstances.
~Ir. Bazile: He has answered it.
By Mr. Evans:
Q. I-Ia ve you answered that¥
A. As I remember, he asked the question if the flames could
enter the tank and cause an explosion, which I answere~ in
the affirmative, that it could, but since then he
pag·e 92 ~ has asked a question as to whether that gas could
be ignited at a space of eight or ten feet, and that
would depend entirely, it seems to me, on the dilution of the
gas or the mixture of the gas with air.
Q. It could be done under certain atmospheric conditions?
A. It could be done under certain atmospheric conditions.
CROSS EXA1YIINATION.
By 1Yir. Gay:
Q. ~Ir. Smith, as I understand your direct testimony, in
effect it is this, that gasoline has a physical tendency to pro-.
duce vaporf
A. Whether a physical tendency, or not, I don't know, but
it does produce vapor.
Q. That is a physical result'
A. Yes.
Q. And that vapor, unless it is confined, naturally escapes
into the airY
A. Yes.
Q. And it becomes dangerous only when brought in contact
with some form of fire1
A. Yes.
Q. In other words, it is flammable when ignited; is that
true?
A. Yes.
Q. The thing then, to use 1Yir. Palmer's phrase,
page 93 ~ is latently dangerous in the sense that if it comes
in contact with fire it is inflammable?
A. Yes.
Q. But so long as the other element "rhich produces combustion is not present, it is not dangerous; isn't that true 7
A. I would rather not commit myself there, because it
seems to me it ·would be possible by external means to raise
the temperature of that gasoline.
Q. By super-heating the air'

r - - ---- -------
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A. Yes.
Q. Do you think a nice October day is so super-heated as
to cause combustion ~
A. No, sir.
Q. Did you ever kno'v srich a thing to happen Y
A. No.
Qol. Saunders: It happened to be not -such a day.
Mr. Ga.y: The Colonel has even the da.y to ·suit him.
Col. Saunders : I happened to be here.
Mr. Gay: You had better take the stand after Mr. Smith
gets through.
Q. N o,v, Mr. Smith, the distance fr{)m which an explosition could be produced by bringing a flame in contact with
gasoline vapor from a reeepta.cle that that vapor may have
escaped from is, as I understand you to say, dependent entirely on the character of the vap{)r at the time
page 94 ~ it is brought in contact with the flame? In other
words, if it has not been sufficiently diluted, an
explosion will occur; if it has been sufficiently diluted, there
is not enough :flammable properties in it to cause combustion;
is that true?
A. Yes, sir.
Q. Whether or not a vapor 'vould 'travel eight or ten feet
is dependent entirely upon the atmospheric conditions and
the pressure, if any, that may be behind it to cause it to move;
iR that true?
A. Yes. I think the direction of the wind would have something to do with it.
Q. I say atmospheric-whether standing or in motion.
These vapors which you describe as emanating from gasoline
only become dangerous when Iibetated in the' airY
A. Yes.
Q. So if they are confined in a vessel, they are not dangerous?
A. If they a.re confined in the vessel to which the air has
no access.
Q. If they are in a sealed vessel, they are no longer dangerous~

A. No.
Q. In other words, it would not be dangerous to hold a
match at the opening to a tank if that opening were thoroughly ~losed and sealed, would it f
A. No.
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Q. You have seen the delivery tanks of the various oil compani~s -that go through the rural se(}.tions making deliveries, have you not¥
A. ·Yes.
Q. Frequently Y
A. Not frequently.
Q.. You ln1ow the custom of all gasoline companies to carry.
a tank around and deliver gasoline in quantities to storage
tanks?
A .. ·Yes.
Q. When those large tanks _become partially empty by
drawing off gasoline, as I understand your testimony a vapor
immediately forms in that big tank, doesn't it 7
A. Yes, I would say there is gasoline vapor there.
Q. And so long as the faucets of that tank are kept securely closed there is no danger about it. is there~
A. There should not be.
Q. Do you consider dynamite a dangerous thing?
A. In some 'vays, yes, sir.
Q. It has a tendency to explode, hasn't it?
A. If enough pressure is brought to bear.
Q. But without the pressure it is n<>t a dangerous thing?
A. No.
Q. Then to the same extent that dynamite is not dangerous
without the element of force, gasoline vapor is not dangerous
unless allowed to escape a.nd come in contact with
page 96 ~ flame, is it?
A. It is a little hard to tell the difference between those two, Mr. Gay, because they are two altogether
different substances.
Q. I understand that. but what I am trying to demonstrate
to the jury is that neither of them is dangerous in the s·ense
that we are concerned with here unless a second element,
whether it be ·force or fire, is brought in contact; isn't that
true?
A. Yes.
Q. In other 'vords, you maybe carting a ton of dynamite
around the streets of this village, and as long as you do not
apply force it 'vould not be dangerous?
A. No.
. Q. No more than when a gasoline tank wagon goes by
which may be full of vapors, unless the vapors escape and
come in contact with fire, it is not a dangerous thing?
A. No, sir.
_

page 95 }
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RE-DIRECT EXAMINATION.
By Mr. Evans :
Q. Mr. Smith, as a matter of fact,. Mr. Palmer testified
that there was a latent danger 'vhere gasoline was vaporizing
and wh~rever gasoline was, did he not Y
A. Yes.
page 97 ~ Q. Then I understand tha.t that danger of explosion is always present Y
~~~· It is always present, yes sir.
Q.. That is the same case with the dynamite, if you carry
a load of dynamite around Saluda it would be a latent danger there., would it not?
A. ·Yes.

GEORGE T. ANDERTON,
a witness on behalf of the plaintiff, being duly sworn, tes-

tified as follows:

Examined by Mr. Evans:
Q. Mr. Anderton, what is your occupation?
A. Superintendent of schools of Matthews and Middlesex
Uounties.
Q. Were you called upon a few days after the accident or
explosion that took place in the gasoline tank in ~Ir. Clements yard to go there and make observations~
A. Yes.
Q. Did you see the tank in the truck 'vhere it was exploded!
·
A. Yes, sir.
Q. Please state to the jury if that is a diagram drawn by
you of the tank in its location at the timeY
Mr. Ga.y: I would like for you to please as"k the witness
when it was that he made the inspection.
~

By Mr. Evans:
Q. When was it?
A. I made a note on the bottom of this. I was not
l1ere the day of the accident and I could not recall just
whether it was the 15th or 16th of October that Mr. Evans
met me out here one afternoon a.nd, in discussing what had
happened, suggested that he would like to have somebody
go over there with him and take a note or at least look a.round
very carefully with the idea of finding out as much detail

page 98
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as could be found out, and I think Mr. o,ven and I went over
there with him, and this is the diagram which I made when
I cam(} back, and these notes were put on here as a means o:ti
refreshing my memory as to actual conditions as I sa'v them.
Mr ~ Gay: All right, go ahead.
By Mr. Evans :
Q. 1\fr. Anderston, will you please explain to the jury now 7
A. If these folks will follow this diagram, I have indicated by letters here. In this far end-we will assume that
the back of the wagon was to that windo'v and facing this
'vay. This "A" projected from the tank a four inch ·pipe
with an iron plug. "B" and "0" are the ends of pipe sticking out here, sticking out beyond the center of the tank. They
were an inch and a half galvanized pipe projecting from the
tank in approximately a horizontal direction pointing approximately to the ground about two and a half feet. '' D·"'
was a pipe with t.wo elbo,vs. I do not know how it
page 99 ~ happened to be in there, but it did not go straight
into the tank. It was a two or two and a quarter
galvanized pipe capped with a plug. '' C'' extended through
the pipe to a distance of fotir and a half fe~t from the bottom.
That was on the inside of the tank. It reached nearly to the
bottom of the tank.
Q. Did you say four and a half feet or inches 7
A. Four and a half feet-to a distance of four and a half
inches from the bottom of the tank. The lower end was
slanted as to provide for a strainer. The pipe seemed to
have been split up the side to provide a strainer. From the
top of the slot to the bottom of the tank was five and a half
inches. "E"-that is the part back of the driver's seatthis line indicates about the distance that had been blown
away from the tank and hanging on by a jacket edge. The
end of the back of the tank had been blown out and blown, I
should say-we stepped the distance off sixteen and a half
feet in the edge of the grass.

By :1\f.r. Gay:
Q. You don't know "~here the tank was when the explosion
occurred except what was told you Y
A. I don't kno'v anything but what I sa'v there two or
three days after the accident.
Q. Then you don't know whether the tank was in the position you saw it a.t the time of the explosion?

\
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·A. No. It might have been five miles from there, so far
as I know. Grass around the rear end of the
page 100 ~ tank had been burned off approximately six feetthat is the grass had been burned as if the head
of the tank went off, as if there was gasoline in the tank.
}fr. Gay: We object as this is an inference.
Witness: A similar plot had been burned under the car at
the other end of the car. Pipes "B '' and "C, were open,
and there was nothing to indicate that they had been stopped

up.

Mr.. Gay: We object.
13~

Mr. Bazile :
Q. State whether the pipes were closed or open Y
A. They were open.

By 1\IIr. Evans:
Q. Mr. Hill Clements was there when you were there?
A. Yes, sir. He came out while we were there.

CROSS EXA~IiNATION.
By }!r. Gay :
·
Q. As I understand it, you were not there when the alleged
explosion occurred?
A. I was in Richmond the day of the explosion.
Q. So what you are trying to tell is what you saw the day
vou were there?
.. A. Yes, sir.
Q. You don't know whether the tank was there
page 101 ~·where you saw it, or not?
A. It might have been forty miles from there.
Q. You don't know whether the end of the pipes had not
been previously stopped up~ All you know is that they were
open when you saw them 1
A.. Yes. I did say there wa.s nothing to indicate that they
had been ~topped up.
. HILL CLEMENTS,
.
on behalf of the plaintiff, being duly sworn, testified as follows:
Examined by ~1:r. Evans : ·
Q. Plea.se state if you were at your home the da.y that the
explosion took pla~e?
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A. Yes, sir.
_
Q. Did you see the condition of the tank, the locatio:Q. of
it on the truck, and the location of, we will say, the end of
the tank which was on the rear end of the truck-:-where it
was blown to 7
A. Yes, sir.
Q. Immediately a.fter it occurred Y
A. Yes, sir.
·
Q. Were you with Mr. Anderton the day that he came
there and examined that tank?.
. A. Yes, sir.
page 102 ~ Q. Had the location of that truck and the tank
on it. the covering of the pipes or the end that had
been blown off, been changed in any way~
A.Not at all. The truck was setting just where it was the
day it drove up there.
Q. And it was in the ~ame condition when Mr. Anderton examined as the day of the explosion 7
.A.· Yes, sir. the truck is in the same position.
Q. The tank has been moved, has it not?
A. The tank was exactly like ·it was in the explosion, because they would not allow Mr. Callis to come and take it
away. He came there Monday while I was in Richmond but
they refused to let him move it.
Q. It was in that condition 'vhen J\fr. Anderton was thereY
A. Yes, sir.

R. B. SEGAR,
a witness on behalf of the plaintiff, being duly s'vorn, testified as follows:
.
Examined by Mr. Evans:
_
Q. J\{r. Segar, do you live in the village of Saluda 7
A. Yes, sir.
Q. Wbat is your position T
page ~03 }- A. Sheriff of -the county.
Q. Were you in Saluda the day that this explosion took place over at J\fr. Clements' house~
A. Yes, sir.
Q. Where were you 7
A. Right over at the opening.
Q. What happened?
A. I heard an explosion.
Q. Then what did you do?
A. I heard the explosion, but I didn't know where it wa~,
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and I happened to look that way and saw a tremendous smoke,
and then I hoHered to· Mr. ·Eastman.
Mr~

-Gay: How is this relevantf

By Mr. Evans:
Q. Did you go immediately?
A. I went straight across the yard to the place.
Q. When you got there what was the condition with reference to the gasoline tank 1 ·Was there any fire or anything
qf that sort?
A. When I got there the tank was in the truck and fire all
around the whole place. All the grass had been burned ,and
the ground wa.s burning a place that high (illustrating) all
around the truck.
Q. And the gTound was burning~
.A. The grass, I suppose, but it was still burning when I
got there, and burned half an hour after I got
page 104 ~ there.
Q. What did you think was burning¥
A. I thought it was gasoline.
Q. Could you smell gasoline burningt
A. Oh, :res.
By Col. Saunders :
Q. How high did you say the fire '\Vas from the ground Y
A. I suppose three feet.

E. J. SMITH,
a witness on behalf of the plaintiff, being duly sworil, testified as follows:
·
Examined by Mr. Evans:
Q. Mr. Smith, what is your busines Y
A. Bank examiner.
Q. Were you 1n Saluda the day that the explosion took
place on the tank over in Mr. Clements' yard?
A. Yes, sir.
Q. Did you get there immediately a.fter the explosion?
A. Yes, sir.
page 105

~

!fr. Gay: I object as leading and immaterial.

By Mr. Bazile:
Q.- Were you there at all that day?

I

I
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Mr. Gay: How many counsel does your Honor permit to
examine a witness
The Court: One.
:
.
lVIr. Bazile : I suggested it to him.
I
~

By Mr. Evans:
Q. Did you •get there that day at all t
A. Yes, sir.
Q. What did you see when you got there with reference to
the tank?
·
A. Both ends were blown out of the tank, and there was
fire at both ends of the tank as if gasoline or something had
escaped from the tru1k after the explosion and was on the
ground. The gas had burned and it was blazing some little
time after.
Q. What, in your opinion, was burningf
A. Gasoline.
ERLIS DAVIS,
a witness on behalf of the plaintiff, being duly
_sworn, testified· as follows:
page 106 }

Examined by Mr. Evans:
Q. }Jfr. Davis, were you present when the tank exploded
over at Mr. Clements' in October last~
A.. Yes, sir.
Q. Will you please state to the jury· the circumstances
under which you saw it explode?
~Ir. Gay: If your Honor please, I do not like to urge undue
objections, but we are not involed here in proving the circumstances surrounding the consequences of this explosion. The
issue now before your llonor is whether or not the handling
of this tank was an inherently dangerous thing. It has been
shown it exploded. '\Ve are not concerned with what happened
after the explosion. 'Ve are concerned with 'vhether or not
the thing being handled 'vas inherently dangerous so the employer could not deleg·ate the duty of handling it to a contractor.

Note: The jury was direeted to retire from the courtroom
and the Court heard argument of counsel for the plaintiff
and for the defendant, Standard Oil Company of N. J., in regard to the above objection.
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'l,he Court: Call the jury.
Mr. Gay: The case is ready to go to the jury, as I undorstand.
The Court: They had a witness on the stand, and I wan1 to
find out what the question is.
(107)

Note: The jury returns to the court room at 4:30.
Erlis Davis resumes the stand.
By ]\fr. Evaans:
Q. Now, I want to ask ~[r. Davis if he was present at the
time of the explosion over in Mr. Clements' yard Y
A. Yes, sir.
Q. Will you please state to the jury how it occurred Y
page 108

~

Mr. Gay: I renew my objection. That is what
we discessed here before. It is not a question of
how this accident occurred. It is a question whether or not
the work which this man was employed in was inherently dangerous. We have had two or three witnesses to prove that
the tank exploiled. That evidence is not material on the two
issues that we are now concen1ed 'vith.
~fr. Evans: If your Honor please, if we are called upon
to sho'v that this was a hazardous undertaking, and that if
it is not done in a proper· manner and if, as the court here
says, it might be reasonably expected to result from its performance if reasonable care should be omitted, the employer
is not relieved from liability.
The Court: You want to know ho\v the work was done Y
Mr.. Evans: Yes; I w·ant to know if this tank was not in a
very hazardous condition, so hazardous that the witness who
struck a match. eight or ten feet from it caused an explosion.
If it is not hazardous,. I don't know what it is.
·
The Court: You need not argue that to me.
Bv

~fr.

Evans:

"'Q. Now, Nlr. Davis, were you there "rhen the explosion oc-

curred 1
A. Yes, sir.
Q. Tell the jury ho'v it occurred?
A. W c were a.t the field toting out top fodder. We drove
the team to the barn. '\Ve toted the fodder out behind the
barn and came behind the l1ouse. The tank was
page 109 ~ sitting in the front yard and the sand path came
out and we followed it straight cross. As we were
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conling up the hill my other brothers were smoking, and I
said ''As you are all smoking I reckon I had better start smoking before 've get to the fodder so it will not set the fodder
afire'', and 'vhen we got along by the tank I struck a ma'OOh..
to light a pipe, and the tank exploded.
Q. This is a diagram of the tank; were the pipes extend:ing from the tank:T
A. 'l'hey were extending from the tank towards me.
Q. Ho'v far were you from the tankY
A. I can't say positively because I don't know, but I was
around six or eight feet.
Q. When you lit the match?
A. Yes, sir.
Q. Did the tank immediately burst t
A. Yes, sir. I never got the pipe to my mouth, and it immediately blew me from the tank.
Q. And you 'vere six or eight feet from it when you struck
the matcht
A. Yes, sir.
page 110

~

R. B. SEGAR;
recalled as a witness on behalf of the plaintiff,
testified as follows :
Examined bv 1\.fr. Ev·ans:
Q. That afternoon what "ras the condition of the atmosphere and the weather~
A. It 'vas very warm.
Q. What time did the explosion take placeT
A. I expect somewhere around between one and two o'clock.
Q. It was later than that, wasn't it?
A. It might have been later. It was after dinner. I don't
kno,v.
By Col. Saunders:
Q. 1\tlr. Segar, do you recall whether the tank was sitting
on the wagon out in the hot sun, or not7
A. It was sort of under a tree.
Q. They had the front part of it under a tree?
A. Yes, sir, and the back part out in the sun.
Q.. Yon say it was warm; 'vas it hot or very hot\
A. I think it was warmer than it is today, or just a.s warm.

page 111
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Plaintiff Rests.

Defendant Standard Oil Company Rests.
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.At 5 o'clock the court adjourned until tomorrow morning
at 9 o'clock.
MORNING S.ES.SION,

Saluda, Virginia, May 30, 1929.
The court met pursuant to adjournment of yesterday.
Present : Same parties as heretofore noted.
Mr. Gay: The Standard Oil Company moves the court that
an order be entered sustaining the prayer of its petition that
it be dismissed because improperly joined as a party defendant and dismissing it as a. party defendant for the following
reasons:
(1) That the uncontradicted evidence establishes, as a matter of la,v, that the defendant Callis was a.n independent contractor in the performance of the 'vork of removing the gaso-..
line storage tank, the explosion of which caused the injuries
complained of, and that the Standard Oil Company is, therefore, not responsible therefor.

( 2) That the work of removing the gasoline tank, 'vhich the
defendant Callis contracted to do, was not inherently dangerous, and that the Standard Oil Compa.ny is not, therefore,
liable for the injuries complained oft should it be
page 112 ~ made to appear that they resulted from the negligence of Callis a.s an independent contractor.
Note: This motion is argued at length by coun.sel.
The Court: Now, in regard to the matter of independent
contractor, I will overrule the motion to take it from the
jury, and for this reason, gentlemen:
There 'vas no special contract entered into between Standard Oil C'ompany and lVIr. Callis tQ remove this particular
· tank. Here was an employment which commenced three years
ago, and there has been, so far as this evidence discloses, no
contract made with Mr. Callis subsequent· to tha.t time l1ow
he should remove the ta.nk or how it should be paid. So far
as we know, Mr. Callis has been at the beck and call of the
Standard Oil Company to do work in this line wherever they
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may call upon him, and this is no contract for the doing of
this specific thing. If he was a contractor, it commenced
three years ago. I sa.y to have a.n independent contract to
run for three years, 'vith the right of the employer to call
upon the contractor whenever they may think proper, to do
anything about their business when they may think proper;
I will not take from the jury the facts and circumstances in
arriving· a.t a conclusion a.s to whether or not he was an agent
or independent contractor.
The Standard Oil Company, as employer, says "Now, stop;
instead of taking this tank along to Port Richmond, a.s we
authorized you to do, I 'vant you to go down yonpage 113 ~ der and do something else''. Do you mean to say
I ought to let that go to the jury in determining
whether Mr. Callis was the agent of the Standard Oil Company to go and do whatever they say and think is proper¥
I think it is proper for the jury, and I must overrule your
motion to take from the jury the consideration of the fact as
to whether or not he 'vas the independent contractor.
No,v, when you come to the other branch of the case, I have
no more doubt about that than as to the other. I disagree
with you gentlemen as to what, in the last analysis, the dourt
of Appeals rules, by Judge Harrison, in the case of City of
Richm.ond v. 8itterding.

'1f

''The contention on beha.lf of plaintiff in error is that the
case a.t bar is not go,?erued by the general rule, but comes
within an exception as "rell established as the rule itself. The
exception relied upon is fully recognized by all of the authorities that we have examined; the doctrine being that if the
enterprise entered upon by the ow11er of the premise~ is inherently and necessarily dangerous, or where danger and hazard
must necessarily accompany the 'vork or where the doing of
the 'vork will necessarily create a nuisance, then the prosecution of the 'vork becomes u11la:wful, and in such cases the
owner c.annot escape personal liability by contracting with
another to do tl1e "rork. ''
It don't become unlawful until one of those three things
happens. In either case it become unla.wful-''The doctrine
being t ha.t if the enterprise entered upon by the owner of the
premies is inherently and necessarily dangerous or where
danger and haza.rd must necessarily accompany the work, or
where the doing of the work will necessarily create a nuisance,
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then the prosecution of the work becomes unlawful" ..
Do you mean to tell me it is unlawful to mo:ve
this tank from one p1ace to another1 Unless it becomes unlawful, a-s I understand the language Judge Harrison uses,
until it becomes unla.wful 'to perform it, there is no inherent
danger in the inception of the contract.
page 114

~

''It cannot be successfully maintained that building a house
on a lot abutting upon a. street is inherently and necessarily
dangerous, or that danger and hazard must necessarily attend
its erection. It is a la"rful work and of nec-essity engaged in
by thousands every day, and if carefully and properly done
Jnvolves no danger to any one. The negligence of the employes of a brick contractor in leaving their plank walkway
extended upon the sidewalk after night 'vas not a necessary
incident of the work or even to be anticipated by any one.''
But suppose it is not carefully and properly done, gentlemen. Follo'v out the reason of the eourt in arriving at its
conclusion :
· "If carefuHy and properly done, it involves no danger
to any one. The negligenee of the employes of the brick contractor in leaving their plank walkway extended upon the sidewalk after night 'vas not a necessary incident of the 'vork
or even to be anticipated by any one."
Was the moving of this tank from Urbanna to Port Richmond a necessity to be done without plugging up the pipes in
the tank or by taking out the pipes1 Was it contemplated
that it should be done? If the opinion of the court means
·anything at all to my mind, it simply means that the negligence of the employes of the brick contractor leaving the
plank wallnvay extended on the sidmvalk after night 'vas not
·
a necessary incident of the 'vork to be anticipated
page 115 ~ by any one.
It was not necessary to remove this tank from
Urbanna t.o Port R-ichmond by leaving those holes open, nor
was it anticipated or contemplated that it should be done.
If you can escape it, I can't. It goes further:
''In the case of Il·illia.1·d v. Richardson, ,s·ztpra, is in all essential particulars like the case a bar, and it is there held in
an able opinion, in which the authorities are reviewed, that the
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owner of land, who employs a carpenter to alter and repair a
building thereon, and to furnish all the materials for the
purpose, is not liable for damages ·resulting to a third
person from boards deposited in the highway in front
of the land by a teamster in the employ of the carpenter, and
intended to be used in such alteratio!l and repair.''
That I do not consider has very much bearing upon this
case.
"In the case of City of Afoline v. MaKinnie, supra, it is held
that the employer of a skillful and· competent person, under
a contract to perform a certain labor, of which he will have
exc.lusive control until completion, cannot be made liable for
injuries arising from the negligence of such contractor or his
employes. The erection .of buildings adjacent to a highway,
with the usual and necessary excavations, and the consequent
obstructions to the sidewalk and street, is held not to be within
the excepion to the general rule, which attaches liability to
employers where the work in hand is inherently dangerous,
or will necessarily create a nuisance.''
Now, gentlemen, suppose you have dug the foundation for
that house along the sidewalk and it ·wa.s not properly done,
you did not have props, you did not protect the property of
the adjoining landlord, it was bound to be dangerous, and
you might say that unless that was done there was inherent
danger from the very inception of the contract. The very
fact that Judge Harrison says that this doctrine
page 116 ~ did not apply in a case of that kind is absolute
evidence to my mind that our court and in the decisions which you gentlemen rely upon of Richmond City
Y. Sitte1·ding bea]}S out the contrary doctrine, and that is that
though there may be inherent danger in the inception on the
contract~ yet if the accident is brought about by the careless
manner in which it was done and not because of the inherent
danger, that the principal sho-rtld be liable for the negligence of the contractor. I tnean it all depends on 'vhether he is an ·
independent contractor.
No,v, as I said yesterday-just one ·Step further, and I am
through: 'Vha.t. 'vas the evidence of Mr. Palmer on yesterday? 1\fr. Palmer said if these holes had been plugged; not
even with a cap on them but had been plugged with a wooden
plug "rhic.h would have prevented the escape of vapor, that
there ·would have been no danger in removing them from one
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place to another. Now, can I escape the conclusion that the
accident wa!s brought about not by reason of the inherent
danger in the inception of the contract (that is for the removal of the tauk _from one place to another) but ·by the careless way in which it was done, and that therefore it was not
brought about by the inherent danger in its inception but by
the way in 'vhich it was done. I 'vould be compelled to hold
I do not think it was such as would hold the principal liable
. if he should be held to be an independent contractor.
)
Mr. Gay: Then I understand your Honor does
page 117 ~ not submit to the jury the inherent character of
·
the 'vorkY
The Court: I will not submit that. We had a.s well meet
the issue, because if they did I would set it aside, and you gen-:
tlemen can except.
· I am not going to submit that question to the jury, if the
jury holds tha.t he was an independent contractor. But suppose the jury should .say ·we do not consider him to be an independent contractor~ I want you to bear the distinction.
Mr. Evans: I want to kno'v if the ruling of the court is and
our issue is broad· enough to take in the latter part of the
proposition "rhich 've have been arguing?
The Court: I don't know what that is.
Mr. Evans : ''But if the work is intrinsically dangerous or
of such character as injury to third persons or their property might reasonably be expected to result''. In the delivery of your opinion you confine yourself very largely to the
inherent danger with reference to J\1:r. Palmer's evidence.
Whether Mr. Palmer has testified to that, I certainly believe
. it to be true that a tank properly stopped up is not inherently dangerous, and we have ~lever undertaken and do not
now claim that it was, but if that tank was not properly
stopped up, I want to know your ruling and if the issue brings
it in that ruling. ''If the work is intrinsically dangerous
or of ·such character that injury to third persons
• page 118 r or their property mig·ht reasonably be expected
to result directly "from its performance, if reasonable care should be omitted the employer is not liable."
I want to know if your ruling covers tha.t.
The Court: The ruling is tha.t the question of inherent
. danger is eliminated from the jury unless he ·Should be held
a servant and not an independent contractor.
Mr. ·Bazile: If your Honor please, 've desire to except to
the ruling of the court on that point~ and as our reasons for
our exception we state that in our opinion the ruling of the

l
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court has misconstrued the rule or the exception to the rule
as stated in the case of City of Richmond v. Sitterding, 101
Virginia., and that the true rule applicable to this question isQ
found in Hardaker v. Idle Dist. Co·uncil L. R. 1896, 1 Q. B. D.
335, and tV alton v. 'Colliery Co1npany, 70 West Virginia, 48, 73

S. E. 63.
Mr. Gay: Counsel for Standard Oil Company respectfully
except to the court's ruling in that he submits to the jury
the question of the relationship of Callis as an independent
contractor, the facts necessary to establish that relationship
being undisputed and thereby becoming a matter of law f
the court.
~ir. Evans: If your Honor please, yesterday, as you will
recall, in the taking of this evidence bearing upon
page 119 ~ the question of whether or not Mr. Callis was an
independent contractor, there was considerable
interruption at the time that 1\!Ir. Erlis Davis testified, and
after he eventually was permitted to testify the court adjourned very shortly, and other motions were being made,
and I omitted to call a witness in rebuttal-a couple of witnesses in rebuttal. I will state to your Honor what I desire
to prove. The jury is not here. The evidence shows that
Mr. Fox' statement was in answer to the question I propounded that he did go to l\Ir. Davis' residence and talk with
one of the Davis boys, and I asked him if he didn't ask for a
'vritten statement from one of them as to the facts and circumstances surrounding the accident. I think his reply was
that he asked them for a statement, but he did not ask for a
written statement and probably didn't care whether it was
written or not. I simply want to put these two witnesses
on who 'vill testify that Mr. Fox did ask Mr. Rowland Da:vis
for a written statement of those facts.
'fhe Court: Let the jury come along in, gentlemen.
1\ir. Gay: We have to object to opening the ease after it has
been suhmittcd to the court and ready to go to the jury.
The Court : If he states that he intended to do it and over·
looked it, he can.
Mr. Gay: I was going to add, upon counsel "s own statement of 'vhat he expected to prove I object on the further
ground that it is utterly irrelevant and immatepage 120 ~ rial, and he has not stated accurately what Fox
stated upon his cross examination with respect to
the matter about 'vhieh he expects to impeach him.
Mr. Evans: Your Honor, I certainly did not intentionally
misquote the witness, and I do not believe that I have done
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it, and I will ask your Honor to have the stenographer read
the statement, and I will vouch for it that I may not ha.ve used
the language but I did use the sense of what he said.
Note : The jury returns to the court room.
ROLAND DAVIS,
'On behalf of the plaintiff, being duly s'vorn, testified as fol·lows:
Examined by Mr. Evans:
Q. Mr. Davis, did 1\fr. E. C. Fox come down to your home
a few da.ys after this accident occurred?
A. Yes, sir, he did.
.
Q. Please state to the jury what was said ·by him with you
all?
A. He asked me how the thing happened and 'vhere we were
and what were we doing, and he asked 'vould I give him a
written statement and sign it.
Q. Was anybody present?
A. Mr. Rill Clements.
Q. What was the written statement to be about?
A: Where 've were ~and what we were doing
page 121 }- and how it happened.
Q. How the aecident happened~
A: Yes, sir.

CROSS EXAMINATION .
.By Mr. Gay:
Q. Did you make him the written statement?
A. No. sir. I told him the boy was in bad condition and
I dldn 't think it "ras time to be writing or doing anythng
until he got better or. "rorse one.

W. H. CLE~IENTS,
on hel1alf of tl1e plaintiff, being duly sworn, testified as follows:
Examined by ~Ir. Evans:
Q. Mr. Clement,s, were you 3:t 1\Ir. Davis' a few da.ys after
the aceident occurred over here when the tank ble'v up?
A. Yes, sir.
Q. Were you there 'vhen Mr. Fox had a conversation with
Mr. R.ola.nd Davis!
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A. Yes,.sir.
Q. Please state to the jury what occurred 7
A. He asked them what occurred, and Mr. F'ox asked for a
written statement, and he refused to give it. He
page 122 ~ asked for it signed, and the other fellows refused
to give it.
Q. A statement about what 7
A.· As to what happened.
Q. At the time of the accident e
A. ·Yes, sir.
Mr. Evans : That is all.
Note: The instructions are iSUhmitted to the court and
passed upon by him. No exception is noted by either side
to the ins~rutcions.
·· ·
·. ·
·
. ·.
Note: The follo"\\ing instructions offered by the defendant,
Standard Oil Company of N. J., .were read to the jury:
/

. (1}

.

.

The court instructs the jury that. a person who is(killed in
the performance of a. particular kind of work, an~sJwho, on
account of his skill, is employed to do a piece of work, without
restriction upon the means to be employed in doing the work,
and who employs his own labor which is subject alone to his
eontrol and direction, and undertalees to do the work either
according to his own ideas, or in accord~nce with the plans
furnished by the persons for whom the work is done, is an .
independent contractor, and the fact that his com~ ~ pensa.tion is measured by a fixed sum per hour to
himself and those employed by him, or that the
owner furnishes material for the work, does not affect the
status of such person as an i11dependent contractor.
(2)

The court further instructs the jury that if they believe
from the evidence that Roger A. Callis was a person skilled
in the work of removing gasoline storage tanks such as the
one involved in this ca.se, a.nd who, on account of such skill,
was employed by the Standard Oil Company to remove the
storage tank in question, without restrictions upon the means
to be employed in doing the 'vork, that Callis employed his
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~elp
which was subjeet alone to his eontrol and direetion,
and that Callis undertook to do the work either in accordance
with his own ideas or according tto the directions given by
the Standard Oil Company, then Callis was an independent
contractor and the fact that Callis 'vas paid a stated price
per hour for his services and those employed by him, and
that the Standard Oil Company furnished him materials for
the work, would not render Callis an employe of the Standard
Oil Company.
page 124

~

(3)

~j7
{]-.. ·)t:

i>·\

'""'-.J
,

The following instructions offered by the plaintiff, were also read to the jury:

rtween
The court instructs the jury that when the contract bethe two parties is not in writing, in determining whether

one is an independent contractor or a servant or employe,
the terms o.f the contract of employment and all the facts
and circumstances in the case are to be considered by the
jury in determining the fact whether or not the Standard
c l
Oil Company of New Jersey and R. A. Callis so contracted as
to make Callis an indepedent contractor within the meaning
\ . of the law as given you in the other instructions of the court.

._ r

jY \/.
•~ The

(4)

~.'

~hat

eour! instructs the jury
if you do not believe
from the eVIdence that R. A. Calli-s was an independent con~')1. tractor as defined in the .other instructions of the oourt; and
'~ if you further believe from. the evidence that R. A.. Callis did,
V~ '~n the o~er of E. C. Fox, agent for the Standard Oil Company of· e'v Jersey, undertakes to move the tank referred
to .in the vidence, you are instructed to find that Callis was a
servant of the Standard Oil Company of New Jersey.

'.:F

'
1\\).

(5)

~.·1\;·

.' fJ theThedefendant
court instructs the jury that the burden rests upon
to establish by a preponderance of the evidence,

in the manner set out in the preceding instructions
of the court, that the defendant Callis was an inpendent contractor and not the servant of the de~he Standard Oil Company.
.
page 125

~

.
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Note: The case was argued before the jury by counsel f~'.,
the plaintiff and for the defendant, Standard Oil Company ""'of N.J.
''·,_
page 126

~

page 127

~

At 12:55 a recess is taken for three quarters of
an hour for lunch.
AFTERNOON SESSION,
Saluda, Virginia, May 30, 1929.

The court met at the expiration of the recess.
Present: Same parties as heretofore noted.
The jury retired to consider its verdict at 1 :45-and returned
to the court room at 2 :30.
The Cl_erk then read the verdict of the jury as follows:
"We, the jury, agree that R. A. Callis was a servant of
Standard Oil Company. R. T. Lush, Foreman.',.
The Court: The jury finds that he 'vas not an independent
contractor, as I understand, but an agent of the Standard Oil
Company.
Col. Saunders: Let it be put in proper lang1.1age.
.

Note: The verdict is re-written by Mr. Evans,

~ows:

amd is read

"We, the jury~ upon the issues joined, find that Roger A.
Callis was not an independent contractor with the Standard
l.t! Oil Company of N. J., but was the servant of said Standard
~~Oil Company.".

f'f.

~r.

Evans: The record shows that the other issue 'vas
takn away from the jury.
The Court: Yes, there is no question about that.
Mr. Ga.v: We move that the verdict be set aside as contrary to the la'v and the evidence, and would like to be heard
upon that motion.
page 128 }

The Court: All rig·ht.
step outside.

Gentlemen, you may

r-----~--
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Note : The jury retires from the court room.
_page 129

~

Then counsel for defendant Standard Oil
Company and counsel for plainti~ argued the mo'tion to set aside the verdict as contrary to the law and the
evidence.
The Court: Gentlemen, if I had not thought tha.t there was
some evidence that should go to the jury in allowing them to
})ass upon the question as to whether or not Mr. Callis was
an independent contractor or servant of the Standard Oil Company, we would never have had this prolonged trial of this
case. I should have done exactly as I did in regard to my ruling as to the inherent danger in the removal of the tank. I .
should have taken it absolutely from the jury in its beginning.
What I mean is, this morning, when the question w·as raised,
I would have done exactly as I did about the other and have
said I do not think there is a particle of evidence which this
jury should eonsider as to 'vhether or not Mr. Callis was an
independent contractor, and the very fact, gentlemen, that I
let it go to the jury for decision by jury was an evidence that
f thought there was some evidence that the jury should pass
upon. Having done that, gentlemen, I will overrule the motion.
· Mr. Gay: "\Ve respectfully except, your Honor.
page 130 ~

The jury is asked to retire from the c.ourt room.

Mr. Lewis ,Jones: If your Honor please, as a further reason
why this verdict should be set aside, a few minutes ago Mr.
Fox was coming through the gate there at the entrance to the
court yard, and one nr the jurors, ~1:r. G~een said
page 131 ~ to him, ''~fr. Fox, I reckon you are mad 'vith us,
aren't you?" Mr. Fox said "No, of course not.
Why?'' He said ''Well, on account of the verdict.'' He
sa.id ''We just couldn't leave Callis to hold that responsibility".
. "\Ve think in vie'v of tha.t fact, that the jury evidently considered that they were leaving Callis in a hole and brought
in their verdic.t for tha.t- reason and not upon the evidence.
"\Ve would like to put Mr. Fox on the stand, if it is necessary.
1\!lr. Gay: I submit, if your Honor please, the statement by
that juror, that .they just couldn't leave Mr. Callis to hold
this responsibility, is c.onclusive proof of my contention that
the verdict has not been influenced by the evidence but by

Standard Oil Co. of N.J. v:Robert Gray Davis, etc.

111

sympathetic influence, and it shows that the verdict should
be set aside. Moreover, that ~a juror should be withdrawn
and this jury should be· discharged and we shouJd not be required to go before a jury so constituted.
The Court: Gentlemen, if that is the mental attitude of that
'vhole jury, I would certainly not require you to try this case
before that jury.
Mr. Gay: If it is the mental attitude of one of them, it should
not be tried before them.
'rhe Court: Not before him.
Mr. Jones: Call Mr. Green.
1\Ir. Gay: Call Mr. Green himself, and let us inpage 132 ~ terroga te him.
Cd1. Saunders : Yes, call him in, and let the
court interrogate him.

J. F. GREEN,
one of the jurors, is sworn.
Bv the Court :
·Q. 'Vill you kindly tell me what statement you made to Mr.
Fox just now·?
A. I don't remember saying anything special.
~Q. Did you not state to .him that you supposed that he was
mad with you?
A. I just simply said to him-I said ''Well, you are not
mad with us, are ·you"? It was nothing I thought was in
the business at all.
Q. What I 'vant to know is this: 1\Ir. Fox's statement to
these gentlemen1\fr. Evans: I think Mr. Fox should be called to make the
statement.
~Ir. Ga.y: Swear J\,Ir. Fox.
Mr. Green: I never said a. word in the world that I thought
"ras in any way 'out of the way.
.
Note: 1\Ir. E. C. Fox is sworn.
Mr. Gay: 1\Ir. Fox, just tell the court what you stated a few
moments ago?
1\fr. Fox: I 'vas coming through the gate. Mr. Green casuaUy said to. me, ''Mr. Fox, you are not mad with
page 133 ~ us, are you''~ And I s~id ''No, I am not made
with you a bit in the ·world". 1\fr. Green said
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"We did the best we could; we just couldn't leave Mr. Callis
with this responsibility to hold' 1•
Mr. Gay: Did you say that, Mr. Green t
Mr. Green: What did you say
Mr. Fox: Couldn't 'leave Mr. Callis with this responsibility
to hold.
·Mr. Green: I don't know that I said it just like that. I
said we deeided it that Mr. Callis-just as we thought it should
be. Mr. Lush was the first, and we all agreed to it a.fter a
while, that we thought that 'vas the way it was to be-ali of
us.
Mr. Gay: Just repeat to ~Ir. Green wha.t you said.
Mr. Fox: Tha.t he couldn't leave Mr. Callis with this responsibility to hold.
Mr. Green: I don't know· that I said tha.t. I may have. I
don't think I said so. I said I thought we had done justice
as far as 've kne'v how-l did.
The Court: Was there anybody else present?
Mr. Fox: There were some sitting around the tree.
Mr. Green: We we1'e all sitting around.
Mr. Fox: I happened to be at the gate.
·Mr. Bazile: Wha.t 'vere you doing talking to a juror?
Mr. F'ox: I came through the gate and Mr. Green said ''Are
you made with us''Y
Mr. Green: In a laughing way.
page 134 r Mr. Bazile: Didn't you hear the Judge instruct
the jury not to talk to anybody about the caseY
The Court : They were discharged from the consideration
of that matter.
:Mr. Gay: This was after the verdict was rendered.
Col. Saunders: Mr. Green, when you made tha.t statement,
did you mean by that to sa~ that it 'vas because of the fact
that you did not want Mr. O'allis to bear all this burden that,
therefore: you decided that he was the servant of the Standard Oil Company~ 'Vas that, or not, your reason Y
·Mr. Green: I just simply spoke to Mr. Fox in tha.t way, and
that was all there was to it. I thought we we1·e discharged
from it.
Col. Saunders: Was your verdict influenced at all by any
sympthy you had for ~Ir. Callis?
Mr. Green: No, sir.
The Court: I 'viii cut this short. · These gentlemen of the
jury will not try this case.
· Col. Saunders: We do not object, so far as we are concerned.
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The Court: I have no sort of idea of trying the two cases
before the same jury.
Col. Saunders : Your Honor rules, as I understand, Mr.
Green is not a proper juror to sit in the second branch of this
case.
The Court: I will make it perfootly plain: This
page 135 }- jury tha.t I have in this box is not going to try this
case.
Col. Saunders: I thought you were just going to eliminate
Mr. Green.
The Court: Tlris jury is not going to try this case.
Mr. Evans : If your Honor please, I wanted to know if the
reporter has properly gotten down the statement of Mr. Green
as I understood in response to Mr. Saunders' question, that
no connection or no idea that Mr. Callis would have a burden
to bear, if he 'vere made an independent contractor by their
verdict, affected their verdict in any manner-the verdict that
they had reached.
Col. Saunders: He said not in any manner.
The Court: I have made it perfectly plain that I am not
going to try this case before that jury.
Mr. Evans: The object of my question is to meet the motion of ~Ir. ,Tones that the past verdict should be set aside.
I "rant that statement to appear in the record, that that did
not influence the jury in any way.
The Court: All right.
Note:. The record is read. The other members of the jury
are called in to the room.
The Court: Gentlemen, you were the seven men who just
tried this matter!
Jurors : Yes, sir.
The Court: You are excused until nine o'clock Saturday
morning.
page 136 }- ~fr. Bazile: We have some other evidence to
offer in regard to the juror.
The Court: The juror has gone. Is it a. question as to discharging the jury?
~{r. Bazile: No. Our friends will take the position that
the discharge of the jury will cause the court to set aside the
verdict in the first ca~e.
~rhe Court: I will not do that, either. They stood by and
sa'v what we were doing.
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Mr. Gay: I do not understand quite what you mean by
"They stood by and saw what we were doing''.
The Court: Yon saw me disc}large the jury and summon
anotJler because you said you didn't ·want this jury to try this
case.
· Mr. Gay: "\Vhat we have done I do not think would be inconsistent with this position. The fact that this jury ha.s been
shown sufficiently influenced by bias, or sympa:thy or considerations that should not have controlled their verdict, impels,
·it seems to me the setting aside of this verdict-not doing,
as I have asked, that is dismissing us as a co-defendant, but
the re~nlt of the verdict sl1ow it is not what it should have
~ .been. We are entitled to have a jury on the trial of issue
of independent contractor.
The Court: The witness sa.id upon the stand that that did
\ not affect it.
Col. Saunders: He stated it, and I can introduce
page 137 ~ a "itness who heard the eonversation, and he will
say that he didn't say it. l-Ie is perfectly responsible.
1\fr. Gay: "\Vhen a. juror states a conclusion that he is not in-·
fluenced by a. fact, and he don't deny tha.t he had said ithe said "I don't think I have used those 'vords'', or "I don't
think I said it that way". The thoug·l1t, however. w·as not. denied that in substance he had said that they could not do any
differently bec.ause they could not leave ~fr. Callis with this
responsibility to hold, which shows, as I s~arted to say a mo ·
·ment ago, that these gentlemen were influeneed not by w·hat
fact they w·ere expected to find but by the consequences of
what they were to find.
.
. The Court: If tl1ey come in here and say tl1at, I "rould set
it aside a.nd would not hesitate a moment.
~fr. Bazile: \Vhile we have Mr. Green here, we would like
to examine him further.
The Court: All right.
~{r. Bazile: Come around, 1\fr. Green.
Note: 1\fr. Green takes the stand .
.· .' 1tfr. Bnzi}P.: :Mr. StonogTapher. 'vill you read what 1\fr. Fox

testified :Nir. Green said to him?
Note : This is done.
j\fr. Bazile: 1\Ir. Green: you have just heard the stenog-

--

---------------------------------------------------
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rapher read Mr. Fox's testimony here as to what he claims
you said to him, namely: ''I was coming through the gate.
Mr. Green casually said to me, 'J\IIr. Fox, yo~
page 138 ~ are not mad with us, are you' f And I said 'No,
I am not mad 'vith you a bit in the world'. Mr.
Green said'' 'We did the best we could, we just couldn't leave
Mr. Callis with this responsibility to hold'". Did you make
any such statement to 1\:lr. Foxt
1\:lr. Green: No, sir. I slightly know Mr. Callis. I say, I
slightly know Mr. Callis. .
.
Mr. Bazile: IIow long have you known him~
Mr. Green : I possibly knew that he has been here in the
county and keeps store here at Stormont, and that is just all
I kno,v. I was on the jury here with him one time way back
sometime ago, and that was the first time I met Mr. Callis,
so far as I know.
Mr. Bazile: Did you telll\ir. Fox that you just couldn't leave
~{r. Callis ·with this responsibility to hold!
, Mr. Green: No, sir.
1\fr. Bazile: The witness is with you.
1\f r. Gay: We have no questions to· ask him.
Mr. Bazile: J\'Ir. Green, do you know whether anybody else
was present when you and 1\Ir. Fox were talking1
Mr. Green: No. ~dr. I dm1 't know. Mr. Woodward was
standing a.t the gate, and possibly 1\fr. Willie Berinett, but I
don't kno'v that they heard just what few words J\IIr. Fox and
I hnd. They ·were passing back and forward.
Col. Saunders: Do vou mean Mr. Dick Woodward T
J\l[r. GreP.n: Yes. I don't know that he heard it. I think Mr.
"\Valter Palmer was there, just passing by.
page 139 ~ J\.fr. Bazile: You don't know whether they heard
it?
.
1\f r. Green: No, sir.
Mr. Bazile: You. Honor, 've want to reserve the right to
put these other "itnesses on in the morning to show 'vhat
they kno,v.
The Court: All right, gentlemen, but at the same time I am
going to put another jury in the box.
1\{r. Bazile: \Ve want to protect our record. That is what
we are trying to do.
'rhe Court: But you are not going to protect it hereafter.
I have clisrharg·ed them and ordered a new jury.
~Ir. BHzile: \Ve Hre not offerine; evidence for the purpose·
of g-etting you reversed in discharging the jury. We are
offering it. to prevent our friends getting it reversed.
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The Court : That is to show whether they were actuated by
·M-r. Callis; but I am going to empanel a new jury.
Gentlemen, I suppose there is nothing more we can do this
afternoon.
page 140 }

Note: Thereupon the court adjourned until 9
o 'elock tomorrow morning.

page 141

~

JYIORNING SESSION,
Saluda, Virginia, May 31, 1929.

The court met pursuant to adjournment.
Present: Same parties as heretofore noted.

R. H. WOODWARD,
being duly sworn, testified as follows:
Exained by Mr. Bazile:
.
Q. Mr. Woodward, what is your name, your age, your residence and your occupation f
A. R. H. Woodward; age thirty-two; my residence is Saluda, and my occupation is salesman.
Q. Mr. Woodward, were you present in Saluda on yesterday?
A. Yes, sir.
Q. Mr. Fox, the representative of the Standard Oil Company here, has testified that on yesterday, after the jury returned thP.ir verdict on the special issue in this case, that, as
he was coming through the ga.te, Mr. Green (referring to ~Ir.
John F. Green) a member of that jury, had a conversation
with him. Were you present at that conversation t
A. Yes, sir.
Q. Where 'vere you standing with reference to Mr. Green
. A. Right by his side.
Q. Where was Mr. Fox sanding with reference to you and
Mr. Green?
page 142 } A. He "'as facing us-the other side of the
fence, facing the fence.

Bv Col. Saunders :
"'Q. You mean the railing~
.A. Yes, sir, the iron railing.

'j
.I
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By Mr. Bazile:
Q. Mr. Fox has testified that Mr. Green casually said to
Mr. Fox "You are not mad with us, are you"? to which he
replied "I said, no I am not mad with you a bit in the world".
Do you recall those statements 1
A. Yes.
Q. They were made?
A. Yes.·
·
Q. ~{r. Fox has further. testified that Mr. Green said, at tha~
time, ''We did the best we could, we just couldn't leave Mr.
Callis with this responsibility to hold". Did }l!r. Greeh make
any such statement as that?
A. No, sir.
Q. He did not 1
.
A. No, sir.
A. No, sir. He made a part of It, but l1e d!dn 't make all
of it.
Q. What did he say~
A. ~Ir. Green said "I am glad", or something,-"We di.d
the very best that we could under"-I don't know whether
he said ''circumstances'' or ''conditions''.
Q. Did he make any reference or specifically
page 143 ~ did he say "We just couldn't leave ~Ir. Callis
with this responsibility to hold"!
A. No, sir.
CROSS EXA1\1:INATION.
By 1\{r. Gay:
Q. Was J\!Ir. Callis' name mentioned in the conversation 7
A. I didn't hear it. No, sir, not there.
Q. How long were you there 1
A. I was not standing by ~Ir. Green more than five or ten
minutes. I 'vas standing· there talking to 1\tir. Green, and
there ·was a lot of the other jurors, and I was kidding them.
Q. JGdding who~
A. I told them that the Judge would make them sleep upstairs over the court house, and was talking to 1\{r. Green
about some oyster shells that he was supposed to have been
moving this week for my brother-in-law.
Q. \Vl1ere were you when ~Ir. Fox came up 1
A. Standing there beside 1\fr. Green, talking to him.
Q. How long did yon stay there f
A. About five minutes. _
Q. Was Mr. Fox there when
left~

you

Supreme Oourt of Appeals of Virginia.

118.

A. No, sir, Mr. Fox had 'valked off and was talking to
others.
Q. Were you all outside of the g·ate?
page 144 ~ A. We 'vere just inside the g-ate, and Mr. Fox
was just outside of the gate.
Q. And you deny, under oa.th, that Mr. Callis' name was
referred toT.
A. Yes, sir.
Q. "\Vhen Mr. Fox 'vent off, didn't ].fr. Green walk off with
himY
A. No, sir.
Q. Didn't they sort of pull away from the g-roup that was
there?
A. I don't think so, no, sir.
· Q. You do not deny that that ".,.as true?
A. I don't think so. I will not deny that he did, but in the
conversation Mr. Green said "We did the best we could under
the circumstances", I butt into the cOI~versation there myself
and said '' l\ir. Green, I don't see any reason 'vhy J.\IIr. Fox
should be mad with you".
Q. I didn't ask you what you ~aid, but what Mr. Green said,
A. I butt into the conversation rig·ht at that point myself.
Q. All you deny is that :Nir. Green made any reference to
Mr. Callis in your presence~
A. Yes, sir.
'page 145

~

E. C. FOX,
being- duly sworn, testified a.s follows:

Examined by l\{r. Gay:
Q. l\fr. Fox, was l\1r. Woodward, the g·entleman who just
testified, close enougl1 to you on yesterday to have heard the
conversation whicl1 passed be,veen you and Mr. Green?
· A. At the time it passed I didn't see 1\Ir. Woochvard.
Q. Have you talked to 1\ir. Green about this matter this
morning?
.A.. I spoke to him this morning.
Q. Where?
A. In front of 1\fr. Hurley's store in Urbanna.
Q. Did you tell him you understood 1\{r. \Voodwa.rd 'vould
testify· in regard to this?
A. Yes, sir.
Q.. "\V11a t did he say
1
.
Col. Saunders: We object. . We could have summoned
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another gentleman to testify but we didn't think that Mr.
Fox would testify?
Mr. Gay. Mr. Green told him this morning that Mr. Woodw:ard was not close enough to hear the conversation.
,
The Court: It is hearsay. If you have Mr. Green here,
he can testify.
Mr. Gay: It is not any more hearsay than that of yesterday.
·I am not trying to do anything but prove what Mr. Green
said occurred. He was the juror. This 'vitness was competent to testify yesterday what Mr. Green said about the occurrence.
page 146 }- Col. Saunders: Mr. F'ox and Mr. Green both
testified yesterday.
The Court : I admit it.
Mr. Bazile : "\Ve except.
The Court: And I give you the opportunity to summon Mr.
Green.
Mr. Bazile: We ask that the sheriff summon Mr. Green
right a'va.y.

.A. He stated to me this morning that he didn't think :Nir.
W oodw·ard heard the conversation, that he was passing .
throug·h the gate at the time, but he didn't think that any
one heard what he said to me.
~fr. Bazile: We except to the admission of that.
"\Vitness: That is all that he said to me this morning, that
he didn't think any one heard the conversation.

''r

Mr. Bazile: e except to all of it.
The Court: You can have Mr. Green, if you want.
· 1\Ir. Evans : We also reserve the right to that.
~,he Court: It is understood, gentlemen, I will leave this
part of the record open so you can put ~fr. Green on when
he comes.
l\1r. Bazile: And also put on ailother witness~
The Court : Yes, sir.
Col. Saunders: The record '"ill show that when ~fr. Green
testified yesterday that Mr. Woodward 'vas present and heard
the conversation. That sho,vs Mr. Green could
page 147 }- not have made the statement this mon1ing. Mr.
Green testified on the stand yesterday afternoon
that ~Ir. Woodward 'vas present and heard the conversation
rind that is the reason I had l\1: r. Woodward summoned. If
the c.onrt reporter will read it, yon will find that he made that
statement.
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Mr. Ga.y: Then you do not need Mr. Green if he has already
denied it.
Col. Saunders: I think he has already stated it, but we want
him to deny the conversation made this morning. It is hard
for people to remember exactly conversations. I have said
things on yesterday that I do not remember today that [did
say.
Mr. Gay: As I understand the record, your Honor has for ..
mally overruled our motion to set this verdict aside on the
special issue of independent contractor even upon the further ground that the evidence shows the jury was influenced
by reason of sympathy?
The Court: I want it left open until all the evidence is introduced.
Mr. Gay: Then how can we go into the trial of the main Cc"\Se
ntil your Honor has dealt with that question, because if you
should be advised, after hearing all the testimony, to. set that
verdict aside, then I respectfully submit that "re should have
a jury to try whether he wa.s an independent conpage 148' r tractor.
Col. Saunders : I understood your Honor ta
overrule the motion of yesterday on that ground.
The Court: If 1\{r. Green will come here and say Mr. Woodward w:as not there, if he were to come here and say ''I did
say or I practically admit that that was the condition'', I
will set it aside.
Mr. Gay: I think the witness ha.s shoWn the latter fact.
Will you turn back and read the first examination of Mr.
Green?

U

Note: This is done.
The Court: Upon the motion of Mr. Gay to set aside the
verdict of the jnry because of the statement purported to have
been made by J\{r. Green, a member of the jury, and, further,
that the jury should not be permitted to try the general issu~
involved in this case, the court ha"\ing a doubt in his mind
before any suc.h question arose a.s to whether or not this jury
should try the case on its merits, immediately upon the statements made by 1\:lr. Fox and by Mr. Green, resolved the doubt
and dec.ided at onc.e that this jury should not try the case
upon its merits.
Mr. Gay: I '\\Tant to renew tny motion, if your Honor please,
from what Mr. Green is sho'vn to haYe said to your Honor, he
has not in any sense denied the substance of what Mr. Fox
said or stated.
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Mr. Bazile: Call n.1:r. Walter Palmer.
page 149

~

WALTER PALl\iER,
being duly sworn, testified as follo,vs :

Examined by Mr. Evans:
Q. Mr. Palmer, where do you live?
A. I live in Saluda, Middlesex County.
Q. How old are you?
A. Thirty-five, I reckon.
Q. What is your business 1
A. I am not doing anything now.
Q. State what you have been doingf
A. I have been in the automobile business and expect to
go into the real estate business next week.
Q. \V ere you present yesterday afternoon, after the verdict
of the jury had been rendered on the special issue tried here,
when a conversation occurred behveen !Yir. E. C. Fox, agent
of the Standard Oil Company, and Mr. John Green, one of the
jurors in that case, at the gate ente1ing into the court green
here?
A. vVell, Mr. Evans, I heard the conversation that was
brought up something about it, but I never paid any attention to it. I happened to be going· through the gate, or was
out there with the c.rowd. Mr. Green was s~and.ing there and
Mr. Fox was standing pretty close to him, and he said "I hope
you are not mad with me, that I did or we did the best we
could and my conscience is c1ear' ', and after that I went
through the gate and started over to the store, and I came
back and ~Ir. Fox was still there just as we came through the
gate, and then Mr. Fox and myself got into an a.rpage 150 ~ gument and started to talking about Mr. Callis,
and I said "vVell, it don't make any difference
how you argue; we don't all see alike", and I came on thi's
way and I never thought any more about it, to tell you the
truth.
Q. You stated after you heard 1\fr. Green making the statement that his conscience was clear and so forth that you then
approached Mr. Fox?
A. No, I didn't approach 1\!Ir. Fox right then.
Q. "\Vha.t did you do then?
A. I don't know exac.tly what I did. I stood around there,
or hung around, or stayed maybe five minutes, and came back,
and 1\fr. Fox and I got to talking about it, and 've came this
way.
·

,-----
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· Q. Dudng the time you stayed around there, possibly five
minutes·, did you go out of the hearing of ~Ir. Fox and Mr.
Green?
A. Yes, sir, I did. I think I walked over to the store and
got a Coc.a-Cola..
Q. And came back?
A. And came back.
Q. How long after the statement which you heard Mr.
Green make before you left 1Ir. Green and Mr. F'ox?
A. 1 reckon three minutes or five minutes. I stood around
there until there wasn't anything, and walked over and got a.
Coca-Cola, and then came over, and ~rfr. Fox 'vas on this side.
Q. During the three or five minutes you stayed,
page 151 ~ before you went to get the Coca-Cola, was there
any further conversation between Mr. Green and
Mr. Fox?
A. No, sir.
Q. Did von hear Mr. Green make anv such statement as
"We just· couldn't leave ~fr. Callis -\vi th the responsibility
to hold''
A.. No, sir, I didn't.
CROSS EXAl\fiNATION.
B)r ~fr.

Gay:
Q. You do not deny tlu1.t that statement was made?
A. I deny it wa.s made in my presence. I didn't hear it.
Q. That is what I ask you. You do not deny the statemmit
was made?
.A.• I don't know·. I didn't hear it.
Q. It. was not made in your presence?
A. No, sir.
·

.
page 152

~

Mr. Evans: Is there any objection to our empaneling the jury and going as far as 've can until )[r. Green comes~
1Ir. Gav: Yes. "\Ve want l1is Honor to rule on it.
The Court:· Yon 1--ene'v your motion T
J\fr. Gay: Yes, sir.
The Court: "\Vhich motion is overruled.
~[r. Evans: Does vour Honor rule that at anv time \Ve can
put ~fr. Green on? ·
·
rrhe Court: No, sir.
Mr. Gay: We reserve an exception to your llonor overruling our motion.

Standard Oil Co. of N. J. v. Robert Gray Davis, etc.

123

Mr. Evans : If your Honor please, I hope that you will let
the record show that counsel, immediately upon the statement
by 1\{r. Fox this morning quoting from Mr. Green again, thatr
counsel at once attempted to get Mr. Green and found that
he was out of the reach of the court at this time.
The Court: All right.
}.fr. Bazile: Not out of the reach of the court, but that he
could not be gotten here at this time immediately.
The Court: He cannot be?
Mr. Bazile: Yes, sir, but I take it that he is not out of the
jurisdiction ·of the court.
The Court: No, but the court is not going to sit here waiting. I have to go somewhere else on Monday.
1\fr: Evans: He could not be gotten at this time; whereupon the court proceeded to ru1e on the motion.
·
The Gonrt: I overrule the motion to set aside
page 153 } the verdict for the reasons assigned.
Mr. Razile: And overrule the motion of coun8el for the plaintiff tha.t they be allowed, as soon as the witnesses could g·et here, to put additional evidence on as to what
1\{r. Green said. including 1\fr. Green.
·
The Court: And for the reason that Mr. Green had left
his home, and the court was unable to ascertain his whereabouts.
1\fr. Bazile: To which the plaintiff excepted. Will your
J-lonor amend that statement to sho'v there is no evidence that
1\fr. Green had permanently left his home.
The Court: You can put in that the court expected him to
return to his home tonight, if you want.
·
1\{r. Bazile: Yes, sir.
1\fr. Evans: Can we proceed to empanel the jury without
further objection on your part?
~Ir. Gay: You may proceed, but I don't know what I shall
ohjcct to as you do proceed.
The Court : Call the jury, 1\fr. Sheriff.
page 154

~

In the Circuit Court of Middlesex County,
Virginia.

Hobert Gray Davis, an infant 'vho sues by W. W. Davis, his
father and next friend,
v.
Standard Oil Company of New Jersey, a corporation, and
R.oger A. Callis.

,-----

-
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TESTIMONY.
~efore Hon. C. B. Jones and Jury, Saluda, Virginia, May
31-June 1st, 1929.

Present: Messrs. W. D. Evans, J. R. Saunders and Leon M.
Bazile for the plaintiff; Messrs. Hunton, Williams, Anderson
·& Gay (Mr. Gay and Mr. Craig) and Lewis Jones for the
defendant Standard Oil Company of New Jersey.
page 155 }

Note : The jurors to try the main issue are
called, examined on their voir dire, selected, and
sworn to try the issue joined.

page 156
lows:

t the

ROBERT GRAY DAVIS.,
plaintiff, being duly sworn, testified as fol-

Examined bv Mr. Evans:·
Q. Mr. Divis, is your name Robert Gr.ay Davis f
A. Yes, sir.
Q. How old are you, ~fr. Davis~
A. I am seventeen now.
Q. Are you the plaintiff in this suit? Are you the Robert
Gray Davis who brought this suit in. the name .of
page 157 ~ your father and next friend T
A. Yes, sir.
Q. ~Ir. Davis, were you hurt by the explosion of a gasoline
tank?
A. Yes, sir.
Q. When?
A. On a Saturday evening; I don't remember what date.
Q. In what month Y
A. I don't remember that, either.
Q. Where was the tank~
A. In Mr. Hill Clements' yard.
page 158 ~ Q. Where is Mr. Hill Clements' l1ome?
A. R.ight in the back part of Saluda.
Q. He lives there, does he?
A. Yes, sir.
Q. The tank was in the yard at his home where he no'v
lives?
A. Yes, sir.
Q. Here in Saluda?
I

•
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A. Yes, sir.
Q. Will you please tell the jury how you got hurt? What
'vere you doing on Mr. :ijill Clements' place tha.t evening~
A. We were getting up fodder.
Q. Whose fodder was it?
A. My father's.
Q. Who sent you there¥
A. My father.
Q. Your father sent you there t
A. Yes, sir.
Q. For what purpose7
A. To haul fodder.
Q. What was his fodder doing there Y
A. He was renting the farm and we were attending it.
Q. Tell the jury how you got hurt that evening~
A. We were getting up fodder and went on through the
yard to the wagon, and went on down to the barn and left the
wagon at the barn, and started getting up fodder beside the
barn, and were getting up fodder around behind
page 159 ~ the house and on both sides. After we started
back, through getting up fodder,-we got up about
three rows, and we started up the road from the sand pit, and
"re started through the yard and were all walking along talking.
Q. Tell who 7
-~
A. Mr. ClementsQ. (Interposing) vVhich Clements 7
A. Leonard Clements, and Erlis Davis, and Roland Davis
and Henley Davis.
Q. Any one else? ·
A. There was Roland and Erlis and Henley and Leonard
and myself.
Q. The other Davises you mentioned are your brothers?
A. Yes, sir.
Q. All right, now, go ahead. You say you 'vere waking
across the yard with these parties 1
A. We were walking across the yard, and one of them said
"Let's get water", and along about that time we were in
front of the truck. I "ras. One of them said "Let's get some.
water'', and the Clements boy said the 'vater ain't any good,
and about that time my brother struck the match and it went
off.
·
Q. Your luother struck the match~
A. Yes, sir.
Q. Were you smoking?

:---~-----~--~.
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A. I will not swear whether I was, or was not.
•
Q. Had you gotten by the truck 1
page 160 ~ A. Yes, sir. I had not passed the whole truck,
but I had passed the tank. I was somewhere
about the middle of the hood of the truck.
. Q. What happened when the explosion took place 7
A. It knocked me out. I didn't kno'v nothing· after the explosion.
Q. Did it hurt you?
A. Yes, sir.
Q. Tell the jury how it hurt you?
A. It knocked my base loose.
Q. The base of what ~
A. Niy head, and fractured my base·, and I got burned on
my arm and on my leg.
Q. You say yQu were knocked senseless. When you came
to your senses where were you?
.
A. In St. Elizabeth's Hospital, in Richmond.
Q. Do you know how long after it occurred tha.t you came
to your senses?
A. No, sir, I don't know exactly how long, but somewhere
.around, I reckon, a week or eight days .
. Q. You say you were burned~
A. Yes, sir.
Q. Mr. Davis, sinee that time,-ho'v long were you in the
hospital?
·
A. I was in the hospital five weeks.
Q. Since that time have you had any ill effects
page 161 ~ from the accident?
A. 1\!Iy head don't feel exactly right. Some·
times I hold my head tha.t way and I ca:tch a crick in my neck,
and have to put it back by my hand.
Q. Was there any injury to the eye~
A. My eye runs water sometimes, and more especially in
the morning· when I get up. It feels weak.
Q. Was it hurt at that time, or what makes it weak¥
A. Yes, sir, something struck me. I don't know what struck
me, but it bursted it open.
. Q. And it was your right eye¥
A. Yes, sir.
·
Q. ~{r. Davis, ho'v about your physical streng·th since you
recovered~ Are you as strong as you w·ere before, or have
you been affected in any way 1
A. I am not as strong as he fore and I haven't as much
strength in my hands as I had before. lVIy legs don't seem to
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bother me more than they are tender. My back, where they
operated on me and drained the blood from my spinal cord,
I can't do any heavy lifting.
page 162 } By Mr. Bazile:
Q..Mr. Davis, did you know anything about
what was in tl1e tank, qr whether there was anything in the
tank at the time you walked by it?
page 163 } A. No, sir, I did not.

CROSS EXAMINATION.
By 1\fr. Gay: Before cross examining this witness, I want
to reserve the benefit, without prejudice, of the exceptions
I have taken to your Honor's ruling as respecting the admissibility of the testimony.
The Court : Yes.
By 1\ir. Gay:
Q. ·What time of day was it?
A. It was around about three o'clock in the evening--be1nween three and four.
Q. Where was this truck you spoke of?

Mr. Gav: I think I should ask that the witnesses in this case
·
be seques.tered.
Note: All witnesses are
defendants.

~xcluded,. both

for the plaintiff and

page 164 } By 1\.fr. Gay:
Q. 1\Ir. Davis,-you say it was about three o'clock
in the afternoon Y
1\. Yes, sir.
.
Q. Now, where was the truck that you said was there with
this tank on it?
A. In l\[r. Clements' yard-lvir. Hill Clements' yard.
Q. In his house· yard?
A. Yes, sir.
Q. In what part of the yard was it?
A. It 'vas over in this corner. The front part of it was
kind of under the tree. The hood was under the tree.
Q. The truck with the hood part was under the shade of
the tree?
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A. Yes, sir, kind of under the shade of the tree.
Q. From what direction did you anq. your brothers and
Mr. Clements approach the truck~
.A:. We were on the right side of the truck coming on
through the yard, and the truck was sitting like this, and
we eome through the yard and along by the truck. Q. To identify the matter so the .jury can understand it,
which way was the front of the tiuck pointing with respect
to Mr. Clements' house and the court house?
A. It was pointing that way (illustrating).
Q. That is north, isn't it Y
Mr. Evans: West.
Col. Saunders: Northwest.
~

By 1\fr. Ga.y:
Q. Then the head of the truck, or the front of
of it, was away from you as you approached~
A. Yes, sir; 've come up behind the truck like, and went
on by the side, and as I got nearly about half of the truck
it went off.
Q~ As you got nearly about past the truck?
A. I was kind at the front corner or edge of the tank.
Q. Isn't it a fact, Mr. Davis, that yon and Mr. Clements
were sitting up in the shade, up there in the front seat of the
.truckT
A. No, sir.
Q. Do you deny that~
A. Yes, sir.
Q. You say you were just about the front end of the
truckpage 165

The Court: (Interposing) Just put that question again as
to his position when the accident occurred.
Mr. Gay: I was going to ask that question.
The Court : I thought yon asked that.
. Mr. Bazile: He asked if he and :Mr. Clements were not sitting on the trnc.k, and J:le said no.

By Mr. Gay:
Q. You deny you and Mr. Clements were sitting up in the
seat of the truck when the aooident occurred'
A. Yes, sir. We were not in the truck but were walking
on the ground alongside of the truck.
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Q. How close was it to you Y
A. I couldn't tell you, but I reckon somewhere
around a yard or two yards.
Q. A yard or two yards from the truck?
A. I reckon so. I couldn't tell you truthfully where I was.
Q. Were you paying any attention to the truckT
A. No, sir, I never gave the truck a thought.
Q. Where were you 'vith respect to the front end of the
tank the last thing you knew?
A. The last thing I knew, just like this is the tank (illustrating), I 'vas right off like this at this corner of the tank, as
far as I can remember.
Q. Caterc.ornered off from the side of the tank~
A. Yes, sir.
Q. You say you don't recall whether you were smoking, or
not?
A. No, sir, I don't.
Q. Where was Roland Davis¥
A. Roland was behind us all.
Q. Where was Henley?
A. l\1e and Henley were walking side by side. I was on the
left side of 1-Ienley. We 'vere near about side and side, as
well as I rem em her.
Q. Where was Erlis 7
A. Erlis and Leonard were between me and Roland a.nd
Henley. Roland was behind and me and Henley were in
front and Erlis 'vas betw·een Roland and myself.
page 167 r Q. Yon and Henley were in front?
A. Yes, sir. Roland was in front and them two
were between us.
Q. Roland and Henley 'vere behind you?
A. Yes, sir.
Q. And Erlis was in the rear?
A. No; Roland "ras behind.
Q. Then Erlis and Clements were behind you?
A. Yes, sir.
Q. How far were they from the tank, do you know?
A. They were off, I reckon, somewhere around about six or
eight feet.
Q. As you were walking away from them, you don't know
except in a most general way where they 'vere Y
A. No, sir, no more than when we started through the yard
they said something about water, and they turned around and
they said the water was not no good, and we kept right on,
and aboutihat time the tank went off.
page 166
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Q. Was Leonard Clements smoking Y
A. No, sir, I don't think he was.
(~. Was IIenley smoking
A. I don't know whether he was, or not.
Q. Was Erlis smoking~
A. No, sir. He started to light his pipe, and he said "All
of you are smoking, and I believe I will smoke,
pnge 168 ~ too, and he started to light it.
.
Q. He said you all were smoking?
A. He said "You all are smoking'', but he didn't say
whether all of us were, or not.
Q. Had anybody tol<;] you that this tank was there?
A. No, sir.
Q. Hadn't you boys talked a bout this gasoline tank being
there in the yard?
A. No, sir.
Q. Leonard Clements didn't tell you that he had put it
there?
A. No, !i;ir. I didn't hear him call attention to the tank.
Q. As I understand you, ~Ir. Davis, you say you were walking along through the yard in a westerly direc.tion 1
A. Yes, sir, .going. that way (indicating).
Q. Going west?
A. Yes, sir.
Q. vVhich would be by the north side of the truc.k, would
it not~
·
A. Yes, sir.
Q. And as you got about diagonally from the corner of the
.tank the explosion ooourred l
A. Yes, sir.
Q. It is alleged in the declaration which your father has
fiLed in this case that ''The explosion aforesaid, or the results
thereof, knocked the said plaintiff against the truck on which
the tank was''. If you were a couple of yards, as
page 169 ~ you say, or two or three yards away from the
truck, catercornered from the end of the tank, will
you explain to the jury how you could hav-e been knocked
against the truck T
A. No, sir, I don't know how I was knocked against the
truck.
Q. I!i;n 't it a fact that the explanation of this allegation
in this declaration that you were sitting up on the seat, and
that when the explosion c.ame it blew you across the hood
of the truck and fractured your skull?
A. No,· sir. If it had blowed me across there, it would have
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killed me because I was behind the seat, and it was bound to
have done killed me and I wouldn't have known 'vhat struck
me.
Q. You don't know what struck you, as it is 7
A. No, sir.
Q. You don't know anything about it. All you know is you
suddenly became unconscious 7
A. Yes, sir.
Q. And all you recall is that the last you do know is you
were two or three yards from the truck at a position about
ca.termornered with the end of the tank~
A. A yard or two, I don't know which.
Q. From the truck¥
A. From the tank.
Q. The tank was on the truck, wasn't it?
page 170 } A. Yes, sir.
_
Q. You said you were walking alongside of the
page 171 } truc-k?
A. Yes, sir.
Q. And when you got to a point sort of catercornered from
the end of the tank, that you suddenly became unconscious
from au explosion?
A. Yes, sir.
Q. I will asl< you, from your knowledge of the situation up
to the point that you became unconscious, if it was possible
for an explosion, having regard to where you knew you last
were~ to have knocked you against the truck~
A. I don't know how I got against the truck, but I know
·
where I was standing. ·
Q. That is not the question. I ask you if it is
page 172 } possible, f1·om where you describe yourself to
have been, for an explosion to· have knocked you
against the truck?
A. Yes, sir, it must be bec.ause it did knock me on the truck.
Q. Did it lo1ock you on the truck?
.l\.. That is wha.t my brother said.
Q. Who told you that 7
A. All my brothers.
Q. All of them?
A. Yes, sir.
Q. All right, sir~ That is just what I wanted to find out.
Di~ they tell you that they took your body off the truck?
A. They told me that they took me off the fender of the
truck.
Q. Off the fender of the truck i
A. Yes, sir.
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RE-DIRECT EXAMINATION.
By Mr. Evans:
Q. Mr. Davis, will you please state approximately where you 'vere with reference to the hood
and right fender of the truck at the time the explosion oc-

page 173

~

curred~

A. I was standing right off from the switch-box. Yon
know where the switch is up on the truck and on the edge of the
hood and the back part of the fender, as far as I can remember.
Q. Were yon standing or walking?
A. "\Ve stopped to get the water, like I told youBy the Court: (Interposing)
Q. Wha.tf
A. One of the boys said "Let's get wa.tert', and ~{r. Clements said the water in the well ain't good, and 've started
around and started, and by the time we sta.r:ted the tank went
off.

·Bw Mr. Evans:
Q. Do you know approximately how far you were from the
switch-box end of the radiator?
A. I 'vas closer to the switch-box, I reckon,. than the tank.
The tank was loaded in the middle of the truck.

page 174 ~

RE~CROSS

EXAMINATION.

By Mr. Gay:
Q. Do you mind stepping. up there a minute 7 Just treat
this table from here forward as the radiator to the car. De
you understand me j
A. Yes, sir.
Q. You were on the right side of it?
A. Yes, sir. Here is where the hood starts.
Q. This is the wl1ole hood of the truck, the part which covers the engine; that is tl1e radiator end, and this is the part
which joins to the truck f
A. Yes, sir.
Q. And the seat was back here?
A. The seat ·was in this situation. Here_is the tank. The
radiator was like this.
The body of the· truck extends·
over further. The thing 'vas loaded on the truck, and the
seat was here (illustrating).
·
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Q. Show the jury in this distance how far were you from
the side of the truck that was nearest to you?
A. Something about like it is now.

Mr. Evans: A foot.
By Mr. Gay:
Q. Do you think that is a yard or two?
A. I say from the tank. The tank was over here.
$
Q. You were about that distance, which is about a foot
from the side of the truck ?
A. I would not swear to that.
page 175 ~ Q. And in an oblique position from the end of
the tank~
A. Yes, sir.

1\fr. Evans: Will the stenographer be permitted to state
that the witness sho,,red by illustration that he was about a
foot from the side of the rear end of the hood Y
Col . .Saunders: Yes, that is right.
1\Ir. Gay: All right, sir.
~ . ! .. i f~
~.:

·

I

!I

'

•

I

t

HILL CLEMENTS,
on behalf of the plaintiff, being duly sworn, testified as follows:

..

Examined by Mr. Evans:
Q. Are you Mr. R. H. Clements!
A. Yes, sir.
Q. Are you the father of Mr. Leonard Clements 7
A.. Yes, sir.
Q. \Vhere do you live, ~{r. Clements f
A. At Saluda.
Mr. Gay: I think I should renew my objection, if your Honor
please, to any further testimony touching the surroundings
or the resulting injuries until tlie fact that this situation which
resulted in the injury is connected with the defendants in
this case. ·
·
Col. Saunders: That is 'vha.t 've are going to do by Mr.
Clements right now.
pag·e 176 }- By Mr. Evans:
Q. 1\fr. Clements, where were yon on the 6th
of last October~
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A. Here in this village and the shop together.
Q. Where were you when the explosion took place Y
A. I was in my shop.
Q. "\Vhere was that explosion 1
A: In my yard.
Q. Did you, or not, go immediately to the scene?
A. I did as quick as I could get there.
Q. Mr. Clements, was there a gasoline tank in your yard at
that time1
A. Yes, sir.
Q. 'When was that tank placed in your yard~
A. Tuesday evening.
Q. Before tha.t ~
A. Yes, sir.
Q. Who placed it there?
A. My son.
Q. How did i't happen to be there~ -Just tell the jury.
A. Well, he had been helping ~Ir. Callis to move these tanks
and haul them for him. working by-the hour with the truck,
and also as a. laborer to -bring them up and taJre them to new
places at one dollar an hour when he.had the truck and twentyfive cents an hour when he was used as a common laborer.
Q. Working under Mr. Callis f
pag·e 177· ~ A.. Working under Mr. Callis, yes, sir.
Q. Who controlled his movements and directed
his movements?
A. ~Ir. Callis, altogether.
- Q. vVhose tank was it that was brought to your yard~
A. The Standard Oil Company's name was on it, and he
was supposed to be "rorking for the Standard Oil Company~

lVIr. G-a.y: I object to the latter part of the statement.
The Court: Objection sustained.
~Ir. G-ay: I ask your Honor to have it stricken out.
The Court: I do. He cannot state 'vhat he supposes.
· Mr. Evans: You didn't strike out the part that it "ras the
Standard Oil Company's tank~
~rhe Court: I did not strike it out. He said the name was
on it.
1\{r. G-ay: He didn't say it was the Standard Oil Company's.
l\ir. Evans: I asked "rhose tank "ra.s it, and he said the
Standard Oil Company's, that it had the Standard Oil Company's name on it and that his son_ was 'vorking for it.
Mr. Gay: I don't think he stated that, but I object to the
~~atement lintil he states the basis of his knowledge.
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The Court: So much is ruled out, and motion· to strike out
the other part is overruled.
·
Mr. Gay: Exception, and it is only proper to say that on
.. the tank \Vas the name of the Standard Oil Company.
·
Mr. Evans: If you don't mind, please read the
page 178 } ans,ver and what was stricken out and what ~as
not.
Note : The record is reacl.
The Court: You strike out the last pa.rt of it; that he was
supposed to work for the Standard Oil Company is excluded
from the consideration of the jury.

By Mr. Evans: .
·Q. Do you know 'vhose tank it was f
A. I don't know any more than know that it was the Standard Oil Company's tank by the name being on there and asking Mr. Callis to remove the Standard Oil Company's tank off
my truck and off my plac.e. He didn't say it was not the
Standard Oil Company's.
Mr. Ga.y: I ask that the answer be stricken out as conclusive
thnt the witness has no kno,vledge to prove the fact.
The .Court : I do not think that is conclusive proof.
1\fr. Bazile: Absolutely it is not eonclusive proof.
Col. Saunders : VVe can get a little more presently.

Bv ~fr. Evans:
·Q. Do you kno\v whether or not Mr. Callis was the agent or
employe of the Standard Oil Company?
l\fr. Ga.y: I objeet to that. He cannot prove. agency by
somebody's statement. He must state the· fact" so the court
c.an tell whether he was an agent.
Q. Do you kno'v Mr. E. C. Fox?
page 179 } A. Yes, sir, I know him by sight.
Q. 1\fr. Clements, whose tn1ck was that that the
tank was on?
A. I suppose it was mine. I bought it and paid for it and
took out license for it. I bought it and paid for it
page 180 } .and took out license for it, and I suppose it was
mine.
Q. Was your son using the truck in the transfer of this
tank?
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A. Yes, sir.
Q. When you had the conversation with Mr. Callis and
told him you wanted the use of your truck and the tank removed from your yard, where was he~
A. He was in Urbanna, between Mr. Hurley's oyster house
and the ice plant,--he and Mr. Bennett. Mr. Bennett was the
one I talked most to.
Q. Was he at 'vork there?
A. Yes, sir, in Urbanna. I don't know exactly where he
'vas at work at.
·
Q. He was not at work at the moment you talked with him 1
A. No, sir.
Q. Wha.t was their reply?
J\IIr. Gay: What was whose reply?
~

By Mr. Evans:
·
Q. What did you tell Mr. Callis 0l
A. I a.sl\:ed 1\fr. Callis if Mr. Bennett-! asked ~{r. ·Bennett
- I said ''Mr. Bennett, a.re you going to move that tank on
Friday morning, as agreed, to Port Richmond''~ My son was
in Richmond, and he wa:s to come down on the bus to help us
to install the tank there and come over on the truck. His
reply to me was ''They have changed again and I don't know
when we are going to move it or where we are going to put it'',
and I said '''Vhere is Mr. Callis''? At that time he walked
up behind us, and I said ''Mr. Callis, you have my truck loaded
with Standard Oil Company's tankpage 181

Mr. Gay: I object to that.
The Court: If Mr. Callis was not one of the defendants
I should sustain the objection, but he is a. co-defendant.
Mr. Gay: l'he evidence may be admissible as to Mr. Callis,
but not as to the Standard Oil Company. I am not representing 1\Ir. Callis.
The Court: If I strike it outMr. Gay: (Interposing) I don't ask you to strike it out but
to state it is not competent proof as to the Standard Oil Company.
Mr. Evans: If your Honor please, without continuing this
technical opposition to Mr. Callis being agent of the company, I will ask your Honor at this time to let us introduce
the evidence, the verdict, if necessary. Your
page 182 ~ Honor has caused the issue to -be tried, and I un,
derstood from your Honor yesterday that that
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question, whether or not I\Ir. Callis is the ag-ent of the .Stand-ard Oil Company or whether or not he was an independent
contractor, was a question that had been settled for the trial of
tllis case and that the verdict of that jury controlled in the
progress of this case, whether or not he was servant or agent
of the Standard Oil Company.
~Ir. Gay: This argument ought not to be made in the presence of this jury.
The Court: You can walk outside.
lVIr. Gay; The statement should not be made in the pre_sejlce of the jury, and I except to it as reversible error.
V The Cburt: All I can do is to strike it out and instruct
the jury not to consider it.
Mr. Bazile: Will you give that instruction 1
lVIr. Gay: I am going to ask your Honor to state, in the
presence of this jury, that the proper representation of my
client is not a ma.tter 'vhich can be commented upon in their
presence as a technical procedure. I am entitled to represent
my client according to the rules of evidence, and I ask your
Honor to protect me and my client from the sort of comment
that counsel have been making, as improper. Secondly, Irespectfully submit that this verdict of the jury is
page 183 ~ not admissible in this case. Your Honor has tried,
and to your satisfaction determined, that the relationship, if such relationship be proven in this case between
Callis and Standard Oil Company, was one of agent and not
independent contractor, and by that we are bound, but you
have to prove the relationship existed between Callis and
Standard Oil Company. This case cannot proceed before thi!\
jury without proof of the relationship behveen Callis an~
Standard Oil Uompany.
:Nir. Evans: If your Honor please, what was the object of
the other trial if it was not to prove whether or not lVIr. Callis
·was the agent of the Standard Oil Company or an independent contractor 1 I ask your II onor and I a.sk these gentlemen what better evidence can we produce before this ~ourt
than the verdict of the· jury that ha.s been called to try that
very question and which has decided and the court has confirmed the decision that he is the agent of the Standard Oil
Company? What better proof, what more direct proof than
that possibly could obtain than that he was the agent 1
Col. Saunders : I do not want to detain the court. \V e have
had so much conversation, but, if I understand this case, w·e
brought this suit and have sued ~fr. Callis as a co-defendant.
Counsel for the ·standard Oil Company filed pleas here to-
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day. Th~y filed a motion first to have the juryfirst, to have the court pass upon the fact whether
or not Mr. Callis was a servant or independent
contractor. We are in the same case, progressing along. A
jury was empaneled because your Honor said the jury should
be the judges of the fact, and they said in their verdict that
Mr. Gallis was a servant of the Standard Oil Company. We
have a perfcet right to introduce tha.t motion in here. It is a
part of the record which can go to the jury, if l understand
it. If not, we lost hvo days playing·. I may be wrong, but
that is my idea.
Mr. Gay: I may be just a.s w-rong as Col. Saunders, but I
want to give my idea, and that. is that it bas lJeen determined
in this case, as a matter of la,v, upon proof of the facts which
these gentlemen contend to exist, that the agency or relation. ship is es. tablished, and we are prevented from contending that
he is a.n independent contractor; 'Qut they must prove the
fact on whieh the agencyship exists.)
The Court: Gentlemen, the issue presented to the jury in
the original form was two questions-that of independent contractor, and that this was an inherently dangerous job. The
-qu~stion of the inherent danger in performing this work was
eliminated. The question of independent contractor, "Thether
or .not ~Ir. Callis was an independent contractor, was submitted to the jury; the jury said that he 'vas
page 185 ~ was not an independent contrac.tor. So far as that
is concerned, that is eliminated from the consideration of the jury. This jury cannot take into consideration "rhether or not 1\fr. Callis "ras an independent contractor~
because if l1e had submitted the whole matter to a jury, the
jury could have taken into consideration whetl1er or not he
was a.n independent contractor along with the other, but that
was submitted to the jury which sat here yesterday and the
· day before. The jury ·went a step further. The jury not
only said tha.t he .,vas not a.n Independent contractor but the
jury said that he was the agent or servant of the Standard
Oil Company. That question, as I understand it, was submitted to the jury.
Now. gentlemen, if that is true and the. jury has passed
upon i't, that is conclusive in my judgment: It is an issue
which has already been passed upon by a jury empaneled for
that purpose.
.
Mr. Gay: Your IIonor rules that the verdict of the jury
is admissible in evidence to prove the fact of agency on the
merits in this case~
page 184

.
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The Court: It was submitted to that jury.
Mr. Gay: Not for the purpose of doing anything more than
testing, as I understood, .the matter, and that was certainly
our purpose in contending the propriety of our motion, that
· because he was an independent contractor that we
page 186 ~ should be dismissed from further consideration
in this case.
The Court: You filed the petition, did you not?
Mr. Gay: Yes, sir.
The Court : Will you let me read it?
Col. Saunders: Before you read it, let me ask a question.
It is not your contention that we should prove agency in this
case?
~Mr. Gay: Yes, you have to put in the evidence which constitutes agency. ( Reading:) "Wherefore, your petitioner
says that it has been improperly joined as a co-defendant in
this action with the said Roger L. Callis, and prays that it may
be dismissed ·as a party to the within ac,tion ".
Your Honor impaneled a jury to. determine whether or
not he. was an independent contractor.
The Court : I think y.ou will have to do it, gentlemen. I
thought your petition went further than that, 1\fr. Gay.
~{r. Gay: N·o, sir. One of the necessary consequences of the
contention for which the gentlemen are contending is that they
took exr-eption to yonr Honor's action in going into the hearing· of this petition which, if your I-Ionor erred in, would leave
this case without agency.
~fr. Evans : To be very frank with the court, ~fr. Gay has
not read his petition. He makes this statement
page 187' ~ in his petition, ''That Roger L. Callis, the co-defendant herein and the person alleged in the notice of motion for judgment to have been in charge of the
removal and transfer of the gasQlilie storage t~nk of your
petitioner and whose neglig·enoo .is claimed to ·have resulted
in the injuries to Robert Gray Davis, an infant, wa.s not, at
· the time of the performanee of the acts alleged in the notice
of motion for judgment, a servant, employe or agent of your
petitioner''.
'Mr. Gay: I read the prayer that the court asked me to
read.
Mr. Evans: "vVherefore, your petitioner says tha.t it has
been improperly joined as a co-defendant in this action with
the said Rog·er L. Callis, and prays that it may be dismissed
as a party to the within action.'' We take issue on the whole
bill. My friend here w·ants to wi thdra'v the question.

Supreme Court of Appeals of Virginia.

140

r:

Col. Saunders: We can prove it otherwise.
The Court: ..All rig·ht, gentlemen, if you are going to prove
t lot the jury come back.
Mr. Gay: "\Viii your Honor bear in mind your promise to
be that you will state to the juryThe Court: (Interposing) Yes, I certainly will.
Mr. Gay: I know you would keep it if you bore it in mind.
~

Note : The jury returns to the court room.
The Court: Gentlemen of the jury, before you
retired from the jury box, some question arose by Mr. Gay
as to the technical objection being made. I want to say to you
gentlemen that a lawyer at the Bar has always the right to
avail himself of tec.hnical objections. We have all done it,
and I suppose it will be done as long as there is any practice
in the c.ourts, and he has a right to do it, and the truth is if a
man doesn't protec.t his client by anything tha.t is legitimate
and fair, he does not render proper service.
Mr. Bazile: If your Honor please, you should also instruct
. them to disregard the remark made about the verdict.
The Court: I was going to say, anything said by counsel in
regard to the finding of the jury 'vhich preceded you, you will
disregard it.
Now, .gentlemen, if I have omitted any point, I don't lmow
it. Are there any other questions 1
Mr. Evans : If your Honor please, I would like to know if
the pleading whic.h has been filed in this case, in which these
gentlemen representing the Standard Oil Company have
made the statement, c.an be used 1 These are the pleadings
in the case.
The Court : I don't understand.
Mr. Evans: I do not want to repeat what is in the petition
that they filed.
page 189 ~ .The Court: The one just read to me ? Is that
the petition to which you alludet
Col. Saunders : Yes. That is evidence in the case, isn't it f
If it is not, I don't know wha.t is evidence.
Mr. Gay: No pleadings are in evidence.
The Court: Do you put in issue, by your pleadings, what
you expect to prove 1
Col. Saunders: I am talking about the petition filed in the
suit.
Mr. Evans : "\Vell, if your Honor please, I just asked you
'vhether or not we can use admissions in this petition with
reference to certain statements made by the petitioner as bepage 188
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ing facts and sworn to and filed in this case-,vhether or not
we may use them? I don't want to quote them, butThe Court: (Interposing) I think any admissions which
have been made under oath are admissible.
Col. Saunders: That is what has been done.
~fr. Gay: What is it you wan_t to use!
Mr. Evans : Your petition and the statements made and
sworn to in that petition. We will not read it, but here are
the statements here (presenting paper).
Mr. Gay: If you use the petition, you must use the whole
of it. You cannot take out a line or two. If you want to
file the petition, you can do so. · It is sworn to. He cannot
introduce only one sentence of it.
page 190 ~ The Court: I .don't think so. It is like a letter;
you cannot introduce a portion of it without all
of it.·
Mr. Gay : Of course not.
Note: r.l,hereupon, at 11:55 the court took a recess for three
quarters of an hour.
·
~-------!..---

-.

AFTE·RNOON SESSION,
Saluda, Virginia, May 31, 1929.

The court met at the expiration of the recess at 12:45.
Present: The same parties as heretofore noted.
·]tfr. Bazile: If your Honor please, we want to call Mr. E.

G. Fox as a.n adverse witness.
Mr. Gay: You cannot make him an adverse witness by
calling him as such.
Col. Saunders: \Ve can probably prove "rhat we want to
prove by him.
page 191 ~ 11r. Gay: If the question is propounded to him
and the a.ttitude of the witness on the stand establishes tha.t he is adverse, them you can make him an adverse
'vitness. Do you expect to put Mr. Clements back on the
stand?
Col. Saunders : Yes, indeed.
1\{r. Bazile: We want to reserve the right to put him on
again.
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E. C. FOX.,
being duly s'vorn, testified as follows:
Examined by 1\{r. Evans :
· Q. Mr. Fox, what is your occupation Y
A. I am general salesman for the Standard Oil Company.
Q. What are your duties as general salesman Y
A. Solicit new business, call on tradeQ. Anything else?
,. A. And general supervision of the stations and over the
sub-stations in the territory.
Q. What is your duty with reference to the installation and
removal of tanks belonging to Standard Oil Company Y
A. Only when a customer notifies m·e to have his tank removed, that he is going to sever his co1mection.
Q. To do what Y
A. To remove the tank, and of course I have our contractor
to do the "Tork.
Q. He is authorized to do the work. Did you have two tanks
belonging to the Standard Oil Company removed from the
front of Mr. Riclnvinets building- in Urbanna. and
pag-e 192 ~ direct one of them to be taken to Port Richmond
and .the other to Mr. Charlie Palmer's?
, A. I did direr.t onr c>.ontractor to do so, yes, sir.
Q. They belonged to the Standard Oil Company, did they?
A. Yes, sir. Q. "\Vho removed those tanks 'for you Y
A .. \Vho removed them'
Q. Yes.
A. Mr. Callis.
Q. 1\fr. Roger L. Callis.
A. Mr. Roger J..1. Callis.
Q. \V11o paid 1vfr. Callis for the removal of them?
l\.. Standard Oil Company.
Q. '\Vho paid the parties who l1elped him to remove those
tanks?
1\. '\Vho paid the parties?
Q. Yes?
A. ~Ir. Callis.
Q. Did the Standard .Oil Company reimburse 1\fr. Callis
for what labor and so forth 'vas used in the removal of them'
· A. It paid him for the labor as per his receipted bills at·
ta.ehed to hiR hill.
Q. Do you know whether or not it 'vas the Standard Oil
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Company's tank that exploded in Mr. Clements' yard on the
6th of October? ·
·
·
A. Do I know that it was Y
Q. Do you lmow whether or not it was 7
page 193 ~ A. I assume it was.
Mr. Gay: Don't indulge in assumptions, Mr. Fox. You
were asked "rhether you knew it was their tank, or not. If
you know it, state it, and if you don't, state it.
Witness: Yes, that was the Standard Oil Company's tank..

Bv Mr. Evans:
~Q. That was the tank you directed ~fr. Callis to remove
from Urbanna to Port Richmond, wasn't it Y
· A. I don't lrno,v, sir. I directed him to take one of the
tanks from this place.
Q. What became of the tank you ordered him to remove
from Urbanna to Port Richmond~
A. What because of itT
Q. Yes.
:1\fr. Gay: I want to admonish the witness that he must confine his answers to what he knows.

A. I don't know that I really know.
By Mr. Evans :
·Q. You have got supervision of that work. You say it was
the property of Stanclard Oil Company. Now, I ask you
what became of itT
A. _It "ras the tank t.l1at exploded.
Q. In Mr. Clements' ya.rd?
A. I didn't see it explode in his yard.
Q. "\Vhat became of the tank that exploded in Mr. Clements' yard, or that was supposed to have expage 194 ~ ploded in ~lr. Clements' yard?
.A. What became of it?
Q. Yes.
A. It. 'vas removed back to Urbanna.
Q. By "rhom ~
A. ~Ir. Callis.
Q. For the Standard Oil Company?
A. Yes.
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CROSS EXAMINATION.
By Mr. Gay:
Q.. Mr. Fox, you say you arranged with Mr. Callis to remove this tank from Urbanna to Port Richmond~
A. Yes.
Q. What was the arrangement financially that you made
with him?
A. The arrangement with Mr. Callis?
Q. Yes. How was he to be paid-on what basis Y
A. The arrangement with Mr. Callis, that we had. with him,
is that he is to be paid a dollar an hour for his own service,
employ such help a.s he needs to assist him (absolutely needs
as helpers), and he pays them not to exceed fifty cents an
hour, for which he gets a receipt from these people, and any
material that he may have to use while on the job he pays
for and gets a. receipt showing that he has spent
page 195 ~ this money, and attaches it to his bill.
Q. Suppose he has to have drayage in order to
remove a tank,· is he reimbursed for what he may have expended?
A. For what he expended for drayage, yes.
Q. Does Mr. Callis employ his own helper~
A. He employs his own helper.
Q. Does he employ his own drays f
A. His own drays.
Q. And is paid, as I understand you, a sum total for the
job when it is completed?
A. Yes.
Q. It pays him a dollar an hour for his time, and not to
exceed fifty cents an hour for his helpers, and the drayage 1
A. Yes, sir.
j Q. Do you recall ho'v you communicated with Mr. Callis
V and told him that you wanted this tank to be removed f
A. I called Mr. Callis over the phone and told him to take
the tank, that one tank, from Richwine's place to Palmer's,
a plflce next door, and the other tank I wanted him to take to
S. 0. Robbins', at Port R.ichmond.
Q. When did you have that conversation with him, ·do you
recall?
A. I don't recall the date, no, sir.
Q. Was it the da.y t~t he went over to do the work or some
few days before that~
A. I would say two or three days or maybe a
page 196 ~ couple of days before it happened. I call Mr.
Callis at times I ·want certain pices of work done,
I)
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and he may say ''I will not be able to do it tomorrow, I have
to take my wife to R.ichmond", or he has some other job on
hand, wiring a house or something of the kind, and ''I will
do the job as soon as I nan.".
Q. Does Mr. Callis run a store here at Stormont 1
A. Yes, sir.
Q. You say he does general electrical contract work?
A. Yes, sir.
Q. vVere you present when this tank was removed from Mr.
RJc.hwine ''s place 1
A. No, sir.
Q. Do you know just when Mr. Callis went to do the work
of removing?
A. No, sir.
Q. Did you kno\v its removal from ~fr. Richwine's place
to Port Richmond had been interrupted in any wayV
A. I did not.
~fr. Bazile: ~fr. Gay, may I ask you, at this point, are
you attempting to again raise the issues that WAre made in
the first proceeding~
!vir. Gay: No, sir. I am proving the relationship which
existed between Mr. Callis and the Standard Oil Company.
Mr. Bazile: That is all right, sir.

t By Mr.

Gay:
Q. Were any directions given to ~fr. Callis in
connection with the removal of tanks as to how they were
to be removed?
page 197

1\IIr. Bazile: No,v, if your Honor please, that is not within
t11e scope of our dire·ct examination of Mr. Fo·x, and I think
it relates to an issue which has been closed.
Mr. Gay: We have a right to show that the Standard Oil
Company gave directions how the work was to be done.
The Court: I think that is all right.
A. We directed ~Ir. Cal]is, whenever removing a tank
which has been in use, to always plug such openings as might
be on the tank.
By 1\llr. Gay:
Q. Were there any other directions?
A. That means plugging· the openings.
·
Q. Was he directed to· drain the tank if it was not empty?
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A. To drain the tank, and, whenever convenient, to wash
it out with water if he could get·the ten barrels of water with
which to do it, which is hard down in this country.
Q. How long had Mr. Callis been contracting as :you describe with the S'tandard Oil Company for the installation
or removal of tanks 1
A. Approximtaely three years.
Q. Can you approximate in that time how many tanks he
had taken out or installed?
page 198 ~ A. I would say he had installed around three
hundred-two hundred and fifty to three hundred.
Q. Removed and .installed, do you mean Y
A. Installed that many and possibly taken out over two
hundred.
Q. Installed around three hundred 1
A. Yes.
Q. And removed about two hundred 1
A. R-emoved possibly about two hundred.
Col. Saunders: Do you mean. handled five hundred tanks?
:hlr. Gay: He may ha.v~ installed and taken up the same
tank.

By J\IIr. Gay:
Q. As I understand you, he has done the 'vork of installation three hundred times and the work of removal approximately two hundred times f
A. Yes, sir.
Q. Did you find his work satisfactory during that period?
A. Absolutely, in every respect.
Q. Had any accident or any untoward circumstance ever
arisen from his work previously Y
A. Never, sir.
page 199 ~
~y

R. H. CLE~IENTS,
a witness on behalf of the plaintiff, recalled:

:hlr. Evans :
Q. ~Ir. Clements, you testified awhile ago that 1he tauk,
with '' St.a.ndard Oil Company'' written on it wns in yonr
yard in your truck. At the time of, or just previous to the
explosion of this tank, can you tell the jury whether or not
there were any pipes extending from it, and whether or not
those pip~s were stopped up?
A. I had never been within less than twenty yards of that
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tank since it was put in my yard, but there were tanks over
two feet extending from the ta~k-two or three of themthat you eould see them all open. There were no plugs or·
i1othing, and you could see the holes wide open.
Q. Do you know whether or not there was any gasoline in
that tank?
A. I don't know any more than the result from what happened after the explosion.
Q. All right. What happened after the explosion to make
you know whether or not there was gasoline in
page 200 ~ it 1
A. There was a fire that burned on the ground
for half an hour or three-quarters, at each end of the tank,
that the gasoline had burned so much that the vegetable matter has never come up.
By the Court:
Q. Burned so much what Y
A. Burned so much on the ground that the vegetable matter has never come up.
By 1\Ir. Ev-ans:
Q. When you .got to the scene where the explosion occurred,
where was the rear end of the tank?
A. The rear end of the tank I judge was fifteen or eighteen
feet from it, blown away.
Q. vVhere was the fire, you say f
A. The fire on the ground was at each end of the tank, one
under the truck and one at the back end of the truck.
· Q.. Could you. tell whether the fire that you saw was the
burning of the grass or gasoline, or wh3:t was causing the
fire?
A. The green grass would not burn in that way, and the
fire was standing three feet or more from the ground, on a
space of that kind, and the green grass did not burn any more
than 'vhere the gasoline was on the ground.
Q. At both places·¥
A. At both places.
Q. About how long did the tank and the truck
p~ge 201 ~ remain in the position that they were immediately
after the explosion'
A. I judge somewhere around four or five months.
Q. Four or five months?
A. Yes, sir. It is within six or eight inches of where it was
then.
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Q. What?
A. ·The truck. It has :qever been any account to me. It is
burned up.
By Col. Saunders:

Speak louder.

A. The truck has never been of any use to me; it was
burned up where the, explosion took place.
By Mr. Evans:
Q. l\1r. Clements, were you present when l\1r. George Anderton came there a few days after the accident occurred
and took certain measurements and examined the conditions?
A. Yes, sir, I was there.
Q. You saw him make an examination f
A. Yes, sir.
Q. Was the truck in the same condition that it 'vas immediately after the explosion?
A. Yes, sir. There had never been anything taken from
it or removed, or anything, to my knowledge.
Q. l\1r. Clements, the truck had a seat on it, did
page 202 ~ it not 7
·
A. Yes, sir.
Q. What supported the tank? Explain to the jury what
supported the tank-what sort of frame!
A. We had a fiat body on the truck. The tank is round,
like a barrel, and the tank was rolled on there, and these
pipes rested on one side, and there were chocks put on the
other side of the tank to keep it from rolling. "
Q. That frame being in that condition, how close did the
end of the tank come to the back of the seat 1
A. Did the end of the tank come- to the back of the seatY
Q. Yes.
A. As near as I can recall, I would say two and a half or
three feet. From the seatf
·
Q. Yes.
A. Not more than two feet.
Q. That was due to the construction of the frame that was
holding the tank?
A. Yes, sir.
.
Q. Mr. Clements, what was the condition of the end of the
tank next to the engine ·of the truck?
A. It was blown about three-fourths out and setting like
my hand is, the end of the tank, and this end of the tank
had been blown around about three-quarters or
page 203 ~ more of the-I don't know how to express it. ·
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Q. Of the circumference 1
A. Around from the end of the tank.
Q,. Then the other one-fourth or one-third, or whatever
it may be, the rivets heldMr. Gay: Don't lead the ·witness.
Mr. Evans: All right, sir.
By Mr. Evans:
Q. Was the opening in that end of the tank next to the
house, or rather to the right side of the truck'
A. It was on the right side of the truck and next to the
house.
.

Mr. Evans: Do you object to my referring to that diagTam
and nothing else¥
Mr. Gay: No.
~{r. Evans :
Q. Air. Clements, stand here so the jury can see.
A. I can't see much, either.
Q. What I "ranted to ask you is if that represents the tank
and this represents the front of the truck? Is that the character of blow-out?
A. I can't see it well enough.
Q. That represents tl1e front end of the car; I understand
the end was blown out in that condition?
A. Yes, sir.
Q. Come right here, please. This is the front
page 204 ~ end, or the end next to the front end of the carY
A. Yes, sir.

By

This is the end of the tank; my house is on this side, and
when this end was blown out, it blew out in that direction,
leaving all the gasoline towards my house and the way it
opened.
By the Jury:
Q. Was it the front end 1
A. This is the front end next to the engine (illustrating);
here would be the seat over here; this was blown around ·almo~t across here. This opening was big enough for me to
go 111.
Q. And the tank was blown up?
A. The end of the tank was turned that way, and all that
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was in there was blown this way (indicating). This end
kept the gasoline from befng thrown in that direction.

her~

By Mr. Evans:
Q. ~Ir. Clements, I understood you to say that that tank
·was in front of your house; how 'vas it facing with reference
to the points of the compass f The engine was
page 205 ~ headed in which dire~tion f
A. It was headed in this direction (indicating).
·: Q. The point of the compass f
A . .About northwest.
Q. State to the jury whether those pipes were extending
towards your house or away from it f
A. Extending towards my house. Now, let me tell you a
little further: The pipes extending in the direction of my
house, but the tank was a little beyond the house. To come
down an exact course from the tank to the house would be
almost due east .
. Q. But it was in front of your house?
.A. Yes, sir; to come down to the course, it would be east.
Q. You state to the jury that some of the pi pes were open
and not stopped. Represent, if you can on that diagram,
which were the ones open·?
.A. This is supposed to be the house. I had not been close
enough to see. ~fter I went there to examine, the two outside ones were open and the middle one that had the valve
in it, they told me was closed up, but I don't know.
Q. What became of the rear end of it'f Show on the diagram.
A. This rear end was blown about fifteen or eighteen feet
from the end of the tank.
Q. In which direction f
A. In a southerly direction.
page 206

~

1\Ir. Evans: I do not recall whether 1\Ir. Clemments stated when the tank was brought there.
l'vir. Gay: Yes, Tuesday.
1vir. Evans: And blew out on Saturday.

By Mr. Evans:
Q. What day of the month was it?
A. It was in October. To recall the date I don't know exactly, tu save my life.
Q. What year?
. A. Last year.
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Q. Last October 7
A. Yes, sir, 1928.
Q. ~ir. Clements, after you heard the explosion-you said ·'
you were in your shop; how far is that from the house?
A. I suppose 250 or 300 yards.
Q. You stated this morning that w.hen you heard the explosion you went immediately to your home 7
A. As quick as I could .get there.·
Q. Please state what you saw when you arrived?
A. I saw my son laying in the yard burning up, and this
young man Davis with his. head crushed in, and he was burning, and his brother badly burned. He ha.d put himself out.
All the fire had been put out on my son when I got there.
Q. What did you do then with reference to the matter?
A. What did I do?
Q. What assistance did you give Y
A. I gave. all I could. We got doctors as quick
page 207 ~ as possible, and I made arrangement to .get him
into the Memorial Hospital. ·

1Ir. Gay: He cannot say 'vhat he did with reference to
his son. Re is not involved in this case.
By Mr. Evans:
Q. You say J\tir. Robert Gray Davis was burning?
A. Yes, sir.
Q. What became of him?
.li. The doctor treated him· as quick as he could and we
took him home, and then took him on to St. Elizabeth's Hospital that night.
Q. J\fr. Clements, what sort of temperature or day was it?
A. A very warm day. I do not reckon there is much difference between today and that day.
Q. State whether today is very hot, or not?
A. I would think it is right warm.
CROSS EXAJ\1INATION.

By ~fr. Gay:
Q. J\fr. Clements, you say your son ·Leonard drove the
truck up in there and left it in your yard with this tank on

it?

A: Yes, sir, with the understanding that it wasQ. (Interposing) Just a moment, please.

J\fr. Bazile: Let him complete his answer.
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Witness: With the understanding that it ·was to be moved
on a faster truck, with the understanding from
page· 308 ~ Mr. Callis that it was to be moved the next morning to Port Richmond.
By Mr. Gay:
Q. On a faster truck f
A. On a truck that could make twice as many miles au
h.o.ur as the one he had.
Q. Who was going to furnish the truck Y
A. I. I had one in Richmond that day and he had the
other down here at this tank.
Q. You were engaged then, with the assistance of your son,
in the general hauling business, were you?
A. I haul my own produce and he done hauling for other
people.
Q. Whenev~r yon could get outside ·employment to haul
anything, you took it Y
A. Yes, sir. .
Q. Did you haul material from the steamboat wharf!
A. Yes, sir.
Q. From the depot Y
A. Yes, sir.
Q. In other words, you did a general hauling business whenever you could get work to do Y
A. Yes, sir.
Q. This truck was standing there with its front end up under a tree, wasn't it Y
A. Yes, sir.
Q. You say you had not passed within twenty
page 209 ~ yards of itY
A. Not closer than twenty yards since it had
been put out under that tree.
Q. What do you mean .by that statement-that you just
hadn't occasion to pass closer f
A. I went my usual path or road out, and this was back
where we kept the truck under the tree, and it was exposed
to the sun, and I didn't have occasion to go there.
Q. Did Leonard turn over to you the money that he would
get for battling?
A. A portion of it, yes, sir.
Q. How did you divide .the earnings between you?
A. How did we divide the money?
Q. Yes, please?
A. He 'vas my child, and, like everybody else's child, when
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he needed any money I didn't demand a certain amount of
him, but he always come and gave me about onepage 210} third or maybe half.
Q. In other words, you let him keep two-thirds
or a halff
A. He kept all of it at that time that he needed. I never
made any positive demand that he should.pay me a certain
amount of hire for either truck or both.
,Q. You allowed him to use them and get what revenue
he could 1
A. He always come and gave me a third or more that he
made from it, and I didn't have to ask him for it, either.
Q. Did your son engage in any other occupation except to
carry on this hauling business?
A. Except working for the State through the summer in
building the tar road from here to Richmond.
Q. He was doing the trucking business then, wasn't he 1
A. Yes, sir.
.
Q. You say your son told Mr. Callis that he wanted the
tank removed the next day; were you present when he told
him that¥
A. I told him.
Q. Why did you tell him thatf
A. Do you mean tell him on Thursday 7
Q.. I am not concerned "rith the day. You say you told
him that he had to remove that tank by the next day~
A. This had been the second time that there had been an
appointment made to carry this thing to Port Richmond. At
first it was to be carried there Wednesday morning, and it
was brought to my house on Tuesday night to be
pag·e 211 ~ moved on a faster truck to go there Wednesday.
On Wednesday l.lr. Bennett came to my l1ouse
and informed him of the fact that it could not be removed
at that time. ~{y son said "I will not help you to move it
until Thursday, because I am going to Richmond to the
Fair".
·
·
Q. He went to the Fair, didn't he f
A. Yes, sir. ·Then they made another agreement that Mr.
Bennett should drive the truck to Port Richmond with the
tank, and that he come down on the bus and meet him tnere.
By Col. S'a unders :
Q. Meet him where?
A. At Port Richmond, and help put in the tank and come
back on the truck, and his mother asked me to see ~Ir. Callis
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and know positively if she must send his working clothes to
him. I went to look for 1\Ir. Callis and found he was at U rbanna, and I first come up to ~fr. Bennett, and I called him by
name and asked him if he was going to take the tank away
on Friday, as agreed upon between him and Leonard. He
said to me "They have changed the plans again, and I don't
know when we a:r:e going to move it or where we are going
to put it", and I said "\Vhere is Mr: Callis?" At that time
he walked up behind me and I said "1\ilr. Callis, you all ha.ve
my truck loaded with the Standard Oil tank, and I can't use
-it, and I tell you right now you have to remove it off my truck
and off my place''.
page 212

~

By Mr. Gay:
Q. Then you thought that the use of your truck
was being interfered with?
A. Sure; it was standing there holding the load up for the
Standard Oil Company for three or four days. Then the way
he acted, I expected him to remove it that day or the next
day, and he held it until Leonard came on Saturday and made
another arrangement with him after I ordered it from my
own land. Leonard had nothing to do with my own property or land.
Q. You said there were three of these pipes sticking out
of this tank; how many of them did you say were open and
how many were closed 1
A. I saw two open.
Q. You saw two· open?
A. Yes, sir.
Q. Which .two were open?
·A. As near as I can remember, the two on the outer side.
The other one I think was closed up.
Q. Y.ou don't know whether or not there 'vas a valve in the
lower end of either one of those, that closed it from the inside?
A. I know it was not in one of them and I think both of
tl1em, because we looked outside and there was only a straight
pipe screwed into the tank like you would screw in a safety
plug·, where you screwed in the back over where
page 213 ~ the funnel was to drain it.
Q. N o,v, you say the front end of the tank was
about two feet from the rear of~the seat of the truck?
· A. From the seat. I think the rear end of that tank might
·have been as much as two feet from the seat. "\Vhether I am
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accurate in that I don't know, but I am close to it. I never·
measured it. The front end of that tank-from the seat.
Q. What kind of seat did this truck have on itt
A. Just a box over the tank with a cushion on it.
Q. There was not any hood or anything that separated it
from the rear part where the tank was, was there~
A. No, sir; it 'vas all open.
.
Q. Didn't one of the Davis boys tell you that your son
· Leonard and Robert Gray Davis were sitting upon that seat
or box at the time this explosion occurred¥
Mr. Evans: I object. He has not stated which one of the
Davis boys, and unless it was Robert Gray Davis, a party to
this suit, it is hearsa.y evjdence.
The Court: Did you say which one 1
By Mr. Gay:
Q. Did Roland tell you that Y
A. I never heard my son say one word about one of those
boys sitting on the truck.
.
'
Q. You misunderstood me. I don't say that your son told
you. I asked you if Roland Davis told you?
page 214 ~ A. No, sir.
Mr. Evans: ·I object to his stating what anybody said unless it was Robert Gray.
By 1\f.r. Gay:
Q. Did Robert Gray Davis tell you that h~ and your son
'vere sitting· .up there at the time the explosion occurred 1
A. Neither one of the Davis boys had ever said anything
to me about either of these boys sitting on the truck. My
son and Erlis-Erlis, I· think, was the one that struck the
match-they were 'valking .past it.
Q. '\Viii you answer my question f Did 1\{r. Robert Gray
Davis ever tell you, or didn't he tell you that he and your son
Leonard were sitting on th~ box of the truck in the shade
smoking· when the explosion occurred 1
A. He did not; and my son never smoked in his life.
page 215

~

Q. (Mr. Evans) Please state whether or not
your boy did other work than driving trucks 1
A. At that time he did help me in the shop and on the farm
and g~neral work around the place. We worked together
on the farm and in the shop. He helped me in different ways.
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pa-ge 216 ~
ERLIS DA.VIS,
. -·
a witness on behalf of the plaintiff, being duly
sworn, t~stified as follows: ·
Examined by Mr. Evans:
Q. Mr. Davis, are you the brother of Mr. Robert Gray
DavisY
A. Yes, sir.
Q. ·The plaintiff here Y
A.. Yes, sir.
Q. The son of 1\tir. W. W. Davis f
A. Yes, sir.
Q. Please state your age?
A.. Twenty-six. .
.
Q. Where were you on the 6th of last October?
A. I was down at Mr. Hill Clements', gathering fodder in
the afternoon.
Q. Please state to the jury who was with you helping you
·to gather the foddert
A. Roland Davis, Henley Davis, Robert Gray Davis, Leonard Clements and I.
· Q. Please state to the jury what happened while you· were
there 1 Start from the time you got there until the accident
occurred?
A. When we went to Mr. Clements' after dinner to g~t up
fodder, it was on Saturday afternoon. We went to Mr. Clem- _
ents'. We left the house at the Back of the barn and left
the team; we tied them and went from behind the barn on
around the house, and we finished the fodder,
page 217 ~ three loads, what we could get up that evening,
and when we fi·nished 'vhat we thought we could
finish up that afternoon, we finished, aud had come through
Mr. Clements' yard where the gasoline tank 'vas standing.
Q. All five of you walking' ·
A. All five walking together.
Q. Tell which were ahead and which behind and what happened?
A. A.s well as I can remember, Robert Gray and Henley
were ahead; Leonard and I were next ; Roland 'vas behind.
Q. Go ahead?
A. As we were passing the gasoline tank, one of the boys,
I don't know which one, said that he wanted some water.
The other boys were smoking. I said "You all are smoking,
and I reckon I had as well smoke before we get to the-fodder,
·to keep from catching the fodder afire". We were coming
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up the hill, and when we got there they said to let's get
some water, and Leonard said the water ain't fit to drink,
and when I struck the match the tank exploded.
Q. How far were you from the tank~
A. I don't know. I was not paying any attention to how
far, but I judge somewhere from four to six -feet from the
tank.
Q. "\Vhat happened when you lit the match t Did you light
your pipe~
A. No, sir.
Q. Just tell the jury why?
page 218 ~ A. Because, when I struck the match, the thing
exploded, and I have never seen the pipe since.
By the Court:
Q. Did you get it to your mouth 1
A. It blew it out of my mouth; I had the stem in my mouth.
By Mr. Evans:
Q. I want to ask you if that represents something like
the kind of tank it was (exhibiting diagr_am)?
A. Yes, sir, as far as I can remember. I never -took no
special notice of the tank, because I wasn't paying .any attention to it.
,
Q. Did you see any pipes T
A. Yes, sir; when it exploded I saw the blaze come ·from
the pipes towards me.
Q. Did you see the ends blo~w out, or not T
A. No, sir, I didn, 't.
Q. You. saw the blaze coming fr.om the pipes towards you 1
A. Yes, sir.
Q. In moving across the yard, you were coming from the
east side of the yard towards the west, were you 1
A. Yes, sir.
Q. How was the tank and truck facing-the truck facing?
A. The truck was facing the west.
Q. That is the front part of the truck was towards the
'vest?
A. Yes, sir.
·page 219 ~ Q. You all we1·e walking sort of north of the
tank?
A. Yes, sir, between the house and the truck.
Q. Were the pipes extending on the side yo1;1 were walking?
A. Yes, sir.
Q. Now, Mr. Davis, will you please state, as near as you
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·where your brother Robert Gray was 'vhen you undertook to light your pipe¥
A. I don't know positively, bnt he and I-Ienley wore wnlk:i> ing ahead of us. How close he w1ts to the truck I don't know,
but he was, I reckon, three or four feet ahead or ron walking
along, and I was not looking at him at the tirne, nnd when I
struck the match I reached down and struek the 1natch ·to
light the pipe and was not noticing nnd had no idea anything
was going to happen.
Q. Did you get burned Y
A. Yes, sir.
Q. How did it happen?
A. The fire and the gas blew on me out of those pipes.
Q. Did it burn you much t
A. Yes, sir, it burned me.
.Q. How much 7
Mr. Gay: We object. That is not material.
Mr. }Uvans : I think we have the right to show
of him was struck.
· 1\tlr. Gay: I have no objection to that.

whi~h

side

page 220 ~ By Mr. Evans:
Q. On which side were you struckf
A. On the left side.
'
Q. ·That is the left side as you were going across the yard f
A. Yes, sir.
Q. What did you do when you saw the fire coming out of
the pipe and you caught fire1
·
A. I laid down on the ground to put the fire out.
Q. Laid down· on your arm'
A. Yes, sir.
Q. Then what did· you do?
A. After I got the fire out on me, I tried to find out who
else was hurt besides me.
Q. Tell the jury what you found and what you did~
A. When I got up and looked around, I saw Fienley had
Robert Gray coming away from the truck.
Q. How?
A. He had him up under his arm dragging him away from
the truck.
Q. Was Robert Gray on fire¥
A. Robert Gray was on fire .
.Q. Tell the jury 'vhat you did?
.
A. Then we put the fire out, and by that time there was
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a whole lot of people had gathered there, and we sent for
the doctor, and he got there as soon as he could, and the
doctor did all he could for him, and he was the
page 221} same as some one dead, and we thought he was
dead.
Q. Could you say, of your own knowledge, wh~ther Robert
Gray was actually on the truck?
A. When I saw him Henley had him in his arm.
Q. I mean before the :fire?
A. No, sir, he was not on the truck.
Q. Do you know whethe~ .Robert Gray and Henley, or
either of them, was smoking?
A. Henley was smoking, but I don't think .Robert Gray
'vas. I will not say positively, but I don't think he was. I
. know Roland was.
Q. When the explosion took place, was there any smoke
around there?
.l\.. Afterwards.
Q. When the explosion went off?
A. When I looked up I couldn't see nothing but smoke.
It was the same as a cloud from the tank.
Q. Did the smoke come up just as soon as the explosion
took placef
A. Yes, sir.
Q. What happened to ]\ifr. Clements? You say he was
by your side 1
A. When I fell down on the ground I looked up and I saw
him running away from me afire, and that is the l.ast I saw of
him. I didn't any more until they carried him in the house.
Q. You stated other people got there immedipage 222 ~ ately?
.
A. Yes, sir.
Q. IIad you examined that tank, or did you know anything about it, before this occurred?
·A. No, sir. I didn't hardly know· it was there. I only seen
it, I happened to see it when I went in with the wagon to get
the fodder that evening.
Q. So you didn't know that there was any gasoline in the
tank, or dicln 't know beforehand 1
A. No, sir.
Q. !\fr. Davis, what were you doing on the place that day?
Getting up fodder for who?
A. For my father.
Q. ·\Vhat right did you have to get fodder on l\fr. Clements'
place?
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Because my father rented the farm.

Q. Had you ever been there to work in the fodder before

that day?
.A. lf o, sir; that was the first day there.
page 223

~

ROLAND DAVIS,
a witness on behalf of the plaintiff, being duly
,sworn, testified as follows:
Examined by ~Ir. Evans :
Q. Is your name Roland Davis f
A. Yes, sir.
Q. How old are you, Mr. DavisY
A. Twenty-five years old.
Q. Are you a son of Mr. "\V. vV. Davis· ru1d a brother of
Robert Gray Davis?
A. Yes, sir.
Q. Were you at Mr. R. H. Clements' last October 6th when
the tank blew up which hurt your brother 1
A. Yes, sir, I was there.
Q. Please tell the jury exactly what yon were doing there
and how it happened?
A. We were up there getting up fodder. vV e drove the
wagon with two horses to the barn and pulled the fodder.
We come up the road from the sand pit. I was smoking and
Henley was smoking.
Q. Where were you going from the sand pit¥
A. Back to the wagon to get fodder.
Q. Go ahead. You were crossing the yard, were you Y
A. Yes, sir; we went on the righthand side of the tank or
truck~

Q. Go ahead and tell how you were walking?
A. We were walking right straight, and I was
page 224 ~ behind them all. We were steady walking and
·
never stopped when the match was stn1ck and
the tank exploded.
Q. Who was ahead 7
.
A. From what I can remember, Robert Gray was ahead,
and Henley next to him, and Leonard next to him, and Erlis
next to him and I was behind.
Q. Tell the jury what happened? Who struck the match?
A. Erlis struck the match, and it exploded, and J ran over
him, and when I turned around and looked Erlis was rolling
on the ground putting the fire out, and Leonard was running
next to the front door with the blaze on his back from his
head to his feet.
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Q. Where was Robert Gray and Henley?
A. I put Erlis out and went to work on Leonard, and after
I got them put out Mrs. Clements and ~laude ran out to help
me, and when I got Leonard put out I ran to see where Robert Gray was, and Leonard had Robert Gray ten or fifteen
feet from where the tank exploded, with his pocket handkerchief wiping his head. As soon as Mr. Coffee got there, he
said that we had better take him over further, that the little
tank mig·ht explode.
Q. Can you tell about where ~obert Gray was at the time
of the explosion 1
A. He was somewhere about the rightha.nd fender-.,..-along
by the righthand· fender of the truck.
Q. Which fender?
page 225 ~ A. The right fender.
Q. I know, .but which one!
A. The front fender.
Q. Could you tell how far he was from the fender or from
the tank that was on the truck?
A. He was, I reckon, maybe a yard and a half or two
yards from the tank, and he was in closer distance than that
to the fender. I couldn't state the inches nor the feet either.
Note: At this point the testimony of this witness is suspended to accommodate Mr. Anderton, who is sick. After
Mr. Anderton testified, the witness Roland Davis resumed the
stand, and testified as follows:

Q. (By 1\fr. Evans) ~Ir. Davis, please state when did you
first know that tha.t tank was there in the yard?
A. That evening when we went up there.
Q. Had you ever seen it there before?
A. No, sir.
Q. Did you make an examination of it?
A. No, sir.
Q. Did you know what was in it or what was not in it Y
A. No, sir.
CROSS EXA.:l\ifiNATION.
By Mr. Gay:

Q. Leonard Clements had told you the tank
was there?
A. No, sir.
Q.. What time of day did it happen f

page 226

~
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A. About three

o'clock~

Q. Three o'clock in the afternoon¥
A. Yes, sir.
Q. You say you and Henley were smoking?
A. When we were going up the hill.
Q. I mean Roland and Henley 1
A. Roland and Henley were smoking· when we went up· the
hill, and I had finished and put the pipe in my pocket, and
I have got the same pipe today.
Q. Did you see what happened to your brother Robert
Gray when the explosion occurred f
A. No, sir.
Q. You did not see 7
A. No, sir, I didn't see.
Q. It is alleged in the declaration in this case that, as the
result of the explosion, he was knocked against the truck on
which the tank was, causing his skull to be fractured and so
.forth; do you think that is trueY
A. I don't know. I couldn't tell you what struck hfm. I
don't know what struck him, but I know that he was laying on
.:the fender-that is what my bt·other said, but I didn't see
.that. My brother.had him in his lap.
Q. VVhat brother said that?
A. Leonard.
page 227 ~
Q. That Robert Gray was laying· on the fender of the truck?
A. Yes, sir, knocked unconscious.

..
GEORGE T. ANDERTON,
a witness on behalf of the plaintiff, being duly sworn, testified
as follows:
·
Examined by lVIr. Evans:
Q. VVhat is your position Y
A. Superintendent of schools of 1_\,Iatt.hews and lV[iddlesex
Counties.
Q. ?\1:r. Anderton, Mr. R. H. Clements has stated that
shortly after the explosion "rhich caused the ac.cident down
here at his home last October 6th, a few days after that you
came down there and made an examination of the tank on the
truck and the general conditions surrounding it; is that true?
· A. Yes, .sir.
·
Q. VVill you pleaselVIr. Gay: (Interposing) I do not object to filing the exhibit, as drawn, but all these comments I object to.

----------

---

-----
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By J\tir. Evans :
Q. Please state if you made that drawing?
A. Yes, sir, I did.
Q. Will you please state to the jury what was
page 228 } the condition .of the tank at that time? · Had ·it
blown any of the ends off?
.
A~ ~fr. Evans, in discussing the matter with me sometime
after the accident,-I say sometime, it may have been two -or
three days or it may have been a week-suggested that we
go over there.
Col. Saunders: All of that is immaterial. We want you
to explain what yo11; found.
A. I found the tank on the Ford tru·ck with one end blown
completely off and laying up ·in the edge of the orchard about
sL"'\:teen and a half feet-we stepped it off. I don't know
·whether it. is sixteen and a half feet-sixteen and a half steps
from the end of the tank. The other end was practically
blown completely off-I should say two-thirds of the circumference of the other end was ripped away, and it was
left hanging on by the lower third. We found these plugs
us I indicated on the drawing. At one end of the tank there
was a four-inch hole plugged with an iron plug. At these
two points were two pipes sticking out in a horizontal direction, inclined slig·htly to the ground. That was an inch and
n. quarter pipe, and then at "D" (that is right here) wa,s a
two or two and a quarter inch galvanized pipe, capped with
an iron cap. Pipe "C" (that is this one right here) extended
through the tank to a distance of four and a half inches from
the bottom. The lower end was slotted in the side-that is,
the little sections were eut up in there as if a strainer had
been intended to fit over it. The grass around
page 229 } the truck and under the truck at both ends of the
tank had been burned practically entirely off the
ground, I should say for a space of six by nine, is the exact
. dirnensiou that we put on here when we measured it that
day-six by nine feet. There is a similar place to that which
-had been burned off a.t the other end of the tank.
By Mr. Evans:
Q. As I understand, the pipes indicated by "B" and "C"
were not capped?
A. I don't say on here whether it was, or not. I believe I
put a note on the back. That is right, pipes "B" and "C"
·were both broken.
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CROSS EXAMINATION.

By Mr. Gay:_
Q. The little round circle that you have described on thh
diagram. as "A" was simply a cap surface on the tank Y
A. I don't know how these tanks are made, I don't know
what it was there for. It appeared to be just a hole in the
tank with threads cut in it.
Q. It had a cap on it; it 'vas not closed up Y
A. I think I made a note on there that it was Closed up.
I made those notes because I did not want to trust my memory this far, and you will find them correct.
Q. How was the tank secured up on the tnwk 1
page 230 ~ A. It appeared to have cllocks on the two sides
to keep it from rolling off. Beyond that I do Ih1t
recall anything to keep it from rolling off.
Q. Chocks were on both sides Y
A. Yes, sir; my re·collection is that they were two Ly four
or four by four timbers.
·
RE-DIRECT EXAMINATION.

By 1\Ir. Evans:
Q. Did you state to the jury how far those two uncapped
pipes extended out from the tank?
A. I think I told them two and a half feet-about two and
a half feet.
By Mr. Gay:
Q. You are simply describing the condition yon found
there some week or more after the accident Y
A. Yes.
·
Q. Whenever it was you went there?
A. I don't recall whether a week or ten days. It was not
the day of the accident, but I should say sometime the following week.
page 231 ~

Note: The following diagram is a copy of the
one heretofore ~eferred to, and filed by the witness, George T. Anderson during his direct testimony:
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page 232 }

HENLEY DAVIS,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:

Examined by ~Ir. Evans:
Q. How old are you, Mr. Davis 1
A. Twenty-three.
Q. Are you the son of :rvrr. W. W. Davis?
A. Yes, sir.
Q. And a brother of Robert Gray Davis, the plaintiff?
A. Yes, sir.
Q. Please state if you were at Mr. R. H. Clemeut~' la~t
October 6th, at the time of the explosion of a gasoline tank?
4-. Yes, sit.
Q. Please state to the jury how you happened to he there
and what happened?
A. We were hauling np fodder, and ctlt'ried the wagon to
the barn, and carried all the fodder to the back of tlie liorlse,
and went to get the wagon to load it, and come by the tunk,
and my brother struck a match to light his pipe.
Q. Which brother Y
A. Erlis.
Q. vVho was with you as you all were erossiu~ the yard 1
A. My three brothers and Leonard Clements.
Q. Please state how you all were coming across the yard
with reference to Whb was ahead and who wns behind~
A. Robert Gray and myself were ahead and the
page 233 ~ other thtee were behind. Robert Gray and myself were side by side, ttnd I don't know exactly
how the others were, b11t I know that they wet e behind us.
Q. Please state to the jury where you were when the explosion took place 1
.
A. I was right beside Robert Gray. He was next to the
truck, and I was next to him.
Q. Pleas~ state. with. reference !o. tho truck whereabouts?
.A. We were gontg tight alongstde of the truck. He and
myself were next to the front part, and the other three were
behind.
Q. l\1:r. Davis, please tell the jury what you mean by next
to the front part 1 What part of the truck was your brother
nearest 1
A. Robert Gray, do you mean?
Q. Yes.
A. lte was along about the front fender.
Q~ Which fender?
4
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A. The front one.
Q. I mean the right or left?
A. The right one.
Q. Can you tell the jury approximately, or as near as you
can, about how fa~ your brother was from the fender and
the hood of the truck¥
A. I reckon he was a yard or two, or maybe three yards.
I don't know exaetly. I couldn't swear to that.
page 234 ~ Q. Ifow far was he in front of or away from
the tank itself¥
A. I reckon-the tank was behind the driver seat, and he
was up next to the fender. It would be three or four yards,
I guess.
Q. Tell the jury what happened to Robert Gray wlien the
c~plosion took place?
·
A. When the explosion took place, it scared me, and I riHt
eff a little ways, and when I turned around I saw Leonard
Cle.ments come running- with fire on his back, vnd .I overtook
him and got. him to slow down, and I went to see Hobert
Gray.
·
Q. Where was he¥
A. Across the fender with his head next to the hood and
his feet on the ground.
Q. Laying on the fender, do you mean?
A. Yes, sir, across the fender.
Q. What was his condition¥ Did he know what he was
doing?
·A. No, sir. He was bleeding all over at the nose and mouth
and ears, and his clothes were on fire.
Q. How did he get off the fender t
A. I took him off.
Q. Who put the fire out?
A.. I put the fire out, too.
Q. Did you catch fire?
A. No, sir.
page 235 ~ Q. Do you know what struck Robert Gray?
A. No, sir, I don't. ·
Q. You said he was knocked unconscious; do you know
when he. regained consciousness~
A. He regained consciousness in the hospital sometime.
Q. You don't know of your own kno,•lledge Y
A. No, sir.
Q. He didn't that day?
A. No, sir~e had not when he got to the hospital the last
I seen of hiin.
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Q. Who went with you to the hospital?
A. My father and mother and Mr. Carter and Dr. Hoskins
and Mrs. Tunney.
Q. When did you first see that tank in Mr. Clements' yard?
A. That evening when I went there with the wagon.
Q. Had yo1:1 been there to see it sitting there before Y
A. No, sir.
·
Q. In other words, you had not .been to Mr. Clements between the time the tank was put there and that evening!
A. No, sir.
· ·
Q. Do you know whether or not it had gasoline in it?
A. No, sir.
Q. Can you state at the time of the explosion when Robert Gray Davis was hurt, were you and your brother ~tand
ing near the tank, or had you stopped temporarily, or were
you 'valking 7
page 236 } A ... We were walking, I think.

CROSS EXA:A1INATION.

By lVIr. Gay:
Q. You say you think you were walking 1
A. Yes. sir. If we had stopped. 've had just been stopped.
"\Ve had not been there a minute.
Q. Yon sa.y Erlis struck the match?
A. Yes, sir.
Q. Which ones of you were smoking then as you came by ·
the truckY
A. I was smoking, and Roland was smoking, I think.
Q. Wasn't Robert Gray smoking?
,
.A. I don't know,· sir. I don't think so, though. I am not
sure.
Q. You ·were in the extreme rear of the. crowd, 'vere you?
A. No, sir; I "\vas in front.
·Q. You were in front beside Robert GrayY
A. Yes, sir, we were side and side. He might have gotten
there a little ahead, but I don't kno,v. I know I was right
beside him.
page 237 }

BARTON PALMER,
a witness on behalf of the plaintiff, being duly
1sworn, testified as follows:
Examined by 1vir. Evans :
Q. Mr. Palmer, please state where you live?
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A. I live at Christ Church, Virginia.
Q. What is your occupation f
A. I am senior master of Christ Church school.
Q. Mr. Palmer, did you ever study chetnistry1
A. Yes, sir, I studied chent.istry practically four years at
the University of Virginia, a.nd hold degr~e of Baehelor of
Scie~ce of chemistry, 1911.
· Q. From the University of Vitginia 7
A. Yes, sir.
Q. Do you kno'v whether or not g-asoline, or the vapors
therefrom, are combustible or dangerous 1
A. The vapors of gasoline mixed with air are dangerous.
Q. Will you please state whether or not a gasoline tank
empty or with a small amount of gasoline in it, with two pipes
extending thereftom, un~apped, would be a dangero1.1s instrumentality ?
A. Under normal atmospheric conditions, yes, sir.
Q. It would be?
A. It would be.
Q. Explain, please, why it would be?
A. Gasoline at a normal temperature is normally a liquid;
as the temperature rises,. so~e of that liquid
page 238 ~ passes into a gaseous condition. The hotter the
day the more gas will come off. It is arialagous
to heating water-the hotter the fire the :more vapor arises;
so, in the case of gasoline, the hotter the temperature the more
vapor normally arises from the s11r£uce. If the tank is uncapped and contains any liquid gasoline at all that will insttrc
the fact that the space above the liquid in the tank will be
thoroug-hly saturated with the vapor o£ gasoline. The colder
the tampera.ture normally the less chance there is of air being
saturated. Under normal atmospheric conditions I 'vot1ld
state that the vapor, or the spaea above the gasoline in a tank,
is saturated at aU normal tempertttures-temperatures of the
normal atmosphere.
Q. Would yon state the vapors would or would not escape
through the open pipes of a gasoline tank?
A. Yes, they would escape. There is a continued pressure
created by the vapor coming off, and naturally pushes out
any gas above it, and i! that is not capped the vapor continues
to escape,· and the same cCJnditlon obtains as at the spout of
a teakettle. Although a kettle may not be boitiilg, the vapot
is continually passing out of the spout.
Q. \Vill you state whether the vnpor, as it does .escape or
pass out of the pipe, would be dangerous if it came h1 contact
with a spark or fire~
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A. I would say it would be more dangerous normally; by
that I meau it is more liable to ignite than the vapor in the
tank itself, because the. mixture of the air, or the
page 239 ~ element of the air "ith the vapor escaping, is in
a more exact proportion. If you have the proper
amount of oxygen and the proper amount of gasoline vapor
and ignition is applied, you have the exact condition for complete combustion, and in this case there would be an explosion
because rapid combustion is an explosion. In the top of the
, tank there may arise the question whether there is any air in
there at all. If the gas has been drawn off, it naturally sucks
in air to take its place, but the proportion is not the same.
Q. Will you please sta.te whether or not the vapor thus
escaping which might come in contact with fire a short distance from the end of the pipe would cause the fire to go back
into the tank and cause a combustion?
·A. If it fired at all, it would fire back into the tank itself.
Q. If the stream was coming out, it would flow back and
cause an explosion f
.
A. Yes. I stated the other day the condition of an oil well.
Instead of the drill hitting the pocket of oil, it hits natural
gas which has gasoline in it in the upper part of the cavity,
and if the drill struck it as the gas is coming out, first the
gas itself catches fire from the spark around the mouth of
the well or some other condition. That fire is so rapid and
under such terrific pressure the flame cannot fire back in tho
well, but the flame burns up in the air. Another condition is
you find the air present in the cavity in the
page 240 ~ ground; the minute it comes in contact with it the
pressure is so great from the escaping gas the
flame cannot fire back. I would not say that that condition
existed in the normal gasoline tank with the vent left open.
Q. Would it be possible for you to say what distance from
the ~nd of the pipe through which the vapors were escaping
fire ignited might run back into the tank-how far from the
end of the tank f
A. No, sir. There are too many factors controlling it. The
atmospheric condition and the wind direction, and whether
the vapor mixing with the air is sufficient to burn. Those
factors would have to be taken into consideration.
Q. What would you state to the jury would be a favorable
condition 1
A. What do you mean~
Q. For that fire to run back the furthest-for the vapor
to spread and the fire to run back into the pipe the furthest
distance?
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· A. I would not put any physical element in the distance at
all.
Q. What would be the favorable conditions that would make
it ignite?
A. A thoroughly saturated vapor between the point of
ignition· and the vent in the pipe.
Q. That would depend somew4at upon atmospheric conditions?
A. Yes.
page 241 ~ Q. '\Vha t are the atmospheric conditions which
would be favorable-heat or cold?
A. The hotter the day the more g-as is being- liberated from
the surface of the tank, and naturally from the vent in the
tank. If that is released into the wind, the wind naturally
blows it back from the opening. If it is ·with t4e wind, of
course it will carry it further, and the greater the wind the
greater it 'viii carry. The greater the wind the more dissi·
pated the vapor would be.
CROSS EXAM:INATION.

By Mr. Gay:
.
Q. Doctor, I understood you to say that the leaving open
of these pipes permitted these vapors to escape and if bronght
in contact with fire, then an explosion would occur?
A. Yes, provided the atmosphere surrounding the ignition
was saturated enough 'vith gasoline vapor.
Q. In other words, you have to have both favorable conditions outside of the vent, such as atmospheric and the other
you have described, as well as the element of .fire, in order to
. produce an explosion T
A. Yes.
Q. If those vents had been capped up and the vapors prevented from escaping from the tank, there is nothing dangerous about the tank?
page 242 ~ A. Thoroughly capped?
Q. Yes.
A. You mean from fire in the neighborhood·~
Q. Yes.
A. No, unless there is an ignition of something nronnd it
which creates the pressure in the tank to blow the bung out,
but if it remained sealed I would say there is no dement of
danger there.
Q. In the ordinary .gasoline storage tank suc.h as you have
.heatd descri~ed in this case, if the vent pipes are securely

-
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plugged up, there is no danger of it being brought in contact
with fire~
A. You mean by the striking of a match?
Q. Yes.
A. No, sir.
· RE-DIRECT

EXA~IINATION.

By Mr. Evans:
Q. What would you say would be the difference betweenthe escaping of vapors from the tank if it had been filled with
gasoline and were emptyA. (Interposing) Do you mean no liquid gasoline in it Y .
Q. (Continuing) -and when there was an amount of liquid
gasoline 1 I understand the vapors escape in both ·instances 1
. A. No, sir, I would not say vapors would escape
page 243 ~ under both instances. Suppose you have no liquid
gasoline in the tank; suppose the temperature
should be today fifty degrees; if the temperature drops but- •·
side to forty degrees, that gas will shrink. Instead of vapor
· com_ing out, it will sink in if the vents are open. If there
had been no liquid gas in it at fifty, and the temperature ros~
to sixty, there ''rill be some gas pushed out. If there is liquid
in it, there would be gasoline vapor escaping from the vent.
B. H. SMITH,
a witness on behalf of the plaintiff, being duly sworn, testified
as follows:
·
Examined by ~1r. Evans :
Q. ~1r. Smith, where do you live?
1\.. Christ Church School.
Q. What is your business?
A. Director of athletics there and instructor in science~
Q. Did you ever study chemistry?
A. Yes, sir, ·I studied chemistry.
Q. \Vh~reabouts did you study it? vVhat degree have you Y
A. Bachelor of Science, degree from Hampden Sidney College.
Q. Please if you know anything the combustibility of gasoline?
A. I would say gasoline is a member of a series of hydrocarbons, all of which are inflammable. The series
page 244 ~ are divided among liquids and solids. The vapor
from gasoline is a volatile liquid and the vapors
from it are inflammable.
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Q. Please state whether or not a gasoline tank, empty or
partially empty, with two pipes extending therefrom, open
and uncapped, would be a dangerous instrumentality, in your
judgment!
A. A gasoline tank empty or partly filled?
Q. Yes, with two pipes extending from it uncapped-two
pipes extending from the empty tank, or partially ~1npty
.tank?
A. From a partially empty tank it would be dang~rous, but
an empty tank, as soon as the gasoline vapors were not present, it would not be dangerous.
Q. That is what I want to know. Would there be present
ordinarily in a tank that had been filled with g·asol~n(;•, and
then empty, gasoline vaporY
.
A. If that tank were empty and allowed to stand for a
while, gasoline vapors would not remain in it for any considerable length of time.
Q. They would escape through the vacuum f
A. They would escape into the air.
·Q. If there were some gasoline in the tank, how would that
condition be affected Y
A. There would be gasoline vapor in the tank so long as
the gasoline were present.
Q. Would those vapors naturally escape through the pipes t
A. It would naturally escape through the pipes.
page 245 ~ ·Q. Would that escaping vapor cause an explosion if it should come in contact with a spark of
fire?
A. If it were in the presence of air or oxygen.
Q. It would do what!
A. You asked me if it would explode with a spark, and I
say it would if in the presence of air or oxygen.
Q. Then the escaping of the vapors from a tank partially
filled, as we have stated, would be dangerous if it came in
contact with fire, if it escaped out in the open?
A. Yes, sir. Under ordinary conditions and at not too
great distance, and those factors would have to be taken into
consideration.
Q. If that vapor, escaping from empty pipes under those
conditions, were touched with a fire, would the nrc follow the
vapor back into the tank and cause the tank to explode'
A. If the pressure from the inside were not too g·reat.
Q. Would that danger of explosion or danger of the fire
going bac.k in the tank be increased or decreased according
to the amount of gasoline in the tank f
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A. That question is hard to answer. If there were enough
gasoline vapors, and the pressure were such as not to allow
air to enter the tank, then the flame would not go in; but if
there were not enough pressure, it would certainly be the
case. If the tank was not under pressure the flames would
enter.
page 246}.

CROSS EXA!1INATION.

By 1\Ir. Gay:
Q. Mr. Smith, I understand that the danger of these gaseous
vapors arises by their escaping into the air and being· tHen
brought in contact with flame. So long as they are confined
in the tank by proper means, the vapors themselves are not
dangerous, are they?
A. No.
Q. And if a tank is securely plugged up, there is no danger
a1·ising from it by itself coming in contact with a match or
anything of that kind?
A. If securely plugged up 7
Q. Yes.
A. No, sir.
BARTON PALMER,
a witness on behalf of the plaintiff, recalled, testlfietl. as follows:
Examined by }fr. Evans:
Q. !£r. Palmer, have you got anything by which you can
tell about what the temperature was on the day of October
6th last, about three o'clock that afternoon?
A. Yes. I am United States Weather Observer, the term
is, for Christ Church, and the government pro. page 247 } vides us with a maximum and minimum temperature· by ·whieh we record the maximum and minimum temperatures the past twenty-four hours and I· keep that
record daily.
Q. Whereabouts do you keep the instrument f
A. I keep the instrument at Christ Church School.
Q. About how far is that from .Saludat
A. In an air line I would say about three miles.
Q. Please state to the jury what was the temperature that
day, the 6th of October, 1921
A. \Viii you permit me to refer to my record 1
Q. Yes.
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A. This carbon copy of the record I sent to the Weather
Observatory in Richmond, and it is for the month of October,
1928. On the 6th of October temperature normally occurs
Fahrenheit; the maximum temp.erature normally occurs
around from two to four in the afternoon. You know from
personal experience that that is the hotte$t part of the day.
CROS.S
.By

EXA~IINATION .

~Ir.

Gay:
You say the maximum that day was 781
73.
Do your records record the movement of air currents?
Yes. The direction of the air does not mean at the
time of observation. "\V e observe between five
page 248 ~ and six in the afternoon. It does not mean the
air direction at that specific hour, but the general direction through the day. The record shows on the
6th of October the .general direction of the air was from the
southwest, blowing to the northeast.
Q. Are you able to say an air current that would prevail
in that direction at Christ Church School would be moving
in a similar direction at Saluda'
A. The general condition would be the same, J\Ir. Gay.
Of course if you are ~ontiguous to a building· or in an avenue
or street, it might deflect the air from the general dir0ction
of the compass, but a southwest breeze at Christ Church
would be a southwest breeze here unless there is a thunder
storm coming up, and that would be a local direction.
Q. The trend would be the same Y
A. Yes. I have no record of a thunder storm on that day.

Q.
A.
Q.
A.

DR. I-I. F. HOS'KINS,
a witness on behalf of the plaintiff, being duly sworn, testified
as follows:
Examined by 1\fr. Evans :
Q. Dr. Hoskins, where do you live 1
A. In Saluda, Virginia.
Q. What is your profession 1
A. Medical doctor.
page 249 ~ Q. How long have you been engaged in that
work?
A. Twenty-one years.
Q. Doctor, were you called on the 6th of last October to
administer to 1\fr. R.obert Gray Davis f
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.A. Yes, sir.
Q. In the afternoon 1
A. Yes, ·sir.
-Q. Where did you :find him and what was his condition 7
A. I found him in Mr. Hill Clements' yard.
'
Q. About what hour?
A. I would say between half past two and half past three
o'clock.
Q. All right.
A. In Mr. Hill Clements' yard, fiat of his face with a great
deal of blood over the g-round and over him, and suffering
agonizing pain, with a large scar over his right eye rlJnning
into his right temple, and a good deal of surf.ace burned off
one of his arms and one of his legs and his clothes burned.
Q. What was his mental condition when you found him Y
A. It was impossible to say. He didn 'l seem to have any
mental condition at all. He was practically out of his ·senses.
Q. Please state what was the cause of the blood that was
flowing, and what part of .his body was it flowing from 1
A. Due to scalp wound between two and three inches long,
running from just over the right eye into_ the
page 250 ~ right temple.
Q. Please state what you did with him and
whv?
A. I stopped the blood and bandaged hiin up as best I
could there on the ground, and put a temporary bandage
there, and had him taken home. Do you want me to follow
that up1
Q. Yes, go ahead 1
A. After taking him home, I found he had pressure symptoms due to some brain lesion of some description, and he was
in what the doctors call a semi-comatose condition_......a semisleepy condition. If you wake him up he would go back to
sleep. I didn't have time to examine the man more carefully
because there were other people who were· hurt. It was, I
·suppose, haif an hour after I sent him down there before I
saw him again, and he was asleep so I couldn't rouse him
out of it, and that continued on until we got him to Port
Richmond, and I don't kno'v how much longer except from
report from the hospital, and it was probably eight or ten
days before he regained consciousness. We carried him to
St. Elizabeth's Hospital and got Dr. J. Shelton Horsley and
Dr. J. Shelton Horsley, Jr., to look after him. I stayed long
enough to find the nature and extent of this wo~nd. The first
thing in evidence was a fracture. of the base of his skull-

Supreme Court of Appeals of Virginia.

178

By Col. Saunders: (Interposing) .
· Q. Do you mind showing the jury what is a fracture of the
base of the skull?
. A. Taking from the teeth right around through
page 151 ~ to the top part of the head.
By Mr. Bazile:
.Q. Between the lower and the top f
A. Yes; if you take the lower jaw off, then the top is the
base. l-Ie was bleeding from his nose, ears and mouth. One
of the eyes was entirely closed from the 'vound, and he
showed a very profound pressure symptom, so much so that
it ·was f'Or sometime debated whether they would do what
is knewn as a. trepanning operation-opening the skull. That
was obviated by taldng fluid out of the spinal cord, but even
this didn't bring him to for about, I think, at least eight or
ten days before he began to know anything. He would recognize you for a little while then, and then go back again. The
other wound was a bad looking wound, but was not so dangerousQ. (Interposing) Which is that?
A. Here; it was a scalp wound. If infection had occurred,
that would have been dangerous, too, but that of itself was
superficial. The man's mental condition has never been satisfactory since. I knew him from a baby, and delivered him
when he was born.

By Mr. Evans:
Q. You say his mental condition has not been normal since 1
· A. No.
Q. Please state to the jury the nature of the other scars on
his arm and leg? Were they serious, or dangerous, or painpage 252

~

fuH

A. Very painful, but, from a dangerous standpoint, all skin wounds, unless it takes .a very great
surface of the body, as a rule are not dangerous except from
infection. This burn of itself would not have been considered
as a dangerous wound, although a very painful wound, especially during the time of dressing. He had one arm that
had burns of certainly the second and third degree-blisters
and burning the tissues off. On the calf of one of his lgs he
was burned, and burned over the buttocks, and also burned
over the back part of his thigh.
Q. I understand that was painful T

Standard Oil Co. of N. J. v. Robert Gray Davis, etc.

179

A. Very painful. Any burn that takes the surface of the
skin off is painful.
Q. Did it take the surface of the skin off1
A. Yes, in places. Off the arm maybe four or five weeks
after he was at the hospital, I dressed the arm and he had a
place a good deal larger than my hand that still had the skin
off, that had to be dressed.
Q. When did he come back home from the hospital?
A. I think he was in the hospital certainly six or eight
weeks. I don't know that.
Q. During the time that he was there, did you visit him 1
A. I did not see him but once after that, I think; I was up
there during that same week once-the first week. There were
two or three more people here burned at tha.t same time,
which kept me pretty close at home.
page 253 ~ Q. Please state, Doctor, to the jury whether or
not those injuries have left any permanent injuries or any permanent injuries inflicted 7
A. Physically I would say the man is as strong· as before,
but mentally it has left. a permanent injury. His mind is not
as alet:t as before. He is not as quick in his movements as
he used to be.
Q. Do you know whether the puncture of his spine would
cause a permanent weakening there 1
A. It would not.
Q. It would not?
A. No. We do that with meningitis. It is used as a method
of diagnosing certain diseases of the brain and nervous system, such as mening'i tis.
page 254 ~ Q. Now, Doctor, did ·you hear the explosion
that evening?
A. Yes.
Q. Where were you?
A. In my library in my shirt sleeves reading.
Mr. Gay: How is that material?
Witness: It w·as hot is the reason of my being in my shirt
sleeves.
1\fr. Gay: I am not objecting to how you were garbed but
whether you heard the explosion. It is not material.
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By Mr. Evans:
Q.. How long after you heard the explosion before you were
on th~ scene, in ~Ir. Clements' yard, would you say 1
· A. Inside of ten minutes.
Q. What was the condition with reference to fire when you
got there!
A. One of the ·first things I noticed when I drove up, there
. was a blaze about that height (indicating) at the back end of
a tank which was on an automobile, a blaze going up that
hi.gh (indicating), and there was a distinct odor of gasoline
there.
Q. Could you tell the jury what it was that you saw burning?
· A. No; it is impossible for me to tell. It was just a fire.
It burned like some form of oil of some description, and
there wasn't anything else down there but gTass. There was
no wood or anything there. ·
page 255 ~
Q. Doctor, you stated the fire was about that
high; state in feet?
· A. About two feet.
Q. The blaze was about two feet high?
A. Yes.
CROSS

EXA~IINATION.

By ~fr. Gay:
Q. I understood you to say, Doctor, tha.t l\:fr. Davis' mental
condition is not normal at this time?
A. He may be perfectly normal for a man who had that
injury, but not like he was before he was injured.
Q. I am using the word normal with respect to his prior
condition. That is the usual result of .any concussion of the
·brain, isn't it?
·
A. Not necessarily so. Some people get over it entirely,
or apparently so.
Q. That is what I am leading up. Time, in many instances,
corrects that danger?
A. It is possible it will.
Q. Isn't it probable it will?
A. I can't say.
Q. You will not. say that in time his mental condition will
not entirely clear up Y
·
A. No.
page 256 ~ Q. Then you cannot say that he is permanently
injured mentally?
A. I cannot.
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RE-DIRECT EXAMINATION.
By Mr. Evans :
Q. You will not say that it will clear up V
.A. I will not.
·
D·R. PE,RCY L. JONES,
a witness on behalf of the plaintiff, being duly sworn, testified as follows :
Examined by Mr. Evans:
Q. -Dr. Jones, were you called to see Mr. Robert Gray Davis
on the 6th of last October Y
A. Yes, sir.
Q. Doctor, what is your profession f
A. Physician.
Q. How long have you been practicingT
Mr. Gay: We admit his qualification. Go on.
By ]\fr. Evans.:
Q. Were you called to see Mr. Robert Gray Davis Y
A. Yes; sir.
page 257 ~ Q. Please state where you saw him and what
was his condition?
A. At his home; he was in bed, and we had a little consultation over him .
.Q. With who V
A. Dr. Hoskins. I found that he had some brain lesion.
and a cut over his right eye. That is all I saw. I thought
he had a fracture of the skull, and advised that he be taken
to the hospital.
Q. And Dr. ·Hoskins took him to the hospital?
A. He took him that afternoon.
Q. You did not examine his burns?
A. No, sir, I don't think I did. I think that they had all
been dressed, and he was in a semi-conscious condition.
Q. Whereabouts did you first see him Y
·
.A. 1\{r. Davis V
Q. Yes.
A. At home.
Q. You did not see him at Mr. Clements' Y
A. When we got there at Mr. Clements', the doctor asked
me to go to 1\ir. Davis' with him, and he was in bed when I
saw him.
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Q. Were you called 'to Mr. Clements'T
A. Yes, sir.
Q. What was the condition around the yard¥
page 258

~

Mr. Gay: llaven 't we been over that enough
to consider it proved that there was a fire thereT
Mr. Evans : All right, the witness is with you.
The· Court: Unless it is denied, the jury will certainly
accept it.
W. "\V. DAVIS,
a witness on behalf of the plaintiff, being duly sworn, testified
as follows:

Examined by Mr. Evans:
Q. Mr. Davis, are you the father of Robert Gray Davis?
A. Yes, sir.
Q. You are the W. Vv. Davis in whose name this suit was
brought?
A. Yes, sir.
Q. For your son T
A. Yes, sir.
Q. Mr. Davis, please state where you were on the 6th of
last October in the afternoon Y
A. I was at home the first part of the afternoon.
Q. Were you called to Mr. R. H. Clements¥
A. Yes, sir, I was sent for.
Q. Did you see your son that afternoon Y
A. Y_es, sir.
Q. What was condition¥
·page 259 ~ A. Well, in right bad condition when I got
·
there. He was laying down on the ground with
his head in his brother's lap, and Dr. Hoskins was working
on him.
Q. When you got there 7
A. Yes, sir.
Q. Did you find his condition such that you had to take him
to the hospital t
A. Yes, sir. I thought he was dying.
Q. State to the jury what hospital you took him to and how
long were you there Y
A. St. Elizabeth Hospital, and he stayed there five weeks.
Q. Please state if, during that time, your son endured any
physical suffering or pain Y
A. Yes, sir.
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Q. Tell the jury how you know that he did?
A. We could hardly keep him in the hospital a part of the
time, and when they dressed the wounds I could hardly hold
him in the bed. They had to get the doctor to give him dope
so that they could do it.
Q. How much of the time we:re you there with him Y
A. All the time that they would let me stay
page 260 ~ during visiting hours except I stayed at home four
days in four weeks.
Q. And you were in the hospital all the time that they
would let you be there T
A. Yes, sir. All the time I would stay that they would let
me to keep him quiet.

Q. !tfr. Davis, please state why your boys were
page 261 ~ on that place that afternoon¥
~Ir. Gay: There is no controversy about that. We admit
that they were sent there by the father to cut fodder.
Mr. Evans: The witness is with you.
~ir. Gay: Stand aside.
lVlr. Evans: One minute. I will ask him this question:

Q. (~Ir. Evans) Does your son Robert Gray Davis still
live with you¥
A. Yes, sir.
Q. vVill you please state to the jury whether or not his
physical or mental condition has been affected, or is different
now from what it was just before the accident¥
A. He is not as strong and ~ble as before, but still he is at
work. He is doing a man's work, but he is not as
page 262 ~ strong and able as he was before he was hurt.
He can't do much lifting, and one arm fails
him, and he can't handle as much, but still he goes around
and does work.
Q. 1\fr. Davis, when did your son get in condition so that
he could start again to work?
A. He was hurt about the 6th of October, and he didn't do
nothing until last Christmas.
Q. Mr. Davis, what would you say was the average earning capacity of your· sou when he 'vas able to work?
A. I don't know, sir. He took the place of a man working, and it cost me· two dollars a day.
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ROBERT GRAY DAVIS,
the plaintiff, recalled, testified as follows:
~Ir. Evans: If your Honor please, at this time or at some
time we would like very much for the jury to be permitted
to examine the scars on Mr. Davis, if there is no objection
to it.
The Court: I expect the ladies had rather retire from the
court room.

Note : The ladies retire.
Mr. Evans: J\.Ir. Davis, pull off your coat and let the jury
see your burns.
Mr. Gay: I am .going to object, your Honor.
page 263 ~ The Court·: .All right, your objection is overruled.
.
1\tir. Gay: I object and· except to the ruling.
Col. Saunders: State your grounds.
Mr. Evans : I would like to know if the gentleman has
any g·round for his objection. ·
.By ~Ir. Evans :
Q. Pull off your coat and roll up your shirt sleeve 1
A. (Witness does so.) Do you want me to show them all t
Q.. Yes.
A. There is the one on my arm.
Q. All right, the one on your eye; whereabouts was the one
on your eye?
.A.. There (indicating).
Note: The witness removed his trousers.
].Ir. Evans: Turn around a little bit the other way.

.A.. (Witness does so.)
Q. All right, pull them .back.
~

. E. J. SMITH,
called as a witness on behalf of the plaintiff, being duly sworn, testified as follows:
page 264

1\tir. Evans: If your Honor please, I wanted to call Mr.
Smith and one or two other wi~nesses simply for the purpose of showing the conditions around the tank at. the time
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they arrived with reference to whether or not gasoline had ·
been in the tank. If these gentlemen will admit thisJ\1:r. Gay: I said I do not -controvert that you have pro~en
by several witnesses that there was a fire in the grass. As I .
understand the rule, where three witnesses have testified to
the same thing, anything beyond that is cumulative.
The Court: Until it is denied I should say that it has been
proved.
Mr. Evans: That gasoline was burning nt the end of the
tank?
The Court : Yes.
Mr. Evans·: If they.admit the gasoline, was burning on the
ground from the· tank at that timeMr. Ga.y: We do not admit anything. You have had three
or four witnesses to testify to that.
J\1:r. Evans: If that is true, Mr. Smith can stand aside.
We rest.
The Plaintiff rests.
page 265

r

J\1:r. Ga.y :. vVe would like to call the defendant,
J\1:r. Callis.

R. A. CALLIS,
one of the defendants, being duly sworn, testified as follows:
Examined by 1\tfr. ·Gay:
Q. Will you please state your name and residence?
A. R. A. Callis; Stormont, Virginia.
Q. Now, Mr. Callis, if you will be kind enough to listen to
me and talk to the jury, I think we will get along more expeditiously. What is your occupation?
A. Well, electrician, contracting for all kinds of electrical
work, running a store and various other things.!
Q. Where do you run a store?
A. At Stormont.
Q. How long have you conducted that business?
A. About five years, I should imagine.
Q. Yon said you were engaged in the electrical contracting
business~

A.
Q.
A.
ness,
Q.

Yes, sir.
How have you been doing contract work of that kind T
Practically all.my life I have been in the electrical busiand off and on contracting.
Have you been employed from time to time by the
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Standard Oil Company to install and remoye gasoline storage
- tankstA. Yes, sir.
page 266 ~ Q. Under what sort of arrangement as to compensation or as to how you were to do the work 1
A. Well, I was to get a dollar an hour and all material they
were to pay for, and I sent them a bill and it was paid. Just
as Mr. Fox said the other day, I will admit.
Q. Did you hear Mr. Fox's testimony 1
A. Yes, sir.
Mr. :Sazile: The other issue was not before this jury.
Witness: This morning.
By Mr. Gay:
Q. Did you hear him testify this morning f
A. No. It was yesterday.
Q. That 'v.as in t.he other matter. You will have to state
that yourself. How were you paid for the work you would
do?
A. Well, I was to get ·a dollar an hour for my time, and
if I hired anybody else I 'vas to pay them any amount that
I wished to, and I would have to get a signed statement from
them showing that they recejved that from me.
Q. Was there any limit in the amount that you c.ould pay
a helper an hour¥
.
A. I never paid any more than fifty cents an hour. I never
paid more than fifty cents an hour, but I have never gotten
an allowance to that effect. I paid them what I thought was
a just t:hing. I don't remember it.
Q. Did yon have to have usually draying work clone in connection with this installation?
page 267 ~ A. Yes, sir.
Mr. Evans: I think my friend is leading the witness. He
was very much opposed to my doing it this mon1ing. I think
he had better ask the conditions.
~Ir. Gay: I have listened to it so long I may have fallen
into a bad· habit.

Q. (~Ir. Gay) How did you transport these tanks· that you
were to install or remove T
.A. Well, when I got an order that I had this tank to move,
I would immediately see Mr. Clements or send ~Ir. Bennett,
and, as a rule. T sent Mr. Bennett, because I was busy at the
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store; I would send ~Ir. Bennett to Mr. Clements, and tell him
I had a tank to remove from a certain point to a certain point,
and ask how much would he charge, and he would say five dollars or ten dollars, depending on the distance, and I would say .
''All right, go ahead''. On some oocasions when I had an instalaltion that was a good distance a'vay, and a tank to carry and
one to bring back, I would tell him "I have a job that will
take some little time, and I want you with me becaus~ I have
this tank to haul there and another to bring back, and I will
give you a dollar an hour for the truck while in transit· ~.nd
pay you twenty-five cents an hour while waiting and to do
little things about helping", and I would help him load the
tru~k.
·
Q. What business was Mr. Clements in 1
A. I consider the ·truck hauling business. He
·page 268 ~ also hauled some times for me in the store.
Q. Did he haul for other people?
A. I think so.
Q. How long, 1\Ir. Callis, have you been periodically installing or removing tanks for the Standard Oil Company1
A. I presume two and a half or three years or somewhere
along there.
Q. How many tanks would you say you ·have installed, and
approximately how many have you removed in that period?
A. I would say a couple of hundred or more.
Q. Have you ever bad any injurious results from any of
the work you have done-any accidental consequences 1
A.. No, sir.
Q. When you were to remove one of these tanks for the
company, were you directed as tol\Ir. Evans: (Interposing) If your Honor please, I object.
I-Iere he asked if he was directed to do a certain thing. I .
submit the proper question is 'vhat were his directions.
l\Ir. Gay: I was about to ask him that.

Q. (lvir. Gay) Were you instructed by the Standard Oil
Company in any way as to how this was to be done?
A. No, sir.
Q. Did you have any instructions as to how the tanks were ·
to be handled 7
page 269 ~

1\:fr. Evans: The witness stated he did not have
any instruction, and yet Mr. Gay comes and asks
him if he was not instructed a certain thing, the way that he

188

Supreme Court of Appeals of Virginia.

was to handle it. I submit that he has asked the witness a
question, and the witness said he didn't have. any instruction,
and yet he is going to ask if he was not instructed.
· !vir .Gay: Isn't it obvious that the witness understood
the first question how he was to carry on the work, when he
was interrupted by counsel f
By Mr. Gay:
Q. Finish your answer?
A. I had, instructions from the Standard Oil Company to
always plug every tank up.
Q. Do you mean when they 'vere removed 7
A. Yes, sir.
, Q. Is that the only instruction you had?
A. And to wash them out and plug them up.
( Q. Did you wash this tank out on the occasionA. (Interposing) No, sir.
Mr. Gay: S'trike that question out.
Mr. Bazile: I would like for the question to stay in.
!vir. Gay: I have not asked about what tank we were concerned with.
By J\IIr. Gay:
Q. Did you receive a request from J\IIr. Fox to remove one
or more tanks from ~l[r. E.ichwine 's place, in TJrpage '270 ~ banna, sometime about the first of October, 19281
A. Yes, sir.
Q. What were you requested to do Y
A. I was requested to move one tank to Port Richmond,
the other to go next door, and the pump w.·1s to go to the
Taylor 1\tiotor Company.
· . Q. Did you employ anybody to help you in the work?
A. I employed Mr. Bennett.
Q. What Mr. Bennett 7
A. Mr. Francis Bennett-F. "\V'., I think it is.
Q. What did you ag-ree to pay him?
A. Fifty cents an hour.
Q. How were you going to get the tank from ~[r. Richwine's
place over to Port Richmond¥
A. I employed J\IIr. Clements to move the tank for me.
Q. When you say "move it", do you mean to transport itY
A. Yes, sir.
Q. Well, just state what you did in the work of removal Y
A. Well, I went over just to get this one tank, aud the tank
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was under the concrete, under a block, and when I started to
take the tank out the whole block broke up, and, consequently,
I had to take both tanks up, and I .had to plug one tank up because I couldn't leave it in the street of Urbanna and couldn't
pour the gas out in the street, and I was going to bring the
other to my place and plug it.
Q. Did you plug the tank you were going to
page 271 } carry to Port Richmond in Urbanna?
A. No, sir. I left the ·fill cap on to act as a plug,
and also the valve on, and the other one I just had a piece
of pipe. That already had the pipe on, and I didn't take the
pipe off. I left the valves on it, and intended, 'vhen I got this
far, to plug them up. That was the only precaution I could
take right then.
Q. What time was itY
A. About six or seven o'clock, I think.
By the Gourt:
Q. Do you mean morning or afternoon?
A. Afternoon.
·

By Mr. Gay:
Q. Wl1at did you mean a moment ago when you said you
'vent there to remove one tank 1 Did you have request or instruction from the Standard Oil Company to move two Y
A. Yes, sir. The other one was just going next door and
they had not finished building the garage, and th~y didn't
know where they wanted it to go, ·and I didn't feel like leaving
it there or leaving the hole, and I covered it up and made it
as safe as possible-made it safe.
Q. I understand when you went to take the one out you
'vere going to remove, the concrete broke up so you had to
.
take out both?
A. Yes, sir, and I left it in the ground and covered it up.
Q. Did you have enough plugs with you to plug
page 272 ~ both?
A. No, sir.
Q. What did you do?
A. I thought I had enough plugs. I called to Bennett and
asked him to bring more, and he looked and he said that he
didn't have them. I went on with the tank, 'vith the valve
and the fill pipe on.
·
Q. Who was driving the truck?
A. Mr. Clements.
Q. '\Vhat did you do?
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A. When we got to Stormont I was on the truck with him,
Mr. BP.nnett and myself, and when I got to Stormont I was
in a hurry and had lots of other things to do, ·and I jumped
off. 'Vhen we got there Mr. Clements said "Let me take
thisJIP to my house, I want to load it on another truck; this
is a slow truck, and I want to put it on another," and I said
"P'Q.t :it off hereMr. Evans: (Interposing) Is that admissible? ~{r. Clements is. not a party to this suit. I think any statements that
'vere ·made by 1\1r. Clements to 1\IIr. Callis are inadmissible.
The Court: I don't see how you can raise that question
exactly when ~1r. Clements' counsel is not here.
Mr. Evans: Can he repeat any statement that he made
when he is not here?
The Court : I don't think so, gentlemen.
Mr. Evans: It is certainly true if Mr. Clements
page 273 ~ were living, he could not repeat any statement
Mr. Clements made to him in this suit if Mr.
Clements were living.
The Court : If this tank was tal{ en from Mr. Callis' place,
it ought to go to the jury to show 1\1r. Clmnents' responsi<.,
bility.
Mr. Evans: There is no objection to the fact that Mr. Callis can state that he told Mr. Clements what to do and what
not to do. Can he repeat what Mr. Clements said to him?
Mr. Gay: The conversation would be unintelligible if h~
could ·not.
Mr. Evans : I do not think, if your Honor please, under
these circumstances, that we are bound by a statement that
Mr. Callis said that the dead man had made. That is the
point.
The Court: I think it is admissible.
Mr. Bazile: We except on the ground that it is hearsay.
Note: The previous answer is read.
By Mr. Gay:
Q. Why did you tell him to put if off there 1
A. To be plugged and washed out for transportation.
Q. Did you tell him that that was the reason?
A. I said "Put it off here", and went into the store. I met
lVIr. Bennett coming into the store when I went out, and he
said-

Standard Oil Co. of N. J. v. Robert Gray Davis, etc.
page 274}

Mr. Bazile:

191

(Interposing) We object.

Witness :· When I come out of the store he had gone up the
road.
By Mr. Gay:
Q. He didn't do what you told him to do?
A. No, sir.
Q. Mr. Callis, in doing work of installation or removal of
this kind, does the Standard Oil Company undertake to exercise any supervision or control over the persons you employ
~help ym.~, or not 1
V .~· No, s1r.
·
Q. Does it undertake to exercise any supervision or control
over the persons you employ to do the hauling for you as
draymen?
A. No, sir.
Q. Had you ever given J\fr. Clements any instructions or
warning as to the danger of handling tanks of this character?
A. Yes, sir.
pag·e 275 } (~. What had you stated to him 1
A. I had stated to him to be very careful in
lighting matches or hitting the tanks with chisels or hammers or anything. I give it to everybody who works With
me.
Q. Was it your custom, in taking these tanks out, to leave
these pipes in them when you undertook to remove themY
A. No, sir.
Q. Had Mr. Clements ever helped any for you before?
A. Yes, sir, he had helped move m~ny tanks for me before.
Q.. With these pi pes on them?
A. No, sir.
Q. Did you explain to him why these pipes were be1ng left
on theref
A. I don't know that I explained· to him. I don't kno'v that
he heard me ask Francis for the plugs, but he was right there
with us.
Col. Saunders: Did I understand J\Ir. Callis to say Mr.
Clements never hauled any tanks for him before with pipes
on them?
Witness: Yes, sir.
By ~Ir. Gay:
Q. Did you explain why you left these pipes on there 1
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A. I didn't have the plugs, and one pipe had a valve, which
made it comparatively safe, and the other had a filler cap,
· and I consider that pretty well plugged.
Q. How many pipes were left open 7
page 276 ~ A. Only one pipe was left open.
CROSS EXAJ.\IIINATION.
By Mr. Evans :
Q. 1\1:r. Callis, you say that there were two pipes-how
many openings did that tank have 1
A. Three openings.
Q. Three or four, which?
A. It had four openings but three were plugged.
Q. Three were plugged?
·
A. Yes, sir, comparatively so.
Q. Tell me what you mean by comparatively so?
A. The filler cap is on all tanks.
Q. What do you mean by the filler cap 1
A. Where you fill it.
Q. Well?
A. The other had a valve.
Q. Where?
A. Where it comes out of the pipe. That has a long pipe
to go through, and it has a valve, and it holds gas up in the
pump, and every time you pump it the valve raises and lets
mo're gas come out.
Q Mr. Anderton has testftied that there was one pipe that
went down within a few inches; he stated that he made an
examination of that pipe, and that it had no valve
page 277 ~ in it?
A. Oh, yes, sir, it had a valve.
Q. One minute. But it had two or three slips or openings
in the bottom of the pipe as if it was made· for a drain to
drain the gasoline. Is that the one that had a stopper in
it, too?
·
A. It has a valve in it right at the top.
Q. Do you mean at the end 1
A. At the top of the end it has a valYe, and then the pipe
leads out through there.
Q. Then you mean to say you could not take a plug or
anything of that sort and shove it in that pipe that was .extending out from the tankt The valve would stop you from
·
shoving a small plug· in there?
A. No; the valve is probably that far down (indicating).
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The pipe was sitting out here, and here is an elbow, and there
is the valve.
Q. This picture has been shown; just tell the jury what
you mean by that?
A. This thing here, where there is a bend, is a valve. · I
imagine that is what he has for a valve:
By Mr. Gay:
Q. Do you mean right on the surface of the top of the tank Y
A. Yes, sir.
_
Q. And a pipe projects out about two feet beyond, out into
the air?
A. Yes, sir.

page 278 } By Mr. Evans:
Q. I notice that pipe "0", as shown by the diagram or picture here, has a very decided elbow near the
tank; please state if. that is where you think the valve is?
A. That is where it is.
Q. Please state if the valve is above or below that elbow t
A. Above the tank, right at the elbow.
Q. Where is the elbow in reference to the tank-inside or
outside¥
A. This pipe comes right straight up, and then there is a
little valve sitting right on top there, and then the pipe goes
on up. The valve is bound to be there or else you could not
use it.
Q. Does the valve you refer to in that pipe prev~nt the
escape of vapor 1
A. Well, I would say it helps any way. It is more safe
with that than it would be without anything.
Q. Please state whether or not vapor can escape out of that
pipe with the valve iu it?
A. I don't know, sir.
Q. Is it your custom to put caps on pipes of that character?
A. Yes, sir.
Q. Why?
A. To make it so you can handle it better.
Q. To put the cap on the pipe, to handle it betpage 279 } ter. I ask you if it is not customary to cap the
long pipes?
A. I don't leave them on. I cap it to the tank.
~fr.

Gay: You misunderstand the situation, Mr. Evans.
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Mr. Evans : No, I understand it.
~itness: I take the pipes off.
By Mr. Evans:
Q. In this particular case you didn't take the pipes offY
A. No.
Q. Did you usually take the cap off the fill pipe 7
A. Yes, sir.
Q. And capped that right at the time?
A. Yes, sir.
Q. •Mr. Callis, you have stated that you expected to drain
the gasoline out of that tank when you got to Stormont 1
A. Yes, sir.
Q. Would you take it out before you had removed those
three pipes, or not Y
A. I would remove some of them-I would remove all three
of them.
Q. And then pour the gasoline out Y
. A. Yes, sir, if I plugged the others. I would leave one
open and let it come out.
Q. Which one of these holes did you generally use for that
purpose?
A. Generally the end hole. The gas would come right down
to the end and out.
page 280 ~ Q. That would be the fill pipe hole, wouldn't itt
A. Yes, sir.
Q. How near is the :fill pipe hole to the end of the tank Y
A. Two or three inches.
·
Q. How did you expect to get the gasoline out of that pipe
at your place that day Y
A. I was going to roll it up on a trestle.
Q. What sort of trestle Y
A. A regular trestle that a carpenter has.
Q. Do you mean what we call these wooden horses 1
A. Yes, sir.
Q. You were going to roll it up on one of them or two of
them?
A. We were going to lift it up there.
Q. You were going to lift the tank up there and then drain
it out 7
-;----.__
A. Yes, sir. If there is a box near, we grab the box and
put it up there-anything to get the tank up there and get the
pans under it. We have a big old pan.
~
Q. Then you did know that gasoline was in it Y
A. Yes, sir.
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Q. Did you, or not, know when you started from Urbanna,
that that tank with gasoline in it was more dangerous because it had a little gasoline in it than if it did not have itY
A. Yes, sir.
.
page 281 ~ Q. Could you not have drained the gasoline out
of there easily in the town of Urbanna Y
-A. Not so well. I didn't have anything to drain it in, and
I couldn't drain it in the streets. It is very dangerous there.
Q. How did you usually drain the gasoline out of tanl{S 7
A. I usually take it to the store.
Q. To your storeY
A. Yes, sir.
Q. Did you do that with the tank you were removing from
Richwine's to Charlie Palmer's?
A. No, sir.
·
Q. You didn't expect to take that to your store?
A. No, sir.
Q. Isn't it the custom to get gasoline out of the tanks before you handle them at all 1
A. No, sir. You can pour it around a man's place, or you
are liable to get it on fire.
Q~ There are gasoline cans which hold gasoline Y
A. Yes, sir, but you can't use it that 'vay. You have to
l1ave a big pan which holds it. If you get a five gallon can
you get half in there and half on the ground.
Q. Vilhat were you going to do with that gasoline?
A. We generally burn it in our Ford that we have.
Q. Who dug up the ground, to get the tank out of it, aro:nnd
the tank?
page 282 ~ . A. vV e did.
Q. Who did?
A. ],or instance, myseH and Francis and Clements helped
us.
Q. Did you pa.y him for helping you 7
A. Yes, sir, I gave him twenty-five cents an hour. He was
not bound to work unless he wanted to. "\Ve helped him load
and unload the truck.
Q. Whose business was it to load the ·truck?
.,.
A. It is his business if 'he took the job to carry the ta1ik
for a certain amount, I think it would be his business.
Q. What was the amount that he charged you to carry this
tank?
A. Well, I think-I am not sure, but I think I employed
him on the basis of a dollar an hour, and gave him twentyfive cents an hour for the t.ime he was loafing around with·
us.
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·Q. Who was to decide how much time he could loaf around
with you?
A. Until we got through he would be there.
Q. Until you got through with hi~ 7
· A. Yes, sir.
. Q. He helped you put the tank on when you got ready to
put it on?
·
A. Yes, sir.
Q. He took it where you wanted him to take
page 283 ~ it?
A. Yes, sir.
Q. He put it off when you got ready to take·it off?
1\tir. Gay: You don't meanMr. Evans: (Interposing) I object to the witness being interfered with at this time.
Mr. Gay: I don't think counsel meant that the tank was
taken off when he told him to take it off.
Mr. Evans: I didn't get that fa.r.. Mr. Gay has been criti-·
cising Col. Saunders for making statements, and now he is
determined to make a suggestion at this particular phase of
the case.
Mr. Gay: You undertook, by a question, to misconstrue, I
think unintentionally, what the witness has said.
}.fr. Evans: 1 haven't misconstrued.
The Court: He should have the right to correct any statement.
Note: The testimony is read.
Witness : He took tanks. I am ·not speaking of a special
itank.
By l\Ir. Evans:
· Q. That was the custom?
A. Yes, sir.
Q. You .got on the truck and rode out to Stormont with
nim?
A: Yes, sir.
Q. You had no idea of Mr. Clements taking the tank off
the truck except under your direction, did you 7
page 284 ~ A. No.
Q. Yon understood tha.t 1\fr. Clements would
take that tank over to Port Richmond on the following morning, which 'vas Wednesday morning, didn't you Y
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A. I told him to put that tank off at Stormont.
Q. He didn't do it, did hef
A. No, sir, he didn't do it.
· Q. What did he do with it1

A.. Carried it to his house, .I presume.
Q. When did you tell him to take it to Port Richmond!
A.. Next morning.
Q. Wednesday morning?
A.. Yes, sir.
Q. Why didn't he take it to Port Richmond next morningT
A. I told him that we would take it to Port Richmond next
morning-.
Q. You told him tha.t we would take it 2
A. I told him I would take it.
J Q. Why didn't you do it?
V A.. That nig-ht, I think it was, 1'Ir. Thrift called me up.
Q. Who is J\{r. Thrift 7
_
A. S'tandard Oil Company truck driver, or whatever you
may call him.
Q. He called you up, and what did he tell you 1
A.. To go to Taylor's, at Locust Grove, I think it was; that
he couldn't get any gas, I think it w.as out of his
page 285 ~ pump, and it was th~ first time he had put any
·
gas in there, and I thought probably we would
go down there. This valve sometimes hangs up, and by
pumping it you can make a lift, and by making the lift the
gas comes up. 1\'lr. Bennett came up that morning, and I sent
him up to ten ~\{r. Clements to wait a little while, we were
going to Locust Grove and would be back. When I got there
I found it was an old pump I had put in. I found the leathers
were all gone and in bad shape, and we put new leathers in,
and it took some time to do it, I suppose until
twelve or one o'clock. The pump I had taken up at Richwine's I had put in at Taylor lVIotor Company, at Urbanna.
I went on· there to do a little something on that. ·
Q. Wednesday evening?
A.. Yes, sir. That night Mr. Clements called me up and
said ''I am .going to the Fair tomorrow, and I will not be able
to go". I said "All right, sir". I think the next day we
went to Taylor's to finish u_p. Anyhow, J\1:r. Clements, or
some one I don't know who, somebody called me up that
night.
Q. What night?
A.. That was Thursday night, I think it was. Thursday
night some one called me up and said Leonard would not be
back.
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Q. Who was it?
A. I don't know who it was.
Q. Where was heY
A. I don't kno\v where he was. He called me up.
Q. You don't know who you were talking toY
page :286 ~ A. No.
Q. You don't know w:here he was?
A. No. I got a phone message saying that he couldn't go.
Q. What makes you think that this myth of a man was 1\{r.
Clements?
A. I later found that he stayed in Richmond.
Q. What has that to do with it 7
·
A. I didn't have a truck driver.
Q. You took orders from him 7
A. I thought it was 1\Ir. Hill Clements.
Q. That called you up Thursd~y night'
' A. Yes, sir.
Q. And said that his son didn't get back from Richmond t
A. That he didn't get home, and for me to get the truck
and go ahead, but that didn't suit me because I didn't kno\v
how to drhre a Ford.
Q. If you could have driven a Ford, you would probably
have done itT
Mr. Gay: I object.

A. I don't think I would.
By Mr. Evans:
Q. Who drove the Ford you say you burned the gas in f
.A. Francis Bennett.
Q. Yon stated on Wednesday morning you sent 1\{r. Bennett up to notify Mr. Clements that you couldn't -go to Port
Richmond, to wait a while there for you 7
page 2&7 ~ A. I couldn't go right then, to wait ·a few minutes.
Q. Yon then went down to Locust Grove, and you came
back to Urbanna Y
.A. Yes, sir.
Q. Did you notify Mr. Clements that day any more that
you were not going to Port Richmond¥
A. No, sir.
Q. Then, when you· sent up there to notify him to wait a
few minutes, you \vent on attending to your business, working for the Standard Oil Company, and never notified him

Standard Oil Co. of N. J. v. Robert Gray Davis, etc.

199

any more, and, so far as you know, Mr. Clements waited all
day for you?
A. I don't know. I told him to wait a few minutes.
. Q. And you never notified him any more you would not go
that dayf
A. No.
Q. Did you hear from him any more that da.yf
A. He called me and said he was going to Richmond.
Q. Didn't he tell you at the same time that he could .get Mr.
Francis Bennett to drive his truck to Port Richmond on Friday morning?
A. No, sir.
Q. Are yo.u sure of that 1
A. Quite sure of it.
Q. Was there any arrangement made by which Mr. Clements' truck was to be driven to Port Richmond
page 288 ~ on Friday morning, and 1\ir. Clements would come
back from. R-ichmond on the bus and meet you
and the truck there and help to install it 7
A. No, sir.
Q. You never heard of it f
A. I don't think so.
Q. You said a while ago somebody called you up over the
phone and notified you that you could drive his truck to Port
Richmond?
A. There was no arrangement made.
Q. But you heard it 1
A. I never heard any arrangement made.
Q. What did you hear 1
A. I got the phone message, but I never made any arrange.,.
me~.
,
Q. Mr. Callis, you said that you told 1\ir. Clements to be
careful not to hit these tanks with a hammer or to let fire
come around them?
A. Yes, sir.
Q. Why did you tell him not to hit the tanks with a hammer?
A. Because they are dangerous.
Q. Wbat would they do 1
A. I would not like to hit one.
apge 289 ~ Q. vVhyf
A. They might explode.
Q. These tanks are real dang·erous, aren't they?
A. I consider them dangerous, yes, sir.
Q. I{nowing how dangerous these tanks were, after lVfr.

.

.
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Clements left your place on Tuesday evening-, did you do anything- to protect the public or Mr. Clements from further
danger?
'
·
A. I did all that I could to make him put it off there. ·I
couldn't go up there and run a Ford.
· Q. You knew it had gone to his place 1
A. I didn't know where it had gone.
Q. Then you turned it loose on the public 1
A. I did all I could. I told him to put the tank off there,
and he didn't do it.
Q. You were the employe of the Standard Oil Company to
move that tanl~, weren't you?
l\fr. Gay: I object to the question.
~{r. Bazile: That is what he said he was.
Mr. Gay:
has not said anything of the kind.

He

By 1\tir. Evans :
Q. Were you emplqyed by the Standard Oil Company to remove that?
A. Yes, sir.
Q. You had charge of the movil).g of the tank T
A. Yes, sir.
page 290 ~ Q. And you tell the jury you turned it loose in
that manner¥
A. I didn't turn it loose. I told l\Ir. Clements to take it
there, and if he took it away I couldn't help it. Suppose I
told him not to jump off a house and he jumped off, could I
help it?
Q. You didn't undertake to control him further than that?
A. I couldn't control him. He had gone .
. Q. Knowing that the tank that you were moving for the
Standard Oil Company was up at ~Ir. Clements', you sent
up there next morning to notify 1\ir. Clements to wait a while?
A. That I would be back in a few minutes.
Q. Did you send or take any caps at that time to protect
Mr. Clements or the public4

I

The Court: Hasn't he answered that, that he had done
nothing since taking it up th.ere to, as you say, to protect the
public?
Mr. Gay: It is just a harang-uing- of the witness.
Col. Saunders: Just now he said he didn't know where the
tank was.
The Court: He said frankly that he had done nothing. It
is a repetition.
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By Mr. Evans:
Q. The witness just stated that he knew the tank was up
at Clements next morning.
-;

Witness: No, sir, I didn't know it.
~

Q. What did you did you send Bennett up there
for?
.A. I sent him to tell him that we were not going. I had no
idea where the tank was. I thought probably it was there,
but I didn't know.
Q. You certainly didn't thinlcClements had stolen the tank
and run off with it Y
·
A. I didn't know where the tank 'vas.
Q. Did :Afr. Bennett tell you the tank was up there in the
vard?
A. I don't remember whether he did, or not.
Q. By the way, Mr. Callis, you said it was your custom to
plug those tanks when you were getting ready to remove them?
A. Yes, sir.
Q. Where did you .get the plugs from? Who furnished
them?
A. I would get the· plugs from tanks sent down here. I have
Aeveral sets of plugs now. If I should need any, I would buy
'I them and send the bill to the Standard Oil Company.
Q. Did they pay the bills?
A. I paid the bill, and sent my bill.
Q. And they paid for them?
A. Yes, sir.
Q. Did you, or not, state in the beginning you had. an arrangement with the Standard Oil Company by which you
would do '';rork for them at a certain price, and they would
direct you and tell you when they wanted a job done, and you
"Tould get ready and do it?
A. Yes, sir.
page 292 ~ Q. How long has that arrangement been going
on?
A. Ever since I have been doing any work of that kind.
Q. For two or three years?.
A. Yes, sir.
Q. The Standard Oil Company pa.ys Mr. Clements for what
he does?
A. I paid ·1\rrr. Clements, and I sent the bill in receipted
to the Standard Oil Company.
Q. Mr. Fox has testified that you had directions that you

page 291

6
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should not hire labor at a greater price than fifty cents an
hour; I understood you to say you didn't have any such arrangement as that?
A. I don't remember having any such arrangement. I
don't remember giving any more than fifty cents an hour. I
don't remember their calling me down on it. That is as high
as I ever went.
Q. Mr. Callis, did you have a conversation 'vith ~fr. Ed '
,Johnson down at Mr. Davis' house possibly the Sunday or the
day. after this accident occurred?
A. I don't remember it. I went down to see how ~Ir. Davis
was getting along. I don't remember any conversation I had
with him.
Q. Do you deny having told him, or said in hi~ presence,
that you told Mr. Clements, when he told you he wanted to
go to Richmond tomorrow, that he could take the tank on up
to his house?
page 293 ~ A. No, sir. I didn't know that he was going to
Richmond next day. Ife didn't tell me then.
Q. !1:r. CallisMr. Gay: (Interposing) Read the answer. He means that
he didn't say it.
Witness: I didn't say it. I didn't know ~{r. Clements was
going then. He called me up that night and said that he was
going.
By Mr. Evans:
Q. Not Tuesday nightf
A. No; Wednesday night he called me up and told me he
was going.
Q. Mr. Callis, 'vhereabouts at S'tormont, your home there,
do you keep these tanks when you leave them there Y
A. I keep them in the back yard.
. Q. Back of the storeY
A. Yes, sir.
Q. Is it not a fact that, at the time this truck, driven by
~Ir. Clements, stopped at Stormont that day or that evening,
that you had passed beyond the entrance to your back yard
some considerable distance and come up nearly to the front
of the store f
A. Yes, sir.
.
Q. If you 'vere going to leave that tank in your yard that
evening, why didn't you stop Mr. Clements in your yard that
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evening, why didn't you stop 1-Ir. Clements and make him
drive it into your yard at the time you reached
page 294 ~ the entrance to youi· back yard¥
A. I was going to drain it and plug it right
there.
Q. Right where~
A. Right beside the store.
Q. How were you going to get it into the yard 7
A. Roll it.
.
Q. Roll it back?
A. Yes, sir.

By

~fr.

Bazile:

·Q. With the pipe two or tlu•ee feet long?
A. No; plugged.

By ~fr. Evans:
Q. You tell the jury that is what you were going to do, notwithstanding the fact you tell the jury that it is dangerous to
even knock on it with a hammer 7
A. Yes, sir.
Q. Why couldn't you plug it in the back yard 1
A. I always drain it right tl1ere at the gas tank. It is an
easy place to unload, too. It is a hillside.
~fr. Evans: If you have the question about the denial of
the statement that I asked, if he didn't make in Mr. John.;.
son's presence-if that is in proper form, I am through with
the witness.

Q. (~fr. Evans) I '\\-ill ask you again if you didn't say to
1\fr. Johnson, or in his presence, down at Mr. Davis' residence, probably the Sunday after the accident
page 295 ~ occurred, th_at ~fr. Clements told you he wanted
to go to Richmond, and that you told him all right
to take the tank on up to his house 7
A. I deny that.
Q. !-fr. Callis, please state whether or not any ag·ent of the
Standard Oil Company got from you and ]..fr. Bennett a written statement concerning this accident shortly after it occurred?
A. Yes, sir. ~{r. Lewis Jones.
Q. He asked you to give him one?
A. 1\-Ir. Fox asked me to give him a statement, and we went
to l\Ir. Jones' office.

.

.

Supreme Court of .Appeals of Virginia.

204

Q. And you made a sworn statement with reference to itY
A. Yes, sir.

R-E-DIRECT EXAl\IIINATION.

By Mr. Gay:
Q. Mr. Callis, you were asked on cross examination if you
made an affidavit at the request of Mr. Fox, and you· stated
you had?
.A. Yes, sir.
Note: Paper was handed to counsel for the plaintiff.
Q. (Mr. Gay) I hand you a paper writing, bearing the purported -signature ·of R. A. Callis, and signed before Mr .
.Lewis -Jones, Notary Public, and ask you if that is the affidavit you gave?

page 296 ~

Mr. Evans: We have no objection to it.

By Mr. Gay:
Q. Read it to the jury. Is that your singature?
A. Yes, sir.
~fr.

Gay: I will

r~ad

it.

"State of Virginia,
"County of 1\Iiddlesex, to-wit.
"I, Lewis Jones, a Notary Public for the state and county
aforesaid, do certify that R. A. Callis,· of Stormont, Virginia,
whose name is signed below, this day personally appeared
before me, and, after being first duly sworn, made the following statement:
"That on October 2nd, 1928, I moved a ten barrel underground tank for the Standard Oil Company from the property
of J. E. Richwine, in Urbanna, Virginia, to be taken to my
property at Stormont, Virginia, for plugging·, for transportation to Port Richmond, Virginia. When I take up tanks
I always keep them on my storage yard until ready to move
to· another location. The tank 'vas hauled from Urbanna by
R. L. Clements, who was instructed to carry it to my storage
yard a.t Stormont, where it was to remain until ready· for
. transportation to Port Richmond, Virginia. Clements asked
permission of me to carry the tank to his property at Sa-
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luda, Virginia, so he could transfer it to another track and
be ready to transport it to Port Richmond. I did not give him
permission to carry the tank from my storage
page 297 ~ yard, but he carried it to his property at Saluda
under protest from me.
.
''After the explosion I went to see the tank and found that
Clements had left it on his truck, which was parked in his
yard in an isolated spot.
"I had employed R. L. Clements at different times to haul
the tanks for me, and always instructed him, as well as others
working for me, to be careful and not .strike matches or smoke
~ear or around the tank.
II'
"The tank was well drained before it was loaded on the
· truck.
'' R. A. CALLIS.
"S'worn to before zne this lOth day of October, 1928, by
R. A. Callis. ~{y commission expires 6jllj31.
LEWIS JONES,
Notary Public.''
RE-CROSS

EXA~IINATION.

By Mr. Evans:
Q. ~Ir. Callis, I notice that in the sworn stat~ment just
read to the jury that you made a statement that the tank was
well drained before it was put on the truck. You hav~ just
stated to us that the tank was not drained; that you stopped
it at· Stormont for one, among other reasons, to drain the
tank, and told us how you were going to drain it. Now, which
is true?
page 298 ~ A. \Veil, that refreshes niy memory there. Q. It does?
A. Yes, sir. It must have been drained some then.
Q. It must have been 1
A. Yes, sir. I think Mr. Bennett told me he drained it,
now since that was brought to my memory.
~fr. Evans.: I object to his stating what Mr. Bennett said.
The Court: You can ask l\Ir. Bennett.

F. W. BENNETT,a witn·ess on behalf of the defendant Standard Oil Company,
being duly sworn, testified as follows:
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Examined by Mr. Gay:
Q. State your name and residence to the jury?
A. F. W. Bennett; Stormont, Virginia.
Q. Who do you work for, ~Ir. Bennett¥
A. I work for Mr. Callis.
Q. Were you working for ~Ir. Callis on the occasion along
about the first of October, last year, when he was removing
a tank from Mr. Richwine's place in Urbanna?
A. Yes.
.Q. Did you ride on a truck coming back from
page 299 ~ Urbanna Y
A. Yes, sir.
Q. "'TJio was on the truck Y
A. Mr. Callis and Leonard Clements.
Q. Did ~ir. Callis tell ~{r. Clements, in your presence, where
he wanted him to leave this tank you were moving 1
A. Yes, sir.
Q. Where?
A. To leave it at his store.
Q. Did Air. Clements leave it there Y
A. No, sir.
Q. Just tell the jury briefly what happened in connection
with that aspect of the matter?
.A. Mr. Callis told 1\{r. Clements to leave this tank at his
stor.e Mr. Clements says "I want to take this tank to my
home so I can transfer it to a faster truck; this truck is too
slow". Mr. Callis says "Leave the tank here", and went on
in the store. I got out and got some wrenches out of the
·back, and Mr. Clements says "I will see you in the morning", and started off with his truck.

CROSS EXAMINATION.
By l\{r. Evans :
Q. Mr. Bennett, what did you start to get your wrenches
·out of the back forf
A. To put them away.
page 300 ~ Q. To put them a:way Y
A. To put them in the store.
Q. Not to take the pipes out, then Y
A. No, I didn't take the :wrenches to take the pipes out.
Q. Don't you have to use wrenches to take the pipes out Y
A. Yes, sir.
Q.. But you took those wrenches out to put them in the
storeY
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Q. You say you heard ~Ir. Callis tell ~Ir. Clements to leave
the tank there ; did you understand tha the meant to leave the
truck and tank, or to take the tank off and leave it?
A. I understood to take the tank off and leave it.
Q. Mr. Bennett, did you and ~Ir. Callis offer to help him to
do it?
A. We were going to help him to do it.
Q. Well, when you drove up to Stormont, did 1\Ir. Callis
direct Mr. Clements exactly where he wanted it put?
A. l-Ie said put it up here. He drove up beside the place
where we generally put them off.
Q. Have you ever seen ~Ir. Clements put one off there¥
A. Yes, sir.
Q. Beside the store f
A. Yes, sir.
Q. You told him to put it off, and he went on in the store T
A. Yes, sir.
page 301 ~ Q~- Yon got the tools out, and ~fr. Clements
drove off¥
A. Yes, sir.
The defendant rests.
The plaintiff rests in rebuttal.
Mr. Gay: I have a motion I want to make after the juty
goes out.
Note: The jury was discharged until tomorrow morning
at nine o'clock.
1\Ir. Gay: If your Honor please, I want to move that the
Standard Oil Company be dismissed as a party defendant in
this action, and that all evidence. in respect to it be stricken
out from this case, as the facts show tha.t the work being done
and which resulted in the injury complained of was being
done by a co-defendant, l\Ir. Callis, as an independent contractor.
The Court: Which motion is overruled, g·entlemen, and to
which ruling of the court the defendant, I take it, excepts.
lvir. Gay: Note my exception.
I should have put in that motion, though, and I
page 302 }- will state it in this manner, that the S'tandard
Oil Company be dismissed as a party defendant

'
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for the further reason that if the court be of the opinion that
the defendant Callis is an independent contractor, that Leonard Clements, who was doing the work of draying, was an independent contractor, for whose actions neither the Standard
Oil Company nor Callis is responsible in law, and the evidence
shows tha.t if neglig·ence resulted in injury, that it was the
negligence of Leonard Clements which was the proximate
cause thereof, and, therefore, neither defendant is liable, he
being in respect to the work of hauling of this tank an independent contractor.
The Qourt: N o,v, you have another proposition.
Mr. Gay: I would for your Honor to hear me briefly.
The Court: Yes. That is a diffe~ent proposition.
Note: The motion was argued by counsel.
The Court: You undertake to segregate and separate this
o£ employment, whether it be as an independent contractor or an employee. I think it should be taken as 'a whole.
You do not take, for instance, Mr. Clements down in the town
of Urbanna and the picking up of a tank and putting it on a
truck as one branch of the contract, and then bringing it to.
Stormont and his failure to put it out and take it to his father
to be another branch of the contract. I think you take it as
one complete contract, and I do not think you can segreg·ate
it in that way and take it as a whole. I think
page 303 ~ there is enough evidence to take it to the jury on,
just as I said yesterday, whether or not ~Ir. Cal.lis is a.n independent contractor, and if you want the jury to
state what constitutes au independent contractor and if the
jury believes that he was an independent contractor they
should so hold, and hold that neither ~:fr. Callis nor the Standard Oil Company is liable.. That is the way it strikes me.
You cannot divide this up arid say at one part that he was
an independent contractor and at another that· he was not
an independent contractor. Taking it as a whole, I think there
is enough ~vidence to take it to the jury. Therefore, I would
have to overrule the motion.
1\Ir. Gay: Your Honor will allow us an exception.
The Court: Yes, sir.
~ontract

Thereupon, at 5:45 the court adjourned until 9 o'clock tomorrow morning.

----

~~------------·-~---~

Standard Oil Co. of N.J.
page 304 ~
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SESSION.

Saluda, Virginia, J nne 1, 1929.
The Court met pursuant to adjournment.
Present: The same parties as heretofore noted.
The following instructions were offered by the plaintiff:
INSTRUCTION NO.

~-(Granted).

The court instructs the jury that negligence is the failure
to do what a reasonable and prudent person would ordinarily
have done under the circumstances of the situation, or doing
what such pers,on under existing circumstances would not
have done, the essence of the fault being in the omission or
commission of au act which proximately resulted in an injury
to another.
NO. 2-(Granted).
The court. instructs the jury that the defendants are liable
in this action, if you believe from the evidence that either
they or their employes or servants, while engaged in the
prosecution of their work in the scope of their authority in
removing the gasoline tank referred to in the pleadings and
the evidence, were guilty of negligence and that
page 305 ~ the same was the direct and proximate cause of
the injuries to the plaintiff.

NO. 3-(Granted).
The court instructs the jury that what is meant by ordinary
care is such care and caution as an ordinary prudent person
would exercise under like circumstances.

·No. 4-(Granted).
The court further instructs the jury that negligence is a
question of fact to be determined by the jury, and they may
look at all the facts and circumstances of the case as disclosed
by the evidence in arriving at their conclusion.
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NO. 5.-( Granted).
The court instructs the jury that the burden rests upon
the defendants to establish by a preponderance of the evidence, in the manner set out in the preceding instructions,
that Leonard Clements was an independent contractor and
not the servant or employe of the defendants or either of
them.

NO. 6-( Granted).
The court instructs th.e jury that when the contract between two parties is not in writing, in determining whether
one is an independent contractor or a servant or employe,
.
the terms of the contract of employment and all
page 306 ~ the facts and circumstances in the ca.se are to be
considered by the jury in determining the fact
whether or not the parties so contracted as to make Leonard
Clements an independent contractor within the meaning of
the law as given you in other instructions of the court.
NO. 7.-(Grauted).
,

The court instructs the jury that if you believe from the
evidence the defendant, the Standard Oil Company or its
agents or servants, failed to cap the tank which they attempted
to move, and that such failure to cap the pipes extending
from said tank was negligent and likely to result in injury
to others, then said company is liable for the natural consequences which occur, whether it might have foreseen it, or
not. If the act or omission is one in which the party ought,
in the exercise of ordinary care, to have anticipated was
likely to result in injuries to others, then it is liable for an
injury proximately resulting therefrom, although he might
not have foreseen the particular injury which did happen.

NO. 8-(Granted).
The court instructs the jury that if they find for the plaintiff, they may, in estimating the damages, take into consid·eration the bodily injury, <;lisahility and disfigurement sustained by him, if any, and the permanent or ternpage 307 ~ porary character thereof, and the pain and mental anguish caused by said injuries, if any, and
fix the amount of damages at sueh sum as will be just, rea-
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sonable and proper compensation therefor, provided, how..
ever, such damages shall not exceed the amount sued for, towit, $25,000.
The following instructions were offered hy the defendant,
Standard Oil Company of N. J.:
INSTRUCTION A-(Refused).
The court instructs the jury that a person who is skilled
in the performance of a particular kind of work, and who,
on ~ccount of his skill, is employed to do a piece of work,
without restriction upon the means to be employed in doing
tne work, and who employs his own labor which is subject
alone to his control and direction, and undertakes to do the
work either according to his o'vn ideas, or in accordance with
the plans furnished by the person for whom the work is done,
is in an independent contractor, and the fact that his compensation is meas~red by a fixed sum per hour to himself and
those employed by him, or that the owner furnishes material
for the work, does not affect the status of such person as an
independent contractor.
Mr. Gay: Defendant Standard Oil Company, by its counsel, excepts to the action of the court in refusing to give In.:.
struction A offered by it, for the following reasons: That
said instruction correctly states the principles of law and the
elements of fact determinative of the relation of an independent contractor as applied to the facts in this case.
page 308 ~

INSTRUCTION B-(Refused).

The court further instructs the jury tha.t if they believe
from the evidence that Roger Callis was a person skilled in
the work of removing gasoline storage tanks such as the one
involved in this case and who, on account of such skill, was
employed by the Standard Oil Company to remove the storage
tank in question, without restrictions upon the means to be
employed in doing· the work, that Callis employed his own
help which was subject alone to his control and direction,
and that Callis undertook to do the work either in accordance with his own ideas or according to directions given by
the Standard Oil Company, being paid therefor a stated price
per hour for his services and those employed by him and
being· reimbursed for the value of materials used by him in
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the work in question, then Callis was an independent contractor, for whose actions the Standard Oil Company is not
responsible, and the jury should find for the Standard Oil
Company.

j
·

Mr. Gay: Defendant Standard Oil Company, by its counsel, excepts to the refusal of the court to give Instruction B
as asked for by the defendant Standard Oil Company for the
reason that such instruction correctly states the principles
of law and the elements of fact determinative of the relationship of an independent contractor, which facts are undisputed in the evidence in this case and constituted Callis an
independent contractor.
page 309

~

INSTRUCTION C-(Granted as amended).

The court instructs the jury that if they believe from the
evidence that Leonard Clements was engaged in the business
of hauling merchandise or other property for hire and was
employed by the defendant Callis to haul a gasoline storage
tank for the Standard Oil Company from Urbanna to Port
Richmond, Virginia, that Clements did such hauling without
restrictions from Callis as to the means to be employed by
him, being paid therefor at the rate of $1.00 per hour for
the time his truck was in use and twenty-five cents per hour
for his time while waiting for, or if called on to assist Callis
in the work of removing such tank, and that he was not subject to the order or control of said Callis in moving said
truck, then the said Clements was, as to the work of l1auling
such tank, an independent contractor for whose actions neither
the Standard Oil Company nor said Callis are responsible,
and if the jury further believe from the evidenC'e that contrary to Callis' instructions the said Clements carried the
tank in question away from Callis' place of business and into
his father's yard, as a result of which it was subsequently
exposed tb fire which caused it to explode' and injure the
plaintiff, then the jury should find for the defendants, unless .
· the jury shall further believe from the evidence that Callis
knew where the tank was located, that it was still in a dangerous condition, and that he was negligent in not obviating such
dangerous condition, in which event they should
page 310 ~ find for the plaintiff.
~Ir. Gay: The defendant Standard Oil Company, by coun.;.
sel, excepts to the action of -tl1e court in amending Instruc-
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tion Cas asked for by the defendant by inserting therein,. on
the 9th line thereof after the words ''In the work of removing
such tank" the following statement: "And that he was not
subject to the order or control of the said Callis in moving
said tank,'' for the reason that the fact that Clements was
subject to the qrder or control of Callis would not destroy
Clements' relationship as an independent contractor in moving the tank in question.
Defendant Standard Oil Company further excepts to the
action of the court in amending Instruction C as tendered
by it, by maki:pg. the addition thereto of the following: "Unless the jury shall further believe from the evidence that
Callis knew where the tank was loc.ated, and was still in a
dangerous condition, and that lie was negligent in not obviating such dangerous condition, in which event they should
find for th~ plaintiff," for the following reason: That there
was no sufficient evidence from which the jury could have
found that Callis knew where the tank was, or that it was in a
dangerous condition, nor wa.s there any evidence from which
the jury could have found that Callis ·was, under the circumstances of the case, neg·Iigent in not obviating the alleged
dangerous condition of the tank.
INSTRUCTION D-(Granted).
The court instructs the jury that a master is responsible
for the acts of his servant only insofar as the servant acts
within the reasonable scope of his employment,
page 311 ~ that the servant is still an independent and responsible being, with capacity, which the master
cannot efface or control, to engage in ·projects of his own
and although the jury may believe from the evidence that
Clements was· a servant of the Standard Oil Company, employed by Callis to assist him in the removal of the storage
tank in question a11d to haul it in his own truck from Urbanna to Port Richmond, yet if the jury further believe from
the AvideiJce that, contrary to Callis' instructions and without the scope of his employment, the said Clements carried
the tank in question from Callis' place of business anil into
his father's yard as result of which it was subsequently exposed to fire which caused it to explode and injure the plaintiff, .and that such action on Clements' part was the proximate cause of the injuries complained of, then the jury should
find for the defendants.
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page· 312 ~

The court further instructs the jury that the
burden is upon the plaintiff to prove by a prepon4_erance of the e~idence that the injury complained of was received through the negligence of an agent or servant of the
defendants while acting within the scope of'his employment
as such agent or servant.
INSTRUCTION F-(Granted).
The court instructs the jury that if they believe from the
eivdence that the plaintiff, in the exercise of" ordinary care
and prudence for his own safety, would have avoided receiving the injury complained of, then they should find for the
defendants.
INSTRUCTl!ON G-( Granted).
The jury are further instructed that in considering whether
or not the Standard Oil Company, its agent or servant should
have reasonably anticipated that injury would result from
the uncapped storage tank, the jury may consider the fact
that it was in the private yard of I-Iill Clements, a place removed from public travel and all the surrounding circumstances under which the injuries· complained of were received,
along with all the other evidence in the case.
Mr. Gay: The defendant Standard Oil Company, by its
counsel, excepts to the action of the court in not making Instruction G,- which it offered as a part of plaintiff's Instruction No. 7, a part thereof, as the principles of law stated in
the said instruction could not have been reasonpage 313 ~ ably or fairly understood by the jury or properly
applied to the evidence except as a part of Instruction No. 7 as asked by by the plaintiff and as to the
amendment of which the defendant offered the said Instruction lettered G.
INSTRUCTION H-(Granted).
The. court instructs the jury that to entitle the plaintiff
to recover in this action, he must prove by a preponderance
of the evidence, and in a manner sufficient to satisfy reasonable and well balanced minds, that the injury complained of
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was the direct and proximate result of the negligence of the
defendants as alleged in the notice of motion for judgment,
and unless the jury shall believe this has been . .done, then the
jury should find for the defendants.
I

page 314

~

Note by the Court: Here ends the stenographic
report of the testimony and other incidents of

the trial.
CLAGGETT B. JONES, Judge.
November 27, 1929.
A Copy-Teste:
C. W. EASTMAN, Clerk.
page 315 } Virginia:
In the Circuit Court of lYliddlesex County.
NOTICE.
Hobert Gray Davis, an infant, who sues by W. W. Davis, his
father and next friend, Plaintiff, ·

v.
Standard Oil Company of New Jersey and R-oger A. Callis,
Defendants.
To 1\iessrs. J. R. Saunders, Leon

~{.

Bazile and W. D. Evans:

This is to notify you that on Wednesday, November 27th,
1929, at noon or as soon thereafter as we may be heard, we
will, at the courthouse at Saluda, Virginia, present to the
Court for authentication, in accordance with the provision
of R.ule XXIV of the Supreme Court of Appeals, the stenographic report of the testimony and other incidents of the
trial of the above cause.
And this is to further notify you that as soon as the ~aid report has been authenticated by the Court, we will apply to
the Clerk of the Court for a transcript of the record in the
above cause, to be presented by us to the Supreme Court of
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Appeals in connection with a petition for a writ of error and
s·upersedeas to the judgment entered therein.
HUNTON, WILLIAMS, ANDERSON & G1\.Y,
Counsel for S'tandard ,Oil Company of New Jersey.
Legal and timely service of the within notice is hereby acknowledged, this 25th day of November, 1929.
LEON M. B.AZILE,
Counsel for the Plaintiff.
I, C. "\V. Eastman, Clerk of the Circuit Court of
Middlesex County, do hereby certify that the foregoing is a true transcript of the Record in the foregoing
cause and I further certify that the notice required by Sectiqn 6339 of Code of Virginia, was duly given in accordance
with said section.
Also the bond required by the order of October 2, 1929, to
be given in this case within fifteen days suspending the execution of the judgment, was executed on October 15, 1929,
before the Clerk of this Court with surety, which surety was
approved by the Clerk.
page 316 }

GiYen under my hand this December 2, 1929.
Teste:
C. W.

EAST~IAN,

Clerk.

Clerk's fee for Record $18.00.
A Copy-Teste:
H. STEWART JONES, C. C.
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