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Record No.

1175

·u. G. SHIRLEY, VIRGINIA STATE HIGHWAY
COMMISSIONER, ET ALS., Plaintiffs,
v.
...

VIRGINIA M. VAN EVERY, Defendant.

FROM THE CIRCUIT COURT OF THE COUNTY OF ARLINGTON, VA.

"The briefs shall be printed in type not less in size tha rr
small pica, and shall be nine inches in length and six inchc:,
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or :file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica· type for the informntion of counsel.
H. STEW ART JONES, Clerk.
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IN THE

·Supreme Court of Appeals of Virginia
AT RICHMOND.

H. G. SHIRLE·Y, VIRGINIA .STATE HIGHWAY COMlVIISSIONER,

E~

ALS., Plaintiffs,

vs •

.VIR.GINI.A. J\L VAN EVERY, Defendant.

PETITION.

To the H(>'not·able

~lutlges

of the

S~tprente

Court of Appeals

of Virgi·n/a:

Your petitioners, H. G. Shirley, Wade H. Massie, William
H. East, I. Walke Truxton and H. G. Gilmer~ in their individual capacities and as members of the Virginia State High.
'vay Commiss·: on, and R. I. Mount, individually and as Resident Engineer of the Virginia State Highway Commission,
and R. ~ W. -Patterson, individually and as Superintendent of
the State Convict Road Force, respectfully represent that
they are aggrieved by a final decree entered by the Circuit
Court of ·Arlington County, Virginia, in the above entitled
cause on the 24th day of April, 1~31, found on page 148 of
the transcript of the record in the case which is herewith
:filed.
STATE~iENT

OF THE CASE.

The United States Government is just now completing a
magnificient bridg·e across the Potomac River extending from.
the Lincoln Niemorial, in the City of Washington, to the fa..,..
mous Lee Mansion house, known as "Arling·ton House".
After its construction was authorized by Congress and prior
to December 30, 192·5, a movement· was started having for
its object the establishment of a. 200 foot boulevard connect-
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ing with this brjdge on the Virginia side, in the County of
Arlington, and extending through that County to other points
in Virginia. The location of this boulevard through. Arlington County was naturally a matter of great concern to its citizens and property holders, because it was realized by everyone that such a highway would add tremendously to valnP.s
along· the route traversed by it. Certain citizens and property owners favqred what was kn'own as the westerly route,
while others favored the straight-to-the bridge route, somewhat further east and passing through the vicinity of Clarendon. Although the contest between the supporters of these
two routes is no'v but a matter of history because it has been
settled by the adoption of the westerly route over which the
boulevard is now being constructed by the state of Virginia,
it is mentioned here because it forms the backg·round out of
which grew the issue in this case.
While this contest was being hotly waged by those who resided along the proposed straight-to-the-bridge route on the
one hand and those who· resided along the proposed 'vesterly ..
route on the other hand, Lee Higlnvay Association, Inc., a
non-profit corporation headed by Dr. S. J\II. ,Johnson, which
h~d previously demon~trated its interest and usefulness ill
road building by assisting in the location and construction of
Lee Highway extending from another bridge across the Potomac at Washington, known as l{ey Bridge, through Arlington County and the State of Virginia. to the Pacific Coast,
became actively interested. The only purpose of this Association, which l1ad no particular interest in either route, was
to assist in bringing orde1~ out of chaos and getting the location of the boulevard settled in a way which would be satisfactory to the governmental authorities which would ultimately supply the money to build the highway. Accordingly,
the ·Association made a study and investigation of the twO'
proposed routes and determined that the westerly route was
the more feasible and practicable, because the land along·
the other route was so thickly populated that the cost of a
200 foot right of way would be prohibitive. At that time,
E B. Van Every was the owner of two tracts of land in Arlington County adjoining each other and containing in the
aggregate some 31 acres which lay in the line of the westerly
route. After reaching a conclusion in favor of the westerly
route, Lee Highway Association exerted itself actively in behalf of that route, and all that was done by it in this direction redounded to the benefit and advantage of the Van Every
land. This association, through Dr. Johnson and others, entered into negotiations with Hon. H. G. tShirley, Virginia S~ate
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Highway Commissioner, and members of the Virginia Stat9
Highway Commission, and took certain of them over the we~?t- ..
erly route. It likewise got in touch with the National' CapitaL: ·..
Park and Planning Commission, 'whose engineer, I Maj~:'' .
Carey H. Brown, reported in favor of and recommended t~~:.
westerly route. Due to the high price of land in Arlington
County, it was realized that tl}e cost of the right of way would ,
be a major consideration. Therefore, Lee Highway Associ~-
tion sent its agents and representatives to the land owners.•:
along the westerly route to secure from them donations of
the necessary strlps for the 200 foot right of way. A printed
form of contract was prepared for the signatures of thosQ~·:
'vho would donate the right of way, as was done by a great
many of them.
When representatives of Lee High,vay Association called
at the home of Mr. E. B. Van Every and requested him to
donate a 200 foot right of 'va.y strip through his said tract of
land containing some 31 acres,. which then had no improvements on it, except his dwelling l1ouse and perhaps one or two
other houses, he declined to give the right of way, saying
l1e was getting on in years and would prefer to sell his entire
tract. In antcipation of just such a situation as this, Lee
Highway Association had caused to be organized a corporation known as Boulevard Properties, Inc., for the purpose
of purchasing, or contracting to purchase, tracts of land along
the route of the boulevard, which purchases or contr..acts to
purchase, said corporation would assign to any individ't;tal
who would assume the obligation of paying the purchase price
and donate tl1e necessary 200 foot strip for the boulevard.
Accordingly, a contract was entered into by Mr. Van Every,
'vhereby he ag-reed to sell his entire tract to Boulevard Properties. Inc. Subsequently, evidently feeling that the construction of the boulevard would so enhance the value of the
residue of his property that be could realize therefor a
larger sum than that named in the contract with Boulevard
Properties, Inc., ~1:r. Van Every notified Lee Highway Association that if the contract with Boulevard Properties, Inc.
could be cancelled and annulled, l1e would donate the 200 foot
rig·ht of way through his property. This change of heart
on the part of Mr. Van Every led to the execution of the
contract of December 30th, 1925, between him and his wife
and Lee Hig·hway .Association.
On December 30th, 1925, ~1:r. Van Every, his wife and son
met representatives of Lee Highway Association in the office
of his attorney, Mr. W. C. Gloth, at Arlington Court-House,
where the printed form of :right of way contract bearing

-Supreme Court ,<)f Appeals of Virginia.

4
.

.

that date was duly executed and delivered and the original
contract between Mr. Van Every a.nd Boulevard Properties,
Inc., was surrendered up and cancelled. This contract is to
be-· found on page -136 of the· transcript. After setting out
iil two introductory or whereas paragraphs a brief descrip~
tion of the boulevard and tha.t its construction would greatly
enhance the value of the property of Mr. Van Every, that it
\vas desirable the land nccessarv for such boulevard be secured l;>y Lee Highway Association and held in trust to be
transferred either to tlle Commonwealth of :Virginia, or the
National Capital Park Commission, or such governmental
agency- as m: g·ht be authorized to develop the boulevard, the
contract then in dear cut· and unequivocal language binds E.
B. Van Every and Virg·inia Van Every, his wife, their heirs
and assigns, to convey to Lee H1ghway Association so much
of their lands as may be.necessa.ry to provide a 200 foot strip
for the boulevard, '·'as the same has been located or may be
located by Lee Highway Association'', such strip being designated as a pa.rt of said 31 acre tract here!nbefore mentioned. -The next paragraph hinds the Van Everys to so restrict the use of their adjoining lands that no buildings shall
be erected or maintained thereon ·within a distance of 60
feet from the boulevard~ The next paragraph provides that
said strip of land should be conveyed by pi:oper _deed when
r~quested by Lee Highway Association with a s~ipulation that
in event it became necessary to remove or rebuild any building·s or improvements located ·on the 200 foot strip, that work
should be done witl~out expense to the Van Everys. The
paragraph next followipg permits the Van Everys to retain
the use of said strip of land ''until such time as it may Le
required for the dev:~Iopment of said boulevard'', and the
nex~ paragraph places upon Lee Highway Association the
burden of se-curing by Aprillst, 1926, "enough la.nd and sufficient cooperation from the respective communities, the Commonwealth of Virg-inia. and the National Capital Park Commission'' to justify proceeding with the plan for the boulevard, failing "rhich the contract should be null and void.
By the next paragraph it is provid~d that the decision as to
whether such ·cooperation had been secured 'vas left with
Lee Ilighway Association, and its decision should be final
unless the Van Everys, within ten.· days after r~ceiving notice of said dc~ision, should :file an appeal in writing, _to the
;Chairman .of th~ State Highway Commission of Virginia.
No sueh appeal was filed.
.
.
·· On the back of the contract is a memorandum to the effect
that said right of way through the Van Every property,
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which had then been subdivided and was known as "Mount
Royal Subdivision", should take one of three routes, one
of which was along Easy Street as shown on said subdivision of Mount Royal which was attached to and made a
part of the contract and was duly recorded with it in the deed
hooks of .Arlington County_
There can be no doubt about the fact, from an inspection of
this contract and from' the evidence in the case, that at the
t~me this contract was executed both Mr. and ~Irs. Van Every
had determined to donate tbe 200 foot strip of land through
their properl.y, in consideration of the enhancement in value
of the residue of their property and the cancellation of th~
orjginal Boulevard Properties contract. There is in the
record no suggestion of misunderstanding or mistake on their
part at that time as to what they were obligated to do by this
contract, which was prepared in part by and in the presence
of their attorney, Mr~ W. C. Gloth, and there executed and
delivered.
After obtaining this agreement from the -Van Everys on
December 30th, 1925, Lee Highway Association actively continued its work of securing· rig·hts of way from other parties
and presenting to the Virginia State Highway Commission
and National Capital Park Commission the advantages of
the westerly route over the straight-to-the' bridge route, and
this work was so successful that on ~{arch 27th, 1926, enough
land and sufficient cooperation from the respective communities, the Commonwealth of Virginia and the National Capital
Park Commission had been secured to proceed with the plan
for the boulevard, and a decision 'Yas reached by Lee Highway Assoc~ation to that effect. .See copy of minutes on page
144 of the transcript. E. B. Van Every and Virg:nia Van
Every, his wife, were notified of this decision on March 29th,
1926, according to the te~t;mony of Mr. W. S. Hoge, Jr., Dr.
S. M.•Johnson and others.- But some of the witnesses for the
appellee fix the date of the visit on which this notification
was given as >being April 1st, 1926. It is not denied even by
witnesses for the appellee that Dr. Johnson and 1\frs. Chambers did go to 1\Ir. Van Every's home on one of these dates.
·vVbich date is correct is not important. . Dr. Johnson testified that he gave the notice to Mr. Van Every orally and
handed him the original of a letter containing- the notice, a
copy of which letter is found on page 140 of the transcript.
It is not contended on behalf of the appellee that any al.J~
peal .was ever taken from the decision of the Lee Highwa~~
Association to the effect tha.t sufficient cooperation had been
-secured, nor is there in the ·testimony any denial of the fact
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that such cooperation was actually secured. On the contrary, the testimony of Dr. Johnson and ~Ir. Hoge shows
conclusively that it had been secured prior to Aprillst, 1926.
On the occasion of Dr. Johnson's visit to the home of Mr.
''an Every, e~ther on March 29th or April 1st, he testifies
he took with him a draft of deed, prepared according to a
form made by Mr. F. N. Coldren, of 'Vashington, D. C.,
who was the attorney for Lee H1ghway Association, from
E. ·B. Van Every aud his wife to Lee High,vay Association,
conveying the 200 foot strip of land along Easy Street. Mr.
Van Every declined to sign this deed saying he would do
nothing until he could consult·his attorney, Mr. W. C. Gloth,
etc. He died on June 22nd, 1927, without having executed
any deed, leaving a will devising the 31 acres of land to his
wife, Virginia M. Van Every, the appellee. Although her
husband before his death, and thereafter ~Irs. Van Every,
were requested to convey the strip of land according to the
terms of their contract, they failed and declined to do so ;
but Lee Highway Association, having actually secured the
necessary cooperation required by its agreement with the Van
Everys, as is shown by the testimony of Dr. S. M. John-.
son and Mr. vV. S. Hoge, Jr., having formerly ascertained and
determined that fact, as shown by minutes of the meeting held
March 27th, 1926 (Tr., 144}, having fully and completely performed every -obligation which was required of it, rested in
the assurance that the Van Everys could not escape their
obligation, under the contract. The procuring of this right
of way through the Van Every property was reported to the
Virginia State Highway Commission and in due course the
Comm.iss~on, unquestionably influenced by the fact that this
and other rights of 'vay along the 'vesterly route were being donated to the state without charge, adopted the westerly route extending from Fort Buffalo in Fairfax County on
through Arlington County and the ·Van Every property to·
the land owned by the United States Government near the
southerly abutment of Arlington Memorial Bridge, which
route was duly taken into the state highway system. Thereupon. the c-onstruction of the boulevard through the Van
Every property became an assured fact, which greatly enhanced its value.
In the spring of 1931, the State of Virginia commenced the·
actual construction of the boulevard from Fort Buffalo to
the bridge. Relying upon the rights acquired by Lee Highway Association under the contract of December 30th, 1925,
wh;cl1 rights were duly transferred by said Association to the
Commonwealth of Virginia by deed of bargain and sale (Tr.,
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21), your petitioners entered upon the said Van Every tract
on March 12th, 1931, for the purpose ·of commencing the
oeonstruction of the boulevard through that tract. Thereupon,
Virginia M. Yan Every instituted thi~ suit for the purpose of
perpetually enjoining your petitioners from proceeding with
the construction of the. boulevard through her said land.
Your petitioners answered the said bill for complaint and
:filed a cross-bill praying that the bill of injunction be dismissed and that the said ''irginia ~I. Van Every might .be
required to specifically perform the contract of December.
30, 1925, by executing and delivering to the Commonwealth
of Virgin1a a deed ·conveying the strip of land 200 feet wide
along the Easy Street route. Upon a final hearing, your petitioners were perpetually enjoined from proceeding with this.
work and their cross-bill dismissed. But in order that the con....
struction of the boulevard might not be delayed, pending the
-prosecution of this appeal, the value of this 200 foot strip of
land and ·damages to the residue have been :fixed by commissioners. appointed by the court, at $7,815.00, which sum has
been paid into court and will go to the appellee, if the action
of the lower court is affirmed, and if not, it will be refunded
to the Commonwealth of Virginia. The boulevard ·is now
being constructed by the State of Virginia, so that the Van
Every land is receiving the benefit of the enhancement
thereby produced.

ASSIGN]_\,IENT OF ERROR.
. Your petitioners assign as error the action of the trial
court in entering the final decree of April 24th, 1931, perpetuating the injunction and dismissing petitioner's cross-bill.

ARGUMENT.
It will be observed from the foregoing statement of fact~
that the agreement of December 30th, 1925, which is the key
to this case, was executed and delivered by E. B. Van Every
and Virginia :Van Every, his wife, for a valuable consideration, namely, the surrender and cancellation of the option
agreement held by Boulevard Properties, Iric., and the expected enhancement in value of the residue of their tract by
reason of the construction of the boulevard; that Lee Highway Association, Inc., performed all of the obligations contained in said agreement, namely, it secured sufficient land
and cooperation to proceed with the plan of the boulevardby April 1st, 1926; on or before that date it notified E. B.

..

8

Supreme Court.of Appeals of Virginia.

Van· Every and ·Virginia M. Van Every of its decision to that
effect and tendered for their execution a deed conveying the
Easy Street route. This agreement in the· language of this
Honorable Court in· Hairston vs. Hill, 118 Va. 339, 342, "Contains all the essential elements of a valid executory contract
_-that is_ to say, compet~nt parties, a legal subject matter,
avaluable consjderati on, and mutual assent.. C~finor 's Inst.
Pt. I (1st Ed.), p. 16)." Under these circumstances it becomes -.pertinent to ascertain upon what theory the defendant in error seeks to escape from the obligations contained in
the ag!eement of December 30th, 1925, after having received
all of the Benefits conferred .upon her and her late husband
by_ said agreement.
The _only c:ontenti_on seriously reJicd upon hy counsel for
.Virgin~a ~L Van Every is that the agreement of December
30th, 19"25, which petitioners sought to specifically enforce,
is void because a11eged to be repugnant to the rnle against
pe~petuitie~. It was argued by counsel for appellee tha.t the
said agreement is an option, the time for the exerc!se of
which is no_t ~xed by the terms of the agreement itself and
that hence Lee Highway Association, Inc., its successors ancl
·assigns w-ere given_ the perpet-ual right. to exercise the rights ·
granted therein. In view of t~1is assault upon the validity of
the agreement, it becomes necessary to critically examine
the same in connection with the rule against perpetuities in
order to determine 'vhether or not such rule has any application thereto. Petitioners ·feel that the rule against perpetuities is :wholly ina.ppli~able and that this defense is the last
resort of ingenious counsel in their effort to uphold the defendant in error in her unju~t and inequitable refusal to per·form the obligations imposed upon her by the agreement of
December 30th, 1925, although she has received all the benefits in contemplation when it was sign·ed.
. Th~ rule against perpetuities applies 9nly to the vesting of
estates a'!Jd if it appears from the· instrument involved that
the ·estate thereby c.reated must necessarily vest within a life
·or lives in being and 21 years a~9. 10 months thereafter, the
in~trument is valid. The mere f.act that the right to the
·possession or enjoyment of a. vested interest is deferred to
·a _remote period does not bring the instrument within the op.eration of the ril~e. !Enor on Real Property, Volume I, Section 848.
. What €state or interest did Lee Highway Association, Inc.,
acquire under the agreement of December 30th, 1925, and
when did such interest or estate vestf We think that this
·question can be answered only in two ways and tha.t either
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answer will show conclusively that the interest or estate necessarily vested on or before Aprillst, 1926, which 'vould be
about 90 days from the date of the execution of the agreeEnent.
One view· to take of the instrument is that it conveyed to
the Lee Highway Association, Inc., an absolute equitable fee
simple title to one of the three designated 200 foot strips of
land referred to in said instrument, subject to be defeated
by the failure of the Lee Highway Association, Inc., to secure enough land and sufficient cooperation to proceed with
the plan for the boulevard by April 1st, 1926. Under this
theory the equitable title to the route selected necessarily
vested at the time of the selection of the route subject to
belng defeated by the failure of· Lee Highway Association to
secure enough land and sufficient cooperation by April 1st,
1926, to proceed with th-e plan for the boulevard. Aprillst;
1926, was fixed by the instrument as the date by which to decide whether or not sufficient land and cooperation had been
obtained to proceed w~th the plan for the boulev~rd, and it
necessarily follows that ·it was. also contemplated by the parties and necessarily implied from the language of the instrument that the route of _the boulevard should have been determined upon by April 1st, 1926, a.nd in point of fact the route
of the boulevard was determined upon and fixed as the Easy
Street route and deed of conveyance tendered to E. B. Van
Every and Virginia Van Every on 1\1:arch 29th, 192"6. ·
Another view to take of the instrument in question is that
the condition that Lee Highway Association, Inc., should secure enough land and sufficient cooperation by April 1st, 1926,
constituted a. condition precedent to the vesting of the estate or title of the highway association to the? selected strip
and· that upon the happening of this event, which, by the
terms of the instn1ment was required to take place by April
1st, 1926, the estate of the :Highway Association vested.
In other wo1~ds, the 'vhole purpose and tenor of the instrument was that the rights of all parties should be vested
and determined by April 1st, 1926, and, therefore, the rule
aga;nst perpetuities can l1ave·no application whatever.
In the trial court, Counsel for appellees strongly relied
upon the case of Skeen vs. Clinchfield Coal Corporation, 137
:Va. 397. In that case, there was an agreement to sell and
convey a tract of land estimated to contain 100 acres ''except 5 am:~·s_ whi~h said first party reserves as a home to be
laid off so as to include said :first party's dwelling house,
orchard ~nd -other buildings, making one complete block and
the said -fi1·st party agTees to give said second party the ex-
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elusive right to purchase sa:d five acres at the price of $3,000.00, and in the ev·ent said first party decides to sell said
five acres and notifies said second party or their assigns,
then the second party will be bound to take said five acres at
the price of $3,000.00, and in the event the said first party de- .
cides to lease said five acres, said first party 'vill give said
second party the exclusive r~ght to lease same at a fair cash
value and said five acres to be used for farming· and agricultural purposes''. The Clinchfield Corporation acquired
the r~ghts of the second party and on July 7th, 1910, the
contract being dated March 7th, 1909, the first parties under
the contract, as well as one Skeen and wife, the latter having
agreed to purchase 27 acres of land in consideration of $9,452.50, conveyed to that company, subject to reservations ·or
exceptions, the above land. In the deed the parties of the
first part reserved five acres of land and covenanted on behalf of themselves, their heir·s and assigns that the Clinchfield
Coal Corporation, its successors and assigns should have the
exclusive right to purchase said five acres so reserved· at the
price of $3,000.00, and if said first party, his heirs and assigns desired to sell the same and so notified the corporation
or its successors and .assigns, then the corporation should
be bound to purchase the said five acres at the price of $3,000.00, and the said first party, his heirs and assigns, should
be bound to convey the same by a good deed. The question
in the case was whether the provision in question violated the
rule against perpetuities and the ·Court held that it did because it 'vas a eontract giving to the grantee a right to purchase and binding it to purchase the five acres whenever (but
not until) the grantor or his heirs or assigns should decide
to sell, or, in other words, that it was an executory contract
attempting to create an executory interest in the grantee
whieh mig·ht vest at any moment and yet which might never
vest. It is to be noted that this was an option to sell rather
than an option to buy, but the court treats both as being on
the same basis. Here the grantee company was only given
the exclusive right to buy ''Whenever the grantee or his assigns indicate a desire to sell". Clearly that is a perpetuity.
In the instant case, the right of J..,ee Highway Association,
Inc., to select the route and obtain enough land and sufficient
cooperation c.ould not be exercised after April 1st, 1926, the·
date specified in the agreement. If such a limitation had
been found in the deeu under consideration in the Clinchfield case, sulpra, the eourt could not have invoked the rule
against perpetuities. The only uncertain element· contained
in the agreement of December 30th, 1925, is the time when
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Lee Highway Association, Inc., its successors Qr assigns,
might elect to demand a deed of C9ilyeyance ~d enter into
the possess.ion and enjoyment of the selected route and we
think that the failure of counsel for the defendant in .error to draw a distinction between the time when the estate,
vested and the time the rig·ht of possession might be exereiserr:
l1as led tl1em arid the trial court into ~rror.
.:'\ ·i '··
An estate iR vested 'vhen there is an immediate right of
present enjoyment or a present fixed right of future enjoyment. The fact that mere possession is deferred makes no
difference.· Minor on Real Property, Supra.
The rule against perpetuities has been frequently applied
to cases involving a mere option to purchase real estate, which
by it~·terms can be exercised at any time in the future. SuQh
a case is Barton vs. Thaw, 246 Pa. St. 348-; Ann. Cas. 1916-D
570, also strongly relied upon by the appellee. Barton conveyed the coal and other minerals underlying the land in question. to Thompson and Ewing, who in turn conveyed the same
to Thaw. Both deeds contained this provision:
''And in case the said parties of the second part, their
heirs or assigns, should at any future time whatsoever desire
to purchase any of said land in fee simple, then the said parties of the first part, for themselves, their heirs or assign,s,
hereby covenant and agree to sell and convey the same to
said parties of the second part, their heirs or assigns, at a.
price not exceeding one hundred dollars per acre."
The option to purchase the surface was never exercised in
the life time of Barton or Thaw, nor was any attempt made
at any ;time to exercise it. Barton's heirs :filed their bill in
equity t0 remove the cloud upon the title created by the provision above quoted. The case was heard on hill and answer
and the opinion by Van S-wearingen, J., before whom it was
tried, was adopted as the opinion of the appellate court.
After pointing out that the rule against perpetuities was developed entirely at common law, Van Swearingen, J., observes-:
''It is fundamental that the rule deals only with future
estates. No present interest, whether alienable or not, is
objectionable under the rules against perpetuities * * *
Apart from statutory changes the rule is that no future interest in property shall be created which must not necessarily
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vest within hventy-one years, exclusive of periods of gestation, af-ter lives in being.''
See Ann:.. cas. 1916 D, page 571 ..
"When'1ives cannot be talcen as a measure, the perpetuity
is tw~nty-ane years.''

per~~d

Idem, page 572.
It was very properly J1eld tlutt ti1e above quoted provision
. or 90venant in the Barton deed could not be enforced bee.ause it violated the rule against perpetuities, in other words)?
that the optionees might never desire to purchase any of the
said land in fee simple, and this created a perpetuity..
But that is very different from the case at bar where the
entire contract, according to its terms, became nun and void
on Apr~l lst, 1926, unless certain thing·s w-ere done. And if
they were done then the right of Lee Highway Association
to the strip. of land became immediately fixed and vested, ancl
4epended on no further or future contingency 'vhateve:r~
When srdfieient cooperation had been secured from the respective communities, the Commonwealth of Virginia, and the
N ationa.l Capital Park Commission to proceed with the plan
for the boulevard, there was nothing further to be done by
Lee Highway Association, except to sa.y which of the three
routes it desired through the Van Every land, and this it did
by designating the Easy Street route by April 1st, 1926.
The case of Barton vs. Thaw, Sltpra, cites· an"d follows L9ndon, eto., R. Co1npa.ny vs. Gmn1n, 20 Ch. D. 562 (1~92), a leading English case, where the plaintiff railway company couveyed I~nd to George Powell, in fee simple, with a covenant
in the deed that Powell, his heirs or assig-ns, would, at any
time thereafter, 'vhenever the land mig·I1t be required for the
·railway or the \Vorks of the company, and whenever there,_
unto requested by the company on six calendar months' no-iice, upon payment of the price agreed upon, re-convey' the
land to the company. Powell sold the land to Gomm. It
was held that this cov-enant to reconvey could not be enforced, because it undertook to give an interest in land extending beyond the period allowed by the rnle against perpetuities. It is very clear that the covenant or option un-.
·der review in this case created a perpetuity, because it pro.vided tha.t the land should be reconveyed when(wer required
for the railway or works of the company and whenever re-
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qu-ested by the company on .six calendar monfhs' notice and
upon the payment of the price agreed. Neither of these
three thi~gs might ever happen. But in the case at bar L~e
Hig·hway Association, on or prj,or to Aprillst, 1926, had done
everythhig· which the agreement. required. The appellee cited
no case in the court below 'vhich on its face is like the case at
bar and w. e do not believe anv such case can be found. The
truth is that the agreement i~ the case at bar is utterly diff.erent from any agreement to which the perpetuities rule has
ever been, or sought to be, applied.
- It is difficult to understand on 'vhat theory it can be contended that the rule against perpetuities can apply 111 this
case. Perhaps that contention and the conclusion reached
by the court were based on the circumstance that no time is
specified in the agreement for the conveyance of the strip of
land beyond prov~ding that it shall be conveyed upon request. That is a very ordinary feature of a real estate agreement and whenever it gives difficulty the courts determine
and decree what is the reasonable time for its performance.
On this point it is hardly necessary to cite authorities, but
nevertheless the following may he 1nentioned. Cowan vs.
Radford Iron Co., sa Va.. 550; Warren vs. Wheele_r., 8 1\fetaalf
·97; Ahvood vs. Cobb, 16 Pick. 227; Rya!J1, vs. Hall, 13 1\.fetcalf
520; Thotn11son vs. J(e~cha·m,, 9 J"ohns 146.
The following quotation fron1 T·wrner vs. Hall, 128 Virginia
247, 251, is in point :
''Applying tl1is familiar and settled principle to the contract under consideration, we have a case in which, if the contract be construed as a mere option to purchase, Hall and
Connor were legally bound to. allow Ttt'rner a.nd H appe1·sett a
·reasmtable tinte within which to accept the terms of the offer before it could be withdrawn, and yet Turner and Happet·sett would be all the while entirely free to reject the offer without incurrh1g any liability. There is no expresR
promise to pay. ..A. ssuming that no such promise is jmplied,
the contract is un lateral, but the fact that it is under seal
according to the common law· rule still prevailing in Virginia,
gives rise to a conclusive presumption of a consideration to
the promisor. 3 l\fin. Inst. 139; H' atkins vs. Robertson, 105
·va. '269, 279, 54 S. }~. 33, 5 L. It. A. (N. S.) 1194, l\15 Am~
St. Re·p .. 880 (applying the rule_ to an option under seal.)
Tl~ere being no time fixed in t.he instrument for the duration
of the option, if it was an option, the law would imply a rea-
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sonable time (39 Cyc. 1241, 1243; Hanly vs. Watterson, 39 W.
Va. 214, 221, 19 S. E. 536)."
But whatever may be said about the construction of the
agreement relative to a conveyance we insist that the cir·
cumstances mentioned, namely, the failure to provide when a
de~d shall be executed, is no g1·ound for invoking the rule
against perpetuities. That rule is concerned with the vesting
of an estato or right and not with the transfer by deed of
such an estate or right. In this instance, as between the parties, it was not and is not material when a conveyance is executed. Authority to employ the land for the purpose designed was to become and did become complete when, in accordance with the terms of the agreement, the owners received the notice to which they were entitled and then took
no step to contravert the facts which the notice presupposed.
Thereupon they were in equity fully and finally separated
from their ownership. They w·ere about to realize their hope
.and ·expectation of a fine highway being constructed through
their farm to the greater enhancement of its value and there
was nothing to justify them in repudiating their contract and
f!;tanding out against those who had successfully striven to
have the highway established where the owners were anxious to have it established. A very simple agreement is
be:ng dealt with in this case. The absence of a single word
respecting the conveyance of the strip of land would not have
vitiated jt and a fortiori it is not vitiated because of its providing that a deed shall be executed on request instead of.
providing that it shall be executed on a definite date. Viewed
from whatever angle the theory which is assumed to warr::'nt
the application of the rule against perpetuities appears noth
ing less than absurd.
It js but a repetition of what has already been stated to say
.that .the agreement is in no sense unusual or extraordinary.
It does nothing more than stipulate that upon the happening of an event by April 1st, 1926, the ownership of strip of
land should pass .subject to a proviso as to the occupancy of
the land pending the construction of the highway and a fur··
ther proviso as to the removal of the building if there should
be any on the strip. The event occurred and the equitable
ownership vested, and no question as to the conveyance of the
land has any bearing on the validity of the agreement.
In conclusion it is respectfully urged that the appellee
hav.ing received all of the benefits of the contract is not in
a position to seek the aid of a Court ·of Equity in escaping
from the obligations thereof, and the action of the trial
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court should .be reversed, and this Court should proceed to
enter a final decree dismissing the appellee's bill and requiring the appellee to execute a deed to the Commonwealth
of :Virginia., conv·eying a good and sufficient title to the land
in question.
Petitioners adopt the foregoing petition as their brief in
ihis cause and respectfully request that their counsel may
may be permitted to state orally the reasons for reviewing
the decision hereinbefore complained of.
Your petitioners aver that a copy of the foregoing petition
was on the 20th day· of October, 1931, mailed to the counsel
for the appellee.
Respectfully submitted,

F. S. McCANDLISH,
. CHARIJES PICKETT,
I. F. HALL,
Counsel for Petitioners.
The undersigned counsel, practicing. in the Supreme Court
of Appeals of Virginia, does hereby certify that in his opinion it is proper that the decision complained of· in the above
entitled case should be reviewed and reversed by the ·Supreme Court of Appeals of Virginia.

. F. S. McCANDLISH.
Rec'd Octo. 21/31.

H. S.•J.
An appeal allowed.. Bond $500.00. November 12,
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In the Circuit Court of Arliington County, Virginia.
TRANSCRIPT OF RECORD.
· In the Case of
Virginia M. Van Every, Complainant,
vs.
H. G. Shirley, :virginia State Highway Commissioner, et als:,
Defendants.

16

.·Supreme Court.of Appeals of Virgfuia.. · ·

.

INJUNCTION PROCEEDINGS.

. ..

• .-

· Chancery No. 4195.
In the Circuit C,o1:1rt .of :A-rlington County,. Virginia.
. Filed J\IIar. 18, 1931..
Vir.ginia :LVI_. Van. Every, Complainant,.
vs.
H.- G. Shirley, Virginia State lligh,vay Commissioner, Virginia State IIiglnvay Commission, cons:sting of H. G. Shirley, Commissioner, Wade H. ~{assie, Secretary, William H ..
East, I. Wallre Truxtun, and H. G. Gilmer, H. G. Shirley,
Wade H. Massie, William H. I~ast, I. '\Valke Truxtun, H.
G. Gilmer, R.. I. Mount, individually and as resident Engineer of the Virginia State Highvlay Commission, R. W.
Patterson, individually ·and as Superintendent of the State
.Convict Road Force, Defendants.
To the Honorable Walter T. 1\IcCarthy, Judge· of the Circuit
.· ·Court of· Arlington County, Virginia:
co~plainant, Virginia 1\L .Van Every, respectfully
represents unto the Conrt as follows:

: You;r

One. That she is a citizen· of the United States, a resident
of ·the State of Virginia and sues in her ovln right on account
of the matters and things hereinafter stated.
Two. Defendants H. G. Shirley, '\Vade H. lriassie, William
H.__ Ea:st, J. Walke Truxtun and I-I. G. Gilmer are sued each
individually and, as 'veil, defendant H. G. Shirley is sued as
Virginia ~tate Highway_ Co~issioner. The Virginia State
Highway Cominissiou, consisting of H. G. Shirley, Commissioner, Wade I-I. :M:a.ssie, Secretary, William H.
page 2 ~ ;E~st, I. Walke Truxtnn and H. G. Gilmer, is sued
as The Virginia State Highway Commission. Defendant R. I. ~fount is sued individually and as resident Engineer of the :Virginia State Highway Commission, and defendant R. W. Patterson is sued individually and as Superintendent of the State Convict Road Force.
Three. That she is the owner in fee simple of a certain tract
of lf:l,nd in ,Arlington County, State of Virginia, ·formerly
known·as Lot Numbered 13 of B. W. I-Iunter's estate, containing seventeen and a half (17%) acres ·of ground, as shown
by a plat thereof recorded in Liber F. No. 4, at folio 138, of
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the Land Records of Arlington County, Virginia; that said
land was devised to your complainant by E. B. Van Every,
deceased, by Will dated Febn}ary 11th, 1925, probated and
recorded in Will Book No. 14, at page 10 of the records in
the Office ·of the Clerk of the Circuit Court of Arlington
County, Virginia, on ,June 28th, 1927, and an attached copy
thereof is herewith filed, n1ark_ed liJxhibit ''A" and prayed to
be made a part of this bill. Ever since the probate of the
aforementioned 'Viii of the said E. B. Van Every, complainant has resided upon the land land and premises and still resides upon the same and is in full possession thereof, ·except that. certain portions of the said land, not subjeet to the
trespass or threatened trespasses hereinafter complained of,
are in the possession of tenants; those portions of the land
'vhich have been subject to the trespass hereinafter compla~ned of and threateu~d are in the sole and exclusive pres€nt possession of the complainant. That the said land has
been, during the possession of your complainant, and is now
enclosed by a barbed wire fence clearly defining its boundaries· and, also, providing additional protection and safeguards
_ aga~nst encroachments and trespassing. Wi~hin
.
page 3 ~ that portion of the said land over which the defendants, through their threatened trespass hereinafter compl~ined of, have announc.ed their intention of proceeding by way of trespass and 'vaste, there is constructed
and now exists a c.ertain septic tank adapted for the use
and actually used by the complainant, as well, as the aforementioned tenants who . occupy a portion of the said land,
together with tl1e pipes and fields necessarily incident
thereto, the interference with or destruction of which would
imperil the health and comfort of the complainant, the tenants living ·On the said land a~d other persons as well.
Four. On, to-,vit, 1\IIarch 12th, 1931, defendants, with froce
and arms and without license, authority therefor, or right,
without having condemned the said laud or instituted a·ny legal p.roeeeding to condemn.said land or paid to the Complainant, or into Court, or to the Clerk thereof, for ber benefit
such sum as said Highway Commissioner shall estimate to
be the fair value of the land taken and damage done, before
entering np9n said land for construction purposes in the manner provided by law and without the said land having been
conveyed, dedicated or set apart for a public or quasi public
us~, through their servants acting under authority and instructions .so to, do, broke and entered c.omplainant 's close
consisting of -the aforementioned land, for the alleged pur-

~8

Supre~e

Court of Appenls of Virginia.

pose of constructing and proposing to construct a public highway, and carried upon the said land a steam shovel, scoops,
teams of horses, and equipment for excavating, grading and ·
filling land and then and there, 'vhile on cornpl~nant 's said
prem~ses, with the said shovel, scoops, horses and equipment,
defendants, acting through their servants therefor, as aforesa:d, proceeded to excavate and remove complainant's soil,
and to make excavations in portions of her said
page 4 ~ land to fill in other portions thereof, thereby doing
and threatening- to do to complainant's said land
great and irreparable injury and to impair the value thereof
for agricultural purposes or building lots. That the said
road, if permitted to be constructed, would substantially prevent the complainant from developing said property to her
advantage for building purposes, and the effect <"~whereof
would be to deprive your complainant of the substantial use
of her property without due process of law. Among other
impediments to the proper development of the said land for
building purposes, should the erection of such a highway as
is now attempted be made by the defendant, would be the r~
sult that the erection of such a h; g·h,vay w·ould prevent or
seriously interfere with the setting apart, erection and maintenance of a road to run approximately at right angles with
and crossing the said proposed higlnvay, which cross road is
a necessity to the proper development of the said land as a
building subdivision.
Five. Defendants have and are maintaining their construction force, their machinery and equipment adjacent to complainant's said land whereon the aforementioned trespass
was committed heretofore, and are threatening and intent
to resume and continue the said trespass and to excavate
and fill in the said land and to erect the said comtemplated
highway ac.ross and over the same without authority or right
in law therefor, in disturbance of complainant's possession
and to the irreparable and serious and permanent injury to
her property, destruction of her property rights and depivation of her property without due process of law. Said
_threatened acts of defendant will constitute a continuing and
aggravated trespass and waste and unless enjoined
page 5 ~ by this Honorable Court, temporarily and permanently, complainant will suffer and continue to suffer great and irreparable loss and injury, as hereinbefore specified. Complainant further alleges that the threatened re. .
sumption of the said .unlawful acts of the defendants are so imminent and the amount of damage to complainant's property
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which can be done in a short period of time is to great, that to
delay the issuance of a temporary re~training order or a preliminary injunction against the defendants until they or any
of them could or can be served with process, or notice of the
application for such restraining order' or injunction, would
result in great and irreparable loss and injury to the eom·plainant's propert.y thro·ugh the excavation and removal of
soil from. one place a~d depositin~ it ~ other p~aoo or places,
the grad1ng, excavating and filhng 1n of a highway. The
carrying out of the plan already begun of constructing the
said highway unlawfully across complainant's land, as aforesa:d, contemplates excavating to a depth of six feet in certain places on complainant's land and filling lower land with
said excavated soil, the actual result of which would be to
;raise the height of the road bed considerably above the level
'Of the surrounding land of your complainant, thus greatly reducing the value of complainant's surrounding land for building purposes and making it impracticable to develop the
same for building· lots.
Your complainant, therefore, prays that the said H. G.
Shirley, Virginia State Highway Commissioner, Virginia
State Highway Commission, consisting of H. G. .Shirely, Commissioner, Wade H. Maesie, Secretary, William ll. East, I.
Walke Truxtun, and H. G. Gilmer and H. G. Shirley, Wade
H. Massie, William H. East, I. Walke Truxtun, H. G. Gilman,
individually and as resident Engineer of the Virpage 6 ~ ginia State Highway Commission, R. W. Patter.
· son, individually and as Superintendent of the State
Conv:ct Road Force, their and each -of their agents, serv-)
· ants and employees be enjoined and restrained, temporarily
and permanently, from entering upon complainant's aforementioned land· and from attempting to build, construct and
-erect said road on complainant's land, unless and until thG
·:Virginia State Hig·hway Commission, or its authorities, have
condemned the said lru1d by due process of law, for the purpose of constructing the said road, or otherwise have lawfully acquired the right so to do ; and grant unto your complainant such other, further and general relief as to equity
.~hall seem meet, and as in duty bound she will ever pray, etc.

VIRGINIA M. VAN EVERY,
Complainant..
EMERY N. HOSMER,
THOMAS H. PATTERSON,
Counsel for Complainant.

---------
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State· of Virginia,
· ·County of Arlington, ss:
Virginia, 1\{. ~Van Every, the Complainant named in the
foregoing bill being duly sworn, says that the facts and alleg·ations here-in contained are true, except so far as they
are- therein stated to be upon information, and that so far
a.s tliey are therein stated to be. upon information she believes
them to be true.
VIR.GINIA l\L VAN EVERY.
page 7 ~

Tai{en, sworn to and subscribed before me Ro\y
A. Fulcher, a Notary Public of the County and
State aforesaid, in my capacity and cotmty aforesaid this
17th day of l\farcl1, 1931.
ROY A. FULCHER,
Notary Public, D. C.

1fy .commission

expi~~es

April 24, 1933.

page 8 ~ In the Circuit Court of Arlington County1 Virginia.
Virginia M. Van Every,
.

Complain~t,

VS' •

.H. G.; Shirley, Virginia State llighway Commissioner, Virginia State Highway Commission, consisting of H. G. Shirley, Commissioner, Wade H. lVIassie, Secre-tary, William a
·East,-1. Walke Truxtun, and H. G. Gilmer, H. G. Shirley,
Wade H. Massie, ·william H. East, I. Walke Truxtun, H ..
neer ·of the· Virginia State IIig·hway Commission, R. "\V.
. Patterson1 individually and as Superintendent of the State
G~ Gilmer, R-.I. 1viount, individually and as resident EngiConvict Road Force, Defendants.
In Chancery No. 4195.
· This 17th day of :March, 1931, ·virginia ~L Van Every, by
her counsel pres.ented_her bill with its accompanying exhibit,
duly verified by affidavit, to the nndersig11ed Judge of the
Circuit- Cottrt of Arlington County, Virginia, in the vacation
of said Court, praying for an injunction ag·anst H. G. .Shrley,
Virginia State Highway ComiD:issioner, :Virginia State. High-

H. G. Shirley, Hwy. Commr., v. V.

~I.

Van Every.

-2-1

way Commission, consisting of H. G. Shirley, Commissioner, ,
Wade H. Massie, Secretary, William H. East, I. Walke
Truxturn and H. G. Gilmer, and H. G. Shirley, Wade H. Massie, WilFam H. Ea~t, I. vValke Trustun and H. G. Gilmer in-dividually, and R. I. Mount, individually and as Resident Enginerr of the Virginia State Highway Commission, R. W. Patterson, individually and as Superintendent of the
page 9 ~ State Convict R.oad },orce, their and each of their
agents, servants and employees, restraining and enjoining them and each of them, their agents, servants and
employees from entering upon the land of tl1e complainant,
.Virginia l\L Van Every, mentioned in thi~ cause, and from
attempting to build, construct and erect any road on complaJnant's land, until and unless the Virginia .State Highway
Commission, or its authorities, or H. G. Shirley, Virginia
·State Highway Commiss:oner, have condemned the said land
by due process of law, for the purpose of constructing the
said road, or otherwise have lawful.ly acquired the right so
to do by due process of la,v.
Upon consideration of said bill and exhibits the u,ndersigned Judge is of the opinion that this is a proper case
for equitable reLef by injunction and doth hereby award an
injunction as prayed for in the said bill, enjoining and restraining the defendants a.nd each of them, their agents,
servants and employees as aforesaid.
This injunction order shall be in force from this date;
but this order shall not become effective until the complainant
or some one for her shall enter into bond before the Clerk of
this Court in the sum of $500.00 conditioned acco_rding to law.
Said injunct: on shaH expire on April 20th, 1931, unless sooner
enlarged or dissolved ..
Given under my hand this 17th day of

~Iarch,

1931.

"\VALTER T. lVIcCARTHY,
Judge of the 16th Judicial Circuit
. State of Virginia.
The Clerk of the said court will enter the foregoing as a
vacation orclcr as of the date of the 17th day of 1\iarch,
1931.
WALTER T. 1\fcCARTHY,
Judge of the 16th Judicial Circuit.
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Virginia:
In the Clerk's Office of the Circuit Court of Arlington County, March 17, 1931.
The foregoing vacation decree was this day received and ·
recorded in the Chancery Order Book of this Court.
Teste:
WM. H. DUNCAN, Clerk.
A Copy,-Teste:

WM. H. DUNCAN, Clerk.
-page 11}

In the Circuit Court of Arlington County, Virginia.

IN CHANCERY.
Virginia M. Van Every, Complainant1
vs.
H. G. Shirley, Virginia State Highway Commissioner, an4
others, Defendants. ·
ANSWER AND CROSS-BILL.
The joint and separate answer of H. G. Shirley, Wade H.
1r!assie, William H. East, I. Walke Truxton and H. G. Gilmer,
in their individual capacities and as members of the Virginia
State Highway Commission, and R. I. Mount, individually and
as Resident Engineer of the Virginia· State Highway Commission and R. W. Patterson, individually and as Superintendent of the State convict Road Force to a bill of complaint
exhibited against them by Virginia M. Van Every in the Circuit Court of Arlington County, Virginia:
These respondents, reserving to themselves the benefit of
the manifest imperfections contained in the said bill of complaint, for answer thereto, or to so much thereof as they are
advised it is material they should answer, answer and say as
follows:

1. They admit the allegations of Paragraph 1 of the sai.ci
bill of complaint.
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2. Answering Paragraph 3, they admit that by two deeds,
dated respectively October 1st, 1880, and November 9th, 1887,
recorded in Liber E, No. 4, page 294, and in Liber H. No. 4,
page 306, of the deed books of Arlington County, Virginia,
Bushrod Hunter and wife conveyed to the late E. B. V a.n ·
Every two certain tracts or parcels of -land, con·
·
page 12 ~ taining 17lh' acres each, known as Lots 12 and 18
of Brookdale. During the life time of the ~i'(l
E. B. Van Every, and while he was seised and possessed ··of
.said land, he and his wife, the said Virginia M. Van Every,
the complainant herein, for a good and valuable considerati<IDt
by their writing under seal, dated December 30th, 1925, dUly
recorded in Deed Book No. 283, at page 290 of the deed books
of said Colinty, covenanted and agreed in behalf of themselves, their heirs and assigns to convey to Lee Highway Assof
cia tion, Inc., to be held in trust and transferred to either the
Commonwealth of Virginia or to the National Capital Park
Commission, or to such other governmental agency as might
be authorized to develop the Lee Boulevard from the Arling~on Memorial Bridge across northern Virginia, so much of
their lands as might be necessary to provide a strip 100 feet
.wide on either side of the center line of said I..ee Boulevard
..as the same had been located or might be located by Lee
Highway Association, Inc., said strip of land being a part of
.a tract containing about 31 acres in Arlington County, Virginia, said parcel of 31 acres being the residue of the two
tracts of 171h acres hereinbefore referred to. The original
.written agreement of the said E. B. Van Every and Virginia
M. Van Every, together with the plat thereto attached is filed
herewith as a part of this Answer, marked Exhibit No. 1, and
is prayed to be read and considered as a part hereof. It will
.appear from said agreement that
''Should Lee Highway Association, Inc., fail to secure by
April 1st, 1926, enough land and sufficient co-operation from
~he respective communities, the Commonwealth of Virginia
.and the National Capital Park Commission to proceed with
~he plan for the boulevard, this contract shall be null and
:void and title will remain the same as though this option had
not been granted.
''Decision as to whether a. sufficient amount of
page 13 ~ land and cooperation has been secured is with Lee
Highway Association, Inc., and its decision shall be
.final unless the land owner, within ten days after receiving
;notice of said decision, shall file an appeal in writing to the
Chairman of the State Highway Commission on Virginia, a
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.copy of said appeal to ·be filed also with the Lee Highway
·Association, Inc. If such appeal is taken, the decision of the
.Chairman of the State Highway Commission shall be final."
Lee Highway Association, Inc., did secure by April lst,
1926, enough land and sufficient cooperation from the respective communities, the Connnonwealth of Virginia and the N a,
tional Capital Park Commission to proceed with the plan for
the boulevard and selected the first route mentioned in said
_agreement as the route of the Lee Boulevard, and the said
.E. ·B. Van Every was duly notified, of the decision of Lee
Highway Association, Inc., to this effect and a deed of conveyance from the said E. B. Van Every and Virginia M. Van
Every, his wife, to Lee Highway Association, Inc., convey-ing the land embraced in the first of the three routes described
in the sitid agreement was duly prepared and prior to April
.1st, 1926, was presented to the said E. B. Van Every and
Virginia 1\L Van Every, his wife, for execution, who, with.out assigning any good and sufficient reasons therefor, re·.fused to execute the said deed and thereby wilfully violated
the agreements and covenants contained in the said 'vritten
contract or option hereinbefore referred to. The said E. B.
Van Every and Virginia l\L Van Every, his wife, did not within ten days after receiving notice of the decision of the Lee
IIighway Association, Inc., as aforesaid, file an appeal in 'vriting to the Chairman of the State. Highway Commission of
Virginia and therefore, the decision of Lee Highway Association, Inc., by the terms of the said agreement, was final.
Subsequent to the execution, delivery and recorpage 14 ~ dation of the written agreement or option hereinbefore referred to, the said E. B. Van Every and
Virginia ~1:. Van Every, his wife, sub-divided the two aforesaid tracts of 17112 acres, into lots, blocks and streets, and
.dedicated the same as Mount Roya] Subdivision, and indicated
on the plat of subdivision duly of record among the land
·records of Arlington County, Virginia, the proposed route of
the Lee Boulevard 200 feet wide, extending 100 feet on ·both
!3ides of the center line of Easy Street shown on the plat of
said subdivision, and running through the entire tract from
the east to the west side thereof, being route 1 ·referred· to
·in said written agreement.
·
Subsequently the said E. B. Van Every departed this life,
and by his will, recorded in Will Book No. 14, page ~0, of the
will books of Arlington County, Virginia, he devised to his
wife, the said Virginia M. Van Every, the complainant herein, the said two tracts of land, containing respectively 171k
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acres each, which devise was of course subject to the equitable
'title of Lee Highway Association, Inc., to the said strip of
land 200 feet wide hereinbefore referred to.
By deed dated March 11th, 1931, Lee Highway Association,
Inc., assigned, set over and transferred to the Commonwealth
of Virginia the said agreement of December 30th, 1925, being
Exhibit No.1, together with all the rights and privileges thereby granted in favor of Lee Highway Association, Inc., including specifica-lly the right to maintain an action thereon
for the enforcement thereon and also conveyed to the Com;monwealth of Virginia, in fee simple all of its right, title and
interest. of every kind and description in and to said strii) of
·
land 200 feet wide, being 100 feet on each side of
page 15 } the center line of Easy Street, in the subdivision
of Mount R.oyal, and extending from the east line
.of the Van Every property to the west line thereof through
the said subdivision. This deed is herewith filed, marked Exhibit No. 2, and is prayed to ·be read as a part thereof.
These respondents admit that the said Virginia M. Van
Every has been in possession of the land in the Mount R-oyal
Subdivision, including the 200 foot strip hereinbefore referred
to until a short time preceding the filing of the bill of complaint in this ~muse, but they aver and charge that the com.Plainant has b~en in wrongful possession of the said 200 foot
strip of land since on or about March 12th, 1931, at which
time said strip of land was and became necessary for the
development of the said Lee Boulevard, and they further aver
that the equitable title thereto is vested in the Commonwealth
of Virginia, and that pursuant to such equitable title the duly
consituted servants and employees of, the Highway Commission of Virginia .have entered upon and been in possession
of said strip of land for the purpose of grading the same
preparatory to the construction of Lee Boulevard. They deny
that any of the acts of the agents and employees of the State
Hig-hway Commission of Virginia 'vill imperil the health and
comfort of the complainant, the tenants living on said land,
and other pers~ons as well. Respondents are without knowledge as to ;whether or not there is any septic tank of sewage
disposal field within the limits of the 200 foot strip of land
involved in this proceeding; but respondents aver that the
contract hereinbefore referred to as Exhibit No. 1 expressly
provides that
"Should it he necessary to remove and rebuild any buildings or other improvements now located on said strip or
strips, this work shall be done without expense to the landowner.''
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Should it develop during the course of the work
that any septic tan.k or sewage disposal field would
be disturbed or inte'rfered with by reason· of ~aid work, then
resp.ondents will of course proceed to con~t:ruct .another septic
tank and disposal field of a design and character not inferior
to the existing one at some other point on complainant ~s property as might be designated by her befgre clisturbing or interfering with said existing septic tank and disposal field.
3. These respond.ents deny that they did, on March 12t1l,
1931, with force ·and arms and without license "Or authority
therefor or right, and without the said land having been conveyed, dedicated or set apart for a public or quasi-public use,
through their servants, break and enter ·complainant's close.
They admit that the servants and employees of the Highway Commission .of Virginia entered upon the 200 foot strip
her~inbefore referred to and carried upon the said land,
scoops, mules and equipment for excavating, grading and filling land for the proposed Lee Boulevard, and did proceed to
excavate and remove .soil for the purpose of filUng in other
portions along ,the. route of the said Highway. ·They deny
that such acts will result in great and irreparable injury to
the complainant, or will impair the value of her lari.d for agricultural purposes or building lots. They :allege that the construction of the proposed magnificent Lee Bo"Q.levard from the
Memorial Bridge through the land of the: complainant will
greatly enhance the value of complainant ~s la11d.: ·.They admit that no proceedings have been instituted for the condemnation of said 200 foot strip of land and that no money has
been paid to the complainant or into court or to the Clerk
thereof forthe benefit of complainant, and they aver tha.t no
duty rests upon them to institute such condemp~ge 17 ~ nation proceedings, because the equitable title to
said 200 foot strip of land is vested in ·the .Commonwealth of Virgin~~· These respoll;({ents tender themselves
willing, however, in the vent that it should be· d:etermined in
these proceedings that the complainant is the fee simple owner
of the said 200 foot strip of land to forthwith institute condemnation proceedings, or, and they think this would be the
preferable course, to ask the court to appoint commissioners:
in this proceeding to view the land and ascertain what would
be a just compensation to the complainant for the same and
damages, if any, to the residue of the tract, or to pursue such
course as· the court may deem proper to determine just compensation to the complainant and see that the same, wheri
ascertained, is paid by the Commonwealth of Virginia with all
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reasonable promptitude. It is, therefore, r~spect~ully sub·-:';·
m.itted by these respondents that the complainant Is not entitled to any injunctive relief, her only claim -b~~ng to compensation, which relief can be granted in this .proceeding if
her right to compensation should be established herein·., .·
These respondents further aver and charge. that ther.e will
be held in the~ District of Columbia and in -northern Virg~~
41 the year 1932 the bicentennial celebratj<;)n of the birth: hf
George Washington; that elaborate plans -have been made for
this celebration which is national in scope, funds having been
appropriated therefore by the Congress of the United States,
a~d it is expected that thousands of people from all over the
:United States will visit the National Capital and Mount Ver.non and other· points of interest in northern Virginia, and
that in cont~mplation of this important event the Highway
(Jommission of Virginia and other governmental ag~D:~~s o~
the State of Virginia and of the United States have
page 18 ~ and are now exerting all the energies at their command to complete the construction of the Memorial
Bridge across the Potomac River, connecting the state of Virginia with the District of Columbia, a.nd the approaches thereto. The 200 foot strip of land hereinbefore referred to is a
portion of the· land which is needed for the·construction of· the
Lee Boulevard wpich is to be one of the ·finest highways in
the United Stat~s and which will connect the Virginia terminus of t~e ~Iemorial Bridge with othe-r highways in northern Virginia, particularly the Lee Higlnvay and that this Lee
.Boulevard will, in fact, constitute the gateway between the
North and the South. Under these circumstances, these respondents aver a~d charge that, considering the magnitude of
the enterprise and the short length of time between which
the: project is to be completed that· ·the public :interest is so
great that this honorable court is not warranted in granting
the injunctive relief prayed for by the complainant, especially
in view of the fact that the Highway Commission of Virginia,
irrespective of the written agreement or- option hereinbefore
referred to, has an absolute right, in the exercise of its power
<>f eminent domain, to the land· in controversy and that the
complainant is only entitled in any event to compensation,
which compensation may be ·allowed the complainant in these
proceedings.
·A-nd now, having fully answered, the said bill of complaint,
these respondents pray that they may be hence dismissed with
their reasonable costs in this behalf expended; that this answer may be taken and considered ·as a Cross-Bill; that the
right of the servants, agents and employees of the State High;way Commission of Vi.rginia to enter upon and proceed with
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the oonstruction of the Lee Boulevard along- the 200 foot
,

. · strip of land in contro.versy may be established;
19 ~·that the agreement of the complainant to convey
. · ·. · · the 200 foot strip of land to the- Commonwealth of
Virginia, the assignee of Lee Highway Association, Inc., may
be--·~pecificdlly enforced; that the complainant be required to
·~xecute a good and sufficient deed of conveyance of said strip
of land to the Commonwealth of Virginia; that the prelimiilaryinjunction heretofore awarded without notice to these respondents may be dissolved; that the State Highway Commission of Virginia may be awarded damages accruing to it
by reason of .the- gTanting of the said injunction; that the re._
lief ·prayed for by the complainant •be· denied and that these
respondents may have such other, further and general relief
as th~ nature of the case may require or to equity may seem
JJ1.eet and proper.
·
p~ge

I-I. G. SHIRLEY,

State High,vay Co-mmissioner·.
THE VIRGINIA STATE HIGHWAY
CO!iMISSION,
H. G. SHIRLEY,
Individually1 a.nd as a member af the Virginia
State Highway Commission ..
WADE H. :NIASSIE,
Individually, and as a member of the Virginia
· State High,vay Commission.
WILLIAM H. EAST,
Individually, and as a member of the Virginia
State Highway Commission.
I. WALKE TRUXTON,
Individually, and as a member of the .Virginia
State High,vay Commission.
H. G. GILMER,
Individually, and as a men1ber of the Virginia
State Highway Commission.
By CounseL
R. I. J\IIOUNT,
Individually, and as Resident Engineer of the
Virginia State Higl1way Commission.
R. W. PATTERSON,
Individual~y, and as Superintendent of the
State •Convict Road Force.
By counseL
Ji". S. McCANDLISH and
CHARLES PICKETT,
SoHcitors for the n·efendants.
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page 20 }- State of Virginia,
··
County of Fairfax, to-wit:

I, Bernice "\V. Jerman, a Notary Public in and for the State
and County aforesaid, whose comn1ission as such expires on
the 19th day of June, 1931, do hereby certify that this day
personally appeared before me in my said County R.I. Mount,
whose name is signed to the fo1·egoing Answer, and made oath
before me in due form of law that he is cognizant of the facts
stated in the said Answer and that to the best of his knowl·
edge and belief they are true.
Given under my hand this 19th day of March, 1931.
BERNICE W. ,JER.MAN,
Notary Public.
page 21
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:mXI-IIBIT 2 WITH ANSWER AND CROSS
BILL.

THIS DEED, made this 11th day of l'V[arch, 1931, by and
between I.JEE HIGli\VAY .ASSOCIATION, INCORPORATED, a corporation organized and existing under the laws
of the State of Virginia, party of the .first part; and THE
CO~IM:ONWEALTH OF VIRGINIA; party of the second
part;
WHEREA.S, by a certain instrument under seal, dated ·December 30th, 1925, recorded in Deed Book 283, page 290 of the
deed books of Arlington County, Virginia, E. B. Van Every
and Virginia Van Every covenanted and agreed to convey
to the party of the first part so much of the lands of the said
Van Every and wife as might be necessary to provide a strip
100 feet wide on either side of the center line of Lee Boulevard as the same had been or might be located by the said
party of the first part, said strip of land being a part of a
tract containing about 31 acres in Arlington County, Virginia,
and further covenanted and agreed to forever restrict the use
of their adjoining lands so that no buildings should he erected
or maintained thereon for a distance of sixty feet from said
boulevard and further covenanted and agreed to convey said
_strip of land, upon request of the party of the first part ;
and
WHEREAS, said agreement provided that said strip of'
land or right
of way
..
. -·should proceed along one of three routes

~---

----

------

---
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of the sub-division of Mount Royal, said three routes being
·
described in said agreement; and
WHEREAS, it was further provided in said agreement that
the same should be l1Ull and void if the party of the first
part should fail to secure by Aprillst, 1926, enough land and
sufficient cooper~ tion f:r<tm t:he -respective communities, the
Commonwealth qf Virginia and the N&.tio:nal Capital Park
Commi.s~Sion tp proc~~q with the plan for the L~e Boulevard;
and
WliER.]JAS, ~n.ough lalld and sufficient cQoperation from the respective communities, the Commonwealth ot Virgi~ia, anq tl1e National Capital Park Commission to prQce~d with the plan for the said Lee Boulevard
prior to April 1st, 1926, was secured and notice of such fact
was given to said E. B. Van Every and Virginia Van Every
and constr\lction of the Lee Boulevard has now been com,.
menced in accordance with th~ plan thereof; and
page 22

~

WliEREAS, the party pf the first p~rt ~lected to proceed
along the first rqute reterrecl to in the afqresai<;l agre.emellt,
namely, lOO ~~~t on ~ach side of the ce~ter lin~ of Easy Stre~t
(as shown on plat qf sub-division of 1\{ount Royl!l) ·apd ex~
tendin.g from the east line of the Van Every property to th~
west line thereof and in accordance with the provisions of said
agreement demand was made upon said E. B. Van Every and
Virginia Van Every for a ~onveyance of said ~00 foot st:rip,.
'vho ref~1seq to ~omply with said demand; and
WHEREAS, the party of the first part is desirous that the
title to the strip of land should be conveyed to the party of
the second part and to that end desires to set over, assign,
transfer and convey to the p~rty of the second part all of its
right, title and interest of every kind and desc.ription, eitb.e:r;
at law or in equity, in and to the said strip of land, together
'vith all of the rights obt~ined by it by virtue of the afor~
said agreement; now, ther~fore, this deed
WITNESS~TH :-That in consideration of th~ pr~111~~e~
and the sum of $5.00, cash in hand paid by th~ party of the
second part to the party of the first part, receipt whereof
is hereby acknowledged, the party of the first part does here. by assign, set over and transfer to the party of the second
· part the aforesaid agreement of Decemb~r 30th,
.Page 23 ~ 1925, together with all the rights a11d privileges
thereby granted in favor of' the party of the first

H. G. Shirley, Hwy. Com.IXlr., .v. ·v. M. Van ~very.

31

J>art, including specifically thef right to maintain an action
thereon for the enforcement thereof and does also hereby
grant, bargain, sell and convey unto the Commonwealth of
Virginia in fee simple all of its right, title and interest of (
every kind and description in and to the said strip of lan4. ·
200 feet wide, being 100 feet on each side of the center line of.
Easy Street in the said subdivision of Mount Royal, and ex~
tending from the east line of -the Van Every property to the
west line thereof through the s~id suh-d!vision.
IN TESTI1YIONY WHEREOF, Lee Highway Association,
Incorporated, has caused these presents to be signed by its
President and its corporate sale to be hereto affixed by its Secretary the day and year first above written.
·
LEE HIGHWAY ASSOCIATION,·
INCORPORATED,
LEE HIGHWAY ASSOCIATION,
INCORPORATED,

By: S. M. JOHNSON, President.
CORPORATE SEAL
ATTEST;
Corporate Seal
Attest:
A. L. FOWLER, Secretary.
District of Columbia, to-wit:
I, Mary V. Judge, a Notary Public in and for the District
of Columbia aforesaid, do hereby certify that S.M. Johnson,
President of Lee Highway Association, Incorporated, whose
-name is signed to the foregoing deed, dated March l],.th, 1931,
this day personally appeared pefore me i~ my said District
and in the name a.na on behalf of said Lee Highpa:ge 24} way Association, In;corporated, acknowledged the
same ~nd made oath before me in due form of law
that he signed and acknowledged the said deed purs~ant to
autho~ity conferred upon him by the Board of Directors of
s~d corporation and that the seal thereto affixed is the true
~QrpQ:rat•e. s_eal of said corpor' tion and was thereto -affixed
·by due authority.
.
1

·r
1

I
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·Given under niy hand and notarial this 17th day of March,
1931.
Seal

MARY V. JUDGE,
Notary Public ..

· · My commission expires Apr. 28, 1935.
page 25 }

In the Circuit Court of Arlington County, Virginia.

Filed Mar. 30, 1931 ..

IN CI-IANCERY NO.
Virginia :.M:. Van Every., Complainant,
vs.
H. G. -Shirley., Virginia State Highw-ay Commissioner, et al.,
Defendants.
ANSWER TO CROSS-BILL ..
The ans,ver of Virginia ~I. Van Every to the cross-bill of
complaint filed against her in the Circuit Court of Arlington
County, Virginia, by H. G. Shirley, Virginia State I-Iighway
Commissioner, and others, respondents..
This cross-respondent, 'vho will hereinafter be called the
complainant, reserving to herself the benefit of all just exceptions to the said cross-co-mplaint, for answer thereto, or
to so much thereof as she is advised it is material she should
answer, alleges and says :
·one. No ans,ver to ·paragraph one is required.
Two. Complainant admits so much of the averments of
paragraph two of the said cross-bill as alleges the conveyance
to E. B. Van Every in his life-time of the property referred
.to as Lots 12 and 13, Brookdale. Complainant admits that ·
the said E. B. Van Every and herself executed the paper writing referred to in the said paragraph as bearing the date of
December 30th, 1925, the original of which paper -\vriting, if
and when exhibited to the Court, will be evidence of the contents thereof; complainant further says, however, that the
legal construction and the effect upon the parties of the said
paper writing are matters of la'v and that she is· not called
upon to answer so much of said cross-bill as purports to in-
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form the Court of alleged covenants and agreements contained in the said writing. Complainant
denies, however, that the said pa.per writing was
or is based on a valuable consideration, she denies that it
had or has any legal efficacy, and particularly does she deny
that the defendants, or either of them, have or ever had any
rights or interests in the land herein referred to, based or
derived through or under the said paper writing. The complainant is advised and believes and so alleges that Lee lligh'vay Association, Inc., did not secure by April 1st, 1926,
enough land and sufficient co-ope~·ation from the respective
communities, the Common,vealth of Virginia and the National Capital Pa~k Commission to proceed with the plan for
the boulevard referred to and she. denies that prior to April
1st, 1926, the said Lee Ifigh,vay Assoc~ation, Inc., or any one
acting for or under it, selected any definite route mentioned
in the said agreement as the route of the said boulevard, and
particul~rly does the complainant deny that the said E. B. Van
Every was duly notified, of any decision of Lee Ifighway
As~ociation, Inc., regarding the selection of a route for the
said boulevard, and she denies that the sa.id E. B.. Van Every;
prior to April l~t, 1926, was notified by the said Lee Highway Associa ti<;>n, Inc., that a sufficient a1nount of land and
co-operation had been secured to proceed with the plan for
the said boul~vard; complainant denies .that prior to 1\.pril
1st, 1926, any deed intended or purporting to convey any land
referred to in the aforetnentioned paper writing was presented
either to the said 1~. B. \Tan Every, or to the complainant. hi~
wife, for execution and she denies that ei~her the said E. B.
Van Every, or herself, were requested or called up_on to execute any such deed at or within the time averred in the saitl
paragraph. Complainant admits that a plat of a
page 27 ~ proposed subdivision to be called lVIount Royal was
prepared for E. B. Van Every, deceased, but denies
that the said Mount Royal subdivision has ever been dedicated, or has ever been recorded as a subdivision. Your complainant further answering says that if a plat of the subdivision of :Mount Royal is recorded an1ong the Land Records
of Arlington County, Virginia, in the form of dedication, the
same was recorded 'vithout her knowledge or consent. Complainant is furth~r advised, alleges and charges that the plat
of said subdivision referred to has been spread by Lee Highway Association, Inc., upon the Land Records of Arlington
County, Virginia, as an exl1ibit to the alleged 'vriting hereinl1efore mentioned. Complainant denies that she, or the said
E. B. Van Every, in his life-time, ever recorded or caused to
page 26
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be recorded among the Land Records of Arlington County,
Virginia, any plat showing a proposed route of the said Lee
Boulevard '' 200 feet wide, extending 100 feet on both sides
of the center line of Easy Street", as _alleged.
Complainant admits the death of the said E. B. Van Every
and the making and probate of his will referred to in the ·said
paragraph, and she admits the fact that the said E. B. Van
Every's Will devised to the complainant the land referred to,
except that complainant specifically denies that the devise
of the said E. B. Van Every to the complai~ant was subject
to any equitable title of Lee Highway Association, Inc., to
any part of the said land and particularly does she deny
that the devise to her was subject to an equitable title of Lee
Highway Association, Inc., ''to the said strip of laud 200 feet
·
wide hereinbefore referred to".
Complainant is advised and believes that under date of
March 11th, 1931, the said Lee Highway Association, Inc.,
undertook to set over and transfer to the Commonpage 28 ~ wealth of Virginia, the alleged rights, privileges,
choses in action and other property referred to,
but complainant denies that on l\1:arch 11th, 1931, or prior
ther~to, that the said Lee Highway Association, Inc., had any
right, privilege, title or interest in law or in equity, of any
kind or description in and to the strip of. land 200 feet wide
referred to in the said paragraph or in or to any other portion of the land devised to the complainant under the Will of
the said E. B. Van Every hereinbefore referred to; and complainant denies that the Commonwealth of Virginia acquired
any right, title or interest in law or in equity in and to any
portion of the s~id property.
Complainant says that she had been and w·as in rightful
possession of her aforementioned land and particularly of the
200 foot strip thereof referred to in defendants' cross-hili
prior to and on and about March 12th, 1931; she denies that
her possession of the said 200 foot strip of land on or about
pr at any time after March 12th, 1931, became or was wrong-·
ful, and she specifically denies that the equitable title in and
to the 200 foot strip of land or in and to any other portion
of the land in the tract referred to became, was or is-vested
in the Commonwe~lth of Virginia, and she denies that any
entry upon the said land or any portion thereof by any
servants or members of the High,vay Commission of Virginia:
or of the defendants or any one acting under them was pursuant to any equit·able title in any portion of the said land
which then was or ever has been in the Commonwealth of Virginia, and complainant denies that the.: Coll1ID..9llwealth of" Vir:..
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ginia, or the servants or mem·bers of the Highway Coll!J:llission
of Virginia or of any of the defendants are in possession of
the strip of land referred to.
·
page 29 ~

Three. Complainant denies that the construe..
tion of Lee Boulevard according to the plan of the
State Highway Cemmission will enhance the value of com-. :~:
plainant 's land; complainant denies, as hereinbefore denied, .
that the equitable title to the 200 feet strip of land referred
to is vested in the Commonwealth of Virginia. Complainant.
neither admits nor denies that the Highway Commission of ·
Virginia and other Governmental agencies of the State of Virginia and of the United States have and are now exerting all
of the engeries at their command to complete the construction of the Memorial B·ridge across the Potomac River and
the approaches thereto, and calls for strict proof thereof if
the same be de~med pertinent or material. Complainant denies that the Lee Boulevard, as now being constructed, will
be one of the finest highways in the United States and says,
on the contrary, that only a 60 foot road is now being constructed as the said Lee Boulevard, instead of a 200 foot road
allege,s to have been contemplated at the time when the aforementioned paper writing dated December 30th, 1925, was executed. Complainant admits that the Highway Commission of.·
Virginia has the right of eminent domain, but says that until
this right has been exercised in an appropriate manner, she
is enti~led to the injunctive relief prayed for in her bill of
complaint.
J

Four. Further answering the said cross-bill as a whole,
the complainant and cross-respondent says, that tha aforementioned paper writing which was executed by the said E. B.
Van Every and the complainant under date of December
30th, 1925, was procured .so to be executed upon certain express representations previously and contemporaneously
made by or on behalf of the said Lee Highway
page 30 ~ Association, Inc., to the said E. B. Van Every, as
well as to the complainant. Among these representations were the following: That the said Lee Highway
.Association, Inc., or its assignee under the said option would
~medi_ately thereafter begin the construction of a .ma.gnifi_czent highway to be known a.s the Lee Boulevard, the same .
so to be built of a width of 200 feet and the construction of
the same to- be completed up to the land of the E. B. Van
Every referred to in this proceeding by April 1st, 1926; that
in the event that the construction of such a boulevard of the
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character above described had not been completed up to ·the
lands of the· said·E. B.· Van Every by April lst 1 1926, that
the said option was to be at an end and that· neither the said
Lee Highway -!\.ssociation, Inc.,. :Q.Or its assigns. should have
any right, title or interest in or to .any of· the. said lands, but
that the said contract should remain null and veid and the
title to remain as though said option had not been granted.
Complainant further says that neither the. said Lee Highway
Association, Inc.; its assigns not any one else acting or pretending to act under the aforementioned paper \vriting began the construction of the said boulevard or highway prior
to, to-wit, the month of March, 1931; that there was no consideration, for any agreement pf the said E. B. Van Every o.r
this complainant \vhich was contained in or coutc-mplated by
the a.fo~ementioned paper 'vriting dated December 30th, 1925;
that either any and every right \Vhich the Lee I-Iighway Association, Inc., acquired or might have acquired under the said
agreement terminated on April 1st, 1926, or that the said
paper writing was and is void as a violation of the rule against
perpetuities, or void for vagueness as to the time for the acceptance by the said Lee High,vay Association,
page 31 ~ Inc., of the said con tract or the purported contemplated conveyance. Defendant further says, that
the only construction of a high\vay along the route of that
in this cause referred to as the Lee Boulevard by the State
Highway Commission, purporting to act under an alleged assignment of the so called option which had expired, is the
preparation of the ground for the laying of a 60 foot road
along a portion of the said rqute, begun as aforesaid, to-wit,
during the month of ~larch, 1931; that between the date of
December 30tl1, 1925, w·hen the socalled option was executed,
and April 1st, 1926, the only action undertaken by the Lee
Highway A.ssociation, Inc., incidental to or in connection
with the said option was· to seek to obtain. a renewal of the
same on, to-wit, April 1st, 1926, in recognition of tl1e fact
of the expiration of sucl1 option on the last mentioned date;
that during his life-time the late E. B. Van Every and con.:.
:tinuously after Aprill st, 1926, opening and consistently maintained that the so called option expired on Aprillst, 1926, and
that the same \vas thereafter null and void, and that from
-the date of the aforementioned attempted ren~n-~rai of the said
so· called option by the said Lee Highway· Association, In·corporated, on, to-wit, April 1st, 1926, wi1ich renewal was refused by the said E. B. Yan Every, neither th~ J.Jee Highway Association, Inc., the Commonwealth of Virginia, the
State Highway Commission, nor any person or corporation
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claiming under the aforementioned so called option made any
claim of right, title or interest in any portion of the said
land to the said E. ::e. Van Every during his life-time, the
said E. B. Van Every having departed this lif~ some time
during the year 1927 ; nor was a:ny such claim ever made
to or upon the said devisee of the said E. B. Van Every;
but instead, more than a year after the death of
page 32 ~ E. B. Van Every, a·representative of the Lee :High.
way Association, Inc., acting for it, called· on the
complainant and thereafter on the son of ~he complainant
and stated to each of them that unless complainant would
give a right of 'vay over the said land for the Lee Boulevard
he would have the said boulevard located elsewhere than on
complainant's said land; and the complaina~t, as devisee of
the said E. B. Van Every has ever and consistently disclaimed
that the said Lee Highway Association, Incorporated, had any
right, title or interest in the said property 'vhich it could exercise itself or could assign to the Commonwealth of Virginia
or otherwise; and following the afore-mentioned visit of the
representative of the .said Lee Highway Association, Inc.,
to the said complainant's son and for the purpose aforementioned, the complainant, in writing, notified the Lee Highway
.Association, Inc., that she .expressly disclaimed that it or any
of its assignees had any ownership, estate or right in the complainant's said land based on or growing out of the aforementioned instrument in writing dated December 30, 1925,
and complainant sent a carbon copy of this notice in writing to the said State Highway Commission of Virginia; the
date of the giving of this notice and tp.e enclosure of the c.opy
tl1ereof to the State Highway Commission of Virginia, as
aforesaid, 'vas June lOth, ~930.
.
Complainant· and cross-respondent further says 'that any
supposed right either in the said Lee IIighway Association,
Inc., or any one claiming under it to seek specifically to enforce any provision in the said so called option for the conveyance by the aforesaid E. B. Van Every, his heirs and
assigns, of the afore-mentioned 200 foot strip of land is
barred, and would he unenforceable if it had ever existed,
by the laches of the said Lee Highway Association, .
page 33 ~ Inc., through the f~ilure of the said Lee Highway
· Association, Inc., to seek to enforce its pretended
claim seasonably, or during the life-tin1e of the said E. B.
:van Every and before the condition of.the land in which the
said 200 foot strip exists, had n1a.terially changed .
.And now having fully answered defendants' cross-bill, thiH
complainant and cross-respondent prays to be hence dismissed
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with her reasonable costs in this behalf expended, and humbly
prays as in her said original bill she hath already prayed.

MRS. VIRGINIA M. VAN EVERY,
Con:tplainant and Cross-Respondent.
E~IERY N. HOSMER,
THOMAS H. P ATTER.SON,
Counsel for Complainant.

State of Virginia,
County of Arlington, ss:
Virginia M. Van Every, complainant and cross-respondent
in the above entitled cause, being duly sworn, says that the
facts and allegations therein complained of are true, except
insofar as they are therein stated to be on information, and
that insofar as they are therein stated to be upon information,
she believes them to he true.
VIRGINIA

¥.

VAN EVERY.

:r.

Taken, sworn to al!d subscribed before me, R.
Orrison,.
a Notary Publico£ and for the County and State aforesaid,
in my County aforesaid, this 28th day of March, 1931.

R. T. ORRISON,
Notary Public, Va ..
Comn1. expires 8/l/34.
page 34 ~

In the Vacation of the Circuit Court of Arlington County, Virginia.
IN CHANCERY-DECREE.

Virginia M. Van Every, Complainant,
vs.
H. G. Shirley, State Highway Commission, et als., Defendants ..
This cause, pursuant to notice, coming on to be heard in
vacation, on this 21st day of March, 1931, before· the undersigned judge of the Circuit Court of Arlington County, Virginia, upon the bill of complaint, the exhibits therewith filed,
the answer and cross-bill and the ~xhibits therewith filed,.
the affidavit of Virginia M. Van Every, the motion in writing
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of the respondents for the dissolution of the preliminary injunction heretofore awarded, and was argued by counsel, upo~
consideration whereof it is adjudged, ordered and decre·ed
that the respondents' motion for the dissolution of the preliminary injunction heretofore awarded be, and the same hereby is, overruled and by consent of parties this cause is set for
hearing on the merits in vacation at the ,Court House at Fair-_
fax, Virginia, on Wednesday, -April 1st, 1931.
_
It. is further adjudged, ordered and decreed that the com- .
plainant do file her answer or other pleading to the respondents' cross-bill within a reasonable time prior to the :first ~a.y
of April, 1931.
·
And this cause is continued.
The Clerk of the Circuit Court of Arlington County, Virginia, is hereby directed to spread the foregoing vacation
decree on the current chancery order book in his court.
Given under my hand this 21st day of March, 1931.

WALTER T. McCARTHY, Judge.

page 35 } Virginia :
In the Clerk's Office of the Circuit Court of Arlington
County, March 21, 1931.

The foregoing vacation decree was this day received and
recorded in the Chancery Order Book of this Court_
Teste:
WM. H. DUNCAN, Clerk.
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In the Circuit Court of Arlington. County~ Virginia.

IN CHANCERY.

Virginia M. Van Every, Complainant,
vs.
II. G. Shirley, Virginia Highway Commission, et al., Defendants.
Testimony taken in the above-entitled cause before the
Honorable Walter T. McCarthy, Judge of the Circuit Court
of Arlington County, Virginia, on April 4, 1931, at the Cir-
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euit Court House of Fairfax County, Virginia, between the
hours of 11 A. :M. and 6 P. M.
Present:- Emery N. Hosmer, Esquire, Thomas H. Patter-.
son, Esquire, Counsel for Complainant; F. S. McCandlish,
Esquire-, Charles Pickett, Esquire, Counsel for Defendants.
page 37 ~ Mr. McCandlish: Is it Your Honor's opinion
··
· ~hat we proceed on the Cross Bill f
..
The Court: I think that is the better 'vay.
·
Mr. Patterson: It is agreed that there is no other -license
to enter than that asserted in the Answer and Cross-BilL
All witnesses excluded.
W. S. I-IOGE, JR.,
a witness of Ia,vful age, being first duly sworn, deposes and
says· as follows:
DIRECT EXAl\fiNATION.

By Mr. Pickett:
Q. Mr. Hoge, tell the Court your name, residence and occupation, please.
A. I live in Washington; my name is W. S. Hoge, .Jr., ~nd
I am mainly in the real estate business now. I I1ave been
in the grain business for a good many years, but I am getting
pretty well out of it.
Q. What connection do you have with the firm of W. S.
-Hoge and Brother f
A. President.
Q. Are they engaged in the grain and feed business T
· A. Yes, and I still am president of that.
Q. What connection, if any, did you have- witli Bonleva,rd
Properties, Inc., in the year 1925?
. A. I was stockholder and one of the Board of Directors, if
I recall correctly.
Q. Can you state whether or not B·oulevard Properties, Inc.,
. 'vas in possession in the year 1925 of any agreepage 38 } ment signed by E. B. Van Every and wife for the
conveyance of thirty-one acres of land to Boulevard Properties, Inc., for a certain sum.
Mr. Patterson: I object. l-Ie can be asked. if Boulevard
Properties was in possession of an instrument in writing

.

.
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signed by these parties. The contents of the written instrument speak for themselves if there be such.
Mr. Pickett: If Mr. Patterson will allow me to develop
~hat, w~ will ~xpl.ain why the writing is not in our possession. As a matter of fact we would like to call on yon to pro-.
duce the instrument which 'vas surrendered to Mr. Van
Every.
1\fr. Hosm~r: "'\Ve have no such writing in our possession.
1\fr. Pickett~ The purpose of this question is to show part
of the consideration for the contract which is set .forth in
the :Ci-Qss.:.Bni of the defendants in this case.
:· The Court: Do you still make your objection, Mr. Patterson?
Mr. Pafterson ~· I think he can prove the 1oss of an instrument and ·tp.en prove its contents. I cannot insist on it. He
1nnst develop it alittle further. For the purpose of presenting some ·foundation it must be shown to connect it up.
1\.fr. 1\.IcOandlish: "\Ve can do that if Your Honor please.
Mr. Patterson: We reserve the right to move to strike.
Mr. Pickett: Answ·er the question, ~Ir. Hope .
.lt. Boulevard Properties had an ~ption to purchase the
property in question. I do not remember the exact amount of
land. Approximately thirty acres.
page 39 ~ Q. Wa& that land through which the two hundred
foot strip referred to in these proceedings passed~
A. Yes, ~fr. Van Every 'vas approached first on the question of contributing thi~ right-of-way.

Mr. Patterson : I would like to lmow before we go too far
'vl1at prior agreements, if any, .with any corporation had to
do with this case.
- Mr. Pickett: All I can say; is that we are going to develop
those facts if you will lQt us. proceed.
1\fr. Patterson: Connect it up first.
M:r. Pickett: This witness ·will do that.
Q. Did you ever see tl1at agreement 1

A. Yes.
"\Vas it eve1~ in your posse~sion 1
Yes.
·
When was it in your po$~ession 1
.
In my possession a.t th~ time of its signing until Decem-ber 30, 1925."
.
. ·
.
Q. What did you do with it, Mr. Hoge?
Q.
A.
Q.
A.
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_ A. It was surrendered to Mr. and Mrs. Van Every in Mr.
William C. Gloth 's office.
Q. On what date?
A. December 30, 1925.
Q. That is the same date that the contract between Mr. and
Mrs. Van Every with the Lee Highway Association, Inc., was
signed?
A. Yes.
Q. Why was this option of Boulevard Properties, Inc., surrendered to Mr. and 1\'Irs. Van Everyf
page 40 ~ A. The Boulevard Properties was incorporated,
if you would look to the papers, for the purpose
of assisting Lee Highway Commission for the purpose of
securing right of ways for the Lee Boulevar~. That was part
of its offices. Mr. Van Every had made it known to us tha.t
he had determined that he would prefer to give the right of
way rather than sell the property, retain the property and
get the enhancement from the location of the Boulevard. With
that in view we met in Mr.· Gloth's office-Mr. and Mrs. Van
Every and I am not quite sure about the third party.
Q. Do I understand then that after lbe option agreement
with Boulevard Properties had been signed, you received word
from the Van Everys that they desired to give a two hundred
foot right of way to the Lee Highway Commission 1
Mr. Patterson: Did Mr. Hoge testify he was a member of"
the Lee Highway Commission?
Mr. Pickett: What office?
The Witness: President and director. I do not remember
the date of b_ecoming president.
Q. How did you receive this word that Mr. and Mrs. Van
Every wanted to have the option to Boulevard Properties cancalled?
·
A. Why I received that word definite from Mrs. Chambers
and I also received the word from Bob Van Every. He was
down to see me once or twice.
·
Q. Is he the son of Mrs. Van Everyf
A. That is his name as I recollect it. It was thepage 41 ~ son that lived on the same property.
Q. Why was Boulevard Properties willing to sur~·
render this option to Mrs. Van Every?
A. Boulevard Properties, the way they went about this·
right of way proposition was this. They planned where th~
Lee Highway Association could not secure the right of way,
they endeavored to get some one friendly to. the project who-
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would buy the property and give the right of way, if. they
ran across some of them who could not realize the benefit
to them to have the boulevard there. They endeavored to ..
get John Smith to buy the property and give the right of .·.
way and that was the sole purpose for which the option was
obtained.
Q. Why were they willing to surrender to Mr. and Mrs. Van
Every after they had obtained the option t
·
A. Because Mr. and Mrs. Van Every agreed to give the
right of way and made the proposition themselves.
Q. I show you, Mr. Hoge, an agreement dated December
30, 1-925, signed by E. B. Van Eve1·y and Virginia Van Every,
his wife, parties of the first part, in which Lee Highway Association, In~., is the other party, and signed by you as Chairman of the Central Committee of the Lee Highway Association, together with plat thereto attached, all of which have
been recorded in Arlington County, Virginia, amon.g the land
records, and ask you if the signatures of E. B. Van Every
and Virginia Van Every are genuine signatures, made in your
presence!
·
A. They are.
·
Q. I~ that the agreement which was signed by
page 42} by Mr. a.nd ]_\Jfrs. Van Every in consideration of
.
the cancellation of the option held by Boulevard
Properties, Incorporated Y
A. It is. They were given the original. This is the carbon.
Q. The ~reement was executed in dupUcatet
A. Yes, sir.
Mr. Pickett: If your Honor please, we offer this in evidence, this being the same agreement offered in the CrossBill.
Mr. Patterson: On behalf of the ·Complainant, we object
on several gr·ounds. In the first place the instrument offered
in evidence termed an option for Lee Boulevard shows, on
its face that it is void ab initio; that it never was and never .
could be of any legal effect for any of the purported purposes of it. First it is void because it is in complete violation of the rule .against perpetuities. This instrument when
examined purports to be an option given by Mr. and Mrs.
Van Every to the Lee Highway Association for the oonveyance to the Lee Highway Association of a two hundred foot
:strip of ground and certain use, restrictions and -other ground
· 'vhenever thereafter requested by the Lee Highway Association thereto, provided a certain condition precedent had been
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observed. In other words this option "ras an option to convey
provided that within a ninety day period certain co-operation
had_ been gotten from the State of Virginia and from the
]'ederal Government and suf.ficient other land had been obtained. vVe will dismiss that for the time being. I am not
sure that the condition precedent has been compage 43 ~ plied with.
.
This conveyance could never have been demanded if consent had been gotten which the Cross Bill said
wa~ gott~n within the time, after the happening of this condition precedent, the contract provided as follows~ ''Said
strip of land and restriction to be conveyed and provided for
by proper deed to be executed by the first parties, their heirs
or assigns, upon request of the second parties.'' I say to
Your I-I9nor ·with all sincerity, I challenge counsel to find a
case in this country or in England where that question has not
been held to be a violation of. the rule against perpetuities.
· The leading English case on the subject is London Ratil·road C o1npa-ny vs. Gom1n. There the railroad company had
more laud than they thought it would ever need as a right
of way. It sold a_nd conveyed this land to a purchaser with
a covenant in the deed that should this land thereafter be
needed by the railroad company then the vendee, the grantee
in that particular deed, upon six months' notice, another condition precedent StJ.ch. a~ we have here, would reconvey it to
the'railroad company for a. price which was agreed upon. A
unanimous opinion ·of the Eng-lish judges held that to be in
violation of the· rule against perpetuities. That case is cited
in almost all the American cases.
The rule as laid down in Ruling Case Law on that point is
this: ''Options given to purchase real estate are regarded
as having the effect of creating future interests depending
on the contingency of the option. Hence, if there
page 44 ~ is any possibility tl1at the option may not be exercised within tlw limits of time allowed by the, rule
against perpetuities, the. option will fall1;1nder the ban of the
. rnle' '. It. makes no difference what the parties intended. It
makes no difference if _this land could have been conveyed the
11ext day if the. Van E"\rery 's intended to give it in ninety
days, if there were any possibility that the conveyance would
not be made within the twenty-one year period, then it was
void ab i·nitio.
· _Graves' Notes on Ru.Ie of Perpetuity, Section 215: ''.Any
·executory interes-t which by any possibility may not take
effect in lives in being and twenty-one years is ab initio void.''
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Quoted in a Virginia case which we will come to in a. minute.
Of course where a corporation is involved the period of limitation is 21 years rather than lives in being and twenty-one.
It makes no difference. The agreement was upon request.
Cyc. says: "It is not enough that the future interest may
or even that it ·will in all probability he vested within the
limit, it must necessarily do so. A leading Americ.an case
on the subject is the case of Barton., et al., vs. Willia~n Thaw,
in 1914, 246 Pa. State :348. In that case the O'Yner of land
had conveyed the mining rights in the land or did convey
the mining· rights and in the deed there \Vas this covenant:
~'And in cas·e the said parties of the second part, their heirs
or assig·ns should at any further time desire to puchase any
of said land in fee simple, then the said parties of the first
part, for themselves, their heirs and assigns, hereby covenant and agree to sell and convey the· same to said parties
of the se·cond part, their heirs or assigns, at a price
page 45 l not exceeding $100.00 an acre.'' The Supreme
Court of Pennsylvania citing- the English case, citing· a West Virginia case, citiligo a 1\fa.ssachusetts case, said
that the option· violated the rule of perpetuities and was absolutely void, and commenting on the rule against perpetni~
ties. The Court called attention to the fact that it was the
most unyielding rule of the common law respecting- land. It
i~ a tyrrant. It is absolute. It destroys everything before it.
No circumstance at law cr in equity can avoid it on~e it applies. The Court l1ad this to say: ''The rule ·w·as developed
entirely from common law. It was brought ·to America as a
part of the common la.w of FJngland and is embedded in the
c.omm:on law of-Pennsylvania. The rule ag-ainst perpetuities
is by far the most important restraint which the la'v places
on· the rig·ht to create future interests. The rule against perpetuities is not a rule of <~onstrnction of peremptory command of law. It is not like a. rule of construction and it is
Jnore or less artificial to determine intention. Its object is
to defeat intention." No stronge1· language has ever been
used. The object of the rule against perpetuitie~ is to de~
feat intention. ''An option,'' sti11 reading from the citation in
this opinion, "is not a sale. It is a rtght of election in the
party taking the same to exercise a privilege, ancl only when
that privilege has been exercised by the. acceptance in the
· ·
manner specified in the ag·reement does it hecom~
pag·e 46 ~ an &):>solute contract binding Ul)on both parties''.
· · · To show that the rule against perpetuities is applicable to options, in order f'or an option not to violate the
.rule against perpetuities, it is required that there be in the

46

Supreme Court of Appeals of Virginia.

option itself a period after which the conveyance cannot be
made; beyond which, in this case, the Lee Highway Associa..
~ion could not have demanded .a deed. This option, assuming that everything else were present, would be all right if
it provided that the said strip of land and restrictions were
to be conveyed and provi~ed for by a proper deed to be executed by the first parties, their heirs and assigns, upon request made prior to 1946, it would be in this case, but under
this the Lee Highway Association or its successors could
have -come in 1976 and demanded of the heirs and devisees
of ~{r. and Mrs. Van Every .this property.
Williams on ''R.ea.l Prope1·ty'', Sixth American Edition,
very conclusively asserts that any option which might in any
event trangress this time limit will from its commencement
.be absolutely void. ''When a gift is infected with the vice
·of its possibly exceeding the prescribed limit, it is .at once
and altogether void in law and in equity. The Pennsylvania
case from which I am reading cites a very interesting West
Virginia case, Starcher vs. Duty, 1907, 61 West V a. 673, 56
S. E. 524. There was an action to compel specific performance of an option contract to sell real estate. Defendants
.are here asking specific performance of an option. It was
l1eld in the West Virginia case that the contract made originally for one year and providing for its extenpage 47 ~ sion for another year by the payment of a stipulated sum annually was void by the rule against
perpetuities. To the same effect is Windsor vs. Mills, 157
}fass. 362.
Mr. McCandlish: If your Honor please, it is apparent that
your argument is to be extended and we have here three wit11esses, lVfr. Ball and lVIr. Gloth and another lawyer whom we
promised t,o let get away from here. I wonder if there is
any obj~t.ion to postponing that matter so that I might get
those witnesses away from here.
~{r. Patterson: I am trying to end the case right here . .
Mr. McCandlish: I have been wondering what you meant.
If you have such confidence in it, the contract has been exhibited here before. This consumes considerable .time and
lVfr. Ball has a case in Corporation :Court in Richmond on
:Nionda.y and has to prepare it this afternoon.
The Court: It is best if yon have any further objections·
to state them now.
Mr. McCandlish: I would like Mr. Patterson to state them.
It is the rule against perpetuities.
Mr. Patterson: Of course the question: of whethex the con-
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(lition precedent was observed, which is a question which is
subject to proof.. It is premature to raise that. I do suggest without argument the vagueness and the uncertainty
both of the provision with reference- to time and the place
where the road was to go. I do not care to a;rgue those now.
I desire to conclude my arg"llment on the one point taken. I . _
. of eourse yield for the purpose of putting on other
page 48 } witnesses.
·
Mr. Pickett: The record will showJ\IIr. Patterson: No, just a minute. I want to stipulate
so:rnething else in tihe record. I shall object to- this contract
being in evidence.
Mr. M-cCandlish: That is a case which the Court will decide.
The Court: Mr. Patterson objects to it and he moves to
~trike it out and the Court refuses to strike it and takes the
motion under consideration..
Mr. Patterson : I think anything the Court says will protect me will. We object to the introduetion and I yield to
put on the witnesses. We will take care of it when the question arises.

DIRECT EXAMINATION-Continued.
By Mr. Pickett:
Q. Mr. Hog·es, you testified that this agreement of Decemher 30, 1925, -was executed in the office of Mr. William 0.
Gloth, member of the Bar of Arlington County and Commonwealth's Attorney for that County; who was Mr. Gloth
representing at this time!·
A. Mr. and ~Irs. ·van Every.
Q. At whose request was the transaction closed in Mr.
Gloth 's office 7
A. At Mr. Van Every's request.
Q. Was any matter inserted in the formal form of contract
by Mr. Gloth in the interests of the Van Everys Y
A. All the typewritten matter on the contract was inserted
by Mr. Gloth. This is our regular form of cont'ract. Theother is the special conditions which he inserted.
Q. What is your position or connection with the
page 49 ~ Lee Highway Association Y
.
A. I have been in charge of the Central Committee of the Association getting right of ways.
lVIr. Patterson: You mean at that tim.eY
Mr. Pickett : Yes, sir.

'

I
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~.A.. (Continued.) I have been since about Jnne, 1925.
·· Q. That was the 'vay in which you signed this agreement!
A. Yes.
Q. And acted as the representative of Lee Highway As.,..
socia tion. You. procured this option for the Boulevard Proper.tiesf
A. Yes, sir.
Q. And surrendered this option to ~Ir. and ~Irs. Van
Every?
A. Yes, sir.
. Q. Without going into too much detail, 1\tir. Hoge, for the
purpose of the record I would be glad if you would outline
-the plan and scope of the Lee Boulevard for the purpose of
which this agreement was obtained from 1\tir. and Mrs. Van
EveryY
~fr. Patterson: Just a moment. I do not see the pertinency
-of that. I object unless the pretinency of that is shown.
. Mr. Pickett: I think it is important that the record should
-show the .character of this highway-a. highway of national
importance. All set .up in the Cross-Bill and the .contract itself refers to it.
The Cotirt: It is not denied that it is a highway of national character.
!1:r. Pickett: If alleg·ations are admitted,. we will
.page 50 ~ not go into the matter. ·
. The Court: Is it denied¥
Mr. Pickett: The Answer calls for strict proof.
· Mr. Patterson: We will stand on that. I withdraw the
objection. He may answer the question.·

.- A. When the Arlington 1\femorial Bridge. Bill was before
Congress President Coolidge requesting tlw passage of the
Bridge Bill, specified that this bridge should be voted to provide a.n adequate approach of the mag"Dificent Lee Boulevard
coming over the top of the Arlington Ridge and entering the
City of Washington, and I think that language covered what
·you said almost sufficiently without going into further details except that this was the combination of the .transconti.nental hig·liway from San Diego, ·California. It is this two
hundred foot rig-ht of \Vay in the section as far as Shenandoah National Park, this section being the effort of the Lee
Highway Association.
Q. What was the interest of the I.. ee Highway Association
-in securing this right ·of way?
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A. Lee Highway Association was a non-profit, more or less
altruistic organization formed for the purpose of 8ecuring
rights of ways and promoting the road idea from Washington
to San Diego and they had the function of g·etting the highway recognized all across the United States and into Washington. vVhen they took up the question of a special approach
to ·vvashington, it was just the same function they had been
performing for a. number of years.
Q. Did the Lee I1igbway Association intend to
page 51 ~ keep the land f
A. J{ept the land in trust. Where possible they
would be transferred to the State except where any delay
in getting title.
Q. Was it the idea. of the Highway Commission that they
f!Ould secure right of ways cheaper than the State could?
A. Yes.
· ; Q. Under the laws of what state is the Lee Highway Association incorporated¥
A. Virginia.
Q. Please tell the Court whether or not Lee Highway Association secured enough land and suffi-cient co-operation prior
to April 1, 1926, from the respective communities, the Comnwnwealth of Virginia. and the National Capital Park and
Planning Commission to proceed with the boulevard.
A. They had.
Q. Was notice of that ever given to E. B. Van Every and
Virginia Van Every, his wife~
A. It 'vas.
Q. Do you recall in that connection anything that occurred
on the 29th day of lVIarch, 1926 ~? Answer that yes or no.
A. Yes.
Q. Please tell the Court what you recall occurred- on that
day1
A. What occurred on that day or what occurred in that
same connection prior to that time?
Q. Lf anything occurred prior to that time, I w·ould be glad
for you to state them.
·
A. N[r. Van Every in verbal conversation had been advised
that the deeds would be called for to his property.
page 52

r

1vir. Patterson: Mr. Van Every in ve-rbal conversation with whom'
The Witness: ~iyself. I cannot testify to anybody else.
Mr. Patterson: Fix the date.
~
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Q. When was that, Mr. lloge Y
A. I eould not specify the date-between January and the
29th of March.
Q. Do you recall where it was¥
A. ~Iy recollection is tha.t the only place I saw him was at
his home or Mr. Gloth 's office.
Q. You refer to Mr. E·. B. Van Every T
A. Yes, sir.
Q. What oceurred on the 29th day of ~larch, 1926? .
A. The Highway Association, having determined or rather
realizing from information tl1at had come to it that there
might be some objection to the Van Everys deli:vering ·a deed,
determined they would take all legal steps that might be
necessary in connection with the proposition. Dr.- Johnson,
General DirectorQ. Of what?
A. Of the Lee Highway Association, went to Mr. Van ·
Every's house.
1\f.r. Patterson: We object unless the witness testifies he
was with him.
A. (Continued.) I took Dr.· Johnson, J.\IIrs. Chambers and
Hammond Brewer to the Van Every property and Dr. Johnson stated that he thought we better not all go in. It might
simply arouse antag·onism. He went .into the Van
page 53 ~ Every home taldng witJ1 him the deed for execution
and the form letter which we were sending out.
Q. Did you see the deed and letter?
A. Yes.
Q. You refer to Mr. Ifammond Brewer. Do you mean ~f.r.
'"T. Hammond Brewer, Jr.¥
A. Yes, sir.
·Q. For what purpose was he taken?
A. Taken as a notary.
Q. To take the acknowledgment of the deed 1
A. Yes.
·
Q. I show you a cit.rbon copy of the letter dated March 29,.
lfJ26, addressed to Mr. E. B. Van E·very and Virginia Van
liJvery, his wife, Arlington County, Virginia, with t·he words
''General Director'' ·written thereon over which the signature of some person was to be placed, and if counsel on the
other side have not the original of this letter in their pos._
session subject to call.
Mr. Patterson ~ We have never heard of it before:?.

H. G. Shirley, Hwy. Commr., v. V. M. Van Every.

51

1Yir. Pickett: Suppose you ask your client Y
Mr. Patterson: (To Mrs. Van Every.) Have you any letter addressed to Mr. Van Every from the General Director,
dated March 29th?
Mrs. Van Every: No, I have never seen that.

Q. (Continued.) I will ask you if this is a carbon copy of
the letter you have ref~r-red -to as being in possession of Dr.
~Johnson 7
.A. This is the carbon copy of the· form. I would rather
have Dr. Johnson identify the actual letter he took
page 54 } in there. This ts a. carbon copy of the form. I know
he took the original of this with him and also this
deed \Vhich I can absolutely identify.
Q. Can you identify that7
A. As a carbon copy of the letter that went to them.
1'Ir. Hosmer: I believe you said you could not identify it.
The Witness: I would rather Dr. Johnson testify as to
whether that is actually the carbon which he took along with
him.
J\.Ir. :Hosmer: This may be a carbon copy of a letter sent
to some-one else f
The Witness : I saw the letter addressed to the Van
Everys.

Q. Now, I show you, Mr. }loge, a draft of a deed from E.
B. Van Every and Virginia Van Every, his wife, to Lee
Highway Association, Inc., dated the blank date of blank,
1926, to which the 'notarial certificate to be .d.ated on some day
in March, 1926, is attached, and ask if this is the deed you
referred to in your testimony as being in the possession of
Dr. Johnson when he entered the Van Every home on March
29, 1926.
Mr. Patterson: Before he goes too far, I would like to ask
the witness where that has been.
Mr. Pickett : Ask that on cross examination.
A. The point I wanted to bring out in connection with that
letter was that was the same form we sent forth to all the
parties we notified at that time except the difference of the
name.
Q. As I understand it, Mr. ·Hoge, Dr. Johnson
page 55 ~ went into the house alone Y
·
A. Yes.
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Q. If he said anything when he came out, tell the Court
what he said.
Mr. Hosmer: I object. We object to anything Dr. Johnson stated 'vhen he came out.
]\fr. Pickett: It happened immediately afterwards.
Mr. Hosmer: Self-serving statement.
The Court: Objection sustained.
Mr. Pickett: We note an exception and state for the record
that the answer expected from the witness is that Dr. Johnson said that ~fr. and lVIrs. Van Every had refused to sign
the deed because of the opposition of their son, Bob Van
Every, and for no other reason.
Q.. Describe, :Mr. I-Ioge, te condition of Dr. Johnson, his
frame of mind when he came out of the house.
.A. When he came out he w·as terribly incensed.

·.

:~r. Patterson: We object if your Honor please. I eanJlot see how the attitude of Dr. Johnson could have any bearing on what took place between Dr. Johnson and l\fr. Van
Every as being material evidence showing what actually
transpired with reference to this action.
:Nir. McCandlish : What Dr. J·olp1son said is 1~es ,qestae.
An examination made at the time is admissible in order to
let the record slHHV the question and answer. As I understand it, Your Honor has ruled on it 1
The Court: I sustain the objection.
1\fr. 1\.fcCandlish: \Ve note an exception.

page 56 ~

A. The Doctor came out very much incensed at
the fact and stated that the Van Everys refused to
sign the deed and said he had left a copy of the letter with
them and told them tha.t the Lee Hig-hway Association would
stand on its legal rights in the ma.tter.
Q. How soon were those statements made by Dr. ,J oilnRon?
A. He came immediately to our car wl1ich was standing a
Bhort distance from the house.
Q. How is it that you :fix this date as ~larch 29, 1926? Anything that you recall ·which impresses that date on your
mind?
A. Several things that impressed it on my mind. One is
the fact that I knew these letters were mailed on that date,
this letter of the 29th. Another thing I know he determined
to go there before April lst; in order not to liave a slip on
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it we decided to go at least two days ahead of the time. Lee
liighway Association held a. meeting two days before that
date on the 27th and the 27th being my birthday, I espooially
remember.

:.M:r.

Pickett: You may have the "\Vitness.

CROSS EXA.:MINATION.
By 1\Ir. Patterson:
·(~.. 1\fr. Hoge, to what extent were you engaged in real estate operations in Arlington ~County in 1925 ~
A. Not very extensively. I have owned land there for about
twenty years.
Q. Buying and selling land in Arlington County~
A. No, I bought land there about twenty years ago and I
do not think in Arlington County tha.t I had in
page 57 ~ 1H25-I can not tell you without looking at the record--! don't. belieYe I handled more than one
transaction that I can recall personally.
Q. \Vhen the Boulevard Properties, Inc., took an -option
for a portion of the Van Every tractlVIr. Pickett:

~.,or

all of it.

Q. "ras it. for the entire

tract~

1.\... S'o I understood--about thirty acres.
q. You saw it?
. .;\.. I do not know whether he owned more.
Q. What did the Boulevard Properties intend to do witl1
e1.1l tha.t land except for the right o.f way1
A. Expected to get somone to buy it.
Q. They expected to resell and have the individual 'vho
hought it give the right of way'
A. Yes.
Q. Boulevard Properties took an option to buy thirty acres
and expected to resell the whole thing?
A. I have ausw·ered the question. They were not buying
it themselYes.
'"
Q. Who was buying it·?
A. No one was buying- it.
Q. What was that option?
A. Option to purchase.
Q. The entire tract~
A. Yes, sir.
Q. For the Boulevard Properties?

------------------
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page 58

~

~

A. Yes, sir.
Q. Did not intend to devote the entire tract

to

building a road, did it~
A. No, sir. I might add in that connection, they would
turn that option over to anyone who would give them the
right of way at the price the option was held for.
Q. It is stated in the carbon copy of this letter which has
been offered in evidence, dated March 29, 1926, that contracts
for enoug·h land and sufficient co-operation to proceed with
the boulevard had alreadv been obtained. Was that a fact?
A. Yes, sir.
..
Q. What co-operation had you gotten at that time'
A. We had gotten co-operation from the various parties
mentioned. 'V e had gotten from the Park and Planning
Commission of Washington the services of the Engineering
Department to run survey lines and ~Iajor Brown ran surveys
all through.
Q. Had you procured the consent of the Federal Government for the road to cross its land south of the river?
A. I do not think that was involved.
Q.. As a. matter of fact at the present time this road cannot be carried to the bridge Y
A. Yes, sir.
Q. Over the Federal Government's land?
A. Not necessary. Does not have to go across it.
Q. How does it get thereT
A. Go around it.
Q. Has the road been decided to the bridge at the present time? Do you know how you are going to reach
page 59 ~ the bridge, by wha.t route f
A. The plans were made for that by the Federal Government officials in 1925.
Q. Isn't it a fact ·that at the present time the consent of
the Government to cross the Experimental Farms has not
been given?
A. Does not cross the Experimental Farms.
Q. How does it get to the bridge'
.A.. Across Whipple Street and across Potomac Street, over
the Nevius tract. The Federal · Government is building a:
bl'idge across their own la.nd down across the Experimental
],arms.
Q. You sta.te in this letter that the Lee Highway Association has succeeded in getting the right of ways from the Virg·inia. terminus of the Arlington ~Iemorial Bridge!
A. That is correct""
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Q. Then you are going to build it then 7
A. Not going to build it.
Q. What proportion of the right of ways had been acquired
on ::.March 29th from where this proposed boulevard strikes
.
the Lee Highway to the bridge 7
A. From where the boulevard strikes the Lee HighwayQ. To the bridge-what proportion of the right of ways
were acquired f
A. What evidence do we have that it was going to strike
Lee Highway?
Q. Did you propose to connect with Lee Highway?

Mr. Pickett: The contract speaks on that.
~

Q. I will ask you the concrete question. Where
was the Lee Boulevard to run, starting at the Me~
moria! Bridge 1
A. Starting at the 1viemorial Bridge, Lee Boulevard was
to run as shown on the plans of the Park Commission. Veer
olf to the right and cross the Columbia Island, crossing Lit~ ·
tle River and covering- the main land over the Nevius tract
at Wbipple Street, across Potomac Street, around the edge
of Fort l\tfyer.
Q. Pa.rd~n me just a moment. My question is directed to
whether this Lee Boulevard was proposed either to cut
through with the Lee High,va.y or run along the Lee Highway
anywhere whatsoever?
A. The point of connection with the Lee Highway would
probably be about Centerville. I do not see how it is involved in this lower section.
Q. I will ask you what proportion of the right of ways
from Centerville to the south end of Memorial Bridge had
you acquired up to March 29, 1926 f

page 60

Mr. l\tfcCandlish: Before the question is answered. If
Your Honor please, I make a point that Mr. Patterson is
making the witness his own on that point.
Mr. Patterson: He has testified that he has acquired the
necessary rights and lands.
}.fr. l'IcCandlish: I think the question ought to be re. stricted to the first section of Falls Church.
Mr. Patterson: All right.
Q. Starting- from Falls Church· instead of Centerville and
going to Washing-ton?

~------

----

-----~

---
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page 61 ~

A. The· question involved in regard to this tract
as to the amount of co-operation we had received

from the. various communities.
Q. I am reading· fro-m your letter: "We have secured contracts for enough land and sufficient co-operation as provided in our contract with you to proceed with the· plans for
the boulevard.'' "\Vhat did yon. mean by that~ \Vhat land
were you talking about¥
A. We had a major portion of the land between Fort Buffalo and the bridge.
Q. Option for it or deeds 1
A. Not deeds-deeds for some of it.
Q. Can you tell me how many deeds had been acquired up
to April 1, 1926?
A. Very few because the people were co-operating with us
very thoroughly.
Q. You were
taking renewals of options, were you not~
.
r
'
Mr. Pickett: We object. No evidence of renewals of o~
tions. I don't want counsel to put words in the witness'
mouth.
lrir. Patterson: I think 1\fr. Hoge can take care of himself.
An objection is before the Court.
The Court: Overruled.

A. Renewals of those agreements I could not answer positively that proposition because I think, '\vithout checking my
records on it, practically all the people in that area had
definitely agreed to give deeds except places where it had to
be bought and things like that.
Q. Can you at this time give us the name of
page 62 ~ any person who- had given the Lee I-Iighway Association a deed for land along this rig·ht of way
between vYashington and Fort Buffalo up to April 1, 1926~
A. No, I doubt whether we had any deed at that time.
Q. Yon had not taken deeds~
A. No.
Q. Yet you went to 1\ir. Van Every on l\farch 29th and you
think Dr. Johnson requested a deed on that occasion f
·
A. Yes.
Q. Were these letters written in your office or Dr. Johnson 's office¥
A. I could not tell vou that. Dr.•Johnson sometimes maintained an of·fice in my office.
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Q. Are his initials S. ~I. J. f
A. Yes.
(~ ..A.pparently dictated by hhn 1
A. Yes, sir.
Q. W11y was the beginning of construction of the Lee Boulevard delayed so long if this co-operation and laud was available April 1, 1926 ~
A. Just the necessaTy red tape in government matters that
takes time to function.
Q. Is th3:t the co-operation you had in mind~
A. No, the co-operation we had in mind was the .State
Highway Engineer l\1r. Shirley had in addition to what the
l~,ederal Gove1~1ment co-operation, :Nir. Shirley and l\ir. l\!Iassey had been over the route and approved it as the route.

I.

l\fr. l\fcCandlish: You· mean 1\Ir. "\Vade l\{assey of the
State I-Iighway Commission?
page 63 ~
The \Vitness: Yes, sir.

Q. JHr. Hoge, you say 1Ir.· J. Hammond Brewer went to
this house with you a11d Dr. Johnson as a notary public on
J\Iarch 29th?
A. Yes.
Q. Did you have a ·conversation with l\Ir. IIomer Thomas
of Arlington County Court House within the last ten days 1
A. I did, yes.
·
Q. Did you or dicl you not suggest to l\1r~ Homer Thomas
that he was the notary public that went there 1
.A. Yes, sir.
Q. Saw him on two occasions, did you not f
A. Yes.·
Q. On both occasions you asked him that?
A. I could not clarify in my own mind who the notary
was. I knew he came from one of those offices.
Q. You had previously talked with l\1r. Brewer, had you
llOt 1

A. A.bout the question of notary?
(~. Yes, sir.
A. No, sir. Ne·ver talked with ~.fr. Brewer about the question of notary.
Q. \-Vhat ,,;as the Central Committee of the Lee Highwav
Association 1
· ."
1\.. The Central Committee of the Lee Highway Association was composed of people from various sections who assisted in this work.
Q. You were chairman of that 7
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A. Chairman of that committee, yes, sir.
Q. How did you receive your authority to bind the Lee
Hig·hway Association by contract 1
page 64 ~ A. Received aut·horit.y by the action of the Board
of Directors of the Lee Highway A.ssocia.tion authorizing me to make contracts and bind the association.
~Ir.

Patterson: That is all.
RE-DIR.ECT

EXA~IINATLON.

By Mr. :NicCandlish:
·Q. 1\fr. Hoge, referring to the deed that you testified about
from the Van Everys, tell the Court who compiled the metes
and bounds description of this two hun,dred foot strip of
land that was proposed· to be acquired?
A. That came from the Park Commission, National Caoital
Park and Planning Commission.
Q. At whose request?
A. At the request of the Lee Highway Association.
Q. Do you know that of your own personal knowledge?
·A. Yes, sir.
Q. Who made. the request?
A. I made the request personally. We have a number of
blueprints we requested.
Arir. 1\fcCandlish: That is all.
J\fr. Patterson: No questions.
Adjourned for lunch 1:05 P.
· Reconvened at 2:00 P.

~f.

~I.

J. H.A.l\1~10ND BR.EVvER, JR.,
a witness of legal ag·e, being first duly sworn, deposes and
says as follows:
,
DIRECT EXAJ\!INATION.
Bv 1\fr. 1\fcCandlish :
·
Q. Will you please state your name, age, resipage 65 ~ dence and occupation T
A. J. Hammond Brewer, age 29, attorney-atlaw, Clarendon, Virginia.
Q. Mr. Brewer, on March 29, 1926, where were you re::;icling and what was your occupation 1
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A. I was an attorney at law and associated in the practice of law with Amos C. Crounse at Clarendon Courthouse.
Q. Were your offices at the Arlington County Courthouse¥
A. Yes.
Q. Were you a. notary public at that time?
.A. Yes, sir.
l~. On ~{arch 29, 1926, about how long· had you been associated with Mr. Crounse up to· that timeT
A. I came with .~Ir. Crounse in September, 1925, and was
admitted to the bar ],ebruary term of court 1926, after passing the Bar examination in December.
Q. Do you recall along about tha.t time a visit there to
the home of 1\ir. E. B. Van Every in Arlington County?
A. I do recall it.
l~. If you do, please state.
A. I do recall going·, not to the home but in front or on ·
the side of 1\fr. Van Every's home in Arlington County around
that particular time for the purpose of taking an acknowledgment to a paper.
Q. Did you understand by whom the paper was to be signed
that you were to take the acknowledgment 1 Was that made
known to you f
A. I di<i 1 waE asked to ta.ke an acl\nowledgment to E
paper that the Van Everys were to sign.
Q. You refer to ~Ir. Van Every and his wife1
page 66 ~ A. Yes.
Q. At whose request did you go and how did
you proceed to the Van Every homeY
A. I cannot say definitely at whose· reque.st I went to the
Van Every hon1e. I know that I went in an automobile ac-companied by 1\{r. VV. S. Hoge, Dr. Johnson, Mrs. Chambors
.and myself.
Q. Do you know where that automobile picked you up 7 '
A. To the best of my recollection in front of Mr. Ashton
C. Jones' office, Clarendon Courthouse.
Q. Do you call it Clarendon Courthouse t ·
A. ·.Arlington Courthouse, ·Clarendon.
Q. Now this automobile you were in drove up to the entrance of. the Van Every home'
A. As I saidQ. tTust tell where the automobile stopped?
A. As I recall it the a:utomobile was parked or stopped
rather on a street running north and south which was not in
front of the residence, as I recall, but on the side.
Q. Now did not go in the house?
A. I aid not.
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Q. Do you recall se·eing Dr. Johnson come out of the
house~

A. I do.
Q. \Vhat was his manner and appearance at that time!
~Ir.

Patterson: \Ve object.
Mr. l\icCandlish: It is a fact, if Your Honor please.
The Court: Objection overruled.

page 67 ~

A. To the best of my recollection Dr. Johnson
appeared to be ve-ry a·gitated after coming out of
the house, very much upset.
Q. Did he make any remark in your presence indicating
whether or not you would he needed in the house to take the
acknowledgment of this deed 7
A. I was not, as I recall it. Dr. Johnson walked up to
.lVIr. Hoge who was about a half block a way from me. I did
not hear the conversation. l\ir. Hog-e called me and said-

Mr. I-Iosmer:

I object to anything l\1r. Hoge said.

(~. At any rate you were not called upon to take any acknowledgment 1
A. No.
Q. Do you recall while Dr. Johnson was in the house your
having- a conversation with anybody? If so, whom?
. A. After the car in which I. went to the Van Eve-ry home
stoped, I noticed ahead of me a smaller machine in which
was l\Irs. Chambers' daughter whom I knew. Is that the
question?
Q. Yes, sir.
A. As I recall it, l\Ir. I-Ioge and ~Irs. Chambers were standing some distance away conversing together and I walked up
and entered into a conversation with l\frs. Chambers' daughter who is married. I do not know her married name. I
knew her as lVIiss .CI1amhers.
Q. Yon knew her before she was married f ·
A. Yes.
Q. Anything- in that lady's appearance at that time which
impressed itself upon you!
page 68 ~ A. Yes, I w·as very much emba.rrssed; after getting in the machine beside the former :1\'Iiss Chambers, I noticed she was apparently-

Q.

Pregnant~

A. In a pregnant condition.
~Ir. ~{cCandlish:

You may take the 'vitness.
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CROSS EXAMINATION.
By Mr. Patterson:
Q. Mr. Brewer, did you ever make. more than one trip to
the Van Every home~
.
A. No, sir, that is the only trip I ever took to the house.
Q. Could that date as well have been April, 1926, as ]rfarch
29, 19261

A. ·Certainly ~ould.
·
Q. Could it as well have been a week or within a week of
Mareh 29, 19261
A. I have no way of fixing the exact date at all. It was
over five years ago.
Mr. Patterson: That is all.

RE-DIREOT EXAl\1INATION.
By Mr. McCandlish:
.
Q. Your attention had not again been directed to this until
within the last few days?
A. You came to my office last Thursday asking for a notary who had gone to the house and after talking with me I
discovered I was the one. Rather, I remembered I was the
notary.
Mr. McOnndlish : That is all.
And further this deponent saith not.
page 69 ~

FRANK L. B.A.LL,
a witness of lawful age, being first duly ::;worn, de-

poses and says as follows:

DIRECT EXAMINATION.
By Mr. ~IcCandlish:
Q. Please state your name, age, residence and occupation!
·.A.. Frank L. Ball, age 45, residence, Clarendon, Va., occupation attorney at law.
Q. Formerly a member of the Senate from this district?
A. I am now a member of the Senate of this district.
Q. Mr. Ball, do you recall being· employed by the Lee Highway A.ssociation professionally in connection with the mat-

6l
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ter of securing a right of wa.y through the Van Every property for the Lee Boulevard in Arlington County?
A. I was consulted by representatives of that association
and authorized to do certain things in connection with it.
Q. By whom were you consulted f
A. By Dr. Johnson a.nd 1\ir. Ifoge.
Q. W. S. Hoge, .Jr.~
A. Yes.
Q. If you gave any professional advice with reference to
recording or not recording any particular paper, will you
please state?
A. I advised them to record a contract between them and
~Ir. Van Every.
Q. You examined the contract at that time f
A. Yes.
Q. Can you ·fL"'\: the time of your employment in any way,
Senator, approximatelya/
page 70 ~ A. They consulted me first some little time before that contract was 1~ecorded. They did ~ot
have the contract with them at that time. I would not say
how long prior to that.
Q. Contrac.t was recorded July 19, 1928, according to the
endorsement of the clerk. With the aid of that date, can you
say about when you were employed~
A. I would say within thirty days prior to that.
Q. Will you state, please, sir, what you were requested
to do by Dr. Johnson and ~Ir. Hoge or either?
A. They asked me to consult with representatives of the
Van Every estate concerning the g·iving of a deed under
that contract.
Q. What conference did you ha:ve with Mr. Van E·ve·ry or
his wife or family about the matter?
.
A. l\ir. Van Every at that time was dead, Mr. E. B. Van
·Every. I was at _Mr. Van Every's house one night. The only
time I talked with his wife a.t all a.nd discussed with her the
question of the right of way throug·h Columbia Gardens
Cemetery more than this.
Q. Did you discuss this also f
A. Some that evening. At that time Mrs. Van Every said
Bhe would have to consult her son, whom I call Bob Van
Every, and she would practically be guided by his advice-.
S'he was talking more about the graveyard matter than she
wa.s about this at that time.
Q. Did she herself assign· any reasons. why the contract
should not ha:ve· been complied with t
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A. No, sir, she did not say whether it would or
page 71' } would not be, Mr. licCandlish. I do not think I
mention~d this specific contract with her. We dis<mssed the question of right of way.
Q. Giving a deed~
A. Question of giving right of way more than deed or co-litract.
.
Q. After that she said she would have to take· it up with
her children f
A. The whole situation she would have to take up with
her son and be guided by his advice.
Q. Was there anything in your employment by the Lee
Highway Association with reference to legal proceedings t
A. Yes, sir, some time after that, I thip.k quite a little while
:after the contract had been recorded, they spoke to me about
·
bringing a suit to enforce the contract.
Q. v\"ho spoke to you?
A. Dr. Johnson did and so did Mr. Hoge. I talked with
Dr. Johnson several times about it, but the matter dragged
on for some time. I clid not file proceedings.
Q. You afterwards became mixed up in a political contest?
·
A. Yes.
Q. After t11at do you know into what other lawyer's hands
the matter was transferred f
A. I think it was still in our office until-the conference at
I:tichmond some time last summer when the State agreed to
take care of enforcement of the contract. I was not present
at that conference. I knew the conference took plaee.
Q. The State of Virginia?
A. Yes.
Q. State ·Highway Department?
page 72 ~ A. Yes, sometime about that time. I was under the impression it was in 1\1r. ·Hammond Brew€r 's office.
Q. Do you kno·w anything about it being turned over to
J nclge Gloth?
A. I think it was after the Highway Commission agr-eed
to take charge.
Mr. 1\fcCa.ndlish: You may take the witness.
!1r. Patterson: No questions.
And further this deponent saith not..

64
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ELIZABETH C. TALLMAN,
a witness .of legal age, being first duly sworn, deposes and
~ays as follows:
•
DIR.ECT EXA1\1INATION.
By Mr. McCandlish:
Q! Will you state your name f
A. Elizabeth Tallman.
Q. Where do you reside, Mrs. Tallman T
A. W aycroft.
Q. What county?
A. Arlington County.
Q. How long· have_ you been married?
A. Six years this August, the first of August.
Q. How many children have you¥
A. One.
Q. What is the name of that child f
A. Elizabeth.
Q. The child who was just in the court roomY
A .. Yes, sir.
page 73 } Q. When was she born T
A. The 17th of April.
Q. What year Y

:t

A. 1926.
Q. Do you recall at any time prior to her birth driving over

to the E. B. Van Every home in Arlington County?
A. Yes.
Q. Tell the Court how you happened to go there, Mrs. TalimanY
·
A. I went there on two occasions. The last time I went
there my mother called me from over there.
Q. What is your mother's name?
A. Mrs. Elizabeth Chambers. She wanted me to come and
get her. She was with some people-with l\:fr. Hoge, Dr.
Johnson, also Mr. Hammond Brewer.
Q. Whose car did you drive~
A. Her ear.
Q. Your mother's car f
A. Yes.
Q. At that time were you not accustomed to drive your
mother around 1
A. Yes, she could not drive.
Q. How near the house did you drive your mother's car f
A. Almost to the house. It was mud rigilit up in front, but
I went almost to it.
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~It"'. Brewer-did yeu have
eon.versation with ~ir. Brewer~
A. He came and sat in the car with me. I had kno"1n him
previously. He w.as waiting for them to call him.
Q.. How long- was that before the birth of your
page 74 } child 1
·
.A. I nam1ot -say definitely. She was born the
17th of April. It must ba:ve been two or three· 'veeks bef0re
the 17th of April.
·
Q. Can you say whether it was ~fa.rch or .April t
A. l\fost likely in l\far-ch, about the last driving I did do
before she wa.s born.
Q. Did you know l\'Ir.. I-Iammnod Brewer hefore you werA
married?
A. Yes..

Q.. While there__,_you spoke \Jf

~nv

1\:fr. McCandlisl1~ You may take the witness.
CROSS EXAAtiiNATION~

Bv Mi.\ Patterson:
·Q. Do you remember the day of the week t
A. No..
Q. Could it ha.ve been th~ _first day of Apnl t
A. I cannot say that definitely.
Q. You do not know the definite d·a.te t
A. No, I do not know the definite date\
Q. Was tha.t the last driving you did 1
A. It was tl1e last driving I did on business of any sort
fur Moth~i\
~fr. Patterson:

That is aiL

lVIr. !fcCandHsh: Thank you, Mrs. Tallman, that
And further this deponent saith not.
.

1s ail.

l\1:RS. ELIZABETH CI-IAl\iBER.S,

~. witness of legal age, being first duly sworn, deposes and

says as follows :
.biR·E·CT l~XA~IINATION.

By Mr. 1\tcCandlish:
~
Q. Will you state your name, age, residence and
t)age 75 } occupation 1
A. Elizabeth lVI. Chambers.

66
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Q. Your ·residence, not your age!
A. Thank you, W aycroft, Virginia.
Q. Arlington County?
A. Arlington County.
Q. Your occupation 1
A. Real estate work.
Q. What was your occupation in March, 1926, if· you had
any at that timeT
A. Well. I was in real esta.te work at that time.
Q. Just starting!
A. Yes, just starting.
.
.
Q. With reference to your husband's death, when was it
-shortly after itt
A. Yes, my husband died in the fall of 1923. I went to.
work in 1924.
Q.. Did you have any part in assisting or procuring the
contracts or options in respect to the Lee Boulevard through
.Arlington County Y
A. Yes, I did.
Q. Did you receive any compensation for what you did in
that regard Y
A. None whatever.
Q. How did you happen to do it?
A. I was asked to do it as a means of helping get that
road through. I was glad to do it to help that in any way I
eould.
Q. Did yon derive any personal compensation then or
~ince?
·
·
A. I felt I was getting experience but no definpage 76 ~ ite monetary profit.
Q. No monetary profit?
A. Certainly not.
Q. What, if anything, did you have to do with securing
right. of way from Mr. E. B. Va.n Every? Did you know
him?
.A. Yes.
.
Q. What, if anything, did yon have to do with securing
irom him and his wife an option on his property for the corporation known as Boulevard Properties?
A. I went to him and explained to him a.bout the possihility of this boulevard,.. what was then growing into what
was a. certainty if the rights of wa.y could be secured.
Q. Prior to December, 1925?
A. I imagme that was
November, but I am not sure of'
the date, it was in the late fall.
Q,. Yes.

m
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A. I tried to explain fully to him the increase .in value
there would be to his property. He told me that-do you
want me to tell more Y
Q. Yes.
.
A. He would rather sell his property outright than to wait
for a road to be built rather than give the right of way, he
would rather sell the whole thing.
Q. Do you know if he did agree to sell his property to the
Boulevard Properties-give it an option 7 ·
A. Not to sell to Boulevard Properties but give them an
option.
Q. That was done!
A. Yes.
Q. Was it in writing f
page 77 } A. Yes.
Q. After that did you hear anything more from
Mr. Van Every in connection with the option after the option
was secured¥
A. Yes, sir. We had several visits and then finally-do
you want me to tell you about his calling me?
Q. Yes.
A. He called me and told me he wanted to get that paper
back.
Q. What paper?
A. The option.
Q. Yes.
A. He said that after conferring with his family and at
their urgent request-! think he said his children-that he
bad decided he did not want that optiol:l to stay in effect and
to get it back for him.
Q. Did he say what he would do in consideration of thereturn of the option Y
· A. I am not sure that he said to me at that time that he
would be willing to make some arrangemen,. He did indi1
cate that to me. ·
Q. What?
.
A. A substitute arrangement
Q. What substitute arrangement Y
A. He would give the right of way as originaUy proposed
and retain the land, I think.
Q. Yon think. W a.s that or not what h~ told you t
A. We discussed that. I did not have authority to really
say anything authoritative..
.
Q.. Did yon convey this message ta. any official of the Lee
Boulevard?
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page 78. ~

A. I told hiin I would take the matter up with
the proper authorities and did.
Q. With whom?
A. Mr. Hoge. I am not sure about Dr. Johnson.
· Q. What arrangement wa.s made as to a meeting place
for the consummation of the proposed transaction or suhsti...
tution?
~ A. They agreed to meet at Judge Gloth 's office.
Q. At whose request was the meeting arranged for Judge
Gloth 's office¥
1\{r. J\1:osmer: She ha.s not testified that she knows ..
Q. If you know, will yotr state at whose requestt
A. lVIr. Van Every's.
Q. Made 'vith you Y
...~. He discussed it 'vith me. I took the matter up with
1\fr. Hoge and told him that 1\Ir. Van Every wanted to mee~t
him at Judge Gldth 's office and make some substitution.
Q. W~re you pr·esent itt Judge Gloth's of:fice when that at..
i•angement was made~
A. No ..
Q. Do yon recall a visit to the Van Every home in con.a
nection with the signing of the deed, or proposed signing oi
the deed, or any other papers f
A. Yes, sir. I did not g·o in the house..
Q. Do you recall a visit to the hornet
A. Yes, I do.
Q. "\Vho went there, 1\frs.. Chambers f
A. Dr. Johnson, 1\fr. Hoge, l\fr. Brewer and ntyseli..
Q. All in one machine?
A. All in one machine.
page 79 ~ Q. Please state -who met you there, o:r anybody
else¥
.A. I had my daughter bring my car over so I could get
home.
Q. What is your daughter's name!
A. Elizabeth Tallman.
Q. ""Wno has just testified f
.A. Yes, sir.
·
·
Q. Do you remember wllere they picked :&Ir. Brewer llp!
A. I am not clear. I think we picked him up a f the Court
.House. I am not quite sure where~
·
Q. When you got out to the Van Every home, who went
into the house 1
A. Dr.. Johnson went in..
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Q. Was the purpose of the visit discussed? Did you know
'vhy you were going over there Y
A. Very clearly.
Q. What for¥
A. We 'vere going to take this deed, which Dr. Johnson, or
1\ir.. Hoge, or perhaps both of them had prepared, over to
Mr. Van Every's for his "signature.
·
Q. When was that Y In what month was it 1
A. The latter part of 1\farch.
Q. What year?
A. 1926.
Q. When you arrived at the Van Every home, do you say
that Dr. Johnson went into the house?
A. Yes, sir.
Q. Did anybody else go in f
A. I do not think so.
page 80 ~ Q. Any idea. how long Dr. Johnson stayed there?
Could you estimate or couldn't yQu?
A. I had not thought of it. I imagine fifteen or twenty
minutes.
Q. How did you happen to go along 1\frs. Chambers?.
A. 1\fr. Hoge asked me to go. He told meQ. Don't tell what :Mr. Hoge told you. Better leave that.
out. When Dr. Johnson came out of the home,. what was l1is
manner and appearance and attitude?
A. He was-well, he was annoyed and perplexed.
Q. I:Ie showed that in his conduct and manner?
A. l-Ie made a. very impulsive staten1ent when he came ou L
I don't know 'vhether you would like for me to say what that
was.
Q. At what time, with reference to his coming out, did be
make that statement?
.
·
A. ,Just as he was getting in the car.
Q. I ask you what that statement was?
~{r. Patterson: I object.
The Court: Objection sustained.

Q. Now for the record, will you please state what the statement was? "'\Vhat \Vas the impulsive statement?'
A. WeB, :Nfr. Van Every did not sign this deed.
Q. ·Did he assign any reason·
~fr.

Patterson: I object.
The Court: Objection sustained.
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A. He said his children

obje~ted

to it.

~Ir.

Patterson : I don't suppose it is necessary to move to
strike out' these answers. If it is necessary, I move
page 81 ~ to strike out both answers.
The Cour~: It is not a part of the record. It
is just to show what the answer would be.
Q. Before you went over you had been, as you have testified, in touch with this matter, and the negotiations with the
Van Every's. If it had come to your knowledge that the Van
Every's would make any objection to going through with the
transaction, will you please state?
Mr. Patterson: I object to that.
Mr. McCandlish: I don't see why.
Mr. Patterson: What might ha.ve come to the witness is. Mr. McCandlish: I askecl if it had eome to her knowledge.
Mr. Patterson: Ask her first if she had any such information.

Q. Before yon went over there had you any information as
to 'vhat might be the attitude of the Van Every's as to signing or not signing the deed Y
A. Yes, sir.
Mr. Hosmer: From what!
The Witness: From Mr. Hoge. I don't think Dr. Johnson
spoke to me about that.
Mr. Hosmer: I object to that.

· Q. Yon got your information from Mr. Hoge Y
A. Yes, sir.
page 82 ~ Q. Did you have any information from any of
the Van Every'sY
A. Not on that particular point.
Q. If you and Mr. Hoge went along in connection with this
matter, 'vhy didn't you go in the house with Dr. Johnson 1
Why did you stay outside Y
·
A. I think Dr. Johnson felt he did not especially want a.
group in the house.
Mr. Patterson: I object to what the witness supposes ..

Q. What was the factf
A. The fact that Dr. Johnson preferred to go alone..
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Q. Did you have any conversation after that occasion with
the Van Every's about the matter, Mrs. Chambers?
A. Some time after that, Mr. lYicCandlish, I saw them at
their house a time or so. Several times we discussed that.
I do not think anything of importance was discussed. My
relations with the Van Every's were always pleasant and
~ooreeable.

Q. Please state whether you heard any expression from
l1:r. Van ·Every or Mrs. Van Every; whether they were p~eased
or displeased with the idea of the road being built? That
·Boulevard being built and being built through their property?

Mr. Hosmer: I object on the grounds of irrelevant and immaterial. Not certain as to the issues involved here.
Mr. Pickett: It is very material for the allegations· made
in the cross bill.
Mr. Hosmer: I withdraw the objection.
page 83 }

A. Mr. Van Every 'vas pelased to thing it was
going to increase the value of his property, and
expressed definite concern about the Boulevard.
Q. In view of that attitude on his part, Mrs. Chambers,
what, if any reason, did he assign for not giving the right of
way and closing the matter up?
Mr. Patterson: She said she did not see him.
Q. Did you see Mr. Van Every after March, 1926 f

A. Yes, I sa:w him several times after that.
Q. The expression you refer to as being made by .Mr. Van
Every, .was that after that time
A. No, his expression about keeping peace in the familv was
before that time.
·
~
Q. Before what timeT
A. Before April 1st.
.
Q. What statement did he make then after the option agreement was signed?
.
·
·A. Yes, after the option agreement was signed before April
1st.
Q. About keeping peace. in the familyA. His family objected to the arrangement he had made
and his desire to change them was to keep peace in the family.
Q. That was to change the option giving the right of way!
A. Yes.
Q. Now, we have got two agreements here. One is the
original option agreement given to the Boulevard Propert~es,
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and the other is the right of way contract for the purpose of
clarity. Now which agreement was it1 Did you hear any
expression by 1\Ir. Van Every in referenee to the
page 84 ~ rna tter Y
A. No, I didn't hear anything of importance.
We talked over the Boulevard every time I went there, nothing definite after December, 1925, after the right of way agreement was signed.

Mr. McCandlish: You may take the witness.
CROSS EXA1viiNATION.

By Mr. Patterson :
· Q. How do you :fix the date of this visit¥. You went 'vith
Dr. Johnson, lVIr. Brewer and 1\ir. Hoge 1
A. I knew that agre·ement would expire on Aprillst. I was
asked to go there, and was asked to· make my plans as there
were only· a few days left.
Q. You think there were several days left?
A. That was· my impression.
Q. A week1
A. No, not over two days.
Q. Did you go there on any other occasion with Dr. John·son, !-fr. Brewer or Mr. Hoge7
A. Never.. · At least I cannot reinem·ber any other occasion.
Q. Mrs. Chambers, about this time around Aprill, 1926, is
it not ~·fact that the Lee flighway .Association was taking
renewals of option for land in Arlington County?
Mr. Pickett: If Your Honor please to prevent a confusioiJ
of thoughf in the minds of Counsel. and Court, we desire to
state at this time that there is no question of renewal involved
in this right of way agreement, or any other sinHpage 85 } lar agreement. The agreement sho\vs on its face
the purpose for wllich it was given. Therefore, I
do not want to have any confusion of thought ab'out it.
The Court: I think I understand what this evidence is for.
Mr. Pickett: To keep the record clear on this; there is
liable to be some confusion. The only time limit expressed
in that agreement is tha.t sufficient cooperation be obtained
by April 1st. 'Vhen that condition is performed the contract is then an absolute contract to be enforced.
Mr. Patterson: Will the stenographer read the question Y
Qu.estion read by the stenographer: 1\tirs. Chambers, about
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this time around April 1, 1926, is it not a fact that the Lee
Highway Association was taking renewals of option for land
in Arlington County?
A. I could not say they were taking renewals of option.
I do not recall any particular -option needing renewal.
Q. :1\{rs. Chambers, did you ha.v.e a conference with ~Ir. Hosmer one week ago today in his office?
A. I am not sure about the date. I talked with him.
Q. Did you or did you not tell ~Ir. Ifosmer in this conversation, in most instances renewals of the options were taken.
On this occasion instead of request for deeds made.
.
A. I do not recall saying tha.t to :Mr. Hosmer. That is a
point I am not quite well enough informed on to make a
definite statement.
Q. Do you know whether any options were renewed?
A. I do not know.
page 86 ~ Q. You say you did not tell Mr. Hosmer this?
A. Let me get that straight? Will the stenographer read the question 1
Mr. Patterson: vVill the stenographer read the. question 1
Question read by the stenographer: Did you or did you
not tell 1vir. I-Iosmer in this conversation, in most instances
renewals of the options were taken, on this occasion instead
of request for deeds made 'f
I

•

A. I do not recall making that statement to Mr. Hosmer.
Q. Did I understand you 'to say that consideration for this
option was anticipated enhancement of value of the remainder
of Mr. Van Every's property?
Mr. ~1:cCancllish: I object to the question as leading to .~~
conclusion.
l\1:r. Patterson: I asked if she said that.
~Ir. J!ickett: When you refer to the option, you refer to
the ophon agreement.
1\fr. Patterson: This option to Lee Boulevard.
I

A. That was certainly my impression.
Q. That is what Mr. Va1i Every said 7
A. Tha.t is 'vhat I inferred. I cannot say that 1v[r. Van
Every said that in plain words. That is what I inferred in
my conversation that he expected an enhancement in value
to his property in giving the right of way.

------------~--------
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Q. Do you know who prepared the instrument ~hich you
understood was a deed and was taken there by Dr.
·
page 87 ~ Johnson?
A. Not of mv own knowledge.
Q. Have you any memorandum of any kind that would fix
with certainty the date of this visit to the Van Every homeY
A. I have no memorandum.
Mr. Patterson: That is all, thank ·you.
And further this deponent saith not.
DR. S. M. JOHNSON,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
DIRECT EXAMINATION.
By Mr. McCandlish:
·Q. Will you please state your name, age, residence and
occupation?
A. S. M. Johnson; 70 years old. Occupation is highwayman.
Q. What do you mean by that?
A. I mean I am one of a group of men interested in the
building of good roads.
Q. In December, 1925, what was your connection with the
Lee Highway Association?
A. General Director and Executive Officer.
Q. Did you personally have anything to do with the securing of a contract dated December 30, 1925, between Lee High-.
way Association and the Van Every, or was that handled by
some one else?
A. 1\{y only relation to the committee was as head of the
org~.nization, laying the general plan and appointpage 88 ~ ing the committees to do the work. The Committee that handled it was the Central Committee and
the chairman of the committee was William S. Hoge and he
appointed his assistants on the committee.
Q. Doctor, I show you a carbon copy of letter dated March
29, 1926. and ask you who wrote that letter?
A. I did.
Q. There is no name signed to it e~cept on the typewriter..
:1\ir. Patterson: His initials are on it.
Q. (Continued) Initialed by you ..
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A. I am familiar with it. I dictated the letter.
Q. Was the original signed by you over the words -'' General Director'' f
·
A. Yes.
Q. Please state whether it ·was on plain paper or on Lee
Highway Association paper 7
A. On Lee Highway Association paper.
Q. What became of the original of this letter?
A. I took that letter in person on the evening of March 29,
1926, to the residence of Mr. E. B.· Van Every and his wife,
and delivered it in person. I have sent similar letters by mail
with registered receipts, to be· sure, to other people that :were
giving the right of way.
Q. When you say similar letters, you mean letters of that
formt
A. Of that form written for the same purpose, but this I
took in person and delivered to Mr. Van Every in his home~
Q. Now I show you a draft of a deed purporting to be ,from
Mr. Van Every and wife to the Lee Highway Assopage 89 ~ ciation which has ·been previously offered in evi.
dence and ask if you recognized them Y
A. Yes, this deed is in the form that was prepared by Mr.
F. G. Coldren, attorney for the Solicitor for the National
Park and Planning Commission.
·
Q. In Washington?
A. Yes, I asked him to prepare the form of deed that would
he in proper legal form which would be acceptable to· the Federal agency which he represented. This is drawn in t~at form
which my secretary wrote on the typewriter in my office and
I took with me on the occasion of my call to the Van Every
home ·on March 29, 1926.
Q. Who went with you when you went to the Van Evreys
on tl1at occasion Y
A. I made my call alone.
Q. Who accompanied you there, Doctor?
A. I was taken there by Mr. Hoge in his car and Mrs. Chambers accompanied us, and I took with us a notary p·ublic in
order to have the deed executed and the business attended
to at the time.
Q. Before going over there had you any information as to
a probable disinclination of the Van Everys to go ahead and
sign and close up this transaction 7
A. Yes, I was fully aware of the fact that tlie ·Van Every
'Children were trying to dissuade the father and mother from
carrying out the contract.
.
·Q. Why did you take Mr. Hoge and Mrs. Chambers alongf
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A. I took them-first of all I had not any car of my own
and I do not drive. a car. I have had to have th~
page 90 ~ services of friends. Mr. Hoge has given up half his
time. I asked him to go along and Mrs. Chambers.
Q. Ha:d they had previous: connections~
A. They were familiar with all the transactions that preceded it. Following my instructions 'vhere parties were unwilling to give, I had instructed them to go on and if the people wanted to sell to us what they would want for the land.
We "rould endeavor to get our friends to buy the land and
give the right of way.
.
Q.. You say you went into the Van Every l1ome alone t
A. Yes.
Q. What day was it that you went there?
A. The night of the 29th of March.
Q. liow do you fix that timc1 How do yon know it ·was not
in April?
A. Because I was the executive head of an organization t()
pnt over 'vhat we considered a very important matter. My
associates in that work we-re very desirous of having it go
over as I was myself.
. Q. Was this visit made with reference to the date April I,
1926, and if so, 'vhyt
A. Absolutely so.
Q. Why did you say tha.t f
A. In order to comply completely ·with our contractual basis
upon which we did all our work.
· Q. The deed was not signed l
A. No, 1\Ir. Van Every and his wife both said they would
like to do it but the children made so much trouble they were
unwilling to go on 'vith it. They were dead against
;page 91 ~ it. They expressed themselves as being entirely
satisfied and thought that it would be to their interests in cooperating with the rest of us which 'vould greatly
increase the value of the rest of· the land. The children. were
so violently opposed to it that they would not go against that
opposition.
· Q. Please state whether or not 1\'Ir. Hoge and ~Irs. Chambers knew for what purpose you 'vere goingf
A. Certainly they did.
Q. Doctor, you say you took both the deed and the letter
on that occasion T
A. Certainly.
Q. I noticed in the last paragraph of this letter reads as
follows: ''Our association 'vill be at the cost of securing
6
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opinion of title, also the cost of the execution and recording
of the deed 'vhich we will prepare and submit for your execution as soon as we may be able to pass upon the title.''
If you took the deed and letter over there at the same time,
why did you put that in!
A. I had thought to mail the letter and have the return receipt from a registered letter but the matter of the deed we
could take several days. All that 'vas necessary was to notify
them we had complied with our part of the contract. I was
advised it was better not to send it my mail but to take it by
person. Also it was best for us to go on and get the deed in
trust. That was the reason why I 'vrote that last paragraph.
Q. You say this was a form letter that was used in similar
cases?
page 92 ~ A. Exactly so. Several that were similar.
l\1:r. McCandlish: Gentlemen, you may take the 1vitness.

CROSS EXAl\IINA.TION.
Bv l\.fr. Patterson:
_ .,Q. Do you recall the date when this deed was prepared~
A. I think that-I would have to study a good while about
that-as ncar as I can recollect right at the time when the
matter was corning to the issue.
Q. Prepared before the 29th of :Niarch, the day you went
tl1ere?
A. It was either prepared before' it or on that day. We had
reached the stage where we were asking for deeds in trust
.and as I said I went to Mr. Coldren and consulted with him
to get the deeds in the proper form. All that business was
transacted when we reached that stage.
Q. I notice the contemplated certificate of acknowledgment
has the blank day of March typed in whereas t.he body of
the deed has no month typed in. Do you remmnber why that
occ'urrcd?
A.. I presume because my secretary followed the form. I
probably g-ave her the form of the deed that l\{r. Coldren
l1ad put in my hands and the notary· public certificate was
made out and dictated from a form in front of me, the proper
form of the notary's execution that I supplied from the book
and gave the name of tlie month there.
Q. This letter bears the date of ].{arch 29th. I take it that
was written the same day yon went over there with the original, was it not?
·
·
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A. That is my recollection. I could not think of it as being
otherwise.
page 93 ~ Q. What time of day did you go over there!
A. Early at night, in the evening.
Q. Do you recall whether it was before or after dinnerY
A. After dinner, after dark.
Q. Then with this deed intended to convey this property
you handed Mr. Van Every a letter reading thus: ''Our association will be a.t the cost of securing opinion of title, also the
cost of the execution and recording of the deed which we
will prepare and submit for your execution as soon as we may
be able to pass upon title.'' The question is did you hand
him the original of this letter when you exhibited the deed.
A. Why certainly.
Q. Did he read the letter, do you know Y
A. I do not know ·but I stated very fully and I went there
wi.th the assumption that everything was friendly and that I
was simply a sort of coordinating unit to help them to do
what they wanted to do to get the benefit of that boulevard
across their property. There was not any intimation of any
trouble about it.
Q. You had not heard that he objected to it Y
A. I had heard that the children were making a fuss about
it and trying to get them not to do it. I went there with
the hope that I might by going personally and talking it over
:with them, that it could be put over.
Q. When you told him in writing on this visit that you
would prepare and submit a deed for his execution as soon
as ''we are able to pass upon the title" you intended to have
the title examined, did you not 1
A. Of course, in any future development it is
page 94 ~ necessary that the title be satisfactory to the Commonwealth of Virginia. It takes weeks in order
to have that matter go through sometimes. In many instances
we have had it in the office of the attorney employed by. the
Commonwealth for weeks and weeks.
·
. Q. And you understood, did you not, that even though you
had gotten a deed, if there had been a flaw in the title, you
would not have been bound by it? That is your understand·
ing Y Is that what you mean by this expression?
Mr. ~fcCandlish: That calls for a legal construction on the
part of the witness and he is not a lawyer.
Q. Is that what you meant by this clause 1 this closing paragraph of your letter!
.
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A. What about it?
Q. When you told Mr. Van Every as you handed him this
paper ''Our association will be at the cost of securing opinion
of title, also the cost of the exectAion and recording of the
deed which we will prepare and submit for your executioit ·as
soon as we may be able to pass upon title''. Did you m~a.n
by that language that if your association took title under this
.deed it would take it conditioned upon the title being good 7 A. My object was-Mr. McCandlish: The deed speaks for itself. He is. ask•
ing the witness a legal question and he is not a lawyer.
The Court: I did not understand him to ask him that. He
asked him what he meant by what he had said. He must
have had something in mind.
pnge 95 ~ Mr. McCandlish: I make my objection that it
.
calls for a legal conclusion.
The Court: Overruled.
Mr. McCandlish: Exception.
A. Very definite thing in my mind. I had had a lot of experience getting people to give right of ways. · When they
deeded the right of wa.y they did not want to be under any
expense, for the transfer the property. My association was
undertaking to take care of all that. They did not want to
be botl1ered.
Mr. Patterson: Will the stenographer read the question 7
Question read by the stenographer: When you told Mr.
Van Every as you handed him this paper ''Our association
will be at the cost of securing opinion of title, also the cost
of the execution and recording .of the deed which we will prepare and submit for your execution as soon as we may be
able to pass upon title". Did you mean by that language
that if your association took title under this deed it would
take it conditioned upon the title being good?
Mr. Patterson: Now answer that, Dr. Johnson.
A. No, that was not my object at all. If there were any
rlefects in the title, I presume if it were the matter of the
Commonwealth of Virginia, they would undertake to clear the
title. I did not bother about the technical language or legal
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aspects of the case. What I was undertaking to do was to
put over this boulevard project.
page 96 } Q. You did intend to have the title examined?
A. I Imew well enough before the Common.:.
wealth of -Virginia. or the Federal Government would. build the
road, they would pass upon the title.
Q. You did mean what you said f
A. These· people were giving the right of way. What we
clid was to take care of it. If they were giving· the right of
way they would not be bothered by a lot of bilis coming in
for that institution.
Q. I notice this letter is dated March 29, 1926. Are yoti
entirely certain your visit was not on April 1st f
A. Why, certainly. Would I be qualified to lead in a work
with people and be so ·negligent of the business that was vital
to the organization work?
Q. ~ am not asking you to assume that you went beyond
the time mentioned. The language of this condition is ''by
April 1st". Are you perfectly certain that it was neither
March 31st or April 1st? This letter is dated March 29th.
Are you perfectly certain you went there on the 29th?
·A. Sure.
· · · ·
Q. How do you fix the date, Doctor?
A. For one thing by the fac.t that the letter was delivered
in person rather than sending it by registered mail, the necessity for delivering it in person rather than by registered maiL
Q. Is that the only occasion around that time 'vhen you
went there, Dr. Johnson, with Mrs. Chambers and Mr. Hoge
and 1\fr. Brewer?
A. That is the only time I went there with those
.page 97' ~ people. ·
Q. Was that the only time approximately that
da.te that you went there with :i\{rs. Chambers Y
A. I never \vent there except with the gToup of people
on this business.
Q. Had you obtained any deeds for the right of ways in
Arlington County up to that time, right of ways for the Lee
Boulevard¥
·
A. I do not believe I could answer that question without
going to my reco'rds. There were several, quite a number
. that had volunteered and agreed to give the right of way.
We were in the sta_g;e· of taking the deeds. I cannot answer
that without going to the records.
Q. How many had given you renewals of options up to this
time?
A. I did not bother about renewals of options?
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Q. Who looked after that?
A. Mr. Hoge was chairman of the committee. He was
assisted by a sub-committee.
Q. They looked after renewals of options f
A. We did not do any great business with rene,vals of options.
Q. Did you get renewals of options about April 1st?
...~. I cannot answer that and those details after all that has
gone throug·h my head.
Q. Did this option carry the date as having been secured
and the deed satisfactory to the Federal Government?
...~. I am sure all of them did.
Q. You say that F. C. Coldren gave you a form of deed
which your secretary copied?
A. YeH.
page 98 ~ Q. Do you know of any other person who had
.
given an option prior to April1, 1926, who signed
.
one of these deeds before April 1, 19261
A. I think I do. rrhe Porter vVoods. There was forty
acres below Fort J\tfyer. 1\Hlita.ry Road comes next to it.
Q. They signed a deed for the right of way?
A. Colonel Porter lives in Philadelphia. I think there were
six or eight parties that had to sign it-some in Quantico and
some iu Philadelpl1ia. That was an option that was to expire on the first of A.pril. We were sure we had the contract~
and they were notified before the first of April that they would
go on and execute the deed after similar notification as the
letter you have on the buff sheet there. That same form of
notification was used to Colonel Porter and all the heirs.
I have them in the files the receipts showing that they received the special notice that we had complied with the con,
ditions and they _were bound by the contract to go on and
execute tl1e deed. I was advised that Colonel Porter and his
wife in Philadelphia had executed that deed.
Q. Colonel David S. Porter?
A. Yes, sir. I cannot be sure about it. There are two people that have not yet signed it. That deed is still hanging
fire.
Q. Now, Doctor, why did you wait about five years before
you started to build the Lee Boulevard¥ ·
A. \V"e didn't.
Q. \V"hen did you dig out the :first shovelful of dirt~
A. \Vhen was that?
page 99 ~ Q. \Vhy was the Lee Boulevard not begun lwfore J\IIarch, 1931?
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A. For several reasons but the principal reason was the
organized opposition that had to be overcome.
Q. Lack of cooperation Y
A. Lack of cooperation that did not get anywhere except
to delay the project.
Q. Is that attributable to the Commonwealth of Virginia 1
A. Not at all. Attributable to a group of citizens who desired to have another location for the boulevard.
Q. Difficulty in locating it Y
A. No difficulty in locating it because I felt pretty sure of
my ground when I had the Secr~tary of Commerce, later to
become the President of the United States, behind me. 1
had the engineers of the National Capital Park and Planning
Commission and the State Highway Commission of the State
of Virginia, and I ln1ew very 'vell that no organized opposition
could stand in the way of an organization like that.
Q. You began to work on the road when Y
A. Began to clear the timber out of the way.
. Q. In 1931f
A. Yes,_ sure.
!1r. Patterson: That is all.
RE-DIRECT EXAMINATION.
By Mr. McCandlish:
Q. Doctor, you recall when this portion of the route up to
Falls Church or Fort Buffalo was actually taken into the
State I-Iighway system?
A. What was that f
page 100 ~ Q. Do you recall when this portion of the routeup to Falls Church or Fort Buffalo and Station
107 was actually taken into the State Highway system Y .
A. That 'Yas placed in the State ~Highway system I believe about 1927. About a. year elapsed after our decision,
before the surveys could be made and completed on the basis
of which the State could officially pass upon the boulevard
project, the merits of competing routes, etc. Placed in the
State Highway system as soon a.fter our decision as they
could get the data to determine it.
Mr. McCandlish: Thank yon, Doctor, that is all.
RE-CROSS EXAMINATION.
By Mr. Patterson:
Q. Were any portions of the route of th~s proposed LeeBoulevard changed after December 30, 1925 t
.
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A. Not between Arlington Memorial Bridge and the Glebe
Road.
Q. The Van Every property is between those places Y
A. Yes, no change. It remained on the recommendation of
the engineers of the Federal Government and surveyed over
that exact line by the engineers of the State Highway Commission.
·
Mr. Patterson: That is all.
Questions by the Court :
Q. Doctor, what kind of a. governing body has the Lee High'vay .Association?
A. The Lee Highway Association is incorporated and has
a. charter from the Commonwealth of. Virginia. -It is governed by a Board of Directors who are named in
page 101 ~ the charter and given the power to be a self-supporting body and in the interim of the annual
meetings of the. Board of Directors, the Executive Committee
is .charged with full power and authority to discharge aU the
duties and handle the affairs of the corporation.
Q. Did the Executive Committee or the Board of Direct~rs
a.t any time decide by resolution that it had sufficient amount
of land and cooperation?
A. Yes, sir, we had several times made a canvas. One was
made by Mr. Shirley, a member of the National Park and
Planning Commission.
Q. I wanted to get that particular thing?
A. Yes, sir.
Q. Have you any recollection when that was done?
A. We had canvassed the matter and knew just what we·
were going to do the first of January and we had a board
meeting on the 29th day of March and took a vote on the matter and made the decision at that time.
RE-CROSS

EXAMINATIO~.

By Mr. Patterson:
Q. Where did the executive committee meet on the 29th
of March?
A. We gathered at the Munsey Building, 632, and w-ent
over to the Arlington Court House.
Q. Any minutes of that meeting kept?
A. Oh, yes, we have the records in my office.
Q. You did not bring them today, did you t
. A. No.
page 102 } Mr. Patterson: That is all.
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RE-DIRECT EXAMINATION.
By

~{r.

Pickett:

Q. Does the record show t11at the meeting 'vas held on
the same day you called on the Van Everys, the 29th of
~{archf

Mr. Patterson: That is what he said.

A. Yes, sir. Wait a minute. It was the 27tll, I think. You
have a transcript of it.
Mr. JvicCandlish: Doctor, I hand you this and ask you if
that is a. copy furnished me some time ago of the minutes of
the Lee Highway Association, passed on the 27th of March

7

1926·~

The Witness: Yes, sir. Tlla.t is my signature as secretary
and g·eneral director of the organization, both of \Vhich offices I hold.
!Ir. McCandlish: I wish to offer this in evidence as Exhibit #4 with Dr. ,Johnson's testimony.
The Court: I do not \vant to interfere with either side
but I have to decide it and tha.t is a condition precedent
with no evidence to support it.
Mr. Patterson: If Your Honor please, I call attention to
the fact that these n1inutes, if they are minutes, disclose this.
The general director was direc.ted to notify land o'vners that
a stage had been reached when the association had secured
a sufficient degree of cooperation to proceed with the boulevard project and was authorized to act for the
page 103 ~ association in securing deeds for it, if any, to provide for the two hundred foot strip of land. ·The
condition precedent to the exercise of this option was this :
that enough land and sufficient cooperation from the respective communities, the Commonwealth of Virginia and the
National Park and Planning Commission be procured. The
very thing we have been trying to find out. What land had
been procured. Apparently so far as these minutes disclose,
I have not read them all,. that was not decided at this meeting. They n1ight have had the cooperation of the Engineer's
Office; they had the engineers from the Federal Government
making surveys. Doubtless they had cooperation from the
State of Virginia but land 'vas what they wanted. I merely
want to call attention to it as we go along.
Mr. J\1:cCandlish: I hold in my hand a paper that $100,000
was allocated to the Lee Boulevard, the allocation being made
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on December 19, 1929. Is that right Y If you gentlemen do
not object to this being offeredMr. Patterson: No objection to that.
1\fr. McCandlish: If Your Honor please, that is our case.
Mr. Patterson: If the Court please, Your Honor will remember at the time of the introduction of the option, evidence was continued by agreement of counsel with the Court's
permission, an objection to the introduction of this option
was being. arguedMr. McCandlish: Mr. Patterson, I thought we stipulated
that this question was raised in argument.
Mr. Patterson: No, sir.
1\fr. McCandlish: I am now going to ask the
page 104 ~ Court to hold that and finish the case. It is tl1e
discretion of the Court in saving time to get
through the evidence this afternoon.
Mr. Patterson: If the Court please,. I submit that in my
view of the case, the complainant's position would be very
seriously prejudiced not to permit us at this time to renew
the. motion or rather renew the objection to the introduction
of this_ option as evidence for the reasons stated or for us
not to move to strike it out. I have not submitted the principal authority in support of the perpetuities law.
The Court: I take it from what has been said that this
legal question comes as very much of a surprise to counsel
for the defendants.
Mr. Patterson: It was pleaded in the Answer to the CrossBill, if Your Honor please.
Mr. lvicCandlish : ,Just a general statement in the Answer
-against the rule of perpetuities-but I had no idea that
any such question as this would be brought up. If Mr. Patterson thinks it so vital, he would have qisposed of it rather
than to bring us here to take evidence at this time.
The Court: I do not think it necessary to be as careful to
strike when the case is tried before the Court as it would
be in a case tried before a jury. Whether it is true or not,
the Court is supposed to have a legal mind and sep-arate
what is admissible and what is not admissible.
1\tfr. Patterson: For the purpose of the record and in order
to 'facilitate the trial-the proceed~ng was more or less informal-! ~ant to renew my objection to the introduction
of this option and to note an exception .to the
page 105 ~ Court's ruling in permitting it to be received in
evidence for any purpose. I reserve the right
to move to strike at the conclusion of the tal~ing of the testimony. Is that in line with Your Honor's opinion? I do not
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want to be prejudiced by going on with this document in evidence.
The Court: That is all right.
Mr. Pickett: If Your Honor please, when the letter written by Dr. Johnson to Mr. Van Every was offered and the
deed, there was some question as to whether they were to
be marked for identification. They are marked, are they
not?
The Court : They are in evidence.
1Vlr. Pickett: There is no motion to strike out the deed
or the letter or the last resolution that went in without objection.
The Court: There is now a motion to strike out all the
evidence.
lir. Hosmer: The motion is· to strike the option and we
'viii argue that at the close of the case. I move to strike
tl1e option at the close of the case.
WILLIA~I C. GLOTH,
a witness of legal age, being :first duly sworn, deposes and
says .as follows :

DIRECT EXAMINATION.
By Mr. Patterson:
Q. You a.re Judge '¥"illiam C. Gloth 1
A. My name is William C. Gloth, yes, sir.
Q. "Where do you reside?
page 106 ~ A. Arlington County.
Q. What position, if a.ny, do you hold?
A. I am Commonwealth's Attorney of Arlington County.
Q. Mr. Gloth, did you lmow the late E. B. Van Every¥
A. Yes, sir.
Q. What relation, if any, did you occupy toward him prior
to and on December 30, 1925?
A. We were friends and I had been his attorney on a great
many occasions.
·
Q. Did you represent ]/fr. Van Every in a transaction on
December 30, 1925, with the Lee Highway Association?
A. I think the agreement or paper that is under discussion
here was signed in my office, if that is what you mean.
Q. Do you remember the occasion T
A. Yes, sir.
Q. Who was present?
A. I kno'v that J\'.[r. and Mrs. Van Every were· present,.
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a notary was present, who else was present I do not· ~know.
Q. l\1:r. Johnson or Mr. Hoge there!

A. They may or may not have been, I could not say.
Q. Prior to or at the time of the e~ecution of this instru-

ment, did you hear any conversation relating to the building of the Lee Boulevard Y
·
A. Yes, sir.
Q. Between whom?
A. Dr. Joln1son, certainly l\fr. Hoge, Mr. Van Every and
myself.
Q. Was that prior to the execution or the same day 7
A. Ab, there were constant conversations, Mr. Patterson.
Q. Up to the signing of this instrument7
page 107 ~ A. Yes, sir, that is my recollection.
Q. ~That, if anything, was said by Dr. Johnson
or Mr. Hoge regarding the kind of road that is to be built Y.
A. I cannot say that I ever had· any great conversation or
remember any conversation with Dr. Johnson, Mr. Patterson. Most of my conversations were with Mr. Hoge.
Q. In Mr. Van Every's presence, what if ·anything was said
by l\1:r. I-I ope about when this road 'vould be constructed?
Mr. Pickett. : We object, if Your Honor please, and ask
counsel for what purpose this evidence is requested.
lVIr. Patterson: To show the inducement for the option and
the consideration which is intended.
Mr. Pickett: Are you undertaking to show fra.ud!
1\!r. Patterson: To show 1nisrepresentation.
1\{r. McCandlish: Tl1e writing itself manifests the whole
contract. He specifically asked about statements made prior
to the execution of that agreement. Now if any such statements were made to induce the Van Everys to sign this contract, anything that was done or that they represented would
be done to induce the Van Everys to sign this contract, it
should have been made a part of the contract. If Your
Honor please, I have no idea what this testimony will take
us into, but anything preceding this option contract is not
·
.admissible in evidence.
The Court: Objection is sustained.
Mr. Patterson: Exception. ·
Q. Now, Mr. Gloth, did you ever have a talk with either

Dr. J ohnsou or with Mr. Hoge after this so-called
page 108 } option was signed relative to the procurement
of a renewal of it!
A. Yes, sir, I did with Mr. Hoge. I have no recollection of
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having any conversation with Dr. Johnson. My recollection
of conversations with Dr. Johnson was very much .later. I
did have conversation with Mr. Hoge.
Q. What was the substance of that conversation Y
A .. Asking. me to see Mr. Van Every about having the
option or condition of option extended.
Q. Was that about the time of the terminationMr. McCandlish: We object to that and ask that it be
striqken out on the ground that it is irrelevant and immaterial
what Mr. Hoge may have said after the signing of the instrument in respect to the renewal of it. The instrument must
speak for itself. Statement~ of l\Ir. Hoge can have no bear·
ing.
Mr. McCandlish: We at this point, counsel for defendants
ask that the deed of the Lee Highway Association to the
·Commonwealth of Virginia, which is filed as an exhibit of
the C!oss Bill, be taken and considered a part of the record
upon conse~t of counse.
Q. Now, Mr. Gloth, we were talking about the time you
say Mr. Hoge talked with you about a renewal, procuring
a renewal of this option. Do you remember whether that
was after this option had expired Y
Mr. McCandlish: I object to that question as to whether
the option ·had expired or had not expired.
Q. -Do you remember the da.te of itt
A. I only remember the date of it by having my memory
refreshed since this controversy arose. I have
page 109 ~ gotten the date by refreshing my recollection.
Q. What is tha.t date after refreshing your
memoryY
A. December 25th and expired about April 1st the following year.
··
Mr.
tion?
The
was.
The
of the

McClandisl1 : Are you talking about the conversaCourt: He asked wha.t the date of the conversation
Witness: I would not attempt to say what the date
conversation was.
·

· Q. Was it after

Decemb~r

30, 1925 Y
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A. After the contract was signed. I misunderstand you. I
have no idea what the dates were.
.
Q. Did you have more than one conversation with Mr. Hoge
about the renewal 1
A. I did.
Q. During what length of time did you have conversation
on that pointY
A. I would not be able to say.
Q. Approximately?
A. Extended over some length of time according to my
-recollection.
Q. What did Mr. Hoge say in respect to these renewals?
J\1:r. McCandlish: He has not fixed that time. Was it before or afterY
The Witness: I think before and after April 1st.
The Court: The objection is now ruled on. Overruled.
Mr. McCandlish: Save a point.

Q. What did he say.
A. I cannot repeat a conversation that occurred
page 110 ~ that many years ago, Mr. Patterson. All I can
.
give is the gist of the conversation as I remember it. I remember l\ir. Hoge coming to me and asking me
to get in touch with 1\llr. Van Every and renew the option and
extend the time. That was the substance. I reme~ber my
replies to Mr. Hoge that Mr. Van Every knew pretty much
what he wanted to do and "'I had no influence over him.
M;r. Patterson: Take the witness.
CROSS EXAMINATION.
By Mr. McCandlish:
Q. Mr. Gloth, at the time you say you had this conversation
with Mr.. Hoge you had it in your mind that the option, the
so-called option or contract, expired Aprill, 1926. That was
in your mind Y
A. Well, Mr. l\fcCandlish, I am rather doubtful what was
in my mind as to the expirat_ion of that option.
Q. But the period, April 1, 1926, was in your mind, was
it not, as the expiration date of this option and that some
renewal was necessarv?
·A. Yes,.sir. I th01ight so.and Mr. Hoge thought so.
. Q. At the time you discussed it with Mr. Hoge, you did not

90

Supreme Court of Appenls of Virginia.

nor did Mr. Hoge, ha.ve actually before you the option .contract. You were talking about it from memory?
, A.' Both of us were-so much so that I talked to Mr. Hoge
about it in my office and outside my office.
Q. You do not undertake to say to the Court now whether
or not that so-called option did expire on April 1, 1926?
1\.. I do not think tl1a t is mv business.
page 111 ~ Q. You do not say to the Court that that did
expire on April 1, 19261
A. I have my opinion.
Q. If the conditions stated therein had been complied .withA. You are asking n1e a legal proposition.
Q. You are a lawyer?
A. I am but I did not understand I could testify as to what
the law was.
Q. Have you read the option contract with sufficient care
to render an opinion or were you in these conversations you
had simply discussing the matter from recollection and as
it was -brought to your attention by some one else.
A. l\£r. McCandlish, Mr. Van Every was not only my client
but l\{r. Van E·very was my friend. Nlr. Van Every came
to my office as a friend without any thought of business. That
thing was brought to me and we discussed it; before the
option was brought to me, we discussed the Lee Boulevard.
After it was signed I never saw it any more until last year
or so when the boulevard began to be a reality. I at that
time 'vrote a letter to the State I-Iighway Commission that
I could not proceed with the matter because of my friendship with l\{r. Van Every.
Q. You never saw tl1at particular contract that was signed
in your office until this. particular day T
A. No, I do not care to say that.
Q. I am talking about the one Mr. Van Every signed.
A. If I am not mistaken, Mr. 1\fcCandlish, this typewriting
on the back is done on my machine. I could not be. positive
about that.
page 112 ~ Q. The young lady in your office took the acknowledgment-Mrs. Weekley f
A. Yes.
Q. It is agreed tl1at Mr. and l\{rs. Van Every were both
there?
A. Yes.
Q. The wl1ole thing was made up and signed in your office
on that dav?
A. I wo~ld say so.
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Q. That was the first time 7 ·
_
A. Yes, sir.
Q. Then of course that was the first time you saw that
agreement?
·
A. I believe so, ·Mr. 1v[cCandlish.
.
Q. So that if you discussed this matter with ·Mr. Hoge
prior to December 30, 1925, you were discussing an abstract
proposition and one that 'vas not actually in existence because the contract had not been made. .
_
A. I did not say that we discussed it before December

amhT

.

·Q. I understood you to say that you discussed it before and

after December?
A. Before and after April 1st.. I do not see how anything could have been discussed before December-there
wasn't anything to be discussed about the extension of the
option-such a thing did not exist.
Q. Isn't it a fact that what Mr. Hoge wanted was to get
the Van Everys to go ahead and close up the conveyance of
that right of 'vay as provided in this option and what he was
t~lldng to you about wa.s to take up that matter rather than
anything about the renewal of the option, which
page 113 ~ shows on its face that no renewal was necessary.
A. Mr. 1\fcCandlish, I have· given you my very
best recollection.
·
Q. You have?
A. Yes, sir.
1\fr. McCandlish: That is all, thank you.
RE-DIRECT

EXA~fiNATION.

By Mr. Patterson :
Q. Mr. Gloth, who furnished the printed form that was

filled out?
A. That was brought to the office. Whether it was brought
by 1\Ir. Hoge, Dr. Johnson or 1\Jlr. Van Every, I do not know.
Mr. ;patterson: That is all.
And further this deponent saith not.
ROBERT VAN EVERY,
a witness of legal age, being first duly sworn, deposes and
s&ys as follows!
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DIRECT EXAMINATION.

By Mr. Hosmer
Q. Will you state your full name!
A. Robert E. Van Every.
Q:·Age?
A. 31.
Q.. Residence f
A. 1900 F St. N. W., Washington.
Q. What relation are you. to Virginia M. Van Everyf
~s~

-

Q.. Yonr mother is the owner of the property involved in
the suit you are testifying in f
page 114 ~ A. Yes, sir.
·
Q. I-Iow long has she owned that property.?
A. Over forty years.
Q. Yon mean by that it has been in the family fgr forty
years?
· A. Yes, sir.
Q. How did your mother get title to it?
A. My father in his will left the property to my mother..
Q. Is your father livingf
·
A. No, sir.
.
Q. When did he die f
A. June 22, 1927.
Q. During his life time did he enter into an option ~tb
the Lee Highway Association Y
A. Yes, sir.
Q. When and where was that option entered intof ·
A. It was entered into in Mr. Gloth's office in Arlington
County.
.·
Q. What was the occasion of your father entering into
that option Y
A. Why Mr. Hoge had secured an option before that time
from my father and the way it was covered by my father
did not seem to meMr. McCandlish: I object.

Q. Do you recall the date this option was signed?
The Court: Which one are you talking about?

Q. (Continued) The option for Lee Boulevard?
A. December 30, 1925.
. .
page "115 r Q. you have testified that was signed in the
office of Mr. William C. Gloth f
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A. Yes, sir.
Q. Who was present at that time?
A. Mr. Gloth, Mr. Hoge, my father, mother and myself.
Q. What was said and done by Mr. Hoge and your father
in connection with the signing of this option Y
Mr. Pickett : Prior to the signing 7
Mr. Hosmer: At the time.
Mr. Pickett: Before the signing7

Q. (Continued) Before and at the time of the signing 1
Mr. Pickett: We renew our objection, if Your Honor
_please.
The Court: I should think it would depend somewhat upon
. :whether the testimony is going to reveal compromise as
to the future or business existing at the time.
Mr. Pickett: If Your Honor please, it is evidently introduced in support of certain allegations contained in the An.swer to the Cross Bill in which it would appear that the
purpose of the testimony is to vitiate and contradict the·
terms of the written agreement.
The Court: Objection is sustained as to those items.
1\fr. Hosmer: Save a point.
Q. When this option was signed, what was the outstanding
;with reference to the building of Lee Boulev~rd?

Mr. Pickett: Same objection.
The Court: Objection sustained.
1\fr. Hosmer: Save a point.
page 116

~

Q. Was any representation made with reference to the width and the time within which
the said Le.e Boulevard. would be bu.ilt Y ·

Mr.
The
Mr.
Mr.
swer.

Pickett: Same objection.
Court: Objection sustained.
Patterson: Exception please.
Hosmer: I' believe we are entitled to have the anI believe we are protected.
·

A. The understanding at the time my father and mother
entered into this contract with Mr. Hog·e was that the option
would la~t for ninety days. It was the understanding he
could build the road up to the fence and go through the
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property at the time of the option and would be built two
hundred feet wide.
Mr. McCandlish: Hard surface?
The Witness: No, sir, the grading of the road.
Q. The road would .be built of a width of 200'?
A. Yes, sir.
Q. What statement, if any, was made with reference to
whether the contract itself was given for a limited time~
A. They stated that the contract if they could not get the
road within that time, the contract would be null and void
and those were the very words used at the time of the signing of the contract. Mr. Hoge stated that when the contract was entered into.

Mr. Pickett: It is understood, of course, that a.Il this is
over our objection.
page 117

~

J\1r. Patterson: This is not evidence, we understand that.
Q. After this option was signed, was any effort made prior
to April1, 1926-

The Court: I think you had better make it clear in this
record the question you are going to ask has no reference
to the questions that have been ruled out.
J\{r. Hosmer: N e'v matter from now on.
Q. (Continued) To secure a deed from either your father
or mother?
A. Yes, not a deed but renewal of the option. J\fr. Johnson and J\1rs. Chambers came there.
Q. VVere you present?
A. No, I was not present.
Q. You cannot testify to that.

Mr. McCandlish: That will all be strieken from the record f
J\fr. Patterson: Oh yes, he cannot testify to what happened
'vhen he 'vas not there.
Q. Did Dr. Johnson call on you with reference to anything
connected with this contraet after April 1, 1926?
A. He called at my house during the year 1928 and stated
that he was there to get the road. I told him I was not going
to have my mother give the road, and he stated "well if we
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cannot get the road here. through your mother's place, we
will put the road on the McConnville tract or Pershing
Drive''.. The people in tho·se vicinities wanted the road and
he 'vould not give my mother the benefit of having the·· road
on her property. I said that was very well and if they put
the road some place else it suited me all right.
page 118 ~ Q. Was the statement that the road, if the right
of way was not given, the road would be put on
the ~icConnville tract or Pershing Drive; either of those two
IJroperties on your mother's property?
A. No, sir; was not.
Q. Who was present at the time this conversation with Dr.
.Johnson took place!
A. My wife.
~fr. McCandlish: I move to strike out the question and answer as irrelevant and immaterial.
The Court : ~lotion denied.
l\Ir. Pickett : We sa:ve a point.
1\Ir. Hosmer: That is all.
J\.Ir. Hosmer: If Your Honor please, I want to ask one more
question.

Q. Has the property involved in this suit ever been dedi.
catedY
A. No, sir.

CROSS EXAMINATION.
By !fr. McCandlishr!
Q. Are you familiar with this blueprint showing Mount
Royal, showing certain lots and sub-divisions, belonigng to
your mother Y
A. Yes, sir.
Q. That is the sub-division of your father "s property showing some thirty-one acres, made for him, and shows the
property right of way in dispute here, does it not Y
A. Proposed sub-division that my father made as a sketch
but no thought as to its being recorded.
Q. I understand it has not been recorded.
page 119 } A. That plot indicates where the right of way
would go through the place. That is all that was
used for.
Q. Your father had a survey made on whi~h this plat was
based?
A. Yes.
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Q. Done at his instance?
A. Yes.
Q. Plat furnished by your fatherf

!., Yes, sir.
Q. You· have always objected, have you not, Mr. Van
Every, to this boulevard going through your father's place Y

:Mr. Hosmer: I object. Mr. Van Every does not own the
property.
The Court: Objection overn1led.
¥r. Hosmer: Exception.
Q. That has been your attitude, hasn't itf
A.. Yes, sir, I have always been against it, that is, if we
were not paid for the property.
Q. You do not object to it going through. What you want
is to get the money?
A. I always looked at it that it should be due process of
law. If the road would go through he would receive fair
value of the property.
Q. You do not object to the road going through but you object to giving the right of way?
A. I just talked to my father about it. I was not in a
position to object.

Mr. McCandlish: That is all.
page 120 } Questions by the Court :
Q. Mr. Van Every, has this plat of the sub-division eve~ been used for anything elseY Have any of the 31
acres b~en sold sinee · this plat was made Y
A. No, sir..
·
Q. Either by contract or deed Y
A. Only two lots sold to Mr. Pete Starke.
Q: Sold by this plan of lots Y
A. No, sir, they were sold and described by metes au<.l
bounds.
RE-CROSS EXA1\1INATION.

By Mr. McCandlish :
· Q. Two lots sold to whom?

A. Pete Starke.
Q. When were they sold Y

. .'·
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A. I don't recall the date, around 1925.
Q. Before or after December 30, 1925 Y

A. That I do not know. I think it was before. May I tell
the instanceQ. Have the deeds for those hvo lots been executed and
recorded T
A. Yes, sir.
Q. Any homes built on those lots T
A. No, sir.
Q. Have there not been .one or more houses built on this
sub-division since this plat was made T
A. Yes.
Q. How many houses T
A. There have been three houses-four houses counting my
mother's all within the family.
Q. Deeds given for those lots on which those
page 121 ~ houses were built Y
A. Deed given for my house and deed given for
my sister's house.
Q. Is tha.t deed recorded?
A. Yes, sir.
Q. Deed for your sister's house-what is her name Y
A. Alice l{itson.
Q. 1\tfade to he~ as .Alice J{itson f
A. Yes, sir.
Q. That been recorded 7
A. Yes, sir.
Q. .Another house built by your mother 7
A. By my father.
Q. Who owns that1
A. My mother.
Q. Is that where she lives now?
A. No, another house adjoining that, couple of blocks down.
Two houses on Brookdale Avenue.
Q. ¥ ou have toJd me about two. Who owns the other two?
A. Mother owns both of them ; one she rents and one she
lives in.
Q. The family home, is that one of the two 7
A. That 'vas there a long time before. We rent that.
Q. Do ~ny of these deeds to you or your sister convey your
land as lot numbers on this plat T
A. Specify the metes and bounds as far as I know.
Q. Do they refei" to lots on this platY
A. I do not recall. l know it was necessary for us to go to
the surveyor and have it surveyed.
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~1r. ~1cCandlish: If ):our Honor please, I would
like the opportunity of examining those deeds if
there is any opportunity. ~o, I withdraw that.

page 122

~

And further this deponent saith noi.
lVIRS. ROBERT E. VAN EVERY,
a witness of legal age, being first duly s'vorn, deposes and
says as follows:
DIRECT EXAlVIINATION.
By Mr. Hosmer:
Q. What is your full name?
A. Eleanor J. Van Every.
Q. What relation are you to Robert Van Every'
A. His wife.
Q. Where were you living, ~1rs. Van Every, during the
year 19281
· A. Clarendon, Virginia, on Clarendon Avenue.
Q. Do you recall an occasion when Dr. Johnson called upon
you and, your husband with reference to a right of way
through the .van Every property 1
A. I do.
Q. Will you please tell so far as you can recall what that
conversation was?
A. I remember that Dr. Johnson called at our place one
evening.
Mr. 1\IcCancllish : If Your Honor please, we object to this
testimony as we did to the other.
The Court: Overruled.
l\1r. lVIcCandlish: Save a point.
A. (Continued) He asked for my husband and came in and
sat down in the living room. While he was there
page 123 ~ I listened to the conversation. It was chiefly
about the road. He talked about how it would
beautify the place. He wanted my husband to give him the
land for the road. He refused and after a time Dr. Johilson said "Well, if you will not give the land we will just
throw out this route entirely through your pla~e and put the
road on Pershing Drive or the McConnville tract''. I remember he put special emphasis on Pershing· Drive because tlle
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people out there wanted the road. Before he left he said
"If<you don't give the land, I will sue you"..
-·

Mr. Hosmer: That is all.
. CROSS EXAMINATION.

By

~Ir.

J\1:cCandlish:

Q. He said "If you do not give the land, I will sue you"·

A. Yes, that what he said.
~Ir.

1\fcCandlish: That is all.

And further this deponent saith not.
MLSS DELIA REBECCA VAN EVERY,
a witness of legal age, being first duly sworn, deposes and
says as follows :

DIR.ECT EXAMINATION.
Bv ~Ir. I-Iosmer~
·Q. What is your full name?
A. Delia Rebecca Van Every.
Q. Where do you reside!
A. Arlington, Virginia.
Q. Will you give the address?
A. 21 Brookdale Avenue.
}Jag·e 124 } Q. \Vho else lives at that address 7
A. My mother and a nephew.
Q. How long have you lived there Y
A. Six years, almost seven-between six and seven.
Q. Do you recall an occasion when Dr. Johnson .came to
your house in connection with a right of way to the Lee BouievardY
A. I do.
Q. Will you please state what took place in your own
'vords?
A. I was at -home at the time and Dr. Johnson and Mrs.
Chambers called.
Q. What date was that Y
A. That was early part of the year and I cannot say what
date. The early part of the fall.

1\fr. McCandlish: Fall of what year7
The Witness: Fall of 1925.
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Q. Now what was -the occasion of that visitY
A. That was the .first meeting of Dr. Johnson a.Iid Mrs.
Chambers and he spoke about the boulevard going through
and how it would enhance the .value of the property and
spoke about the width of the boulevard and the building restriction of sixty ·feet.
Q. Did he make any statement showing the contemplation
of the imm~ate building of that roadY
Mr. Pickett: We object on the same grounds.
The Conrt : Sustained.
Mr. Patterson : Exception. The Court : All of this conversation took place
page 125 } prior to the execution of this contract.
Q. Do you recall the occasion 'of another visit of Dr. Johnwnf

·

·

· A. Yes.
, Q. When was that1
A. That was about-well it was about three months later.
Q. What was it in connection withY What was the object of the visit Y
'
A. He came for the renewal of the option.
Q. Who came for the renewal f
A. Dr. Johnson and Mrs. Chatnbers, along with him.
Q. What did he say? What was said at that time by Dr.
Johnson with reference to a renewal of the contract?
. A. He said "Well Mr. Van Every, I have the renewal of
the contract, and I am here for your signature and 1\'Irs..Van
Every's sigrtatg.re". My father said "Well I do not intend
to sign until I consult my lawyer'l. Dr. Johnson wanted to
know who his lawyer was. My father said Mr. Gloth was hir;
lawyer and Mr. Gloth was away. Mrs. Chambers said "Isn't
there any other lawyer, Mr. Van Every, that you can go to
in Mr. Gloth's absence". My father said "No, Mr. Gloth
attends to all my legal affairs''.
Q. Who else was present at that time 1
. A. My mother was in the room at the time and Dr. Johnson
and Mrs. Chambers and I.
Q. Do you recall what time of the day it was Y
A. Five o'clock in the evening.
Q. Did Dr. Johnson exhibit any papers?
A. Yes, he laid a paper on the table. He did not exhibit
any paper except the renewal of the contract.
page 126 ~ He did not present the paper.
.
Q. Do you recall Dr. Johnson's presenting any
letter to your father on that occasion Y

H. G. Shirley, Hwy. Commr., v. V. M. Van Every.

101

A. No.
Q. If he had presented a letter, would you have seen itY
A. Yes, I would have seen it because I knew pretty much
what the affairs were at that time.
Mr. Hosmer: You may cross-examine.
CROSS EXAMINATION.
~~r. McCandlish:
Q. You say it was about three months after the contract
was signed that Dr. Johnson came back?
A. Yes.
Q. Was it in March or April following?
A. April 1, 1926.
Q. Are you sure of that 7
A. I am positive and wh)r I am so positive about it is because my father several times mentioned that the time would
expire April 1, 1926 and then the renewal would be null and
void after that date.

By

Mr. Pickett: We object to anything Mr. Van Every said
and move that it be stricken from the record.
The Court: She is do:ng it for the purpose of recollection.
Mr. Patterson: We limit it to that.
1\'Ir. Pickett: That is all right.
Q. Did you see Mr. Hoge on that occasion?
A. No, I did not.
Q. Or Mr. Hammond BrewerY
A. No, I did not.
page 127 ~ Q. Dr. Johnson on that visit told your father,
did he not, that they were ready to . go ahead
with the project, they had gotten things lined up and were
ready to go ahead with the project and wanted to get things
~closed up?
A. Yes. he did say on his first visit. He did not say
that on his second visit. He talked as though they had made
headway.
.
Q. Talked with land owners arid they were interested Y
A. Not all of them.
Q. Did he call to your father's ·attention that he had gotten the approval of the-National Park and Planning Commis-.
sion and State Highway Commission?
A. Yes, sir, he mentioned that and he spoke about tlw
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Henderson had given the right of way and donated seventeen
acres for a park.
Q. Henderson owned land through which the boulevard was
going?
A. Yes. His first visit he even asked for donations. They
had not money to carry on for the road and were looKing for
donations. ~Iy father also made him a small donation and he
also spoke of not receiving any money for his services whatever. He had a room in the ~{unsey Building and he could
not afford the price of a room and was sleeping in his offica.e
on a cot.
Q. That was his first visit Y
A. That was his first visit.
Q. He had a paper along. Did it look like this Y
A. It was white paper.
Q. This is white paper.
A. But has a brown back on it.
Q. The same without this brown back?
page 128 ~ A. No, it was not even folded that way. It was
folded once and again folded in the opposite directi on.
Q. Isn't that the way this is folded f
A. More square.
. Q. You did not read the paper. Did any one read the paper?
A. It was laid on the table-was not read.
0. Are you sure 1\{rs. Chambers c.ame in the house?
A. Yes, I met Mrs. Chambers twice and I ltnow her. She
was right there.
Q. Did Mr. Johnson do all the talking?
A. Dr. Johnson did most of the talking. Mrs. Chambers
did a lot too.
Q. Did he refer to the fact that he brought along a notary
to see this paper signed?
A. No notary and no mention of a notary.
Q. When was it that something came up about the sixty
foot building restriction. That was on the first visit?
A. Yes, on the first visit, about how wide it would be, the
hnilding restriction, beauti:fica.tion of the boulevard, flowers
and shrubbery to be planted, etc.
Mr.

~fcCandlish:

That is all.

And further this deponent saith not.
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MRS. VIRGINIA M. VAN EVERY,
a witness of legal age, being first duly sworn, deposes and

says as follows:

_;- '-· . , .

.

·

·

DIRECT EXAMINATION.
By J\1:r. Hosmer:

Q. Your name is .Virginia ~[ Van Every?
A. Yes, sir.
.
pnge 129 } Q. You are the complainant in a suit of Virginia J\L Van Every vs. H. C. Shirley and others!
A. Yes, sir.
·
Q. You o'vn approximately thirty-one ac.res of land in
Arlington County referred to in this suitf
A. Yes, sir.
0. Do you live upon a part of that property!
A. Yes, sir.
Q. Do you recall an occasion during December 1925 when
you and Mr. Van Every signed an alleged option for Lee
Boulevard?
A. Yes.
Q. Where was that option signed 1
A. In Mr. Gloth 's office.
Q. vVho was present at the time f
A. Mr. Van Every and I, Mr. Gloth, Mr. Hope and my son.
Q. After the signing of this option by 1fr. Van Every and
yourself, did lVIr ..Van Every die?
A. Yes, sir.
Q. After December 30, 1925, did you receive any visits
from Dr. Johnson 1
A. Yes, several times.
Q. On the hJ.~t visit that he made what was the purpose
of it?
A. For me to give the land fort the boulevard~ You mean
the last visit?
Mr. McCandlish: Fix the time.·
A. (Continued) The last time he wanted to know if I
wa.nted to give the land for the boulevard. I
page 130 } was alone and he was alone.
Q. On April1, 1926 did Dr. Johnson visit you7
A. Yes, sir.
Q. What was his purpose?
A. To get the renewal of the contract.

·tem
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Q. Did Dr. Johnson-what time during that day did he
come!
,
.
A. Five o'clock, in ·the evening.
Q~ Anybody with him Y
A. Mrs. Chambers. -~- -. .
Q·. Who else was pesent when he came¥
A. My daughter and myself and Mr. Van Every and Mrs.
Chambers.
.
·· .·
Q. What did Dr. Johnson say to you or Mr. Van Every
·When he came Y .
.
. A. When he came -in the door he had his papers in his
hands and he said "Now, Mr. Van Every, I have come for
.the_ renewal of the contract. All I want is your signature
and your wife's"~
·
Q. Then what took place?
A. Then Mr. Van Every said he was not going to sign and
I said I was not going to sign. He said he wanted to see his
lawyer.
·
Q. _Who said that Y
A. Mr. Van Every. He wanted to see his lawyer and talk
to him. Mrs. Chambers said "Isn't there any other lawyer, Mr.•Van Ev-ery"T Mr. ·van ·Every said "Mr. Gloth has
always been my lawyer and attended to my business. -He is
away and I. am going to wait until he comes back.
· Q. Did Dr. Johnson read the papers he hadY
A. No, sir, he never showed anything.
Q. Did he leave any papers w.i.th Mr. Van
page 131 ~ Every or with any one else f
A. No, we did not see it. He laid it on the
table and did not read it or did not offer to read it.
Q. Did he take the papers back with him Y
A. Yes,· sir, he did.

Mr. Hosmer: You may cross-examine. ·
CR,OSS EXAMINATION.
By Mr. McCandlish:
Q. Did I understand you to say, Mrs. Van Every, that Dr.
Johnson was at your house more than once after the signing of the contract on December 30, 1925 in Mr. Gloth 's office¥
A. Yes, sir.
Q. You say the last time he came alone Y
A. He came alone a year after Mr. Van Every had been
dead in 1928.
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Q. Then of course his conversation was with you 1
A. Yes, sir.
·

Q. Now the visit before that, the visit preceding that-when was that!
A. First of April, 1926.
Q. Was he alone that time'
A. No, sir, he 'vas with Mrs. Chambers.
Q. Now was it in the eveningf
A. Five o'clock in the evening.
Q. Do you remember whether it was before or after your
tea or supper hour?
A. No, it was before.
Q. And at that time he told Mr. Van Every he
pag-e 132 } had come for what purpose?
A. He came for a renewal of the contract and
had all the papers fixed and all he wanted was his signature
ttnd his wife's.
Q. When was it before that that he was at your housewas it within a week l:;efore or after that time, that visit of
April lstf
A. It was a short while afterwards.
Q. Was he at your house within a week previous to April
1, 1926?
A. No, sir, he was there before, not afterwards.
0. Was he at your house within a week before April 1,
1926t
.
A. No, sir.
Q. Was not!
A. No, sir, had not been there for some time Y
Q. Had not been there for some time?
A. No.
Q. That as I understand it was the second time?
A. No, he came there several time before that. He came
with Mrs. Chambers and Mr. Hoge.
Q. He came before the option was signed up?
A. That was before when they were talking about the boulevard, about the land, how wide the boulevard would be, how
it would enhance the value, how it would be beautified. The
c.hief topic was the boulevard.
~1:r.

McCandlish: No further cross examination.
RE-DIRECT EXA.:MINATION.

By Mr. Hosmer:
·Q. What was Dr. Johnson's purpose in coming to sec yon
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on the occasion in 1928 when you say he came
page 133 ~ to see you.
·
A. He came and wanted to know if I was going
to give the land for the boulevard. I said ''No". He said
''I am going to· take the boulevard from you and· put it on
Pershing Drive or the lVIcConnville tract".
Air. I-Iosmer: That it all.
1\{r. McCandlish: No further questions.
And further this deponent saith not.
Mr. Patterson: If Your Honor please, that is our case.
Mr. McCandlish: We have some rebuttal testimony.
W . .S. HOGE, JR.,
being recalled for rebuttal, deposes and says as follows:
DIRECT EXAlVIINATION.
By Mr. l\fcCandlish:
Q. ~fr. Hoge, you heard Mr. Gloth 's stat.em.ent that before and after April 1, 1926, you came to him in the matter
of getting the .Van Every's to sign a renewal agreement. Will
you please state 'vhether or not that is correct~
A. No, we felt that we were absolutely within our legal
rights on the contract. We never to my knowledge or recollection at any time requested a renewal of the contract. What
we did request was to request l\fr. Gloth and others to get
the Van Everys to sig-n the deed.
Q. Same request made to Mr. Ball?
A. :Same request made to Mr. Ball.
Mr. McCandlish: That is all.
lVIr. Hosmer : No questions.
page 134
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MRS. ELIZABETH CHAMBERS,
being recalled for rebuttal, testified as follows:

DIRECT EXAMINATION.
By Mr. 1\fcCandlish:
·Q. lvirs. Chambers, it has just been testified by Mrs. Van
Every and her daughter that on April 1, 1926 you came to
her home with Dr. Johnson. Please state if that is correct
or not?
A. That is an awfully difficult question. I have not re-
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membrance of having gone on that particular day. r have
no way of fixing it. I have been with Dr. Johnson on other
occasions. It is hard for me to reconcile this date.
Q. Wl1at date is that¥
A. The day Mr. Johnson went into alone. I do not want
to directly contradict'the _fa:ct that I was there. I have no
remembrance of. separating ·one day from the other.
Q. On any other day you went there with Dr. Johnson
other than March 29, 1926, did he· have· any papers that he
desired the Van Everys to sign in your presence Y
A. I can not remember whether he talked to the· Van
Everys with a paper right there ready to be signed or not.
He certainly did talk about the right of way. We talked together and looked at mavs and studied papers and maps to
a certain extent. I cannot recall the specific instance.
1\t[r. 1\fcCandlish: That is all.
Mr. Hosmer: No questions.
And further this deponent saith riot.
page 135 }

Mr. ,McCandlish: If Your Honor please, there
is just one thing. I believe we have failed to
show that this boulevard is improved to the hard surface
of sixty feet. I do not ·know how important it is to show the
magnit-ude of the road.
Mr. Hosmer: l\tiy understanding is that it is going to be
forty feet but I have heard it is going to be sixty feet.
The Court: Is it agreeable to have Mr. Mount file an affidavit on that point.
1\tir. Patterson: A statement from Mr. Mount will be agreeable to us.
~fr. Patterson: I want to move to strike the so-called option
which was introduced in evidence for the reasons assigned in
opposition to its introduction in evidence. If there is to be
an argument of the case, it can be arg'Ued along with the
other points. That brings up the question of the order of .
the argument and when Your Honor wishes it to be heard.
Did Your :Honor rule on the motion to strike or does Your
Honor wish to rule on it now?
The Court : I wiU refuse the motion at this time. I may
reconsider it.
1\fr. Patterson: Allow us an exception at this time.
I hereby certify that the foregoing is a stenographic report
of the testimony and other incidents of the trial in the above

'
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entitled cause, and the same is hereby identified by all an<l
made a part of the record this 28th day of April, 1931.
"\V. T. McCARTHY, Judge.
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DEF. EX. #l WITH:
MONY ..

Option for Lee

~iR.

HOGE'·S TESTI-

Bo~tlet,ara.

/ ) ( THIS CONTRACT, made this 30th day of Dec. 1925, by
and between E. B. VAN EVERY-VIRGINIA VAN EVERY
of Arlington County, Virginia of the first part, hereinafter
called landowner and LEE HIGHWAY ASSOGIATION, IN. · CORPOR.ATED of the second part, hereinafter called LEE
HIGHWAY ASSOCIATION, INCORPORATED:

WITNESSETH;-

'l

WHEREAS, the second party proposes the development
of Lee Boulevard from the Arlington Memorial Bridge across
northern ·Virginia, along Lee Highway and as far as practicable through the proposed Shenandoah National Park, to
Newmarket, .Virginia, and the development of such Boulevard will greatly enhance the property of the first parties;
and
WHEREAS, it is desirable tha.t the land necessary for such
Boulevard be secured by said second party, to be h~ld in trust
and transferred to either the Commonwealth of Virginia or
portions nea.r Washington to the National ·Capital Park Commission, or to such other governmental ag·ency as may be
authori~ed to develop ·said Boulevard;
· NOW, THEREFO•RE, · in consideration of the premises-,
the first parties hereby agree to bind themselves, their heirs
·and assigns to convey to the second party so much of the
lands of the first parties as is necessary to provide a strip
·100 feet wide on either side of the center line of said Lee
Boulevard as the same has been located or may be located by
Lee Highway Association, Incorporated,- said strip of land
being a part of a tract containing about 31 acres~in Arlington County, Virginia, and adjoining the lands of
on
the east and of
on the west, said strip being about
- - feet in length;
I

'
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And the :first parties also agree and bind thempage 137 } selves, their heirs and assigns, to forever restrict
the use of their adjoining lands so that no building shall be erected or maintained thereon for a distance of
60 feet from said Boulevard.
Said strip of land and restriction to be conveyed and provided for by proper deed to be executed by the first parties,
their heirs or assigns, upon request of the second parties,
with the following· stipulation, that should it be neeessary to
remove and rebuild any buildings or other improvements now
located on said strip or str~ps this work shall be done without expense to the landowners ;
Provided further that such deed shall provide that the first
parties, their heirs or assig'lls may retain the use of said strip
of land until such time as it may be required ·for the development of said Boulevard, such use to conform to the plans for
said Boulevard when same are adopted.
·
Provided, further, that should Lee HighwRy Association,
Incorporated, fail to secure by April first 1926 enough land
and sufficient cooperation from the respective communities,
the Commonwealth of Virginia and the National Capital Park
Commission to proceed with the plan for the Boulevard, this
contract shall be null and void and title wHl remain the same
as though this option had not been granted.
Decision as to whether a sufficient amount of land and cooperation has been secured is with Lee Highway Association,
Incorpor~ted and its decision s.hall be final unless the land._!lwner, within ten days after receiving notice of said decision,
shall file an appeaJ, in writing, to the C11airman of the State
·Highway Commission of Virginia, a copy of said appeal to
be filed also with the Lee Highway Association,
pag·e 138 ~ Incorporated. If such appeal is taken the decision of the Chairman of the S.tate Highway
Commission of Virginia shall be final.
~ Further s.lipulations to this contract are on the back of
this contract and made a part of this contract.
WIT~ESS

the following signatures and

se~ls.

Said right of way to proceed along one of three routes of
the subdivision of l\it. Royal to be recorded among the land
reGords of _.Arlington County, Virginia.
First: One hundred feet on either side of the center line
of Ea.sy Street &nd extending from the East line of the Van
Every ·property to the _West line; or,
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Second: beginning at the North line of the proposed street
and extending hvo hundred feet Southward along proposed
street from the East side of the subdivision to the West side
of the subdivision and both of said right of ways to be parallel with Easy Street or proposed street ; or
Third: One hundred feet parallel with Shelly Road and
running from the East side of the subdivision to the West
side of the Subdivision and said One Hundred feet to begin
from the center of the said Shelley Road.
. It being understood and agreed that by the option only one
of the three right of ways described herein is to be given in
accordance with this contract; said right of wa.y described
herein being shown on a. plat of the proposed subdivision
attached hereto and made a part of this option.
This option is also subject to a lease now binding against
said property.
page 139
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WITNESS the following signatures and seals.
E. B. VAN EVERY,
(Seal)
.vrR.GINIA VAN EVERY,
(Seal)
W. S. HOGE, JR.,
(Seal)
Chairman of Central Committee
of Lee Highway Assoc.

r--

.State of Virginia,
County of Arl~ngton, to-wit:

I, Emma ·A. Weekley, a Notary Public, in and for theState and County aforesaid, whose commission expires on
the 12th day of February, 1928, do hereby certify that this
day personally appeared before me, in my said county and
state, E. B. Van Every and :Virginia Van Every, his wife, and
'\V. S. Hoge, Jr., Chairman of the Central Committee of the
Lee Highway Association, whose names are signed to the
foregoing writing, bearing date on the 30th day of December,
1925, and acknowledged the same to be their act and deed and
the said W. S. Hoge, Jr., acknowledged the same as and for
the act and deed of the said Central Committee of the Lee
Hig·hway A::;sociation.
Given under my hand this 30th day of December, 1925.
EMMA A. WEEKLEY,
Notary Public.
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HOGE'S TESTIMarch· 29, 1926•

.M:r. E. B. Van Every
and Virginia Van Every, l1is wife.

Arlington County, Va.
Lee Highway Association Inc., is pleased to report that it
has succeeded in the matter of the first step toward the development of Lee Boulevard from the Virginia Terminus
of the Arlington ~femorial Bridge to a point in the vicinity
of Falls Churcl1.
We have secured contracts for enoug·h land and sufficent
eo-operation, as provided in our contract with you, to proceed with the plan for the Boulevard, and are therefore ready
'to avail ourselves of our option, embodied in contract with
you, under which you have entered into certain agreements
with our Association, including agreement to convey so much
of your land as is necessary to provide a strip 100 feet
wide on either side of the center line of said Lee Boulevard.
Under this contract you are, among other things to deed
us a strip of land 100 feet wide on either side of the center
l;ne of Easy Street, and of said line exteneded in either direction entirely across your property.
Our Association will be at the cost of seceuring opinion
-of title, also the cost of the execution and recording of the
deed, which we will prepare and submit for your execution as
soon as we may be able to pass upon the title.
Respectfully,
General Director.
S~fJ/W

page 141} DEF. & CROSS COJ\1:. EX. 3 WITH MR.
HOGE'S TESTIMONY.
THIS DEED MADE - - day of
, 1926, between E.
B. :VAN EVERY and VIRGINIA VAN EVERY, his wife,
tenants in common of the property hereinafter conveyed, in
.Arlington County, Virginia, as parties of the first part, and
the LEE HIHHWAY ASSOCIATION., INCORPORATED,
as party of the second part.:

i.t2
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WITNESSETH, that in consideration of the sum of Ten
Dollars ($10.00) paid by the party of the second part to the
parties of the first part, reecipt 'vhereof is hereby acknowledged,· and other valuable considerations, to 'vit: the increased value of my holdings due to the extension of the park
and boulevard system of V\'...ashiugion through my property,
thus providing for high class residental development, the
said parties of the first part do grant unto the said Lee Highway Assoe:ation, Incorporated, with General Warranty, all
that ~ortio·n of ~he p:oposed subdivi~on. ~o be kn?,vn as
'' Mmmt Royal'' 1n Arhngton County, V1rgrma, described by
·metes· and bounds as follows:
BEGINNING for the same at a point at the east line of
Marion Avenue, said point being a distance of 80 feet so~th
easterly from the intersec.tion of the east line of :M~arion Ave·nue with the south line of Easy Street; thence east approximately 762.2 feet to the east line of the subdivision of certain property in Arlington County, Virginia, by E. B. Van
Every and known as ''Mount Royal, as shown on the plat
prepared by Hough & Valentine, C.ivil Engineers, Claren-don, Virginia, dated April 30, 1923, said plat being attached
hereto ; thence north 12 degrees 30 minutes west with the
easterly line of the aforesaid subdivision known as ''Mount
.Royal'·, a distance of 200 feet; thence southwesterly parallel
929~8 feet to the westerly line of the aforesaid subdivision
krioWn. as t' Mount R<>yal'' thence south 12 degrees 30 minutes east, a distance of 200 feet; thence southeasterly a distance of 167 feet to the point of beginning.
·In and upon the following trusts, to-wit: To be held in
trust and transferred to ·either the Commonwealth of Vir.
. ginia or portions near Washington to the Napage.142 ~ tinal Capital Park Commission, or to such other
governmental agency ·as may be authorized to
develop said proposed boulevard known as the "Lee Boulevat~d,.,;- this conveyance being made upon the further condition that the parties of the £rst part, their heirs or assigns,
may retain the use of said property until such time as it may
be required, in the judg·ment of the party of the second part,
for the development of said boulevard, such use to conform
to the pla.ns for said boulevard when same are adopft:1tl.
The said parties of the first part covenant that they have
the right to convey said land to the grantee; that they have
done no ac.t to encumber the said land, and that the said par-
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ties of the first part will execute such other assurance .of the
said land as may be requisite.

WITNESS the following signature and seals:
(Seal)
(Seal)
.State of Virginia
County of

I,
a Notary Public in and for the county
aforesaid, in the State of Virginia, do certify that E. B. Van
Every and Virginia Van Every, his wife, whose names are
signed to t11e foregoing writing bearing date on the -day of
- - - , 1926, have acknowledged the same before me in my
county aforesaid.
~Iy

commission expires - - - -

Given under my hand this -

day of March, 1926.

page 143} -------to-wit:
In the office of
the - da.y of
1926 this
deed 'va.s presented and, with the certificates annexed, admitted to record at - o'clock - 1\L
Teste:
Clerk.
· page 144} DEF. EX. 4 WIT!I_ DR. JOHNSON'S

TESTIMONY.
Min~~tes of 1J1ee.ling of the Executive Co1w1nittee at Arlington

County

Cmert-Ho~u;e,

Va., ltfarch 27, 1926.

The meeting was called to order by President Robert~
Present, Henry Roberts and S. M. Johnson, being a quorum.
The report of Major Carey. H. Bro:wn, Engineer of the Na~
tional Capital Park and Planning Commission, recommending
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the best route for Lee Boulevard was read and ordered to be
inscribed in the records-as follows:
'' Aft.er a study of various routes for the Lee Highway
between the vicinity of Falls Church and the river, the route
shown on the 1 to 31680 map of Washington and vicinity is
recommended.
This route is about % of a mile longer than the most direct
route, wh!ch has been proposed, being about 7 miles compared to 6J4. However, it involves the removal of a much
smaller number of private houses and should, therefore, be
much less costlv.
It has a number of advantages, including the following:
Maximum provision for elimination of grade crossings;
utilization of 1¥2 miles of existing road; shortest radius of
curve about 1,000 feet; steepest grade about 5%.
We considered the possibility of making a more senic
drive of this section of the highway, but abandoned that idea
in favor of the more direct route sl1own hereon, which will
provide for speedy automobile traffic. Considering the scenic
possibilities of the area adjacent to the present road, the the
valleys of Lubber Run and Four ~file Run seem
page 145 ~ to offer the greatest possibilities. The route here
proposed touches the head of the attractive portion of Lubber Run Valley and crosses the valley of Four
~file Run. If land is acquired for park purposes in either
of these valleys, it may be reached directly by the highway.
This route is very fortunately located, we think, so far as
the question of construction, section by section, is concerned.
For example, the existing road from Falls Church to tbe vicinity of Fort Buffalo offer a by-pass for the new route proposed. The existing_ road from Fort Buffalo eastward can
he used as it exists. The present grade crossing·s of Four
l\file R.un can be utilized indefinitely until funds are available for the overhead crossing proposed in the plan, and so
forth.
The increased leng·th of the route is largely due to the turn
. to pass around the north of Ft. Myer. The introduction of
this turn is mainly to avoid existing private improvements.
I-Iowever, it seems advantageous to bring the road close in
to the west side of Ft. J\fyer and Arlington Cemetery.
Cons;dering various features of the prposed route beginning· at Falls Church and continuing· eastward to the river,
the following points are to be noted:
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The .Lee Highway as now paved, does not allow the red
line sho"rn on the map immediately west of Falls Church ..
Instead it turns to the northeast at Tripps Run. The question of treatment in this vicinity might well be considered
further.
The terrain at Ft. Buffalo is such that a speed road on th~
new route could be carried over the existing roads on which
slight changes in grade could readily be made. Ft. Buffalo.
as a part would be interesting.
page 146 } From Ft. Buffalo to the vicinity of Torreyson,
the ne'v road could be formed by widening the
existing road, first on one side and then on the other. This
will not only serve to ease the curves of the present road, but
would avoid all houses in this locality.
The turn to the northeast at Torreyson is for the purpose
of getting an overhead crossing of the road and the creek.
In the locality shown on the map as Veitch, care must be
taken in selecting the exact location of the road to avoid as
many houses as possible. The general map can not indicate
the route exactly, but it is apparent from a study of the local:ty that fe'v houses will have to be taken.
The place of c.orssing the road and the railroad to the southeast of Veitch offer the only possibility for carrying the
Speeday overhead in this vicinity.
The corssing over the Lubber Run and the road south of
Carrison offers considerable difficulty, but no better location
in this vicinitv is available.
·
From Lubber Run to the northwest of Ft. Myer a direct
.route would save· considerable distance, but it is entirely imprac·ticable on account of the great number of houses. This
part· cular section has been the subject of much study and the
route shown on the map is, 've believe, the best. Any route
to be practicable must pass to the south of the cemetery which
lies to the west and northwest of Penrose. It is impossible
to avoid taking a certain number of houses in this section, but
the proposed route takes a minimum.
From a point near the crossing of Long Branch to a point
at the river the route is determined by the existing of Arling-ton and Ft. ~fyer. To the combined reservations, the
road will, in part, form a north boundary appage 147 } proaching the bridge on the axis of -the Mall.

CAREY H. BROWN.
This report had been received by the association on September 6, 1925. Soon thereafter 1\tir. H. G. Shirley, Chairman
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of the ·State Highway Commission of N"irginia, and Mr. Wade ·
Massie, a member of the Gommission were taken over the
route recommended and gave their approval.
The route recomended was therefore adopted, subject to
such rectification as might he made. after survey by the State
Highway Commission of Virginia.
· The General Director was directed to notify landowners
· that a stag-e had been reached 'vhen the A..q,sociation had secured a sufficient degree of cooperation to proceed with the
Boulevard Project and was authorized to act for the Association in securing deeds from them for the 200 foot right of way
as. provided in the option contracts.
There being no further pusiness the Committee adjourned..

S. M. JOHNSON, Secretary..
t.

.

page 148

r

Circuit Court of the County of Arlington, Virginia, on Friday, the twenty-fourth day of .April
in the year ·of our Lord, nineteen hundred and thirty-one ..
Present: The Honorable Walter T.

~fcCarthy,

Judge:

Virginia M. Van Every, Oomplainant1
vs.
H. G. Shirley, State Highway Commissioner, et ais., Defendants.
In Chancery No. 4195.
By consent of parties, this cause which was heretofore set
down for hearing on April 1st, 1931, was not heard on that
date, but the hearing thereof was continued to April 4th, 1931,
and the court on motion of the defendants agreed to by the
complainant, direc.ted that the ev~dence be taken and heard
orally before the court which was done, and said evidence
having been duly written up by the stenogTapher taking the
satne the court requires the evidence to be taken and preserved as part of the record in this cause; and this cause
coming on to be heard upon the papers formerly read, the an-
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swer and replication of complainant to the cross-bill and an..
swer of the defendants, the general replication to ,such answer, the testimony of the several witnesses for the complainant and the defendants and the exhibits therewith filed, and
arg111Ilent of counsel ;
Upon Consideration Whereof, the court being of the opinion that there is no equity in the answer and cross-bille filed
by the defendants and that the injunction heretofore awarded
should be perpetuated, doth adjudge, order and decree that
the injunction heretofore a wardecJ. be, and the same hereby
is made perpetual, and that the defendants crosspage 149 ~ bill be, and the same hereby is, dismissed at the
cost of the defendants, to which action of the
court the defendants, by counsel, excepted on the grounds
that the same is contrary to the law and the evidence.
It Is Further Adjudged, Ordered and Decreed that tho
Clerk of this court shall record in the current deed book in
his office a copy of this decree and index the same in the
names of Virginia M. .Van Every, E. B. Van Every, Lee
Highw~y Association, Incorporated and the Commonwealth
of Virginia.
·
And nothing f1,1rt}ler remahiing to be done in this cause, it
is ordered stricken from the docket1 and this de'cree is :final.
Whereupon, the defendants expressing a purpose to appeal
from this decree, by their counsel, moved the court to suspend
the operation of this decree for~ period of ninety days from
this date in order that they might have time to apply to the
Supreme Court of Appeals of Virginia for an appeal and supersedeas hereto, which motion the court granted and order.ed
that the operation of this decree be suspended for a period of
ninety days for the purpose aforesaid.~
page 150 ~
To Virginia

Filed April 29/31.
~1.

Van Every:

/

Take notice, that on the 29th day of April, 1931, the undersigned will apply to the Clerk of the· Circuit Court of Arlington County, :Virginia, for a transcript of the record in the
cause of Virginia M. Van Every vs. H. G. Shirley, State Highway Commissioner, et als:, for the purpose of presenting said
transcript to the Supreme Court of Appeals of Virginia along
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Court of Appeals of Virginia.

with a petition for an appeal to the judgment of said Court,
rendered in said cause on the 24th day of April, 1931.
Dated this 28th day of April, 1931.

H. G. .SHIRLEY,
State Highway Commissioner.
By BAR.BOUR, l{EITII, McCANDLJSH &
GARNETT, Counsel.
Service accepted this 29th day of April, 1931.

EMERY N. HOSMER,
THOS. H. PATTERSON,
Atton1eys for Virginia M. Van Every.
page 151 ~

Filed April 29/31.

In the Chancery Cause wherein Virginia :I'YI. Van Every is
complainant and H. G. Shirley, State Highway Commissioner
of Virginia, et als. are defendants, pending in the Circuit
Court of Arlington, Virg·inia, it is agreed that the following
papers shall comprise all of the record to be presented to
the Supreme Court of Appeals of ·virginia, along with apetition for an appeal and stttpersedeas:
1. The b;ll of complaint filed March 18th, 1931, but not in:cluding the will of E. B. Van Every and probate order filed
as. an exhibit therewith.
2. The injunction order sig-ned by the Judge on ]\{arch 17,.
1931.

3. The ans,ver and cross-bill filed on behalf of the defendants and two exhibits therewith filed, but the original blueprint attached to and made a part of exhibit is not to be copied
by tbe Clerk, but the original is to be used as a part of the
record.
·
- 4. · The answer of Virginia lVL Van ltJvery to the defendant's
..tnswer and cross-bill which was filed March 30th, 1931.
5. The decree overruling the motion to dissolve the injunc&R
.

•
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6. The transcript of all of the testimony in the case taken
o're tenus before Hon. Walter T. McCarthy, Judge, on April
4th, 1931, in the Court House of Fairfax County, taken down
and transcribed by Lois A. Hendrick, court reporter, 814
Evans Building, vVashington, D. C. comprising exactly 100
typewritten pages, a stipulation of counsel appearing on page
2, of the transcript of said testimony, and the following ex·
hibits with such testimony:

page 152}

Exhibit No. 2, with Mr. Hoge's testimony filed
as a copy of letter from General Director to Mr.
E. B. Van Every, dated ~larch 29th, 1926;
Exhibit No. 3, filed as a draft of deed from E. B. Van Every
and wife to Lee Highway Association; and
Exhibit No. 4, filed as minutes of meeting of the executive
committee of Lee Highway Asso.ciation.

7. Final decree.
Given under our hands this 24th day of April, 1931.
E~tJ:ERY

N. HOSMER, &
THOS. H. PATTERSON,
Counsel for Virginia M. Van Every.
BARBOUR, J{EITH, McOAND·LISH &
GARNETT,
Counsel for H. G. 1Shirley,
.State Highway Commissioner, et als.

I, Wm. H. Duncan, Clerk of the Circuit Court
of Arlington County, Virginia, the same ·being a
court of record, do hereby certify that the foregoing is a true
transcript of the record in the Chancery cause of Virginia M.
Van Every, Complainant vs. H. G. Shirley, State Highway
Commissioner of Virginia, et als., Defendants, except a blueprint which was filed as Defendants' Exhibit #1 with the
testimony of W. S. Hoge and was also filed as a part of Exhibit #1, with Defendants' Answer and Cross-Bill, the original of which blueprint is to be used in the .Supreme Court oi
Appeals, in accordance 'vith the written request and agreepage 153 }

I

;:;:.

l2P
m~At

ijup:reiQ{! Qou:rt Qf A.ppe~l,:~ 9f Virgi11ia.

Qt QQun~el for Qpmplainant a~d D~fen~ants datecl.April

th~ ~4th, 1931 ~;tnd duly filed ; and
l ful'th~~ ~~rtify that notice of application to the Clerk for
thi!S t:r!lJ:!~qript of record was duly given and regular service
t4~r~of ~~ept~d by E. N. Hosmer and Thomas H. Patterson,
Ooij.n~el fQJ? Vit"gipj~ M. ;v ~;n ;Evary.

Given under my hand this 30th day of June, 1931.
WM. H. DUNCAN,
Olerk of the Circujt Court of Arlington
County, Virg·inia.
By LORENA H. ELLIS,
Deputy Clerk.
A Copy-.Teste:
H. STEWART JONES, C. C..

I
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