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Record No. 2622
SARAH REBECCA ANDREWS WHITE, Appellant
vs.
JOHN HUMBER WHITE, Appellee

PETITION
To the Honorable Justices of the Supreme Court d Appeals
of Virginia:

The petition of your petitioner Sarah Rebecca Andrews
White, hereinafter referred to as your petitioner, respectfully
represents unto this Honorable Court that she is aggrieved by
a final decree of the Circuit Court of Bedford County. Virginia,
entered on the 29th day of January, 1942 in a certain cause
therein pending in which your petitioner was the complainant,
which said decree declared null and void a decree heretofore entered in this .cause on the 14th day cf December, 1 940, by which
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said last mentioned· decree your petitioner had been granted a
divorce a mensa et thoro from the above said respondent, and
your petitioner had been awarded the custody and control of
two infant children born of said martiag.e. and the above
said respondent had been ordered to pay to your petitioner
5 * * for herself and for the maintenance and support of the
sai_d infant children certain sums of money.
This was a chancery suit instituted in the Circuit Court
for the County of Bedford in November r 940, the object of
which was for your petitioner, who was the complainant below, to obtain the .custody and control of John Humber White,
Jr. and Ann Brice White, the children of your petit!cner . and
the said respondent, and to require the said respondent to pay
to your pct~tioner a suitable sum for alimony, and in addition
thereto to pay to your petitioner a suitable sum of money for
the support and maintenance of the said children; and that
a divorce a mensa et thoro be granted your petitioner, as well
as reasonable counsel fees for her counsel in instituting and
conducting the said suit.
The bill (Record, Pages r -4) • among other things, sets
up the fact that your petittoner was lawfully ·ma.rriied to the
said respondent on the 28th day of February, 1922, at Ahoskie, in the State of North Carolina, in which State they resided
together as husband and wife until the year 193 9 except for a
short period of time in which they resided in the State of Virginia; that the treatment received by your petitioner from the
said respondent was unbearable and that he was exceedingly
cruel to your petitioner, and th3:t in the month of July 1939
the said respondent wilfully, voluntarily and without any justification whatever deserted and abandoned your said petitioner
in the State of North Carolina, and that thereafterwards went
to Newport News, Virginia, where he obtained a position in
the shipyards; that your petitioner came to the County of Bedford, Virginia, where she formerly lived before her marriage,
with her two infant children as aforesaid, who remained
6* with her since that time *and are now residing. with her,
and that she has resided and been domiciled in the County
of Bedford, in the State of Virginia, and been an actual bona
fide resident thereof for at least one year next p.receeding th~
commencement of this suit, and is now a resident of the said
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County of Bedford, Virginia; and that at the time of the com·
mencement of this suit, the said respondent resided at Norfolk.
Virginia.
The record in this .case will show that process duly issued
from the said Circuit Court of Bedford County against the said
respondent summonsing him to answer a certain bill which was
filed against him in the said Clerk's Office on the First Rules
of November, 1940; that the said bill was i'iled at the First
November Rules, and the said respondent having been summonsed to answer said bill, and failing to appear, a rule was
given him until the next Rules to answer said bill (Record.
Page 4); that at the Second November Rules (Third Monday),
the respondent still failed to appear and answer said bill, on
motion of the petitioner the bill was taken for confessed as to
said respondent and set for hearing on the said petitioner's
motion (Record, Page 4) .
That on the 27th day of November, 1940, the notice to
take depositions in this cause on the 1oth day of December,
I 940, was served on the said respondent (Record, Page 5) .
That in pursuance of said notice, depositions were taken
on the said 10th day of December, 1940 (Record, Pages 5-14).
That on the said I 4th day of December, I 940, a decree was
entered in this cause (Record, Page 15) whereby your peti ..
tioner was granted a divorce a mrnsa et thoro from the said
respondent; and it further appearirrn to the Court that
7 * the two abovesaid children, * who then resided with their
mother, your petitioner, in the Town of Bedford, who
was a fit, proper and suitable person, and that the said respondent was not a fit, suitable and proper person to have the
custody and control of the said children, the custody and control
of the said .children was awarded to your petitioner; and it was
further adjudged, ordered and decreed that the said respondent
do pay unto the said petitioner the sum of $70.00 per month
for the support and maintenance of your said petitioner and of
the said two children, the said sum to be payable in semi-monthly installments of $3 5. oo each, the first of said insta_llments to
commence on the 23rd day of December, 1940, and the second
installment to be paid on the 1st day of January, 1941, and
the remaining installments to be paid every two weeks there-
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after on the I st and 15th of each succeeding month and to continue thereafter until further order_ of this Court.

A .certified copy of this decree was served on the said respondent on the 20th day of December, 1940 (Rec.ord, Page
I

6),

On the 28th day of January, 1941, it.having been suggested to the Court, that the said respondent had not complied with
the terms of the abovesaid decree entered in said cause on the
said 14th day of December, 1940 whereby he was directed to
pay certain sums of money to your petitioner as therein set
/ out, ~nd had only paid the sum of $30·.oo since the entry of the
abovesaid decree, the said respondent was summoned to appear
at the bar of this Court on the I st day of March, 194 1 to show
cause, if any he could, why he should not be fined and attached for his· .contempt of Court in not complying with the said
order of the said Court entered as aforesaid on the said 14th day
of December, 1940 (Record, Pages 16-r7).
8*

The abovesaid rule was served on the said respondent *on
the 3 oth day of January, 1941 (See stipulation of counsel, Re.cord Page 17) .
On February 20, 1941, said respondent filed a petition in
this cause praying that the said decree entered on the said 14th
day of December, 1940, be annulled and the same be declared
void (Record, Page 17-18).
On March 24, 1941, oral argument on the petition of the
said respondent filed as aforesaid on the said 20th day of February, 1941, was heard by the Court (Record, 'Page 20).
On the 29th day of January, 1942, this .cause came on to
be heard on the said petition of the said respondent, and it
appearing to the Court that the petitioner and respondent ·were
lawfully married on the 28th day of February, 1922 at Ahoskie, in the State of North Carolina, and that they last lived together as man and wife in the said State of North Carolina, and
after the separation the respondent, John Humber White, went
to 'Norfolk, Virginia, to live, and the petitioner, Sarah Rebecca
White came to Bedford County, Virginia, where she has since
lived, and it appearing that the parties never lived or cohabited
together in Bedford County after their separation in North
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Carolina, and the Court being of the opinion that this Court
is without jurisdiction to grant a divorce a mensa et thoro or
to determine any of the issues involved in said suit, the Court
doth adjudge, order and decree that the decree heretofore entered in this case on December 14, I 940 is null and void, and the
Court doth order that the same be stricken from the do:eket
(Record Pages 18- 19).
The Court entered a written opinion in this cause which
was made a part of the record (Record, Pages I 9-26).
*THE ERROR ASSIGNED

9*

Your petitioner assigns the following error:
The Trial Court erred in entering the decree of January
29, 1942, whereby it declared null and void the decree theretofore entered by it on December 14, I 940.

THE QUESTIONS INVOLVED

I. The jurisdiction of a Circuit Court, sitting as a Chan.cery Court to grant a divorce.
(a) The distinction between a divorce a mensa et
thoro and a vinculo matrimonii in this respect.
(b) The inherent power of a Court of Chancery
to grant divorces a mensa et thoro.
(c) The st'atutory jurisdiction of a Chancery Court
to grant divorces ( 1) a mensa et thoro (2) a vinculo
matrimonii.
(d) Interpretation of the provisions of Section
5 1 o 5 of the Code of Virginia of 19 1 9, as amended in
respect to ( 1 ) Is the first part of said section, which relate.J to the domicile of the parties one year next preceding
the commencement of the suit, jurisdictional, or does it relate to venue? (2) Is the last part of said section, which
relates to the place where the suit shall be broughtl jurisdictional, or does it -relate to venue?
l
(e)

The manner in which a statute which confers

6

Supreme Court of Appeals of VirginJa
jurisdiction on a Court which has no inherent jurisdiction
should be .construed.

(f) The territorial jurisdiction of a Circuit Court
in a suit for divorce.
(g)
1 o*

* (h)

Distinction between jurisdiction and venue.
Distinction between domicile and residence.

II. Where a suit is brought in the wrong venue, does the
defendant waive his right to have the suit brought in the proper
venue if he does not seasonably file his plea in abatement?
III. The jurisdiction of the Courts of Chancery to grant
alimony?
(a)

Is the jurisdiction inherent or statutory?

(b)

Can a separate suit for alimony be maintained?

{c)

Is alimony purely an incident of divorce?

IV. Power of a Cir.cuit Court to grant the custody and
control of infant children to the mother:
( 1)

In a divorce action.

( 2)

In a separate bill.

(a) Can the said Court grant maintenance and support to the person to whom it gives the custody?
V. Where a suit in equity is brought and the prayers of
the bill ask for separate relief, can the Court grant part of the
relief prayed for, even though it did not have jurisdiction to
grant all the relief prayed for?
I I*
1.

*ARGUMENT
JURISDICTION AND VENUE

As has been hereinbefore set out, the record and the facts
in this case show that your petitioner was married to and last
cohabited with your respondent in the State of North Carolina;
that your petitioner and the respondent there separated, your
petitioner .coming to Bedford County, in the State of Virginia.
where she formerly lived, and that she was domiciled in, and is
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and has been an actual bona fide resident of this County and
State for at least one year next pre.ceding the commencement of
her suit. That at the time of the institution of her suit for
divorce in the Circuit Court of Bedford County, Virginia, the
respondent was residing in the City of Norfolk, Virginia.
There is no contention made by your petitioner that she
last cohabited with the said respondent in the County of Bedford, Virginia, or that the said respondent was a resident of this
County at the time of the commen·cement of her suit. . It is not
denied, on the other hand, that your petitioner last cohabited
with the respondent in the State of North Carolina,; and that
the said respcndent was a resident cf the City of Norfolk, Virginia, at the time of the institution of this suit in the Circuit
Court of Bedford County, Virginia.
One of the main issues involved in this suit is the juris-i
diction of a Circuit Court in this State to grant a divorce a mensa et thoro. The issue is clearly raised in this suit as to
whether or not the Circuit Court of Bedford County,
r 2* *under the record and the facts as hereinabove set out, and
jurisdiction to grant your petit'oner a divorce a mensa et
thcro.
In order to determine this que~ticn, it will be necessary to
not only examine the statute law of this State, but to also see
whether or not the Chancery Co~irts, under the common law,
had jurisdiction to grant divorces a mensa et thoro. There are
two statutes applicable to this question. These are Sections
5 890 and 5 105 of the Code of y: rginia of r 91 9, as amended.
Your petitioner deems it neccs~ary to only set out the pertinent part of Section 5890, pertaining to the jurisdiction of
Circuit Courts, which 1s as follows:
"* * * * * * * * * *
"They shall have original and general jurisdiction of
all cases in chancery and civil cases at law, * * * *"
Your petitioner is making two contentions concerning the
jurisdiction of the Circuit Courts to gra.nt a d~vorce a mensa er
thot'O, and since one of these contentions brings into issue an
interpretation of said Section 5105, your petitioner deems it advisable to set out this entire s·ection, which is as follows;
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3*

"Tbe circu:t and corporJtion courts, on the chancery
side thereof. and every court of this State exer:cising chancery jurisdiction, shall have jurisdiction of suits for annulling or affirming marriage and for divorces. No suit
for annulling a marriage or for divorce shall be maintainable, unless one of the parfes is domiciled in, and is and
has been an actual b::ma fide resident of this State for at
least one year preceding the commencement of the suit; nor
shall any suit for affirming a marriage be maintainable, unless one of the parties be domiciled in, and is and has been
an actual bona fide resident of this State at the time of
bringing su.ch suit. The suit, in either case. shall be
brought in the county or corporation in which * the parties last cchabitated, or (at the option of the plaintiff), in
the county or corporation in which the defendant resides,
if a resident of this State, and if not a resident, in the
county or corporation in which the plaintiff resides."

There are a number of questions of law which arise under
the heading of "Jur:sdiction and Venue" of the Circuit Courts
to grant divorces. Your petitioner will discuss the::e questions
under this one heading, so as to more clearly demonstrate your
petitioner's contentions. The questions of law involved will
be a distinction between "jurisdiction" and "venue", "domicile" and "residence", the territorial jurisdiction of a Circuit
Court in divorce suits, whether or not juris&ction of Grduit
Courts in a suit for divorce a mensa et thoro is purely statutory,
or is inherent in the said Circuit Courts; and, if statutory, the
rule of law pertaining to interpreting the jurisdiction of Courts
where the same is a special statutory jurisdiction, and whether
or not this rule of law is applicable under the particular facts of
this case.
Your petitioner will first treat this matter as if the jurisdiction of Circuit Courts is only granted to them under said
Section 5 I 05 of the Code, and will bring to this Court's attention certain cases which it has decided on this question.
This Court has held in any number of cases that before the
Circuit Courts had jurisdiction in matters of divorce that it
must affirmatively show from the record or proof in the case
that one of the parties had been domiciled in, and was an actual
bona fide resident of the State of Virginia for one ycur pre-
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ceding the commencement of the suit for divorce. This question
is clearly decided in the cases of:
14*
*Yates v. Yates, 115 Va. ·678;
Steckel v. Steckel, 118 Va. 198;
Blankenship v. Blankenship, I 25 Va. 595.
The only question involved in the above three cases is
whether or not the complainant had been domiciled in the State
of Virginia for one year preceding the commencement of the suit
for divorce, and this was the only question before the Court for
its determination in these three .cases, which affect us in this case.
This Court's decision in these three cases clearly decides, as has
been above set out, that the question of domicile for one year
next preceding the commencement of the suit in this State was
a jurisdictional question, and that if this domicile for a period
of one year did not show as a matter of record or as a matter
of proof, the Court was without jurisdiction over the suit for
divorce, and any decree entered therein would be null and void.

In a more recent case, that is the case of Hiles v. Hiles, 164
Va. 13 1, the principle adopted in the case ofYates v. Yates,
supra;Steckel v. Steckel, supra; and Blankenship· v. Blenkensh:p, supra was still held to be the law in the State of Virgm1a.
Thus, we see that the question of the domicile of the parties to the suit for at least one year preceding the commencement
of the suit is a jurisdictional question, and that if the parties
to the suit cannot fulfil] the requirement of the statute in this
particular, the Chancery Courts of this State do not have jurisdiction ·over any suits for divorce which might be instituted in
them.
Your petitioner, therefore, alleges that there can be no
question raised concerning her contention as to the interpretation of the first part of the said Se.ction 5 1 o 5.
15 * *The next question that logically follows this premise is

whether or not the last part of the said Section 5105-that
is, as to where the suit shall be brought, is a question of jurisdiction or venue.
This question first arose 'in the State of Virginia in the
suit of Towson v. Towson, ( 1920), 126 Va. 640. This
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case has been cited a number of times, and since it was referred
to spe.cially in the case of Chandler v. Chandler, 13 2 Va. 418,
in connection with this subject matter, your petitioner deems
it necessary to briefly set out the facts and the questions before
this Court in this case, so as to distinguish it from the Chandler .case and other cases in which it may have been cited.
The facts in the Towson case are briefly as follows:
On September 22, 1916, the wife filed her bill against her
husband, in the Supreme Court of the District of Columbia,
praying for a divorce a mensa, for alimony, counsel fees and
the custody of their infant child, on the grounds of cruelty and
non-support. The husband filed an answer denying the allegations of the bill, and the evidence was heard ore tenus before the Judge. The decision in this case was that there was not
sufficient evidence to grant the divorce, but did grant the wife
permanent alimony, counsel fees and custody of the child. The
husband appealed frcm the decision of the Court concerning
alimony and counsel fees, and the Court of Appeals of the District of Columbia reversed the case, in so far as it provided for
the separate maintenance for the wife, and affected the custody
of the child, but affirmed the decision of the lower Court in all
other respe.cts.
16* *On October 9, 1916. while the above said suit was pend-

ing, the husband brought suit in the Circuit Court of the
City of Alexandria, Virginia, praying for a divorce tt mensa, on
the ground of desertion. A divorce a mensa was granted to the
husband, and the wife appealed. The wife entered a special appearance in filing her pleas to the jurisdiction of the Circuit
Court of the City of Alexandria, en the grounds that her husband was not domiciled in the State of Virginia one year next
preceding the institution of the suit, and that he was not a bona
fide legal resident of the City of Alexandria at the time of the
institution of the suit. A jury was impaneled to try these two
issues, and found for the husband on both of them. A motion
was made by the wife to set aside the verdict of the jury, which
was overruled, and the cause was continued for proof as to the
merits of the .case. The wife then filed her answer to the bill,
putting in issue all the allegations of the same, and after deposi-
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tions had been taken, the husband was granted a divorce, as
above set out.
The wife made certain assignments of error in her petition
for an appeal, which will not be fully set out here, but will be
briefly stated, as follows:
1.
The Court erred in ordering the issues upon the
pleas to the jurisdiction to be tried by a jury.
2.
The Court erred in granting certain instructions
prayed for by the complainant.

3. The Court erred in overruling the motions of the
defendant to set aside the verdict of the jury in arrest of
judgment, and for a new trial, and in entering judgment
on the verdict of the ·jury; because (a) The verdict was
contrary to the law and evidence of the case.
(b) The
I 7* Court erred *in entering judgment upon the verdict before
a hearing of the case upon its merits.

4. The Court erred in entering the final decree of
Mar.ch 7, 1918, because, (a) The decree is not supported
by either the law or the evidence of the case. (b) * * *.
This Court held that the Trial Court committed no error
in lmpaneling a jury to try the issues made on the pleas to the
jurisdiction.
This Court also held that the instructions given to the
jury were without reversible error. All of these instructions
were instructions relating to the subject of domicile and residence.
This Court also held that there was no error in overruling
the motion in arrest of judgment.

In affirming the decision of the Trial Court, and in passing upon the last assignment of error, Judge Burks, in delivering the opinion of the Court, stated:
''There were two issues submitted to the jury:
First, was the complainant domiciled in Virginia for one
·year next before the institution of his suit, and, second,
was he at the time of instituting his suit, to-wit: on October 9, 1916, a bolla Fide resident of the city of Alexandria.

t2

Supreme Court of Appeals of Virginia

" ( 8- 11) Section 2 2 5 9 of the Code ( 1904) declares
that no suit for divorce shall be maintainable in the courts
of this Commonwealth unless one of the parties has been
domiciled in the State for at least one year preceding the
commencement of the suit, and that if the defendant is a
non-resident, the suit may be brought in the county or corporation in which the plaintiff resides. The latter provision was manifestly a mere matter of venue. The statute
draws a clear distinction between domicile and residence,
and it seems clear that the object of the first provision was
to prevent the opening of the courts of this Commonwealth to mere residents and to restrict them to litigants
18* who had a more permanent *identification with the State
and the welfare cf its citizens. The words ·domiciled'
and 'resident' are technical words, and, according to the
usual rule of construction of statutes, are presumed to have
been used in their technical sense. This is especially true
where both words are used in the same section of a statute.
But, as said in Cooper v. Commonwealth, supra, 'Though
frequently so used "residence" and "domicile" are not
synonymous words and domicile has the larger significance. The meaning of the word residence depends upon
the subject matter and connection in which it is used. In
general terms it may be said to be the dwelling place ·of a
person, but it may be either his permanent or temporary
abode. In the construction of statutes, the meaning of
the word residence depends upon· the context and purpose
of the statute. As used in one statute it may clearly refer
to a mere business residence, while as used in another it
may just as clearly refer to domicile as technically and
strictly defined. In determining the meaning of the word
in a particular statute, the legislative purpose and the
context must always be kept in view.'
"Great stress is laid by counsel for the appellee, Mrs.
Towson, on the fact that about the time this suit was
brought, the complainant registered as a voter in Stafford
county and voted at the presidential election held November 7, 191 6, and it is insisted that he could not be a r~sident of the city of Alexandria at the time of the institution
of his suit, and at the same time a resident of Stafford
county. He seems to ignore the fact that, while a man can
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have but one domicile at a time, he may have had more
than one residence at the same time, * * * * * * * * *.
"* * * * * * * * * * Indeed, we do not understand
counsel for the appellee to deny that, if the facts justified
it, the complainant could have shown that he had retained
his domicile in Stafford county with the right to vote
there, and at the same time have had a residence for other
purposes in the city of Washington, D. C. He did not object to the admissibility of the evidence to prove these
facts, but on the contrary took evidence in rebuttal and
argued strenuously to show that the complainant had not
established them. If the complainant could have a domiciliary residence in Stafford county with the right to vote
there, and at the same time a residence for other purposes
19* in the city *of Washington, D. C., why could not the latter residence have just as well been in Alexandria as in
Washington? If it was cheaper to live in Alexandria, or if
for any other reason the complainant preferred to reside
there, what difference could it make to the State of Virginia? What difference could it make to the State
whether the suit for divorce was brought in the city of
Alexandria, or in the county of Stafford? The State was
careful to provide that its courts should not be open to
suits for divorce at the instance of mere residents, and .confined their cognizance to cases where ·one of the parties
had been domiciled· in this State for at least one year preceding the commencement of the suit,' but, having done
this, it then gave a choice of venues for the suit. In the
matter of venue the State was not particularly interested
further than to provide for the convenience of those to
whom the courts were open. Having tendered the jurisdiction of the courts to a certain class of litigants, it was
immaterial to the State in what locality that jurisdiction
was exercised. It did, however, fix the venue of such
suits, and this venue must be followed if the defendant
objects to any other. Whether or not the complainant
followed the venue fixed by the statute was a question of
fact which the verdict of the· jury answered in the af~
firmative upon ample evidence to support their verdict and
that is conclusive.''
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(NOTE: The words underlined above were italicized
in the opinion.)

It will be noted that the Trial Judge, in his opinion, (Record, Page 2 1) , stated:
,
"Counsel for Mrs. White also relied upon the case
of Towson v. Towson, 1926 Va., page 640. I shall
not discuss this case further than to say that, in my opinion,
a careful analysis of the facts and the decision of the Court
sheds no light on the questions involved in the instant
case."
Your pet1t1oner respectfully submit:s' that the Honorable
Trial Judge is in error, and that even a cursory reading of
the said case would show that the same is directly in point,
20* *and believes that the quotation hereinabove set out in
this petition will directly call th1s fact to the attention of
this Honorable Court.
The case of Chandler·v. Chandler, (1922), 132 Va. 418,
was relied upon by the respondent in the Trial Court as overruling the decision in the Tpwson case, and the said Chandler
case has been referred to by the Trial Court in its opinion rendered in this suit. It will be noted that the Chandler case was
heard by this Court about a year and a half after this Court
had heard the Towson .case, and that Judge Burks rendered the
decision in the Towson case while Judge Sims was a member
of this Court, and that Judge Sims rendered the decisipn in the
Cha.ndler case while Judge Burks was a member of this Court.
Your petitioner contends that the Towson case, although
referred to in the Chandler case, was not overruled, and even
if the said Chandler case did overrule the said Towson case.
the opinion in the Chandler case, in this particular, has since
been overruled by this Court in the case of Hiles v. Hiles,
( 1935). 164 Va. 131. as will be hereinafter more particularly
set out.
Your petitioner deems it necessary to briefly set out the
facts in the Chandler .case, and to refer to parts of the opinion
in the same, in order to more clearly call to this Court's atten-
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tion the difference between the Chandler and the Towson
cases.
The facts in the Chandler case are briefly as follows:

*. *The suit was instituted by the husband on November 1,
I 918. in the Corporation Court of Alexandria, Virginia,
alleging, willful desertion on the part of the wife in r 9 r 2, and
praying for an absolute divorce. The wife filed an answer and
separate cross bill, and denied in her answer that the husband
was a resident of the City of Alexandria at the time he brought
the suit, and that he was domiciled in the State of Virginia for
one year next preceding the suit, and denied that she was a
resident of the City of Washingt¢.n and the allegation of desertion. The cross bill contained the same denials, and alleged
that if the husband's domicile was in Virginia, so was the domicile of the wife; and further alleged insufficient support and
cruelty on the part of the husband, and prayed for a divorce a
mensa, for maintenance, alimony, etc.
21

Concerning the question of jurisdiction, the facts showed
that the husband was b()Jn in Petersburg, Virginia, was married there in I 899, and lived there until I 91 2; that he registered and voted there, and never thereafter transferred his registration to or voted at any other place; that he was an agent for a
life insurance company and had to travel to different sections
of the country, and, about 1912, he rented a house and located
his family in Lynchburg, Virginia, where they lived until I 9 r 8,
when he was sent to Washington D. C., to take charge of the
work there, and he moved his family to that city in 19 1 8, on
September 15, and lived there, in a rented house until October
30. when, after his wife left him, he werit over to Alexandria
and rented a room, on October 3 1, taking one of his children
(whom his wife refused to allow to stay with her), and stayed
there until the latter part of December, 1918, when he
22* rented and occupied *a room in the City of Washington.
The husband testified that he had never formed any intention of changing his domicile frcm Petersburg, Virginia:
that he had always regarded that as his home; that his business
was such that his location at any place for· any certain length of
time was problematical; that that was true also of his location
in Washington city; that prior to the suit, . he had claimed
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exemption from jury service in that city on the ground that his
domicile was in Virginia, and that this exemption had been
al'lowed him by the Court in that city; and that he was a bona
fide resident of Alexandria en November 1, 1918, when this
suit was instituted.
There were two questions raised on appeal, only one of
which .concerns us here, and, that is, whether if appeared from
the record that the domicile and residence of the husband was
such that the Court had jurisdiction of the cause.
In affirming the decision of the Trial Court in granting
the complainant (husband} a divorc.e, Judge Sims, in delivering
the opinion of the Court, stated:
1.
Does it appear from the record that the husband,
the plaintiff, had been domiciled in this State for at least
one year next preceding the commencement of the suit;
that he was domiciled in this State at the time of bringing
the suit; that the wife, the defendant, was not a resident
of this State, and that the husband was a resident of the
city of Alexandria (in ":hich city the suit was instituted)
at the time the suit was commenced?

"This question must be answered in the affirmative.
The. jurisdiction of our courts to grant divorces being a special statutory and limited jurisdiction,
all of the facts in question .concern not merely the venue
23 * but are jurisdictional. *under the provisions of the statute
on the subject (contained in section 5 105 of the Codethe amendment of the statute by subsequent act of Assembly not being in force when this suit was instituted).
Lile's Eq. Pl. & Pr., secs. 399-403, and authorities cited.
Nothing that is"said in Towson v. Towson, 126 Va. 640,
102 S. E. 48, was intended to controvert this principle.
The expression in the opinion in that case with respect
to venue was not necessary to the decision, and was inadvertently used. In the instant case, however, all of the
facts in question affirmatively appear from the record.
They are are affirmatively alleged in the bill, and such allegations are sustained ~y the proof, without any conflict
whatever in the evidence.
" ( 1)
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"(2) As shown by the uncontroverted evidence, the
domicile of origin of the husband, the plaintiff, was in
Virginia. That fact of itself, when shown, was prima
facie and, hence, sufficient evidence to establish the fact
that the plaintiff's domicile continued unchanged from his
birth to the time of suit, and so had been in Virginia, for
more than one year prior to the commencement of the suit;
unless the abandonment of that domicile by the acquisition of a new domicile of choice affirmatively appeared
from· the evidence. Minor's Conflict of Laws, sections 29,
3 1 . Whether one has acquired a domicile of choice, and
has th~reby abandoned or lost his domicile of ocigin is, in
some cases, an intricate and difficult ques.tion, but not so
in the instant .case. The principles governing the subject
.of the acquisition of a domicile of choice are well settled.
Minor's Conflict of Laws, se~s. 56-64; Cooper v. Com.,
121 Va. 338, 93 S. E. 680; Towson v. Towson, 126 Va.
640, 102 S. E. 48; Lindsay v. Murphy, 76 Va. 428;
Yates v. Yates, 115 Va. 678, 79 S. E. 1040. There is no
evidence in the cause before us even tending to show that
any of the essential requisites for the acquisition of a domicile of choice existed. All of the evidence is, indeed, to
the .contrary.
"(3, 4) This being a case in which the plaintiff exercised the option given him by statute of bringing the suit
'in the * * * corporation of the plaintiff's residence,' the
fact that the defendant was 'not a resident' of the State of
Virginia (being one of the conditions upon which such
option is given by the statute) , became jurisdictional. But
what is held in Towso·r,· v. Towson, supra ( 126 Va. 640,
651-2, 102 S. E. 48), with respect to the meaning of the
word 'resident,' as distinguished from the meaning of the
24 * word 'domiciled,' as both are used in *_the statute, is equally applicable to the meaning of the word 'resident' as applied to the defendant wife in the cause before us. See, to
the same effect, Minor's Conflict of Laws, section 20, and
authorities cited. Even if the wife's domicile still remain ..
·ed the same as that of her husband at the time of the suit.
and the domicile of the wife was then also in Virginia; still,
at that time, according to her own testimony, she occupied
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a s~parate place of abode in the city of Washington, and,
hence was a resident of that city, and was then, within the
:meaning of the statute, 'not a resident of Virginia. Her
then place of abode, or habitation, for the time being, was
not in this State. Such a place of abode, or habitation, as
contradistinguished from the place of mere transient, or
under some circumstances, even daily presense, for business
or pleasure, is the place of one's residence within the meaning of the statute under consideration, as it is of statutes of
limitations, attachment statutes, and the like. One may be
domiciled in one State and be a resident of another within
the meaning of such statutes. Griff ill· v. Woolford, 1 oo
Va. 473, 41 S. E. 949; Long v. Ryan, 30 Gratt. (71 Va.)
718; Frost v. Brisbin (N. Y.), 19 Wendell 11, 32 Am.
Dec. 423, and note pp. 427-8; Atkinson v. College, 54 W.
Va. 32, 46 S. E. 253." .
(NOTE: The words underlined above were italicized
in the opinion.)

Your petitioner desires to point out a significant difference between the Towson v. Towson, supra, and Chandler v.
Chandler, supra, which will be hereinafter more fully developed; and, that is, in the Towson case the suit for divorce prayed
for a divorce a mensa et thoro while in the Chandler case the
suit for divorce was for a divorce a vinculo matrimonii. It has
been .contended that the decision in the Towson case, in so far
as it pertained to venue and jurisdiction, was not necessary to the
decision in that case, and, therefore, it was dicta. It has also
been contended that the decision in the Chandler case overruled
the decision rendered in the Towson case.
2

5 * *Your petitioner alleges that the Chandler case does not

overrule the decision of the Towson case and that a reference to the Towson case in the Chandler case was not necessary
to the decision in the Chandler case. Judge Sims, in rendering
the decision in the Chandler case, in this respect said, in effect·,
that the jurisdiction of the Courts to grant divorces was a
special statutory jur_isdiction, and that all of the facts concerned
not merely the venue, but also the jurisdiction, and that nothing that was said in the Towson case was intended to controvert this principle and that the expression concerning venue was
not necessary to the decision of the Towson case, and was in-
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advertently used. If the decision in the Towson case, in this
respect, was dicta it was not necessary that the Court overrule
the same in the Chandler .case. If it was not dicta, but was
necessary to the decision in the Towson case, as your petitioner
asserts that it was, the decision in the Chandler case does not
overrule the decision of the Towson case, but merely limits its
interpretation of the statute to a special and limited statutory
interpretation.
It will also be noted that Judge Sims, in rendering the decision in the Chandler case, referred to the Towson case in. two
other particulars, with respect to the question of ''domicile''
and "residence". Since the decision in the Chandler case, the
statute, viz., Section 5105, has been amended in this particular,
and your petitioner contends that what is stated in the decisiol)
in the Chandler case with reference to domicile and residence
was the basis for what was also stated about the decision in the
Towson case, controverting the principle of statutory in26* -terpretation *where the jurisdiction of the Courts is a
special statutory and limited jurisdiction.
Your petitioner further alleges that this Court has held,
since the decision rendered in the Towson and Chandler cases,
in the case of Hiles v. Hiles, ( 193 5), 1 64 Va. 13 1, 13 6, that
the terms "residence" and "domicile" are not synonymous as
used in this statute-that is, said Section 5 I 05.

In other words, that there is a definite and distinct meaning of the two words as used in this section. This distinction
was very pointedly made and distinguished by Judge Burks,
who delivered the opinion in ·the Towson case.
Your petitioner further asserts that the reasoning of Judge
Burks' decision in the Towson case is· proper, and that if it
isn't the law, it should be.
There is· a marked distinction between the meaning of the
words "jurisdiction" and "venue". By "jurisdiction" is meant
the power of a Court to hear and determine certain .causes of
action and the right to exercise this power in a given case. By
"venue" is meant which of the Courts has the right to try a
particular controversy. In other words, it is the place where
the case is properly triable.

2
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Venue is a privilege usually conferred by statute upon the
defendant as to the place where he can insist upon being tried,
but it is also a right which the defendant has to avail himself of
at the proper time; and., if he is sued in th'e wrong locality, in
order to avail himself of this right, he must. take certain definite steps under our statute, viz., Section 6 I 05 of the Code
of Virginia of 19 19, · as amended, as will be hereinafter
27* *more fully explained; or, he will have waived his right
to be tried in another locality.
In· short, "jurisdiction" is the power of certain Courts to
hear a certain cause and to enforce its orders or decrees entered
therein, whereas, "venue" is the place where the defendant has
the right to insist that this particular Court shall try him, if he
avails himself of this right, and if he does not so avail himself
of this right to be tried in a particular locality, this right is
waived.

It is contended, and it was one of the basis of the Trial
Court's decision in this matter, that where the jurisdiction of
the Courts· over a particular cause of action is a special statutory jurisdiction and limited, the question of venue and all
facts pertaining to the jurisdiction of the Court became jurisdictional-that is, that there is no distinction, as above set out,·
between jurisdiction and venue, and that questions of venue become jurisdictional, and unless the bill discloses that the particular Court not only has jurisdiction of the matter involved,
but also has venue of the same, that this particular Court is
· without jurisdiction to try the p_articular cause, and, therefore,
any decree entered in such cause is null and void.
The Trial Court in rendering its decision in this particular
·relied on the cases of Richardson v. Richardson, (Record, Page
21) ;Blankenship v. Blankenship, supra; Chandler v. Chandler, supra; and McCotter v. Carle, (Record, Page 22).

In Richardson v. Richardson, supra, Judge Cmmp, of the
Court of Law and Equity of the City of Richmond, practically
quotes verbatim from Section 402 of Lile's Equity Plead28* ing and *Practice, (Record, Page 22), which said part of
the opinion is quoted by the Trial Judge in the instant
suit.
The· effect of this quotation is that the question of venue
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becomes jurisdictional and the bill is :clemurrable, unless it
shows on its face that the suit is instituted in its proper statu-:
tory venue. This conclusion was reached on the basis of an
interpretation of the -statute where the jurisdiction of the Court
is a special statutory and limited one.
It is interesting to note that in this particular. in note 6
of the said Section 402, that Professor Lile compared the interpretation of the statute (Section 5 105) to the statutory procedure prescribed for the sale of infant's lands. This same
comparison is made by Professor· Lile in note 9 of Section 18
(Eq, Pl. & Pr.) wherein he refers to cases which have so held
under the said statute prescribing the procedure fot.1 the sale of
infant's lands. It is interesting to note that Professor Lile cites
Yates v. Yates, supra, and Blankenship v. Blankenship, supra,
in this note. These two cases, as has been hereinabove set out,
pertained only to that part of Section 5105 concerning the
domicile of the plaintiff .one year next· pre.ceding the institution
of the suit for divorce.
The said Section 18 above referred to, which is the basis,
as is hereinabove set out, of Ptofessor Lile's conclusion as to the
interpretation that must be placed upon prescribed conditions
where the jurisdiction of the Co.urt is a limited statutory jurisdiction. The said Section 1 8 is as follows:
''But the rule is just the reverse where the bill is addressed to the supplementary jurisdiction of equity - a
29* jurisdiction not inherent in the equity *courts, but conferred by special statute, and to be exercised only under prescribed statutory conditions of fact. Such jurisdiction is
generally termed a limited statutory jurisdiction.
"Here the bill must affirmatively allege, and the
plaintiff must prove, the required jurisdictional facts; and
the jurisdiction may legally be exercised only in substantial compliance with the statute-otherwise the case is
coram noti judice; and, in spite of the consent or waiver of
the defendant, any decree therein entered, beyond dismissal
of the bill, is void whenever and wherever questioned.
"This is but an application of the familiar principle,
that where statute gives a new right, unknown to the common law, and along with the right prescribes the method
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of enjoying or enforcing the right, the statutory method
is exclusive, and must be followed substantially as given."
(NOTE: The words underlined above were italicized
in the section.)

Your petitioner is in full agreement with Professor Lile as
to his conclusion concerning the sale of infant's lands, because
the statutory requirements there reach the very merits of the
cause itself. On the other hand, your petitioner disagrees with
Professor Lile concerning his conclusion as to Section 5105,
which pertains to where the suit should be instituted.

In this particular, it is interesting to note that Professor
Lile states in Section 403 of his Equity Pleading and Practice,
as follows:
"It is important to observe that Virginia does not (as
probably does no other state) throw wide open the doors
of her equity courts to all the world seeking relief from
matrimonial bonds, as in cases where ordinary equitable
relief is sought. But the statute conferring equitable jurisdiction of nullity and divorce suits, in terms, provides
3 o * that r'i'O nullity or dioorce suit shall be * mainta~ned in the
courts of this state 'un,ess one of the parties has been domiciled in this state for at least one year precedinp. the commencement of the suitn - and no suit for affirming a marriage, unless one of the parties be domiciled here at the time
of suit brought.
.
"It is clear that these requirements are jurisdictiori.'al,
and must be alleged and.proved as a condition precedent to
the maintenance
of the suit, or to the validity of the de,,
cree.
(NOTE: The words underlined above were italicized
in the section.)
Your petitioner is again in full accord with what is stated
by Professor Lile in the above said Section 403, and this is the
very meat of the contention here being made by your petitioner. That is, that that part cf Section 5 105, which pertains
to the domicile of the plaintiff for at least one year preceding
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the commencement of the suit, is a jurisdictional question, and
that this distinction between the words "domicile" and "residence" has been amplified by the amendment of. the statute, to
the effect "is and has been an actual bona fide resident of this
state". This amendment has taken place since the publishing
of Professor Lile' s book, and since also the decision of the
Chandler case, as is pointed out in the case of Hiles v. Hiles.
Your petitioner cannot enlarge upon the very able opinion
in this particular rendered by Judge Burks in the Towson case,
but wishes merely to again call this part of-Judge Burks' opinion
to this Honorable Court.
As has been pointed out by this Court in a number of cases,
the reason for the Legislature prescribing the condition precedent to the institution of a suit for a divorce in this
3 I* State *the requisite that one of the parties must be domiciled in, and is and must have been an actual bona fide
resident -of this State for at least one year preceding the commencement of the suit, is to prevent the throwing op.en of
the Courts of this State· to the so-called "divorce mill" as the
Reno divorces, and the more recent Florida divorces, have been
referred to.
This is a laudable precedent, and· this, as your petitioner
has hereinabove asserted, pertained to the jurisdiction of the
Courts of this State to entertain suits for divorce.
Your petitioner, on the other hand, maintains and .contends that after this noble purpose has been accomplished that
it is, as was pointed out by Judge Burks. of very little concern
to the Legislature, or to the people of the State, as to which particular Court, that is, the locality of the same, shall have jurisdicti~n of the case, and .that the only person besides the plain. tiff who will be directly affected by the locality of the trial
of the suit, is the defendant himself. In other word~. the provisions of Section 5 105, which pertain to where the suit shall
be instituted, are ·questions of venue which the defendant can
avail himself of by filing a plea in abatement under said Section 6105.
By reading Section 5 I 05 itself, it can be readily seen that
there were two thoughts in the mind of the Legislature at the
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time of the enactment of this statute. There is a definite limitation and definite break in the statute. In the first instant,
, where it applies to the domicile of one of the parties, the statute says that no suit for divorce shall be maintained unless one
of the parties is domiciied in, and is and has -been an actual bona
fide resident, etc. After this purpose has been definitely
3 2 * accomplished *in said section, the Legislature then changed
the language of the statute and did not say that no suit
could be maintained unless it was instituted at a particular place.
but said the suit shall be brought in such a locality. In other
words, as has been pointed out, the Court not only made a definite distinction between the words "domicile" and "residence",
but they also made a definite distinction between the meaning
of the words "jurisdiction" and "venue".
This Court has very recently in the case of Howe v. Howe,
(January I 9, 1942), (Mi.chJe's Advanoe Sheets, 179 Va.,
1 1 1) , set out this Court's position concerning the domicile of
the plaintiff and condition precedent to the institution of a
suit for divorce, and the jurisdiction of the Court thereof, as
well as to what effect such a suit shall have in the State of
Virginia.
Even under Section 5 105, the jurisdiction of suits for divorce is vested in the Circuit Court on the .chancery side thereof. In other words, a divorce proceeding is a proceeding in
equity.
Your petitioner believes and avers that unless her contention in this suit, as the same pertains to the venue of the Courts
to maintain and institute suits for divorces, ·is upheld by this
Honorable Court, a number of married women, and particularly
your petitioner, would be deprived of their right to institute
. and carry on a suit for divorce in the State of Virginia.
Your petitioner, as is alleged in her bill and as was proven
by herself and depositions of her witnesses, is without proper
means of supporting herself and her children, and should, under
the facts of this case, your petitioner be required to go to
3 3 * * the City of Norfolk in order to institute. and bring a suit
for divor.ce against her husband, simply because of the fact
that he is a resident of that City, it would work a tremenduous
hardship .on ·your petitioner, and would in fact prevent your
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petitioner, due to the costs involved in going to Norfolk, empl0ying an attorney, and seeing after this matter, from instituting and bringing such a suit in the City of Norfolk.
The respondent might argue that the converse of tnis
would be true, that is, if one of the parties is allowed to bring
a suit in the place of his residence, and not at the residence of
the defendant, that then the husband, under certain circumstances, might force the wife to come to another locality in
order to defend a suit for divorce. However, in this event,
the wife would be protected under the provisions of Section
5 1 o 7 of the Code, and, should such a suit be instituted, the wife
·Could appeal to the Court where the same was instituted for
sufficient funds to enable her to carry on the suit, ~nd, in· this
way. she would be protected. This section, however, is only
applicable after the suit has been instituted and no means is
provided to the wife whereby she .can protect or insist upon her
rights before the institution of such suit.
No question has been raised as to the territorial jurisdiction of Courts in divorce suits and of the right of process to be
issued and served beyond the territorial jurisdiction of said
Courts. It is apparent, however, since there is no special statute
.as to ,the issuance of summonses to commence a divorce suit, nor
as to the locality of the service, that process can be issued beyond the territorial jurisdicfon of a particular Court.
34 * Were *this not in fact so, that part of the said Section
5105, which gives to the plaintiff the option of bringing
the suit where· the parties last cohabitated, or in the county or
corporation where the defendant resides, there would be no option in the plaintiff, sin.ce the defendant might not, and usually
would not, reside at the place of last cohabitation. In other
words, it is shown from the face of the said section it~celf that
it was the intendment of the Legislature that process in divorce
cases could reach throughout the State of Virginia, and, therefore, the territorial jurisdiction of a Circuit Court in a divorce
suit is the State of Virginia itself.
As has been hereinbefore pointed out, process was served
on the respondent in this suit at the .commencement of the
suit, notice to take depositions was served on the respondent, a
copy of the decree whereby a divorce a mensa was granted to
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your petitioner and the respondent was r~quired to pay certain
sums for alimony and the support and maintenance of the children was also served on the respondent, and the respondent, in
pursuance thereof, did pay unto your petitioner a certain sum
of money, and that it was not until he had fallen behind in the
payment of the said money which he was ordered to pay and
- a rule to show cause was issued against him that the said respondent took any steps to contest the action of this Court in
these matters.
Your petitioner respectfully submits that under the facts
and law, and in order to mete out justice in this matter, that that
part of said Section 5 105, which pertains to where a divorce
suit shall be instituted, refers to the question of venue, and
that since the respondent did not take advantage of said
35* Section *6105, he has waived any right that he may have
had as to the jurisdiction of the Circuit Court of Bedford
County in this matter.
2.

ABATEMENT

Under the plaintiff's contention in this case, that is that
the provisions of Section 5 105, which pertain to the locality in
which the suit shall be brought, is a question of venue, then in
order fer the respondent to avail himself of his right to insist
upon the locality in which the said suit should be brought, he
must have filed, at the proper time, his plea in abatement under
Section 6105 of the Code of Virginia of 1919, as amended,
which is as follows:
"Where the declaration or bill shows on its face proper
matter fer the jurisdiction of· the court no exception for
want of such jurisdiction shall be allowed unless it be taken
by plea in abatement. No such plea or any other plea in
abatement shall be received after the defendant has demurred, pleaded in bar or answered to the declaration or
bill, nor after the rules next succeeding the rules at which
the declaration or bill is filed."
As has also been hereinabove shown and disclosed by the
record in this suit, the respondent did not file any plea in abatement in accordance with the provisions of said Section 6105,
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and he should not, therefore, complain of the a.ction taken by
the Court in its decree of December I 4. I 940, and in fact, under
the law of this case, has waived any rights which he may have
had to the action of this Court by entering the said order of
December 14, 1940.
(See Lile's Equity Pleading and
3 6 * Practice, * Section 5 o; Burks' Pleading and Practice,
Third Edition, Chapter 6, Section 35, Page 39.)
3.

INHERENT POWER OF THE COURTS OF
EQUITY OF VIRGINIA IN SUITS FOR
DIVORCES A MENSA ET THORO.

Your petitioner contends that the jurisdiction of the Chancery Courts in Virginia is entirely different in suits for divorce
a mensa et thoro from suits a vinculo matrimonii, and has hereinabove called this to the attention of the Court with reference
to the Towson .case and the Chandler case. It is the contention
of your petitioner that the Equity Courts of the State of Virginia have inherent power in them to grant divorces a mensa
et thoro and that their jurisdiction for diyorces a mensa et
thoro is not a special statutory and limited one. Reference has
been made to the statute in Virginia concerning divorces, that is
Section 5 105 of the Code of Virginia, and this case has hereinbefore been argued from the point of view that the jurisdiction
of the Courts in Virginia to grant divorces a mensa et thoro was
a statutory and limited jurisdiction, and your petitioner has
and does contend that her position is sound as a matter of law
in either event, that is, whether the jurisdiction of the Chancery Courts in Virginia is statutory or inherent in the granting
of divorces a mensa et thoro.
Your petitioner. without waiving the position hereinbefore taken by her, respectfully calls to the attention of this
Court the case of Gloth v. Gloth, (1939), 154 Va. 511,
3 7* wherein *this Court held that the jurisdiction of the
Chancery Courts of this State to grant divorces a mensa et
thoro was not dependent on any statute, but was a body of the
common law inherited by the Commonwealth of Virginia from
the English common law.
Although the immediate question before this Court in the
present suit was not before the Court in the Gloth v. Gloth
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suit. the determination of the distiri.ction ·between and the powers of the Chancery Courts in suits a v-inculo and a mensa were
necessary to the decision of the Court in the said Gloth case.
Your petitioner does not deem it necessary to here set out
the facts of the Gloth case, other than, as has been above set out,
to state that the holding of this Court concerning the distinction
between divorces a mensa et thoro and a vin.culo was necessary
to the determination of the questions there presented to this
Court for its determination, and to further call to the Court's
attention certain parts of the opinion in the said Gloth case,
which was rendered by Judge Epes.
On page 534 of said opinion, Judge Epes states:
''Prior to I 8 5 7 the ecclesiastical courts of England
alone had jurisdiction to grant a divorce a mensa et thoro,
and the law of divorce as developed ,in the ecclesiastical
courts was a branch of the common law of England, which
was inherited by the Commonwealth of Virginia as a part
of the body of its common law.''
(NOTE: The words underlined above were italicized
in the opinion.)
After making this statement, Judge Epes then goes into
the history of divorces in Virginia a mensa et thoro, a vin3 8 * culo * ma trim on ii, and the power of the Courts to grant
alimony and to thereafter exercise control over any decrees entered by it in the two suits for divorce where alimony
is granted.
Your petitioner does not deem it necessary to quote the
entire section of the opinion which deals with the subject, as
above set out, but respectfully calls attention to this Court to
the above said opinion rendered by Judge Epes, beginning on·
page 534 and extending through the second paragraph of page
544·
Your petitioner would also call to this Court's attention
the second paragraph on page 547, wherein this Court stated,
in referring to Section 5111 of the Code of Virginia of 1919,
that the enactment as a part. of the statute law of this State, the
con;imon law rule concerning the question there involved, does
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not abrogate by implication the corresponding common law
rule with which the Court was empowered to act.
The decision of the above said Gloth case in this particular
has been recently upheld by this Court in the case of Eaton v.
Davis, (1940), 176 Va. 330, in which Judge Gregory, in delivering the opinion of the Court, stated, on page 3 3 7:
''The ecclesiastical law of England be.came part of the
common law of Virginia, which therefore embraced a
mensa divorces and the power in the courts to grant alimony in conjunction with such· divorces. The statutes
authorizing the Virginia courts to grant a mensa divorces
are thus declaratory of the .common law. Divorces a
vinculo, on the other hand, came much later in Virginia.
and are wholly creatures of statute law."
(NOTE: The words underlined above were italicized
in the opinion.)
39* *We thus see that the law in the State of Virginia concern-

ing the granting of divorces a mensa and divorces a vinculo.
is entirely different. The jurisdiction and power of the Courts
to grant divorces a mensa is a common law jurisdiction and is
inherent in our Chancery Courts of the State of Virginia, and
the statute of Virginia concerning divorces a mensa is purely
explanatory of the common law with respect to these divorces,
and the statute does not abrogate nor do away with the inherent power of Chancery Courts to grant divorces a mensa et
thoro.
Divorces a vinculo, on the other hand, are purely statutory,
and the law of Virginia with reference to the granting of divor.ces a vinculo is purely statutory, and the jurisdiction of the
Court~ to grant divorces a vinculo is a limited statutory jurisdiction.
As was also pointed out in the Gloth v. Gloth, supra, case. ·
and more recently in the case of Bray v. Landergren, ( 1934),
161 Va. 699, which will be more particularly hereinafter set
forth, the power to grant alimony and the jurisdiction of
Chancery Courts of this State to grant the same is an inherent
power in the Chancery Courts of the State of Virginia. The
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authority to grant alimony and divorces a mensa et thoro was
vested in the Ecclesiastical Courts of England, and after they
were abolished, and since also no such Court was ever set up in
the Commonwealth of Virginia, this body of the law over
which the Ecclesiastical Courts exercised jurisdiction became a
part of the common law of Virginia, and as such was exercised
by the Chancery Courts of this Commonwealth. The same
reasoning with which this Court has clearly and definitely
40* held that the power of Chancery Courts over alimony *is
a power which is inherent in the Chancery Courts, since it
was exercised in the Ecclesiastical Courts of England, applies
to suits for divorces a mensa et thoro.
..

It will be noted, in this particular, that the suit instituted
by your petitioner, among other things, prays for a divorce
a mensa et thoro.
Your petitioner, therefore, alleges that the Cir.cuit Court
of Bedford County had jurisdiction over the suit which she
filed in that Court, ~nd had the power and authority which it
exercised to grant her a divo·rce a mensa et thoro, and that the
decree entered by this Court on December 14, 1940, was a
proper decree in this and in all ·other respects, and that the decree thereafter entered, that is, on January 29, 1942, which declared said decree of December 14, 1940, null and void, should
be set aside by this Honorable Court, and the de.cree of December 14, 1940, upheld in this and all other respects.
4.

ALIMONY

As is stated in the opinion of the Court, (Record, Page
2 3) , your petitioner contended that even though the Circuit
Court of Bedford County did not have jurisdiction to grant the
divorce a mensa et thoro in this suit, that since Courts of Equity
have inherent power to grant alimony, and, in this suit, to also
grant the custody and control of the infant children involved,
and an amount suitable for their maintenance and support, that
the Court could treat that part of the bill which pertained to
the prayer for divorce as surplusage and grant the relief
4 1* prayed for *with respect to alimony, custody and control
of the children and the maintenance and suppcrt of the
children.
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The Court has admitted, in its opinion, and in fact no denial was made as to the authority o.f the Court in a suit for
alimony, that is, that it may be maintained as a separate action
and that the jurisdiction of the Circuit Courts, sitting as a Court
of Chancery, was inherent in such Courts and was not a creature
of statute.
The Court refers to the case of Bray v. Landergren, which
was .cited by your petitioner as her authority in this particular,
and your Petitioner does no;: deem it necessary to refer further
to this case for her authority before this Court in this paticular.
The Judge of the Trial Court, after referring to the Bray
v. Landergren, supra, then stated, on page 24 of the Record:
"I do not feel that it would serve any good purpose
to discuss at length the question of what can and cannot be
treated as surplusage. However, it seems that since the
question of jurisdiction of the court in divorce proceedings
is controlled by statute, and is purely statutory, and if the
Court has no jurisdiction to grant the divorce, that it is
also without jurisdiction to grant alimony, attorneys' fees,
etc., which is mere]y incidental to the divorce suit."
The question of surplusage will be treated in a separate
section of this petition, and your petitioner does not wish to
encumber the record at this point, other than to say that it is
clear that the Court did have the power and authority to treat
that part of the bill which prayed for a divorce a mensa et
thoro as surplusage, since it had decided that it did not have
jurisdiction to grant such a divorce and to grant the other
42 * prayers * for relief therein prayed for.
· Your petiticner does deem it necessary, however, at this
point to pa~icularly call the attention of this Court to certain
cases in which it has held that alimony, the custody ,and control and maintenance and support of children are and can be
maintained in separate suits, and are not incidents to suits for
a divorce, and that the Court in this particular part of the
opinion, which has been set out above, is in error and is direct1y contrary to the holdings of this Court in this respect.
The Trial Judge in rendering his opinion in this partic-
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ular relied upon the case of McCotter v. Carle, 149 Va. 594,
5 9 5, which held that under the provisions of Section 5 1 1 1 of
th€ Code of Virginia that the Courts had no authority to enter
a decree affecting the estate or property of the parties to a suit
for divorce, when a divorce is refused, and that the discretionary
authority to decre.e as to the estates of the parties is confined to
cases in which a divorce is granted. In other words. that the
granting of alimony is an incident to the granting of a divorce.
This Court, in the case of Heflin v. Heflin, 177 Va. 385.
wherein Judge Gregory delivered the opinion of the Court, in
which he marshaled all of the Virginia cases dealing with the
power of a Court of Equity to allow alimony pursuant to the
provisions of Se.ction 5 11 1 of the Code, or by virtue of its inherent jurisdiction, stated, on page 3 9 5 thereof:
"Our conclusion is that in Virginia from an early
date equity courts have had jurisdiction to entertain suits
for alimony on behalf of a deserted wife even though no
divorce was sought, and that the divorce statutes have, to
no extent, impaired or abridged that jurisdiction."
43 * *This Court, in the more recent .case of Wilson v. Wilson,
I 78 Va. 427, in the opinion rendered by Judge Campbell,

stated:
"It is the settled doctrine in this Commonwealth that a
court of equity, without regard to statute, has the absolute
power to allow alimony, either in a suit for divorce, or in
a suit for alimony alone."

It is clearly de~onstrated in the Court's opinion, as above
pointed out, that he was relying on the .case of McCotter v.
Carle, supra, for his decision, and stated:
"However, it seems that since the question of jurisdiction of the court in divorce proceedings is controlled by
statute,and is purely statutory, and if the Court has r.•o jurisdiction to grant the divorce, that it is also without jurisdictiofi· to grant alimony, attorneys' fees, etc., which is
merely incidental to the divorce suit."
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After making this statement,. the Court then incorporates
a lot of the opinion in the said McCotter v. Carle case as a part
of his opinion in this case. (See Record, Pages 24 and 25.)
Since the case of McCotter v. Carle, supra, the statute in
this particular has been amended, and Section 5 1 1 1, which was
relied on in the McCotter v. Carle case, as it is seen from the
above said quotation, set out in the Judge's opinion on pages 24
and 25 of the Record, and the amendment of this section, which
took place in 1934, entirely eradicates the opinion entered in
the said McCotter v. Carle case in this particular.
Your petitioner, therefore, contends that it is just as clearly demonstrated by the case hereinabove cited, and by the
amendment of the said Section 5 I I 1 in I 934, that the
44 * Court has authority *to grant alimony, the custody and
control of the children and the maintenance and support
of the children, whether a divorce is granted to either party or
not, and that the granting of alimony is not merely an incident
to a suit for divorce, but may be maintained in a separate action.
Your petitioner, therefore. respectfully calls to this Court's
attention the error committed by the Trial Court jn this particular, and, if for no other reason, urges that this Court set
aside the decrees entered in this· cause on the 29th day of January, I 942, and to reinstate the applicable provisions of the
said order entered in this cause on December I 4, 1940.
45*

*5.

CUSTODY AND CONTROL AND MAINTENANCE AND SUPPORT OF THE
INFANT CHILDREN.

Your petitioner, as has been hereinabove pointed out, contended in the Trial Court that even though the Court did not
have jurisdiction to grant a divorce in this matter that it did
have jurisdiction to award the custody and control of the infant children to your petitioner. and that the prayer~ for relief
in this particular in her bill, which she had filed in the Circuit
Court of Bedford County, were specific in this respect, and that
the custody and control of the infant children, born of this
marriage, should have been awarded to your petitioner in this
suit.
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It has been shewn under the above heading of "Alimony,.
that the Court in a _quotation from its opinion stated that the
prayers for relief in this particular were mere incidents of the
suit for divorce, and, since it had decided that it had no jurisdiction to grant the divorce, it also had no jurisdiction to grant
the custody and control of the children.
This Court has held that _a bill in equity is the most direct,
sure and ,eligible remedy in general to direct the right of the parent to the custody of a child, and that the Court of Chancery,
as representing the parental and protecting power of the Com. monwealth, has jurisdiction to determine controversies conn:rning the ~uardianship of a minor. (See B1.1chanan v. Buchamm, 170 Va. 458, 474; Buchanan v. Buchanan. 174, Va.
255, 273.)

Your petitioner also contends that "Qnder the provisions of
Section 5327 of the Code of Virginia of 1919, as amended,
that the Trial Court had the power and authority under
46* the facts *of this .case to award the custody of the infant
children to your petitioner and to enter such other orders
and directions as the case may require and will best promote the
welfare of such children.
The provisions of said Section 5 3 2 7 are as follows:
"When any husband and wife shall live in a state
of separation, without being divorced, and shall have a
minor child or .children of the marriage, the circuit court
of the county, or the circuit or corporation court of the
corporation, in which such child or children may be, or
the judge thereof in vacation, may, in the discretion of
such court or judge, upon the petition of the mother,
award to her the custody and control of such child or children for such time, under such regulations and restrictions,
and with such provisions and directions, as the case may
require, and will best promote the welfare of such child
or children; and such court or judge, in the enforcement
of its orders, may direct its officer to take possession of
such child or children and dispose of them as it may direct.
(Code r 887, Section 26 ro."
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Your petitioner also contends that under the cases hereinabove cited and the said Section 5327 that the power to award
the custody and control of the children and to enter such orders
as will best promote the welfare of such children would necessarily carry with it the power and authority to grant to the
person to whom the custody and control of the children had
been given sufficient means for the maintenance and support of
the infant children.
It is clear that under the facts of this case, which were alleged in the bill and the prayers for relief, that this Court had
jurisdiction of the subject matter-that is, of the custody and
control and maintenance and rnpport of the infant children,
and that unless directions were made for their support, they
would become wards of this Court and would be thrown
4 7* upon *the public and the necessary agencies of this jurisdiction for their support and maintenance.
No question as to the jurisdiction of the Trial Court to
award the custody and control of the children, or to enter an
order for their maintenance and support, was raised by the respondent in these proceedings, and the only reason, as has been
hereinabove pointed out, for the Court declining to issue the
necessary orders in this particular was the fact that it stated
that since this was an incident to the suit for divorce, and since
it had decided that it had no jurisdiction over the suit for divorce, it necessarily followed that it had no right to award the
custody and .control of the children.
This Court held in the case of Heflin v. Heflin, supra, that
the criminal statutes of this Commonwealth, concerning the
mainte~ance and support of the wife and the fact that the
Juvenile and Domestic Relations Court was vested in the said
statutes with authority to grant her reEef under the said statutes
and to punish the husband for failure so to do, did not oust the
jurisdiction of the Courts of Equity to grant the wife alimony
in a bill brought for that purpose without a prayer for divorce.
The same reasoning stated by the Court in that case not
only applies in this suit where we asked for alimony, even
though no divorce should be granted, but by analogy also applies to the question of the awarding o.f the custody and control
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of the infant children, as well as maintenance and support for
them, to your petitioner.
Judge Gregory, in delivering the opinion of the Court in
this case, on page 398, stated:

48 *

* "The statutes provide an additional and quick
remedy, in cases arising under it, to punish the guilty husband for his offense and at the same time prevent the wife
from be.coming a public charge. They give no civil remedy.
"The obligation of the husband to support his wife
exists regardless of whether or not she is destitute and in
necessitous .circumstances. If she be not in such circumstances she could not proceed under the non-support statutes and if those statutes have abrogated the general inherent equity jurisdiction to entertain a suit for separate
maintenance _her only recourse would be to institute a suit
for divorce. This she might not want to do, or, perhaps.
she might not have adequate grounds for a divorce. Without the right to proceed in equity for separate maintenance,
her remedy would be inadequate!'

6.

SURPLUSAGE.

Your petitioner contends that the decision rendered by
the Trial Court does away with all principles of equity, in that
the decision denied her all relief prayed for. There were four
main prayers for relief in your petitioner's bill, and the allegaticns of your petitioner's bill were sufficient to have justified
this Court in granting all of the relief prayed for, or any one c,
more of the separate prayers for relief. All of the allegation~
made by your petitioner were proved by depositions of her
witnesses. No dispute has arisen as to the verity of the allegations of her bill, or as to the depositions of herself ,and other
witnesses. In other words, the facts of this case are not and-cannot be disputed. and, upon these facts, your petitioner, as a
matter or right and justice, should have been granted the relief
prayed for.
49* *The effect of the Trial Court's decision in this case is to
force your petitioner to either go to the City of Norfolk
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and there institute the same bill which was brought in this
Court, or to proceed in this Court by a number of different
suits-that is, to institute a separate suit for alimony or resort
to the criminal statutes and seek maintenance and support in
the Juvenile and Domestic Relations Court of this County, or
to institute habeas corpus proceedings for the custody and control of the children or to also resort to the criminal statutes in
the Juvenile and Domestic Relations Court for the said custody
and control, as well as the maintenance and support, of the infant .children.
Your petitioner believes that this Court is well aware of
the hardship and injustice that this procedure would work
again.st your petitioner, and that your petitioner would be
financially unable to proceed in these various suits.
It is a well settled principle of equity that in order to
avoid a multiplicity of suits that equity will take jurisdiction
and will grant complete relief. As has been hereinabove shown
to this Honorable Court, the Circuit Court of Bedford County
had jurisdiction not only of the suit for divorce, but also the
suit for alimony, custody and .control of the infant children,
and the right to award maintenance and support to your
petitioner for the said infant children.
It is further a well settled principle of law that if equity
takes jurisdiction or has jurisdiction in one matter in which a
number of other matters are closely related and grow out of
the same transaction or subject matter, that it will not
50* *only grant relief for one part, but will, as above stated,
take jurisdiction of the entire matter and grant full and
complete relief.
Judge Holt, in delivering the opinion of this Court in the
case of Buchanan v. Buchanan, I 74 Va. 255. stated, on page
274:

" 'Equity has jurisdiction in cases of recognized rights,
when a plain, adequate and complete remedy cannot be had
in the courts of common law. The remedy must be plain:
for if it be doubtful and obscure at law, equity will assert
a jurisdiction. It must be adequate, for if at law it falls
short of what a party is entitled to, that found\ a jurisdic-

38

Supreme Court of Appe:ls of Virginia
tion in equity. And it must be complete; that is, it must
attain the full end and justice of the case. It must reach
the whole mischief, and secure the whole right of the party
in a perfect manner, at the present time and in the future,
otherwise equity will interfere and give such relief and aid
as the particular case may require. * * * * * ' "
Judge Holt further stated, on page

2

77:

· · 'Courts of equity, having such jurisdiction before the enactment of the statute * * * still retain it although the statute may furnish a .complete and adequate
remedy at law. Courts of equity, having once acquired
jurisdiction, never lose it because jurisdiction _of the same
matters are given to law courts, unless the statutes giving
such jurisdiction use prohibitory restrictive words. 1 Barton's Ch. Pr., 60, 61.' Filler v. Tyler, 91 Va. 458, 22
S. E. 235, 237, quoted with approval in Nicholas v. Nich
olas, 169 Va. 399, 193 S. E. 689. That courts of law
and courts of equity may have concurrent jurisdiction is
well understood.''
1
-

(NOTE: The words underlined above were italicized
in the section.)
5 1 * *Judge Holt further stated, on page

2

79:

· 'Here every provision in this contract springs from
a common source. According to the bill, the husband had
deserted his wife and children. He was required to make
provisions for them and did and thereafter went to Reno
for a divorce, which he obtained. Later he remarried.
We do not for an instant think that all of these matters are
unrelated. The necessity that he make provisions both for
his wife and for their .children arose out of the same circumstances. They are all part and parcel of one series of
transactions. To attempt to dissentangle them would
merely make confusion worse.
" 'The doctrine has been so often repeated in the
decisions of this and other courts that it is now regarded
as a well established rule that, when a court of equity ac-
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quires jurisdiction of a cause, for any purpose, it will retain it and do complete justice between the parties, enfor.cing, if necessary, legal rights, and applying legal remedies to accomplish that end.'
"We think that provisions made for the wife and children grew out of the same soil and that one would not have
been made without the other; certainly not in the form in
which they now appear. The demurrer should not have
been sustained. This case is remanded to the trial court to
the end that it may in this one suit conclude a litigation
which appears to be acrimonious and might become interminable. The defendant should be given leave to answer."
Your petitioner, therefore, respectfully submits that the
Trial Court was in error in denying to her her prayers for relief,
for alimony, custody and .control, and maintenance of the infant children, even though it had decided that it had no jurisdiction of the suit for divorce.
*7.

CONCLUSION

WHEREFORE, your petitioner prays that this Honorable
Court set aside the decree entered by the Circuit Court of Bedford County in this suit on January 29, I 942, in which the decree heretofore entered by that Court on December I 4, 1 940,
was declared null and void, and that this Court give full force
and effect to· the decree entered on December I 4, I 940, or to
so much of the pro~isions of the decree entered on December
I 4, 1940, as this Court deems advisable, and that she be allowed her costs in this behalf expended, as well as Counsel fees for
this suit.
Your petitioner avers that on Saturday, May I 6, 1942,
she mailed to Robert F. McMurran, Counsel for respondent in
the Trial Court, a copy of this petition.
Your petitioner further states that this petition will be
filed with the Honorable H. B. Gregory, Justice of the Supreme
Court of Appeals of Virginia, at his office in the Municipal
Building, in the City of Roanoke, Virginia, on Monday after-
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noon, May 18, 1942, at 2:30 o'clock, P. M.
Your petitioner further respectfully states that her Counsel desire to present orally the reasons for reviewing the decree
complained of.
Your petitioner further states that she desires to adopt
this petition as her opening brief.
And your petitioner will ever pray etc.
SARAH REBECCA ANDREWS WHITE,
By Counsel.
LOWRY and RADFORD.
Counsel for Petitioner.
5 3 * * The undersigned certifies that he is an Attorney at Law
duly qualified to practice in the Supreme Court of Appeals of Virginia, that his address is Bedford, Virginia, and
that in his opinion the decree herein complained of ought to be
reviewed.

Given under my hand this the r 4th day of May, r 942.
WILLIAM W. BERRY. JR.
Filed before me May r 8th, r 942.
H.B. G.
June 3, 1942.

Appeal awarded by this court.

Bond

$3.00.

M. B. W.
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RECORD
Virginia:
Pleas at the Courthouse of the Circuit Court of the County
of Bedford, before the Honorable A. H. Hopkins, Judge of the
said Court, holding the January, 194::1, term, on Thursday, the
29th day of January, 1942, and in the 166th year of the Commonwealth.
SARAH REBECCA ANDREWS WHITE. Appellant
vs.

JOHN HUMBER WHITE, Appellee
Be it remembered that heretofore to-wit, In the Clerk's Office of the Circuit Court of the County of Bedford, at the rules
held in said Clerk's Office on the first Monday in November,
1940, came Sarah Rebecca Andrews White and filed her Bill
in Chancery against John Humber White, which Bill is in the
words and figures following, to-wit:
"To the Honorable A. H. Hopkins, Judge of the Circuit
Court of Bedford County, Virginia:
Your complainant, the said Sarah Rebecca Andrews White,
whose maiden name was Sarah Rebecca Andrews, respectfully
shows unto Your Honor the following facts, to-wit:
That she was lawfully married to the said John Humber
White on the 28th day of February, 1922, at Ahoskie in the
State of North Carolina; that after said marriage, they resided
together as husband and wife at Hobgood, North Carolina,
and that your complainant afterwards came to Virginia and
taught school for two sessions-I 922 and 1923, and I 923 and
1924-at Faber, Virginia: that she and her husband thereafter
went to Roanoke where they resided for a period of about eight
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months; and subsequently after leaving Roanoke, went to Hobgood, in the State of North Carolina, where· they resided for
some time, and subsequently they went to Greenville, North
Carolina;
That for a long period of time prior to June 28, I 93 9,
the treatment received by your complainant from her said husband was unbearable in that he was ex.ceedingly cruel to your
said complainant, not by using physical force or_ striking her,
but by his conduct towards ·your complainant, consisting in the
main of leaving her and associating with ether women;
Your complainant further avers and charges that the said
John Humber White on numerous occasions would be gone
from his said home for days or a week at the time,
page 2 r and that your complainant would not know of his
whereabouts during said period of time; that he did
not provide the necessities of life for them when he was amply
able to do so, but would take other people out to meals and
otherwise spent his money for them, thereby neglecting his wife
and children;
That in the month of March, 193 9, on account of the fact
that the said John Humber White had not supported her and
her said children, she had a warrant issued aga 1nst him in
Greenville, North Carolina, charging him with abandonment
and non-support, and that she and her said husband at that
time appeared before the Judge of said Court, and her said
husband then promised to support her and the said children;
That he did not comply with his promise to the said Court
and to your complainant, and that on the 11th day of July,
1939, he was summoned to appear before the Court on the
said charge of abandonment and non-support, and the Court
then and there entered an o·rder requiring the said John Humber White to pay to your said complainant the sum of· $5.00
per week, beginning July 17, 19 3 9 ; that he did not make any
such payments until August 8, 1939, when he paid to her the
sum of $5.00; on September 1, ancther $5.00, and September
6, $5.00, or a total of $ 15.00;
That on account of the fa.ct that he failed to comply with
the said order of said Court, he was brought to the Court on a
number of different occasions, and finally in the month of
November, 1939, the said John Humber White left Greenville
North Carolina, and went to Norfolk, Virginia, and thereafter~
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wards went to f\{ewport News, Virginia, where he obtained a
position or job in the shipyards;
Your complainant further represents that there were born
to your complainant and to the said John Humber White two
children, John Humber White, Jr., was born on July 27, 1924,
and Ann Price White was born on June 8, 1937; that both of
said children are now residing with your said complainant in
the Town of Bedford, Virginia;
Your complainant further represents that on account of
the deseration and abandonment as aforesaid of her by the said
John Humber White, she came to Bedford County, Virginia,
where she formerly resided before her marriage, and that she
has now resided and has been domiciled in Bedford
page 3 ~ County, in the State of Virginia, and has been an
actual bona fide resident thereof for at least one year
next preceding the commencement of this suit; and that the said
John Humber White now resides at Norfolk, Virginia.
Your complainant further represents that the said John
Humber White in the month of July, 1939, as is hereinabove
alleged, wilfully, voluntarily, and without any justification
whatever, deserted and abandoned your said complainant;
That since the time of the desertion aforesaid, the said
John Humber White has paid to her under the order of the
Court the said sum of $15.00, and since that time. has made
no further payments, except during the month of July, 1940,
he sent to her the sum of $5.00; and that he has done nothing
further to support your said complainant and his infant children; and that your complainant, in order to support herself
and her said infant children, has had to obtain work. and that
she is· now employed in the sewing room in the Town of Bedford, and that the salary or wages she earns is not sufficient
to support and maintain herself and her said infant children.
Your complainant further repre$ents that she gave. to her
husband no .cause whatsoever for deserting her and abandoning
her; and that the said desertion on his part was voluntary, wilful, and without any justification whatsoever.
In tender consideration whereof, and forasmuch as your
complainant is without remedy, save in a Court of Equity
where such matters are properly cognizable and relievable, she
prays that the said John Humber White may, by proper pro-
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cess, be made a party defendant to this bill, and re~uired to answer the same, though answer under oath is hereby expressly
waived; that the custody and control of the said John Humber
White, Jr., and the said· Ann Price White, the children of your
complainant and the said John Humber White, may be awarded
to your complainant, who is a proper and suitable person to
have the custody and .control of the said children; that the said
John Humber White may be required to pay to your complainant a suitable sum for alimony; that in addition thereto, he be
required to pay to your complainant a suitable sum
page 4 r for support and maintenance of the said children.
and reasonable counsel fees to your complainant for
her Counsel in instituting and conducting this suit; that divor:ce
a mensa et thoro be now granted to your complainant, and that
after the expiration of two years from the time of the desertion
aforesaid, that a divorce a vinculo matrimonii be granted to her
from the said defendant: and that your said complainant may
have such other and further relief, both general and special, as
the nature of her case may require, and as to equity and good
conscience may seem meet and just.
And as in duty bound, she will ever pray, etc.
SARAH REBECCA ANDREWS WHITE.
By Counsel.
LOWRY & RADFORD. p. q."
At another day·, to-wit:
At Rules held in the Clerk's Office of said Court, November Rules, I 940, (First Monday).
This day came the Plaintiff by her .counsel, and filed her
Bill against the Defendant; and the Defendant having been summoned to answer said Bill and failing to appear, a rule is given
until the next rules to answer said Bill.
At another day, to-wit:
At Rules held in the Clerk's Office of said Court, November Rules, 1940, (Third Monday).
The defendant still failing to appear and answer said Bill
on the motion of the Plaintiff the Bill is taken for confessed
as to said Defendant and set for hearing on the Plaintiff's
motion.
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NOTICE TO TAKE DEPOSITIONS
''TO JOHN HUMBER WHITE:
TAKE NOTICE that on Tuesday, the 10th day of
December, 1940, at the offices of Lowry and Radford, in the
Town of Bedford, Virginia, between the hours of 9: oo A. M.
and 6:oo P. M. of that day I shall proceed to take the depos.itions of John Smith, and others, to be read as evidence in my
behalf in the above entitled suit, pending in the Circuit Court
of -Bedford County, Virginia, wherein I am the complainant
and you are the deJendant; and if from any cause the taking of ·
the said depositions be not commenced,. or, if commenced, be
not .concluded, on that day, the taking thereof will be adjourned
from day to day, at the same time, and between the
page 5 ~ same hours. until the. same shall be completed.
GIVEN under my hand this the 26th day of November, 1940.
SARAH REBECCA ANDREWS WHITE,
By Counsel.
LOWRY & RADFORD, p. q.
RETURN ON NOTICE
"Not finding John Humber White nor any member of
his .family above the age of 16 years at his usual place of abode
I executed the within process in the City of Norfolk, Va., this
the 27th day of November, 1.940, by leaving a COPY hereof
at the FRONT DOOR of his/her said place of abode.
LEEF. LAWLER,.
Sergt. City of Norfolk, Va.
By J. R. HUME,
Deputy."
Depositions for the Plaintiff taken on the I oth day of
December, I 940, to-wit:
Deposition of SARAH REBECCA ANDREWS.WHITE:
''Questions by Mr. Lowry:
Q. Mrs. White, it appears that the. bill which you have
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filed in this suit has for its object the obtaining by you of a
divorce from your husband, John Humber White, on the
ground of cruelty and desertion. Will you please state when
and where you were married to the said John Humber White?
A. I was married to the said John Humber White on the
28th day of February, 1922, at Ahoskie, in the State of North
Carolina.
Q. Please state where you and your husband resided after
the said marriage took place?
A. We resided together as husband and wife at Hob. good, North Carolina. I afterwards came to Virginia and
taught school for two sessions-I 922-23 and 1923-24-at
Faber, Virginia. My husband was with me the first year I was
there, .and he afterwards went to Roanoke. Mr. White was
working at Roanoke at the time my school closed. After that
time, I left there and went to Roanoke where my husband was
working. We afterwards left Roanoke and returned to Hobgooci. in the State of North Carolina, where we resided for
some time. We then went to GreenviJle, North
page 6 r Carolina.
Q. Before you were married, where was your residence?
A. I and my family lived near New Lendon Academy in
Bedford County, Virginia.
Q. You have alleged in your Bill for a divorce that your
husband was cruel to you. Will you please explain what this
cruelty consisted of?
A. For a long period of time prior to the summer of
1939, my husband treated me exceedingly cruel. He never
seemed to have any kind words for me or consideration for my
happiness. He would frequently leave home for days or a week
at the time, and I would not know where he was. He did not
suitably provide for the support of myself and two children,
and he would take other people, frequently women, out on
parties and spend money on them. When he was away from
home, I would not know where he was.
Q. You have stated that he did not suitably provide you
and the .children with the necessities of life. Please state whether or not he wa~ able to do so?
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A. He was.
Q. Please state whether or not on account of the fact that
he did not provide for you-·a.nd your .children it became necessary for you to have a warrant issued for hfrn, and, if..so, when
and where was this warrant issued?
A. Yes, in the month of March, 1939, I had a warrant
issued against my husband in Greenville, North Carolina,
charging him with abandonment and non-support.
Q. Please state what was the result of the issuing of that
warrant?
A. After the warrant was issued, Mr. White and I appeared before the Judge of the Court at Greenville, and my husband then promised the Court that he would support me and
the children.
Q. Was any sentence imposed on him at that time?
A. No, there was not, on account of the promises he made
to me and to the Court.
page 7 ~ Q. Please state whether or not Mr. White .complied with his promise and did support you and die
children?
A. No, he did not.
Q. What did you then do?
A. On the 1 Ith day of July, 1939, he was again summoned to appear before the Court on said charge of abandonment and non-support.
Q. What, if anything, was done by the Court at that
time?
·
A. The Court entered an order requiring him to pay to
me the sum of $5.oq per Week beginning July I 7, I 93 Q.
Q. Please state whether or not your husband complied
with this order of the Court?
A. He did not make any payments until Auust I 8, 1939,
when he paid to me the sum of $5.00; on September 1, he paid
another $5.00; and on September 6, he paid the further sum
of $5.00, and this was all the money he has ever paid to me,
or to me for the benefit of my children, except the sum of $5.00
paid in the month of July, I 940.
Q. Please state whether o_r not after the Court had entered this order requiring him to pay the above sums of money
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and on account of his failure to make these payments, he was
summoned before the Court for his failure to comply with the
Court order?
A. He was brought to the Court on a number of different occasions. He would make fair promises to carry out the
order of the Court, but he never did so, and finally in the
~onth of November, 1939, ·he left Greenville, North Carolina,
and went to Norfolk, Virginia, where a sister of his .resided.
From there I understand he went .to Newport News. Virginia,
where he obtained a position or job in the shipyards.
Q. Mrs. White, you have testified to the fact that the
Court·only required or directed your husband to pay to you the
small sum of $5.00 per week. Will you please state why ,the
Court directed such a small sum to be paid to you for the support of yourself and children?
A.. . At that time, he had just started in a small business
of his own, which was repairing bicycles, and a locksmith, and
he was only earning or making a very small sum of
page· 8 r money at that time. The Court- stated, however,
that as soon as he was making more money, it would
require him to pay to me a very much larger sum of money.
Q. You have stated that your husband deserted and abandoned you, and you have stated the way he has treated you and
the fact that he has failed to provide for you and your children. Will you please state when was the .last time you -tng\
your husband resided together as husband and wife?
·: ,. ·
A. It was about June 28, 1939, and on account of his
treatment of ·me, I went to his mother's home and stayed for a
short time. Mr. White was aftarwards seen with another
woman, and I have not since that time resided ~~th him.
Q. Mrs. White, please state whether or riot any children
were born to you and Mr. White, and, if so,· please state their
names and the dates of their respective births?
A. There were two .children born-one boy, John HumWhite, Jr., on July 27, 1924,_ and one girl, Ann Price White,
June 8, 1937
Q. Please state where you now reside?
A. In the Town of Bedford, 5 1 6 Lee Street.
Q. How long have you been living in the Town. of
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Bedford, Virginia?
A. I came to :e,edford about the 1st of September, 193 9.
Q. Please state where your children are?
A. They are living with me.
Q. Please state what means of support, if any, you have
for yourself and children?
A. I am working as Supervisor of the WPA Sewing
Room at Bedford, and am making $51.60 per month.
Q. Please state whether or not the salary you are earning
is sufficient to take care of you and your children?
A. No, it is not.
Q. What means of support do you have to take care of
your children?
A. My brother helps me financially.
page 9 ~ Q. For what period of time have you been receiving help from your brother?
A. Practically ever since I w·as married in 1922.
Q. Is the said John Humber White a proper and suitable person to have the .custody and control of your children?
A. No, he is not.
Q. Please state what the occupation of your husband is?
A. He is a skilled mechanic.
Q. Is he capable of earning a good salary?
A. Yes, sir, he is. He is considered an expert on machinery.
Q. Do you know where he now resides?
A. My information is that he resides at 308 West 34th
Street, Norfolk, Virginia.
Q. Do you know whether or not he is employed?
A. My information is that he is employed as a skilled
mechanic.
Q. Since you instituted this suit for a divorce, have you
made any effort through his brother, William White, to ascertain where your husband is employed and what salary or
wages he is earning?
A. Yes, I have. I wrote to his brother, William White,
to get this information.
Q. Please state whether or not you have received a reply
to the letter you wrote to Mr. William White?
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A. I today received a letter from Mr. William White,
which I now file as an exhibit with my depositions, and it
appears from this letter that William White does not now know
where my husband is or what he is doing, but this letter does
show the attitude of William White towards me and towards
my husband, and for that reason, I wish to file it as a part
of my depositions.
Q. Mrs. White, you have stated some of the acts of cruelty that you received at the hands of your husband. Will you
please state more specifically what are the acts of cruelty he has
been guilty of?
A. Mr. White has on a number of occasions very c~uelly abused me, and he has on a great many occasions cursed me.
Q. Over what period of time did such .conduct on
page IO r the part of Mr. White exist?
A. For at least a period of several years before I
was forced to leave him.
Q. You have mentioned the fact that he sent you $5.00
in the month of July, 1940. Will you please state what Mr.
White has done other than sending you that $5.00 for the support of you and your children since the Court required him to
pay to you certain sums of money?
A. He has done nothing except to pay the $ 15.00 I have
already mentioned before.
Q. Do you authorize the stenographer to sign your name
to this deposition?
A. Yes, sir.
SARAH REBECCA ANDREWS WHITE.
And further this deponent saith not.''
Exhibit filed with deposition of Sarah Rebecca Andrews
White:
"Hobgood, N. C.
Sunday, Dec1. 8, 1940
Dear Sarah:
Your letter came and was glad to hear from you. Was
beginning to think I'd not hear from you any more. We are
all about as usual. Mona bas been sick ali year. We have doctored and doctored but she's not much better. Has terrible cold
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inside-something like hay efevr or asthma.- She wakes up all
during night every night and cries & cries. We don't know
what it means to get a good nights sleep. Do hope she'll eventually get over it.
Wish I could see you all. Can't you come down during
Christmas?
Sarah, I know you know how I feel about you and Humber. I do think he has treated you shamefully and should be
made to help support you and the children. You know also
how Mother has always taken up for H- in all his doingsShe has been gone for about ten days down to Robersonville.
She came home late this evening but I haven't seen her yet.
You know I'd like to give you the information you
page r 1 ~ asked for but I don't know how. Frankly, I don't
know the name· of the Co. H- is working for.
He used 'to work in ship yard but for several months he's had
another job. He told me but I forget. I don't know if he
works there now or not. You know I've been so disgusted with
his way of life that I've not been able to treat him like a brother. And since Eva Kitchin married Julian again and H- stays
with them, I haven't felt like the situation was much betteryou said you had his rooming address, I should think you could
have his place of work located. I think he told ine he worked
for a company making elevators and near City Hall Ave, but
am not sure. That is as near as I can come to telling you where
he works. And I dare not ask any body else (Mother) for
you know why. I hope you can get some help from him.
Wi$h it were possible for you all to live happily together.
Papa left us just six years ago now-the time does flyand oh, how I do miss him yet!
Guess I must stop now. Seems like I can hardly write tonight. I am so blue or something- Please excuse the paper &
scribbling.
With a heart full o.f love to you and each of the children,
Devotedly
William.''
Deposition of J. M. ANDREWS:
''Questions by Mr. Lowry:
·
Q. ' Mr. Andrews, what relation, if any, .are you to Mrs.
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White, who has just testified in this case?
A. I am her brother.
Q. Where do you live?
A. I live at 820 Ashland Avenue, Bedford, Virginia.
Q. What business are you engaged in?
A. I have supervision of the laundry at the Elks National Home.
Q. How long have you lived in the Town of Bedford?
A. Over three years.
Q. Mrs. White has just testified that on account of the
fact that her husband has deserted her and abandoned her, she
had to leave North Carolina and come to the Town
page 1 2 ~ of Bedford, where she has resided for more than a
year. When Mrs. White came to Bed ford, where
did she go to live?
A. She came to my house.
Q. Please state what, if anything, you have done or had
to do to support her and the children?
A. She came there and stayed for some time, and I have
given her money, given her coal and helped her in different
little ways that I could.
Q. Over what period of time have you been helping your
sister financially?
A. Since she has been here in Bedford. I have helped
her ever since she was married. We used to help her at the time
the baby was first born.
Q. Are Mr. and Mrs. White now living together as husband and wife?
A. No, sir.
Q. Do you know how long they have been separated?
A. Since the summer of I 939.
Q. Do you know how Mr. White treated his wife before
they finally separated?
A. He was mighty cruel and indifferent. While he was
in Roanqke, he a.cted like a single man and spent all of his money on himself. I was living in Roanoke at that time. He was
staying at my house in Roanoke.
Q. So far as you know, is Mr. White doing anything now
to support his wife and children?

Sarah Rebecca Andrews White vs. John Humber White

53

H. P. Andrews
A. He is not.
Q. Is Mr. White a fit, suitable and proper person to have
the custody and control of the children?
A. No, sir, he is not.
Q. · What is Mr. White's occupation?
A. He is a skilled mechanic.
page I 3 ~ Q. Is he a strong and healthy man?
A. Yes, sir.
Q. Is he capable of earning a good salary or wages?
A. Yes, sir.
Q. Do you know what the prevailing wages at the present time are for a skilled mechanic?
A. They range from $35.00 to $45.00 a week.
Q. Do you happen to know whether there is a demand
for skilled mechanics at the present time?
A. Yes, sir, there is.
Q. Do you authorize the stenographer to sign your name
to this deposition?
A. Yes, sir.

J. M. ANDREWS,
And further this deponent saith not.''
Deposition of H.P. ANDREWS:
"Questions by Mr. Lowry:
Q. Mr. Andrews, you have just heard the testimony of
your brother in this case. Will you please state whether or not
the facts as related by him are substantially the same as they
are known to you?
A. They are.
Q. Please state where you live?
A. I live at I 202 Patterson Avenue, Roanoke, Virginia.
Q. What is your occupation?
A. I am a mechanic at the Norfolk & Western Railway.
Q. Will you please state whether or not since Mrs. White
has-been married to Mr. John Humber White you have had to
furnish anything in the way of support for herself and children?
A. I have.
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Q. Over what period of time have you done this?
A. I have contributed to the support of the children
practically all of their lives by clothing the boy and sending my
sister money, and during the past four or five years, I have sent
her a check each m_onth of the year.
page 14 r Q. Do you know of any support that Mr. White
is furnishing to his wife and .children?
A. I do not.
Q. Is Mr. White a fit, suitable and proper person to have
the custody and control of the two children?
A. I do not consider him so.
Q. Please state what is the physical condition of Mr.
John Humber White?
A. So far as I know, he is in perfect health and is fully
capable of working and earning a good wage.
Q. Do you authorize the stenographer to sign your name
to this deposition?
A. Yes, sir.

H. P. ANDREWS.
And further this deponent saith not."
page 15

r At another day,

to-:wit:

Circuit Court of the County of Bedford. on Saturday, the 14th day of December, in the year of our Lord nineteen hundred and forty.
This cause, which appears to have been regularly matured and set for hearing at rules, came on this day to be heard
on the bill of the complainant~ the depositions of witnesses
taken in pursuance of a notice duly served on the defendant,
and was argued by Counsel.
On consideration whereof, and it appearing to the Court
that the said parties were lawfully married on 28th day of
February, 1922, at Ahoskie, in the State of North Carolina,
and that the said defendant, on or about the 28th day of June,
193 9 wilfully deserted and abandoned the said complainant
and has failed to provide a support and maintenance for the
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said complainant and the two infant children of the said parties, and the Court being of the opinion, from the allegations
contaiped in the bill of the said complainant and the evidence
taken in support thereof, that the said complainant is entitled
to the relief prayed for in her said bill of complaint; doth;
therefore, adjudge, order and decree that the said plaintiff and
the said defendant be. and they are hereby divor.ced from each
other from bed and board.
And it further appearing to the Court that there has been
born to the said parties two children-John Humber White,
Jr., and Ann Price White-both of whom are now infants
under the age of twenty-one years, and both of whom reside
with their mother, the said Sarah Rebecca Andrews White, in
the Town of Bedford, Virginia.
And it further appearing to the Court that the said John
Humber White is not a fit, suitable and proper person to have
the custody and control of the said infant children, the Court
doth, therefore, adjudge, order and decree that the custody and
control of the said two infant children be, and the same are
hereby, awarded to the said Sarah Rebecca Andrews White.
And the Court doth further adjudge, order and decree that
the said John Humber White do pay unto the said Sarah Rebecca Andrews White the sum of $70.00 per month for the
support and maintenance of the said Sarah Rebecca
page 1 6 r Andrews 'White and of her said two children, John
Humber White, Jt .. and Ann Price White, payable
in semi-monthly installments of $3 5.00 each, the payments of
said installments to commence on the 23rd day of December,
1940, the second installment to be paid on the I st day of January, 1941, and the remaining installments to be paid every
two weeks thereafter on the I st and 15th days of each month,
and to continue thereafter until a further order cf this Court,
but the Court hereby expressly reserves the power at any time
in the future to modify or change the said semi-monthly installments and the terms of its payments.
And the Court doth further adjudge, order and decree that
the said defendant do pay unto the said complainant her costs by
her in this behalf expended, including the sum of $50.00 for
Counsel fees for instituting and conducting this suit, and it is
ordered that this case be continued on. the docket of this Court
until a further order of the Court.
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Service on copy of above degree.

"Not finding John Humber White nor any member of his
family above the age of 16 years at his usual place· of abode I
executed the within process in the City of Norfolk, Va., this
the 20th day of Dec. 1940, by leaving a COPY hereof posted
at the FRONT DOOR of his said place of abode.
LEE F. LAWLER,
Sergt. City of Norfolk, Va.
By WM. CAMINE,
Deputy.''
At another day, to-wit:
Circuit Court of the County of Bedford, on Tuesday, the
28th day of January, in the year of our Lord nineteen hundred
and forty-one.
It having been suggested to the Court that the said John
Humber White has not complied with the terms of the decree
entered in this cause on the 14th day of December, 1940, whereby he was directed to pay to the said Sarah Rebecca Andrews
White the sum of $70.00 monthly for the support and maintenance of the said Sarah Rebecca Andrews White and her two
children, John Humber White, Jr., and Ann Price White, payable in semi-monthly installments of $35.00 each, the payment of said installments to .commence on the 23rd day of
·
December, 1940, the second installment to be paid
page 17 ~ on the 1st day of January, 1941, and the remaining installments to be paid every two weeks thereafter on the 1st and 15th days of each month, and to continue
thereafter until a further order of this Court, except by paying
the sum of $30.00 on January 14, 1941.
And it having been further suggested to the Court that the
said defendant has not paid the costs of this suit, including
Counsel fee in the sum of $50.00, as directed by said decree:
The Court doth, therefore, adjudge, order and decree that
the said John Humber White be summoned to appear at the
Bar of this Court on the I st day of March, 1941, to show cause,
if any he can, why be should not be fined and attached for his
.contempt of Court in not complying with the said order _of the
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said Court entered ·herein on said 14th day of December, 1940.
And the Clerk of this Court is directed forthwith to send
a certified copy of this Rule to the Sergeant of the City of Norfolk, to be by him executed on said John Humber White, where
the said John Humber White now resides.
Agreement of Counsels for Plaintiff and Defendant as to service
of the rule and filing of the petition of the Defendant.
''Since some of the papers in this cause have been lost or
misplaced, it is agreed by and between the complainant and respondent hereto, by their respective Counsel, that rhe Rule to
show cause, issued against the said John Humber White on January 28, 1941, was served on the said John Humber White on
January 30, 1941, and that the petition of the said John Humber White to set aside the decree entered in this cause on December 14, 1940, was filed in this cause on February 20, 1941.
Given under our hands this the 24th day of March, 1942.
LOWRY and RADFARD,
.Counsel for ~omplainant.
ROBERT F. McMURRAN,
Counsel for Respondent."
Petition of Defendant filed February 20, 1941, pursuant
to the aforegoing agreement.
"To the Honorable A. H. Hopkins, Judge of the said Court:
page 18 r Your petitioner, John Humber White, respectfully
shows unto the Court the following facts:
FIRST: That on the 14th day of December, T 940, your
Honor entered a decree granting a divorce to the complainant
in the above styled case whereby the custody of the infant children were awarded to the said complainant and the defendant
was ordered to pay the sum of Seventy Dollars ($70.00) per
month, fer the maintenance and support.
SECOND: That the said bill of complaint shows on its
face that this respondent was a resident of the City of Norfolk,
at the time of the institution of said suit, and the parties last
lived together as man and wife in North Carolina.
THIRD: That under Section 5 1 o 5 of the Code of Virginia the said court would not have jurisdiction of the said
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proceeding, and therefore any de.cree that was entered, especially the decree of December 14, 1940, is null and void.
WHEREFORE, This respondent respectfully prays that
the said decree of December 14, 1940, be annulled, and the
same declared void; that this cause be reinstated upon the docket, and the same ordered remanded to rules and process duly
served upon Sarah Rebecca Andrews White, and that she be
required to answer the same, though not under oath. the oath
being hereby waived; that he may be granted such other, further and general relief as the nature of his case may require or
to equity may seem meet.
And he will ever pray etc.
By ROBT. F. McMURRAN, P. d."
And now, at this d~y. to-wit:
Circuit Court of the County of Bedford, on the day and
year first herein mentioned, to-wit: on Thursday 29th day
of January, in the year of our Lord, nineteen hundred and
forty-two.
This cause came on this day to be heard on the petition of
the defendant, John Humber White, and was argued by counsel.
ON CONSIDERATION WHEREOF, and it appearing to
the Court that the plaintiff and defendant were lawfuliy married on the 28th day of February, 1922, at Ahoskie, in the
State of North Carolina, and that they last lived together as
man and wife in the State of North Carolina, and after the separation the defendant, John Humber White, went to Norfolk,
Virginia to live, and the plaintiff, Sarah Rebecca \Vhite, came
to Bedford County, Virginia, where she has since
page

I

9

r lived,

and it appearing that the parties never lived

or cohabited together in Bedford County after their
separation in North Carolina, and the Court being of the
opinion. that this Court is without jurisdiction to grant a divorce a mensa et thoro, or to determine any of the issues involved in said suit, the Ccurt doth ADJUDGE, ORDER and
DECREE that the decree heretofore entered in this cause on
December 14, 1940, is null and void, and the Court doth
ORDER that the same be stricken from the docket.
It is further ordered that the written opinion of the Court.
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dated January 29, 1942, be Il}ade a part of the record in this
case.
And the plaintiff, Sarah Rebecca Andrews White, having
indicated her desire to present to the Supreme Court of Appeals
of Virginia a petition for appeal from this decree it is ORDERED that the operation of this decree be suspended for a period
of ninety days from the date hereof, in order that the said
petition may be presented, provided that the said plaintiff, or
someone for her, shall, within ten days from this date, execute
a suspending or supersedeas bond in the penalty of $ 100.00,
with surety approved by the Clerk of this Court, conditioned as
the law directs.
The opinion referred to in the foregoing decree ..
"On the 14th day of De.cember, 1940 a decree was entered in this Court, granting a divorce to the parties to this suit
from bed and board. The decree provided further:
''And the Court doth further adjudge, order and decree
that the said John Humber White to pay unto the said Sarah
Rebecca Andrews White the sum of $70.00 per month for the
support and maintenance of the said Sarah Rebecca Andrews
White and of her said two children, John Humber White, Jr.,
and Ann Price White, payable in semi-monthly installments of
$35.00 each, the payment of said installments to commence
on the 23rd day of December, 1940, the second installment to
be paid on the 1st day of January, 1941, and the remaining installments to be paid every two weeks thereafter on the I st
and 15th days of each month, and to continue thereafter untii
a further order of this Court, but the Court hereby expressly
reserves the power at any time in the future to modify or change
the said semi-monthly installments and the terms of its payments.
''And the Court doth further adjudge, order and decree
that the said defendant do pay unto the said compage 20 ~ plainant her costs by her in this behalf expended,
including the sum of $50.00 for Counsel fees for
instituting and conducting this suit, and it is ordered that this
case be .continued on the docket of this Court until a further
order of the Court.''
After the adjournment of Court and the decree errtered
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December 14, 1940 in the divorce proceedings had become
final, the defendant, John Humber White, filed his petition
with the Court, and asked for the following decree:
"This cause came en this day to be heard upon the petition
of John Humber White, this day filed by leave of Court, and
upon consideration whereof, it is ordered that this cause be reinstated upon the docket, and the cause be remanded to rules
and the clerk shall issue pro.cess according to law against Sarah
Rebecca Andrews White, to show cause, if any, why the decree
entered therein en December 14, I 940, should not be vacated
and rendered null and void."
The petitioner relied upon Section 5 105 of the Code of
Virginia, which provides in part, that the Circuit and Corporation Courts on the Chancery side thereof, and every Court of
this State exercising chancery jurisdiction shall have jurisdiction of the suits for divorce. No suit for divorce shall be maintainable unless one of the parties is domiciled in, is and has
been an actual bona fide resident of this State for c1t least one
year preceding the commencement of the suit.
The suit shall be brought in the County or Corporation
in which the parties last cohabited, or (at the option of the
plaintiff) in thr County or Corporation in which the defendant resides if a ttsident of this State, and, if not a resident,
in the County or Corporation in which the plaintiff resides.
·By agreement of counsel argument on the allegations set
forth in petition was heard on the 24 day of March, 1941, and
upon hearing of petition the following pertinent
page 21 ~ facts were admitted by counsel for plaintiff:
"That Mr. and Mrs. White last lived together as man and
wife in the State of North Carclina, and after the separation,
the defendant, John Humber White, came to Norfolk, Virginia,
to live, and the complainant, Sarah Rebecca White, went to
Bedford County, Virginia, where she has since lived. It appears further, that the parties never lived or cohabited together
in Bedford County after their separation in North Carolina."
Counsel for Mrs. White contended in their oral argument
that, while the plea in abatement would have been sound if
seasonably made, but since the plea in abatement was not filed
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until "after the rules next succeeding the rules at which the dee,laration or bill is filed'', a plea to the jurisdiction could not be
considered by the court, and in support of this contention invoked the following statute:
Section 61 o 5 of the Code provides:
"Where the declaration or bill shows on its face proper
matter for the jurisdiction of the Court, no exception for or of
such jurisdiction shall be allowed unless it be taken by plea in
abatement. No such plea or any other plea in abatement. No
such plea or any other plea in abatement shall be received after
the defendant has demurred, pleaded in bar or answered to the
declaration or bill, nor after the rules next succeeding the rules
at which the declaration or bill is filed.''
Counsel for Mrs. White also relied upon the case of Towson v. Towson, 1926 Va., page 640. I shall not discuss this
case further than to say that,· in my opinion, a careful analysis
of the facts. and the decision of the Court sheds no light on the
questions involved in the instant case.
''In the case of Mary L. Richardson v. A. C. Richardson,
decided June 24, 1922, by the Court of Law and Equity, City
of Richmond, and reported in Volume VIII, Virginia Law Register, New Series, page 25 7, Judge Crump states the law to be
as follows:
"Where the defendant in a divorce r.uit is a resident of the
State, the jurisdiction of a local Court over him must arise
from one of two. facts: residence within the Court's jurisdiction
or that the parties last cohabited together within such jurisdiction.''
"The present law as tc the issuance and service of
page 22 ~ process, in Chapter 25 3 of the Code of 1919, is
different in some respects from the former ,statutory
law on the subject, but taken in connection with the venue statute in Chapter 252, the result would still see~ to be that in
the case of a transitory action at law, if the action is brought in
a local court which has no territorial jurisdiction, the Court
acquires jurisdiction over the defendant if the proce~s is served
in the city or county in which the action is bmught, and the
defendant is compelled then to. plead in abatement to the jur-
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isdiction; but if the process is served out of the city or county
in which the action is brought, then the process and service is
void and the defendant need not appear and plead at all, except in the instances mentioned in section 6056 of the Code."
·'Power to grant divorces originally resided in the legislature, and neither courts of law nor equity have any inherent
power to dissolve marriage, the power being purely statutory.
Section 63 of the Virginia Constitution makes it mandatory
upon the legislature to grant such power, which is given by
5 I 05 of the Code of 1919."
"As the jurisdiction of divorce suits is a special statutory
and limited one, it would seem that such jurisdiction must be
exercised in conformity to the statute bestowing it. In such
cases the question cf venue becomes jurisdictional: with th~
result that not only is no plea in abatement necessary to raise
the· question of venue, but the bill is demurrable unless it shows
on its face that the suit is instituted in its proper statutory venue. It follows that the_ objection cannot be waived, and the
Court will mero motu dismiss the bill when defective in this
respect.''

In the case of Blankenship v. Blankenship, 125 Virginia,
page 5 9 5, it was held that the Circuit and Corporation Courts
on the Chancery side alone had jurisdiction on annuling or
affirming marriages or for granting divorces.
In the case of Chandler v. Chandler, 132 Va. page 41 8, it
is stated:
"The jurisdiction of the courts of Virginia to grant .divorces being a special statutory and limited jurisdiction, the
facts that the plaintiff has been domiciled in Virginia for at
least one year next preceding the commencement of the suit
for divorce: that plaintiff was domiciled in Virginia at the
time of bringing the suit; that defendant was not a resident of
Virginia; that plaintiff was a resident of the .city or county in
which the suit was instituted, are jurisdictional under the provisions contained in 5 105, and this section does not concern the
venue only but is also jurisdictional.''

•

In the case of McCotter v. Carle, 149 Va., 584, it is
stated:

"In Virginia, as in most of the States, it is an accepted
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doctrine, that, following 'the English theory of this branch of
our jurisprudence, power to grant divorces originally resided in
the legislature, that neither the law courts nor the equity courts
have any inherent power to dissolve marriage, and that the
authority in any court to decree a divorce is purely
page 23 r statutory. Consequently in section 63 of the Virginia Constitution the legislature was directed to
confer power upon the Courts to grant divorces. Chapter 205
of the Code of 191 9, as also similar legislation in previous
Codes, has its place in our statutory law in obedience to the
mandate of the Constitution. The statute (section 5105). pro. vi des that every court '' exer:cising chancery jurisdiction'' shall
have jurisdiction of divorce suits. Tlie many limitations, both
in respect to jurisdiction an~ procedure, placed upon divorce
suits by the statute, differentiate the divorce case from ordinary
suits in equity and render it a chancery case sui generis.
"That the divorce jurisdiction is derived solely from the
statute is held in Blankenship v. Blankenship, 125 Va. 575, 100
S. E. 538; Chandlerv. Chandler, 132 Va. 418, 112 S. E. 856;
Richardson v. Richardson, 8 Va. Law Reg. (N. S.) 257.
·'In the Blankenship Case the court refers to the principles
governing the exercise of a new jurisdicticn s:reated by statute,
enunc;:iated in such cases as Coleman v. Va. Stave Co., H2 Va.
61, 70 S. E. 545, and Brenham v. Smith, 120 Va. 30, S. E.
6 5 7, and applies them to divorce suits. . fylr. Lile says, Equity
.Pl. & ·Pr. (192i ed.) sec. 18: "Such jurisdiction is generally
·termed a limited statutory jurisdiction. Here the bill must affirmatively allege, and the plaintiff must p~ove the jurisdictional facts; and the jurisdiction may be legally exercised only in
substantial compliance with the statute-otherwise the case is
co ram non judice; and in spite cf the consent or waiver of the
· defendant, any decree therein entered, beyond dismissal of the
bill~ is void whenever and wherever questioned." McCotter v.
Carle, 149 Va. 584.
·
·
·
. Counsel for plaintiff contended that in the event the Court
decided .it did not have jurisdiction to grant a divorce in· the
proceedings, since courts of equity have the inherent power to
grant alimony, it should treat that portion of the bill with ref. erence to the divorce as surplusage and proceed· to determine the
_· questions of alimony, attorney's fees, .etc.
It is, !Jf course, true that the power of courts of equity to
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grant alimony did not originate' in any statute, but is ·a power
inherent in them.
In the· recent case of Bray v. Landergren, reported in 161
Va., 699, the Court there said:
"Alimony has its origin in the legal obligation of the husband, incident to the marriage state, to maintain his wife in a
manner suited to bis means and social position. * * *." Harris
v. Harris, 3 I Gratt. ( 72 Va.) 13.
"But the power of courts of equity to decree alipage 24 ~ mony did not originate in any statute. It is a
power inherent in them. Stewart v. Stewart, 27
W. Va. 167, I 72, 173, and cases cited; Carr v. Carr, 22 Gratt.
(63 Va.) 168, and notes. It had its origin in the legal obligation of the husband, incident to the marriage state, to maintain
his wife in a manner suited to his means and social position.
Harris v. Harris, 31 Gratt, (72 Va.) 17.'' Reynolds v. Reynolds, 68 W. Va. 15, 69 S. E. 381, 385, Ann. Cas. 1912A.
889.''
I do not feel that it would serve any good purpose to discuss at length the question of what can and .cannot be treated as
surplusage. However it seems that since the question of jurisdiction of the court in divorce proceedings is controlled by statute, and is purely statutory, and if the Court has no jurisdiction to grant the divorce, that it is also without jurisdiction
to grant alimony, attorney's fees, etc., which is merely inci·
dental to the divor.ce suit.
"The court in the instant case denied the divorce and right1y refrained from considering or passing upon any independent
cause of action between the parties.
"Section 5 1 I I of the Code· confers this power on the divorce court "upon decreeing the dissolution of a marriage, and
also upon decreeing a divorce, whether from the bond of matrimony or from bed and board, the court may make such further
decree as it shall deem expedient concerning the estate or maintenance of the parties, or either of the, &c, &c."
HThis language bestowing the power to consider the
estates of the parties in a divorce suit is unmistakable in its effect and purpose. And it follows as a necessary corollary from
what has already been held in this opinion that the authority

Sarah Rebecca Andrews White vs. John Humber White

65

to deal with the property rights of the husband and wife or
either of them is limited to the decreeing of a divorce, and is denied to the court when the application for the divorce is altogether refused. However broad an interpretation may be placed upon the "estate of the ·parties" it is clear that, when a divorce is not decreed, the power of the court to .consider in any
respect the estates or property rights of the parties, whether between themselves or otherwise, is nonexistent.
"It is generally held that, under the enabling statute, th~
courts in the absence of the grant of express power have no
authority to decree upon the estate or property of the parties,
when the divorce is refused.
"In McCormick v. McCormick, 100 Kan. 585, 165 Pac.
285, the statute gave the .court a discretionary power to make
an equitable division of their property though the divorce was
denied. The court there held that such a division was a mere
incident of the refusal of a divorce, and in such event the court
could consider such a decision whether or not it was mentioned
in the pleadings. Under our statute, decreeing as to the property of the parties is a mere incident of the granting
page 25 ~ of a divorce, whether such decree is asked for in the
pleadings or not.
"The conclusion that the discretionary authority to decree as to the estates of the parties is confined to cases in which
a divorce is granted is ·a direct result of our statute."
McCotter v. Carle, 149 Va. 594, 595·
On May 6, 1941 the Court addressed the following letter
to counsel for both the plaintiff and the defendant, to which
letter the Court has not received any reply from the petitioners:
"May 6, r 941
"Honorable Robert F. McMurran, Portsmouth, Va.
Messrs. Lowry & Radford, Bedford, Va.
Dear Sirs:
Sarah Andrews White
vs.
John Humber White
After dictating the enclosed letter of April 1 8, and before
the same had been posted, I received a letter from Messrs. Lowry
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& Radford, citing authorities in opposition to the authorities
cited by Mr. McMurran, and filed with the court at Bedford.
I am of the opinion that if the· portion of the de.cree granting a divorce is void the portion fixing alimony is also void.
I am further of the opinion that the decree heretofore entered is void, though I do not feel certain of this position. If
the decree is valid, a decree entered at this time, except insofar
as it might relate to custody of the children and alimony would
be a nullity, and if the decree.heretofore entered is void it cannot now be validated. I feel very strongly that the parties
should not be left in this state cf uncertainty, and that the case
should either be appealed to the Supreme Court or another suit
instituted and conducted before the proper tribunal.
''Even though, as outlined above, a de.cree entered at this
time may be a nullity, a decree inv:alidating the entire proceedings would serve as notice to the litigants that their divorce. was
questionable and would place upon each party the duty either to
appeal the case or to institute a new suit. I will, therefore,
enter a decree at this term declaring the decre·e heretofore entered void:

Respectfully,

A. H. HOPKINS ..
"April 18, 1941
page 26

r Honorable Robert F. McMurran, Portsmouth, Va.
Messrs. Lowry & Radford, Bedford, Va.

Dear Sirs:
Sarah Andrews White
vs.

John Humber White
When the divorce suit of White vs. White was argued
in Bedford counsel for plaintiff admitted that the de.cree previously entered in the case should be declared, void insofar as
it undertook to grant a divorce. However, it was· argued by
counsel or the plaintiff that the allegations of the bill setting
forth grounds for a divorce could be treated as surplusage, and
that portion of the decree granting support and alimony should
not be dissolved.
A few days after the case was argued in Bedford, I requested
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Mr. Radford, of the law firm of Lowry & Radford, to prepare
a brief on the question of whether or not that portion of the
decree granting alimony should be disturbed.
"Mr. Radford has not filed his brief, however, I have
looked up many authorities and have considered the questions
raised by counsel, and I have reached the conclusion that the
entire decree heretofore entered in this case should be declared
void,
Respectfully,
A. H. HOPKINS"
As stated in my letter of May 6, 1941, I am of the opinion
that the Court is without jurisdiction to grant the divorce, or
to determine any of the issues in said suit, and that the decree
day of ·
, 1941 is null and
entered on the
void.
This opinion is made a part of the record in this case.
Bedford, Virginia
January 29, I 942

A. H. HOPKINS,
Judge of the Circuit Court of
Bedford County, Virginia"

Virginia:
In the Clerk's Office of the Circuit Court of the County
of Bedford.
I, V. W. Nichols, Clerk of the Cir.cuit Court of the County
of Bedford, Virginia, do hereby certify that the foregoing is a
true transcript o.f the record in the chancery cause pending in
said Court under the style of Sarah Rebecca Andrews White
against John Humber White, and I further certify that notice
required by Section 6339 of the Code of Virginia
page 2 7 ~ was given to the defendant and legal service accepted by him by counsel.

Given under my hand this the 24th day of March, 1942.
V. W. NICHOLS,
Clerk of the Circuit Court of the
County of Bedford, Virginia.
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