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VIRGIE LEE PINE OVERTON 

-v- MEMORANDUM BY JUSTICE JOHN Wo EGGLESTON 
February 16, 1949 

CHARLES SLAUGHTER 

FR01il THE CIRCUIT COURT OF' THE CITY OF PORTSMOUTH 
Kellam, Judge 

On January 181 1947, about six Po m., Virgie tea Pine. Over-

ton, a colored woJBan thirty-seven ye&Ps of age~ was walking across 

·1ttgh -st,raet from the south to· the north side at thtl --intoree&t!oo 

of Pembr9ke avenue, in the city of Portsmouth..- She was &tru.qk 

and severely injured by an auto.mobile driven westwardly along High 

street by Charles Slau.ghtarv The injured woman sued Slaughter 

and the trial below resulted in a verdict and judgment for the de-

tendant. The plaintiff seeks a writ ot error, claiming (l) ver-

diot and judament are plainly against the prep~nderance of the 

evidence, and (2) court erred in granting def-endant•s Instruction 

"B" (Rvll9)~ 

High street is 60 feet wide from curb to curb and is de-

signed to carry four lanes or traffico 

is marked by a white linev 

The center of the street 

Shortly before the accident it had been raining and the 

street was wet and slipperyo 

The plaintiff says tllat before leaving the "eurbslie -·rooked 

to her left {west) and saw that the street was clear. When she 

had gotten a short distance from the southern curb, variously esti 

mated by her and her witnesses at from 4 to 12 feet therefrom, a 

westbound car came across the center line of the street and struck 

her while she was in the eastbound t:raf'fie lane. She says the c 

was about 50 feet from he-r when she first saw it on her right. 

L 



Her testimony that the Slaughter car., at the time of the impact, 

was driving on tha wrong side or the street is corroborated by 

several witnesseso Witnesses for the plaintiff also testified 

that the Slaughter car was proceeding at from 40 to 45 miles per 

hour. 

The defendant, however, testified that he was always on 

I the right or northern aide of the street; that he was overtaking 

l-~ pasaine; another oar and that when he firs~ 8_!,11/" t~~J!::!.~~-!~t'f _ 

she had crossed the c-enter line and was im.m&diately 111 fron.t ot 

his carJ that he put on his brakes, out his car to the left, but 

that he was unable to avoid the collision; that the right front 

fender struck the plaintiff, the car skidded around in the street, 

and came to rest on or near the southern curb, headed eastwardly 

or in the opposite direction to which it had been proceediI>go 

·'""" Slaughter says that at the time he was traveling about 25)\.milea 

per hour. 

The undisputed evidence is that the plaintiff was knocked 

or dragged some 30 to 40 feet by the impact and was round l7ing 

against the southern curb, just to the rear or the cara 

ASSIGNMENT NUMBER ONE 

While undoubtedly the greater number ot witnesses. as well 

as the physical circumstances substantiate the plaintitt,.-s ~c·l·aima 

it seems to me that the jury were just11"ied in aeoept1ng the de.fen• 

dant's storJ. In other words, the liab1lit7 was a jury quest ion. 
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ASSIGNMENT NUMBER TWO 

Dei'endant Instruction "B" (R.~ J pet., P• i is attacked. 

It is said that this instruction requires a pedestrian to look at 

every moment, makes him an absolute guarantor of h1a own safety, 

does not require him. to exercise ordinary care tor his own safety. 

oreover, it told the jury that if they believed that the plain-­

tiff was guilty of contributory negligence she could not recov$r, 
f) • 

·:::::;~::a::r::~:u:: ::::::::_ neg:~:;;
0
:7;;::;:~,:;~,~,~~,wgl" 

contends that the defects now pointed out in the instruetion were 

not raised in the court below and hence the plaint~ff is barred 

by Rule 22. 

For plaintii't's objection see ~~~~b:rler. page,4, 
' 
~ 

I rather think that the last phrase or the 1&etnuttlmn 

I 

complied with Rule 22. If so, the writ should be granted because 

in my opinion the instruction 1s defective. 

.. J 
I 
I 
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IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 3537 

VIRG~E LEE PINE OVERTON, Plaintiff in Error,· 

CHARLES SLAUGHT~JR, Def~ndant in Error. 

PETITION FOR ·wRIT OF ERROR . 

'· 

' I .. ,, 
"•'tc '. 

. To the 11 onorable J1t.sli<:es of the Supreme Court o.f A.ppeat, 
n f V ir g~nia: 

Petitioner, Virgie Lee Pine Overton, respectfully repre~ 
sents that she is aggrieved by a final judgment of the Cir-· · 
cuit Court of the City of Portsmouth entered on the 22nd day 
of November, 1948, in favor of defendant pursuant' to the . · 
verdict of a jury in an action by notice of motion brought by · 
plaintiff for personal injury, transcript of the record being 
filed herewith to which reference is made. 

' THE ERRRORS ASSIGNED ARE: That the Circuit 
Court erred: 

1. In not setting aside the verdict• as contrary to fbe. law 
and the evidence and plainly wrong. · , 

2. In gTanting·instruction B granted fo_r d¢fendant (R., PP., ·. 
119, 120). 

. I 

THE FACTS, which have some conflicts of evidence, . 
stripped of useless details are : 
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Plaintiff, a colored woman thirty-seven years old, on Sat­
urday, January 18, 1947, had cleaned the church at thP corner 
of Pembroke Avenue and High Street in the City of Ports­
mo.ut~ and was walking across High Street northerly at the 
intersection where pedestrians should walk, when she was 
strtJ.ck by a westbound automobile being driven~ by defendant 
on High Street. High Street runs substantially East and 

West and Pembroke Avenue substantially North and 
2* South. Pembroke * Avenue comes from the South ·and 

stops at High Street, making this an intersection. (Mapp 
v. Holland, 138 Va. 5-19; R., p. 58.) · Photographs and draw­
ing are exhibited in the case. Plaintiff bad walked from the 
church across Pembroke Avenue before she turned North to 
cross High Street. Plaintiff testified that when she had 
progressed about ten or twelve feet out into Hig·h Street the 
·automobile came over to the left (South) side of High Street 
and struck plaintiff, injuring her very seriously (R.., pp. 22, 
23) : Plaintiff said she was crossing straig·ht right at the 
intersection (R., p. 24}. She said the accident happened be­
tween five and six on the affornoou when it waR not quite 
dark (R., p. 28). She said who11 she first saw the automobile 
it was 50.or 60 feet away running very fast and came on its 

-wrong side of the street (R., pp. 29, BO). The automobile 
. was nrst on its 1·ight side of Higl.t Street but curved over to 

the left side and struck her (R., p. 30). 
Lem Newell, testified for plaintiff that he was standing on 

the North side of High Street by the market and saw the 
accident which happened when it was not dark (R.1 pp. 35, 
:36). He said plaintiff was walking- from the South side North 
across High Street, when the automobile bound °"rest on High 

. Street at 40 or 45 miles per hour gfrurk plaintiff when she 
was about 8 or 9 feet from the Southern curb (R., p. 37) and 
knocked 30 or 40 feet so that· lier boclv landed next to the 

. Southern curb of Hig·h Stree't. Her body was knocked a l1ard 
blow and went throu~h the air (R., p. 39). The driver 
.stnelled like whiskey (R., p. 42). ':Phis witness saw the whole 
affair., arid was looking right at it (H., p. 54). No other cars 
were near the accident (R., p. 55), and there was no apparent 
reason why defendant drove on llis left side of the street and 

struck plaintiff (R., p. 56). 
· 3* * Jim Davis testified for plaintiff that he saw the acci-

dent, and the driver ·came over on the South side of High 
Street and struck plaintiff and knocked her about 30 feet (R.,. 
p. 62). This witness was standing; on the North side of .High 
Street opposite the middle of Pembroke Avenue which does 
not extend further North than High Street (R., p. 64). 
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· Albert Barnes testified for plaintiff that he was standing· · 
i~ the front door of the market on North side of High Street 
and the car was on the left side of the strePt. and struck plain­
tiff, that the car was trying to pass another (R., p. 72). . 

Leonard E. Cross, J"r. testified for defendant, saying he 
was. about 18 or 20 feet from the acc.ident, driving a car West 
on High Street (R., p. 83). He testified that High Street 
( which is very wide) besides having parking space on each 
side next to the curb, has four lanes for moving traffic, · two 
in each direction (R., p. 88). A white line is down the center 
of High Street (R., p. 84). He said plaintiff bad erossed to 
the North side of this middle white line and was struck by 
defendant's car which car was passing to the left of witness's 
car (R., p. 85), and she was struck in the intersection of the 
two streets (R., p. 86). Defendant's car knocked plaintiff 
over to the South side of High Street (R .. , p. 87). Defend­
ant's car was going around thirty miles per hour (R., p. 87). 
He did not think defendant drove on the left side of the mid:.. 
dle white line before striking plaintiff (R., p. 90). This wit­
ness could not see the center white line (R., p. 98). The acci­
dent happened about dusk, he said (H., p. '98). 

Charles Slaughter, Jr. the defendant, testified that he was. 
driving· ·west about 6 :00 P. M., at about 25 miles per hour, i:ri. 
the outside w· estbound lane which is next to the white centel' 

line of High Street (R., p. 100). 
4 * *He then described the acrident thus (R., p. 101), 

"It had been raining that clay. It was more or less 
misty. It was not exactly foggy, hut a lJad night to sec. Lights 
were ·on at Parker's 1\forket, and further up the street, I don't 
know exactly how far. Yon can't judge distance very good 
a't night. There were cars coming and were glaring, and I 
didn't see the woman. ,Just at the time I saw her I hit her, 
and I cut the wheels the best I eould to keep from hitting 
her, and went on and slapped on the brakes and cut the steer~ 
ing wheel to the left, and the ea1· slid to the left-hand side of 

· High Street and beaded in the opposite direction Ea~t towards 
the ferry." 

He said his headlights were on, low beam (R., p. 102). He 
said his right front fender struck plaintiff (R., p. 103). D~­
fendant said he l1a<l speeded up to about 28 miles an hour 
to pass the Cross car (R., p. 110). The visibility was poor, a 
misty night (R.., p. 110) .. 

vV. J. Griggs testified for defendant that he knew :nothing 
of the accidei)t, hut that he lent the car to defendant. about 
two-thirty and sa,v him in jail after the accident, and that 
defendant showed no signs of drinking· (R.~ pp. 113, 114). · 
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·ARGUMENT. 

1. On the evidence we submit that the verdict was plainly 
wrong, and should be set aside for that reason. 

All the· evidence showed tl1at defendant was driving across 
a _pedestrian c1:ossing at 28 or more miles an hour, and struck 
plaintiff without seeing her until jnst as he struck her while 
she was crossing where she had the right of way, ancl no con­
tributory negligence was proved. The burden was upon de­
fendant to prove contributory negligence. 

To drive at such speed at dusk on a misty Saturday night 
across a stre·et intersection in a great city by a market was 
rank neg·ligence, made more gross by driving- in the middle 
or left of the street when approaching car lights were g·laring 
towards defendant, and striking the plaintiff without seeing­
her until the instant of the blow, and at a rc1gular uedestrian 
crossing where the plaintiff had the rig-ht of way; and where 
she .had the right to suppose she would be given the right of 
way. 

No verdict except one for the plaintiff would be proper ; 
and we submit that this Court should adjudg·e defendant 
liable and remand the case to have amount of damages as­
sessed. 

, 6* *2. The Court erred in granting instruction B asked 
by defendant, which probably caused the verdict for de- . 

fencla.J)t, and which rea_ds (R., pp. 119, 12'0) : £-~ d!_.t-'t'·>~~ ~· 
V~ .. .t,J. ~..,vt-:; 1r-/-i>/t-~ 'j-,.1. .,,._.~Y"' '1 '#< c·Xt~ "te.. ~~ufl'i~~-.., "rt/, .,],. 

'' The Court instructs th/{ jury that the law requires a pe- {) '\ 
destrian, before starting· to cross a street., to look to the left. 
for traffic approaching- on that side, and upon reaching the-
center of the street, to look to the right for traffic approach-

' ing on that side,; and while the statute accords a pedestrian 
; the right of way at intersections, such pedestrian is guilty 

I of contributory neg·ligence which bars any recover·y for in­
juries suffered, if the pedestrian attempts to assert the right 

, of way in the face of approaching traffic dangerously near~. 
"If vou believe from the evidence inf" tlns case That -the 

hllnf · 'failed to observe the legal duties required of ]ler@. 1.~+~:--_· 
anv :i·c-.i · :1 • or that she attempted to continue to cross wl1en ; 
t ie efenclart'rs automobile was so close that she coulcl not 

, · ·ll safely do ·SO, then ~-·he ·~s guilty of contributory negligence 

( 
and cannot ~cQ.v:er~m th1. s act~~' --------- -- --~ · 
--~ -~--,-- ,".' ~~~, i,L._ ~ 

.I .·. ~ I) tA-;>e;...,.~ ""~-c-e- ·,t.··7 V' -· . ~;2-{_ 

l. . /J,~ -:-: ' - / ... • ~1. <[;,. • A ~t A:,-"/,;:,~~ ~..,..,c.-,_ .!--~4- ,) .... R-_:-~· .. w...,..---d' J. ,, v, . I - f t , 

f1,"'1{ ~ l.J.ft-~ /;~~ ~--4) e;,, f-·-- __ .. ,. .. (t:9 ... ~ ~ ~ 
,, {l ~-,i:..--,1 "'~ ~- ..:t-f4, ~ 
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This instruction would make the pedestrian look at every 
moment, make him an absolute guarantor of his own safety; 
not be satisfied for the pedestrian to use reasonable catbi; 
make him have no right of way, and put him at the complete· 
mercy of automobiles.· 

T.h1s instruction is in the teeth of the law as very clearly 
laid down bv this Court in the recent case of Bethea v. Vir­
ginia Electr·ic and Power Compan.1J, 183 Va. 873, 879. ·wherein 
an opinion by tT ustice Egg·]eRton t.he Court held: · · '.: 

· '' If the collision occurred at a 'regular pedestrian crossing 
included in the prolongation of the lateral boundary·linei; 

7° of the adjacent *sidewalk', as the plaintiff contendi:; it 
did, it was the duty of tlie bus driver to have yielded the­

right of way to him (Michie 's Code of 1942, sec. 2154(123\ 
(0); Motor Vehicle Code, 8ection 76, (C); Acts 1932; ch. 342., 
p. 613, at page 655), or to have changed his course, slowed 
down, or come to a complete st.op 'if necessary', in order that 
the plaintiff might 'safely Hnd expeditiously negotiate the ' 
crossing.' (Michie 's Code of 1942, sec. 2154 (126), ( C) ; 
Motor Vehicle Code, sec. 79, ( C) ; Acts 1932, ch. 342, P:· 613, 
at page 655.) Miller v . . Jrmes 174 Va. 336, 839, 340, 6 S. E. 1 

(2cl) 607, 609. 
''The jury had the right to infer from the plaintiff's evi.:. 

dence that the bus driver did not comply with· these provi~ 
sions. 

"Nor do we think it necrn~sarily appears from the plain­
tiff's testimony and that of his witness.~ Kelly, that the plain­
tiff was guilty of contributory negligence. 

"If they were crossing· the street at the proper place1 they 
had the right of way dnring· tlir. entire crossing~ that is, from 
one side of the street to the othe·r. As we said in Lucas v. 
Craft, 161 Va. 228, 235, 170 S. E. 836, 'At interRecti:ng streets 
w]iere there a re neither traffic lights nor· traffic otncers, tlte 
pedestrian ]ms a superior right--that is. the right to cross 
from one side of the strP.et to the other in preference or 
priority over vehicles-mid dl'ivers of vehicles must res.Peet 
this right and yield the right of way to the pedestrian. The 
pedestrian's right of way· extends from one side of the street 
to the other. It does not bcµ.fo at any particular point in tlrn ' 
intersection nor docs it end at nuy particular.point. It begins· 
on one side of tlie street and extends until the pedestrian has 
negotiated the crossing.' 

'' According to the e,iclence for the plaintiff, when he and 
his companion started arroKs the street the bus 'V"as some ' 

8* 'two bus lengths' to *the eARt of "Tide Street, or approxi-. 
mately seventy feet from the pedestrian crossing. whfoh 
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. they were using, and was approarhing, as the plaintiff said, 
at a 'moderate speed.' It was for the jury to say whether 
an ordinarily prudent person would have undertaken to have 
orossed in front of the vehicle under the circumstances stated. 

"Neither was it necessary for the plaintiff to have looked 
continuously at the approaehh)g bus as he crossed .. Sawyer 
v. BlankenshitJ, 160 Va. 651, 657, 1.69 S. E. 551, 553 ; F ir,qinia 
Ele.c., etc., Co. v. 8teinrn.an, 177 Va. 468, 474, 475, 14 S. E. 
(2d) 313, 315, and authori_ties there cited. If he was crossing 

. at a proper place, the plaintiff had the legal right to assume 
that the driver would give him t.he rig·ht of way,· a right 
which the drivers of motor vehicles too often overlook. 
Whether the plaintiff was t~xercising- a reasonable lookout for 
his safety as he crossed the street was a question for the 
jury.'' 
_ Also the last paragraph of said instruction B, would abso­

lµtely bar plaintiff if she failed in a duty in '' anJJ respect'' 
{a general blanket instruction), regardless of wii:'etfierfailurc 
Qn. her pa.rt were proximately related· to the accident or not. 

Furthermore this instruction is an absolute instruction, 
making absolute requirements, not calling merely for ·reason-

able care. 
9* ·The parties interei,.ted in this petition are distinctlv 
, named in tl1e caption hereof: Virgie Lee Pine Overton 
and Charles Slaughter. 

This petition is adopted as the opening brief, a copy hereof 
was mailed to opposing counsel on the 1 day of February,, 

· 1949; counsel for petitio1rnr desire to state orally the ·reasons 
for granting the writ; and this petition with a transcript of 
the record and the exhibits will be presented to. Justice .John 
W. Eggleston in the City of Norfolk. 

Petitioner prays that a writ of e1·ror may be awarded~ said 
judgment reviewed and reversed. said verdict set aside and 
a new frial granted or final jud~mcmt rendered for petitioner 
and a new trial as to amount of damap;es grantea; and such 
of~her relief granted as may he proper. 

VIRGIE L"WE PINE OVERTON, 
By ROBT F. l\frl\fFRRAN (by J. G. M.)~ 

Portsmouth, Virginia, 
.JAS. G. MAR.TIN, 

nOO W estcrn Union Building, Nor­
folk, Va., 

Counsel.· 
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The undersigned, an attorney duly qualified to practice in· 
the Supreme Court of Appeals of Virginia, certifies that in 
l1is opinion the decision and. judgment complained of in th:e 
foregoing petition ought to ·be reviewed. -

JAS. G. MARTIN, 
Western Union Building~ Norfolk, Va. 

Received Feb. 1, 1949. 

J. W. -E. 

Mar. 2, 1949. 1Vrit of error awarded by the court. Bond 
$300. 

M. B. W., 

RECORD 

VIRGINIA: 

Pleas before the Circuit Court of the City of Portsmouth, 
on the 22nd day of November, 1948. 

Virgie Lee Pii1e Overton, Plaintiff, 
v. 

Charles Slaughter and Manly 's Cleaners, Incorporated, De­
fendants. 

UPON A MOTION TO RECOVER MONEY. 

Be it remembered; that heretofore, to-wit: in -the Clerk's 
Office of the Circuit Court of the .City of Portsmouth, on the-
17th day of February, 1947, came the plaintiff, by counsel; 
and filed her notice of motion, which is in the word.s and 
figures following, to-wit: 

To: Charles Slaughter, 
1814 South Street, 
Portsmouth, .Virginia. 

Manly 's Cleaners, Inc., 
1210 Court Street, 
Portsmouth, Virginia. 
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· YOU ARE NOTIFIED that I shall move the Circuit Court 
of the City of Portsmouth, on lthe 3rd day of March, 

pag·e 2 ~ 1947,. at 10 :30 a. m. for a judgment and award of' 
execution against you in the sum of ten thousand 

dollars ($10,000.00) whicli said sum is due from you to me for 
this, to-wit: That heretofore, to-wit: on the 18th day of J anu­
ary, 1947, between the hours of :five and seven o'clock p. m. 
on said day, I was walking on, along and across High Street 

' at or near its. intersection with Pembroke Avenue, in the­
City of Port~i:p:outh, Virginia, and you were operating a cer-

. tain automobile on and along High Street at or near the saicl 
intersection in a careless, reckless and negligent manner and 
by reason of negligence yo'u ran into, struck and assaulted 
me and by reason of your negligence I was injured in and 
about my feet, legs, body, arms, head and other parts ·of my 
torso, and sustained a fracture of my leg and multiple other 
injuries and have undergone great pain and suffering and 
will .in the future undergo great pain and suffering by reason 
of the injuries, both permanent and otherwise, sustained hy 

. reason of your said negligence and have lost considerable­
, time from my usual vocation, with consequent loss of wages. 
· and have been otherwise prevented from performing my usual 
· duties and will in the future be prevented from per­
page 3 ~ forming the same, and have been caused to expen<l. 

. and in the future will be caused to expend large 
sums of money in and about attempting to be cured of my 
injuries aforesaid and by reason of your negligence and the­

, premises afor·esaid, I shall ask for a judgment in the sum of 
ten thousand dollars ($10"000.00). 

Respectfully1 

VIRGIE LEE PINE OVERTON, 
By ROBT. F. Mc:M:URRAN, Counsel. 

The returns of the Sergeant of the City of Portsmouth on 
the foregoing notice of motion, are in the words and figures 
following, to-wit: 

Executed th~s 15th day of Feb., 1947, iri the City of Ports­
mouth, Va., delivering copy of the within notice to Charlie 
Slaugl1ter, in person. 

R. E. GLOVER, City Serg't.1 

by J.M. JOYNER, Deputy Serg't. 
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· Executed in the City of Portsmouth, Va., this 15th day of . 
Feb. l947, by delivering a copy of the within notice of motion 

to W. N. Manly, ~n Perso~, who is the President of ; 
page 4 r the within-named defendant corporation Manly 'I? · 

Cleaners, Inc., in which City an office of the said 
corporation is located. 

R. E. GLOVER, City Serg't., 
by J. l\L JOYNER, Deputy Serg't., : 

And at another day, to-wit: At the Circuit Court of the 
City of Portsmouth, held on the 3rd day of March, 1947. 

At this day came the parties, by their Attorneys, and there­
upon, the defendant, Charles Slaughter, by counsel, tendered 
a plea of "General Issue", to which plea, the plaintiff re­
plied generally and issue is joined thereon. 

The plea of General Issue ref erred to in the foregoing .order 
is in the words and figures, following, to-wit: 

The_defendant, Charles Slaughter, now comes and says that 
he is not guilty of the charges alleged against ·him in the 
notice of motion in munuer and form as the plaintiff ]1ath 
eomplained. And of this, he puts himself upon the Country. 

A . .A.. B .... i\.NGEL, Counsel. 

CHARLES SLAUGHTER, 
By A. A. BANGEL, Counsel. 

pag·c 5 ~ And at another day, to-wit: At the Circuit Court 
of the City of Portsmouth, held on the 24th day of 

November, 1947. 

At tllis day came the defendant, Manly's Cleaners, Incor­
porated, by counsel, and tendered a plea of "General Issue'\ 
to which plea, the plaintiff rep~~d generally and issue i~·. 
joined thereon, and on motion of the said defendant, leave is. 
given it to file Special Pleas within Ten (10) days and on 
motion of the defendants, the plaintiff is required to file a 
statement of the particulars of her claim with~ Five (5) day:-3 
and on motioi1 of the plaintiff, the. defendants are reqniretL 
.to file a statement of their Grounds of Defense within te11 
(10) <lays and the defendant, Manly's Cleaners, Incorporated, 
tiled an affidavit denying operation and control. · 

The bill of particulars referred to in the foregoing order 
is· in the words and figures following, to-wit: 

l' 
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And the said plaintiff for bill of partieulars comes and says 
th.at in addition to the matters and things that may 

p·ag·e 6 ~ be shown under the declaration in this case that 
· defendant's car was being driven in a reckless and 

~areless ma~mer on and along High Street at or near the inter­
section of High Street with Pembroke A venue on the 18th day 
of January, 1947; that the said car wiLs being driven at au 
~xcessive rate of speed, negligently and improperly equipped 
with brakes and other mechanism of thu car was in improper 
condition; the driver of the car was not keeping a proper 
lookout and did not have the car under proper control; was 
driving· to- the left of the center of the street and committed 
other acts of neglig·ence as will appear from the evidence. 

Respect£ ully, 

VIRGIE LEE PINE OVERTON, 
By ROBT. F. McMURRAN, 

Counsel. 

page 7 ~ The Grounds of. Defense referred to in the fore­
going order a re in the- words and figures fallowing, 

to-wit: 

GROUNDS OF DEFENSE OF CHARLES SLAUGHTER. 

Charles Slaughter, one of the above named defendants~ for 
his grounds of defense, says : . 

1. That he was not guilty of any negligence, carelessness 
or recklessness, in the operation of the automobile on the 
18th day of January, 1947. 

2. That the plaintiff, Virgie Lee Pine Overton, was guilty of 
negligence, which proximately caused and contributed to the 
accident. · · 

3. That the accident was caused by the sole negligence of 
pluintiff, Virgie Lee Pine Overton. 

4. The accident was unavoidable. 
5. That the accident was caused by the plaintiff's negligence 

iu failing to keep a· proper lookout, in failing to l'emain in 
a place of safety, in failing to observ,~ the State Law and 
:City Ordinances, and by her other acts of negligence and or 
of contributory negligence as will be di:sclosed at and during 
the trial of the case. -

~ 6. That the plaintiff was not injured or damaged in the 
manner and to extent claimed. 
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7. And this defendant will rely upon all the defenses prov- · 
able under the general issue. · , . 

CHARLES SL.~UGTER, 
By .A. A. BANG EL, counsel~ 

.A. A.· BANG EL, counsel. 

page 8 ~ GROUNDS OF DEFENSE. 

For their grounds of defense, the defendants jointly and 
severally allege as follows: 

1. They deny that they, or either of them, were guilty of 
negligence in the manner charged in plaintiff's notice of 
motion, bill of particulars, or in any manner whatsoever. . 

2. The defendant, Mauly's Cleaners, Incorporated, further 
denies that the automobile involved was at the time of the 
accident being operated, manag·ed or controlled by it or by 
its agents, employee or servant. 

3. The defendants will rely upon each and every other mat­
ter provable under their plea of general issue. 

4. The defendants alleg·e that the accident of which the plain­
tiff complains was due in whole or in part to 'the plaintiff's 
negligence; in that, 

(2) The plaintiff attempted to cross High Street between 
intersections, and while traffic was moving on said street. · 

(b) The plaintiff attempted to cross said street without look­
ing· for approaching vehicles. 

(c) The plaintiff walked into moving traffic from 
1mge 9 ~ between parked automobiles which ob.structed the · 

view of approaching drivers. · 
( d) The plaintiff failed to use ordinary care for her own 

~afety in attempting to cross High Street.· 

H. M. ·woODWARD, 
MAJOR M. HILLARD, 

Counsel for Defendants. 

The affidavit referred to in the foregoing order is in the 
words and figures following, to-wit: 

AFFID.A VIT. 

The undersigned, \V. N. Manly, being first duly sworn, 
makes oath and says that he is President of and agent for 
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Manly's Cleaners, Incorporated, a corporation, and one of 
the defendants _in a certain motion for judgment filed against 
said corporation and one Charles Slaughter, in the Circuit 
Court of the City of Portsmouth, Virg:inia, by Virgie Lee 
Pine Overton; that at. the time of the several matters com­
plained of in said action, the automobile mentioned therein 
and alleged to _luiv.e then been operated by Manly 's Cleaners,. 

, Incorporated~ and· alleged to have struek the plaintiff~ while­
then owned by said corporation, was not then being 

page 10 ~ used, managed, operated or co~trolled by said cor­
poration, or its agent, servant, or employee, or in 

and about its business~ 

State.' of Virginia, 

v.V. N. MANLY, 
President and Agent for Manly's 

Cleaners, Incorporated. 

City of Portsmouth, to"'"wit: 

The foregoing statement was subscribed and sworn to be­
fore the undersigned Notary Public for the City of Ports­
mouth, in the State of Virginia, this ~!5 day of Feb., 1947. 
My commission expires on the 19th day of June, 1949-. 

E. D. STOREY, 
Notary Public . 

.A.nd at another day, to-wit~ .At the Circuit Comt of the 
City of Portsmouth, held on the 26th day of May, 1947 . 

. At this day came again the parties, by their 
Attorneys and thereupon, ~n motion of the plaintiff, by 

counsel, leave is granted her to increasE, the amount of dam­
ages s.ued for from Ten Thousand Dollars to Twenty Five. 
Thousand Dollars. . 

page 11 ~ And at another day, to-wit: At the Circuit Court 
. of the City of Portsmouth, h,~ld on the 7th day of 

November, 1947. 

At this day came again the parties by their Attorneys am.I 
there-qpon, 1by consent, came a jury, of six, to-wit: 0. L. 
Rustard, Sam Solomon, J.E. Everett, .. Walter Johnson, J. W. 
Bernard, and Hugh D. George, who being d.uly sworn 
the., truth to speak, upon the issue -joined; and h3:ving fully 
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heard the plaintiff's evidence; whereupqn, the defendant, · 
Niauly's Cleaners, Iucorpora~ed, by counsel moved the Court 
to strike out the evidence as to it, whereupon, the plaintiff;. by 
counsel, took a non-suit as to the said defendant, Manly's 
Cleaners, Incorporated; and having fully heard all the evi­
dence and argument of counsel, the jury retired to their room 
to consult of their verdict and after some time returned .into 
Court, hav~ng found the following verdict: "We the jury find,. 
for the Defendant. J.E. Everett, Foreman'"'; whereupon, the 
plaintiff, by counsel, moved the Court to set aside the verdict 
and grant her a new trial on the grounds that the said vet-· 
diet is contrary to the law and evidence, which motion is con- . · 
tinned. 

page 12 ~ And now at this day, to-wit: At the Circuit Court 
of the City of Portsmouth, held on the 22nd ·day 

of November, 1948. · 

At this day came again the parties ny their Attorneys and 
the Court having fully heard the motion of the plaintiff here­
tofore entered herein to set aside the verdict of the jury here- .. 
tofore rendered herein, and grant her a new trial on the 
grounds that the said verdict is contrary to the law and evi~ 
deuce, doth overrule the same, to which action of t~e 'cour.t, . 
the plaintiff, by counsel, excepted; it is therefore considered 
by the Court that the plaintiff take nothing by her bill but 
for her false clamor be in Mercy, &c., and that the defend­
nut go thereof without day and recover of the plaintiff his cost 
by him about, his defense in this behalf expended. 

page 13 ~ Virginia : 

In the Circuit Court of the City of Portsmouth .. 

Virgie _Lee Pine Overton (Col.), 
v. 

Charles Slaughter, Jr., and Manly's Cleaners, Incorporateµ~ 

NOTICE OF APPEAL. 

To l\fr. H. M. vVoodward, 
Attorney for the defendants. 

PL~JA.SE TAKE NOTICE that on the 21 day of December, 
1948, the undersigned will present to the Honorable Floyd ~ 

, I 
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, 

Kellam, Judge of the Circuit Court of the City of Portsmouth, 
Virginia, at this office, Portsmouth, :Virginia, at 10 :30 o'clock 

1 4~ M., a stenographic report of the testimony and other pro-· 
~eedings in the trial of the above entitled case, for certification 

' by said Judge, and will, on the same date, make applic·ation to 
~he Clerk of said Court for a transcript of the record in said 
c.ase, for the purpose of presenting the same to the Supreme 

' Court of Appeals of Virginia with a petition for a- writ of 
·e.rror. ana su,persedeas to the final judgment of the trial court 

· in said case. · 
ROBT. :F'. McMURRAN, 

Counsel. 

Legal service of the above notice is hereby accepted this 
21 day of December, 1948. 

page 14 ~ Virginia : 

H. M. ,voonw ARD, 
Attorneys for the defendants. 

In the Circuit Court of the City of Portsmouth. 

Virgie Lee Pine Overton (Col.), 
v. 

Charles Slaughter, Jr., and Manly's Cleaners, Incorporated. 

RECORD. 

. Stenographic transcript of' the testimony introduced ancl 
proceedings had upon the trial of the fabovc entitled case in 

· .said Court on November 7, 1947, before the Honorable Floyd 
:m. Kellam, Judge of said Court, ancl. jury. 

President: Mr. Robert F. McMurrim, Attorney for the 
plaintiff. 

Messrs. H. M. Woodward and M. l\L Hilliard, Attorneys 
for the defendants. 

page 15 ~ (Witnesses w01·c excludede on motion of counsel 
for the def cndant.) 

I' 
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DR. ALEX T. MAYO, 
called as a witness on behalf of the plaintiff, having been 
first duly sworn, testified as follows : · · 

By Mr. l\fol\forran: 
Q. Your name is Dr. Alex T. Mayo f 
A. That is right. 
Q. You are a practicing physician m the City of Ports~·· ' ·. 

mouthf 
A. Yes. 
Q. And have been for how long? 
A. Seventeen years. 
Q. Dr. Mayo, did you have occasion to treat Virgie Lee 

Pine Overton f 
A. I did. 
Q. "\Vhen were you first called into the case f 
A. Januar.y-the night of January 18th, I think ,January 

18th. That is right. 
Q. 19471 
A. Tba t is right. 
Q. "'Wbere did you first see her then? , 

· A. In Kings Daughters Hospital emergency room. 
Q. What did you treat her f9r? 

A. It was a compound comminuted fracture of . 
page 16 ~ the right lower leg. 

Q. Have you got the time you arrived at the hos­
pital? 

A. I don't lmve it. :i; didn't see her at first. I saw her 
. after she was put up. Dr. Howard put h.er in a cast, and 
then she was seen by me during that time. It was my patient 
nnd he did that because I wasn't available at the time, and 
I Haw l1er i:ihortly after she was admitted to the hospital. 

Q. After the cast was made? 
A. Yes. 
Q. What did you do for her, if anything? 
A. She was in right much shock. She had stimulants to 

bring· her out of the .amount of shock as a result of the in­
juries, and she had bacillis antitoxin and tetanus antitoxin 
at the time. 

Q. Tell us about her case. 
A. She was seen by me on the night of. January 18th and: 1 

the cast was already applied. The diag·nosis was a com­
pound comminuted fracture of tl1c right lower leg. A conF 
pound fracture is one where the bones have penetrated the 
skin. A comminuted fracture is where the bones have broken 
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Dr. Alex T. Mayo. 

I into pieces instead of just a i;;trai.ght break. The first X-ray 
- was taken January 19,, ]947, and that X-ray showed that 

· ,. the bones in her lower leg, the small bones on 
, page 17 ~ the ol1ter side~ the fibula, were fractured, one ap­

. proximately here, one approximately here (indi­
cating), and·in here, in her lower leg, tlwre were three breaks., 
one about here, one about here and one ahout there ( indicat­
ing·.) These fractures were in position, I think, as well as 
anybody could get them. They were all jumbled up like this. 
I don't think anybody could have put the frartures back iu 
position exactly as they broke; eonsequcmtly t we l~ft the east 
in place. She was in a cast from that time and unable to 
walk except on crutches until J'uly 5, 194 7, and tl1cn I put on 

'' I a Walking irOJl cast, a cast ill which YOU put all iron inside Of 
the cast which allows the patient to gc~t up and walk. 7We 
did that because she was not getting snffic.ient callom,, which 
is the same as bone, which is a calcium deposit that holds the-

. bone fragments together. She was not getting sufficient bone 
callous. If you can get them up theJ1 will develop callous 

·, in there and that is exactly what she did. She began to im­
prove and on September rnth we removed the cnst. rrhe 
X-ray at that time showed, as reported, that the1·e was enough 
callous there to hold the bone·, hut not enough . to maintain 
complete weight bearing·. It ·"~as not until about two weeki..;: 

. ago that I allowed her to pnt all of her weight over on her 
leg. The actual measurement of the leg shows one inch short­
ening. She is going to have to wear a built up shoe, · and 

there is no surgery or anything else that will c,or­
pa.ge 18 ~ rect the shortening. 
· Q. Doctor, has she suffered considerable pain 

. during the whole period 1 
A. Yes, for two or three weeks, a11d since then there hasn't 

been too much pain. 
Q. I understood you to say that from the time the cast was 

p~t on ·on January 18th until July 5th--
A. That is rig-ht. 
Q. Thai she was confined to hedY 

. A. No. She was not confined to bed~ I don't imagine, fo1p 
over two weeks time completely. She was in the hospjtaI1 · 

hqwever, because she ran considerable 1·emperature. She de­
veloped considerable infection in th(>, side of the leg, and in­
stead of opening the cast up and draining· it off, if you leave 
them tight they will go ahead and rlear themselves up with­
out bother. ,Sl1e was in the hospital--! have got it some-
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. J!r. Arex T. Mayo. 

where~ She was in the hospital until April 22, 1947. That 
was from the time of the accident. No, I beg· your pardon; 
I am wrong. The patient was in the hospital until Februar,y . 
25, 1947. 

Q. Doctor, did I understand you to say she was unable t<> 
stand on that foot at an until after you put the brace on7 

A. Until I put the walking iron on; that is correct .. ' 
Q. That. was April 5th! · 

page 19 ~ A. Yes. , 
Q. And since that time, up until two weeks ago, 

she was not allowed to put her full weight on her leg¥ 
A. That is right. 
Q. You say this patient has a permanent·.inch shortening! 
A. That is approximate. 
Q. And you doi:i 't think surgery or anything else can cure 

iU 
A. That is correct. 
Q. What is the amount of your bill to datc1 
A. $400.00 to date. 

CROSS EXAMINATION. 

By Mr. Woodward: 
Q. Doctor, did f understand you to say that after she left 

the hospital she could put her weight on the leg and walk on 
· the leg? 

A. Yes. 
Q . .And after July she used this iron¥ 
A. The walking· iron, but she still had to support her~elf 

on crutches. She is still on crutches now. She has to sup­
port herself to a certain extent. 

Q. 'fhe bones have completely united¥ 
page 20 ~ A. Yes . 

. Q. But there is a one inch shortening! 
A. That is correct. 
Q. That is corrected by rai8ing the heel of the shoe¥ 
A. She hasn't corrected it yet. 
Q. She has now made normal recovery with the exception 

'of the shortening¥ · 
A. That is correct. 
Q. As soon as she adjusts herself to the use of a high heel 

she will be able to walk without a' crutch 1 · 
A. That is right. 

'L 



,-

· 1.8 ~npreme Court of Appeals of Virgima 

VIRGIE LEE PINE OVER~rON (Col.), 
the plaintiff, having been first duly sworn, testified as follows: 

1
By Mr. McMurran: . 

Q. Your name is Virgie Lee Pine Overton 1 
A. That is right. 
Q. Where do you live, Virgie? 
A. I live at 2659 Glasgow Street. 

Q. 26591 
page 21 ~ A. Yes. 

Q. How old are you, Virgie 1 
A. Thirty-seven. 
Q. Thirty-seven? 
A. Yes, sir. · 
Q. Talk ·a little louder. 
4-. Thirty-seven. 
Q. Virgie, before you were hurt were you working! 
A. Yes, sir. 
Q. ·where were you working f 
A. In Norfolk. 
Q. With whom! 
A. Secretarv of the Southern Missionarv ·society. 
Q; What were your earnings theref .. . 
A. $15.00 a week. 
Q. Did you perform any dutie~ at church on the corner of 

Pembroke A venue and High Street? 
A. Yes., sir. I cleaned up there Saturdays. 
Q. This accident" happened _on what day of the week°{ 
A. Saturday, January 18th. 
Q. Saturday, January 18th¥ 
A. Yes, sir. 
Q. Did you go to chnrch to work tlmt afternoon? 
A~ Yes, sir, I went there to clean. 

Q. Did you finiRh cleaning-1 
page 22 ~ A. Yes. 

Q. After rou firiislu~d cleaning what did you do,. 
·~r~el . 

A. Came out of the church and closed the door and crossed 
Pembroke and went across to the southwest corner and looked 
to cross over to tlie north side to go homE,, and just as I got out 
about ten or twelve feet this car was coming-. It was run­
ning at a full rate of speed, and just as I got out there about 
ten or twelve feet he came from the ferry way, east, and 
came across on the side I was on and st ruck me on the right. 

' That is all I remember after he hit me. 
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Virg-ie Lee Pine Overton (Col.). 

Q. Virgie, I show yori a photograph of the corner of-Pem­
broke Avenue and High Street taken from the north side of 
Hig·h Street looking south. Do you recog·nize that as the 
church on the corner 1 

A. Yes, sir. 
Q. The church you were working in 7 
A. Yes. 
Q. When you left that church how did you go f ro:rn there? 

rhis is Pembroke A venue and tl1is is Hig·h Street. 
A. I came out of the c.Imrch and came across to this corner 

to the bus stop. 
Q. You came across the street to the hus stop? 
A. Yes, sir, and walked out into the-
Q. Into the sheeU 

A. Yes, sir, about ten or twleve feet and started 
page 23 ~ across to the north side. 

ing west? 
Q. I understa~d you to say the car was travel-

A. Yes, sh·. . 
Q. Coming from t]1e ferry way 1 
A. Yes, sir. 
Q. Towards W esthaven, and eame over on your side of the 

streeU - 1 

A. ·where I was standing·. 
Q. vVas there -any traffic coming down High Street? 
A. From the west 1 
Q. From the west coming east? 
A. No, sir. 
Q. Before you entered 1 
A. No, sir. 
Q. Was the street clear when you started across there? 
A. It was clear when I started across there. 
Q. After you got out did you see the carf 
A. No, I didn't see it until I got out there and looked this 

way. I knew he was not supposed to be on that side. That 
is when he hit me. 

Q. Now, Virgie., you called attention to a bus stop. Ia there 
a bus stop sign there at the southwest cornerl 

A. Yes, sir. 
Q. With reference to that bus stop sign and the sidewalk 

of Pembroke A venue, how did you cross High 
pag·e 24 ~ Street 1 Did you cross straight at an angle or how? 

A. Right straight from the bus stop. 
Q. Right at the intersection, were you? 
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Virgie Lee Pine 0·1,erton (Col.} .. 

.A.. Yes, sir. 
Q. At that time! 

· A. Yes. 
Q. I show yqu a picture of the inforsection taken from 

across the . .sfreet . 
.A.. Yes, sh-. 

Mr~ McMurran: The first _picture I offer in evidence to 
be marked "Exhibit No. 1," and the Becond picture, which 

. the witness is now being examined about, 'is offered as "~Jx­
hibit No. 2."'' 

By Mr. McMurran: 
Q. I hand you the next picture, marked "Exhibit 3," which 

was taken facing west on Hig·b Street east of Pembroke A. ve­
nue. 

A. Yes, sir. . 
Q. I wish you would look at that picture and tell us if tliat 

is ··a picture of High Street looking we8t Y 
Q. Do you see the curb line of Pembroke A venue ·g 
A. Yes. 

Q. I want yon to take a pencil and mark about 
page 25 } how far from the sidewalk of High Street you had 

gotten into the street at the time of the accident 1 
A. (Witness indicates with pencil.) 

Mr. McMurran: For tl1e purpose of the record, the wit­
ness bas placed an :X: mark in High Street north of Pembroke­
.A.venue at the approximate point she says she was struck 
by the car. 

By Mr. Mcl\furran = 
Q. Now, Virgie, after you were struck what is the next 

thing you knew! 
A. When I woke up I was in tbe hospital. 

The Court: Talk loud. · 
The Witness: ,Vhen I woke up I wirn in the hospital.· 

By Mr. McMurran: . 
. Q. Do yon know ,vlHm you woke up, how long after the ac­
cidenU 

A~ No, I don't remember. 
· Q. How long did yon stay in the hospita11 
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TT-irg-ie Lee Pine 01ie~trm (Col.). 

A. I left there the 25th or 26th of February. 
Q. February? 
A. Yes, sir. 
Q. How did they have you fixed up Y Did you have to. wear 

anything· f • · · 
A. Nothing but a cast; that's all .. 

page 26 r Q. v..r ere you in bed at the time you were in the 
hospital Y 

A. Yes, sir .. 
Q. After' they carried you home where did you stay Y 
A. I stayed downstaj rs in the front room. 
Q. On a bed, couch, or wlmt 7 
A. In bed. 
Q. In bed? 
A. Yes. 
Q. Were you able to walk about at all T . . 
A. I could walk about with the use of my crutches but coul~ 

not put any weight on my leg. 
Q. You could not put any weight on your leg? 
A. No, sir. 
Q. How long were you wearing the first cast? . 
A. The first cast they took off on the 5th of July. 
Q. The 5th of July Y 
A. Yes, sir. . 
Q. Since the 5th of July, after that, did they put another 

cast on you Y 
A. Yes, sir. . 
Q. How long did you keep that cast on 1 
A. I think they took that off in September., I think. Sep- · 

tember it was. I forg;ct the date. 
Q. Have you since that time had to use a crutch l 

A. Yes, sir. . , 
page 27 r Q. YOU heard the cloctor testify that one leg· was 

one inch shorter than the other one. Do vou no-
tice it when you are walking? "' 

A. Yes, sir. ., 
Q. Virg·ie, did you suffer· considerable ,pain during all of 

this time ? · 1 

A. I certainly did. 
Q. Have you been able to return to work yetf 
A. Not yet. I can't walk yet. , 
Q. I hang you a bill of Kings Daughters Hosp!tal and ask . 

you if this is the bill they presented to you in the hospital?. 
A. Yes, sir, $226.15. · 
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Virgie Lee P,ine o,ve.rton (Col.). 

Q. It is $245.15 T 
A. Yes, sir. 

Mr. MeMurran: I offer that as an <~xhibit . 
• 

(The paper was marked "Exhihit 4.") 

CROSS EXAl\HNA'I'TON. 

~ By Mr. )Voodward: · . 
· Q. Virgie, this accident happened about the middle of ,Tan­
uaryf 

A. The 18th, yes, sir. 
· p~ge 28 ~ Q. The_ 18th 1 

A. Yes, sir. 
Q. It h~ppened after dark, in the evening 0? 
A. No, it was not quite dark. It was between five and six. 

It was just about dusk. It was not dark. 
Q. It wasn't darld 
A. I don't think so. 
Q. ·You say you walked west acroRs Pembroke AYenue! 
A. Yes, from the church. 
Q. So that you were beyond Pembroke when you started 

across High Street? 
A. Yes. I was on the curb there. 
'Q. What? . 
A. I was on the crub there. 
Q. You were beyond Pembroke 1 
A. Yes, sir, I was crossing· over Pembroke. 
·Q. The car was not. tuming into Pembroke that hit you f 
A. No. It was going up High Street. 
Q .. lf ere there any other cars comiiig- along· there at. that 

time? 
· A. I didn't see anv. 

Q. You didn't see any going either way 1 
A. I was looking west hcf ore I started across the street. 

The course was clear and I walked over ten or twelve feet 
and thfa · follow was coming from the east and he 

· page 29 ~ came over on the ~ide I was and struck me. 
· Q. How close was he to you when you first saw 

himY 
. A. He was running at such full speed I could not get out of 
tl1e way.. · 

Q. How close, as far as from wlwre T am sitting to you! 

! 
J 
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Virgie Lee.Pine 01.,erton (Col.). 

A. He was further than that. 
Q. How much farther? 
A. About as far as from, bere~down, I would say, about. 

the mill. 
Q. To where, what mill f 
A. The Portsmouth lumber mill. 
Q. Can you give us the distance1 "\Vas it tlie length of this 

room from you when you first saw him.! 
A. When I first saw llim he was coming so fast and when 

I went-before I could turn he st rnck me. 
· Q! I am trying- to get at the distance, as nearly as we can, 

the distance be was from you when you first saw the cad· 
A. When I first saw it I guess he was about as far as from 

me to the end of this ha11 down here. · 
Q. To the end of the hall in this buildiiig 1 
A. Just about that. 

l\fr. ,v oodward: Can we agree what the approximate dis­
taince is? 

page 30 ~ Mr. 1\fo:Murran: v..r ould it be about 75 feet 1 
Mr. Hilliard: About 50 feet, I would say. 

Mr. McMurran: About 50 or 60 feet, we agree the dis·· 
tance is about 60 feet. 

By Mr. "'\\7 oodward : 
Q. Ou what side of the street was bet 
A. What? 
Q. At that time which side of the street was he on: 
A. I was still on the west side. 
Q. Which side of the sti:ee1 was tl1e ·car on when you first 

sml'; it"l 
A. Coming east, coming clown Higl1 Street, coming from 

tlw east. ' 
Q. You say the car came over on the wrong side of the 

street? 
A. It did. 
Q. Was it on the wrong side of the street when yon first 

saw it? · 
A. No. He was coming down High Street and it looked litre 

. when he got where I was he curved in and struck me. 
Q. He came down practically beside where you wete and 

swung overt 
A. Yes. 
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Q. He made a sharp turn f 
page 31 F A. He came over ·where I was. 

Q. Did he come over gradually to your side of tlle 
s.treet or come up to near yon and turn across to the left Y 
· A. He came np High Street and jnst came over there where­

I was. It ,1.ras done so quick. 
Q. He came up B;igh Street on his side of the street until 

he got at or near where you were and then swung to the left 
over where yon were standing; is that rig·ht t · 

A. He came.over where I was and hit me. 
, Q. You were then west of the entrance into Pembroke!' 

You at the time of the accident were west of the entrance of 
. Pembroke! . 

Mr. McMurran : Of the curb line ; do you mean west of the. 
curb line? . 

Mr. Woodward: I mean west of where the car turned into 
Pembroke or would turn into it. 

A. I was out there getting ready to cross High Street. 

By Mr. Woodward: 
Q. I don't know whether you have seen this before. The 

church is here, here is Pembroke Street and this is High-Street 
here. 
· A. This is the bus stop here. 

Q. Yon say you came from the church and 
page 32 f crossed to here Y 

· A. Yes . 

. Mr. McMurran: Let's mark it bus stop .. 

By Mr. McMurran: 
Q. About. where is the bus stop in the corner, Virgie t 
A. About right here. 
Q. About how many feet from the corner! 

· A. I don't know how many feet. · 

Mr. Mcl\1.urran: Let's put it .on there, mark it "Bus stop 
sign". · . . · 

B.y Mr. Woodward: 
Q. I gather from your testimony that you came1 over to this 

bus stop! 
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A. That is right. 
(~. Then you started directly across the street Y 
lL That is right. . 
Q. And when you had gotten out somewhere in the street 

here .this car came up this way and suddenly came up, here 
right by you and turned rig·ht ·across the street towards yon'.? 

A. He came down High Street from east and came across. 
there and struck me. 

Q. He could not have been turning into Pembroke Ave-
nue I · 

A. No. He was supposed to have been going up High 
Street? 

page 33 ~ Q. He was beyond Pembroke A venue there; 11e 
was not turning into Pembroke A venue when .he hit 

you f You were up here? · · · 
lL Yes, right along here somewhere (indicating). 

:M:r. Woodward: I. am going to put an A indicating where 
she placed her finger s.aying where she was. 

lVIr. McMurran :· Let's mark the plat '.'Exhibit 5". 

By Mr. Woodward: 
Q. Virgie, did you see any other cars in front or behind 

this car that struck you I 
:A.. No, sir. ' . 
(~. I believe you say you didn't know anyt~ing about what 

happened after you were hit? 
A. :N"o, sir. . 
Q. Aren't you mistaken about the point in the street where 

vou were hiU · 
· A. No, sir. 

Q. "\Veren 't you over practically on the right-hand side of 
High Street, the north side of High Street, and weren't you 
carried across by the car after it' hit you! 

A. No, sir. 
(~. ,iVhat kind of clothes did you have on Y 

. A. I had on a green coat and light skirt, summer 
page 34 ~ skirt, and blouse. · 

· Q. No coaU 
A. Yes, a winter coat. 
Q. A long coat! 
A. Yes, winter coat. 
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Q. It was dark green Y 
A. No, green. 
Q. What? . 
'A. It was not dark green; just a green coat. 
Q. A green coat? 
A. Yes, sir .. 
Q. Where did you say you lived¥ · 
A. 2659 Glasgow Street. 
Q. Glasgow! 
A.; Yes, sir. 

M:r. V{oodward: That is all. 

LEM NEWELL (Col.), 
called as a witness on behalf of the plaintiff, having been 
first duly sworn, testified as follows: 

page 35 ~ By Mr. l\foM urran : 
Q. Your name is Lem Newell? 

A. Yes, sir. 
Q. Where do you Ii ve, Newell? 
A. 1521 Florida: A venue. 

· / (~. Is that in what is known as Mount Hermon section of 
· the City of Portsmouth 1 
· A. Yes, sir. 

Q. Now, Lem, were you on High Street near Pembroke 
Avenue at the time Virgie Overton was struck by ·an auto-
mobile? ' 

A. Yes, sir. 
Q .. ·when was th~t, Lem"? 
A. I forget just what date it was. I didn't fake notice of 

the date. 
(~. You remember the time she was hiU 
A. I remember the time. I was across the street bv the 

market. , "' 
Q. B.y the market? 
A. Yes,sir. 
Q. Is that what is known as Parker's Open Air Market't 
A. Yes, sir. 
Q. ,vhich side of tlie street is that on? 
A. On the right-hand side of High Street going up. 

Q. That would be the north side 1 
page 36 ~ A. Yes, sir. 

Q. On the north side? 

l\ 
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A. Yes, sir. 
Q. You ·were at that point in front of" the market Y 
A. Yes, sir.· 
Q. About what time of the afternoon or night was it that 

this accident happened Y 
A. Exactly what time I don't know, but it was not dark. 
Q. It was not quite dark Y 
A. No, it was not dark. 
Q. Do you remember what day of the week it was? 
A. No, I don't know what day of the week it was, but I think 

it was on Saturday, I think. 
Q. On Saturd~yY . 
A. I think it was. I couldn't tell you exactly. 

. Q. Lem, I want you to look at this diagram and orient your­
self with it. Thi~ is High Street looking west. 

A. Yes, sir. 
Q. This is High Street looking west and this is Pembroke 

Avenue? · 
A. Yes, sir. 
Q. There is a church ·here. I want you to indicate on the 

JJlat where the market is and where you were stauding. Put. 
a little mark where you were standing. 

page 37 ~ A. Over here (indicating). 
Q. That is the market? · 

A. Yes, sir. . 
Q. Let's put something over here to indicate the market. 
A. Yes, sir. 
Q. You were over here? 
A. Yes, sir. I was about here and Virgie was over on this 

corner right here, and she had come out here, about eight 
or nine feet out here from the curb on this side where you 
catch a bus out here, heading west to cross. 

Q. North, you mean? 
A. North, coming from the south side, and this car come· 

in right across here in this way (indicating). 
Q. Is that the car that struck her? 
A. Yes, sir. He went up there then and turned around\ 
Q. You say he ran up there and turned atound Y 
A. Yes, sir. 
q. Could you tell us how fast that car was going f 
A. He was running somewhere around forty miles an houi· 

or forty-five. 
Q. Did you see the car when it struck Virgie? 
A. Yes, sir. 
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Q. When it hit lier, what happened to herf 
pag·e 38 t A. Just like you- see a piece· of paper. It ·knocked 

her as· far as, I reckpn, thirty or forty f ect or so 
right up in the air. 
· Q. Threw her down High Street¥ 

A. Yes, sir. . 
·, Q. Where qid her body finally land Y 

A. Her hotly finally landed over ne~t to the curbstone on 
the south·si'.de .. 

Q. Next to the curbstone on-the south side! 
A. Yes, sir. 
Q. Could you estimate how far from the corner her body 

was when it was finally thrown to a stop "l 
A. From the curbstone Y 
Q. Yes. 

' A. From the curbstone, as nigh as I can get at it, about 
that far, her head (indicating). 

Q. Her head was on the s~uth side of High Street ·f 
.A. Yes. . 
Q. Her head was about two . feet north of the south cmb 

line? · 
A. Yes, sir. 
Q. In this direction (indicating)¥ 
A. Yes. 
Q. How far was her body from the corner of Pembroke 

Avenue, the corner where the church is Y 
tpage 39 ~ A. It knocked her right up here somewhere 

around about forty feet. · 
Q. Was she hit a pretty good solid blow 1 

. A. Didn't miss it. It had to to knock her body like that. 
Q. Did you see her body in the air t 
.A. Yes, sir. 
Q. You say the car came up and turned around and came 

back! 
A. Yes, sir. 
Q. Di4 you'see the man dtiving·the car? 
A. Yes, sir. 
Q. Do you. recognize him here today t 
A. ( vVi tness points.) 
(~. This gentleman here t 
A. Yes, sir .. 

Mr. Woodward: Let's see which one he says it is. 

I , 
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By Mr. McMurran: 
Q. Do you know which one of these two men it wasY 
A. When he come around there it was the man yonder (in-:-

dicating). ' 
Q. Which one Y • 
A. He favors the man. I think he is the one. 

Q. This one on the end Y 
page 40 ~ A. Yes, sir. 

Mr. Woodward: I object to that. 
The Court : Don't lead him. 

By Mr. McMurran: 
Q. Tell us which one you mean? 
A. This one on this corner (indicating). 

Bv Mr. Hillard: 
"Q. This one here (indicating) Y 
A. Yes, sir. · 
Q. Is that the one you are .talking about 7 
A. No, he ain't the one. 
Q. He is the one you pointed toY 
A. WhaU 

By the Court : 
Q. Can you see them both 7 
A. Yes, sir. That is the man right there: 
Q. Which one? 
A. That one next to that middle man. 

·•'. 
~ . 

By Mr. Hillard: 
Q. The :first one who stood up Y 
A. Yes, sir. 

,-. 

Q. You said at :first that was not the one? 
A. I said it favored him. 

By Mr. McMurran: 
Q. Had you ever seen the man before Y 

A. No, sir. 
page 41 ~ Q. The only time you had seen him Y 

A. Yes. . 
Q. ·when he turned around did he get out of his ·car f 
A. Yes, sir. 
Q. Did you get close to him? 

.. :--
..... 

._ 
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A. Yes, sir. . 
Q. Did you see him walking when he got out? 
A. Yes. · ' 

' Q. How was he walking? 
A. Just like that (illustrating). · 
Q. He walked with an unsteady gaiU 
A. Yes, sir. 
Q. Did you get very close to him? 

- A. Yes, sir. · 
Q. Did you smell his breath, or noU 
A. Yes, sir. 

Hy Mr. Hillard: 
Q. What did you sayf 
A. Yes, sir. 

By Mr. McMurran: 
Q. Did you smell the odor of alcohol Y 

Mr. vVoodward: I object to that as leading. 
The· Court: I sustain the objection. 

'page 42 ~ By Mr. ·woodward: 
Q. What did you smell on him, if anything? 

_ A. What it .was, it smelled like whiskey. 
Q. It smelled like whiskey¥ 
A. Some kind of alcohol, but what kind of alcohol it wits 

I could not say that. 
Q. Who picked Virgie up and carried her away? 
A. I don't know who picked her up and carried her away 

but the ambulance come up there and got her. · 
Q. The ambulance got her Y 
A. Yes, sir, the ambulance come up there and got her and I 

hope to put her in there. 

CROSS EXAMINATION. 

By Mr. Hillard: 
Q. Lem, you say you live on Florida Avenue! 
A. Yes, sir. 
Q. 1521? 
A. 15_21. 
Q. ,Vhere does ,Virgie live 1 
A. ,Yhere does Virgie live 1 
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Q. Yes. 
A. She lives on Glasgow Street. 

Q. How far from you? 
page 43 } A. I don't know. It is three or four bloclrs, I 

reckon. 
Q. Do you go to the same church she does? 
A. Sometimes. 
Q. How long have you lmown her? 
A. How long have I been knowing her? 
Q. Yes. 
A. I don't know. 
Q. About how long, ten years or :fifteen years f 
A. I reckon something like that. 
Q. Ten or fifteen years f 
A. Yes. . 
Q. You and she are very friendly, are. you 7 
A. What? 
Q. You are good friends ? 
A. Good friends? 
Q. Yes. 
A. Just like anybody ~lse would be, you see. 
Q. You were standing· out on High Street m front of ' 

Parker's Market when the accident took place? 
.A. Yes, sir. 
Q. What were you doing out there Y 
A. I went out there to get rµe some snuff. 
Q. What had you been doing that afternoon Y 

.A. What I was doing that afternoon Y 
page 44 ~ Q. Yes. Had you worked that afternoon? 

.A. Did I work where f 
Q. Had you worked that afternoon f 
A. Yes, I was, I worked. 
Q. ·what time did you knock off? 
Q. What time did I knock off? 
Q. Yes. 
A. Five o'clock-four-thirty. 
Q. Four-thirty? 
A. That is right. 
Q. Where were you working? 
A. Working out at Mr. Smith's. 
Q. ·what Smith is that, Smith-Douglass? 
A. It is the contractor Smith up here. 
Q. You were working for him f 
A. Yes. 
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Q. Where had you been working that afternoon Y 
A~ Where was I working at Y 
Q. Yes . 
.A~ That afternoon f 
Q. Yes. 
A. Up at the school np there. 
Q. The high sch90IY 
A. Yes. · 

Q. Did you go home after you got offf 
· page 45 } A. Yes. 

Q. After you went home, how long did you stay 
around home before you went out to Parker's 1 

A. I don't know exactly how long I stayed there. 
Q. About how long¥ 
A. I we~1t there and changed clothes and eat and come out. 
Q. You knocked off at f our.:.thirty, went home and changed 

clothes and ate and came ouU 
A. Yes. 
Q. You went home and changed your clothes and ate t 
A. Had something to eat, yes. 
Q. Then you came out to the store t 
A. Yes. 
Q. You say it was what time! 
A. Four o'clock when I knocked off. 
Q. What time was the accidenU 
A. What°? 
Q .. What time was the accident f 

· A. I could not say exactly. 
Q. About what time Y 

. A. It was not dark, but exactly tlie minute or what hour 
it was I could not tell you. 

Q. _ Was it as much as six o'clock? 
A. Something like that. It won't dark. 

pag·e 46 ~ Q. About six o'clock? 
A. It wasn't dark. 

Q. When was the first time yon saw Virgie! Where was 
she when you first saw her? 

A. When I first saw her Y 
Q. Yes. 
A. She was on the corner there gettfog ready to step off. 
Q. Why were you particularly noticing her? 

, A. I won't particularly noticin~ her. I saw somebody stan<l-
: ing there, standing over there and I , didn't know who they 
were until they were struck, which caused me to tu~n around, 
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and I heard the man's brakes squealing and he was sliding .. 
Q. That is th€! first thing you knew about it, when you heard 

the brakes squealing? 
A. She was standing on the corner Y 
Q. "1nen the brakes were squ.ealingY 
A. I say she was standing on the corner, and she just had 

stepped across the curb. . 
Q. Y oti. say you heard brakes squealing and turned around 

and saw somebody on the corned 
· A. I didn't tell you that. 

Q. What did you sayf . 
A. I said she was coming over there on the corner ' 

page 47 } and I looked and saw _her and then when I look~d · 
and saw her, then I turned my head back and then 

he was coming aJ?.d the brakes squealing, and I was looking 
right at him when he run into her. · , · 

Q. Did you see the automobile before it struck hed 
A. Sure, I saw the automobile before it struck her. 
Q. How long· before it struck her was it you saw it Y 
A. How long Y 
Qr Yes. 
A. I don't know. 
Q. You said when you heard the brakes squealing you 

turned around and saw Virgie in the street? 
A. That is right. 
Q. Is that the first time you saw the automobile? 
A. I say the first time he was coming in at about forty-five 

like this (indicating) when he got near her. You see this is 
the corner here. 

Q. Yes. 
A. Where she stepped off, and I was standing at this market 

here, and he come. right on across there (indicating). 
Q. What I asked you was did you see the automobile· before 

you heard it apply its brakes '1 
A. Did I see iU . 
Q. Yes, did you see it before you heard it applyirtg its 

brakes? 
A·. No, won't paying no attention to it to see it 

page 48 ~ then. · ·. · 
Q. The first time you saw it is when you heard 

tlle brakes, and then you turned and Raw the automobile; is . 
that right f . . , 1 • 

A. Say whatf 

. .. 
'-
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Q. The :first time you saw the automobile was when you · 
looked up and it had applied its brakes; is that right? 

A. A pr,lied its brakes 1 
Q. Yes, put on brakes. 
A. Sure. I told you in the beginning· I saw him before -

~ t~IC.m. He was running between forty-five and forty miles an 
hour. 

Q. Did you see the automobile before it applied its brakes? , 
'A. Yes. 
Q. ,vhy didn't you say so 1 
A. I told you I did. 
Q. At that time you say she was about nine feet 111 the 

·.ijtreet? 
. A. Eight_ or nine feet from the curb. 

Q. Then the next thing you saw of her1 you gay you saw 
her going up in the air? 

A. That is rig·ht. 
Q. Going up in the air? 

A. Yes. 
pag·e 49 ~. Q. She didn't fall on the bm;nper of tl1e automo-

_bile? 
A. Didn't fall where? 
Q. She didn't fall on the bumper of the automobile f 
A. I don't know whether she fell on the bumper of the au­

t9mobile, or not. 
Q. When she flew up in the air ahead of it didn't she whirl 

ancl ~all on the bumperf . 
A. I dQn 't know. 'l~he time the automobile hit lier he 

knocked her forty or thirty feet. 
Q. ·which way was tl.H? automobile when it came to rest 1 
A. Which way was it traveling'? 
Q. Yes, when it stopped. vVas it north: south, east or west l 
A. ,vest. . 
Q. The same way it had been g·oing ! 
A. Th~ same way it was going· 1 
Q. The same way it was going? 
A. Yes, heading up High Street west. 
Q. ,,rhen it stopped it was still hen ding that way? 
A. No, he didn't because he turned around. . . 
Q. I understood you to say it was heading up there when it 

. came to rest. Which wav was iU 
A. Wait a minute. ·· · 
Q·. vVhich way was the automobile lieacling· wl1<.ln it ~topped 

aucl came to rest 1 Yon can answe1' that. 
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page 50 } A. To rest? 
Q. Yes, when it stopped . 

.A. vYhen he stopped it was heading the same way. 
·Q. The same way it had been g·oing? 
A. Yes, but he turned aro1.rnd and. come back. 
Q. You mean he turned completely a round? 
A. Yes, turned around and come back. 
Q. It appears to rue you ought tq be able to unclersht'nd this. 

The automobile struck Virgie, didn't· it? 
.l\.. Yes. 
Q'. And it stopped after it struck her? 
A. Yes. 
Q. When it stopped which way was it headingl 
A. He was heading west then. 
Q. Afterwards he came hack, turned t11e automobile 

~roundf · 
A~ Yes. 
Q. And when it came to rest it wns heading west 1 
A. Yes. 
Q. You are sure of that Y 
A. Yes. 

M:r. j\foMurran: You mean, Mr. Hillard, when he turned 
around he was still headed west? That could not be. · · 

The Witness: What I mean by that is when 
pag·e. 51} the-you asked me this.~ that when the man struck 

Virgie which way was t11e car heading and I said 
west. After he hit her he turned around and come back, and 
when he turned around and come back he was heading east. 

Bv Mr. Hillard: . 
., Q. Did he turn around before the car stopped? 
A. Did he turn around before the car stopped? 
Q. Yes. 
A. He was bound to stop to turn around. 
Q. That is what I am trying- to get you to say. ,vhen he 

stopped the car which way was it heading? You say he 
stopped before the turned around. "'\Vbich way was it head- · 
ingf When he stopped after hitting the woman, which way 
was the car headed f 

A. After he hit the woman? 
Q. Yes. . 
A. When he struck her here on this corner hel'e, under­

stand me, you see then he struck lwr up here and knocked her 

\ '' 
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up here, and then run up here (indicating). Do you und.er­
stand what I mean 1 

Q. I am listening .. 
A. After he got up here, then that is the time he stopped. 
Q. Do you mean when he stopped-

A. A11d he turned around and come back . 
. ' · page 5~ } Q. W~en he stopped there was the cmr lu~adecl 

in that direction, west. f 
A. When he come up and parked Y 
Q. Yes., 
A. No. .He was heading east. 
Q. ·r want .you to take this and put a mark on here. Her~ 

is Pembroke. Put a mark where the ear was the first time­
it stopped. Take this pencil and put a mark about where it 
was after it stopped. 

A. Here is where he done and hit her (indicating). 
. . 

By Mr. Woodward: 
Q. Will you put a mark there where you say he hit hen) 
A. About right from this corner here, about eight feet from 

the corner here .. 

Mr. Woodward: Put an N there indicating where- ~1e say8: 
it stopped. . 1 · , _ : : • 

Bv Mr. Hillard: 
0

Q. ·where did you say t11e woman wns after he struck 
herT 

A. After he struck her? 
· Q. Yes .. 

A. She was laying rig·ht up· here about, as near as I can 
get at it, forty feet. 

Mr. Hillard: Put a mark there to indicate it .. 
page 53 ~ Mr. V{ oodward: Put 'an N by that. 

Mr. 1\foMurran: Mark it N-1. 
Mr. Hillard: I am going to put "Body came to rest." 
The Witness: Wait, now. After be hit her here, this is 

where she was laying. Then he mn up here (incl~cating) .. 

By Mr. Hillard: 
Q. Did he stop f 
A. He stopped after l1e got up I1ere. 
Q: Put a mark there where yon say he stopped .. 
A. How far he was np there, I ~on't know .. 
Q. That is where he stopped! 

i 
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.A. Wait a minute. 
Q. Go ahead . 

I 
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.A . .After he got here be turn~d around and then be come 
back here and parked Ms car (indicating). 

Q. How did he turn around 1 
.A. He turned around on this side .here. 
Q. To his rig·ht? 
.A. Yes, because hew-a::; going up to the south· side to make 

bis turn. 
Q. He turned around to his right? 
.A. Yes. . 
Q . .And this point is the place you say he stopped J. 

A. Yes. 
page 54 ~ Q. And wl1en lie came to that stop, which way 

was his car headed t · 
.A. Which way was his ear headed 7 
Q. Yes . 
.A. Still would he headed west, the same way. 
Q. The same way 7 
A. Yes, until he turned it around. 
Q. All right. You saw all of that. You were looking riglit 

at iu· 
.A. Yes, sir. 
Q . .Aud you saw it all? 
A. Yes. 
Q. The car didn't skid around in the street, tum to the left 

and stop? 
A. What? 
Q. The car didn't skid around in the street aud turn and 

head back down High Street, did it? 
A. No., but he slided his brakes. 

Mr. McMurran: Do vou contend he skidded around ther~7 
.Mr. Hillard: I am asking him. 

By Mr. Hillard: 
Q. About how far were you from Virgie when she was 

. struck? 
page 55 ~ A. I don't know,. sir. I was over there on the ' 

corner there opposite the market. , 
Q. Is Parker's market wher~ you said yon were standing 

in front of directly in front of Pembroke Avenue? 
A. Yes, sir, pretty much. 
Q. You were the width of High Street at least from Vir~e? 
A. Yes. · 
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Q. You say it was around six o'clock at night? 
. A. As nigh as I could get at it. 

Q. This accident happened in January, January 18th? 
·A. Yes. 
Q. Did you see any other cars out there on Hi.gh Street 

at that timeY 
· A. No, sir. 

Q. Did you see any other car going in the same direction 
this car was going 1 

A. No, there was not nary one going in a west direction. 
Q. You are sure there were no other cars there? 
A. No. 
Q. This is the only car there T 
A. Yes, sir. 
Q. I understood yon to say tlm t when he came up High 

Street he cut over to the ]eft and struck her nine 
· page 56 ~ feet from the curb on the left side? · 

A. Yes. 
Q. And there were no other cars over here? 
A. No. 
Q. Was there anything there tllat you saw to cause him to 

go over on the left-band side and strike this woman t 
A. I didn't see anything. 
Q. Just _out of a clear sky he turned over to the left and 

struck her on the left-hand side without any cause what-
ever? · 
· A. There was nothing there. 

Q. You said you saw someone ~tanding· across the street, 
but at first you didn't know it was Virgie? 

A. No, I didn't pay any atte"ntion to her. When I first 
walked up there I won't paying no attention to her . 

. Q. Something must have called your attention to it. What 
was it to cause vou to notice there was someone over there! 

A. I could look, could I. 
Q. You looked Y 

·A. Yes. 
Q. And saw her Y 
A. Yes. 
Q. But you didn't kno,v at that time it was Virgie? 

. A. No, I didn't pay any attention to who -it was. 
Q. You didn't know it was Virgie until after she 

-_page 57 ~ was struck? 
A. That is right. 

Q. At tha.t distance you could not tell at that time of night 
wh.o it was? 

A. I won't paying· no attention to- see who it was. 
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JIM: DAVIS (Col.), 
called as a witness on behalf of the plaintiff, having been first 
duly sworn, testified as follows : 

By Nir. 1\1c1VIurran: 
Q. What is your name! 
A. Jim Davis. 
Q. ·where do you live f 
A. 119 Pembroke .A·venue. 
Q. "\Vere you living there in January of this year t 
A; Yes, sir. 
Q. 119 Pembroke A venue is how far from High Street T 
A. About a half block long. · 

Q. .About a half block f 
page 58 } . A. Four houses. 

Q. Pembroke is tlie street that comes into High 
Street and stops at High Y 

A. Yes. , 
Q. And it. is located on the south side of High Street ancl . 

does not cross all the way over High Street? 
A. No. 
Q. How long have you l)een living on Pembroke A venue 7 
A. About twelve vears. 
Q. Do you know 'Virgie Overton f 
A. Yes, sir. 
Q. Did you see the accident that occurred at Pembroke and 

High Street in January of this year f 
A. Yes, sir. · ·. 
Q. In which Virg-ie was 1 
A. Yes, sir. 
Q. About what time of day was it~ 
A. I could not exactly say what time, but I reckon some-

where between seven and eight o'clock. . 
Q. ·was it light or dark? 
A. Electric lights was burning. . 
Q. ,v as it eompletely light or dusk, or w1mt t 
A. I would not say what time, but between seven a·ncl eight 

o'clock, I reckon. 
Q. W11ere were yo~1 when the accident happened f 

A. Standing in front of Parker's Market door·· 
page 59 } talking to a fellow that works there. 

Q. Who is that man? 
A. Albert. He is out there. 
Q. Albert Ba mes? 
A. Yes, sir. . 
Q. You say he works at Parker's MarkeU 

I. 

'-
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. A. Yes, sir .. 
Q. I want you to tell the Court and jnry wha:t you saw when 

this accident occurred and everything about it? 
A. I was standing· in the door and Albert said, '' Look 

·there," and at that time he had hit her and gone. He hit 
her and turned clean arGuncl and come back and could not 
move. That is all I know.· 

Q: Did you see .the impact when it lmppe.necH 
A. Looking· right at the car when it hit her .. 
Q. What? 
A. Looking right at the car when it hit her. 
Q. Did you see whereabouts in the street or about where 

he hit heri . 
A.· She was from the curb abo11t the distance to them chairs 

there (indicating). 
\ Q. Was she on Peinbroke or on High StreeU 

A. On High Street. 
Q. WhicI1 sidef 

page 60 ~ A. rhe left-hand Ride going down. 
Q. The south Ride of High Street f 

A. Yes., sir.. ' 
·Q. Did you. see her before she was struck! . 
.A.. Yes~ sir. 
Q. Did you see ber 011 the sidewalk before she was strnck r 
.A. Seen her come ont of the clmrch door and come to the 

corner and stop and start across. 
Q. Did she. get on the west side of. Pembroke, A venue· be­

fore she started to cross High Street 1 
A. She was on the left-hand side. She come from the 

church like this (indicating) ., 
Q., You have never seen this ~iag-ram l1efo:re, Imve you f 

This is Hig·h Street looking east ·t 
A.. Yes., sir. 
Q. And this is High Street going towards '\YeRfhaven °1 
A. Yes. 
Q. Here is the market here you say you were standing by 'l 
A. Yes! 
Q. This door? 
A. Yes., sir. . 
.Q. I want yon to sl1ow these gentlemen wl1at yon saw with 

reference to the woman who was strnck. 
page 61 ~ A. She had come out of the church this way. 

Q. The church is over hel'e and here is the 
:markett 

. .A. She come out of the cllm·ch this· way, and here is the 
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market and here is Hig·h Street right here. She was over 
here and started across this wav lJe.tween that bus-

Q. I don't understand wlrnt )rou are getting at. The Nor-· 
folk Ferry· is down this way 1 

A. Yes. 
Q. vVhat is it this wayf 
A. I call it west. 
Q. ·where is the church, on what corner? 
A. The church is on tl1e south side. 
Q. The south side. Is it the southeast or southwest? 
A. On the south side. 
Q. When she was struck was she on the same side of Pem_.:- · 

broke the church was on! 
A. Yes, sir. 
Q. On the same side ··i 
A. Yes., sir. 
Q. Go ahead and tell us. 
A. That is all I know about it. 
Q. Where was she bit in the street? 
A. She was about the di~tance from where I am standing . 

to them chairs. He come over on the south side and hit her. 

page 62 ~ The Court : Do you want to put the distance in 
the record? 

By Mr. M:c:Murran: 
Q. You say she was about from here to that chair? 
A. Yes, sir, back there. 
Q. Would you estimate .that to be about five feeU 
A. Five or six feet. 
Q. From the curb! 
A. Yes, sir. 
Q. And she was on the son th side of High .Street? 
A. On the sou th side of Hig:h Street. 
Q. And then the driver N\me over on the south side of High· 

Street, on his left-hand side, and struck her? 
A. Yes. 
Q. ··w.ha t happened after he struck lier 1 
A. He turned a round :,ind come back. ·vv e tried to get her 

up. 
Q. Where was she thrown! 
A. A distance, after she was hit, about thirty feet. 
Q. "'\Vhen her body come to rest~ where w11s iU 
A. Laying· on the south side of High Street. 
Q. How close to the gnt.ter1 

·, \ 
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A. Her head up to the ·curb! 
Q. Her head up to the curb¥· 
A. Her head about up to. the cm·b. 

page 63 r CROSS EXAMINATION. 

By Mr. Woodward: 
Q. Jim, you say you were standing right in front of Parker's 

Market? 
A. Yes, sir. 
Q. I believe that is a right long store, isn't it¥ 

- A. Right good size. 
Q; It has got three doors entering on High StreeU 
A. Two. 
Q. Twof 
A. I think two. 
Q. Which one of the two were you in 1 
A. (The first one going this way. There is flowers there 

(indicating). 
Q. The :first door is a flower market¥ 
A. Yes, sir. · 
'Q. And two doors in Parker's MarkeU 
A. Yes, sir. · 
Q. Is that right across the street from the church ·Or some-

what farther up Y 
A. Right across. 
Q. Right directly across¥ 
A. No, not even directly, but you can drive out of Pem­

broke into that door. 
page 64 r Q. It is directly across the street from about the 

center of Pembroke Avenue! 
A. Yes, sir. · 
Q. You say you were standing on the north side of High 

Street just about opposite of the middle of Pembroke Ave­
nue! 

A,. Yes, sir. 
Q. And you say it was around seven or eight o'clock at 

night? 
A. I don't know exactly what time. 
·Q •. How long have you known Virgie? 

· A. About twenty-five years. 
Q. You knew her pretty well¥ 

· A. Been seeing her off and on· for the past twenty-five 
years. 
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Q. How far does she live from you¥ 
A. She lives on Glasgow Street and I live on Pembroke. 
Q. You and she go to the same church Y 
A. Yes, sir. 
Q. You saw her when she left the church? 
A. Yes, sir. 
Q. She came right out from the church and started right 

across towards Parker's Market 1 
A. No, sir, she clidn 't start-she crossed Pembroke and then 

went towards Parker's Ma1~et. 
page 65 r Q. Crossed Pembroke 'i 

A. Yes. 
Q. That put her up beyond you? 
A. Right on the corner. 
Q. Did you know who she was when she came out of there? 
A. Yes, sir. She dresses up the church at night. 
Q. You knew she was dressing the church 1 
A. Yes, sir. 
Q. And you knew who she was 1 
A. Yes, sir. 
Q. w·here was the automobile when you first saw it? 

, lL Near the middle of Pembroke A venue . 
. Q. The automobile was right alongside -of you when you 
first saw it? 

A. No, sir. 
Q. Where was it¥ 
A. I was standing at Parker's door and he was on the left-

hand side right by the corner of Pembroke. 
Q. Did you see him until he got to the corner of Pembroke f · 
A. Yes. 
(J. · Where was he, down the street? 
A. No. He was right at the corner of Pembroke. 
Q. 1'Then you saw him which direction was his car headed? 

A. West. 
page 66} Q. Westf 

A. Yes, sir, straight down. 
Q. Straight west? 
A. North, I mean. 
Q. We will call it west. It was headed · straight west? 
A. Could not have been direct straight· but on the le£t-

l1ancl side . 
. Q. "\Vas he headed across the street? 
A. Across the street. 
Q. So he was not going up straight but across the streeU 
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A. Kind of cutting this way (indicating). 
Q. About how much of a turn would you say. his car was 

in¥· Let's take this as the automobile and this as the street, 
this table. You put it there the way you say the car was 

\ headed whe:n. you :first saw it. This is the side of the street, 
this is the other side and this would be west i Turn the auto­

, mobile the way you say it would be tm:ning. 
A. Tu·rning at ari angle like that (indicating). 

· Q. According to you the automobile was heading west at 
ab.out a twenty degree angle 1 

A., From the street. 
Q. Up the street? 

·A. Yes, sir. 
page 67 ~ Q. Where was Virgie at the time we we1ie just 

speaki~g of, when you first saw the automobile in 
that position f 

A. Standing on the curb and stepped down. 
Q. · She was standing on the curb 1 
A. Yes, she was standing on the curb and going across. 
Q. When the automobile was tumed the way you have put 

iU 
· A. In an angle that wa.y. 

Q. In an angle. So you could not tell whether it was going 
to turn in Pembroke Avenue, or not¥ 

A. I don't know. 
Q. You haven't got to Pembroke f 
·A. Pembroke runs like this. 
Q. It doesn't come across High Street ~l 
A. No. 

1 Q. Virgie was on Pembroke Y 
'A. Yes. 
Q. And the automobile you say was headed diagonall)­

. across the street there when Virgie was on the curb. How 
far was she f1;om the automobile at that time t · 

A. I guess about a distance from here to that chair. 
(~. About five- or six feet from the automobiie 1 
A. Yes. 
Q. And it was headed in towards the curb she was stand­

ing- on; and then she stepped off the curb and the 
page 68 ~ automobile hit her?' . 

Pi.. Yes, sir. . 
Q. You could see the automobile, could you, -g·oing arormd 

that way f You could see it all right t · 
A. Yes; I could see the automobile. 
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Q . .And she was standing on the curb five or six feet from 
it, and yet you say she stepped out and got hit? 

.A. Yes, sir. 

Mr. ,v oodward: That is all. 

RE-DIRECT EXAMINATION. 

By Mr. McMurran: · 
Q. J"irri, here is a photograph of the car looking down Pein.; 

broke .Avenue, marked Exhibit No. 1. Is this the church you' 
speak of here Y 

.l\ .. Yes, sir. 
Q. You live on this side of. Pembroke .A venue, the same 

side the church is on; is (hat right! 
.A. Yes, sir. 
Q. .And Virgie was on the opposite side of the street at . 

the time of the accident; is that right! 
A. Yes, sir. 
Q. There is a bus stop over here, a sign Y 
A. Yes, sir. 

Q. ·was she between the hus sign and the corner Y 
pag·e 69 ~ A. She was between the bus sign and the tree 

there. 
Q. She was coming out into the street? 
A. Yes, sir. 
Q. And when you saw the car the car was right here (in-. 

dicating) Y 
A. Yes. 
Q. Aud she was already in the streeU 
A. Yes, sir. 

:M:r. Woodward: I object to that. It is leading. 
The Court: Objection sustained.-

By Mr. McMurran: 
Q. Was she in the street at the time you looked up and saw 

the car? 
A. Yes, sfr. 
Q. Was she standing on the sidewalk when you first saw 

the car or was she in the street? 
.A. She stepped down just as I seen the car. 
Q. The car, I believe, was east of bed 
A. Yes, sir. 

I. 
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.. A. After she had taken about six steps the car hit her t 

Mr. Woodward: I object to that. 

• 

The Court: You are leadina- him. 
-Mr. l\fol\forran: ·- I don't think he understands 

page 70 ~ it. I think he Jms testified to that though. 
_ Mr. Woodward: Let's find out wl1at the witness 

knows. 

By Mr. McM:urrau: 
Q. Was she, or not., in the street at the time sl1e was struck? 
A. She was struck in the street about as far as from here 

to that chair. 

ALBERT BARNES (Col.), 
c,alled as a witness on behalf of the plaintiff, having- been first 
duly sworn, testified as follows: 

By Mr. Mcl\forran: 
Q. Your name is Albert Barnes. \Vhc~re do you li~e ~ 
A. 3020 Portland Street. 
Q. Where wei:e you working· in tlanuary of this yead 
A. At Parker's Open Air Market. 
Q. Where is that f 

A. High Street~ 3020. 
page 71 ~ Q. Is that opposite Pembroke Avenue 1 

A. Yes, sir. 
Q. vVere you there on Saturdny afternoon wlum Virgie 

Overton was in an accidei1t? 
A. Yes, sir . 
. Q. Did you see the accident? . 
A. I was standing· in tl1e front door, me and Sim Davis. 

standing talking. · ' 
' . Q. I want you to ten us what you saw at that time tl1ere, , 
Albert 

A. Jim and I was standing talking nnd cars was corning 
up from the railroad, coming up High Street. 

Q. You mean going west, 
A. Going west, coming from e:u~t going· west, but I didn't 

know about the lady was crossi_ng the street, and I told Jim 
-cars was coming so fast I ~aid, "Lookout,'' and when I 
said that this car hit. I 1·1111 across the street, Jim and I, 
because I thought it was my daughter. She ,vns coming down 
to see her mother. She worked ~ver there to the fish nrnrketr 

/ 
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and I run across the s-treet. I didn't know who t11e lady was 
until Jim told me who she was. 

Q. When you first saw the automobile, wher~ was iU 
A. I didn't know one from the other, but when I first seen 

liim, the car, it was up there about the railroad track .' 
.Q. What other cars besides the one that struck 

page 72 ~ Virgie did you see? · 
· A. Two or three of them come up th.ere. 

Q. Coming down going west.f 
A. Yes. 
Q·. Were they a.11 just about a.breast, or how were theyf 
A. They were about the length of from here to the door. 
Q. Apart? 
A. Yes, sir, and one car was over on the left-hand side of 

the road, over the white line. 
Q. Over the center of the road? 
A. Yes, sir. That is when I told Jim, "Look out,'' and 

when I said that the car went "Bnm" and I l1eard the brak.es; 
and when he struck her he whirled around headed back to­
wards E. High Street. 

Q. If I understand yon, that car was over beyond the white 
line? 

A. Yes, sir. 
Q. And continued on and hit herf 
A. Yes, sir. 
Q. What was he doing at the time? Was he, or not, pass-

ing- other cars? . . 
A. He was trymg to pass another car. 
Q. And he got over the white line? 
A. Yes, sir. 

Q. How far from the curb had t11e girl gotten 
page 73 r at the. time slrn was struck? 

A. I don't know exactly how far, but she was 
between the bus sh~·n and the oak free. 

Q. I am not talkfog about from the Pembroke A wmue curb: 
but Uie south curb of High Street. How far. in Hig·h Street! 
was she at the time she was struck? 

A. I reckon, about as near as I can judge. around about 
four or five feet, just had stepped down off the eurb. 

Q. Was she actually in the street at the time this car struck 
her? 

A. No, sir., I could not say. 
Q. She was in the street or on the sidewalk, was sbef 
A. No, she was not on the sidewa]k. 
Q. Obviously she had to be in the st~eet then f 

._. 
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A. Yes, sir. 
Q. Did you see her when she started in the street vz 
A. I seen her on the curb and she started down and I seen 

th~ cars and said, "Look out, Jim," and at that time the car 
struck! 

Q .. Struck ·her'l • 
A. Yes, sir. 
Q. Did you see the car when it turned around aud came 

~~y . ! 

. A. He didn't· go far up the street. ·when he strnck her 
· he slapped on brakes something heranse he whirlecl 

p~ge 74 ~ rig·ht aroun·d, and I run acrm;s. ,Jim got over there 
before I did. I went across behind him. 

Q. How far was her body thrown f · 
A. I don't know exactly, hut I know the spot that she was 

laying·. I know where she was Rtruck at. 
Q. A right considerable distance, was it, from where she-

was hiU . . 
A. A right good little distance from where she was thrown 

up there. 
· . Q. Was Virgie entirely on the sonth side of Hig·b Street 
at the time she was hit? · · · 

A. Yes, sir. 

Mr. Hillard: "\Ve object to the question. as leading·. 
The Court: Sustained. 

Bv Mr. McMurran: . 
"Q. Did you see the drive1· of the car aftenvards f 
A. Yes, sir. 
Q. After it hit her? 
.A. Yes, sir. 
Q. Where did you see him f . 
A. Standing at the back of the car. 
Q. Did you _notice auything about bis condition, ,or would 

you know? · 
A. As far as I know, -he had been drinking. 

page 75 ~ Whether he was drunk, or not, I could not say._ 
Q. He had been drinking f 

· A. Yes, sir. 
. Q. 'Did you smell anything on him 1 

A. I didn't get close enough to him.· 
· Q. Why do you say he was drinking t 
A. From the way J1e was walking .. 
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.: 
Q. In wl1at way was he walking? 
A: Kind of wobbling. 

' - ' t· 

CROSS EXAMINATION. 

By Mr. Hillard: . 
Q. When you first saw hjm he was standing in back of the 

cart 
A. He got out of the car ancl he was back of the car and 

walked to the front. 
Q. He walked from the back part of the car to the front! 

. A. Yes, sir. 
Q. And because of that you thought he had been drink-

ing? ' 
. A. Yes, sir. 

Q. You didn't smell any wl1iskey on ·him or anything else! 
.l\.. No. 

page 76 ~ Q. You ]1ave known Virgie a long- time, have· 
vouY 

A. No, sir, ·1 didn't know her. l\fy wife knows her. I just 
know her when I see her. 

Q. You saw her that night? 
A. YHS. I 

Q. You say wl1en the car struck Virgie it turned around 
in the street. Just let this table represent the street, Higq. 
Street from one curb to the other., and this ·would be about 
the center (indicating). 

A. Yes. 
. Q. Take this book and show us bow the car turned. It is 
hea~ing up Hig·h · Street . 

.A. She was along· there and the car c_ome down here, and 
this car was oYer the center side (indicating). When he· 
struck her, that is the w·ay it was. 

Q. That is the way it "Nas? _ 
A. Yes, sir. · 

Mr. Hillard: Let tl10 rcrord show tlte witness testified 
that when the car was past the center of the 8treet, wlien it· 
struck the woman it tnmed completely around, turued to its 
left, and it was headed west. 

Mr. M:cMurran: Headed east after l1e· tnmcd 
page 77 ~ around. 

Mr. Hillard: It was heading· east and bad turned. 
completely around to its left. 
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By Mr. Hillard: \ . 
Q. You say Virgie was four or five feet off the curb when 

he struck her? 
A. Something like that. I didn't ·measure it. 
Q. Did this car go up on the curb. 
A. No, sir, didn't go up on the curb. 
Q. She must have been out more than four or five feet ·t 
A. I don't know. I didn't measure it. 

· . Q. She must have be<:'n out more than four or five feet for 
him to have turned around like vou sav? 

A. I didn't measuro it to see· how far she was out in the 
street. 

Q. The fact is he struck her in the middle of the street and 
turned around to the left, clidn 't he? 

A. No. 
Q.. You say you had seen Virgie sfandiug on the corner 

and just as she stepped off the curb the car struck hod 
A. She was standing on the corner when Jim and I was 

standing there talking. 
Q. Did you see her when she came out of the church¥ 

A. No. 
page 78 ~ Q. You didn't sP.e her when she came out of the 

·church? 
A. No. 
Q. You were standing· there talking to Jim Davis, were 

you not? 
A. Yes. 
Q. What was the first thing yon noticed that attracted your 

attention at all to cars or the woman in the streeU 
A. I was putting· my stuff on tlie stand looking towards the 

west. ,v1ien cars come down I always look around that way. 
After I .finished I had stopped work and was standing· there 
talking- to Jim leaning up against the Rtand at the door . 

. Q. What was the first thing that attracted your attention 
there regarding this woman that wa8 struck by the car that 
did strike her t 

A. Attracted my attention f. 
Q. Yes. 
A. Nothing but cars. 
Q. How about this particular car; what was the first thing 

that called your attention to that¥ 
A~ Nothing called my attention to that until after it hit. 
Q. The first thing that called your attention to this-­
A. The car passed and I turned ·around and looks_ 
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. Q. You didn't pay any attention to this car-,~. 
page 79 } . A. Any more than .any other car. 

Q. The first thing that called your attention t~ 
this car was it struck the woman in the street¥ 

A. Yes, sir. 
Q. Yon didn't see it going- diag·onally across the street f 
A. Diagonally across f 
Q. Yes. . . 

' A. No. The car where struck this woman was passing an­
other car. 

Q. Did it turn as it was going up High Street, turn diagon­
ally to its left and go over and hit the woman f 
· .A.. Turn to its left? 

Q. Yes. 
A. It had to turn to its left to pass another car. 
Q. Did you see it turn to its left¥ 
.A.. I just seen the car passing. another car. 
Q. Did you see four or five cars going up High Street, and 

there was a car on the right of the car that struck the woman Y 
.A.. Yes, sir. 
Q. Next to the curM 
A. Yes. 
Q. There were cars parked. in front of Parker's :M:arket t 

A. Yes. 
page 80 ~ Q. And then . this is the car_ that struck the­

woman? 
A. Yes, sir. 
Q. And it was going straight up High Street f "\Vas it go­

ing· straight up High Street at the time it struck hed ~ .­
A. "\Vent straight up Hig·h Street when it struck her. 

~Ir. Hillard: That is all. 

RE-DIRECT EXAMINA.TION. 

Bv Mr. l\foMnrran: 
~ Q. Yon mean it was going in a westerly direction t 
A. Yes~ sir. 

Mr. Woodward: Don't lead him. 
Ji!r. McMuri·an: You want to stop the witness before he-

actually explains anything. . 
The Court: Don't lead him. Go ahead. 
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By Mr. McMurran: 
Q. You mean to say the car was going· west up High Street f 
A. Yes, sir. 

Mr. Hillard:· i object to the form of the qnestion. 
•. I 1.,t.·1 

Bv Mr. McMrtrran: . 
"Q. In whiGh direction was the car goin~ up Hig·h Streetr 

page 81 ~ Mr. Woodward:. Vle oh;jeet to leading the wit-
. ness and putting words in hiR mouth . 

. · Mr. McMurran: I didn't intend to lead, hut I don't want 
the witness to be mislead by queEltions from the other side. 

The Court You are still leading the,witness. 

By l\fr. McMurran: 
Q. In which direction was tT1e car traveling f 
A. West on High Street. 
Q. You said in 01·der to pasf; the other car it fumed t.o it~ 

Ieftf 

Mr. Hillard: I object to the question because it is lead-
ing. 

The Court: You are leading·. 
~Ir .. McMurran: I am asking· him to repeat what he said .. 
Tl.J:e Court: I don't think you intended to clo it. It is more 

or less of a,habit. 

Bv Mr. McMurran: 
·Q. While he was traveling weRt, in order to pass anotlier 

car what did the car lrnve to do1 
A. To turn to the left. · 

Q. He turned at an angle across the · Rtreet and 
page 82 ~ continued in a westerly direction? 

A. Yes. 

Mr. l\foM:urran: That is the plaintiff's case. I will take a 
non-suit as to l\fanlv 's. 

The Court: Gentiemen of the jury, there were two defend­
ants in this case, and :Mahly's, Incorporated, has been dis­
missed from the suit so we onlv have one defendant now. . . . 

l 

. I 
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LEONARD E. CROSS., JR.,. 
called as a witness on behalf of the defendant, having been 

· first duly sworn, testified as follows : 

By l\fr. Hillard: · 
page 83 } Q. State your name. 

A. Leonard E. Cross, ,Tr. 
Q. Where do you live, Mr. Cross? 
A. 631 N. Elm Avenue, City of Portsmouth. 
Q. You ar.e employed where? 
A. In the Norfolk Navy Yard. 
Q. On the night of .January 18th, when this accident took 

place, were you on High Street that night? 
A. I sure was, yes, sir. 
Q. "\Vhere? 
A. At the time the accident was taking place I was about 

eighteen or twenty feet from the accident. · 
Q. Were you drivirig· your car 1 
A. Yes, sir. . 
Q. In which direction? 
A. I was going west on High Street, _and the car that w~s 

in the accident was going in the same direction. I was goir1g · 
on the outside lane. 

Q. On High Street how many lanes of traffic are there? 
A. We have a lane, a parking lane. They have parking on 

each side of the street there and you have cars parked at the 
curb on each side of the street, then you have four lanes of' 
traffic moving at all times. 

Q. They are on the right-hand side going west? 
A. They are on the. right-hand side going west. 

Q. Is ther~ room between that and the center of 
page 84 ~ the street for two cars? · 

· A. Yes. 
Q. You were, traveling in which lane Y 
A. I was traveling on the inside lane. 
Q. Did you see the car that struck this woman? 
A. Yes, sir. 
Q. And it was traveling where? . 
A. It was traveling west on High Street on the ()utside 

lane. / 
Q. By the outside lane-
A. Hig·h Street is divided by white lines, and this car \vas 

traveling with the white line. 
Q. "\Vas on the inside of the white linet· 
A. Yes, sir. 
Q. On the inside lane going west 1 
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.A.. Yes, sir. . . 

. Q. Did you see this woman before she was struck¥ 
A. I saw her on the fender. -
Q. You saw her on the fender of the automobile 1 
A.. Yes. 
Q. Did you see her before the car stmck her¥ 
A. She was out a. little ove1i half-way the middle of the 

' Htreet like she was coming· from the church to the opposite 
corner, over to Parker's Open .Air Market . 

. p~ge 85 ~ Q. In what posit.ion with regard to the center of 
the street was she when she~ was struck by this 

car! 
A. She was bound to have been over half-wav of the center 

due to the fact that he hit her with the right front fonder. 
Q. She was over the. white line coining· towards Parker's on 

the south side or the north side! 
A. On the north side. 
Q. This is Pembroke Avenue (indicating:) 1 
A. Yes. 
Q. And here is Parker's :Market? 
A. Yes. 
Q. This is west and this is east 1 
A. Yes. 
Q. I understand you were going west'? 
A. Yes, sir. 
Q. And the car that struck her was g·oing west? 

. A. The same direction I was going:. 
~. Will you put a line there for the center of the street f 
A.· This ·whole thing is High Street. 

·Q. Yes. 
A. I am taking that for the center of th~ street (imlicat­

ing). 
Q. This is Pembroke Avenue·? 

page 86 ~ A. Yes. 
. Q. I want you to mark a cross mark at the point 

the woman was when she was };truck! 
A. Here is Parker's Open Air Market, nnd she was struck 

about right along in there. 
Q. ':pliat would be about in the middle of Pembroke AYenuc 

, if it was continued 7 
A. That is right. 
Q. Aud on the north side-­
A. Of Righ Street. 
Q. Of the cente·r line of Hig-h Street? 
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A. That is right, sir. 
Q. ·when she was struck by the automobile, tell us what 

·the automobile did an<l where she came to rest? · 
A. He struck her and carried her up on the fender, and 

hood of the automobile .• and J1e swerved the car around to· 
. try to avoid hitting her~ and when tl1e car stopped swerving 

he made a complete U turn in acrom, and stopped about eig·ht 
feet from the crossing, and she landed right there with her 
l1eacl in the curbing. • 

Q. What time of night 'was iU 
A. It was between six and sh:-fifteen. I tllink it had rained 

some that .dav because I borrowed an overcoat from a ~olored 
fellow, a top~oat from another fellow, and put. it under her 

head and covered her UJJ. · 

page 87 } Q. )lr.as fbe street wet¥ . 
.l\.. No, but the cur61iac1 water in it because her v' 

head was lying in the water. 
Q. You say when he struck her he carried her over to the 

curb? . 
A. Yes. His front wheels bit t.hc eurb and jammed on ·the 

opposite side of the street. 
Q. How fast were you driving, l\ir. Cross 1 
A. I could not have been driving over twenty-five miles 

an hour. I had just got the car 011.t. of the garage, a com­
plete overhaul, and I could not have been driving over twenty-
fiv~ , 

Q. ·when the gentleman, the defendant in this case, passed 
you how fast would you say he was driving·? 

A. Anvwhere from three to five miles faster than I was 
driving. ~ · . 

Q. vVoulcl you say he was driving l,etween twenty-five.and 
thirty? 

A. I think he was driving close to around thirty. 
Q. After the woman was struck did he get out of the car f 
A. I was the first one to her. · 
Q. Did the defendant, l\fr. Slaughter, get out? 
A. Yes, he got out of the car. 

Q. Mr. Slaug·hter got out f 
page 88 ~ A. Yes, sir. 

Q. Diel he render any assisfance he could 0? 
A. Yes, he sure did. He could not go anywhere because 

his steering wheel was locked. 
Q. vVere you around with him after the accident¥ 
A. I rendered all the first aid I could possibly to her until 

the ambulance came and P,;Ot her and we put her in the ani-

I I 
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Leonard E. Cross, Jr . 
. : 

bulance and sent J1er to the hospital, and I think the City of 
Portsmouth sent an officer ont there to iuvesfomte the case. 
He said, ." Cross, since-'" .. , 

Mr. McMurran: I object to tl1at. . 
The Witness: I was standing t}lere and he told me would 

I drive this boy down to Police Headquarters. 

By Mr. Hillard : 
Q~ Did you take him f . 
·A. :No, because the car was not in running condition. 
Q. You didn't go to the police station 1 
A. No. 
Q. Did yon get close to Mr. S1anghterf 
A. Yes., definitely did. I was underneath his steering wl1eeL 

He showed me how to work the ignition on the· Chevrolet. 
. Q. You were underneath the steering wheel in the same-

carf · · , 
· A. Yes. 

p.age 89 ~ Q. Did you smell nny wI1iskey or alcohol on hi8'-
breathf 

..A. No, I didn't. He was in a nervous condition .. 
Q. Did yon notice anything to indicate that he was drunk 

or had been drinking! 
·· A. No, sir. 

Q. Di4 you know Mr. Sla1:1ghter before this timef 
A. I knew him in the Navy Yard, bnt as to knowing him 

by name, I didn't. 
Q. You didn't know what his name was f 
A. No. 

· Q. ,Have you got any interest in this case in any way,. shape 
or form other than you have been summoned ]1ere ! 

A. I haven't been summoned. 
Q. You baven'U 
A. No. 

' Q. Were there any other cars besides S1aughter 1s cai-
around there? 

A. There were cars parkefl in front of the open air market .. 
Q. Any cars traveling in the opposite direction? 
A. I didn't see any. If tliere had been any coming from 

the other way there would have been a tie-up. · · 
Q. Mr. Cross, I want to ask you this, that before the acci­

dent, before the woman was i;;truck, was Mr. Slaughter's ca1~ 
at any time on .. the left:-hand side of that white line! 

---
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.A. I could not answer that, sir, but when he 
page 90 ~ struck her- · 

Q. I mean between tl)e t.ime he started by yott 
and the time he struck the woman, was he on the left-hand 
side of the white line? 

A. No, I don't think so. 

CROSS EX.AMINATION. 

By Mr.Mcl\Iurran: 
Q. Mr. Cross, did I understand you correctly to say "there 

were no cars traveling east on High Street at the time that ' · 
you say? 

A. No, sir. 
Q. I believe you say if there had been there would have 

been a crash Y 
A. Yes. 

'· 

Q. That would indicate Mr. Slaughter's car must have been 
over on the other side of the street Y · .. 

A. No. He made that complete U turn to try to avoid· hit­
ting her. 

Q. So the south side of High Street, south of the .center ' 
of High Street, was clear f · 

A. Yes. 
. Q. Of traffic Y 

page 91 ~ A. Yes. 
Q. This woman was coming from the south side 

to the north? 
A. That is right. 
Q. Crossing the street f 
A. Yes. 
Q. She was upon the street and walking on her side of the 

street? 
A. Yes. 
Q. Do you know how wide Hig·h Street is from cur.b to 

curb? 
A .. No, I could not answer that. 
Q. Would you say approximately sixty feet? 
A. Yes, wider than that, I ,think. 
Q. ·wider than that'? 
A. Yes. 
Q. You say that. at the time ,you were traveling west there 

were cars parked up ag·ainst. the curb in front of the ma.rketf 
A. Yes. · 

\· 
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Q~ Had you, at the. time this car passed you, reached the 
market, the east end of the market' 

A- No; I badn 't reached the market 
Q. How f3:r had you gotten beyond the Belt Line tracks 

when the car passed you? 
pag·e 92 ~ A.. The car passed me at the Belt Line. tracks. 

Q. Passed you at the Belt Line tracks Y 
A.. Yes. 
Q. Then you continued in the second lnne, the middle lane 

of traffic on the north side of High Street? 
A. Yes. 
Q. And he was going by you on the extreme left f 
A. He bad aheady passed me. 
Q. On your left side ·f 
A. Yes. He passed me at the Belt Line. 
Q. There were no cars between yo1,.1 and the place where 

· the accident occurred, no cars in the mi<~dle lartet ' 
A. No. 
Q. Was there anything in the world to prevent him from 

getting into the middle lane rather than over to the left-hand 
la:tie 7 

A~ No, I don't think so. He could have-he tried to avoid 
bitting her. He swui1g· over. 

Q. To his left t 
·A.Yes. · 

Q. He didn't swing to bis right 1 
A. He could not have. He. would have hit mo. 
Q. I thought he had passed you at the Belt Line? 
Ai He had, but he was only a few feet ahead of me. 
Q. ·well, he didn't pass you rig-ht at the Belt Line¥ 

A.. Yes, he passed me at the Belt Line. 
r page 93 ~ Q. He passed you at the Belt Line? 

A.. Yes. vVe were running just like this (iudi-
eating). 

Q. Just about the same speed! 
A. I was running· about twenty-fl.Ye and he was running 

about twenty-eight to thirty. 
Q. When he· struck her you say he carried her body on his 

fenderT 
A.. A.nd the hood. 
Q. What distance did he carry lier body7 

.A. From the center lane he cut around and the car stopped 
about six feet from the corner at the inte1·section and slie 
fell about eight feet away from the c.ar, the whole length of 

· 1 
1 
the car. · · 
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Q. .i\bout eight feet f 
A. Yes. 
Q. This was about six feet from the curM 
A. No. He hit the curb. 
Q. He hit the curb 1 
A. Yes. 
Q. Did he hit the curb before he hit her1 
A. No. He hit her here (indicating). 
Mr. vYoodward: Point out where "Here'' is. 
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Mr. M:cM:urrau: He has already indicated it by 
page 94 ~ an X. 

Bv Mr. 1\foMurra·n: 
"Q. Put a C there for Cross. 
A. He hit her here and when he hit her here he swerved 

the car. He tried to avoid bitting her and when he did. ·she~ 
hit the right front fender and this part of her body went 
up on the hood, was f ore.ed to the hood. 

Q. The right or left side of hC1r hody? . 
A. Let me get that right. This 11art of her body hit-. 

this part of her body ,vent up 011 top of the hood, and she lay 
there until he made this tum and she fell off here and he 
stopped here ( indica thig). 

Q. From this point to where he stopped his car? 
A. Yes. 
Q. And to the point where her body was here (indicating) f 
A. Yes. 
Q. And the back of his car was about what distance-:-· 
A. I would say that is approximately about four fCl,!t.' 
Q. What is the length of his cad 
A. I could not answer tlmt.' 
Q. About eig·ht feet! 
A. Yes. · 
Q. Eight or ten feet? 

A. Yes, something like that. 
page 95 ~ Q. How far was the front of his car from tbe 

intersection 1 
A. The front of his car was about four faet. 
Q. About four feet¥ 
A. Yes. 
Q. How far, would you say, from the point where he struck 

her he carried her body unt~l he dumped lwr in the guttc~r? 
A. Here is the · street, if the street continued on across 

here. It is like that, you see. If the street ]md continued on 

' 
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through there I would· say he carried her body approximately 
about twelve feet. 

Q. Pembroke Avenue is abo.ut forty feet wide.i isn't iU 
A. No . 

. •
1
• • Q. It is noU 
·A. No. 

· Q. Look at these pfotures here. Can you tell anythii1g h~­
looking at the pictures as to how wide· it is! 
.A. No. 

Q. You can'U 
A. No.· 
Q. How wide would yon say Pembroke is t 
A. Al1out thirty feet. 
Q. You think he hit· her over here, and across: the street 

would be thirty feet; is that rightY. 
page 96 ~ A. Yes. 

Q. Ancl carried her the distance of the street ·i 
A. Yes. 
Q. Thirty feeU 
A. Yes. 
Q. Carried her down here and deposited lier clown here as: 

you have indicated? 
A. Yes. He carried her from this point to this point, about 

eighteen to twenty feet. 
Q.:' He didn't deposit her at that point ( indicating H 
A. No, but he was swerving all the time. He didn't de­

posit her at this point (indicating). He could not have. 
By the Court: 

Q. Why7 
A. Because I would have run over lier mys~lf~ 

By Mr. McMurran: 
Q. You were right behind him f 

, A. If she had not stuck to his fender and hood and he hacl 
not thrown her this way (indicating), I would have gotten 
her. · 

· Q. You just now said if he had deposited l1er there (indi­
cating) yo1;t would have struck hed 

A. No, .I didn't say that. 
Q. I misunderstood you then. 

A. You misunderstood me. If he had thrown 
· page 97 ~ her to my left or rig·hf I would have struck her,. 

but she stuck to the f encl er and hood. 
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Q. Anyway he carried her on down and deposited her body 
around here (indicating) f 

.A.. Yes. 
Q. And he came up here some distance and the back, of his 

car was four feet from her facing in an easterly direct.ion Y !· 

.A.. Yes. 
Q. You say the police arrived? 
A. Yes. 
Q. And they asked you 'to drive him downtown f 
.A. • .Yes. 
Q. Why didn't they let him drive downtown? 
A. Because they put him under arrest. 
Q. You were going· to drive ,his car 7 
A. Yes. 
'Q. And you found you could not drive his car?· 
A. Yes. 
Q. Because it was broken 7 
·A. Yes. 

:' 

Q. After he hit her the wheels locked Y 
· A. The wheels must have jammed when he hit the curb. 
Q. You were driving a car Y 
A. Yes. 

Q. So when the police found he could not drive 
page 98 ~ his car they wanted you to take him downtown. 

Why didn't you carry him in your car? · : · 
A. I was going fo but the radio car came up at that time. 
Q. The radio car carried him away! 
A. Yes. · 
Q. If you were traveling right along abreast and he wa_s 

just a litle ways in front of you you could not see the cen_ter 
line from your driver's seaU 

.A.. No. 

By Mr. Hillard: 
· Q. I understood you to say it was about a quarter past six Y 
A. Between six and a quarter past. 
Q. Was it about dark'? 
A. It was dusk. 

CHARLES SLAUGHTER, lR., 
.' I 

the defendant, having been fl rst duly sworn, testified .as fol- 1, • 

lows: · 

By Mr. Woodward: 
Q. You are Mr. Charles Slaughter, Jr. 
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page 99 ~ A. Yes, sir. 
Q. You were the driver of the car involved in 

this accident we are talking about 1 
· A~ Yes, sir. 

Q. Where do you live, Mr. Slaughtel'Y 
· A. 702 Fourth Street. 
Q. What do you do? 
A. Apprentice in the Navy Yard. 
Q. How long have you been in the Navy Yard? 
A. Counting Army time, about six years. It all counts on 

Civil Service. 
Q. When did you go back to the Navy Yard t 
A. March 4, 1946. 
Q. Where were you prior to that t 
A. You mean before I went in the Army? 
Q. No; before you went back to the Navy Yard in 1946¥ 
A. In the Army. · 
Q. How lo1_1g were y"ou in the Army? 
A. Three years. 
Q. What time of day did this. accident happen f 
.A. Around six o'clock. 
Q. In January? 
A. Yes. 

Q. You were going in what direction¥ 
page 100 }- A. West on High Street. 

Q. How fast were you traveling¥ 
A. Around twenty-five miles an hour. 
Q. Where did the accident happen f 
A. Well, it was approximately at that florist shop near 

Parker's Open Air Market. 
Q-. Beyond the Belt Linc Railroad? 
A. Yes, sir. 
Q. About how far beyond the Belt Line? 

- A. I guess it is maybe a half block from the Belt Line to 
ili~&~r~~ . 

Q. What part of the street were you traveling in before the 
ace id en t occurred? . 

A. Approximately the outside lhle-
Q. By the outside line, what do you mean? 

, 4-. Three lanes of traffic g·oing west and I would lrnve been 
in_ the third lane on the outside heading· west. 

Q. Is that the right or left-hand. lane? 
A. It would have heeu the left with reference to the curb 

on .the right-hand side. It would have been in the left-hand 
line. 
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Q. Thete are three lanes Y 
A. Yes. 
Q. Were any cars. parked there? 

A. Yes. 
page 101 ~ Q. That occupied the first- lane? · 

A. Yes. 
Q. And there were two lanes in which the cars could moveY 
A. Yes.· . 
Q. You were in the lane nearest the center? 
A. Yes. 
Q. Prior to seeing· this girl, on which side of the white line 

were you? 
A. I was on the right-hand side. 
Q. Tell in your own words just what occurred? , 
A. It had been raining that day. It was more or less misty. 

It was not exactly fogbry, but a bad night to see. Lights w:ere 
· on at Parker's Market, and further up the street, I don't · 

know exactly how far. You can't judge distance very -good 
at night. There was cars coming _and were glaring, and I 
didn't see the woman. Just at the time I saw her I hit her, 
and I cut the wheels the best I could to keep from hitting her, 
and went on and slapped on the brakes and cut the steering . 
wheel to the left, and the car slid to the left-hand side of High 
Street and headed in the opposite direction, east towards the 
ferry. 

Q. When you came to a stop your car was heading ·back 
downtown? 

A. Yes, sir. . 
page 102 } Q. vVere you up against the curb? 

A. Yes, sir. 
Q. About where·was the girl lying when you got ouU 
A. She was behind mv car. 
Q. How did she get from the right-hand side of the street 

over there? · 
A. I imag-ine she must have ~tuck to the fender. I was busy 

trying to control the car when it kept around and hit the curb, 
and when I got out she was lying behind the car. 

Q. Behind the cart 
A. Things happened so fast. 
Q. Did you, or not, have your headlights on Y 
A. Yes. 
Q. What beam did you have on? 
A. Lowbeam. 
Q. That is the beam that cuts them down on the road1 
A. Yes. 
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Q. From the time you saw her until your car struck hc:r,. 
wlmt did you do T 

A. The minute I saw her I started cntting .. 
Q. :Started cutting¥ 
A. Yes. . 
Q. In which direction f 

· A. To the left. It was not enough distance to avoid hit-
. ting her. · 

page 103 ~ Q. What part of your car came in contact with 
herY . 

A. The right frqnt fender. 
Q. Did you get out of the car when it stopped¥ 

· A. Yes. . . 
Q. Do you remember tl1c gentleman who just testified, l\fr·. 

Cross? 
A. Yes, I remember him. 
Q. Did you know him bcf ore the accident Y 

. A. No, str. I had not seen him and didn't know l1im. 
Q. Did you talk to him theref 
A. He was trying to do something for the wommt \Ve 

. spoke a few words. I don't remember exactly what was said. 
He was going to try to drive the car downtown but it would 
not run.· 

·Q. The car you had been driving t 
.A. Yes. 
Q. Were you in the car with him 1 
.A. Yes, sir. I was sitting on the right-hand side and he 

was under the wheel. . · 
Q. Both on the front seaU 
A. Yes. 
Q. Trying· to start the car but it would not run Y 
A. Yes, sir. 
Q. Were you drunk¥ 

A. No, sir. 
page 104 }- Q. Was there any charge placed against you 

for driving under t}le influence¥ 

Mr. McMurran: I object to that. 
The Court: Do you waiit to be heard on that f 
Mr. Woodward: Yes, sir. 

,,· The Court: Gentlemen, step ·out until you are called, 
please. 

( The jury retired). 
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The, Court: \Vhat is your question? 
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Mr. Woodward: The evidence here by these colored people 
is that this man wa8 wobbling·, and ·one said he could sme11 
liquor. · The evidence is the police came there and he was 
placed undei· arrest, and I asked him whether tl1ere was any 
charge of being drunk placed against him. 

l\tfr. l\foMurran: The objection to that is whether he was 
arrested, or not. I asked a witness if he drov~the man down­
town and the witness said 110, he was under arrest. The other 
witness they put on volunteered that information. He wants 1 

to know whether any chH rge of drunkenness was placbd 
against him. I say it is immaterial, you could not show the 
adjudication if you wanted to. 

The Court: I think I will sustain it, to which 
page 105 ~ you except. . 

Mr. vV oodward : Note an e~ception, and, if. 
permitted to testify, the witness would answer no charge of\ 
driving· drunk or being under the influence of liquor w~s · 
placed against him by" the police as a result of the accident. 

(The jury returned to the courtroom.) 

CROSS EXAMINATION. 

By Mr.,McMurran: . 
Q. Mr. Slaughter, whose car was this you were driving? 
A. Belongs to l\fanly 's Cleaners. . 
Q. Did you have permission to drive that day f 
A. Yes. · 
Q. When did you get the car? 
A. It was that afternoon. I don't remember e:xactlv what 

time I g·ot it. · 
Q. ·was it early afternoon "I 
A.. No, kind of late, I imagine maybe two o'clock. 

,, 

Q. Two or three o'clock¥ 1 , 

A. Yes. 
Q. After you got the car, where did you go? 

A. ,,rent out ~11 the Deep Creek Boulevard t9 a 
page 106 ~ friend's of mine house, a boy I used to know in the· 

Army. 
Q. .T ust paid him a friendly visit Y 
A. Yes. 
Q. How long· did you stay there? 
A. Approximately an hour and a half, m:1ybe two hours: 
Q. That was on the Deep Creek Boulevard f · 
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· . A. Yes, sir. 
Q. After you left his house in about nu hour and three­

.quarters, where did you go? 
A. To my· honie . 

. Q·. Yon never got to your horn~ 1 
A. Yes, I got to my home. 
Q. You went to your hom·e T 
A. Yes. • . -
Q. Then where did you goY 
A. Started for Park Manor. 
Q. Where? 
A. Started to Park Manor. 
Q. "\Vhere were you_ goingf 
A. To see a friend of mine. 
Q . .Anqther social visit! 
A. Yes. - I wanted to borrow some money from him. 
Q. Park Manor is where T • 
A. Out towards Citv Park. 
Q. ·what time was it you left to go to Park :Manor f 

- A. Approximately a quarter to six, m~ybe ten 
page 107 ~ minutes to six. . 

Q. What! . 
A. About a quarter or ten minutes to six. 
Q. You came up High Street? 
A. No. I go down Oouut.y Strer.t. I come into High at 

Robertson's Cleaners. 
Q. You came down County Street and tmned into "\Vestern 

Branch Road? 
A. Yes. ~ 
Q. Then ·you turned into High Street in a westerly direc­

tion! 
A. Yes . 

. ·Q: When was it yon came abreast of the Cross car? 
A. I guess approximately along there at the railroad tracks!' 

. right at the Belt Line., I think it is tl1e Belt Line tracks run-
hing across there. · 
· Q. He was traveling west, too? 
A. Yes. 
Q. Did you see him when you entered High Street from 

Western Branch Boulevard, the old vVestcrn Branch Boule-
vard¥ . -

A. Yes, I saw him coming up Hig·h Street, I believe. 
Q. You saw him coming up High Street. "\Vere you mov-

ing, tooY · 
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Charle.• Blau,Qhte,·, Jr. '~ 

A . .As well as I remember, I was caught by that 
pag·e 108 ~ stop light. at Ninth Avenue. · . 1 

Q. You were coming up--
A. I will retract that statement. I believe I come in about 

.Ninth Avenue. It is the street that goes down by the ·dty 
deaners. 

Q. Wes tern Branch 1 
A. No, went down further. 
Q. Sixth Avenue¥ .. 
A. I don't remember exacUy, but I believe the stop~ light 

caught me at Ninth Avenue, and after we left the stop light, 
that is when I passed Mr. Cross. Mr. Cro8$ didn't stop. for 
the stop light. He had gone through. 

Q. You were waiting for it. fo change; is that. right Y 
A. No, I didn't see it at the stop light; saw it when I . 

started through. 
Q. Mr. Cross had gotten across the street before it changed 

f rorn green to red¥ · , 
A., Did he say that t 
Q. I am asking you the question. 

Mr. Woodward: You are making the statement. 

Bv Mr. l\foMurran: 
·Q. Did he go through the ·g-reen lig·ht or red liglit."' 
.A. Green. 

Q. ·when the light is green on High ·street that 
page 109 } he was traveling on it is red on Sixth Avenue_! · 

.A. I was out of Sixth Avenue. 
Q. You had to come to a stop at Sixth Avenue while. he 

crossed on the green though? 
A. At Sixth Avenue? 
Q. 'J~he light had to change from g;reen to red on High Y 
A. That is rig·ht. 
Q. Yoti made a left turn into High Streett 
A. Yes. 
Q. Mr. Cross was already up the street some distance when 

you made the turn f 
~ A. I don't know how much distance. 

Q. You came out on High Street and headed in a westerly 
direction behind him! 

A. Yes. 
(~. You overtook him where! · · · 
A. If I am cori:ect.,. a stop light caught me and I i!llagine 
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Charles 8lau,qhter, Jr .. 

jt was at the stop light at Ninth Avenue. It has been nine 
months ago. . 

' Q. You don't know whether yon had stopped at a stop lig·ht 
on Ninth Avenue f 

A. No. 
Q. You were in the extreme left lane f 
A. Yes, ·on .the center. 

Q. He was in the middle lane r 
. page 110 ~ A. Yes. 

/' Q. You speeded up l\ little to pass- 1\fr. Cross t 
V A. To about twenty-eight miles an hom .. , I imagine. 

Q. You speeded up to pass him f 
A. Yes. 
Q. You say you didn't see this colored woman until you. 

were right on her? 
A. That is right. 
Q. You made a complete left tnrn, the car swung aronnd ·~ 
A. Yes. 
Q. There were no cars approaching from the west towards 

the east or they would have run into you? 
. .A. None approaching close enough to interfere with my 

turning. 
Q. '11hcre was nothing to obstruct your view in front when 

yon crossed the Belt Line tracks t 
A. It was a misty night. 
Q. Parker's Open Air Market was to your ri~·htf 
A. Yes. 
Q. w· as there anything to prevent you, w1 hen yon crossccl 

the Belt Line tracks, from sceino; anyone cros-sing from Pem­
broke Avenue, crossing High Street 1 \Vas there m1y ob­
struction in front of you¥ 

A. Poor visibility. 
Q. Poor visibility? 

'page 111 ~ A. That is correct.. . 
Q. ,Yith that poor :visibility did you sJow tllc­

car down·t 
A. As soon as I saw her I applied the l)ra:kes and cnt to the· 

left. · 
Q . .I am not talking about f.hat. Before that did you drive 

. slowly enough so that you could stop? 
A. Twenty-five miles an hour is controlled speed. 
-Q. There was nothing to obstruct your view from seeing· 

-her? . . 
A.' Poor visibility. 
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Cha1·les Slaughte·r, Jr. 

Q. Your eyesight is good 1 
A. 20-20. 
Q. Your headlights were all right? 
.A. I imagine so. . 
Q. You didn't see the woman until you were right on her¥ 
A. Right on her. · 
Q. When you hit her did your lHakcs slide the car? 
A. When I cut the car to the left I slapped on tl1e brakes.· 

I cut the car as far as I could. It would not turn anv more. 
Q. Did you skid? .. 
.A. I imagine so. 
Q. You Rkidded from the point where you hit her. Did you 

apply the brakes when you hit heri 
A. I would say at the time my brakes were fully applied 

she was hit. 
~age 11:! ~ Q. How far away was she when you saw herY 

A. I could not sav the distance. 
Q. Can you point out any distance 1 . 
.A. It .muy han\ been five feet or fifteen. I can't estimat~ 

good on a thing like that. . ' 
Q." You chive a car down the street, when you can't see 

but five feet ahead of you., at twenty-five miles all" houd 
A. No. 
Q. Is that what you state¥ 
A. No. 
·Q. You don't know, when you saw her, ho\\~ many feet she 

was awayf 
A. No. I would be afraid to estimate the distance. 
Q. When you hit her you know the brakes were locked?· , 
A. I know the ~ar vrns turning and the brakes·were scream-

ing. . 
Q. How far did you g·o up the street before your car made 

~ complete u turn? . 
A. I don't know how much distance a ~ar lms to goo to make 

a full U turn. 
Q. Do you know how far you ,vent? 
A. ·when something happens like that you don't pay at.:. 

tention. 
Q. You saw the woman lying- in the gutter? 

A. Afte1· I got out of the car. 
page 113 ~ Q. Where did you go then? 

A. Vl ent back to the womaff and Mr. Cross 
came over to assist. 

Q. Was anybody with you at the time? 
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A. No, by myself. 
Q. By yourself? 
A. Yes. 

JV. J. Griggs. 

W. J. GRIGGS, 
calleq. as a witness on behalf of the d«?fendaut, having been 
first, duly sworn, testified as follows : · 

By Mr. Woodward: 
Q. You are connected with Manly's "/ 
A. Yes, sir. 
Q. You are the one who loaned :Mr. Slaughter the car¥ 
A. Yes. 
Q. You ·saw him at the time you loaned him the cart 
A. Yes. 
Q. That was about what time in the afternoon? . 

A. I would Ray around two or two-thirty, some-
page 114 r thing like that. . 

Q. What was his condition at that time with re'."" 
spect to being intoxicated or drunk? 

A. He wasn't drinking-. If he was I didn't know it. 
Q. Or you wouldn't have loaned him the carf 
A. I certainly wouldn't. . 
Q. Did you see him any niore that .dayf 
A. Yes, around eight o'clock I went down to the jail. I 

had heard what had happened. 
Q. You talked to 11im then f 
A. Yes. · 
Q. vVas he drunk then Y 
A. No, 1sir. 
Q. You don't know a~1ything about tlie accident yomselff 
·A. No. I was working down at tlie plant. I wasn't there .. 

By Mr. l\ticMurran: 
' Q. He was locked up in jail when you saw him·? 
· A. Yes. 
Q. He had not been hailed outf 

· A. No, sir. 

page 115 ~ Mr. Woodward: Thnt is the defendant's case. 
. The Court: GentlenH?n, how ahout forty-five 
. 'miuµ.tes for lunch? Is that. suffici~nt time to g·et your lunch 0! 

Suppose you return at two o'clock. 
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'Thereupon, at olie-ten P. :M:., an adjourumc-mt was taken to, 
two P. M. 

page 116 ~ AFTERNOON S.ESSION. 

Met a.t close of recess. 

·Present:· Same parties as iiel'etofore noted. 

I~STRUCTIQNS. 

Plain,tiff' s Instru.ction No .. 1 (Granted): 

'' The Court instructs the jury that it is the duty of the 
drivers of automobiles upon streets and highways to drive 
to his right of the center of th~ street and if you believe from 
the evidence that the defendant drove his automobile to the 
left of the center of High Street prior to the time of the im­
pact and ran into and upon the plaintiff and she was without 
fault and this was the proximate cause of her injuri'.es:, you 
must find the verdict for the plaintiff in this ease.'' 

Plaintiff's lnstnu:tion No. 2 (Grant~rl) :f~f'u/1-'"'- ,11.,t.rU1#t 
~ ,PJ·-·,~ ,' )' 

'' The Court instructs the jury that the driver bf ev<!ry ' 
motor vehicle upon the streets shall ~4 the_ 

pag·e 117 ~ rig·ht of way to a pedestrian crossing :B'.igh Street 
. at an intersection . with another street, and th.e · 

ped<~Htrian shall have the right of way over such vehicles, 
and it is the duty of the driver of all cars to slow down, ch1p1ge 
their course, and come to a complete stop, if necessa1·y, to 
permit the pedestrian to safely and expeditiously' cross such 
intersection; and if the jury believe that the plaintiff in this ,. 
case was crossing· High Street at the .. intersection of P. em. broke 
Avenue and High Street it w~~Jll~- ih1ty of the de~11d~~ . 
give the rig·ht of way to the plaintiff."~~ .,:a.,de-~ ..,_ .. "4v 

..IJ-·;,,l.--~ ;--..,-

Plaintiff's I nstnwtion No. /J ( Gran.pea) : 

''The Court instructs the jury tliat it is the duty of every 
driver upon the Streets and Highways of this State to keep 
a proper lookout so as not to run into and upon persons that 
·are walking upon the said streets and highways ancl if. you 
believe from the evidence in this case that th~ defendant, 
Slaughter, did not keep a proper lookout and as a proximate 
resnlt thereof ran into the plaintiff. you should find a verdict 
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'. ifo.r th6 'plaintiff unless tl1e plaintiff was g·uilty of contributory 
1;1egligenee. '' · 

Pli:iiiitiff~s Instrnetion No-.. 4 (Granted): 

"The Court instructs the jury that it is the duty of every 
·driver upon the Streets and Hig·hways of this State. to lmve 

the- same nuder proper control at all times i:;-o as. 
,pag·e 118 ~ to avoid running ilito and upon persons using· the-

streets and highways and if you believe from the· 
.evidence in this case that the defendant did not have· his car 
under proper control at the time of the accident and this was. 
the proximate case of the plaintiff's injuries you muRt fim.l 

. f 01~ . the plaintiff.' ' 
I 

Plaintiff's histruct-ion No. 5 (Granted) : 

'' The Court instructs tlie jury, if you find for tlm plaintiff,. 
yo11 should allow her such sum as you believe from the evi­
dence will compensate her reasonably for the injuries re­
ceived; and in estimating her damages may take into consid-

. eration the mental and physical pain and suffering, if any,. 
cons·equent upon the injuries;. all medical and hospital ex­
pense~; the reasonable value of the~ time already lost, if any.,. 
consequent upon the injuries, and, if ypu .believe from the· 

, evidenc,~ that said injuries are permanent and will partially 
disable her, in the future; and, in this connection, you may 
take into consideration the age anc1 physical condition of the 
plaintjff and the· pro-bable dnFation of her life at· the time o'r 
the injury, under all the proof in the case, not to exceed the-

. amou11t sued for in this case.'' 

Defendant's I nstn1ctio11, A ( Granted) : 

"The Court instructs the jury t.hat the l)asis of this action 
is the charge that the defendant, Slaughter, was neglig·ent 

. in the operation of the automobile being driven. 
p;:ige 119 } by him in the manner set forth in the plaintiff's 

- notice of motion and bill of particulars. Before. 
the plaintiff can recover, she must establish by a preponder­
ance of all of the evidence that her injuries were proximately 
caused by such negligcmcc of the defendant, Slaughter .. There 

_ is no presumption arising from the mere happening of· ·the 
injury that Slaughter was negligenf. On the other hand, the 
law presumes the dcfendant..1 Slaughter, to have been free­
from neg·ligence, and this presumption remnins as tlm bal,' to 
.any recovery by the plaintiff until such time as the plaintiff 
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establishes that tl1e defendant was neglig·ent and that such· 
negligence proximately caused her injury. The burden rests. 
upon tl1e plaintiff to 1n·o-ve ~uch neg;ligence; and not upon the 
defendant to disaprove it. Suspfoion or probability of such 
negligence, or even that it is jm,t as likely that the defendant 
was negligent as tl1at he was not neg·ligent, is not sufficient 
to sustain a verdict for the plaintiff. , 

If, after considering· all of the evidence, you find that the 
plaintiff has failed to establisl1 the neg·ligence of the defend­
ant, and that such neg·ligcnce was the proximate cause of her 
injury, by a preponderance of the evidence, then you must 
find for the defendant.'' · 

Defendant's Instruction B (Granted): 

'' The Court instructs the jury that the law re- . 
page 120 ~ quires a pedestrian, before starting to cross a 

street, to look to the left for traffic approacl1ing· 
on that side, and upon reaching the center of the street, to · 
look to the right for traffic approaching on that side; and' 
while the statute accords a pedestrian the rig:ht of way at 
intersections, such pedestrian is gnilty of contributory neg­
lig·ence which bars any recovery for injuries suffered, if the 
pedestrian attempts to assert the right of way in the face of 
approac:hing traffic dangerously near. 

If you believe from the evidence in this case that the plain­
tiff failed to observe the legal duties required of her in aI_ly 
respect, or that she attempted to continue to cross when the 
defendant's automobile was so close that she could not safely 
do so, then she is guilty of eontributory neg-ligencP and caJJ­
not recover in this action.'' 

)fr. Mcl\Iurran: The plaintiff objects and excepts to the 
action of the Comt in gTanting Defendant's Ins'truction B 
on the ground it is the duty of the driver of an automobile· 
to .yield the right of way to a pedestrian who has already 
entered the intersection in a proper manner, and this instruc­
tion concludes that plaintiff wou d be o·uilty of contributory 

· geglipence as a m,atter ~--a-w 1 s e coutim'tes 
page 121 ~ crossmg the street: 
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1 Defendant's Instru,ction C (Granted): 

'' The Court instructs the jury that in determining whether 
defendant, Slaught~r, was negligent in failing to see the plaiu-

. tiff in time to avoid striking her, you should take into con­
sideration the time of the accident, that is, that if it was 
dark; or other cars moving in the immediate ':icinity; the 
color of the plaintiff's clothing, and other facts and circum­
stances existing at the time and place of the accident, or 
such of them as are shown by the evidence to have existed." 

· Defendant's Instructio1t D ( Gmnted): 

''The Court instructs the jury that the driver of an auto­
mobile is not an insurer of the safety of other persons using 
or crossing streets, but is only required to use ordinary care 
to a void injuring them.'' 

Defendant's Instrnction E (Grwnted): 

. '' The Court instru~ts the jury that while a pedestrian cross­
ing at an intersection is accorded the right of way over motor 
vehicles, the pedestrian must exercise such care for her own 
safety as a person of oi·dinary prud~nce would exercise under 
like circumstances. She cannot blindly or negligently expose 

herself to danger. If you believe from the evi­
page 122 ~ dence in this case that the plaintiff failed to exer­

cise the required care, or blindly or negligently 
exposed herself to danger, then she is guilty of contributory 
negligence and cannot recover in this action." 

Defendant's l·nstrudion F ( Gr(J/ltted) .= 

'' The Court iustrncts the jury that the law recognizes and 
makes allowances for the fact that an automobile cannot he 
Rt.opped instantly upon the discovery of dang·er, and tlm t- there 
is an appreciable interval of time between the discovery of 
·danger and the necessity for stopping or. turning· aside· and 
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Uie actual application of the brakes,, or turning from "its·. 
course.'' 

Defendant's Instruction G (Refused): 

. "The Court instructs tl1e jury that if you beli~ve that the 
plaintiff's injuries resulted without negligence or f.ault .on 
the part of the defendant, but as the result of an .unavoidable 
m~cident, then you must find for the defendant.'' 

Mr. ·woodward: The defendant objects and excepts to the· 
.actioll' of the Court in refusing Instruction· G because this is 
~t case under the circumstances existing at the time the acci­
dent occurred wherein the accident could easily have been un-

avoidable insofar as the defendant is concern'ed, · " 
page 123 } and the defendant is entitled to the iu~truction as· 

requested. 

Mr. ·w oodward: The defendant withdraws the request to 
recall the defendant for the purpose of asking him whether· 
he was arrested for being drunk, the defendant having pre­
viously excepted to the Court's ruling on tl)e question to the 
defendant, Slaughter, whether any charge of drunkenness was. 
pla·ced against him, and waives the exception to the Court's 
l'uling in refusing to permit it. · 

page 124 ~ JUDGE'S CERTIFI 01\. TE. 

I, Floyd E. Kellam, Judge of the Circuit Con.rt of the City 
of Portsmouth, Virginia, who presided over the trial of the 
case of Virgie Lee Pine Overton v. Charles Slaughter, Jr., 
and Manly's Cleaners, Incorporated, in said Court on the 
7th day of November, 1947, do certify that the foregoing is 
u true and correct transcript of the trial of said cause, in .. 
eluding all of the evidence adduced, all of the exhibits offered 
in evidence, all of the instructions to the jury as granted and 
all of the instructions as refused, together with the objections 
to said instructions and the grounds thereof, as well as all of 
the objections to the evidence or any part thereof offered, ad­
mitted, rejected or .stricken 01;1t, together with all motions and 
objections of the parties, all rulings of the Court thereon and 
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ail exceptions of the parties thereto, together with all other 
incidents of the trial of the said cause. 

As .to tl1e original exhibits introduced in the evidence, a~ 
shown by the foregoing report, to-wit: Plaintiff's Exhibitg 

· 1 to 5, both inclusive, which have been initialed by me for the­
purpose of identification, it is agreed between the Attomey 
for the plaintiff and the Attorneys for the defendant that they 

. shall be transmitted to the Supreme. Comt of Appeals of Vir­
ginia as a part of the record in this case in lieu of certifying 

to the said Court c.opies of said exhibits. 
pag·e 125 ~ I further certify that this cortificate has been ten-

dered to and signed by· me within the time pre­
scribed by· Section 6252 of the Code of' ,Virginia for _tendering 
and signing· bills of exception and certificates of record, ancl 
that reasonable notice in writing· has been given to the Attor­
neys for the defendant of the time and place at which saicl 

· certificate has been tendered. 
Given under my hand this 23 day of December; 1948. . ' 

page 126 ~ 

FLOYD E. KELLAM, 
Judge of the Circuit Court of .the City of 

Portsmouth, Virginia. . · 

CLERK'S CERTIFICATE .. 

I, Kenneth A. Bain, Clerk of the Circmit Court of the _City 
of Portsmouth, Virginia, do hereby certify that the foregoing 

. is a true and correct copy of all the testimony, exhibits, and 
· other incidents of the trial of the case of Virgie Lee Pine 

·· Overton v. Charles Slaughter, Jr., and Manly's Cleaners, In­
corporated, and that the original thereof and said copy, to­
gether with the original exhibits therein referred to, duly 
initialed and authenticated by the Judge who presided over 
th:e trial of the said cause, were lodged and filed with me a~ 
Clerk, of the said Court on the 23 day of Dec., 1948. 

KENNETH A. BAIN, JR., 
Clerk of the Circuit Court of the City of 

Portsmouth, Virginia. 
By .......................... ' 

Deputy. 
1' ............ ; .•. 
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Virginia: 

CLERK'S CERTIFICATE. 

In the Clerk's Office of t.be Oircuit Court of the City of 
Portsmouth, Virginia, on the 23 day of Dec., in the year 1948: 

I, Kenneth A. Bain, Clerk of the Circuit Court of the City 
of Portsmouth, State .o~ Virginia, do certify that the foregoing 
is a true and correct transcript of the record in the case _of·· 
Virgie Lee Pine Overton v. Charles Slaughter, Jr., and 
Manly's Cleaners, Incorporated, lately pending· in said Court. 

I further certify that the same_ was not made up and com­
pleted and delivered until the Attorneys· for the defendant 
had received due. notice in writing thereof and of the intention 
of said plaintiff to apply to the Supreme Court of Appeals of 
Virginia for a writ of error and supersedeas to the judgment 
therein. 

Teste: 

KENNETH A. BAIN, JR., 
Clerk of the Circuit Court of the City o_f 

Portsmouth, Virginia. 
By .......................... , 

Deputy. 

Fee for this transcript $ 

page 128 ~ State ·of 1Virginia, 
City of Portsmouth, to-wit: 

I, Kenneth A. Bain, Jr., Clerk of the Circuit Court of the 
City of Portsmouth, in the State of Virginia, do hereby c_er­
tify that the foregoing is a true transcript of the· record in 
the foregoing cause; and I further certify that the notice re­
quired .by Section 6339, Code of 1919, was duly given in ac­
cordance with said section. 

Given under my hand this the 10th day of January, 1949. 

KENNETH A. BAIN, JR., Clerk. 
By: DORIS V. MAJOR, D. C. 

A Copy-Teste: 

M. B. WATTS, C. C .. 
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