RU-LE 5 :12-B.RIEFS
§i.. Fon'rl and Contents of Appella.,t's Brief. The opening brief of 11.ppcilant sh.al!
con tafn:
. (a) A subject index aud lablll of cit'll:ti<•ns with cas es ulpj1ahe!ioal1y -a rranged. Tl\e
cltatlon
Viriirti<l, C,i$CS shali he to tbc omtial Virginia Reports and, in a<ldit.ion,
m;iy refer to o\ hcr repons co;i;-a.nir.g i;u.;;h cases.
(b) A hrid i,11>k1 ,1<-,nt -ei thte 111.i tcrjal pro;;ccdings in th.: lower l'Ourt, the ern,~rs
assignt?,l, and the \JJJC .(ign s involJ cil in t\t.t; apvcal. ·
•
(c) A ck~,-,- an-,J co nt:isc <l ta,eil'tli: - of th; fart:;, ,;::th refrr.:nc~s ro the. pag!"s of
t.h~ printed rec_ord when there is -any po.,~:hillty th:i\ the otl!cr £:de may question :he
i;t:ale·mt•nt. Wh,;n t he far.ts arc in rhspuf-e trtc brid slrnll so -state.-.
(d) \Vith res:p~ct to e-;;,ch assignment of crt"or. rr,lie<l on, t{:c 1irinciplcs of 13,v, <he
argmn-rnt nrct lhc a111lloriti~s sh&ll be &ialr.d in one pl::tcc antl nGt scattered through

or

the bpd.
(c) · Th<; ;:i;;;na(1:rc of~•~ icas' 0~1~ 2>Uo1·ni:":y µrn,ctich.g in tliis c,~urt, anti h_is acl<lre,s:s.
§2. i/orm ;u,d Contents of Appe'Jce\; r;rief. The bnd for the appe!Jee ,.ball c011t;i.in ,'.

(~. A subj!!tt inc!ex and t1bk of"dfuticm, wiih cnscs alphalwtic;il!y arr:i,ngd. Gitaiions DI v:r,gi'lL~. cases must r<J f,1r ,.o ! ii;; Virg:ni;t Reports antl, in -a;<lr!iti,m, may ,eft:r
t,~ <>kher re;L.i r::~ containmg ~tich ca:scs .
·
(h) A S:ll'il1;n1~11t nf ,he c.'!s~ and of the points iu,·olvcci, it the appelli:fe. eisngrci:,
,•:ith ll-lc.: statt•111,·m of a:nnd l;;,it.

Cc) ;\ !ict.'t l;:mc,.:1: of the fac's· wl1ic11 an:: 1·,cccssar1' to correct or amplify th<: staterr1cpt in aprn~lkmt's, brief in so far as it i}; deemed ,errQncou~ 011 inllctlequllcte, wJth appropfr-itc rdcfenccs fn the rir.gcs of 1h'c record.
(.d) .: \rg1;m,-nf in ~ut,1,or• 6'f thC' ;,o;:iticm of appellee.
Th:: b1'id ~hall lie sit~) <!d by at k:tst one a.ttorne_1' pra,:ticing in this Co.L1rt, givjng
hta r,w:Jr~ss§3: Repiy Bdei. Th<'.: rep!;: brid (if any) of the appcliant shall coatairl all the
au,L<:Kities n:liccl on by hi:n nL>t rcf!!;-r~rT to in his OJ>t;Uing l:rnef. In other :-.:sper.l~
it sbaJl co1i'f0nn to tlic rcQuircmc:nLs for apptltee's hrid.
§_4. Time of Filing. As soon ag the estimated cost of g_rinlin;; the recor,I ht paid
hy the appcll:rnt', the clerk ~h,.Jl fortinvi.h proceed to h:i·:e pFinte<l a. su1iieiem nt:rt1btr
of co,,,i.cs of tile re,tonl or the d<'.-iit~mtt1;:i;l ~:i'1{s. Uptin n,eeipt of the fdnt~i:1 ~pies
or qi J hf sabstillifed wpics alluweJ in li<:u of printed copi(;s trndcr Rule 5 :t, ;he
,!erk sl1a'.l iortl•wi,h mad, the fiiinr da tr, un each copy and transmit three copfe:s of
the printed re,~.o;·<l to ,·adi c,)unsel of record, i!ir nc~l(y each c,,w,!"el of rf:'Conl of the
hling date: of lln: iWil~titutcd copies.
·
(a) l'he op,:-ning lirld of th~ appr:HlirH shall be filed ir1 the ckrk's olTrce w'ithin
twt11t,·-one_ d;;y,, after 1he d:ite tl1I" p6nte,.1 cOJ?il'l! o( the record. or the. snhstitutcd
rnp1t's aUow-1:d 1Jn1J_:.;,r Rule ~'.2, ar_t fik<l i11 tl\.e clct k'$ ol'liec. The bri~i of th~ appellee ~hall be t1li::u iti the cfcrk's oi1,"e, ool less than t.\\'cnty-one tlars. and ,he r~_p ly
_],dd of tile ar,pe' i.mt 110~, lc;;s than two llays, before- the lirst day of tlic session at
wllidf :he cas,e , i5. to be h1lard.
•
(b) UnfJ,,;; t he appelfont's /':rid is lilen at least forty-two days before the beginaittg of tlii: ni:xt scs.&ion o{ tl1 e C,:>!l!'t, (he case, in the ab•,e nce of slir,nlntion of
c·o mJiit,1, will u<\l be c.11lerj ai tl3.11t s~'r;i,ion of th;:: _Co1trt: prondctl, l10wever, foat a
edrnln.11 c;n>.e.1'n;iy Tu,? r'allc:tl ai. the nr:xt ,session if Jhe C<:•!11J11onweal~h·s brief 1$ filc'd at
lo:ast founc~n days rrio1- t9 1hc c:i.!ling of the case. m Which event the reply brief for
th<: ;i;;,pell.i;rt "hall be filed ;10L later tlin11 tlic dn:,- be-fore the c., -: i~ called. Th is paragr;tt>h d'O<'S i1ol eifend the l.ime allowed by. paragraph (a) apqve for the filing qf the
;ippdla nl's hri cf:
(c) Cmns el for q,pi,.s:n~ partie~ may file with the r.lcrk a wri.tten stipu!ati,)n
c;1ang i11fl' 1ile ti,tte for filing bri-c-i,, in n1,1~: ca~.c ; pro:•i(lcd. how.:, er, that aJI bt:icfs
mmt b,, fikd no( later ;h:rn the dar b~fon: such i;as~ ts to be heard.
§S. N11ruLicr of Copies. Twc n!y- (i-:G r,..pi ..is of c.acil brief sT1a1l be filed \1.'lth the
clerk o.i thi;; Cnorr, a11<! ;ii lcaH three c01~h-, ma1i<'d o_r <ldiv~reU to opposing- counsel on
or bt:forl' tli,~ dinr- 6;1 which' il\e bdd .is fitr·cL
1
§6. Si2e ani! Type. Bri, fs s\mll h" nine inches in length and s.'x inches h ,Yidlh,
:is Lo. c_ontPr.l)l in dilw-n,;:;m,; to ,l•e rri;.tt:rl record. and s\1a\1 be gdntr:<l in 1ype not
60
!es,;. \u 'siz.e. a s to heig ht ~o<l width, tho11 llw ty~·q in which fl1e rcco!"d is pyinh:d. TJ,c
r,e ror<l 11tt111her of the ,;a,:c al'<! he names antl ad,:h-c:rs~ of counsd subrniti1ng the brief
s:ha.il be r,i·i1frl nn , be irontCO\'¢r.
!ti, Effect of l'foncotnplfance. If nei:tl:cr party has filed a brid in compliance with
t'te 1'i>q11ircmi:11Ls of this nt)•c, Lhc (,-.,.;rt w11l not lwa:r oral ?.tgume11t. Tf 0tle ,1arly has
but tise other has not 'ilctl such n ;,rid, the p:1rt)' in default will not be hi::ard or:illy.
0

I N THE

Supreme Court of Appeals of Virginia
AT R I CHMOND.

Record No. 4061
VIRGI KIA :

In the Supreme Court of Appea ls held at the Court-Library
Building in the City of R iclnuond on ,,7eclnesday the 8th day
of October, 1952.
P laintiff in Error,

GLENN PHILLIPS PUT NAM,

against
BERO EXU TXEEHIXG AXD CO -sTHUCT I OX CORP OR ATIOX,
Defendant in Error .

F rolll the Circu it Com1 of Accomack County.

T; pon the pet it ion of Glenn Phillips Putnam n writ of error
is a warded him to a judgment n 1Hlerccl by tlte Circuit Court
of the Co1rnt y of Accomnek on t he 20th c1uy o f' l\[arch, H/5~,
in a certn in net ion n t law l hen therein dcpt•11ding wherein said
pctition<•r was plaintiff mid Bero E ngineering· & Construction Corporntion, a foreign corporation, was <l0fc11clant, upon
the petition0r, or some one for hirn, enteri ng into bond with
sullicim1t security before the ch•rk of the :mid ei rruit court
in the pena lty of three Jnrnclred dollars, with condition a s the
1

law dir ects.
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MOTIOX FOR JUDGMEXT.
Th e undersigned, Glenn Phill ips Pntnarn, hereby moves
the Court for n judgment against Bero Engineering & Consi rnction Corpora1 ion, in 1lie sn111 of One HunclrNl Tl1onsancl
Dollars ($100,000.00), with int0rcHt thC'reon from tile first cla)'
of February, Hl50, plns the co~t of this sn it, which !-Um, at
lenst, is due and owing h)· saitl Bero lGnp;inceri11g- & ('onstruct ion Corporation to the unclersii.1;11ecl for the clanrnges, ,nongs
and injuries lrnreinafter set forth, lo-\\'it:
On the first day of Febrnarr, 19::iO, the rn1clersigned, Glenn
Phillips Putnam, wns tra,·clling by 11ntomobilc, whieh was bei11~· operated by the unclersiµ;necl, from Cnpe Chnrlcs, in
Xortlrnmpton Conn!)·, Yirginia, o,·er U. S. llighway, Route
;;1:3, to bis home in· '\Yi11clRor, Connecticut.
And on snid find (lay of Fchrnnr:v, ] 950, yon, Hero F,ngim•ering & Conslrud ion Co rpora l ion,_hy vir!J!Q. of ,Lrerta.iJ.!
0
0
contrnct in.. wrilin°·
Commission...,l
:-, with the Virr-,·i.u.ia llil""f1nvav
•

" ·ere e11.2:age<l in the constrnci io11 or a eertnin two-lnne concrete road or highway in the ,·icinity and fo the Xorlll of the
~ 1g-e of T0rnper.rnrcvillc, Comity or Accomnd~. in fhe Stafo
of Y irg-i11ia; snil1 new ro ncl mHl<' r constrnetion hy you being
lot·nit'cl i.Q. the cast of mid pnrallcl with tlie prcs<'nt two-lane
roao clcsig n aircl as Houte * 1:3.
\ \'he reupon it b<'t'n1ne nnd wa s : '0111· <lnty rm c1 rcsponRibili ty,
( 1) T o exercise n •nson nhlc a ncl ord i11nry car e• fo r 1he safety
and pr otection of t lw m1cle rsig·11ecl and a 11 oUwr pl'r~on s la \Yfn 11:· usim!; ;;aic1 hip;l\\rn)· ag-nins l injnry or clanwg-e to their
pc·1·so11s a nd propC'rl:r, (2 ) To p roYi<lC', Esb1ld ish, <'l'C'Ct a n d
n,nin1ain at all 1inH•s during· 1ho cons! rnction of snicl r oacl
s!H· h rondhlocks, hn 1Ticncl cs, ' ~i!.!;llR, s ig-nals, flares, light s ancl
ot hp r safety dcviecs ns m ig hl IH· rc•ar-o nnhly ncccssn ry for the
protedion of tho t1Jl(lcrsigned nnd all other per~ons hrn·fnlly
nsi11g· --aid highwny ag·a i nst in.in r:' 01· c1arnng;c, (:-3) to p rovide,
P:-.tnhlish, crt>ct nn,l rnn intai11 s11 eh signs, warni11gs, fla re~,
li!dlts and other safety dc,·icc-- a t that point whc·n· :-.ucli n e,dy
c·o11str11elrd podiou of snid cl11nl hi.!.!;hway l>rcon1<'s reserved
for 11orthbo1111cl 1rnrric and the existing or weist side of saill
dual hig-lnrn~· lwc·omes re~cn- Nl for f:iOutlihonncl 1r nffic aR
might he reasona l.J ly r equired or necessary so as i o e nable the
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under sign ed and a11 other p e rsons lawfully u s ing said h ighway io n eg·otiate w itl1 safety to t h em Relves an<l thei.r prope rty
th e cross-over from Uie roadway reserved for s outhbound
traffic to the roacl umler con struction hv YOU wl1ich is r ese rved
for northbound traffic, and (..j.) to pro,·iclc, e stabli sh, er ect and
ma i11 tain s11ch notices, s igns, sign als, flares, ligl1ts and otJ1er
s afety devices a s m ight be r ea sonal >ly required or n ecessary
to warn and inform the under sign ed and a ll other s who m ight
b e lawfully using sa id highwny , whofl10 r by cln'.'· or by night,
of t l1eir approach to the point whore th o u se or the rond on
tlrn west Ri<l0 of the clnnl h ip;lrn·ay for northhouncl t raffic t-crminn ied and ,d1cr c the ll RC of t]1c nowh- constrnetNl roacl on the
crn:; t s ide of th e clunl highwa y for 11orthbou11el trnffic b egan .
But 11otwitl1 st m1Cli ng· you r clntics and r espo nsibilities as
afo r esaid, -:,·ou dicl willfnlly, en relcssl~1 , n egligently and witbout proper rcp;nrcl fo r the unclcr sig ne<l and oth er person s lawfull y n sinp: snicl highway fnil to provicl e, establish, erect or
rnai11ta in suitable 11oticcs, signs, flares, lights or other warning or safe ty d evice i:;, so a s to enable t]1e unclcrsigncd and.
other persons lmd'ull? n siug sn id highway to n egotiate said
higlnvay wi tl1 SF1fcty lo thei r persons and prope rty .
A 11Cl a s a r esult or your sai cl caTclcs~mcss and neglig·cnce as
a foresaid, the uncler signccl , Gl enn Phillips Putna m, " ·hile lawfullr travelling over said U . S . H ighway, Ro ute ;:;:13, on said.
firs t day of li'ebruar :,, 1950, ns afo rcsn id, at a hout the l1our of
eleven-fifteen o'clo<'k P. l\L (11 :15 P . M.) , at a r eason able a nd
lmd ul ra te of sp eecl, nsing clue ancl proper care and maint ain ing a 1)l'oper look o~t, , va i:; not war ned of the a pproach to
the p oint wh er e t he use of th e road on th e west side of said
dual highway for northbound traffic t e rmin ates and the u se
of the road on the ea st side of said clnal higl1 wffv for n or th b ound tralTic begin s, a nd as a result tl1e r cof ,1ncl wi thout negligen ce on th0 part of the u11(l crs ig nccl p assctl the Fl f oresaicl
c ross-over antl was slrnck by a southhonnrl trnck with g-r ea t
force, so that the unde rsigne<l 's body was so severely cut,
brui sed a nd inj ured and hi s legs :;o sc,er ely cr11 sh0d and
man gled a s to make 11cccssnry the nmT)Uta lion of ]1is entire
lcJ'L leg aml to m ak e l1is right ]cg become p c l'lnanently stiff
an d impaired, a s a res ult of all of wl1ich t he u nd er sign ed h as
sn ffer ed i1it ense ph",',·8ica1 pain and agony, an cl has in curr ed
a nd will cou iinue io in cur g rea t fh1nncia l loss by r eason of
said i11jmics.
WhcTe fo re, th e unclers ig necl, Glem1 Phillipi:; P u tnam, mov es
i hc Court fo r ju d g111011t in the a m ount of One Hunch ed Thousand Dollnr s ($100,000.00), with in terest ther eon fr om F ebruary 1, 1930, together w iih the cost of this procecdi11g ,
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against Ber o Engineering & Construction Corporation. Dat ed
at East,·ille, Virginia, this 1:1:th day of April, 1950.

GLENN PHILLIPS PUTNA:i\I
B y MEARS & MEARS
Ilis Counsel.

ME.A.HS & 1IEARS, p. q.
Eastville, V irginia.
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AXS"\YER AXD GRO U~DS OF DEFEKSE.
For an::;wer a11cl g rounds of defense, the defendant, by its
attorney::;, now co111es ancl sc1ys :

FIRST: That the defendant particularly aml specifically
denies each and e,·ery allegation of negligence charged to it
as set forth in the plain ti fT's notice of motion for judgment.
SECOND : T hat the defendant denies each nucl every allegation of fact as set forth in the plaintiff's notice of motion
i'or jatlgrnent.
TIHRD: That the clcfcnc.la11t denies that it constructecl
the higlnrny or c rofis-roacl in question.
J.POURTH: Tha t. 1he defen d ant deni es that it violatecl or
hreac:hcc.l auy daty or dutiC's owin g by it to the plaintiff in the
premises.
FU"l'II : That tl,c defendant dc11ics that the higlnvny or
cross-r oad in question was m1<.ler its supcrvisiou, control or
management.
SIX'l'll: The clC'fcnclant denies that it did not exerci se evC'ry r0asonahle an<l o rdinary care fo r the safety and protectio11 of this plaintiff and members of the public.
S1£VE~'I'H: This dcfcm1ant denies that it failed to proYitle, cstaulish, ercc:t an<l maintain roadblocks, banicades,
. ign:=-, signals, flares and lights, as alleged.
1'~1GlITII : This cl.efenda11t cle11ies that it was guilty of a11y
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negligence which proximately caused the accident and injuries
complained of as alleged.
NINTH: This defendant denies that the plaintiff sustained injury and damages to the extent as claimed.
TENTH: This defendant denies that this plaintiff will
incur financial loss as claimed.
ELEVENTH: This defendant denies that this plaintiff
suffered mental anguish and pain to the extent as claimed.
TvVELJ:l1 TH: This defendant states that the negligence
of this plaintiff was the sole proximate cause of the accident
and injuries complained of.
THIRTEEN11 H: This defendant states that the combined
and concurring· negligence of this plaintiff and the said truck
driver was the proximate cause of the accident and injuries
complained of.
FOURTEENTH: This defendant states that this plaintiff was guilty of negligence which either proximately caused,
or efficiently contributed to the accident and injuries complained of.
FIFTEENTH: This defendant states that even if it was
guilty of any negligence, the plaintiff was guilty of contributory negligence, which woul<l preclude his recovery.
SIXTEENTH: This defendant states that even if it was
guilty of any negligence, such negligence, if any, was not the
proximate cause of the acci<lent and injuries complained of,
but a remote cause.
SEVENTEENTH: And any and all other defenses which
may develop upon the trial, and any and all other defenses
which may be assigned at or before trial, or be justified by
the evidence upon trial.

BERO ENGINEERING & CONSTRUCTION
CORPORATION, A FOREIGN CORPORATION.
By LEWIS H. HALL, JR.,
Its Attorney.
By B. DRUMMOND AYRES,
,Its .A'ttorney.
TAYLOR, HALL & MARTIN,·p. d.
401 Law Building,
,
Newport N·ews, Virginia~
B. DRU}lMOND AYRES, p. d.
Accomack, Y.irginia. .
-*

•
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page 9 ~ The Commonwealth of Virginia,
To the Sheriff of Accomack County, Greeting:
,ve Command You To Summon Judge Advocate-General,
Department of the Navy, Washington, D. C. to appear before
our Circuit Court for Accomack County, at the Court House
of said county, on the 13th day of June, 1951, at 10 o'clock A.
M. and produce certain photographs and certain medical records taken and recorded with the investigation and report
by tbe Police Department of the Naval Air Station, Norfolk,
:Virginia, involving the collision of a certain automobile driven
hy Glenn Phillips Putnam, Aviation Machinist's Mate, Third
Class, and a certain truck driven by Clarence Odell Thomas,
on February 1, 1950.
And this he shall in no wise omit under the penalty of £100.
And have then and there this writ.
Witness: Robt. H. Oldham, Clerk of our said Circuit Court,
at the Court House, the 2nd. day of June, .An;no Domini, 1951,
and in the 175th. year of the Commonwealth.

ROBT. H. OLDHAM, C. C.
(on back)
Glenn Phillips Putnam

v.
Bero Engineering Corporation, a foreign Corporation
Subpoena.
DUCESTECUM
.~.i.

une 13th.)

Term, 1
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our Circuit Court for .Accomack County, at the Court House
of said county, on the 13th day of June, 1951, at 10 :00 o'clock
.A. M. to testify and the truth say on behalf of Bero Engineering & Construction Corporation in a certain matter of controversy, in our said Court depending and undetermined between
Glenn Phillips Putnam v. Bero Engineering & Construction
Corporation.
And this they shall in no wise omit under the penalty of
£100. And hav~ then and there this writ.
Witness: Robt. H. Oldham, Clerk of our said Circuit Court,
at the Court House, the 16th day of May, Anno Domini, 1951,
and in the 175th year of the Commonwealth.
A Copy-Teste:

ROBT. H. OLDHAM, Clerk.
(on back)
Copy for
SAM DELUCIA,
c/o Department of Highways,
Suffolk, Virginia.
Subpeona.
Executed on the 23 day of May, 1951, within the County of
Nansemond, State of Virginia, by delivering a true copy of
the within summons notice, in writing, to Roy Denson in per-

son

. F. CULPEPPFP..
Sheriff of Na
.H.LUKE,
eputy Sherif,
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front door of his or her dwelling house, the usual place of
abode in Nansemond County, State of Virginia.
Signed J. F. CULPEPPER,
Sheriff of Nansemond County..
By J. H. Luke,
Deputy Sheriff.
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This day came again the parties by their Attorneys.
Thereupon the motion heretofore made by the defendant to
set aside the verdict of the jury in this cause and to enter final
judgment for the defendant, notwithstanding the verdict, on
the grounds therein assigned having been fully argued and
taken under advisement by the Court, it is ordered that said
motion be sustained and that said verdict be set aside.
And the Court being of the opinion that said verdict is contrary to the evidence and without evidence to support it doth
entei;,·judgment for the defendant, notwithstanding the verdic,t:
Therefore it is considered by the Court that the plaintiff
take nothing by his Notice of Motion for Judgment but for
his false clamor be in mercy, etc., and that the defendant recover against the plaintiff its costs by it in its behalf expended, to which rulings of the Court the plaintiff by his Attorneys excepted.
Thereupon the plaintiff stating that he is aggrieved by the
_action of the Court in setting aside said verdict and entering
fina:l judgment for the defendant and that he is desirous of
applying to the Supreme Court of Appeals o~ ¥irginia for a
writ of error, it. is ordered that the execution of said judgment be suspended for. a period of sixty days herefrom for
such"i;>:urpose, upon the plaintiff, or some one for him, entering
into bond before the Clerk of·· t~is Court in _the penalty of
$250.00, with surety deemed sufficient by the Clerk of this
Court, payable and conditioned according to l~w.
Enter. 3/20/52.

F. S. H.

,.,..,.----

-

G. P. Putnam v. Bero Engineering and Construction Corp.
page 30

9

~

•

*

*

ASSIGNMENTS OF ERROR.
(1) That the verdict of the jury was based upon credible
evidence and the action of the Court in holding that the verdict was contrary to the evi<lonce and without evidence to
support it, and in setting aside the verdict of the jury and
entering up judgment in favor of the defendant, was, therefore, error.
(2) That the jury are the sole arbiters of conflicts in the
evidence and of the credibility of the witnesses, and the action of the Court in setting aside the verdict, thereby undertaking to substitute its judgment in the case for that of the
jury, was improper and constituted error.
(3) That the action of the Trial Court in setting aside the
verdict of the jury was contrary and inconsistent with its
own previous action in overruling defendant's motion to
strike plaintiff's evidence, once, at the conclusion of the introduction of plaintiff's evidence, and again, at the conclusion
of the introduction of all of the evidence, and was, therefore,
plainly wrong and constituted ehor.
Given under my hand this 1st day of May, 1952.
GLENN PHILLIPS PUTNAM.
By BENJ. W. MEARS,
One of Counsel.
BENJ. W. MEARS,

L. H. MEARS,
C. A. TURNER, JR.,
Eastville,;.Va.
N. WESTCOTT JACOB,
Onley, Va.
,JOHN P. HODGSON,
Hartford, Conn.
Attorneys for th~ Plaintiff.. ·
(o.n back).
Filed: May 1st: A. D., 1952. .
Teste:
... ROBT. H. OLDHAM, C. C.

•' .

.:.!'(

10

Supreme Court of Appeals of Virginia.

page 31 ~

•
A.S.SIGNMENTS OF CROSS-ERROR.
The appellee, pursuant to Rule 5 :1. (paragraph 4) of the
Supreme Court of Appeals, assigns as cross-error the action
of the Judge of the trial court in the fallowing particulars, towit:
(1) The action of the court in permitting the introduction
of photogTaphs of the scene, designated plaintiff's exhibits
2 to 12, inclusive, by the witness, Gillespie, who neither took
nor developed said photographs.
(2) The action of the court in admitting- the booklet entitled '' Virginia Department of Highways Road and Bridge
Specifications", the same being designated plaintiff's exhibit
13, over defendant's objection, without requiring· the plaintiff
to point out the pertinent parts of same.
(3) The action of the court in permitting the witness, Ed
Tom Hickman, to testify to instances of other motorists passing· the temporary cross-over without entering the same, over
defendant's objection.
( 4) The action of the court in permitting· the witness, Mrs.
Ed Tom Hickman, to testify to instances of motorists passing
the temporary cross-over without entering the same, over defendant's objection.
(5) The action of the court in permitting the witness,
,Jordan, to express his opinion as to the adequacy of sig11s in
answer to a hypothetical question, over defendant's objection.
( 6) The action of the court in refusing to grant the defendant's motion to strike the plaintiff's evidence at the conclusion of the plaintiff's evidence.
(7) The action of the court in refusing to let the witness,
Trooper Seymour, explain why he put in his report that the
plaintiff's vehicle skidded across the road.
(8) The action of the court in refusing to let the witness,
King·, state whether or not the contract provided for the construction of the temporary cross-over by the Bero Engineering· & Construction Corporation.
(9) The action of the court in refusing to let the witness,
Ramsey, testify that the temporary cross-over was not called
for by the contract ,vith Bero Engineering & Construction
Corporation.
(10) The action of the court in refusing to grant the de-
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fendant 's motion to strike all of the evidence at the conclusion of taking the testimony in the case.
(11) The action of the court in giving Instructions 1, 3, 5,
8, 9-a, and 10, requested by the plaintiff, over the defendant's
objection.
(12) The action of the court in refusing to give Instruction
L requested by the defendant.
(13) The action of the court in refusing to give Instruction
J requested by the defendant after the court had refused to
give Instruction L.
(14) The action of the court in refusing to give Instruction
G requested by the defendant and offered after the court had
refused to give Instructions Land J.
(15) The action of the court in refusing to give at the request of the defendants Instructions H, K, M, M-1, N, 0, and
0-2.
Given under my hand this the 8th day of May, 1952.
BERO ENGINEERING & CONSTRUCTION CORPORATION
By B. DRUMMOND AYRES
One of Counsel.
LE,WIS H. HALL, JR.
Law Building
N cwport News, Virginia.
B. DRUMMOND AYRES
Accomac, Virginia.
Attorneys for the defendant.
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GLENN PHILLIPS PUTNAM,
the Plaintiff, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. B. W. Mears:
~ Q. What is your full name f

A. Glenn Phillips Putnam.
Q. Are you the Plaintiff in this suit?

A. Yes, sir.
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Q.
A.
Q.
A.
Q.

How old are you, Glenn?
Twenty-two years old.
When and where were you born f
Brooklyn, New York, August 19, 1928.
And you became twenty-one when Y
A. August 19, 1949.
page 2 ~ Q. What did you do before you went in tlle Navyf
A. I was an automobile mechanic.
Q. How long have you been in the Navy?
A. About five and a half years.
Q. ·where were you serving at the time this accident occurred 1
A. United States Naval Air Station, Norfolk, .Virginia.
Q. Is this lady here your mother!
A. Yes.
Q. ,vhere does she reside¥
A. "'\Vindsor, Connecticut.
Q. That was your home at the time this accident occurred?
A. Yes, sir.
Q. What were your duties at the Naval Air Station Y
A. I am an aircraft mechanic.
Q. How long you been at the Naval Air Station at Norfolk r
A. Since I joined the Na,ry.
Q. Where were you doing the night you were injured f
A. I was going to my home, ·windsor, Connecticut.
Q. Where was that f
A. Six miles North of Hartford.
Q. ·what year did you join the Navy?
A. I joined in October 1945.
Q. Then on this night you were going home in Connecticut
to see your mother T
.A. Yes, sir.
Q. Were you alone Y
page 3 ~ A. No. I started out alone, but I picked up two
sailors.
Q. What time did your leave start that day f
A. Four in the afternoon.
Q. And on what day was thatf
A. That was the first of February, on a Wednesday.
Q. What boat did you catch from Little Creek?
A. It was supposed to be 6 :30, but it was a few minutes late.
Q. How were you making your passage, by automobileY
A. Yes.
Q. Whose automobile was it f

G. P. Putnam v. Bero Engineering and Construction Corp.

13

Glemi Phill-ips Putnam.

,v

A. It belonged to John Reese Turley.
Q.
as he a friend of yours f
A. Yes, he was not at the Naval Air Station.

He was
aboard the U. S. S. Hawk.
Q. Was the car loaned to you?
A. I was planning to buy it and had taken it on the trip to
test it out.
Q. Yv as it in good mechanical condition?
A. It was.
Q. You left Little Creek when f
A. A little after 6 :30.
Q. Do you recall when you got to Cape Charles¥
A. Shortly before 9 :00.
Q. Have you made the trip a number of times¥
A. Yes.
Q. Then how long was that runt
A. Approximately an hour and forty-five minutes.
Q. And you got in sometime before 9 :00?
page 4 ~ A. Yes.
Q. What did you do then, Glenn, where did you
go?
A. I started up through Cape Charles on to Highway No.
13.
Q. How far had you gotten before you picked up your first
sailor?
A. The first one couldn't have been but five or six miles
from the ferry.
Q. Did you know him before 1
A. The first one I didn't.
Q. Did you make any other stops?
A. After going a little further I saw this other sailor standing on the road. I stopped to pick him up and he was a boy
from my own outfit.
Q. Then you and the two other sailors were in the car together?
A. Yes.
Q. What was the condition of the weather?
A. It ,vas raining very hard.
Q. Did you make any stops from the time you picked up
these two boys from the ferry until you were injured?
A. Those were the only two stops to pick up the two boys.
Q. You only stopped momentarily to pick these two boys
up¥
A. That is all.
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Q. Did you stop at any Drug Store or any place
anywhere on the way up f
A. No, I didu 't.
Q. Do you know of your own knowledge what time this accident occurred?
A. Not of my own knowledge, no.
Q. You only know from the Na val Record ?
A. That is right.
Q. Now, Glenn, how fast were you going after the rain
started coming down so harcl 1
A. After the rain started I remember slowing down to
thirty-five miles an hour and possibly a little slower.
Q. "\\That do you next remember?
A. The next thing I remember was a mud puddle I was
laying in.
Q. Do you recall any markings or flares or anything of that
kind?
A. No, I don't.
Q. But you know you left the ferry before 9 :00?
A. That is right.
Q. And whatever time when the accident happened you had
consumed just in driving except for picking up these two
boys1
A. Yes.
Q. Did you have a complete blackout Y
. A. Yes, I did.
Q. What time do you next recall anything Y
A.. Several davs later.
Q. Have you ever been able to recall what happened or how
you were hurt, or anything of the kind?
page 6 ~ A. No, I haven't.
Q. \Vha t do you remember Y
A. I remember coming along the road, driving up, picking
the two sailors and that is all.
~ . Do you know , ~ ether those boys went to sleep?
· . Ye hey did . to sleep shortly after I picked them up.
~5 Q. Th
hat d
u next remember recalling or hearing?
.,. ber
men yelling ' 'Here he~···is in a puddle,
· im, h ·
broken legs''.
~. ·1 : \you first recall?
.I\.i~. all was two men coming up and
s/J)l a mud puddle.
'·~ecall?
··. .,, an ambulance .

page 5

~

~J1··. ,
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Q. Do you know where you were thenf
A. No, I <lon 't.
Q. vv1iat do you next recall'
A~ They brought me into a hospital and I remember bumping the stretcher.
Q. Do you recall where that was¥
.A.. No, I don't.
Q. ,vhat hospital was that, at the Norfolk Naval Base?
A. I don't believe so.
Q. What do you next recall?
A. About the next thing I recall was when my mother came.
Q. That was several days later?
page 7 l A. Yes, sir.
Q. Glenn, have you been able to recall anything
since that time that happened other than what y'ou have just
told the Jurvt
A. No, I Iia ven 't.
Q. You then next recall beingA. In the Naval Hospital in Portsmouth, Virginia.
Q. vVhat ,·vas the treatment afforded you there?
A. First both legs were put in traction with a pin through
my leg below the knee.
Q. Which leg was that T
A. Both legs, and they have weights and ropes to pull the
bones apart to straighten the leg.
Q. How long was that treatment given you Y
A. The one leg I still have stayed up seven weeks.
Q. Were the legs lifted up high Y
A. Yes, they were.
Q. Did they have to amputate one leg?
A. Yes, that was six days after the accident.
Q. Where did they amputate it f
A. Right at the hip joint.
Q. There is no leg left 1
A. No leg at all. They took the leg
I had a gas bacillus gangrenous infecti .
Q. "\Vhat was dope to the other leg!·
A. After se\ en weeks in traction I..
put i ·.
my toes up to my waist. The sa~~.:i. ~:,. . , ·.'-!,,was. p.u
they operated to remov~~ ·: · e ca . . .
page 8} Q. Has the knee cap 1~~,en_.te q:,'·
leg!
;'l;_;;.
\r
.
~\~
A. Yes, sir.
: . ~,/.
Q. That knee cap has been remo~.
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A. That is right. ("\Vi tness showed knee to the Jury).
Q. Now, Glenn, how long did yon stay in the Naval Hospital
at Portsmouth f
A. I left the Naval Hospital in Portsmouth late in May.
Q. 1950¥
A. 1950.
Q. ·what hospital were you sent to from the Portsmouth
Na val Hospital?
A. I was flown to the United States Naval Hospital in
Chelsea, Mass.
Q. Did you ask for that transfer t
A. Yes.
Q. ·why?
A. To be nearer home.
Q. Nearer your mother?
A. Yes.
Q. How long did you stay there f
A. Stayed there until April 13, 1951.
Q. Kow, Glenn, is it necessary to undergo another operation?
A. Yes, I have to undergo another operation to shorten the
muscles to try to get rid of this brace.
! .

...
page 12 ~

•

CROSS EXAMINATION.

By Mr. Hall:
Q. Glenn, it is certainly not my purpose or desire to upset
you in any way.
A. Yes, sir, I know.
Q. There are one or two questions, however, I would like
to ask you¥
· A. Yes, sir.
Q. You recall getting on the ferry over at Little Creek at
approximately 6 :30, or thereabouts f
A. Yes, I do.
Q. And you recall getting over on the Eastern Shore side f
A. Yes, sir.
Q. Now what do you recall after you got to Kiptopeake?
A. I didn't come into Kiptopeake, I come into Cape Charles.
Kiptopeake wasn't open then.
Q. I beg your pardon.
A. I had missed a ferry at Little Creek so I was the first
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car in line and first one on the ferry and naturally the first
one off. I started up and went through Cape Chal'les and
I think you know the route that winds through Cape Charles
and comes up highway 13. I followed that and after coming
up a short ways I met the first sailor standing in the rain. At
the time it wasn't raining too hard. I stopped and picked him
up and drove on. That was only a shortstop. I talked with
him and he said he was going to New Jersey. I only talked
with him a few minutes and I saw the other sailor and thought
I better stop because it was raining. It turned out
page 13 ~ the second sailor was one I knew in the same outfit
with me. \Ve talked a few minutes and both said
they had the duty the night before and been out on watch and
were very tired and they both went to sleep.
Q. He went to sleep¥
A. Both went to sleep. I remember driving on all the time
the harder it rained the more I had to slow down and it was
very dark and I slowed down to at least thirty-five miles an
hour and at times slower and that is the last thing I remember,
s]owing down very much.
Q. Now do you recall, Glenn, how far the point where you
slowed clown to thirty-five was from the accident¥
A. No, I do not.
Q. You don't recall!
A. No.
(J. Do you recall seeing the truck Y
A. No, I do not. I don't recall seeing the sig11s, the construction sign or anything.
Q. And don't remember seeing the headlights of the truck
at all f
A. No, I do not.
Q. Do you remember any of the little towns that you came
through going Northward on Route 13, do you remember the
names of any 1
A. I don't remember the names of them, no. I have been
up through here several times. I was stationed in Norfolk
over four years and naturally made several trips home and
knew the route fairly well.
page 14 ~ Q. Do you remember your car going over to the
left side of the road where the truck was f
A. No, I do not.
Q. You don't recall that at alU
A. No.
Q. Now do you remember the two sailors-one was named
Bradford, wasn't he?

"

--~
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A. That is right.
Q. And other named Leucht, or something¥
A. Yes.
Q. Quite unusual name, wasn't it¥
A. Yes.
Q. Do you know whether either of them are in Court?
A. I wouldn't say.
Q. You haven't seen them here?
A. No.
Q. Do you know whether they are still in the Navy or noU
A. Well, there was Leucht, he had been discharged the day
of the accident. He did go back to Portsmouth Hospital because he had injuries, but as I understand it, I couldn't be
sure, be signed his own release from treatment and left there.
1 know he left there before I did.
Q. And so far as you know he is out of service!
A. That is right.
Q. And do you know whether Bradford is still in or not?
A. I couldn't be sure.
page 15 r Q. Now this treatment that you arc going to
receive sometime later on. That will be at the
Naval Hospital¥
A. No, it will not. I had hoped to have it done at the Veterans Administration Hospital in Newington, Conn.
Q. And you are eligible to go there at no charge to yourself.A.. That is right.
Q. Is it a service that is rendered you free¥
A. Yes, through the Veterans Administration.
Q. Are you still in the Navy nowt
A. I am retired.
Q. You are retired?
A. Yes.
Q. On a disability pension f
A. That is right.
Q. Of $99.00 a month?
A. Yes, sir, and 23 cents.
Q. And that will be for life, will it?
A. It is supposed to be permanent. It can be cut. For instance if this knee turns out all right they can cut.
Q. They can decrease it or increase it?
A. They can't increase. It doesn't matter how much disability you get over 75% the navy will only pay 75% of the
hase pay.
Q. That is the maximum unless the law is changed Y
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A. Yes. Actually my disability was rated at 120%, but I
only get 75%.
Q. Now before you slowed down to thirty-five miles an
hour what was your speedi
page 16 ~ A. I would say forty-five to fifty.
Q. Prior to the trip on February 1st, if you recall what was the last time you had been Northward on Route
13 going through Temperanceville before?
A. It vms the day before New Years 1949. I was going
through New York when the midnight whistles blew.
Q. That would be December 41, 1949, wouldn't iU
A. That is right.
Q. Your leave on the February 1st., was that for three or
four or five <lays?
·
A. Six davs.
Q. And wiien did yon expect to arrive home!
A. I hoped to arrive home around noon, or sometime
in the afternoon of the next day.
Q. And you were due back in Norfolk six days after thaU
A. Yes.
Mr. Hall: Thank you, sir.

RE-DIRECT EXAMINATION.
By Mr. Mears:
·Q. Glenn, when you went home in December 1949 how did
you gof
A. I rode with another person. I didn't drive.
Q. Was this the only time you have ever made the trip
yourself!
A. "\Ve used to ride with other people and switch off drivers. I had never driven the whole route before.
page 17 ~ Q. Did you ever notice any cutoff or cross over
in going up the line you remember?
A. No, I never remember any.
l\Ir. Mears: You all l1ad this. This is the medical record.
I sent them to you and you kept them quite sometime. I just
want to introduce those.
l\Ir. Hall: If your Honor please, will the Court indulge us
just a minute or two to examine these?
The Court: Certainly, it is all right.
Mr. Hall : If your Honor please, the defendant has no ob-

L
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jection ·whatsoever to this report in so far as it pertains to
the physical and medical condition of the plaintiff.
Mr. Mears: That is all I was introducing it for.
Mr. Hall: Any statements or history by the doctor about
anything he thought happened is excluded.
Mr. Mears: That is all I am introducing it for is to show
his medical condition.
The Court: That will be Plaintiff's Exhibit 1.
Mr. Ayres:
e want it understood that history contained
in tbe report related by the doctor as set forth to him by
somebody else shouldn't go to the Jury.
Mr. Mears: Will you state just what you have in mind f
Mr. Hall: Anything that isn't of a medical nature.
Mr. Mears: What is that anything. Can't you tell the
Jury and Court what you object to1 If you want
page 18 ~ the Jury withdrawn tell the Court and make the ex.
ception in the record.
The Court: I am going to exclude the Jury just a minute.

,v

Note: The Jury retired to its Jury Room and the following
was taken out of its presence.

iJ·'

M:r. Hall: I think in order to get the record straight, if
your Honor please, we have agreed to the report. Certainly
nuder the rules of evidence, as I understand them to be, this
record could not be introduced without agreement of counsel,
without a proper medical foundation and it seems to me it
suffices on the part of the defendant to say we agree to the
introduction of it in so far as it bears to this plaintiff's physical and medical condition, and any hearsay statements relative to history set forth by any attending physician is immaterial and has no bearing on the case and is not to be considered as evidence in the case. It is hearsay and it is difficult
to say how many times it is removed as hearsay.
M.r. Mears: Then you object to the introduction of that
evidence¥
JHr. Hall: That isn't what we said at all.
The Court: He objects to the introduction of any evidence
with reference to hearsay or history.

By Mr. Mears, contd:
Q. Glenn, was this medical record furnished you by tlle
hospital!
page 19 ~ A. It was photostated at my request by the
photostat department and given to me by the hospital in Philadelphia at my request.
Q. And that is your medical record Y

ti..--
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A. It is a complete photostat of all of my history.
Mr. Mears: We ask to have it introduced.
The Court: The Court will admit it in evidence except that
which is hearsay history of the case.
Mr. Mears: 'Ne note an exception.
Note : The J urv then returned to the Court Room and the
following was taken. in their presence.

Q. Glenn, does this medical record cover Chelsea and Philadelphia f
A. The small one covers Portsmouth hospital and Chelsea
Na val Hospital and the large one is my clinical record in
Philadelphia Naval Hospital up to the time I requested that
made.
Cl Glenn, they asked you about the two sailors. Have you
made an effort to get those boys here to testify in connection
with this case Y
A. Yes, I have.
Q. Have you been able to get them?
A. No, I ha-ven 't.
Q. Do you know where those boys are now.
A. No, I do not.
Q. Do you know whether one is supposed to have left the
service?
A. I believe _the one Loucht is supposed to have left the
service.
page 20 ~ Q. Do. you know whether subpoena was issued
for Bradford to get him here for the trial t
A. It was.
Q. Do you know whether subpoena was issued for the truck
driver to get him here f
A. Subpoena ,,1 as issued for the truck driver.
Q. Glenn, do you recall about where you picked up the last
boy?
A. I couldn't exactly say. I would say it was probably
down near Eastville somewhere.
Q. And was it raining hard then t
A. It was raining; it wasn't raining too hard.
Q. Did it continue to rain harder as you went on t
A. Got harder and harder as I went on.

*

*

*

•

*
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CLAUDE E. SEYMOUR,
the witness, being first duly sworn, testified as follo\v~:
DIRECT EXAMINATION.

By Mr. Mears:
Q. ,What is y~ur full name?
A. Claude E. Seymour.
Q. vVhat is your occupation:?
page 24 ~ A. I am a soldier now.
Q. What was your occupation in February 1950?
A. State Policeman.
Q. For the State of Virginia?
A. Yes, sir.
Q. vVhere we1·e you stationed f
A. Parksley.
Q. Did yori investigate an accident in which Mr. Putnam
was injured on February 1, 1950?
A. Yes, sir.
Q. Did you make a report?
A. Yes, sir.
Q. Is this a photostatic copy of the record you made of that
accident!
A. Yes, sir.
Mr. Mears: We ask that that be introduced in evidence.
The Court: Any objections?
Mr. James: Yes, sir. The officer who investigated that accident is here and he can testify what he found, but we do not
know any procedure under which that report is permissible
in cYidence.
The Court: Do you desire to be heard on the matter?
Mr. Mears: No, sir, we didn't know there ·would be any
objection. The officer made a report right at that time.
The Court: He has gone that far.
Mr. Mears: Then it looks like we should be able to introduce that report.
age 25 ~ The Court: He can refresh his memory with the
report and testify, but I sustain the objection .
.·. ;1"-LF Mr. Mears: We save the point.
·. >t)~;>;~ T4,e Court: All right. You c~n let him refresh his mem. ,-1--/f.pry
from the report and then testify.
. ~{ ·,··.
--.,.

')i,I..

';.. Bv: Mr. Mears Contd:
<: ·~{:Mr. Seymour, I note from your report -
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Mr. James: We object if he is going to read from the report. That is exactly what the Court has ruled he can't do.
The Court: You may refresh your memory as to what is
in the report. Give him a minute to refresh his memory, but
he can't read the report.
Mr. Mears: He seems to have his original notes there.
The Court! I think so.

A. I was only seeing if it was the same thing. It is all the
same.
,
Q. Mr. Seymour, when did this accident happen?
A. February 1, 1950.
Q. ,Vb.at was the condition of the weather at that time Y
A. It was raining and the road was wet.
Q. ·where did the accident occur!
A. Approximately one mile North of Temperanceville on
Route 13.
Q. What part of the Highway did it occur on?
A. On the Southbound lane,-You mean specifically what
point of the highway?
Q. Yes.
page 2~ } A. On.the Southbound lane of traffic going South
about one or one and a half feet off the West edge
of the road approximately forty paces North of the intersection.
Q. Did the impact of the truck drive the car back Y
A. Yes, sir.
Q. How far?
A. How far was the. car driven back?
Q. Yes.
A. Fifty-five yards.
Q. The truck then knocl~~d the car in a Southerly direction
fifty-five yards?
A. Yes, sir.
Q. Did that indicate to you the car was stopped or movin
very slowly T
Mr. Ayres: Object to that.
The Court: Objection sustained.
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Mr. Ayres : Same objection.
The Court: I sustain the objection. That would be a matter for the Jury to determine from all the facts.
Q. 1Vbat marks did you see on the road or on the highway
adjoining the road, on the right of way¥
A. The truck coming South was off and on the road, two
wheels on the dirt part and t~vo wheels on the hard surface
and I could see where from the debris the point of collision
occurred. The shoulder was ton1 up where the truck and car
drifted on down off off the shoulder of the road
page 27 ~ and I could see where the vehicles had stopped.
Q. Could you say whether or not the car after
the impact had made any forward movement, or did the truck
make the forward movementf When the two cars collided
did the car make any forward movement North or was the
entire movement ,of the two vehicles to the South in the direction the truck was going t
A. I would say in the direction the truck was going. When
the car struck the truck the truck pushed the car on down the
road.
Q. Did you notice any skid marks?
A. No, sir.
Q. Refer there, Mr. Seymour, right at the bottom of this
report and see if there were not some skid marks there Y
A. No, sir. I said apparently that was what happened. I
said apparently that was what happened.
Q. What happened
A. The car skid across the road, but there were no marks
indicating.
Q. ,vhy did you put them apparently?
0
/

Mr. James: That is just why we objected. It is their own
witness.
The Court: I sustain the objection.
Mr. Mears: Your Honor, he seems to have the original
notes he made at the time and the sketch. Does Your Honor
still rule he hasn't a right to testify from thaU
The Court: He may refresh bis memory on any
page 28 ~ notes be has.
Mr. Mears: Take the witness.
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CROSS EXAi\:IINATION.

By Mr. Ayres:
Q. Mr. Seymour, as I understand your answers, this point
of impact was approximately forty yards North of the place
the Putnam car should have crossed over and gone into the
N orthbouncl traffic strip that was carrying solely Northbound
traffic. Is that correct?
A. Yes, sir.
Q. Did I also understand you to say that all of the debris
that you found was in the "\Vestmost lane of the traffic strip
that was carrying Southbound traflic 1
A. Yes, sir.
Q. In other words, that would indicate that the point of
collision occurred in the lane that the truck should have been
travelling· in assuming the highway was carrying both North
and .Southbound traffic!
A. Yes, sir.
.
Q. Did I also understand you to say the marks on the highway indicated the truck had left the hard surface portion and
gotten off on the shoulder at the time the impact took place T
A. Yes, sir.
·
Q. In other words, the truck had gotten over to its right as
far as it could on the concrete and gotten still further over
and part on the dirt shoulder1
A. Yes, sir.
•
Q. What was the position that the two vehicles
page 29 ~ finally wound up in?
A. The truck was facing due West and the car
was facing due South, approximately :fifteen yards between
the two vehicles.
Q. Approximately how much¥
A. Fifteen yards.
.
Q. Assuming this is the trnck coming South and this is the
car going North, the impact occurred entirely in the truck's
lane¥
A. Yes, sir.
Q. And the vehicles when tbey came to rest, the truck had
turned off to the West and gotten off of the highway¥
A. Yes, sir.
Q. And was pointed vVest?
.A. Yes, sir.
Q. The car had apparently turned completely around that
way and was headed South f

,
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A. Yes, sir.
Q. On the bard surface portion or. off on the dirt shoulder?
A. The shoulder.
Q. And they were about fifteen yards apart?
A. Yes, sir.

Mr. Ayres: I believe that is all rig-ht now. vVe want to
recall this witness as our own witness, but for the purpose of
cross examination I believe we have about exhausted the
proper limits.
Q. Maybe I should ask the witness this one or two questions while we are waiting. Mr. Seymour, what
page 30 ~ time did you get the call that night, if you know¥
A. I guess it was about 10 :40, approximately
10:40.
Q. Do you know who called you?

A. The operator, I believe, sir.
Q. You don't know at whose instance?
A. No, sir.
Q. And about what time did you arrive at the scene 1
A. A little after 11 :00.
Q. Is there any way you can fix the exact time at which the
accident did happen Y
A. 10:30.
Q. How far is it from Temperanceville to Cape Charles?
A. Fifty-eight miles. It is sixty-one to the Maryland line
and it is about three to the line.
Q. And the accident was approximately a mile North of
Temperanceville f
A. Yes, sir.
Q. Approximately fifty-nine miles?
A. Yes, sir.
0

•
page 31
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EARL G. GILLESPIE,
the witness, being first duly sworn, testified as follows:

DIRECT EXAMINATION.
Bv Mr. L. H. Mears:
·Q. Mr. Gillespie, will you please state your name and occupation and any official position you hold with
page 32 ~ your employer?
A. :My name is Earl G. Gillespie. I am employed as an investigator at the Naval Air Station, Norfolk,
Virginia.
Q. In that capacity, 1\:fr. Gillespie, were you called upon to
investigate and did you investigate the accident that occurred
about one mile North of Temperanceville that happened on
February 1st, 1950, involving Glen Putnam Y
A. Yes, sir, I did.
Q. In the course of your investigation, Mr. Gillespie, did
you have any photographs made at that time1
A. Yes, sir.
Q. Mr. Gillespie, I show youMr. Hall: I didn't understand the witness to say he had
them made or took them himself.
l\Ir. Mears: I asked if in the course of his investigation if
he caused any photographs to be made.

Q. I hand you, Mr. Gillespie, a group of eleven photographs
and ask you to state whether or not you caused those photographs to be made in the course of your investigation 1
A. Yes, sir, those are the ones.
Q. Mr. Gillespie, what was the date that you came here to
make that investigation i
A. The second of February.
Q. Do you know about what time you arrived here on the
second of February 1
A. At the scene Y
Q. Yes.
A. It was approximately noon.
Q. Had the truck involved in this accident been
page 34 } moved when you came or was it where it had come
to rest after the accident f
A. It was where it had come to rest.
Q. Had the automobile been moved 1
A. Yes, sir.

/

28'

Supreme Court of Appears of Virginiar

Earl G._ Gillespie.
Q. Mr. GiHespie, does that photograph show the· location
of the highway, of the area where this accident happenedf
A .. Yes, sir ..

'The Court: !fr~ Mears,. don't you think we· better mark
those as Exhibits .. You are referring: to some- particular one
and the record will not show it.
Mr. Hall: If youi Honor please, may we take a matter up
with the Court 1
The Court:. I am going· to· ask the J nry to step· out just a:.
minute.
Note:: The follo,ving taken out of· the presence, of the Jury..
::M:r~ J'ames: I understand it is· on motion to, admit. these
in their evidence as Exhibits. There lms been no· evidence
here· on which it might be based the· admission of these· exhibits in eviderrce·. The· only thing· this man I1as· testified to
is he caused these pictures to be made. There isn't any evidence· who took them. They haven't offered the man- who,
took the pictures. v.Ve have a rigpt to know how far from
each posftion tf1e pictures weere• faken. We- have a
page 35 ~ rig·bt to know the size of the· lens· mid various· questions; we have a right to know·. And certainly from
the- questions· asked this· marr tnere is no evidence• here at this
time on which those pictures can be· introduced·..
The. Court:· 1\1:r~ Gillespie., were· yo:u theTe. at the: time the
pictures were taken t
A. Yes,. sir, I was..
T11e Court: Does tllat satisfy you with reference· to being:
present at the time the pictures were· taken Y
Mr~ James·: He doesn't know whether· he was: present.
The Court: He says so. I have to, go by that.
l\fr: James-:- Did he· take· the pictures or d'evelop them.:t:
The Court:· I will ov.errule your objection if tha-t is your
point and you can except to- it.. He did'n 't develop· tliem or
take them, out he wa:s present at the· time tl'rey w.ere taken and
they· were- taken a't liis instanrn~·.
Mr: James.:: How can a: man know he was present Y
The Court : I will let you work on him if' you will accept
1tliat explanation on cross examination. I will allow the pictures to be introduced. Now on cross examination you may

;..,

;
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examine him as to anything you desire. Overrule your exception and you can except. I don't want to cut you off.
Don't misunderstand me.
Mr. James: Object and except ancl save the
page 36 ~ point on the ground the proper person to introduce
these pictures is the person who took the pictures
and whom we would have a right to cross examine. This man
did not take the pictmes or develop them and has no way of
knowing these are the same pictures.
The Court: l\fr. Gillespie, a re these the same pictures
taken in your presence aud at your request 1
A. Yes, sir.
Mr. James: And for the further reason there is no evidence he knows the size of the lens, the size of the prints, the
distance from the objects and all these we have a right to
know.
The Court: I will overrule your objection. I think they
have a right to come in.
Note : Pictures admitted in evidence and marked as Plaintiff's Exhibits 2 through 12.

Q. Mr. Gillespie, will you tell the Jury the condition of the
weather as of the time you arrived ancl the condition of the
weather as it apparently had existed during the preceeding
twelve hours 1
A. ,ven, when I arrived at the scene there was a misty rain
at noon on the 2nd.
Q. I hand you Plaintiff's Exhibit 7. vVas that photo taken
looking North 1
A. Yes, sir.
Q. Mr. Gillespie, what was the condition of the cross-over
in this area here as of the time you were there f
pag·e 37 ~ A. It was muddy.
Q. Had any of that mud been tracked or drawn
to the hard surface of the highway 1
A. Yes, sir.
Q. Mr. Gillespie, while you were there did you see any
Northbound traffic travelling over that highway?
A. Yes, sir, I did.
Q. Can you state whether or not any of that Northbound
traffic missed or failed-

.. '11:
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1\fr. Ayres: We object to that.

The Court: Finish the question, but don't answer it.

Q. missed or failed to negotiate the cross-over where this
accident happened and went into the old traffic lane.
The Court: I will sustain your objection.
Mr. 1\:fears: We save the point.

Q. 1\Ir. Gillespie, where did you find the automobile that
was involved in the accident, where did you see the automobile? Do you recall?
A. I found it at a garag·e. I don't recall the name of the
garage several miles from the scene.
Note: Pictures marked Exhibits 2 through 12 for the
Plaintiff passed to the Jury for inspection.

,.,

,.

Q. Now, M:r. Gillespie, I hand you Plaintiff's Exhibit 2 and
ask you if you will identify that photograph. I mean merely
as to whether that was one of the vehicles involved in this
accident or not.
A. That was the car that I later learned bepage 38 ~ longed to Putnam, that Putnam was riding in.
Q. I band you Plaintiff's Exhibit 3 and ask you
if you can identify that one.
A. Yes, that is of the same car.
Q. I band you Plaintiff's Exhibit 4 and ask you if you can
identify that.
A. Yes, sir, that is of tl1e same car.
Q. And likewise as to 5?
A. This is the truck that was at the scene when I arrived
there.
Q. And as to Number 61
A. That is the same truck.
Q. And as to Number 7?
A. That is the same truck also.
Q. And that is looking in what direction Y
A. Looking· N' orthward.
Q. And Number 8?
A. Yes, sir, that is the same truck.
Q. Number 97
A. That is the private car.
Q. And Number 10?
A. That is the truck.
I..
~
l\:.1 ·,~
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'Q. And Number 111
A. That is the highway looldng Southward.
Q. Ancl tbat was taken from which highway, tbe old .original hig-11way or what?
A. 'The old original highway.
Q. And Number 121
page 39 } A. "That is the truck..
Mr. L. H. M:ears ~ If your Honor plense, we would like to
let tbe Jury be excluded again so we can argue that question.
Note: The following· taken out of the presence of the Jury.

By J\fr. Mears: Your Honor, the crux of this case is based
upon t11e failure of t11e defendant to exercise such precautions
and establish such sig11s or signals or devices that would be
effective for causing- traffic to take this cross-over w11enever
it approached travelling to the North. Now we feel t11at we
should be permitted to show by various witnesses tl1e fact
that even in broad daylight when traffic was travelling over
this road passed tl1e same signs and signals that tl1e defendants have said in their opening statement they did have on
this place that other and various travellers over that highway either didn't see or certah1ly ignored o-r failed to observe
those very signals. Now we think it is essential that we be
permitted to show not only by this witness, but any other witnesses, that there was an inclination on the part of the travelling public to pass by this cross-over without making· the turn,
which in itself woulcl be indicative of the fact that there were
not adequate signals or signs or precautions taken
page 40 } by the defendant to cause the traffic to cross over.
Whether it would bave been one sign necessary or
forty signs necessary tl1e idea is t1mt the defendant as we see
it was oblig-ated and required to exercise what precautions
were in fact necessary to cause that traffic to make tllis cross
over at this point in order to get on what was then the dual
highway. Now we think it is essential that we be permitted
to show those facts. In other words, if the travelling public
failed to make that cross-ove-r, the same tlling tl1at this Plaintiff did, we think that is a fact going to the very heart of the
question of negligence on the part of this defendant in failing
to take the necessary precautions to guide the travelling pub- :'
lie.
The Court : First you would haye to show the road was in ,·
the same condition the next day it was the night before.. Yon ·
,1

I
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would certainly have to do that. But I don't believe what
somebody else did would. have any bearing on what happened
that night. I will let you show anything- you desire with reference to any signs and the Jury can determine whether or

not they were adequate, and let you show anything with reference to the conditions of the road that night, what transpired
that particular time, but the following day as to whether or
not a. man would follow tliat road or the other road, it seems
to me would have no direct bearing on the night before. Now
you did not seem to agree with that.
page 41 r Mr. Mears: Is tllis not true: If we assume that
cross-over had been open for a period of thirty
daysThe Court: And we had thirty accidents there.
Mr. Mears: During all that period of thirty days the practices of the travelling- public over that road, as to what they
did, w·oulcl seem to me to have a very definite bearing upon a
showing· of whether in general, because these precautions
weren't placed for the sole benefit of Mr. Putnam, they were
placed there for the public generally, and if we shffw that
those signs were inadequate to guide the general public·.
The Court: I will let you show the signs were inadequate
if you can <lo so. You have a right to show that. But as to
habit, what somebody else did, doesn't prove neg·ligence as· I
understand it and I do not believe that would be sufficient.
1\fr. Mears : Can I ask this witness this question t
The Court: You may ask the witness anything· you wish
now to keep the record straight.

Q. Mr. Gillespie, were the signs on the road that you observed when you made the investigation the morning following· the night on which this accident happened, taking into
consideration the weather conditions, taking into consideration the fact it ,vas raining as has been heretofore testified to,.
at the time the accident happened were those signs in your
opinion and your view adequate to guide the traffic over this
c1 oss-overt
1

Mr. Hall: Object to that.
The Court: I sustain the objection because tliat
is merely a matter of opinion. Let me say again
you may pick out the evidence as to any of these signs, as to,
where they were and whether they were sufficient, and that is·
for the Jury to determine from all the facts.
Mr. Hodgson: Would your Honor permit me to add one
page 42

~

G. P. Putnam v. Bero Engineering and Construction Corp.

33

Earl G. Gillespie.
thought on the previous discussion on the question of the
traffic going North at this sign¥
The Court: Yes, sir.
Mr. Hodgson: Now, Your Honor, a moment ago you indicated the very nut of the case, which is were these signs
adequate to guide traffic safely. Now the point I would like
to make is on that very question of adequate evidence, of repeated instances of other motorists using that and passing
through that intersection, not seeing the signs until it was
too late to make the cross-over and then going up the highway and having· to turn around and come back, those things
that lrnppened right after the accident and in broad daylight
even, and instances which occurred prior to the accident on
numerous occasions, which wo have other evidence to prove,
it seems it is g·ermane. I would agree with Your Honor if
one instance had occurred, but when you get repeated instances that happened a day or two prior to or subsequent
to this accident then it seems that is germane, which would
indicate inadequacy of the signs. Your Honor
page 43 ~ also said we would have to establish conditions
were the same. I think that will be done before
this case is over and I would suggest to Your Honor that
perhaps Your Honor would be willing to admit this testimony
on the condition that if at the close of the case it has not been
tied up so as to be strictly similar or the same then our evidence goes out. I think that is only fair that it should go out,
but presently it seems Your Honor should let it in and it is
germane.
The Court: The least the Court could allow would be this :
If all of the conditions were the same and you can prove it
tlmt might be some gTound for it, but until you could prove
conditions were the same and there were many, many instances of it I would have to adhere to that former ruling.
What Mr. Lit Mears asked the witness, what happened the
next day, in other words hadn't proven the same conditions,
circumstances or anything else.
Mr. Hodgson: So that we can examine Mr. Gillespie and
not have to ask the Jury to go out again, I wonder if the testimony can be put on tho record now 1
Tlie Court: Any of you can ask any questions you wish
while the Jury is out.
By Mr. Mears contd:
Q. ]\fr. Gillespie, at night with the darkness and rain was
that sign sufficiently visible to guide traffic across this crossover?
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]\fr. James: "\Ve object.
The Court : Let him get his answer in there.
page 44 r The Jury is out and none of the evidence is in. Of
course it is merely a matter of opinion, but for the
record lie is entitled to get his answer in there.
l\fr. Hall: We just want to preserve the record as we go
along.
Mr. Ayres: Can w·e have it understood all this line of questioning is objected to 1
The ·Court: In order to save time, this is not on the record
so far as this case is concerned.
J\fr. Hall: This isn't evidence and not part of the record?
The Court : No, sir.
Mr. Hall:
e would like to stipulate it, but the Court holds
it is not part of the record at this time and has nothing· to do
with the case.
Mr. James: One remark. The Court says it is not a part
of the record at this time. It will not become part of the
record later until we liave time to cross examine this man.
e don't want to examine this man out of the presence of the
Jurv.
T·he Court: If I determine it is to be a part of the record
he will come back and you can cross examine.

,v

,v

Q. l\fr. Gillespie, while you were present and in the course
of yonr investigation did you observe any Northbound traffic
that failed to negotiate this cross-over when it was reached
and run into the old road, the original road, in disobedience
to any signs that may have been in this area f
A. Yes, sir, I did.
page 45 r Q. 'vVould you be prepared to say how long you
were at the scene of the accident f
A. I would say approximately thirty minutes.
Q. Would you be prepared to say during that time how
many vehicles you observed that failed to conform to the
traffic signs there?
A. No, sir.. I did see more than one, but I don't know how
many.
The Court: I understand you gentlemen object to that and
I will sustain your objection.
Mr. Mears: We save out objection.

Q. Mr. Gillespie, did you observe whether or not anybody
was employed or on duty at this point where. this accident

•
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happened on the day you were there for the purpose of flagging traffic or routing· the traffic over that cross-over?
A. Ye:s, sir, there was someone there with a flag.
,Q. Do you know who that wast
A. No, sir.
Q. Or whose employee that was f
A. No, sir.
Q. Do you recall whether or not you ever heard that employee or that person have to call to any traffic passing over
that road to inform. them of that cross-over?
A. I beard him call to the driver of one car.
Q. What w·ere the facts in that case t
A. He was attempting to g·o Northbound without making
the cross-over and he had flag·ged the car and yelled to him
to stop.
The Court: All right, do you want to be heard
page 46 } on it!
Mr. James : No, sir, we just except to each and
every question and answers thereto.
The Court: Now the last two questions you asked him the
Court will allow over the objection of the defendant, if that
is what you want to show, that is what the condition was the
next day.
Mr. Mears: Can the stenographer read those to the Jury?
The Court : No, I think you better re-ask the questions.
Mr. Hall: So there will be no confusion in the record, in
reference to the pictures we objected to, I believe our objection went far enough, but I would like for the objection to
show we object to each and every one of the photographs because they were in a group when we objected.
The Court : Yes, sir.
Mr. James: And for the reason they show conditions the
next day of the roadway when this man doesn't know the conditions of the night before.
Note: The Jury then returned to the Court Room and the
following was taken in their presence.

By Mr. Mears, contd:
Q. Mr. Gillespie, on the day you made your investigation
did you observe whether or not any person appeared to be
employed at this location for the purpose of routing traffic
over this cross-over Y
A. Yes, sir, there was a flagman.
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page 47

~

Mr. James: Object for this reason: This man
was there investigating an accident. There was;
a disabled truck on the side of the road and a disabled car
and no doubt other people there making a similar investigation. Unless he knows this man was stationed there regularly
for the purpose of directing traffic, or whether he was there·
directing traffic because of the conditions created by this accident, we don't think it is proper because it is customary after
an accident for someone to take charge on the highway and
direct traffic and that doesn't mean the conditions were unsafe
under ordinai·y conditions, but a condition created by the accident, and unles this witness knows in that respect we don't
think it is admissible.
The Court: I will overrule your objection and it goes to,
the Jury for what it is worth.

Q. Mr. Gillespie, will yon fnrther state whether or not you
observed that it ever became necessary for this person, this;
employee, to call fo any Northbound traffic in addition to the
use of his flag or signal !
Mr. James: We object to the question on the ground it is.
irrelevant, immaterial and has no bearing on this case. The
circumstances and conditions which obtained at the time Mr;.
Gillespie was· at tbe location are not similar and there is no
evidence they were similar to the- accident in question. Anet
on the further grounds that an accident had ocpage 48 ~ curred involving two vehicles, that traffic officers
and other people were there directing traffic and
that what this witness saw has no bearing and is not g.ermane
to the case at Bar.
The Court : I understood the purpose of the question was:
as to the bearing and the sign.
]\fr. ,James; If Your Honor please, if there is· a red light up
here I imagine people would go through it. They do it. Thereare stop signs on the highway and lots of people can't read
and the fact some people go through doesrr 't excuse me.
The Court: With reference to the· signs, as· to whether- or
not they were adequate to det~rmine which road the traffic;
was to take, the Judge is going to allow it.
Bv Mr. Mears;
.,Q. You can answer.
A. Can I hear the question again?
Note: Question read by the stenographer to the witness=

...

~ •.• ~,H···-~~~

G. P. Putnam v. Bero Engineering and Construction Corp.

37

Earl G. Gillespie.
Q. Mr. Gillespie, will you further state whether or not you
observed that it ever became necessary for this person, this
employee, to call to N ortbbound traffic in addition to the use
of his flag or signal f
A. Yes, sir.
Mr. Mears: That is all, take the witness.

page 49

~

CROSS EXAMINATION.

By Mr. Avrcs:
~Q. Mr. Gillespie, what time of day would you say you arrived there f
A. I said approximately noon.
Q. It was raining when you got there 1
A. There was a fine mist.
Q. Of course it was coitldy with poor visibility?
A. The visibility wasn't very good.
Q. It would not have been then easy for the camera to show
all details, or a person to observe all details at that particular
timef
A. I couldn't answer that.
Q. You are not a photographer f
A. No, sir.
Q. It was, of course, overcasU The sky was overcasU
A. It was an overcast.
Q. "\Vere the pictures taken while you were there f
A. Yes, sir, they were taken under my direction.
Q. Was that by someone with you making the investigation?
A. Yes, sir, by a naval photographer.
Q. Now who was the person that was there directing traffic,
do you know?
A. No, sir, I do not.
Q. You don't know whether he was a State employee or employed by the contractor, or· just some individual?
A. No, sir, I don't know who it was.
page 50 ~ Q. And you heard him on one occasion calling
somebodyf
,
A. Yes, sir.
·
Q. You didn't, according to these photographs, go down to
the end where these signs started and take a picture looking
North, did you Y
.A. Which signs do you mean f

I
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Q. All of this series of signs down the side?
A. No, sir.
Q. There were quite a number of signs there on the East
side of the highway, were there not?
Mr. Mears: He is making that statement, but there has
been no evidence there were any.
::M:r. Ayres: The witness has testified about signs and he
,vas there for the purpose of investigation and had photographs taken.
The Court : He is on cross examination.
Q. There were quite a number of signs on the East side
of the highway going North, weren't there?
A. I wasn't there particularly for the purpose of investigating an accident as much as I was to determine there was
a naval man injured and to determine how he was injured
nnd see as much as I could of the scene itself. I didn't observe any other signs except the sign at the intersection.
Q. You didn't go down the road at the South to look for
any signs at alH
A. No, sir.
Q. Do I understand you to mean by that you do;n't know
whether there were any signs or not?
page 51 ~ A. That is right.
Q. Then in making an investigation, if you were
there to determine how the man was injured, wouldn't that
have been a normal thing for you to have done?
A. Not right at that time, no, sir, we were to make a report
as soon as possible.
Q. And so you made no effort at all to determine what warning signs he had to direct him across this cross-over except
right at the scene of the accident?
i
A. I called our investig~tor t Chincoteague and had him
~:ti}
observe those s~gns.
.
'fi~. Q. Bu! yo,u didn't attem ·.-"
it yourself?
fl A. I didn t.
... ·
'·~l_·:. Q. A?d you didn't tak -: ....,:_.
_btographs that would show
~',lthose signs?
,, .;'r,. . ~
·•·::,,. A. Only the sig~Jhe er:
1-Ver.
Q·~. That was th~lyton-e'·,~f; :·. attempted to show at all?
A .. Yes.
~-. :.
;:'·,-4;;~
~i\Jn other wo,{ls;\thc oQJi:~ you attempted to show was
this one here at -t;his cross-,.-~f~r~on photograph number 11, and

·~ .,/- ~ ...
j ~ •••
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also shows on photograph Number 7. They were the only two
you took to show the sign that was right at the intersection
directing traffic over V
A. That was the only one I was interested in at that time.
Q. And that was the only one you had taken to show!
A. I don't know whether there are any signs in any of the
other photographs or not, that was the only one I was interested in at the time.
page 52 ~ Q. That is a sign here that says "Keep Right"
and is a double sign and has two arrows and has
a culster underneath iU
A. Yes, sir.
Q. And that cluster lights up when the lights are on iU
A. I was there in the daytime. I don't know what that
sign would do at night.
Q. You drive the highways occasionally at night?
A. Yes, sir.
Q. And they do light up at nighU
.A. Some do, yes, sir.
Q. Do you know any that don't.
A. I have seen some that don't.
Q. Does your report say whether this did or did noU
A. I am not going to ref er to my report.
Q. I would like for you to answer that question whether
your report shows this sign lights up or doesn't light up.
A. I have no authority to release anything in my report.
Q. What did you come here for?
A. Except what the Judge Advocate General of the Navy
turned over to this Court.
Q. "\Vha t did you come here for 7
A. I was subpoenaed here.
Q. I want to ask you the question again, do you know
whether this cluster did light up at night or noU
A. I do not know.
Q. As I understand your
o divulge what your report ~
shows Y
, . '"'''
page 53 ~ A. I will test
nything you ask me, but
,
will not refer to
~.filll>rt unless I am so ordered·:·
. Q. Do you ~ow wh~ther~ . -~h~re were any lights burn .:.-·
mg along beside the h1ghw ..
a.i :mg1:1~
!:-1 . .

~: Ma;~~t !~~e a~/f!~~~ii~f1t~'.f~d whether ·otllot

there were any there Y
A . I did not.

~fu\1~ ...
':.ifj/'4~l~.
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J. R. Diamond.
Q. You don't know whether they had any warning but these
lights or signs or not 1
A. No, sir.
Q. Did you notice in this picture here that this cross-over
lane had stakes on each side of it, seven, I believe, on each
side, outlining this cross-over f
A. I didn't notice that at the time, no, sir.
Q. Do you see them now in this picture you had taken t
A. I see them in that photograph.
Q. Then they were there that night Y
A. They were there the next day.
Q. And those lights are stationed just like a channel buoyed
off to go through, are they not t
A. Yes.

Mr. Ayres: I think that is all.

•
page 54 ~

•
J. R. DIAMOND,
the witness, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. L. H .Mears:
Q. Mr. Diamond, will you please state your name, residence,
occupation and your official position with your employed
A. J. R. Diamond, Accomac, Virginia, employed by the
State Highway Department as Resident Engineer for Accomack and N orthamptpn Counties.
page 55 ~ Q. Mr. Diamond, did your highway project No.
1601-01 cover the construction of the Eastern portion of the dual highway at the location where this accident
involving the automobile of Mr. Putnam and a truck took
place!
A. That is right.
Q. Mr. Diamond, was the Bero Engineering and Construction Company the contractor to whom this contract was
awarded!

l. -'.·
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A. That is right.
Q. Can you state when this contract was let, or approximately~/
A. The contract ·was signed June 8, 1949.
.
Q. And will you also state when the road was accepted
from the contractor as being finally completed t
A. May 1, 1950.
Q. So that on February 1, 1950, when this accident happened the contract was in the process of erection by the Bero
Company?
A. Yes.
Q. Mr. Diamond, do you recall the length of this contract
and from where it extended and to where¥
A. You mean the length of the project?
Q. Yes, sir.
A. 2.95 miles.
Q. And where was this stretch located?
A. Beginning approximately seven tenths of a mile North
of Temperanceville and to the intersection of Route 175, or
the Chincoteague road.
Q. And did that contract embrace the construction of a
semi-permanent cross-over?
page 56 ~ A. It did.
Q. What was embraced, Mr. Diamond, what composed this contract f
A. I don't get you.
Q. It was composed of the proposal made by the Bero Company in part, is it not 1
A. Yes.
Q. And it was also composed of your booklet on road and
bridge specifications issued as of January 1, 1947, containing
general provisions?
A. Yes, sir.
Q. Do you have that book?

'

Note : Book handed to the witness.

Q. Is this the proposal, Mr. Diamond, submitted by the
Bero Corporation for this contract?
A. This is a copy of it.
.
Q. And the amount of that proposal 1s Mr. James: Are you testifying, or are you going to ask
the witness what it is. We object.
The Court: Don't lead your witness.

J4:.
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Q.

"~ill you state the amount involved m that contract?

Mr. James: We object as being immaterial as far as this
accident is concerned.
The Court: 1':fr. Mears, the amount of the contract for
building the road I don't believe is material.

Q. This constituted a part of the contract?
A. Yes, sir.
page 57 ~ Q. Now, Mr. Diamond, did this book entitled
Virginia Department of Highways, Road and
Bridge Specifications, January 1, 1947, did that contain the
specifications that became a part of that contract i
A. That is right.
1\Ir. l\Iears: We ask that these two documents be introduced in evidence.
Mr. Ayres: If Your Honor please, that is very voluminous,
as you may see, and we think maybe it would be better if we
withdrew the Jury and bring out the parts they think are pertinent.
The Court: ·what do you say to that, gentlemen 1
Mr. Mears: It is a part of the contract.
Mr. Ayres: This isn't any suit on a contract. So far as
the contract is relevant it should be introduced.
Mr. Mears: The only way we can show the duty of Bero
is by virtue of the contract and regulations.
The Court: Anything he gets ready to introduce he will
have to discuss specifically, only anything that pertains to
this particular contract. This will be Plaintiff's Exhibit 13.
Mr. Ayres: I don't like to keep pressing, but I still think
there might be things in that that might be misconstrued by a
laY111an.
~The Court: It seems to be before the trial is over during
some recess you all may discuss the matter and if there is any
particular question pertaining to this the Court
page 58 ~ will be glad to take it up with you. They are not
going to refer to it at this particular opportunity
and I will be glad to hear either of you.
Mr. Ayres: Exception saved.
Mr. Mears: Your witness.
Mr. Ayres: We are going to put Mr. Diamond on later as
our witness and we do not care to ask him anything on cross
examination.
The Court: All right.
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CLAUDE E. SEYMOUR,
being recalled, testified further as follows:
By Mr. Hodgson:
Q. Mr. Seymour, I am going to show you these pictures
Plaintiff's Exhibits 9, 11, 8, 10 and 7. It has been testified
these were taken the day following this accident at about
twelve o'clock noon. Of course the lighting conditions were
quite different when you were there on the preceeding evening.
A. Yes, sir.
Q. But as best as you can recall the scene will you state
whether these pictures show a fair picture of the scene as you
saw it that night when you investigated after that accident¥
A. There were some differences. It was night and the road
in itself physically was as it is now and the truck seems to be
in the same position, although the car has been removed from
the scene, although the markers, the State markers with the
reflectors on them and the arrow signs are still
page 59 } there. They were there the night before too.
Q. Is it true, Mr. Seymour, that these pictures
do fairly represent the highway scene itself as you saw it
even tho the vehicles may have been removed since you were
on the scene?
A. You mean the highway physically?
Q. Yes, sir.
A. Yes, sir.
I

.........

Mr. Hodgson: That is all.
By Mr. Ayres:
·Q. :Mr. Seymour, you have already testified you were there
shortly after the accident that night. Were there any flares
or smudge pots lighted in the vicinity of the accident that
night?
A. Yes, sir.
Q. Do any of these pictures show those flares or smudge
pots?
A. No, sir, I don't see them.
Q.
ere there any barrels along the highway 1
A. Yes.
Q. Markers anywhere clown on the Eastern side of the
highway when you were there that night?
A. There were some barrels down the highway and there
were some flares along there also.

"r
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Q. Do these pictures show those¥
A. No, sir.
page 60 ~ Q. "\Vere there highway marking signs on the
Eastern side directing traffic before you reached
the scene of this accident?
A. Yes, sir.
Q. I will not go into them in detail at this time. I will ask
you to look at those pictures and see if they show them.
A. There are some further on down. I see one divided
highway sign.
Q. Can you· say whether or not they show them all or not 1
A. No, I can't.
Q. Do they show all the signs that were along the road at
that timeY
A. No, sir. That might be two more in this picture. That
is Exhibit 10.
Q. Then these pictures are not accurate as representing the
scene to the extent that they do not show all the warning
signs that were placed along the highway¥
A. No, sir, I said fairly accurate.
Q. And they are not accurate to the extent that they do
not show the oil barrels that were along the side of the highway that were there that night?
A. No, sir, they don't show it.
Q. And they do not represent the scene as it was that night
to the extent they don't show any lights or burning smudge
pots that were there that night, do theyY
A. No, sir.
page 61 ~ Q. It continued to rain all the next day, did it
not?
A. I am not sure, sir, I couldn't say.
Q. These signs in question that have been spoken of were
reflectorized signs, were they not Y
A. One wasn't. The sign put up by Bero wasn't reflectorized, but the others were special signs and had reflectorized paint on them.
1

•

Mr. Ayres: I think that is all.
By Mr. Hodgson :
Q. Mr. Seymour, you were just asked by Mr. Ayres about
the signs being reflectorizecl. Do you recall how many signs
you saw there that night T
A. It was one 25 Mile Speed limit sign placed there by
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Bero Construction Company and a State sign 25 Miles. There
were two Divided Highway signs and 25 :Mile Limit sign by
Bero Construction and had Road Under Construction, also
there was another Road Under Construction sign placed by
the Highway Department.
Q. Did you make any notation of the various signs you have
just spoken of in your report that you referred to on the
stand f
A. No, sir.
Q. You dicln 't regard them as important that nighU
A. I didn't make a notation, but I did notice them.
Q. And you recall that now at this point a year and a half
later. Is that right?
A. I recall those signs.
page 62 ~ Q. Have you reviewed the case with any of
counsel on the other side 1
A. I went up to the scene of the accident with all of them
yesterday.
Q. And did they then discuss with you the location of the
various signs?
A. They asked me specifically the point of collision and
explain how the accident happened.
Q. And discussed with you the location and wording of the
various signs?
Mr. Hall: Is he trying to impeach this witness on cross
examination t He is his witness, we object.
The Court : I think you both had him summoned.
Go ahead.
Mr. Hall: ·we except to the Court's ruling.
·
The Court: All right.
Note:
rapher:

Question read back to the witness by the stenog-

. ·,
Q. And discussed with ·you the location and wording of the
various signs?
·.,-;:
A. They asked me about the signs and I explained to them.
Q.
as the word '' reflectorized '' mentioned in the conversation of yesterdayf
A. No sir.
Q. Yo~ recognize a reflectorized sign as something different from a true reflector sign, do you not 7

,v

i-. .....;~..

.,

,,.
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A. One type has reflectors in it and some painted with reflector paint.
page 63 ~
Q. And when you use the word reflectorized you
are referring to painted signs rather than signs
which contain little glass buttons or glass circular objects
which tend to reflect chiefly the headlights of oncoming cars-

Mr. James: Object as leading.

··

Q. You do draw a distinction between true reflector signs
and what you referred to as reflectorized signs, do you not f
A. Yes, sir.
Q. And will you describe that distinction t
A. I would say in my judgment the reflectorized is the one
that has the paint and doesn't have the glass reflectors.
Q. And that was the one actually North of the cross-over
this boy had to take going over on the Northbound highwayf
A. Yes, sir.
Q. That is the only true reflector sign there and that is the
one North of that cross-over? Is that right¥
A. Yes, sir.
Q. Let me ask you this, Mr. Seymour, do you know whether
any of these flares you claim were present were present prior
to the time of this accident?
A. I can't say, sir.
Q. You don't know?
A. No.
Q. Is it common practice among police officers in this State
on the occasion of a serious accident to put flares at the scene
of such accident, particularly on dark or rainy nights Y
A. Not that type.
page 64 ~ Q. Did you go over to these to know what type
they were?
A. They were the oil
type.
Q. That wasn't what
"d ·
o over to these to
know what type they .
A. I could see the
Q. How close were
A. Right across the
Q. Was it pouring r&·
A. It was raining. ·t.
Q. Raining pretty ha:r ·
A. Yes, sir.
·
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Q. Now, will you show His Honor and the Jury, referring
to Plaintiff's Exhibit 7, where those flares were located?
A. They were back here on up the road here. The Highway Department was working in this section here.
Q. Do you mean then, Mr. Seymour, that they are not or
were not, in the area shown by that picture, Exhibit 7 !
A. There was a flare at this point here.

The Court: You better point it to the Jury.
A. Just before you reach the cross-over. In other words
flares along the road on barrels and the highway department
was working· in here and I believe they had flares on edges
of the cut-off where they were working in there the night when
the accident occurred.
Q. You mean they were working there in the pouring rain?
A. Whether they were actually out in it when
page 65 ~ the accident occurred I don't know, but the truck
was over here.
Q. vVere the flares there for the purpose of showing the
workmen how to work or showing up the locale at night?
A. Those type flares couldn't be used to show the men how
to work.
Q. I don't mean tlrn t. I mean how to see to work.
A. I wouldn't say they gave that much light off.
Q. You indicated a moment ago that the flares you claim
to have seen that night after the accident were located along
the rig·ht side of the Northbound highway somewhere about
in the middle of this picture, to the back edge of the picture.
Is that correcU
A. Yes, sir.
Q. Now, Mr. Seymour, when you make out your reports
you ordinarily refer to the conditions that you observe, do
you not, on the highway?
A. Not in its e ·r ·
rt we submit, Form 300
to the Division o
oesn 't go into every
minute detail of e
· ing sufficient facts to
Q. But you ar
cate a reason why an
support your inve:
accident happened,·A. Yes, sir.
5,
. ,Jc::
.
Q. And in this cas.
.; er~ tterest,ed in your investigation in determining
. .) ace'.·
and what the
. was. IhL
··--·;jj:;· ""''+
...··'. .Jj;liappened
,~~- ~.....
reason for 1t
s~:,.1,t
.:, J· t ruely}'.)/·
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page 66

~

A. Yes, sir.
Q. Did you not feel then-

Ur. Ayres: Counsel has taken this witness completely over
in cross examination.
Mr. Hodgson : I would say we have some further justification and that is that we are taken by surprise. Of course I
nm at some <lisadvantage by not knowing Virginia evidence
laws, but it does seem logical if we have something in our
hands distinctly opposite from what he says we can ask about
that.
The Court: You mean you are taken by surprise t
:Mr. Hodgson: Yes, sir.
The Court: Since the witness has been summoned by both
parties I believe I am going to let him go ahead, but I will
ask vou not to lead him. Don't lead the ,vitness.
M~·. Hall: The report seems to be the bone of contention ..
"\Ye have no objection at this time to introducing that report
in evidence. The Jury can take it and read it and I am sure
they will have no ditliculty in understanding it.
Mr. Mears: 'l~hat is the very thing we have been trying to
get you to do all day.
Mr. Hall: I have heard for the last hour this witness being
led around the Court Room by a bit like an old mare.
The Court: All right, the report is in by agreement of all
parties.
:Mr. Hall: Can we agree that there will be no
page 67 ~ more cross examination of this witness while he
is on the stand as Plaintiff's witness¥
The Court: Counsel stated he had been taken by surprise .
Mr. Hall: Hostile, he can't be adverse.
The ·Court: The Court has said he will allow him to examine him.
· Note: Report of Mr. ·. Seymour . offered and marked as ./
1
•· ' ·
Plaintiff's Exhibit 14..

By Mr. Ayres :
.
Q. Mr. Seymour, counsel asked you whether _or not you
knew these flares were burning at the time of the accident. I
believe you testified you arrived there approximately how
long after the accident f
A. It was about five or ten minutes after eleven when I got
there and the accident occurred about 10 :30.

I

I
- .__.J
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Q. Were these finres burning when you got there?
A. There were flares burning on the East side of the highway in the South bound lane when I got there.
Q. Were you the first police officer to arrive 1
A. Yes, sir, I believe so. I made the investigation.
Q. And there hns been no intimation to you these flares bad
been lighted after the accident J
A. No one said they had lighted them after the accident.
Q. I understood you to say men were working at the crossover when you were making your investigation.
page 68 ~ Were they the Highway Department employees,
or whose employees were they¥
Mr. Hodgson: That I think I should object to because be
didn't sayThe Court : I will let him ask on cross examination.
A. There were men working for the Highway Department.
Q. 1'Tere they Department of Highway men f
A. Yes, sir.
Q. Counsel have asked you whether or not you have dis-·
cussed this case with opposing counsel. Have you or not discussed it with Mr. Mears over here 1
A. I think I discussed it with Mr. Mears.

Mr. kvres: That is all.
The Court: That is all, Mr. Seymour.
The Court: Gnetlemen, do you have any objection to Mr.
Ayres putting Mr. Diamond back on the stand for one question?
Mr. Hodgson: No.

......

,J. R. DIAMOND,
bein:; recalled, testified as follows~ .
'

'

By :M:r~ Ayres :
. Q. Mr. Diamond, when you referred to the project in the
contract for a semi-por·manent cross-over was that the crossover that was open that night or is that the cross-over that
is being used at the present time 1
A. That is the cross-over that is being used at the present
time.
Q. Then the cross-over called for by Bero's contract had
not been constructed at the time of the accident f
A. No.
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page 69

~

By Mr. Hodgson:
Q. Mr. Diamond, seeing as Mr. Ayres has just
asked vou about the distinction between the cross-over which
is beii{g; used at the present time and the one being used in
February, 1950, will you describe to His Honor and the Jury
the differences in those two cross-overs f
A. The temporary cross-over I would say, I don't know exactly, was approximately two hundred and fifty feet long, and
the cross-over that is there at the present time I would say
is approximately nine hundred feet long.
Q. And the temporary cross-over was at approximate right
angles to the lane from which a person then Northbound
would cross over? Is that true?
A. State the question again.
Q. "\Vas the litt]e temporary cross-over you spoke of which
existed in February, 1950 approximately at right angles to
the highw·ay for one who bad to turn right and get over to
the new N orthbouncl highway?
A. No, it wasn't at right angles.
Q. It was quite a sharp turn, was it not, sir?
A. I would estimate possibly twenty degree.
Q. Now will you contrast that turn with the turn which one
makes on the new cross-over which is South of that temporary
one with respect to the gradual nature of the turn?
A. The present one is possibly,-! don't know in terms of
degrees-somewhere probably between five and ten.
Q. It is a much more gradual leaving' of the highway, much
easier for the motorist than a turn of a greater
page 70 }- degree?
.
A. I would thmk so.
Q. In fact it is a very simple turn to make at the present
ime, isn't iU
. Yes, sir, I would say so.

cross-over again. The te ·
used at that time, who had
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ED TOM HICKMAN,
.a witness on behalf of the Plaintiff, being first duly sworn,

testified .as follows:
DIRECT EXAl\HNATION.

By 1\fr. Hodgson!
Q. Mr. Hiclnnan, where do you live?
A. Temperanceville.
Q. And how long have you lived in Temperanceville 7
A. Eighteen year, going on nineteen.
Q. And what is your business?
A. Farming.
Q. You married!
A. Yes, sir.
Q. Have any children t
A. Have five.
Q. Incidentally, was your wife requested by counsel for
this side to be here Y
page 71 } A. Yes, sir. She is sick under the doctor.
Q. Mr. Hickman, where in Temperanceville do
you live?
A. One mile North of Temperanceville.
Q. And is that on the highwayt
A. Yes, sir.
Q. Near the location that has been testified about todayT
A. Yes, sir.
Q. Do you recall the night that the Putnam collision occurred up there between the passenger car and the truck?
A. No, sir. The night before that I was sitting up over the
dead and I went home that nig·ht and went to sleep and when
I woke up that morning the truck was in the field and car
gone and I took the generator from the car and carried it to
Paige and I didn't know the car was there and he said I h
.the ar.
·u do recall the night eve
· the collision 1
·
, sir, I know it was the first.
fl the reason you know the d
· /hing that occu.rre

.J.
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page 72

~

A. Yes, sir.
Q. And you had gone to bed very early?
A. Yes, sir, because I stayed up all the night be-

fore.
Q. And was that because you had gone to a funeral or wake
at a neighbor's home f
A. A sitting up.
Q. So you had gone to bed very early and did not get out
at all to the scene of this crash?
A. Yes, sir, I didn't know a thing until next morning.
Q. Now will you state where you live and on which side
of the road you live in relation to that little temporary crossover we have beard so much about today?
A. I live on the East side and part of my land is on the
vVest side. Coming down the road you have to turn in and
go across and H was just two little stobs, just room enough
for me to get through right in front of my lane.
Q. And that was the lane which was the entrance way to
vourhomef
., A. Yes.
Q. Now I want to ask you whetlier before this accident occurred you had frequently travelled that route by automobile.
Had you, sir?
A. Yes, sir.
Q. And in fact, Mr. Hickman, before the time of this collision were there any flares out at night to protect the public
on that highway in the vacinity of that cross-over!
A. It was one right there where you go in, right there to
that post, first sign. It was two barrels way down
page 73 ~ yonder where be dug out a part of the place and
that was all.
Q. What were those two flares for?
A. They were there where they dug out and run the ditch ~
down there to run the new place, but clidn 't finish it.
J[.t;:..
Q. Which part of the highway were they on¥
,,. :
A. On the right going North.
/) · ,,'
Q. And about how far would you estimate those two flares·~
were South of the little cross-overj
A. '.One of them was right at the corner of the woods and
other down further in the woods, and the other one was right
up to the sign.
Q. I will show you this picture, Mr. Hickman, which is
marked Plaintiff's Exhibit 7. You referred a moment ago
to the woods and said one of the flares was down by the corner
of the woods.
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A. Yes, sir, on a barrel.
Q. vV ould yon step down here just a moment and show the
Jury if the woods shown in the left of that picture and somewhat in the background are the woods you refer to?
A. It was right back here. The first one was right back
here. It was nearly back to tho sign and the other one was
here.
Q. Mr. Hickman, is it correct that you have just pointed
to the far right section of that area of woodsland shown on
the left qf the higfovay in that picture?
A. Is that the left side?
Q. It is the left in this pictme. Is that righU
A. That is wrong.
.
page 74 ~ Q. Let me show you some of the other pictures.
Let me tell you thh,, I think counsel will agree that
this picture which is marked Plaintiff's Exhibit 11 has been
identified as showing· the Southbound route and on the left
in the center of the picture is a sign on a post which has been
indicated to show the cross-over, but to be North of the crossover.
A. Yes.
Q. Are the woods you just referred to shown in this picture?
A. On this side. T]rnre is the sign on the same side the
truck was, but on the South side. Here is where one of them
was on this side. The smut pot was right here on a barrel
and a little ways up is another and then up to the sign here
where it says cut throug·h there was one.
Q. Will you, Mr. Hickman, take a pencil and strike a hole
in that picture where you say these flares were located?
A. One about along here, the other one rig·ht along here
and other one right up here to this post where went rig·ht
:·. /)V/" through this cut off here, where that sig11 says turn to the
· ·-.~i\ right, the last one was there going up .
. ·~ ·'. .
Q, Have you shown by sticking holes in the picture all the
·,.,,.~·',flares in the vacinity of the cross-overf
·> A .. These tl1ree the onlv ones I know of down South and it
was ·~ue after you got up.. on the highway g·oing North, it was
one over there.
Q. You· mean North of the cross-overt
A. Yes, one there.
Q. Now here I show you a picture which has
page 75 ~ been marked Plaintiff's Exhibit 7 and this has been
identified as showing the cross-over and the two
signs pointing to the rig·ht.
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A. It was a smut pot sitting right clown in front of this.
Q. You mean near the sign and in front of it?
A. Yes, sir, because it had turned the sign dark in front of
it, down below.
Q. And was that the only flare in the immediate vacinity of
that cross-over?
A. Yes, sir, except these down this way.
Q. Now were there any smudge pots or flares North of that
cross-over¥
A. It was one on this side up here where I turn in my lane.
Q. And was that there at all about the time of this accident?
A. I couldn't tell you that because I was in heel asleep.
Q. That is very good. "\:V11en I say at all about I mean approximate by a day or two.
A. It was still there. I don't know whether it was lit or
not.
Q. Will you state whether those flares were lit at all times
that night or whether there were some occasions they were
lit?
Mr. James: I object.

A. I know sometime I could pass by there and they weren't
lit.
page 76 ~

The Court: He can only testify what was there
when he saw them.

A. I say I could come by there and sometime they would be
lit and sometime they woulcln 't. I can't tell you all of them
weren't lit or all were lit.
Q. Now what was the condition of the cross-over itself and
the road in the vacinity of the cross-over on or about February 1, 1950?
A. Well, I can tell you whenever anybody come over there
if they didn't slow down they would capsize themselves and
tllat ain't no joke. There were holes in there and when trucks
come over that they bad to throw her in low gear to get over
and sometime they would get stuck.
Q. Did you a clay or two or three or four prior to this accident observe cars proceeding North on the highway pass these
signs and then have to turn around and g·o back and go back
over to the cross-over to get over on the Northbound lane?
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:Mr. James:
e object.
The Court: It is merely describing the condition or the
road the day prior to the accident. As the Court understands
it it goes to the Jury for what it might be worth. He is merely
tryiug- to show the condition of the road, if I understand his
question.
Mr. Hodgson: In fairness to counsel I will say no to that.
I am trying to get in now what we couldn't get in before and
the basis is, first, we have the witness who first identified
these pictures and stated that was a fair represeu.
page 77 } tation on the day beforeThe Court: Lady and gentlemen of the Jury I
will ask you to step into the Jury Room for a few minutes.
Note : The Jury then retired to their Jury Room and the
following was taken out of their hearing:
By Mr. Hoclg·son, contd:
Q. Now, Mr. Hickman, I want to show you these pictures,
Plaintiff's Exhibit 10, Plaintiff's Exhibit 11 and truly Plaintiff's Exhibit 7, and ask you if those show fairly and truly
the condition of that highway in the vacinity of the crossover on the one, two or three days just before this accident oc..
curred?
A. Yes, sir, that is just like it. It looks just like it looked
then, muddy and all. That is the way it looked and that was
the way it was every time it got muddy, it was just like slush.
Q. And showing you particularly again, Mr. Hickman,
Plaintiff's Exhibit 7, were there in the two or three days before this accident any signs or other objects of any kind except such as are shown in this picture, taking it from the point
fartherest South in the picture, up to the point of the crossover and the sign indicating the cross-over·? Were there any
other sig·ns or objects you can recall in those days just before
this accident occurred 9
A. No.
Q. In other words it is true that picture and the other two
do fairly represent the scene in the week just before the accidenU
page 78 } A. Yes, sir.

The Court: Are you going further to show it was the same
condition the following day? Otherwise I ·will exclude all he
has testified to.
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Q. All rig11t. 1\fr. Hickman, I will ask you whether these
pictures fairly show this scene on the day following the accident as it appeared.
A. Yes, sir, just like it.
Q. Now, I would like to ask you tI1is. In the two or three
days before this accident did you notice that Northbound
traffic even in daylight was having trouble with this crossover?
A. Ob, yes, sir. They would go by it and go by where the
grass was and .turn around, some of them. They would go
by the place in the daytime and cross where they sowed the·
grass, but they hadn't sowed the gTass then. One or two clays.
a truck went in there and got stuck and a State man had to
pull him out.
Q. Is your house in a position you could see· that!
A. Yes, sir.
Q. Did you notice the same situation on the day after the·
accident, traffic going· up pass that place and gross over on
the grass or turn around and come back1
A. Yes, sir. I went over to look at that truck and one went
by then.
Mr. Hodgson: Now, Your Honor, these frequent and repeated incidents of Northbound traffic, even in daylight, going past this thing, then going over the grass in the center of
the highway or turning a round and retracing
page 79 ~ shows the nature of the signs proceeding the intersection were inadequate to notify the Northbound motoring public.
The Court: I will here you all only for the purpose of determining whether or not the warning· signs were sufficient.
Mr. James : I tl1ink the proper testimony is what signs
there were placed out there, what sig11S and what lig·hts. That
is at this time not assuming we are responsible for them, but
testimony as to what sig·ns and lights werb/there and let the
Jury decide.
. ..
Tiie Court: I agTee with you as to the opinion of witnesses,.
but he has testified just two or three days before the condition
was the same as immediately after the accident and during
the daytime people would drive by there several times and
get on the wrong road, even tho the signs indicated the direction they were to go, which is evidence only relative for the
purpose of letting the Jury have that evidence to determine
whether the signs were sufficient.
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Mr. James: No, sir. I don't think any sign would be sufficient except a barricade.
The Court: What else do you have to say about it?
Mr. James: That is about all, except that there is just no
ground on which it is admissible.
lVIr. Hall: "\Ve do not feel it is admissible. ·what this witness saw that may have taken place two hours or
page 80 ~ two days before or two hours or two days afterwards as pertaining- to what other people did under a given set of facts bas no bearing· on this particular case.
The conduct of one person and conduct of another under a
given set of facts certainly isn't the test in this Court. This
witness, as I understand it, can testify as to the physical facts
he saw in connection with lights and flares and warning signs.
As to the bebavior of motorists either before or after the accident, so far as the highway or cross-over is concen1ed, is certainly not competent testimony, if Your Honor please, and I
am strongly confident our Courts bold against admission of
such testimony.
The Court: Mr. Hall, in asking for testimony don't you
think they would have a right to show the condition of the
road the day before and day after f In other words, somebody that knows the condition of the road? Do you agree
with me?
Mr. Hall: Yes, sir.
The Court: If he has a right to show that would he have
a right to show the day before and day after that those signs
would not seem to indicate the way traffic should g·o ¥
M:r. Hall: No, sir, because conditions could change from
one day to the next. This witness could testify on
page 81 ~ Tuesday, but he cloesn 't know what was there Wednesday nigllt because he was asleep. Likewise,
what he saw a car do Thursday is certainly not germane to
this issue, if Your 1Honor please, and we vigorously object and
ask that such testin1onv be excluded.
Mr. James: If Your Honor please, one witness testified he
was there thirty minutes, l\fr. Gillespie, and he saw one car
go through in thirty minutes.
Mr. Hodgson: More than one.
The Court: Just' assuming it was fifty went by there the
next day, what would you say1
Mr. James: In comparison with whether be negotiated it
properlv,-here is a gentleman that has seen some go throug·h
there. 1fany go by there_ each day and make it successfully,
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and certainly just two days over here convince me thousands
go up and clown there every clay and what is two, thirty-five
or twenty-five compared with twenty-thousand that do it
properly. So I say the evidence here, if we take it as any
indication, is so infinitesimal compared with traffic on the road
isn't evidence.
Mr. Hodgson: There are three points I picked up.
1: Mr. Hall in his objection assumed conditions may
change. That has been the very purpose of my questions to
this witness, to show conditions were approximately the same
both in the two or three days preceeding· the accident and the
day after the accident.
page 82 }- 2: I would like to say this, tliat the witness who
has lived here many years and observed traffic conditions from his home, and in good position to do so, said it
happened frequently. Now the word frequently to him would
appear to mean sometimes.
The Court: But you have to bring· it down to whether there
was negligence in this particular case.
Mr. Hodgson: But if it happened frequently then there
were frequent drivers who were being misled by this situation. Now I would like to further claim it on the ground of
notice. ...i.\.fter all one of the problems we have in this case is
to show Bero should have been on guard for such a situation
as occurred here. Certainly there could not be evidence of
more probative value that while they were working on this
job the day before this very thing happened.
The Court: Suppose you can prove twenty specific cases,
what would it show! The Court feels you can show the condition of the road the clay before and day after. The condition of the roadway and things of that sp1:t, but as to any
specific case or anybody g·oing the wrong·./· ,·. or not noticing
is excluded. Otherwise we would have to · twenty-five spere, why a man
cific cases as to the reasons ,vhy and wl
went. that way, whether it w
or rainy, and
page 83 ~ the Court is going· to exclude.;
vidence except
as to the condition of the roa~:ay before and
day after.
Mr. Hodgson: Has that been do
he approximate
been no relationship established b~
total amount of traffic on that road':,
· stance of this
kind that happened?
·'".,\;.~/f~:., . ·/:·:.. · .,
-·. ·
The Court: That may be some of itfbuf:§Uppose two or
~..
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five other cnses happened that night. Suppose one was very
careful and one very careless. I don't believe we can try each
and every man that violated the law. I think we are trying
this particular case and I guess I will have to hold you pretty
close to that. I am delighted to have your help. I feel all the
attorneys are trying· to help the Court.
l\Ir. Mears: We want just to except.
The Court: Let me say to you before the Jury comes back,
you may describe the condition of the road immediately before and immediately after. I will allow that to go before the
Jury.
Mr. Hall: For the purpose of the record at this time we
object on the grounds that what happened prior or subsequentThe Court: "'\Ve are talking about the condition of the road.
]\fr. Hall: The condition of the road prior to or subsequent
to the accident is not relevant and not germane in this case
and is not binding on this defendant.
pag·e 84 } The Court: I am going to overrule your objection.
Mr. James: Some of the questions are leading and we did
not object because they were out of the hearing of the Jury.
The Court: All you need ask this witness is if he was
fimiliar with the road the day prior and the day after and if
it was the same condition.
Note: Jury then returned to the Court Room and the following taken in their presence :
Mr. Hodgson, contd:
Q. Mr. Hickman, before the Jury recessed do you recall
testifying you hac~ seen a total of three flares, two down near
the woods and c;i · :,right under the sign, which was just North
of the little cro.. · verY Is that right?
A. Yes, sir.
Q. And it i
t that you also testified that where they
the sign at the cross-over had smutted
had that light
or blackened
because it was so close to it Y
A. Smutte .
sir.
Q. When n·.
uggested you make pencil points in
Plaintiff's Ex ·
will note that the first of those
;.thest one on the left reading from
pencil points.
l~ft to rig!it . · ·-;".
"·"' ,, _s of ~n inch on the picture from the
sign post its . ~ · / ....
you hke to correct that¥
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A. That ought to be over here closer. The dot should be
the pencil mark.
Q. The farthermost dot should be at the base of this sign¥
A. That is right.
page 85 ~ Q. And the other two were some distance down¥
. A. Yes.
Q. And t4ey were protecting some kind of excavation 1
A. Y cs, sir, the place the dug out.
Q. I don't know whether I covered this in the presence of
the Jury. I just want you to state whether these pictures·,
Plaintiff's Exhibits 11, 10 and 7, do constitute a fair representation of that scene as it existed the day before this accident and as it existed the day after this accident.
A. Just like it both clays.
Q. Now I would like to ask you, Mr. Hickman, whether in
driving North on this highway in the two or three days preceeding- the night of this accident you had. observed any signs
that had reflectors on them other than the sign North of the
cross-over itself Y
A. The one up here where you cross over is the only one
that had reflectors on it.
Q. Now the other signs that have been spoken of here, could
you read those legibly at night as you proceeded North?
A. Not unless you were rig·ht close on them.
Q. And on dark and rainy nights would they be readily
visible to a motorist¥
A. Not unless you were right close to them.
Q. Do yon recall anything on them that tended to sl1ow
them up so you could easily read them?
A. It had wrote on them reduce speed, and like that.
Q. But in night time, l\fr. Hickman, and particularly on a
dark night with rain could they be seen except as
page 86 ~ picked out except as picked out on the side of the
road by an automobile heacllightf}?
:· ..t

Mr. James: Objection.
•..1. .- .. '
The Court: Why "l
.
Mr. James: Calls for a conclusion of the witness; says
as to what could be seen; asks the witness for a conclusion.
Ask him if he could see it, not what could be seen.
The Court: I think you may be right.
Q. Are your eyes all right¥
A . .So far as I know.
Q. Can you read 1

.

~

........
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A. Yes, sir.
Q. Do you wear glasses?
A. No, sir.
Q. Do you have any trouble seeing highway signs in broad
daylight!
A. No, sir.
Q. Then I will ask you could you see these signs as you proceeded North and see them so you had adequate knowledge of
this cross-over at night J
A. Not unless you were going on pretty slow.
Q. ·were they difficult to see¥
A. Yes, sir, if it was rainy or dark. Of course this sign up
here says keep to your right. You could see that because it
had reflectors on it.
Q. That is the one past the intersection you are supposed
to cross over 1
A. Yes, sir.
page 87 ~ Q. Do you know in the process of constructing
this highway, Mr. Hickman, do you recall that
there was considerable cleaning done on both sides of the road
of brush and wood on the road f
A. On the new side it was, but on this side they just cut off
a little strip, sixteen feet I think.
Q. Did they burn or rake the brush 1
A. No, sir.
Q. How did it lay there?
A. Part of it is laying in the woods now.
Q. It is still there today i
A. Yes, sir.
Q. Did some of that tend to obstruct these signs? If you
don't recall say so.
A. No, sir. Now if you were going South it would be different.
I

Mr. Hodgson! )l:hat is all, thank you.
CROSS EXAMINATION.

By Mr. Hall: .
Q. Mr. Hickman, I believe you stated there was a sign right
there at the cross-over that had written on it "Keep Rig·ht"?
A. That is right.
Q. And that had a reflector on itV
A. Yes, sir.
·
Q. Now you stated in your experience, if you were coming
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North there, that yo1i could see that sign all right, I believe?
A. Yes, sir, you could see that one.
page 88 ~ Q. And you could see it some distance away
from it, couldn't you?
.
A. Yes, sir. That one had them things where light shines
on it.
Q. And you could see it some distance away?
A. Yes, sir, a right good distance.
Q. And those smudge pots or torches, as the case may be,
that were lighted at nig·bt time, you could see those quite a
substantial distance, couldn't you?
A. Yes, you could see them, hut tl1e one tl1at was up there
to the sign, of course you could see that, but I don't believe
you could see that if it wasn't for those reflectors on it because it was down too low.
Q. Did you see some flares sitting gn some oil drums?
A. That is where you folks dug it out to make the roadway
where it is now to keep from running in the g·utter.
Q. And those flares on oil drums were visilJle for a very
substantial distance as you proceeded North?
A. Yes, they were lit on barrels.
Q. And you had no difficulty seeing them?
A. Yes, I saw the barrels.
Q. And the sign that had the lights on it, the reflectors, you
had no difficulty seeing that?
A. No, I se~n that all right.
Q. Now you could see that. Just how far away from it
could you see it, Mr. Hickman?
A. You could see it, from that last barrel next to the sign
you could see it pretty good. Of course I never
page 89 ~ did drive down there much rainy nights, but you
could see from that barrel to the other one. You
could see the sign.
Q. A substantial distance f Do you know who put that
temporary cross-over in, Mr. Hickman¥
.
A. Mr. James Byrd was up there doing it. I don't know.
Q. Do you know who Mr. James Byrd works for?
A. Yes, sir.
Q. Who docs he work for f
A. Supposed to work for the State of Virginia.
Q. And you saw Mr. James Byrd putting the cross-over inf
A. Yes, and my wife asked him about putting one in front
of the lane on account of the children, said they were going
to g~t killed.

L
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The Court: Any objection 1 That isn't relevant., it is hearsay.

A. That ain't no hearsay. If she wasn't sick she could tell
you.
Q. So you saw l\Ir. James Byrd putting that cross-over in 1
A. Yes, sir.
Q. Did you see Mr. James Byrd at the cross-over any time
after he put it in?
A. Yes, he come up there frequently when the boys were
on the job.
Q. By the ''boys'' who do you mean 1
A. They were sitting in the trucks, watching and
page 90 }- flaging, raking stones or cinders. They would rake
them off the other road in that slop.
Q. Were the boys working under the supervision of Mr.
Byrd?
A. Yes, sir.
Q. Now, l\Ir. Hickman, going North on Route 13, how many
signs do you recall seeing on the East side of the road 1
A. You mean coming from Tcmperanceville going North T.
Q. Yes.
A. It was three, far as my knowledge, with the one bad reflectors on it. Had one Reduce Speed and one Divided Highway and then this one on that sig11 board.
Q. Had one said Divided Hig·hway?
A. Yes, sir.
Q. And one said Reduce Speed and then the one that said
Keep Rightf
A. That is right.
Q. Now do you remember one that was there that said
Speed Limit 25?
A. Yes, sir, that was clown. there edge of the woods. One
is all I recollect. They said it is two there, but I never did see
but one.
Q. But you remember seeing one said Speed Limit 25 t
A. Yes, sir.
Q. Now do you remember, Mr. Hickman, seeing one down
towards the edge of Temperanceville, the one closest to Temperanceville, in other words in the .Southerly end of the job,
that said Road Under Construction f
A. You mean down to Temperanceville?
page 91 } Q. Yes, sir, the first sign you would see as you
left Temperru1ceville going toward your house.
A. I don't recall that. I know it is one down there by Mr.

64

Supreme Court of Appeals of Virginia.
Ed 1rom Hickman.

Reid Onley's, but they kept it tore down all the time. I dontt
know what kind it is. I know they kept it tore down all the
time.
Q. Now, Mr. Hickman, on the nigllt of this accident I believe you testified you were home in bed asleep f
A. Yes, sir, I mean sleep. I didn't know nothing about it,.
because I had a telephone and they could have come and
called and they would have· had to woke us· up.
Q. And you would have been glad to help!
A. Yes, sir..
Q. Of com~s~ you don't know of your own knowledge on the
night of the accident whether there were six flares out there
burning or ten flares, or how many t·
A. No, sir, not at that time.
Q. Because yon were in bed asleep?'
A. Exactly right.
Q. Now, Mr. Hickman, do you recall at the cross-over that
you saw Mr. James Byrd put in, do you remember at that
cross-over they had some sticks or stobs sticking up on either
side of the cross-over 1
A. I remember them there.
Q. Do you know about how high those stobs were from the
OTOUndf

0

A. About like that. (Indicating.)
Q. About waist hight
A. Yes.
page 92 ~ Q. \Vould you mind standing up just a minute.
About around your belt f
A. Yes, sir.

]\fr. Hall: Can we stipulate about three and a half or four
·feet!
Mr. Hodgson: I would say so, that that is his best judgment now.
~

Q. Do yon recall at the top of tl1ose posts,. Mr. Hickman, if
tllcy had any cat eyes 1
A. I c-ouldn 't tell you to save my life.
Q. But you do recall seeing a series of them f
A. Yes, knew they were there.
Q. Mr. Hickman, here is a photograph, Plaintiff's Exhibit
7, these posts that we see here. Would you step over toward
the Jury box, please¥ These posts we see in this photograph,,
are tliey the ones you ref er to Y
A. Yes, sir, right there.
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didn't know we didn't take any particular notice and it was
.March 4th before I saw the scene of the accident again.
Q. Mrs. Putnam, on the trip back in March)-I believe you
Raid you didn't know when you came down the location but
when you went back you we11t over this route!
A. Yes.
Q. And did you then find out where the accident occurred?
A. That is right.
Q. Did you come from Little Creek to Cape Charles!
A. Yes.
page 102 } Q. Were you in a car?
A. Yes.
Q. Did you take accurate account of the distance and time
it took you to negotiate that distance?
A. Yes, I did. I measured the mileage and I timed myself
from Little Cteek when I got off the ferry to the place of the
accident. I followed every sign on the road. Where it was
twenty-five I went twenty-five, where it was fifty I went fifty.
It was a clear day, good travelling, and I stopped twice just
lo11g enough to ope·n a door and close it again. We even
enacted that part as if we were taking on two different passengers at two different times. Vv e arrived at the scene of
the accident thr·ee-quarters of an hour sooner than Glenn did
the night he had his accident.
Q. How many miles was it, :Mrs. Putnam?
A. I believe it measured fifty-eight miles.

Mr. Mears: Take the witness.
'CROSS EXAMINATION.
y Mr. Hall:
Q. Mrs. Putnam, how long did it take you to drive from
ape Charles to the scene of the accident?
A. '\Vell, we figured the accident as being at 11 :20 and it
taken Glenn two hours and twenty minutes, allowing as
··lad got off the ferry at 9 :00 instead of shortly before as. f..,.
nd I was there three-quarters of an
oner ; ·r

1
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Q. Now, :Mr. Hickman, at the top of those posts do you see
some attachment at the top of the· post l
A. Yes. I can't recall whether they would light or not, but
I know they are on here.
Q. They are on the picture?
A. Yes, but I know that sign right there.
Q. That was one of those lig·ht-up signs, wasn't it T
A. Yes, sir, right there on the bottom.
Q. Do you remember, Mr. Hickman, on the night you sat
up at this friend's house, I believe because someone died 1
A. Yes.
page 93 ~ Q. Do you remember whether it had rained that
night?
A. Yes, sir.
Q. Do you remember how long it had rained before Tuesday night1
A. It rained Tuesday night and rained Wednesday and
rained part of Thursday. Thursday it didn't rain hart, just
rained a little.
Q. ,Just sort of spit a little?
A. Yes, sir, like it has been today.
Mr. Hall: Thank you very much, 1\Ir. Hickman.

MRS. GRACE PHILLIPS PUTNAM,
a witness on behalf of the Plaintiff, being first duly sworn,
testified as follows:
DIRECT EXAMINATION.
By Mr. B. W. Mears:
page 101

~

*

•

*

•

Q. Now, Mrs. Putnam, did you drive do-wn to Virginia very
shortly by the scene of this accident 1
·
A. Yes, but I didn't know where the accident was. I mean
the telegram told me at Temperanceville, however the sign
that indicates Temperanceville is after we had passed the
scene coming from Connecticut. As we came along and we
saw the ruts in the field we wondered if it was, but since we
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page 103} A. It was about,-two hours and twenty min.
utes and take three-quarters of an hour off,-it
wa,s .a little better than .an hour and a half..
Q. .A.n hour and thirty-fiye minutes J
A. Approximately.
Q. You, of course, took the timing. You measured it with
your watch!
A.. Yes.
Q.. Au hour and thirty-five minutes is what you determined

u to bef

A. About an hour and a half to hour and thirty-five minutes.
Q. No\v, Mrs. Putnam, I believe you stated that Glenn told
you in the hospital that he didn't know what happened to
himt
A. That is right.

•

•

•

...

•

page 116}

*

•
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being recalled, testified as f-ollows.:
Q. Mr. Hickman, on yesterday on cross examination Mr.
Hali asked you some somewhat detailed questions about your
:recollection of weather conditions. Now you said, as I recall
H, that this accldent :occurred on a Wednesday night, that y-ou
happened to be asleep at the time of the accident; that it had
been raining that night. [s that right?
A. Yes, sir..
;page 117;} Q. Had it been r.aining hard!
A. Yes, '.sir.
Q. Did you also state it had been raining rather hard ·oii
'the days preceeding this accident, that is Monday and Tues
~ •day?
.:~···lt\1. A. Y~s, ~sir, ~trained Tuesday.
"; ~·
.
rall,1 h~l'd on Tuesday 1
· ··
.._
sday afternoo:m. .
., the.
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Q. Now then I show you these photographs again identified
as Plaintiff's Exhibit 7, Plaintiff's Exhibit 12 and Plaintiff's
Exhibit 10. Let me ask you first. ·what time did you go over
to the house of the friend who had died t
A. It was right after dark.
Q. And that was on Tuesday night Y
A. Yes.
Q. And you did stay there all night Y
A. Yes, sh~. .
Q. And did. you have occasion to observe the weather during that night f
A. Oh, yes, it was raining.
Q. Now on the following day what time did you come home t
A. vVe come home just before day.
Q. Just before daybreak?
A. Yes, sir.
page 118 ~ Q. And did you work that day, Mr. Hickman, or
go to bedt
A. No, sir, we didn't work, but I didn't go to bed.
Q. Did you stay up all day¥
A. Yes, sir.
Q. ·while you stayed up during that day, which I take it
was vVednesday, did you notice it was raining hard during
the day!

Mr. Hall: Object.
The Court: Objection sustained.
lVIr. Hodgson: I will withdraw it.
Q. "\Yhile you were up during that day will yon state what
the weather conditions were in the vacinity of this cross-over
and your home Y
A. It was raining pretty hard and the road was bad. It was
))othing but slush and they had a man out there then raking
the cobblestones off the other road in them holes.
Q. · Do you mean the Southbound road Y
A. Yes.
Q. Coph,lestones and muck!
A. Yes, sir.
Q.. ·was there water theref
A. Yes, sir, it was running out of that cut-off road where
they made.
Q. Were those conditions you speak of in the vacinity of
that cross-over!
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A. Yes.
Q. ·what time did you go to bed that nighU
A. I imagine 7 :30.
page 119 ~ Q. And at the time you went to bed will you
state whether there had been any change in the
weather conditions as you have just described them during
that day?
A. It was still raining.
Q. Is it a fact you were so tired you didn't wake up during
the night!
A. It is exactly the truth.
Q. ·what time did you get up the following morning!
A. Five o'clock.
Q. And will you state whether or not it was then raining?
A. It was just a drizzle.
Q. I am going to show you these pictures I just ref erred to
and ask you if these are a fair representation of the appearance of that highway.on the very night of this accident as you
recall it prior to going to bed that night?
J\fr. Hall: We object to that, if Your Honor please.
The Court: vVhy 1
Mr. Hall: The gentleman has said he went to bed at 7 :30.
The testimony is the accident occurred about 10 :30, and this
gentleman, as I see it, home in bed asleep is in no position to
state what the condition of the highway was at 10 :30.
Mr. Hodgson: I didn't ask him that. I asked him when he
went to bed.
The Court: I will overrule your objection.
Mr. Hall: vVe except to the Court's ruling.
Mr. James: There isn't any evidence he went out on the
highway during that day.
page 121 ~ The Court: Did you go out and see the road?
A. Yes, sir, I went out to the truck the next
morning. It was over there in my field.
The Court: Did you go over the night before!
A. Yes, sir, I went right across the road to go to my neighbors that night before at 7 :30, and I don't know whether there
was a whifo ·or colored man sitting in the truck.
Mr. Hall: ··we note our exception for the reasons assigned.

Q. Now, Mr. Hickman, will you answer whether these pictures do fairly represent and portray the condition of that
highway as you saw it just prior to g·oing to bed that night?
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A. Yes, sir, that is the same way it was. It is just like it.
Q. Now I want to ask you, 1\fr. Hickman, to recollect as best
you can such signs as you observed shortly prior to this accident, in the days immediately preceeding this accident, on
tbe Northbound approach as one came to the scene.
Mr. Ayres: Your Honor please, we went over all this yesterday.
The Court: He has testified as to the signs, I believe.
l\Ir. Hodgson: AU right, sir.

Q. Now, Mr. Hickman, I want to ask you about cars passing
this scene and heading North past the little cross-over. ·wm
you state to His Honor and the Jury whether in the days immediately before this accident, and particularly during this
rainy period, you have been describing, and while the roadway
was in the condition you have testified to, as illustrated by
these pictures, whether Northbound cars appeared
page 121 ~ to miss the little intersection and go North of it
and then turn around and swing back through it
or cross over the green section in the middle of the highway f
Mr. Hall: I would like to make my observation in the absence of the J urv.
The Court: Unless you want to put it in the record I will
not send the Jury out.
Mr. Hall: vVe object to the question. Are you going to
keep the Jury in 1
The Court : I will have to ask you all to step in the Jury
Room again.
Note : The following taken out of the presence of the Jury.
The Court: Mr. Hall, I had in mind to allow that evidence
to come in for the purpose of showing whether or not the defendant had notice as to the condition of the road during that
time and that solely and not as to the question of neg·ligence.
Mr. Hall: If your Honor please, they are inseparable. .And
while I think of it I also want to ask the Court to instruct the
Jury to disregard all of these multitudinous questions put to
witnesses concerning that very question because it is immaterial, irrelevant and to the prejudice of this defendant. As
to this precise question, Your Honor, there is not one scintilla
of authority or evidence to support this witness or any other
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witness coming in this Court and saying what
page 122} he saw some other driver do on a given highway.
We are confronted with an accident which is specific and on a specific date and specific time. This witness
didn't see the accident and doesn't lmow what the highway
conditions were. The mere fact he saw a driver pass by that
f:ign on one or a number of occasions means nothing. If that
were true we would be trying fifty law suits in one. A defendant would have a burden that would be insurmountable.
The person who actually drove by a sign or into a barricade
would come in this Court and say he did and what the conditions were at the time and if they were comparable with the
,conditions that obtained in the case in question then the defendant would have an opportunity to cross examine that individual and determine with particularity the whys and
wherefores of his inadvertance, excessive speed, failure to
keep a lookout, intoxication, any other factors, but these
Plaintiffs want to narrow the issue simply because a man saw
a man go by the sign and say it happened solely because this
defendant clidn 't have proper signs, when no evidence has
been introduced by them about signs one way or the other.
They are certainly entitled to have the Jury pass on the
proper signs at the proper time, but this evidence is a bucketful of red herring being drug across a path. But they can't
have a parade of witnesses come in and say I
page 123 } I missed a sign. They go through signs and
through red lights every day, but there is a reason
for it and if that person was here to say I didn't see the reel
light and went through it, I am intoxicated, I didn't see the
stop sign, I went through the road. We take the position that
the line of questioning is highly improper, to the prejudice of
the Defendant and that it should be overruled.
The Court: Gentlemen, I am going to allow the evidence
in merely to show notice to the Defendant as to the condition
of the road where the Plaintiff has shown similar facts and
circumstances as of the time of the accident, and otherwise it
will not be allowed.
Mr. James: Are you going to require the witness to state
the names of the people who went through!
The Court : I thought I would allow you to cross-examine
him on anything you desire as to that.
Mr. James : We think we should have names of witnesses
and times they went through.
The Court: He has to show the times he went through and

-.\
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conditions and they have to be similar to those at the time of
the accident.
·
Mr. James: °"re think if the Court is going that far we
should have the names of the persons and an opportunity to
locate them.
The Court: If vou can find out tl1e names the Court will
be verjr glad to have you do it.
page 124 } :M:r. James: vV e don't think that is our duty.
It is the duty of the other side.
The Court: As I understand the law a man has a right to
show the condition of the road at the time of the accident. If
he can show a similar condition just before and immediately
after the accident he has a right to do so. If he can show the
road was in the same condition it goes to the Jury for what
it is worth as to the condition and I shall hold them very
strictly to that and will try to keep them on the track on that.
l\Ir. James: Your Honor, at this point I would like to show
this situation to the Court.
The Court: All right, sir.
Mr. James: At this time there is absolutely no evidence
before the Court that the defendant in this case was in any
way responsible for the condition of the road or had any
duty in reference to it.
The Court : The Court agrees with you.
Mr. James: Then under those conditions how could that
be admissible evidence!
The Court: He is attempting to show by evidence, which
I cannot stop him from doing if I understand the law.
Mr. James: Perhaps the Court doesn't understand me.
There is no evidence there is any legal evidence there is any
responsibility of that defendant to maintain the road if fortyfive people went to him and said you are not properly lighting
that road, not properly marking it.
. ,.
page 125 } The Court: Mr. James, the plaintiff hasn't , .;
rested his case yet, and I don't think ,I can answer
··
that right now. Your argument may be good, but until he · ·
rests his ~ase I cannot. say that. I can't t~ll ~im how he shall~~ • , .'
conduct his case. I will overrule your obJection.
. ;f.~ ~
l\fr. James: "\Ve desire to save the point.
{:?~·
·
?,,',.,
The Court: I want to say to the attorneys for tI1e plaintiff) ···.
that you all have to st!·ictly prove the conditions were simi1a~
at the time of the accident as they were th~ next day, othe1-t'_.
wise I am going to sustain the motion of tbe-:·µefenclants.
'·.·. ·

I

.

·;:... •

.,,· ~ ·:·./·_,jj;f::··::;i(fi\ ~~i'i",t:.:_.,,;~1
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Note: Question read back to the witness:
Q. Now, Mr. Hickman, I want to ask you about cars passing
this scene and heading North past the little cross-over. ·wm
you state to His Honor and the Jury whether in the days immediately before this accident, and particularly during this
rainy period, you have been describing, and while the roadway
was in the condition you have testified to, as illustrated by
these pictures, whether Northbound cars appeared to miss the
little intersection and go North of it and then turn around
and swing back through it or cross over the gree section in
the middle of the highway f
Mr. Hall: We want to object on the further ground it is
leading.
The Court: I am going to overrule your objection.
Mr. Hall: We except.
page 126

~

Note : The Jury then returned to the Court
Room and the following was heard in their pres-

ence:
Note: Question again read back to witness.
Q. vVill you answer that, Mr. Hickman f
A. Well, the day before and day after the road was bad
and they would come by there part time they would back up
and part time they would go over on the grass and go over on
the Northbound traffic lane. The road was full of stones like
I would tell you and they would pull them back on the cut-off
and that was the way it was while the rainy period was. It
i:
was very muddy.
Q. Now, Mr. Hickman, ,vill you state whether or not during this period you saw many such cars do that?
·;_ . . .
A. Oh, yes, it was several of them. I couldn't tell you how
many, but it was several of them.
:' .Q. Did you notice it particularly?
-, .. .. - A. Yes, sir.
-:'~l!:-:..·. Q. And you say you noticed after going through this place
)'f'.\ and going North they went either across the green in the mid. ~ dle of the highway to get on the Northbound lane or pulled
{back or turned and went through the little intersection?
. .~ :.::. -:
" •.
r A • y es, sir.
Q. Will you -~~iite whether or not you saw these incidents
occur in borad daylight?

' ~
_7

' :,
.....
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~~ ··"~~¥~:;-)hf!~ifiit]~J~~~;. ~- /

"1.;'
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A. Oh, yes, sir, daylight, night time they would pass right
through.
Q. And on some occasions did your wife witness these
things with you and in your presence?
.A. Yes, sir.
page 127 ~ Q. .And did that situation cause comment or
·
talk between you and your wife?
A. Yes, sir.
Q. Your wife is here today, is she not, Mr. Hickman?
A. Yes, sir.

CROSS EXAMINATION.

I

/

Bv Mr. Hall:
·Q. I believe it was Tuesday night when you went out at
this friend's home where they had the death?
A. Yes, sir.
Q. You say you saw a man down there straightening up the
surface of the cross-over?
A. Yes. I don't know whether it was a colored or white
man, but it was a man.
Q. Do you know whether it ,vas one of Mr. Jim Byrd's men
or uot°I
A. It was one of them trucks.
Q. Do you know whether it was a highway truck?
A. Yes, sir.
Q. And that man, as far as you know, was a highway employee?
A. Yes, sir, far as I know.
Q. One of Mr. Jim Byrd's men?
A. Yes, sir.
Q. Now on Wednesday night before you went to bed I believe you said about 7 :30, you said you had occasion to go
across to see a neighbor and saw a truck down at the crossoved
A. Yes, sir.
Q. Do you remember whether you saw one or two men there
then°I
page 128 ~ A. I couldn't tell you, but I know it was a man
there.
Q. 1\fan there on vVednesday night Y
A. Yes, sir.
Q. And that was one of the highway employees f
A. Yes, sir.
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Q. "\,Vhat was he doingf
A. He was there sitting in the truek that night. It was
raining.
Q. And you saw the flare burning there that nighU
A. Saw it by that sign like I told you yesterday.
Q. You saw that, it was burning?
A. Yes, sir.
Q. Now, Mr. Hickman, these cobblestones you describe.
'\Vere they large like a brickbat f
A. No, they were about like that. (indicating)
Q. Like a fifty cent piece?

]\fr. Hodgson: More like an egg.
Mr. Hall: Are you testifying1

A. It was about the size of a fifty cent piece or bigger.
They wouldn't run all that size, they were as big as a five cent
piece and hen eggs.
Q. And some size of quarters and nickles and dimes?
A. Yes, sir.
Q. Now, l\Ir. Hickman, do you know where that stone came
fromY
A. No, sir, they brought it there in a truck and put it out.
Q. You don't know how it got on there!
page 129 } A. They shoveled it out of a truck.
Q. Who did that?
A. Mr. Jim Byrd, I think, or his boys.
Q. And did they appear to put the stones there to help fill
in the littleA. Chuch holes, yes. They dug it out and filled it up, but
the mud and water would spatter it out when heavy trucks
.
come through.
Q. Did they fill them in in order to make the road more
~tsable?

A. Yes, -sir.
Q. Now, :Mr. Hickman, when did you see this car, this first
~ar pass by the sign 1
A. Ob, that was right after they built it until they took it
away they would pass by.
Q. Do you know who they were Y
A. No, sir. The only way you could find out who was chase
them down.
Q. Did you see one pass by on Tuesday!
.A. Yes, sir, several of them.
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Q. Do you _know what time of day it wast
A. No, they pass by there most any time.
Q. Most any time of day¥
A. Yes, sir.
Q. Now what rate of speed would they seem to be travelling1
A. Oh, they were travelling all right. Some of them would
go along slow and go by and. I imagine they would
page 130 ~ say to themselves I am wrong and they would back
up and turn over and some didn't back but would
.
go over, and part time they would get it there and get stuck.
Q. Did you see any going faster than twenty-five miles an
hour that passed that sign Y
A. A few of them, yes, sir.
Q. Going faster than twenty-five f
A. Yes.
Q. See some going forty I
A. I guess about that.
Q. And some faster than forty, didn't youY
A. I couldn't tell you how fast they were going, but some
of them were going faster than twenty-five.
Q. You never had any trouble making the cross-over did
you, :Mr. Hickman T
A. Of course when they first built it Jim moved the post
and it was mighty narrow for me to get through with a truck,.
but I made it.
Q. In order to get to your lane you had to get between
these posts t
A. If I was coming from the North.
Q. As a matter of fact you had some discussion with the
Highway Depai"tment about that, didn't you i
A. Yes, sir, that I did.
.
Q. You took thp matter up rather sharply with them, didn't
vou¥
'
·
.. A. Yes, sir, I did. I dldn 't think it was right to put it right
in front of my lane.
page 131 ~ Q. I believe your wife took it up with the Highway Department Y
A. She is the one. She does all my business because I ain't
got much learning. She does all that.
Q. Did you take it up with Mr. Jim Byrd?
A. No, I think she called Mr. Diamond, I think. I think I
am right now.
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)
)

Q. That is the gentleman with the Highway Department!
A. Yes, sir.
Q. And you saw Mr. Jim Byrd put it in, didn't you f
A. Yes, sir.
Q. Now on Wednesday night, the night you went to bed
around 8 :00, the highway department had some people right
there at that cross-over f
A. Yes, sir, had a tru~k and one man out there.
Q. And on prior oceasions you had seen those men filling
in the holes at the cross-over?
A. Yes, sir. Sometimes it would be pouring rain they
~vould get in the truck, but they would be pulling the stones
m.
Q. The highway seemed to be doing all they could to keep
those holes filled with those stones f
A. Yes.
Q. And the Highway Department even kept people there at
night for that purpose, didn't theyt
A. Yes, sir.
Q. Now the Southbound hard surface portion of the highway, that was kept pretty well free from storn~s, wasn't it "l
A. Sometime it would be right smart on there·
page 132 ~ when it would come a big rain and those trucks
would come and push them out, but they would be
working on it.
Q. They worked on it night and day, didn't they, Mr. Hickman?
A. vVell, they were out there, yes, sir.
Q. Mr. Jim Byrd works for the Highway Department,
doesn't het
A. Yes, sir.
Q. ,vould you attempt to approximate, Mr. Hickman, bow
many automobiles a day going Northward,on Highway No.
131
··
A. I imagine between six hundred and a thousand a day
this time of year, trucks and all together.
Q. Around six hundred to a thousand vehicles 1
A. During the day time, yes.
Q. How many would you approximate over a twenty-four
hour period 1
A. Oh, I guess fifteen to eighteen hundred, something like
that.
Q. Going North?
A. Yes, sir.

\
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Q. Very heavily travelled highway, isn't it?
A. Yes, sir, I mean it is.
Mr. Hall: Thank you very much, Mr. Hickman.
:M:RS. ED TOM HICKMAN,
a witness on behalf of the Plaintiff, being first duly sworn,

testified as follows:
DIRECT EXAMINATION.
By Mr. Hodgson:
Q. Will you give your full name, Mrs. Hickpage 133 } man 7
A. Mrs. Vesta Hickman.
Q. Are·you the wife of Ed Tom Hickman who just testified f
A. I sure am.
Q. And you live up there on this route North of Temperanceville 7
A. Yes, sir.
Q. And is your home, Mrs. Hickman, located right on the
Eastern side of the highway1
A.. Yes, it is.
Q. And will you state whether your driveway coming into
the highway from the East practically meets or comes very
close to the opposite side of the road from this temporary
,cross-over that has been discussed here 7
A. It sure does.
Q. Do you recall the approximate date of this collision between the truck and the Putnam cart
A. It was in February, I think the first or second.
Q. And will you state whether or not something had happened the day b
at would bring the date of it distinctly
to vour mind?
g up to one of our neighbors.
A. "\Ve had
1ight7
Q. And ha
A. Yes, sir."
Q. Now w·
·
~ er or not you recall the weath~ :
.s make. it on Tuesday and We ~"Ii.;%?.
say_for at '_
nesctay ?!.'". ·f.,.:,....
t
~nt-t--ilJ!~v~ng been testified to ~ ..
.' · -:~ff:i..
.·' vV ~dne~-~~\Jpght, do you
. ,... ,.....;.Tu~s¢1{\t;~tt>Wed~esdayt ·
page 134>}-: t
A. If·.; : ·a:. j\ilF~!~?-at4er, ·.i:.1t w~.~tt··
weather.
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. Q. Do you recall the conditions surrounding that crossover as to mud, debris f
A. It was plenty mucky and nasty.
Q. ·wm you tell whether that mnd extended over in the
Southbound lane in the vacinity of the cross-over?
A. Yes, it was.
Q. Will you state whether that condition existed just that
one time, or was a frequent occurrence f
A. It was there muddy and nasty for a long time. It was
so nasty they would haul sand in there by the truck load and
they even had those cobblestones and scraped them out of
our lane and I went out and asked them to remove them, we
didn't want them to get in our field.
Q. How long· had that been going on before the night of this
accident?
A. Oh, probably a week.
Q. Now then in two days, during Tuesday and Wednesday,
will you state whether you noticed anything peculiar occurring
with Northbound cars that approached that intersection or
temporary cross-over, anything out of the way they did Y
A. It was a hundred a day, I would say-

·,,
\

Mr. Ayres: We object to that.
The Court: I will overrule your objection.
Mr. Hall: Our objections are for the reasons l1eretofore
issued on the prior objection, and for the additional grounds
that this witness bas not testified that she knew
page 135 } of the conditions eitl1er before or after or on the
night in question.
The Court: I am going to sustain the objection until you
show the condition of the road, whether it was the same the
next morning it was that night.
Mr. Hodgson: Your Honor rules I should repeat that
through her f
The Court: Yes, ask her abo

Q. Mrs. Hickman, I show yo
four pictures,
rst of which is marked Plain....
~ .the second of
·. '/ ~hich is marked Exhibit 7, the tarked Plain-·
, 9
tiff's E~hibit 11. ~ill yJm Joo)~
··you w~ether
~4_-~ those pictures
.:prese~t
~'1f,:'.t11~. area
..~.. J..~,
.. near the tem'.P,t -~- :cross-:.~
En..9t_Tuesday
\"J ·.~.t,. 1
ednesd~7 of ·p:i ,.:- eek ,yh
, . , ~- rij. · t happened Y
~-- ,.. ,f~.- -~ ·£·~ r ~ll, Pwould s ,. ... _. _:\t>!l.}~t- . ·. /here wa-s the worse one
·..,lndit'j'ust stayed th·f'way;.,/-.:· 1t.' ~ ,,::
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Q. You have referred to Plaintiff's Exhibit 7, is that correct?
A. Yes, sir.
Q·. And you say i~ just stayed like that?
A. Stayed that way and trucks would get stuck and they
would have to pull them out.
Q. What I _wanted was to find out whether you recollect
that that was the situation or a fair picture of it as it existed
about the time of this accident f
A. It was even worse than that.
page 136 ~
Q. In what way was it worse?
A. It was all that mess, water and muck and
stone and sand mixed up together. ·when I wanted to go out
in the car-my daug·hter drives and she wouldn't go out <;m
that highway that way. vVe would use the back way. ·
The Court: Just answer his question.

/

Q. :Mrs. Hickman, you see we have certain rules of procedure and you are just supposed to answer the question I
ask you. I wanted to ask you now whether this picture, which
is Plaintiff's Exhibit 7, is a fair representation of this scene
that is shown in it, tliat is the area of the cross-over, as it
existed in1mediately prior to this accident, that is Tuesday
and Wednesday of the week in question¥ Is it a fair scene?
A. Yes.
Q. .And would you say the same as to PlaintifPs ExhibitMr. eJ ames: Object, if Your Honor please.
The Court: Why f
Mr. James: I think he should ask her what she thinks instead of putting the words in her mouth.
Mr. Hodgson: I didn't mean to do that; I will withdraw
the question.
:' ,· /
Q. V\Till you state by -looking at Plaintiff's Exhibit 11,.
which has been identified as Southbound view, whether that
is a fair representatioiI' of the scene as you observed it on
Tuesday and Wednesday of the week the accident occurred 1
A. Yes.
Q. Thank you. Now, Mrs. Hickman, do you recall what
time of day it was you came home from what you
page 137 ~ call a situp f
.A.
e left there at 5 :30, between 5 :00 and 5 :30.

,v
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Q. In the morning 1
A. Yes, sir.
Q. Did you go to bed 1
A.. No, we didn't, because we had our fowl and live stock to
look after and our kids to get off to school.
Q. ·what time did you go to bed that day t
A. Not at all.
Q. Did you go tba t night f
A.. Edward went about 7 :80 and I didn't go until 9 :00 or
9 :45, because I had my chickens to look after.
Q. Now on Wednesday and on Tuesday did you happen to
notice anything unusual about the Northbound traffic, any unusual incident in the vacinity of this intersection with respect
to North bound traffic?
A.. Did I notice it?
Q. Yes, did you see anything happening to Northbound
traffic?
l\fr. ·Hall: We object to the question.
The Court: I believe I will overrule your motion.
Mr. Hall: vVe wish to set the assignments the same as in
the preceeding witnesses assignments.
The Court : All right.

\.

\

Q. Will you state whether you saw anything occurring to
Northbound traffic at that time in the vacinity?
A. vVell, they were going- by that little cross-over and those
going through it was all they could do to get through it.
Q. Now when you say it was all they could do to go throug·h
it, those that did go through, what do you mean7
page 138 ~ A. They had to go so slow and those heavy
loaded trucks had to put their trucks in double
low gear to get through.
·
Q. vVhat would happen to the cai:s: you saw going North
up the highway on the Southbound.lane, what would they do?
A. They would go by the signs and then _have to cut over
or back back and come through.
~
Q. Now do you have any idea, :M·rs. Hickman, as to how
many such occurrences as that you witnessed on these two or
th11ee days before the accident happened f
A. Oh, I should say a hundred.
Q. Would that be all one day or period of several dayst
A. That would happen I would· say one day.
Q. You say a hundred in one day 1
1

.

~
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A. Yes, and they still are doing· it right now, night and day,
because I am right in my yard and I see it.
Q. l\frs. Hickman, did yon ever see a flagman flagging traffic
down at this intersection prior to the time of this accident¥
A. No, sir, I did not.
Q. Did you see one there after this accident any time, if you
can recall?
A. No.

Mr. Hodgson: That is all, thank you.
CROSS EXAl\HN.A.TION.

/

By l\f r. Ayres :
Q. Mrs. Hickman, this cross-over that we have been talking· about, that is the one Mr. Jim Byrd, the Highway Department man, made isn't it?
A. Yes, but let me say this. I want to make
page 139 ~ this statement.
Q. Just answer my questions, if you don't
mind, and your counsel can ask you anything they want to
· ask. I don't want to cut you off, but just a few things I want
to bring out. Mr. Jim Byrd's men were the ones hauled the
sand and stones in there?
A. I guess it was, it was a State truck.
Q. You know M:r. Jim Byrd, don't you¥
A. No, I do not.
Q. ,,Tas Mr. Byrd the man you spoke to about not making
the proper entrance to your house 1
A. No, I didn't speak to Mr. Jim Byrd, I called Mr. Diamond myself and he said to me over the telephone '' Oh, no,
they aren't putting that cross-over in front of your outlet,
they couldn't be" and I said indeed they are and I convinced
him so he said "I will meet you at the highway at 1 :00" and
he did, and I said '' Mr. Diamond if that isn't a dangerous
thing to do'' and I said '' the school bus loads and unloads
my kids right there" and he said "for the time being we decided to put it there and I will get in touch with the State
Police and see they trail the school bus in the afternoon when
they arc unloading your kids when the traffic is so terrible",
and I mean at that time the traffic was terrible.
Q. You say Mr. Diamond told you the State was going to
put it in at that point for the time being!
A. Yes.
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Q. And the State let it stay there until they moved it to the
point it is now?
A. Yes.
page 140} Q. Now this stone and mud on the travelled
portion of Route 13, that came from the cut off
where they were filling in?
A. Yes. They even had to take a crane to fill it in.
Q. And the State did that?
A. I guess it was the State.
Q. And these stones and pebbles that would get out on the
concrete part, they would try to keep the cut off in repair Y
A. Yes.
Q. Now when you speak of the stone and mud being on the
Southbound lane, did you mean that is the old lane of traffic
and it is divided into two lanes with a white line down the
middle?
A. Yes.
Q. And before they had the dual highway the W estmost
lane would be the Southbound and the Eastmost the Northbound?
A. Yes.
Q. Now both of those lanes are Southbound?
A. Yes.
Q. When you say the stones and things came out on the
Southbound lane did you mean they came on what is now both
Southbound lanes?
A. No, it was just a few stones on tl1at part. The stones
were mostly on the Northbound road now where they were
supposed to cut off.
Q. Over on the new part of the road T
A. Sure.
Q. And over on tl1e old part of the road there wasn't very
much stone or g-ravel?
A. Only when they would dig it out it would be there in a
heap.
page 141 }- Q.. That would push it out to the Northbound
lane?
A. That would push it out to the Southbound lane.
Q. Does this picture, Plaintiff's Exhibit 7, show about the
way the stone was? You can see the stone there on the highway.
A. That is the new part.
Q. Are you sure that is tlie new part Y
A. Now I see, because the truck was across in our field.
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This is the old part. The new part is supposed to be here.
Q. And is this stone that is out here on the edge of it about
the way it was?
A. It was more than that at times.
Q. Do you have any idea it was more or less· at this particular time ?
A. I would say it would be more.
Q. Why1
~
A. Because those trucks have sloshed it out.
Q. Now the officer said this picture looks like it was-·
l\fr. Hodgson: That is objected to. It is an incorrect statement.
The Court: That will be for the Jury to say.
Mr. Ayres: I don't want to misquote a witness, but I understood Mr. Hickman to say and the gentleman who was the
investigator to say this was a fair representation of the scene
at the time.
page 142} Mr. Hodgson: Perlrnps I misunderstood you
and I withdraw tl1e comment.

Q. Do you think that looks about like it looked at the time?
A. I didn't see the accident, I only saw tlle road the· next
mor.ning.
Q. Does that look about like the road the next mor.ning?
A. They had been there working and shovelling it off.
Q. Does that look about like it lookedf
A. I imagine it does.
Q. That doesn't show any stone or gTavel on the hard surface portion except a little place on the edge.
A. That is all that picture shows.
Q. And if it was any more these people that said it represented the scene the next morning are wrongt
Mr. Hodgson: We object to that.
The Court: Sustain your objection. That is for the Jury
to say.
Mr. Ayres: I will withdraw that.

Q. Now yon mentioned tl1ere were a hundred vehicles a day
that went past this cross-over1
A. Yes, I would say so, and they do now.
Q. Just as many go by now as did before?
A. Sure indeed, day and night.
Q. And the road has been :finished a long time now¥

-
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A. Yes, it has.
Q. And the cross-over is a little to the South of
the one there at the time of the accidenU
A. Yes, but it is a bad cross-over.
Q. And you would say a hundred vehicles go by it now a
day!
A. Yes, sir.
Q. Just as many now as when this happened¥
A. Sure indeed.
Q. You are a busy woman I know, you help your husband
and have a lot of fowl and things to take care of around home.
A. Sure do. I have a large family, seven of us.
Q. I don't suppose you count these trucks that pass!
A. No, I don't have any desire to count them, but when you
are out to work about your duties you can certainly see them.
Q. Do you have any idea how many vehicles go North on
that highway a day f
A. I would say some eighteen hundred to two thousand.
Q. And out of that number you would say a hundred miss
the cross-over daily
A. Certainly.
·)
Q. And there are signs up now to show them where it is?
A. It is one there I know of.
Q. And tl1ere are sig·ns further down the highway telling
them the road is a divided highway)?
A. Oh, yes, it is one telling you it is a divided
page 144 ~ hig·hway.
Q. And there is one at the place you cross over?
Just like it was at the time the other highway was there f
A. I believe it is.
Q. Are there any signs clown there further telling the public to g;et over on the new highway 1
A. I can't recall that.
Q. But whether there are or not the public-a lot of themstill pass by?
.,;
A. Sure do.
Q. Do you know about how far your house is from the road, ·
Mrs. Rickman?
A. I should say about ninety yards. I clon 't suppose it is
that far, because it is just a short distance before we are right
to the highway.
·
page 143 ~

1
/

}

·,

Mr. Ayres : Thank you.
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a witness on behalf of the Plaintiff, being· first duly sworn,
testified as follows :

DIRECT EXAMINATION.
By Mr. Hodgson:
Q. Would you gtve your full name for the record?
A. Fenton G. Jordon.
Q. And your address, Mr. Jordon?
A. Norfolk, Virginia.
Q. Your street address?
Mr. James: vYe hate to interrupt, but I think
there is a matter that should be taken up out of
the presence of the Jury.
The Court : All right. ·wm you please step in the Jury
Room.
page 145

~

Note: The following taken out of the hearing of the Jury:
Mr. James: We hate to interrupt, but think this is the
proper time. Now, if Your Honor please, the Defendant
would like to move to exclude from the evidence all testimony
of :Mr. and Mrs. Hickman in reference to the other cars passing a scene of the temporary cross-over both prior to and subsequent to tbe accident on the grounds that the follow up
testimony of Mrs. Hickman shows that just as many pass the
permanent cross-over which is in use today as passed the old
cross-over; that. the evidence before the Court shows the contract of this Defendant with the State Hig·hway Department
was terminated many, many months ago and this Defenqant
has nothing to do with the condition of the highway today
and that what is known as the permanent cross-over and the f.
highway under the control of the State Highway Department lf
there are just as many people passing as passed the tempo,-/
:·.rary cross-over ~t that. time, ,,rhich certainly shows th!lt the · . .,//
',
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ot due to any negligence .·; ,
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pening now wouldn't have anything to do with it, but I will
overrule your motion.
lVIr.. James: We save the point for the reasons heretofore
assigned.
Note! The Jury then returned to the Court Room and the
following was heard in their presence:
1\fr. Hodgson, contd:
Q. Will you state your street address, Mr. Jordon?
A. 1103 North Shore Road.
·Q. Mr. Jordon, now old are you 1
A. Thirty-four.
Q. Are you married¥
, A. Yes.
Q. Cl1ildren 7
A. Yes.
Q. Will you please state where you were born?
A. I was born in Norfolk.
Q. And have you lived in Vfrginia all your life f
A. Except for five years in the Navy.
·Q. And what years were those?
. --)
A. 1942 to 1946.
page 147 t Q. Mr. Jordon, will you state to His Honor and
the Jury your educational backg·round, what institutions you attended, starting with high school and carrying on through until you :finished your education.
A. I was g-raduated from the Norfolk Academy and was
then graduated from V. P. I. in 1939 as a Civil Engineer. In
1940 I attended the Yale Bureau of Hig·hway Traffic Research
until June, 1941.
Q.. Did you receive any sort of degree from that?
A. I received a certificate of satisfactory completion of the
~
course. They did not give a degree.
.
Q. Now will you state just briefly and in a general w
what type of instruction you reecived at Yale following yo_
· .i\
engineering course at V . I. t
-. :: .:'.
A. We received instr ion in the design of highwa~ .
-~ /: ~ signs, signals and marl
as pertaining to th afe : .: '· k;1;r,., .·; ·ment of vehicles and p
ians.
· ··. .i·.
Q. And subsequent i
.
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_.,
. u1
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.
A. I}} ~~~~~01ty.:·;:Ot~~
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Q. Ilf.-~'\:capa:. . .:.l, ~·:\l:
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lie Works Department from June, 1941 to December, 19411
and t.l1cn I went in tbe Navy and then came back in January,
1946 and from January, 1946 until the present date I have
been and still am the Traffic Engineer of the City of Norfolk.
Q. ·wm you state briefly for the Jury and His Honor what
duties you have in your job as Traffic Engineer
page 148 ~ for tl1e City of Norfolk?
A. vVell, Traffic Engineering is that phase of
engineering which deals with the desig11 of streets and highways, the signs and signals and markings relative to tl1e safe
movement of vehicles and pedestrians.
Q. And doe.s that have to do with the proper placing of
signs and tl1e determination of the proper type of signs so as.
to insme the safety of the motoring public?
A. Yes.
Q. Have you testified in Court on prior occasions, Mr.
J orclon, as an expert¥
·
A. Yes.
Q. As a traffic engineer·r
.A. Yes, sir.
Q. Now at the request of Mrs. Putnam and Glenn Putnam,
particularly, Glenn Putnam, the Plaintiff in this case, have
you clone certain work for us i11 preparation of this trial and
presentation of this· evidence f
A. Yes ..
Q. And are you being paid by tI1e Putnams for that work
and your time off from your duties in Norfolk 1
A. Yes, sir.
Q. Have you been in Court ever since this trial started?
A. Yes, sir.
Q. And have you visited the scene of this collision as it l1as
been described here in the Court Room Y
A. I have.
page 149 ~ Q. I would just like to ask you briefly whetl1er
you could tell His Honor and the Jury tI1e clif.fere nee between a so-called reflector sign and a so-called re~
flectorizecl sign.
A. A reflector sign is one which contains buttons, either
round or oblong shape made of glass or plastic, or something
of that nature. On a reflector sign the only portion of the sign
wl1ich is illuminated is the reflector buttons when your headlights hit the sign. In a reflectorized sig·n usually a large portion or the entire portion of the surface is covered witlt a material with glass beads in it, or the glass beads have merely
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been placed on the signs while the paint was still wet. Of
course in that case, the reflcctorizecl sig11, the entire sig·n receives illumination from the headlights rather than just the
buttons.
Q. And will you state, if you can, what in general is tho
difference in the visibility aspect of the two signs for a motorist¥
A. A reflector sig11 has considerable more punch. The
headlig·hts pick it up and it returns to you in a more visible
form.
Q. Now, i\fr. ,Jordon, I would like to have you look at the
pictures which have been marked Plaintiff's Exhibit 7 and
Plaintiff's Exhibit 11, which it has been testified to by a number of witnesses accurately portrays the situation at the
cross-over at or about the time of the collision between this
truck and the Putnam car. Now having- in mind the situation
as shown by those pictures and assuming· it did exist on the
night of February 1, Hl50, and having in mind
page 150 ~ these further facts, if you will, or claimed facts,
that on the Northbound approach to tl1is crossover, which it has been testified was a single lane l1ighway,
there were the following warnings or signals, or signs. First,
a sig·n reading '' Road U ndor Construction'', the dimensions
of which were 2x2V~ feet located approximately 1,300 feet
South of the temporary cross-over; secondly, a sign reading
"Reduce Speed" and being located approximately eleven
hundred feet South of the temporary cross-over and having
dimensions of 2%x2% feet; thirdly, a sign reading "Speed
Limit 25 Miles'', dimensions 21/:!x2% and located 700 feet
South of the temporary cross-over; and fourth, a sign reading· "Divided Pavement", dimensions 2%x2% feet approximately, and located 500 feet South of the temporary crossover; and :fiftl1 a sign reading "Divided Pavement", dimensions 2%x2% feet and located between 300 and 400 feet South
of the temporary cross-over; and si:dy, a sign reading' 'Speed
Limit 25 M. P. I-I." assumed to be in the vacinity that is with-.
in 200 feet of tho intersection or temporary cross-over, all of
the first six signs that I have described being coated with_ socalled reflectorized paint or material, and seventh, a sign
North of the temporary cross-over which was in two parts,
one a reflector arrow pointing to the right and either the
upper or lower second part reading· "Keep Right". It has
been testified that that particular sign I have just described
is shown as the sign to the North of the muddy appearing

•
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cross-over in Exhibit 7. Now I ask vou to also include in this
hypothesis the location of several sfakes as shown in the picture on the right of the temporary cross-over, which bends
somewhat with the cross-over as shown in the picture, and I
ask you to assume the existence of those facts and to have in
mind the further fact that it has been testified that
page 151 ~ there were three flares. I am not certain which
picture they are indicated in.
::M:r. :Mears: The one with the holes punched in it.

/

Q. Going on, Mr. Jordon, to have in mind there were three
flares located at the points indicated by pencil marks on the
picture marked Exhibit 11, with this exception, that tlie location of the first or leftmost of such flares was actually rig·ht
at the base of the sig-n which bas been testified to be a reflector type sign just North of the intersection, with that correction, now having those assumed facts in mind and having in
mind the further assumption that Northbound motorists
would meet this situation at night and sometime on dark
nig·hts and in heavy rain, will you state to His Honor and this
'·,,Jury your opinion on this question. Were the warnings and
precautions taken adequate or inadequate for the reasonable
protection and safety of the motoring public and specifically
Northbound motoring public 1

Mr. James: "\Ve object, your llonor.
The ·Court: State your objection.
Mr. James: We object to the question on the ground that
it is a hypothetical question unsupported by the evidence, and
on the further grounds that it is speculative and to say the
least assumes a g·reat deal that is not in the testimony at this
particular time and cloesn 't assume all contingencies and all
of the testimony that is in evidence.
The Court: Do you want to point it out?
Mr. Hall: Ycs, sir, I can pin point it to seven
page 152 ~ signs he has referred to. Has Plaintiff put into
evidence what anyone said about the seven signs?
1'Ir. Ayres said in his opening statement that the defendant
was going to show and establish those signs were there, but
there has been no testimony concerning them up to this time.
Furthermore, Mr. Ayres in bis opening statement said he was
going to show there was a great number of smudge pots or
oil drums on the side of the highway, but counsel very care-
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fully framed his question to include three, so there is no evidence in now upon which to base a hypothetical question.
The Court: There is evidence as to the smudge pots and
the number and he is basing his questions now on those particular things. I believe I will overrule your motion.
Mr. Hall : The evidence covering the three smudge pots,
but no evidence covering the signs. Mr. Hodgson particularly described the signs, but there is no witness from that
chair that his described them. And on the further ground it
doesn't cover the evidence fully.
Mr. James: Also, if Your Honor please, that counsel has
contended through the testimony that there were not seven
signs there. One of llis witnesses testified as to only three
signs on direct examination and then on cross expage 153} amination admitted he knew of two more, making
five, and now counsel accepts as a fact and takes
the responsibility for the plaintiff there were seven. Unless
he assumes the responsibility for seven signs he bas no right
to put the hypothetical question.
The Court: Objection overruled.
Mr. Hall: We save the point for the reasons heretofore assigned.
Q. Will you go ahead, Mr. Jordon, and state whether or
not those precautions and signs constituted what were adequate for the reasonable protection and safety of the motor..
ing public, and particularly the Northbound traffic?

Mr. James: We object further that the proper question
is to set up the proper conditions that were there and whether
that should have been the proper protection.
The Court: Objection overruled.
Mr. James: We except for the reasons heretofore assigned.

A. The sip;ns were not adequate.
Q. Now, J\Ir. Jordon, can you say they were not adequate?
A. Yes.
Q. By that do you mean they were not adequ~te for ~he
reasonable protection for the safety of the motormg pubhe?
A. That is right.
Q. Will you state to His Honor and the Jury why, having
in mind the situation that has been presented to you, those
signs and warnings were not adequate?

,r~
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A. The first group of signs leading toward the
cross-over, only one or two of them tell you what
to do and that is your speed limit twenty-five
miles an hour. The other signs merely give you information
the road was under construction, that there was a divided
pavement ahead and reduce speed ahead, but not one of those
sig11s, with the exception of the speed limit sign, told you what
to expect when you got somewhere, you didn't know where ..
Now when you got to the Keep Right and the reflector cluster
those signs, or that sign depending on how you want to tako
it, was completely out of the travelled portion of the road .
And to further confuse the matter the State Highway Department has set two types of keep right signs up. One type is
this type which you see here, which has merely Keep Hight
with an arrow on it. That sign is supposed to be passed on
the left, but on the other hand they have another Keep Right
sig·n which has no arrow, just the word Keep Right, and that
sign is supposed to be passed on the right. It merely tells
you to keep to the right of the pavement. So I think that
those two points, plus this other one, would be sufficient. The
last Keep Right sign was after you had reached the point
where you crossed over. Now assuming you know there are
two types of keep right signs you probably wouldn't have any
trouble, but as long as there are two types of signs it
puts the burden on the motorist, he has to distinguish which
one, to keep right or left, and furthermore the Keep Right
sign was too close to the intersection, it should have been further to the South and a line of barricades leading from that
sign in the middle of the road to the extreme Eastern side.
And those are the reasons why I think the signs
page 155 ~ are inadequate.
Q. Tell me if I correctly summarize your last
~~oint. That the only sign out of all seven which Mr. Ayres
:.J\lpoke of yesterday which actually told the motorist approach. f; ing from the South what he had to do 'in the situation was a
\ sign which was in fact North of the place the sign told him
r. to do itf
A. That is correct.
· ··!··:.~Q- As I understand it then you feel it would have been safe
prictice to have placed such a sign or signs South of the point
so the Northbound motorist would have known what the general situation ~ras that he was approaching!
page 154
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The Court: Sustain your objection. He has already answered and you are leading the witness.
Mr. James: It is arguing to the Jury. There ought to be
some rule of evidence in this .
.Mr. Hodgson: You may inquire.
CROSS EXAMINATION.
Bv Mr. James:
·Q. Mr. Jordon, you are familiar with the signs used by the
State llighway Department 7
A. Yes, sir.
Q. You have difficulty yourself in following them Y
A. Yes, sir.
Q. What difficulty do you experience in following them?
A. That keep right that I mentioned.
page 156 ~ Q. Don't you know what the sign means and
you. an engineer 7 When you see the sign says
Keep Right and an arrow pointing to the right you don't know
what it means f
A. I know what that means, yes, sir.
'\
Q. But you can't follow the sign?
A. How about the other one Y The wording is identical.
Q. Lets talk about the time I am talking about. Here is the
sign that has a cluster of lights and arrow pointing to the
right and it says keep right and you can't tell which way to
got
A. Not as long as that sign isn't in the travelled portion of
the road.
Q. Where it is sitting and a road turns off to the right,
doesn't it mean go to the rightt
A. It is supposed to be.
Q. And if you were driving twenty-five miles an hour an~
had to make a twenty degree turn to the right would you ha
.any difficulty following it 1
~ . .
A. If I was paying sti'ict atention to the sign.
./Q. When you drive along the highway do you pay ~trictf
attention?
A. Reasonably good attention.
Q. You are engineer f9r the City of Norfolk?
A. Yes, sir.
Q. You h~ve_ stop signs at the intersectio~s Y ..
A. Yes, sir. ·
._;
···ft· ·
Q. Are they plainly Vi~sible Y
·
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page 157

(

~

.A. In most cases, yes, sir.
Q. Any controversey about what the word
·"Stop" means Y
A. Yes.
Q. ·what can be a controversey about S T O P?
A. According to the definition of the term there is no controversey of course, but the application there is.
Q. I didn't ask you that, I asked you could there be any
controversey about the meaning of the word stop?
A. No.
Q. vVhy did you say at first there could be?
A. Interpretation of it.
Q. Do you have stop signs in the City of Norfolk?
A. Yes, sir.
Q. People go through them?
A. Yes, sir.
Q. Why?
A. Many reasons.
Q. Some of them?
A. Some they don't see, some they don't care to see, and
some that don't care at all.
Q. And some driving too fast to stop?
A. Yes, sir.
Q. Now are those signs adequate?
A. Not always.
Q. You the engineer in Norfolk and you mean to tell me you
permit on the streets of Norfolk traffic signs that are not adequate?
page 158 ~ A. We have on occasions.
Q. It is not a practice is it?
A. No.
Q. You have red signal lights in Norfolk?
A. Yes.
Q. People go through red lights?,.
A. Yes, sir.
Q. "Why?
A. Probably for the same reason they go through stop
signs.
Q. Now if you are going along a highway and you saw a
sign which read Road Under Construction and that sign, we
will say, was at least two feet by four feet, what would it mean
to you?
A. Just about what it says, that there was some construction.
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Q. As a result of that would you take any precautionary
measure?
A. Not necessarily.
Q. Then you would completely disregard the sign? That
sign we will say is thirteen hundred feet from a cross-over and
this sign you saw but paid no attention to and went ahead and
you went on a hundred and fifty to two hundred feet more and
saw another sign which read Reduce Speed Ahead. What
would you do then?
page 159 r A. I would be alert to the fact that I should reduce speed.
Q. Would you reduce your speed t
A. It didn't say so.
Q. ,vhat did it say?
A. It says Reduce Speed Ahead.
Q. And then you travel about four hundred feet, and four
hundred feet would give you possibly time to be alert?
A. Yes.
Q. Then you travel four hundred feet to another sign which
said Speed Limit 25. ,vhat would you do?
A. I would slow down.
Q. That is if you observed the law. It doesn't mean everyone would slow down, does it?
A. No.
Q. And then after going a hundred and fifty feet more a
sign said "Divided Pavement, or Divided Highway .Ahead."
Q. vVould that mean anything to you?
A. Yes, sir, it would probably give me a great feeling of
relief because I was going to get on a divided highway and
could step on the gas.
Q. Looking for comfort on a dual highway!
A. Yes.
Q. And then you went on a hundred and fifty feet more
and you saw another sig~~ ·that said Divided Highway Ahead.
What would that mean to you?
A. I was still coming to it. It would have no more meaning
than the first one.
page 160 r Q. "\Vould it indicate you were getting closer
to it?
A. Well, I think so.
Q. It means someone has told you twice there is a divided
highwayY
8
A. Yes.
Q. And as a person that uses the highway knows that when

/
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there is a divided highway you have to cross over. Isn't that
correct!
·
A. No, it is not. There is no indication you are going to
cross over or not.
0. All right; sir. And then you travel a hundred feet more
and you see another sign Speed Limit 25. What would that
indicate to you?
·
A. That there was still something els.e coming. My good
fortune hadn't arrived.
Q. And if you hadn't gotten down to twenty-five on the
two warnings it is about time to do it, isn't iU
A. I think so.
(J. You don't give them but so many warnings with signs
in Norfolk do you¥
A. No.
Q. And then you travel about a hundred and fifty to two
hundred feet more and you see the beginning of the temporary
road swerving over to the right. ·vvould that mean anything
to you¥
A. Broad daylight it might. In fact quite a bit.
page 161 ~ Q. It wouldn't at nighU
A. On a dark, rainy night no.
Q. And at the same time seeing right in front of you on that
road those posts on both sides of it with the cat eyes,-I presume you know what I mean!
A. Yes.
Q. That road being there wouldn't mean anything to you f
A. According to the picture I doubt if the cat eyes would
be visible until you had actually turned into the cross-over.
They have a very low angle of divergence from the headlight
beams. They will send the beam straight back, but there is
very little deflection.
Q. And then at the same time ou pass that last sign which
said Twenty-Five Mile Speed
· you saw about two or
·three hundred feet ahead this l
ight sign with a cluster
,right, would that mean
of lights and the arrow pointing,, ...
anything to you!
··' ·
A. You might see the arrow.
........ _:ht if you could see the
keep right.
. . ·;~
Q. Would the red arrow an'tt'-cl · 'er mean anything to you?
A. If I had time to take it irt
nk it would, but I doubt if
I would have time to take it in.~- .
Q. Now how far, if you 114;· he regulation headlight, as
.prescribed by the State of VJ~· .~ia, how far can you see that
glass cluster and the red arrow-
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Mr. Hodgson: That is objected to unless you assume certain weather conditions.
The Court : I think you .are .right.
~

Q. Suppose it is a light rain how far could you
see it?
A. You would have to qualify your headlight beams first.
Q. Headlight beam is as presc1;ibed by laws of the State of

,page 162

.Virg-inia.

A. You could see that .cluster ,seven hundred feet away.
~Q. Seven hunducd feet a way Y

A. The cluster.
(J. With the arrow 1
A. No, the cluster.
Q. "Why not with the arrow?
A. The cluster 1·eflectors I think are three and a half inches.
In the arrow the ·burrons are about an inch.
Q. Now suppose also you saw the flares which counsel has
indicated to you. "\V ould that have assisted you in ~ny way in
the operation of your automobile Y
A. I would assume that the flares and Twenty Five Mile
and Road Lnder Constructi~n went together to make up the
picture.
Q. Now suppose also that on your right there was excavated ground and along in that excavation there were a number of oil barrels with these smudge pots on top of them, what
would that indicate to yo1:1 Y

M:r. Hodgson: Of course that wasn't in the assumed quespage 163

~

tion, Your Honor.
Tbe Court: Let him ask on cross examination.

A. Repeat the question.
Q. Suppose there we
you went on through the signs a
t .that there was a depression to
number of oil barrels.
the right on the road :
. e travelling and a number. of oil
~ e ·torches, those little round pots,
barrels on it, there a ··,
what would that.indic
Mr. Hodgson: I woul
the claimed oil barrels is
-Or last sign. . .
The Court : Don't you
the oil barrels in there Y
)
'~

·:· "·-t ~:..::..

,,.

""'~,,:t~~J+. ;. /~-

.; ~~o object that the location of
~ilicated with respect ,to the first

\''..~Jie would have a.right to put
·. /i~~.:

..... ,

,

.
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Mr. Hodgson: If he would locate them.

Q. Anywhere along in that area which we have covered for
a distance of thirteen hundred feet, the latter part, middle or
what not, there was this excavation to the right. By that I
mean six or eight inches below hard surfaceThe Court: Don't you think you should locate the barrels
ns to where they are, as to what the distance is. Don't you
think it would be better to locate the barrels? Otherwise he
will be speculating a little bit. It seems to me the pictures
show where the barrels are and you can ask that. If you don't
know the number of feet locate it on the picture.
lvfr. B. W. Mears: The pictures don't show any barrels.

(

Q. All right, suppose those barrels began about five or sh:
hundred feet from the cross-over and there is one barrel about
every seventy-five to a hundred feet sitting in
page 164 r that dug out portion, what would that indicate to
to you t
A. That would probably indicate that was the construction
they bad been talking a bout.
.
Q. And wouldn't it also indicate to you that the divided
highway, that the other lane of that highway was to the right?
A. No, not necessarily. The spacing of those barrels might
be such that the entire cross-over looked just like the rest of

1

it.
Q. ·would seeing· that depression there of several inches
close to the hard surface cause you to increase your vigilance
or would you disregard it?
A. I think I would keep the same vigilance.
Q. And what vigilance would that be at that time?
A. A speed of twenty-five miles an hour.
Q. Now you have stop signs in the City of Norfolk that
tell you to stop at intersections. How many signs do you put
there?
A. In a number of cases one, but some we put two.
Q. How close do you put it to the intersection?
A. ,vithin about twentv feet.
Q. And what is your speed limit along there?
A. Twenty-five in most cases.
Q. You have a sign within twenty feet of the intersection
and speed limit of twenty-five and you expect that man to see
way to turn is right at the intersection itselfi

I

I

!
I

I

J
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A. Yes.
page 165 }

Q. In fact he is subject to arrest if he doesn't,
isn't he?

A. That is right.
Q. Are those stop signs you use there reflector signs or reflectorized signs f
A. vV e have both.
Q. And you have some that are neither reflector nor reflectorized, haven't you?
A. Yon mean stop signs?
Q. Yes.
A. I am not certain. There may be one, but no more.
Q. Where is that one located¥
A. That is why I said one. I don't want to pin myself
down.
Q. If there was just one you would know exactly where it

is located¥
A. All right, there is more than one.
Q. Now with all the details of those signs comparing what
we have in the State of Virginia and what you have in the
City of Norfolk and what you expect a man to do with that ,. . ~
stop sign, what type of individual is it you would expect to be··
·,,
able to observe that stop sign in Norfolk within twenty feet
·,
of the intersection and stop at the intersection and then
completely disregard all the signs we have detailed to you
over beret
A. You have taken no more precaution than we do, because
you only reduce the speed to twenty-five miles an hour. The
rest of the signs are immaterial.
page 166 } Q. All right, you told us you could see that cluster seven hundred feet. How far could you see
the arrow?
A. You might pick up some light within four hundred feet,
hut probably coulcln 't tell it was an arrow until around two
hundred and fifty feet
Q. You are two hundred and fifty feet from the arrow and
that arrow is beyond the cross-over. Then you could see the
cross-over perfectly well coukln 't you?
A. No, because I think the flares on the oil drums are confusing rather than helping the situation there because you
could see that arrow undoubtedly two hundred and fifty feet
on a dark night with no other source of illumination, but when
you confuse the issue with oil drums and flares on top the
whole thing presents such a complex to the motorist that l
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will seriously doubt the motorist would comprehend what was
_going on.
Q. All those lights from the various signs would look something like Coney Island¥
A. Yes,·sir.
Q. And out in the middle of the country that wouldn't put
him on the alert¥ You mean to sit there and tell the Jury
with .that appearance of Coney 'Island in .front of him it
wouldn't put him on the alert f
A. You would put him on the .alert, but ,you haven't told
him what the situation is until he has gotten to the cross-over.
You have only told him the road is under construction.
Q. In other words, there are some people you just can't
convince?
·
A. You have that in any situation.
page 167 ~ .Q. ·illhefirst thing ''Road Under Constructipn''
puts a man on the alert doesn't iU Should do iU
A. Yes, sir.
Q. :You ·have streets under construction in Norfolk?
A. Yes, sir.
Q. And you don't warn them thirteen hundred feet away
,that they are under construction do you¥
A. No, sir.
· Q. And you don't warn them seven or eight hundred feet
.about the divided pavement do you 1
A. No.
Q. If you did you would have to do it way back tw:o or
.three blocks sometime before you got to it. Is that right?
A. That is right.
· Q. In lots of cases your arrows or any warnings and which
-to turn is rig-ht at the intersetion itself?
·
A. Yes, but never to the right of the travelled portion of
the road.
Q. Never to the right of the travelled portion of the road f
A. Yes.
·
·
Q. Now I ask you, you know the standard height of the
highway signs I suppose¥
A. Yes, sir.
· Q. What, is that?
A. Oh, from about four feet I think to around seven feet,
depending on what it is .
.Q. Suppose this particular location you were travelling
North and that arrow "Keep Right" was over on
page 168 ~ the left side of the highway and coming down the
highway was a iarge bus or truck, it would be
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possible for your movements and the movement of that bus
to be such as to completely obscure that sign and you would
never see iU
A. Right.
Q. And you would never have the proper warning 1
A. No, because it would be more than the arrow and cluster.
You would have to put a light or barricade to the cross-over,
but the barricade ·would start at the Keep Rig·ht sign and lead
the motorist into the cross-over and not wait until the last
minute and give him a straight ahead picture and then say
you are supposed to cross over here if it isn't too much
trouble.
Q. ,\That barricade are you talking about?
A. There would be barricades there under a condition I
am speaking of.
(J. "\Ve are talking about barricades on this high,vay.
.A. You just viola tod that by saying tho arrow is in the middle of the pavement.
Q. I didn't say anything about an arrow in the middle of
the pavement, I said over on the left side where you wanted it.
~
A. I misunderstood vou.
Q.
ould there be ai1y use for a barricade in the condition ·
1
vou see it?
·· A. Certainly.
~Q. ·where would the barricade be Y
page 169 ~ A. It would be from the edge of the cross-over
extending Southwardly to a point South of where
the Keep Right sign should be. This is Exhibit 7. Now this
doesn't actually go back far enough, but at a point I am getting at is this sign should be back here somewhere in the middle of the road with a line of barricades to direct the traffic
that way to prevent tho man from going straight ahead.
Q. What kiud 1
A. I would sav a wooden barricade with flares.
Q. Do you know how much traffic goes over thaU
A. It doesn't make any difference. ,vhen you get to tba t
point you have to be 011 the right when you get to that point
because it isn't safe.
Q. And you think that the highway is sufficiently wide there
1.o put that kind of barricade in there 7
A. Yes, sir.
Q. Now I presume you set that situation up as being an
ideal situation. The things you have told us here to do you
consider the ideal situation f
A. I consider desirable.

,v
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Q. Because that doesn't fit your idea of what you consider
ideal and desirable you mean to say this other was inadequate
to wam the average motorist?
Mr. Hodgson: The question is objected to because it contains the word "ideal", which this witness just said he didn't
mean.
The Court: But he said desirable. I think the question is
all right.
page 170

~

A. Yes.
Q. In other words there is only sufficient way to
warn the motorist on the highway and that is the way you
think it should be done!
Mr. Hodgson: Objected to.
The Court: Objection sustained.

i

Q. Are there any other ways which it might be done except the way you think it should be done f
A. Yes.
Q. HowY
A. Give the motorist a little more information on those
signs leading in.
Q. You mean to say with seven there A. Seven signs or twenty signs doesn't mean anything. You
haven't told him anything. You only said divided pavement
and Speed Limit. You didn't tell him whether you wanted
him to go right, left, straight ahead or turn around and go
back.
Q. At twenty-five miles an hour how quick can a man stop
his car under dry conditions t
Mr. Hodgson: Question objected. You said dry conditions.
Mr. James: We will get around to the other. He is an
expert.
The Court: I don't know whether he is an expert on stopping a car.
A. About sixty feet.
Q. Do you know what the law gives you, what the law allows you at twenty-five miles an hour?
.page 171 ~ A. I am not positive.
Q. Now suppose the pavement was wetY
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A. That would increase it some. There are lots of conditions on that, speed, tires and various things.
Q. Are there any differences between the signs used by the
City of Richmond and the signs used by you and the method
used by you in Norfolk?
A. I wouldn't like to say.
Q. You don't know whether the City of Richmond's system
is adequate or not, do you?
A. I wouldn't like to say.
Q. You wouldn't say that about Suffolk or Portsmouth 7
A. No.
Q. And there may be considerable difference between
those and yours?
A. Yes.
Q. Are you familiar with the Manual of Uniform Traffic
Control Devices for Streets and Highways?
A. The Virginia Manual?
Q. Yes.
A. I am.
Q. Is that based upon national regulations?
A. Pretty much, yes, sir. It is not identical.
Q. It is practically an agreement between all states to make
their markings uniform?
A. Practically, yes. There are certain differences. I think
one of them is that Keep Right sign.
page 172 } Q. Would you be able to identify the Virginia
Manual?
A. Yes, sir.
Q. And would you tell me what it says with reference to
National controls?
A. Do you want me to read iU
Q. Yes.
A. This, the Virginia Manual of Uniform Traffic Control
DeYices, conforms to the National manual in all major respects, and its provisions shall apply to all traffic control devices which are erected on the State Highway System.
Q. Then, sir, this manual is supposed to set forth the type
of signs. to be used in the State Highway System under different conditions?
A. Yes, sir.
Q. When you have complied with the requirements of this
manual have you taken reasonable precautions under the circumstances 7
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l\Ir. Hodgson: That is objected to.
The Court: I am going to sustain the objection. You
haven't shown the conditions, in other words. Sustain the
objection.

Q. If in marking Virginia highways the instructions of this
manual are followed for the conditions, that is, which this
manual sets forth for the conditions at the exact place where
the signs are used, would that be reasonable precaution t

/

Mr. Hodgson: · Question objected to on the ground the question doesn't assume that the conditions you have
page 173 ~ been talking about in this case are in any part of
the Virginia manual.
The Court: That is what he is asking. If he is asking that
question I will allow it.
Q. In the event this manual covers the instructions for the
placing of signs on the b.ighway under the conditions existing
at the time of this accident and at the very place of the accident and they were placed there strictly in accordance with
the provisions of this manual, would you say reasonable precaution had been taken for the travelling public!
A. I dou 't believe this particular situation isQ. ·wm you answer the question which I ask, please t
A. ·will you repeat it f

The Court: If you will show him the conditions and let
him see it he can tell you.
Note: Question read back to the witness.
A. It is difficult to answer that question as you present it
hecause that manual refers to the placement of specific signs
in certain instances, or groups of signs, but doesn't refer
specifically to that particular set of signs you are referring
to.
l\Ir. James: I still think he can answer the question.
The Court: I think he can answer it. If it was under similar conditions and circumstances and the manual said certain conditions could you say then f
A. Judge, but the manual doesn't say that.

page 174

~

:Mr. Hodgson: It is objected to as a meaningless question based on a supposition that is nonexistent.

I
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l\fr. James: Isn't this whole examination based upon a
supposition 7
The Court: You have no right to ask if it isn't true and
if you will show counsel on the other side the statement similar to the one you are asking I will let him answer, otherwise
I will sustain the objection.
Mr. James: Let me rephrase it.
The Court: All right, I will let you ask him another question.
Q. In the event in placing the signs at the scene of this
cross-over where the accident took place signs have been
placed in accordance with the provisions of the manual of
Uniform Traffic Control Devices for Streets and Highways
of Virginia, would you say that was sufficient warning to the
travelling public f

Mr. Hodgson: Same objection. A trick question.
The Court: I think I will sustain the objection.
l\Ir. James: w·e can't prove the location t
The Court: You are attempting to set up the manual as
of certain conditions and facts. If you will show that to them
I will pass upon it.
Mr. James: W'Imt I am trying to get him to say is whether
this manual provides for the safety of the travelling public.
~

Q. Is there any condition under which this
manual does not adequately provide for public
traffic control, marking of highways¥
A. Yes, there are many, because you can't draw up a book
which covers every possible condition.
Q. This book does tell you where the certain types of signs
to be used should be placed, doesn't it f
A. Individually, yes.
Q. And then if they are placed in accordance with those
instructions as to where this books says they should be placed
isn't that sufficient warning to the public?
A. Not if it doesn't convey the message which you want it
to and that isn't covered in the manual.
·

page 175

Mr. James: That is objected to on the ground it is an unfair summary.
The Court: I will let him ask him.

--\
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Q. The provisions of the manual then are not sufficient?
Mr. Hodgson: That is objected to.
The Court: I am going· to sustain the objection.

Q. Is this manual used by the State Highway Department
and road contractors in Virg·inia for the placing of sig"Ils along
highways under construction and in use 1
A. It is used by the State Highway Department and I believe it is used by the contractors.
Q. Do you know of any other manual which sets up regulations to be used f
A. No.
page 176 ~ Q. Does the Highway Department have any
other guide for use other than this you know off
A. I don't believe so. I am not positive at all.
Q. Have you given thought to writing a manual that would
give' better safety to the public 1
A. I doubt if it could be done. That manual individually
covers situations. Collectively you can't cover every situa/ -"- tion. It is an individual problem.
Q. Do you use this in Norfolki
A. To a large extent, yes. We are not bound by it.
Mr. James : That is all.
RE-DIRECT EXAMINATION.
By Mr. Hodgson: Unless counsel objects, Your Honor, I
would propose to offer that manual in evidence at this time
and have it marked as an exhibit so the Jury can say whether
there is anything· to the inferences sought to be drawn during
that cross examination. I think it is only fair, in view of the
insinuations made, it should be offered.
Mr. James: vVe have no objection. vVe expect to offer it
by our own witnesses at the proper time, but glad to have you
offer it.

Note: Manual offered in evidence and marked as Plaintiff's Exhibit 15.

Q. Now, Mr. Jordon, I just want to ask you one question.
You were inquired of by counsel as to the braking time on an
automobile in a certain situation. Is it also true from your
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knowledge of the movement of traffic and operation of motor
vehicles by human beings that there is always a
page 177 } pause, sometimes short and sometimes relatively
.
longer, between the time a reaction flashes to a
man's mind and directs him to do a specific thing and the time
he can effectively press the brake pedal to the floor?
A. Yes.
Mr. Hodgson: That is all.

RE-CROSS EXAMINATION.
By Mr. James:
Q. Of course, in being Traffic Engineer of the City of Norfolk you have to be familiar with the State laws and the City
Ordinances relative to the regulation of traffic, speed, and so
forth 1
A. That is right.
Q. What is the required distance in which you are required
to stop a car ·with four wheel brakes with the service brake at
twenty miles an hour¥
/~
The Court: Wouldn't tl1at depend upon conditions and:
character of the road and so forth f

Q. On a dry road.
Mr. Hodgson: Of course it is not germane to the re-direct.
The Court: If he can apply it to this particular road and
the conditions. I don't think he has to state what the law is.
Q. I will rephrase the question; with ordinary service
brakes, four wheel brakes, in what distance should a person
be able to stop his car travelling at twenty miles an hour¥

The Court: Under what conditions?
Mr. James: On a dry road.
The Court : And similar road as this?
1\fr. James: Similar road as this.

page 178

~

A. The actual braking distance would be somewhere
around, I would say, about forty-five feet, but there are lots
of other factors entering into that. The time required to receive the message and transmit to your feet, remove your foot
from the accelerator and put it on the brake. All that has to
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be considered and various people have different reactions..

Q. You would say that the braking time is about forty-five
feet?
A. Yes.
Q. And in regulating your traffic signs you work upon that
basis in the City of Norfolk?
A. You asked me to state the time if I were putting in some
traffic regulation which required the exact distance,. then I
would work it out in accordance with the law.
Q. You do put in those traffic regulations f
A. But I don't carry that in my head.
The Court: Gentlemen, I am going to sustain the objection
at this time.

,v

Q.
ould you be surprised to know the State law requires
a man travelling. twenty miles an hour, dry surface, four
wheel brakes, to stop his car in twenty-five feet f
Mr. Hodgson: Objected to.
The Court: I am going to sustain the objection.

•

•

•

•

page 180 }-

•

•

•
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J. R. DIAMOND,
being recalled, testified further as follows:

•

•

•

•

.

~s

By Mr. Hodg·son:
. · ·
. :· ;
Q. Mr. Diamond, you told His Honor and the Jury yesterday you are connected with the State Highway :Q~partment f.
A. Yes.
Q. And what was the capacity t
·
A. Resident Engineer.
_
Q. And in that connection do you have to do
page 181 } with the placing of signs at intersections when
such intersections are under construction or in
·the vacinity of construction T
A. I request that they be placed.
¥

•
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Q. And in connection with the intersection that has been the
subject matter of this case and approaches to that intersection did you request someone to place signs there?
A. Yes.
Q. ·wm you state the name of that person?
A. Sam DeL ucia.
Q. And is Mr. DeLucia present in the Court Room 1
A. Yes, sir.
Q. Now do you yourself have personal knowledge and recollection of the places where signs were, or warning signals, at
this intersection or in the vacinity of it at the time this accident occurred, that is on or about February 1, 19501
A. Yes.
Q. And do you know, :Mr. Diamond, the wording on the
various signs which appeared there and the location of those
signs?
A. The approximate location, yes.
Q. Then will you tell us what signs ,vere there, what they
said and where they were located and ,vbat their sizes were
and whether they ";ere the so-called reflector or reflectorized
type of sign on the night of February 1, 1950? And will you ~
do it slowly, because I think some of us would like to write /
:\
this down.
·
l
A. The :first sign on the East side of the highway read
'' Road Under Construction''.
Q. You say the first sig11 was on the East side of the highway f
page 182 r A. The first sign on the East side of the highway said "Road Under Construction".
Q. And the size of it Y
A. I did not measure the size. I estimate it to be about
three and a half feet long and from twenty to twenty-four
inches wide.
Q. And ijs locati<:>'n, 'please, with referen!Je to the distance,p'-''
from the te:mporai·y ·cr·oss-over we have been talking abouU
A. I estirhate it twelve hundred feet.
Q. Is that;Jlll est1mate 1
A. Yes. ,-~
.
Q. All right. "Will you go on· and do the same with respect
to the rest of them? I beg your p~rclon, was that a reflector
type or reflectorizecl !
A.. Reflectorizecl.
Q. Now will you go on.
A. The next sign, as I recall, was '' Reduce Speed Ahead''
and the size was approximately 2x2 feet.
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Q.
A.
Q.
A.

.And which side of the highway?
On the East side.
And its distance from the temporary cross-over?
Around a thousand feet.
Q. Now was that reflector or reflectorized?
A. Reflectorized.
Q. Now will you go on,
A. The next sign "Speed Limit 25 Miles per Hour.
Q. Did it say 25 Miles or 25 Miles per hour?
page 183 ~ A. Twenty five miles per hour.
Q. Written ouU
A. I think miles per hour were initial.
Q. 25 M. P.H.?
A. As I recall it.
Q. The size of that, Mr. Diamond?
A . .Approximately 2x2 feet.
Q. Location on which side of the highway?
A. The East side.
Q. Its approximate distance from the temporary crossover?
.A.. About 800 feet.
Q. Now when I ask the distance I will assume unless you
say to the contrary you mean South of the temporary crossover. And you say this was 800 feeU
A. .Approximate.
Q. Reflectorized or otherwise?
A. Reflectorized.
Q. That is sign No. 3. Now will you go on to 4, if there was
one that is.
A. The next one "Divided Highway Ahead".
Q. Yes.
A. Reflectorized and on the East side.

-i~'./~\.':,
• ,.;.._...&.-=.
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A. Approximately 400 feet.
Q. All right, the next, if any Y
A. Next 25 Miles Per Hour.
Q. Does it say Speed LimiU
A. I don't recall whether it says Speed Limit.
Q. It says 25 Miles Per Hour¥
A. As I recall.
Q. But it didn't say Speed Limit?
A. No.
Q. Was that different from number 3 in which you said it
contained the wording Speed Limit 25 M. P.H. T
A. Yes.
Q. This was figure 25 :M:. P. H. Y
A. As I recall.
Q. Which side of the highway was that Y
A. On tl1e East side.
Q. And its distance from the intersection 7
A. Approximately 200 feet.
Q..size?
A. I would estimate that to be about 2x2 feet.
Q. Was that reflectorized Y
A. I don't believe so.
Q. Not reflectorized. Then you have just said that sign
No. 6 25 M. P. H. wasn't reflectorized, but the other 25 M.
P. H. sign, No. 3 I think, you did say was reflecpage 185 ~ torized. Now was there a difference in those
signs, the one being reflectorized and one not?
A. Yes.
Q. There was. You use in your business two types of
twenty-five mile speed signs Y
A. No, this latter 25 M. P.H. sign was erected by the Bero
Construction Company.
Q. Am Lcorrec.{·,.>1 s
by the h. · ayl~!:.-" ·
A. Ye
. ·.
Q. So .
. of the in

A.

'
f,',.

.
1·~-

.

~~}'o/f~~;.\~'{f;~~ \: ·:~ \\
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Q. Now that said "Keep Right" and not go righU Is that
right!
A. My recollection is there was an arrow pointing to the
right.
Q. I was speaking of the wording of it. The words on it
were '' Keep Right'' and not go right f
A. That is right.
Q. Now where was that locatedf
A. That was located just on the North side of the crossover.
page 186 ~ Q. And was that a sort of a double sign, that
is two tin plates tacked on to a post, or was it all
one with the arrow and the keep rig·ht?
A. I don't get your question.
Q. You said there was an arrow and there was also a sign
which read keep right. "\Vas the arrow on one separate metal
plate or was it all, that is the words and the arrow, on one
sing·le metal plate? ·
A. I don't recall, to tell you the truth.
Q. And would you give us the approximate distance it was
North of the cross-over?
A. I would estimate approximately ten feet.
Q. And that was on which side of the road 1
A. That was on the East side of the Southbound lane.
Q. What you mean was ten feet North in the center portion
of the highway t
A. I will say ten feet from the North edge of the cross-over.
Q. Now, Mr. Diamond, who put that one up?
A. That was erected by the Highway Department.
Q. Mr. Diamond, have you seen that particular sign lately,
•
or the one that stands in its place?
A. I have. I don't know just how recently.
Q. ·w'ithin the last day or two t
i A. Yes, I believe it was on Monday.
.
Q. And did you nQtice tl1at a large· number of the so-called
re~ctors on it were smashed or missin~j- . 1.-"

:J

Mr. Ayres: We object. That _is.over'a -year since the accident.
page 187 } The Court: Objection sustained.

Q. Mr. Diamond, did you notice, or do you recall the condition of the reflectors in that sign as of February 1, 19501
.A. No.
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Q. You do not. That is you don't know whether the reflectors were in or out of the sign r Is that right?
A. I can say I am pretty sure they were in.
Q. You say you can feel pretty sure they were in? Is that
because you yourself are responsible for keeping those signs
in good condition?
A. Well, yes, I think it would have been brought to my attention.
Q. Has the condition of the present sign been brought to
your attention Y
A. No, it hasn't.
Q. Dicln 't you see it tho the other clay t
A. I passed by it.
Q. You didn't walk up to it?
A. No.
Q. Now, Mr. Diamond, if, in fact, the glass reflectors, or a
substantial number of them, were missing from the sign would
you sav the effectiveness of the sign would be impaired?
A. Yes.
Q. Oh, yes, I wanted to ask you, :Mr. Diamond, about some
little posts that appear in this picture which has been marked
Plaintiff's Exhibit 7 and ask if those posts were also present
at what has been identified as the temporary cross-over on
February 1, 19501
page 188 r A. Yes.
Q. And were they in the exact location they are
shown to be in that picture T
A. As far as I know thev are.
Q. Do you hesitate to commit yourself on that?
A. I recall we had the two lines of posts on each side of the
cross-over and so far as I know they haven't been moved since
they were placed, unless it became necessary to replace one.
Q. .Sometime you would have to replace them T'
A. Occ~Sionally:,_.:
:·:\
Q. Did these litt\e: posts, or such of th~m as may have been
there on February ,,1; J950, have refle~tors on them?
A. Yes.
·, .'
·
Q. How many? ·.
...
.
A. I don't recall. They were the oblong type, may have
been six inches long and vossible two inches wide.
Q. Is that what you call cats eyes T
A. I think they are better known as delineators.

Mr. Hodgson:
quire.

1 . ,.....

Thank you Mr. Diamond.

You may in-
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CROSS EX.AMINATION.
By Mr. Ayres:
Q. l\fr. Diamond, I don't know whether it has been brought
out or not. What is your position with the Highway Department¥
A. Resident engineer.
Q. Do you have charge of the Accomack County
page 189 r area 1
A. That is right.
Q. And this particular construction job was being done in
your area 7
A. That is right.
Q. These signs you have testified about, do you know who
made those signs 1
A. I do not. I can't say definitely, but they were brought
over here.
Q. Do you know who makes the signs available to you?
A. Yes.
Q. ·who?
A. l\fr. DeLucia.
Q. And what is Mr. DeLucia 's position?
A. He is a Landscape Engineer.
Q. By whom is he employed 1
A. The Highway Department.
Q. And is he the Landscape Engineer for the Highway Department7
A. In the Suffolk District.
Q. And this area is in the Suffolk District f
A. Tba t is rig·h t.
Q. These signs then were furnished by the Highway Department?
A. That is correct.
Q. \Vere the signs which the contractor placed furnished
by the Highway Department also?
A. No. That is I am referring to the 25 M. P. I-I. sign.
Q. How about the other signs?
page 190 r A. The road under construction sign was
placed by the State forces at the cost to the contractor.
Q. Now did the contractor request that or does the State
furnish it without his request 7
A. He requested it.
Q. The contractor requested it f

"O
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A. He requested it.
Q. Did the State actually install iU
A. Yes.
Q. Do I understand when the contractor lets the contract
he makes a request of the State for signs or warnings on the
joM
A. Yes.
Q. And does the State send him the sign they deem appropriate1 for the job he is doing?
A. Yes.
Q. "\Vere all these signs erected at the same timet
A. No.
Q. ·what signs were put there first?
A. The road under construction sign.
Q. That was the first sign placed i
A. Yes.
Q. And do you know approximately when that was placed?
A. I would say the date of the contract was June 8, 1949,
and the contractor started operations within ten days, so it
would be between June 8th and June 18th, 1949.
Q. .So in t]ie early part of June the road under construction
sign was placed?
page 191 } A. That is right.
Q. Was that the only sign the Highway Department erected at the request of the Bero Company!
A. No, there was another sign, a project sig11.
Q. ·where was that, if you know?
A. That was approximately at the present end of the Northbound lane at this cross-over.
Q. The project sig11 was at the present end of the Northbound lane?
A. That is right.
Q. Was that sign up at the time also?
A. At which time1
Q. At the time this accident occurred?
A. I believe so. I believe so.
Q. And that was placed there when the work was commenced?
A. Yes.
Q. Now were they the only two signs that were placed there
at the beginning of the work?
A. There was another sign not on the project.
Q. I am speaking of the South end.
A. On the East side of the highway I believe there were
those two only.
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J. R. Diamond.
Q. And I understand they were the only two signs placed
there at the beg·inningf
A. Yes.
Q. Now later on the 25 r.L P. H. sign was placed by l\Ir.
Bero. Was that requested by the Highway Depage 192 ~ partment or did he put it there by his own caution?
A. On his own request.

Mr. Hodgson: Bero 's own requ~sU

A. That is right.
Q. The Hig·hway Department didn't request that of him 7
A. No.
Q. Did he request permission of the highway department
to put that there?
A. Yes.
·
Q. Did the Highway Department install that for him f
A. No.
Q. He did that himself?
A. Yes.
Q. But the Highway Department gave him permission to
reduce the speed?
A. Gave him permission to erect the sign.
Q. Now when were the remainder of these signs erected,
approximately Y
A. The cross-over was open to traffic I believe January
23rd, and the signs were erected prior to that time.
Q. Now who opened this cross-over to this traffic¥
A. The Highway Department.
Q. That was not the cross-over called for in Mr. Bero's contract¥
A. It was not.
Q. And it was to the North of the cross-over called for in
Mr. Bero 's contract?
A. That is right.
page 193 ~ Q. vVas Mr. Bero consulted about opening this
cross-over, or did the Highway Department determine that?
A. The Highway Department determined it. Of course
Bero was aware of the cross-over being placed.
Q. Did you ask him to do the construction work, or did you
do it yourself?
A. The Highway Department did it.
Q. In other words, it wasn't in his contract and you did itf
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A. Yes.
Q. ""\Vhat was the renson for doing that 1
A. In order to use the completed section of the Northbound
lane.
Q. Who determines when that completed section is to be
used?
A. The Highway Department.
Q. And you did determine it?
A. Yes.
Q. And it was for that reason the highway erected this
cross-over¥
A. Yes.
Q. Now who routed traffic over this cross-over Y
A. The Highway Department.
Q. It may be repetition. The placing of these additional
signs you say was done just beforeMr. Mears: You are leading your witness. He is your witness.
Mr. Ayres: No ho isn't my witness. He is your witness.
I am talking about your signs right now.

r

Q. The placing of these signs you say were
placed there prior to January 23rd, the additional
signs that wer placed there by the Highway Department, as
I understand iU
A. Yes, sir.
Q. And why did they place those signs there Y
A. In order to route traffic.
Q. In other words to carry out their purpose of routing the
traflic through the new cross-over the Highway Department
had made 1
'f
A. Yes.
Q. Does the Highway Department have any manual or
regulation for a guide in determining what signs should be
erected under given situations 1
A. They do.
Q. What is that,
page 194

Mr. Hodgson: Now, your Honor, we arc getting into something1\fr. Ayres: I am still talking about your signs.
1\fr. Hodgson: I withdraw it.
Q. What is that manual?
A. It is a manual on signs, the sizes and types.
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Q. Is that the manual known as Virginia Manual of Uniform Traffic Control Devices¥
A. That is correct.
Q. Are you familiar with that?
A. Not too much so.
Q. Can you state whether or not these signs you have testified about were erected in accordance with the directions of
this manual?
page 195 ~ Mr. Hodgson: Object.
The Court: If he knows I will let him answer.
Mr. Hodgson: Of course that is an opinion he has asked
for.
The Court: If he knows he can answer.

{

A. I don't know.
Q. You say you are not able to say what the required distance is between the signs t
A. No.
Q. The Highway Department also had these stakes counsel
asked you about on each side of the cross-over, did they notY
A. Yes, sir.
Q. And did the Highway Department place them in the
position in which they were Y
A. Yes, they did.
.
Q. I believe you testified that they have reflectors on them?
A. Yes, sir.
.
Q. The Highway Department maintain them Y
A. They did.
Q. Did the Highway Department maintain this cross-over
· its entirety the whole time is was open!
A. That is correct.
.. {
Q. As a matter of fact, Mr. Bero 's contract had nothing
·. ~-- ,.. o do with the old lane of traffic did iU
Mr. Hodgson: That is objected to. That
for itself.
The Court: The contract is
· 196 ~ I will sustain the objection.
·

J fl k
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Q. And were they your employees Y
A. "\,Vere Highway employees, that is right.
Q. Two men at night and possibly more in the daytime f
A. Yes.
Q. All in the employ of the Highway Department f
A. Yes.
Mr. Ayres: That is all at the present time.
RE-DIRECT EXAMINATION.

By Mr. Hodgson:
Q. Just a minute, Mr. Diamond. You are familiar with the
terms of the contract between the State of Virginia and the
Bero Construction Company Y
A. In what manned
Q. Do you know the contract Y
A. Oh, yes.
Q. All right. What I want to ask you is this: Did you or
did the State to your knowledge at any time in negotiating
:Wi ~h Ber? !egardJng th is cross-odv~fr and lithe plftcing. ~f signs --\,..
m its vacm1ty waive, a1ter or mo 1 y ora y or m writmg any
·
of the terms or provisions of that contract 1
1\fr. James: Object because there isn't any evidence that
this witness on behalf of the Commonwealth of Virginia or
Department of Highways has a right to either
page 197 } make a contract, change any provisions, alter or
make new ones.
The Court: If he is familiar with the contract and kno s
he may answer whether or not has been altered.

A. To my knowledge not.
Q. What was the function of the two men who you say wer
at the int ection at night? What was their function Y
A. To I. pa watch on the cross-over and make any!ID
ou say 'watch over the cross-over'

:' l;

..
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-,

Q. Do you see any man in the Court Room who thus functioned on that night, or know of their presence here?
A. I know James Byrd was there that night.
Q. You do know somebody was there at the time of this
accident ?
A. Yes.
Q. as there any other man with l\Ir. James Byrd¥
A. I couldn't answer that question.
Q. How many of these signs which have been testified to
as seven in number, were paid for or charged against the Bero
Construction Company by the State of Virginia f
A. Two.
page 198 ~
Q. And the others were placed by arrangement
between the State of Virginia and the Bero Construction Company 1

,v

Mr. James: Object as a leading question and he hasn't testified as to that.
The Court : I think you are leading.
Q. Did you not also state on cross-examination to Mr. Ayres
ihat was done follo,,ring consultation with Mr. Bero, or words
to that effecU

(

The Court: He is a witness summoned by both of you.
Mr. Hall: Plaintiff has him on the stand. l understand
when I put him on he is our witness.
The Court : I will let him answer.
Note: Question read back to the witness :

.2;;:i Q.

Did you not also state on cross examination to Mr. Ayres
;} that was done following consultation with Mr. Bero, or words
to that effect?

\

·r

Mr. James: We want an exception.
The Court : All right.
A. He wa~ aware the signs were being erected.
Mr. Hodgson: That is all.

.

·-

,.i•

'

. . . . . .,..

~

-: • •

t,.

·,,

,t;'.

·~-...

•

i"\') .""" ··~ J

••

,._

••

..j:i,~

G. P. Putnam v. Bero Engineering and Construction Corp. 121
J. R. Diamond.

RE-CROSS EXAMINATION.

By Mr. Ayres:
Q. Mr. Diamond, when you say he was aware do you mean
by that you asked his permission or you told him you were
going to put them up and you put them up and he saw them¥
A. The State reserves the right to use a completed section
)f the road.
·
Q. Go ahead.
page 199 ~ A. Does that answer the question Y
Q. And so when you all exercised that right
do I understand it was then you placed the signs Y
A. That is right.
Q. And did you ask Mr. Bero about it or tell him you were
doing it, or g·o ahead and do it ?
A. More or less went ahead and did it I would say.
Q. So when you say he was aware of it you just went ancl
did it and there was no consultation on it¥
A. I don't recall any particular consultation.
Q. Mr. Diamond, one more question. Counsel asked you
what Mr. Byrd was doing there and you said keeping this .
cross-over in repair. "\Vas he also if any stone or gravel would · ·~
get out on the old highway, the portion that was not under
·
construction by Bero, but the old part, was Mr. Byrd charged
with the duty of raking those back in the cross-over?
A. That would be the natural thing to do and I am sure
he did it.
Q. That was his duty?
A. That was part of his duties.
Q. That was his business there?
A. Yes, to keep the holes filled up.
.,.
Q. And to keep the highway clear of any debris that got·:._F_
7
out on iU
~
A. vVell, there might be a small amount of debris, but any
excessive a1'1ount certai~ly I am sure he would clea! that UP·:,f
Q. And they were duties of Mr. Byrd and you didn't look~
to Bero to do that ¥
A. No.
page 200 ~ Mr. Ayres: That is all.
By Mr. Hodgson:
Q. When you say you did not look to Bero do you mean
you personally yourself? That was the question Mr. Ayres
just asked. You mean you personally did not look to Bero 'f
A. That is right.
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Mr. Hodgson: That is all.
By Mr. Ayres:
Q. You were the only person in charge of this job for the
state over here except the superintendent?
A. That is right.
By Mr. Hodgson:
Q. Did you have any power from the State of Virginia to
waive any obligations between the State of Virginia and the
Bero Construction Company 1
Mr. James: He has already asked him that.
The Court: I think it has been asked.
Mr. Hodgson: Mr. Ayres just ask him if he looked to Bero
to do a certain thing. If the contract binds Bero to do certain
things it would be immaterial whether Mr. Diamond looked
to him or not, and what I wanted to do was ask Mr. Diamond
whether the State waived anything.
Mr. James: Mr. Diamond's only position in this is as re,, presentative of the State and he has no personal interest in
·. the matter.
The Court: I will allow him to answer.
Mr. James: We wish to note our exception.
The Court: All right.
page 201

~

Q. Did you have that authority to waive or
modify in any manner the terms of the contract 1
A. No, sir.
0

By Mr. Ayres:
Q. Mr. Diamond, you received your instructions to open
up this traffic lane to the traffic from your superiors at Suffolk?
A. That is right.
Q. Did you receive instructions from your superiors to
build this cross-over in there?
A. That is correct.
Q. And did you also receive your instructions to maintain
it and keep it in repair?
A. Yes, sir.
Mr. Ayres: That is all.

G. P. Putnam v. Bero Engineering and Construction Corp.

123

FENTON JORDON,
being recalled, testified further as follows :

•

*

•

page 202}

•

•

•

RE-CROSS EXAMINATION.
By Mr. James:
Q. Mr. Jordon, I would like to ask you a little bit further
about this sign that was in the apex of that middle hne there.
( Showing to witness Plaintiff's Exhibit 7). What is the reading on that sign?
A. "Keep Right".
Q. And has that the cluster thereY
A.. Yes, sir.
Q. Aud the arrow pointing to the rightf
A. Yes, sir.
Qf. ~ ow isb thtat thhe hone that you say there might ~e hsome / ~
con us10n a ou w ct er you were to turn to the rig t or
·\
whether to keep going and stay on the right side of the road Y
A. At night, yes, sir.
Q. In other words, the question in your mind would be
whether it means turn to the right or whether to keep going
straigl1t, but stay 011 the right side of tha.t stip. Is that right t
A. Not exactly. The question I think there is whether you
would see the arrow or not.
Q. You have said under the conditions he described to you
vou could see it for several hundred feet?
• A. I said you could see the sign several hundred feet. I
did not say under the conditions you describe.
Q. Didn't you say you could see the whole sign, the cluster
at 700 feet ancl could pick up the arrow at 400 feet under the
conditions he described?
page 203 ~ A. I said you could see the cluster the 700 feet
and the arrow at 300 feet to 350 feet.
Q. I am wrong about the arrow. You could pick up the
sign at 400 and tell it was an' arrow 300 feet f
A. I don't think I could under the conditions you are ref erring to.
Q. Of course the worse the weather the more precaution
you would be taking anyway t
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A. Should be.
Q. And if it was raining at the time, moderate rain, how
far would you pick up that arrow?
A. The arrow in the cluster you mean Y
Q. Pick up either one of those arrows Y
A. You probably couldn't pick up the top arrow more than
50 feet, the lower arrow I suppose in a rain around 100 feet.
Q. Vv ell, if you were driving at twenty-five miles an hour
and picked up that arrow 100 feet away would you have any
difficulty negotiating that cross-over?
A. The question still goes back to the question of the flares,
that the flares disturb the whole picture there.
Q. That isn't the question. There are no flares shown
there.
A. In that ·photograph as it is yes.
Q. You would have difficulty negotiating iU
A. You could pick it up as I said before.
Q. Would you have any difficulty negotiating that crossover at twenty-five miles an houri
t'

Mr. Hodgson: It is objected to unless he states whether
he is talking about night conditions and heavy
page 204 ~ rain or daylight.
The Court: He has to state the conditions.
Mr. Hodgson: You said the conditions as in the photograph.

Q. "\Ye are talking about conditions described in a heavy
rain. Could you see this arrow 100 feet awayY
A. That is right.
Q. And you are driving at twenty-five miles an hour.
,vould you have any difficulty negotiating the cross-over Y I
didn't say you have to continue driving at twenty-five, but
you are driving at twenty-five when you see that arrow 100
feet from it.
A. I have never seen that cross-over.
Q. You have testified a whole lot about it.
A. I testified as to the signs. I have never seen the crossover. The cross-over isn't there now.
Q. From the conditions you see in the picture would you
have any difficulty Y
A. I wouldn't like to say because it is difficult to tell the
angle of the picture.
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Q. Mr. J or<lon, you seem to go right far in some respects
and not in others.
Mr. Hodgson: May that be stricken from the record?

Q. This morning when they described the condition of the
ligllts and sign8 your answer to their question was you had
uever seen the cross-over. You said it was not sufficient.
A. Correct.
page 205 ~
Q. Now it bas been testified it is about a twenty
degree angle. Now I still ask you driving twentyfive miles an hour from there would you have any difficulty
negotiating that cross-over 1
A. No, if you knew it was there.
Q. "\Vell, if you saw the arrow and you were 100 feet away
wouldn't you see iU
A. I have never said you couldn't sec the arrow. I have
always maintained the flares disturbed the whole pattern.
Q. How do you know 1
A. One of the flares was right underneath of it.
Q. W oul<l that prevent you from seeing iU
~
A. I think so.
, ,~
Q. Then that sign might be confusing and you might not
negotiate the cross-over. vVhat would you do then¥
A. Keep going.
Q. Straight up the road?
A. Yes.
Q. On the right hand side of the road you were already
travelling1
A. Straight into a divided pavement.
Q. But nothing in there would direct you ninety or a hundred feet beyond the sign to go to the left side f
A. If you missed the sign you would have nothing.
Q. If you missed the sign there is no reason you wouldn't
keep on going the same way you are going is there¥
A. That is correct.

*

*

*

page 206 ~

•

*

]\fr. Hodgson: The Plaintiff rests its case.
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Ray L. Denson.
Note: The Jury then retired to its Jury Room and the following motion and argument thereon was heard out of their
presence:
By Mr. James: May it please the Court, the Defendant
moves the Court to strike the evidence of the Plaintiff. Standing alone it is not sufficient to warrant a verdict on behalf of
the Plaintiff. Now first there are two elements involved. The
first is whether this Defendant, Bero is guilty of any negligence that caused this accident. I say caused it, not contributed to it. If he is not then, of course, the motion stands.
If he is then the Court directs its attention to whether this
Plaintiff was guilty of any negligence which proximately contributed to his own injuries. If Bero was negligent and Putnam was also negligent he is not entitled to recover.
Note: The motion was then fully argued by counsel for
both the Plaintiff and the Defendant and the Court ruled as

follows:
By the Court: I am going to overrule your motion. It is
the practice of this Court where there can be any doubt during the trial of a case as as important as this at
page 207 ~ this stage of the trial to overrule the motion.
Therefore, I am going to overrule the motion at
this time. It is always in the breast of the Court during the
entire trial and can be reviewed again, but at this time the
motion is overruled.
Mr. Hall: We except to the Court's ruling for the reasons
heretofore assigned.

*
RA.Y L. DENSON,
a witness on behalf of the Defendant, being first duly sworn,
testified as follows :

DIRECT EXAMINATION.
By Mr. James:
Q. Pm.~~sta~e your name to the Jury?
A~ Ray'f}.:Q~pson.
Q. By whom-are you employed, Mr. Denson?
A. Highway Department.
Q. Virginia State Highway Department 7
I

·.,t .,\, '

'!--\~ :) .,·?~~?'··
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Ray L. Den.son.
A. Yes, sir.
Q. ·what is your position with the Highway DepartmenU
A. I am employed as a sign foreman.
Q. Who is your immediate superior officer?
A. Mr. S.S. DeLucia.
Q. In your duties as sign foreman what do you do?
A. Well, I erect and help supervise erection of signs for the
Suffolk District.
Q. Accomack County in the Suffolk District?
page 208 r A. Yes, sir.
Q. Are you familiar with the scene of an accident that took place about one mile North of Temperanceville on February 1, 19507
A. Yes, sir.
Q. Are you familiar with the signs that were erected and
in existence there at that time?
A. Yes, sir.
Q. Approaching the scene of the accident from the South
passing through Temperanceville and going toward the scene
of the accident what was the first sign that you reached Y
A. The first sign was Road Under Construction.
Q. If you have any notes of your own you may use them.
Can you say whether or not this is an exact duplicate of that
first sign?
A. Yes, sir, that is an exact duplicate of it.
Q. What is the size of this sign f
A. 24x48 inches, reflectorized with scotch light with six
inch letters.
Q. Now you speak of scotch light. Will you explain that
to the Juryf
A. That scotch light I believe is bought from the Minneapolis Mining Company in a sheet and it is pasted on the sign
and reflectorized with little glass beads set in a paper.
Q. Does the edge there show where it is pasted Y
A. Yes, sir.

Mr. Hodgson: I would like to make one objection at this
point. That is apparently something that is about to be offered as an exhibit and we have not had an oppage 209 ~ :portunity. to object to as an e:xhib~(J1~J~µ2~- bemg exammed on. It seems to me ~,slfohld ftrst be
.1'. ·
·
offered as an exhibit.
Mr. James: vVe offer it as an exhibit at this time.
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Mr. Hodgson: Might I ask, Your Honor, one or two questions of the witness on this?
The Court: If there is no objection go ahead.
By Mr. Hodgson:
Q. :Mr. Denson, you do not claim that that sign in appearance, and I mean lack of wear apparent on its face at the
present time and its general condition at the present time, is
like the sign that was up at this place at the time of this accident on February 1, 19501

(
1

Mr. James: Now we are going to object to those questions.
The Court: Of course if you offer it shouldn't it be the
same sign or one just like it f
Mr. James: Yes, sir, hut he wants the witness to testify
that sign had the snme degree of cleanliness as this sign and
I don't think that is proper. I think he can cross examine him
at the proper time.
The Court: I agree with you.
Mr. Hodgson: Then may I make one further ground of obj ectio11, abnd tlrn~ 1 is thibs: Tthat !ther c h~s bee n. nho indicatio n
,t1mt t1IC est evmence
· ere, o-w1 , t11e sign w1uc was at t 11e
scene, actually could not be brought into this
page 210 ~ Court Room upon proper effort of counsel and I
would suggest at this time this secondary eviclence is wholly inadmissible.
The Court : I somewhat agree ,vi th you. If you could
bring in the original sign without any degree of trouble it
seems to me that would be the best evidence.
Mr. James: Your Honor, this accident happened in February 1950. The first indication of a controversey in the matter
this Defendant had was when this suit ·was brought.
The Court: When was it brought f
Mr. James: It is perfectly natural the Highway Department would mingle its signs with other signs and this suit was
brought I think about ,June, several months later. "\\7 e have
no way to determine the exact signs from their stock of signs
that were present at the time.
The Court: Do I unclerstand you are offering it to show
the sizes and lettering and things of that sort T
Mr .•James: Yes, sir.
Mr. Hodgson: It seems to me that brand new thing that
1,as neycr been used anywhere if offered would be prejudicial
to our case. Counsel hasn't made a claiin that the particular

..

.... - -· .... , ,
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sign of that type that was claimed to be at the intersec.tion was removed therefrom and that, I
would say, is a matter of prerequisite in the evidence. vVe should have some evidence on this proposition.
The Court: How could he offer the sign if he went and got
it today. The weather conditions have affected it since the
day of the accident. I am afraid it is almost an impossibility.
The Court is inclined to allow him to admit that as an exhibit
and show it is not the same sign on cross examination. I believe I will overrule vour motion and allow it to be introduced
as Defendant's Exhfbit 1.
Mr. Hodgson: "\Ve desire to note an exception.
The Court: All right, sir.

page 211

~

Bv l\Ir. James contd:
"Q. I understand that this edge shows the material that is
pasted on there that makes this substance luminous. Is that
correct!
A. That is right.
Q. Now do you know where the sign is that was used at that
particular time 1
A. No, sir.
0

The Court: It is not on the road now is it?
A. I couldn't say the same sign is there, no, sir.
Q. There is 110 construction project there at this time, is
there?
A. I don't believe it is.
Mr. Hodgson: That is a leading question.
page 212

~

Q. Is there a construction sign there at this
time, or one like thaU
A. I don't think it is, no, sir.
Q. Now you said the first sign you reached going North was
a sign similar to this one in size and lettering?
A. It was the very same sign altogether with the exception
this one is new and the other one was new when it was put
there just like this one when it was put there.
Q. Do you know when it was put there?
A. No, sir, I can't say the date.
Q. ··could you say whether it was before or after the crossover was constructed¥

·,
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Mr. Hoclgson: He just said he didn't know.
The Court: Sustain your objection.

Q. How far was this sign from the cross-over if you know 1
.A. Approximately 1400 feet South of the cross-over.
Q. N' ow do you know who erected this sign?
A. :Mr. Bero erected it to start with, but I re-erected it when
I put up the signs turning the traffic over the cross-over.
Q. ·what was the next sign 1
A. "Reduce Speed .Ahead".
Mr. Hodgson: So as not to interrupt the proceeding the
same objection and same rulings 1
The Court : .All the way through.

Q. Can you say what size sign that was?
A. 24x30.
page 213

~

Q. ·what size letters?

A. Six inch letters.
Q. Can you say whether this is or isn't reflectorizcd f
A. It is reflectorized w'ith white scotch letters.
. Q. How far was this from the cross-over, or how far beyond this other sign?
A. The Reduce Speed Ahead was 150 to 200 feet North of
the Road Under Construction Sign going toward the crossover.
Q. Then how far before you reached the next sign¥
.A. Approximately 400 feet.
Q. ·what was that sign?
A. Speed Limit 25.
The Court: Do you know whether the original sign placed
there is still there?
A. No, sir, I couldn't say definitely whether the original is
there or not.
Q. ·what was the condition of the sign similar to this when
it was put up¥
A. That was put up new just like that one is.
Q. Do you know when that was put up f
.A. That was put up January 23, 1950.
Q. "\Vill you say whether this is or isn't similar to the next
sign f
A. You mean the sign that was put up thereY
Q. Yes.

I
I

I

j

I
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A. Speed ~imit 25 that was put up was new just like that
sign.
page 214} Q. And how far was it from the Reduce Speed
Ahead sign f
A. Approximately 150 feet.
Q. North or South f
A. North, going toward the cross-over.
Q. ·was that sign reflectorized or noU
A. Yes, sir, it was reflectorized with white scotch letters.
Q. And when was that one put upf
A. January 23, 1950.
Q. Can you say whether this sign I have here is similar to
the Divided Highway Ahead sign that was put up at that
timef
A. It is exactly the same thing put up new just like that
one.
Q. How far was this North of the Speed Limit 25 Miles!
A. Approximately 150 feet.
Q. Can you say whether this was or wasn't reflectorized f
A. That ,vas reflectorized with yellow scotch letters.

Mr. James: Perhaps I should offer these as Exhibits.
The Court: Suppose you get them all in and offer them aU
at one time.

Q. And when was this erected 1
A. January 23, 1950.
Q. What was the next signf
A. It was a duplicate of the Divided Highway Ahead.
Q. Another one just like the one we have just
page 215 ~ shown you 1
·
A. Yes, sir.
Q. How far was that from the first Divided Highway
Aheadt
A. Appproximately 150 feet.
Q. When was that erected?
A. January 23, 1950.
Q. And what was the condition of that when erected?
A. New sign just like that one.
Q. ·what was the next sign as you go North!
A. Next sign was a Bero Speed Limit 25.
Q. We do not have one of those. Can you describe that
sign!

132
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(.

A. That sign was three by four feet and painted white with
black letters reading Speed Limit 25.
Q. Do you remember whether that was reflectorized?
A. No, sir, that wasn't reflectorizecl.
Q. Do you know when that sign was erected?
A. No, sir, I don't know when it was erected.
Q. ·who, erected that sign 1
A. I re-erected the sign January 23rd with these signs.
Q. What was the next sign¥
A. The next sign would be to Keep Right with arrow and
the cluster and arrow.
Q. Did that consist of two sig·ns?
page 216 ~ A. Yes, sir, two signs.
Q. vVhich is the top and which bottom?
A. Keep Right with the arrow was top.
Q. This sign goes with the arrow¥
A. On top.
Q. What is the size of the sign with the arrow and cluster?
A. 24x36 inches.
Q. And will you describe the arrow and the cluster?
A. Well, the cluster is reflectors approximately two and a
half inches in diameter, six of them in a cluster, and the arrow
is smaller reflectors approximately one· inch by a half an inch
with I don't know bow manv in the arrow.
Q. What is the length of the arrowt
A. The arrow is approximately 22 inches.
Q. What is the type of the reflection in that sign?
A. vVell that is a reflector within itself. In other words,
that is a glass reflector.
Q. Now the sign that was above that Keep RighU What
size sign was that T
A. 24x30 inches.
Q. Were these two on separate posts f
A. No, sir, that is one assembly on one post.
Q. Was this other sign refl.ectorized t
A. Yes, sir, with yellow scotch light.
Q. When were these signs erected Y
A. J auuary 23, 1950.
page 217 r Q. What were their conditions when erectedf
A. New just like those signs.
Q. Well now of the seven signs how many were erected by
Bero!
A. Two of them was erected by Bero.
Q. And I believe you said you relocated them!
A. Rearranged them, yes.
J

I

j
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Q. On January 23, 19501
A. Yes, sir.
Q. And you erected all of the other signs at that time Y
A. Yes, sir.
Q. All of the signs in good condition l
A. Yes, sir, all of them in good shape.
Q. How many of them were new when you erected them on
January 23, 19501
A. It was five of them new.
l\Ir. James: vVe wonld like to introduce all these signs, if
you please, the first one being· tlle Road Under Construction
as Defendant's Exhibit 1; the next which was Reduce Speed
Ahead as Defendant's Exhibit 2; the next is Speed Limit 25
as Defendant's Exhibit 3; the next Divided Highway Ahead
Defendant's Exhibit 4; then the next was Defendant's Exhibit 5 which is Keep R,ight ·with arrow; and Defendant's Exhibit 6 the cluster with the arrmv above it. I don't believe
vou have testified as to where this combination of
page 218 ~ two signs was placed?

'

Mr. Hodgson: For the record the same objection and same : · / \
ruling?
The Court: Oh, yes.
A. That was placed about ten feet North of the cross-over
in what was to be the medium strip to the right of the old
road.
Q. Does this photograpl1, Plaintiff's Exhibit 7, show the
location of that sign?
A. Yes, sir.
Q. Does this photograph also show the location of the
stakes or posts through which the cross-over passed?
A. Yes, sir.
Q. Is there any form of sign or lighting on those posts Y
A. Yes, sir.
Q. "\Vhat was that called f
A. That is a bridge clelineator.
Q. vVoulcl you say whether this clc'vicc I have in my hand
is or isn't similar to those placed there at that time!
A. Yes, sir, it is.
Q. ·what were the conditions of those that were placed
theref
A. They were new when they were put there.
Q. When were they placed there t
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A. They were plAced there January 23, 1950.

Q. vVba t is the size of this particular delinea-

page 219

r tor Y

A. I believe it is four reflectors to the set. It
is twelve inches, I think, in length with four reflectors in it
and that makes one set of delinea tors.
l\fr. James: We would like to introduce that metal delineator with four reflectors in evidence as Defendant's Exhibit 7.
Mr. Hodgson: Same objection and exception.
The Court : Yes, sir.

I

Q. Can you tell how many of these were placed there at
that cross-over?
A. It was approximately eight to ten on each side of the
cross-over.
Q. Now will you tell us how high those posts were that
carried the delinea tors?
A. They were approximately 3 to 3% feet.
Q. And how high were the clelineators on the posts?
A. They were attached possibly within an inch of the top
of the post.
Q. Now on those delineators, can you tell the angle which
they were placed in reference to the highway?
A. vVell they weren't necessary placed so the lights could
catch them going· direct clown the highway. The purpose of
those were to more or less guide traffic through the turn-over.
Q. Now the other signs, how high were they placed from
the ground¥
A. They were approximately 4 to 411.z feet from the bottom
of the sign.
page 220 r Q. Do you know of your own knowledge
whether these signs were there where you placed
them and where you have testified to on the night of February
1, 19501
A. No, sir, I dori 't.

Mr. Hodgson: May I move the whole series of exhibits be
Rtricken. What we are interested in was what was there on
February 1, 1950.
Mr. Ayres: "\Ve expect to show they were there.
1\·fr. Hodgson: On a promise of that I will withdraw that.
The Court : Go ahead.
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Q. Under whose instructions did you place these, Mr. Denson I
A. Mr. S. S. DeLucia.
Q. ·who is Mr. DeLucia?
.A. He is the Landscape Engineer of the Virginia Highway
Department.
Q. Is he the person that determines what signs should be
placed, or did he tell you to place signs and you determined
what signs should be placed?
A. He is my Superintendent. Lots of times him and I confer together, but he bas the last say in what signs should be
placed.
Q. Did he instruct you to place these particular signs there
or he just tell you to place signs and you placed these particular signs¥
Mr. Hodgson: That is objected to as hearsay.
The Court: Overrule your objection.
page 221 } Mr. Hodgson : Exception noted.

Q. Were your instructions to place signs there and you decided to place these signs, or were your instructions to place
the same signs f

\

- -,.

Mr. Hodgson: Objection.
A. It was my instruction to place this type sign.

The Court: You mean your instructions to place them at
the places you finally placed them?
Mr. James: I said the type signs. He doesn't know anything about the locations.
The Court: Did he tell you where to place them or you use
your own judgment f
A. That is more or less left up to me.
Q. Do you have anything to guide you in placing the signs 7
A. We have that traffic manual that gives us ideas.
Q. Can you say whether they were or were not placed in
accordance witl1 the regulations of the traffic manual T
A. They were placed approximately close as they could be:
to the regulations.
Q. You refer to the Virginia Manual of Uniform Traffic:
Control Devices for Streets and Highways t
-4-. Yes.
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Q. Have you at my request, Mr. Denson, made a sketch or
diagram showing the location of the signs and the distances
at which you placed them?
A. Yes, sir.
page 222 ~ Q. Do you have that sketch with you 1
A. Yes, sir.
Q. Yon made it entirely yourself with your own hands?
A. Yes, sir, I did.
Q. This is the sketch f
A. Yes, it is.
Mr. Hodgson: No objection.

(

Q. Now have yon shown the location of each of these signs
which we have indicated here?
A. Yes, sir.
Q. Have you shown on there the location of the delineators 7
A. No, sir, I liaven 't those on there.
Q. Would you do that for us right here?
(}!II
Mr. Hodgson: Has that been offered as an exhibit?
Mr. James: After we get it finished. vVe don't want to
change an exhibit.
Q. Have you placed those delineators on the cross-over?
What have you put on the paper to indicate them?
A. I have put dots with a pencil indicating approximately
each delineator.
Q. I believe those dots are on either side of the cross-over.
Is that correcU
A. That is correct.
Mr. Hall: Witness with you.
Note: Court adjourned until June 15, 1951, at 9 :30 A. M.
page 223

~

THIRD DAY-June 15, 1951.

Note: Met pursuant to adjournment. Same parties present as herctof ore noted.

(

G. P. Putnam v. Bero Engineering and Construction Corp. 137
RAYL. DENSON,
returning to the stand, testified further as follows:
CROSS EXAMIN.A.TION.
By Mr. Hodgson: Mr. Denson, I just want to ask you a
few questions, the first of which is this: ,Vas any effort whatever made by the Defendant, Bero Construction Corporation,
or by its counsel, or by anyone else to your lmowledg·e to ascertain the whereabouts and to bring into Court the original
signs which were at this intersection at the time of this accidenU
Mr. James: ·we object. vVhat has that got to do with iU
Also, what would he know about what efforts were made?
The Court: Overrule your objections. He can only tell
what he knows.

A. I couldn't answer that question.
Q. Now, :Mr. Denson, did you yourself make any effort to
locate those signs?
A. No, sir.
Q. And Mr. James in his direct examination of you referred to the co-mingling of JJighway signs. Could you give -,,.·
us a little information on that? That is, are sig'Ils commonly
removed from one location to another?
A. By we sign men, yes, sir. We do re-locate
page 224 ~ them.
Q. And do you do that quite frequently!
A. Yes, sir, when necessary.
Q. And how many miles of hig·hway in this territory do you
have jurisdiction over T
A. I couldn't tell you the miles, but it is fourteen Counties
in the Suffolk District.
Q. And you have many thousand signs to move around and
locate¥
A. Yes, sir.
Q. And do you keep any record of the placement of signs?
A. Yes, sir.
Q. Do you have any record at the present time of the placement of signs at the intersection in question?
A. Yes, sir.
Q. Will you produce it, please T
Note : Record produced and handed to Mr. Hodgson.
Mr. Ayres: May I call attention to the fact this gentleman

.
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is seeking to contradict the fact there are seven signs up
there? They have proven that by Mr. Diamond as their own
witness and I don't think it is proper for them now to try to
prove there weren't.
The ·Court: I think if he has a record they should be allowed to examine it.
Mr. Ayres: I just want to call to the attention of the Court
these g·entlemen have proven by their own witpage 225 ~ ness there were seven signs there.
The Court : I understand.

Q. Now, Mr. Denson, on that piece of paper which you just
handed me and which contains numerous entries, thirty or
forty, is there more than one short entry with relation to the
placing of signs at this intersection 1·
A. On the 23rd and 24th I have references to the marking
of that highway, yes, sir.
Q. Just checking your first entry, Mr. Denson, "1-23-50
Opened up new road-". I wonder if you would read tl1aU
A. Yes, sir. 1-23-50. Opened up new road at Oak Hall job
Route 13, Accomack County.
Q. vVas this job known as the Oak Hall job t
·. A. It was to me. That is my record of it. It was known
to me as the Oak Hall project.
Q. What other entry do you have on that paper with respect to that joM
A. January 24, 1950, I have the same. Opened up new
project at Oak Hall Route 13, Accomack County.
Q. What I asked you about was any record you have which
would show what signs were placed where on this particular
project. Now do you have any such record.
A. No, I don't have a record of the signs placed no more
than in my head.
Q. ·when did you first know about, or when were you first
interrogated by counsel or investigators in connection with
this case1
page 226 ~ A. I couldn't give you the date.
Q. Could you give us an approximate date¥
A. I would say late summer or early fall of last year.
Q. Somewhere around September 15th, wasn't it1
A. I couldn't say definitely, but somewhere between July
and September, I would say.
Q. And did you then go up to the location with an investigator or with counsel f
A. No, sir.

(
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Q. Did you ever go up there to check what signs were there
in the fall of 19501

Mr. James: Now, if Your Honor please, the cross-over was
abandoned long· before the fall of 1950, and there isn't any
evidence the signs were there. He is getting far afield from
the purposes of this case.
The Court: Do you object f
Mr. James: Yes, sir.
The Court: I sustain your objection.

Q. Now, Mr. Denson, you stated you have put up or have
charge of putting up thousands of signs on hundreds of miles
of roads in this territory. ·Can you remember as of this time
the nature and location and wording of c:v:cry sign?
A. Yes, sir.
Q. You can?
A. You mean the whole district?
page 227 r Q. Yes.
A. I can remember approximately, yes, sir.
Q_. "'\\T as your recollection _in this case an approximate recol- ..,-~
lechon or an exact recollection f
:
··:\
A. Exact recollection.
>:
Q. This particular thing· you remember better than other
things. Is that righU
A. No.
Q. How did you know or recall as of the fall or last summer of 1950 that there were seven signs at this place?
A. Well, I put the signs there personally myself and I know
what I put there.
Q. YOU did f
A. Yes, sir.
Q. And you even remember that there was a Bero sign or
a sig·n which was 3x4 and it read Bero 25 Miles, although that
sign at this time can't be even duplicated?
Mr. James: There has been no sign that read Bero 25
Miles.
Mr. Hodgson: That is what my notes say.
Mr. James : He said a sign erected by Bero and said 25
Miles.
Q. Then, Mr. Denson, let me reword that. You even recall
that there was a sign of Bero 's which read 25 Miles?
A. Yes.
.•
I.
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Q. And you even remember the exact location
of that sign 1
A. I remember where I re-located it.
Q. Where had it been before you re-located iU
A. In that vacinity, but little farther South of the intersection.
Q. Why did you re-locate it,
A. In order to g·et my signs proper distance apart and be
more effective to the public.
Q. Now when you re-locate signs, Mr. Denson, do you uproot signs that are already in a given location and simply
move them over to another location, or do you discard tl1ose
signs and put new ones in¥
A. In the case of this,-are you referring to this case¥
Q. Lets take this particular instance.
A. In this case the Road Under Construction and the Speed
Limit that belonged to :Mr. Bero I didn't put a new sig·n without Mr. Bero requisitioned a new sign, because he has to pay
for those signs. We had nothing to do with the Bero 25 Mile
sign. I understood he made that sign himself.
Q. And there was another Bero sign there wasn't there 7
A. Road U ncler Construction.
Q. And he placed that there?
A. Yes, he bought that from the Highway Department. It
is a standard Highway sig·n.
Q. And did you re-locate those signs with Mr. Bero's consent?
A. No, sir.
pag·e 229 t Q. You just did it yourself?
A. Yes, sir.
Q. But the Bero men were on the job when you did it,
weren't they¥
A. I couldn't say\ because I didn't know the Bero men.
Q. The men were 'working on the road when you did this
weren't they¥
·
A. Yes, sir, I think there were ·some men working on the
project.
Q. Now this "Keep Right" with the arrow. That is the one
you placed up there~ Where did you obtain the one you
placed there Y
A. That was two signs, that was a combination.
Q. Where did you obtain thatt
A. From the Suffolk District headquarters.
Q. As a brand new sign¥
A. Yes, sir.

page 228
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1'

Q. Do you have any voucher or requisition slip on that¥
A. I imagine it would be some record showing it. I don't
know. I imagine it is to old to find.
Q. Do you also have charge of the maintenance of signs
such as the replacement of broken reflectors, and so forth?
A. Yes, sir.
Q. Have you looked at that one up there lately?
A. No, I haven't had an opportunity to get
page 230 ~ there lately.
Q. When did you prepare the diagram which
has been marked Defendant's Exhibit 81
A. That particular one 1
Q. Yes.
A. I prepared that on June 12, 1951.
Q. In other words that is exactly three days old t
A. Yes, sir.
Q. Had you prepared any others before?
A. I had given information about where the signs were before.
Q. !fr. Denson, will you tell us please how far off the highway the signs on the East side were placed i
A. From the pavement you mean¥
Q. Yes.
A. Approximately 6 to 8 feet.
Q. Is that the usual Highway Department custom 1
A. Yes.
Q. That is a rather wooded area as one approaches that
area?
A. There was no obstruction to the view of those signs.
Q. I wonder if you would want to answer the question as I
asked it? That is a rather wooded area as one approaches
that area¥
A. Approximately half of the distance i~ wooded area.
Q. You mean half the distance covered1'l;y1 these signs?
A. Yes, sir ...
page 231 ~ Q. Does this sketch purport to be drawn to
scale?
·A. No.
Q. In other words this is kind of a memorandum without
any attempt to make it portray the actual distances the signs
were placed?
A. That is the sketch of the approximate distances the
signs were placed.
Q. And in preparing this sketch, Mr. Denson, did you have
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Ray L. Denson.
in your possession, either as having been made by yourself
or by anyone else, any memorandum showing the distances
betw_een signs as actually tlley were located at the time of the
sig·nsf
A. I had a sketch that they had prepared from my information.
Q. Where is that f
A. I have one in my pocket. (Produced and handed to Mr.
Hodgson).
Q. Where is the original of this sketch, Mr. Denson f
A. What do you mean the original f
Q. Isn't this a. carbon copy or a copy?
A. Not to my knowledge it is not, no, sir.
Q. When did you prepare this one 1

Mr. James: He has just told you a minute ago he clidn 't
prepare this.
Mr. Hodgson: The question is withdrawn. I understood
him to say he did.

Q. Then who did prepare this one, M:r. Denson f

/

page 232

~

A. I couldn't rightfully say who prepared it.
Q. ·who gave it to you f

A. I gave the information to Mr. James the lawyer.
Q. And from whom did you obtain this sketch f
A. Mr. Hall.
Q. And then from this sketch you obtained from M:r. Hall
you prepared this sketch f
A. No, sir. I prepared tliat sketch from my memory. That
is the approximate distance I gave :Mr. James on those signs
and I would have given you the same information if you had
come to see me.
Q. You don't
handed me do y
A. I couldn't
Q. What is yo*

• i. .

-;i

r
I
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Ray L. Denson.
or notes in your possession which you had used to prepare
this sketch, which is marked Exhibit A for Defendant, that
yon bad based it on the sketch you then produced from your
pocket?
A. No, sir.

r

Mr. James: I don't remember any such question and if there was any such question I would
like for the Reporter to find it.
The Court: If you want to go back, all right. Why not
ask the question again.
1\fr. James : . I just don't like counsel continually telling
tl1is witness he has said so and so in response to questions
when the question has never been asked of the witness.

page 233

Note: Question and answer read back by the Reporter.
lvir. Hodgson: That is highly satisfactory to me. I would
like to offer that paper in evidence.
Mr. James: You would have to prove that by someone.
The Court: He has it in his possession. It is your wit- -··'"'\·.:. .
ness. If he wants it I will let him introduce it.
\
Mr. Hodgson: Yes, Your Honor.

'.
1

Note: Paper introduced in evidence and marked Plaintiff's
Exhibit 19.
Mr. James: We except, if Your Honor please, on the
ground there should be the person who made it to introduce
it and who can explain the circumstances under which it was
made, whether it is to scale or purports to be to scale.
The Court: All right, sir.
page 234
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Saniuel S. DeLucia.
The Court: I think you have been over every bit of that
and he has already testified to it.
Mr. Ayres: Counsel has asked him the question whether
or not he made it from some other memorandum or not.
The Court: Go ahead and ask him.
Mr. Hodgson: Exception.
Note: Question read back by Reporter.
The Court : H~ has already testified on direct and cross,
but answer it please.
A. That is made directly from my own information only.
Q. You don't know who actually prepared the one which
is known as Plaintiff's Exhibit 19, do you t
A. No, sir, don't know who made that.
Q. Did you give, or did you not give someone the information in reference to that situation 1
A. Yes, sir, I did.
Mr. James: That is all.

r
I

page 235

~

*
SAMUELS. DELUCIA,
a witness on behalf of the Defendant, being first duly sworn,
testified as follows:
DIRECT EXAMINATION.
By Mr. Ayres: .
Q. lvir. DeLucia, ·what is your namet
A. Samuel S. DeLucia.
Q. Where do you live t
., :
A. Dendron, 1Virginia.
·:1
Q. By whom are you employed!
A. Highway Department.
Q. Of Virginia?
A. That is right.
Q. How long have you been employed by the Department?
1 :~.

. -:

.,
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. I

A. 19 years.
Q. ·what is your position with the DepartmenU
A. Landscape Superintendent.
page 236 ~ Q. And what area f
A. Suffolk District.
Q. Your territory then embraces .A.ccomack County!
A. Yes, sir.
Q. "What are your duties as Landscape Engineer¥
A. I look after all landscape work and have charge of tho
location and maintenance of signs.
Q. Did you have charge of the erection of signs on what is
known and has been spoken of as the Oak Hall project on
Route 13 in Accomack County on January 1, 1950¥
A. I did.
Q. Did you erect those signs yourself f
A. No, sir.
Q. ·who did f
A. Mr. Denson.
Q.
as that or not done at your direction Y
A. It was done under my direction, yes, sir.
Q. Do you know when those signs were erected?
A. I recall that statement. Not under my direction, but
under my instruction.
Q. You instructed Mr. Denson to erect the signs Y
A. Yes, sir.
Q. Did you tell him what signs to erect?
A. Yes, sir.
Q. Do you know what signs you told him to erect 7
A. Yes, sir, I do.
Q. What signs was he instructed to erect?
page 237 ~ A. He was instructed to erect the Reduce Speed
Ahead, the 25, the two divided pavements, the
cluster and arrow and the keep right sign, and also put on the
roadside the delineators on the cross-over.
Q. Did you know there,~v.ere other signs at the scene before
these were placed there T~,
· A. Yes, sir.
:·
Q. ·what signs were at the scene before these were placed?
A. Road Under Construction and 25 Mile sign the Bero
·
Construction Company erected.
Q. vVhy did you have Mr. Denson erect these new signs?
A. I was requested by Mr. Diamond, Resident Engineer, to
have the signs erected.
Q. Do you know for what reason 1
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Samuel S. DeLiwia.
A. They were going to open up the cross-over in question.
Q. And these sig11S were to convey the traffic over this
cross-overt
A. Yes, sir.
Q. Mr. DeLucia, you have testified you have been with the
State 19 years¥
A. Yes, sir, except the time in the Army.
Q. How long have you been in charge of the placing of signs
for the direction of traffic on the highway?
A. Approximately six years.
Q. I will ask you whether or not the signs which you directed to be placed there were the usual and cuspage 238 ~ tomary signs in a similar situation and whether
or not they are considered by the Highway Department to be adequate?
A. Yes.

Mr. Hodgson: Objected to.
The Court: Objection sustained.

(
i

Q. I will ask you whether they are the usual and customary
signs the Highway Department directs you to place on similar situations.
A. They are.
Q. Do you know when these signs ,vere placed 1
A. According to Mr. Denson 's diaryMr. Hodgson: That is objected to if he doesn't know himself.

Q. If you don't know of your own know ledge you needn't
testify to that.
A. I don't know.
Q. Did you inspect these signs at any time?
A. The date I do not know, but it was approximately four
weeks later.
Q. It has been testified by Mr. Denson he erected them on
the 23rd and I believe the 24th of January, 1950. So you
would have inspected them about four weeks after that?
A. Yes, sir.
Q. Did you find all of the signs in place at the time of your
inspection!
A. I did.
page 239 ~ Q. ·were the signs in good shape at that time 1
A. Yes, sir.

.(
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Samuel S. De£,ucia.
Q. Did they show any wear or were they defaced in any
manner at that time f
A. No, sir, they were not.
Q. And that would be three weeks after the accident, would
itnoU
A. Three or four weeks.
Q. Question has been asked by opposing counsel as to
wl1ether or not effort had been made to produce the original
signs that were up there. Have the original signs been removed from the scene1
A. Yes, sir.
Q. w·hat was done with them after they were removed?
A. I don't know.
Q. ·what is customarily done with signs when removed
from a sceneMr. Hodgson: Objected to.
The Court: I will sustain the objection.
Mr. Ayres: If Your Honor please, I simply want to show
we have not been derelict in trying to hide these signs or not
produce them. My purpose is to simply show the signs are
not available.
/~
The Court: He has already said he did not know, so I will
sustain the objection.
Mr. Ayres: ,v11at I want to ask was, I don't know that he,
knows what became of these particular signs
page 240 ~ their removal.
The Court: I will sustain the objection.
Q. Are the signs any where to your knowledge that they
could be found or produced?
A. No, sir.
Q. Could they be identified if they were found?
A. No, sir.
Q. In other words they would look like similar hundreds
of signs that you have f
A. Yes, sir.

Mr. Ayres: Now, if Your Honor please, I want to go back
to the question which your Honor excluded on the basis this
man as an expert in his lineQ. You testified you have been in charge of placing signs
in the Suffolk District six years 1

148

Supreme Court of Appeals of Virginia.

Smnuel S. DeLucia.
A . .Approximately six years.
Q. During· that time have you familiarized yourself with
any text or manuals that are available for the purpose of giving information as to safety signs, and so forth¥
A. I have a manual put out by the Highway Commission on
Uniform Safety Devices and I refer to that quite often.
Q. Now is that a manual that is adopted by the State of
Virginia and known as Virginia M:anual of Uniform Traffic
Control Devices t
A. Not only State of Virginia, but it is used nationally.
Q. Used in all other states 1
page 241 ~ A. Yes, sir.
Q. Do you consult that in the various places in
which you have placed signs, and so forth V
A. I do.
Q. I want to ask you now based on your experience whether
or not in your opinion the signs placed at this particular location were adequate 7
A. I do.

Mr. Hodgson: It is objected to.
The Court: Overrule your objection. He is an expert.
A. I do think they were adequate.
Q. With specific reference to· the double sign and arrow
and cluster and Keep Right and arrow placed at the North
end of the cross-over and which Mr. Jordon, who testified to
yesterday, took exception to, will you please state whether
or not the Manual of Uniform Traffic Control Devices makes
any provision as to where a sign of that type should be placed
in a situation of that type?
Mr. Hodgson: That is objected to. The manual speaks for
itself and is right here in evidence.
The Court: I think it speaks for itself, but I will hear you.
Q. I will ask you this. ·wm you state whether or not that
sign was placed in the. usual and customary position for a
o ghout the State!
situation of that
A. No it;WM not. -.,_ , . ~°'~ the Manual, if I may quote it,
says "The assembly sha1_,J ... mounted on a post from ·20 to
30 feet on the medium st~~P·"
page 242 ~ Mr. Hodgs01i~;·~~The question was was it placed
in accordance ,vit1i the usual custom.
·

kind:.s·

(
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A. I would like to explain that.
The Court: I guess he has a right to explain.
A. In this particular place we pulled it in closer to give
this sign more effect.
Q. In other words, the sign was put closer to the cross-over
than the manual provided f
A. Yes, sir.
Q. In order to in your opinion g·ive the sign more effect
and give the motorist better warning t
A. Yes, sir.
Q. The point I had in mind, Mr. Jordon testified it should
have been placed South of the intersection. Is that correct
or not?
Mr. Hodgson: I don't see how he can pass on the opinion
of another expert.
The Court: He is asking whether he agrees with Mr. J or. don 's opinion. They are both experts.
}Ir. Hodgson : I think he should not_,.,-~::·.·.:.
The Court: As I understand it he is asking whether he
\)
agrees with anoiher witness. I will overrule your objection.
:Mr. Hodgson: Exception.

Q. My question is whether or not this arrow and cluster
should have been placed South of the intersection
page 243 ~ or North of the intersection 1 .
A. According to the manual no.
Q. What do you meanf
A. Should not be placed South.
The Court: I will sustain the objection as to the manual.
Ladies and Gentlemen of the Jury disregard the last answer.

.,t.

Q. vYhat in your opinion is where it should be placed Y
A. It should be placed exactly where it was placed.
Q. And it was placed there be.ca.•,
,.,·,," u cons~~. .~;.~.-~.·;~ that the
safest place?
,q, ,.Al.,
A. Yes, sir.
/~,. ~ 1 ....
. ...:--: ·•·
Q. And was placed 20 or 30 fe·ef closer to. the intersection
than called for by your manual of :instruction 7
A. Yes, sir.
{~Y,_-~
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Clarence 0. Tho11UJ,s.
Q. May I ask you a question about the difference between
reflector and refleetorizecl sig11s ¥
A. There is no difference.
Q. In your opinion which one shows up the besU
A. The scotch lights, the reflectorized sheeting.
Q. Shows up better than reflector signs 1
A. Yes, sir.
Q. Is that the reason the State has adopted them?
A. Yes.

*
page 253

~

*

*

*

CLARENCE 0. THOMAS,
a witness on behalf of the Defendant, being first duly sworn,
testified as follows:

[

DIRECT EXAMINATION.

··Bv Mr. Hall:
·Q. State your name, please.
A. Clarence 0. Thomas.
Q. Now, Clarence, will you speak out in a loud voice so
the Jury and Court can hear you. How old are you?
A. Thirty-five.
Q. Aud where do you live?
A. Portsmouth.
page 255 ~ Q. ·w1iat address 1
A. 109 Gremerton Boulevard.
Q. Where are you now employed, Clarence f
A. Price's, Incorporated, High Street.
Q. On February 1, 1950, where were you employed?
A. ·with Turner Express, Norfolk.
Q. And in what capacity¥
A. Truck driver.
Q. On February 1, 1950, at approximately 10 :30 P. M. were
you involved in an accident at or near a point one mile North
of Temperanceville, on Highway 13, Accomack County, Virginia?
A. Yes, sir.
Q. Which direction was your truck proceeding in?

(
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Clarence 0. Thomas.
A. South.
Q. On Highway 13?
.A. Yes, sir.
Q. 'What direction was the vehicle with whom your truck
was in collision proceeding!
A. North.
Q. On No. 13?
A. Yes, sir.
Q. ·what were the weather conditions?
A. It was raining.
Q. vVas it a hard rain, moderate or medium rain'¥
A. It wasn't too hard a rain. I would say it was a medium
rain.
page 255 ~ Q. Now you heard the testimony here about the
location of the accident at the cross-over, Clarence. Had you reached that cross-over when this car ran
into you?

l\Ir. Hodgson: Objected to as leading and assuming facts
that are not in evidence at all.
The Court: I think you better change the form of your
question a little. Sustain your objection.
/~
'

Q. All right, had you reached the cross-over when the collision occurred?
A. No, sir.
Q. How far were you from the cross-over f
A. Approximately 100 feet.
Q. Was that to the North of the cross-over or to the South?
A. To the North?
Q. Which side of the road was your truck on?
A. The extreme right
Q. Was it on the extreme right when the collision occurred?
A. Yes, sir.
Q. Now tell the Jury and the Court in your own words,
Clarence, what happened.
A. The only thing, I was just driving along and just before
I hit the cross-over I saw this car coming and all of a sudden
bang, he hit me in the front and my headlights went out and
that was all I know.
Q. ·when you first saw this Northbound car was it on your
side of the road, or was it on the right side of the road Y
A. It was on the right side of the road when I
page 256 ~ first saw it.
Q. Then it came over into your traffic laneY

"\
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Clarence O. Thomas.

, I

:Mr. Hodgson: Objected to as leading.
The Court: I will sustain your objection.
Q. Did it come over into your traffic lane t
Mr. Hodgson: Same objection.
The Court: Objection sustained. Let him relate what happened.
Q. Tell us what happened, Clarence.
.A. It apparently seemed that the car skidded over in front
of me.
Q. "'Where did it go? Did it stay on its side of the road or
leave its side of the road 1
Mr. Hodgson: Same objection.
The Court: I will sustain the objection.

I

;

Q. ·where did the car go, Clarence Y
.A. The car,-it all happened so quick you couldn't say for
sure what happened. But just before the car got to me it
came over on my side of the road and hit me and that is all
I know.
Q. .And at the time that it hit you your truck was how far
to the North of the cross-over T
.Approximately 100 feet.
Mr. Mears: He has answered that before.
The Court: That is all right. I don't think he intended it.
Mr. Hall: They have the nerve to tell me about
repetition when we have sat here for two days and
listenedThe Court: Lets have no remarks from counsel.

page 257

~

Q; Where did your truck go after the impact when it came
to a stop, Clarence 7
A. Vvest of the road straight out in the field.
Q. Do. you know where the car came to a stop?
A. Yes, the car was sitting on the South side of the truck
when my truck stopped.
Q. v\Tas it on the road surface or in the field 1
.A. It was sitting on the shoulder of the road there.
Q. Did you see any people in the car Y

,

I
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A. Yes, there was one of the boys in the car. I helped pull
this boy out.
Q. How many occupants in the car, if you know?
A. Three.
Q. vVhere were they when you got to the car T
A. There wasn't but one in the car when I got to the car.
One lay on the shoulder of the road and the other one was
running up and down the road out there.
Q. Now, Clarence, this Northbound car that was meeting
you, was it going fast 1
l\Ir. Hodgson: This is objected to.
The Court: I am going to sustain the objection.
Q. Could you tell whether the speed of the Northbound car
was such that it would prohibit him from turning right at the
cross-over 1
Mr. Hodgson : Objected to.
The Court: I will sustain it. Just ask him
page 258 ~ w11at was the speed of the Northbound car. That
calls for a conclusion, I will sustain it.
Q. What appeared to you to be the speed of the Northbound/~
carT
'

Mr. Hodgson: If he knows.
A. I don't know. It appeared to be fast.
Q. It appeared to be fast T
A. But I don't know how fast.
Q. Did his speed appear to be too fast to make the crossover!
l\Ir. Hodgson: Objected to.
The Court: I will sustain the objection. It calls for a conclusion and that is for the Jury to say.
Q. Clarence, how far, if you know, was the Nortbb~lind
ear North of the cross-over when it came over into your traffic lane 1
- ~
A. 'That is hard to say. I don't want to say because I don't
know.
Q. The impact occurred you- say about 100 feet North of
the cross-over?

,..

~

~
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Clarence 0. Thonias.
Mr. Hodgson: He is just talking to him. He said he didn't
know.
Mr. Hall : He said the impact occurred 100 feet North of
the cross-over.

Q. Did the Northbound car appear to be on its right side
when it passed the cross-over f
page 259

r

Mr. Hodgson: Objected to. Ask him where it
was.
The Court: I think he has already testified to it. If you
will change the form of your question it will be all right. Sustain the objection.
Q. vYas the Northbound car on its right side when it passed
the cross-over?

lr
r

.

Mr. Hodgson: Same objection.
The Court: Sustain the objection. Ask him where it was
when it crossed over. I will sustain it.
Mr. Hodgson: I wish Your Honor would caution counsel.
This man is going to know the answer.
The Court: Don't lead him, Mr. Hall .
Mr. Hall: Counsel bas had a bit in his witness' teeth for
two days and I thought I could do a little leading too.
Q. vYhat part of the highway was the Northbound car in
when it passed the cross-over?
A. It seemed to be on the right side.
Q. Its right side 7

Mr. Hodgson: Objected to as leading.
The Court: He has said it appeared to be on the right side
~and that is as far
you ought to go.
an by the right side, Clarence!
de of the road.
· ¢le of the road f
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Clarence 0. Thomas.
Q. Did you receive a subpoena from the Plaintiff?
A. Yes, sir.
Q. ,vhen did you come to this trial, Clarence 7 "\Vhat was
your first day here f
A. June 13, 10 :00 A. M.
Q. Were you here that morning 7
A. Yes, sir.
Q. You been here ever since t
A. Yes, sir.
Q. What was your speed as you were proceeding South,
Clarence?
A. Approximately thirty-five.
Q. Was that about the speed at the time of the accident 7
A. Yes, sir.
Q. Was your truck fully on the road surface or partly on
the dirt shoulder at the time of the accident Y

Mr. Hodgson: Objected to as leading.
The Court: I think if you just change it to where was your
car at the time of accident would be the question.

page 261 ~ 2: ~e;~:;:i~f::~~!~~ ~1:::~fi the shoul- ,,

der, just a little off the shoulder, edge of the road
at the time of the impact.
Q. Off on the shoulder?
A. Yes, sir, one wheel of the dual wheels was on the shoulder at the time of the impact.
Q. The dual wheels?
A. Yes, sir.
Q. Now are the dual wheels to the rear of to the front of
your truck?
A. It only has two on the front. It h
back.
Q. You spoke of the dual wheels on t
if you know, was your right front wheel
A. I didn't look to see.
Q. Do you know whether it was on t
the hard surface?
A. ro, I don't.
. i..hQ .. ·
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Clarence 0. Thomas.
Mr. :Mears: That isn't fair.
The Court : I will. ask you all to disregard the last statement.

Q. ·what did you do, if anything, to try to avoid this car
running into you, Clarence i
A. When I saw it coming toward me I hit the brake and
turned the wheel just as hard as I could to the right.
Q. And where was your truck ,vhen the car ran
page 262 ~ into you t
it. On the extreme right side of the road.
Q. Did your foot stay on the brake t
A. No, sir, in the impact my foot was knocked off the brake
and skinned· my knee here.
Q. Impact jarred your foot off¥
A. Yes.
Mr. Hall: Take the witness.

CROSS EXAMINATION.
(-~.\ By Mr. Hodgson:
.
.
r
·, Q. :Mr. Thomas, I have noted m a lot of Mr. Hall's direct
examination he has repeatedly called you Clarence. Are you
a personal friend of his 1
A.. No, sir.
Q. Are you socially acquainted with him f
A. No, sir.
Q. Are you a client of hist
A. No, sir.
Q. ·when did you first come to know him f
A. "\Vhen he called me and told me he wanted me to come
up for a witness. lie called me at the store.
Q. vVas that recently¥
· A. About a month or so. A little over a month ago.
Q. Had you hatl any contact with him or any investigator
in· this case before t
1

Mr. James: Now what is counsel trying to do, to make out
counsel for the Defense in this case are crooks
page 263 ~ and have connived with the witness? This man
was summoned by the Plaintiff and sat here two
days and counsel tried to say he didn't know he was here.
Mr. Mears: vVe wouldn't have said it if we had known it.
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Clarence 0. Thomas.
The Court: The Court has no complaint with any attorneys
sitting at that table. The attomeys have all been very fair.
We all make mistakes, but don't criticize the attorneys.
Mr. James: vVe resent the inference there is collusion.
The Court: I don't think anybody has attempted to convey that impression, either counsel for the Plaintiff or the Defendant.
Mr. James: We didn't ask their witnesses if they were personal friends. ·we have more respect for their integrity.
The Court: They have a right to determine that if they
desire to do it. There is an end to it, tho. Go ahead.
Q. Now, Mr. Thomas, did you say the first time you were
contacted by an investig·ator or anyone in connection with this
case was about a month ago 1
A. Yes, sir, Mr. Hall called me.
Q. No one had seen you or obtained a statement from you
in the intervening time f
A. Not as I know of.
Q. Did you ever give a written statement to
page 264 ~ anyone in connection with this case?
A. No, sir.
Q. Have you had occasion to discuss the case with anyone
other than Mr. Hall since it occurred?
A. Oh, I have discussed it with friends of mine.
Q. You were working· for what company on the day this
accident happened Y
A. Turner Express.
Q. How long had you been with them at the time?
A. I bad just started with them.
Q. Had you ever driven a truck before Y
A. I bad been driving tractor trailers almost eight months.
Q. You had had eight months experience driving tractor
trailers as of the time of this accident Y
A. That is right.
Q. Is it a fact your employment with the.1Turner Company
ceased as of the day of this accident¥
:
A. Yes, sir, because·
Q. I didn't ask you the reason.
The .Court : If he desires to tell it go ahead.
A. Yes, sir, because that was the only truck he bad for me
to drive.
·
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Clarence 0. Thonias.
Mr. Hodgson: The only reason I ever stop a witness is I
know they can take care of him on re-direct.
The Court : He may explain his answers.
page 265

~

Q. Since you have been at the Court House,
Mr. Thomas, you have been conferring frequently
with defendant's counsel,' have you noU

1.\fr. James: I object as being highly improper.
The Court: I overrule your objection.
Q. Is that not so?
A. Yes, sir.
Q. Now any time, Mr. Thomas, from the opening moment
of this trial to the present. minute have you given counsel for
the Plaintiff one single indication you were at this Court
House in response to a subpoena f Just answer yes or no.
A. Ask the question again.
Q. Any time since you came to this Court House have you
approached a single one of counsel for this Plaintiff, or the
Plaintiff or his mother, to announce your presence in this
Court House?
A. I don't fully understand the question.
Q. I will try to put it in the simplest form possible.
l\fr. Ayres: Also ask him if he approached counsel for the
Defendant.

Q. At any time since you appeared in this Court House
have you made your presence known either to counsel for the
Plaintiff, or the Plaintiff or Plaintiff's mother?
A. I haven't spoke to you.
Q. Did you identify yourself t
A. No.
Q. Have you had any previous correspondence
page 266 ~ with any of us 1
A. No.
Q. Did you hear this Plaintiff testify in response to Mr.
:Mears when he was on the stand that he tried to get you to the
Court House and couldn't find you?
A. Yes, sir.
Q. Diel you make any effort to make yourself known to
counsel for him or the boy or his mother after you heard him
testify?
A. No, sir.
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Clarence 0. Thomas.
Mr. Hall: I object to that. The subpoena return was with
the papers. The officer said he served this subpoena. All my
adversary had to do was check his subpoena return and he
would find this witness had been served and if he wasn't in
Court he could bring it to the attention of the Court. Now be
is trying to abuse and harras this witness and we think it is
unfair.
The Court: Overrule your objection.
Q. Will you answer that question?
A. No. I was sitting right over there .
.A. I ask you if you made your presence known to any one
on our side of the case?
A. No, I didn't. ·

Mr. Hall: That is all I want.
RE-DIRECT EXAMINATION.

l

By Mr. Hall:
Q. Counsel for the Defendant didn't know you were here ~. ,
until Mr. Ayres came and looked you up in the.' ":t
page 267 ~ Court Room did he?
.·
,
A. No, sir.

Mr. Hodgson: Objected to as leading.
The Court: Sustain the objection.
Q. Did you come looking for Counsel for the Deefndant
when you came in this Court Room V
A. No, sir.
Q. Mr. Ayres came to you, didn't hef
A. Yes, sir.
Q. Did you ever see Mr. Ayres before the morning of June
13th?
A. No, sir.
Q. ·when did you first see Mr. James?
A. Same day.
Q. When did you first see me Y
A. Same day.
Q. You talked to me on the phone prior to that, didn tt you?
A. Yes, sir.
Q. W oulcl you have talked to attorneys for the Plaintiff if
they had sought you out here in the Court Room f
A. I certainly would.
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C. E. Seyrnour.
Q. Would you have talked to them in Portsmouth if they
had sought you out 7
A. Yes, sir.
Q. Did you know this boy's mother made three calls at
your home in Portsmouth and was met by an explanation by
a person in your house you didn't live there? :Made repeated
efforts to see you i
A. No, I dicln 't.
page 268 ~ Q. Did you instruct anybody to tell her you
weren't there or didn't live there T
A. No.
· Mr. Hall: ': That is all, Clarence.
Mr. Hall: I would like for the record to show the City Sergeant found him.
The Court: The record shows that.

C. E. SEYMOUR,
being returned to the stand, testified further as follows :
{

By Mr. Ayres:
Q. Mr. Seymour, you have testified already once or twice,
,haven't you i
A. Yes, sir.
Q. And counsel for the Plaintiff introduced this copy of
your report, and I want to ask you to examine that and see
what you stated was the speed limit at the place this accident
occurred.
A. 50 miles an hour.
Q. I will ask you again, how far North of the intersection
did you say the accident occurred Y
A. Forty yards.
Q. Around 120 feet f
A.· Approximately 100 to 120 feet.
Q. At that point, of course, there should not have been any
Northbound traffic on that hig·hway, should there?
A. On the West side, no.
Q. Was the speed limit 50 miles an hour on that highway
at that point where the accident occurred Y
page 269 ~ A. I don't know wlmt to say, sir. The Southbound traffic the speed limit was fifty, but if the
man wasn't supposed to be over there I don't know what to
say. You see the Northbound traffic was supposed to cut over
on the other side.
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Q. Was that why you put the speed limit at fifty because
it referred to Southbound traffic?
A. Yes, sir.
Q. Now you also stated in your report safe speed was forty
miles an hour.
A. That was my approximation in rainy weather and a wet
road.

Mr. Hodg·son: I think that is an objectionable thing to
delve into this man's mind like that.
The Court: The record speaks for itself.
l\fr. Ayres: I think the officer should have a right to explain why he said the speed limit was less than the law.
The Court: I think he should be able to examine him.
Mr. Hodgson: The report was put in by consent of both
parties.
Mr. Ayres: We didn't consent to it.. ,Ve didn't object to
it.
The Court: I think you can ask him any questions you desire. There is one I desire to ask. What was his reason to
say the safe speed was under the speed limiU Why is that
question improper t . . . .
.
Mr. Hodgson: I tlunk 1t 1s improper to delve mto a man 'I?.!
mind, motive and intention when we have a record
pag·e 270 ~ that speaks for itself. "\Ve already have a record,
The Court : Objection overruled.
l\Ir. Hodg·son: vVe note an exception.

.r"'\

A. I estimated the speed sl1ould be approximately forty
miles an hour because of the wet weather, the rain and the
wet road.
Q. In other words, weather conditions!
A. Yes, sir.
Q. And you were, of course., ref erring to Southbound
traffic?
l\fr. Hodg·son: Objected to .
.,· The Court: Sustain the objection. He is attempting to
give an opinion about this matter and I don't know whether
he is an expert on this or not.
Mr. Ayres: His duties require him to put that on his report.
The Court: His duties don't require him to say his opinion.
That is for the Jury to determine, as I understand the law.

~

'
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C. E. 8eymoitr.
Mr. Hodgson: So may the last question and answer be
stricken?
The Court: No, I will leave in what is in there. ·what is
the next question!
· Q. The next question I was going to ask him was whether
or not at the point of impact there was any debris or stone
or mud from the cross-over which was some 100 to 120 feet
South f Was anything of that kind at the point of impact?
A. Where the two vehicles struck there was
page 271 r none of the gravel where the vehicles struck.
Q. Now this Plaintiff's Exl1ibit 7 shows the
gTavel coming out of that cross-over apparently a short distance on to the hard surface portion. State whether or not
that is about like it was at the time that night, so far as the
gravel was concerned on the hard surface part of the road.
A. I couldn't say, :Mr. Ayres. I am not positive about the
gravel there. Apparently there was some there because there
had been some traffic through there, but when I arrived at the
scene the highway men were working· there and it is very possible they might have raked it clean when I got there.
Q. But you are positiYe there was none up at the point of
impact?

,.
(

Mr. Hodgson: No gravel f
The Court: · He has already answered the question and you
are asking him again and about to testify for him. I will sustain the objection. When the witness answers the question
don't go over it again.
Q. Mr . .Seymour, I wanted to ask you one thing more about
this report. In part of your report here it reads "Vehicle
No. 1 was going South-that would be the truck-#2 would
be the car. Vehicle #2 came over to ··#l's side of the road
apparently after passing warning sign, applied brakes and
W· , skid over to the #1 side of the road and #1 hitting #2 in
·,·
the right front with his rig·ht front". The accident of cour e
,.
had occurred before you got there Y

page
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C. E. Seymour.
there. Then I was going to follow that with whether or not
he saw the vehicle skid across the road.
The Court: Go ahead.
:M:r. Ayres: :M:ay I ask the question in that manner7
The Court: Yes.
Q. Did you see the vehicle skid across the highway!
A. No, sir.
Q. Then for what reason was that put into your reportT

l\fr. Hodgson: This is cross examination.
Mr. Ayres: While ago you bad me on direct. What am
The Court: I will permit him to answer.

n

Note : Question read back to the witness by the Reporter.

~

>

:rvrr. Hodgson: That has already been answered by this
witness yesterday on at least two occasions.
:M:r. Ayres: What was the answer Y
:M:r. Hodgson: He said the truck driver told him it slid into
him.
:M:r. Ayres: Then is there any objection to putting it in
again T
The Court: I think he l1as already answered. I don't know
that his reason for doing things is a question of evidence here.
I will sustain the objection.
page 273

~

~

Q. Did you see any skid marks on the highway

at the point of impacU

A. No, sir.
Q. What did you determine the point of impact by, the

debris?
A. By debris on the road and information received, the
positions of the vehicles and damage on the vehicles.

·-.

.ill

Supreme Court of Appeals of Virginia.

16:t:

James Byrd.

·Q. What was the speed limit for Northbound traffic at the
point of the intersection?
A. At the point of the intersection 25 miles an hour .

•

•

page 275 }

JAMES BYRD,
a witness on behalf of the Defendant, being :first
duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Ayres:
Q. Mr. Byrd, what is your namef
.A. James Byrd.
Q. ·where do you live t
: A. At Makemic Park.
Q. A that is in Accomack County f
A. That is right.
r_ • Q. By whom are yon employed f
A . .State Highway.
Q. What is your position f
A. Superintendent.
Q. What are your duties as superintendent 1
A. Well, I have a group of men and a section of roads to
look out for.
Q. Who is your immediate superior1
A. l\'Ir. Diamond.
Q. How long have you been employed by the State Highway Commission 1
A. Since August, 1933.
Q. Were you employed in January, 19501
A. Yes, sir.
Q. Do you recall the project that Bero was building spoken
of as the Oak Hall project 1
A. Ido.
Q. Did you do any work there 1
A. Yes, sir.
page 276 ~ Q. What work did you do?
.
A. I put in this cross-over you are speaking of.
Q. The temporary cross-over Y
A. Temporary cross-over.
Q. At whose direction did you put that in Y
A. Mr. Diamond's.

,

••
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Q. Did you have any assistance in putting that in?
A. None other than mv men.
Q. They were the me"'n employed by the State Highway
Commission?
A. That is right, under me.
Q. And you received your instructions to build this from
Mr. DiamoncH
A. Yes, sir.

Mr. lVIears: He is leading him right along.
Mr. Ayres: I realize it is leading, but I thoug·ht I was saving time.
The Court: I think so. Is is all right.

~
I

Q. How was this cross-over built f
A. We smoothed it down, cut it clown approximately eight
to ten ~nches, that is from the surface of the concrete pavement, then I back filled it with clay, gravel and crusher run
gravel which run from dust to an inch. It was run from the
plant the way it was shipped here. It run from dust to an
inch.
Q. Did you receive instructions how to build this?
A. Yes.
Q. Did you build it according to instructions Mr. Diamond
gave you?
A. Yes, sir.
page 277 ~ Q. Did you receive any instructions from the
Bero Construction Company Y
A. None whatever.
Q. Did you confer with the Bero Construction Company in
any manner whatsoever t
A. I did not.
Q. Were they working on that part of the job at that time?
A. Not down there, no, sir.
Q. Where were they working 1
A. On the upper encl of it.
Q. How far is that from the place you put in the cross-over?
A. I wouldn't like to say, but they were up in the Oak Hall
section.
Q. In miles approximately how far?
A. Maybe tlnee-quarters of a mile or better.
Q. They had terminated their part of the work there for the
time being?
A. Well, for the time being.

....
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James Byrd.
Q. Did you receive any instructions about maintaining this
cross-over, keeping it in repair?
A. I kept it in repairs.
Q. Why did you do that?
A. "\Ve wantea to keep it good for the public. In other
words, sufficient we did not have accidents there. Due to the
weather conditions we had to keep men there to keep it in
sufficient shape that we shouldn't have accidents there. In
other words, so it would not be harrasing to the
page 278 r public.
Q. VY ere you kept there in charge of it?
A. I didn't stay there. I had men to stay there, but I would
go to and from my other work to watch those men. I even
,vent there at night.
Q. ·wm you state whether or not the men stayed there continuously from the time this was built until the accident happened?
A. That is right.
Q. Whose men were they?
A. They were men working under me hired by the State
~--. Highway.
(r \
Q. And did you or not receive instructions from Mr. Dia·mond to do that!
A. I believe I went to Mr. Diamond and ask him wouldn't
that be the right thing to c.lo and be granted me that permission.
Q. Were any lights or warnings placed at this cross-over?
A. Yes, sir.
Q. Who placed them there?
A. I put those torches there.
Q. Have you been in the Court Room since this case
started?
A. Yes, sir, I have.
Q. Have you heard the testimony of :Mr. DeLucia and Mr.
Diamond about the reflectors put across there t
A. I did.
Q. Can you state whether or not those reflecpage 279 ~ tors were there·?
A. Yes, sir, as they said.
Q. What type of markers were extended across this crossover?
A. You mean the reflectors, or how?
A. All of them so far as you can recall.
A. It was a 4x4 post I would judge approximately 30 inches

(
\
1
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from the ground and they had those lights-reflectors I believe we have them here.
Q. I hadn you, I don't know which Exhibit this is, and ask
you if that is the type of reflectors used on those posts t
A. Yes, sir, that is. l\Iay I stand up f
Q. Yes, sir.
Q. They are bard to hold in unless they are placed on the
post and, of course, then they are permanent.
Q. Do you know how many posts there were with that type
reflector on them?
A. It was approximately 12 to 14 posts and one of these
on each and ffvery post.
Q. You mentioned flares or torches that you had placed
there. State what they were, those flares and torches.
A. Like the one I brought in here yesterday. I had four
of those there.
Mr. Ayres: I will ask the Court if we can have that marked.
The Court: That will be exhibit for Defendant #9.

)
j

Q. ·what type torch or fl.are is that, Mr. Byrd f What do ~.·.·'·,· ·,· •.','.'•. ·.
:you call that and how does it work f
•~
1
· A. It has a wick into it and contains kerosene and then this··
,
wick goes down in that. we light it through this
page 280 ~ and we find out this is one of the best torches we
can get. It will burn through rain and wind. It
has to blow awful hard it will blow out.
Q. How many of them did you have at the cross-over f
A. I had four of those torches there.
Q. And where were they placed?
A. One was placed at the first marlier, that post ·we had
those reflectors on, which was approximately 6 feet from that
sign right there which was up on the post. That is it would
be South next to the pavement, if you get what I mean. Southbound approximately 4 feet from that sign, and the next one
ran up about, I judge, to the best of my knowledge it would
be approximately half way between the cross-over. That is
on the ·west side. Likewise on the Ea st side I had one just
below the post. Do you understand ,vhat I am saying 1 And
one in the center of the same side, which made four of those
torches.
Q. There were two of them on each side of the cross-over
as you went through?
A. Yes, sir, it marked it at the beginning and marked it as
you go through on each side.
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,lames Byrd.
Q. And to get it clear, tl1e one nearest this sign here-Did
I understand you to say that was about 4 feet South of this
sign.
A. South of this sign, because our post that marked the
way of driving through there was just a little South of this
sign.
Q. l\:fr. Byrd, were there any other torches burning there
that night¥
.A. Bero Construction had torches South of
page 281 ~ this.
Q. Let me ask you this. Were you there the
night the accident happened?
.A. I was there.
Q. Where were you f
A. I was over on the East part of the section that wasu 't
being used across from the cross-over in my car.
Q. Let me see if there is a picture here that can show that.
I tllink probably Plaintiff's Exhibit 11 you can show where
you were. Can you orient yourself on that picture!
A. I think so.' This is running South, isn't iU
Q. Yes, sir.
A. This is North.
Q. Suppose you come over and show it to the Jury where
you were.

Note : Witness stood in front of Jury box and testified as
follows:

A. My car was back up in here.
Q. Now, Mr. Byrd, just tell me again so the stenographer
can hear it. Just wliere were you at this particular night?
A. I was on the East side of the dead end. That is on the
East driveway. Then back in here was the dead end, if yon
get what I mean.
Q. If my friend will not object to my leading, you were on
the new pa rt of the construction¥
A. Yes.
Q. But South of where the cross-over came into it?
A. That is right. We were off abreast of the cross-over.
Q. But South of the point where traffic would
page 282 ~ occupy the new construction¥
A. That is right.
Q. With reference to the truck we see sitting there now,
which shows on the extreme side of the picture, was your car
anywhere near that!
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A. Somewhat near that position, yes, sir, it was.
Mr. Ayres: Is that clear to the Jury? ·would any of the
Jury like to ask where he wast
Which direction was your car facing, Mr. Byrd f
Pointing- North.
Pointing North 1
',.
That is right.
Q. Was anyone with you 1
A. One of my men was standing beside the car talking to
me. The other that I had there was in the State truck and we
were parked double on this particular spot.
Q. ·who· was the man that was talking to you?
A. Milton Hart, one of my employees.
Q. vVho was the man in the truck ·1
A. ,Charlie Copes, one of my employees.
Q. How did you happen to be there at the time of the accident?
A. I always made a practice of going up there some·where
around that time every night to see if they needed anything
or nw assistance.
Q... You just happened to be there on one of your inspections 1
A. That is right.
page 283 ~ Q. vVerc these two men you just mentioned stationed there permanently at that time, or the
time being at least i
.l\.. They were working at this point or on this crossroad.
In other words, every night from the beginning until the winter cleared and we didn't have to have anybody there.
Q. Now then, to get back to the question I was asking you.
Were there any other flares or torches except those you had
put theret
A. Between the woods, nearly to the woods, there were
more torches on the shoulder of tl1e road.
Q. Now when you speak of the woods, which woods are you
speaking of, looking at this same picture #lH
A. South of the cross-over.
Q. And that would be the woods on the East side of the
highway?
A. On the East side of the highway.
Q. Was it between the cross-over and that woods do I understand you to say there were other torches?
Q.
A.
Q.
A.
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J anies Byrd.
A.
Q.
A.
Q.

(

You do.
"\Vho had placed those torches?
Bero 's men I suppose.
Can you say how many torches there were?
A. I cannot.
Q. Can you say whether or not there were more than one?
A. 0 h, yes, there were.
Q. Do you know whether or not there were also any oil
barrels down in that neighborhood?
A. Those torches were sitting on oil barrels.
page 284 r Q. And where were those oil barrels placed?
A. Placed beside the pavement of the road on
the sl10ulcler.
Q. On which side of the road f
A. On the East side.
Q. Do you have any idea how many of those barrels there
were?
A. I do not.
Q. l\Iore than one f
A. Yes, sir.
Q. And were they there that night when the accident bappened f
A. They were there.
Q. And were the flares on the barrels at the time?
A. They were.
Q. Were your flares burning¥
A. Yes, sir.
Q. Do you know what signs there were down the highway
directing that traffic f
A. You want me to name them?
Q. If you know, going North.
A. I think I do. It was a construction sign first; two, reduce speed; three, there was a 25 mile speed limit; fourth
was divided pavement ahead; the fifth divided pavement; the
sixth was a 25 mile speed limit and at the North side of the
cross-over this sign, these signs here with the cluster and
UlTOW.

Q. Were all those signs there on the night of the accident t
A. They were.
page 285 r Q. Were they there at the time of the accident!
A. They were.
Q. Do you know whether or not those signs were reflectorized or contained reflectors t
A. They were, same as those signs.
Q. Same as these1
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A. Yes.
Q. It has been testified one 25 Mile sign was erected by Mr.
Bero. Do you whether or not that was reflectorized 1
A. I don't know on that.
Q. Can't say one way or the other f
A. No, sir.
Q. Did you see the accident¥
A. No, sir.
Q. What first directed your attention to it?
A. The crack, tl1a t is the noise of the crash.
Q. Did you go to it right away?
A. Yes, sir.
Q. In what position did you find the vehicles?
A. I found both vehicles in the field on the West side of the
Southbound lane.
Q. In which direction was the truckf
A. The truck was pointing I would figure West.
Q. Do you remember the direction the car was pointed?
A. South, or maybe Southwest, but I wouldn't like to say
positive on that.
Q. Was the car entirely off of the concrete ·part
page 286 r of the highway?
A. It was.
>
Q. And on wllich side of the highway was it?
,
A. It was on the West side of the Southbound lane.
Q. Was it off the shoulder. or on the shoulder?
A. It was off of the shoulder. I wouldn't say part of it
wasn't on the shoulder. I couldn't say that.
Q. ·was the truck on the shoulder or off the shoulder 1
A. The truck was off of the shoulder.
Q. Did you go· up· and examine the point of impact Y
A. Not at that particular time, no.
Q. How long before you went up to tl1e point of impact?
A. I changed my flares and put on that side of the road. In
other words, I took these flares off of the cross-over and put
them on that side of the road and then I took my car and went
to the telephone office and called for the ambulance and Mr.
Seymour.
Q. What was the reason for changing your flares?
A. There wasn't any lights .there and the oncoming traffic
was coming through and I figured we needed those flares at ...
that point.
· , ..
Q. Was that to warn North or .Southbound traffic?
·: . ?
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James Byrd.
Objected to as leading.
The Court: Sustain your objection.

Q. vVhat traffic was it to warn¥
A. To wann. the Southbound traffic.
page 287 ~ Q. And for what reason did you want to warn
the .Southbound traffic then Y
A. Because we l1ad an accident there.
Q. Now after you went to Temperanceville and called l\Ir.
Seymour did you come back to the scene of the accident f
A. I did.
Q. And did you make any examination of the highway to
determine the point of impact ?
A. Not until Mr. Seymour g·ot there.
Q. Did you examine it with him 1
A. I did.
Q. Did you find any debris or marks on the highway indicating to you where tlle accident occurred?
A. It was marks there.
Q. What kind of marks?
A. Looked like skid marks to me.
r-1 Q. Where were theyf
Y: \ A. North of the cross-over.
Q. Can you say how far North of the cross-over they were?
A. :Myself I cannot.
Q. Could you give any estimate?
A. I did not measure it. Mr. Seymour said it was possibly
fortv strides or forty steps, which is approximately 120 feet.
Q~ Did you see Mr. .Seymour pace it off?
A. I did.
Q. And you concur in that in your judgmentf
page 288 }- A. Yes.
Q. In which lane were tl1ese marks you spoke
0

(

\

of1

A. They ·were just over the white line on the West side of
tl1e Southbound lane.
Q. Were there any marks in the East line, East of the white
mark?
A. It was.
Q. Where were they~
A. Those marks were on both sides of the white line, if you
get what I mean.
Q. Could you tell which vehicle they were made by!
A. It looked like the size of the car tracks.
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Q. Were they skid marks or impression of brake marks 1
Mr. Hodgson: Objected to as leading. He said they were
skid marks.
The Court : I think be has answered.
Q. I will ask him to explain in detail what the marks looked
like.
A. Skid marks and brake marks are similar. If you skid
it leaves a dark place on the road and if you put your brakes
on it leaves a dark place on the road.
Q. Could you tell whether these were from brake marks or
skid marks 1
l\fr. Hodgson: Objected to as he has already said that.
The Court: I think he bas answered.
Q. Will you describe a little more in detail
wl1ere these marks started and where they
stopped 1
A. I don't believe I can change that too much from where
I have already said.
Q. You say the marks started to the East side of the white / ~
line on to the vVest side?
·
A. It was marks on both sides of that line.
Q. What did they look like!
A. They were black marks.
Q. Straight marks¥
A. Oh, no, no straight, bad a swirl to them. (Indicating a
circle with band).

page 289

~

Mr. Hodgson: The word was swirl 1
A. Yes.
Q. Say this is tl1e highway, say this is looking North, this
is your white line. I will get you to mark this and then show
to the Jury.
A. This is tl1e white line in the center of the Southbound
highway.

Mr. Hodgson: May I sug·gest be indicate first the point of
the intersection and then we can better locate these skid
marks.

Q. Say the intersection went off at this point here. This
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is your highway. You can put the point of impact on there
anywhere you want to.
A. Well, use this point right here as the cross-over.
Q. Then you better draw another highway. I have the
whole thing as a higfovay.
A. I don't want to draw it unless you demand
page 290 ~ it. Using· this white part as a lane or using this
mark as the Janet
A. This is the center line here.
J\fr. Hodgson: For the record this is a hopelessly confusing thing.
'The Court: I am wondering if you don't have a map of the
road¥
Mr. James: No, sir, we don't want to put one on.
l\Ir. Hodgson: Couldn't l\Ir. Byrd draw a picture?
1\1:r. Ayres: I will wait until counsel gets through and then
I will do the best I can.
The Court: Go ahead.

F\
I"'

Q. Can you use the diagram I gave you 1
A. This is all right for me. "\Ve are going to use this whole
, sheet as the Southbound lane. We will just forget about the
cross-over. The only difference is on this we have to bring a
point to where the cross-over was.
Q. Assuming the cross-over is South of you.
A. We will say the end of this is the cross-over. This is
going North, the truck is coming South. Those tracks were
somewhat like that. I don't know whether you can get what
I mean .
....4.. No, I don't.
A. This would be South. I have these on the wrong side.
l\Ir. Ayres: Now then I will ask the Court to mark this Defendant's Exhibit 10, and I will ask it to be introduced in evidence at this time.

Q. I will ask you to show that to the Jury and explain to
them what you have been trying to explain to me.
pag·e 291 r A. It is pretty hard to explain this. We are
using this whole sheet in here as the Southbound
lane. This is the whole vVest side and this is the North part
of it up in here. Here is your white line, this is in the center
of tl1e Southbound lane. Here comes down this truck on this
side of the white line. Here is the white line. The car has

I

~

I
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done passed this cross-over down in here and is North of the
Southbound lane. This shows the marks where the accident
really occurred. The marks were along in there. In other
,Yords he was sort of straddle of the white line and he struck
over on the vVest side of that lane.
Q. "\Vas there any debris or mud around there you could
see1
A. No mud on the pavement as well as I can remember.
Q. vVere there any stones or gTavel at that point of the accident?
A. It was not.
Q. How far did you get South of this point of impact before you ran into any gravel or mud from this cross-over, if
there was any gravel or mud from the cross-over on the highway¥
A. I don't think it was anything on the highway there that
would cause any accident whatever from the cross-over.
Mr. Hodgson: I object and move it be stricken from the
record.
The Court: Sustain the objection. Gentlemen disreg·ard
it about what he thinks would cause an accident.
.~

Q. You can tell me what there was on the highway at thl
point of the cross-over and from there on up
page 292 ~ North in the way of g·ravel, sand or mud that
might have come out of this cross-over?
A. Evidently from these pictures there was some gravel out
there on the Southbound lane. .See that there? (Indicating
·on Picture #7.) You see how this little bit of gravel is out
up there on that highway on this particular part of the lane.
There was nothing whatsoever to cause an accident.
Mr. Hoclg·son: Now may that go ouU
The Court: Yes. I want to say to the Jury disregard the
last statement.

Q. Was there any more gravel that night at this point than
you see right now?
A. I don't know, no.
Q. At the time of the accident was there any more gravel
out there than there is right now?
A. Let me answer and say I don't know.
Q. Now did the gravel that night on the highway extend
any further North from the intersection here t

·
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James Byrd.
l\fr. Hodgson: Objected to.
The Court: ·what is your objection f
Mr. Hodgson: He just asked him the question and he said
he didn't know.
Mr. Ayres: I didn't ask that and wasn't asking again. I
am asking if the gravel extended any further North from that
point that night than it shows now.
The Court: Ask him to describe the condition of the road
and what he found and where it was.

r·~. .
r

~

Q. Answer the question like the Judge asked
it, please.
A. The gravel wasn't any further North than you see it
now at this particular point that night or then on.
Q. Now could you tell from the tracks on the highway that
you saw up there hmv far the car bad gotten over into the
South lane before the impact occurred on the West lane?
A .•Just how fad
Q. Yes.
A. No.
Q. You could not tell that?
A. No, not at this· present time.
Q. vYas it apparent to you that night 1 Could you have told
that night?
A. Oh, yes.
Q. Now then, did you that night ascertain how far the car
had gotten over into the lane of the truck before the impact
occurred, there that nig·ht?
A. Will you state that again?
Q. Did you that night determine from these marks how far
,..over ~nto the lane of the truck the car had gotten before they
'hit?
A. That information you will have to get from Mr. Seymour. Maybe you already have it.
Q. You wouldn't attempt to say yourself?
A. No.
Q. Could you say for the record about bow far to the East
of this white line these tracks you saw started Y
page 294 ~ A. No.
Q. Couldn't approximate it?
A. You mean we will say his left wheels were on the West
side of that line Y
Q. That is rig·ht.
A. And the right ones on the right side.
Q. Is that the way you saw it Y
pag·e 293
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Milton Hart.

A. I wouldn't like to say. I will answer it no.
Q. Did you see any g'lass or anything of that kind on the
highway at the scene of the accident1
A. Have I got to answer that yes or no f
Q. You can say whether you dod or not, where the vehicles
collided, if you rem em her.
A. I don't remember.
Q. You don't remember whether you did or didn't 1
A. No.

•
page 295
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lIILTON HART,
the witness for the Defendant, being first duly sworn, testified
as follows:
DIRECT EXAi\IINATION.

.• r#..

By Mr. Ayres:
Q. ·what is your name F
page 296 ~ A. Milton Hart.
Q. ·where do you live 1
A. Oak Hall, Virginia.
Q. By whom are you employed t
A. Mr. James Byrd.
Q. Did Mr. Byrd give you your check t
A. No, sir.
Q. Who did you get that from?
A. The State Highway Department.
Q. You are employed by the State Highway Department 1
A. Yes. He is my boss anyway.
Q. Who is your foreman 1
A. Mr. James Byrd.
Q. How long you been working for the State Highway Department1
A. Around five year.
Q. ·were you working as one of Mr. Byrd's men on January, 1950 when they were building the Oak Hall project?
A. Yes, sir.
Q. State whether or not you were helping Mr. Byrd in the
construction of this cross-over we are talking aboutt

/

..r\
·1
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lJiilton Hart.
A. Yes, sir, I worked on it of a night, and kept the gravel
off, brushed the gravel off.
Q. Did Mr. Byrd instruct you to go there to work?
A. Yes, sir.
Q. Did you help build it or just help keep it up after it was
built?
A. No, I helped build it.
page 297 ~ Q. And then afterwards he kept you there at
night?
A. Yes, I worked on other roads in the daytime.
Q. Were you there the night this accident happened f
A. Yes, sir.
Q. What were you doing there that night?
A. I was keegin__g it level for the traffic to go backwards and
~¥--i-t.Q. You are speaking of going over it.
A. Going from one lane over to the other.
Q. Traffic going over the cross-over?
A. That is right.
Q. Who told you to do tba t _?
A. Mr. Byrd.
Q. State whether or not you were present when the accident took place.
.A. Yes, sir.
Q. Have you heard Mr. Byrd testify!
A. Yes, sir.
Q. Did you hear him tell about the delineators or stakes
with these signs on them over that cross-over?
A. Yes, sir.
..
Q. Will you state whether or not there were any there in
the lane in which J.\!Ir. Byrd stated 1
es, sir, they were because I wiped them off with a raoi · t I was there.
there any torches there?
ir, that was my job to fill and light them.
Q. Was that done that night 1
A. Yes, sir.
Q. Where were they?
ne side. of tl1e, cross-over and two on the ot.
e bur,;
_" e time the accident hap
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Milton Hart.

Q. How far down the road were they?
A. I am not positive how far they were.
Q.. You know where the woods is on the East side f
A. I know where the woods is.
Q. "'\Vere they as far as the woods?
A. I believe they were on this side of the woods where Mr.
Bero was going to make a cross-over and didn't do it.
Q. Were they on the North side of the woods t
A. I believe they were.
Q. Were there any flares there?
A. Yes, sir, tl1ere were some flares, but I don't know how
many.
Q. Were they lighted at the time of the accidenU
A. Yes, sir.
Q. Did you see the accident?
A. No, sir.
Q. Where were you?
A. I had just left the cross-over going across the road to
the boss standing there beside his car and just
page 299 ~ got there when I heard this noise when I turned
and looked and the truck and car was up in the
~

.' ?ii
I was facing toward the
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Milton Hart.
A. Yes, sir, taken the flares from over the cross-over and
put down beside the road where the accident was.
page 300 ~ Q. On which side of the road would that be1
A. Tell you the truth it was on the side the accident was.
Q. 1N as it on the opposite side from the new construction!
A. Yes, sir.
Q. Then it would be on the West side t
A. It was over from there.
Q. "\Vas it on the side next to where the truck and car were f
A.. That is right.
Q. Why did you put those flares over there then t
A. I guess they put them there so traffic would know there
was an accident.
Q. :Mr. Byrd tell you to put them there f
A. I didn't put them there. I think :Mr. Byrd put them
there himself.
Q. Did I understand you to say it was part of your duties
to keep that cross-over level 1
A. That is right.
Q. Can you state whether or not there was any gravel out
./
on the hard surface part of the highway at the time this acci- \
ip .. dent happened?
·r A. Not at the time this accident happened, because I hadn't
een five minutes taken my push broom and pushed it off the
·oad and walked right straight across to Mr. Byrd's auto~"
obile.
\.
.Q. Looking at Plaintiff's Exhibit 7, can you
· page 301 ~ orient yourself here. Can you see the cross-over.
You are looking North here.
A. This is the cross-over here .
.:.'\ Q. That is right. Can you see itf
A. Yes, sir.
Q. Can you see in the picture this little bit of gravel on the· ;,·
edge of the highway, on the hard surface portion?
,

I

Mr. Hodgson: We object.
The Court: Objection sustained. Just ask what he does
see.
Mr. Ayres: I don't mind that, but there are hundreds of
things in that picture you can see.
Mr. Hodgson: I object to his saying a little bit of gravel.
To some it looks quite a lot.
The Court: Let him say.

j

,

. . . .:·,
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Charlie Coates.
A. It wasn't none of this gravel here.
Q. •Sliow theJury that-~------·
A. It wasn't none of this gravel rig·ht here.
Q. How can you say that?
A. It wasn't none there. It was lots
rs went by thei:e
afte!~~~l}__an__N~ul~l_!~_~ve dished it ~~~-t ~re~\ ·
--Q. That mglit how do you know tlrere-wmm't-any tbere at
the time of the accident 1
A. Because I lrnd just left there from brushing it off and
hadn't no cars come by.
Q. Was that part of your duties f
A. Yes, sir.
Q. And bad you just left there when you walked across to
talk to your boss 1
page 302 ~ A. Just left.

page 304
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•
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CHARLIE COATES,
a witness on behalf of the Defendant, being first duly sworn,

testified as follows :
DIRECT EXAMINATION.
By Mr. Ayres:
Q. Charlie, what is your name 1
A. Charlie Coates.
Q. Who do you work forT
·/".:..
·-: : A. Mr. Byrd, James Byrd.
Q. You really work for the State Highway!
· A. Yes, sir.
Q. How long you worked for them f
A. About six years.
Q. Is Mr. Byrd your immediate superiorf
A. Yes, sir.
Q. Were you working for. Mr. Byrd when this cross-over
was built we are talking about f
A. Yes, sir.
Q. Did you or not work on this cross-over?
A. Yes, sir, I worked on it.

/

/
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Charlie Coates.
page 305 ~

r\
V

Q. vVho told yon to work on it 1
A. Mr. Byrd.
Q. vVere you there the night the accident hap-

pened?
A. Yes, sir.
Q. How did you happen to be there?
A. I was there to work.
Q. ,vhat were you doing'f
A. Raking, keeping the cross-over filled up, the holes filled
up into the cross-over.
Q. Who else was there?
A. l\fr. Milton Hart.
Q. ·were you helping Mr. Hart do this 1
A. Yes, sir.
Q. Charlie, you have been in the Court House during all
this testimony, liave you?
A. Yes, sir.
Q. Have you heard l\Ir. Hart and l\fr. Byrd testify as to
the stakes and lights there?
A. Yes, sir.
Q. Were those lig·bts there that night?
A. Yes, sir, they sure was.
Q. Were they burning f
A. Yes, sir.
Q. Were there any other flares down the road anywhere Y
A. Yes, sir, sitting on some barrels.
Q. vVho put those there, if you know?
A. I don't know.
Q. You did not?
A. No, sir. I don't know who put them there.
Q. Where were you when the accident happage 306 ~ pened 1
. A. I was sitting in the truck with the door shut.
Q. Whose truck was that?
A. State truck.
Q. Did you see the accident?
A. No, sir, I did not. I heard it, lmt I didn't see it.
Q. Diel you go up to the accident?
A. Yes, sir, after I heard it.
Q. Did you make any examination of the highway up at
that point?
A. No, sir, I did not.
Q. YOU dicln 't See it yourseln
.A. No, sir, I did not see it.
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MarshaU B. King.
1\fr. Ayres: You gentlemen examine him.

Mr. Hodgson: No questions.
1\IARSHALL B. KING,
a witness on behalf of the Defendant, being first duly sworn,

testified as f ollo,ws:
DIRECT EXAMINATION.

By Mr. James :
Q. Please state your name to the Jury.
A. l\Iy name is :Marshall B. King, my home is in Fredericksburg, Virginia.
Q. ·what is your present occuation, Mr. King?
A. My occupation is Highway Engineer.
Q. By whom are you employed at present?
A. I am a partner in the partnership of Violet & King,
Architect and Engineer, of Fredericksburg, Va.
Q. What is your training- as an engineer?
page 307 }- A. From July, 1949 until F·ebruary 15th, I
tbink, 1950, I was with Clyde R. Royals Corpofation, Asphalt Hoad Contractor.
r\
Q. In what capacity with Clyde R. Royals?
,/ ·/J}
A. Superintendent of construction, and from 1\fay 1, 1927,
until I went with Clyde Royals with the Virginia Department
of Highways as resident engineer for fifteen years and as computer for five years. Prior to that I was on power line construction and road construction for several different companies.
Q. What educational preparation did you have for highway engineering?
A. Graduate of Virginia Military Institute in the class of
1924.

•

•

•

•

Q. Now what was your employment at the time of this accident, February 1, 1950?
A. I was Superintendent for the Bero Engineering· and
Construction Companv on tl1is work.
Q. As such did you' have charge of the construction work
on what was known as the Oak Hall project¥
A. I did.
Q. Was Mr. Bero actively on that job at the timef
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Marshall B. King.
A. No, sir.
Q. \Vas he in any way doing any active work on the job at
the time of the accident or in the vacinity Y
A. No.
page 308 r Q. And you had charge of the project Y
A. I did.
Q. It has been testified here of two signs being placed out
there by the Bero Company. Do you know who placed those
signs or had charge of placing them 7
A. They were placed there by Mr. Cochran, or at least by
his orders, who was on this work before I came to it.
Q. You have also heard, I presume, Mr. Diamond and others
testify about these signs that were placed there and those
stakes on posts with the delineators on them. Are you in a
position to say whether they were there at the time of this accident f
A. I am.
Q. Were they or were they not there Y
A. They were there.
Q. ·wm you tell us what lights were on the project if you
know! ·what is the name for those pots t
A. Toledo torches.
Q. ·will you tell us what lights there were by use of Toled9
torches¥
A. There were four of those there the evening before the
accident when I made my inspection.
Q. Now were they burning, or were they out?
A. They were burning.
Q. v,.rere there any other torches there?
l\fr. Hodgson: I would like to ohject as this relates to a
dav before the accident.
The Court: If he means the same night I have no objection.
A. That is right, same night.
Mr. Hodgson: I am sorry to interrupt.
page 309

~

Q. \Vere there any of those Toledo torches
anywhere else f

A. Yes.
Q. Where?
A. Approximately 800 feet down the road South.
Q. How were they placed!

\

•'
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A. They were on oil drums.
Q. And where were those oil drums situated?
A. About six feet from the edge of the concrete.
Q. And how many of those approaching?
A. There was one every 90 f cet.
Q. And why ,vere they placed at that particular location?
A. In order to notify traffic of excavation at that point.
Q. "What had been the purpose of excavation at that point?
A. Excavating for the semi-permanent cross-over.
Q. N o-w did you as Superintendent of this job have anything
to do with the construction of the temporary cross-over that
was in use at the time of this accident?
A. No, sir.
Q. Were you consulted ahout iU
A. No, sir.
Q. vVas any permission obtained from you to construct it?
A. No, sir.
page 310 ~ Q. Did you provide any of the material or employees for iU
A. No, sir.
Q. By whom was it done 1
A. By the Virginia Department of Highways.
~
q. Have you at m~ req~est prepared a r~ugh diagram;· ?\1
which shows the locat10n of the scene of the accident?
1
··
A. I have.
Q. The temporary cross-over, semi-permanent cross-over
and other things in that vacinity ¥
A. I have.
Mr. Mears: Is this drawn to scale?
Mr. James: We will bring that out.
,1 .•.

A. Yes, it is scaled.
Mr. Hodgson: ·wm you tell me what the scale is f
Mr. James: I will have to get that from him.
A. I will have to get one and put it on there and see which
one I used.
The Court : Is this ia rough diagram?
Mr. James: Yes. . I will scale it.
Mr. Hodgson: Was this prepared on the basis of your own
knowledge of the situation as it then existed at the tim'} cf
the accident?
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A. Part of it and part of it wasn't. The distances on that
are tlie same as on the drawing that has been submitted to you
for the signs.
Mr. Hodgson: But those distances on here are from knowledge gained other than your own observation¥
~

A. It is from a drawing that has been submitted
as evidence. It is the same distance on that as on
the other scale.

page 311

:M:r. Hodgson: No objection to it.
Q. Is this the sketch which you have prepared?
A. Yes.
Mr. James: Your Honor please, we would like to introduce
it in evidence as Defendant's Exhibit 11.
Q. I wonder if you would come over here in front of the
,Tury. As we stand here holding this sketch near my left hand
is an area in gree. "\\Till you tell what that designated T
A. That is the cross-over that was in use that night of the
accident.
Q. That was what we have designated here as the temporary
cross-over.
A. That is correct.
Q. And it was constructed by the State Highway Department¥
A. That is right..
Q. Now passing through that temporary cross-over area
from East to West are two curved lines with an area between
them. Will you tell us what they indicate!
A. That is the entrance on the plans for the home that this
i!>l, entrance goes into.
.
~\ Q. Then these dotted Imes to the East of that entrance,
' ·what does that designate f
~. A. That is the entrance into Mr. Hickman's home.
,,,.: Q. Is t~a.t entrance to which you refer the entrance which is
~1.
>'· there at present? ·
·
lpage
312}
A.
It
is.
-~
·
..
'
~4 ·
Q. And th~t ·~n.
.~?~t was t~e temporaef! · ..
.:, ./Ji{f~ That 1s correct.

tf.·:.:.i "'\

)·

I
I
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Marshall B. King.
Q. Now you have indicated on the map an area shaded
lightly in black. Will you tell the Jury what that indicates?
A. That is the semi-permanent entrance location where the
connection now is.
Q. Is that where N0rthbound traffic turns over into the
divided highway at present?
A. It is.
Q. It is in use at present 7
A. It is.
Q. Was that constructed at the time of this accident!
A. No, sir. It was graded for them but not surfaced.
Q. Who did construct it when it was constructed t
A. It was constructed by the Bero Engineering Company.
Q. Was that a part of their contract on this jobY
A. Yes, sir.
Mr. Hodgson: Objected to. The contract itself is the best
evidence of any.
The Court: He can point out on the map where it is. I
think that is all he intends to do.
Mr. Hodgson: That is all right then.

,
l

;

Q. Now you have there on the plat seven red dots or small ..~
?:;;
designs. Will you state to the Jury what they indicate?
\?
A. They represent torches on oil drums, sitting on oil
drums.
page 313 r Q. And for what purpose were they placed in
that particular area?
A. To advise traffic this had been excavated.
Q. Now it is true, is it not, Mr. King, .that at my request
you prepared this sketch to show those particular items about
which I have questioned you, and not the location of the signs
particularly which were placed there by the highway department. Is tba t correct 1
A. That is correct.
Q. ·wm you tell me w11at this is, Mr. King?
A. This is the proposal with the items of the contract.
Q. Can you . t. ell me whether it provides for the. construction
of the tempor~!Y cross-over 1
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Marshall B. King.
Q. Can you tell me whether it provides for the construction
of the semi-permanent cross-over!
Mr. Hodgson: Same objection.
The Court: Sustain the objection. The contract speaks for
itself.
l\Ir. James : Exception. I might simply remark if the Court
can read one of them and tell altogether what it
page 314 ~ means without the assistance of an engineer.
The Court: If you want to point out any particular thing in the contract all right, but I will sustain the objection.
Mr. James: Then we will call on them to show what it does
provide.
The Court : The burden is on them.
Mr. Hodgson : vV e will gfadly do that.
Q. I have here, Mr. King, a number of blueprints fastened
together. Will you tell me what they represent?
A. They represent plans for Route 13 from the intersection
of Route 173 to one mile North of Temperanceville, approximatelv that is.
Q. Does this highway project have an official number and if
it is shown on the plat will you give it to us Y
A. It is project No. 1601-ol.
Q. If you would come over in front of the Jury.

(
r'

Mr. James : I would like to introduce these in evidence.
The Court: Have you all had a chance to look them over?
Mr. Hodgson: No, sir.
The Court: I will give you an opportunity to look them
over. We will recess for an hour.

*
page 348

•

*

~

*
The Comt: Lets listen to the witness for a minute first. Is
that all rig·hU
Mr. Hall: Yes, sir.
By Mr. James, contd:
Q. ~fr. King, ) 0u have spoken today of a temporary crossover which was built by the State Highway Department or a
1

11,,

;.·
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semi-permanent cross-over which was built by Bero and is in
use now. ·wm you point out to me on the plans what we have
been calling the semi-permanent cross-over built
page 348-A ~ by Bero and which is now in use?
A. Here.
Q. On what page and running from what station?
A. Running from Station 300 ...!- 00 to Station 311 ...!- 34.82.
The Court: vVas that temporary crossing mentioned on
that blueprint, actually put inf
A. Yes, sir.
Q. Tha·t is the one constructed by Bero and in use for traffic
today?
A. Yes, sir.
page 349 ~ Q. And while we call it a semi-permanent crossover will you tell what it is designated on the blueprint!
A. Proposed temporary connection.
Q. Now will you point out to me on the blueprints ,vhat we
l1ave been calling the temporaro cross-over which was constructed by the State Highway Department 7
A. It isn't on here.
Q. Do I understand it is not on these blueprints Y
A. It is not shown.
Q. Why is it not on the blueprint 7
A. It was not contemplated when the contract was.made and
signed.
Q. vVas it included in Mr. Bero's contract?
A. No, sir.
Q. Do these blueprints include all of Mr. Bero 's contract?
A. Yes, sir.
Q. Can you say whether these blueprints go into the details
of showing all temporary connections to be built by Mr. Bero?
A. They do.
Q. And I understand that the one we have designated as
the temporary cross-over built by the State Highway Department is not shown on these plats 1
A. Correct.

*

•

*

•

*

..

page 352 ~

Q. Do you occasionally in your broad experience in the con-

..

J!"'

'

':\;t."' .

-

~
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struction field, and particularly in the field of road construction, meet with difficult situations not thought of originally
when the contract was signed, but which require detours i
A.. Yes.
Q. And, in fact, when the contract is signed the parties
thereto ordinarily do contemplate that these unexpected will
arise, do they not f
page 353 ~ A. Yes.
Q. And do you call the construction of a 50 foot
detour over a set place in the highway, or some such instance,
one which the contractor is responsible for of the State of
Virginia?
Mr. James: On this project¥
Mr. Hodgson: No.
The Court : Let him go. It is out of the presence of the
,Tury.

Q. Let me put it this way: You have said a minute ago
that unexpected situations arise during the work of a road
contractor, particular when he is covering a highway stretch
.t/i:'..... of several miles. One of those is the occasional necessity to
i]t' \ put up a detour?
·
r
·.
A.. That is right.
Q. Is it the responsibility of the contractor?
A. Yes.
Mr. Hodgson: That is about all I want to ask this witness.
The Court: 1\fr. Hall, anything yo~ want to say about this f
The question of whether or not this temporary detour, or this
hriclge, whether or not it was the responsibility of the contractor or of the State¥
Mr. James: There has been no question along that line.
The Court: That is the whole question as I understand it.
Mr. James: He said a temporary detour. This
page 354 ~ is no detour.
The Court: I am talking about what they have
been discussing all afternoon.
Mr. James: I hope the Court isn't going to call this crossover a temporary detour.
Mr. Hodgson: Just one more question.
By :Mr. Hodgson:
Q. "\Vould such a detour as we have been discussing appear

/~
(

'
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on plans, or several such detours appear on plans or specifications or be anywhere specified within the contract provisions Y

.A. No.

page 359}

•

\

I

Mr. Hall: I think in a hig·hly technical matter such as this
that the witness occupying the capacity such as this witness
does should be allowed to testify and I think the Court and
.Jury will be glad of his help.
The Court: I am afraid he would be writing something into
the contract bv his own views.
The Court: .. He can testify yes or no.
Mr. Hall: It will be perfectly proper and helpful to the
.Jury if he will point out on this drawing the approxi~ate location, if he can, where that temporary cross-over was.
The Court: I don't object to that. .
Mr. Hall: And I think it is proper when a question is propounded as to why he has to mark it on the plans.
page 360 ~ The Court: I don't want him to construe the
contract.
l\fr. Hall: He isn't construing it. He is simply telling the
Court and Jury what cross-over he constructed and what
cross-over he had nothing to do with.
The Court: The blueprints show that.
Mr. James: He is going to read the blueprints.
The Court: He may show what he has done, anything that
is on the blueprint.
Mr. Ayres: Can't he show what is not on the blueprinU
The Court: He doesn't know anything about what is not
on the blueprint. I will let him say it is not on there. Let the
,Jury come in. I am going to let him go right far, but I am
not going to let him say why.
l\fr. Hall: vVe except and save the point now.
The Court: Just tell me what you are excepting to?
Mr. Hall: Exception and objection as we go on.
Bv Mr. James:
·Q. Mr. King, in evidence heretofore we have referred to the
cross-over built by the State Highway Department and near

19!
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·,

',

which the a~<!ident in question occurred as the temporary
t:ross-over. And we have referred to the cross-over built hv
Bero Construction Corporation at the Southerly end of th~
proie<>t as a semi-permanent cross-over. Will you point 0 1.1~
t.o me 011 these plans the cross-over which we have referred to
as the semi-permanent cross-over and whieh we have ref erred
to as the semi-permanent cross-over and which is now in use¥
Come over and show the Jury.
page 361 r A. It is the one that begins right here on the
old road and goes up here and crosses over to the
new.
Q. Will you give the stations behveen which it is located 7
A. Station 200 ...!.- 00 to 311 ...!-- 34.82.
Q. Now while we have called that a semi-permanent crossover by what name is it designated on the blueprint f
A. On here is it '' Temporary Connecting Beginning. Over
here it says Temporary Connection and on here it says Temporary Connection.
Q. As I understand it there are three different designations
of that cross-over there, the one constructed by Bero Y
A. That is right:
Q. Now will you point out to me on these blueprints the
cross-over which we have in this trial called the temporary
cross-over and which was constructed by the State Highway
Department Y
Mr. Hodgson: Question is objected to because witness .already did that before recess.
The Court: Overrule your objection and let him answer it.
A. It isn't on there.
Q. Can you show me on these plans the location in which it
would be if it were shown, and if so show me that location?
A. It would go over this entrance about half way of the
entrance, split it right in two right there to right there.
page 362

r

The Court: I think you better let him mark it.
Do you want it marked on the map 1 This is the
contract and I don't want it on the contract.
Mr. ,James: No, sir, I don't want any mark on the contract.
Mr. Hodgson: vVe would like to have it on there.
The Court: Then put it on there. I don't think it hurts
the contract.
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Note: Mark put on the blueprint.

\

Q. Now on page 3 of the blueprint you have placed a pencil
red line. ·wm you state what you intended that line to indicate 1
A. That is the center line of the cross-over that was built
by the Virginia Department of Highways.
Q·. Near the Northern extremity of that red line are two
curved lines in somewhat of a semi-circle. Will you tell what
they indicate f
A. That is the permanent connection between the old road
and the new at the intersection to the Hickman property.
Q. Had any work been done on that by Bero at the time of
the building· of the temporary cross-over by the State Highway DcpartmenU
A. It had.
Q. In what respect?
A. It had been graded and the gravel surface had been
placed on it. Everything except the asphalt surface had been
pladed on that entrance.
page 363 ~ Q. Did or did not the Highway Department tear
that up when they built the cross-overt
A. They di<l, part of it, not all of it.
Q. Now you have stated that the temporary cross-over built
hy the Highway Department, the center or medium line of
which is indicated by the red line there, doesn't show on these
blueprints f
A. Yes, sir.
Q. vVill you state ,vhy, if you know 1
Mr. Hodgson: Now we are getting into that same situation.
The Court : I am going to sustain the objection.
Mr. Ayres: We would like to get the answer in for the sake
of the record.
Mr. Hodgson: For the record I would like to make an objection to this procedure in having the witness do this at the
present time. I claim if a questionable it should not be answered ..
The Court: That is our practice in Virginia.
Note : The following- questions and answers taken out of
the hearing of the Jury:

Q. vV"ill you state why the temporary cross-over built by the
Highway DE1partm~nt does not show on these blueprints 1
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A The necessity for the temporary connection was not foreseen when the project was planned and was not in the contract.
Q. Was it in the plans or specifications?
A. No, sir.
Note : Returned to the Court Room and the following
taken in the presence of the Jury?
page 364

~

Mr. James: ·we except ,if Your Honor please,
to the ruling of the Court in failing to permit the
witness the answer the question.
Q. :Mr. King, I believe you have testified you were the
superintendent on the job for Bero¥
A. I have.
Q. ,vhen was the first notice you had that this temporary
cross-over erected by the Highway Department was going to
he erected?
A. Sometime around the middle of January, or after.
Q. "\Vere you consulted by anyone in the erection-

Mr. Hodgson: I object. Based on the arguments which
led to the last ruling it seems to me no longer is there
~- ·; ' in this case, or should there be, any further discussion
about the State of Virginia going across there when it now appears Your Honor feels Bero under this contract was responsible for the situation.
The Court: I haven't said anything like that.
Mr. James: I ask that the Court instruct the Jury not to
consider that.
The Court: I will overrule your objection as to the par.cular question.
Mr. Hall: We a for the withdtawal of the Jurors in this
. ial.
·
The Cop rt: I a · oing to say to the Jury disregard the last
statement~py Mr.. _.odgson. Dismiss it from your mind.
., -.
r./· Mr._ .11: \Ye except to Your Honor's ruling.
'
. page 365 f Thef 5urt: All right, go ahead. y:.:,._:
Q>:-- - re you consulted by anyone from the
t~te Highwa_:y, .!?.~_~·tment in reference to the erection of the
'
f~\jwporary. cr_oss~.over?
· ::0-1. ·.A.. No, su., ·.·
)(J~. ,)Yere you as superintend~nt on the job for Bero asked
iJf~r;p1fasion by the State Highway Department for the erection
Fl~fof tl1~ temporary cross-over?
:·: .,· .. ·~: . . ~~...
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Mr. Hodgson: Same objection.
The Court: Overrule your objection. Same objection all
the way through..
A. No, sir, I was told that they were going to build a connection.
Q. Did Bero perform any labor or furnish any material
with referen(!e to the construction of that cross-overY
A. No, sir.

Mr. Hodgson: Are my objections running through T
The Cou·rt: All the way through.
Q. Was it built at the request or desire of Bero 7
A. No, sir.

Mr. Hodgson: ]\fay an exception be noted to these various
questions and answers T
The Court: Yes, sir.
Mr. James: That is all at this time, if Your Honor please.
Mr. Hodgson: No questions.
page 366

r

EARL C. RAMSEY,
the witness on behalf of the Defendant, being first
duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Ayres:
Q. What is your name 7
A. Earl C. Ramsey.
Q. Where do you live T
A. Accomack County.
Q. By wl1om are you employed?
..
~
A. Virginia Department of Highway' :
. ·;)f:: ~
..
Q. How long you been employed by ~·e V1r@fjha Depai:tf
ment of Highwavs T
( -~;
!.. · :
,
?. ·
,·•".J."Jt.lj;f:
·.~lf.::c,..
:
·
.
l!LI/.,
· .:'
A . 25 yea rs . ·
..,.
. •• '" ••. i·.,J•\-;,··
Q. What is your position with the De~rtIA~}ltt .: .
A. Inspector.
.
,:- '-'·'.
. ,0,1~~h
Q. How long have you been mspectort·. ·.':
,... ~ ;.~tft'?.t : ·
A. 25 years. .
.
· · : tf·l~)
Q. Were you mspector m January 1950 Y
. { .···.·:it.1
A. I was.
. ,.1 ·I \:: _

:.:-·,\t:~v·:~.

..

'

J'\ .

I .. : .

: :).ift: j~~-'\ '\:

'''<t\'i : ,\-~

r~.- ". ~ .: : ;:,~..

J,. ,·

1..:.

.,.,;ti.,/ ·.

q
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•
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!

Q. Where were you working at that time?
A. Project 160101, Accomack County.
Q. Is that the number of the project¥
A. Yes, sir.
Q. ·where is that'
A. On Route 13 between Temperanceville and the intersection of Route 175.
Q. Is that the one we have spoken in evidence of as.the Oak
Hall project 1
·
A. Yes, sir.
page 367 ~ Q. What were your duties as inspector there?
A. To see that the Contractor complied with the
contract and the special provisions attached to the contract,
and the specifications applying to the contract.
Q. vYere you on your job during the whole time this contract was being built ?
A. I was not.
Q. V\7 ere you there during January and February 1950?
A. I was.
Q. And you were there then from January 23rd. until after
February 1st.?
A. I was.
Q. I show you what has been introduced as Defendant's Exhibit 12, which is the plans and specifications for this project 1
and ask you if that is the final draft of those plans under which
the highway was constructed 1
A. Yes, sir, this is the last revised sheet.
Q. Are these the plans under which the Contractor did his
work?
A. Yes, sir.
Q. It has already been done, but I wish you would point
. out to the Jury if there is anything on these plans to this effect, the temporary cross-over called for by Bcro's contract?
A. There is no temporary cross-over specified on the plans.
It is all cement connections.
Q. Will you show them the cross-over that was called for by
the plans?
Mr. Hodgson: Object to that.
The Court: He said not the cross-over but the
page 368 ~ connection. You don't object to that. It is shown
on the plat.
Mr. Hodgson: He is asking him to show the one called for
by the contract.

.·

....

'.

,~

1
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Q. Call it anything you want to and show it to them.
The Court: Lets see if you can change the question. I will
sustain the objection.

Q. Do those plans call for a temporary connection to be
erected by the Bero Company¥
A. They do.
Q. ,vm you show that to the ,Jury, please, sir.
A. The temporary connection starts at station 300 and connects into the Northbound 24 foot pavement at station 311
~

34.82.
Q. Had that been constructed at the time this accident occurred on February 1, 19501

A. It had been partly constructed.
Q. Was work being done on it at that time?
A. No, sir.
Q. Do you know why work had ceased at that time on it?
A. Due to the bad weather they were ordered to suspend
operations on that cross-over due to it being· constructed of
the sort of cement that would have frozen in freezing weather.
Q. Who was instructed not to build it t

~: t~i·gave the instructions not to build f
"
A. Instructions were handed down to me from
page 369 ~ Mr. Diamond.
Q. Did you personally instruct the Bero Company not to continue work on the connection at that particular
time?
A. I instructed Mr. King.
Q. Was a connection or a cross-over built by anyone else at
or near that point?
,.:
A. Cross-over was built by the Virginia Department or
Highways.
Q. And what was the location of that cross-over?
A. That cross-over was located approximately opposite station 309 on the old 18 foot pavement to a point approximately
311 ~ 50 on the new twenty-four foot lane.
Q. Now there is a reel line of these plans which has been
placed on there by Mr. King, which he testified represented
the approximate location of the center of that cross-over
erected by the Highway Department. Do you concur to the
position he has placed that f
A. To the best of my ability that is the approximate location of it.
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Q. "\Vill you show that to the Jury with reference to where
the other one is?
A. Station 309 on the old pavement to approximately Station 311 -=- 50 on the new.
Q. Is that North or South of the one called for on the plans Y
A. That is North of the one that is called for on the plans.
Q. ·was this cross-over erected by the State called for by
the plans?

page 370

~

Mr. Hodgson: If it is limited to these blueprints all right.

Q. vVas that called for by the plans¥
.A. It wasn't.

r\
.,. . ,.

1\Ir. Hodgson: I understood it was limited to_ the blueprints.
l\Ir. Ayres: I asked him if called for by the plans and he
said it wasn't. I will finish with this ·witness at this time if
I can be allowed to take him out and ask him questions out of
the bearing of the Jury later.
The Court: All right.
Q. l\fr. Ramsey, was the Bero Construction Company asked
to put in this connection or cross-over that the State built Y

Mr. Hodgson: Objected to as immaterial.
The Court: Overrule your objection.
A. Not to my knowledge.
Mr. Hodgson: Exception.
Q. Was it built entirely by the employees of the Highway
Department¥
J\fr. Hodgson: Same objection.

The Court : Overrule.

A. It was.
Q. After it was built did the Bero Construction Company

have anything to do with keeping it in repair or maintaining
itf
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Mr. Hodgson: Same objection.
The Court! Overrule.
Mr. Hodgson: Exception.

~

I

I

A. The cross-over was maintained entirely
page 370-A} by the .State Highway Department.
Q. And by its own· employees?
A. By its own employees.
Q. Were you there practically every day, Mr. Ramsey?
A. Practically every day.
Q. Could you say definitely whether you were there F'ebruary 1st or not?
A. I was there during part of the day on February 1st.
Q. ,vere you there at any time during the night of February 1st?
A. I don't recall.
Q. Do you recall how this cross-over was lighted t
A. Yes, sir.
Q. Will you state tlmt to the Jury?
A. There were four torches placed along, two on eac~ side
of the cross-over. I don't remember the exact location, however I do remember the number of them. That is the crossover that was maintained by the Department of Highways.
Q. Were there any delineators along the edges of it to your
recollection?
A. The reflectors were placed on the posts, on 4x4 posts on
either side.
Q. Who did that?
A. Department of Hig·hways.
Q. Did you, or anyone else from the State, so far as you
know, request Mr. Bero to do any work on this cross-oved
Mr. Hodgson: Objected to on same grounds.
The Court : Overruled.
]\fr. Hodgson : Exception.
page 371

~

A. I didn't request him. I don't think anyone
else did.

]\fr. Hodgson: May I have the last part stricken T
The Court: Yes, strike the last part out.

Q. You were the representative of the State directly in
charge of the work there?
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A. Yes.
Q. And it was your duty to see the Contractor perform his
work in accordance with the contract and specifications¥
Mr. Hodgson: That is objected to as leading.
The Court: It certainly is. Objection sustained.
Q. Was it or not your duty to see that t~is Contractor performed his contract in accordance with the plans and specifications at this particular poinU

Mr. Hodgson: Same objection.
The Court: Sustain your objection.
Q. What were your duties there in reference to the contract, Mr. Ramsey?
A. :My duties were to see that the Contractor complied with
the contract, the special provisions attached to the contract
and the specifications were applied to the contract.
Q. I want to ask you the specific question whether or not
you did sot
A. I did.
Q. I want to ask you was the work done there in such manner that the persons and property were protected and taken
care of in a manner satisfactory to you t
A. They were.
Mr. Hodgson: Objected to. What difference
does it make.
The Court: I don't think it makes. ~ny difference.
Mr. Ayres: I am asking him if the Contractor performed
his du.ties so far as taking care of the. public and property
along through this project in a manner satisfactory to you as
a State inspector. •
· ·.

page 372 }-

A. Yes, sir.
Mr. Hodgson: Objected to.
The Court: Objection sustained. Tile questfon to ask is
was the contract carried out according to the plans and specifications.
Mr. Ayres: These people have raised the question this
Contractor lmd a duty to take care of persons and property
in a manner satisfactory to the Highway Department and he
is the Highway Engineer.
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The Court: I am going to sustain the objection.
Mr. Ayres: vVe note an exception. I would like to get the
answer to the question in.
Tbe Court: He has already answered it.
M:r. Ayres: I think if we can withdraw this witness out of
the hearing of the Jury I will ask him a few questions.
Note: The following taken out of the presence of the Jury:
By Mr. Ayres:
Q. The question I want to ask, Mr. Ramsey, is
why the temporary cross-over erected by the
.State was not sliown on the plans and specifications which you are testifying from 1

page 373

~

Mr. Hodgson: Objected to.

A. It wasn't contemplated in the work to be necessary.
Q. Was it called for by the contracU
Mr. Hodgson:. Same objection.
The Court: Ycs, and I would sustain it if before a Jury.

A. It was not.
Q. I understand it was work entirely outside of the contract?
A. That is right.

•
page 375

~

•

•

, .J. V. DIAMOND,
being redrlle<l, testified fm~ther as follows:

By Mr. Ayres: YouJ;'. Honor, I guess we ·have covered this
before but for safety I wa;11j; to ask two questions.
The Court: All right, sir.
· Q. Mr. DiJtmoncl, Mr. Ramsey bas testified he got his instructions from you to stop Mr. Bero 's firm from work on
the cross-over called for by the contract. Is that correcU
A. That is correct.
Q. Diel you issue those instructions from your office, or did
you receive them from soncone else t
A. They were issued from the office.

·\

,.
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Q. From what office?
A. The Accomac office.
Q. Were they issued on your volition? Or were you acting
on someone else's orders?
A. I was acting on my own.
Q. And for what reason did you stop it¥
A. On account of the weather conditions.
Q. And what did the weather conditions have to do with iU
A. We couldn't have gotten the product we desired bad we
gone ahead at that time.
Q. So the Bero Const.ruction Company stopped work on
orders of the Highway Department¥
A. That is right.
Q. It has already been in evidence and you have testified
that the Highway Department built the cross-over North of
the one called for in the specifications?
page 376 ~

Mr. Hodgson: Objected to.
The Court: Objection overrulea.

A. Yes.
Q. Did yon order that one built¥
A. Yes.
Q. Did yon do that on your own volition, or did you get instructions from oneone else?
A. I had instructions from J\fr. J. l\L Hagan, of Suffolk.
Q. Who is Mr. J. M. Hagan?
A. District Engineer of the .Suffolk District.
Q. For whom?
·
A. .or the Virg·! in Department
Q.
·
cir e14 .··--~.er for the en
. ,l,J

-

.

;,.
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By Mr. James: If Your Honor please, I am not going to
argue at length, because I believe that the testimony offered
by the Defendaut in this case has only accentuated the fact
that the Plaintiff himself did not introduce enough evidence
to support a verdict. We move the Court to strike all of the
evidence at this time because of its insufficiency to warrant
a verdict on behalf of the Plaintiff. I say we think the evidence of the Defendant has only accentuated the fact the evidence of the Plaintiff itself standing alone was not sufficient
to warrant a verdict. First you must prove neglipage 381 ~ gence of the Defendant himself that proximately
caused this injury.
Note: The motion was then fully argued by counsel for
both the Plaintiff and the Defendant.
The Court: I am g·oing to overrule your motion.
Mr. Hall: The Defendant excepts to the ruling of the Court
in overruling its motion to strike all of the evidence in the
case for the reasons assigned when said motion was made .

•

•

•

•

INSTRUCTIONS.
The following instructions granted at the request of the
Plaintiff and of the Defendant, respectively, as hereinafter
denoted, are all of the instructions that were granted on the
trial of this case :

~
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_failure so to do was the sole proximate cause of the injuries
/ sustained by the plaintiff, then you shall find a verdict for the
/ plaintiff for such an amount as you think right and proper.
/

INSTRUCTION 3.
The Court instructs the jury that whether or not you may
believe from the evidence that the State Department of Highways constructed and maintained the temporary cross-over
and erected. the warning signs referred to in the evidence at
the place where tlie accident occurred, still the defendant was
responsible for the construction and maintenance of such
cross-over and for all approaches and warning signs thereto,
and, therefore, if you believe from the evidence that the Defendant failed to use ordinary care to properly construct and
maintain such cross-over and warning signs was the sole
proximate cause of the accident, then you shall find in favor
of the Plaintiff.
INSTRUCTION 5.
,,.,.u,,;

The Court instructs the jury that the proximate cause of an

~ injury is that cause ~v~ch ~n natur~l and continuous sequen~e,
wis:r \ unbroken by any efficient mtervenmg cause, produces the m-

jury a!1d without which the result would not have occurred.
INSTRUCTION 8.
The Court instructs the jury that if you believe from the
evidence that the plaintiff is entitled to recover, they may,
in cstim3=_ting the dmnag·es to which the plaintiff is entitled,
• .1.
take into consideration the injuries he sustained,
page 383 ~ his mental suffering, the pain that he underwent,
the effect of the injuries received- on the health
and nervous system of the suffere~ according to its degree .
and its probable duration thereof, mid as to whether. the same·
is temporary or permanent; the inconvenience caused him by
the injuries; the loss of future earning capacity sustained by
him as a result of bis injuries ; and assess his damages at such
sum as they may think just and proper, but not exceeding the
amount sued for.

,.....__,_.:,,;·

. . '." ..
~

~

/
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INSTRUCTION 9-.A.
The Court instructs tl1c jury that before the Hig·]1way Department may erect a sign increasing or reducing- the lawful
rate of speed on any highway the law requires that the Highway Department shall make an engineering and traffic investigation for the purpose of determining whether such
change is necessary, and unless you believe from the evidence
that such survey was in foct made prior to the erection of such
sig·ns, then in considering your verdict you must disregard
the presence of the signs referred to in the evidence as limiting the speed of vehicles in the area in question to 25 miles
per hour.

INSTRUCTION 10.
The Court instructs the jury that the burden of proving
contributory negligence rests upon the defendant unless
shoW11 by the plaintiff's own evidence. The Court further instructs the jury that the defendant's claim of contributory
negligence in its pleadings, as well as all other allegations in
its pleadings, are not to be regarded as evidence but must be
established by the evidence.

DEFENDANT'S INSTRUCTION .A.
The Court instructs the jury that in every civil
action for money damag·es the burden is upon the
plaintiff in the suit to prove liability against the
defendant by a prepo11derance of the evidence. This burden
rests upon the plah1tiff throughout the entire trial and applies
to every stage thereof. The jury cannot infer neglig~nce on
the part of the defendant from the mere happeniiig, of the
accident. The Court further instructs the jury that your verdict cannot be based in whole 01· in part upon surmise or conjecture, nor influenced by any sympathy for the injured per·son or th~ desire to see such person compensated. The law
does not undertake the hold a person who is sued for money.
damages liable in every accident. Darnag;es are allowable
only if legal liability bas been fully established. Your verdict
the ref ore should be based solely upon the evidence introduced
and the instructions given you by the Court as to the law applicable to tl1e case. Therefore under your oaths you cannot
find a verdict in favor of the plaintiff against the def endaut
page 384
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unless and until the plaintiff has proved by a preponderance
of the evidence that the defendant is guilty of the negligence
charged against it and that such negligence, if any, was the
sole proximate cause of the accident and injuries complained
of.

INSTRUCTION B.
The Court instructs the jury that under the law the plaintiff is required to show by a preponderance of the evidence
that the accident and injuries complained of are a result of
some neglig·ent act for which the defendant is liable, and if
it appears to you from the evidence that it is as probable tliat
the accident and injuries complained of are the result of some
cause for which the defendant was not liable, then
page 385 ~ this plaintiff cannot recover from the defendant
and your verdict must be for the defendant.

INSTRUCTION C.
The Court instructs the jury that if you believe from the
evidence that it was equally as probable that the defendant,
Bero Engineering· & ,Construction Corporation Corporation,
was not guilty of neg·ligence, which was the sole proximato
' cause of the accident and the injuries complained of, as it is
that it was guilty of such negligence, then the defendant, Bero,
is entitled to have the que~tion of probability resolved in its
favor, and you must find your verdict for the defendant, Bero
Engineering & Construction Corporation, and on this question, the defendant, Bero Engineering & Construction Corporation, is entitled to the independent opinion of each member of the jury.

INSTRUCTION D.
The Court instructs the jury that if you believe from the
evidence that the accident was occasioned by the concurring
and joint uegli~cnce of both the plaintiff, Glenn Phillips Putnam, and the defendant, Bero Engineering & Construction
·Corporation, the negligence of both contributing as an efficient cause, you must bring in a verdict in favor of the defendant, Bero; and this is true even though you mig·ht believe
from the evidence that the defendant Bero, was more guilty

(
I

G. P. Putnam v. Bero Engineering and Construction Corp. 207
of neg·ligence than the plaintiff, Putnam, as the courts will not
undertake to balance the negligence of the respective parties
where both have been at fault in order to ascertain which one
is the more at fault.

INSTRUCTION E.
The Court instructs the jury that the Notice of
Motion for Judgment filed by the plaintiff in this
case shall not to any extent or in any cleg-ree be
considered as proof of evidence of the commission of the acts
of negligence alleged. Such pleadings consist solely of allegations, proof of wllich is needed and required by a prepondera11ce of the evidence, and even then it is necessary that
such preponderance of the evidence prove and establish legal
liability on the part of the defendant in accordance with the
law as set forth in the Instructions in this case.

page 386

~

INSTRUCTION F.
The Court instructs the jury that the plaintiff, Glenn
Phillips Putnam, in the exercise of reasonable ca re, had the
following duties in the operation and control of his automobile:
(a) To keep a proper and efficient lookout and to effectively act upon what such lookout disclosed.
(b) To observe signs, flares and other warnings along the
said highway directing traffic.
( c) To keep his automobile under proper and reasonable
control.
(d) To drive bis automobile at a reasonable speed under
the circumstances and traffic conditions existing at the time
and at no time in excess of the speed limit prescribed by law.
( e) To drive his automobile on the right half of the highway.
(f) To timely and seasonably apply the brakes of his automobile.
(g) To stop or slow down f01~ his safety and the safety of
others in order to avoid a collision when called for in the exercise of reasonable care.
(h) To have his automobile equipped with
page 387 ~ proper headlights such as would reveal an object
at least 350 feet distant.
. .

208

-Supreme Court of Appeals of·Virg1nh.t.

The Court further instructs you that if you believe the
plaintiff, Glenn Phillips Putnam, failed in any one or more
of these duties, and that such failure proximately caused or
efficiently contributed to the accident and the injuries complained of, then the plaintiff, Putnam, as a matter of law is
guilty of contributory negligence and cannot recover money
damages against the defendant, Bero Engineering & Construction Corporation, and you must find your verdict for the
defendant, Bero Engineering & Construction Corporation.
INSTRUCTION G-1.

IA1r~!/i?~
('

The Court instructs the jury that the State Highway Commission may classify, designate, and mark State highways,
and the driver of a motor vehicle proceeding on said highways shall slow down or regulate the speed of such motor
vehicle to accord with the requirements of road signs erected
upon the authority of said State Highway Commission.
The Court further instructs the jury that if you believe
from the evidence that the State Highway Commission had
designated and marked the said highway in question at or
near the scene of the accident, and that the plaintiff, Glenn
Phillips Putnam, in the exercise of ordinary care failed to
slow down or regulate the speed of his motor vehicle, and
otherwise accord with the requirements of the road sign~,
then such failure on his part constituted negligen~e, and if
you further believe that such n~glig·ence, if any, either proximately caused or efficiently contributed to the accident and
injuries complained of, then you must find your
page 388 ~ verdict for the clefenclant, Bero Engineering &
Construction ·Corporation.
INSTRUCTION I.
The Court instructs the jury that the law regards tl1e immediate or proximate cause which directly produces an injury and not the remote cause which antecedently contributed
to it. The Court therefore tells you that even if you believe
from the evidence that the Defendant, Bero Engineering &
Construction Corporation, was guilty of negligence, yet if you
further believe from the evidence that such negligence was a
remote cause wllich may have antecedently contributed to the
plaintiff's injuries, and yet was not the immediate or proximate cause which directly produced the injuries, then the de-

/.J
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fendant is not liable and you must bring in your verdict in
favor of the defendant.
INSTRUCTION J-1.
Tho Court instructs the jury that if you believe from the
evidence that on February 1, 1950, about 10 :30 P. l\L, the defendant, Bero Engineering & Construction Corporation, was
engaged in the construction and repair of highway #13, beginning- at a point north of 'remperanceville, Virginia, and
that the defendant, Bero, or the Highway Department, placed
adequate warning signs and flares along the said highway,
plainly visible to members of the public and motorists travelling on said highway, notifying them of the said construction
and repairs then in progress, and that there were adequate
warning- signs, flares and traffic directions at or near the
cross-over in question from the single lane highway to the
dual highway, then the defendant, Bero, as a matpage 389 ~ ter of law was not guilty of any negligence, and
if you further believe from the evidence that the
plaintiff, Glenn Phillips Putnam, while proceeding northward
on the date and time aforesaid on highway #13 at a point
just North of T_emperanccville, Virginia, negligently failed
to see said warning signs and flares then plainly visible, then
such failure on his part constitutes negligence, and if you
further pelieve from the evidence that such negligence proxi- '
ma tely caused or efficiently contributed to the accident and
injuries complained of, you must find your verdict for the defendant, Bero Engineering & Construction Corporation.
INSTRUCTION M-2.
The Court instructs the jury tlrn t if you believe from tbe
evidence that adequate warning signs or flares .were placed
on the highway in question, visible to the plaintiff, Glenn
Phillips Putnam, as he proceeded northward at or near tl1e
scene of the accident in question, then if you believe from the
evidence the Plaintiff, Putnam, in the exercise of reasonable
care for his own safet-v and the safetv of others saw or should
have seen such warni;1g signs or fla.res, and then it was his
duty to increase his vigilance and to operate his automobile
with care commensurate with tl1e circumstances, bearing in
mind the hazard or hazards existing on the road under construction and the routing of traffic, and if you believe further
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from the evidence that the said plaintiff, Putnam, failed to so
do, then he was guilty of negligence as a matter of law, and if
you further believe from the evidence that such negligence
either proximately caused or efficiently contribpage 390 ~ utcd to the accident and injuries complained of,
you must find your verdict for the defenclant,
Bero Engineering· & Construction Corporation.
INSTRUCTION N-1.
The Court instructs the jury that if you believe from the
evidence that the State Highway Department had erected a
sign south of the cross-over in question reducing· the speed to
25 miles per hour from the point of said sign to and through
said cross-over for north-bound traffic, then the lawful speed
through this area was 25 miles per hour.
The Court further instructs you that if you believe from the
evidence that the plaintiff, Glenn Phillips Putnam, was exeeeding the said speed limit, then such excess constituted negligence, and if you further believe that such negligence either
proximately caused or efficiently contributed to the accident
and injuries complained of, then you must find your verdict
for the defendant, Bero Engfoeering & Construction Corporation.

~

OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS.
The Defendant, Bero Engineering & Construction Corporation, excepts to the Court's granting Instruction 1 for the
following grounds, among others: That there is no evidence
to support 1e finding of fact made in the instruction. There
is no evi
o · ·ally sup ort the instruction; that the
efend
an insurer of the acts of the
structio
1. •ghway
; that th ;1 ntract running between the
epartrir
nd this Defendant did not
bas is
)ed in the instruction; that
.. did no, , : ,:htemplate it; that this deqs set rdrth-'.°in the instruction under
pld this cl.~.f.endant to the language of
'll: . . .
e this defendant not only an insurer
.)1~!:_ ·.. \vay q'_:~~ ~ ticular job, but generally on jobs all
~r t]icf·~tate arid .ev' thing from Cape Charles to Poco-:.:~-:~ ~ty~ if ·t~~ Virgi_~ a line went that far. And that the
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instruction does not properly set up the contributory negligence of the Plaintiff, if any. The instruction is a finding instruction and does not embrace all of the facts; and for the
further ground that even if the contractor had the duties set
forth under its contract these were absolved and abrogated
so far as he was concerned in this particular case for the
reason that the State, which was in the position of owner,
stepped in and took the responsibility of handling the traffic
itself; that the word insure is used in the instruction connotes
a much higher degree of care than that which would be placed
on this defendant even if the lot-us was under his supervision
and direction.
The Defendant objects and excepts to Instruction 3 on the
grounds it is repetitious, covered in Instruction 1, and accentuates and pin points the probable features which we have
heretofore assigned in the duties placed on this Defendant
which are not contemplated in the contract, not embraced
in the contract, making him an insurer, not warranted by the
evidence, and there is no evidence to support it. It doesn't
adequately provide for the negligent acts of the plaintiff, it
is a finding instruction, doesn't fully recite the
page 392 ~ facts or otherwise provide the law for such instructions and all of the probable grounds set
forth in Instruction 1. And in reference to the evidence specifically, that there is no evidence before the Court that either
the construction or maintenance of the cross-over had anything to do with this accident as there is no evidence that the
Plaintiff's car at any time ever entered any portion of the
cross-over; and on the further grounds that it overlooks entirely proximate cause.
The Defendant objects and excepts to the action of the
Court in granting Plaintiff's Instruction 5 on the ground that
it states the exact o_pposite of the law of what proximate
cause is. The law of proximate cause ·
-t for which
a party can be held
must
~ could h
n that
happe
been contemplated or for·
and the assumption the
dant w
, eglige·
is contrary to the positio
laiutiff .
-through
the trial and is not appf le to t.
he urt
ground it is not a prop~}:or. full s ·.
it provides for no intei;veµing evi :.
state of negligence on t!te part of'
:~ "
wholly unsupported by the facts a/
. ~-...:--·~eri:<~·
and constains an abstract stateme··, ....-f tliE[law-w
confusing to the Jury, and furthe'. :·· ore·
is ·
statement of the law.
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The Defendant, Bero, excepts to the action of the Court in
granting Plaintiff's Instruction 8 mindful of the fact that it
as a general proposition sets forth the law. It is our contention it doesn't and we except to it; that the evidence doesn't
support any injuries to his nervous system, that the instruction doesn't provide for the $100.00 a month pension that he
will receive in taking into consideration future
page 393 ~ earning capacity. And further except to the instruction on the ground that under the evidence
and law in the opinion of the Defendant's counsel this is not
a case of liability and, therefore, no instruction on damages
should be given.
The defendant, Bero, by counsel, excepts to the action of the
Court in granting Pluintiff 's Instruction 9-a, on the ground
it is co1ifusing to the Jury; that it presents an issue of fact
where there is no issue of fact involved. The statute speaks
for itself. The presumption is that the State Highway officials
performed their duties and that until some evidence is introduced to overcome this presumption there is no question
of fact to be presented to the Jury.
The Defendant, Bero, by counsel, excepts to the action of
the Court in gTanting Plaintiff's Instruction 10 on the ground
that it places a burden not required by law upon the Defendant and is not otherwise compatible with the evidence and is
in conflict with instructions otherwise given in the case, all
to the prejudice of the Defendant.

•

I

page 395 ~

•
The following Instructions were asked for by the Defendant, refused by the Court and exceptions noted as hereinafter
set forth:
INSTRUSTION L.
The Court instructs the jury that the building1
preparation of, maintenance, lighting, diverting
and routing of traffic, and supervision of the crossover in question was not in the contract running between the
Highway Department of Virginia and Bero Engineering &

page 396
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Construction Corporation, and that the said Bero Engineering & Construction Corporation was not responsible for the
maintenance of the cross-over, the routing of traffic, flares, or
other warning signs at the said cross-over, nor was the said
Bero Engineering & Construction Corporation in law under
any duty to members of the public at the said cross-over in
question in connection with providing said members of the
public such warnings, flares or traffic directions, or routing
instructions.
The Court further instructs you therefore that if you believe from the evidence that the accident in question occurred
at a point approximately 100 feet north of said cross-over,
and either as a result of the negligence of the plaintiff, Glenn
Phillips Putnam, in not keeping a proper lookout, driving at
a fast and excessive rate of speed, driving on the wrong side
of the highway, or otherwise not using reasonable care for
his own safety, or the neglig·ence of the Highway Department
in not having proper warning signs, traffic routing instructions or directions, and flares at or near the said cross-over,
then there is no negligence on the part of the defendant, Bero
Engineering & Construction Corporation, and you must find
your verdict for the defendant, Bero Engineering & Construction Corporation.
To the action of the Court in refusing Instruction L the
Defendant, by counsel, excepts for the reason that it clearly
states the law that is applicable in this case; that there is no
evidence in the case that the contract in any way
page 397 ~ obligated the Bero Company to construct and
maintain the cross-over and they did not construct and maintain the cross-over and had no responsibility
for directing the traffic across the cross-over, and if any such
liability ever existed in their contract it vrns abrogated by the
State, who was in the position of an owner when it stepp~d in
antl assumed the responsibility for building the cross-ove1·,
directing the traffic over it and placing the warning sig·ns to
carry it over; and for the grounds that all of the evidence
abundantly and fully supports the instruction and that there
is no evidence in the case which would not permit the granting
of it. Antl there is no evidence in the case to show that it was
in Bero 's contract to mark, barricade the highway or otherwise warn members of the public as pertaining to the facts
surrounding the accident in question.
And without waiving our objection to the refusal of the
Court to give Instmction L above we now offer Instruction J.
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INSTRUCTION J.

The Court instructs the jury that is you believe from the
evidence that the cross-over from the western or old portion
of the highway to the eastern or new portion of the highway
was built, constructed and maintained by the Highway DeJ)artment, was not called for by the contract and specifications
of Bero Engineering & Construction Corporation, and that
the said Bero Engineering & Construction Corporation had
no responsibility for the maintenance of same, and if you
further believe from the evidence that the Highway Department had the authority under its contract with Bero Engineering & Construction Corporation to direct and control
trailic through the construction project, and had the right to
determine when the new part of the highway bepage 398 ~ ing constructed by Bero Engineering & Construction Corporation should be opened and used by
members of the public, and that said Highway Department
assumed this responsibility and opened the new or eastern
portion of said highway and diverted north-bound traffic
across the cross-over in question over to said new portion of
said highway through its own officers, servants, agents and
employees, then the Court teUs you as a matter of law that
Bero Engineering & Construction Corporation was under no
duty to place warning signs or other devices along said highway for the purpose of directing and controlling said traffic
across said cross-over, and was in no way responsibie·-for the
plaintiff failing to cross over from the western to the eastern
part of said highway at the designated place for making said
erossing and your verdict must be for the defendant, Bero Engineering & Construction Corporation.
To the action of the Court in refusing to grant Defendant's
Instruction J we except on the same grounds assigned to its
refusal to grant Instruction L, and on the ground that it correctly states the duties of the parties.
,vithout waiving our exception to the refusal of the Court
to grant Instructions L and J we now offer Instruction G:
INSTRUCTION G.
The Court instructs the jury that even if you believe from
Uie evidence it was the duty of the defendant, Bero Engineering & Construction Corporation, to warn the plaintiff, Glenn
Phillips Putnam, of the change in traffic from the signle to the

dual highway, and that the defendant, Bero, had failed to

~
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place adequate signs or .. otherwise warn the
page 399 } plaintiff, Putnam, of same, and _th3:t the plaintiff,
~·
•
r
· Putnam, failed to cross over· to the new portion of
the highway carrying north-bound traffic because of the failure on the part of the defendant, Bero, to place proper warning signs or: otherwise warn him, it was nevertheless the plaintiff's duty to drive his vehicle on the right half of the high-way on which he was proceeding, to keep the same under
proper control, to keep a proper and efficient lookout, and to
drive the same at a reasonable speed under the circumstances
and traffic conditions existing at the time, and that if you -believe from the evidence the plaintiff, Putnam, failed _in any
of these duties, then such failure constituted negligence on
.his part, and if you further believe from the evidence that
·such negligence was a proximate, contributing cause of the
·accidei1t, then the plaintiff, Putnam, cannot recover and you
must find for. the defendant, Bero.
· To the action of the Court in refusing to grant Instruction.
.G th_e defendant, by counsel, excepts on the grounds that
under the theory of the case which the Court is submitting
tlie case to the Jury on the instruction properly and fully sets
up the law,. which is abundantly supported by the evidence;
that it is not covered by any other instruction and that the
refusal of tho. C.oui't to grant the. instruction is. prejudici~L to
the rights of this Defendant.
And without waiving any of our exceptions on Instruction
G or other instructions heretofore offered and refused we now
tender Instruction H.
page 400 }·

INSTRUCTION H.

i
·'

I

The Court instructs the jury that if you believe from thee~dence that the plaintiff, Glenn Phillips Putnam, was guilty of
any negligence, which either proximately caused or efficiently
contributed .to the accident complained of, then such negligence precludes the plaintiff, Putnam, from recov_ering money
damages from. the defendant, Bero Engineering & Construction Corporation, and you must find your. verdict for the
defendant, Bero Engineering & Construction Corporation.
The Defendant, by counsel, excepts to tl.ie refusal of the
Court to gr·ant Instruction H on the ground it is a correct
statement of law and applicable to the facts and not covered
in other instructions.
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INSTRUCTION K.
The Court instructs the jury that if after considering all
of the facts and circumstances in this case you reach the conclusion that it is just as probable that the plaintiff, Glenn
Phillips Putnam, was guilty of negligence that proximately
contributed to his own injuries as that he was free from such
negligence, then he cannot recover in this case and your verdict must be in favor of the defendant, Bero Engineering &
Construction Corporation.
The defend ant, by counsel, excepts to the Court's refusal to
grant Insti~uction K on the grounds that it is not covered in
other instructions; that the other instructions treat the question of law involved as to the Defendant, that Instruction K
treats the probabilities of the law as applying to the Plaintiff
and that the Jury should have knowledge of the law in connection with the facts and circumstances and the
page 401 ~ burden of the Plaintiff, and also the law of probabilities of negligence and the law in resolving such
probabilities in favor of the Defendant.
INSTRUCTION M.
The Court instructs the jury that if you believe from the
evidence that warning signs and flares were posted on the
highway in question, visible to the plaintiff, Glenn Phillips
Putnam, as he proceeded northward at or near the scene of
the accident, then as a matter of law the plaintiff, Putnam, in
the exercise of reasonable care, saw or should have seen such
warning signs or flares, and it was his duty to increase his
vigilence and to operate his automobile with greater care,
bearing in mind the hazard or hazards then existing on the
l.'oad under construction; and if you further believe from the
evidence that the said plaintiff, Putnam, failed to so do, then
he is guilty of negijg ·
as a matter of law, and if you further believe from ..:
idence that such negligence either
proximately _;~ause
efficiently contributed to the accident
and injuries:.c.omplc 1ed of you must find your verdict for the
clr. en~_ant, B)ro E 'ineering & Construction Corporation .
. :./. /q}J
. . . . ~-- .ef~da~ · Bero, excepts to the Court's refusal to
~ :;t(-~ /'·
~~tr_$.. ·;.· ·ft[ on.the grounds that it is a proper instruc''\ ., _i.:.. ·y_su.···. -~a ~~the evid?nce, and that it correc~ly ~~tl
V
x:r ·est :, ~~tliat a motorist under the laws of Virgmia
· '\f. ·creMe :··. i wgilence when he sees, or in the exercise
,:·
.~~}re:. . abl} care should see, highway signs and warning
1
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signs; that he i~ charged with such a responsibility when lw enters the hig·hway and that the instructio:n is proper and to refuse to grant it is
prejudicial to the Defendant.
·while not waiving any of our rights to Iµstruction M as
offered, we would like to offer a substitution;

. page 402
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INSTRUCTION M-1

';rhe Court instructs the j"Qry that if you lJelieve from the
evidence that adequate warning signs ai1d fla11 es were po~ted
on the highway in questiQn, visible to the phtintiff, Glenn Phillip.s Putnam, as he proceeded 1w1thward at or near the scene
nf the accident, then as a matter of law the plaintiff, Putnam,
in the exercise of reasonable care, saw or should htJ,ve s~en
such warning signs or flares, and it was his duty to increase
his vigilence and to operate his automobile with c~re cop1mensurate with the occasion, bearing in mind the hazard or
hazards then existing on the road under construction; and if
you farther believe from the evidence that the said plaintiff,
Putnam, failed sp to do, then he is guilty pf negligence as
a n1atter of law, and if you further believe from the ·evidence
that such negligence either proxim.ately cau~ed or efflciently
contributed to the a~cident ·and injuries comphiined of YOll
must find yonr verdict for the defih1dant, Bei·o Engineering
& Construction Corporation.
The ])efendant, Bero, e~cepts to the Court's refusal to
grant Instruction M-1 on the following grounds: Th~t there
is no other instruction in the record covering the pojnt contained in this instr11ctio}1; that the law does require a motorist
in the exercise of ordinary care to see adequate
page 403} warning sign.s; that if he did see them it was his
- duty to incr~ase his vigilence. If the signs were
adequ~te w!1~ther he saw them o;r not l1e was gujlty of ~~gligence in fa1hng tp see thel).1, and th under such cond1hons
it b~~ame his duty to increase his
• c.e .and to use care
commensurate with the circumstances
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The Court fu-rther ·instructs you that if you believe from
the ·-eviden-0e. tl1at. the .pl~intiff;. Glen:rf Pliillips-~Putriam, wM
exceeding_the said -speed- limit; then su~h excess constituted
negHgen(;!e, and _if you J1.1rther believe- that such ,negligence
either proximately caused or efficiently contributed to the accident and injuries-complained of, then y-ou- must find yout
verdict for the defendant, Bero Engineering & Construction
Corporation.
·
-•· :The Defeudant, Bero; excepts· fo ·the r·el:usal of the Court to
g1:ant I~structi~n N .<.:>n th~ groun~ tha! _tl!e __ ~pe~d limjt is
fully set up by the evidence, by the Statute, 1s uncontrad1cted
by a1it evidenc,f; that it is rp.aiidatory u·pon the Court to in!.
sti'11et tpe .:JuiY as to tlie-. speed limit at ai:given -regul_~tio~
under the statute; 'that the instruction· fully complies with the
law and the refusal to grant it is highly prejudicial to the Defendant.
pag~

~o~.~-

INSTRUCTION 0.
• J

:
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.: •

l

. Th~ ·Court in'st~t~cts tlie. juq thaf.on: ro"Li;i- 1~~~. highways
divided by a parkway,. the law .provi_des .that vehicles shall be
ope.r:at9d .Oll: th~ ~ane~ .to thc.-di·iver 's right pf. the parlnvay. If
voU: believe from the evidence that at the time of .the- accident
the Plaintiff, Glenn Phillips Putnam, was on· such' kfnd of
highway and was operating his car on either of the left l1and
Janes, then he was guilty of negligence, and if you believe
that s:µ.cb n~gligence proximately contributed to bis' own injuries,.· th-en "bercannot reeov~1: .aI}d your verdict should be for

t~;fl~~f
:J~~t, Bero,- exce;Jts t.o .th~- r~~~~s~l ~f the -cS~~f~
to give Instruction O on the. ground that is clearly sfates the

law and that the uncontradicted evidence is that it is appli.,.
cable to tl;i(\C~s_e at Bar because prior to reaching the point
where·:the accident fook place the- Plaintiff had not availed
himself. of the opportunity to make -th~ proper cross-over to
the·_ 'right ha~d lanes of" the highway and· .for ;unex.pla~ed
reasons was dFi1:iug on the left han~ lane~:
-: __ ....... .

The .Court.instructs t:he .Jury that-on four lane.highways
divided by a parkway, the law provides that-vehicle~ shall b~
operated on the lanes to, the·driver-'s right of-the pai.·kway. if
you believe from the evidence that at the time of the accident
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the plaintiff, Glenn Phillips Putnam, was on such kind of high~
way, and was operating his car in either of the left hand lanes,
through negli gence 0 11 his part, and that such negligence
proximately coutributed to his own injmies, then he cannot
r ecover and your vert1ict must be· for · the defendant.
The Defendant, Bero, excepts to the refusal of
page ·405 r the Co'nrt to g rant Instruction 0-2 for tbe reason
that it correctly states' the law and is applicable
to the facts. in ibis case, the uncontradicted evidence being that
tliere · is a four lane dual highway North of the . cross-:over
and that this accident took place · appl'Oximately 100 ·· feet
North of the cross-over at the time when th e Plaintiff's·autornobile was being operated in either or both of the left hand
lan es; and the .iustrnction safeguards the position of the
Plaintiff to even stating that the Defendant must show that
the Plaintiff got into the left hand lanes through his own neg'
ligence.
_ In sr uctions Cl, I , J-1, l\I-2 and N-1 were offered by tlie Defendant after the Court's refusal to grant Instruction · L, J
arnl G without ·waiving the exceptions to the refusal of the
Court to gr ant sa id instrnctions and other instructions refu sed by the Com:~-

*
The Jury tlten r etired to their Jury Room and after due deliberation returned the following verdict :
",Ve, the Jury, find for the Plaintiff and assess his damages at $27,500.00 " .

•
page 406

•

•

r
*

*

The Defendant, Bero Enginc0ring & C:mstrudion Corporation, moYcd the Court to set asitle the "'1t]ict of the Jury and
to enter final judgment for the Defendant on the grounds
that the verdict is contrary to the law and evidence; there is
no evidence to suppor t it; tbat the Plainti1I ha s not in law
made out a case against the Defendant; that the P laintiff as a
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matter of law was builty of contributory negligence, hence
precluded from recovery; that the Court misdirected the Jury
in the granting and re_fl!_sing of certain instl'uctions to tho prejudice of this Defendant ·and, the granting of certain instruc·tions over the objection of this Defendant and re.
page· 407 r fusing to grant certain instructions at the reques~.
of the Defendant; in the admitfoig of -certain evi"-·
dence over the objection of the Defendant and in the refusal
to admit certain evidence at the request of the Defendant; in
the refusing to strike all of the evidence upon timely motion
of the Defendant; and in event that the Court deemed the
record not in shape to enter final judgment to set a.side and
g rant a new trial; and on the further ground that the Court
erred in n.ot asking the Jurors .after they returned their verdict, upon request by the Defendant 's Counsel, if the Jurors,
in<lependentiy and on their own motion, had visited the locus
du ring the trial for the purpose of gathering evidence, inspecting the locus, obtaining facts not upon the authority of
the Court and not adduced in the witness chair.

5/9/ 52.

F. E. KELLAM.
A Copy-Teste:

,,~j
H. G. TURNER, Clerk.
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