NOTICE TO COUNSEL
This case probably will be called at the session of court
to be held
MAR
1965
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5944
VIRGINIA:
In the ~upreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Monday the 15th day of June, 1964.

HILARY NEWMAN AND BUFORD NEWMAN,
TRADING AS NEWMAN BROTHERS,
Plaintiffs in error,

against
ROSCOE DALTON,

Defendant in error.

From the Circuit Court of Carroll County
Jack M. Matthews, Judge

Upon the petition of Hilary Newman and Buford Newman,
trading as Newman Brothers, a writ of error is awarded
them to a judgment rendered by the Circuit Court of Carroll
County on the 30th day of December, 1963, in a certain motion for judgment then therein depending wherein Roscoe
Dalton was plaintiff and the petitioners were defendants;
upon the petitioners, or some one for them, entering into
bond with sufficient security before the clerk of the said circuit court in the penalty of five hundred dollars, with condition as the law directs.

Honorable Jack M. Matthews, Judge of the Circuit Court of
Carroll County:

The Undersigned moves the Circuit Court of Carroll County for a judgment against you in the sum of Fifty Thousand
($50,00d.OO} Dollars, for this, to-wit:
.
(1) That on the 26th day of October, 1962, at·one o'clock
P. M. on State Route 221 at approximately five miles East
of Hillsville, Virginia the Undersigned was driving his 1954
Ford Pickup and at the same time and place your driver and
agent, Rodney Paul ~!elton, was operating a motor vehicle
for you and that as such operator of a motor vehicle it was
the ·duty of you and your agent to:
(a) Drive at a proper rate of speed.
(b) Have your vehicle under proper control and drive
within the right lane of travel, and
(c) Keep a proper lookout.
(2) NOTWITHSTANDING your several duties in the
premises you drove your vehicle at a high and unlawful rate
of speed under the circumstances and in a negligent manner,
not keeping a proper lookout, not keeping your vehicle in
your lane of travel and not having your vehicle under proper
control, and that as the Undersigned entered the highway
and saw no traffic approaching from either direction that he
drove into and attempted to cross Route 221 and
page 2 ) as the Undersigned drove into the highway that
your vehicle approached from the left at a negligent and high rate of speed, out of control and in the wrong
lane of travel and struck the pickup of the Undersigned and
completely .demolished the pickup and severely injured the
Undersigned and from such injuries the Undersigned has
spent large sums of money in hospital and medical care in
an effort to be restored to his usual state of health but Your
Undersigned is permanently disabled.
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(3) Yo'ur negligent and careless operation of your m~tor
vehicle is the proximate cause of the accident and the resulting injurif to the Undersigned.
WHEREFORE, the Undersigned asks judgment against
you in the sum of $50,000.00.
ROSCOE DALTON
By J. L. TOMPKINS
Counsel

*

*

*

•

Filed in the Clerk's Office the 27 day of August, 1963
Teste:
M. B. MONTGOMERY, Clerk
By DAISY L. MYERS, D. C.
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RESPONSIVE PLEADING OF DEFENDANTS
The undersigned Defendants, for their responsive pleading
to the motion for judgment in this action, allege to the Court:
(1)

These Defendants admit the accident happened on the date
and about the time alleged in the motion for judgment and
that Rodney Paul Melton was operating the motor vehicle
of the undersigned at the time. The allegations of Subparagraphs (a), (b) and (c) of Paragraph 1 of the motion are of
law, all of which were complied with by the operator of Defendant's motor vehicle.
(2)

The allegations of Paragraph 2 of the motion are denied.
(3)

The allegations of Paragraph 3 of the motion are denied.
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(4)

The Defendants deny that they owe the Plaintiff Fifty
Thousand Dollars ($50,000.00) or any other amount.
(5)

page 6 ]

These Defendants deny that their driver was
guilty of any negligence at the time and place of
this accident.
(6)

These Defendants allege that the Plaintiff was guilty of
contributory negligence.

(7)
These Defendants allege that the accident was unavoidable
insofar as their driver, Rodney Paul Melton, was concerned.
(8)

These Defendants allege that at the time and place of this
collision their driver was confronted with a sudden emergency
without fault on his part and that in said emergency he
acted as a reasonably careful person would have done and
was guilty of no negligence.
(9)

These Defendants allege that nothing their driver did or did
not do at the time and place of the accident was the proximate cause of the accident.
(10)
...1\.ll allegations of the motion for judgment not specifically
admitted are denied.
HILARY NEWMAN and
BUFORD NEWMAN
By Counsel
G. P. YOUNG, P. D.

*

*

*

*

*

Received & Filed in Clerk's Office Sept. 16, 1963
DAISY L. MYERS, D. C.
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1

Given:
JMM
Judge
''Negligence'' is a failure to exercise reasonable care or
the violation of some positive duty imposed by law.
"Reasonable care" is that care which a reasonably prudent
person would have exercised under the same or similar circumstances.
A "Proximate Cause" of an event is a cause which, in
natural and continuous sequence, unbroken by any efficient
intervening cause, produces the event, and without which the
event would not have occurred; it is an act or omission which
immediately causes or fails to cause the event; an act or
omission occurring or concurring with another act, where,
had it not happened, the event would not have occurred.
page· 10 ]

2

Given:
JMM
Judge
THE COURT INSTRUCTS THE JURY:
That it is the burden of the defendant to explain to the
satisfaction of the jury his presence on the wrong side of the
road at the time of the accident.
page 11 ]

3

Given:
JMM
Judge
A person who, in obedience to a stop sign, stops before
entering an intersection, has the right to proceed under such
circumstances that a reasonably prudent person so situated
would have concluded that it was reasonably safe so to do.
And under these circumstances he has a right to assume that
the driver~ of oncoming vehicles will themselves obey the
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law and keep their vehicles under proper control; and he
may act under such assumption unless and until the contrary
appears or in the exercise of reasonable care should have
appeared.
page 12 ]

4
Given:
JMM
Judge

THE COURT INSTRUCTS THE JURY:
That if you find for the plaintiff in arriving at the amount
of your verdict you may take into consideration the following elements of damage:
1. The actual amount paid for hospital bills, doctor bills,
nursing expense, and transportation to and from a doctor.
2. Any amount you deem fair and just for his physical
injuries, pain and suffering.
3. Whether or not his injuries are permanent and the
probable duration of the same.
page 13 ]

A.
Given:
JMM
Judge

The Court instructs the jury that 1\{elton, who was approaching on a main highway, had the right to assume:
(1) That Dalton would keep a reasonable lookout and would
see and heed what was in plain view;
(2) That Dalton would drive at a reasonable speed considering all the circumstances then and there existing;
(3) That Dalton would yield the right of way if Melton
was so closely approaching at a lawful speed that a reasonably prudent person, in the exercise of ordinary care, would
have yielded the right of way.
And J\llelton had the right to assume all of the above until
he knew, or in the exercise of reasonable care should have
known, the contrary.
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B
Given:
JMM
Judge

A stop sign is notice that danger lies ahead, and it is the
duty of the driver of a vehicle faced with a stop sign to stop
at a point from which, in the exercise of reasonable care, he
can see traffic moving on the highway he proposes to enter.
The duty to look requires not only the physical act of looking,
but also reasonably prudent action to avoid the dangers
which an effective lookout would disclose. And if you believe
from the evidence that the plaintiff violated any of the foregoing duties and that such violation was the sole proximate
cause of the collision1 or that it efficiently contributed to cause
the collision, then you shall return your verdict in favor of
the defendant.

page 15 ]

D.
Given:
JMM
Judge

The Court instructs the jury that if you believe from the
evidence that the Dalton pick-up stopped at the intersection
of the side road and Route 221 and that the motor vehicle
operated by Melton was so closely approaching at a lawful
speed that a reasonably prudent person in the exercise of
ordinary care would have yielded the right of way, then
Melton had the right to assume that the Dalton vehicle would
yield the right of way until the contrary reasonably appeared
to him, }.{elton.
page 16 ]

E.
Given:
JMM
Judge

The Court instructs the jury that the mere fact that there
has been an accident and as a result thereof the Plaintiff has
been injured does not of itself entitle the Plaintiff to recover.
In order to recover against the Defendant the burden is upon
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the Plaintiff to prove by a preponderance of evidence that
the Defendant was guilty of negligence and that such negligence was the proximate cause of the collision.
And in this connection the Court further instructs the
jury that even though you may believe from the evidence
that the Defendant was guilty of negligence which was the
proximate cause of the collision, nevertheless, if you further
believe from the evidence that the Plaintiff also was guilty
of negligence which proximately contributed to cause the
collision, then your verdict must be for the Defendant.
The law does not undertake to apportion or balance negligence of the parties where both are at fault in order to ascertain which one is most at fault, but the Plaintiff cannot
recover in this case if he was guilty of any negligence which
contributed proximately to cause the collision.
page 17 )

G.
Given:
JMM
Judge

The Court instructs the jury that your verdict in this case
must not be based upon sympathy or guesswork for either
of the parties but must be based solely upon the evidence and
the instructions of the Court.
The jury are the sole judges of the weight to be given to
the evidence and to the credibility of the witnesses, and in
ascertaining the preponderance of the evidence and the
credibility of the witnesses you may take into consideration
the demeanor of the witness on the witness stand; his apparent candor or fairness; his bias, if any; his intelligence;
his interest} or lack of it, in the outcome of the case; his
opportunity, or lack of it, for knowing the truth and for
having observed the facts to which he has testified; and from
all these and taking into consideration all the facts and circumstances you are to determine the preponderance of the
evidence and the credibility of the witnesses.
page 18 )

NO. H
Given:
JMM
Judge

The following tables of speed and stopping distances show
the results of experiments made 'vith automobiles and trucks,

9
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unloaded, except for the driver, equipped with four-wheel
brakes, in good condition, on hard, dry, approximately level
stretches of highway, free from loose material.
These tables create no presumption in law.
SPEED IN

Miles
per
hour
3

10
15
20
25
30
35
40
45
50
55
60
65
70
75
80
90
100
2

AVERAGE STOPPING
DISTANCES

TOTAL
STOPPING
DISTANCES:
DRIVER AND

Truck Average
Brakes Driver
(Brakes Reaction
Feet
Auto
on All Time %,
per
Brakes Wheels) Second Autos Trucks
Second (In feet) (In feet)(In feet)(In feet)(In feet)

4.25
14.67
22.0
29.34
36.62
44.0
51.3
58.7
66.0
73.3
80.7
88.0
95.3
102.6
109.9
117.2
132.0
146.6
2.95

5
12
21
32
47
63
82
104
128
155 .
185
217
252
289
328
425
514

7
17
30
47
67
92
120
152
187
227
270
316
367
422
480
607
750

11
16
22
27
33
38
50
55
61
66
71
77
82
88
99
109

*

*

*

16
28
43
59
80
101
126
154
183
216
251
288
329
371
416
524
623

44

18
33
52
74
100
130
164
202
242
288
336
387
444

504
568
706
859

page 19 )

*

*

ORDER
This day came the parties in person and by their respective
attorneys and also 1\!Irs. Eunice M. Sprinkle, Court Reporter,
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who was duly sworn to take down and transcribe the proceedings in this case.
THEREUPON came a panel of thirteen jurors duly summoned who were examined and found free from exception
and legally qualified to serve as jurors in the trial of this
case. Thereupon the Plaintiff and Defendants by their attorneys having alternately each stricken from said panel
three of said jurors, the remaining seven, to-wit, Edgar N.
Cochran, Virginia Crockett, Lannie Leonard, Dyer Smythers,
T. B. Bowman, Mason Cloud and William A. Eerier were
duly sworn to well and truly try the issue joined between the
parties.
THEREUPON after opening statements by counsel for
the Plaintiff and Defendants, evidence was introduced· on
behalf of the Plaintiff and upon the completion of the
Plaintiff's evidence in chief, the Defendants, by Counsel,
moved the Court to strike the Plaintiff's evidence because
it showed as a matter of law that the Plaintiff was guilty of
contributory negligence and failed to show as a matter of
law that the Defendants' driver was guilty of primary negligence, which motion the Court overruled and the Defendants,
by Counsel, excepted.
THEREUPON evidence was introduced on behalf of the
Defendants and upon the conclusion of all the
page 20 J evidence the Defendants again, by Counsel, moved
the Court to strike the Plaintiff's evidence because it showed that the Plaintiff was guilty of contributory
negligence as a matter of law and that the Defendants' driver
was not guilty of primary negligence as a matter of law,
which motion the Court overruled, and the Defendants, by
Counsel, excepted; and the Plaintiff, by Counsel, moved the
Court to strike the evidence of the Defendants because it
showed as a matter of law that the Defendants' driver was
guilty of primary negligence, which motion the Court overruled, and the Plaintiff, by Counsel, excepted.
And the jury, having received the instructions of the Court
and heard argument of Counsel, retired to their room and
after a time returned the following verdict, to-wit:
"We, the jury, upon the issue joined, find in favor of the
Plaintiff, Roscoe Dalton, and against the Defendants, Hilary
Newman and Buford Newman, t/a Newman Brothers and
fix his recovery at Forty Thousand Dollars ($40,000.00)
l\fason Cloud, Foreman''
THEREUPON the Defendants, by Counsel, moved the
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Court to set aside the verdict as being contrary to law and
evidence and without evidence to support it, and as being
excessive in amount, and requested the Court to permit them
to assign the grounds of their motion in writing, on or before
December 12th, 1963 which request the Court granted, and
the Court not now being advised of its opinion doth take
time to consider.
Enter this 5th day of December, 1963:
JACK M. MATTHEWS
Judge
page 21 ]

*

*

*

*

*

*

*

*

*

*

MOTION TO SET ASIDE THE VERDICT
(1)

The Defendants, by Counsel, move the Court to set aside
the verdict in this case and enter judgment for the Defendants non obstante because:
(a) The evidence shows as a matter of law that the Plaintiff was guilty of contributory negligence.
(b) The evidence shows as a matter of law that the Defendants' driver was not guilty of primary negligence.
(2)

The Defendants, by counsel, move in the alternative, that
the Court set aside the verdict as excessive and award the
Defendants a new trial on the question of damages for the
reason that the verdict was clearly excessive and is not supported by the evidence.
HILARY NEWMAN, ETC.
By Counsel

*

*

*

*

*

Received & Filed in Clerk's Office Dec. 9, 1963
M. B. MONTGOMERY, Clerk
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page 22 ]

*

*

*

*

*

FINAL ORDER
This day came again the parties, by counsel, and the Court
having heard argument on the motion to set aside the verdict
heretofore rendered in favor of the Plaintiff, doth overrule
the same. It is, accordingly, ADJUDGED AND ORDERED
that Roscoe Dalton recover of the Defendants, Ililery Newman and Buford Newman, t/a Newman Brothers, the sum of
Forty Thousand Dollars ($40,000.00), with interest from the
5th day of December, 1963, and his costs in this behalf expended, to which action of the Court in overruling the motion
to set aside the verdict and entering judgment for the Plaintiff the Defendants, by counsel, excepted.
The Defendants having indicated their intention to apply
for a writ of error it is further ORDERED AND ADJUDGED
that execution of the judgment herein rendered be stayed for
a period of ninety (90) days, provided the Defendants, or
someone for them, shall, within thirty (30) days execute a
bond with surety approved by the Clerk of this Court in the
penalty of Five Hundred Dollars ($500.00), conditioned to
pay such damages as may accrue to any person by reason
of such suspension in case a writ of error to such judgment
be not petitioned for within such time or if so petitioned,
shall not be effectual within the time so provided.
Enter this 30 day of December, 1963:
JACI{ 1\tf. MATTHEWS

page 23 )

*

*
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*

*

*

*

*

*

NOTICE OF APPEAL AND ASSIGNl\JIENTS OF ERROR
The Defendants, by Counsel, hereby give notice that they
will present to the Supreme Court of Appeals of Virginia a
petition for a writ of error to the judgment entered against
them on the 30th day of December, 1963, in favor of Roscoe
Dalton, and assign the following error:
.
(1) The Court erred in overruling the Defendants' motion
to strike the evidence of the Plaintiff.
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(2) The Court erred in overruling the Defendants' motion
to set aside the verdict and enter judgment for the Defendants
non obstante, for the reasons that:
(a) The evidence shows as a matter of law that the Plaintiff
was guilty of contributory negligence.
(b) The evidence shows as matter of law that the Defendants' driver was not guilty of primary negligence.
(3) The verdict was contrary to the evidence or plainly
wrong.
( 4) The Court erred in not setting aside the verdict as clearly excessive, and in the alternative, awarding the Defendants
a new trial on the question of damages.
HILARY NEWMAN ET AL
By Counsel
G. P. YOUNG, P. D.

*

*

*

*

*

TRANSCRIPT OF TRIAL
Hillsville, Virginia
December 5, 1963
Reported by:
Mrs. Eunice M. Sprinkle
Court Reporter
R.F.D. 2, Box 211-D
Roanoke, Virginia
INDEX
PLAINTIFF'S WITNESSES:
REDIRECT CROSS DIRECT
TROOPER T. G. MAGGARD
7
2'
ROSCOE· DALTON
18
12
27
28
32
MRS. TOKIE DALTON
DEFENDANT'S WITNESSES:
PAUL MELTON
MRS. ROSIE DALTON
(ltecalled)
MRS. AL!IA DEAL
(Recalled)
TROOPER
T. G. MAGGARD
. .,

47
65

55
70
86

75
85

79
87

14

Supreme Court of Appeals of Virginia

EXHIBITS:
PAGE
PLAINTIFF'S EXHIBIT NO. 1
"
"
"2
"
"
"3
DEFENDANT'S EXHIBITS NOS. A thru D

27

37

41
46

.MOTIONS:
DEFENDANT'S 1iOTION TO STRIKE
PAINTIFF'S EVIDENCE
DEFENDANT'S ~lOTION TO SET ASIDE
VER.DICT OF JURY
INSTRUCTIONS
VERDICT OF JURY
CERTIFICATE OF JUDGE
CERTIFICATE OF CLERK
CERTIFICATE OF CLERK
CERTIFICATE OF CLERK

41
89
88
89
91
92
93
94

VIRGINIA:
In the Circuit Court of Carroll County
Plaintiff,
ROSCOE DALTON,
vs.
HILARY NEW~IAN AND BUFORD NEWMAN,
Trading under the firm name and style of
NEWMAN BROTHERS
Hillsville, Virginia,
Defendant.
STENOGRAPHIC REPORT of all the testimony, together
with the motions, objections and exceptions on the part of
the respective parties, the action of court in respect thereto
and other incidents of the trial of the case of Roscoe Dalton,
Plaintiff, vs. Hilary Newma;n and Buford Newman, Tradilng
under the finn narne and style of N e.wma;n Brothers, tried at
Hillsville, Virginia, on December 5, 1963, before the Honorable Jack ~L ~Iatthews and a jury, in the Circuit Court of
Carroll County, Virginia.
APPEARANCES: J. L. Tompkins, Esq.,
Hillsville, Virginia,
Counsel for Plaintiff;
George P. Young, Esq.,
of
Campbell & Campbell
Wytheville, Virginia; and
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Trooper T. G. Maggard

page 2 ]

Raleigh Cooley, Esq.,
Hillsville, Virginia,
Counsel for Defendant.
December 5, 1963
9:00a.m.

(The reporter was sworn.)
The Court: Gentlemen, are you ready!
Mr. Tompkins: Yes, sir.
Mr. Young: Yes, sir.
The Court : All right, call a venire of thirteen.
(A jury of seven was duly impaneled and sworn.)
(Mr. Tompkins opened to the jury in behalf of the Plaintiff; and Mr. Young opened to the jury in behalf of the Defendant.)
TROOPER T. G. MAGGARD,
a witness called on behalf of the Plaintiff, being first duly
sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Tompkins:
Q. Mr Maggard, you are a State Trooper located here
in Carroll County Y
A. Yes, sir, that is correct.
Q. Were you called upon to investigate the
page 3 ]
accident in this caseY
A. Yes, sir, I was.
Q. What day was thisT
A. It was on the 26th day of October, Friday evening, it
happened approximately 12 :35 p. m.
Q. Do you recall whether or not the road was dryT
A. Yes, sir, the road was dry.
Q. It was dryf
A. Yes, sir.
Q. What time did you get your call Y
A. I got the call at 12 :40 and arrived at 12 :50.
Q. ~!r. ~laggard, go ahead and tell please the Court and
the jury what you found when you arrived at the scene of
the accident!
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Trooper T. G. lJ!JaggMd
A. When I arrived at the scene I found a 1954 Ford Pickup truck, and a 1960 Ford truck had been involved in an
accident at the intersection of State Route 672 and U. S.
Route 221. just east of the Big Reed Island Creek bridge.
At the time I arrived they were loading Mr. Dalton
in the ambulance, and I did not get to talk to
page 4 )
him at the scene or even later.
The investigation at the scene revealed the
road to be a 21 foot road; the Newman vehicle had been
traveling in an eastward direction; the Dalton vehicle traveling in a north,vard direction, or directly across the road in
front of the Newman vehicle. The road at that point traveling
toward the Newman vehicle is not marked for passing. There
is a solid line there due to a curve on past the point of the
wreck.
The point of impact happened 3 foot and 7 inches from
the north edge of the road Q. That's three feet and A. Seven inches, yes, sir. I determined that from the left
rear mark of the pick-up truck, the left rear tire mark where
it was marked sideways.
Q. That was Mr. Dalton's?
A. ~Ir. Dalton's vehicle, yes, sir. There was a mark 2 foot
and 6 inches showing where the vehicle had been knocked
sideways. The vehicle then of Mr. Dalton's spun around and
went off the road over au embankment and struck a tree,
and from the point of impact it traveled 26 paces to where
the vehicle had stopped.
page 5 )
Mr. Melton's truck, who was the driver for
the N ewmau Brothers, that vehicle went on up
the road 52 paces before it stopped. There was no skid
marks showing that the brakes, or that the truck had skidded,
whereas, l\1r. Melton could have pulled on up the road, but
from the point of impact the vehicle did go 52 paces.
The stop sign, which Mr. Dalton would have had to stop
for, is 12 foot and 4 inches from the south edge of the road.
The point of impact happened 70 paces from the east end of
the bridge.
Q. Seventy paces, do you speak of paces as yards!
A. Approximately three feet, yes, sir.
Q. Seventy paces from the bridgeT
A. Yes~ sir, approximately 210 feet from the edge of the
bridge. The bridge itself is 86 paces, or approximately 258
feet; and then there is approximately 135 paces of visibility
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west of the bridge, before you get to a curve to where visibility
would be blocked.
Q. Row many paces was that Y
A. One hundred and thirty-five paces, approxipage 6 ] mately 405 feet. The visibility at that point from
the stop sign is approximately 875 feet.
The Court: What was that last Y
A. The visibility from the stop sign is approximately 875
feet.
Q. That's looking westT
A. Yes, sir, looking west.
Q. Towards Hillsville 1
A. Yes, sir, it's limited looking east. That's about all I
know about it.
Mr. Tompkins:
Q. Let me ask you this, Mr. ~laggard. You say that this
accident occurred 3 feet and 7 inches from the edge of the
north lane of travel T
A, Yes, sir, now that's where the tires were. The rear end
of the pick-up would still be farther out toward the center
of the road, approximately three more feet out in the center
of the road.
Q. But he hit the back fender, is that correct!
A. He hit the left rear fender, yes, sir.
Q. And that was not in his lane of travel at all, was itT
A. No, sir, it wasn't.
Q. Did you see any evidence of any skid
page 7 ] marks or brake marks before the point of impact
that could have been made by the Newman truck!
A. No, sir, there was no skid marks.
Q. Well, if there wasn't any skid marks, were there any
tire marks at all showing that he was slowing down T
A. No, sir, I could not see any marks whatsoever there
that the vehicle had skidded.
Q. I believe you said that the stop sign was some 12 feet
away from the bard surface Y
A. 12 feet and 4 inches from the edge of the road, yes, sir.
Q. Now, you don't know how close Mr. Dalton got to the
hard surface before he stopped T
A. No, sir. As far as that goes, Mr. Tompkins, I don't
know that he even stopped.
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Q. And you say there is a visibility there of 875 feet from
the curve to the point of impact T
A. Approximately that, yes, sir.
Mr. Tompkins : That's all.
CROSS EXAMINATION
By Mr. Young:

Q. 1\:I:r. Maggard, you say that the point of
impact was about 3 feet 7 inches from the north
edge of the hard surface, and that you determined
that by a mark on the road there showing that it was shoved
sidewaysT
A. Yes, sir.
Q. And the rear end of the truck, you say, was extended
back towards the center of the road ho·w far, about 3 feet Y
A. I expect approximately three feet, the bumper and all.
Q. And you think that the pick-up was occupying about
6 feet 7 inches of that side of the hard surface of Route 221 Y
A. Yes, sir, something similar to that.
Q. The grade there from the point of impact is uphill to
the east going this way T
A. Yes, sir, it is; it is a slight grade.
Q. An uphill grade T
A. Yes, sir.
Q. And you say the visibility from the stop sign on west
is 875 feet, and the bridge is about 86 steps long!
A. Yes, sir, or approximately 258 feet.
Q. You were asked about tire marks or brake marks - and
I believe the truck was loaded, wasn't it Y
page 9 )
A. Yes, sir, it was loaded.
Q. With a load of stoneY
A. Yes, sir, it was loaded with stone.
Q. Would that make tire or brake marks on the road
loaded that way T
A. No, sir, a loaded truck without air brakes will not leave
black marks on the road, or skid marks.
Q. Did this truck have air brakes T
A. I think it just had mechanical brakes.
Q. Mr. Dalton at that time was not in any condition to make
any statement, was heY
A. No, sir, he was not.
Q. Was Mrs. Dalton T
page 8 ]
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A. I talked with Mrs. Dalton at the hospital later, I believe it was probably two or three days later.
Q. Mr. Maggard, where did the Dalton pick-up come to
rest!
A. It come to rest with the right side of the vehicle over
against the tree. The left door was open on the vehicle, and
it was over a light embankment.
page 10 ]

Mr. Young: Your Honor, may we introduce
these pictures in evidence.
The Court : Yes, sir.
Mr. Young: I will show this to the jury in just a moment.

Q. Would you indicate on there where it came to rest!
A. The vehicle come to rest with the right doorThe Court: The gentlemen of the jury can't see that.
A. Oh. (witness turns picture so that the jury can see it.)
The vehicle was knocked around. The Newman vehicle
was traveling in this direction, and this vehicle pulled out
here and was knocked around and the right side of the
pick-up truck was against this tree. It was over a slight
embankment there. It is more of a bank than the picture
shows, but the truck was sitting on the right side down under
the embankment with the right door against this tree.
Q. The defendant's truck came on up on this shoulder here
and stopped f
A. Yes, sir, it did.
Q. I believe as shown by the picture there isn't
page 11 ]
any shoulder over hereY
A. No, sir, it isn't. It is right in the ditch line.
Q. Where did the pick-up show - did you examine the
pick-up to see where it had been hit Y
A. Yes, sir. It was the left rear fender and part of the
left rear tire had been hit.
Mr. Young: I believe that is all.
Witness stands aside.
The Court: We will recess for five minutes.
(The Court, jury, counsel and all parties interested returned to the courtroom and proceedings were resumed.)
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page 12 )

ROSCOE DALTON,
Plaintiff, being first duly sworn, testified as fol-

lows:
DIRECT EXAMINATION
By Mr. Tompkins:
Q. Your name is Roscoe Dalton Y
A. Yes, sir.
Q. How old are you, Mr. Dalton!
A. Seventy years old.
Q. And you were in this automobile accident that we are
investigating now Y
A. Yes, sir.
Q. Where had you been, Mr. Dalton Y
l\.. We had been to a funeral and come back and went down
to the Bridge Store to get some groceries and had started
back home.
Q. What were you driving¥
A. Driving a pick-up.
Q. A Ford pick-up?
A. Yeah. I had just traded for it about a month before
it happened.
Q. Who was traveling with you Y
A. lVIe and the old lady and two small kids.
Q~ And you were driving!
A. Yeah.
page 13 )
Q. Are you acquainted with that intersection,
~Ir. Dalton? I mean by that, that you have been
by there a number of times.
A. Yes, sir, I've been by there for years.
Q. For years. That's the way you go home T
A. Well, I traded there at that store where we went down
to twenty-five or thirty years.
Q. Now, when you left the store and drove on up to the
road how close - I'll ask you this first: Will you pleas estate
whether or not you stopped your pick-up T
A. Yes, Bir. I drove up, Oh, about as far as from here
along there somewhere and stopped, and me and the old
lady looked up and down the road, and the road was clear.
And just as I pulled my front wheels on the hard top of the
road this other truck come down from the other end of the
bridge, so I just clearedthe road and started down off -
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Q. Let me interrupt you a minute, please. You say you
cleared the road, what do you mean by thatY
A. I cleared the side where anybody had been coming this
way could went on yon way.
page 14 ]
Q. Now, Mr. Dalton, I want to ask you again,
did you stop and look in both directions Y
A. I shore did. Me and the old lady both did.
Q. And there was nothing at that time in sight from either
direction?
A. No, sir, there wasn't nothing in sight either way.
Q. And then you say you pulled up on the road and at that
time saw this truck coming?
A. Yeah.
Q. Was he across the bridge or A. He was just coming down the far end of the bridge
back towards Hillsville.
Q. He was on this side of the river?
A. Yes, he was plum]j across the river from where we was
at.
Q. How fast would you say that you went, if you know, when
you pulled across the road; how fast were you going?
A. Oh, I was in low gear. I couldn't been - the gravel here
next to the road and after you got on the hard top you couldn't
have went too fast across there.
Q. How many miles per hour would you say!
page 15 ]
A. It couldn't have been more than two miles
or something like that in low gear crossing there.
Mr. Young: More than what!
A. Better than two miles or something like that.

Mr. Tompkins:
Q. You think it is two miles an hour Y
A. It couldn't have been too much faster than that.
Q. And you say you had gotten your pick-up then across the
south lane of travel, or the east lane of travel!
A. Yeah.
Q. And going on across into what we call the river road into
the road where you were going Y
A. Yeah.
Q. Will you please state to the Court and jury whether or
not you had gotten your front part of your car off of the hard
surface entirely before you were struck Y
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A. I had done went down the river, and whenpage 16 ] ever I crossed the white line for this truck I watched back up this way to check if anything· had been
coming down it this way, and I never looked back this other
at this other truck at all and just drove off, and I g-uess my
back wheels was, Oh, I '11 say about that far on the hard top of
the road, and my front end was done off the hard top of the
road and it was going down on the gravel.
Q. In the direction that you were going?
A. Yeah.
Q. Then the last time that you had seen this truck as you
cleared your road you say it was across -as you cleared your
lane of travel, you say it was across the bridge from you Y
A. Yeah.
Q. What part of your truck was struck, Mr. Dalton?
A. It was struck, I'll say, about eight or nine inches lacking
being the back of the truck. You see where the truck hit the
bed on the pick-up, and it broke the standard off on that side,
and that is the last I ever recollect there whenever it hit that
thing. I never knowed nothing for five weeks after
page 17 ] that.
Q. You never did know that you were taken to
the Galax Hospital, I suppose T
A. No.
Q. You remember leaving· Galax and going to Roanoke?
A. I never even recollect leaving Galax going to Roanoke.
Q. Mr. Dalton, since this accident have you walked Y
A. The only way I can walk airy step is to hold to that (walker). I have held to that a time or two and think I could step
one step without it but I can't.
Q You can't do it?
A. No, sir. The leg was broke in the knee, and in the ankle
and through the hip.
Q Mr. Dalton, from the opening statement of the defendant's
attorney, it appears that there will be some evidence that will
come in that you did not stop at the intersection and came right
out into the face of this oncoming truck. Did that occur?
A. No, sir, we stopped right there. I can prove that. We
stopped there and looked each way. We had the
page 18 ] two little kids and they was standing up. They
won't sit down on the seat, they stand up right in
here between us.
Q. In your cab.
A. In our cab all the time.
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Q. And you're familiar with that intersection T
A. Sure, crossed that road, I guess, thousands of times.
Q. Do you recall a horn blowing?
A. No, sir, there wasn't a bit of racket of no kind that ever
I hear, and I can hear as good as a heap of people I guess.
Q. And as you pulled across the south lane of travel, or the
right lane of travel, going toward Floyd you saw this pick-up
coming beyond the bridge from where you were T
A. Yeah.
Mr. Tompkins: That's all, cross examine.

CROSS EXAMINATION
By Mr. Young:
Q. Mr. Dalton, I believe you said you were driving a Ford
pick-up at the timeT
A. Yes, sir.
page 19 }
Q. What model is it?
A. Oh, I think it's a '54.
Q. And Mrs. Dalton was sitting on the seat there with you 7
A. Yes, sir.
Q. And two small children Y
A. Was standing up between us.
Q. And you had come from down at the Bridge Store just
before the accident and you were going on across the highway,
221, on to your home on down Big Reed Island Creek Y
A. Yeah, that's right.
Q. You say you came on up there, what gear were you in as
you came up to the highway?
A. I was in second gear driving from the store coming up
there, and I stopped and I put it in low gear and watched the
road to go across. And there's loose gravel up to the hard top
of the road there, and that's about the only way I ever went
across there is to start across in low gear.
Q. You say you stopped before you started across in low Y
A. Yes, sir.
·
Q. Where was your car when it stopped with
page 20 ] reference to the highway or stop sign, either
one!
A. I just drove right up to the big stop sign there, and I just
drove right up to the edge of that stop sign with the wheels
out toward~ the hard top of the road.
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Q. Did you stop at the stop sign or up near the edge of
the hard surface T
A. I just drove by the stop sign a little. I drove up to the
stop sign here a while back and a fellow drove around with
a truck this way and he just didn't catch me, so ever since
then I drove here about three or five feet or something of
the hard top of the road.
Q. So the stop sign, I believe, is about 12 feet from the
road. Do you know whether that is correct?
A. I guess it's that far back. I never did measure it, but
I guess it's that far back.
Q. As I understand it, you say you drove up to a point
about three to five feet from the south edge of the hard
surface?
A. Yes, the road goes down to the store, a little room there
to go down to the store.
Q. You stopped there at that point, and you
page 21 ]
say you looked in both directions Y
A. Yes, sir.
Q. Which direction did you look first Y
A. I looked towards Hillsville first, and then I looked up
the other way and turned back and we started right across.
And just as the front wheels got out on the hard top of the
road that thing come around the far end of the bridge, so
I just give it plenty of room there. And the two little kids
where rides up there with us I crossed there awhile back
and hit down on that gravel and mashed the three year old
baby's mouth there, and so I just took it a little easy after
I crossed the hard top road going down that road.
Q. You said you looked towards Floyd first, to your right!
A. No. I looked towards Hillsville.
Q. Hillsville, I beg your pardon. You looked towards Hillsville first and "then you looked to the east lastT
A. Yeah.
Q. And when you looked did you see that truck coming?
page 22 ]
A. The truck wasn't a coming until I started
out on the hard top road and it come around then.
Q. You didn't see the truck when you first looked Y
A. No, sir, I didn't see it.
Q. You didn't see it?
A. No, sir.
Q. Please state where the truck was when you did see itY
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A. Well, when I looked back that way it was coming down
at the far end of the bridge.
Q. It was about the west end of the bridge when you first
saw it!
A. Yes, plumb across the river from the far end of the
bridge whenever the first time I ever seen it.
Q. I'm not quibbling with you, Mr. Dalton, but was it at
the east end of the bridge or the west end of the bridge
when you first saw it Y
A. It was back towards Hillsville from where we was at.
We was coming up this way.
Q. Hillsville end of the bridge that would be the west end,
wouldn't it Y
A. Yeah.
Q. And that's where it was when you first saw
page 23 ]
itt
A. Yeah.
Q. And you hadn't seen it come on down to the bridge
from the west Y You hadn't seen it at all 7
A. I hadn't seen it at all until I started across that hard
top road. It wasn't even in sight then.
Q. When you first saw the truck it was about at the west
end of the bridge f
A. Yeah, back towards Hillsville.
Q. You know how far that point is Y
A. No, I never did measure it.
Q. And at that time when you first saw the truck you say
your front wheels were right at the south edge of the hard
surface: is that true Y
A. I started across the hard top road there just as I seen
it, I guess something like that.
Q. You mean you were just starting across the road, right
at the south edge of the road, on the hard surface Y
A. Yeah.
Q. Is that correct!
page 24 .)
A. I was on the hard top road with my front
wheels.
Q. How far on the road were. you 7
A. Oh, I don't know, as far as that or further I guess.
Q. What?
A. The length of that there thing.
Mr. Tompkins: Put the distance in there, Mr. Dalton. You
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say "that thing," give the Court the benefit of your knowledge
on that, would that be three feet 7
A. It would be between three and four feet I guess.
Mr. Young:
Q. And that's where you were when you say you first saw
the truck?
A. When I saw the truck coming at the far end of the bridge.
Q. And you say you had your truck in low gear 7
A. Yes, sir.
Q. And you estimate your speed at about two miles an hour,
is that correct?
A. Ah, something like that I guess. I never
page 25 ) looked to see what miles it was.
Q. What did you do when you saw the truck coming toward you 7
A. I had done started across the road and I went on across
the road.
Q. I see.
A. I had the old lady and two little kids in there and it
would seem kinda foolish to pull out on the road there and
stop with the old lady and two little kids I would think.
Q. And you got over there to the other side in the west
bound laneY
A. I went plumb across there and the front wheels was
plumb down on the gravel.
.
Q. And the back end of your pick-up was in the westbound
lane of traffic, wasn't it?
A. It was just about eight inches back there from where
they told me afterwards where that mark was where it slid
going off there.
Q. Can you tell the jury how much of your pick-up truck
was on the hard surface of the road w.hen it was struck?
A. Well the wheels - I never did measure how fer the back
end is from the :wheels up to the center of the
page 26 ) wheels there. I never measured that. I guess six
or seven feet from the white line down to the end
of my pick-up where it was hit.
Q. Mr. Dalton, did you see another car right behind the
truck that struck your pick-up?
A. No, sir, I never seen nothing be.hind it. I never looked
back at that thing after it come into the far end of the bridge.
I was getting across the road and giving plenty of room for it.
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Q. I see. You never did see another car behind the truck T
A. No, sir.
Q. And when you saw the truck at about the west end of the
bridge you didn't look at that truck again!
A. I looked up the road and then I give it room. And I
looked back and it was coming out the end of the bridge then.
Q. You mean you saw the Newman truck again after you
saw it the first time Y
A. I looked each way, and I seen it and then after I got out
here a piece I watched for something coming down on the side
I turned out. On the side where I turned out they
page 27 ) had been coming pretty fast too, so I watched
that too after I give this other truck thewhite
line on back to its side.
Q. Do I understand that you never did see the Newm~n
truck after you saw it at the west end Y
A. No, I never did see it any more. When I crossed the
white line I watched the way it was coming down, if there
had been anything coming that way it would hit us in the
front.
Mr. Young: All right.
RE-DIRECT EXAMINATION
By Mr. Tompkins:
.
Q. ~fr. Dalton, do you know what your hospital bills were T
A. Better than $4,000.00.

Mr. Tompkins: If the Court please, I want to introduce
these, and as I have it I believe that is $4,139.53.
The Court: Let it be introduced as Plaintiff's Exhibit
No.1.
Mr. Tompkins:
Q. Mr. Dalton, do you still suffer Y
A. Sure, and I cannot sleep until twelve o'clock, and sometimes it is two o'clock.
Mr. Tompkins: That is all.
page 28 ) Witness stands aside.
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MRS. TOKIE DALTON,
another witness called on behalf of the Plaintiff, being first
duly sworn: testified as follows:
DIRECT EXAMINATION

By Mr. Tompkins:
Q. You are Mrs. Dalton Y
A. Yes, sir.
Q. What is your first name!
A. Tokie.
Q. Mrs. Dalton, were you with your husband and littl~
children the day of this accident Y
A. Yes, sir.
Q. Where had you been, J\tirs. Dalton Y
A. We had been to a funeral and went down to the Bridge
Store to get some groceries.
Q. Do you kno'v about what time you left the Bridge Store T
A. I would say about 12 :30, but I might not be right.
Q. It was before you had your dinner hour?
...A.. Uh huh.
Q. As you approached the hard surface Route
page 29 ) 221, will you please tell the Court and jury what
Mr. Dalton did, if anything?
A. Well, he stopped and we both looked. He looked and I
looked and there wasn't anything coming, the road was clear
and he pulled out on the top and he ·seen this truck, and like
everybody we tried to get across.
Q. Now, did you see the truck?
A. Yes, I seen it before he got to the - when he seen it I
saw it.
Q. Before it got to the bridget
A. Uh huh, but I couldn't say anything because we was
done out on the hard top.
Q. And at the time you went out on the hard top you had
looked and nothing was coming Y
A. Nothing was coming.
.
Q. Give us your best estimate as to how far you had gotten
on the hard top when you saw this truck!
A. Well, I'd say three or four feet.
Q. Three or four feet.
A. The front end.
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Q. And about how far had you stopped from the hard
surface at the time you stopped Y
page 30 )
A. I'd say four feet.
Q. And was it necessary, and did he change
gears, or put it in low gear?
A. Yes, sir~ he put it in low gear.
Q. Mrs. Dalton, how fast would you say that he pulled
across the right lane, or the east lane, of the road, what do
you think he was making Y
A. Two or three miles.
Q. Two or three miles an hour. And doing that was he able
to clear that lane for oncoming traffic Y
A. Yes.
Q. Was that the same lane of travel or traffic that the
Newman Brothers driver was in Y
A. Yes, sir.
Q. Will you please state whether or not you heard a horn
sound!
A. I did not.
Q. Do you know what part of your truck was struck, your
pick-up, Mrs. Dalton Y
A. It was from the back wheel back to the back end of the
bed on the left side.
Q. On the left side.
A. Uh'huh.
.
Q. And in what lane of travel!
page 31 ]
A. Left lane.
Q. The left lane, or the north lane!
A. Yes.
Q. And that would not have been the lane of travel for the
·
Newman driver Y
A. No.
Q. When your pick-up was struck do you know how far
you were knocked, and in which direction you went!
A. We was knocked I guess 30 feet.
Q. Knocked thirty feet.
A. Uh huh.
Q. Up the road?
A. Yeah.
Q. And sideways?
A. Yes, sideways.
Q. Now~ were you thrown out of the truck!
A. I think I was. I was kinda knocked out a few minutes
I guess, but I was on the ground when I come to myself.
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Q. Where were you Y
A. I hardly know, but I would say I was kinda up towards
Dugspur on the left side.
Q. On the hard surface, or the shoulder of the
page 32 ]
the roadT
A. The shoulder of the road.
Q. On the shoulder of the road on the same side you were
struck onf
A. Yeah.
Q. And where was your husband Y
A. He was throwed over against a tree.
Q. Further than you were Y
A. Yes.
,
Q. And where were the children T
A. They was still further. ,
Q. On down I guess, down the slope into the tree Y
A. Uh huh.

Mr. Tompkins: You may take the witness.
CROSS EXAMINATION
By Mr. Cooley:
Q. Mrs. Dalton, I just want to understand what you've
said. You were proceeding out this gravel road from the
Bridge Store T
A. Yes, from the Big Bridge Store.
Q. That is actually heading almost north. And you
stopped T
page 33 )
A. Yes, sir.
Q. About how far from the pavement of the
road itself?
A. I'd say three or four feet.
Q. Three or four feet from the pavement?
A. Uh huh.
Q. And you looked in both directions Y
A. Yes, sir.
Q. You looked yourself!
A. Yes, sir.
Q. And you saw nothing coming in either direction f
A. No, sir, I didn't.
Q. Could you see the other side of the bridge, to the west
side?
A. Yes, sir.
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Q. Then what did you do f
A. Well: after the road was clear he started to pull out,
and when he started I reckon he seen the truck a coming,
and then he went to go across.
Q. Did you see the truck tooT
A. After we got on the hard top I saw it.
Q. Where was it when you first saw it Y
A. It was coming around the curve.
page 34 ]
Q. It was coming around the curveT
A. Uh huh.
Q. On the other side A. Back towards Hillsville.
Q. On the other side of the river 1
A. Uh hnh.
Q. A lo,t of people call that a river, but that is Big Reed
Island Creek?
A. Yes.
Q. And you first saw it coming around the curve 7
A. Yes.
Q. And you were still on the hard surface?
A. Yes.
Q. Did your husband make any effort to speed up or anything?
A. I don't know about that but he kept traveling.
Q. He just kept traveling?
A. Uhhuh.
Q. So you don't know whether he increased his speed or
attempted to stop T
A. I don't think he increased his speed. He wasn't traveling very fast and he had it in low gear.
page 35 ]
Q. 1\tlrs. Dalton, would you give your best
estimate of about how far it was from the point
where the pick-up stopped before you entered the road to
the point where it hit, or the collision and impact?
A. 1Vhat do you mean, from where he stopped when he
stopped.
Q. In other words, your testimony is as I understand it,
that you came up to about three or four feet of the pavement
and stopped f
A. Yes, sir.
Q. And you were hit somewhere out here in the road.
About how far was it between those two points Y
A. Where we was hit from back to the center of the road T
Q. No, back to where you stopped?
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A. I don't know how wide the road was.
Q. Just give us your best estimate?
A. You mean when we pulled up and stopped how far it
was back, is that what you mean f
Q. No. You pulled up and stopped; then you pulled out
into the road, and then somewhere in the road here your truck
and the Newman truck collided.
A. Uu huh.
page 36 ]
Q. The point where they collided and this point
where you stopped?
A. From the back wheel I think one of the boys measured it
was eighteen inches on the highway. I am not sure of that, but
any how the bed wouldu 't be over two foot further out than
the hind wheel.
Q. You don't know; you remember when you were hit!
A. Yes.
Q. Were you plumb off the road Y
A. The front of the pick-up was off the road.
Mr. Cooley; That's all.
Witness stands aside.
Mr. Tompkins: If the Court please, by agreement we have
agreed to introduce or let me read the doctors' report. You
just want me to read them or let the jury read them Y
The Court: You may read them. (Mr. Tamppage 37 ] kins reads doctors' reports as follows :)
''Roanoke Memorial Hospital
Roanoke, Virginia
November 20, 1963
'' J. L. Tompkins
Attorney at Law
Hillsville, Virginia
"In re: Mr. James Roscoe Dalton
''Dear ~Ir. Tompkins:
''In reply to your request of November 19, 1963, I submit
the .following information:
''This patient was transferred to this .hospital from the Wad-
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dell Hospital in Galax~ He sustained severe head injuries and
was unconscious approximately a week, and had intermittent
episodes several days thereafter. He also sustained injuries
to his right thigh. On examination the patient was not too
well oriented. I-Iis general condition was only fair. He is apparently an arteriosclerotic, some cardiac involvement. There
were no positive neurological findings. The extremities revealed false motion of the region of the right hip with pain on
attempted motion. A review of the x-ray show a subtroachanteric fracture with menial and upper displacement
page 38 ) of the distal fragment to a considerable degree.
Some callus formation is also noted. The patient
was treated and discharged as inp~roved on February 25th,
1963, to report to the Waddell Hospital in about a month for
recheck x-ray.
''Yours very truly,
Martha C. Judd, R. R. L.''
And we ask that this be marked please, sir.
The Court: Plaintiff's Exhibit No. 2.
(Received and filed as Plaintiff's Exhibit No. 2.)
Mr. Tompkins: This is a report from the Waddell Hospital.
"Name of injured: 1\fr. Roscoe Dalton, Route 3, Box 143,
Hillsville, Virginia; age 68." That was at that time.
"Date of injury: October 26, '63."
"Location of accident: Highway 221, 5 miles from Hillsville.''
"Date of first examination: 10-26-63."
"Was there any evidence of any intoxicants:" That's not
marked, yes or not.
''Had injured received first-aid or other treatment for the
injury before coming to this hospital 1 No.'' And
page 39 ] then it says: "For whom?" And that's blank.
''Was patient hospitalized? Yes.''
"Narne the Hospital. Waddell Hospital, Galax. 10-26
through 11-28-63.'' That is '63 on here, she evidentaUy means,
of course, '62.
"Amount of bill:" And that is shown as "Waddell Hospital, $1354.03. '' That's one of the bills that has been introduced.
"Patient's account of accident: Pulled across road and a
gravel truck hit him in an intersection. Comminuted fracture
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of the inter-subtrochanteric the proximal end of the right
femur with considerable overriding of the fractured point.
Cerebal contusion, possible fractured skull. Lacerations of
the forehead and shock.''
''State any physical impairment or disease not the result
of the accident?'' There was none.
"Were x-rays taken T Yes."
"By whom T Dr. Vaughn, Waddell Hospital; address:
Galax.''
''Of what part of the body were pictures taken Y Right hip.''
''Findings : See above.''
''Nature of treatment: Suturing lacerations
page 40 ] of forehead, medicals, Thomas splint applied to
right leg.''
"Date injured last treatment by you: 11-28-63. ''
''Has the patient made a complete recovery! No.'' ''If not,
do you anticipate a complete recovery?" That is a question
mark. "T" "If a complete recovery is not expected explain
in detail.'' That is not explained. ''Transferred to Roanoke
Memorial Hospital, Roanoke, Virginia.''
''Nature and extent of disabilities: Total disability.''
''Contributing cause of disability. Complications, respiratory distress, early pneumonia, cerebal contusion, edema.''
''Date total disability began: 10-26-63.''
"Date released to resume part time work: Unknown."
"Date released to resume full time work:" Is not marked.
''Estimated future duration of disability:'' And that isn't
marked.
·
"Date of report: 12-15-6_2."
(Signed) "R. M. Barrow, M.D.
Waddell Hospital
.. Galax, Virginia''
page 41 )
The Court: Mark that Plaintiff's Exhibit No. 3.
~Received

and filed as Plaint!ff's Exhibit No. 3)

Mr. Tompkins : We rest.
Mr. Young: We would like to make a motion, please.
IN CHAMBERS:
Mr. Young: If the Court please, we move the Court to
strike the plaintiff's evidence on the ground that it fails to
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show any negligence on the part of the defendant, and shows
contributory negligence on the part of the plaintiff.
The plaintiff testified that he came up and stopped within
three or four feet of the south edge of the hard surface and
looked to the west first and saw no vehicle approaching,
although the vehicle of the defendant was necessarily in
plain view. I submit to the Court it would have been physically impossible not to have been in plain view when he looked.
He looked to the east and saw no vehicle coming, and then
proceeded up onto the hard surface of the highway at a speed
of two miles an hour in low gear, and when he got
page 42 ] three or four feet up on the hard surface he looked again and saw the defendant's truck at about
the west end of the bridge, and the evidence of the plaintiff
is that the west end of the bridge is about 468 feet from the
point where the accident occurred. The plaintiff then said
he went on across the highway after seeing the defendant's
car at that point and the front end of his pick-up was on the
north side of the highway with the rear end six feet and
seven inches from the north edge of the hard surface in the
westbound lane where he was struck. The width of the highway, so the plaintiff's evidence shows, is 21 feet. So according to plaintiff's testimony, from the time he stopped
three or four feet from the south edge of the hard surface
to the point of collision was 4 feet plus 10-1;2 feet. He traveled
about eighteen feet from the time he stopped up to the point
'vhere the rear end of his truck was when he was hit. During
that time he traveled about 18 feet.
The plaintiff testified he saw the defendant's vehicle at
about the western end of the bridge, and had not seen it
before that. And the plaintiff's evidence shows the distance
west toward Hillsville is 405 feet to the west end
page 44 ] of the bridge. The defendant's truck had 405
feet from where it came into view at the west end
of the bridge down to the point where the plaintiff first saw
it and hit the plaintiff. It was plain, open, daylight and he
was bound to have seen it if he look6d because it was there,
and if he didn't see it it was either because he didn't look or
didn't look carefully.
Another reason is that the plaintiff said he saw the defendant's truck at the west end of the bridge and coming
toward him, and at that point, three or four feet, he was up
on the road. which left 18 feet in front of him clear and
he continued on across the road at 2 miles per hour, and
never looked again to see where the truck was.
The Court of Appeals has said that it is just as much
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negligence to drive at a too slow speed as it is to drive too
fast. I have those cases here. Both of those cases involved
intersection accidents. And the plaintiff himself said he didn't
increase his speed; that he was proceeding at about two miles
an hour, when he knew this truck was coming toward him at
a distance, and he also knew that if he stopped right there
seventeen or eighteen feet of the road would have been left
open.
My motion is that the evidence convicts the
page 45 ]
plaintiff of contributory negligence as a matter
of law that I don't think reasonable men could differ on the
point.
The Court: How long did he say that bridge was Y
Mr. Tompkins: 258 feet.
The Court: How far then is it from the bridge Y
Mr. Young: 70 steps.
1\{r. Tompkins : 210 feet.
The Court: From the plaintiff's own statement when he
first saw the truck he was 3 to 4 feet on the hard surface
and the truck was a distance of 468 feet from him. I think
it is a jury question whether or not Mr. Dalton entered this
highway with reasonable safety to himself and others. There
is no issue but what he came to a stop and apparently came
at a proper place where he could see both ways. And as I
understand, the purpose is to stop and not enter the highway
until he can do so with reasonable safety to himself and
others using the highway.
Mr. Tompkins: In this transit company case the
page 46 ] vehicle was 259 feet from him and drove into
the intersection thinking the fellow would certainly see him, and the jury upheld the verdict in that case
where he saw the man that close to him and thinking he would
certainly stop.
Mr. Young: We except to the ruling of the Court.
(The Court, counsel, jury and all parties interested return ·
to the courtroom and proceedings are resumed.)
Mr. Young: We would like to introduce these pictures.
The Court: In any particular order Y
Mr. Young: No, sir.
(Pictures are received and filed as Defendant's Exhibits
Nos. A through D.)
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page 47]

PAULMELTON,
a witness called on behalf of the Defendant, being
first duly sworn, testified as follows :
DIRECT EXAMINATION
By Mr. Young:
Q. Your name is Paul Melton Y
A. Yes, sir.
Q. Where do you live, Mr. Melton Y
A. On Franklin Street here intown.
Q. Speak a little louder, please, sir, so the Court and jury
can hear vou. You live where?
A. Her~ on Franklin Street here in town.
Q. How old are you Y
A. Thirty-eight.
Q. I believe you were driving ~Ir. Newman's truck at the
time this accident happened Y
A. Yes, sir.
Q. What kind of truck was itt
A. It was a '60 Ford dump truck.
Q. In which direction were you goingY
A. East.
Q. Was the truck loaded Y
.l\.. Yes.
Q. Loaded with stone or rock¥
page 48 ]
A. Yes, sir.
Q. Before you got down there to the bridge over
Big Reed Island Creek did you come upon another car that
was traveling· east the same way you were 1
A. Yes, I was coming down the hill up there and a Ford Falcon running along about 30 miles an hour, and I was having to
hold my truck with the brake and I pulled out and passed it
there just before I! got down to that curve.
Q. Just a ·minute. You passed the Falcon car just before you
got to this curve shown in the pictures Y
A. Yes, sir.
Q. And at the time you say that car was making about 30¥
A. Approximately that?
Q. At the time you passed that car what speed were you
making?
A. About 40, or 45 maybe.
Q. And you came on down toward the bridge, and I believe
that this car you passed followed you on down there, did it not?
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A. Yes, sir.
Q. As you came on down toward the bridge or
the creek there did you see the pick-up of Mr.
Dalton?
A. Not until I was on the bridge.
Q. And where was the pick-up when you first saw it Y
A. It was approaching the highway from my right side, I'd
say about 8 or 10 feet from the hard surface.
Q. I see. Well, now, when you saw the pick-up approaching
the intersection there where was your truck at that time 7
A. Just about coming out the east end of the bridge.
Q. And I believe you said at that time the truck was moving
toward the intersection Y
A. Yes, sir, it was moving slowly.
Q. Moving slowly toward the intersection. Could you tell
the jury where the pick-up was at that moment to the best of
your knowledge Y
A. I'd say it was about 4 foot ofil the edge of the road and
coming up to the intersection and up on the hard surface.
Q. About how far off the hard surface!
A. About four foot.
Q. What, if anything, did you do at that timeT
page 50 )
A. I blowed the horn and put my foot on the
brake pedal. I didn't apply the brakes right then as I thought
he would come right up to the edge of the road and stop.
Q. You blew your horn and put your foot on the brake pedal
but you did not apply your brakes f
A. No.
Q. Could you tell the jury whether or not you slackened
your speed any Y
A. Yes, it's a little bit upgrade right there and it would
naturally slow down itself.
Q. Did you feed the gas to it or not Y
A. No.
Q. At the time you first saw the pick-up there moving along
there what speed were you making?
A. About 45.
Q. Now, will you please tell the jury where the' pick•up was
when you first realized it was going to cross the road in front
of youT
A. The front was coming up on the hard surface, and I'd
say it was about 3 or 4 foot out in my lane, the east lane, and
page 49 ]
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that's about when I saw he wasn't going to stop.
I turned across that solid line there ; I thought yet
that I could pass him on- by crossing the line and
I thought I could pass him and go in front of him and miss
him.
Q. .About how far were you away when you saw he was
coming across the road T
A. I think about 75 or 100 foot. I think I had covered about
half the distance between the bridge and the intersection.
Q. _1\.nd you had reached a point about half the distance
from the end of the bridge up there to the stop sign Y
A. Yes, sir.
Q. And you realized for the first time that he was going to
cross the highway?
A. Yes, sir.
Q. And was that when you applied your brakes Y
A. Yes, sir, I applied my brakes hard and cut to the left
across the line.
Q. Now at the time of the accident what position was your
truck on the highway with reference to the center line Y
A. I had two wheels across it on one side.
page 52 ) I was so close to the pick-up that it blocked my
view of the white line.
Q. Speak louder, please, sir.
A. I was so close to the pick-up that it kinda blocked my
view from the line, but I knew I had two wheels across it.
Q. What was the position of the pick-up when the collision
occurred?
A. I thought the back of it was just about on the line.
Q. You thought the back end of it was about on the center
line of the road?
A. Yes, sir.
Q. vVhen it was struck?
A. Yes, sir.
Q. What part of your truck hit what part of the pick-up!
A. The right front and center.
Q. The right front of your truck hit the side of the pick-up Y
A. Yes, sir.
Q. About whereabouts on the side, the front, middle or
the back?
A. On the back on the fender.
Q. On the rear left fender of the pick-up Y
page 53 )
A. Yes, sir.
page 51 ]
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Q. When the collision occurred what happened to the pickup and what happened to your truckT
A. The pick-up was knocked out of sight of me, and the
tracks showed when the state trooper come over there that
it had been spun around and it had run straight off over the
bank on the right side of the intersection on the opposite side
of the road.
Q. After the accident your truck went on up the highwayf
A. Yes, sir, it was still rolling and there was no shoulder
on the right side and I let it roll on up there and pulled off
on the left side on the shoulder.
Q. Did you undertake to brake it, or put your brakes on
to stop it after the collision T
A. Not until I got off the road.
Q. You went on up to where you stopped and stayed until
the state police got theref
A. Yes, sir.
Q. Could you tell the jury anything about the speed of the
pick-up as it crossed the road there in front of you T
A. I estimated it about maybe five miles an
page 54 ) hour.
Q. It was going slowT
A. Yes, sir, slow.
Q. Could you tell the jury why you cut to the left as you
stated t
A. I thought surely he would stop as I was so close to him
even with the front end out in the road, and I thought I could
pass him before he got so far out if I turned across the
center lane.
Q. Was your truck in good mechanical condition, the
brakesT
A. Yes, sir.
Q. What sort of brakes did you have on your truck!
A. It's got hydraulic and booster.
Q. Will that make a skid or brake mark with the truck
loaded Y
A. It might, but it's hard to do.
Q. Did you apply your brakes as hard as you could there
in an effort to stop Y
A. Yes, sir, I applied them as hard as I could mash them.
Mr. Young: I believe that is all.
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CROSS EXA1viiNATION

By Mr. Tompkins:
Q. Mr. Melton, you say you applied your brakes as hard
as you could Y
A. Yes, sir.
Q. Why didn't you stop?
A. It's hard to stop with a loaded truck.
Q. Especially if you've got a lot of speed. There's nothing
hard about stopping a loaded truck if you're going at a
reasonable rate of speed, is there Y
A. No.
Q. No, sir. Why didn't you stop?
A. I did as quick as I could.
Q. You stopped after you knocked this man's pick-up some
thirty feet, and then drove on a distance of another hundred
feet or something like that on the wrong side of the road?
A. After I hit the pick-up I didn't try to stop it right quick
until I got down the road.
Q. Now, as I understand you, you say that coming down the
hill beyond the curve, this side of the curve from the bridge,
you overtook and passed this car driven by the two women?
page 5'6 )
A. Yes, sir.
Q. Where was that on that hill f
A. Just below that sharp curve and there's a brick house
over on the right. It was just below there.
Q. That's about half way up the hill?
A. Yes, sir.
Q. And that would be two tenths of a mile before you came
in sight of where you could see the road ~Ir. Dalton was
driving· on?
A. Yes, sir, I guess it was.
Q. You drove ou down and you passed that car, and you
say you think it 'vas going about 30 miles an hour and you
were going about 45 miles an hour f
A. Yes, sir.
Q. Let me ask you this, ~Ir. )\.felton: if when you got down
about this curve if you didn't accelerate your speed so you
could make that grade the other side of the curve without
having to change gears?
A. No.
Q. You don't drive like that?
A. No.
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Q. And that's not what you did Y
A. No, sir.
Q. When you came around the curve at the first
point where you can see this road that Mr. Dalton was on
where were you Y
A. How do you mean 7 ,
Q. Where were you when you first saw the road that Mr.
Dalton was on Y
A. I was on the bridge.
Q. You were on the bridge. Well, he had driven all the way
from the store- where are those pictures Y
page 57 )

The Court: We had better introduce these pictures now.
Pass them around.
Mr. Tompkins: All right, sir. (Pictures are passed to jury)

Q. Well, he had driven from the store up to within four feet
of the hard surface before you saw him Y
A. I saw him at about the stop sign there.
Q. You saw him within 12 feet of the hard surface then t
A. Yes, sir.
Q. To the hard surface!
A. That's right.
Q. Do you know why you hadn't seen him bepage 58 )
fore that!
A. Well, I wasn't looking.
Q. You weren't looking?
A. I wasn't looking down the side road.
Q. Now, you saw him from the stop sign up to 4 feet of the
road; you saw him make that distance!
A. Yes.
Q. And you say he didn't stop?
A. I didn't see him stop.
Q. You never did see him stop Y
A. No.
Q. If he stopped at all, and he did according to his evidence,
if he stopped at all it was before you came into sight, wasn't
itT
A. I don't know.
Q. Any way you didn't see him stop at all T
A. No.
Q. All right. And then you say you saw him from the stop
sign up to 4 feet and then saw him pull onto the road Y
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A. Yes, sir.

Q. And as I understood you - you can correct
me if I'm wrong - as I understood you you said
you were 'vithin 50 or 75 feet of him when he
pulled on to the hard surface, is that correct?
A. I said I thought I had covered about half the distance
from the bridge to the intersection.
Q. I will ask you if you didn't say that you were within
50 or 75 feet of him when he pulled up on the road T
A. Well, something like that.
Q. Yes, sir. And what speed were you making at that time Y
A. About forty.
Q. You think it was 40; it wasn't 45 Y
A. No.
Q. It couldn't have been seventy?
A. No.
Q. You do say you were making 40 at that time Y
A. That's the approximate speed.
Q. And you were in your lane of travel at that tin1e Y
A. That's right.
Q. And then how close did you get to him before you cut Y
You were within 50 or 75 feet of him now, when
page 60 ] did you cut?
A. Along about that time, right then.
Q. About that time. Do you know, J\!Ir. Melton, that going at
45 miles an hour that you would have gone 66 feet in a second,
or do you know that Y
A. Yes, I know it.
Q. Do you know that ~Ir. Dalton going from three to five
miles an hour, -if be was, or at two, he would have only been
going about five feet a second Y
A. Yes, sir.
Q. And if you were within 50 or 75 feet of him when you
started to cut don't you know that you would have hit him in
his lane of travel just like that (slaps hands together) in one
second¥
A. I thought I could miss him but Q. Instead of thatpage 59 ]

The Court: Wait a minute, let him finish.
A. I thought I could miss him.
~Ir.

Tompkins:
Q. You thought you could miss him. Regardless of the speed
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that he was making and regardless of the speed that you were
making you thought you could miss him Y
page 61 )
A. Yes, sir.
Q. And before you ever cut any way you were
within 50 or 75 feet of him Y
A. Something like ·that I guess.
Q. Now, Mr. Melton, you struck him, of course, in his lane
of travel, or in the north lane of traffic Y
A. Yes, sir.
Q. And you hit hard enough to knock him up hill some thirty
feet in his pick-up Y
A. It turned it around, yes, sir.
Q. Well at that point why didn't you stop and back out of
the road to cle~r traffic, if you could have stopped Y
A. When I did stop I just let it set there.
Q. But you didn't stop until you got 100 feet beyond where
the accident occurred Y
A. There was a blind curve right there above and I didn't
want something else to come around and maybe another accident.
Q. If you could have stopped at all when you hit that pick-up
that Mr. Dalton was driving, that didn't stop you,
page 62 ) did it 7
A. No.
Q. Nothing stopped you. If you had had your car under
control what would have kept you at the time you hit the
truck, although you struck it, to have gone down the river
road, or crossed the road and gone to the - gone off the
shoulder of the road toward the store, and you would have
been out of the highway altogether Y If you could have gotten
stopped.
A. I couldn't stop a loaded truck that quick.
Q. Yo-u couldn't stop a loaded truck that quick, that's your
answer and that's your explanation. Were your brakes working?
A. Yes, sir.
Q. They were goodY
A. Yes, sir.
Q. Mr. Melton, I will ask you to look at Defendant's Exhibit
No. B, marked by the Judge, and which the jury have already
seen, and show me on this picture where you were at the first
time you saw the plaintiff!
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The Court: Mr. Melton, would you mind stepping right up
close to t~e jury so they can see it.
(Mr. ~felton steps up close to jury box with
page 63 ]
picture and indicates on picture.)
A. I was approximately right along here.
Mr. Tompkins:
Q. Is that in the bridge or this side Y
A. It's just about the end of the bridge.
Q. This end or the other end Y
A. The east end headed towards Dugspur.
Q. You were already through the bridge then before you
saw him?
A. Just about throug·h to the end here.
Q. Well, can you explain to the jury why you hadn't seen
him before, other than your remark a moment ago that ''you
weren't lookingY''
A. I glanced in my mirror co·ming across the bridge here.
Q. Glanced in your mirror to see what was coming from
your back?
A. I make it a practice to try to watch in both directions as
much as possible.
Q. Uh huh. So you were looking backward?
A. I just glanced in it there a couple of seconds.
Q. I see, sir. Now I'm also going to hand you
page 64 ] Defendant's Exhibit No. D, and ask you if you
can't from this picture see practically the whole
road from the store to where Mr. Dalton says he stopped as
you come down the road?
A. Yes, sir, you can see the biggest part of it, except right
here in these trees.
Q. Uh huh. And yet you didn't see him Y
A. As I come down the road here and around the curve I
was watching the road that I was on, not the side road.
Mr. Tompkins: All right, that is all.
Witness stands aside.
page 65 )

1\fRS. ROSIE DALTON,
another witness called on behalf of the Defendant,
being first duly sworn, testified as follows :
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DIRECT EXAMINATION
By Mr. Young:
Q. You are Mrs. Rosie Dalton f
A. Yes.
Q. Where do you live Y
A. I live at Dugspur!
Q. Were you in an automobile behind this truck of Mr.
Newman's that was involved in this accident last fall, a year
ago!
A. Yes, sir.
Q. Whose car were you in Y
A. I was with Mrs. Deal.
Q. And which way was that car going?
A. We was traveling east towards Dugspur.
Q. It was a Falcon car, wasn't itT
A. Yes, a sixty.
Q. Mrs. Deal was driving her car and you were riding
with her!
A. Yes.
Q. Did you see this accident that occurred there at the
intersection of Route 221 and the road that goes
page 66 ] down to the storeY
A. Yes, I did.
Q. You recall this truck that you saw in the collision having passed you before you got to the point of the accident Y
A. Yes, he passed us up here on this straight stretch, you
know, before we got to Big Reed Island Bridge and we
followed along behind him all the way until the accident
happened.
Q. When he passed the car you were in up there could you
tell the jury about what speed he was making!
A. She said she was going about thirty, or something like
that.
Mr. Tompkins: Of course, what she said is hearsay.

A. Well, she was going about thirty.
~Ir.

Young:
Q. Mr. Newman's truck, could you tell the jury about what
speed it was making, whether it was slow, fast, moderate or
how!
A. He was just going in a moderate speed I'd call it.
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Q. He passed your car and went on down
towards the bridge!
A. Yes.
Q. And you followed him on down to the bridge Y
A. Yes.
Q. Now, did you see the collision when it occurred?
A. Yes, I did.
Q. Would you tell the jury where the car you were in was
when the collision occurred T
A. Yes, we was just approaching off the Big Reed Island
Bridge, the east side, when this happened.
Q. You think you were going off the east end of the
bridgeA. Yes, we was.
Q. When the collision occurred?
A. Yes.
Q. The truck was ahead of you, of course?
A. Yes.
Q. Could you tell the jury about how far the Newman truck
was from this pick-up when it crossed the road in front of it?
A. Well, we was coming off the Big Reed
page 68 ) Island Bridge there and the Newman truck was
just about half way in between there and the
intersection.
Q. When the pick-up came out into the road T
A. Yes, uh huh.
Q. Now, when the collision occurred could you tell the jury
what the position of these two vehicles was?
A. When they hit T
Q. Yes. On the highway with reference to the center line Y
A. Well, this Newman truck was over on the lefthand side
some, but I just don't know how much when it hit the Dalton
pick-up.
Q. Could you tell the jury about where the pick-up was on
the road when it was hit Y
. .\. It was just about half way on the hard surface, about
half way across, you know, about half way across the white
line on the other side.
Q. It was about half way into the other side?
A. Yes.
Q. Of the westbound lane of the road T

page 67 )
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A. Yes.
Q. And how did they hit T
A. You see, a big high truck I just don't know,
I reckon, .just where it was hit at.
Q. The truck was between you and the pick-up T
A. You see it was a big truck and I can't say just wliere
it was hit.
Q. Did you hear the horn sound T
A. Yes, I did.
Q. Did the car you were in stop there at the scene!
A. Yes, we did.
Q. Do you know where the pick-up truck came to rest after
it was struck!
A. Yes after it was hit it went down over an embankment
over on the right side of the road.
Q. Could you judge how far it was when it stopped from
where it was when it was hit f
A. No, I don't know the length of it.
Q. At the time you say the car you were in was about at
the east end of the bridge, and you saw the Newman truck
going on up toward the point where it happened, you say
it was about half way up there to the intersection
page 70 ) when.the pick-up came out into road!
A. Yes.
Q. Can you tell the jury anything about the speed of the
Newman truck at that timeT
A. Well, I guess he was going about 40 or 45 miles an
hour up that hill.
Q. Were you able to judge the speed of the pick-up that
was crossing the road f
·
A. The pick-up was going slow, but I just don't know what
speed it would be.
Q. Do you know whether or not the pick-up stopped f
A. Yes, it come to a little halt there at the stop· .sign, just
for a minute and then it come on across.
Q. Then it came on across?
A. Yes.
Mr. Young: All right. Cross examine.
page 69 )

CROSS EXAMINATION
By Mr. Tompkins:
Q. Mrs. Dalton, did I understand you to say that he did
come to a halt there before entering into the highway·!
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A. Who you mean?
Q. ~fr. Roscoe Dalton.
A. Yes, sir, he come to a halt.
He came to a halt Y
Yes.
A half a minute or something like that?
Yes, something like that.
A half a minute?
Well, you know, just Time to change gears or something?
Well I guess it was.
Well now, you were back of the Newman truck, weren't

page 71 )
Q.
A.

Q.
A.

Q.
A.
Q.
A.
Q.
you?
A. Yes, we was.
Q. He could have seen that if he had con1e to a halt, couldn't
heY No reason why 1\fr. ~felton, Newman'~ driver, couldn't
see it if you saw it, was itT
(No answer)
Q. Huh?
A. Well I saw it.
Q. You saw it and he was closer to it than you.
(No answer)
Q. Now he had passed you some distance back
page 72 ) up there?
A. Yes, back up on that straight stretch before
we got to the Big ~eed Island Bridge.
Q. And he blew his horn when he passed you?
A. No.
Q. He didn't blow his horn when he passed you?
A. Well, yes, he blowed it there and then we heard some
horn blow, it blowed before he hit this pick-up.
Q. How far away from it did he blow!
A. It blowed when it passed us and we pulled over and
then it went on down.
.
Q. You didn't have to pull off any where did you?
A. Well, I mean we just give him room to pass.
Q. You just kept your lane of travel, didn't you?
A. Oh, yes.
Q. And he came on around you on the lefthand side f
A. That's right.
Q. You didn't have to give him room or anypage 73 ) thing else, you just passed him; he blew his horn
and passed you?
A. Yes, that's right.
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Q. Now, you say that your car, the car you were riding
in was already off the east end of the bridge Y
A. Yes, that's right.
Q. And that the truck - he passed you up there twotenths of a mile before he got to the bridge, and he was way
on up there when you were at the east end of the bridge; he
was right at the point of impact practically, wasn't heY
A. No; he was about half way in between where he hit
this pick-up and between the bridge.
Q. You mean he overtook you two-tenths of a mile back
there this side of the bridge and hadn't gotten but a hundred
feet in front of you at the time of the impact!
A. I don't know how far it was but that's about where he
was at.
Q. That's where he was. And according to you then, Mr.
Dalton just stopped there for about a half a minute and then
came right out in front of this man when he was
page 74 ] some 75 feet in front of him just like that!
A. Yes, he drove his pick-up right out in front
of this man.
Q. Right out, did he drive it fast Y
A. No, he didn't drive it fast.
Q. How fast would you say he was driving or how slow?
A. Well he was coming real slow.
Q. Two, three, four or five miles an hour?
A. Something like that.
Q. If he was coming that slow, and the Newman driver
was going as fast as you say he was, forty miles an hour,
why didn't he hit him in his lane of travel Y
A. I don't know.
Q. No, you don't.
Mr. Tompkins : That's all.
Witness stands aside.
The Court : (11 :55 a. m.) Let's recess until one o'clock
for lunch. (The Court admonished the jury not to talk to
anyone, etc. about this case.)
(At 1:00 p. m. the Court, jury, counsel and all interested
parties returned to the courtroom and proceedpage 75 ] ings were resumed.)
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:!\'IRS. AL~1:A DEAL,
another witness called on behalf of the Defendant, being first
duly sworn, testified as follows :
DIRECT

EXA~fiNATION

By ~Ir. Cooley:
Q. State your name, please Y
A. Alma Deal.
Q. Speak up so the Court and these gentlemen can hear
you. Where do you live Y
A. Dugspur.
Q. Mrs. Deal, where did you first see the Newman truck
on this day!
A. It passed me back up the road a piece.
Q. It passed you back up the road; what were you doing?
A. I was driving east.
·
Q. Were you driving a carY
A. Yes, I was.
Q. You were operating what kind of an automobile!
A. Ford Falcon.
Q. A Ford Falcon, is that right Y
A. Yes.
page 76 )
Q. This Newman truck passed you back up the,
road some distance before it got to the 'vreck Y
A. Yes.
Q. You recall at the time he passed you about how fast you
were goingY
A. I was running about ~hirty when he passed me.
Q. Could you estimate his speed in relation to about how
fast he was going at that time?
A. Well, I'd say he was going about 40 to 45 to go around
me.
Q. Now, did you ever lose sight of this truck from that
time until the time of this wreck Y
A. I don't know if I did or not going around that curve,
and driving myself I don't know whether I could see it all the
way down there or not.
Q. You stayed behind itY
A. Yes.
Q. After you rounded the curve there and came up on the
bridge when did you first see the Dalton vehicle Y
A. I saw the pick-up con1ing up from that store driving
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slow, and it come to a stop, and come on across the
road.
Q. When he came to a stop about where were

you?
A. Well, I wasn't com!ng off quite the end of the bridge
yet.
Q. Repeat that now 1
A. When Mr. Dalton co-me to a stop I wasn't off the bridge,
but pretty soon it started across and the truc:K hit it.
Q. Now when you say ''off the bridge'' where do you
mean?
A. We was going east.
Q. At about the east end of the bridge is where you were Y
A. Yes.
Q. And then what happened there 7
A. Well, the pick-up started across and it was getting close
and it.hit.
Q. The truck was getting closer and it hit Y
A. Yes.
Q. Did you hear any horn blowing or anything Y
A. Yes, I did.
Q. Do you know whose horn it was Y
A. No, I couldn't tell.
Q. Did you blow your hornY
page 78 )
A. No.
Q. Describe the movement of the Newman truck, just what
movement it made Y
A. When!
Q. Right after you came off the end of the bridge, about the
time you were at the end of the bridge Y
A. Well, it was getting there close to the intersection, and
the first thing I know the pick-up pulled across and it hit.
Q. The pick-up pulled across and they hit. What I am getting
at is, did the Newman truck pull to the right or the leftY
A. I couldn't say. I think he might have swerved to the left
some, but I didn't think too much.
Q. The truck was between you and the pick-up Y
A. Yes, it was.
Q. Now, at about the time you left the bridge, or at that time
how fast were you going Y
A. I'd say pretty slow, I pulled off the road as I come off
the bridge.
Q. Just before the accident nowY
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A. About thirty.
Q. And the truck was about how far in front
of you?
A. Well, pretty close to the intersection there.
Q. You care to estimate his speed at that pointY
A. I wouldn't, but I don't think he was speeding at that
point, but I don't know how fast .he was going.
Q. Say that again 1
A. I don't think he was speeding but I don't know how
fast he was going.
page 79 ]

Mr. Cooley: Y!)U may cross examine.
CROSS EXAMINATION
By Mr. Tompkins:
Q. Mrs. Deal, I understood your last answer as you wouldn't
say he was speeding Y
A. No, I don't think he was speeding.
Q. Would you say he was not speeding Y
A. That's what I said, I don't think he 'vas speeding.
Q. You don't think he was. What do you base that on Y
A. vVell, because he wasn't driving too fast.
page 80 ]
Q. Just wasn't driving too fast. He had overtaken the car you were driving?
A. Yes.
Q. He bad overtaken you, according to the evidence, about
two-tenths of a mile from the bridge back towards Hillsville?
A. Yes.
Q. And at that time you say you were going 30 miles an
hour and he was g·oipg about 45. In other words, he was going
a third faster than you were, is that right Y If he was going
45 and you were going 30 he was going a third faster than you Y
A. When he passed me, yes.
Q. Now, in that two-tenths of a mile, you say, with him going
a third faster than you were he hadn't g·otten but a hundred
feet in front of you, is that your evidence?
(No answer.)
Q. What you say now is tha.t when you went off the other
end of the bridge he was about half way between the bridge
and the point of impact, so he would be about a hundred feet in
front of you that wayJ and still he was going a third faster, than
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you were, and yet in two-tenths of a mile he hadn't
gotten more than a hundred feet in front of you
that way. Now is that what you sayT
A. I don't understand what you said.
Q. I understand what you said. You said that when he passed
you that you were going 30 miles an hour, didn't you T
A. Yes, back up the road there.
Q. Yes, from the evidence about two-tenths of a mile from
the bridge back up the road.
Now, then, if you were going 30 and he was going 45, he was
going a third faster than you were. That's simple arithmetic,
isn'titT
A. When he passed me, yes.
Q. But when you got on down to the bridge he wasn't but
a hundred feet in front of you according to your evidence, and
yet he was going a third faster, why he would have been out
of sight in that time if what you say is correct, wouldn't heY
(N': o answer)
Q. Let me ask you this: Where were you when you first saw
page 81 ]

Mr. Dalton's pick-upY Or do you know!
~· I was coming pretty close to this end of the bridge I
suppose.
page 82 ]
Q. To this end of the bridgeT
A. Uhhuh.
Q. In other words, you would have been on the Hillsville
side of the bridge, and you say you saw his pick-up Y
A. Yes.
Q. At that time where was his pick-up Y
A. Well, when I first saw him he was coming up from that
store.
Q. Well, how far would you say he was from the hard surface at that time Y
A. Well, I'd say he was - I don't know how far he was,
or what it would have been.
Q. Would it have been a hundred feet T
A. No, I don't think it would be a hundred feet.
Q. Would you say 75 feet Y
A. No.
Q. Fifty?
A. Maybe fifty.
Q. Fifty feet. And then you say he came on up and you too
saw him stop, is that rightY
A. He came to a little stop, yes, sir.
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Q. He came to a little stopT
A. He didn't stop very long, just stopped and
went on.
Q. Did you.see him look back in your direction T
A. No, I didn't.
Q. What kept you from seeing him T
A. From seeing who?
Q. Mr. Dalton.
A. I was driving myself, I couldn't see what the other
fellow was doing.
Q. You say you were driving yourself and you couldn't tell
what this other fellow was doing?
A. I couldn't tell whether he was looldng at me or not.
Q. Well, it's not hard to be going towards somebody and
see whether they turn their head or don't turn it, is it? Did he
ornott
A. I don't know whether he did or not.
Q. According to your evidence then, Mr. Melton, who was
the driver for Newman Brothers, was up 75 or 100 feet from
the intersection at the tin1e Mr. Dalton drove out in front of
him?
A. Well, I don't know.
Q. I know you haven't measured it, but isn't
page 83 } that what you said Y
A. I just know the truck was getting close to
him when he started across the road is all I know.
Q. You just know the truck was getting close to him when
he started across the road. Well, how close f
A. I don't know how many feet it was, but pretty close.
Q. How close· were you to him when he started across the
road?
A. I was getting close to the other end of the bridge when
they hit.
Q. You were at the other end of the bridgeT
A. I was going off when they hit.
Q. Well, if he had be~n that close and Mr. Dalton had
driven out in front of him he would have .had to strike hin1
in his own lane, wouldn't he; nothing to have stopped him?
A. I don't know, it swerved a little, but I don't know how
much.
Q. Do you actually know where the impact was, Mrs. Deal 1
A. You mean the accident?
page 82a )
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Q. Yes.
A. I will say it was pretty close to or over the
white line.
Q. Pretty close to the white line, on which sideY
A. On the left.
Q. On the leftY
A. Uh.huh.
Q. What did you do; did you drive on up there Y
A. I pulled off as I came off the bridge as soon as I could
and stopped.
Q. It wasn't any trQuble for you to stop your car, was itT
A. No.
Q. You had plenty of time to stop it, didn't you Y
A. (Witness nods head in the affirmative.)
Q. And did stop it Y
A. (Witness again nods head in the affirmative.)
Mr. Tompkins : All right, that's all.
Witness stands aside.
page 84 )

page 85 ]

TROOPER T. G. MAGGARD,
a witness called on behalf of the Defendant, being
:first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Young:
Q. Mr. Maggard, you testified this morning that you saw
the pick-up of Mr. Dalton there after the accident, did you
notf
A. Yes, sir, I did.
Q. Did you observe what damage there was to itT
A. Yes, sir, it was the left rear fender and the left rear
wheel.
Q. Was there much damage to it, or was it smashed up
much, or will you describe how that was?
A. I didn't feel that there was a great amount of damage;
I didn't :feel that it was a total loss. I thought maybe there
would be around $150.00 or $175.00 worth of damage.
Q. And that was to the left rear fender, and door or fender
orwhat7
A. And the left rear wheel. The frame could have been bent,
which would have run it higher, but I couldn't determine
that.
page 86 ]
Q. But there was no other damage that you
could see there Y
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A. No, sir, just visibly that was it.
Mr. Young: That's all.
Witness stands aside.
DEFENSE RESTS.
MRS. ROSIE DALTON,
recalled for further cross examination, testified as follows:
CROSS EXAMINATION

By Mr. Tompkins:
Q. Mrs. Dalton, I overlooked asking you one question before
lunch. You were following this dump truck?
A. Yes.
Q. Did you see the brake lights come on T
A. I won't say I did.
Mr. Tompkins: That's all.
Witness stands aside.
page 87 ]

MRS. A.L~IA. DEAL,
recalled for further cross examination, testified as

follows:
CROSS EXAMINATION

By Mr. Tompkins:
Q. Mrs. Deal, let me ask you a question. Mrs. Deal, you were
driving your truck, as you have testified, immediately behind
this gravel truck, did you see the brake lights come on that
truck?
A. No, I did not; I never noticed the lights.
Mr. Young: I couldn't hear you ; I'm sorry.
A. I never noticed the lights.
Mr. Tompkins:
Q. Right in front of you and you never saw any?
A. I don't remember of the lights.
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Mr. Tompkins: That's all.
Witness stands aside.
Both Plaintiff and Defendant rest.
THE JURY RETIRED TO THEIR ROOM.
(THE COURT AND COUNSEL RETIRED TO CHAMBERS TO CONSIDER INSTRUCTIONS.)
page 88 )

Instruction No. 1, offered by the Plaintiff, was
given by the Court without objection.
Instruction No. 2, offered by the Plaintiff, was given by
the Court without objection.
Instruction No. 3, offered by the Plaintiff, was given by
the Court without objection.
Instruction No. 4, offered by the Plaintiff, was given by
the Court without objection.
Instruction No. A, offered by the Defendant, was given by
the Court without objection.
Instruction No. B, offered by the Defendant, was given by
the court without objection.
Instruction No. D, offered by the Defendant, was given by
the Court without objection.
Instruction No. E, offered by the Defendant, was given by
the Court without objection.
Instruction No. G, offered by the Defendant, was given by
the Court without objection.
Instruction No. H, offered by the Defendant, was given by
the Court without objection.
(The Court, jury, counsel and all interested parties returned to the courtroom, whereupon, the Court instructed the
jury.)
page 89 )
(Mr. Tompkins opened the summation before
the jury in behalf of the Plaintiff.)
(Mr. Cooley and Mr. Young summed up before the jury in
behalf of the Defendant.)
(Mr. Tompkins summed up in rebuttal before the jury in
behalf of the Plaintiff.)
(The jury retired at 3:57 p. m. to consider its verdict, and
at 4 :28 p. m. was returned to the courtroom when the following occurred:)
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The Court: Have you reached a verdict Y
Foreman: We have.
The Clerk: "\Ve, the jury, upon the issue joined find in
favor of the Plaintiff, Roscoe Dalton, against the Defendants,
Hilary Newman and Buford Newman, T/A Newman Brothers, and fix his recovery at Forty Thousand Dollars ($40,000.00).''
(The jury was thereupon discharged from further duty on
this trial.)
Mr. Young : If the Court please, we would like
motion to set the verdict aside on the grounds
contrary to the law and the evidence; and it is
and it is not supported by the evidence.
The Court: I will grant you time
page 90 ) grounds of your motion in writing.
Court Adjourned.

to make a
that it is
excessive;
to file the

A Copy-Teste :

H. G. TURNER, Clerk.

INDEX TO RECOBD
page
Writ of Error Awarded . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Motion for Judgment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Responsive Pleading of Defendants . . . . . . . . . . . . . . . . . . . . 3
Instructions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5, 58
Order :__ December 5, 1963 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
Motion to Set Aside the Verdict . . . . . . . . . . . . . . . . . . . . . . 11
Judgment- December 30, 1963 ....................... 12
Notice of Appeal and Assignments of Error ............ 12
Proceedings .................................... 13, 32, 58
Witnesses:
Trooper T. G. Maggard ........................ 15, 56
Roscoe Dalton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
Mrs. Tokie Dalton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
Paul Melton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37
~{rs. Rosie Dalton ............................ 45, 57
Mrs. Alma Deal ............................... ril, 57
Verdict of Jury . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 59

