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F1LED 
IN CIRCUIT COU~T 
CLERK'~ Off!".~ 

JANll 1978 

~I MOTION FOR JUDGMENT 

I· 
ji 
1
1 COMES NOW The County School Board of Fairfax County, Virginia 

i' :;and files this Motion for Judgment and moves the Circuit Court of 
~ j 

jjFairfax County for art award of judgment against the Defendants and 

::each of them in the sum of $100,000.00 with interest, by reason of 

;~the following: 
:t 
:j 1. The County School Board of Fairfax County is a 

llcorporate entity organized .and existing under the laws of Virginia, 
J 
with its principal place of business at 10700 Page Avenue, Fairfax,\ 

li i 
,,Virginia, and is engaged among other things in the business of I 
constructing, owning and otherwise providing educational facilities! 

for the residents of Fairfax County, Virginia . 
•. #-

-· ~ r 
2. Defendant, !\f4 rwh~tlow, Inc. is a 

.·..;' 

··ir? .. ,' 

corporation organiz~d 
l 
J and existing under the laws of the Commonwealth of Virginia. 

3. Reliance Insurance Company is a corporation organized! 
I 

-and existing under the laws of the State of Pennsylvania which 

' ! transacts an insurance and bonding ?usiness in the Commonwealth of i 
;~irginia. 

·.-.' . .., 
• • . . 

·I 
i 



4. By contrac~ bearing date of September 18, 1970 

.Plaintiff entered into an agreement with the· Defendant ~ L Whitlow,; 

Inc. whereby M L Whitlow, Inc. agreed to provide labor and materials 

for the construction of school facilities belonging to the Plainti~f 

and known as Oakton Elementary School located in Virginia. 

5. M L Whitlow, Inc. expressly warranted that all work to 

,be performed on said Oakton Elementary School would be of good 

quality, free from faults and defects, in conformance with the con­

~tract documents, of good workmanship and fit for intended use. 
I; 

ti 6. Defendant M L Whitlow, Inc. breached its contract p 
.I 
liwith the Plaintiff by failing to install roofing material 

,. 

in conformity with the plans and specifications, by performing 

installation work on said roof that was unworkmanlike, not of good 

j!quality, and not fit for its intended use, and further Defendant 
II 

!:M L Whitlow, Inc. failed to correct defects and faults after 
: ~ 

jjpurportedly completing said roofing work. 

ii 7. As the direct and proximate result of the Defendant's 
;i 
;'breach of its contract with the Plaintiff, the Plaintiff has 
d 
:sustained damage in the sum of $100,000.00. 
!i 

8. To guarantee the faithful performance of said contradt 

:by Defendant M L Whitlow, Inc. a bond was executed by Defendant 

Reliance Insurance Company as surety with M L Whitlow, Inc. as 
': 

!!principal. A true and cor~~t copy of said bond, is attached hereto 

ila~d made a part hereof aafj~i'b:i.t "A". I il --M•, 

9. The terms of said performance bond provide for pay-

·ment of Plaintiff of all sums occasioned by Defendant M L Whitlow,· 

Inc. breach of its obligations.of performance, in an amount not 

to exceed $713,000.00. 

WHEREFORE, Plaintiff demands judgment against the Defendants, ·1 

jointly.and severally, in the amount of $100,000.00 with interest 
I 

' .j 

and for its costs in its behalf expended. 
·ftA~ :; ....... 



:Thomas J. Cawley 
,Steven David Stone 

THE COUNTY SCHOOL BOARD 
OF FAIRFAX COUNTY 

=;McCANDLISH, LILLARD, BUAiatiGHT, 
~; CHURCH & BEST 
ijA Professional Corporation 
~:4069 Chain Bridge Road 
·Fairfax, Virginia 22030 
JCounsel for Plaintiff 
I 

I. 
jl 
·I 
II 
II 
i 

:! 
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KNOW ALL MEN BY THESE PRESENTS: 

SECTION DO: PAYMENT & PERFORMANCE 
BOND 

THAT n. L. l.r:~i tlc~12 Inc. as Principal, hereingfter called Principal, and 
Relia:tce .rn~uz,:ulcc Cc,:!!)any, a corporation orgonizea and existing under the lows of the 

State of Pc:-! 1u:;vlv~n3.n 1 and authorized to transact business in the State of Virginia, 
as Surety 1 hereinafter called Surety, ore held and firmly bound unto the County School Board 
of Fairfax County, Virginia as Obligee, in the penal sum of $_l13J..9,QO.OO . , 
good and lawful money of the United States of America, for the payment of which, the Prin­
cipal and Surety bind themselves, their heirs, executors, administrators, successors and 
assigns, iointly and severally, firmly by these presents. 

. .. . ··-·~¥>-
WHEREAS I the above named Principal has enfe~d into a written agreement with the County 
School Board of Fairfax County, Virginia, doted ScrytcxJber 18, 1970 , in accordance 
with drawings and specifications prepared bf~.)cet'O'r, rcal~c & l&Ol·:oii, Architect 1 

for the construction of Ar.!di tion and ~ltcrH-c:t.u:::!.s to which contract is 
by reference made a po'h-h-e~br 5:J-cfktfr~Fn1lft'r t::f~?r~~ to as the Co~tract.. . 

NOW, THEREFORE, the condition of this obligation is such that 1 if the above named Prin­
cipal shall promptly and faithfully perform said Contract in strict conformity with the plans, 
specifications and conditions of the said Contract, and if the above named Principal further 

. pays to all persons who hove, and fulfill, contracts directly with the said Principal for 
performing labor and furnishing materials i~ the prosecution of such work as is required by 
the Contract 1 then this obligation shall be null and void; otherwise it shall remain in full 
force and effect. 

This obligation is governed by the provisions of Section 11-23, Code of Virginia (1950}, as 
amended. In addition to The County School Board of Fairfax County, Virginia, this 
obligation inures to the benefit o(all persons who have, and fulfill, contracts which ore 
directly with the contractor for performing lab_or and furnishing materials in the· prosecution 
of construction work defined herein, who shall have a direct right of action against the 
obligor and surety herein. No action on any bond required herein shall be brought unless 
one year after final completion of the contract provided, however, every action shall be 
brought in a Virginia court of co~petent jurisdiction in and for the Cour:-ty or .other political 
subdivision of the CommonweoJilf)t't.~.h~ch the proiect, or any port thereof, is situated, 
or in the United States Distr~~:Wourt-.40r the district in which the proiect, or ~my port 
thereof, is situated and not·~ewhere. 

. DD-1 



Section DO: Payment & Performance Bond Cont'd. 

IN WITNESS WHEREOF 1 we have hereunto set our signatures and seals this 2th 
day ofJ_}ctr.>~·~r . 1 19 70 1 all pursuant to due authoriz~tion. 

(SEAL} 

(SEAL) 

•z-.-- •.• 

Resident Acont 

.... ~-

-~ s~- .. 

DD-2 



0 7-!. 

'-

I 

.. 

i .. 
: 

·~ .. 

I 

-! 

i 
i 

I I 
I ! 
'. I 

! 
: 

. ".,.•!-( 
~·. 
·~ ~ 

( 
REUAN EINSUR~CECl~PANY 

HEAD OPFICE, PHILADELPHIA, PENNSYLVANIA 

POWER OF ATTORNEY 
Know all men by these Presents, That the RELIANCE INSURANCE COMPANY, 

• corporation duty organized under tha laws of the State ot Pennsylvania, does hereby make, constitute and appoint 

Anne M. Kouis of Washington, District of Columbia, 

Its true and lawful agent and Attorney-in-fact, to make, execute, seal and deliver for and on its behalf, and as its act and 
deed any end an bonds and undertakings, (except bonds guaranteeing the payment of principal and interest or notes, mort­
gage bonds and mortgages) in Its business of guaranteeing the fidelity of persons holding places of public or private 
trust. and In the performance of contracts other than insurance policies, and executing and guaranteeing bones or other 
undertakings required or permitted in all actions or proceedings, or by law required or permitted--------~ 

to bind the RELIANCE INSURANCE COMPANY thereby as fully and to the same extent as if such bonds and under­
takings and other writings o~ligatory in the nature thereof were signed by an Executive Officer of the RELIM~CE INSUR­
ANCE COMPANY and sealed and attested by one other of such officers, and hereby ratifies and confirms all tnat its said 
Attomey(s)-in-fact may do in pursuance hereof. 

This Power of Attorney is granted under and by authority of Article VII of tha By-Laws of RELIANCE INSURANCE 
COMPANY which became effective May 11, 1962, reading as follows: 

ARTICLE VII 
&eeutlon of Bonds and Undertakinp 

SECTION 1. llle Board of Directors. lllo President. or any Vico·Presldent or Assistant Vlce·Presldent shall 1\ave power and authority to: 
(a) appoint Attorneys-in-Fact anc:l to authorize them to ctlutcute on behalf or tho Company, bonds and undenakings, reco;nlzancu, contrae:s or 
lnd•nmlty 811d other writings obh;atory In the nat~;re thereof, and (b) to remove any auch Attorney-in-Fact at any time and revc~e 11\e c::~wer 
Met authotlty ;i,.n to ltim. · 

SECTION 2. Attorneys-In-Fact shall have power and authority, subject to 11\e terms and limitations of the power of ar.:'Tiay Issued to 
them. to executa and deliver on Dahalf of the Company, bonds and undertakings, recognizances, contracts of Indemnity and other w~itlngs cblig· 
atort In the nature lhereof. The corporate seal is net necessary fet tt\e validaty of &II)' bonds and vndortaldngs, recognizances, contra~ of Indemnity 
end ctl'ler wrtunoa obll;atOty in the nature thereof. 

In Witnesa Whereof, the RELIANCE INSURANCE COMPANY has caused these presents to be signed by Its 
Vice-Presidenb and its corporate seal to be hereto affixed. 

6 Thls.·-·····--~--~·-··········day of. ............ ~:Y ............. 19 ••. ~ •••• 

(SEAL) 

STATE OF PENNSYLVANIA, 

COUNTY OF PHILADELPHIA. 

RELIANCE INSURANCE COMPANY 

·-···-·············l .•.. R, .. f.-9.~.:r};Q."\:..1i. 
Vlcrt-Presidenf } ... 

On this .••••.••• 2Q:tb ........... day of .............. -~Y ....................................... A.D. 19 l!e. ..• before the subscriber, a 
Notary Public of the State of Pennsylvania, in and for the County of Philadelphia, duly commissioned a~d qualified, 
came ••.....•..•.•... J. •... fl •... McP.e.T.WQtt.... ... .. ............... . .Vice-President of the RELIANCE INSURANCE COMP.:..NV, 
to me personally known to !)e the individual and officer described in, and who executed the preceding instru:"!''ent, and he 
acknowledged the e.~~oecution of the s~me, and, being by me duly sworn. deposeth and saith, that he is the officer of the 
Company aforesaid. and that the seal aUixed to the preceding instrument is the corporate seal of said Corr:any, and the 
said corporate seal and htS~~Signature as officer were duly affixed and subscribed to the said instrument by !!'\e authority 
and direction of the sajp c8rpOration, and that Article VII Section 1 and 2 of the By-Laws of said Compan:. referred to 
In the preceding instrumeftt/is now In force. 

IN TESTIMONY, ~EOF, lnava hereunto set my hand and affixed my official seal at the City of Philadelphia 
the day and year n~"ave written . 

(NOTARIAL SEAL) 

70/290 
8DA·1-Q1 Ed. GIS9 CCwt. a.,.,. • ., 

6 

···············-··············-········!1T.g1~~ .. J. .•.. Yp.~::;.~ ... 
Notarr "'bile. 

~ Commission Expires September 29, 1969 

t: '· •• ~ ·­
,. 0 0 
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GROUNDS OF DEFENSE TO MOTION FOR JUDGMENT 
COMES NOW the•Defendant, Reliance Insurance Company, by 

counsel, and files this its Grounds of Defense to the Motion for 
Judgment herein, and states as follows: 

1. This Defendant admits the allegations contained in 
Paragraph 1 of the Motion for Judgment, with the exception that 
it denies that the Plaintiff is engaged in the business of con­
structing educational facilities for the residents of Fairfax 
County, Virginia. 

2. This Defendant admits the allegations contained in Para­
graphs 2, 3, 4 and 8 of the Motion for Judgment. 

3. This Defendant admits the allegations contained in Para­
graph 5 of the Motion for Judgment, with the exception that it 
denies that it expressly warranted that the work to be performed 
would be of good workmanship and fit for intended use. 

4. This Defendant denies the allegations contained in Para­
' graphs 6, 7 and 9 of the Motion for Judgment. 

5. As an affirmative defense, this Defendant alleges that 
this action is barred due to the fact it was not commenced 
within the limitation_period prescribed by law. 

I 
WHEREFORE, having fully answered the Motion for Judgment 

1
1 herein,. this Defendant prays that the same be dismissed, and that 

li it r~cover its costs exp~:~e: herein. 

1
J ~~., ...... RELIANCE INSURANCE COMPANY 

I! ;~·~ By Counsel 

• 

:'-·· 



en on W. r an, 
SWAYZE, TYDINGS BRYAN & ADAMS 

. 4084 University Drive 
Suite 105 
P.O. Box 250 
Fairfax, Virginia 22030 

;; Telephone 591-7100 
:: Counsel for Defendant 
·j 
I 

CERTIFICATE OF SERVICE 

I hereby certify that I have this 2:-- day of February, 
1978, mailed, postage prepaid, a true copy o the foregoing 
to Thomas J. Cawley, Esquire, and Steven David Stone, Esquire, 
McCANDLISH, LILLARD, BAUKNIGHT, CHURCH & BEST, 4069 Chain Bridge 
Road, Fairfax, Virginia 22030~ · 

~6£S;, 
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GROUNDS OF DEFENSE TO MOTION FOR JUDGMENT 
COMES NOW the Defendant, M. L. Whitlow, Inc., by. counsel, 

and files this its Grounds of Defense to the Motion for Judgment 
herein, and states as follows: 

1. This Defendant admits the allegations contained in Para­
graph 1 of the Motion for Judgment, with the exception that it 
denies that the Plaintiff is engaged in the business of construc­
ting educational facilities for the residents of Fairfax County, 
Virginia. 

2. This Defendant admits the allegations contained in Para­
graphs 2, 3, 4 and 8 of the Motion for Judgment. 

3. This Defendant admits the allegations contained in Para­
graph 5 of the Motion for Judgment, with the·exception that it 
denies that it expressly warranted that the work to be performed 
would be of good workmanship and fit for intended use. 

4. This Defendant denies the allegations contained in Para-­
graphs 6, 7 and 9 of the Motion for Judgment. 

5. As an affirmative defense, this Defendant alleges that 
this action i~ barred due to the fact that it was not commenced 
within the lim!tation period prescribed by law. 

WHEREFORE, having fully answered the Motion for Judgment 
: herein, this Defendant ~ays that the same 
J that it recover its ~?:'/~ended herein. 

be dismissed, and 

li 
I M. L. WHITLOW, INC. 

By Counsel 

009 



. rya , Esqu1.re 
SWAYZE, TYDING , BRYAN & ADAMS 
4084 University Drive 
Suite 105 
P.O. Box 250 
Fairfax, Virginia 22030 
Telephone 591-7100 
Counsel for Defendant 

CERTIFICATE OF SERVICE 

I hereby certify that I have this · 7 ft-. day of February, 
1978, mailed, postage prepaid, a true copy of the foregoing to 
Thomas J. Cawley, Esquire, and Steven David Stone, Esquire, 
McCANDLISH, LILLARD, BAUKNIGHT, CHURCH & BEST, 4069 Chain Bridge 
Road, Fairfax, Virginia · 22030. ~ 

--~~~~~~~~~~~~--
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JUDGMENT ORDER I 
d 

THIS ACTION came to be heard on the 5th day of December, 1978', 

il by the Court without the. intervention of a jury. Whereupon the 

I Plaintiff presented its proof, testimony of its witnesses, intro-
' 

11 duced various exhibits, and rested its case. The Defendants then 

lj moved to strike the evidence of the Plaintiff which motion was ,, 
11 ·granted by the Court as to the Defendant, Reliance Insurance Compa-hy, 

H but denied as to.the Defendant, M. L. Whitlow, Inc. I 
II Whereupon the Defendant Whitlow presented its proof, testimon~ ,, I 
.: il of its witnesses, introduced its exhibits, rested its case, and t' 

If 

), renewed its motion to strike Plaintiff's evidence, which motion was 

I! then denied with the Defendant's objections and exceptions duly I 
'l no_ted. Thereafter counsel for the parties delivered final argumen~s. 

!After deliberation, the Court found that Plaintiff had_successfullt 

~; borne the burden of proof on the issue of liability and of damagesf 
i, . . I 
!! and would theref~:e be entitled to judgment against Defendant _ I 
=: ~1hitlow in the amount of $55,556.00, to which ruling the Defendant; 
! ; 

j; ! 
;: Whitlow excep·t-s as to the amount of .damages. 

The Court requested, qpwever, that the parties submit briefs 
._·;:,"'" .. r 

on the issue of whether ~•ineiff's action was barred by the 
·~ •• .I 
~~~~/ . 

statute ·of limitations. ···upon receiving the briefs of the parties, 
... . . 
'0 I 

the Court is of the opin~on that, for the reasons set forth in the: 

Memorandum Opinion dated December 26, 1978, a copy of which. is 

attached, j~~gment should be·rendered in favor of the Defendants. 

~4i· 
~,~ 



Accordingly, it is by the Court 

ffiDERED and ADJUDGED that judgment be, and is hereby, granted. 

in favor of the Defendants, M. L. Whitlow, Inc. and Reliance 

Insurance Company. Plaintiff objects and excepts to the action of 

the Court in granting the motion to strike as to Defendant Reliance 

Insurance Company, the ruling of the Court in its aforementioned 

;~ Memorandum Opinion, and the entry of judgment in favor of the 

Defendants on the grounds stated at trial and as stated in its 
. I 

;i memorandum submitted to the Court, all of the same being expressly! 

II incorporated herein, such that Plaintiff duly notes and preserves I 
:. its exceptions. 
; 
:i 

r' ,l 

Pursuant to Rule 5:9, the transcript of the hea~ing of this 

case is hereby made a part of the record. 

And this Ord,er is fid. 

Entered on this ~ day of April, 1979. 

ff WE ASK FOR THIS~ 
'I 
'I ;i SWAYZE, TYDINGS, BRYAN & ADAMS, 
I; 10511 Jones Street, ·Suite 202 
lj Fairfax, Virginia 22030 

l 

ll 
' .. 
J; SEEN AND OBJECTED TO: 

McCANDLISH, LILlARD, BAUKNIGHT, 
CHURCH & BEST . 

: A Professional Corporation 
;: 4069 Chain Bridge Road 

Fairfax, Virginia 22030 
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NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA 

COUNTY OF" F'AIRF"AX CIT"'' OF" F'AIRFAX 

BARNARD F'. ~ENNING$ 
~AMES KEITH 

WILLIAM G. PLUMMER 
LEWIS D. MORRIS 
BURCH MILLSAP 

~AMES C. CACHERIS 
THOMAS ..J. MIDDLETON 

RICHARD \1 • ..JAM80RSKY 

"'UOOES 

·. CITY OF" F"ALLS CHURCH 

Thomas J. Cawley, Esq. 
4069 Chain Bridge Road 
Fairfax, Virginia 22030 

Kennon W. Bryan, Esq. 
4084 University Drive, Suite 105 
Fairfax, Virginia 22030 

F'AIRFAX COUNTY COURT..,OUSE 
-4000 CHAIN BRIDGE ROAD 

F'AIRF'AX, VIRGINIA 22030 

December 26, 1978 

Re: The County School Board of Fairfax County, 
Virginia v. M. L. Whi~low; Inc., and 
Reliance Ins~rance Company - Law No. 41510 

Gentlemen: 

1· have considered the evidence presented, arg~~ent of counsel 
and memorandums submitted. 

We are fir~t concerned with whether or not the plaintiff 
School Board is a governmental agency within the purview,o£ 
Title 8.01, Section 231, 1950 Code of Virginia, as amended, and 
thus not affected by a statute ~f limitations, and if so whether 
or not it is covered by the exclusion relating to agencies 
incorporated for educational purposes. . .. 

It was held· 'in the case of Kellam v. The School Board of the 
City of Norfolk, 202 Va~-~~2 (1960) tha~a school board is an agent 
of the state as ·pointed~~td: in plaintiff's memorandum. 

S;·ii -...... . 
.-·· .. ,~-.: .. 

Title 22, Section 63, of the Code, declares the County School 
Board to be a body corporate. Numerous powers and duties are set 
forth in ·the statutes for the school boards, most of·which relate 

' to educational purposes. In my opinion a school board is an 
agency of the C~mmonwealth incorporated by statute for educational 
purposes and as such would be bound by an appropriate statute of 
limitations. 

013 
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Affixing a corporate seal to an instrument without more 
does not make it an _instrument under seal. See Bradley Salt Co. 
~ Norfolk Importing & Exportin~~' 95 Va. 461; Grubbs ~ 
National Life Maturity Insurance Co~any, 94 Va. 589. Even 
though the contract and bond are inter-related I do not feel 
tha~ it is sufficient to make th~ ten year. statute applicable. 

It thus appears that the f~ve year statute of limitations 
is applicable to the factual situation with which we are 
concerned. · 

The evidence is that the r~of was completed on July 27, 
1971, and that the last work was done on ··the building in June 
of 1972. Suit was filed on.January 11, 1978, thus in my opinion 
the plaintiff's claim is barred_by the statute of limitations. 

Counsel for the defendant s~ould prepare an appropriate 
order noting any exceptions counsel for the plaintiff may desire 
and submit the same to opposing counsel for their approval as to 
for.m prior to presenement for entry. 

With kindest regar~s to each of you, I am, 

~~ry truly yOurs,_ .~ ; 

~~~_r 
Barnard F. ~n~.s ~ 

BFJ:elc 

--. . 

.. .... . . . ~ 
. . .•. . . 

. ~ 



ASSIGNMENTS OF ERROR 

1. The trial court erred as a matter of law 

in finding that Petitioner's claim against Defendant­

Appellee M. L. Whitlow, Inc., was barred by the statute 

of limitations because: 

A. None of the statutes of limitation 

relied upon at trial are applicable to the 

School Board, and hence cannot bar its 

meritorious claim. 

B. The construction contract between 

the parties is "under seal" and the School 

Board initiated its action within the 

prescribed ten year period. 

C. The entire agreement of the parties 

is "under seal" and the School Board brought 

its claim within the ten year statute of 

limitations. 



WIT1~S: JOHN KRY'I'USA (12/ 5/ 78) 14 

1 

2 September 18th date. ow the exact date. 

3 

4 Q. No\-:, when did you have occasion to discover 

5 the problem, or any problem in regard to the roof on 

6 the Oakton School? 

7 A. I was made aware of it by reports from my 

8 people about the middle of '73 or so, 1973. 

9 

11 My recollection is I initially wrote the 

13 to the 

15 the contractor asking or his proposed action to 

16 

17 

18 

19 

20 

21 

22 

23 

resolve the problem. 

Well, let me 

Wha~!did you see? Could 
~·. r 
~.4" r . - ;.· 

for the Coux4.t"'1' ..._,,. 
-~¥-7"', 

There were blisters 

earlier in the proceedings. 

016 
Ronald E. Johnson &. Associates 

STENOTYPE REPORTERS 

P.O. BOX 48!5 • FAIRFAX, VIRGINIA 22030 

PHONE: (703) 273·9367 

bi't and tell 



43 

1 

2 Would you explain to the Court more fully 

3 unctions you performed specifically with regard 

4 to the of this contract? 

5 administered the construction 

G from the level, and am aware of the job condi-

7 verbal and written from the 

9 assigned to the project correspondence that is 

10 originated by the architect nd/or the contractor or 

11 others. 

12 Did you review and t requisitions for 

13 payment, progress payments? 

14 A. I do, yes, sir. 

15 And did you on this job? 

16 A. I probably did on occasion. It's 

17 director of construction who signed most of 

18 

19 ~ Do ypu have any knowledge as to when this 
~ .Jw ;" 

:~ _,. . 

20 building wa~~cupied by the School Board? 
.-.H,. 

21 A. It was occupied in phases, from my recollec-

22 tion, from September through the middle of October. 

23 Of? 

017 
L.l...-----------··-----·-·-···-·-·------------------1 

Ronald E.· Johnson &. Associales 
STENOTYPE REPORTERS 

P.O. BOX 48!5 • FAIRFAX, VIRGINIA 22030 

PHONE: (703) 273-9367 
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~ Of '71, 1971. 

School Board had occupied all phases of the 

by October 15, 1971? 

My recollection of the records is that by 

October they had released the last section for 

occupancy. 

Mr. you familiar with the 

procedure of issu'ng certificates of substantial 

completion? 

A. I am. 

this line of questioning. seems to me that we are 

School Board may use or·may have 

now is not at all relevant. 

He i~ really trying to 
~·. _,.. r 
~~ r -. 

terms of the~~ntract document. 
~ .. ,_ 

MR. BRYAN: Your Honor, that 

mutually agreed to vary from the terms 
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1 Mr. Krytusa, when was final payment made 

2 on this job? 

3 A. In 1973. 

4 Do you recall when it was in 1973? 

A. Early April, May, somewhere in that neighbor 

6 hood. 

7 If I said May 18th, '73, would that refresh 

8 your recollection? 

9 A. That would be what I recall. 

10 

11 

12 for an approved equal, do you review that 

13 decision o architect, monitor those discussions? 

14 A. Yes, subsequently review it when a copy 

15 comes to our 

16 If you did decision, 

17 would you have the right that up with the 

18 architect and try to change 

19 

20 

21 

22 

.;. 

A. Yes, .. - ·'Q.e'' d engate the arch! _,.. . .. 
~~ty -,.· 
•. J 

discussion alnr"possibly reconsiqer if 

concur. 
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~~~~--S-:_m __ ~ ___ D_DID~N~(l~2~/5~/~78~)~~~~~~~hM~4-~~~1~0~2~ 
2 marked Plaintiff's Exhibits Nos. 

3 11-C, 11-D, 11-E, 

4 12, 13, 

5 in Evidence.) 

7 Q. When you examined the roof this summer on 

8 those two occasions, did you have occasion yourself 

9 to take photographs? 

10 A. Yes, I did. 

11 Q. Do you have those photographs with you? 

12 A. Yes, I do. 

13 MR. CAWLEY: Your nonor, I would ask these 

14 be marked as 17-A through D. 

15 (Thereupon, the photographs referred to 

16 above were marked Plaintiff's Exhibits 

17 Nos. 17-A, 17-B, 17-C, and 17-D, 

18 respectively, for Identification.) 

19 BY ,R. CAWLEY: ... _ ... ~ 
~~ ,.. 0 

2o 0. ~~i., Dilt'On, I am going to show you four 
:-~"· 

21 photographs which have been marked for identification 

22 as 17-A through D. 

23 I am going to ask if you can identify these 
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1 photographs. (Handing documents to witness) 

2 A. Yes, I took these photographs. They are of 

3 various sections of the built-up roof at Oakton. 

4 All right. Can you show each one to the 

5 Court and describe what is shown in each photograph 

6 briefly, please? 

7 A. Seventeen A is a section over the 

B It's the central portion. It's showing the blistering 

9 which was evident over the entire roof. 

10 These are the blisters. (Indicating) This 

11 is another portion of the -- this is seventeen B, the 

12 gymndsium roof. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

This was the central portion. This is this 

edge showing that it's continuous over the entire 

section of the roofing. 

This shows an area which was actually over 

the cafeteria where the blister had broken which is 

now a leak, and this shows an area on the northerly 

portion of, I!think it's called, the learning center 
~-. -- ?" 

-~-· -· ti=_, """\' 
area. .~:.~ 

., --. / .- ... 

The other portion of the roof, again showing 

the degree of blistering which was evident in the 

membrane. 
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~ Well, let me ask you this: did you receive 

from Mr. Williams a report? 

THE COURT: Any objection to these, Mr. 

Bryan, the pictures? 

MR. BRYAN: No objection to the pictures. 

THE COURT: They will be received. 

(Thereupon, the photographs referred 

to above were marked Plaintiff's 

Exhibits Nos. 17-A, 17-B, 17-c, and 

• 17-D, respectively, in Evidence.) 

BY MR. CAWLEY: 

~ Mr. Dixon, I was asking you if you received 

from Mr. Williams a report of some physical findings 

regarding the three samples that you took to him. 

A Yes, actually the physical and visual 

observations of the roof cuts that I had taken. 

~ Could you explain the significance of the 

data that' is shown under each sample on the front of 

exhibit ten? _. -:!: : .. ,. 
ti=~- -,, 

A. Well, ~e important things to pull out of 

these numbers involves the number of plies, the number 

of felt plies, the interply bitumin, the top bitumin 

and the bottom bitumin. 
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1 When you say bitumin, is that an expression 

2 that is the same as asphalt? 

3 A. That's a general term for asphalt, yes. 

4 And there is other numbers which go into creating or 

5 calculating these numbers shown on these columns, but 

6 the important ones, like I said, are the number of 

7 felt plies. 

8 And each of the samples shows that the 

9 proper number of plies were there, the one base sheet 

10 and the three top plies in all cases. 

11 The interply bitumin is that which is 

12 between the plies, and the base sheet also, as I 

13 indicated, should have been about 25 pounds7 in all 

14 cases, was in excess of it. 

15 In fact, sample two has twice as much inter-

16 ply as was called for. 

17 Now, what is .the significance of having 

1s twice as much bitumin in that sample? 

19 

20 

21 

22 

23 

A. It indicated to me that the bitumin was 
- ·:! / 

probably toci~id_;when they put it down, allowing it 
.;-H: 

to be in a·thicker layer. 

This causes problems as far as adhesion of 

felts to felts, and also has some problem resulting 
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in some voids being left in the felts or the interply 

during the roofing operation. 

o. So if the asphalt is too thick, it will 

create somewhat different problems; one, a lack of 

adhesion between the felts,and, two, some actual 

voids where there is simply no contact. 

A. Yes. 

Do you find evidence of excessive thickness 

in these quantitative results on the front of page 

ten? 

A. As I said, they are all in excess of. 

Sample one is approximately 30 pounds average per 

interply. 

What should it be? 

A. Well, 25. Now, normal tolerance accepted 

in this is about plus or minus 15 percent, which 

would mean that the in~erply should have tieen 21, 29. 

So this is right at the top of the allowable 

normal tolerance that is expected. So that's close 
-:'! / 

to being ri~_.:·· ~-: 
..... .I 

:·-V-z•, 
However, sample number two is a little over 

52 pounds average, and sample three is about 33 pounds 

average, both-of these in excess of what is normally 
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1 tolerable for the interply bitumin. 

2 0 What line are you referring to when you 

3 refer to that information? 

A. Line number 11. The next one is the bottom 

5 bitumin or that between the bottom felt and the 

6 insulation, and we again should have been close to 

7 25, 21 to 29. 

8 We have far in excess, too much in each of 

9 these; 65, 79, 60 pounds per hundred square feet. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Are those significant excesses? 

'· 

A. Yes, for the same reason. I suspect that 

the bitumin was too cold, and it just got spread too 

thick. 

then to the insulation, and so forth. And 

the other figure is the top or the top 

coat, flood commonly called. 

Certainteed specifications, 

require 60 po~nds per 
- / ~~ ,.: 

an average. S.;-' -
~· ... "· 

Number one is about 42, 

the tolerable amount from what 60 
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1 

2 freezes. The water expands, and 

3 deterioration of the membrane 

4 that or progressively worse. 

Now, water a element, 

6 is it not, because 

7 when it's frozen? 

8 A. Well, yes. the 

9 moisture will expand when it's heated, 

10 

11 So when you find a situation that is found 

12 here with bubbles all through, and I think that is an 

13 accurate statement, that bubbles are all through all 

14 of the samples, and you find also that there's large 

1s qaps and failure to have adhesion? 

16 

17 

18 

19 

20 

21 

22 

A. Yes. 

What does that mean? In other words, how 

docs that come about? 

A. Well~ as I've indicated, I think it came 
··~ -~ {' 

about becau~f~he~bitumin was too cold when it was 
.:·Ii-I .. , 

applied, and the brooming operation was not 

(Interposing) What is the brooming operation 

23 that you are referring to? 
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A. Well, you have this hot bitumin, and you 

are laying the felts over it. You have a gas over 

the hot bitumin. 

You want to broom that out. You want to get 

good contact of the felt to the interply bitumin. 

That's a broorning operation. 

THE COURT: By brooming, you mean a pressing 

sort of thing? 

THE WITNESS: Yes, a stiff broom which will 

be actually broomed in the direction of the layer of 

the felt. 

BY MR. CAl'JLEY: 

So is it correct to say that there's two 

different potential problems during that operation? 

One, you have got to have the right temperature to 

make sure that it's the proper adhesion and the proper 

level. 

A Yes, you can have the temperature of the 

bitumin too hot or too cold. Both of these can cause . .,. 
problems. 

... ~ r 
•.:.. f• .;:., ...., 

-::~··!t~ 
~ / 

And the second problem is if you don't 

squeegee out all of the bubbles, so to speak, then 

you have got trapped air in there for that reason 
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alone. 

~ That's correct. 

~ Now, you examined physically the roof at 

Oakton. 

A. Yes. 

~ And you have had occasion to actually 

examine the samples as they've been split apart. 

A. Yes. 

~ And to read the data of the conclusions or 

the visual observations that are reported on the 

second, third, and fourth pages of exhibit ten. 

A. Yes. 

~ And to also examine the photographs. 

A. Yes. 

~ I am going to show you these photographs, 

and ask you if they represent the condition of the 

asphalt interplies. (Handing document to witness) 

A. Yes, these are the ones that I reviewed. 

~ I a~ going to show you also photographs 
-· ·.... I' 
•;. .(" . - . 

11 and 12,_~~fe~nt packs. (Handing documents to .. ,_, .... 
witness) 

~ Yes, these are all the conditions that I 

have reviewed. 
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1 o. Now, take into consideration all of that 

2 review. Have you reached an opinion as to the cause 

3 of the problem at the Oakton School? 

1 believe the cause of the problem with 

5 the membrane is blisters which have resulted from 

6 improper temperature of the bitumin and improper 
.. 

7 brooming operations. 

8 In your view, is that improper workmanship? 

9 A. Yes, it is. 

10 You inspected the condition of the Oakton 

11 School roof. What's the solution to that problem? 

12 Could that have been patched, or did it necessitate 

13 an entirely new roof of some sort? 

14 A. Well, in my opinion, the degree of blisters 

15 that are evident on this roof dictate to me that it's 

16 too many on this roof. 

17 You cannot repair each one and have a 

18 satisfactory system left. You've got to remove it 

-~ 
19 and start ove-.t ........ agaj.n • .;:., ~-·· 

•.. J 

20 0. iif-z"·'it a permissible way of repairing it to 

21 c~t the blisters back, put in new insulation on top, 

22 and then just build a new roof on top of it? 

23 A. That's permissible, and it's being done, 
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provided there is a venting system used to vent out 

2 the moisture which is in the system right now. 

3 

4 

5 

(i 

o. Would it be true to say, correct to say, 

that there are two possible ways, two conceivable ways

1

·, 

of solvinq the problem? 

One, you could rip off the roof, put a new 

7 roof down. The second way would be to split each 

8 blister, peel them back, put new insulation on, and 

9 just put a new roof on top of that, is that correct? 

10 A. Yes, they are both commonly used. I prefer 

11 the reroofing, because the voids that are in the 

12 membrane such as this, which are not yet full-fledged 

1a blisters, are still there, and you can have some 

14 possible future problems because of that. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

That's why it's a good idea if you use the 

second method to have vents to carry out that moisture~ 

A. Well, any moisture that's in there, you 

need to get out or have a way of getting out. 

0. ShouJ.d 
.• -.~ (' 

a roof that is properly installed 
*':~!"" 

act like th i\:~roo'r 
:n·~ 

did? 

A. No, sir. 

Were the standards that were set out on the 

Certainteed specifications met, in your opinion, on 
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1 this roof? 

2 

3 

4 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A No, they were not. 

In your view, was the damage irreversible? 

A. Yes, it was irreversible. 

photographs and explain to the Judge what is 

gnificance of the various things that are 

the photographs if you would, please. 

documents to witness) 

A. this on each of the photographs? 

identify, if you will, 

what you are referring to. 

A. This is sarnp two. 

That's 

A. Twelve A. 

THE COURT: B, C, D, and E. 

THE WITNESS: 12, yes, 

these. 

THE.~OURT: You don't need tog 
•••• <4 :' 

- J"" 

great detai~~., """"· 
.. ··~ ... 
THE WITNESS: Well, the things that w 

talking about, the voids, are these items here. 
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·wrnmss: SAMUEL~ (12/5/78) 201 

1 

2 F for Identification.) 

3 BY MR. BRYAN: 

4 Mr. Maize, I will show you what's been 

5 marked efendantn' exhibit F, and ask you if there 

() is anything that document -- number one, first of 

7 all, can you 

8 A. Yes. 

9 0. \ihat is 

10 A. This is what A paper, and it's a 

11 separate paper used to job. 

12 In other words, roofing operation 

13 is almost complete, or as can go with it, 

14 because we might be held up by other trades, we make 

15 a finishing-up paper to indicate that are 

16 

17 

18 

19 

20 

21 

22 

23 

called back to the job or get back to it, 

complete a hundred percent of that job. 

Now, does that document also 

you were finally complete on that job? 
•. #-•·· -~ (' • .,. !·.· 

When does that document indicate you were 

finally complete? 

It indicates that on July 27th of 1971, we 
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1 finished the job. 

2 Q. Does that mean that your contract was 

3 completed at that time? 

4 A. That is correct. 

(j Was your company ever called back to the 

7 r any repair warranty work, Mr. Maize? 

8 Yes, I think on one or two occasions, we 

9 were they had water entering the 

10 building. 

12 determined that the ir-conditioning units sitting 

13 on top o~ the roof allo ed water to come down through 

14 the duct work. 

15 So it was not the r f that was leaking. 

16 That is correct. 

17 Are you aware at of any time 

18 since your company installed 
# 

19 water? 
... ·.~ ~ 
~~ f -

20 

~-tl -... 
--:o~· '!.~ 

MR~CAWLEY: Your Honor, I 

21 object to that since there has to be a better 

22 tion for his ability to know. 
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~~WITNESS: M:-L. wffi.Tww (12/5/78) . 

I 
237 

1 
I 

I I 
I 2 Mr. Whitlow, bearing in mind that the School I 

3 I 
4- 1! did your 

! I 
I 

A. 

in October 15th, 1971, what 

do after October 15th, 1971? 

We change orders and so forth, 

() and there was no processed on the job at all 

7 pending coming up. 

8 o. Had the arbitration arisen 

9 in October of '71? 

10 A. No. Well, they hadn't finishe 

11 You what? 

12 A. It was the road that was in question 

13 

I 

I 
I 
I 

i 

' 
! 

14: Now, did you have punch-list work to perform! 

l5 after October 15, '71? 

16 

17 

18 

19 

20 

21 

22 

23 

A. Yeah. 

was work on this job? 

A. That would be hard to say. 

Q. to look at this 

defendants' exhibit in which 

drawings to 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

,--.. 

I r-r-1-------------- --~ 

i. ~------~~~~~~----------------------~1 
! 

they change orders for work that hadn 1 t 

been that just had 

not been approved at that point, 

and the work had already 

A. We h u d to q e t the au tho t.· i z at ion 

~ Mr. Whitlow, is it fair to say that you 

completed your work by June 1, 1972? 

A. Oh, yeah. 

~ You were not on the job after that as an 

outside date? 

A. No. 

I 

CnOSS EXAMINATION 

0. Mr. 

questions. 

after 

June of '72. When was the 

A. Partion? 

035 
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1 

2 \~ell, t time we had the 

3 

But you had an arbitration at some undetermi ed 

5 time, and then you received final payment on the con-

6 tract in May of 1973, isn't that correct? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

until just 

you? 

A. 

I think it was, yeah. 

• 

REDIRECT EXAMINATION 

BY MR. BRYAN: 

didn't receive payment on the contract 

arbitration was completed, did 

we did. 

THE COURT: in May of '73, you said 

THE liiTNESS: 

MR. BRYAN: Nothing 

THE COURT: All right. 

(Witness excused) 
.~ 

~•· ..,.. r •:.. ,.. . -
ti=tf "'""· - - -

-:.;:..:;.~ , 

step down. 

MR. BRYAN: That's the defendants• c 

Your Honor. 

()36 

Ronald E. Johnson &. Associates 
STENOTYPE REPORTERS 

P.O. BOX 485 • FAIRFAX, VIRGINIA 22030 

PHONE: (703) 273·9367 



I ·-~ ' 

. ~/. 

AlA Document A101 

· §·~andla~·dl !Form of Agreement Be'2"Neen 
Owrne~ a~11d Couutrac~or 

where the basis of payment is a 

STIPULATED SUM 

Usc only with the latest Edition of AlA Document A201, General Conditions of the Contract for Construction. 

This document has important legal consequences; consultation with an attorney is encouraged with respect to its 
completion or modification. 

AGREEMENT 

made this 18th day of September in the year of Nineteen 
Hundred and Seventy 

BEjVJEEN 

FAIRFAX COUNTY SCHOOL BOARD the Owner, and 

J..j\. L. WHITLOW, INC. the Contractor. 

The Owner and the Contractor agree as set f~rth bfl&' 

AlA DOCUMENT A101 • OWNER-CONTRACTOR AGREEMENT • SEJ'TEMB£R 1967 EDITION • AlA® 
«>1967 THE AMERICAN INSTITUTE Of ARCHITECTS, 17JS N, Y. AVE., N.W., WASH., D. C. 20006 
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ARTICLE 1 

THE CONTRACT l>OCUMENTS 

The Contract Documents consist of this ,\grcemcnt, Conditions o( the' Contract (General, Supplementary and other 
Conditions), Drawingc;, Spccificcltiuns, all Addenda issued prior to execution of this Agreement .and all ModificJtions 
issued subsequent thereto. These form the Contract, and all arc as fully a pilrt of the Contract as if attached to this 
Agreement or repeated herein. An enumeration of the Contract Documents appears in Article 8. 

ARTICLE 2 

THE WORK 

The Contractor shall perform all the Work required by the Contract Documents for 

ADDITION & ALTERATIONS TO 
OAKTON ELE,\\ENTARY SCHOOL 
FAIRFAX COUNTY, VIRGINIA 

(Insert .1bO\'e the c•ption descriplive ol the \Vorlc ots used on otht:r Conrracr OocumenlJ.) 

!he Architect for this Project is 

SPECTOR, PEAKE & HOWELL 

ARTICLE 3 

ARCHITECT 

ARTICLE 4 

TIME OF CO.'viMENCEMENT AND COMPLETION 

The Work to be periormed under this Contract shall be commenced in accordance with the letter of 
authorization to proceed with construction dated September 18, 1970 
and completed September 18, 1971 • ·· · 
(Here insert any spec•al provisions lor liquidated damdges relating to l•ilure to complete on time.) 

Work shall be completed in accordance with the following schedule: 

1. Complete new Kitchen, Cafeteria, Resource Room, Teacher•s Lounge, 
Learning Center, Library, and Special Education not later than July 30, 1971. 

2. ·Begin alterations in existin~ building and construction of new bus turn-
around area about June 2;1;-:J~7l:. · 

\ ~;-.r •. ~.· 
3. Complete balance of ~~dd1t1on not later than August 31, 1971. 

4. Complete alterations and balance of total proiect not later than September 18, 
. 1971. 

The work included in the Base Bid shell be completed in accordance with the aforementioned 
time schedule. Should the work in any of the schedule periods not be completed accordingly, 
then there shall be deducted from the final payment the sum of $200.00 per consecutive calendar 
day as liquidated damages, but not as a penalty, for each day•s delay after expiration of any of 

_.the per:io.d~ .. cn.9_tLI')_tU_th~_fi.~~j_co~eletion of the work ~nd its acceptance by the Owner. 
AlA DOCUM£NT A101 • OWNfR-CONTRACTOR AGREEMENT • SEPTEMBER 1967 EDITION • AIAti\l 
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ARTIClE 5 

CONTRACT SUM 

The Owner shall pay the ContrJctor (or the p1'!rform.1:1ce of the \Vork, c;ubject to addition~ and deductions by Chilm:e 
Order as provided in the Condit;ons of the Contract, in current iunJs, the Contract Sum of SEVEN-HUNDRED 
THIRTEEN-THOUSAND AND 00/100 DOLLARS ($713,000.00) 

tSt.ate here che lump sum .amount, unit prices, or both, .as desired.} 

ARTICLE 6 

PROGRESS PAYMENTS 

Based upon Applications for Payment submitted to the Architect by the Contractor and Certificates for Payment issued 
by tbc Architect, the Owner shJ:I make progress payments on account of the Contract Sum to the Contractor as pro­
vided in the Conditions of the Contract as follows: 

On or about the Fifth day of each month Ninety per cent of 
the proportion of the Contract Sum properly allocable to labor, materials and equipment incorporated in the \Vork 
and Ninety per cent oi the portion of· the Contract Sum prot)erly alloc«blc to materials a:1d 
eguipment suitably stored at the site or at some other location agreed upon in wnting by the parties, up to the 
FIrst day of that month, less the aggregate of previous payment:; in each case; and upon 
Subst.mtial Completion of the entire Work, a sum sufiicient to increase the total payments to Ninety 
per cent of the Contract Sum, less such retainages as the Architect shall determine for all incomplete Work and 
unsettled claims. ~ · ..... . 
(Here insert •ny provisions m•de lor limirins ot teducing IA·S..arpdiinr r~r.ained .afrer rhe Work te•ches • certain srage o/ complecion.J 

~=-' ~-· -~ .. ·:~~ 
~,/ 
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ARTICLE 7 

FINAL I, A YMENT 

Y-

Fi.o~l.p:1ymcnt, constituting the entire unpaid b.1lance of the ContrJct Sum, shall be pilid by the Owner to the Contrttctor 
I m rty dJys Jftcr Sub~t.mtial Compl~t1on of the Work unlc~s CJthcrw1sc stipuliltcd in the 

Certiftc.1te of Substanti.tl Completion, provided the \Vork hJ.; then been completed, the Contrclct iully periormcd, 
and a final Ccrt1iicate for Payment h,1s been issued by the Architect. 

ARTICLE 8 

MISCELLANEOUS PROVISIONS 

8.1 Terms used in this Agreement which arc defined in the Conditions of the Contract shall have the meanings 
designated in those Conditions. 
8.2 The Contratt Documents, which constitute the entire agreement between the Owner and the Contractor, arc listed 
in Article 1 and, except ior Modaiications issued after execut1on oi this Agreement, are enumcr.1ted as iollows: 
(Li;t be-law rhc Ai;rC"cmC"nt, Condtlions ol thC' ContrJ.;f (Gr.ncra/, SurpfC'mcntJry, .Jnd olllfu Conditions), Dtawings, SpccdtC.Jiians, AucJcnd.J and .Jt:crprcd 
A/rcrnar~s. lhowin~ PJSe 01 sheer numbers in .all cases ancJ dares where app/,c~b/e.} 

Standard Form of Agreement Between Owner and Contractor AlA Document AlOl 

General Conditions of the Contract for Construction AlA Document A201 

Specifications: Sections AA1 BB, CC 1 DD & EE. 
Divisions 1, 2 1 3, 41 51 6, 71 8, 9, 10, 11, 12, 15 & 16. 

Drawings: Sheets 1 1 C-1 Through C-3 1 A-1 Through A- 171 

S-1 Through S-4, P-1 Through P-4, M-1 Through M-3 
& E-1 Through E~6. 

Addenda: No. 1 dated 24 August 1970 
No. 2 doted 9 September 1970 
No. 3 dated 14 September 1970 

Base Bid 

040.· 
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This Agreement executed the day and year first written above. 

OWNER FAIRFAX COUNTY SCHOOL BOARD CONTRACTOR M. L. WHITLOW, INC.' /J 
· (J 1 ~ / ~ .J; d ~ (ljz 4{/ . ') . . .1.' ·' -~ ·" , . ~ /.~ •:.~ .. "I I . • • . I • .# ••• ... • A .... Qy . , , •• v ._., . 1 ·- · . - •. : ..-"' i:· ~'-' --· '- By _1_ • • dt ~.:~vc.t¥ ,;-_~;:::;;! 

7.1 • Chairman President 
/ ·"'" . ... " 

Attest i;/L-.t<v.f.-( r..2t!~U . ... 
~--~~~C~Ie~r~k~~~~~~-----

041 
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Kl·~C.r/1 ALL 1/.CN 3Y THESE PRESENTS: 

SECTION DD: PAY/vU:I'-lT & PERFORN,ANCE 
BOND 

THAT H o L. ~.r~:.!~~lo~r '~!:··.~· os Principal, hereinaftc; coli ed Principal, and 
RoJ.i~r-:r.::cJ In:-~,~l":'.P.C·:.: \.,;~.~···· :~~:l 1 a corporation orgrJnized and e: . .dsting under the la"'s of the 

State of ;>~.~-·. ~ :.i.v:·,;'l.i:'l. , ~nd oull"orizcd to lron$ac.t businc~.s in the State of Virginia, 
as Surety, herei;;~ftc-;-crtll('r·I-Surety, ore I acid and firmly bound unto the County School Boord 
of Fairfax Count>·, Virginia as Obligee, in the penal strm of S ·~··:::,;~:·;.CO 1 

good end lawful :noncy of the United Stot::.s of America, for thC'·p~yr~;(;)Tor;.,hich':--rh'CPrin­
cipot and Su(ety bind themselves, their heirs, executors, odministrctors, successors and 
assigns, iointly aa1d severally, firmly by these presents~ 

WHEREAS, the above named Principal has entered inio o written ogrecment with the County 
School Boord of fairfax County, Virginia, dated ;~ ... ~·~··-··:1:-;:u." ;_~; .. t:;'JO, in accordance 
with drawings and specifications prepared b:J.·· .. :·J:3'·s:;-.:~~---:;cn • .:C"-:-~-·i·:::-;-=::;:-r: Architect, 
for the construction of :\~!:.li t::cn :'.l~.r..l ·~:;.-::-::·;.~r:::.::. ·::.::]--=--~-o-----v,hich contract is 
by reference made a p~h~~ebro;cfli~;:~;;~~ft~1~e·f~~r";~ to asthe--Co~tract. 

·NOW, THEREFORE, the condition of this obi igation is such that, if the above named Prin­
cipal shall promptly and faithfully perform said Contract in strict conformity with the plans, 
specifications and conditions of the said Contract, and if the obovc nc;ned Principal further 
pays to all persons who have, and fulfill 1 contracts directly with the said Principal for 
performing labor ond furnishing materials in the prosecution of such work as is required b)' 
the Contract, then this obligation shall be null and void; otherwise it shall remain in full 
force and effect. 

This obligation is governed by the provisions of Section 11-23, Code of Virginia (1950), as 
amended. In addition to The County School Board of Fairfax County, Virginia, this 
obligation inures to the ~enefit of all persons who have, and fulfill, contracts which ore 
directly with the contractor for performing labor and furnishing materials in-the prosecution 
of construction work defined herein, who shal'l have a direct right of action against the 
obligor and surety herein. No action on any bond required herein shall be brought unless 
one year after final completion of the coniroct provided, ho#eve•, every action shall be 
brought in a Virginia court of competent ju.isdiction in and for the County or other political 
subdrvision of the Commonweolth-·in which·the project, or ony part thereof, is situated, ... ,. 
or in the United States Districf~t'urt for the district in v1hich the project, or any part 
thereof, is situated and not ~~~,here:' 

.:,~ ... · 
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Section DO: Payment & Performance Bond Cont'd. 

IN WITNESS WHEREOF, we hove hereunto set our signatures and seals this O.th 
day of o-~~:.·J:J(~r , 19 7 0 , all pursuant to due authorization. 

(SEAL) 

• o1 • L 1 • o /) '"' a_ ., t .. , •• .,... c·J··r • ~ , .... 
_:. ... . , ... ·:...:::.:... . J - •• "-1 ~--- .:_ • ...... _. L. 
C t .. ,.• 'I •• ,.,. . ~-· I c or .r·' .·;,• .; ... . :,... .. ~· .. · , 

/ 4JI!) ·" ,-~ •.. •• -~· •• • -· . '"\ Byu· "' .. 1 ,., i. e'···" __ .... _ ... ·- .... ~ .~ .J'~- __,.··~:. "''·~· ·~ ., . . , . , .. ..,~ .~· ,..., .... ---·. _-r.f!---v· ,~ , ·- '".J _____ ...... ____ ,_..:il~---- I' 

Principal . 
l:'.cJ.i·:nco Ia~;UJ:'.··.n~c Co=:ll)c:tny 

(SEAL) 
Surety '/ ' 
By (L l. { [. L(. )Z.·L. )\_~~~-<....-( ,..v 

\ Attorney in Fact 

Cowlton;;ig-."1~ fot tha J~_· ate of Virginia 

\ • ""'\ j '>-l. ~ 
Dy: ,-·,.-'-~ ,.........,._. "" - .-\._..-.t._ ......... ------

Resident A~ant 

DD-2 
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:R:WLl.AN ,::··13J INSURANC~ Cl.""·Y.l.~..:-~.L.~ Y 
HE"'O OFFICE, PHILAOELPtiiA, PENNSVLVANI .. 

PO\VER OF ATTORNEY 

Know all men by those Presents, That tha RELIANCE INSURANCE COMPANY 
a corporation duly organized under tho laws of lhe State of Pennsylvania. does hereby make, constitute and appoint ' 

Anne M. Kouis or Washington, District or Columb1~1 

its true and lawful agent and Attorney-in-fact, to make, execute. seal and deliver for and on its behalf. and as its act and 
doed any and all bonds and undertakings, (except bonds guaranteeing the paymr.mt of principal and :nterest of not&;s, mort· 
gage bon~s and mortgages) in its business of quaranteF!ing the fidelity of persons holdeng placos of o.;b!IC or private 
trust. an~ In the performance of contracts other than insurance polic•es. and executing and guaranteeir:; bonds or other 
undertakmgs required or permitted in all actions or proceedings. pr by law required or permitted--------~-

:;:::::===-

d to bind the RELIANCE INSURANCE COM PAr JY thereby as fully and to the same extent as if such bonds and under· 
takings and other writings obligatory in the nature tncreof were signed by an Executive Officer of the RELIANCE ltJSUR­
ANCE COMP~.NY and s~aled and attested by t)ne other of such officers, and hereby rat1fies and confirms all that its said 
Attorney(s)-in-fact may do in pursuance hereof. 

This Power or Attorney is granted under and by authonty of Article VII of the By-Laws of RELIANCE INSURANCE 
COMPANY which became effective May 11. 1962, reading as follows: 

ARTICLE VII 
Execution ot Bonds and Undertakings 

SECTION 1. Ttte B~ard of OlrectNS. the President "r any Vice-Fres1dent or Assistanl \'ice-Presictont ~~all have power and authorit; to: 
(e) BPPO•l"'t Attorneys-in-Fact and to authorize t1'1em to eu~cute on beha'l of the Company, b~f'lds and un::ertakmgs, recognizances. co":racts of 
indemnity and other wuhngs obligatory in the nature thereof. and (b) to remov'3 any such Attorney-in-Fact at any t1me and re·1oke tho power 
and auth:Jrity given to him. 

SECTION 2. A!torMys-in-Fact shall have power and authority, S1.1b1ect to the terms and limitaticns of the power of attorney issued to 
them, to eJCecute and oeii•1er on behalf of the Compan'r. bonds a:'ld unaertakmos. recogn1zance3, contracts ol in~cr.1nit·1 and other wrilin~s ~blig· 

·atory in the nature thereof. The corporate seal is not necessary t.r the vahd1ty of any bonds and undertak1n;s, reco;ntzances, contracts of indemnity 
end other writings obligatory in the nature thereof. ,;·. -.. ~ -,.. . 

. In Y/itness Whereof, the RELIAN~}ttSURANCE COMPANY has caused these presents to be signed by its 
Vice-Presidenb and its corporate seal to be her-itG'.affixed. 

6 This ...•.••.•... ~ .. J.h. ..••........ day of ...•........ J~:r..:::: .... · .... 19 ... ~ ...• 
RELIANCE INSURANCE COMPANY 

(SEAL) 

·coUNTY OF PHILADELPHIA, 

.... ······ .......... l., .. J.I.~.J:~C?-~.:r.~Q.1;,.1i. 

} 

Vice-President 

ss. . 
STATE OF PENNSYLVANIA, 

On this ...•..... ~Qth ......... day of ... . .... . -~Y........ . ...................... A.D. 19 6S, ... before the subscriber, a 
Notary Public of the State of Pennsylvania, in and for the County of Philad~lphia. duly commissioned and Qualified. 
came .......... J. •. li. McDermott . .. . .. .. . . .. Vice-President of the RELiANCE !NSURANCE COMPANY. 
to me personally known to be the individual and officer described in. and who e:.tecuted the preceding instrument, and he 
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-acknowledged the execution of the same. and. being by me duly sworn, d€:poscth and saith, that he is the officer of the 
Company aforesaid, and that the seal affixed to the preceding instrument is the corporate seal of said Company. and the 
$aid corporate seal and his signature as officer were duly affixed and subscrit•cd to the said instrument by the authority 
and direction of the said corporation, and that Article VII Section 1 and 2 of the By-Laws of said Company, referred to 
!n the preceding instrument, is now in force. 

IN TESTIMONY WHEREOF. I have hereunto set my hand and affixed my official seal at the City of Philadelphia 
the day and year first above written . • 

(NOTARIAL SEAL) . ........................................ :V~r.g~n~~-- ~-·. JJr~~:'-J.J: .. . 
Notery Public:. 

M,y Commission ~~ires September 29, 1969 

I, .................. ~~---~lyde .. W_ilber... . , Assistar,t Sccrct.vy of th(~ RELIANCE INSURANCE CO•.'PANY. 
do hereby certify that the above and foregoing is a true and correct copy of a Power of Attorney executed by said 
RELIANCE INSURANCE COMPANY, which is still in full force and effect. 

IN WITNESS \VHEREOF, I have hereunto set mv hand and affixed the seal of said Company this 
............... 9t.h .................. day of .............. Octollor. ........................... A.D. 19 . 70 . 

. ~(c.,(.. -~·-.l<o~\ ~~~A"/ e:+· . / I /'-{.Lt.._~ ~ l:~ r··--···c;;-::.~-·--···· ...... ........-~vt.·,~i~~·.-·s.~-,~-~ .... 
~ ~ ~ / 

0:: f; ···~~ ' • 

\\ 'W~~·~/io': .' 
?0/290 ~.,~ .... ·i-"'" 
8DR·1~31 Ed. fi/69 ICert. Generel) ,,.,CD .,_,.c 
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