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AMENDED MOTION FOR JUDGMENT 

Donna M. Fleming, Guardian of Alma S. Elliott, by 

counsel, respectfully states for her amended motion for 

judgment as follows: 

1. The Bank of Virginia (the "Bank"), is a corporation 

organized under the laws of the Commonwealth of Virginia, 

with its principal place of business located in the City of 

Richmond, Virginia. 

2. At some time in 1978, AlmaS. Elliott ("Alma Elliott"), 

a lady presently eighty-four years old, moved from Uaryland 

to the County of Hanover, Virginia to live with her grand­

daughter, Donna M. Fleming ("Donna Fleming"), and her 

grandson-in-law, Clarence E. )?leming ("Clarence Fleming"), 

because of her poor health. 

3. Shortly after moving to Hanover County and fro.m 

then until some date in 1979, Alma Elliott, with the assistance 

of Donna Fleming and Clarence Fleming, and with the advice 

of legal counsel, placed money owned by her in various 

checking, savings and certificates of deposit accounts with 

the Bank, which accounts were for her protection and convenience 

and which accounts were sometimes in her name and Donna 

Fleming's name, in her name and Clarence Fleming's name and 

in her name, Donna Fleming's name and Clarence Fleming's 
!, I : j name. 

.i 
;I 

:I 
II 

4. During the time that the aforesaid accounts were 

established by Alma Elliott, ·the Bank had actual knowledge 

o~ ... A.lma Elliott's approximate age, fier general infirmity, 

her Tclationship to Donna Fleming and Clarence Fletning, and 

kno\vledge of the fact that the sums of money being deposited 

were solely the monies of Alma Elliott. 

5. One of the accounts that was opened by Alma Elliott 
oof 



I 
I · was a savings account numbered either 59-57-99445-1 or 57-

i 
I 
II 

99445-1, which initially listed'her name and Clarence Fleming's 

name on the.account, and which reported all interest generated 

from the account to the U. S. Internal Revenue Service as 

income to Alma Elliott. 

6. Another account established by Alma Elliott was so 

established in October, 1979 when Alma Elliott sold her home 

in Edgewater, Maryland, and transferred her money to the 

Bank, as evidenced by a Certificate of Deposit in the amount 

of $31,000.00, which Certificate was in her name and Clarence 

Fleming' s name. 

7. Thereafter when the Certificate of Deposit described 

in paragraph 6 herein was redeemed, a new Certificate of 

Deposit was purchased from the Bank by Alma Elliott or 

Clarence Fleming for Alma Elliott in an amount reflecting 

what money remained for Alma Elliott after the payment of 

medical and other expenses for her. 

8. On December 22, 1980, Clarence Fleming, as had 

previously occurred, purchased for Alma Elliott a Certificate 

of Deposit for $21,116.21 (the "$21,116.21 CD"), which 

Certificate reflected what money remained for Alma Elliott 

from the $31,000.00 sum originally depos!ted with the Bank 

in October, 1979, and which Certificate provided for all 

interest earned by it to be deposited into the savings 

account of Alma Elliott described in paragraph 5 herein, 

just as all other Certificates of Deposit purchased for 1.-~a 

Elliott provided. 

9. On June 23, 1981, the Bank obtained the $21,116.21 
11 :.GD from Clarence Fleming when he attempted to redeem it .and 

' refused to return it to him aft~r promising to do so, but 

instead kept $13,286.00 of the s.um it was obligated to pay 
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either to Alma Elliott or to Clarence Fleming for the 

bene£it of Alma Elliott, because it claimed it was owed 

$13,286.00 by Clarence Fleming as a result of a $10,000.00 

guaranty he alone had signed with regard to a transaction in 

~vhich Alma Elliott was not involved. 

10. When the Bank took possession of the matured 

$21,116.21 CD on June 23, 1981, personnel at the Bank promised 

to return it. to Clarence Fleming along with interest to 

accrue on each additional day the Bank held the $21,116.21 

CD beyond June 23, 1981 at an annual rate of 15.673% per 

year, which was the stated rate on the $21,116.21 CD and 

which promise by the Bank was for the benefit of Alma Elliott. 

11. At no time prior to or at the time of the taking of 

$13,286.00 by the Bank did the Bank notify Aima Elliott of 

the fact that it was taking money which it knew or should 

have known was money solely owned by her which was being 

handled by Clarence Fleming on her behalf. 

12. Alma Elliott has since made demand on the Bank for 

the return of the $13,286.00 that the Bank took from the 

$21,116.21 CD, but the Bank has refused to honor this demand. 

WHEREFORE, Donna Fleming, as guardian for Alma Elliott, 

prays that judgment be entered against the Bank on behalf of 

Alma Elliott for $13,286.00, plus interest at 15.673%.per 

year on that sum from June 23, 1981, as well as the costs of 

this action and such other and further relief as the Cour ~· 

considers just and proper. 
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Trial by jury is demanded. 

DONNA M. FLEMING, Guardian 
for Alma S. Elliott 

By 

I 
C. Grice McMullan, Jr. , p. q. 
Christopher M. Malone, p.q. • 

I 
Thompson & McMullan 
13 East Franklin Street 

1 ; R~chmond, Virginia 23219 



0 R D E R 

This day came the plaintiff, by counsel, and after legal 

and proper notice to the defendant moved the Court to grant leave 

to the plaintiff to file an Amended Motion for Judgment in this 

action, which leave is granted, and it is 

ADJUDGED and ORDERED that the plaintiff's Amended Motion 

for Judgment, previously tendered, is now filed, and the defendant 

will file responsive pleadings thereto within /0 days. 

I ask for this: 

~. --,iL lh~ ~tt~~ .q. 
C. Gr1ce McMu~lan, Jr., • 
Christopher M~Malone, Esq. 
Thompson & McMullan 
13 East Franklin Street 
Richmond, Virginia 23219 

23212 

Enter:// 12-l(!f 2---

Judge (/rc~ 
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REQUEST FOR ADMISSIONS BY BANK OF VIRGINIA 

Defendant, Bank of Virginia (the Bank), by counsel, 

pursuant to Rule 4:11 of the Rules of the Supreme Court of 

Virginia, hereby requests the plaintiff, Donna M. Fleming, 

quardian for Alma S. Elliott, to admit the truth of each of the 

matters set forth below. Each such matter shall be considered 

admitted pursuant to the provisions of Rule 4:11 unless the 

plaintiff serves answers or objections on John Jay Range, 

Hunton & Williams, P.O. Box 1535, Richmond, Virginia 23212, 

counsel for the Bank, within 21 days after service of these 

i, requests. The matters to be admitted are: 

1. That the document attached hereto as Exhibit 1 is 

a true copy of a signature card signed by Alma S. Elliott. 

2. That the document attached hereto as Exhibit 2 is 

a true copy of a signature card signed by Alma S. Elliott. 

3.. That the document attached hereto as Exhibit 3 is 

a true copy of a signature card signed by A·lma S. Elliott. 

4. That the document attached hereto as Exhibit 4 is 

a.·'!:rue copy of a signature card signed by Alma s. Elliott. 

5. That Exhibits 1 through 4 were signed by Alma S. 

liott for the purpose of opening an account with the Bank. 

6. That Exhibit 2 indicates the account created 

:·I thereby was a joint account. 

7. That Exhibit 3 indicates the account created 

thereby was a joint account. 

8. That Exhibit 4 indicates the account created 

thereby was a joint account. 

9. That all accounts opened or maintained at the Bank 

of Virginia for or on behalf·of AlmaS. Elliott were created as 

joint accounts with the right of survivorship. 
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10. That a joint account is an account that permits 

every party named on the account to withdraw some or all of the 

funds in the account. 

11. That all joint accounts maintained at the Bank in 

the names of Alma s. Elliott or Clarence E. Fleming permitted 

either Alma S. Elliott or Clarence E. Fleming to withdraw some 

or all of the funds from such accounts. 

12. That the document attached hereto as Exhibit 5 is 

a true copy of certificate of deposit number 129392, issued 

October 11, 1979 in the original amount of $31,000. 

13. That Exhibit 5 was redeemed on April 10, 1980 and 

that the funds were used to purchase certificate of deposit 

number 129697. 

14. That the document attached hereto as Exhibit 6 is 

a.true copy of a certifica~e of deposit number 1219697, issued 

April 10, 1980, in the original amount of $31,000. 

15. That Exhibit 6 was redeemed on October 22, 1980 

and that the funds were used to purchase certificate of deposit 

number 0012019220. 

16. That the document attached hereto as Exhibit 7 is 

a true copy of certificate of deposit number 0012019220, issued 

October 22, 1980 in the original amount of $31,000. 

17. That Exhibit 7 was redeemed on December 22, 1980 

and that $20,116.21 of the proceeds were used to purchase 

certificate of deposit number 0012019592. 

18. That the remainder of the proceeds of Exhibit 7 

were deposited in checking account number 5527650369. 

19. That the document attached hereto as Exhibit 8 is 

a true copy of a certificate of deposit number 0012019592, 

issued December 22,- 1980 in the original amount of $20,116.21. 

20. That the document attached hereto as Exhibit 9 is 
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a true copy of the Bank's rules, regulations and-agreements 

governing savings certificates of deposit accounts. 

21. That the rules and regulations set forth in 

Exhibit 9 are applicable to and govern certificates of deposit 

at 'the Bank, including the certificates attached hereto as 

Exhibits 5, 6, 7 and 8. 

22. That Exhibits 5, 6, 7 and 8 were opened in the 

names of "Alma S. Elliott or Cla~ence E. Fleming." 

23. That Exhibits 5, 6, 7 and ·8 were joint accounts. 
, 

24. That either Alma S. Elliott or Clarence E .. Fleming· 

could redeem the certificates of deposit attached hereto as 

Exhibits 5, 6, 7 and 8. 

25. That either Alma S. Elliott or Clarence E. Fleming 

could redeem the certificates of deposit attached hereto as 

Exhibits 5, 6, 7 and 8 without obtaining the signature of·the 

other party. 

26. If your response to any of the proceeding Request 

for Admissions is anything other than an unequivocal admission, 

please identify th~ following: 

(a) All facts or applications of law to fact upon 

which you intend to rely in support of such failure to admit; 

(b) All persons with knowledge of' any fact 
I 

identified in your response to subparagraph (a) hereof; 

(c) All documents that support or relate to any 

fact identified in response to subparagraph (a) hereof; and 

(d) All steps that you have taken in order to 
I 

!make reasonable inquiry concerning the tru~h of the 
I 

!allegations, as required by Rule 4:ll(a). 

I 

4oseph C. Kearfott 
John Jay Range 

HUNTON & WILLIAMS 
P.O. Box 1535 
Richmond, Virginia 

'": I• 

! Of Counsel 
i' 

I i 
I 
I 

BANK OF VIRGINIA 



CERTIFICATE OF SERVICE 

I hereby certify that on the ~~ay of October 1982 a 

true copy of the foregoing REQUEST FOR ADMISSIONS BY BANK OF 

VIRGINIA was hand-delivered to C. Grice McMullian, Jr., 

Esquire, Thompson & McMullian, 13 East Franklin·Street, 

.Richmond, Virginia 23219, counsel for plantiff. 
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Exhibit 4 

CHANGE OF NAME, TYPE OF ACCOUNT. 
ACCOUNT ,N\JMBER OR BRANCH 

Date __ .;;..Nov.;;...;...;..." _1_0....:;,_19_8_0 __ 

You am her•.:hv authorized to change (th~ name or number on, my 

0 Pr.r'ior1al Cher.king Account 0 Commercial Account 

~ Savmgs Account 

From;_. Alma S. Elliott 
Clarence fleming 

Old No. 59-57-99445-1 
Branch No. 25 7 

Alma S. Elliott/Clarence Flemin New No. Same 
To:·----------------------------------~~~~~-----------------------

D:mna Fleming Branch No. 
You are f•,ther authorl~o-1 to pay against the ac~ount in th11 notw namefst any checks presented which b..,. 

the olct !iqnature(sl tf 1uch checks were outstanding prior to the ab""" C'f .. te. 

Rdcords Changed 

Ch.-ekin{2 Oern. 

Savings Oect. X 

,;· Sani\OFVirginia 
JOINT ACCOUNT 

RIGHT OF SURVIVORSHIP DESIGNATION 

TYPE OF ACCOUNT Statement SavingS 

f)v ~f.~~ 
Authorized Signature Before Change 

Original to Customers Service Dept. with New Accounts 
Part 2- To be retained by Branch' 

···-
Alma S. Elli0tt 

--~==~~~~~~---------·-

Clarence Fleming 

nxma Fleming 

ACCOUNT NUMBER 595799445-1 

IRANCH OF ACCOUNT 25] 

INDICATE WHETHER OR NOT YOU WANT THE RIGHT OF SUAVIVORSH IP 
ON YOUR ACCOUNT BY SIGNING THE APPROPRIATE SECTION BELOW. 

JOINT ACCOUNT WITH SURVIVORSHIP 

WHEN ONE PERSON ON THIS ACCOUNT DIES, 
HIS SHARE OF THE ACCOUNT BALANCE BE• 
LONGS EQUALLY TO THE OTHER LIVING 
PEOPLE. ON THE ACCOUNT. 

JOINT ACCOUNT • NO SURVIVORSHIP 

WHEN ONE PERSON ON THIS ACCOUNT 
DIES, HIS SHARE OF THE ACCOUNT SAL· 
ANCE BELONGS TO HIS ESTATE. 

aiCINAY~IIII· 

SIGNATUIIII. DAT• 

J 01.3 
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::»IIIYit! IVIcUUrllY 

C.ERTIFICATE OF DEPOSIT 
.· 

·Exhil;'-i:t ··s ·.:. 

... 
$ 31,000.00 
ORIGINA~ AMOUNT 

e issuin$ ~nk certifies that 
ere has ¥«n deposited with~ 100 Dollars 

~~~~·~~~~~~·~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
ddreu __ ~rnl~~~~JB~~~~~~~LU~~~~~~~~~--~--~~~~~--------
pon pres$n ation and · ~ · Cfer of this certificate, properly endorsed, to the issuing April 10 , 1980 . An in· 

. rest ratejo pe annum is guaranteed through the maturity date and will be paid mt1y. to 57 994451 to 
e holdet. ' is certificate is subject to the rules and regulations of governmental regulatory authorities and of the issuing bank. 
e . ~ank.; ~L prohib!ted b~ Fecteral Law from paying interest after the date f maturity~~ \ 

cat~ at Oeposat receaved: · 
I I • • ~ ~ .. ~L..o'r.-1 

.. 
. ... 

I 0~.4 

ci. 
0 u 
~ 
u c 
~ .. 
:J 
WI 
c -... 

·;; 
0 
0.. 
eJ 
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No. 129697 

OOCIAL~~~;~~85 ~ 
T.U 1.0. NUMBKR ~ 

The issuing bank certifies that 
there has been deposited with it 

": Single Maturity 
CERTIFICATE OF DEPOSIT 

Non-Negotiable 

fj ~i~~FVif3inia- eentrai .... 1\ 

Issuing Office .Mecbairl.csville · 6 ~. . ., . 
: ' . 

....... ~ ...... ··· 

.·Exhibit 6 . 

.. 
. 31,000.00 

ORIGINAL AMOUNT 

i. April ~o,· 1980 
DATB Ofl' ISSUS 

...... . ..:.. 

Thir;Y~ ThoUsand and 00/100--~--------------------~L--- Dollars 

which it will pay to Alma S. Elliott· or ~~ E.,:Flenlirig--------------.. ---~----------
• •••• I. .... ' \ ' •• •• 

Address 2100 Avondale Drive,·. Machaiii~fte ~~~i_:rgud~ 23111--.,:------------------

upon presentation and surrender of this certificate, properlyenCiorsed:to the issuing office on OCtober 9, 1980 . An in· 
terest rate ot14.22&k per annum is guaranteed.ttirough·thd:'maturitv date and will be paidMolithly to 57-99445-1 · · to 
the holder. This certificate is subject to the ruies and regulations of governmental regulatory authori 'es and of the issuing bank. 
The Bank is prohibited by Federal Law from paying interest after the ate o aturity. 
Certificate of Deposit received: 

~~s:~R6 $ 

.· 
• 0. • •· • 

. .. .... 
: ·: .. - . . :. . .. ; . .. : . . .. ~ .... ~ ;; : :; .. 

- ... . · ... · ....... . . . . ... ~ ~ . . ~'. : . . ~ . . . 
. . .. . ....... . 

. . . .. '~ .. . ..... : .. . • I . · .. . ·• · .. . : .. . ·:·· .... ·.-: ···~··~·· ·-y~·-.-·· . 
.. . • .·"! ,·· • 

. . ·-. . ... . . . .... ~ ... . .. .. . . ~· ..... :: . 
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.. .. . . 

CI:H 111-lt;Al t: Ut- Ut:t'U:SII 
FIX~D RA~E-: e ·siNGLE MATURITY 

NON-NEGOTIABLE 

$ 31,000.00 V· 
Amount 

October 22, 1980 
I Name(s)-~~.._.""-~~~~~~~:.::a.~:...::::.-~~~=---------

' • I ; : 
Date of Issue ~ 

Chanicsvi11e r-J I 
Issuing Office 

.. : · : : ' Address ·-~~~~;:.:.:;;;p;:~~;:.;:.;=-----~~~--------~~~ ,, 

April 22, 

... .. " 

This certji~.--l!·=l~~s~!.~~ the applica~e rules of B~nk of Virgi~i~ 
and to ~~~~e~t~aws and regulattons. There IS a substantial 
intere t~,~.~-~·~w redeeming your certificate before maturity • .. .. ~··· 

·~ ~·· • • a 

~ 

213-48-7385 
Customer Signature {s) 

. :, .. : . ·~ ;.:~;r. Social Security Number 

~ .. 
•. I 

I 

! 
·i 

. r . \ ... . ;· .·· :· .•· .. 

,..----------·-.:..· -·----------- .. ---· 

, 
•• ! • ~ 

~=· 
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c.. 

CERTIFICATE OF DEPOSIT ... :: 
FIXED RATE. e SINGLE MATURITY QUi 20195~ 2 :. ;.·· ·.::~ $'". :·•.. 20,ii6.i('·.!. '.! 

Number NON-NEGOTIABLE · · Dec~~"22, 1980 ~' 
N ( ) AhDa. S. Elliott or Clarence E. Fleming Date of Issue 

ame s -~2:::-::l~OO~A~wn-da"":""""'!:l~e~Drl~.~:ve-----......-.......... _... ....... ~--------. ~ Mechanicsville • 

I "f' f .. 
,,. • Address __ &.......,.Chaiii ........ .........,.CSVl. ............. P-.lP-!il;;-e.-, ~V.~a-.~23'!!"'!1!"'!!1!"'!!!!1------------ ""!""---........ ----

Bank of Virginia. 
We promise to repay your deposit at • 

RalEftst will be paid ! : 
~~lJ.Uiw.L~~~~~~=#f:!~~r;..Fl.--....:..· . :t 

Social Security Number 

.. 

rpl:ir S'MliN; 2q-Tf(i:' 'lWV 

£§~·# 11s -;·g: h1:;z::- :nva 

I 01.7 

> .. 
... 



a_r,•--~~~it-me Jtrmk gNe-s-tts u_~l !Jt·"f!1Bt tflne. 
~------~a~~~-~5~~-------=--~---------------­

ln the event of withdrawal of all or any porlion of a 
lime deposit before the maturity thereof, the deposi-
tor may not receive interest from the date of deposit 
on the amount withdrawn at a rate in excess of the 
maximum rate which may be paid on savings 

·deposits by the Bank on the date of withdrawal, 
··and the depositor shall forfeit all Interest. calculated 
at such savings deposit rate, whether accrued and 
unpaid, or paid to or for the depositor's account, 
on the amount wthdrawn or a period of three months 
or for the period since the date of deposit, whichever 
is less. Where necessary to comply with this re­
quirement, interest already paid to or for the 
account of the depositor shall be deducted from 
the amount already requested by the depositor to be 
withdrawn. 

10. The account shall be subject to such applic­
able regulation of the Federal Deposit Insurance 
Corporation and the Federal Reserve System as may 
now or hereafter be in effect, and to the Rules. 
Regulations and Agreements of the Bank as they 
now exist or may hereafter be added to, altered 
or amended, with or without notice by the Bank 
and all of the above Rules. Regulations and 
Agreements shall automatically, without notice con­
form to any regulations promulgated by competent 
legal authority. 

11. Miscellaneous. (a) The use herein of the 
singular and masculine shall be deemed to refer 
to the plural and feminine or neuter. wherever the 
context so requires. 

b) ·each provision hereof, if in conflict with ap­
plicable mandatory law or regulation, shall be 
nutom"tically superseded thereby; but the invalidity 
of any provision shall not impair any other provision 
hereof. 

(c) Insofar as not otherwise validly provided for 
herein or otherwise agreed upon between the Bank 
and the depositor, the laws of Virginia shall govern 
tho right of the Bank and the depositor to the 
extent that federal law shall not be governing. 

12. Amendments. These Rules, Regulations and 
agreements may be altered, amended or superseded, 
in whole \lr in part, by the Bank, and. as so altered, 
amended or superseded, shall be binding upon each 
depositor; provided, however. that no alteration or 
amendment hereof shall be effective until copies of 
such alteration or amendment shalf have been made 
accessible to the public in the banking lobbies of 
the main office of the Bank and Its branches. The 
Bank may. but shall not be requred to, make such 
other publication or such other notice as It desires, 
and may, but shalt not be required to, mail similar 
notice to depositors and customers. 

Rules 

Regulations 

and 

Agreements 

Governing 

Savings 
' 

Certificates 
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Rules, Regulations and Agreements Governing 
Savings Certificates. of Deposit Accounts 

These Rules, Regulations and Agreements shall 
apply to and govern Savings Certificates of Deposit 
Accounts (Including single and multiple maturity 
instruments as well as those In negotiable and non· 
negotiable form) rilaintained by each depositor and 
customer with Bank of Virginia-Central (the "Bank"). 
The signing of the Bank's signature c"rd or the 
making of a deposit by the depositor or his agent 
shall constitute assent hereto and to any changes or 
amendments hereof or new Rules, Regulalions and 
Agreements made as hereinafter provided. These 
Rules, Regulations and Agreements shall not be In· 
terpreted as limiting or Impairing any protection or 
Immunity afforded the Bank under applicable law. 

1. Collections. In receiving Items for deposit, the 
B,_nk acts only as the depositor's collecting agent 
and assumes no responsibility beyond the exercise 
of due care. Any items not drawn on the Bank shall 
be forwarded by the Bank at the depositor's risk and 
the Bank sh~ll not be responsible for failure, default 
or negligence of correspondents, nor for losses in 
transit All items are credited subject to actual and 
final payment in cash or solvent credits, and the 
Bank shall have the right to cancel the certificate If 
actual payment Is not received on items deposited 
Including Items drawn on the Bank not good at the 
close of business on the day deposited. 

O 2. Deposits. (a) When an account is opened by 
: ~ a depositor in his name followect by words indicat· 
;. ,.., lng that the deposit Is made for the benefit of an· 
~ other or made in a fiduciary or representative ca­

pacity with or without a further disclosure as to the 
nature of the representation, trust or agency, this 
shall be deemed a representation by the depositor 
to the Bank that the depositor has a right to draw 
upon the account (upon the presentation of the cer· 
tlficate properly endorsed) and the Bank may unless 
advised In writing to the contrary, honor th~ orders 
of the depositor for withdrawals without duty to In· 
quire into the au~hority for or application of with­
drawals. 

(b) The Bank reserves the right to request the 
withdrawal of any account balance at any time. 
Notice of such request may be given personally or 
by regular mail to the depositor's last known ad· 
dress. In the event the depositor, so notified, fails 
to withdraw the funds deposited, all interest If any 
on such funds shall cease from the last day of th~ 
month within which the request for withdrawal was 
made. 

. (c) The balance shown by the Bank's records 
shall be prima facie evidence of the amount due 
the depositor. 

(d) The depositor agrees to advise the Bank 

promptly of any change In his address. In the ab­
sence of such notice, mail addressed to the deposi­
tor at the address shown on the records of the Bank 
shall be deemed to be properly addressed and ef· 
fectlve. 

(e) The Bank may, at any time, at Us discretion 
and with or without notice to the depositor, or any 
of them, assert a lien on the balance In the account 
of the depositor, and apply any part or all of such 
balance to any Indebtedness, matured or unma­
tured, that then may be owing to the Bank by the 
depositor and offset the amount so applied against 
a corresponding amount of such Indebtedness. 
• (f) Certificates Issued in the names of two ·or 
more persons, payable to either, or payable to either 
of the survivors, may be paid to either of such per­
sons, whether the other or others be living or not 
(upon presentation of the certificate properly en­
dorsed) and the receipt or acquittance of the person 
so paid shall be a valid, sufficient and complete re­
lease and discharge to the Bank for any payment 
so made. 

(g) Each depositor and customer agrees to pay 
such service. and. maintenance charges on accounts 
whether active or dormant (an account shall be con­
sidered dormant one year after maturity), and for 
miscellaneous ·service charges as have heretofore 
been adopted by the Bank and now In effect, and 
charges as may hereafter be adopted by the Bank. 
New service and maintenance charges and changes 
in existing charges shall become effective upon 
placement of amendments to these Rules, Regula­
tions and Agreements in the banking lobbies of the 
main office of the Bank and its branches. Such 
charges may be deductea from the depositor's 
account . 
· (h) The depositor agrees that the account may be 
charged $200 per month for the cost of handling the 
account If the balance In the account remains 
$199.99 or less for a period of one year after matur­
Ity and 6% per annum on Inactive accounts with 
balances of $200.00 or more. 

3. Saturday or Holiday Openings. The Bank shall 
have the right to honor any request for withdrawal 
or other order after maturity of the depositor on any 
Saturday or legal holiday on which the Bank may 
be open for the transaction of business, to the same 
extent and with the same effect as if not a Saturday 
or legal holiday. 

4: Liens .. Following the receipt by the Bank of any 
notice of hen or process in attachment garnish· 
ment or other proceeding relating to the account 
of a depositor the Bank Is authorized to withhold 
payment of the balance held to the credit of the 
dep~sltor, or of so much th~reof as might be the 
subject of such notice or process, and to return all 
Items for which final credit has not been given by 
the Bank, pending final determination that such 

notice or process, and to return all items for which 
final credit has not been given by the Bank, pend­
Ing final determination that such notice or process 
Is invalid or that payment should be made pursuant 
thereto, without responsibility to the depositor for 
such withholding or the refusal to honor orders for 
the payment of funds drawn or made by hm. A no­
tice of lien or process in attachment, garnishment 
or other proceeding relating to the account of a 
depositor shall apply to joint accounts as well as 
Individual accounts, and each signatory to a joint 
account hereby authorizes the Bank to honor a 
notice of lien or process in attachment, garnishment 
or other proceeding relating to a joint account 
whether both depositors or only one depositor is the 
lien debtor. 

5. The amount of the certificate shall be at least 
$100.00 or $1,000 If for four (4) years or more when 
required by appropriate regulation. Initial deposits 
may be made by mail or in person at any branch 
office of the Bank. Maturities may be selected by 
depositor up to ten years. 

6. Certificates Issued after 2:00 in any office of 
the Bank on any regular business day or on any 
Saturday or holiday on which the Bank shall be 
open, will be deemed to have been issued on the 
next following regular business day of the Bank. 

7. Interest shall accrue on the principal amount 
until maturity. The ra(e is guaranteed for the term of 
the original maturity and each subsequent maturity 
when applicable agreed upon at the opening of the 
account. Payment of interest shall be effected at 
least annually unless the depositor shall instruct 
otherwise in writing. Interest shall cease to accrue 
after maturity of the account. 

8. The certificate must be presented at maturity. 
The amount shown on the certificate shall not be 
determlnati•Je of the the balance to the credit of 
the account unless expressly verified by the Bank 
after comparison with its books and records. lm· 
mediate notice of the loss, theft or destruction of 
the certificate shall be given to the Bank which may 
Issue a replacement certificate on such terms of 
indemnity or otherwise as the Bank may deem 
proper. Upon issuance of the replacement certlfi· 
cate, the original certificate shall be void and If 
found must be surrendered· to the Bank for cancel­
lation. 

9. Federal regulations require that the depositor 
may not withdraw all or any part of his deposit 
prior to maturity except with the consent of the 
Bank (the bank reserves the right to require thirty 
days notice In writing of the Intention of the depostor 
to withdraw his deposit or any part thereof before 
maturity ond the right to r.efuse any specific request 
for premature redemption) which may be given 
only at the time such request for withdrawal is made, 



RESPONSE TO REQUEST FOR ADMISSIONS 

Plaintiff, Donna M. Fleming, as guardian for Alma S. 

Elliott, 'by counsel, for and as her response to Request for 

Admissions by Bank of Virginia, states as follows: 

1. The statements contained in paragraphs numbered 1, 

2, 3, 4, 5, 6, 7, 8, 10, 11, 12, 13, 15, 16, 17, 18, 19, 22, 

24 and 25 are admitted as being correct. 

2. The statements contained in paragraphs numbere·d 9, . 

1 

14,' 20, 21 and 23 are denied. 

3. In response to paragraph number 26, the plaintiff 

states as follows: 

! 

II 
(a) With regard to par~graph 9 of the Request for 

I ~Admissions, the plaintiff states that all accounts opened at 
I 

'the B~nk of Vi~g~nia for or on behalf of AlmaS. Elliott 

were not necessarily created as joint accounts. It is the 

:plaintiff's understanding that originally certain accounts 

were created only in the name of Alma S. Elliott. 

(b) With r~gard to paragraph 14 of the Request for 

'Admissions, the document attached as Exhibit 6 is a true 

copy of a Certificate of Deposit.numbered 129697, (not 

', 1219697), issued April 10, 1980 in the original amount of · 

$31,000.00. The plaintiff believes that there is a typographical 

!error in 

'number; 
I. .. 

~ . (c) 

paragraph 14 as to the Certificate of Deposit 

., 

W~th regard to paragraphs 20 and 21 of the Request 

I for Admissions, the plaintiff has no reason to think that 

1 

!the document attached as E~ibit 9 is other .than a true copy 

1: 
1 

of the Bank's rules, regulat.ions and agreements governing 
i ••.• 
1 sa~i~gs certificates of deposit accounts, and indeed the 

plaintiff has been provided in discovery by the Bank of 

: ,,irginia a copy of the same rulElS o20gulations and agreements, 

' !The plaintiff, however, has no knowledge as to whether or 

I 



not Exhibit 9 governs savings certificates of deposit accounts 

during the time of the dispute that has arisen between 

Alma S. Elliott and the ~ank of Virginia, since the rules, 

regulations and agreements received are not dated. Furthermore, 

just because the rules, regulations and agreements state 

that they govern savings certificates of deposit accounts 

does not mean that they do so govern unless proof is provided 

that the depositor in question knew of the rules, regulations 

and agreements and agreed to be governed by them. There is, 

as herein stated, no evidence that Alma S. Elliott ever 

received a copy of the aforesaid rules, regulations and 

agreements or agreed to be bound by them with regard to 

Exhibits 5, 6, 7 and 8 of the Request ·for Admissions. Since 

the Bank of Virginia has produced no signature card pertaining 

to Exhibits 5, 6, 7 and 8, Exhibit 9 must necessarily rely 

on the making of a deposit by Alma S. Elliott or her agent 

as constituting "assent" to be governed by the rules,. regulation 

and agreements. It will be maintained that making a deposit, 

in spite of what Exhibit 9 says, is not necessarily a consent 

to be governed by the contents of Exhibit 9; and 

(d) With~egard to paragraph 23 of the Request for 

Admi$sions, the plaintiff maintains that Exhibits 5, 6, 7 

and 8 were not separately four joint accounts. The plaintiff 

does admit, however, that collectively Exhibits 5, 6, 7 and 

8 comprised a si~gle joint account, which was created when 

$31,000.00 was originally deposited by Alma S. Elliott with 

the Bank of Virginia. 

DONNA M. FLEMING, 
Guardian for Alma S. Elliott 

. ; By_J_. --::~~-"""-· ""!::-~-· ~~-4,--..Cf.-..-· 
. Couns~ 
. 02:t. 



C. Grice McMullan, Jr., p.q. 
Christopher M. Malone, p.q. · 
Thompson & l.fcMullan ., . 
13 East Franklin ·street 
R~cnmond, Virginia 23219 

CERTIFICATE 

I hereby certify that a true copy of the foregoing 

Response to Request for Admissions was hand-delivered this 

. th day of November, 1982 to John Jay Range, Esquire, 
I Hunton & Williams, 707 East Main Street, Richmond, Virginia 
I 

~3219, counsel for the defendant. 
I 

I 

0?2 
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I. 
I 

AMENDED.ANSWER AND GROUNDS 
OF DEFENSE BY B~IK OF VIRGINIA 

Bank of Virginia (the Bank), by counsel, states the 
,; 
j . 

I· following the as its Amended Answer and Grounds of Defense to 

the Amended Motion for Judgment: 

First Defense 

The Amended Motion for Judgment fails to state a 

claim upon which relief can be granted against the Bank. 

Second Defense 

(1) The Bank admits the truth of the allegations 

contained in Paragraph 1 of the Amended Motion for Judqment. 

(2) The Bank is without knowledge or information 

sufficient to form a belief as to the truth of the allegations 

contained in Paragraph 2 of the Amended Motion for Judgment. 

(3) The Bank admits that beginning in 1978, certain 

joint accounts were opened at the Bank in the names of Donna 

Fleming or Alma s. Elliott, Clar~nce E. Fleming or Alma S . 

. Elliott, and Alma S. Elliott or Donna Fleming or Clarence E. 

Fleming; and further answering, the Bank is without knowledge 

or· ;information sufficient to form a belief as to the truth of 

the remaining allegations containe~ in Paragraph 3 of the 

Amended Motion for Judgment. 

(4) The Bank denies the truth of the allegations 

contained in Paragraph 4 of the Amended Motion for Judgment. 

(5) The Bank admits that a joint savings account, 

No. 59-57-99445-1, was opened in the names of Alma S. Elliott 

or Clarence E. Fleming and that interest from this joint 

savings account was reported to the Internal Revenue Service as 

income to Alma S .. Elliott; and further answering, the Bank 

denies the truth of the remaining allegations contained in 

Paragraph 5 of the Amended Motion.for Judgment. 



'· 

II 
I I 
I ! 

(6) The Bank admits that in October 1979 a joint 
I ' :d1ertificate of deposit, No. 129392, was purchased in the amount 

1f $31,000 which was payable to either Alma S. Elliott or 

'9larence_ E. Fleming; and further answering, the Bank is without 

~owledge or information sufficient to form a belief as to the 
I 

I I 

,~ruth of the remaining allegations contained in Paragraph 6 of 
! I 
IT,i e Amended Motion for Judgment. 

(7) The Bank denies the truth of the allegations 
I 

cjontained in Paragraph 7 of the Amended Motion for Judgment. 

r II (8) The Bank admits that on December 22, 1980 

~dlarence E. Fleming purchased certificate of deposit No. 

~012019592 and that interest earned on this certificate was 

:ieposited into the joint savings account of Clarence E. Fleming 

1,nd AlmaS. Elliott; and further.answering, the Bank·denies the 

~ruth of the remaining allegations contained in Paragraph 8 of 
I 

~he Amended Motion for Judgment. 
I 

I I (9) 

!,ontained in Paragraphs 9 and 10 of the Amended Motion for 

The Bank denies the truth of the allegations 

~udqrnent. 
I 'i (10) The ~ank admits that it did not notify Alma s. 

~ liott that it was applying $13,286 of the proceeds of 

c rtificate of deposit No. 0012019592 to a debt that was due 

l a$d payable to the Bank by Clarence E. Fleming; and further 

!· ~swering, the Bank states that it was not required to provide 

!. any such notice to Alma s. Elliott or any other person; and 
I 

further answering, the Bank ·denies· the truth of the remaining 
I 

rtlegations contained in Paragraph 11 of the Amended Motion for 

pl~dgment. 

I 

~~liott have requested the Bank to return the $13,286 that the 

~fnk debited from certificate of deposit No. 0012019592; and 

(11) The Bank admits that representatives of Alma s. 

I , o24 
. I 



further answering, the Bank admits that it has not returned 

this sum to Alma S. Elliott but denies that it has any 

obligation to do so; and further answering, the Bank denies the 

truth of the remaining allegations contained in Paragraph 12 of 

the Amended Motion for Judgment. 

Third Defense 

The Bank denies that plaintiff has been damaged in 

the manner or to the extent alleged in the Amended Motion·for 

Judgment. 

Fourth Defense 

The Bank states that the sole, proximate cause of 

whatever damages plaintiff may have sustained as alleged in the 

Amended Motion for Judgment were the result of the intervening 

misrepresentation ·or fraud of a person or persons over whom the 

Bank exercised no authority or control and that such­

intervening misrepresentation or fraud bars any recovery 

ag~inst the Bank. 

Fifth Defense 

The Bank states that the plaintiff is estopped to 

assert any claim against the Bank because she had actual or 

constructive knowledge that the savings account and the 

certificates of deposit referred to in the Amended Motion for 

Judgment were jointly held in the names of Alma S. Elliott or 

Clarence E. Fleming; that Clarence and Donna Fleming were 

engaged in financial transactions involving the use of funds 

held jointly in the names of Alma S. Elliott or Clarence E. 

Fleming; that Clarence and Donna Fleming used plaintiff's 

money as if it were their own; and that notwithstanding such 

knowledge, plaintiff never protested or otherwise notified the 

Bank that she objected to the actions taken by Clarence and 

Donna Fleming. 
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I 

j Sixth Defense 

Jo The Bank affirmatively states that it was authorized 

~ apply the proceeds of certificates of deposit or otherwise 
I 

~o exercise the right of offset to redeem certificates of 
! I 
1 deposit to reimburse itself for overdue notes .made by Clarence 
I I 
I i 

18. Fleming in accordance with the applicable Bank rules and 
I . 

' I 

,,equlations qoverninq plaintiff's certificate of deposit 

1 ·ccounts. 

i 

~oseph C. Kearfott 
Jlohn Jay Range 

II HUNTON & WILLIAMS 
P. 0. Box 1535 

1 i Richmond, Virginia 23212 

i '; Of Counsel 

BANK OF VIRGINIA 

CERTIFICATE OF SERVICE 

I I hereby certify that on the 19th day of November 

~982 I caused a true copy of the foreqoinq AMENDED ANSWER AND 

~ROUNDS OF DEFENSE BY BANK OF VIRGINIA to be· hand delivered to 

I ·the offices of C .. Grice McMullan, Jr., Esq., Thompson & 

I 
~cMullan, 13 East Franklin Street, Richmond, Virginia 23219, 

I I 

~ounsel for plaintiff. 
I 
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This day came the parties by counsel~ and came also a jury, 
I 

to wit: Alberta Michaux, Ida M. Moss·, James H. Owens, Barbara 

Parker, Jerome Payne, Lucille V. M. Rainey and Lucy M. Rice, who 

were sworn to well and truly try the issue joined and a true verdict 

give according to the evidence and the law. 

The evidence of the plaintiff was presented, and at the 

conclusion thereof counsel for the defendant moved to strike the 

evidence of the plaintiff, which motion was granted, and to which 

action of the court couns~l for the defendant objected. 

Whereupon, the court, having determined there was no issue of 

fact to submit to a jury but that the plaintiff as a matter of law 

was not entitled to recovery from the defendant, did discharge the 

jury from further consideration of the case. 

It is, therefore, adjudged and ordered that the plaintiff take 

nothing and that judgment be entered in favor of the defendant; to 

which action of the court counsel for the plaintiff objected. 
,. __ _ 

027 



NOTICE OF APPEAL 

Comes now the plaintiff, Donna M. Fleming, Guardian for 

tlma s. Elliott, by counsel, and respectfully gives Notice of her 

tntention to appeal the final orde:t; enter.ed in this matter by the 

Honorable Willard I. Walker, Judge of the Circuit Court of the 
.I 

I ~ 
~ity of Richmond, Division I, on December 13, 1982. A transcript ~ 

Jf the trial proceedings will be filed in accordance with Rule 5:9~ 
ff the Rules of the Supreme Court of Virginia. 

. I 
I 

. Grice McMullan, J • 
:,: hristopher M. Malone 

HOMPSON & McMULLAN 
, 3 East Franklin Street 
'lichmond, Virginia 23219 

DONNA M. FLEMING, Guardian for 

Alma s. Elliott 

By Counsel 

CERTIFICATE 

I hereby certify that I mailed, postage prepaid, a 
~rue copy of the foregoing Notice of Appeal to Joseph c. Kearfott 
and John Jay Range at Hunton & Williams, ~ 0. Box 1535, Richmond, 

• Virginia 23212 onthis the 31.! day of ol:lfktu..L-j , 1983. 

I i 
J._J 
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NOTICE OF FILING OF TRANSCRIPT 

PLEASE TAKE NOTICE that partial transcripts of the 

evidence taken and argument delivered in the above-captioned 

matter when heard before the Honorable Willard I. Walker, Judge , 

of the Circuit Court of the City of Richmond, Division I, on 

December 13, 1982, have been filed in the Clerk's Office of the 

Circuit Court in accordance with Rule 5:9(b) of the Rules of 

the Supreme Court of Virginia. 

cC/rr!~?JJ. )j/4~M~J 
Christopher M. Malone 
THOMPSON & HcMULLAN 
13 East Franklin Street 
Richmond, Virginia 23219 

DONNA M. FLEMING, Guardian for 
Alma S. Elliott 

By Counsel 

CERTIFICATE 

I hereby certify that a true and exact copy of the 

foregoing Notice of Filing of Transcript was mailed, postage 

prepaid, to John Jay Range, Esquire and Joseph C. Kearfott, 

Esquire at Hunton & Williams, P. 0. Box 1535, Richmond, Virginia 

23212 on this the ~day of February, 1983. 
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I I 

i I 

ASSIGNMENT OF ERROR 

The couLt eLLed in Luling as a matteL of law, 
on the basis of the evidence befoLe it, that 
the Bank of ViLginia had an enfoLceable Light 
of setoff against the balance due to Alma S. 
Elliott and Clarence E. Fleming on a joint 
certificate of deposit account foL sums 
allegedly du~ fLam Clarence E. Fleming alone. 
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DENNIS C. JOHNSON & ASSOCIATES 
CCUAT REPORTERS 
MUTUAL BUILDING 

RICHMOND. VIRGINIA 23219 

VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICffi10ND 
DIVISION I 

4 ---~---------------------------------------------------------
5 DONNA M. FL~1ING, Guardian for AU~ S. ELLIOTT, 

6 Plaintiff 

7 v. 

8 BANK OF VIRGINIA, 

9 Defendant 

10 ---------------------~-----------------------------~---------

11 Law No. LF-87 

12 -------------------------------------------------------------

13 Before: The Honorable t"7illard I. ~Talker 

14 Date: December 13, 19S2 

15 ----~------------------------------------------------~-------
16 

17 PARTIAL TRANSCRIPT 

18 

19 
-----------------~-------------------------------------------

20 

21 

22 

23 

24 
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3 WITNESSES 

4 

5 

6 

7 

8 

9 

10' 

11 

13 

14 

161 

17 

18' 

19 

20 

21 

22 

23 
I 

24: 1 

I 

I 

I I 

I 
! 

Clarence E. Fleming, Jr. 

Ronald A. I..fartin 

Jeffrey Alan Oppleman 

Clarence E. Fleming, Jr. 
(Continued) 

Jerry W·. Bailey 

Donna M. Fleming 

i 

I N D E X ------

o·irect Cross Redirect Recross 

3 

36 40 

43 48 56 

62 76 92 

94 100 105 107 

108 123 128 
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16 
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(The following is held in open.court with 

the jury present.) 

THE COURT: First witnesR. 

Come on up, ~~. Flemina, right up here, 

please. 

~1R. l~c!-1ULLAN: Do you care whether I sit 

and ask the questions from the counsel table? 

THE COURT: No, sir, that will be all 

right. 

. Will everybody please stand up and raise 

your right hand. All of you who are going to testify in 

this case, face me; each of you raise your right hand. 

(All prospective witnesses are duly sworn 

by the Court at this time.) 

3 

TP-E COURT: You can have a seat, l-1r. Fleming. 

CLARENCE E. FL~1ING, Jill~IOR, having been 

previously sworn, testifies and says as follows: 

DIRECT EXPMINATION BY MR. McMULLAN: 

Q Sir, ~ould you state your name for the 

21 record? 

22 A Clarence Elbert Fleming, Junior. 

23 Q They call you "Butch"? 

24 A That's correct. 
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Q Can you tell me what your educational 

background is? 

A Eleventh grade of high school. 

Q ~\]here do you work, ~!r. Fleming? 

A I'm self-employed. 

Q What do you do with your self-employment? 

A We sell wood stoves. 

Q Does your wife work with you? 

A Yes, sir, she does. 

Q ~~at does she do mainly with the business? 

A She's bookkeeper. 

0 Are you aware of facts surrounding this 

trial? 

A 

Q 

A Bank of Virginia. 

Q Which branch, sir? 

Mechanicsville branch. 

Q For how long did you bank with the Bank 

of Virginia prior to the time of the events surrounding 

this litigation? 

A Approximately ten years or more. 

Q Did you borrow money from the Bank of 

034 • 
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Virginia? 

A Constantly. 

Q Do you know Alma Elliott? 

A Yes, I do. 

Q Is she kin to you or anyone in your family? 

A She's kin to me by marriage, but she's 

7 my wife's grandma. 

8 Q Nhat is her age, Mr. Fleming? 

9 A In her eighties. 

10 Q Does she live with you, sir? 

11 A Yes, she does. 

12 Q Since approximately when? 

13 A 1978. 

14 Q Where did she used to live, Mr. Fleming? 

15 In Annapolis, f·1aryland. 

16 Q Why did she move to your house? 

17 A She had had a stroke and became sick and 

18 ill, and none of her own children would take care of her; 

19 so she contacted my wife and asked us if she could'move 

20 with us. 

21 Q ~~at is her present health like? 

22 P.. She's very ill. 

23 Q Is that the reason she's not here today 

24 for the trial? 
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1! A That's the reason she's not here. 

2 i Q AftP-r she moved in with you, what was her 

Ji health like? ~7as it better or \tlorse than no\tJ? 

4 A It kept getting worse. She was constantly 

s. at the hospital, constantly at a doctor's office. 

6 Q Well, could she understand when she moved 

7 with you what was going on concerning her personal affairs? 

8' A Yes, she could. 

9: Q How did that understanding progress, sir, 

10: as time went by? 

11 A Well, we would have transactions; or if 

12: I needed to use any of hers, I would always go to her 

13; and explain what was going to be done. If I got her okay, 

14: we did it. If I didn't, we didn't. 

15, Q Since she lived with you, has she been 

16 able to get around? 

171 A Only when we take her. Around the house 

18 in a walker. She can't go out in public by herself. 

Q Who takes care of her? 

20 A My wife. 

21, Q Part-time or full-time? 

A All the time. 

23 Q When Ms. Elliott came down from Maryland, 

2' did she own any money? 
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A Yes, she did. 

Q Where was that money located, sir? 

A It was in Washington, D.C., in a loan 

4 office, loan company, savings and loan. 

5 Q Approximately how much money was it? Do 

s you recall? 

7 A Between 17 to 18,000. I'm not exactly sure 

a what it was. 

9 0 After Ms. Elliott moved in with you, what 

10 was done with her money, Mr. Fleming? 

11 A I approached a banker who was a banker 

12 of mine, and ~1e discussed the loan. l·!y \-life and I 

13 discussed about putting it in a savings and loan down 

14 here because she needed money down here to pay for any 

15 hospital bills. so I didn't know what to do with it. 

16 

17 

18 

19 

20 

21 

22 

23 

I approached my attorney, and he told me 

to approach my banker and get his suggestion as to what 

to do with the money. 

Q You went to the Bank of Virginia? 

A Yes, I did. 

Q Why did you go there? 

A Because that is where I banked. 

Q Who did you talk with at the Bank of 

24 Virginia? 

037 

7 



: DENNIS C. JOHNSON & ASSOCIATES 

2 

3 

4 

COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA Z3Z19 

A ~lr. Bailey. 

Q What was he then? 

.A He was manager of the bank at the time. 

0 Mr. Fleming, on the accounts that were set 

5
11 

up, were you on those accounts? 

6 A I was. 

1 Q Why were you on those accounts? 

8 A On the advice of my attorney and the advice 

9 of my banker, so that if anything was to happen to Gram, 

10i we would take the money to pay her .hospital bills and 

11 I · 
I 

12( 
I 

13.1 
I 
I 

14! 

I 
151 

I 

161 
I 

171 
i 

I 

18i 1 

i 

19. 
! 

2q, 

I 

2l 
I 
I 

2~· 

i 

doctor bills. That's why our account was set up like it 

was. 

Q liho advised you as to this? 

A ~x. Bailey. 

Q Did you tell Mr. Bailey that the money 

was Us. Elliott's? 

A Oh, definitely. 

Q What else did you discuss with ~~. Bailey? 

A How to get her money out of her savings 

and loan in D.C. and into the savings account at Bank of 

Virginia. 

Q Did Mr. Bailey have any reason to know 

whether or not ~1s. Elliott 'o~as old or sick? 

A Yes, he 4id. I explained the situation to 

038 
.c 

8 



2 

DENNIS C. JOHNSON & ASSOCIATES 
CCUAT AEPC~TEAS 
MUTUAL BUILDING 

RICHMOND. VIRGINIA 23219 

him completely. 

Q During this time, was Donna Fleming's 

3 name ever put on any of these accounts? 

4 A On the C.D. accounts? 

5 Q No, sir, on the savings accounts. 

6 A Yes, sir. 

7 Q Was that for the same reason? 

8 A Same reason. Half the time I \-Jasn • t 

9 in town, so we had to have her name put on the savings 

10 account. 

11 Q Did the accounts have you on them as 

12 survivor, something known as a survivor? 

13 A They were supposed ~o. 

14 MR. RANGE: Objection.· The accounts 

15 speak for themselves. 

16 THE COURT: Objection sustained because, 

17 unless the word appears there, that calls for a conclusion 

18 of law. The accounts speak for themselves. 

19 MR. McMULLAN: I understand. Thank you, 

20 Your Honor. I will not ask that line of questioning. 

21 THE COURT: The Court will be able to tell 

22 from looking at t~e account whether it is a survivor 

23 account or not. 

24 Z-1R. Mcl·lULLAN: ~1y point only t-:as there t.o~as 
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conversation concerning the survivor all through thi.s 

2 trial, and I want to know --

3 THE COURT: If ~t's relevant, he had 

4
1 

answered it. I am not going to strike the answer, but 
I 

I 

s i he believed it to be a survivorship account. 

UR·. ~1cMULLAN: I don' t think it ' s a big 

7; dispute. I want to know-- ask him his perception of that 

a word meant since he talked to the bank about setting up 

9 these accounts. 

10 THE COURT: Go ahead and ask that question, 

11 if he understands the roeaning, of what he understands 

12: about it. I don't know how relevant that is because the 
I 
I 

131 law governs the transactions of parties, not what they 

141 believe the law is. 

15 I MR. ~lcMULLAN: I understand that. 

16 THE COURT: What is it relevant to? 

17 ~m. Mc~WLLAN: It goes to what he was 

l8 told. If he relies on the bank's advice, Your P-onor, he's 

19 told something, he has a right to 

20, THE COURT: Let's find out l'lhat he was 

21: told. 
I 

22f BY f!R. McMULLJlN: 

Q Were you told anything about the conce~t 

24 of being a survivor on one of these accounts, sir? 

040 . . 
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A Yes, sir, we were. Mrs. Elliott's will 

2 had been made up in our house --

3 MR. RANGE: Objection. 

4 THE COURT: Your answer is not responsive. 

5 The question was what were you told, and I presume that 

6 means by Mr. Bailey or someone from the bank. 

7 Is that right? 

8 MR. l·lcMULLAN : Yes • 

9 THE COURT: Answer that que~tion. · 

10 THE ~ITNESS: I was told to go on the C.D. 

11 as a survivor in case anything happened to Mrs. Elliott, 

12 that the money could be drawn out rather than having to 

13 go through the Court on a legal basis. 

14 BY MR. !-icMULLAN: 

15 Q Did you consider Mr. Bailey a friend of 

16 yours as well as your banker? 

17 A Oh, yes, definitely. 
18 

0 Did Mr. Bailey advise you that the 

19 accounts were being set up with the best kind of account 

20 for Mrs. Elliott?· 

21 A Yes, he did. 

22 
0 Did the certificate of deposit accounts 

23 pay interest? 

24 A Yes, they did. 

041. 
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Q Was that interest higher than the savings 

21 accounts? 
I 

A Yes, it was. 

12 

41 0 Can you explain to the jury how this account 

5 system worked while you were putting money in three 

6: accounts? 

71 A Yes. We put it in a savings deposit, which 

s is a c.o., that would draw a rate of interest. In order 

9 for my wife to pay the bills, you couldn't touch these 

10 c.o. bonds for six months; so it was suggested we open a 

11 separate savings account for her, which my wife opened a 

12 separate savings account. The bank would take the interest 

13 from the c.o., put it into her savings account; and if 

14 my wife needed to pay her doctor bills and expenses, she 

15 would draw it out of her savings account and put it in a 

16 checking account and pay the bills. 

17 0 1£out what was the date that these accounts 

18 were set up, the savings account, $17,000 to the account? 

19: A '78. 

20! 
I 

Q 1978? 

21 A Uh-huh. 

0 Were they set up in approximately the same 

23; range of ti~e? 

24i A Within a couple of weeks or month or so. 
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Q Did you ever put any of your own money 

2 into any of Ms. Elliott's accounts? 

3 A No, none of that money in there is mine. 

4 Q Did Mr. Bailey ever meet Ms. Elliott? 

5 A Yes, he did. 

6 Q Can you tell me when approximately? 

7 A Well, he came over to the house and had 

8 some work done on the C.B. radio; and about that time, 

9 he met her while she was there. 

10 Q When you ope~ed up a certificate of 

11 deposit account, did you sign a signature card during 

12 the same time period? 

13 Yes. 

14 Q What were you told the signature card 

15 was for, sir? 

16 A Identi;ication of my signature. 

17 Q Whose name was first on that signature 

18 card, sir? 

19 A Alma Elliott. 

20 Q Whose social security number was on that? 

21 A Mrs. Elliott's. 

22 Q Was her social security number the only 

23 one on the card? 

24 A Yes, it was. 
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! ~.-------------------------------------------------------------~ 
Q Did you and t-1s. Elliott sign ·the signature 

2: cards that ~1ere used? 
; ' 

J: 

4 

5! 

6 

7, 

I 

8 I 

A 

Q 

A 

Q 

A 

Q 

Yes, we did. 

There was more than one signature card? 

Yes, there \-tas. 

Well, did you sign them in blank? 

Yes, I did. 

Can you tell me what you mean by signing 

9 them in blank, sir? 

10 A Well, the bank, whenever I go in there 

tt to get loans, sometimes they would give me blank papers; 

12 and I trusted them. 

13 I 

I 

14 

15 

16 : 

17 

18 

19! 

20 

21 
I 

221 
I 

23 

24 

l1P.. RANGE: Objection, Your P.onor. ·That 

answer is not responsive to the question. He asked about 

the signature card. Now he is testifying about loan and 

loan documents. 

BY fA.R • Ivlcf.1ULLAN: 

Q I'm sorry. Talk just about your signature 

card. 

Did you sign a signature card in blank? 

A Yes, I did. 

Q Then what happened with that signature 

card? What would happen to it, sir? 

A I would carry it back to the bank, and 
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the bank would take it from there. What they do from there, 

I don't know. 

Q Did you do this with !-!r. Bailey's consent, 

sir? 

A Yes, I did. 

Q Did he tell you to do this in order to get 

Ms. Elliott's signature? 

MR. ~~GE: Objection,_ Your Honor. 

l-lR. Mcl-1ULLAN: Sustained. 

THE COURT: On the basis of leading? 

:-1R. RANGE: Yes. 

THE COURT: You have been leading for some 

little time now. Let's not do that, please. 

E1R. ~1cMULLAN: I don • t want to lead him. 

BY l-!R. Mcl·1ULLAN : 

Q Did you tell Mr. Bailey why Ms. Elliott 

couldn't come to the bank to sign a signature card? 

A Yes, I did. 

Q ~7hat did you tell l~r. Bailey? 

A I told Mr. Bailey that she was in ill 

health and had no way of moving around. 

Q Were you ever uncomfortable signing a 

blank signature card? Would that bother you, sir? 

A No, it never did. 
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Q Why not? 

A I've banked with these guys for years~ 

Ji I had complete trust in them. 

4 0 Did you sign other documents in blank for 

5, them? 

6 A Sure did. 

7 0 Later on, did you have ~Is. Elliott sign 

8 other documents in blank? 

9 A Yes, I sure did. 

10 0 Is it for the same reason? 

11 A Yes. 

12 Q Did Ms. Elliott know what these documents 

13 \'lere for when she was signing them in blank? 

14 A Yes, she did. 

15 Q Now, what did one of the signature cards 

16: that you signed pertain to? Nhat account were they for? 

What did you tell Ms. Elliott? 

A That was for a savings certificate that 

191 Mr. Bailey had-- in the amount of $17,000 or $18,000, 

20 that Mr. Bailey had from her account in Washington, D.C. 

21: Q Do you recall if that signature card 

referred to rules and regulations? 

A I don't know. No. I don't know nothing 

about rules and regulations. 
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Q Do you know now that they did? 

A Now I do, yes. 

Q Sir, did you ever receive any copy of 

rules and regulations? 

A No, I didn't. 

Q Were·you ever told about any rules and 

7 regulations by a mew~er of the Bank of Virginia? 

8 A No. 

9 Q Well, did you read the signature card 

10 carefully when you signed it? 

11 No. He told me it was a signature card. 

12 He said, "Here, you've got to sign there." 

13 I didn't have time to -- I'm no banker. 

14 I trusted him. 

15 Q Did you read it at all? 

16 A I just skimmed through the top. He put an 

17 "x" on it and said "sign here." 

18 
Q After the original accounts were set 

19 up, did Ms. Elliott obtain some more money? 

20 A Yes, she did. 

21 Q ~lhere did that come from? 

22 A Sale of her house in Maryland. 

23 Q ~?hat did she get approximately for the 

24 sale of that house? 
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A Between 31, $32,000. 

Q What was done with that money, sir? 

A It was given to Mr. Bailey and put into 

a C.D. account. 

Q Was this a different account from the 

other accounts that had been set up? 

A C.D. 

Q About how long after the original accounts 

9[ were set up was it that this happened? 
I 

10. A Approxi~ately a year or so. 

11 ~1R. UcMULLl\~: I want to introduce, Your 
I 

1~ Honor -- we are stipulating on exhibits, so as to save 
I 

1~ the Court's time, I have -- let's see. 

14i These are all copies. This will be 

15; stipulated Exhibit 1. I will give you copies of these as 
I 

1~ 

18; 

I 

HI 
i 

20 

211 

23 

24 

I 

. 

we go along. 

Will that be acceptable? 

THE COURT: All right, sir. 

MR. l·'!CMULLAN: May I approach? 

THE COURT: Which ones will you mark in 

evidence? These that I am getting now? 

f•IR. f'lcMULLAN: Yes. These. are all copies 

except for one exhibit \'lhich is an original, and it 

doesn't really matter which one is marked. 
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BY f·IR. l1cMULLAN: 

Q I will show you this. 

THE COURT: I will start marking. I will 

mark them with Plaintiff's Exhibit markers, so it will be 

No. 1. 

~~. KEARFOTT: I am sorry. I·am not sure 

we have them in the same order. 

THE COURT: $31,000 original amount 

Certificate of Deposit No. 129392. The customer signature 

on it is Clarence Fleming, and the bank signature is that 

of Mr. Bailey. And it's stated -- so the jury Nill 

understand '"hat it • s all about -- does the issuing bank 

certify that there has been deposited with it $31,000, 

19 

which it will pay to Alma s. Elliott or Clarence E. Fleming, 

address given as a street in Mechanicsville, on presentation 

of this certificate properly endorsed on A.pril 10, 1980, 

which would be some six months later. Apparently, this 

is a six-month c.o. issued in October of '79 on an interest 

rate of 10.66 percent per annum, guaranteed through the 

maturity date; and the interest will be paid monthly to 

579944551, which I believe the evidence is going to 

indicate was the savings account in the bank; to the holder, 

subject to the rules and regulations, subject to 

government authorities and of the issuing bank. The bank 
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is prohibited by federal law of paying interest after a 

2 date of maturity. That is what appears on Exhibit 1. 

.3 tm. ~-tcMULLAN: Your Honor,· there will be 

4 four of these Certificates of Deposit. What I would like 

5 to do, with permission of Mr. Range, is sim9ly introduce 

6 all of them in a group, if that's convenient. 

7 THE COURT: This was the original? Let 

a the others come on in the group. 

9 f.m. Mc!1ULLAN: Roll through on dates until 

10 
1 

we get to one which i~ a $20,000 Certificate of Deposit. 

11 This is the $20,000 one. This is the $31,000 one. 

12 THE COURT: I don't know that we ought to 

13 put this in as one exhibit. I will do them individually. 

14 

15 

16 

17 

18 

19 I 

20 

21 I 

22 I I I. 

I 

! 

The next one I will mark Plaintiff's Exhibit No. 2, is 

the same $31,000, and has been reissued on April 10, the 

maturity date of the other Certificate of Deposit. 

The third, the interest rate now is 14.226 

percent and has the same language I just finished reading 

to the jury; and the interest is to be paid into the same 

savings account as was on the other Certificate of Deposit. 

No. 3, that one is mature in October. 

On October 22, another $31,000 C.D. The 

23 i form of this one is some\vha t different from the others, 

24 I the writing. It is the 31,000, l·1echanicsville, names 
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Alma s. Elliott or Clarence E. Fleming. The rate of 

2 interest is 11.531. It still goes into the account, the 

3 same savings account, as has been before. Signed by 

4 Mr. O'Flaherty for the bank, and again Mr. Clarence Fleming. 

5 It states that the certificate is subject to the applicable 

6 rules of the Bank of Virginia, the state and federal 

7 laws and regulations. That will be No. 3. 

8 It's all I've been handed so far. That is 

9 a reissuance of the $31,000 on October 22, 1980 •. That ~'lould 

10 mature on April 22, 1981. 

11 The next one, which will be marked 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Plaintiff's Exhibit 4, is a Certificate of Deposit in the 

amount of $20,116.21, and that is in December of 1980, 

about two months after the other one, No. 3, was issued. 

And it's got the same type of language in it as before. 

The interest rate I can't read because of the word "redeemed" 

written over it, but maybe you all have something that 

tells what it is. 

Does anybody know what's supposed to be 

under the word 1'redeemed"? 

~m. RANGE: Is this on the --

THE COURT: That's the date. This one was 

23 written in Dec~~ber and to mature in June, and the interest 

24 rate was -- looks like 15.673. And I'm assuming the 
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22 

1..-------------------------------------. 
: I 

1 · I evidence will be that this is a replacement of the October 

2 c.o. 31,000 was changed to a 20,000 because 11,000 or 

3 so was taken down. 

4 MR. RANGE: Your Honor, we 

5 THE COURT: Whatever terms you want. This 

6 20,000 is a portion o~ the 31,000, I presume. 

7 : 

8 

10 

13 

I 

14 ! 

15 I 

16i 
I 

17 

18 1 

19 

20 

21 

22 

24 

I 

I I 

UR. RP~GE: That • s correct. 

THE COURT: And because some of the money 

has been taken out, there has been a new C.D. issued. 

That one, No. 3, that was issued on October 22, to be 

redeemed in April, was redeemed earlier than that and 

converted to a 20,000 c.o .. issued in September. 

~m. P~TGE: In fact, they're all new c.o.s. 

THE COURT: I understand, but the 31,000 

c.o. issued October 22, '80, to be redeemed April 22, 

'81, that never happened because it got redeemed earlier. 

MR. ~1Cf·1ULLAN: Yes, sir. 

THE COURT: All right. That brings us 

on through to where we got a $20,000 C.D. with the same 

language and an interest rate shown to be redeemed in 

April, 1981, or June of '81. Which is it? June. 

MR. McMULLAN: It's June, Your Honor. 

THE COURT: Okay. That's No. 4. 
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BY l'.LR. ~1cf1UL~N: 

Q l1r. Fleming, you have those four exhibits 

3 or copies of those exhibits? 

4 A Yes, sir. 

s Q I want you to look at them a minute. 

23 

6 Can you tell me where that four Certificates 

7 of Deposit l-Thy there are four of them? 

8 A All right. Started off with the first one 

9 that was the original one, I would imagine. It c~e due 

10 in six months time. I \~uld go down to the bank and 

11 sign for the bank officials, and they would issue another 

12 six month deposit or six month money market; and that 

13 would run until it matured. And when it matured, I would 

14 .90 to the bank, sign the deposit or sign the certificate 

15 of and they t-rould roll it over again to another new 

16 certificate. 

17 

18 

19 

20 

21 

22 

23 

24 

THE COURT: Gentlemen, I am sure you 

stipulate to this, but to make sure the jury understands 

this, I think this is a matter that should be put to them as 
-

a stipulation. The reason that savings and loan and 

banks pay a high interest on C.D.s or Certificates of 

Deposit is that you must leave the money with them for 

six ~onths at a time. You draw the money out early, then 

you have a big penalty and interest because the reason 

053 



DENNIS C. JOHNSON & ASSOCIATES 
COURT AEP:CRTEAS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

1 they will pay you a higher interest is because they will 

2 keep the money for a longer time period; and therefore, 

3 invest it themselves and make more money. If you want, 

4 obviously, every six months when it matures, you have to 

5 go back and decide what you are going to do with it. Are 

6 you going to put it into another C.D. or do something else? 

1 You could put it in a passbook or buy stock l-Tith it. In 

~ this case, they are putting it into another C.D. One 

10 
I 

lli 
I 

I 

1~ I 

I 

I 

1~ 

I 
14: 

I 

I 

1~ 

1~ 

11 

18 

1$ 

20 

21 

22 

23 

24 

I I 
! 

I .I 

matures in April '80, and then in April it was renewed 

back into another c.o. that matures in October of '80; and 

then in October of '80, we find that it's the same 31,000 

is now put into another c.o.; and that is going t9 mature 

supposedly in April of '80. And then we have a change 

where we have another c.o. of a lesser amount of money. 

The reason you don't see any interest on this is because 

each of these c.o.s has provided that the interest being 

earned doesn't stay in the Certificate of Deposit, but 

goes into a separate account, which was a savings account 

that I believe was in the name of ttrs. Fleming, that she 

used to pay for thinqs. 

Is that true? 

MR. McMULLAN: The only correction is that 

the savings account was in the name of us. Elliott, not 

f.!rs. Fleming. 
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MR. R)NGE: Initially, the savings account 

was in the name of Ms. Elliott or Mr. Fleming. 

Subsequently, it was chanqed to the name of Ms. Elliott 

or Mr. Fleming or Mrs. Fleming. 

THE COURT: And he explained that because 

6 he was out of town a lot. 

7 MR. McMUL~~~= Yes, sir. Thank you. 

8 TIIE COURT: vlhy don't \\Te come to. what 

9 happens if it's important. I don't know that it is. It's 

10 important why we get.to 20. 

11 MR. f.'lc~1ULLAN: I am going to take 

12 f(r. Fleming through that with questions, I believe. I'm 

13 sure it wouldn't take very long. 

14 BY MR. l·1cMULLAN: 

15 Q Once again, in setting up this new account, 

16 did you get any advice on how to set it up? 

17 A Yes. 

18 Q From whom? 

19 A l·1r. Bailey and l·1r. l·1artin. 

20 Q The new account is the $31,000 that came · 

21 from the sale of the home? 

22 THE COURT: Fine. October of '79. 

23 MR. RANGE: Your Honor, I object to counsel's 

24 characterization of this as a new account. 
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THE COURT: Objection sustained. ~~e are 

2 i setting up this account is the question. 

~~. McMULLAN: I think by law, Your Honor, 
41 you ~~ill find that every Certificate of Deposit is an 

s account. Every single one is a separate account. 

6 THE COURT: tie won't characterize it. We 

7 will just call it an account, a different account. 

8 BY MR. McMULLAN: 

9 Q Once again, does Mr. Bailey know \"hose 

10 money this was that he was advising you about? 

11 A Yes. 

12 Q How did he know this? 

13 He had to fund me with some cards in order 

14 to draft this money, the first bond down from the savings 

15 and loan. The second bond for $31,000 was in the form 

16 

17 

18 

20; 

21 

22! 

23! 

24; 

I I 

of a check payable to Alma s. Elliott that I turned over 

to Mr. Bailey. 

Q Well --

THE COURT: I doubt very seriously if that 

evidence has any impact on the trier of the fact. When 

you start talking about the second bond is a check payable, 

if t.hat means anything to the jur~l, they are way ahead 

of me. You want to try it again? 

!-1R. ~1cf.1ULLAN: ·I \'till try. I cannot ask 
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leading questions. 

THE COURT: ~~en you talk about the second 

3 bond -- and let Is use the \t!Qrd 11 C .D. u so \-Ie don't get 

4 confused. Get that word "bond" out of your mind, because 

5 this isn't any bond. C.D. 

6 The second time this C .D. '~as taken out 

7 with $31,000, which was April 10, 1980, and you look at 

a that ~arked Plaintiff's E~~ibit 2, that would be the 

9 second time that you took out a C.D. with $31,000; right? 

10 THE WITNESS: Uh-huh. 

11 THE COURT: How did the $31,000 get from 

12 the first c.o. to the second C.D.? 

27 

13 THE WITNESS: I went to the. bank and signed. 

14 THE COURT: Just an internal transaction 

15 at a bank? 

16 THE WITNES~: Yes, sir. The bank took 

17 care of it all. 

18 THE COURT: No money. changed hands? 

19 THE Win~ESS: No. 

20 THE COURT: When you \oren t, then, of 

21 course, that maturad sorr..etime in October. According to 

22 that Exhibit, it should have matured October the 9th, 

23 but the next c.o. was not until October the 22nd. You 

~ see that No. 3? 
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THE NITNESS: uh-huh. 

TP.E COURT: That took place the same way? 

THE WITNESS: That took place the same way. 

THE COURT: What are you talkinq about 

5: that a check was given to you that was qiven to the bank? 

6: THE 1'1ITNESS: !irs. Elliott ''~aS paid for 

7 her house that she sold in Maryland to initially start 

a~ these bonds for $31 1000. 

gi THE COURT: That money got turned over to 

101 I the bank? 

11 THE WIT~lES.S : She endorsed the check on 
I 

12i the back and asked me if I ,.,ould carry it to my bank and 
I 

I 

I 

13j get advice on how to deposit. it for her. 
I 

14j THE COURT: ~?e are moving up now toward 

1si this last c.o.? 
I 

16i !-tR. Hcl4ULU.N: Yes 1 sir. 

17: THE COURT: Good. 

BY UR. Mcf4ULLAN: 

19i Q One question before we get to that part 

of the testimony: Did you ever sign another signature card 

21 with reqard to any of these $31 1000 c.o.s or the $201000 

22; C.D.s? 

23: A No 1 I did.,' t. 

28 

24~ THE COURT: Isn't it agreed by all of you --

I 

I 
,J 
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I thought it was-- that only.one signature card was signed 

2 by I~1r. Fleming? 

3 ~ffi. ~~GE: Right. 

4 !-1R. ~1cf.·!ULLAN: That • s correct. 

5 BY f-iR. ~1ct-1ULLA.~ : 

6 Q Can you explain why one of the C.D.s 

7 we are talking about was redeemed or cashed in earlier, 

8 lt!r. Fleming? 

9 A Yes, I can. You have one which is 

10 Exhibit No. 4. 

11 THE COURT: It's Exhibit No. 3 which was 

12 cashed in e~rlier. It was the one that was taken on 

13 October 22, was due to be redee~ed April 22, but got 

14 redeemed earlier. 

15 THE tATITNESS : That was dropped down to 

16 $20,000 because at the time I had a heart attack, and 

17 Mrs. Elliott was laid up in the hospital; and t-Ie had no 

18 money coming in whatsoever. So my wife confronted 

19 Mrs. Elliott, told her what the situation was, and 

20 

21 

22 

l·1rs. Elliott told her said go get whatever you need 

to help us over until he geto back to where he can work. 

So we asked her if we could borrow $10,000 of which she 

23 okayed. We went to the bank, redeemed the bonds, r-ut 

24 $10,000 into another account to help us over. 
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1 : BY l·1R. Mcl-1ULLAN: 
I 

2 I • 

I 

Q Was the new Certificate of Deposit that 

3 I vou invested it in, did ~ou invest in that Certificate of 

4: Deposit immediately? 

5 A Yes, I did. 

6 : 

I 
I 

I 
Q Is that Plaintiff's Exhibit No. 4 or 

7 stipulated Exhibit No. 4? 

8 THE COURT: It is. 

9 THE WITNESS: Yes, it is. 

10 BY l1R: McMULLAN: 

11 Q Again, when you iro.mediately inve'sted in 

12 that other Certificate of Deposit, did you sign any 

13 signature card then? 

14 A No. 

15 i THE COURT: We already stipulated that. I 

16 

17 

don't want to keep repeating evidence. He signed one 
.I£.. 
'~ 

signature card. That has been agreed. 
18, 

BY l·iR. l~cMULLAN : 

19; 
Q Did you sign any document that said on it 

20~ "joint account t..rith s·urvivorship"? 

21 A Joint account with survivorship? 
22; 

0 Or "joint account, no survivcrship 11 ? 

23 A (No audible response.) 
241 

Q Did you-consider tile $10,000 received as a 
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loan, Mr. Fleming? 

A Oh, yes. 

Q Have you been paying back J\lma Elliott 

with regard to that loan? 

A Yes, I have. 

Q Did all of the Exhibits that you have 

7 before you have a social security number on them? 

31 

8 THE COURT: The Exhibits speak for themselves. 

9 THE WIT~~SS: Yes, they do. 

1 0 BY l"!R • f-1clo1ULL~.N : 

11 Q Whose are they? Whose social security 

12 number is on there? 

13 -p_ Ivtrs. Elliott's. 

14 Q Is that the only social security number? 

15 A It's the only one. 

16 Q At this time, when you opened U? this 

17 account, were any rules and regulations discussed with you, 

18 sir? 

19 A No. 

20 Q Were they discussed with Alma Elliott? 

21 A No. I never even knew anything existed. 

22 Q I note that these Certificates of Deposit, 

23 sir, state tl1at they are subject to applicable rules and 

24 regulations and state and federal la~\"~; is that not correct, 
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sir? Do you see it on there? 

P.. Yes. 

THE COUR':: The certificate speaks for 

4: itself. 
I 

I 

s: BY l•1R. Z.1c~1ULLAN: 
! 

6! Q Did you read that when you signed the 

7
1 Certificate of Deposit? 

32 

A No, I didn't. They just made the Certificates 

g; of Deposit, handed me, here, and said I have to sign here. 

10. I siqned it, and that was it. I didn't knot-t anything 

lf about it. 

12: Q Were you ever warned or told that the 

1~ bank could take Ms. Elliott's reoney because of your debts? 
! 

14 I. Yes, at ~ne time. I had made a loan, 
I 

t$ and she had pledged anotqer certificate. ~llien I co-signed 

16 it, if I didn't make the pavment --

1? Q What happened when you were told that that 

18 could occur again? I want to get the answer. What was 

1 ~ the procedure that was used in your opinion as to when the 

2~ bank could take the money of Alma Elliott for your debts, 

2l sir? 

THE COURT:. Hold on. 

l·1R. ~.NGE: I object. 

24 THE COURT: It is not a ~ue~tion of what 
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his opinion is. It is a question of what he was told or 

2 what he did sign. His opinion is worthless. 

3 THE ~·1ITNESS: Rephrase your question. 

4 BY !-1R. !-1cMULLJ1..N : 

5 Q Was a pledge always used in your 

6 understandinq 

7 THE COURT: No. 

8 ltlR. P~.NGE: Cbj ection. 

10 0 Were you told ever, Mr. Fleming, that the 

11 bank could take Mrs. Elliott's money without a pledg~? 

12 A . No. 

13 THE COURT: Hold off just a minute. Just 

14 take these over in the order they are in and let the 

15 jurors look at these four Exhibits so thev can follow 

16 along with the evicence.. Start with ~1s. ~ .. toss, and let 

17 them run down the line. 

18 I don't want you to study these a half an 

19 hour, but look at these things so you have an idea what we 

20 • are talkinq about. Once you have seen one, the others 

21 will become fairly easy. After you look at the first one, 

22 you will pass that one along. I want the jury to do this 

23 and not be interrupted; and, indeed, you have other 

24 Exhibits stipulated that they can see, like the 
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signature card. Let's get it in. 

MR. RANGE: I would like to introduce the 

original signature cards. This is the original, and this 

is the cony of the original. 

THE COURT: The exhibits can come in by 

stipulation. Is this something that opens up? 

f1R. P..P .. NGE: No. It was originally a 

lonq sheet that folds up. 

THE COURT: That \-till be marked -- I \tlill 

mark it No. 5. I will mark it Plaintiff's Exhibit 5. 

MR. RANGE: There are some additional 

signature cards that are not pertaining directly to the 

C.D.s. 

THE COURT: I will mark it 

l-!R. !-ict·1UL~..N: Your Honor, t4Tould you like 

me to submit now these stipulated exhibits? 

THE COURT: I really would. I think it 

might help the jury follow along. 

What is the purpose of the will? 

!·iR. r.-Icl·1ULLAN: To shol-1 the intent of where 

the money was to go. 

(~. discussion is had at the bench 

outside the hearing of the court reporter.) 

THE COURT: I t·lill I!lark this for 
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identification as 6, but I don't think I'll let it in. I 

2 will show it to the jury at this point, unless this will 

3 can be sho\m to have been demonstrated to the bank for 

4 some purpose 

5 HR. !·1Cf·!ULLA.N: I won ' t introduce it. I 

6 can introduce it through testimony. 

7 THE COURT: I will hold it up here, and we 

8 will see. 

9 lffi. RANGE: I have the additional signature 

10 cards. 

11 (A discussion is had at the bench outside 

12 the hearing of the court reporter.) 

13 THE COURT: The thing to do right now is 

14 to go have some lunch. I really believe that some orderly 

15 fashion of these exhibits are to be gotten in so the~r can 

16 be passed to the jury. Maybe we will go get a bite. 

17 

18 

19 

20 

21 

22 

23 

24 

MR. McMULL~N: The only thing I would ask 

is I am concerned about Uartin for his schedule. 

THE COURT: We can always break and put 

him on. 

~1R. Mcl•1ULLAN: I am certainly 

willing to do that. 

UR. F.}NGE: I have no objection to doing 

that. 
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UR. l-1cf.1ULLAN: It kind of mixes up the 

2 testimony. 

3 THE COURT: .we will break for him. When 

4!,1 is he due? 

~ llfP... Mc!IDLLAN: He ' s here now. 
I 

a THE COURT: How long is going to be on? 
I 

1 
I 

I 

9 

1~ i 
I 

1' I 

1~ ! 

13 

14 

1$ 

I 

1$ I 

1!7 : 

I 

,~I 

~m. McMULLAN: Five minutes, maybe ten 

minutes at the maximum, unless -- I don't know ,.,hat 

cross-examination is. 

Do you have cross-examination? 

MR. RANGE: Very short. 

THE COURT: ~~. Fleming, step do~m for a 

moment. 

Come on, Mr. Martin. 

You have been sworn in? 

l~R. 11}.RTIN: Yes, I have. 

l1R. nc!~lOLLAN: May I proceed, Your Honor? 

RONALD A. ~mRTIN, having been previously 

sworn, testifies and says, as follows: 

DIRECT EXl'\l.fiNATION BY l1R. !·1c!4ULLAN: 

0 State your name for the record, sir. 

A f1y name is· Ronald A. r!artin. 
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Q Are you an attorney? 

A Yes, I am. 

Q Do you know Clarence E. Fleming? 

A Yes, I do. 

Q Do you know Alma Elliott? 

A Yes, I do. 

Q Have you been representing l-tr. Fleming or 

had you been representing prior to meeting Hrs. Elliott? 

A Prior to meeting Mrs. El~iott, yes. 

Q How did you happen to meet Mrs. Elliott, 

sir? 

A First contact I actually had 'l.ri th her was 

in discussion of preparation for her ,.;ill. 

MR. R&~GE: I object to this line of 

questioning.· I don't see the relevance of wills and when 

he met l·1rs. Elliott. 

THE COURT: I am not sure I do either. 

f .. 1R. ~lcf·IULL~.N: l-iay I proceed? I don't 

think it's terribly important. I was --

THE COURT: Ladies and gentlemen, let me 

tell you all this, and maybe it will help counsel get over 

these things. 

One of the instructions I a~ going to give 

you is that your decision in this case is to be based 
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strictly on the evidence, and not in any way upon 
I 

2i sympathy, bias, guess t"rork or speculation. v.re are not 
I 

I 

Ji here to decide how sick Mrs. Elliott was or how much her 

4: grandchildren liked her or anything like that, or how 

s: many wills she drew or anything like that. We are here 

6! to decide a banking transaction took place, and whether 

7: or not the bank had a right to take the money out to pay 

81 the debt owed to him by ~x. Fleming. And all this other 

g; stuff about peop~e being ill and so forth has nothing to 

10: do with this case. If it's a ploy for your sympathy, you 

11. are to ignore it. 

12' !-1R. f·!cf1ULLP..N: Let me emphasize that --

THE COURT: No need to emphasize anything. 

14: I emphasized it thoroughly. 

lSi MR. McUULLAN: This case law talks about 

16t whether or not a person is infirrned and aged; and 

17 therefore, it is imperative for me to establish whether 

this woman was in good health or not. I think I have 

done that. 

20 BY MR. McMULLAN: 

2l Q Were you consulted in any way by Donna 

22 Fle~ing and Clarence Fle~ing as to how to handle Alma 

23 Elliott's money? 

24 A Yes, ! was. 
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Q Did you think it was a good idea, or did 

you advise that Alma Elliott have somebody else on her 

accounts? 

A Yes, I did. 

MR. RANGE: I object to this line of 

questioning. 

THE COURT: Let me get the objection. 

MR. RANGE: Hr. ~1cMullan continues to 

lead the witness, and I don't want to interrupt the 

proceedings in this 

THE COURT: I don't think he could lead 

Mr. Martin particularly. 

l4R. McflULLAN: That's certainly not the 

case. If we have an objection every time I try to --

THE COURT: Go on. 

BY ~!R. Mc!·1ULLAN: 

Q Why did you give this advice? 

A The discussion was pertaining to 

Mrs. Elliott's health. It was poor. It was a question 

rai~ed as to how best to allow her to handle her affairs, 

payMent of doctor bills, et cetera. She's not always 

able to make it to·the hospital due to her infirmities. 

We discussed setting up an account under which there would 

be no ownership interest. However, Mr. Fleming would be 
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an authorized signature on the account. I personally don't 

do a great deal of business with the Bank of Virginia, 

so I am not familiar with all the various accounts they 

have. My advice to Mr. Fleming was very simply to go to 

the bank, set up the account which he would be an authorized 

signature, but yet with no ownership interest in the 

account, and to discuss this decision with the banker; 

and whichever account he advised, finally set up. That 

would_be the account he should go with. 

Q Thank you. I have no other questions. 

CROSS-EXM4INATION BY MR. Rru~GE: 

Q Mr. Martin, when you advised l4r. Fleming 

to go and set up this account with the right of signature, 

you also advised him, did you not, not to get a right of 

survivorship on the·. account? 

A I talked to him generally no ownership 

interest. I don't recall quite frankly whether the word 

nsurvivorsh.ip" was used. I know when I discussed this 

nature -- this type of account with the client, generally 

I will give them certain key words such as "survivorship" 

or "joint account" that they should be aware of. 

But at each bank, particularly with 

recent banks -- each bank uses their own language. I hate 
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to say look for this word alone, because the bank may 

2 use something of a different nature and mean the same 

3 thing. 

4 THE COURT: Would the right of survivorship 

s be an ownership interest? 

6 . THE ~~ITNESS: Yes, it tV'ould. 

7 THE COURT: }nd you told him you do not 

a want him to have an o~mership interest? 

9 THE WITNESS: That's right. 

10 BY I-1F.. RANGE: 

41 

11 Q Did you and I have a conversation regarding 

12 your advice? 

13 THE COURT: You and who? 

14 UR. RANGE: I asked Mr. Martin whether he 

ts told me his advice. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

~!R. l!cUULLAN: I object to that. 

THE COURT: It's most certainly sustained 

because that puts you on the stand as a witness if he 

doesn't answer the question the way you want him to. 

~iR. F.P~GE: No further questions. 

THE COURT: l~ything further? 

f1R. f-1c! lULL~.N : No • 

THE ~'l!Tt::ESS: Am I excused? 

THE COUR~: I don't suppose counsel needs 
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c.. 

42 

you to be on call. If you do, you can make arrangements 

with him. 

Ladies and gentlemen, we are going to go 

for lunch. You may have your o"'"ll places do\m here you 

know about and that you want to go to, but in case you 

don't know this area, that the three closest places to you 

are a snack bar in the basement of the City Hall. This 

is diagonally across f-1arshall Street. You know l-rhere 

City Hall is. It has somewhat limited variety; essentially 

sandwiches and a snack bar. 

There is a cafeteria across Eighth Street 

in the basement of the Federal Building that has hot food, 

soup, sandwiches, et cetera. 

There is also a cafeteria that is in 

the basement of the Safety and Health Building in the 

basement across Ninth Street where the· police station is. 

That also has soup, sandwiches and hot dishes, as well. 

I would suggest that you might go to those 

because I think that we ought to try to get back here in 

40 minutes, so I will ask you all to be back here at 25 

minutes before t\ITO. That tttill give us 40 minutes to 

lunch, which ought to be.adequate. So come back, please, 

at 25 minutes to two. 

(Luncheon recess is taken.) 
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THE COURT: Mr. Fleming, come on back here. 

MR. ~NGE; May we approach the bench? 

We have a problem on witnesses. 

THE COURT: Certainly. 

(A discussion is had at the bench 

outside the hearing of the court reporter.) 

THE COURT: !1r. Oppleman, come on up, 

please. 

Ladies and gentlemen, this witness is 

part of the defenqant's case, but he has a court 

proceeding in Henrico County~ which he has to be at this 

afternoon. so we will take him out of order at this 

time. 

(Mr. Oppleman is sworn.) 

THE COURT: Have a seat, sir. 

JEFFREY AL.l\N OPPLE!1AN, having been first 

duly sworn, testifies and says, as follows: 

DIRECT E~l!It~ATION BY !-tR. P.ANGE: 

Q l·lr. Oppleman, would you state your full 

name for the record? 

A Jeffrey Alan Oppleman. 

Q ~ze you an attorney, oir? 

A Yes, I am, sir. 
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Q · ~iill you please tell the ladies and 

44 

2 gentlemen of the jury how you are connected with the bank? 

a: 
I A Since approximately 1975, my partner 

4i and I have been handling for the Bank of Virginia many 

5: of its collection and bankruptcy matters. These come 

6: from the central office dolmtown or from individuai 
i 

71 branch people, as well. ~1e handle the suit and suits of . 
I 

a: these types of accounts. 

g; Q Did you receive a call in regard ·to a 
I 

10. note for Stove Works of Virginia? 
I• 
I 

11 1 A Yes, I did, from Jack O'Flaherty. 

12; Q Can you tell.me what~~. O'Flaherty told 

1~ you? 

14, A He indicated ·to me that he had a particular 

15 note that had become a problem, and that he was seeking 

1 ~ our services to attempt to collect the monies that were 

1 ~' due and owing. 
18 I 

Q Did he mention to you a Certificate of 

19 Deposit? 

A At that very poiat, no. 
·• I 

21 Q Subsequently, when you were talking 

22 with Mr. O'Flaherty, did he mention the Certificate of 

2~ Deposit? 
I 

24 A Yes, he did. 

i. 
I 
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Q Can you tell me what he told you ·then? 

A We had at that point instituted a --

~m. McMULLAN: I object as to what he 

4 told you. That's hearsay. 

5 THE COURT: Yes, it is. 

6 BY !A...R. RANGE: 

7 Q Mr. Oppleman, did you subsequently receive· 

a the Certificate of Deposit? 

9 A Yes, I saw it. 

10 Q Did you examine that document? 

11 A Yes, I did. 

12 THE COURT: Everything is on the rail 

13 over there. 

14 BY !om.. ~lGE: 

15 Q Mr. Oppleman, I am going to hand you what 

16 the Court has marked Plaintiff's Exhibit No. 4 and ask 

17 you, is that.the Certificate of Deposit? 

18 A It appears to be, yes. 

19 Q In addition to that ~ertificate of Deposit 

20 well, first, what was the purpose for you of obtaining 

21 that Certificate of Deposit? 

22 A After I received information that there 

23 were monies ori hand at the Bank of Virginia in which 

24 Clarence Fleming might have an interest, I was given this 
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1 certificate. 

Q Did you examine the bank's rules and 

~ regulations? 

4 A Yes, I did. 

s· 
I ' 

· Regarding that certificate. Q 

a Let me hand you what the Court has marked 
I 

~· Defendant's Exhibit 6. would you please exa.'t'.ine that? 

8 A This appears to be rules and regulations 

9 that I received from Mr. O'Flaherty that I picked up at 

tO his office. 

Q Did you examine those rules and 

~2: regulations in conjunction with our exercising the right 

~3~ ·of offset in that certificate? 
I 

141 

l5 
I 

161 

A Yes, I did. 

Q Did you do anything else to determine 

whether it be proper to exercise the right of offset? 

A I have received, of course, the 

Certificate of Deposit, the rules and regulations. That 

was the information at hand at the time. 

THE COURT: What do you mean by •triqht of 

2t offset"? lihat does that phrase mean? 

THE· WITNESS: To me the phrase would mean 

46 

that if an impending situation would be ensued or not 

ensued, that monies are ow~d that are delinquent by a party 
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to the bank, and that party has an interest in monies 

in the bank, the bank can take those monies to apply 

against the note or obligation that is in delinquency. 

BY !-tR. FANGE: 

Q In th'is case, the note to Stove ~7orks, 

was that delinquent? 

A Yes. ~!e had instituted suit already. 

Q Had you made a demand for payment to 

Mr. Fleming? 

A Yes. 
. 

Q In obtaining that Certificate of Deposit 

there, did you examine that to see that it was in the 

names of Alma s. Elliott or Clare~ce E. Fleming? 

A Yes, I did. 

Q Looking at that in the rules and 

regulations, did you make a recommendation to the bank 

as to what course of action to take? 

A Yes, I did. I advised the bank that 

they could seize the money. 

Q You told, then, !~r. O'Flaherty that he 

could seize the money? 

A I did. 

Q He knew that? 

47 

A He did that. I'm not sure exactly what date, 
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~ I 

1 : but he did do it, yes. 

21 Q Did you also advise him that he should 

31 return the excess over the amount due and owing to the 

4i bank? 

s: A I had advised that lt~hen I went on vacation. 

6, I believe that was completed by my partner. 

!-1R. RANGE: I have no further '!Uestions. 

9! CROSS-EXAMINATION BY MR. Mcf~LLAN: 
I 

101 
! 

Q Can you tell me again what your definition 

11. of "setoff" is? 

12: 
i 

A In general, the ability of a bank to 

13 seize funds in which a ~erson has an interest or in the 

14 bank to apply against past due payments or delinquent · 

15 note or obligation, to set it off against funds they may 

16 have currently in the bank. 

17 

2~ 

23 

0 You are familiar·with the rules and 

regulations, are you not? 

A I was familiar with the.rules. and 

regulations given. to me at that time, yes. 

0 

A 

Do those rules and regulations state that? 

Specifically. in Na. E of the rules and 

regulations, as I recall, was the cornerstone, the basis 

upon my recommendation. 
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Q That's the cornerstone? Let me read 

something to you. It doesn't talk about past delinquent. 

It talks about something else, does it not? 

A In which provision? 

Q We are talking about now 1-E. They tal~ 

about what there? I'm sorry, 2-E. 

A All right, 2-E. 

Q That's just not delinquent debt, is it? 

A I think that would be a more general 

statement. 

Q ~hey can take more than a delinquent debt? 

A I believe it gives the bank the ability 

to take money.due and owing at its discretion • 

Q At any time they want to, they·can take 

the money based on that rule and regulation? 

f1R. RANGE: I object. I think the rule 

does speak for itself. 

MR. McMULLAN: You raised the rules and 

regulations. 
THE COURT: Objection is overruled, as 

long as we are going to let Mr. Oppleman be an expert 

on these rules. 

BY MR. ~icMULLAN: 

49 

Q What I want to know is, is it true they can 
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1 take the money anytime they want to? 
I I 

2: If you read it literally, I would say yes. A 

3! In actuality, I would say no. 

4 '· Q Tell me abo.ut literally and actuality. 

5 A If we take the language "mature" or 

6 "unmatured," it would indicate that if a debt is not 

7 currently due and owing, it could be seized without getting 

s' into the history --

THE COURT: Just a minute. He has to 

10: finish an answer~ 

11 

13j 

15 
I 

16 
i 

17 

I 

1$ 

1$ 

20 
I 

21 

21 

THE WITNESS: If there came a time when 

the bank feels they wouldn't be able to receive the funds, 

a person was leaving, hiding his assets, that would 

be examples when the debt was not matured. 

Generally, it's when the account is 

delinquent, a payment that is not paid, a bank· can take 

action. 

BY MR. l-icMULLAN: 

Q Let me give you an example. If someone 

borrows $10,000, and it's due five years from then, 

and there's a date, and you receive the rules and 

regulations from the bank, and they say, "~-Ir. Oppleman, 

we want to take the money no\-r; can \;e?" Do those rules 
2~,' and regulations allow you to do that on a joint certificate 
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of account? 

A On your generalized statement perhaps, 

but I think there would be other circumstances before I 

would give that advice. 

Q Reading those rules and regulations, could 

a bank before the $10;000 came due, could the bank take 

that money, in your opinion, based on those rules and 

regulations? 

A Reading No. E, yes. 

Q Now, you read the -- you read all the 

documents, I presume, that you received from the bank, 

did you not? You read that, the· Certificate of Deposit? 

You.read the rules and regulations very carefully? 

A That's what I had, yes. That was given 

to me. 

Q Let me ask you about a letter which is 

also a stipulated exhibit. This is the letter --

THE COURT: I~'s on the rail there 

somewhere. 

MR. Mc~mLLAN: It's Plaintiff's Exhibit 

No. 10. 

BY MR. l"lcMULLAN: 

Q Take a look at that a minute. 

A Let's see. 

CE1 
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Q Tell me once you have looked at it. 

A That's the letter that I sent. 

Q ·· It says.-- tell me if I am incorrect about 

this -- "I am sending this letter by regular and certified 

mail. In the certified mail letter will be enclosed a 

6 cashier's check in the amount of $6,995.21 representing 

7 the difference between the sued amount of $12,500.00 plus 

8 $36.00 court costs and $750.00 interest, and the total 

9 amount of the certificate in the name of Alma s. Elliott 

10 and Clarence E. Fleming. " 

11 I 

I Do those numbers add up? Do they add up 

11 ~0 $20,116.21? 

13 A Without putting the pen to it, apparently 

14 not. I'm not sure. 

1$ 

1~ 

1!1 

18 

2T 

~ 

~' 
I 

I 

~~ 
I I 

Q ~11 right. Let me ask you another 

question. 

This states on here -- and I read again 

from your letter -- "This certificate, which I have sho~~ 

to your attorney, has your name as the customer on the 

front along with your social security number, as well as 

the signature on the back." 

How did you know that was !1r. Fleming's 

social security number? 

A Because his name appears above it. 
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Q I see. 

A I don't know if I had independent knowledge 

of that or not. 

Q I want you to take a look at these rules 

and regulations again. I want you to look at No .• 10 a 

minute, Paragraph No. 10 on the back. I'm going to read 

it to you, and tell me whether I read it wrong. 

"The account shall be subject to such 

applicable regulations of the federal government insurance 

corporation and federal reserve system as may now or 

hereafter be in effect; and to. the rules and regulations 

of the bank as they now exist or may hereafter be added 

to or amended with or without notice by the bar~. }~d 

all of the above rules and regulations and agreements 

shall automatically, without notice, conform to any 

regulation promulgated by a competent ·legal authority." 

What are the "competent legal authorities"? 

A I am certain some administrative agencies 

of the government. 

· ·0 Can you name them for me? 

A I would think the federal reserve system 

would have the primary obligation and responsibility; 

perhaps some committee of Cong~ess as well. I don't know. 

0 Did you have any question about any 
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. 'I r-------------------------------. 
l amendments possibly coming forward? 

A uo, because I had received from the bank 

3 what was current at the time. 
I 

4 Q t7hat did ''ou receive from the bank? Just .. 
5 that little· form of rules-and regulations? 

1 

I 

8 I 

I 
gr 

! 

I I 
10 ' 

! 

• I 1~ 1 

1~ 

I 

Yes, I did. 

Q Did you receive anything about amendments? 

A No. 

l·tR. RA..t\IGE: There has been no establishment 

by counsel that there was any amendment. It is pure 

conjecture on his part to inser·t that into the case. 

MR. M~1ULLAN: I am not through cross-

examining him on this point, and I think it will become 

relevant. 

~~ .• ~~GE: I don't think there is any 

l&j basis. There is nothing in the record about any amendments, 
I 

171 no indication in the evidence so far. 

~8 1 MR." ft.1cf.10LUN: There's been testimony 

~~~ about a change. 

201 
, I 

211 
22 

I , 
~4 

I 

I i 

BY f4R. f.tcf.WLLAN: 

THE COURT: Objection will be sustained. 

Go ahead, l~. McMullan. 

Q I want you to read the first paragraph of 

the first page of the rules and regulations. 
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UR. l1cMULLAN: Let me stop and say this: 

2 This witness is out of order and is a problem with 

3 cross-examination. 

4 THE COURT: It may be out of order. 

5 BY l1R. l~cMULLAN: 

6 0 Would you read the first sentence of the 

7 rules and regulations, first page? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Are you referring to 

Q Yes, sir, that's correct. 

"These rules, regulations and agreements 

shall apply to and govern the same Certificate of Deposits 

accounts, including single and multiple maturity 

instruments, as well. as. those in negotiable and 

non-negotiable form, maintained by each depositor and 

customer with the Bank of Virginia Central, the bank. 

The signing of the bank's signature card for the making 

of a deposit by the depositor or his agent shall constitute 

assent hereto and to any changes or amendments hereof, 

or new rules, regulations. and agreements made as 

hereinafter provided. These rules, regulations and 

agreements shall not be interpreted as limiting or 

impairing any protection or immunity afforded the bank 
. 

under applicable law." 

Q z~. Oppleman, did you receive a signature 
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-, 
card when you reviewed all of.this on advice of the bank? 1 

Yes·or no. 

}t. 

.. Q 

Not at the time. I don't believe so. 

Thank you, Mr. Oppleman • 

HR. McML~LAN: I have no other quections. 

THE COURT: Any redirect? 

MR.rRM~GE: Yes, Your Honor. 

P..EDIRECT EXAMINATION BY l-lR. RANGE: 

Q I1r. Oppleman, Mr. McMullan made reference 

l 

1!1 
1 

• to debts matured and unmatured. 
i 

1~ I tfas the debt in this case a matured or 

16 

17 1 

,.I 
I 

J9j 

201 
I I 

21. 1 

I 

~! 
23 

i I 

24 
I 

I ~ 
,, 

' 

unmatured debt? 

A It was mature and delinquent. 

Q It was a delinquent debt and 

A That's when I became advised to institute 

legal action to obtain the funds. 

Q t~en you reviewed Rule 2-E there, 

Mr. McMullan pointed out in that letter after reviewing 

the Certificate of Deposit, it was your conclusion that 

Rule 2-E permitted the bank to offset in this situation? 

A That•s correct. 

Q Now, with regard to an unmatured debt, 

would you have to go to the underlying instrument to 
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determine whether or not the bank had the right to offset 

2 under these rules? 

3 A 

4 Q 

5 A 

That could be involved, yes. 

Are you famil~ar with the Stove Works loan? 

To the point that I was brought current 

6 about it when I 

7 

8 

9 

10 

MR. McMULL~N: Objection. That has never 

been brought up on direct, I believe, Your Honor. 

Did you talk about the Stove ~!orks loan? 

MR. RANGE: I asked him if he was aware 

11 of the Stove t7orks loan. 

12 !'1R. ncMULLAN: Fine. I tti thdraw my 

13 objection. 

14 BY !1R. RANGE: 

15 Q I~. Oppleman, I will hand you what has 

16 been marked Plaintiff's Exhibit No. 9 and ask you to take 

17 

18 

19 

20 

21 

22 

a look at that. Can you turn to the reverse side of that 

page and read the last sentence down there. I believe 

it starts with "upon default," down at the bottom, this 

right here. would you please read that sentence to the 

jury? 

A "Upon default hereunder, the holder shall 

23 have the right to offset the amount owed by a party 

24 hereinunder" --
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MR. IvlcMULU..N: · I would 'object unless I. 

am allowed to recross on this document. 

THE COURT: You will be allowed to. It's 

your exhibit. It's by the stipulation. 

THE WITNESS: "Upon default hereunder, 

the holder shall have the right'to offset t~e amount owed 

by such party hereunder or any other obligation to the 

holder against any account, checking, savings or othe~tise, 

which a party may have with the holder or against any 

amounts owed by the holder in any capacity to any party, 

whether or not due; and the holder shall be deemed to have 

exercised such right of offset and to have made a charge 

against any account or amounts immedia~ely upon.the 

occurrence of a ~efault hereunder, even though such charges 

made or entered on the books of the holder subsequent 

thereto." 

BY MR. RANGE: 

Q The holder in that case is the banker? 

A Correct. 

Q That language provides the bank under the 

terms of that note can offset? 

A Yes. 

Q Would it have made any difference to you 

to examine the signature card here since you had the 
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.certificate of Deposit to look at and could see the 

2 ownership designation? 

3 

4 

A 

Q 

No, because I also ha~ the note, too. 

And you co.uld see the joint account was 

5 held jointly between Mrs. Alma Elliott and ~tt. Fleming? 

6 A Yes. 

7 Q And it was. your opinion that offset was 

a proper based on the rule --

9 A And the note, yes. 

10 

11 RECROSS-EXAMINATION BY MR. t1c!-1ULLAN: 

12 Q ltr. Oppleman, do you have the note in 

13 front of you? 

14 Where is the signature of Mr. Fleming? 

15 ~ould you tell the jury that? 

16 A At the bottom of the back. 

59 

17 0 I want you to turn to the front of the note, 
18 if you will, where· it states "collateral." 

19 Would you tell the jury what collateral 

20 is? 

21 A Collateral can include many things, but it 

22 basically includes what a person tells a bank what it 

23 can take. 

24 Q Let me ask you another question. 
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Isn't it true that collateral is what the 

bank thinks it can take and what it secures its loan with? 

A It's what it secures its loan with. 

60 

Q I want you to read what is listed as collateral 

on this note. 

A Handl~itten part? 

Q Yes, sir. 

A It says, "general assignr.tent of all accounts 

receivable" 

Q Let me stop you there. 

What is an account receivable? 

Money that l~uld be owing; in this instance, 

Stove Works. Accounts receivable, inventory, apsets, work 

order. contracts, now owned or hereafter acquired. 

Q ~~at is inventory? 

A Product it would have on hand. 

Q Would that be the stoves in this case? 

A Could be, yes. 

Q Fixed assets and work order contracts, 

·~ that sort of thing. 

Who are the parties on the notes? 

A Of this note? 

Q Yes. 

A It was Stove i-1orks of P~chmond, Inc., as a 
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corporate party, signed by two of its-officers. 

Q Who are the officers? 

A Lawrence M. Chipiwalt and P~chard L. Ward. 

61 

4 They also signed individually along with nr. Fleming on 

5 the back of the note as endorsers. 

6 

7 

8 

9 

MR. McMULLAN: No further questions. 

MR. RANGE: No further questions. 

THE COURT: Thank you. You are free to go. 

THE WITNESS: Shall I leave the exhibits 

10 here? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

THE COURT: Just give them to the bayliff. 

All right, !~. Fleming. Come on up, 

unless there is someone else out of order. 

All right, Mr. McMullan, just for 

continuity, we left off Mr. Fleming's examination in 

establishing the C.D.s themselves1 and then we got into 

marking exhibits, so that's the last place we were, I think, 

when he was talking about the reason for the reduction 

of the $31,000 down to the $20,000 and that C.D. issued 

in December of 

!.fit. Mcl-lULLAN: Can we have the reporter 

read the last question ba~k? I had --

TEE COURT: If she has it marked. 

(The record is read by the reporter.) 
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f-1R. McMULLAN : Thank you. 

2: 

3 CLJ\.RE~lCE E • FLE!1ING, Jti'NIOR, having 

4 been previously sworn, testifies and says, as follows: 

5 DIRECT EXA!-1INATION BY YlR. !-'1c~1UL~.N: (Continuing) 

8 

91 

I 

10 ; 

,I 
I 

12 I 
I 

t3j 

141 
tS I 

I 

16i 

... I 

Q Mr. Fleming, did you ever use any of 

!-Is. Elliott's money to secure loans by the Bank of 

Virginia? 

A Her certificates. 

Q ~.nd the loans were to whom, sir? 

A Loans were to Porky's Electronics or 

Clarence E. Fleming. 

Q How often did,you do that? 

A Couple·of times. I aon't remember 

. exactly. 

Q What were the loans for? 

A Be for maybe purchasing a vehicle or some 

business transaction. 

Q Did ~lma Elliott always know what was 

. going on as to the use of her certificates? 

A Yes, she did. 

Q . How do you know that she knew? 

A Because --

MR. RANGE: I object again to this leading 
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line of questioning. 

MR. ltcl·1ULLA!t: That' s absolutely routine. 

3 I am just asking the man what he knows in.his own mind. 

4 THE COURT: That particular question is 

5 not leading. 

6 BY !-!R. McMULLll..N : 

7 Q Do you want me to ask the question again? 

8 A Yes. 

9 THE COURT: He wants to know -- do you want 

10 to tell the jury on what basis you knew that she knew 

11 what was going on? 

12 

13 

· THE WITNESS: Because every time I got 

ready to secure a loan, the bank officers.would tell me 
• 

14 that I would have to have her name on a secured paper to 

15 take back before they would put her certificate on it. 

16 So I would carry it home to her. Nine-tenths of the 

17 

18 

19 

20 

21 

22 

23 

24 

time it was blank. 

"Mrs. Elliott, I need your signature on 

here so I can get the loan. They want to use part of 

your certificate. If I borrow 3,000, they will use 

$3;000 of your certificate until I pay the money back 

to the bank." 

And I discussed every transaction ~;ith 

Mrs. Elliott, and if she sa~d no, I didn't. If she said 

093 
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okay, I did. 

2 BY MR. McliDLLAN: 

Q l-!r. Fleming_, what bankers did you ceal 

with at the Bank of Virginia on these pledged Certificates 

of Deposit? 

A Jerry Bailey and Jack O'Flaherty. 

Q t~en a pledge occurred, what was pledged, 

lir. Fleming? 

A Certificate in the amount of 17,000-some 

odd dollars. I don't know exactly what it was. 

Q Did Us. Elliott ever.pledge the $31,000 

Certificate of Deposit? 

A t~o. 

Q Did· she ever sign that particular account? 

A No. She told me if ~ wanted anything, I 

could -- have it taken off that one certificate. She 

didn't want the other one touched. 

Q Did you ever later on use any money of 

Alma Elliott's due to the pledge of any of her money? 

A Yes, I did. 

Q Did you pay back the money that you lost? 

A No, I haven't. On the mone~' that I. ·'· 

lost --

Q Any money that was pledged, did you pay 
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that back? 

A Oh, yes, yes. 

Q tihy did you do that? tihy did you pay it 

back? 

A Well, it wasn't my money for losing. It 

wasn't right for .A.lma to lQse it. It was her money. I 

felt bad when the bank gobbled it up. I had to ~ay the 

money back. 

Q Did you ever sign a note for Stove Works, 

Incorporated? 

A Yes. 

Q Who owned and ran that company? 

A Lawrence Chipiwalt and Dick Ward. 

Q Why did you sign the guarantee? 

A I needed some stoves built, so they 

65 

approached me abou.t getting some money to build some stoves; 

and they made a suggestion. They said, "tiho would be a 

good bank to go to?" And I told them where I ·banked, 

which I could go there and see them. That was how that 

came about. 

Q Did your attorney advise you as to the 

guarantee? 

A My attorney advise me as to the guarantee, 

yes. 
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To the guarantee to the Stove Works? 

Q Yes, sir. 

A No. 

.Q lihy not? was he involved in any way with 

5 the transaction? 

6 A· No. 

7 Q Why didn't you use an attorney for that 

8 transaction? 

9 A Well, I was dealing with the bankers, and 

I trusted them •. 

~~. ~~GE: Your Honor, I don't see the 

relevance to this line of questioning. 

THE COURT: I think it is to get him to 

say t~at he trusted the bank, and I think we established 

that as a matter of absolute fact. 

THE WITNESS: Well, I did. 

~HE COURT: Let's not keep going over the 

same ground. 

l.ut. !·1Cl·1ULLAN : Fine. 

BY MR. McMULLAN: 

Q At this time., during this transaction, 

which banker did you deal with? 

A Bank of Virginia. 

Q t~at banker? · 
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A I'm sorry. When this started, this. 

2 transaction, with Jeff O'Flaherty. 

3 Q Where was.nr. Bailey by that time? 

4 A He was either moved to another bank or 

5 another job or· quit and gone to -- I don't exactly 

6 know. He wasn't present. 

7 Q Did anyone at the bank ask you to back 

8 up your· guarantee in any way with any pledge or assignment 

9 of Certificates of Deposit or any account or anything? 

10 

11 

12 

13'" 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A No. 

Q Bank rules and regulations that were 

mentioned at this time when you signed the guarantee? 

A That was never mentioned to me, never 

brought up to me. 

Q Were you ever warned of any danger to 

the Certi~icates of Deposit of Alma Elliott at the time 

you signed this guarantee? 

A. !~s. Elliott's certificates were never 

brought into this loan. 

Q Do you recall what the bank relied on 

as to their security? 

A Yes. 

Q tJhat 1'las that? 

Collateral that Stove Works had put up. 
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There was inventory and stoves and stuff they had on hand. 

Q When you dealt with Mr. O'F1aherty, 

3 did he know whose money was in the $31,000 Certificate 

4 of Deposit account? 

5 A Did Mr.'o'Flaherty? I can't hear you. 

6 Q Did Mr. O'Flaherty know whose money it 

7 was in the $31,000 Certificate of Deposit account? 

MR. RANGE: I object. 

68 

THE COURT: Strike that, please. · Objection 

is sustained. He can say what Mr. O'Flaherty told. him, 

but he can't penetrate Mr. O'Flaherty's mind. 

MR. Mc!'1ULLAN: I would then ask him, did 

he ever talk to Mr. O'F1aherty about those Certificates of 

Deposit, that $31,000 Certificate of Depo$it account? 

Q Did you ever answer yes? 

A Yes. Oh, yes. 

Q Did you ever have a conversation with 

Mr. O'Flaherty about that? 

A I told him. 

Q Did you say Urs. Elliott's bond? 

A He knew they 't4ere. 

Q l·tr. Fleming, in late 1980, did Stove Works 

default in its loan to the Bank of Virginia? 
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A Yes, 

Q Were 

A Yes, 

.0 Did 

A· No, 

they did. 

you asked to pay 

I tt~as. 

you pay the debt? 

I did not, because 

that debt? 

I had probable 

cause to beli~ve that I don't owe that debt •. 

.... 

Q Has the Bank of Virginia sued you on that 

debt? 

A Yes, ti1ey have. 

Q By whom? What attorney? 

A I don't know. 

Q Is that suit currently in litigation? 

A Yes. 

Q Are they asking you for interest on the 

default? 

A Yes, sir. 

Q How much?. 

A Fifteen percent I think it is. I know 

it's fifteen. I don't know if t!here's ·a percentage o·r not 

on it. 

Q After this lawsuit was instituted against 

you, did you ever promise to ~ay the money you might 

have owed by a Certificate of Deposit of Ms. Elliott's? 

A No. This was not my money. 
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Q In June, 1981, did the $20,116.00 

Certificate of Deposit come due? 

A Yes. ~l.ait. I am having trouble hearing. 

I can't hear you too good. 

THE COURT: That's a fact. It shows it 

comes due· in June of '81. 

BY UR. McMULLAN: 

70 

Q Did you try to cash the existing_Certificate 

of Deposit with the money left in that account? 

A Yes, I did. 

Q You did that when, approximately, sir? 

A Just before the thi~q came due. 

Q Do you remember? 

A It came due on a date that -- it was due 

is when I tried to cash it. 

Q Do you remember when that was approximately? 

A June something. 

Q Which year? 

A Of '"81. 

Q tihat happened when you took the Certificate 

of Deposit in, when you tried to have it cashed? 

A Well, I kept the Certificate of Deposit 

in a bank deposit box of mine that I had at the bank. And 

when this thing came about with the Bank of Virginia and 
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Stove l'lorks and I -- Ms. Elliott wanted that money out of 

that bank and deposited in another ~avings institution. 

Fine. 

So I went to the bank, and ~1s. Poindexter 

was there. She took.me in. I got the stuff out of my 

safety deposit box, and I .brought it back out. .?md I said, 

"I would like to cash this in." 

She said, "Fine. You have to sign it." 

So I signed it. 

She got up, and she said, "I got to take 

it back and show it to another bank official." 

She left and took it back and showed it 

to another bank official. 

Q Who was that bank official? 

A· ~tr. Hudson. 

Q Where was Mr. O'Flaherty? Do you know? 

A He had been transferred to another job, 

I believe. 

C ~~at was ·r4r. Hudson's job ~t the time 

at the bank? Do you.know anything about that? 

A That's the ~irst meeting I had with 

~1r. Hudson, but I believe -- I can't .say.- A.s far as I 

know, he was the branch manager. 

71 

Q Did you have a conversation with Mr. Hudson 
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when you went back ·to talk to Mr. Hudson? 

A Yes, I did. He came out in the place 

where I· was sitting in the center of the bank and said 

to me, "Mr. Fleming, I'm not paying you that money." And 

I said, "t~y not?" 

He said, "Because we're in the process of 

suing you for $10,000.00 you owe this bank • ., 

And I said, "Whoa, I don't want to carry 

this conversation on here in front of th~se people any 

further." And we retired back to his office. 

Q When you went back to his office, what 

was said then? 

A We discussed· about the litigation that 

was going on over the suit, and he told me,· "I won't 9'ive 

you the bond." And he was going to keep it, the C.D. 

I said, "You keep the bond, !·1r. Hudson, 

but I want a guarantee, a receipt, from you from that bond 

that lirs. Elliott will get her percentage as long as you 

people hold this bond." 

And he said, "Fine,~ and he gave it to me. 

0 Did he say an~thing else to you that you 

recall? 

A He told me, "!-1r. Fleming, I personally 

guarantee you that I will put this in my desk drawer,and 

1.02 
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the C.D. certificate will not leave my desk until I 

notify you as to what I am going to do with it." 

Q Did he tell you anything about federal 

regulations that prevented 

A He told me nothing. 

Q Was that the reason you left the 

Certificate of Deposit there? 

A Only reason I left it there was because 

I knew it was in turmoil of what was going to happen over 

it. So I figured he gav~.me security, so I felt the 

bond was as safe there as anybody ~lse. I had no idea 

they were going to take that money. 

MR. f.tc!1ULLAN:' t~e can introduce the 

receipt now. 

Q I show that.to you. Is that the receipt 

you received, }!r. Fleming, from t'!r. HudGon? 

A Yes, that's it. 

Q Why do you think you were going to get 

the interest that apparently was promised by Mr. Hudson? 

A Because he promised me he would do it. 

He gave me his word that he would 

Q Is there anything on that receipt that 

would make you think othe~~ise? 

1.03 
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A · Not'that I would think otherwise. He 

states right here 15. I guess that's 673 percent. 

Q Later on, .did you ever go back to the 

74 

4 Bank of Virginia and ask for the money from the Certificate · 

s of Deposit accounts? \ 

6 A Yes, ·sure did. 

7 Q What happened then? 

8 A Well, Mr. Hudson invited me that he had 

9 already turned the bond over to Mr. Oppleman to be --

10 Q How lonq was this? 

11 A Couple of days or a week. I don't remember 

12 exactly hot~ lonq. 

13 Q At that time, did you demand return of· 

14 the Certificate of Deposit? 

15 A I sure did. I asked him why he He 

said he returned it. I said, "You gave· me your ~·ord." 

He said, "That's interoffice affairs." 

Q Did you subsequently receive a letter 

from anyone concerning a Certificate of Deposit? 

A Yes. 

Q From whom? 

A Jeffrey Oppleman. 

Q That's the letter that you received, sir? 

A Yes, that's it. 
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Q What is he saying he is taking out of that 

Certificate of Deposit account, Mr. Fleming? 

A He was taking $12,500.00 plus $36.00 for 

court costs plus ·$750.00 interest. 

Q Does the letter refer to rules and 

regulations, Mr. ·Fleming? 

A Yes. 

Q ~~en was the first time you ever heard 

of rules and regulations? 

75 

A I never heard of them. I never knew anyt~ing 

existed. 

Q Did you ever hear of them before receiving 

that letter? 

A No. As a matter of fact, I didn't even 

know what rules and regulations meant when I got to it. 

Q I~. Oppleman refers to a social security 

number in that letter. Is that so? 

A Social security number, okay. 

Q What is the social security number listed 

on that letter? Read it, if you will, just the numbers. 

A I don't see the numbers. 

Q They don't have the·numbers on there? 

.A I don't see any numbers on there. 

Q I stand corrected on that. 
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Oid you have your social security number 

on the Certificate of Deposit? 

A No. 

~m. Mc!ruLLAN: I have no other questions. 

Your witness, Your Honor. 

CROSS-EXAMINATION BY UR. RANGE: (Continuing) 

Q Mr. Fleming, I am going to hand you what 

the Court has marked Defendant's Exhibit No. 1 and ask 

you to take a look at that. 

Is your signature on the other side of 

that card? 

A Yes, it is. 

Q Is that Ms. Elliott's signature there? 

A Uh-huh. 

Q ~s this the signature card that you took 

home for Mrs. Elliott to sign? 

A It would seem so. 

0 It would.seem so? Is this the card 

you took home? 

A Yes. That has our signature, yes. 

Q Thank you. 

Now, you testified earlier that you told 

Ms. Elliott what you do when you set up these accounts; 
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rig~t? 

A Uh-huh. 

Q Then you took the signature card back to 

4 the bank, and they issued you a Certificate of Deposit1 

5 is that correct? 

6 A Yes. 

7 Q A Certificate of Deposit was made out in 

8 the names of Alma s. Elliott or Clarence E. Fleming? 

9 A No, I can't say that. You are stipulating 

10 the word "or." I can't say that. 

11 (A discussion is had at the bench 

12 outside the hearing of the court reporter.) 

13 BY MR. RANGE: 

14 

15 

16 

18 

Q Mr. Fleming, you testified that you could 

not recall whether the Certificate of Deposit that you 

purchased from the bank was in the name of Alma s. 

Elliott or Clarence E. Fleming or rather whether it was 

Elliott and Clarence E. Fleming. I would like you to 

77 

19 look at what the Court has marked Defendant's Exhibit No. 10 

20 and examine that, please. 

21 Is that a Certificate of Deposit that you 

22 purchased from the Bank of Virginia for yourself and. 

23 Ms. Elliott? 

24 A I would say copy of a certificate that I 
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purchased from the bank for !1s. Elliott. 

Q Does that say on there that it will pay 

to Alma s. Elliott or Clarence E. Fleming? 

A Yes, it does. 

Q Mr. Fleming, I would like to hand you what 

the Court has marked as Defendant's Exhibits 11, 12 and 13; 

and I would ask you to examine each of these. 

A All right. 

Q Is each one of those a photocopy of a 

10 Ceftificate of Deposit that you purchased from the Bank 

11 of Virginia? 

12 A It is a copy of the Certificate o£ Deposit 

13 that I purchased from the Bank of Virginia. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2 

24 

Q Isn't it not a fact that each and every 

one of those is made payable to Alma s. Elliott or 

Clarence E. Fleming? 

A Yes. 

You testified previously -- I will take 

those back that ~ou had consulted your attorney, 

Mr. Martin, regarding setting up these ·accounts; is that 

correct? 

A Uh-huh, !'·es • 

Q And is it your testimony that he told you 

to set up these account·s so that you would have a right 

1.0~ 
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of survivorship on these accounts? 

A Told me what? 

Q To set these accounts up so that you 

would be a survivor; that you would have the right of 

Gurvivorship under those accounts? 

A Yes. 

Q You went into the bank, did you not, and 

you told the bank officer that you wanted to purchase 

these Certificates of Deposit, and you wanted to be placed 

on there with the right of survivorship; is that correct? 

A I told the -- no, it's not. 

THE COURT: What did you tell them? 

THE WITNESS: I explained the situation to 

the bank officer at the time, ·and I told him lt~hat my 

attorney had advised me. And I asked him for his idea 

of how it should be set up, the account set up·, and he 

briefly told me practically the same thing my attorney 

told me. 

BY MR. Rl\.NGE : 

Q Did you tell hLLt that you wanted to be put 

on these accounts as a survivor? 

A Yes • 

Q That's because your attorney advised you 

that you were supposed to be on here as a survivor? 

1.09 
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A Yes. 

Q Now, ~tr. Fleming, you knew that you could 

sign.~hese signature cards or rather the Certificates of 

Deposit by yourself to cash them in; isn't that correct? 

·A No, that's not correct. I 

Q Mr. -Fleming, isn't it a fact that each 

and every time you went into the bank, you signed these 

signature cards by yourself? 

A Yes. 

Q Mrs. Elliott never signed a single one of 

these certificates? 

A No. 
, 

Q l~en you went into the bank to take money 

out of these Certificates of Deposit to place them in 

other accounts, you signed them by·yourself? 

A That's correct. 

Q You knew that you could go to the bank 

and withdraw by signing it all the money from those 

accounts? 

A Not without Ms. Elliott's okay. 

Q She didn't have to sign on any of these, 

did she? 

A When it was first set up, I didn't know 

that. 

1.10 
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Q Is it your testimony that when you first 

2 set up the first Certificate of Deposit, that f1s. Elliott 

3 had to sign that Certificate of Deposit? 

4 A Yes. 

5 Q I hand you a copy of the Certificate of 

6 Deposit, the one you saw previously, Defendant's Exhibit 

7 No. 10, and ask you to take a look at that. That's dated 

8 October 2, 1974, isn't it? 

9 A Uh-huh. 

10 Q Is that the first Certificate ·of Deposit 

11 you purchased for l4s. Elliott? 

12 A Could be. 

81 

) 
·~ 13 Q I would like you to take a look at the 
" 

t4 back side of th~t sheet of paper. 

15 Is that your signature there? 

16 A Sure. 

17 Q You endorsed that to redeem that Certificate 

18 of Deposit and purchase another one solely by yourself; 

19 is that correct? 

20 A Yes. 

21 Q And lots. Elliott did not have to sign that? 

22 A. We went through all this in depositions. 

23 THE COURT: The jury wasn't there. 

24 THE WITNESS: I made a mistake. vle went 

) 
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off the record and got it squared away. 

BY MR. RANGE: 

Q Now, ~~. Fleming, you never told the 

Bank of Virginia to change the ownership designation on 

any of these certificates DO they said anything beaides 

Elliott or Fleming? 

A ~~. Range, I didn't even know how those 

certificates read other than the fact that our names were 

on them. I don • t ·kno'~ "or" from "and" or "uncle." 

Q Is it your testimony here today t~t you 

took out eight Certificates of Deposit and never once 

saw it was in the name of Elliott or Fleming? 

A I didn't see that. I didn't know, until 

these big subjects come up over 11or" or "and." It don't 

mean nothing to me. 

Q You never advised the bank that there was 

any irregularity or error on any one of these Certificates 

of Deposit? 

A No, I did not. 

Q You never told them there was anything 

wrong? 

A No. There was a mistake --

Q You showed· some of the Certificates of 

Deposit to Ms. Elliott, did you not? 

1.1.2 
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A Uh-huh. Wait a minute. Ask that again. 

Q You showed some of these Certificates of 

3 Deposit to l·1s. Elliott? Is it your testimony !is. Elliott 

4 never saw any of these Certificates of Deposit? 

5 A She may have seen the first one. I believe 

6 she kept it in her safety deposit box. The rest of them 

7 were kept at a safety deposit box ~t the bank. 

8 Q She saw at least one of these certificates? 

9 A Possibly the first one. 

10 Q Mr.· Fleming, I am going to hand you again 

11 a copy of the last Certificate of Deposit. 

12 A I got one. 

13 Q .. ftay I have all of those. 

83 

14 Mr. Fleming, I am going to hand you -- still 

15 don't have it. 

16 MR. RANGE: Excuse me for just a second, 

17 Your Honor. I can't find the Court's exhibit with the 

18 last certificate. 

19 BY MR. RANGE: 

20 Q Mr. Fleming, I am going to hand you what 

21 the Court has marked here Plaintiff's Exhibit No. 4 and 

22 ask you to take a look at that Qne. 

23 A Okay. 

24 0 Now, that Certificate of Deposit also was 

1.1.3 
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made out in the name of Elliott or Fleming, is it not? 

A Yes. • 
Q That Certificate of Deposit states on it, 

on the face of the instrument, that it's subject to the 

ru~es and regulations of the government and authorities, 

including the rules of the Bank of Virginia; is that 

correct? 

A Is that what this is over here in the 

right-hand corner? 

BY lG.. RANGE: 

THE COURT: Don't ask questions. 

THE WITNESS: I'm sorry. Yeah. 

Q Thank you. 

Now, during 1979 and 1980, you operated 

your business called Porky's; isn't that correct? 

A Porky's Electronics. 

0 You .. and your wife on occasion withdrew 

money from Ms. Elliott's accounts and deposited them in 

your account with Porky's; isn't that correct? 

A That's correct. 

Q There's been a great deal of mention made 

here pf the social security number of Ms. Elliott. The 

interest from these Certificates of Deposit was ~eposited 

in Ms. Elliott's savings account; is that correct? 
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A Yes. 

Q And your wife would withdraw the interest 

from her savings account for use for the family; is that 

correct? 

A _She will have to testify to that, 

l-tr • F.ange • 

Q You prematurely·redeemed a certificate on 

December 22, 1980; isn't that correct? 

THE COURT: You want to try getting that 

into everyday English? 

MR. RANGE·: Excuse me. 

BY MR. RANGE: 

Q Mr. Fleming, you went into the bank in 

December, 1980, and you as~ed the bank to cash any one 

of Ms. Elliott's Certificates of Deposit before it had 

matured; isn ··t that correct? 

A Yes. 
..z. 

Q You suffered a substantial interest 

penalty because of that? 

A Ur. Range, I didn't suffer anything. 

Ms. Elliott did. 

Q But the bank took interest out of that? 

A That's correct. 

Q That was because the federal rules required 

1.1.5 
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them to take that interest out? 

A I don't know. 

THE· COURT: ..,. He really \tlouldn' t know; but 

the federal rules are what they are, and we can •·t change 

them, unfortunately. 

BY MR. ·RANGE: · 

Q Mr. Fleming, you also testified that you 

had money that you borrowed -- or rather, excuse me 

money you had in these Cer~ificates of Deposit were pledged 

for business loans you made; is that correct? 

A Would you rephrase that question. 

Q You took some of these Certificates of 

13 Deposit and pledged them for business loans to your 

14 company, Porky's; isn't that correct? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A One of the Certificates of Deposit. 

Q You pledged it •- isn't it a fact you 

pledged one of these Ce~tificates of Deposit to purchase 

a truck for Porky's? 

A A truck, car. I don't know what else. 

0 Didn't you take -- on another occasion 

you pledged these Certificates of Deposit for a loan to 

obtain some money for legal expen.ses; isn't that correct? 

A No. 

Q You never obtained a loan from the Bank of 

116 
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Virginia to pledge coney 

a loan for legal expenses? 

A Yes, I did. 

87 

or rather you never obtained 

Q Did you not pledge one of these Certificates 

of Deposit? 

A t~o, I did not. I didn't know that I did. 

l4R~ Mcf-!ULLAN: !K.r. Range, you .want to show 

me what you got there? 

May we approach the bench? 

THE COURT: Yes. 

(A ~iscussion is had at the bench 

outside the hearing of the court reporter.) 

BY MR. RANGE: 

Q I am going to hand you a credit 

summary prepared by the -- rather, I'm going to hand you 

a credit summary and a pink copy marked nconsumer loan 

note," and I would like you to take a look at those 

documents, particularly the credit summary and the 

handwriting on there. 

That document indicates that money was 

loaned for litigation; i's that correct? 

A Yes. 

Q It also indicates that there was a pledge 

of the Certificates of Deposit; is that correct? 

~· 
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A Yes. 

Q Does that refresh your recollection with 

regard to pledging Certificates of Deposi~ for litigation 

expenses? 

A Yes. 

Q In fact, you did pledge the Certificates 

of Deposit for litigation expenses? 

A On this, on this particular one, yes. You 

asked a question1 I was thinking someone else. 

88 

Q Mr. Fleming, have you ever told or indicated 

to any Bank of Virginia officer that the money in these 

Certificates of Deposit was yours? 

No. 

Q Have you ever told any Bank of Virginia 

officer that you would take the Certificate of Deposit 

in question here and pay off one of your outstanding 

loans with that Certificate of Deposit? 

A Yes, I did. Yes, sir. 

Q Why did you do that? 

A Because I had -- a note had come due. 

When I took the loan out, I was advised it would run from 

90 days. At the end of 90 days, I didn't have the money 

to pay it. I could set it up on a monthly payment, so 

_ much per month, which I had another one already running 

1.1.8 
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like that. Well, at the end of 90 days, when. I went back 

to set it up on a payment schedule, I was advised that 

I couldn't do it. So I left there, and I had to make 

arrangements to pay the loan officer.· I went home and 

told Mrs. Elliott where I was and asked her, "Could I take 

the money from the bonds and pay my loan, and I will pay 

you back?" And she said, ,"Fine, as long as you pay me 

back. •• 

89 

Q Did you have a conversation with Mr. Hudson, 

Mr. William Hudson, the bank mana9er at the Mechanicsville 

office, the current one? Did y,ou. have a discussion with 

him about paying off a loan with the $20,000 certificate· 

that's involved in this litigation? 

A Yes. Wait a minute. Run that by.:me 

again. 

Q Excuse me. It was difficult .to understand. 

Did you have a conversation with 

Mr. Hudson about paying off a loan with the Certificate of 

Deposit that is involved in this litigation? 

A Paying off the loan for legal fees, 

$4500.00. 

Q You told him that you would use that 

Certificate of Deposit to pay off the loan? 

A The reason I had done this, ~~. Range, was 

1.19 
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because there was another bond sitting in there for 

~ $12,700.00, and they had been instructing me came due, 

that we were going to pay the loan with that bond. That 

certificate was handled and turned over by the bank itself. 

!• Therefore, when it came due, they had already rolle~ the 

E bond over, the certificate over. If I had a question-- . 
. 

So I told him, "There's another bond back 

~ there in the safety deposit box. When it matures, we will 

s take and pay the loan off with that," is what I told him. 

1( 0 In fact, you haven't paid ~1rs. Elliott 

11 back for the money that was setoff by the Bank of Virginia 

1~ in this litigation? 

A What did you say? 

0 You haven't taken and paid Mrs. Elliott 

l5 back·for the money you lost as a result of the setoff, 

16 have you.? 

18 

1S 

20 

21 

22 

23 

24 

A Oh, yes. Wait a minute. Which one? 

THE COURT: We are talking about right now. 

BY MR. RANGE: 

Q For ~he Certificate of Deposit involved in 

this case right here, you haven't paid ltrs. Elliott back 

for that, have you? 

A The $10,000.00 that the. bank took? 

THE COURT: $13,000.00. 

90 
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BY MR. RANGE: 

Q The bank took off $13,000.00 

A No. 

Q You haven't paid her back for that, have 

you? 

A No. 

Q Thank you. 

MR. RANGE: No further questions, Your 

Honor. 

l4R. l1cl4ULLAN: I have got two more on 

redirect. 

THE COURT: lihile you are getting to those 

two questions, let me ask counsel if somebody has a 

problem, evidentiary problem, about something. Both 

Mr. Oppleman and this witness have been asked, I think· 

by Mr. McMullan,to read the figures off of a note of-- a 

letter of Mr. Oppleman. No one has ever bothered to total 

them for the benefit of the jury. 

Do you all agree that the total $13,200 -­

l.fR. RANGE: It's the bank's position that 

that figure is absolutely correct. 

THE COURT: It is. I just thought it would 

be nice if somebody would let the jury know what they 

91 

total to. The total, $12,536.00 and $750.00 total $·13,286.00. 

12:1 



DENNIS C. JOHNSON & ASSOCIATES 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

That mathematically is correct. 

l\IR, !-1cMULLAN: Yes. Hy point is, if you 

subtract those numbers, if you subtract it, there is still 

THE COURT:- We will talk. I thought there 

was some- question. 

MR. Mcl.fULLAN: It's not important. It's 

not important. 

THE WITNESS: Can I have a cup of water? 

92 

THE COURT: The bayliff will get it for you. 

REDIRECT EXAMINATION BY !iR. ~1c~ULLAN: 

Q ~~. Fleming, I just want to show you an 

exhibit which is Defendant's Exhibit ~lo. lO,_and this 

exhibit is one of the -- one of the Certi~icates of 

·Deposit which is in the -- the Certificates of Deposit that 

went over, $17,700 Certificate of Deposit account. This 

is one of them. Just look at them. 

I believe Mr. Range asked you about rules 

and regulations and so forth, that you said that. 

Can you read that again to me, please, 

that sentence about regulations. I just want the whole 

sentence there on that Certificate of Deposit. 

A "This certificate is subject to rules and 

regulations of government regulatory authorities and of the 

122 
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issuing bank." 

Q Does that mean anything to you at all? 

Did it when you had the Certificate of Deposit? 

A I have never seen this stuff. .It doesn't 

mean any more to me than -- I don't know wnat it is. 

Q Do· you know what a governmental regulation 

is? 

A I guess regulations the government puts up. 

Q Where would you go to find that one? 

A I don't know. I don't have the slightest 

idea. 

Q You think there are a lot of them out 

there? 

}. I never thought about it. 

Q I want to make this clear. 

Did ~x. ~~rtin tell you to consult- with 

your bank as to·what kind of account to set up? 

A Yes. 

Q Is Mr. Martin your attorney? 

A Yes. 

MR. Mc~1ULLAN: Thank you • 

THE COURT: Mr. Fleming, you can step· down 

there. 

Next witness. 

1.23 
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JEP~Y w. BAILEY, having been previously 

sworn, testifies and says, as follows: 

DIRECT EXMiiNA'liON BY ~m. l-1cMULLAN: 

94· 

Q I am going to come on up here. It's probably 

hard for· you to hear. 

Would you state for the record your name, 

sir? 

A Jerry w. Bailey. 

Q Where do you live today, Mr. Bailey? 

A I live in Keysville, Virginia. 

Q What is your line of work there? 

A I'm self-employed. 

Q Did you ever WQrk full-time at the Bank of 

Virginia? 

A Yes, I did. 

Q Starting in what year, sir? 

A 1972. 

Q Were you ever branch manager of the 

Mechanicsville branch of the Bank of Virginia? 

A Yes, I was. 
. 

Q What t.ime period did that start? Just 

give me a general. 

A Probably late '77, e.arly 19.78, until 

January 1980. 
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Q Un~il January, 1980? 

A Right. 

Q Did you handle many transactions during 

that period of time? 

A You mean loans?· 

Q Well, all kinds of things. 

A Yes. Yes. 

Q With many people? 

A Yes. 

Q What is your educational background? Can 

11 you tell me that? 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 
A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

I have five years of coll~ge. 

Where did you go? 

Ferrum College, degree in business. 

Where did you go after that? 

University of Richmond. 

Did you get a degree there? 

Yes, I did. 

w'bat was that in?. 

Pardon me? 

What was that degree? 

Degree in banking. 

Did you take any graduate work? 

Yes, I did. 

125 
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Q Did you know I~. Fleming when you were 

at the branch as branch manager? 

A Yes, I did. 

Q How about Donna Fleming? 

·A I believe I met Donna maybe on one or 

t\\~ occasions •. 

Q Did you do much banking business ·with 

Butch Fleming? 

A Yes. 

Q Did he from time to time borrow money from 

you?· 

A Yes. 

Q I know this is some time ago. Po you ever 

remember going to Butch Fleming's house and seeing Alma 

Elliott? 

A 

0 

him? 

A 

home, yes. 

I have been to the home of l-tr. Fleming. 

Did you ever see anybody there besides 

And r·seen another elderly lady at his 

. 96 

Q Well, were you a friend of Butch Fleming's? 

A Yes. 

Q t~en you saw this old lady, do you remember 

anything about what was going on at the time you were at 
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the house? Do you remember why you were there, or is it 

97 

2 just to long ago to remember? 

A I'm not sure whether I was there'to purchase 

4 a C.B. radio or to have one repaired. It was one of the 

5 two. 

6 Q Do you ever remember talking to Butch 

7 Fleming or Donna Fleming with regard to the fact that 

8 Grandmother had money? Do you remember ~ything about that? 

9 ·can you tell me? 

10 A Butch and I had several conversations in 

11 the late summer, early fall of 1978 concerning his wife's 

12 grandmother who lived, as well as I can recollect, in 

13 the Northern Virginia-Maryland-D.C. area. I'm not sure 
. 

14 of the exact location. He did indicate to me at that time 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

that his . wife's grandmother was selling her home up there,. 

would be moving in and living with them, and would have 

some sums of money to invest in certificates. 

Q Did. you talk about certificates with 

Butch Flemi~g? Do you remember anything about that? 

A We did discuss various savings accounts 

that the bank had at that particular time, interest rates 

that were paid on those accounts. 

Q Do you remewber anything about the amount 

of money that was invested? Do you remember anything about 
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that? 

A I don't recall anything about the 

conversation that would specify the certain sum of money, 

no. 

Q Do you remember advising Butch Fleming to 

put himself on the accounts with Alma Elliott or put 

Donna Fleming. on the accounts with ~~ma Elliott? 

A I do not recall ad·vising him to have a 

joint account. Like I stated before, we did discuss 

various accounts were available and interest rates, but I 

do not specifically remember telling him to be on the 

account with her. 

Q Well, in your· banking experience and as 

a routine matter, when you have an older person on an 

account, do you advise a younger person to be on that 

account? 

A If I had an elderly person who wanted to 

open an account with the bank and they asked my advice 

whether or not.somebody should be on the account, I 

probably would tell them yes, someone should be on the 

account. 

Q Why would you advise such a thing? 

A In case the elderly person became 

incapacitated, unable to transact business for themselves. 
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Q While you were at the branch when you were 

2 the branch manager, were signature cards used when c.o. 

3 accounts were set up? 

4 A In each case are you asking that? 

5 Q Usually, yes, sir. 

6 A We have what was called a universal 

7 signature card; and when a customer opened an account with 

8 the bank, if they were a new customer of the bank, we 

9 would have them sign a signature card; but that same 

10 signature card could be used for checking accounts, 

11 saving accounts or certificates. Subsequent accounts did 

12 not necessarily require a new signature card if, in fact, 

13 those accounts were set up the same as the previous 

14 account. 

15 Q Did you sometimes give blank documents, 

16 for example, a pledge 

17 A Yes. 
18 

Q -- to your customers? 
19 A Yes. 
20 

Q Do you ever remember giving Butch Fleming 

21 pledges in blank form that would be filled out in blank. 

22 A Yes. 

23 Q What were· ~ose pledges for? To cover 

24 loans? 

1~9 
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A Yes. 

Q Of Mr. Fleming? 

A Yes. 

Q Well, what would happen to those pledges 

after they were signed in blank? Can you tell me what 

happened after that? 

A Assuming the loan was completed, the 

documents would be filled in when they were returned to 

the bank, if disbursements were made on the loan. 

Q When you had two people on an account, 

did you get both of them to sign the pledge? It was a 

pledge? 

A Yes. 

Q That was your practice always? 

A Yes. 

Q Thank you. 

100 

MR. McMULLAN: I have no further questions. 

Your witness. 

CROSS-E~l4INATION BY MR. RANGE: 

Q Mr. Bailey, were there other kinds of 

accounts available at the Bank of Virginia that woqld have 

permitted ~x. Fleming to sign documents for Mrs. Elliott, 

· but which would have left the money solely in Mrs. Elliott's 

1.30 
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name? 

A Yes. 

Q What kind of an account would that have 

been? 

A 

Q 

Such as a power ~f attorney account. 

Did ~~. Fleming ever ask for a power of 

attorney account? 

A I do not recall that he asked for a power 

of attorney account. 

Q Now, the way these accounts were set up 

in the name of Elliott or Fleming, that gave ~x. Fleming 

a right of survivorship, did it not? 

.A Yes. 

Q It also gave him power to sign that 

Certificate of Deposit and withdraw all the money out of 

the bank, did it not? 

A Yes. 

0 Now, if Mr. Fleming had gotten one of 

these other accounts you described, power of attorney 

accounts, he could not -- excuse me -- if he had gotten 

a power of attorney account, could have the ba~, if he 

had an outstanding loan, offset against that loan and · 

take the money? 

A I'll be honest with you. I'm not sure. 

1.31 
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t It's been three years since I worked at the bank. 

Q You described the universal signature 

card.. 

A Yes. 

Q Is it necessary when a customer comes in 

and signs the universal signature card for him to sign an 

additional signature card each time he purchases a new 

Certificate of Deposit? 

A No. 

Q Now, suppose t~e customer comes in, and 

he signs a universal signature card; and he buys a 

certificate, and he subsequently comes in; and even 

though he has that first certificate, he buys another 

certificate.; do you hav.e to sign any signature card? 

A If the second certificate is set up under 

the same name as the previous certificate, such as 

Mr. and !irs. John Doe~ Mr. and l~s. -- Mrs. John Doe or 

Y~. John Doe, then no. If the account is set up the 

same as the first account, it does not necessitate a new 

signature card. -

Q So Mr. Elliott comes in or ltt. Fleming 

comes into the bank, he has signed a signature card, and 

now he wants to purchase a new C.D., a $31,000 c.o. in · 

the name of Elliott or Fleming. He didn't have to get 

1.32 
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a new sign~ture card, did he? 

A No. 

Q Are the bank's rules and regulations 

available in the bank lobby? 

A Yes, they are. 

Q t<low, !-1r. Bailey, you stated t\-10 people 

103 

7 always sign a pledge agreement. Is that true if it's a 

8 multiple-party account? 

9 A All parties listed on the Certificate of 

10 Deposit would sign a pledge, an agreement, if that certificate 

11 was to be used as collateral on a loan. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q If z,tr. Fleming came to the bank and ·he . 

wanted to use the certificate as collateral, he had to have 

both names on the pledge? 

A Yes. 

Q Suppose Ur. Fleming had come to the bank 

and he had said to you, "Mr. Bailey, all the money in this. 

Certificate of Deposit is mine·." 

Would you _still have to have had ~ts. Elliott 

sign the pledge agreement? 

A It was bank policy to have bqth parties 

sign to pledqe an agreement. 

Q Thank you. 

~~. ~~GE: I have no further questions. 

1.33 
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MR. Mc!1ULLAN: 

104 

One final qu~stion. 

l4R. KEARFOTT: Just a minute, l-ir. McMullan. 

f~R. l-tcMULT~: . .Sure. 

BY MR. RANGE: 

Q Excuse me for cutting it short. 

Mr. Fleming has testified that he came in 

and wanted to set up an account with the right of 

survivorship. 

Do you· recall him telling you that? 

A No. 

Q If a customer came in to you and said 

that he wanted to set up a c.o. with the right of 

survivorship, is a joint account, one that says Elliott or 

Fleming, the right one.to set up? 

A Yes. 

Q So if he came in to you, or rather if a 

customer came in to you and said, "I want to set up a 

joint --

!-1R. Mc!-ruLLAN: Your Honor, I think we 

probably understand that he can speak from his experience. 

!.question whether he is going to put words in his mouth 

as to what is going on. If you can rephrase the question 

on cross-examination. 
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BY r.IR. RANGE: 

Q Mr. Bailey, based on your general banking 

practice at the time ~his account was opened, the 

customer requested a right of survivorship, wou·ld you 

have opened a Certificate of Deposit in the joint "or" 

capacity? 

A Yes. 

Q Thank you. 

I-1R. l1cMULLAN: Would you read the last 

question back? I just didn't hear it. I'm sorry. 

105 

THE COURT: The question was if a customer 

came in and requested a survivorship account, would it 

be opened on an "or" basis. He said yes. 

REDIRECT E~..MINATION BY l1R. Mc!-lULLAN: 

Q You never heard anything about a 

survivorship account; wasn't that your testim~ny? 

A Yes. 

Q I have one other question on redirect, 

if I may. 

I want to show you just one of these 

signature cards. Any one of them will do. I don't see 

one around for some reason. 

Do you have a signature card? 

.. 
~:· .... ' . 
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P.. No. 

Q Well, read what that says. 

THE COURT: They should be out here, 

gentlemen. .Let's find them, if they're not on the rail 

-here. They should be available. 

BY MR. !1c!mLLAN: 

0 Just hold that for a moment before you 

ans,.;er. 

MR. !-1cf-tULLAN: I 'm mis.tak.en. I don • t see 

a signature card up here. 

I stand corrected. I have it right here. 

I'm sorry. 

BY ~om. McMULLAN: 

Q Would you re~d the first sentence of the 

bottom of ti1at signature card? 

A "All accounts. requested above shall be 

subject to and the above signed will be bound by the 

applicabl~ rules and regulations governing such accounts 

in effect on this .date and as modified from time to time 

by the issuing bank." 

Q Is there an account listed on that card? 

A Yes. 

Q Does it say anything about a $31,000 

Certificate of Deposit account? 

1.36 
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A No. 

Q .But it does say all accounts requested 

above shall be subject to, et cetera? 

A Yes. 

MR. Mcl·WLLA1~: I have no other questions. 

RECROSS-E~l1INATION BY MR. RANGE: 

Q ~~. Bailey, was it your testimony that 

you couldn't recall whether Mr. Fleming asked for a 

right of survivorship or that he didn't mention a right of 

survivorship? 

A I do not remember whether he did or did 

not mention that he wanted a right of survivorship 

account. 

Q So he didn't· tell you that he did not 

want one? You just can't recall? 

A That's right. 

THE COURT: Do you know· why you set up 

this account? You wer~ the person who set it up on an 

'!orn basis between Mr. Fleming and l·1s. Elliott. 

THE WITNESS: It's customary, or it was 

customary at that.particular time, if an individual 

opened a joint account, it was set up as an "or" account 

unless the customer specified otherwise. 

1.37 
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THE COURT: ~~ything else? 

MR. RANGE: I have no further questions. 

THE COURT: ~ All right, sir. You may 

step do\m, ~~. Bailey. 

Is it necessary for Mr. Bailey to remain· 

for purposes of putting him back on? 

l1R. ~~GE: tie don • t need !rlr. Bailey. 

THE COURT : ~1r. Mcl1ullan , do you need 

Mr. Bailey to remain? 

~-m. f·Ict-1ULLAN: tto , sir. 

THE COURT: !-ir. Bailey, you are free to go 

if you like. You. can stay if you want. 

Who is the next witness, please? 

MR. l·tcl-tUL~..N: I4y next \-ti tness, Your Honor, 

and my last witness will be firs. Fleming. 

THE COURT: Mrs. Fleming. 

DOlnqA M.· FL~~ING, after being previously 

sworn, testifies and says, as. follows: 

DIRECT EXAMINATION BY l.ffi. l-!c!-!ULLAN: 

Q Would you state for the record your name, 

please? 

A Donna !-1. Fleming. 

Q You are Butch Fleming's wife? 
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A Yes. 

Q Do you have any children? 

A Five. 

Q Do you know Alma Elliott? 

A Yes. 

Q You are related to her? 

A She's my grandmother. 

Q How many children does ~~s. Elliott have? 

A Six. 

Q Was one of them your mother? 

A Yes. 

Q What's your educational background? 

High school graduate. 

Q Did you ever work outside your home? 

A Yes. 

109 

Q Where did you work outside your home last? 

A Richfood. 

Q At what salary? 

A Close to $11,000. 

Q How long did you work at Richfood? 

A Five years. 

Q Did you quit work? 

A Yes. 

Q Why did·you quit? 

1.39 
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A So Grandmother wouldn't have to go in a 

nursing home. 

Q Is this when she came to live ~iith you? 

A It was about a year after. 

110 

Q Well, do you take care of your grandmother? 

A Yes. 

Q Full-time? 

A Full-time. 

Q You heard testimony today, of course, 

because you have been here the whole time concerning the 

facts. about these various accounts, and I am not going 

to bore the jury by going through all that again. 

But was ~s. Elliott on her accounts by 

herself when she lived in Washington or ~~ryland? 

A No. My aunt was on there with her. 

Q What was your aunt's name? 

A Hilda Elliott. 

Q Did you put your name on any of Alma 

Elliott's accounts? 

A Yes, I did. 

Q Why did you do that? 

A Because I was taking care of all her 

medical expenses and bills. 

THE COURT: That was on the so-called 

1.40 
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savings account, wasn·•t it, that you --

THE WITNESS: Yes, and checking account. 

BY l4R. Mc!r1ULLAN: 

111 

0 was any other money other than Alma Elliott's 

money put into those accounts? 

A No. 

Q Did you ever sign something known as a 

signature card as to these accounts? 

A Yes, I did. 

Q What did you think a signature card was to 

be used for? 

A To verify rny signatur~. 

Q Do you recall whose social security number 

was on all of these cards? 

A Grandma's. 

Q How about on the accounts themselves? 

A Grandma's. 

Q What did they use the social security 

number for? Do you have any idea? 

A For tax purposes, I suppose. 

Q Can you explain that? 

A So when you get interest at the end of ·the 

year, the government will know who to -- who pay taxes, 

who pay taxes on the interest. 

1.41 
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THE COURT: To shorten it down, my 

recollection of the pleadings is. that it was alleged and 

admitted that the interest on the accounts were shown on 

the records of the government as being that.of Almas. Elliott. 

MR. McMULLM~: You got it correct, Your 

Honor. The only reason I go through this is the· jury 

cannot look at the pleadings. 

THE COURT: That is why I am saying this, 

because ~ hear no objection. The interest was treated as 

being the interest of Ms. Elliott for tax purposes. 

~lR. Mc~1ULLAN: Yes, sir. I am sort of 

rolling along. If I jump around too much 

THE COURT: That's all right. I thought we 

would get that behind us. 

BY MR. McMULLAN: 

Q Did you read the signature card that you 

signed or the signatures that you signed? 

A I skimmed over them. 

Q Do you recall receiving anything called 

rules and regulations of the bank? 

A No. 

Q Were you ever told anything about any 

rules and regulations when you opened the accounts? 

A Never. 
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0 Did you ever.tell anybody at the bank that 

the money was your grandmother's money? 

A Yes. . ... 
Q Can you tell me who you told, or do you 

remember? 

A Mrs. Poindexter. 

Q Can you tell me when you told her? 

A When I went to the bank to ask if I could 

113 

have my name put on the checking account. I asked her what 

I had to do, and she said take this card home to Grandma 

and have her sign it; and you sign it and bring it back. 

And ! said, "That's all I have to do?" 

And she said yes. 
'. 

That's what I did, took it home to Grandma 

and had her sign it. 

Q Is Mrs. Poindexter here today? 

A Yes, she is. 

Q Can you point her out? 

A She is sitting in the back row with the 

gray suit. 

Q Mrs. Poindexter is who? 

A Official at the bank. 

Q Did you talk to anybody else there? Do 

you recall? 

1.43 
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A One time I talked to a teller. 

Q Tell me about that. 

A Grandma gave me a .c~eck to cash for her. 

She needed some money, and she was at the adult center. 

And I took the 'check, and they asked me if she was in the 

8 bank. And I said no, and they asked me if she was· in 

7 the car, and I said no. And s~e said, "I can't give you 

8 . the money without" -- so I gave her the number t-rhere she 

9 could be reached, and they got her on the phone and found 

out if it was okay to cash the check. 

Q When you dealt with these accounts, how 

did you call these accounts? 

A Grandma's, Grandma's money. 

Q . When you loane.d these accounts, who wrote 

the checks? I am talking about the money, the numbers 

on the checks. tiho wrote them? 

A Oh, I wrote out the checks. 

Q And who signed it? 

A Grandma signed. 

Q Did it always happen that way? 

A Up until Grandma had let's see 

pneumonia, I think it was, and then she wasn't able to 

write anything for a long.while. That's when I went and 

had my name put on them. 

1.44 
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Q How 

A For 

was the 

her. 

money used on these 

Q I think we went through this. 

A For her medical expenses. 

Q Did you ever help defray any of 

family expenses with this money? 

A Yes, I did. 

0 Can you tell me why? 

checks? 

your o~"'l 

A Well, when the bank took Grandma's money, 

there wasn't any interest coming in; and she didn't have 

enough income to pay her bills, so Butch and I paid all 

her bills for her. 

Q When you quit work at Richfood, did you 

ever use any of her money then? 

A Yes, I did. I had to. 

Q Can you explain that to the jury? 

A Well, we needed my income. That is why 

I was working. And when I quit, there was close to 

$11,000 that we didn't have coming in anymore. So 

therefore, I asked Grandma when she was in the hospital 

the doctor wanted her to go into a nursing home, and she 

115 

didn't want to. She told me that I should take care of 

her, and I told her I couldn't afford to. And.she told me 

to go ahead and take ~er money, what I needed to live off of, 
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the interest, .and that's what we agreed upon. It wasn't 

as much as I was making, but I told her by staying home 

I could stretch it. 

Q How much did you take out each month, 

approximately? 

A About 500. 

Q That was used for what? 

116 

A To pay all our living ~xpenses and medical. 

Q Along with Alma. Elliott's? 

A Both of ours. 

Q Did Mrs. Elliott's children know this 

arrangement was set up? 

A Yes. 

Q Do you handle all Mrs. Elliott's business 

affairs now? 

A Yes. 

0 ·You are her guardian? 

A Yes. 

Q Can you account for all of the money 

that you have handled for Alma Elliott since you started 

handling her money? 

A You mean since I became guardi~n? 

Q Before that, from the time she moved in 

to live with you. 
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A Just about all of it. That's why I had a 

2 checking account and everything, so I could keep records; 

3 but there were times when Grandma would ask for cash, 

4 and I don't know what she did with her money, for pocket 

5 money. 

6 Q was that ve~J much or just a little bit? 

7 A She would ask for about $50, $100 a month. 

8 Q The rest you kept? 

9 A Right. 

10 Q Later on after your grandmother moved in, 

11 did she come into more money? 

12 A Yes. She sold her house. 

ll7 

13 Q You heard all the testimony. You basically 

14 agree with that testimony? 

15 

16 

17 

18 

19 

20 

21 

22 

A Yes. 

Q During that ti~e, did you _hear any mention 

of rules and regulations when a $31,000 C.D. account was 

set up? 

A 

Q 

A 

Q 

No. 

Did anybody ever tell you? 

No. 

po you recall the pledge testimony here 

23 today? Do you remember all this talk about pledges?· 

24 A Yes. 
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Q Do you recall your grandmother being told 

2 about pledges? 

3 

4 

5 

6 

·A 

Q 

A 

Q 

Yes. 

Did she agree to the pledge 

Yes. 

situation?. 

7 Do you recall the $31,000 Certificate of 

Q:. Deposit. account that was being pledged? 

t~ 
I 

A 

Q 

Never. 

Do you recall Grandma always having to 

11 sign a pledge or not? 

2 A Yes. 

3 Q Did you ever consider your grandmother's 

4 money as your own money? 

A No. 

Q ~ihy not? 

A Well, this was the money that she had 

received when she first came down. That was her savings, 

and then she got money f~om the house that was hers. And 

then when she dies, it all goes.to her children, my aunts 

and uncles. 

Q How do you know that? 

A About --

Q Where the money goes? 

148 
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A Because it's in her will. 

Q Did you ever witness her will? 

MR. RANGE: Your P.onor, I object. We went 

4 into this earlier. 
"-

5 MR. l~cMULLAN: Fine. I think it goes to 

6 the intent of these people,· and I think it will under the 

7 law; but I will waive all that. I have asked the question 

8 I need, and it's been answered. 

9 BY MR. McMULLAN: 

10 a Did Ms. Elliott ever tell you that she 

11 would give some money to .you? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes. 

0 l11hen was that? 

A When Butch was in the hospital with his 

heart·attack, she I went up there. I was panicking 

because he was in the hospital in bad shape, and the 

doctor told me that he would have to be out of work for 

quite some time; and he could have another heart attack 

at any time. And I was just about to go crazy, so I went 

and asked her if I could borrow some money. And she told 

me to take all the money that I needed. 

Q Did you consider that a gift or a loan? 

A No, un-huh. I told her if I could borrow 

$10,000, and I would pay her back. 

149 
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Q You have 

A Yes. 

been doing that? 

Q Did your mother know that on occasion 

pledges were made? 

A Yes. 

Q Did she know about the $10,000 

A Yes. 

120 

THE COURT: Are you speaking of her mother 

or do you mean the grandmother? 

MR~ McMU~LAN: . I'm sorry. Her mother. 

BY MR. McMULLAN: 

Q The generation between you and your 

grandmother, do they know what's going on when you borrowed 

$10,000? 

A Yes. 

Q Or when there was a pledge? 

MR. RANGE: l-1r. !-tcl4ul1an is testifying right 

now to the witness., and I think it is absolutely leadi~g 

the witness. 

MR. McMULLAN: l don'~ agree. 

THE COURT: I don't either. 

Paper change. 

(Interruption in proceedings.) 

1.50 

·•:: 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
) 
1 13 
I 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23. 

24 

~ 

DENNIS C. JOHNSON & ASSOCIATES 
CCUAT A£PDATEAS 
MUTUAL BUILDING 

AICHMOND, VIRGINIA 23219 

BY f1R. Mc~1ULLAN: 

Q Has Alma Elliott always used her money to 

live on, Mrs. Fleming? 

A Yes. 

0 Has taking this money by the aank of 

Virginia hurt her ability to pay for expenses? 

A Yes. 

121 

Q Have you and Butch Fleming used other money 

to help? 

A Yes. 

Q tihat money? 

A Our money. 

Q What would have· happened to this mo~ey 

had it not been taken by the bank? 

MR. RANGE: Your Honor, I object on the 

grounds of relevancy. 

UR. IicMULLAN: I think it's very relevant 

because it goes to the question of interest. There's a 

promise and an issue whether or not --

THE COURT: What difference does it make 

what they would have done with that? 

!-1R. l-icf·1ULLAN: They are trying to get 

income for Ms. Elliott. 

THE COURT: I consider it not relevant. 
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Objection sustained. 

BY MR. McMULLAN : 

Q 

going on today? 

A 

Is ns. Elliott aware of the litigation 

Yes. 

MR. M~mLLAN: I have no other questions. 

THE COURT: Are you appointed as guardian 

122 

8 because she is considered incompetent by the Court? 

9. THE. WITNESS: Right. 

THE COURT: Was that back in July of 1 82 

1 of this year? 

2 

3 

I 

THE WIT~lESS: Right, yes.· 

THE COURT: Thank you. 

Incidentally, one of these wills that we 

have been talking about -- and I have not allowed in 

evidence and probably will not--; but one of-them, I surely 

will not, is dated in August of '82, at a point in time 

when the lady was incompetent. That was marked 

Plaintiff's Exhibit 6. 

MR. Mcf4ULLAN:. Your Honor, do you realize 

when l·trs. Fleming was appointed guardian., it was iri this 

year? 

THE COURT: It was in July. I just asked 

~ her, and she testified to it. And the will was August of 

:152 
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this year; means it was subsequent to someone being 

incompetent, in which case this will is invalid, in case 

somebody is counting on relying on it. 

MR. McMULLAN: It wasn't prepared by me, 

-Your Honor. 

THE COURT: That's Plaintiff's Exhibit 

No. 6. 

CROSS-EXAMINATION BY MR. RANGE: 

0 Ms. Fleming, Ms. Elliott has !-tedicare 

insurance to pay for her medical costs,. doesn't she? 

A Right. 

Q You knew that these accounts that Butch 

had opened at the· bank, the certificates, .that he could 

sign on those accounts? 

A Right. 

Q In fact, he was the one who always signed 

on those accounts, wasn't he? 

A On which accounts? 

Q on the Certificates of Deposit. 

A Right. 

Q When he got a new certificate, he was the 

one that always signed? 

A Yes, because he started it. 
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124 

Q When he went down to the bank to take this 

2 money out, he was the only one that signed? 

3 A Right. 

4 THE COURT: You were never worried about 

s his signature on the c.o.s? ·you never had signature power 

6 on the C.D.s? 

7 THE ~~TNESS: Right. 

8 THE COURT: You had it on the checking and 

9 savings, but not on the c.o.s? 

THE WITN~SS: Right. 

BY ~m. RANGE: 

Q You testified that you took $500 a month 

from· interest out of the savings account? 

A From interest off the -- well, yes, from 

the savings account, because it-did go from the c.o.s 

into the savings. 

Q You threw that into a pot with your other 

expenses to pay bills? 

A Right. 

Q Didn't Mrs. Elliott also get an annuity 

from the government? 

A Yes. 

Q You got that money as well, didn't you? 

A She did. 

· .. 
··.:, 
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0 Well, wasn't that put into her savings 

account? 

A Yes. 

125 

Q Didn't you draw down on that money as well? 

A No. I think·! only drew the 500, and 

that's what I was ~etting from the c.o.s at the time. 

THE COt1RT: You had the C.D.s, which is a 

way of saving at a high interest rate, Certificates of 

Deposit? 

THE WITNESS: Right. 

THE COURT: The interest from. that, from 

the C.D.s, both of them, the first one which was $17,000 

and some odd dollars and the 31,000 c.o., the interest 

from those was put into the savings account, wasn't it? 

THE WITNESS: Right. 

THE COURT: Also into that savings account 

was put the annuity money that your grandmother got? 

THE WITNESS: Yes. 

THE COURT: Same savings account? 

THE WI'ThTESS: I4ost of it. Grandma asked 

for a portion of it. for pocket expenses. 

. ..:· THE COURT: But whatever amount ,.;as 

available from that went into that account? 

THE WITNESS: Yes. 
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THE COURT: To build up that savings 

account? 

THE WITNESS: Rigat. 

THE COURT: It. was from that savings 

account when you stopped working· that you started drawing 

the $500 rough~y a month? 

THE WITNESS: Yes. 

BY MR. RANGE: 

Q Didn't you draw down on the annu~ties 

that you put in that account? 

THE COUR~: Excuse me. I thought I cleared 

that up. If they were co-mingled. in the account, was it 

all part of_the same account? 

THE WITNESS: Right. 

THE COURT: The annuity money and the other 

money that went into it. 

MR. RANGE: I thought the witness's 

testimony was she got $500 --

THE COURT: That's why I ~1ent through that 

series of questions. Maybe she can tell us whether she 

could separate one from the other, but the interest from 

the c.o.s went in there, and some of the annuity money 

went in there. 

You took out $500. You don't know whether 
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it came from the C.D. or the annuity? 

THE WITNESS: I have averaged $500 per 

a month. 

THE COURT: You got $500 interest off the 

two C.D.s combined? 

THE WITNESS: Right. 

THE COURT: Those two each month would 

generate about $500 in interest? 

THE WITNESS: That's right. 

THE COURT: That's what she is saying, 

but the·money is co-mingled in one account is what she 

is saying. She is saying the.amount she took out in her 

mind was about the equivalent of what the C.D.s were 

earning in interest each month. 

127 

MR. RANGE: In addition to that, Ms. Elliott 

got annuities from the. government, a substantial amount 

of money. 

THE COURT: That money went into the 

savings account. We haven't established how much money 

it was. 

Ilow much money went into the annuity each 

month? . -~··._.. 

THE ~7ITNESS: It was $174 a moQth, which 

wasn't --
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1 BY !-1R. RANGE: 
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account or --

Do you recall how much it was in 1980? 

A little over 200, I think. 

THE COURT: Did most of them go in the 

THE WITNESS: Grandma always asked me for 

the change, I think, and it was like whatever over $100. 

If it was $174, she asked for $74. 

BY !-tR. RANGE: 

0 lihen Mr. Fleming went into the bank and 

took the $10,000 out of the $31,000 c.o. after his 

heart attack, he deposited that into the Porky's account, 

didn't he? 

A Right • 

t~tR. RAl~GE: I don't have any further 

questions. 

MR. l•lcl-1ULLAN: I have one or tlm • 

REDIRECT EXAMINATION BY MR. Mc!1ULLAN: 

Q lihy did that money qo into the Porky's 

account?· That's your business account, isn't it? 

A Right; because I always handled the money. 

Butch never had a checking account. 

0 So it had to go somewhere? 
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A I was the only one. I was in the hospital 

with· Grandma, so --·· 

THE COURT: If you all take· turns, the 

reporter will appreciate it greatly. 

MR. McMULLAN: I • m sorry. 

THE COURT: Ask your questions, and then . 

get an answer, and that tt~ay we will get it reported. 

Now start over again. 

BY MR. McMULLAN: 

~ I stand corrected. 

You were in the hospital? 

A With Grandma. I was in the hospital with 

Grandma. She went in. I went and took her down to the 

doctor's office. She was real bad off at the doctor. I 

went down there, and ! stayed down with her practically 

all day. I was with her most of the day. 

o·. So how did the money -- why did the money 

get into the Porky's account? 

A Because Butch didn't have a checking 

account of his own. 

MR. f.1cMULLAN: Thank you. 

MR. RANGE: I have no further questions. 

THE COURT: You can step down, ma'am. 

MR. licMULLJ'..N: tale have no additional 

1.59 
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11 witnesses, Your Honor. The Plaint;iff's case rests. 

2 

31 

7 

' I 

THE COURT: The Plaintiff rests. 

~1R. RANGE: Your Honor, I have a motion at 

this time to take up with the Court. Pe~haps it would 

be wise to excuse the jury. 

THE COURT: I will give you all a break. 

I will give you a mid-afternoon break. You may want to 

have some coffee. Try to get alert for the proceedings 

later on. 

We will take a few minutes, counsel, 

and I will see you all in five. 

(A brief recess is taken.) 

(Whereupon no further evidence was taken.) 

THIS CONCLUDES THE EVIDENTIARY PORTION 

OF THIS TRIAL. 
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DONNA M. FL~1ING,: Guardian for ~~ S. ELLIOTT, 

Plaintiff 

v. 

BANK OF VIRGINIA, 

Defendant 

-----~------~~--~------------~----------------------------

Law No. LF-87 

-~------~-------------------------~-----------------------

The ruling of THE HONORABLE WILLARD I. WALKER, taken 

before Shilo Colohan, Notary Public for the State of 

Virginia at Large, on the 13th day of December, 1982, 

Circuit Court of the City of Richmond, Division I, 

Court Room 311; John Marshall Courts Building, 

8th and Marshall Streets, Richmond, Virginia 23219. 
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THE COURT: I'm going to sustain 

the Motion to Strike. I think that the evidence 

clearly shows, whether I like the law or not -- and 

I don't, to be honest with you -- the creation of an 

account in which the bank had a right to seize on a 

set-off either depositor, and can treat 14r. Fleming. 

as·a depositor. 

He had a legitimate debt owed. That's 

unfortunate for Mrs. Elliott; but nonetheless, it was 

an account set up at his direction. I think that· the 

way that the case has proceeded, that that.is the 

proper course; and I do sustain the Motion to Strike. 

Bring the jury in. The objection for 

the plaintiff is noted. Bring the jury in. 

(The jury re-enters the Courtroom.) 

THE. COURT: Ladies and gentlemen, 

we have kept you here for a very long time today, and 

the good news is we are not going to keep you any 

longer today. As a matter of fact, we are not going 

to keep you any longer at all. 

I have listene~ to counsel at length 

in what was a fairly involved and somewhat a fairly 

close question on law as to whether or not on this 

evidence as it has now come in thus far through the 

-3-
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1 plaintiff's case, whether or not under the laws that 

2 are applicable to banking transactions between people 

3 and banks, the plaintiff has put on any case at all 

4 to say that the bank had no right to take this money 

5 and off-set it against the indebtedness of Mr. Fleming. 

8 · My understanding of the law applicable 
I 

7 to this case and the manner in which the case was 

8 tried, the evidence is simply not here. There is no 

9 factual issue for you to resolve on that point. 

10 We have the signature card. We have 

11 the CDs. We have the regulations. We have the type 

12 of account that is involved. We have the known debt 

13 

14 

that owed by Mr. Fleming to the bank on the guaranty,. 

the agreement that he had. Under the regulations, 

15 the'bank has a right to set that money off against 

16 that debt. 

17 Whether it was some~hing we like or 

18 don't like is immaterial. I don't like it, but it's 

19 there. That'S· the way the thing is set up, set up 

20 that way by Mr. Fleming; and since that is the case, 

21 there is no legitimate fact issue to submit to you, 

~ the jury, because as a matter of law, the bank has 

23 done no wrong in taking this money. Since there is 

24 no fact issue, I granted the defense Motion to Strike 

25 -4-

163 



this case and decide the case as a matter of law. 

2 Therefore, there is nothing left for 

3 you to decide. I appreciate your services here 

4 nonetheless, and I am sorry. 

5 Havinq disposed of the case, you do not 

8 have to come back7 and please do not come back until 

7 and/or unless you are notified by Mr. Phillips or 

8 someone in his office. You all can leave your badges 

9 with Mr. Simpkins, and have a very happy holiday 

10 

11 

12 

13 

14 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

season. 

Let's all rise while the j~ry dep~rt. 

(The jury leaves the Courtroom.) 

THE COURT: The Court stands adjourned. 

-s-
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GUARANTY 

The undenigned (if more than one, each of them, jointly and severally) hereby guarantees payment of all indebtedness 

of __ ~s~~~~~o£~Ri~dmcn~==d~·~ln==c~·-------to ___ ~--~·-o_f_V_~~--a ______ __ (the Bank) 

whether such indebtedness Is liquidated or unliquidated, fixed or conting~nt, now owing or hereafter arising. This is a 
guaranty of payment and not of collection. The Bank may collect such indebtedness, or any part thereof, from the under· 
signed (or any one or more of them) without first exercising its rights against the principal debtor or any collateral. ttie 
undersigned waiving any right to require the Bank to pursue the principal debtor or collateral before enforcing the obliga­
tions of the undersigned hereunder. Until all indebtedness covered hereby has been paid in full~ the undersigned shall not be 
subrogated to any risht of the Bank against the principai debtor or any collateral, and any funds or other property at any 
time received by the undersigned from the principal debtor shall be held in trust for and shall be paid or transferred to the 
Balik, upon demand therefor. The undersigned (and each of them) waives notice of acceptance of this guaranty; waives 
presentment, denwld, notice of dishonor, protest and notice of protest; agrees that all indebtedness guaranteed hereby may 
be renewed or extended or that any collateral or other security held therefor may be released without notice to the under· 
signed and without thereby releasing the undersigned from any obligations under this guaranty; and waives notice of the 
financial condition or other status of the principal debtor and any other party obligated for the indebtedness covered hereby. 
The Bank shall have the right to waive its rights against and to release any guarantor without thereby. affecting the enforce· 
ability of this guaranty against pny of the undersigned not expressly released. 

This guaranty may be withdrawn as to future indebtedness by notice from the undersigned mailed by registered or 
certified mail to the Bank, add~essed to the attention of an appropriate officer. This guaranty shall not apply to any indebt· 
edness arising after receipt of such notice and the elapse of a reasonable period of time to act thereon, but it shall remain in 
full force and effect with respect to all other indebtedness covered hereby. The total aggregate liability of the undersigned. 
hereunder (excluding any direct liability of the undersigned other than as a guarantor) shall be limited to the sum or" 

S 10 000 00 , but the obligation of the undersigned to pay up to such limit shall continue without regard to 
' l 

the amount of advances to the principal debtor (which may exceed such limit) or to amounts repaid by or for the account of 
the principal debtor; 

Made this, __ __,../ ...... ~--- dayof ____ (J-~~~k _____ 19 :B.Q 

uarantor(s) and Home Address if Individual: 

~ PlAINTIFF'S 

I EXHIBIT 
2 

VCB-Form 406 1.69 
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Note No. ------------ D Unsecured 

FOR VALUE RECEIVED, the undersigned (the Maker, whether one or more) joindy and severally promise to pay to the order of 

BAN~ OF VIRGI~JA (the Holder)fft any of the ££ices of the Holder the sum of _________________ _ 

-~~~~Y;~~·v---=-.:..-:o=tf~ULIJ--=lt4IJI~~·t.«~i-~·X.._,.. _:...l..;;,:do:...._· ______________ Dollars 

including or plus interest as shown in the folloWing Schedule of Payments and Interest: 

SCHEDULE OF PAYMENTS AND INTEREST 

D On demand {principal and interest); 

dQ' One payment in full due Cj{) daysafter the date shown above (Due .Ju 1).1/)¥ 1/ / J , 19 tJ / ); 
D . I.n consecutive monthly/quarterly instalments of.S each on the liay-of each month/quarter beginning 

----------' 19 __ , and, if applicable, one final payment o( S on , 19_; 

D Asfollo~=--------------------------------------------------------------------------

'I 

Interest will be . accrued, Ddiscou~ted, D added on at a per annum rat f' 1 tn( f ) ~be computed as follows: 

If accrued, interest will be payabie Dmonthly, 0 quarterly, 12\)as follows dJ· lJli!)}Uvtf't 
day of each • A fee o( / 

on the..__ __ 

as follows: 

Collateral. If this Note is marked above as "Unsecured", the references herem to "Collateral" and "security" do not apply, .but all other pro. 
visions hereof. are applicable. If this Note is marked above as "Secured", the Maker has either (i} executed a security agreement giving to the 
Holder a security interest in the property described below, or (ii) deposited with, and does hereby assign and_pledge to the Holder hereof as 
collateral the property described below. In either event such property and the proceeds thereof constitute collateral for the payment of this 
and an other liability, contingent or otherwise (including overdrafts and future advances), of 'the Maker to the Holder, now due or to be-
come ue or which may hereafter be contracted. The property constituting the collateral security for this Note (the Collateral) is described 

~ ~fo~ rrs; 6-et£11 f ( ti.! (J ~ ~I . ,.1 t1l fn t 0 I I{ , ' (;.)\'.{} U.li r~ v e c. (.f vl: 0 It, n (:·f! h>"' 

Change of Rate •. The Maker agrees that, with respect to any loan on which interest is accrued (other than loans where rate fluctuates accord­
ing to the Holder's best interest rate), the Holder at its option may change the interest rate shown above at any time. Upon making any such 
ch:mge, the Holder will send notice thereof to the Mnker at the address shown on the Holder's records. 

Default Charges. The Maker agrees to pay a late charge of 5% of the amount of any payment which is 10 days or more past due. After matu­
rity or in event of default, the Maker agrees to pay interest en all outstanding amounts at the interest rate then being charged on this Note 
and all collection costs and expenses, including attorney's fees. 



.... : ,· . .. ~ 

' .' . . . . ' 
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ADDmONAL PROVISIO~S :· · 
',• -~. 
.• 4' 

·' 
If t e: Collateral described on the face of this Note is ~ the· nature of securities, it includes all stock d!vidc~ds, dividends re­

resentin d~tribution of capital assets and rights to subscn"bc to additional capi~ stock to which the cwner ofthc se~u_rities hc.rein' 
cpositcd a8 Collateral is now or may hereafter become entided or possessed by V:..rtue of owning such securities, with authority to 
ollcct, s ~'·· transfer ~d rehypoth~cate su~. Collateral, it_ bebtg understood that on payment o. r tender of t!1e :lA~.unt so "due the· 
older o is Not~ .may return to the ~akq. the seCUrities deposited .or ~n eqUal quantity of the same. In the event the securities 
I edged , ollateral should at any time and for any reason become inadeqaate as collateral security ·in the sole judgment cf the 
older h . eff, the Maker agrees to deposit with the holder such additional securities as die holder may requiie to render the col-
teral ad rate. . . . ' . . . 

In . of failure to make any payment of principal or interest of the Note when· due o~ failure to deposit additional 'collateral 
ecurity p n request, or upon assignment for the benefit of creditors by any Maker, guarantor, surety, endorser or other party here­
o ( colle · · y called a Party) or upon the failure of a Party to observe or perform any obligation, or warranty to or agreement with 
he hold hereof or furnished in connection herewith, or upon application for the appointment of a receiver for a Party or for pro-
erty of arty, or upon the Sling of a petition in bankruptcy by or against a Party, or upon the issuance of an attachment or the 
ntry of dgement against a Party, or upon the making or sending of a notice of an intended bulk sale by a Party, or upon a de-
ult by arty with respect to any other indebtedness due to the holder hereof, or upon the death, dissolution or insolvency of 

ny P ., r upon the good faith determination by the holder that it deems itself insecure or that a material adverse change in the 
ancial dition of a Party has occurred since the date hereof or that the holder's prospect of payment hereunder has been im-

aired, e ntire unpaid amount hereof shall become due and payable forthwith at the election of the holder -of this Note and with­
ut noti ~,Upon the occurrence of any of the foFegoing events, or in the event of non-payment of this Note in full at maturity, 
hether J: acceleration or otherwise, the bolder is hereby authorized to collect or compromise or to sell at any exchange or at public 
r privat e, at the option of the holder, at any time or times thereafter, without demand, advertisement or notice, the Collateral 
r ally p thereof, or any substitute therefor or any additions thereto. or any other collat_eral that may in any way come into the 

n and custody of the holder either as a deposit with the holder hereof or as collateral security for this or any other liabi­
to the holder hereof, due or to become due, or that may be hereafter contracted. It is also agreed that upon any sales 

, e Collateral or any other. collateral, the holder may become the purchaser thereof absolutely free from any clabn of a 

default and at any time thereafter the holder shall have, where applicable and in addition to the foregoing, all the rights 
. sofa secured party under the Uniform Commercial Code and all rights provided herein or in any applicable security or 

' . ent, all of which rights and remedies shall, to the full extent permitted by law, be cumulative.- After deducting from the 
. legal (including reasonable attorney's fees) and other costs and expenses of collection, compromis~, sale and delivery of 

, the holder is authorized to apply the residue of the proceeds to the payment of any of the liabilities to the hold~ of 
to as the holder may deem proper, returning the remainder, if any to the appropriate Party, as determined by the holder, 

· ' er and each other PartY agree to be and remain liable to the holder hereof for ~y deficiency. 
i Party to this Note hereby waives presentment, demand, protest and notice of dishonor and protest, and also waives the 

benefit £. e Homestead Exemption and all other exemptions, and agrees that extension or extensions of the time of payment of 
this Not ' r any instalment or part thereof may be made before, at or after maturity by agreement by the holder with any one or 
more of · Parties hereto without no~ce to and without releasing the liability of any other Party. Each Party consents that pay-
ment of · of the securities held as Collateral for this Nor, may be extended by the holder in whole or in part at any time without 
notice t akty Party hereto, and that any or all of the Collateral may be exchanged, surrendered, released, compromised or its terms 
extende r compromised by the holder at any time without notice to any Party hereto. Upon default hereunder the holder shall 
have the · ht to offset the amount owed by a Party hereunder or under any other obllgation to the holder against any account, 

.. checkin ~ vings or otherwise, which a Party may ha\·e with the holder, or ag~ any amo~nts owed by the holder in any capacity 
· '· , whether or not due, and the holder shall be. deemed to have exercued such nght of offset and to have _made a charge 
~ such account or amounts immediately upon the occurrence of a default hereunder even though such charge is made or 
Dllthe books of the holder subsequent thereto • 
. 

1 £allure by the holder to exercise any right hereunder shall not be construed as ·a waiver of ~e right to exercise the same 
tber right at any time. No agreement with respect to this Note or any Collateral shall be binding upon the holder u,Jess in 
4 signed by it. · . 
, ote shall apply to and bind the successors of the Maker and all Parties hereto and shall inure to the benefit of the Bank, 
rs and assigns. 

(FOR BANK USE ONLY) 

Disc. 

InterestS----­

Late Charge S ---­
InterestS-----
Late Charge S ----

circle one 
A/0 Accr. 

Aae---- FeeS----

The undersigned endorscr(s) hereby expressly acknowledge and 
agree to all tenns, provisions and stipulations set forth in this Note. 

tBwlkJ1'~ f'M .Q~~~~-:. 
;(#~h.(JLdJ~ 
~<~?~-~ -172 
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CERTIFIED MAIL 

July 16, 1981 

Mr. Clarence E. Fleming 
2100 Avondale Drive 
Mechanicsville, Vtrgtnta 23111 

RE: Bonk.of Vlrgtnlo 
·vs: Stoveworks of Richmond, Inc., et al 

Dear Mr. Fl.eming: 

RICHMOND. VllltGINIA 2~230 

804/355·!1'71. 

= PLAINTIFF'S 

/0 I 
EXHIBIT 

I am sending this letter ·by regular and certified mall. In the 
certl fled mall letter will be enclosed a cashiers check In the 
amount of $6,995.21 representIng the dIfference between the· su J 1 
amount of $12,500.00 plus $36.00 court costs and $750.00 Interest, 
and the total amount of-the certificate In the name of Alma S. 
ElI iott or c·tarence E. Fleming. Thrs certl f1cate, ·which I have . 
shown to yoJ,Jr attorney, ha-s your name as the customer on the fr('Jnl· 
along with your social security number as well as the signature 
on the back. By the ru I es and regu I at tons of the Bank of Vi rgl rd" 
which govern the certificate, specifically 2(b) and <e>, said 
regulations being In effect at the time of the certificate. ThP 
Bank had used Its legal rights to offset the balance due and owltHJ 
on your note account.· These figures are as of· July 13, 1981. 

]
.~ s very truly, 

' ,,'i .v 
effrey A. Oppleman 

JAO/smb 

Enclosure 

CC: w. Jefferson O'Flaherty 

R.· Craig Evans, Esquire 
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1 NAME SOC. SEC. NO. 

Alma s. Elliott 213-48-7385 
ADDREss 2100 Avondal~ Dr. HOME PHONE 

-··---. ·---. ·-.... ---..... -......... ---- --... ------.----------·---------.-----.--... 
M~l'l-u:ani ~sviJ l~ VA 2~111 7.6.1\-171.6. 

BUSINESS BUSINESS PHONE 

retired 
REFERENCE OR FORMER BANK ACCOUNT 

Eastern Liberty Fed. Sav. &· Loan, Washington D.C. 

2 NAME .c DEFENDANT'S cia renee E. Flemin2 Ill 
ADDRESS I axr•arr ---···---------------------------------------------------------------------------·· same 
BUSINESS 

"V'~t:t/ 
REFERENCE OR FORMER BANK ACCOUNT 

SAVINGS CERTIFICATE INFORMATION 
CERTIFICATE NUM.SER FACE AMOUNT DEPOSIT DATE CLOSING DATE 

1/J/JIJqri, ; /7 7 LJrJ /I)/JJdz::z7b ~\ //}/11 /7% ~~-~-·7<~~& , 

.. 
/,_ 

l£.' 
- - - - - - - - - - - - - - a - - - FoLD HERE- - ... -

NAMES ITtP8 or prlntt 

1 E~liott, Alma S. 

2 Fleming, Clarence 
CHECKING ACCOUNT NO-----------­

SAVINGS ACCOUNT NO. ------------

SAVINGS PLUS ACCT. NO.------------­

MASTERCHARGEND.---------------

AVAILABLE SERVICES 
{ SERVICE IND. ~I NT 

BOTH 
DATE OPENED OPENED BY INITIAL DEPOSIT DATE CLOSED SIGN 

MASTER CHECKING -CHECKING /I\ " -.. 
SAVINGS / \ / 
SAVINGS v 1 \1 PLUS 

GREEN CARD INITIAL: I NO.OF 
CARDS ' J I'Z:v~ I WITH 

M'C 

MASTER CHARGE INITIAL: I CREDIT LIFE: YES / NO IINITIAL ONEI 

SYSTEMATIC s ON THE 
, 

DAY OF EACH MONTH FROM CHECKING 

SAVINGS 'TO SAVINGS BEGINNING IN THE MONTH OF • 19 

SAVINGS CERTIFICATE I LIST ON REVERSE SIDE I 

SAFE DEPOSIT BOX 

• Bani\OfVirsinia . ....;.---------------DFFICE:, __ z0..,.-....£.7 __ 
All accounts reQuested obove shall be subject to, and the above signed will be bou11d by, the applicable RULES AND REGULATIONS 
voverning such accounts, In effect on this date and as modified from time to time by the issuing bank. Receipt of RULES AND 
REGULATIONS applicable to accounts fltQuested above is hereby acknowledged. 

IIUFF: BRANCH COPY WHITE: BOOKKEEPING/CUSTOMER SERVICE GREEN: FILE COPY 2·999999-999·08512 

1.74 



1 NAM.E 

AlllU\ S. Elliott 
SOC. SEC. NO, 

213-48-7385 
AoonEss 2100 Avond4le Dr. HoME PHoNE 
... ----------.... ------------.---.-... --------------------------------.. -----------
BUSINESS 

lfec:banicsville. VA 23111 7Aii-1714 
BUSINESS PHONE 

retired 
REFERENCE DR FORMER BANK ACCOUNT 

Eastern Liberty Fed. Sav. & Loan, Wahhington D.C. 2 NAME 

ADDRESS 

Clarence 6. Fleming ; DEFENDANT'S 
-------------s-mne·--------------------------------------------------------------

I 
~IBIT 

BUSINESS 

V"#v 
REFERENCE OR FORMER BANK ACCOUNT 

--------FDLDHERE 

~AMES fli'If!t~, Alma S. 

2 Fleming, Clarence 
CHECKING ACCOUNT NO·------------ SAVINGS PLUS ACCT. NO.---------~---..... 
SAVINGS ACCOUNT NO, ___ .,..,.f'--"7--....4f...l/j.:..~s....:.~/;..J~2~:~::----''---··-,,.:!:p.'t, MASTER CHARGE NO·--------------

\ ------------------------ ..... 

A V A I LA 8 L E S'E R V I C E S 
{ SERVICE I NO, fJDINT 

BOTH 
DATE OPENED OPENED BY INITIAL DEPOSIT DATE CLOSED SIGN 

MASTER CHECKING 

CHECKING .. 
~AVINGS r:=tl" 1;....- .; ... ... .:51-;/:) I. 

SAVINGS 
PLUS 

GREEN CARD INITIAL: I NO.OF 
CAROS. 

\ I WITH 
~ SAV. 

I WITH 
M/C 

MASTER CHARGE INITIAL: I CREDIT LIFE: YES NO (INITIAL ONEI 

SYSTEMATIC s ON THE DAY OF EACH MONTH FROM CHECKING 

SAVINGS TO SAVINGS BEGINNING IN THE MONTH OF • 19 

SAVINGS CERTIFICATE I LIST ON REVERSE SIDEI 
-~ 

SAFE DEPOSIT BOX 

~ A7 • BanJ\OFVirginia..;;.------------------OFFICE: __ _,~a,...__""-----
AII accounts requealed above shell be sublod to, and tho above signed wilt be bou11d by, the applicable RULES AND REGULATIONS 
governing such accounts, In effect on this date and 111 modified from time to time by tho Issuing bank. Receipt of RULES AND 
REGULATIONS applicable to accounts r~tquested above Ia hereby acknowledged. 

BUFF: BRANCH COPY WHITE: BOOKKEEPING/CUSTOMER SERVICE GREEN: FILE COPY 2 ·999999·999·08512 

1.75 



BRANCH NUMBER 

257 
AOCIAL SECURITY NUMBER 

SOCIAL SECURITY NUMBER 

CIS NUMBER 

MASTER CHARGE NO. 

ADDRESS 

2100 Avondale Dl"ive 
c~csvi11e, Va. 23111 

CITY. STATE. ZIP 

1-H ..... OM=E~P~HO~N'""""E ___ = DEFENDANT'S 
HOME PHONE 

11--746_-1_7_14 _______ -t2 ~au~s,N=~:s=-=-s --L ~IBIT 
BUSINESS ,., 

Retired ~~ / 
~~~~~~~~----------------------------1 BUSINESSPHONE V~ BUSINESS PHONE 

REFERENCE OR FORMER BANK ACCOUNT REFERENCE OR FORMER BANK ACCOUNT 

Name added 11-10-80 

SAVINGS CERTIFICATE INFORMATION 

CEATIF ICATE NUMBER FACE AMOUNT DEPOSIT DATE CLOSING DATE 

AVAILABLE SERVICES 

I SERVICE IND JOINT 
BOTH DATE 

OPENED BY INITIAL DEPOSIT DATE CLOSED SIGN OPENED 

MASTER CHECKING 

CHECKING 

X SAYINGS X .... .L-J.U-t u l'elle At1t1At1 

SAYINGS PLUS 

INTEREST/CHECKING . 
GREEN CARD INITIAL 

NO. I WITH WITH 
CARDS SAY. M/C 

MASTER CARD INITIAL CREDIT LIFE 0 YES 0 NO ICHECK ONEI 

SYSTEMATIC SAYINGS s ON THE DAY OF EACH MONTH BEGINNING 

SAYINGS CERTIFICATE 

SAFE DEPOSIT BOX 

ALL ACCOUNTS REQUESTED ABOVE SHALL BE SUBJECT TO. AND THE ABOVE SIGNED WILL BE BOUNO BY. THE APPLICABLE 

RULES AND REGULATIONS GOVERNING SUCH ACCOUNTS. IN EFFECT ON THIS DATE AND AS MODIFIED FROM TIME 

TO TIME BY THE ISSUING BANK. RECEIPT OF .. RULES AND REGULATIONS APPLICABLE TO ACCOUNTS REQUESTED 

ABOVE IS HEREBY ACKNOWLEDGED. 

BOO.KKEEPING/CUSTOMER SERVICE 

1.76 

c.. 



•1:4 Bani~ OFVtrginia .... 
JOINT ACCOUNT 

RIGHT OF SURVIVORSHIP DESIGNATION 

TYPE oF AccouNT Stateu&lt Savings 

= DEFENDANT'S 
j ~IBIT 

ltet,~ 

Alma S. Elliott 
CUSTOMKII HANK 

Ibnna Fleming 
CUSTOIIKII NAMK 

ACCOUNT NUMBER 595799445-1 

BRANCH OF ACCOUNT 257 

INDICATE WHETHER OR NOT YOU WANT THE RIGHT OF SURVIVORSHIP 
ON YOUR ACCOUNT BY SIGNING THE APPROPRIATE SECTION BELOW. 

JOINT ACCOUNT WITH SURVIVORSHIP 

WHEN ONE PERSON ON THIS ACCOUNT DIES, 
HIS SHARE OF THE ACCOUNT BALANCE BE· 
LONGS EQUALLY TO THE OTHER LIVING 
PEOPLE ON THE ACCOUNT. 

" 
6~j~ 
. /0 l'i ~ 

JOINT ACCOUNT· NO SURVIVORSHIP 

WHEN ONE PERSON ON THIS ACCOUNT 
DIES, HIS SHARE OF THE ACCOUNT BAL· 
ANCE BELONGS TO HIS ESTATE. 

SICINATUIIK DATK 

SICINATUIIK DATK 

1.77 



: DEFENDANT'S 

~ 

' 

EXHIBIT 

«:;HANGE OF NAME, TYPE OF ACCOUNT, 
ACCOUNT NUMBER OR BRANCH 

• 
Data __ Nov;..;..;;..;...;";.._...l_O.:-, _1_9_8_0 __ 

Bani\ OFVirsinia 
You .are hereby authorized to change (the name or number on) my 

0 Personal Checking Account 0 Commercial Account 

~ Savings Account 

From: Alma S. Elliott Old No. 59-57-99445-1 
Clarence Fleming Branch No. 257 

To: Alma S. Elliott/Clarence Fl.emin~ NewNo. Salle 

IDma Fleming Branch No. 
Vou are further authorized to pay against the account In the new name(s) any checks presented which bear 

the old signature(s) If such checks were outstanding prior to the above date. 

Records Changed 

Checking Dept. 

Savings Dept. X 
fltL~-l ~~ 

Authorized Signature Before Change 

Original to Customers Service Dept. with New Accounts 
Part 2- To be retained by Branch 

.:178 



and that, if the Bank gives its consent at that lime, 
a penalty will be assessed on the amount withdrawn. 
In the event of withdrawal of all or any portion of a 
time deposit before the maturity thereof, the deposi­
tor may not receive Interest from the date of deposit 
on the amount withdrawn at a rate in excess of the 
maximum rate which may be paid on savings 
deposits by the Bank on the date of withdrawal, 
and the depositor shall forfeit all Interest, calculated 
at such savings deposit rate, whether accrued and 
unpaid, or paid to or for the depositor's account, 
on the amount wthdrawn or a period of three months 
or for the period since the date of deposit, whichever 
Is less. Where necessary to comply with this re­
quirement, interest already paid to or for the 
account of the depositor shall be deducted from 
the amount already requested by the depositor to be 
withdrawn. 

10. The account shall be subject to such applic­
able regulation of the Federal Deposit Insurance 
Corporation and the Federal Reserve System as may 
now or hereafter be In effect, a'nd to the Rules, 
Regulations and Agreements of the Bank as they 
now exist or may hereafter be added to, altered 
or amended, with or without notice by the Bank 
and all of the above Rules, Regulations and 
Agreements shall automatically, without notice con­
form to any regulations ·promulgated by competent 
legal authority. 

11. Miscellaneous. (a) The use herein of the 
singular and masculine shall be deemed to refer 
to the plural and feminine or neuter, wherever the 
context so requires. 

b) Each provision hereof, If In conflict with ap­
plicable mandatory law or regulation, shall be 
automl\tlcally superseded thereby; but the Invalidity 
of any provision shall not impair any other provision 
hereof. 

(c) Insofar as not otherwise validly provided for 
herein or otherwise agreed upon between the Bank 
and the depositor, the laws of VIrginia shall govern 
the right of the Bank and the depositor to the 
extent that federal law shall not be governing. 

12. Amendments. These Rules, Regulations and 
agreements may be altered, amended or superseded, 
In whole or In part, by the Bank, and, as so altered, 
amended or superseded, shall be binding upon each 
depositor; provided, however, that no alteration or 
amendment hereof shall be effective until copies of 
such alteration or amendment shall have been made 
accessible to the public in the banking lobbies of 
the main office of the Bank and Its branches. The 
Bank may, but shall not be requred to, make such 
other publication or such other notice as It desires, 
and may, but shall not be required to, mall similar 
notice to depositors and customers. 

Regulations 

and 

Agreements 

Governing 

Savings 

Certificates 

of 

Deposit 

Accounts 

• Bani{ OF Virginia 
Central 

= DEFENDANT'S 

I ~~IBIT 

-w~w' 



Rules, Regulations and Agreement• Governing 
Savlnga Cedlflcatea of Deposit AccoJ!nta 

These Rules, Regulations and Agreements shall 
apply to and govern Savings Certificates of Deposit 
Accounts (including single and multiple maturity 
instruments as well as those in negotiable and non­
negotiable form) maintained by each depositor and 
customer with Bank of Virginia-Central (the "Bank"). 
The signing of the Bank's signature card or the 
making of a deposit by the depositor or his agent 
shall constitute assent hereto and to any changes or 
amendments hereof or new Rules, Regulations and 
Agreements made as hereinafter provided. These 
Rules, Regulations and Agreements shall not be In­
terpreted as limiting or impairing any protection or 
Immunity afforded the Bank under applicable law. 

1. Collections. In receiving items for deposit, the 
B._nk acts onlv as the depositor's collecting agent 
and assumes no responsibility beyond the exercise 
of due care. Any Items not drawn on the Bank shall 
be forwarded by the Bank at the depositor's risk and 
the Bank sh•ll not be responsible for failure, defaull 
or negligence of correspondents, nor for losses in 
transit. All Items are credited subject to actual and 
final payment In cash or solvent credits, and the 
Bank shall have the right to cancel the certificate If 
actual. payment Is not received on items deposited 
includang Items draw~ on the Bank not good at lhe 
·close of business on the day deposited. 

2. Deposits. (a) When an account Is opened by 
a depositor In his name followed by words Indicat­
Ing that the deposit Is made for the benefit of an­
other or made in a fiduciary or representative ca­
pacity with or without a further disclosure as to the 
nature of the representation, trust or agency, this 
shall be deemed a representation by the depositor 
to the Bank that the depositor has a right to draw 
upon the account (upon the presentation of the cer­
tificate properly endorsed) and the Bank may unless 
advised In writing to the contrary, honor th~ orders 
of th~ depositor for withdrawals without duty to In­
quire into the authority for or application of with­
drawals. 

(b) The Bank reserves the right to request the 
withdrawal of any account balance at any time. 
Notice of such request may be given personally or 
by regular mall to the depositor's last knowo ad­
dres~. In the event the depositor, so notified, falls 
to wathdraw the funds deposited, all Interest, If any, 
on such funds shall cease from the last ·day of the 
month within which the request for withdrawal was 
made. 

(c) The balance shown by the Ba.nk's records 
shall be prima facie evidence of the amount due 
the depositor. 

(d) The depositor agrees to advise t~e Bank 

promptlv of any change In his address. In the ab­
sence of such notice, mall addresse~ to the deposl-
tor a1 tna tlddtlt$S S1JOwn l!A the ·~•:ds of the 8anlc 
a'llattbs-deeitietl to ~~amt et· 
fectlve. · 

(e) The Bank may, at any time, at Its discretion 
and with or without notice to the depositor, or any 
of them, assert a lien on the balance In the account 
of the depositor, and apply any part or all of such 
balance to any indebtedness, matured or unma­
tured, that then may be owing to the Bank by the 
depositor and offset the amount so applied against 
a corresponding amount of such Indebtedness. 

(f) Certificates Issued In the names of two or 
more persons, payable to either, or payable to either 
of the survivors, may be paid to either or such per­
sons, whether the other or others be living or not 
(upon presentation of the certificate properly en­
dorsed) and the receipt or acquittance of the person 
so paid shall be a valid, sufOcient and complete re­
lease and discharge to the Bank for any payment 
so made. 

(g) Each depositor and customer agrees to pay 
such service. and. maintenance charg~ on accounts 
whether active or dormant (an account shall be con­
sidered dormant one year after maturity), and for 
miscellaneous service charges as have heretofore 
been adopted by the Bank and now In effect, and 
charges as may hereafter be adopted by the Bank. 
New service and maintenance charges and changes 
In existing charges shall become effective upon 
placement of amendments to these Rules, Regula­
tions and Agreements in the banking lobbies of the 
main office of the Bank and its branches. Such 
charges may be deducted from the depositor's 
account. 

(h) The depositor •agrees that the account may be 
charged $200 per month for the cost of handling the 
account If the balance In the account remains 
$199.99 or tess for a period of one year after matur­
ity and 6% per annum on Inactive accounts with 
balances of $200.00 or more. 

3. Saturday or Holiday Openings. The Bank shall 
have the right to honor any request for withdrawal 
or other order after maturity of the depositor on any 
Saturday or legal holiday on which the Bank may 
be open for the transaction of business. to the same 
extent and with the same effect as If not a Saturday 
or legal holiday. 

4. Liens. Following the receipt by the Bank of any 
notice of lien or process in attachment, garnish­
mer:at or other proceeding relating to the account 
of a depositor the Bank Is authorized to withhold 
paymen~ of the balance held to the credit of the 
depositor, or of so much thereof as might' be the 
subject of such notice or process, and to return all 
Items for which final credit has not been given by 
the Bank, pending final determination that such 

notice or process, and ·to return all Items for which 
final credit has not been given by the Bank, pend-
lug final detrnmlftatien tbat.auch noli~e or. process 
is=iMalld Of that -paymeabsfimdd Jm I'1Wtft 9UI'Sf,lgt_· ___ . _ 
thereto, without responsibility to the depositor for 
such withholding or the refusal to honor orders for 
the payment of funds drawn or made by hm. A no-
tice of lien or process in attachment, garnishment 
or other proceeding relating to the account of a 
depositor shall apply to joint accounts as well as 
individual accounts, and each signatory to a joint 
account hereby authorizes the Bank to honor a 
notice of lien or process In attachment, garnishment 
or other proceeding relating to a joint account 
whether both depositors or only one depositor is the 
lien debtor. 

5. The amount of the certificate shall be at least 
$100.00 or $1,000 If for four (4) years or more when 
required by appropriate regulation. Initial deposits 
may be made by mall or in person at any branch 
office of the Bank. Maturities may be selected by 
depositor up to ten years. 

6. Certificates issued after 2:00 in any office of 
the Bank on any regular business day or on any 
Saturday or holiday on which the Bank shall be 
open, will be deemed to have been issued on the 
next following regular business day of the Bank. 

7. Interest shall accrue on the principal amount 
until maturity. The rate Is guaranteed for the term of 
the original maturity and each subsequent maturity 
when applicable agreed upon at the opening of the 
account. Payment of Interest shall be effected at 
least annually unless the depositor shall instruct 
otherwise In writing. Interest shall cease to accrue 
after maturity of the account. 

8. The certificate must be presented at maturity. 
The amount shown on the certificate shall not be 
determinative of the the balance to the credit of 
the account unless expressly verified by the Bank 
afler comparison with its books and records. Im­
mediate notice of the loss, theft or destruction of 
the certificate shall be given to the Bank which may 
issue a replacement certificate on such terms of 
indemnity or otherwise as the Bank may deem 
proper. Upon issuance of the replacement certifi· 
cate, the original certificate shall be void and if 
found must be surrendered to the Bank for cancel­
lation. 

9. Federal regulations require that the depositor 
may not withdraw all or any part of his deposit 
prior to maturity except with the consent of the 
Bank (the bank reserves the right to require thirty 
davs notice in writing of the intention of the depostor 
to withdraw his deposit or any part thereof before 
maturity and the right to refuse any specific request 
for premature redemption) which may be given 
only at the time such request for withdrawal is made, 
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Kic.hmoD4, . Virpn1 a 23219.:. · . .' ~ ~ . . . . . '. 
: . . .'- ~: .. ~~ .f~ /. ~: :·:.:.: :: :.. ~ ·-.· / .··.:~~ :~J·.- :·: .... , . ': 

Attatimu •· ··Laurence ··M. · ·Cblpiwalt. 
·- Mr.-·.:l;fcbard .L. ·waTcl· · ~· 

· Hr ~ ClariDca :B. Fiem1ng :.. . 
. - .·· . 

Be: ,D~ ·for Pa~t .. · ·· ;.:·-<" .. ;_ · . .,. 
' ~ ••• • • : 0 ··~ •• • .. :. • .. • ': .,:;:,;. 

Gelltleman~ · .. · .. ·.·. ·· ·, · .: · :: ·~·:\E.··.· 

-.· 
• . ·J .... •. ' . - .• . ~ . • • . • ~ ':' • -: 
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. .;' ·. 
. ......... . 

'- .. .:: _: ~ ·. 
. ···. :,- !· .. . · . .: 

UDder our ~ Note ~t· .daed October· 15, 1980, ~ ~~·/-·:.·: . . : · · ... 
poration·(hueill called Bon.) qfteci.to i&pay BaDk of Virsi1Wl. : ... ··:-~·· ·, .. 
(bereiD called LaDder) $10~000 ·plus .aCcruecs.mterest on Jimuary 13; : . .. :_·_;~·: .. 7· ·-~ ·· 
1981.' : As this. iDdebtedueaa T.,;,a1a• past due ad· wutaildiilg, Beak :of ~ ........ ~ >·:::_ . · 

. . . .. . ~ ,. . . 
Virginia hereby demands· paYJD~Bqt·._m full. ·. ·.:·. ·.· .. ·. · ·.·. · - · · -~-

. ' . ·····-· · ... : .. ·.~ .. ~ ... · ·~ ··._·. .. ,-~-~- .·· · .. · .. :.·· .. ·-.: .... ·. . ... -. '• · .. · ......... ."·: .. ·. 

Failure to -cOmPi7. with _·full· r~1: by Pebriary 6:,-·.l981, will. ~ve ~,· .. :. :~ ~· · 
no alcer&iad.ve but:·-~9 ·~ciae oar 'rights uDder=.the provis~ and. tenaa .. ·.· · ·· 

o - 'o.. - o# • ... • ' o o •o ,· • • ' • t of the . c:D~~~Derd.&l ·loaD DOte.:.·... ~ · ·· · · . ~~;· ·. · · · · . . ·· · . . · · 
•• ·.. • • "· ••• -~ 0 ·:-··. • ... :-:-.· ·1 •. ··~ • .. ; • " .: ~ :· ~: .:_· ··· · " sm .. .~ ... · 

WJO:tfm FS 

Registered Mail 
Retum Receipt Requested 
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• 

' •· 

• 

• . .. 

.... . .... . 
.. .. . 

. -
W. Jef erson 0' Flaherty 

. Assist t Vice Presideot 
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~ .. ;~ • • f1j llanl~oFViiSinia CREDIT SUMMARY 

_.o_•·_-si_.'~~!ltl-ill-. ~~~-·~_of_Ri_clm:n __ d_,_Inc_. __ = DEFENDANT'S 
ADD•••• II 0 EXHIBIT _..c1sf;.,. c_ ~~~trl'"!!:::!.!..'h..:!::.l7L.!:·th~S~tree~t=----- :~0 ·0:.~-~0 _Lf 0 . :. ~ 
CITYo :!':'~ &lit "" ~ 

;;.,..,;; ... ~D1.~. ~=~~ctu:rlngtiv.~r;~,.·CJ"i ~i~·nVbod;~· a~210 ~~~;19~-1 .. 0 :>:~ 0~ 000~.0 0:-- .. 

IICD~~-~P'II.IATC 

~ital 

THISLt~ll: 
IIIOTC .. u ...... MDT.: DATC loOAM ltiiOc••o• 

10-15-80 10 '000. 00 
IIATC 

P+3 

EXPIRATION 
LOAN/LINE TYPE PRESENT DATE OUTSTANDINGS 

CO •t4ERCIAL ·REGULAR 

.. RE' Q; .VING/TERM 

ffi COI,ftl, ERCIAL FINANCE 

~ ACC ~ IT ANCES/LETTERS 

j SA&$ .FINANCE: 

8 V _rtof.:lLOESALE 

! (~AIL 
:::; OT HI~ (SPECIFY): 

z 

$ $ 

PROPOSED 
EXP.DATE 

DA.,. 10-15-80 

PROPOSED 

• 

cr-~~--------------------------+----------------------~--------------~---------------------------~--------~--+----------------------9 I 
LO ~~ COMMITMENTS: 

TOTAL COMMITMENTS s s • 
OTHE ~; RESENT LIABILITY (DETAIL ON REVERSE) 

. , RTGAGES • 
l1 ~ER DIRECT 

, !!~ER INDIRECT 'I ~TED LIABILITY (EXCLUDE FROM TOTAL) • -
,o TOTAL OTHER PRESENT a PROPOSED LIABILITY . S 10,000.00 

'DESCI ~ TION OF THIS LOAN APPROVAL OR LOAN/LINE REQUEST: (INCLUDING PURPOSE. REPAYMENT TERMS AND SOURCES. COLLATERAL. 
ENDO ~:AS/GUARANTORS. At{D LINE PRICING} 

Net $!~0, 000 for seasOnal working capital purposes, to be paid in full at maturity fran cash 
fla. , I no renewals. 
,. · ty agreement and finand.Dg statements covering general assigment of accounts receivable 
~- .. ory, fixed assets, and work order contracts now owned or hereafter acquired. F/S filed 
wit:!'. ~~tate Corporation Qmmi.ssion and City of Riclmald, ltbrk in progress under contract 
is ~~~.ooo. 
Fndc~sed by Laurence M. Qlipiwalt, President, Richard L. Ward, Vice President, and Clarence 
E. 1~ • 

~ 

(ATT' C~ COPY OfP SPRaA~ SHaaT AND CAUT10N TO •RACJCaT ANY DafPICIT fPIGUR&S WHaN COPYING) 

DEPOS1T BALANCES (OMIT CENTS) 
TWC&.V• IIONTM8 i"OIID L 

..3.._ MONTHS YTD ~ 
BORROWER REL. ACCTS. BORROWER REL.ACCTS. 

AVE A;lE LEDGER S $ S ~ $ 

AVE f~lE NET COLLECTED 2165 
ANA !VjSIS PROFIT (LOSS) {1.01) 

: 

l 



c.. 

OTHER PRESENT LIABILITY RECAP: (INCLUDE PURPOSE, REPAYMENT, RATE, AND COLLATERAL) 

SWject introduced to bBXlk tb:.i.s smmer by ·~ence Fleming, b~ custaner who maintains $30;900 
in CD' s at Mechanicsville Pike arid iS firiancial strength ·behind this transaction. O:mpany haS 
i:itpressive prodqce, maintains a·atisfactOry product liability limi~·, and product has been UL 
approved by Freehling and Robertson, Inc. 
!Dan Proceeds - $10,000 to DDA4}552-7723224 · 
~ate BesC?lution to follow in file . Personal quaranty of nemmg to S~rks of Rich. , Inc 

TYPE NOTE NUMBER DATE FACE UNPAID DUE 

D·1 -
D·2 

D·3 

I ·1 l'IJ~ 

1·2 

1·3 

R ·1 

R·2 .. 
A·3 

rcn'A&. OI .. CCT OTMC" WAall.ln I TOTAl. MOit"'''AIIC loiA.IIoiTY ITOTA&.INOI ... CT &.IA.IIoiTY .I :·loA!•aa'A!'I.ITY I • - 0- - 0 - .- 0-• • 
RECORD OF ADVANCES UNDER LINES OF CREDIT AND/OR LOAN COMMITMENTS 

c:o- .... 
NOTE AII0/0• MATU• LINE/COMM. DATC •AID/ o~•c:•"'• 

&.PIC NO. NUMBER ADVANC& DATE RITY OUTSTANDINGS AVAILABLE ........ o INmA&.a 

• s • ·-
-

! 

. 

ENDORSERS, GUARANTORS AND COMAKERS OTHER THAN APPLICANT OR PRINCIPAL OF BORROWING ENTITY 

IN ORDER TO SUPPORT THE EXTENSION OF CREDIT REQUESTED BY 

, THE BANK REQUI~ED THE BORROWER TO FURNISH COLLATERAL, OR A CAEDIT·WORTHY 

COMAKER, ENDORSER OR GUARANTOR, OR THE SIGNATURE OF THE CO.QWNER(S) OF THE ASSET. 

THIS REQUIREMENT WAS NECESSITATED BECAUSE: 

THE APPLICANT SELECTED: 

. Oc:Qt.LAT.EPJAL 

t;JcREDIT..WORTHY COMAK.EA, ENDORSER OR GUARANTOR 

CJsaONATURE OP CC!).QWNER(S, OF THE ASSET 

i . ..-.. , ...... , • 
ACCO.UNT OFFICER DATE 

183'' • 
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