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AMENDED MOTION FOR JUDGMENT

Donna M. Fleming, Guardian of Alma S. Elliott, by
counsel, respectfully states for her amended motion for
judgment as follows:

1. The Bank of Virginia (the '"Bank"), is a corporation
organized under the laws of the Commonwealth of Virginia,
with its principal place of business located in the City of
Richmond, Virginia.

2. At some time in 1978, Alma S. Elliott ("Alma Elliott"),'
a lady presently eighty-four years old, moved from Maryland
to the County of Hanover, Virginia to live with her grand-
daughter, Donna M. Fleming (''Donna Fleming'), and her
grandson-in-law, Clarence E., Fleming (''Clarence Fleming");
because of her poor health.

3. Shortly after moving to Hanover County and from
then until some date in 1979, Alma Elliott, with the assistance
of Donna Fleming and Clarence Fleming, ard with the advice
of legal counsel, placed money owned by her in various
checking, savings and certificates of deposit accounts with
the Bank, which accounts were for her protection and convenience
and wh;ch accounts were sometimes in her name and Donna

Fleming's name, in her name and Clarence Fléming's name and

in her name, Donna Fleming's name and Clarence Fleming's

‘name.

4., During the time that the aforesaid accounts were
established by Alma Elliott, ‘the ﬁank had actual knowledge
of Alma Elliott's approximézc age, her general infirmity,
he% %clncionship té Donna Fleming and Clarence Fleming, and
knowledge of the fact that the sums of money being deposited
were solely the monies of Alma Elliott,

5. One of the accounts that was opened by Alma Elliott
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|| was a savings account numbered either 59-57-99445-1 or 57-
99445-1, which initially listed her name and Clarence Fleming's
name on the account, and which reported all interest generated
from the account to the U. S. Internal Revenue Service as
income to Alma Elliott.

6. Another account established by Alma Elliott was so
established in Ocﬁober, 1979 when Alma Elliott sold her home
in Edgewater, Mafyland, and transferred her money to the
Bank, as evidenced by a Certificate of Deposit in the amount
of $31,000.00, which Certificate was in her name and Clarence
Fleming's name.

7. Thereafter when the Certificate of Deposit described
in paragraph 6 herein was redeemed, a new Certificate of
Deposit was purchased from the Bank by Alma Elliott or

Clarence Fleming for Alma Elliott in an amount reflecting

what money remained fof Alma Elliott after the payment of
medical and other expenses for her, '

8. On December 22, 1980, Clarence Fleming, as had
previously occurred, purchased for Alma Elliott a Certificate

of Deposit for $21,116.21 (the "$21,116.21 CD"), which

Certificate reflected what money remained for Alma Elliott
from the $31,000.00 sum originally deposited with the Bank
in October, 1979, and which Certificate provided for all
interest earned by it to be deposited into the savings
account of Alma Elliott described in paragraph 5 herein,
just as all other Certificates of Deposit purchased for / .ma
Elliott provided.

9. On June 23, 1981, tLe Bank obtained the $21,116.21

.GD from Clarence Fleming when he attempted to redeem it .and

1
refused to return it to him after promising to do so, but

instead kept $13,286.00 of the sum it was obligated to pay
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either to Alma Elliott or to Clarence Fleming for the
beﬁe¥it of Alma Elliott, because it claimed it was owed
$13,286.00 by Clarence Fleming as a result of a $10,000.00
guafanty he alone had signed with regard to a transaction in
which Alma Elliott was not involvgd.

10. When the Bank took possession of the matured
$21,116.21 CD on June 23, 1981, personnel at the Bank promised
to return it to Clarence Fleming along with interest to
accrue on each additional day the Bank held the $21,116.21
CD beyond June 23, 1981 at an anhual rate of 15.673% per
year, which was the stated rate on the $21,116.21 CD and
which promise by the Bank was for the benefit of Alma Elliott.

11. At no time prior to or at the time of the taking of
$13,286.00 by the Bank did the Bank notify Alma Elliott of
the fact that it was taking money which it knew or should
have known was money solely owned by her which was being
-handled by Clarence Fleming on her behalf.

12, Alma Elliott has since made demand on the Bank for
the return of the $13,286.00 that the Bank took from the
$21,116.21 CD, but the Bank has refused to honor this demand.

WHEREFORE, Donna Fleming, as guardian for Alma Elliott,
prays that judgment be entered agéinst the Bank on behalf of
Alma Elliott for $13,286.00, plus interest at 15.673% per
year on that sum from June 23, 1981, as well as the costs of
this action and such other and further relief as the Cour.

considers just and proper.
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o Trial by jury is demanded.

\ : . :

DONNA M. FLEMING, Guardian
for Alma S. Elliott

By (, Q(/‘heznv 7))%[6@,8-

Counsel
|C. Grice McMullan, Jr., p.q. 5;.

’ Christopher M. Malone, p.q.
Thompson & McMullan

13 East Franklin Street
Richmond, Virginia 23219
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ORDER
This day came the plaintiff, by counsel, and after legal
and proper notice to the defendant moved the Court to grant leave
to the plaintiff to file an Amended Motion for Judgment in this
action, which leave is granted, and it is
ADJUDGED and ORDERED that the plaintiff's Amended Motion
for Judgment, previously tendered, is now filed, and the defendant

will file responsive pleadings thereto within /0 days.

-

Enter: // /L(//yZ,—»

Judge

I ask for this:

l.dn.ic 7t ﬂmltaﬁip q.

C. Grice McMuillan, Jr., Bsq
Christopher M, Malone, Esq.
Thompson & McMullan

13 East Franklin Street
Richmond, Virginia 23219

P 0. Box 1535
Richmond, Virginia 23212 !
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REQUEST FOR ADMISSIONS BY BANK OF VIRGINIA

Defendant, Bank of Virginia (the Bank), by counsel,
pursuant to Rule 4:11 of the Ru;es of the Supreme Court of
Virginia, hereby requests £he plaintiff, Donna M. Fleming,
guardian for Aima S. Elliott; to admit the truth of each of the
matters set forth below. Each such matter shall be considered
admitted pursuant to the provisions of Rule 4:11 unless the
plaintiff serves answers or objections on John Jay Range,
Hunton & Williams, P.O. Box 1535, Richmond, Virginia 23212,

coﬁnsel for the Bank, within 21 days after service of these

| requests. The matters to be admitted are:

1. That the document attached hereto as Exhibit 1 is
a true copy of a signature card signed by Alma S. Elliott.

2. That the document attached hereto as Exhibit 2 is
a true copy of a éignature card signed by Alma S. Elliott.

3. That the document attached hereto as Exhibit 3 is
a true copy of a signature card signed by Alma S. Elliott.

4, That the document attached hereto as Exhibit 4 is

|a ' true copy of a signature card signed by Alma S. Elliott.

S. That Exhibits 1 through 4 were signed by Alma S.

Elliott for the purpose of opening an account with the Bank.

6. That Exhibit 2 indicates the account created

'thereby was a joint account.

7. That Exhibit 3 indicates the account created
thereby was a joint account.

8. That Exhibit 4 indicates the account created
thereby was a joint account.

9. That all accolnts opened or maintained at the Bank

‘of Virginia for or on behalf -0of Alma S. Elliott were created as

joint accounts with the right of survivorship.
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10. That a joint account is an account that permits
every party named on the account to withdraw some or all of the
funds in the account.

11. That all joint accounts maintained at the Bank in
the names of Alma S. Elliott or Clarence E. Fleming permitted
either Alma S. Elliott or Clarence E. Fleming to withdraw some
or all of the funds from such accounts.

12; That the document attached hereto as Exhibit S is
a true copy of certificate of deposit number 129392, issued
October 11, 1979 in the original amount of $31,000.

13. That Exhibit 5 was redeemed on April 10, 1980 and
that the funds were used to purchase certificate of deposit
number 129697.

14. That the document attached hereto as Exhibit 6 is
a true copy of a certificate of deposit number 1219697, issued

April 10, 1980, in the original amount of $31,000.

15. That Exhibit 6 was redeemed on October 22, 1980
and that fhe funds were used to purchase certificate of deposit
number 0012019220.

16. That the document attached hereto as Exhibit 7 is
a true copy of certificate of deposit number 0012019220, issued
October 22, 1980 in the original amount of $31,000.

17. That Exhibit 7 was redeemed on December 22, 1980
and that $20,116.é1 of the pfoceeds were used to purchase
certificate of deposit number 0012019592.

18. That the remaindef of the proceeds of Exhibit 7
were deposited in checking account number 5527650369.

19. That the document attached hereto as Exhibit 8 is
a true copy of a certificate of deposit number 0012019592(
issued December 22, 1980 in the original amoﬁnt of $20,116.21.

20. That the document attached hereto as Exhibit 9 is
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‘ya true copy of the Bank's rules, regulations and -agreements

governing savings certificates of deposit accounts.

21. That the rules and regulations set forth in
Exhibit 9 are applicable to and govern certificates of deposit
at the Bank, including the certificates attached hereto as
Exhibits 5, 6, 7 and 8.

22. That Exhibits 5, 6, 7 and 8 were opened in the
names of "Alma S. Elliott or Clarence E. Fleming."

23. That Exhibits 5, 6, 7'and-8 were joint accounts.

could redeem the certificates of deposit attached hereto as

' Exhibits 5, 6, 7 and 8.

bt 25. That either Alma S. Elliott or Clarence E. Fleming
could redeem the certificates of deposit attached hereto as
|Exhibits 5, 6, 7 and 8 without obtaining the signature of ‘the
other party. '

26. 1If your response to any of the proceeding Request
for Admissions is anything other than an unequivocal admission,
please identify the followiné:

-(a) All facts 6r applications of law to fact upon
which you intend to rely in support of such failure to admit;

(b) All persons with knowledge of' any fact
identified in your responsé to subparagraph (a) heéeof;

(c) All documents that supéort or relate to any
fact identified in response to subparagraph (a) hereof; and

(d) All steps that you have taken in order to

make reasonable inquiry concerning the truth of the

allegations, as required by Rule 4:11(a).

Joseph C. Kearfott
John Jay Range

HUNTON & WILLIAMS BANK OF VIRGINIA
P.0. Box 1535
Richmond, Virginia 23212

PP
Of Counsel €18 By:

24. That either Alma S. Elliott or Clafence E. Fleming-




CERTIFICATE OF SERVICE

I hereby certify that on the #fzﬂsay of October 1982 a
true copy 6f the foregoing REQUEST FOR ADMISSIONS BY BANK OF
VIRGINIA was hand-delivered to C. Grice McMullian, Jr.,
Esquire, Thompson & McMullian, 13 East Franklin Street,

Richmond, Virginia 23219, counsel for plantiff.

OrbNo 12,
o (aj rdn?eg -
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Exhibit 2
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Exhibit 3

'2",". cwy T TR . $OG.SEC. NO.
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Exhibit 4

CHANGE OF NAME, TYPE OF ACCOUNT,
ACCOUNT NUMBER OR BRANCH

oae __ Nov. 10, 1980

“,‘f} Bank of Virginia

You are herehy authorized to change (the name or number on) my

{2 Personal Cherking Account © [0 Commercial Account
2 Savings Account .
From: __Alma S. Elliott Old No, 59-57-99445-1
Clarence Fleming Branch No. 257
7o Alma S. Elliott/Clarence Fleming No. Same
Dorma Fleming ) Branch No.

You arc turther authorizad to pay against the account in the naw namaels) any checks presented which bear
the ol signature(s) +f such chacks were outstanding prior ta the abnve date.

Racords Changed

Checking Dept. . ﬁL«' % j 8M

Savings Dept. x Authorized Signature Before Change

Original to Customers Service Dept. with New Accounts

2-989%99-508-006 ' Part 2 - To be retained by Branch '
A R o | Alma S. Ellioct
5? Banl‘awrslnia CUSTOMER NAME -
JOINT ACCOUNT i '
RIGHT OF SURVIVORSHIP DESIGNATION Clarence Fleming
Dorma Fleming
CUSTOMER NAME
Tvre oF account Statement Savings ACCOUNT Numser _295799445-1
BRANCH OF ACCOUNT 257

INDICATE WHETHER OR NOT YOU WANT THE RIGHT OF SURVIVORSH IP
ON YOUR ACCOUNT BY SIGNING THE APPROPRIATE SECTION BELOW.

JOINT ACCOUNT WITH SURVIVORSHIP JOINT ACCOUNT - NO SURVIVORSHIP
WHEN ONE PERSON ON THIS ACCOUNT DIES, WHEN ONE PERSON ON THIS ACCOUNT
HIS SHARE OF THE ACCOUNT BALANCE 8E- DIES, HIS SHARE OF THE ACCOUNT BAL-
LONGS EQUALLY TO THE OTHER LIVING ANCE BELONGS TO HIS ESTATE.

PEOPLE ON THE ACCOUNT.

MARATURK oare

,S
N
.,\Q[::

SIGNATURE BATE

“
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‘Exhibit "5

1 2‘“]332 —_—  CERTIFICATEOF DEPOSIT .

\ ~ . Noi-Negotiable s 31,000.00
. L ‘\0 o s ORIGINAL AMOUNT
213 487385 - ) ‘é; Bank ofVirginia-~ Oct_11_1979
s| glﬁ;o..sggg 1Y oR 4 A ] DATE OF IS
e issuing bank certifies that R N\ ..
ere has b:l; depaosited with @ < i1 o one thousand and ------—--'--—----\A’ & ---0 100 Dollars
: RN - . s CN ‘V
ich it will pay to, :i.. hp, ":‘;ﬂ suile ar Clarence 1 emin B -- 200

ddress __ 9100 .{5:3?3. 4

pon preséntation and ‘ﬁ ader of this certificate, properly endorsed, to the i lssumg Bffice on__April 10,1980 . Anin-
erest ratejof] () 62 pel annum is guaranteed through the maturity date and will be paid_mtly. to 57 994451 to

o
B

The Bank; Is prohibited by Federal Law from paying interest after the date of maturity.
Certifjcate Q% Deposit received: :

e holder, This certificate is subject to the rules and regulations of governmental regulatory authorities and of the issuing bank,

C CC;QM@__Q_,_

CUSTOMER(S) SIGNATURKE

DISBURSENENT (710, #, /,.Qféfz oo

‘04

MBER: Federal Deposit Insurance Cosp.



129697

213-48-7385 -

N

SOCIAL SECURITY OR
TAX 1.D. NUMBER

ANN)

The issuing bank certifies that

there has been deposited with it

which it will pay to

Address

upon presentation and surrender of this certlﬂcate, properlv endorsed to the issuing office on October 3, 1560
terest rate ofl&. 226% per annum is guaranteed thirough the’maturity date and will be paiatfonthly to 57'99445‘1

the holder. This certificate is subject to the fulls 3nd regulations of governmental regulatory authorifjes and of the issuing bank.
aturity.

The Bank is prohibited by Federal Law from paying interest after the date ¢

Issuing Office

. Single Matunty
CERTIFICATE OF DEPOSIT
*  Non-Negotiable

>

~Exhibit 6

s 31,000.00

ORIGINAL AMOUNT

[ April 10, 1980 .

A "o . &
Yy BanlorVirginia— Central
Mechanicsville -

Thirty-One Thousand and 00/100

DATE OF I1SSUHE

Alma S, Elliott of Clarence E.,Fléming

Dollars

-_,o is

AS :. “\

2100 Avondale Drive, Mecharifcii e Wiind s 23111

Certificate of Deposit received:

Ol

. Anin.
to

CUSTOMER(S) SIGNATURG

[EEpA

1
.

—

{-Dissusese 0.

EJRICRED g 2
5'&099_.. i

pat

»

i)
eee o
LT

PR

o

00 /7m an

[y

.~

‘e

‘7
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.-t
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.\.(‘

MEMBER: Federal Deposit Insurance Corp.



CERIIFICALE Ut UEPUSHI '
FIXED RAFE. @ SINGLE MATURITY
NON-NEGOTIABLE

‘Exhibit

$ 31,000.00

Amount

October 22, 1980
Date of Issue

~A\Mechanicsville 5‘7

We alsof ﬂromise' to pg you interest to maturity oomputed

=2 Issuing Office
3:- oA Ny,
N VA T

Q‘.\o}: N\ N .
. 7\per year. Your interest will be paid
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"EXHibit 8

: mAda i CERTIFICATE OF DEPOSIT : . o7 @ik oo oo ioced
001 201859 2 °  rixeorate.esmnelematumiry - - 00%  20,116.21
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. Name(s) Alma S. Elliott or Clarence E. Fleming ‘ ~ Datq of |s§ue
wr Address 2100 Avondale Drive -+ Mechanicsville -
Mechamicsville, Va. 23111 ;. lssuing Office

This certificate_represents the deposit of _ Lwenty Thousand . ata rate of
Q-l HundIQd Ixteal m 21 0----- g5t 3 » :

Bank of Virginia.

o g

o State and Federal laws and regulations.‘ﬁ?e ‘2

We also promise to pay you interest to maturity computed

MEMBER FDIC :\-57 76,012 201 162? a *3 1 4@ istomer Signaturels)
Y\ & | 213-48-7385
\ -

14
For Bank of Virginia Social Security Number

7\/ & BanorVirginia o e S .

2940
/h%'/'

- /J\)ZLWM .

/3,

INJH3SHIESIO %
198 ..- LTI LTS ltr.éllu .lwv
2750 s T § 133

ot g G 31V ‘
= T N o Sl N

0

& NS5l o rolerse

/AY(

-

A

1005575~ 46995, o

b
;

.5 | 3R
S

e
A

——

floceeds™
CaﬁL (005573~

Ky

017

rtesest will be paid

kof Virginia

it




———————ga-penaity-will-be -assessed-on-tiean

810 .

" and-that i the Bank gives s consent at ihat time,

In the event of wilhdrawal of all or any portion of a
time deposit before the maturity thereof, the deposi-
tor may not receive interest from the date of deposit
on the amount withdrawn at a rate in excess of the

_maximum rate which may be paid on savings

deposits by the Bank on the date of withdrawal,

"and the depositor shall forfeit all interest, calculated

at such savings deposit rate, whether accrued and
unpaid, or paid to or for the depositor's account,
on the amount wthdrawn or a period of three months
or for the period since the date of deposit, whichever
is less. Where necessary to comply with this re-
quirement, interest already paid to or for the
account of the depositor shall be deducted from
the amount already requested by the depositor to be
withdrawn.

10. The account shall be subject to such applic-
able regulation of the Federal Deposit Insurance
Corporation and the Federal Reserve System as may
now or hereafter be in effect, and to the Rules,
Regulations and Agreements of the Bank as they
now exist or may hereafter be added to, altered
or amended, with or without notice by the Bank
and all of the above Rules, Regulations and
Agreements shall automatically, without notice con-
form to any regulations promulgated by competent
legal authority.

11. Miscellaneous. (a) The use herein of the
singular and masculine shall be deemed to refer
to the plural and feminine or neuter, wherever the
context so requires.

b) ‘Each provision hereof, if in confiict with ap-
plicable mandatory law or regulation, shall be
automatically superseded thereby: but the invalidity
of any' provision shall not impair any other provision
hereof.

(c) Insofar as not otherwise validly provided for
herein or otherwise agreed upon between the Bank
and the depositor, the laws of Virginia shall govern
the right of the Bank and the depositor to the
extent that federal law shall not be governing.

12. Amendments. These Rules, Regulations and
agreements may be altered, amended or superseded,
in whole or in pant, by the Bank, and, as so altered,
amended or superseded, shall be binding upon each
depositor; provided, however, that no alteration or
amendment hereof shall be effective until coples of
such alteration or amendment shall have been made
accessible to the public in the banking lobbies of
the main office of the Bank and its branches. The
Bank may, but shall not be requred to, make such
other publication or such other notice as it desires,

and may, but shall not be required to, mail similar .

notice to depositors and customers.

Rules
Regulations
and

Agreements
Governing
Savings
Certificates
of

Deposit
Accounts

V‘f? Bank ofVirginia

Central

6 3ITATYXT
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Rules, Regulations and Agreements Governing
Savings Cerilficates of Deposit Accounts

These Rules, Regulations and Agreements shall
apply to and govern Savings Certificates of Deposit
Accounts (including single and multiple maturity
instruments as well as those In negotiable and non-
negotiable form) mhaintained by each depositor and
customer with Bank of Virginia-Central (the "Bank").
The signing of the Bank's signature card or the
making of a deposit by the depositor or his agent
shall constitute assent hereto and to any changes or
amendments hereof or new Rules, Regulations and
Agreements made as hereinafter provided. These
Rules, Regulations and Agreements shall not be in-
terpreted as limiting or impairing any protection or
immunity afforded the Bank under applicable law.

1. Collections. In receiving items for deposit, the
Bank acts only as the depositor's collecting agent
and assumes no responsibility beyond the exercise
of due care. Any items not drawn on the Bank shall
be forwarded by the Bank at the depositor's risk and
the Bank shall not be responsible for failure, defauit
or negligence of correspondents, nor for losses in
transit. All items are credited subject to actual and
final payment in cash or solvent credils, and the
Bank shall have the right to cancel the certificate if
actual payment Is not received on items deposited
including items drawn on the Bank not good at the
close of business on the day deposited.

2. Deposits. (a) When an account is opened by
a depositor in his name followed by words indicat-
ing that the deposit is made for the benefit of an-
other or made in a fiduciary or representative ca-
pacity with or without a further disclosure as to the
nature of the representation, trust or agency, this
shall be deemed a representation by the depositor
to the Bank that the depositor has a right to draw
upon the account (upon the presentation of the cer-
tificate properly endorsed) and the Bank may, unless
advised In writing to the contrary, honor the orders
of the depositor for withdrawals without duty to in-
guire |Into the authorily for or application of with-

rawals.

(b) The Bank reserves the right to request the
withdrawal of any account balance at any time.
Notice of such request may be given personally or
by regular mail to the depositor's last known ad-
dress. In the event the depositor, so notified, tails
to withdraw the funds deposited, all interest, if any,
on such funds shall cease from the last day of the
moglh within which the request for withdrawal was
made.

(¢) The balance shown by the Bank's records

'shall be prima facie evidence of the amount due
the depositor. -

(d) The depositor agrees to advise the Bank

promptly of any change in his address. In the ab-
sence of such notice, mail addressed to the deposi-

* tor at the address shown on the records of the Bank

shafl be deemed to be properly addressed and el-
fective.

(e) The Bank may, at any time, at its discretion
and with or without notice to the depositor, or any
of them, assert a lien on the balance In the account
of the depositor, and apply any part or ali of such
balance to any indebtedness, matured or unma-
tured, that then may be owing to the Bank by the
depositor and offset the amount so applied against
a corresponding amount of such indebtedness.

. (f) Certificates Issued in the names of two or
more persons, payable to either, or payable to either
of the survivors, may be paid to either of such per-
sons, whether the other or others be living or not
{upon presentation of the certificate properly en-
dorsed) and the receipt or acquittance of the person
so paid shall be a valid, sufficient and complete re-
lease :nd discharge to the Bank for any payment
so made.

(g) Each depositor and customer agrees to pay
such service. and. maintenance charges on accounts
whether active or dormant (an account shall be con-
sidered dormant ohe year after maturity), and for
miscellaneous -service charges as have heretofore
been adopted by the Bank and now in effect, and
charges as may hereafter be adopted by the Bank.
New service and maintenance charges and changes
in existing charges shall become effective upon
placement of amendments to these Rules, Regula-
tions and Agreements in the banking lobbies of the
main office of the Bank and its branches. Such
chatgest may be deductea from the depositor's
accoun

* (h) The depositor agrees that the account may be
charged $200 per month for the cost of handling the
account If the balance in the account remains
$199.99 or less for a period of one year after matur-
ity and 6% per annum on inactive accounts with
balances of $200.00 or more.

3. Saturday or Holiday Openings. The Bank shali
have the right to honor any request for withdrawal
or ather order afler maturity of the depositor on any
Saturday or legal hotiday on which the Bank may
be open for the transaction of business, to the same
extent and with the same effect as if not a Saturday
or legal holiday. .

4. Llens. Following the receipt by the Bank of any
notice of lien or process in attachment, garnish-
ment or other proceeding relating to the account
of & depositor the Bank Is authorized to withhold
payment of the balance held to the credit of the
depositor, or of so much thereof as might be the
subject of such notice or process, and to return all
items for which final credit has not been given by
the Bank, pending final determination that such

notice or process, and to return all items for which
fina! credit has not been given by the Bank, pend-
ing final determination that such notice or process
is invalid or that payment should be made pursuant
thereto, without responsibility to the depositor for
such withholding or the refusal to honor orders for
the payment of funds drawn or made by hm. A no-
tice of lien or process in attachment, garnishment
or other proceeding relating to the account of a
depositor shall apply to joint accounts as well as
individual accounts, and each signatory to a joint
account hereby authorizes the Bank to honor a
notice of lien or process in attachment, garnishment
or other proceeding relating to a joint account
whether both depositors or only one depositor is the
lien debtor.

5. The amount of the certificate shall be at least
$100.00 or $1,000 if for four (4) years or more when
required by appropriate regulation. Initial deposits
may be made by mail or in person at any branch
office of the Bank. Maturities may be selected by
depositor up to ten years.

6. Certificates issued after 2:00 in any office of
the Bank on any regular business day or on any
Saturday or holiday on which the Bank shall be
open, will be deemed to have been issued on the
next following regular business day of the Bank.

7. Interest shall accrue on the principal amount
until maturity. The rafe is guaranteed for the term of
the original maturity and each subsequent maturity
when applicable agreed upon at the opening of the
account. Payment of interest shall be effected at
least annually unless the depositor shall instruct
otherwise in writing. Interest shall cease to accrue
after maturity of the account.

8. The certificate must be presented at maturity.
The amount shown on the certiticate shall not be
determinative of the the balance to the credit of
the account unless expressly verified by the Bank
after comparison with its books and records. Im-
mediate notice of the loss, theft or destruction of
the certificate shall be given to the Bank which may
issue a replacement certificate on such terms of
indemnity or otherwise as the Bank may deem
proper. Upon issuance of the replacement certifi-
cate, the original certificate shall be void and if
found must be surrendered to the Bank for cancel-
lation.

9. Federal regulations reguire that the depositor
may not withdraw all or any part of his deposit
prior to maturity except with the consent of the
Bank ({the bank reserves the right to require thirty
days notice in writing of the intention of the depostor
to withdraw his deposit or any part thereof before
maturity and the right to refuse any specific request
for premature redemption) which may be given
only at the time such request for withdrawal is made,



‘fplaintiff's understanding that originally certain accounts

'|Admissions, the document attached as Exhibit 6 is a true

¢ lerror in paragraph 14 as to the Certificate of Deposit

. jplaintiff has been provided in discovery by the Bank of

RESPONSE TO REQUEST FOR ADMISSIONS

Plaintiff, Donna M. Fleming, as guardian for Alma S.

:Elliott,'by counsel, for and as her response to Request for
‘Admissidns by Bank of Virginia, states as follows:

1. The statements contained in paragraphs numbered 1,
2, 3, 4, 5, 6, 7, 8, 10, 11, 12, 13, 15, 16, 17, 18, 19, 22,
!124 and 25 are admitted as being correct.

2. The statements contained in‘paragraphs numbered 9,
14, 20, 21 and 23 are denied.

3. In response'to paragraph number 26, the plaintiff
states as follows:

(a) With regard to paragraph 9 of the Request for
|Admissions, the‘plaintiff states that all accounts opened at
ithe Bank of Virginia for or on behalf of Alma S. Elliott

were not necessarily created as joint accounts. It is the

were created only in the name of Alma S. Elliott.

(b) With regard to paragraph 14 of the Request for

copy of a Certificate of Deposit numbered 129697, (not
1219697), issued April 10, 1980 in the original amount of -
1831,000.00. The plaintiff believes that there is a typographical

number;

o (e) ﬁ&th regard to paragraphs 20 and 21 of the Request
for Admissions, the plaintiff has no reason to think that
the document attached as Exhibit 9'is other than a true copy
‘of'pbe Bank's rules, regulagions and agreements governing

saviﬁgs certificates of deposit accounts, and indeed the

Virginia a copy of the same rules 'gegulations and agreements.

ﬁ:O
The plaintiff, however, has no knowledge as to whether or




not Exhibit 9 governs savings certificates of deposit accounts
during the time of the dispute that has arisen between
Alma S. Elliott and the Bank of Virginia, since the rules,
regulations and agreements received are not dated. Furthermore,
just because the rules, regulations and agreements state
that they govern savings certificates of deposit accounts

does not mean that they do so govern unless proof is provided
that the depositor in question knew of the rules, regulations
and agreementé and agreed to be governed by them. There is,
as herein stated, no evidence that Alma S. Elliott ever
received a copy of the aforesaid rules, regulations and
agreements or agreed to be bound by them with regard to
Exhibits 5, 6, 7 and 8 of the Request for Admissions. Since
the Bank of Virginia has produced no signature card pertaining
to Exhibits 5, 6, 7 and 8, Exhibit 9 must necessarily rely
on the making of a deposit by Alma S. Elliott or her agent
as constituting '"assent" to be governed by the rules, regulationg
and agreements. It will be maintained that making a deposit,
in spite of what Exhibit 9 says, is not necessarily a consent
to be governed by the contenté of Exhibit 9; and

(d) With regard to paragraph 23 of the Request for

Admissions, the plaintiff maintains that Exhibits 5, 6, 7
and 8 were not separately four joint accounts. The plaintiff
does admit, however, that collectively Exhibits 5, 6, 7 and
8 comprised a single joint account, which was created when
$31,000.00 was originally deposited by Alma S. Elliott with
the Bank of Virginia. '

DONNA M. FLEMING,
Guardian for Alma S. Elliott

sy 4. dmmee P Trnteas, 7%
, CounésF_
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C. Grice McMullan, Jr., p.q.
Christopher M. Malone P. q :

| Thompson & McMullan

13 East Franklin Street
Richmond, Virginia 23219

CERTIFICATE

I hereby certify that a true copy of the foregoing

Response to Request for Admissions was hand-delivered this

9th day of November, 1982 to John Jay Range, Esquire,

Hunton & Williams, 707 East Main Street, Richmond, Virginia

§ 23219, counsel for the defendant.

‘i , | d. <:&7»¢z.77)7 7w lian 63;—

C. Grice McMu¥flan, Jr.
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AMENDED. ANSWER AND GROUNDS
OF DEFENSE BRY BANK OF VIRGINIA

Bank of Virginia (the Bank), by counsel, states the
following the as its Amended Answer and Grounds of Defense to
the Amended Motion for Judgment:

First Defense

The Amended Motion for Judgment fails to state a
claim upon which relief can be granted against the Bank.

Second Defense

(1) The Bank admits the truth of the allegations
contained in Paragraph 1 of the Amended Motion for Judgment.

(2) The Bank'is without knowledge or information
sufficient to form a belief as to the truth of the allegations
contained in Paragraph 2 of the Amended Motion for Judgment.

(3) The Bank admits that beginning in 1978, certain
joint accounts were opened at the Bank in the names of Donna
Fleming or Alma S. Elliott, Clarence E. Fleming or Alma S.
Elliétt, and Alma S. Elliott or Donna Fleming or Clarence E.
Fleming; and further answering, the Bank is without knowledge
or information sufficient to form a belief as to the truth of

the remaining allegations contained in Paragraph 3 of the

Amended Motion for Judgment.

(4) The Bank denies the truth of the allegations
contained in Paragraph 4 of the Amended Motion for Judgment.

(5) The B;nk admits that a joint savings account,'
No. 59-57-99445-1, was opened in the names of Alma S. Elliott
or Clarence E. Fleming and that interest from this joint
savings account was reported to the Internal Revenue Service as
income to Alma S. Elliott; and further answering, the Bank
denies the truth of the remaining allegations contained in

Paragraph 5 of the Amended Motion for Judgment.
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|
(6) The Bank admits that in October 1979 a joint

|

qertifiéate of deposit, No. 129392, was purchased in the amount '

|
\
|
QF $31,000 which was payable to either Alma S. Elliott or

Tﬂlarence_E. Fleming; and further answering, the Bank is without

@nowledge or information sufficient to form a belief as to the
.

truth of the remaining allegations contained in Paragraph 6 of
|
'the Amended Motion for Judgment.

(7) The Bank denies the trqth of the allegations

contained in Paragraph 7 of the Amended Motion for Judgment.

| (8) The Bank admits that on December 22, 1980
l‘larence E. Fleming purchased certificate of deposit No.
4012019592 and that interest earned on this certificate was
‘jeposited into the joint savings account of Clarence E. Fleming
i

|

jnd Alma S. Elliott; and further answering, the Bank denies the

Qhe Amended Motion for Judgment.

| (9) The Bank denies the truth of the allegafions
4ontained in Paragraphs 9 and 10 of the Amended Motion for
{udgment.

(10) The Bank admits that it did not notify Alma S.
g“liott that it was applying $13,286 of the proceeds of
certificate of deposit No. 0012019592 to a debt that was due
gmd payable to the Bank by Clarence E. Fleming; and further
Emswering, the Bank states that it was not required to provide

any such notice to Alma S. Elliott or any other person; and

f?rther answering, the Bank denies the truth of the remaining
P legations contained in Paragraph 11 of the Amended Motion for
budgment.

. (11) The Bank admits that representatives of Alma S.
E liott have requested the Bank to return the $13,286 that the

* 024

2
I .
ngk debited from certificate of deposit No. 0012019592; and




further answering, the Bank admits that it has not returned
this sum to Alma S. Elliott but denies that it has any
obligation to do so; and further answering, the Bank denies the
truth of the remaining allegations contained in Paragraph 12 of

the Aménded Motion for Judgment.

Third Defense
The Bank denies that ﬁlaintiff has been damaged in
the manner or to the extent alleged in the Amended Motion for
Judgment.

Fourth Defense

The Bank states that the sole, proximate cause of
whatever damages plaintiff may have sustained as alleged in the
Amended Motion for Judgment were the result of the intervening
misrepresentation or fraud of a person or persons over whom the
Bank exercised no authority or control and that such-
intervening misrepresentation or fraud bars any recovery
agéinst the Bank.

Fifth Defense

The Bank states that the plaintiff is estopped to
assert any claim against the Bank because she had actual or
constructive knowledge that the savings account and the
certificates of deposit referred to in the Amended Motion for
Judgment were jointly held in the names.of Alma S. Elliott or
Clarence E. Fleming; that Clarence and Donna Fleming were
engaged in financial transactions involving the use of funds
held jointly in the names of Alma S. Elliott or Clarence E.
Fleming; that Clarence and Donna Fleming used plaintiff's
money as if it were their own; an& that notwithstanding such
knowledge, plaintiff never protested or otherwise notified the
Bank that she objected to the actions taken by Clarence and

Donna Fleming.
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Sixth Defense

The Bank affirmatively states that it was authorized
to apply the proceeds of certificates of deposit or otherwise

o exercise the right of offset to redeem certificates of

‘t
1%eposit to reimburse itself for overdue notes made by Clarence
E

'BE. Fleming in accordance with the applicable Bank rules and
‘regulations governing plaintiff's certificate of deposit

\
r
}mccounts.
|
|

BANK OF VIRGINIA

Joseph C. Kearfott

John Jay Range

- HUNTON & WILLIAMS

P. O. Box 1535

Richmond, Virginia 23212

!
' |* Of Counsel

| CERTIFICATE OF SERVICE
‘ I hereby certify that on the 19th day of November

1982.I caused a true copy of the foregoing AMENDED ANSWER AND

?ROUNDS OF DEFENSE BY BANK OF VIRGINIA to be hand delivered to

| Qhe offices of C. Grice McMullan, Jr., Esq., Thompson &

|

McMullan, 13 East Franklin Street, Richmond, Virginia 23219,
O

Eounsel for plaintiff.
o
[

C:)ohn Jcﬁ/? hge
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ORDER

This day came the parFies by counsel, and came also a jury,
to wit: Alberta Michaux, Ida M. Moss, James Hrﬁéﬁéns, Barbéra
Parker, Jerome Payne, Lucille V. M. Rainey and Lucy M. Rice, who
were sworn to well and truly try the issue joinediand a true verdict

give according to the evidence and the law.

The evidence of the plaintiff was presented, and at the
conclusion thereof counsel for the defendant moved to strike the
evidence of the plaintiff, which motion was granted, and to which
action of the court counsel for the defendant objected.

Whereupon, the court, having determined there was no issue of
fact to submit to a jury but that the plaintiff as a matter of’law
was not entitled to recovery from the defendant, did discharge the
jury from further consideration of the case. |

It is, therefore, adjudged and ordered that the plaintiff take
nothing and that judgment be entered in favor of the defendant; to

which action of the court counsel for the plaintiff objected.

, A Cory.
i Testeo

—ﬁgﬁg‘/’““zz /(/ /)é-(#_

Deputy Clerk
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_ Alma S. Elliott, by counsel, and respectfully gives Notice of her

|
?i _ By Counsel
| .
!
|

;Erue copy of the foregoing Notice of Appeal to Joseph C. Kearfott

Virginia 23212 onthis the .344 day of &“"éfl , 1983.

NOTICE OF APPEAL

Comes now the plaintiff, Donna M. Fleming, Guardian for

ntention to appeal the final order entered in this matter by the
ﬁonorable Willard I. Walker, Judge of the Circuit Court of the

v§ity of Richmond, Division I, on December 13, 1982. A transcript
\

of the trial proceedings will be filed in accordance with Rule 5:9

?f the Rules of the Supreme Court of Virginia.
DONNA M. FLEMING, Guardian for

Alma S. Elliott

HOMPSON & McMULLAN
13 East Franklin Street

CERTIFICATE

I hereby certify that I mailed, postage prepaid, a

nd John Jay Range at Hunton & Williams,.zr 0. Box 1535, Richmond,

K 0. Ao Vo Prntea., B
. -

R T IoRr
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NOTICE OF FILINCG OF TRANSCRIPT

PLEASE TAKE NOTICE that partial transcripts of the
evidence taken and argument delivered in the above-captioned
matter when heard before the Honorable Willard ?. Walker, Judge
of the Circuit Court of the City of Richmond, Division I, on

December 13, 1982, have been filed in the Clerk's Office of the

Circuit Court in accordance with Rule 5:9(b) of the Rules.of

the Supreme Court of Virginia.

DONNA M, FLEMING, Guardian for
Alma S. Elliott

By Counsel

CGric cMullan, Jr.

Christopher M. Malone
THOMPSON & McMULLAN

13 East Franklin Street
Richmond, Virginia 23219

CERTIFICATE

I hereby certify that a true and exact copy of the
foregoing Notice of Filing of Transcript was mailed, postage
prepaid, to John Jay Range, Esquire and Joseph C. Kearfott,
Esquire at Hunton & Williams, P. O. Box 1535, Richmond, Virginia

23212 on this the _ﬁgZé;day of February, 1983.

7
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ASSIGNMENT OF ERROR

The court erred in ruling as a matter of law,
on the basis of the evidence before it, that
the Bank of Virginia had an enforceable right
of setoff against the balance due to Alma S.
Elliott and Clarence E. Fleming on a joint
certificate of deposit account for sums
allegedly due from Clarence E. Fleming alone.
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DENNIS C. JOHNSON & ASSOCIATES

COURT REPORTERS
MUTUAL BUILDING
RICHMOND. VIRGINIA 23219

VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHI'OND
DIVISION I

DONNA M. FLEMING, Guardian for ALMA S. ELLIOTT,

Plaintiff
Ve
BANK OF VIRGINIA,
Defendant
Law No. LF=-87
Before: The Honorable Willard I. Walker =

Date: December 13, 1982

PARTIAL TRANSCRIPT
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23

|DENNIS C. JOHNSON & ASSOCIATES

COURT REPORTERS
MUTUAL BUILDING
RICHMOND, VIRGINIA 23219

INDEKX
WITNESSES
Direct Cross Redirect Recross

Clarence E. Fleming, Jr. 3 - - -
Ronald A. Martin 36 40 - -
Jeffrey Alan Oppleman 43 48 56 -
Clarence E. Fleming, Jr. 62 76 92 -
(Continued)

Jerry W. Bailey 94 100 105 107
Donna M. Fleming 108 123 128 -
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DENNIS C. JOHNSON & ASSOCIATES

COURT REPORTERS 3
MUTUAL BUILDING
RICHMOND. VIRGINIA 23219

(The following is held in open_couré with
the jury present.)

THE COURT: First witness.

Come on up, Mr. Flemina, right up here,
please.

MR. McMULLAN: Do vou care whether I sit
and ask the questions from the counsel table?

THE COURT: No, sir, that will be all
right.

. Will everybody please stand up and raise
your right hand. All of you who are going to testify in
this case, face me; each of you raise your right hand.

(All prospective witnessés are duly sworn
by the Court at this time.)

TEE COURT: You can have a seat, Mr. Fleming.

CLARENCE E. FLEMING, JUNIOR, having been

previously sworn, testifies and says as follows:

DIRECT EXAMINATION BY MR. McMULLAN:

Q Sir, would vou state your name for the
record?

A Clarence Elbert Fleming, Junior.

Q They call ycu "Butch"?

A That's correct.
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DENNIS C. JOHNSON & ASSOCIATES

COURT REPQRTERS
MUTUAL BUILDING

RICHMONDO, VIRGINIA 23219

Q
background is?

A

0o P» O » O » O P O

trial?
A

Q

A

0
2

Q

A

Q

Can vou tell me what your educational

Eleventh grade of high school.

Where do you work, Mr. Fleming?

I'm self-employed.

What do you do with your self-employment?
We sell wood stoves.

Does your wife work with you?

Yes,'sir, she does.

What does she do mainly with the business?
She's bookkeeper.

Are you aware of facts surrounding this

"Yes, I am.

At the time of the events surrounding the

trial, where did you bank, Mr. Fleming?

Bank of Virginia.
Which branch, sir?
Mechanicsville branch.

For how long did you bank with the Bank

of Virginia prior to the time of the events surrounding

this litigation?

Approximately ten years or more.

Did you borrow money from the Bank of
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Virginia?
A Constantly.
Q Do you know Alma Elliott?
-\ Yes, I do.
Q Is she kin to you or anyone in your family?
A She's kin to me by marriage, but she's

my wife's grandma.

Q What is her age, Mr. Fleming?

A In her eighties.

Q Does she live with you, sir?

A Yes, she does.

Q Since approximately when?

A 1978.

Q Where did she used to live, Mr. Fleming?
A In Annapolis, Maryland.

Q Why did she move to your house?

A She had had a stroke and became sick and

ill, and none of her own children would take care of her;

so she contacted my wife and asked us if she could ‘move

with us.
Q What is her pnresent health like?
A She's very ill.
Q Is that the reason she's not here today

for the trial?
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A That's the reason éhe's not here.

Q After she moved in with you, what was her
health like? Was it better or worse than now?

A It kept getting worse. She was constantly
at the hospital, constantly at a doctor's office.

Q | ¥Well, could she understand when she moved
with you what was going on concerning her personal affairs?

A Yes, she could.

Q Eow did that understanding progress, sir,
as time went by?

A Well, we would have transactions; or if
I needed to use';ny of hers, I would always go to her
and explain what was géing to be done. If I got her okay,
we did it. If I didn't, we didn't.

Q Since she lived with you, has she been
able to get around?

A Only when we take her. Arcund the house

in a walker. She can't go out in public by herself.

Q Who takes care of her?

‘A My wife.

Q Part-time or full-time?

A All the time.

Q When Ms. Elliott camé down from Maryland,

did she own any money?
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A Yes, she did.

Q Where was that money located, sir?

A It was in Wéshington, D.C., in a loan
office, loan compahy, savings and loan.

Q Approximately how much money was it? Do
you recall?

A Between 17 to 18,000. I'm not exactly sure
what it was.

Q ' After Ms. Elliott moved in with you, what
was done with her money, Mr. Fleming?

A I.approached a banker who was a banker
of mine, and we discussed the loan. My wife and I
discussed about putting it in a savings and loan down
here because she needed money down here to pay for any
hospital bills. So I didn't know what to do with it.

I approached my attorney, and he told me

to approach my banker and get his suggestion as to what

to do with the money.

Q You went to the Bank of Virginia?

A Yes, I did.

Q Why did you go there?

A Because that is where I banked.

Q Who did you talk with at the Bank of

Virginia?
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Mr. Bailey.
What was he then?

He was manager of the bank at the time.

o » O >

Mr. Fleming, on the accounts that were set

up, were you on those accounts?

A I was.
Q Why were you on those accounts?
A On the advice of my attorney and the advice

of my banker, so that if anything was to happen to Gram,
we would take the money to pay her hospital bills and

doctor bills. That's why our account was set up like it

was.
Q Who advised you as to this?
A Mr. Bailey.
Q Did you tell Mr. Bailey that the money

was Ms. Elliott's?

A Oh, definitely.
Q What else did you discuss with Mr. Bailey?
A How to get her money out of her savings

and loan in D.C. and into the savings account at Bank of
Virginia.

Q Did Mr. Bailey have any reason to know
whether or not Ms. Elliott was old or sick?

A Yes, he did. I explained the situation to
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him completely.
Q During this time, was Donna Fleming's
name ever put on any of these accounts?

A On the C.D. accounts?

0

No, sir, on the savings accounts.
Yes, sir.

Was that for the same reason?

» 0 W

Same reason. Half the time I wasn't
in town, so we had to have her name pﬁt on the savings
account.

Q Did the accounts have vou on them.as
survivor, something known as a survivor?

A They wére suvposed to.

MR. RANGE: Objection. The accounts
speak for themselves.

THE COURT: Objection sustained because,
unless the word appears there, that calls for a conclusion
of law. The accounts speak for themselves.

MR. McMULLAN: I understand. Thank you,
Your Honor. I will not ask that line of questioning.

THE COURT: The Court will be able to tell
from loocking at the account whether it is a survivor

account or not.

MR, McMULLAN: My poiﬁt onlv was there was
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conversation concerning the survivor all through this
trial, and I want to know --

THE COURT: 1If it's relevant, he had
answered it. I am not going to strike the answer, but
he believed it to be a survivorship account.

MR. McMULLAN: I don't think it's a big
dispute. I want to know =-- ask him his perception of that
word meant since he talked to the bank about setting up
these accounts.

THE COURT: Co ahead and ask that question,
if he understands the meanigg, of what he understands
about it. I don't know how relevant that is because the
law governs the transactions of parties, not what they
believe the law is.

MR. McMULLAN: ‘I understand that.

THE COURT: What is it relevant to?

MR. McMULLAN: It goes to what he was
told. If he relies on the bank's adviéé; Your Eonor, he's
told something, he has a right to --

THE COURT: Let's find out what he was
told.

BY MR. MqMULLAN :
Q Were you told anything about the concent

of being a survivor on one of these accounts, sir?
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A Yés, sir, we were. Mrs. Elliott's will

had been made up in our house --

MR. RANGE: Objection.

THE COURT: Your answer is not resvonsive.
The question was what were you told, and I presume that
means by Mr. Bailey or someone from the bank.

Is that right?

MR. McMULLAN: Yes.

THE COURT: Answer that question.

THE WITNESS: I was told to go on the C.D.
as a survivor in case anything happened to Mrs. Elliott,

that the money cculd be drawn out rather than having to

go through the Court on a legal basis.

BY MR. McMULLAN:

Q Did you consider Mr. Bailey a friend of
yours as well as your banker? |

A " Oh, yes, definitely.

Q Did Mr. Bailey advise you that the
accounts were being set up with the best kind of account
for Mrs. Elliott?

A Yes, he did.

Q Did the certificate of deposit accounts
pay interest?

A Yes, they did.
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Q Was that interest higher than the savings
accounts?

A Yes, it was. .

Q Can you explain to the jury how this account

system worked while you were putting money in three
accounts?

A Yes. We put it in a savings deposit, which
is a C.D., that would draw a rate of interest. 1In order
for my wife to pay the bills, you couldn't touch these
C.D. bonds for six months; so it was suggested we open a
separate savings account for her, which my wife opened a
separate savings account. The bank would take the interest
from the C.D., put it into her savings account; and if
my wife needed to pay her doctor bills and expenses, she
would draw it out of her savings account and put it in a
checking account and pay the bills.

Q' About what was the date that these accounts

were set up, the savings account, $17,000 to the account?

A '78.

Q 19782

A Uh-huh.

Q Were they set up in approximately the same

range of time?

A Within a couple of weeks or month or so.
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Q Did you ever put any of your own money

into any of Ms. Elliott's accounts?

A No, none of that money in there is mine.
Q Did Mr. Bailey ever meet Ms. Elliott?

A Yes, he did.

Q Can you tell me when approximately?

A Well, he came over to the house and had

some work done on the C.B. radio; and about that time,
he met her wihile she was there.

Q When you opened up a certificate of
deposit account, did you sign a signature card during
the same time period?

2 Yes.

Q ' What were you told the signature card
was for, sir? |

A Identification of my signature.

Q Whose name was first on that signature

card, sir?

A Alma Elliott.

Q Whose social security number was on that?
A Mrs. Elliott's.

Q Was her social security number the only

one on the card?

A Yes, it was.
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Q Did you and Ms. Elliott sign the signature
cards that were used?
A Yes, we did.

There was more than one signature card?

A Yes, there was.

Q Well, did you sign them in blank?

A Yes, I diagd.

Q Can you tell me what you mean by signing

them in blank, sir?

A Well, the bank, whenever I go in there
to.get lcans, sometimes they would give me blank papers;
and I trusted them.

MR. RANGE: Objection, Your Eonor.  That
answer is not responsive to the question. He asked about
the signature card. Now he is testifying about loan and
loan documents.

BY MR. McMULLAN:

Q I'm sorry. Talk just about your signature
card.

Did you sign a signature card in blank?

A Yes, I did.

Q Then what happened with that signature
card? What would happen to it, sir?

A I would carry it back to the bank, and
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the bank would take it from there. What they do from there,

I don't know.

Q Did you do this with Mr. Bailey's consent,
sir?

A Yes, I did.

Q Did he tell yvou to do this in order to get

Ms. Elliott's signature?
MR. RANGE: Objection, Your Honor.
MR. McMULLAN: Sustained.
THE COURT: On the basis of leading?
MR. RANGE: Yes.
THE COURT: You have keen leading for some
little time now. Let's not do that, please..
MR, McMULLAN: I don't.want to lead him,
BY MR. McMULLAN:
Q Did you tell Mr. Bailey why Ms. Elliott
couldn't come to the bank to sign a signature card?
A Yes, I did.
Q What did vou tell Mr. Bailey?
A I told Mr. Bailey that she was in ill
health and had no.way of moving around. ‘
Q Were you ever uncomfortable signing a
blank signature card? W%ould that bother you, sir?

A No, it never did.
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Q Did you sign other documents in blank for
them?

A Sure did.

Q Later on, did you have Ms. Elliott sign

Q Why not?
A I've banked with these guys for years.

I had complete trust in them.

other documents in blank?

A Yes, I sure did.

Q Is it for the same reason?

A Yes. .

Q Pid Ms. Elliott know what these documents

were for when she was signing them in blank?

A Yes, she did.

Q Now, what did one of the signature cards
that you signed pertain to? What account were they for?
What did you tell Ms. Elliott?

A That was for a savings certificate that
Mr. Bailey had -- in the amount of $17,000 or $18,000,
that Mr. Bailey had from her account in Washington, D.C.

o} Do you recall if that signature card
referred to rules and regulations?

| A I don't know. No. I don't know nothing

about rules and regulations.
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Q " Do you know now that they did?
A Now I do, yes.
Q Sir, did you ever receive any copy of

rules and regulations?

A No, I didn't.

o) Were you ever told about any rules and
reqgulations by a member of the Bank of Virginia?

A No.

o] Well, did you read the signature card
carefully when you signed it?

A No. He told me it was a signature card.
He said, "Here, vou've got to sign there."

I didn't have time to -- I'm no banker.

I trusted him.

Q Did you read it at all?

A I just skimmed through the top. He put an
"x" on it and said "sign here."

Q ‘After the original accounts were set

up, did Ms. Elliott obtain some more money?

A Yes, she did.

Q Where did that come from?

A ' Sale of her house in Maryland.

Q What did she get approximately for the

sale of that house?
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A Between 31, $32,000.
Q What was done with that money, sir?
A .. It was given to Mr. Bailey and put into
a C.D. account.
Q Was this a different account from the
other accounts that had been set up?
A C.D.
Q About how long after the original accounts

were set up was it that this happened?
A Approximately a year or so.

MR. McMULLAN: I want to introduce, Your
Honor =-- we are stipulating on exhibits, so as to save
the Court's tiﬁe, I have -- let's see.

These are all copies. This will be
stipulated Exhibit 1. I will give you copies of these as
we go along.

Will that be acceptable?

THE COURT: All right, sir.

MR. McMULLAN: May I approach? . -

THE COURT: Which ones will you mark in
evidence? These that I am getting now?

MR. McMULLAN: Yes. These. are all copies
except for one exhibit which is an original, and it

doesn't really matter which one is marked.
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BY MR. McMULLAN:
Q I will show you this.

THE COURT: I will start marking. I will
mark them with Plaintiff's Exhibit markers, so it will be
No. 1.

MR, KEARFOTT: I am sorry. I-am not sure
we have them in the same order.

THE COURT: $31,000 original amount
Certificate of Deposit No. 129392. The customer signature

on it is Clarence Fleming, and the bank signature is that

.of Mr. Bailey. And it's stated =-- so the jury will

understand what it's all about =- does the issuing bank
certify that there has been deposited with it $31,000,
which it will pay to Alma S. Elliott or Clarence E. Fleming,
address given as a street in Mechanicsville, on presentation
of this certificate properly endorsed on April 10, 1980,
which would be some six months later. Apparently, this

is a six-month C.D. issued in October of '79 on an interest
rate of 10.66 percent per annum, guaranteed through the
maturity date; and the interest will be paid monthly to
579944551, which I believe the evidence is going to

indicate was the savings account in the bank; to the holder,
subject to the rules and regulations, subject to

government authorities and of the issuing bank. The bank
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is prohibited by federal law of paying interest after a
date of maturity. That is what appears on Exhibit 1.

MR. McCMULLAN: Your Honor, there will be
four of these Certificates of Deposit. What I would like
to do, with permission of Mr. Range, is simply introduce
all of them in a group, if that's convenient.

THE COURT: This was the original? Let
the others come on in the group.

MR. MCMULLAN: Roll through on dates until
we get to one which is a $20,000 Certificate of Deposit.
This is the $20,000 one. This is the $31,000 one.

THE COURT: I don't know that we ought to

put this in as one exhibit. I will do them individually.

The next one I will mark Plaintiff's Exhibit MNo. 2, is

the same $31,000, and has been reissued on April 10, the
maturity date of the other Certificate of Deposit.

The third, the interest rate now is 14.226
percent énd has the same language I just finished reading
to the jury; and the interest is to be paid into the same
savings account as was on the other Certificate of Deposit.
No. 3, that one is ﬁature in October.

On October 22, another $31,000 C.D. The
form of this one is somewhat different from the others,

the writing. It is the 31,000, Mechanicsville, names
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Alma S. Elliott or Clarence E. Fleming. The rate of
interest is 11.531. It still goes into the account, the
same savings account, as has been before. Signed by
Mr. O'Flaherty for the bank, and again Mr. Clarence Fleming.
It states that the certificate is subject to the apnlicable
rules of the Bank of Virginia, the state and federal
laws and regulations. That will be No. 3.

It's all I've been handed so far. That is
a reissuance of the $31,000 on October 22, 1980. . That would
mature on April 22, 1981.

The next one, which wilf be marked
Plaintiff's Exhibit 4, is a Certificate of Deposit in the
amount of $26,116.21, and that is in December of 1980,
about two months after the other one, No. 3, was issued.
And it's got the same type of language in it as before.
The interest rate I can't read because of the word "redeemed"
written over it, but maybe you all have something that
tells what it is.

Does anybody know what's supposed to be
under the word "redeeﬁed"?

MR. RANGE: Is this on the --

THE COURT: That's the date. This one was
written in December and to mature in June, and the interest

rate was -- looks like 15.673. And I'm assuming the
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evidence will be that this is a replaceqent of the October
c.D. 31,000 was changea to a 20,000 because 11,000 or
so was taken down.

MR. RANGE: Your Honor, we =-

THE COURT: Whatever terms you want. This
20,000 is a portion of the 31,000, I presume.

MR. RANGE: That's correct.

THE COURT: And because some of the money
has been taken out, tﬁere has been a new C.D. issued.
Thét one, No. 3, that was issued on October 22, to be
redeemed in April, was redeemed earlier than that and
converted to a 20,000 C.D. issued in September.

MR. RANGE: In fact, thev're all new C.D.s.

THE COU?T: I understand, but the 31,000
C.D. issued Octobker 22, '80, to be redeemed 2pril 22,
'81, that never happened because it got redeemed earlier.

MR. McMULLAN: Yes, sir.

THE COURT: 211l right. That brings us
on through to where we got a $20,000 C.D. with the same
language and an interest rate shown to be redeemed in
April, 1981, or June of '8l. Which is it? June.

MR. McMULL2AN: 1It's June, Your Honor.

THE COURT: Okay. That's No. 4.
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BY MR. McMULLAN:

Q Mr. Fleming, you have those four exhibits
or copies of those exhibits?

A Yes, sir.

Q I want you to look at them a minuté.

Can you tell me where that four Certificates
of Deposit =-- why there are four of them?

A All right. Started off with the first one
that was the original one, I would imagine. It came due
in six months time. I would go down to the bank and
sign for the kank officials, and they would issue another
six month deposit or six month money market; and that
would run until it matured. And when it ﬁatured, I would
‘go.to the bank, sign the deposit or sign the certificate
of =-- and they would roll it over again to another new
certificate.

THE COURT: Gentlemen, I am sure you
stipulate to this, but to make sure the jury undérstands
this, I think this is a matter that should be put to them as
a stipulation. The reason that savings and loan and
banks pay a high interest on C.D.s or Certificates of
Deposit is that you must leave the money with them for
six months at a time. You draw the money out early, then.

you have a big penalty and interest because the reason
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they will pay you a higher interest is because they will
keep the money for a longer time period; and therefore,
invest it themselves and make more money. If you want,
obviously, every six months when it matures, you have to
go back and decide what you are going to do with it. Are
you going to put it into another C.D. or do something else?
You could put it in a passbook or buy stock with it. 1In
this case, they are putting it into another C.D. One
matures in April '80, and then in 2pril it was renewed
back into another C.D. that matures in October of '80; and
then in October of '80, we find that it's the same 31,000
is now put into another C.D.; and that is éoing to mature
supposedly in April of '80. And then we have a change
where we have another C.D. of a lesser amount of money.
The reason you don't see any interest on this is because
each of these C.D.s has provided that the interest being
earned doesn't stay in the Certificate of Deposit, but
goes into a separate account, which was a sévings account
that I believe was in the name of Mrs. Fleming, that she
used to pay for things.

Is that true?

MR. McMULLAN: The only correction is that
the savings account was in the name of is. Elliott, not

Mrs. Fleming.
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MR. RANGE: 1Initially, the savings accoun£
was in the name of Ms. Elliott or Mr. Fleming.
Subsequently, it was chanqged to the name of Ms. Elliott
or Mr. Fleming or Mrs. Fleming.

THE COURT: And he explained that because
he was out of town a lot.

MR. McMULLAN: Yes, sir. Thank you.

THE COURT: Why don't we come to. what
happens if it's important. I don't know that it is., 1It's
important why we get to 20.

MR. McCMULLAN: I am going to take
Mr. Fleming through that with questions, I believe. I'm
sure it wouldn't take very long. '

BY MR. MCMULLAN:
Q Once again, in setting up this new account,

did vou get any advice on how to set it up?

A Yes.

Q From whom?

A Mr. Bailey and MNr. Martin.

Q The new account is the $31,000 that came -

from the sale of the home?
THE COURT: Fine. October of '79.
MR. RANGE: Your Honor, I object to counsel's

characterization of this as a new account.
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THE COURT: Objection sustained. We are
setting up this account is the gquestion.

MR. McMULLAN: I think by law, Your Honor,
you will find that every Certificate of Deposit is an
account. Every single one is a separate account.

THE COURT: We won't characterize it. We
will just call it an account, a different account.

BY MR, McMULLAN:
Q ~ Once again, does Mr. Bailey know whose

money this was that he was advising you about?

A Yes.
Q Bow did he know this?
A He had to fund me with some cards in order

to draft this money, the first bond down from the savings
and loan. The second bond.for $31,000 was in the form
of a check payablé to Alma S. Elliott that I turned over
to Mr. Bailey.

Q Well --

THE COURT: I doubt very seriously if that
evidence has any impact on the trier of the fact. When
you start talking about the second bond is a check payable,
if that means anything to the jury, they are way ahead
of me. You want to try it again?

MR. McMULLAN: I will try. I cannot ask
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leading questions.

THE COURT: %hen yvou talk about the second
bond -- and let's use the word "C.D." so we don't get
confused. Get that word "bond" out of your ﬁind, because
this isn't any bond. C.D.

The second time this C.D. was taken out
with $31,000, which was April 10, 1980, and you look at
that marked Plaintiff's Exhibit 2, that would be the
second time that you took out a C.D. with $31,000; right?

THE WITNESS: Uh-huh. -

THE COGRT: How did the $31,000 get from
the first C.D. to the second C.D.? |

THE WITNESS: I went to the bank and signed.

THE COURT: Just an internal transaction
at a bank? | |

THE WITNESC: VYes, sir. The bank took
care of it all.

THE COURT: No money changed hands?

THE WITNESS: No.

TiIE CCURT: When you went, then, of
course, that matured sometime in October. According to
that Exhibit, it should have matured October the 9th,
but the next C.D. was not until October the 22nd. You

see that No. 3?
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' THE WITNESS: Uh-huh.

THE COURT: That took place the same way?

THE WITNESS: That took place the same way.

THE COURT: What are vou talking about
that a check was given to vou that was given to the bank?

THE WITNESS: Mrs. Elliott was paid for
her house that she sold in Maryland to initially start
these bonds for $31,000.

THE COURT: Tﬁat money got turned over to
the bank?

THE WITNESS: She endorsed the check on
the back and asked me if I would carry it to my bank and
get.advice on how to deposit it for ﬁer.

TKE COURT: We are moving up now toward
this last C.D.?

MR. McMULLAN: Yes, sir.

THE COURT: Good.

BY MR. McMULLAN:

Q One quéstion before we get to that part
of the testimony: Did vou ever sign another signature card
with regard to any of these $31,000 C.D.s or the $20,000
C.D.s?

A Mo, I didn't.

THE COURT: 1Isn't it agreed by all of vou --
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I thought it was -- that only one signature card was signed
by Mr. Fleming?
| MR. RANGE: Right. . .
MR. McMULLAN: That's correct.
BY MR. McMULLAN:
Q Can you explain why one of the C.D.s

we are talking about was redeemed or cashed in earlier,
Mr. Fleming?

| A Yes, I can. You have one which is
Exhibit No. 4.

THE COURT: 1It's Exhibit No. 3 which was
cashed in earlier. It was the one that was taken on
October 22, was due to be redeemed April 22, but got
redeemed earlier. .

THE WITNESS: That was droéped down to
$20,000 because at the time I lLiad a heart attack, and
Mrs. Elliott was laid up in the hospital; and we had no
monev coming in whatsoever. So my wife confronted
Mrs. Elliott, told her what the situation was, and
Mrs. Elliott told her =-- said go get whatever you need
to hel§ us over until he gets back to where he can work.
So we asked hér if we could borrow $10,000 of which she
ockaved. We went to the bank, redeemed the bonds, nut

$10,000 into another account to help us over.
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BY MR. McMULLAN:

Q Was the new Certificate of Deposit that
vou invested it in, did vou invest in that Certificate of
Deposit immediately?

A Yes, I did.

Q Is that Plaintiff's Exhibit No. 4 or
stipulated Exhibit No. 4?

THE COURT: It is.
THE WITHESS: Yes, it is.
BY MR, McCMULLAN:

Q Again, when you immediately invested in
that other Certificate of Deposit, did you sign any
signature card then? '

A No.

THE COURT: We already stipulated that. I

don't want to keep repeating evidence. He signed one

E
signature card. That has been agreed.
BY MR. McMULLAN:
Q Did you sign any document that said on it

"joint account with survivorship"?

A Joint account with survivorshio?

Q Or "joint account, no survivecrship"?

A (No audible response.)

c Did yoq-consider the $10,000 received as a
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loan, Mr. Fleming?
A Oh, yes.
Q . Have vou been paying back Alma Elliott
with regard to that loan?
A Yes, I have.
Q Did all of the Exhibits that vou have
before vou have a social security number on them?
THE COURT: The Exhibits speak for themselves.
THE WITNESS: Yes, they do.
BY MR. McMULLAN:

Q whose are they? Whose social security

number is on there?

A Mrs. Elliott'’s.

Q Is that the only social security number?
A It's the only one.

Q At this time, when you opened uv» this

account, were any rules and regulations discussed with you,

sir?
A No.
o] Were they discussed with Alma Elliott?
A No. I never even knéw anvthing existed.
Q I note that these Certificates of Deposit,

sir, state that they are subject to applicable rules and

regulations and state and federal laws; is that not correct,
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sir? Do_éou see it on there?

2 Yes,

THE COURT: The certificate speaks for
itself.
BY MR. McMULLAN:

Q Did you read that when you signed the
Certificate of Deposit?

A No, I didn't. They just made the Certificates
of Deposit, handed me, here, and said I have to sign here.
I signed it, and that was it. I didn't know anvthing
about it.

Q Were you ever warned or told that the
bank could take Ms. Elliott's ioney because of your debts?

2 Yes, at one time. I had made a loan,
and she had pledged another certificate. When I co-signed
it, if I didn't make the pavment --

Q What happened when you were told that that
could occur again? I want to get the answer. What was
the procedure that was used in your opinion as to when the
bank could take the money of Alma Elliott for vour debts,
sir?

THE COURT: Hold on.
) MR. RANGE: I object;

THE COURT: It is not a guestion of what
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his opinion is. It is a question of what he was told or
what he did sign. His opinion is worthless.

THE WITNESS: Rephrase your cuestion.

BY MR. McMULL2N: |
Q Was a pledge always used in your
understanding --

THE COURT: No.

MR. RANCE: Cbjection.

BY M‘:’\;. McMULLAN:

0 Were vou told ever, Mr. Fleming, that the
bank could take Mrs. Elliott's money without a pledge?

A No.

THE COURT: Hold off just a minute. Just
take these over in the order they are in and let the
jurors look at these four Exhibits so thev can follow
along with the evidence. Start with Ms. Moss, and let
them run down the line.

I don't want you to study these a half an
hour, but look at these things so you have an idea what we
are talking about. Once you have seen one, the others
will become fairly easy. After you look at the first one,
you will pass that one along. I want the jurv to do this
and not be interrupted; and, indeed, you have other

Exhibits stipulated that they can see, like the
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signature card. Let's get it in.

MR. RANGE: I would like to introduce the
original signature cards. This is the original, and this
is the cooy of the original.

THE COURT: The exhibits can come in by
stipulation. 1Is this something that opens up?

MR, RANGE: WNo. It was originally a
long sheet that folds up.
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