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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND ..

D. C. CLARKE, TRADING AS THE LOUISVILLE REAL
ESTATE AND DEVELOP~IENT COMPANY,
.
ET ALS., Plaintiffs,
vs.
JAMES T. COSBY AND J. A. STRATTON, Defendants.

PETITION FOR WRIT OF ERROR.
To the Honorable Judges of the Supreme Court of Appeals
of Virginia:

Your petitioner, D. C. Clark, trading ·as the Louisville
Real Estate aud Development Company, respectfully shows
unto the Court that he is aggrieved by a final judgment en- .
tered by the Circuit Court of Chesterfield County, Virginia,
in a proceeding by petition filed by the said James T. Cosby
and J. A. Stratton, in which the said Cosby and- Stratton
were plaintiffs, and this petitioner was defendant. The jury
rendered a verdict for the plaintiff, and motion to set aside
said verdict was overruled, and judgment thereon entered
on the 17th day of October, 1928.
Petitioner alleges that during the progress of the trial
certain errors were committed· to his prejudice, which warrant and call for a review and reversal of said judgment, and
your petitioner therefore pays for a writ of error and supe'rsedeas. A transcript of the record of the trial in the lower
court is herewith submitted, .to which transcript reference
will be made, the defendant in the lower court being the
plaintiff in this court, and the plaintiff in the lower court
being the defendant in this court. .
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OF THE CASE.

The petition in the court below alleges that D. C. Clarke,
the defendant in the court below, is carrying on a real estate
auction business.
That he engaged plaintiffs in court belo,v-" To secure a
certain tract of land * * * belonging to W. B. Davie * * '"
which they sec'ltred for the said D. C. Clarke for the purpose
of sale and subdivision thereof at public auction, and procu1·ed W. B. Davie" who made an agreement with said Clarke
to subdivide and sell tire said tract of land, and "in considera..
tion of their securing said latn.d and procu1·,in.q W. B. Davie
to enter into a contrO;Ct with hi,m, that he 'vould compensate
them" by paying to them two per cent (2%) of the gross
amount of sale.
Clarke, the defendant below, filed his answ·er denying that
the plaintiffs, Cosby and Stratton, had procured or induced
Davie to make a contract with him (Clarke), and that the
first knowledge he had of any claim of Cosby and Stratton,
and the first intimation of any claim by them against him was ·
the service of process in this case.
J. T. Cosby, one of the plaintiffs,. testifies, page 16, that
the agreement was that he should locate properties suitable
for Mr. Clarke's purposes, and bring the owners in. touch
with Mr. Clarke or his agent, and to aid Clarke as far as he
could in procuring contracts with the owners.
It appears that all that Cosby and Stratton did in regard
t.o the transaction was to go with bvo employees of 1\ir.
Clarke to see ~Ir. Davie. They drove around and examined
~fr. Davie's property, and then called on ~Ir. Davie, and told
him of ~Ir. Clarke· and his methods of selling real estate,
and sought to interest him in having his property sold by
Clarke. Mr. Davie told them he had been bothered bv real
estate ag·ents and did not care to talk to them. Oi1 this
visit nothing was said about making a contract with JYir.
Davie for the sale of his, Davie's property. He told :Nir.
Davie that Mr. Clarke would shortlv conduct a sale at Bon
Air and suggested to Mr. Davie that he attend that sale and
see ho'v he liked :1_\,fr. Clarke's methods of conducting sale:::;.
He, Cosby, attended the Bon Air sale and saw Davie the1:e,
and talked to him endeavoring to secure a contract for ~ir.
Clarke.
·
Mr. Cosby further testified over the objection of defendant
below that he had solicited sales for 1\fr. Clarke at Fredericksburg; 1n Caroline County and at Dumbarton, on which
his commission was paid promptly. That he had solicited
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sales of property at Westhampton from ~Irs. Lipscomb, at
Bon Air from Mr. Winston and the Rayon Park property,
and that he could get no settlement for these three sales
until he brought suit.
He state·s that his pay \vas due when a settlement by
Clarke had been made with the owners of the property, and
that he knew that a settlement had not been made when the
suit was brought, but that he had been to see Clarke several
times in regard to obtaining a settlement, and' could get no
settlement nor any definite statement from Mr. Clarke, and
that their interview ended in a quarrel and that he im-.
mediately brought attachment suit, filing same that day, and
then tells of a settlement of his claim simultaneously with
a settlement of the sales of the Bon Air property with Winston. P. 17.
This evidence was objected to because irrelevant and improper. The objection was overruled by the court and the
ruling excepted to.
This evidence did not in any way bear on the issues in
the case in trial. It shed no light on it and had nothing to
"do with it, and could only tend to prejudice the minds of
the jury_ against plaintiff in error.
The sales referred to had occurred in April and May, and
had no connection in any way with the Davie sale (the one
in controversy here) made some two months later. Each
sale was a separate transaction, and the prior ·sales were
not involved in this matter. We submit that it was error
.J"o the prejudice of your petitioner in admitting this evidence.
The test~ony in regard to former litigation in other transactions could have but one effect, namely, to prejudice the
minds of the Jury.
At the time of the interview between Cosby_ and Clarke in
regard to commission on the three sales, they had a quarrel,
and Cosby then and there quit Clarke's employ and served
attachment before night ,about July 20th (p. 17). The contract with Davie to sell his property was not made at that
time. It was made the next day, July 21st. Neither Cosby's
or Stratton's names were mentioned in connection with it, a11d
Clarke did not know that Cosby had ever seen Davie.
It appears that the only thing that Cosby and Stratton
did in regard to u procuring" Davie as a seller, and "securing" the Davie tract of land (p. 2) was a visit to Davie's
-place when Davie would not talk to them, because he did not
want to be bothered by real estate agents, and a further at·
tempted talk at Bon Air.
Cosby severed his connection with Clarke before a contract
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was made with Davie, and had nothing to do 'vith procuring
Davie, nor securing Davie's land. Mr. Davie, a witness,
called for the plaintiffs below on cross examination says
that nothing which Mr. Cosby or Mr. Stratton had said or
done had influenced him in making a contract with ~Ir. Clarke,
and that their names were not mentioned by either party
at the time the contract was made. (P. 23.)
· If any one would know whether Cosby and ·Stratton "promtred" Davie and" secured" his land for Clarke's sales, that
person would certainly be W. B. Davie. Here we have the
direct and positive evidence.
Mr. Cosby says (p. 18) that when he and Clarke quarreled
on July 20th, that he quit, and had done nothing for Mr.
Clarke since, but that he had actually gone with a competitor to look over property, belonging to ]tfrs. Duke, when
he had previously secured a contract from Mrs. Duke for
Clarke. The contract so far as JVIrs. Duke was concerned
had been closed ·with Clarke, yet we- find Cosby after the
procuring of this contract, and before the execution of the
contract with Davie going with a competitor of Clarke to
look over the Duke property. He states that he showed the
Duke property after he had quit Clarke's employ, and before the Davie contract 'vas executed, yet in this case he is
claiming commission on the Davie sale, and would also have
claimed commission on the Duke sale, if one had been made
even though he had attempted to divert the sale to a competitor.
We find Cosby soliciting for Mr. Clarke the Duke property and the Jordon Castle property in Louisa County, and
actually securing a contract 'vith Mrs. Duke for Clarke, and
then after his quarrel with Clarke, taking a· competitor of
11r. Clarke to look at both of these properties. There could
have been but one object in this visit, though he says he
went with Mr. Clarke's competitor as a friend of ~[rs.
Duke. The only object could be to obtain a contract for Mr.
Cl~rke's competitor. He states that this was some time after
July 20th, and also states that it was after he had quit Mr.
Clarke's services, and before the Davie contract was made.
vVe find this.contradictory ,vith his previous statement, that
he had quit ~1:r. Clarke's services on July 20th, and that
the Davie contract was made on July 21st.
·
It appears that Mr. Cosby and l\1:r. Stratton in their evidence based their claim to commission on the Davie sale on·
the fact that they had been to see l\.fr. Davie once, and had
mentioned Mr. Clarke to M:r. Davie, and talked to him, Davie,
in regard to JVIr. Clarke's methods of making sales; that be-
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fore any contract was made with 'Davie, Mr. Cosby and, of
course, Mr. Stratton, had quit Mr. Olarke's employ and
were actually working against him.
We find Mr. Cosby making a most extravagant claim, towit (p. 18) : He states that he claims commission on the
Davie sale because he and Mr. Stratton had brought the
Davie property to the attention of lVIr. Robards, an agent·
of Mr. Clarke. His declaration states that he claims his
commission because he had "procured" Davie as a seller,
and "secured" the Davie property. He certainly had not
"procured" Davie and "secured" Davie's property for Mr.
Clarke, but attempted to talk to Mr. Davie when Mr. Davie·
refused to talk to him .or to have anything to do with him,
and he, Mr. Davie, states positively that Cosby and Stratton
had nothing to· do with his making a contract with Clarke,
and that they were not in any way the cause of l1is making
such contract. In other words, Cosby and Stratton had not
"proc~tred" Davie, and" semtred" Davie's property for Mr.
Clarke. To show the extravagance and unreasqnableness of
the claims made by Cosby and Stratton it appears that he
has given Mr. Clarke a list of names and addresses of property owners, and says if Mr. Clarke later secured a contract
from any of them he 'vould claim commissions on any and
all of the sales made. This n·otwithsta~ding the fact that
he had quit Mr. Clarke's employ, and was actually working
for a competitor.
· It will appear from this list of names. (pages 19 and 20)
that Mr. Cosby had made a list of sixty-two property owners,
and states that he would claim commission if Mr. Clarke ..
secured from any of them a contract and made sale of any
property belonging to them. By reading this list it will appear that Mr. Cosby has attempted to so entrench himself
that Mr. Clarke could make no sale of any property in this
community without paying Mr. Cosby commission, regardless of the fact that Mr. Cosby might be working against
Mr. Clarke and attempting to get these very same property
owners to put their property in the hands of other sellers,
competing with Mr. Clarke.
Mr. Stratton had no contract with Mr. Clarke, and his
arrangements and agreements 'vere only with Mr. Cosby (p.
21). .Yet we find Mr. Stratton bringing suit against Mr.
Clarke in the name of James T. Cosby and J. A. Stratton,
without the knowledge of Mr. Cosby, and Mr. Cosby knows
nothing· of this suit until some. time after it had been brought,
when informed of it by Mr. Clarke's attorney.
Mr. Davie, a witness introduced by the plaintiff, states
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that Mr. Cosby and :1\'Ir. Stratton had only come to see him
once, and that on that visit they did not recommend Mr.
Clarke to him, or ask him to make a contract with Mr.
Clarke to sell his lands, but did suggest to him that he
.attend a sale which would shortly be conducted by Mr. Clarke.
That this was the only visit he had ever had from either
Cosby and Stratton, and that he had never had any communication with them before or since that visit. He states
'J that he made a.contract with 1\1:r. Clarke at his own (Davie's)
solicitation; that is, that he went to see ~fr. Robards, Mr.
Clal'ke's representative, and not finding him in, left a note
requesting him and Mr. ·Clarke to come to see ·him, which
they did; and .that in pursuance thereof a contract was made_;
and that nothing that either Cosby or Stratton had said or
done had influenced him in ·making the contract ·with Clarke.
That their names were not mentioned. T·his is the man with
w·hom the contract 'vas made, and he certainly knew whether
or not Cosby and Stratton had '' promtred '' him and '' seoured" his land for Clarke.
M.r. Robards, witness. for the defendant, corroborates the
statements of Mr. Cosby and 1\'Ir. Stratton as to l\£1". Davie
being unwilling to talk to real estate men about selling his
property, and states (p. 24) that 1\tir. Davie was so positive
in his statement that he did not care to talk to real estate
men, that he had never mentioned to Mr. Clarke that he h.Hl
been to Mr. Davie's; that he did not think it worth while
to mention it bem:tuse of Mr. Davie's abrupt and· positive
manner. He also corroborates ·Cosby in stating that com•. mission was paid to l\lr. Cosby on the Winston and Rayon
Park sales immediately upon a settlement of those :sales with
the owners; and that Mr. Cosby 'vas not entitled to his commission until such settlement \Va~ made, although Cosby
had brought suit -prior to that time, and, according to their
contract, before .he -had a right to any commission.
.J\fr. Clarke testified that Mr. Davie's name had never been
.mentioned to .him by any one, and the first intimation that he
had that Davie 'vished to sell his property was ·in ,pursuance
of the note left by Mr. Davie for Mr..Robard, requesting
them to come -to see him. He corroborates Mr. Cosby· in
regard to the quarrel that they had had, although giving a
slightly different version of it, and tells of Mr. Cosby quitting
his employ and ·stating tha.t there were others that he ·could
'vork for, and that ·he would do nothing more for Mr. Clarke,
and that on that evening notice of snit 'vas served upon
him; and that that .snit ·had held up ·settlement with Mr.
Winston, and that a fe'v days later he procured .a settlement
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by getting Mr. Cosby's attorney and his attorney and Mr.
Winston's representative together, and as soon as sale was
settled with Mr. Winston, Mr. Cosby was given a check for
his commission on the contracts which he had before secured
for Mr. Clarke.
He states that at no time had Mr. Cosby's or Mr. Stratton's name been mentioned to him, and he did not Imow that
they had been to see ~fr. Davie.
We submit that this shows conclusively that before Cosby
and Stratton could· claim any commission that they must~
as they state in their petition, "procut"e '' the seller, and
"secttre" the property, and aid in procuring a contract, and
we submit that they have not done so in this case. On the
contrary, Mr. Davie himself 'vent to Mr. Clarke and made a.
contracffor sale of his lands (pp. 27 and 29) some time after
Mr. Cosby had quit working for Mr. Clarke, and, as a matter of fact, after he had begun working against Mr. Clarke;
and we submit that the. evidence does not warrant a verdict
for the plaintiff in this case. Cosby and Stratton did not
secure a conb~act for Mr. Clarke, and we· submit that Cosby
and Stratton are attempting to put themselves on Mr.
Clarke's pay roll indefinitely, not only by claiming commission in regard to the sale made by Clarke of the Davie property, but by their claim, that they will also demand commis·sion if Clarke secures a contract from, and sells the property
of any one· of the sixty-two parties mentioned on pages
19 and 20 of the record. ,
We submit that the Court erred, and your petitioner was
. prejudiced by the refusal of the Court to give the instructions
one. two, three and four requested by the petitioner.
We deem it necessary only to call the attention of the
Court especially to instruction number four. Whilst the other
three instructions set forth the law, as we see it, instruction
·number four is, 've think, the one on which our case hinges,
and which should be the deciding factor in this case, and this
·
instruction is as follows:
''The Court instructs the jury, that before the plaintiff can
recover. in this case, they must show from the evidence that ·
they were the procuring cause of the contract made between
Davie and Clarke, that is, that they were the cause of the
execution of the contract between Davie and Clarke. It mat·ters not that they may have introduced the parties, who
would otherwise never have met, or that they have created
impressions which later materially assist in· the consummation of a contract. Unless they produce the contract or
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w·ere the cause of procuring the contract, in accordance with
a contract between them and Clarke, they cannot recover.
A broker is never entitled to commissions for failing to
perform his contract. To entitle them to commissions, they
must succeed, and they take the entire risk of· failure, for
their reward comes only as a consequence of their success.
1f they fail to procure a contract, or abandon their efforts in
endeavoring to procure a contract, they do not earn tl1eil'
commissio~s. ''
Instruction number four follows the language of the Contt
in the case of Leicht-Benson Corporat·ion vs. Stone and Co'm- ·
pany, 138 Va. 511, p. 514.

· "(1-4) It is impossible to reconcile either the expressions
of the courts or the various cases involving the commissions
of real estate brokers, and it would be a thankless and UTI··
profitable task to review a limited nu!J}ber of the cases. There
are, however, certain fundamental rules which are everywhere
recognized, even if· it may appear tha.t they have not always
been observed. One of these rules is that such a broker· can
only recover commissions by virtue of a contract, express.
or implied, with the owner, and another is that the broker
entitled to commissions must sho·w that he is the procuring
cause of the sale.

P. 515. (6) The general principles may be thus summarized
as applicable to the circumstances here shown: A broker is
never entitled to co~issions for failing to perform his
contract. To entitle him to his commissions he must succeed, and he takes the entire risk of failure for his reward
eomes only as a consequence of his success. He may devote his time and labor and expend his money with ever
so much devotion to the intei·ests :Of the owner, and yet
if he fails to procure a purchaser, abandons his efforts, or
his authority is fairly and in good faith terminated, he does
' not earn his commissions.
It is said in Sibbalcl v. Bethlehem b·on Co., 83 N. Y.· 378,
38 Am. Rep. 441, 9 A.· L. R. 1199, note, referring to such a
state of facts, 'He loses the labor and effort which wer(\
staked upon success. And in such event it matters not that,
after his failure and the termination of his agency, what he
has done pro'Ves of use and benefit to the principal, in a
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multitude· of cases that must necessarily result. l-Ie may
have introduced to each other parties who otherwise would
have never met; he may have ·created impressions which,
under later and more favorable circumstances, naturally lead
to, and materially assist in the consummation of, a sale; he
may have planted the very seeds from which others reap
the harvest; but all that gives him no claim. It was part
of his risk that, failing himself-not ·successful in fulfiBing
his obligation-others might be left to some extent to avail
themselves of the fruit of his labors'. Summarizing, it js
there said: 'If after the broker had been allowed a reasonable time within which to produce a buyer an.d effect a ·sale,
he has failed to do so, and the selle1; in good faith and fairly
has terminated the agency and sought other assistance, by
the ai~ of which a sale is consummated, it does not give
the original broker a right to commission, because the purchaser is one whom he introduced and the final sale, is, ill
some degree, aided or helped forward by his previous unsuccessful effort.' ''
It abundantly appears from the evidence .of the defendants
in error that they did not procure a contract for the sale of
the Davie land, and that they were not the "procu.tring"
cause of the contract if 've are to believe the statements
made by them and W. B.. Davie. The law as just cited, states
plainly that the defend~nts in error .. are not entitled to any
commissions.
Instruction .A. given by the Court for defendant in error
is as follows:
''The Court instructs the jury that there can be no recovery in this case unless the plaintiffs have shown by a preponderance of the evidence that a contract existed between
the plaintiff, Cosby, or the plaintiff, Stratton, or either of
them, and the defendant, Clarke, and that Cosby and Stratton accomplished all required by said contract and the burden
of proof is on the plaintiffs to establish this by a fair preponderance of the evidence. ''
We submit that this instruction is· indefinite and vague.
and refers to a contract in general terms 'vithout stating any
facts or circumstances, showing to what contract the instructions applied, or what the contract should be or would be in
order to base a verdict on it. Nor does it show what should
be required of the. plaintiffs in qrder to recover. This instruction would be in conflict with instructions three anq four
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asked for by plaintiff in error, which we submit should have
been given.
·
Instruction B., given over the objection of the defendant
below, is as follows:
''The Court instructs the jury that if they believe from
the evidence that the defendant, D. C. Clarke, agreed with
James T. Cosby and J. A. Stratton, or either of them, that
he would pay them 2% of the gross proceeds of sale for
their services in procuring lands to be sold by said D. C.
Cla.rke at his auction sales, and that they or either of· them
were the cause of D. C. Clarke or his· agent and W. B. Davie
coming together and which afterwards resulted in their entering into a contract, under which the said Davie lauds 'verc
sold by said Clarke for the sum of $32,180.68, then you
should find for· the plaintiffs against the defendant, D. C.
Clarke, in the sum of $643.61. If, however, you should belieye from the evidence that the plaintiffs were to receive
only 1% for such services then you should find for the plaintiffs against the said defendant in the sum of $321.80. ''
We submit that this insh'uction should have been refused,.
and instruction four given in its place;. that this instruction
would be conflicting with instruction four, had it been given,
and that it leaves out of consideration altogether the evidence in regard to Cosby and Stratton having severed their
connection with Clarke without procuring a contract, and
ceasing to work for him, and it leads the jury to believe that
a verdict ought to be given against the defendants below
regardless of the fact as to whether or not they were actually
working against Clarke, and even though they may have attempted to secure this property for sale by some one else.
For the errors assigned petitioner respectfully prays that
he be granted a writ of error; that a supersedeas be awarded;
that the action of the trial court in entering judgment for
the plaintiff be reviewed and reversed ; and that final judgment be entered for the defendant under section 63-65 of the
Code of Virginia; 1924.
-Respectfully submitted,
D. C. CLARKE, TRADING AS LOUISVILLE R.EAI1
ESTATE &.DEVELOPMENT CO., Petitioner,
By Counsel.
H. C. REDD, Atty. for Petitioner.
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We, H. C. Redd and W. E. Crawford, attorneys at law:,
practicing in the Supreme Court of Appeals of Virginia! do
certify that in our opinion there is sufficient matter of error
in the record accompanying this petition to render it proper
that the judgment complained of be reviewed and reversed.
H. C. REDD,
IDL E. ORAWFORD.
Received February 2, 1929.

H. S. J.
Writ of error and sutJersedeas awarded. Bond, $1,000.00.
HENRY W. HOLT.
Received Feb. 4, 1929.

H. vV. II.
Received Feb. 27, 1929.

H. S. J.
VIRGINIA:
Pleas before the Circuit Court of Chesterfield Countv
on the 15th day of December, 1928, being the Octohe'r
term of said Court.
James T. Cosby and J. A. Stratton, Plaintiffs-Petitioners,
vs.
D. C. Clarke, trading as Louisville Real Estate and Development Company; A. J. Daughtrey, W. B. Davie and
First and ~Ierchants National Bank of Richmond, Virginia, defendants.
Be it remembered that. on the 17th day of August, 1928,
the petitioners filed in said Court a petition against the
defendants above named, 'vhich petition was in the follo,ving words: to-wit:
page 2 ~ Virginia :

In the Circuit Court of Chesterfield County.
James T. Cosby and J. A. Stratton, Plaintiffs,
vs.
D. C. Clarke, trading as Louisville Real Estate and Development Company; A. J. Daughtrey; W. B. Davie; &
First & Merchants National Bank of Richmond, Virginia.
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To the Honorable Edwin P. Cox, Judge of the above styled
Court:
The undersigned petitioners, James T. Cosby and J". A.
Stratton, respectfully show unto your honor that tl1ey are
both residents of the State of Virginia, and are both licensed
real estate agents, and that they do business in the City
of Richmond and in the County of Chesterfield in Virginia;
that D. C. Clarke, hereinafter styled principal defendant,
is. not a resident of the State of Virginia, as they are advised and so state, but is a resident, as they are informed
and believe and so state, of the State of J{entucky; that
the said D. C. Clarke is and has been carrying on an auction
real estate business in the City of Richmond, Virginia., and
.in the adjoining counties thereto, including Chesterfield, and
has been ~arrying on the business in the nanie of the Louisville Real Estate & Development Company, which your petitioners are advised and belieYe and so charge is a trade
name which the said D. C. Clarke has adopted an.d uses in
said business; arid that his headquarters in said business are
in Louisville, Kentucky.
·
Your petitioners further state antl allege that D. C. Clarke
solicited and engaged them to serure a certain· tract of land
in Chesterfield County, Virginia, known as SU~1:MER IIILL
PLAZA, belonging to W. B. Davie, which tract of land, or a
portion thereof, they secured for the said D. C. Clarke for
the purposes of subdivision and sale thereof at public auction,
and procured W. B. Davie, as principal, who enpage 3 ~ tered into an agreement with the said D. C. Clarke
at a compensation and consideration to subdivide
._ and offer for sale at auction beginning on the first clay of
August, 1928, and continuing thereafter for two days, to sell
the lots in said subdivision to the highest bidder at public
sale, upon tl1e terms of one-third cash and the balance in
equal instalments in six, twelve, eighteen and twenty-four
months after date, and agreed and promised your petitioners
that in consideration of them securing said land anrl
proou,1rring W. B. Davie to enter into a contract with bini,
that he would compensate them a.t the conclusion of said salo
by paying them two per cent ·of the gross amount received
by reason of and on account of said sale of the lots in the
subdivision aforesaid.
Your petitioners further show unto your honor that they
are advised and believe and so allege that the total amount
of the sales of said lots in SUMlVIER IDLL PLAZA SUBDIVISION aggregated between Forty. and Fifty Thousand
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Dollars, although they are not positive about the amount as
the said D. C. Clarke has not conferred 'vith them or reported to them what was the total amoun.t realized at said
sale, but on the contrary has not disclosed any of the details
of said sale, and has not offered or proposed to settle with
them for their services in this behalf, but has wholly failed
and refused to pay them according to their agreement; your
petitioners, however, say and state that they verily believe
t4at they are entitled to recover from the said D. C. Clarke
the sum of One Thousand Dollars ($1,000.00) 'vith'· interest
thereon from August 4th, 1928.
Your petitioners further show unto your honor and allege
a fact to be that D. C. Clarke is doing business in the State
of Virginia, contrary to the law in such cases made and provided, relative to doing business under an assumed or fictitious riame; that he is not a resident of the State of Virginia, but of the State of Kentucky, and that while he is here
temporarily he intends to remove his estate out of
page 4 ~ this State so that there will probably not be herein
effects belonging to him sufficient to satisfy their
claim when judgment is obtained therefor should only the
ordinary process of Jaw be used to obtain the judgment, and
that he is converting, or is about to convert, or has converted his property, of 'vha.tever kind, or some part thereof,
in money, securities or evidences of debt, with intent to hinder, delay and defraud his creditors; and that they believe
therefore that they are entitled to an attachment against the
effects of 'vhatever kind belonging to the said D. C. Clarke,
so that when they recover the same will be available to satisfy
any judgment so obtained.
Your petitioners further show unto your honor that the
said ,V. B. Davie is indebted to the said D. C. Clarke in a
sum, they· believe, behveen Ten and Twelve Thousand Dollars, for the services of the said D. C. Clarke in subdividing
and making sale of the subdivision known as SUMMER
HILL PLAZA; that A. J. Daughtrey, the believe and so
charge, is also indebted to the said D. C. Clarke for his
services in making sale of a portion of a subdivision in Chesterfield County, Virginia, at or near Stop No. 9, on the Richmond-Petersburg Turnpike, known as, SOUTHAMPTON, anrl
they believe and so allege that the amount due the said
D. C. Clarke by A. J. Daughtrey is behveen Two Thousand
and Twenty-five Hundred Dbliars; and your petitioners also
allege that they are advised that D. C. Clarke has on deposit in the First & ~ferchants National Bank of Richmond,
Virginia, certain sums of money as well as evidences of debt
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due him by others, and held for collection· or deposit with
the said Bank, the amount of each respectively is unknown
to your petitioners.
'Your petitioners, therefore, have a right and do hereby
name D. C. Clarke as the principal defendant in this proeeeding, and name as co-defendants, who are indebted or
have in their possession property, real or personal,
page 5 ~ belonging to the principal defendant, W. B. Davie,
A. J. Daughtrey and First & lVIerchants National
Bank of Richmond, Virginia.
· Your petit~oners therefore pray that D. C. Clarke, trading
as Louisville Real Estate & Development Company, and W.
B. D-avie, and A. J. Daughtrey and First & 1\iercha.nts N ationa} Bank of Richmond, Virginia, may be made parties to
this petition, the said D. C. Clarke, trading, etc., as principal
defendant and the others as co-defendants, indebted or having in their possession funds or evidences of debt belonging
to the principal defendant; that an attachment may issue
directed against and served upon the principal defendant
and the co-defendants herein named as provided by statute
in such cases; that your said petitioners may have judgment entered against the said D. C. Clarke for the sum o.f
One Thousand Dollars ($1,000.00), with interest from August
4, 1928, and have judgment .against the said co-defendants
·severally or jointly as may be necessary, for the said amount
due by them to D. C. Clarke, or so much as may be necessary
to satisfy the judgment, a.nd all such further relief as they
may be entitled to in the· premises.
.
JAMES T. COSBY & J. A. STRATTON.
TURNER & HOBSON.
State of Virginia,
City of Richmond, to-·wit:
I, Mary Louise Thomson, a· Notary Public in and for the
City of Richmond, in the State of Virginia, do certify that
J. A. Stratton, one of the petitioners, personally appeared
before me in my City aforesaid, and being by me duly sworn,
made oath that the allegations contained in the foregoing
petition are true, and that 4e verily believes he is entitle
to the relief prayed for therein.
.
Given under my hand this 17th day of August, 1928.
1\fy commission expires on the 7th day of July, 1929.
M.ARY LOUISE THOMSON,
Notary Public~

Louisville Real Est. and Dev. Co., et als., v. Cosby, et al. 15
page 6

~

And at another day in said Circuit Court, the
8th day of October, 1928.

This day came the defendant, D. C. Clarke, trading, etc.,
and filed his answer in writing to the petition of the plaintiffs which answer is in the following words and figures, to. wit:
page 7
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Virginia :

In the Circuit Court of Chesterfield County.
James T. Cosby and J. A. Stratton, Plaintiffs,
vs.
D. C. Clarke, trading as Louisville Real Estate and Development Company; A. J. Daughtrey; W. B. Davie; & First &
Merchants National Bank of Richmond, Virginia.
THE ANSWER OF D. C. CLARI{E, TRADING, &C., TO
TilE PETITION FILED AGAINST HIM AND
OTHERS BY JA1viES T. COSBY AND J. A.
STRATTON IN THE CIRCUIT COURT
0 FCHESTERFIELD COUNTY.
For answer to said Petition, or so much thereof as it is
material that he should answer, this respondent answers and
says:
That the said James T. Cosby and J. A. Stratton were
not solicited and e11gaged by him to secure from W. B. Davie
the tract of land in their petition mentioned for the purpose
of subdivision and sale at public auction, and that they did
not induce the said W. B. Davie to make a contract with
him, the said D. C. Clarke, for the development and subdivision and sale of said Janel. but that he the said D. C.
Cla.rke was solicited by the said W. B. Davie to take charge
of, develop, advertise and sell a tract of land on the Petersburg Pike, and that your resnondent in pursuance to said
solicitation by the said W. B. Davie, entered into a contract
with the said Davie for the sale of said tract of land, and
did develop, advertise, and sell same without any assistance
from or by the said James T. Cosby and J. A. Stratton;
and that lte is under no oblig·ation whatever to the said
Cosby and Stratton, and does not owe them anything. This
respondent further states that the said Cosby and Stratton
have neve~ approached him with the request for any pay
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or informed him·that they in any 'vay claimed any
sum of money from him, by or on account of the
contract and sale for the said W. B. Davie, and the
first notice of any claim which he has had has been by service
of process in this suit.
This respondent further states that the contract made·
and had between him and the said W. B. Davie was a private
matter, the contract being drawn up and signed by the parties
-without the mention of either Stratton or Cosby by either
W. B. Davie or this respondent, and that neither Stratton
or Cosby 'vere present or had anything to do with said con· .
tract, nor as far as this respondent is informed and knows,
said Cosby and Stratton did not know that a contract was
being made or would be made between the said. ·w. B. Davie
.
and this respondent.
This respondent denies that he is doing business in the
State of Virginia contrary to law and states that he is
solvent aud ready, willing and able to meet all just demands
made against him. That he has been doing business in the
vicinity of Richmond since the latter part of the year 1927
and expects to continue to ~o a real estate business in this
and other sections of Virginia, and denies that he is con. verting or is about to convert, or has converted his property, or any part thereof into money, securities, or evidences
of debt with the intent to hinder, delay and defraud hiA
creditors.
And this respondent wishes to reiterate that had he been
indebted to or owed to the said Cosby or the said Stratton
any money he could, and would have paid same to them, but
that he is not indebted to them in any sum and that the said
Cosby and Stratton have rendered no services to him in procuring the said contract of .sale with the said ·w. B. Davie,
but that said contract, as before stated, was made at the
solicitation of the said vV. B. Davie with this respondent
·without the knowledge or assistance of the said Cosby a.ud
&mti~
·
And now having fully answered, this respondent prays
to be hence dismissed with his reasonable costs,
page 9 }- etc.
D. C. CLARKE.
page 8
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State of -Virginia,
. City of Richmond, to-wit:
This day personally appeared before me, the undersigned
Notary Public, D. C. Clarke, who made oath before me that
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the statements contained in the foregoing answer are true and
correct to the best of his knowledge and belief.
Given under my hand this 28th day of September, 1928.
ELIZABETH N. THOMPKINS',
Notary Public.
~{y

commission expires on the 12th qay of Jannary, 1928.

page 10
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And at the same day, to-wit, October 8th', 1928,
in said Court, came the defendant, W. B. Davie,
and filed his answer to the said petition, which answer is in
the follo,ving words and figures, __to-wit:
James T. Cosby and J. A. Stratton
vs.
D. C. Clarke, trading, etc.
For answer to the petition in the a hove matter and attachment, this respondent answers and says thaf the said D. C.
Clarke is indebted to this respondent in· the amount of Two
Thousand Eight Hundred and Eighty Three Dollars and
Eighty Eight Cents ($2,883.33) ; and that subject to the payment of this amount plus accrued interest on the sum of
Three Thousand, Six Hundred and Forty Seven Dollars and
Fifty Nine cents ($3,647.59) from the 23rd day of August,
1928, your respondent holds notes belonging to the said D. C.
Clarke in the amount of Three Thousand Six Hundred and
Forty Seven Dollars and Fifty nine cents ($3,647.59) as
shown by the following account: ·
Total sales
Less Osterbind

$33,130.68
950.00
32,180.68

25% commissions
Less Motor damages

8,045.17
45.60
7,999.57

To be paid
Notes
Cash
Agent holds
Less cash due

$3,647.59
4,351.98
7,235.86
• 4,351.98
2,883.88

7,999.57
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Agent pays W. B. Davie $2,883.88 plus aoorued interest on
$3,647.59 of notes and received $$3,647.59 of
page 11 }- notes.
And now having fully answered, this respondent prays
hence to be dismissed.
WHITNEY B. DAVIE.
State of Virginia,
City of Richmond, to-wit:

I, Guy T. 1\fallonee, a notary public in and for the City
of Richmond, in. the State of Virginia, do hereby certify
that W. B. Davie has this day appeared before me a~d made
oath that the statements contained in the foregoing answer
are true to the best of his knowledge and belief.
}.{y commission expires the 1st day of July, 1931.
Given under my hand this 5th day of October, 1928.
GUY T. MALLONEE,
Notary Public.

page 12 }-

.And at another day, to-wit: in said Circuit Court,.
the 17th day of October, 1928:

James T. Cosby and J. A. Stratton
vs.
.
D. C. Clarke, etc., and others.
This day came the plaintiffs by tbeir attorney and likewise came· D. C. Clarke the defendant above named, who for
plea saith the he did not assume as the plaintiffs against hin1
plea saith the he did not assume as the plaintiffs against hint
in their petition have complained, and of this puts himself
upon the country, and issue was joined on said plea; and
then came a jury, drawn and selected according to la-w,
na:~ely R: C. Daffron, Norman B. Clay, W. Scott Bowman,
Fred B.. Schaaf, W. L. l{etcham, H . .A. Forcron and A.. T.
Minton, who were sworn to well and truly try the issue
joined, and having heard the evidence and argument of counsel, the jury ·retired to consult upon their verdict, and after
. some time retun1ed. into Court with their verdict in the following words, to-wit: We the jury on the issue joined find
for the plaintiffs against the defendant D. C. Clarke, in the
sum of Six Hundred and Fo!tY Three Dollars and Sixty one
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cents ($643.61) damages; and thereupon the defendant D. C.
Clarke moved the Court to set aside the verdict of the jury
and g-tant him a new trial, because the same is contrary to
the law and the evidence; because of the refusal of the Court
to give to the jury certain instructions asked for by the defendant; because of the action of the Court in giving certain
instructions to the jury ag·ainst the objections of the defendant; because of the action of the court in admitting evidence
objected to by the defendant and of the refusal of the Court
to admit certain testimony offered by the defendpage 13 }- ant, which motion .the Court overruled, and to
which action of the Court in overruling said
motion, th_e defendant excepted, and leave is given him to
file his bills of exceptions within the time permitted by la'\y;
wherefore it is -considered by the Court that the -plaintiffs
recover of the defendant D. C. Clarke the sum of Six Hundred and Forty Three Dollars a.nd Sixty One cents, as asc&rtained by the jury, with interest from this date until paid;
but the defendant having expressed a desire to apply for
a wrif of error from the judgment of this Court, execution
of this judgment is suspended for seventy days from this
date, provided that the defendant shall within :fifte~n days
from this date execute bond as required by law in the penalty
of One Thousand Dollars.
·Memo:

I, Philip V. Cogbill, Clerk of the Circuit Court of
Chesterfield County, do hereby certify that the suspending
bond required by the above order was duly executed before
me on the 26th day of October, 1928.
Signed, PHILIP V. COGBffiL, Clerk.
page 14 }- And now at the day a.nd year :first aforesaid, to'vit, December 15th, 1928.
James T. Cosby and J. A, Stratton
vs.
D. c~ Clarke, etc., et als.
This day came the defendant; D. C. Clarke, and presented
to the Court his two several certificates of exceptjons, which
were signed, sealed a.nd made a part of the record by the
judge of said Circuit Court; which certificates of exceptions
are in the following words, to-wit:
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page 15 } Virginia :
In. the Circuit Court of Chesterfield County.

J. A. Stratton and James T. Cosby, Plaintiffs,
vs.
D. C. Clarke, Trading as the Louisville Real Estate & Development Corp., Defendants.
CERTIFICATES OF EXCEPTIONS.
Certificate No. 1.
The folowing evidence on behalf of the plaintiffs and· of
the defendant respectively, as hereinafter denoted, is all
the evidence introduced at the trial of this action.
JA~IES T. COS.BY
testified that he was plaintiff in this case, and a real estate
salesman, with offices at the State Planters Bank & Trust
Company Building, Richmond, Virginia, and his home was
at Chandler, Carolina County, Va.
He had met Mr. D. C. Clarke some years ago, at which time
1\{r. Clarke conducted a sale for him at Ashland. He had
not seen Clarke for several years until about a year ago,
when he renewed his acquaintance with him, at which time
Mr. Clarke engaged him to solicit business for him (Clarke),
stating that he thought there was considerable property
around Richmond suitable for sub-division into lots and that
this was an opportune time for advantageous sale under his
auctioh sales plan; that he, Clarke, being a. resident of Ken~
tucky was not familiar either with the property or the landowners, and that he desired Cosby's services be~ause he,
Cosby, had been actively engaged in the real estate business
for many years in this section, and that owing to his knowledge of the properties, its value and its owners, he would
be in a position to bring him, Clarke, in touch "ri.th those
properties and owners worthy of consideration.
That Mr. Cl~rke was in the business of develop~
page 16 } ing and selling real estate· at auctior( for prol~erty owners, and offered him, Cosby, 2% commission on all business he would solicit for him. That he did
solicit business for Mr. Clarke, and on three sales made within a short time thereafter, one in Fredericksburg, one in
Caroline County, and one at Dumbarton, on which sales the
2% commision was paid promptly after each ~ale.

•
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"The agreement ·was that he should locate properties which
in his opinion were suitable for Mr. Clarke's auction sales,
then to bring the owners of these properties in touch with
1\Ir. Clarke or his agent, and if he, Clarke, or his agent,
deemed the property so suitable, then to aid Clarke as far as
he could in procuring contracts with the owners upon suit·able terms. No contract 'vas to be executed by him as agent
for Clarke, nor were the terms thereof to be fixed by him.
But as to all of these matters, the same were to be fixed and
executed by Clarke, or his agent, 1\Ir. Robard, 1\fr. Clarke
saying that whatever 1\IIr. Robard did 'vould be approved
by him.
.
In the booklet (offered in evidence) advertising the property, the name of J. T. Cosby appears as representative of
Clarke.
That pursuant to this a.greement he, 1\IIr. Cosby, Mr. Stratton, Mr. Robard and Mr. Dresback, went down to see Mr.
Davie. ,1\fr. Robard and Mr. Dresback were in the employ
of Mr. Clarke. They drove around and looked at Mr. Davie's
property and Robard said that it was well adapted for their
sales purposes. That they told. :Mr. Davie of 1\Ir. Clarke's
methods, and sought to interest him in having his property
sold by ~fr. Clarke under his methods. 1\IIr. Davie did not
had bee11
seem to be inclined to· talk with them and said
bothered by real estate agents. That he (Cosby) told Mr.
Davie that Mr. Clarke would shortly conduct a sale at Bon
Air and suggested that I\fr. Davie attend the sale, and see
how he liked 1\rfr. Clarke's methods.
Nothing 'vas said about signing a contract for
page 17 ~ such ·a sale. Cosby saw him at the Bon Air sale,
and talked to him there endeavoring to secure a
contract. That he solicited a contract for sale of Westhampton property from lVIrs. Lipscomb. That the sale was
made in April. That he had solicited sale of Bon Air Knolls
from ~Ir. Winston which sale was also made ·some time in
April. That he had also solicited sale of "Rayon Park"
property which was made early in M·ay. That 1\fr. Clark had
settled promptly with him for the Dumbarton and other
previous sales, but he could not get a settlement for the
commissions in the Westhampton, Bon Air and Rayon Park
sales, and had to bring suit do ·so about three months after
the first of these sales.
He says that he was to be paid when the sales were settled
with the owners and says he knew a.t the time he sued that
the Westhampton, Rayon Park and Bon Air sales had not
been settled, but that he had been to see Mr. Clarke several

he
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times and could get no settlement nor any definite statement
from 1\ir. Clarke as to when he would settle, and the interview
closed with .a quarrel, Clarke. stating that he could get his
settlement through the Courts, and that he could do what he
- - - - pleased. That he, Clarke, w·as not going to do
anything further, and he stated to ~fr. Clarke that he would
not work for him any longer, and immediately employed
Counsel and sued out attachments that day against Clarke
and the owners in the Bon Air and Rayon Park sales, because he understood that "'\Vinston would settle the Bon Air
sale next day. This was about July 20th.
'That a few days later he received a settlement through
his attorney, Mr. Preston, for the three sales, though not at
2%. He did not recollect what the amount was. That he
had made some concession because of litigation in regard to
the 'Vesthampton property, the owners not being able to
make ti tie to the purchasers.
That the contract between Clarke a.nd the Land
page 18 ~ owners provided that .Clarke should collect at the
time of sale thirty-three & one-third per cent
(33-1/3) in cash of the selling price of each parcel sold. That
out of this 33-1/3 he should retain his commission of 25%
of the gross sale, remitting to the land owner 8-1/3% and
delivering to him the purchasers notes for the balance, and
that settlements were to be made immediately after the sale.
That pursuant to such contracts, Clarke had in his liands n
sum in excess of his entire commission due to the land owner,
if the settlements were carried through in accordance with
the contracts.
That he had quit and had not done anything for Mr. Clark<~
since, and told Mr. Clarke that he would not work for hin1
any longer, and has not. That previously he had solicited
a sale of some property in Louisa County from J\IIrs. Duke ·
who signed a contract, for Clark, but that someone else was
interested in 'the property, and they had not signed, and that
the property was too small by itself for Clarke to conduct a
sale, and that there was a prospect of getting the adjoining
property known as ''Jordan Castle'', a large tract.
Some time after July 20th, he, Cosby, Mrs. Duke and a
1\Ir. Smith went up to Louisa to look over J\IIrs. Dukes. Mr.
Smith was a real estate man conducting sales and a competitor of Mr. Clarke's; that he Cosby, went along simply
as a friend of Mrs. Duke's whom he had known for a long
time, and to sho\v Mr. Smith ~Irs. Duke's property. This
was after he had quit Mr. Clarke's .service and before the
Davie contract was made.
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· He said he .claimed commission on the Davie sale because
he and Mr. Stratton had brought the property to the attention
of 1Yir. Robard, agent of Mr. Clarke, and had given ~Ir. Clarke
a list of names and addresses, and if Mr. Clarke secured a
contract from any of them later he would claim 2% c·ommission. The list is as follows:
page 19 }

~!r.

W. B. RoBards
Ruegers Hotel,
Richmond, Va.

Dear Sir:Confirming conversation of yesterday the following list
of prospective sellers should be mailed BOOI{LETS on future
sales in this vicinity, and I would thank you to keep them ·
before you for future reference. They have been mailed
Booklets on WESTHAMPTON sale for Monday April 16th.
Dr. Thos B. Leonard-Grace Am. Na.tl Bank Bldg, Richmond, Va. (This party has acreage near Pine Camp which
he wishes you to sell but I do not feel it will justify a sale
"rithout additional acreage of S. L. Lindsay adjoining)
S. L. Lindsay 3616 Chamberlayne Ave Ginter Park, Richmond, Va.
·Tazewell Buchanan-Atty-Mutual Bldg Richmond Va
(Mr Clarke i"s familiar with this ease-l think they will return to the fold)
.
Wm R. Shands-Atty-408 State Planters Ban Bldg Richmond, Va. (this party has or controls 1100 acres at Courtland, Va., which we will inspect when on N. 0. trip)
Mrs Frank W. Duke-3608 Seminary Avenue Ginter Park
Richmond, Va. (vVe have contract on her farm Beechwood
which we "rish to handle jointly with C. L. Hartley ''Jordaine
Castle'')
C. L. Hartley, Buckner, Va. (Louisa County)
Whitney B. Davie R. F. D. Petersburg Pike, Richmond, Va.
(This party you met on yesterday who has 147 acres on
Pike)
Thos B. Scott Jr 900 Hermitage R<>ad, Richmond, Va.
T. T. Adams 1209 ~futual Bldg Richmond, Va.
~. W. Dabney 6 E. Broad Street Richmond;Va.
A. L. McClellan-Am Natl Bank Bldg, Richmond, Va.
Thos Gresham-Am Natl Bank Bldg Richmond, Va.
Robert L. Saville, Electric Building Richmond, Va.
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W. A. Roper, Bank of Commerce and Trusts, Richmond,
Va.
John T. Wilson, Bank of Commerce and Trusts, Richmond,
·
Va.
.
W. D. Duke. Genl Mgr R. F. & P. R. R. Broad St St Richmond, Va.
J. G. Skeleton, Electric Bldg, Richmond, Va.
E .. M. Hastings, Engineer R. F. & P. R. R. Broad St Sta
Richmond, V a.
Aubrey L. Clarke lOth & Water Sts S. W. Washington
D. C. (These people are the owners of Cabin Branch 1000
acres on Potomac near Quantico which I feel they 'vill soon
put on market and I will keep in touch with them)
C. L & H. L. Denoon, Richmond, Va.
H. T. Richeson & Co.
Chas 0. Saville, Clerk Chancery Court, Richmond, Va.
Dr. J. Fulmer Bright, ~Iayor, Richmond, Va.
I{. T. Crawley, C & 0 Industrial Agent State Planters
Bank City
A. J. Parris-Gordonsville Va. owner of Connystone
Farms. (I will call on this party soon and hope to sell for
him)
·
·
·
Clarence Flippo, Guinea, Va. ~Irs. Anne B. Chandler,
Guinea, Va.
Count Ronal d'Ademar, Hotel Grafton, '\Vashington, D. C.
A. H. Goodwyn, R. F. D. #2 Drewrys Bluff, Va.
F. F. Thweatt, Petersburg, Va.
John L. Ratcliffe, 209 W. Broad St, Richmond, Va
A. A. Harvey School, Va.
J. M. Gatewood, Broad St Bank Richmond, Va.
J. A. Lundin, 302 N. 2nd St, Ricl1mond, Va.
Mrs Kate Blanton, McDuff, Va.
Thos L. Blanton, Pres Union Bank and Trust Co. Bowling
Green, Va.
W. R. & Frank 0. Thompkins, Guinea, Va (Omsby Farms)
Leonard F. Pierson, Summit, Va. (Chestnut Valley Farms)
E. A. S'aunders Jr, 604 W. Franklin St. Richmond, Va.
(This party o'vns a number of large James River Farms such
as Varina Wynoke & C, and I feel he will sooner or later wiRh
to sell them. He is connected with some of the largest financial institutions in Richmond)
page 20 ~ Clyde W. Saunders, 2604 Grove Avenue, Richmond, Va. (Owner of Bullfield (Doswell) and
Luck Farms, Washington Hy)
Charles 0. Lancaster, Suffolk, Va.
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H. Stuart Lewis, Atty, Suffolk, Va. (Party getting ready
for large lot sale at S'uffolk, Va)
A. H. Foreman, A tty, Norfolk, Va.
Foreman & Blayden, Elizabeth City, N. C. (One of the
largest dairy farms in Eastern N. C., which I understand
they wish to sell)
Thomas Nixon, Hartford N. C. (Owner of a number of
farms in this section and good point to start in this State)
Mrs Robert Gordon, Corbin, Caroline Co, Va (Sante
Farms)
·
Davis B.ros Inc. Richmond, Va.
L. M. Williams, 628 E. ].fain St. Richmond, Va. (This
party has bought a number of old Va estates and is still
buying. Always send him a farm booklet in any section)
Judge Daniel Grinnan, Trust Officer. Am Natl Bank Bldg,
Richmond, Va.
Dr C. E. Cobb, Ruther Glen, Va.
'Frederick E. Nolting C'o (Trust Co) Mutual Bldg Richmond, Va.
.
E. M. Long, Va Trust Co. Richmond, V a..
C. W. Mason, Tanner Paint and Oil Company, Richmond,
Va.
G. G. Worsham, 3601 Brook Road, Richmond, Va.
Chas H. Phillips, Sta.te Planters Bank Bldg, Richmond, Va.
T. A .. Wickham, A tty, Mutual Bldg, Richmond, Va.
Adolph lTsin.e;er ''North Wales Farm'' Hanover, Va.
George E. Wise, Atty, Mutual Bldg, Richmond, Va
Stuart Woodward;P. 0. Box 3228, R.ichmond,·Va.
A. T. Massey, Richmond, Trust Co Bldg, Richmonc1, Va.
F. W. Dabney, 5th & Broad Sts, Richmond, Va.
].{organ R. ].tfills, State Planters Bank Bldg. Richmond, Va.
J. C. Stiles, Ash~and, Va.
page 21}

Mr. Cosby said that he had never made any demand on ].{r. Clarlie for commissions in this case,
and did not know that suit had been brought until informed
of it by Mr. Redd, Attorney for :tvfr. Clarke, but that he
knew that suit would be brought by Mr. Stratton, "for us".
J. A. STRATTON, Plaintiff,
testified that he was a real estate agent living in Chesterfield County. That he had an arrangement with Mr. Cosby
to get one-half of the commissions paid him by ].{r. Clarke
on any property he _solicited and a sale made; that he had
no separate arrangement with 1\fr. Clarke, all of his negotiation ·was with Mr. Cosby to the effect ·that he was to re-
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ceive one-half of commissions obtained by Cosby. That he
had gone with Mr. Cosby, l\ir. Robards, and Mr. Dresback,
down to see :Nir. Davie between April 1st and 15th; that ~Ir.
Davie was not inclined to talk sale, and spoke of being bothered by real estate agents; he told Mr. Davie that they had
come to solicit business for Mr. Clarke, but did not want to
bother him; that they talked a few minutes about l\!fr. Clarke's
methods of advertising and selling property, and also told
Mr. Davie that Mr. Clarke would soon conduct a sale at
Bon Air and suggested to l\Ir. Davie to attend that sale, and
satisfy himself as to 'vhether or not he let Mr. Clarke sell
his property, that if he did, to let either us, or l\ir. Clarke
lmow. They did not ask l\'[r. Davie to give a contract to 1\fr.
Clarke, and after a few minutes of general conversation, they left. He had never made any demand on l\ir. Clarke for commission, and that he had employed Counsel to bring suit,
after consulting Cosby about it. That he had attended the
·Bon Air sale, got there about 5 p. m. and did not see ~f r.
Davie there. He testified that he met Mr. Cosby on l\fain
. Street, and that Mr. Cosby asked him to try to get the T. S.
Winston Dairy Farm for sale, and that he asked Mr. Winston if he would a.llow it to be sold in small farms. l\ir.
Winston said he preferred not to do that, but would like to
sell his Bon Air property.
Later, he, Mr. Stratton, met Mr. Clarke in Mr.
page 22 ~ Cosby's office and told them about Winston's Bon
Air property, and immediately went to l\1r. Winston's office and made arrangements with Mr. Kennelly, Mr.
Winston's ag·ent, to take 1\IIr. Clarke up to see the Bon Air
property, 'vhich he did do that afternoon, and in a very few
days, Mr. Clarke reported that he had made a contract with
Mr. Winston to sell his property at public auction. This
property was sold on April 30th, and l\1ay 1st, 1928.
That he understood from l\1r. Cosby that his ag'I'eement
with Mr. Clarke 'vas that he 'vould pay 2% commission on
properties gotten by 1\tir. Cosby for sale. Later when we
approached Mr. Clarke for a settlement he refused to pay two
per cent, claiming that he was not willing to pay but one
per cent on contracts which he had to secure himself.
Again they met Mr. Clarke in Richmond in the Richmond
Hotel, and insisted that he make settlement which he still refused to do. We offered to leave the matter of settlement
to disinterested parties, and 1\ir. Clarke still refused, sa.ying
"there were courts in which to settle such matters".
"Later this matter was settled along with other claims
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which Mr. Cosby had against J\ofr. Clarke in which I had no
interest.''
I heard no more from ~Ir. Davie with reference to the
sale of his property, until after it had been advertised for
sale. I later sa'v ].lfr. Hobson, our attorney, and told him
what 've had done with reference to securing this property
for Clarke, and we decided that the proper thing to do was
to take action against Mr. Clarke, which thing we did do.
When talking with Mr. Clarke in Cosby's office in the early
part of April, he told us that Mr. Robard was his principal
representative here, and that he would abide by any contract
which ~fr. Robard executed, and as to any property approved
~~.fim.

. ____ _

W. B~ DAVIE (,vitness put on by Plaintiff),
testified that he lived on the Petersburg Pike; that :Nir. Stratton and 1\Ir. Cosby and a ~tt. Robards and a ~Ir. Dresback
had come down to his place early in April, and told him
that they 'vere real estate men, and he thereupon told them
that he did not care to he bothered with real estate
page 23 ~ men, and that they talked for a while on general
topics, and that after about thirty minutes the
gentlemen left. That he did not kno'v what 1\fr. Cosby and
Stratton wanted; that all they told him "ras that they 'van ted
him to go to see a sale of some real estate which would tarn~
place at Bon Air. That nothing was said about Mr. Clarke,
and that they did not in any 'vay recommend 1\fr. Clarke
to him but did say that t4ey 'vanted him to see bow Mr. Clarke
conducted a sale; that they never asked him to make a eontract or said anything about a contract to sell his property.
that they may have. said something about it, but if they
had he did not know it. That this was the onlv time that:
either ~fr. Stratton or Mr. Cosby had ever come ·to see him:
that' he had had no conversation with them before or since.
About two months after this visit he went to see Mr. Robards
at his hotel, and not finding him in had left a note for him,
requesting him to come down to see him (Davie), which Mr.
Robards did 'vith ~fr. Clarke, within two or three days; tliat·
he (Davie) had seen the advertisements of real estate put out
by }fr. Clarke before the visit of Mr. Cosby, and otl1ers,
and had also seen some since; that 1-Ir. Clarke and Mr.
Robards came as stated, and that after talking with them
;he gave Mr. Clarke a contract to sell his property. That
Mr. Clarke had sold the property for $32,180.68; that nothing
that lVIr. Cosby or 1\fr. Stratton had said or done had influenced him in making a contract with Mr. Clarke; that their
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names· were not mentioned at the time the contract was made
by him or Mr. Clarke. He further testified to the accuracy
of the statements in his answer.
MR. W. B. ROB.A. RDS, 'Vitness for Defendants,
testified that he was a civil engineer in the employ of Mr.
D. C. Clarke, and represented him in securing contracts for
sale of property~ and helped him in a general way with
all of his business in regard to developing and selling ~·eal
estate; that he had gone with l\ir. Cosby, Mr. Stratton and
Mr. Dresback to see :Wir. W. B. Davie down on the Petersburg Pike; that the object of the visit was to see
page 24} if Mr. Davie did not have some property .which
he 'vished to sell, and if he \Vould not make a contract with Mr. Clarke; They drove around and looked at ·
Mr. Davie's property and ·when they met 1\fr. Davie and told
him that they were real estate men, Mr. Davie said that h~
had been bothered enought with real estate men, and did not
care to talk with them; that they talked with him a short.
while, and that Mr. Cosby had said something about Mr.
Clarke's method of developing and selling real estate, and
that he would shortly conduct a sale at Bon Air and requested
him to attend and see for himself ·what Mr. Clarke's methods
were. 1\tlr. Davie did attend the sale, But that inasmuch as
Mr. Davie seemed to be impatient and did not \Vish to talk
to them, they stayed a very short \Vhile, and only talked in
a general way, as Mr. Davie had told them that he had been
bothered by real estate men, and didn't care to talk to them
about the sale of his property; that Mr. Davie was not asked
to make a contract with 1\fr. Clarke, in fact the subject of
making a contract was nQt mentioned. They talked a few
minutes. longer in a general way and left. He had not seen
or heard from Mr. Davie until two months later when he
found a note in his box at the hotel from 1\ir. Davie requesting him to come to see him; that in pursuance with that note
he and Mr. Clarke \vent to see Mr. Davie, and later Mr. Davie
signed a contract, placing his property in }fr. Cla,rke's hands
for sale; that so far as he knows, 1\fr. Clarke did not lmow
that Mr. Cosby and 1\fr. Stratton had been to see :M.I. Davie;
that he had not mentioned it to Mr. Clarke, because Mr.
Davie was so positive about not caring to place his property
in a real estate man's hands for sale on their visit two months
previous; that he did not think it was worth \vhile to mention it to Mr. Clarke or to confer any further with Mr. Davie;
that Mr. Cosby had brought attachment suits against D. C.
Clarke, Bon Air Improvement.Company (known as ''-:winston
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Sale") the Richmond Petersburg Development Company
(known as the "R.ayon Park Bale"). That he attended to
the settlement of sales, was a clerk at sales, and
page 25 ~ that this suit was brought before settlement was
made; that settlement of these snits were made
in Mr. Winston's office by Mr. Preston, representing Mr.
Cosby, and Mr. Redd, representing Mr. Clarke, and settlement was thereupon made with Mr. Cosby within five minutes
after they had gotten their (Winston's) check settling this
sale; 'vitness stated that he did not know what their agreement was, but in the settlements in Richmond nfr. Clarke did
not pay him until he got settlement, and that this action had
been brought before Mr. Clarke had gotten settlements on
these sales.
D. C. CLARI{, defendant,
Testified that he was the owner of the business conducted as
the Louisville Real Estate and Development Company; that
he had made an arrangement with Mr. Cosby to pay him 2%
commission on all property placed with him for development and sale through 11:r. Cosby's solicitation, if ].tfr. Cosby
completed the transaetion by bringing him a signed contract,
and to pay him 1% in cases where Mr. Cosby brought the
party to him and he, Clarke, closed the deal by procuring
the signed contract; that he did not know that Cosby had
been to see ~ir. Davie, knew nothing of their visit or their
having had any communication with each other; and had
never had any arrangement with him. That the first intimation he had that ~fr. Cosby or }.fr. Stratton claimed any
commission in he Davie transaction was 'vhen notice of suit
'vas served on him; that no demand for commission has
ever been made; that in regard to the attachment suit mentioned by 1\{r. Cosby, suing for commissions on the Westhampton, Bon Air Knoll and Rayon )?ark sales Mr. Cosby
had been to him several times for the commission; that each
time he had told Mr. Cosby that no settlement of
page 26 r those sales had bee~ made, and that in the westhampton sale, Mrs. Lipscomb declined to deliver
the property sold, and that suits were threatened (and later
had been brought) and that he did not know where he stood
in that sale, and that on the last visit Mr. C'osby paid him,
requesting payment for commissions, he had told Mr. Cosby
that the Bon Air Knolls sale would be closed and settlement
made on the .next da.y, and that he would then pay him his
commission. That ~fr. Cosby became angry and left, saping
that he was going to quit 'vorking for him (Clarke); that
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there were others he could work for, and that he would do
nothing more for ~Ir. Clarke, and that that evening notice
of suit was served on him. That this held up the settlement
with Mr. Winston, and that he employed Mr. Redd to represent him in this matter, and that Mr. Read and Mr. E. 1\L
Preston, representing Mr. Cosby, met at Mr. Winstonts offiee
·a few days later; on June 27th, and a .settlement of the
Winston sale was made, and within five minutes he had given
his cheek to Mr.. Preston in settlement of the commissions
claimed by Mr. Cosby.l. but that in this .settlement it was a
compromise settlement, he had not paid 2% commissions because of the fact that in one of the sales :h{r. Cosbv had
not secured a contract for him,· and that the Westhampton
sale had not and could not be closed. That he could nof.
say from memory exac.tly ,vha t the amount of the. cheek was
that he had giv~n. That this settlement was on ~Tune 27th;
1928. That it was about two months after the conversation
with Mr. Cosby in which 1\{r. Cosby had become angry and
told him that there were others he could work for, and that
he was resigning and would 'vork for him no longer, when
Mr. R.oBards showed him a card from Mr. Davie, requesting Mr. Robards· to come to see him, and thereupon he and
Mr. Robards went down to see :h{r. Davie and Mr. Davie
placed his property with him for sale, making the following
contract.
page 27 ~

CONTRACT.

This contract made and entered into this 21st day of July,
1928, by and betwen Whitney B. Davie of Chesterfield County,
Virginia, hereinafter referred to as the party of the :first
part and D. C. Clarke of Louisville Kentucky, trading as
the Louisville Real Estate and Development C.o. hereinafter
referred to as the party of ~he second part:
Witnesseth : That for and in consideration of the snm
of One ($1.00) Dollar each to the other paid, the receipt o.f
which is hereby confessed and acknowledged, the party Qf the
· :first part places in the hands of the party of the second part
a certain tract or parcel of land described as follows:
A certain tract of land bounded on the East by Miss Lottie
Thayer, on the South by the Ninth Street (or Ruffin) Road,
on the West by the Seaboard· Air Line Railway and on the
North by Buck Com-pany's property in all 50 acres more or
less, and being all the property owned by first party in this
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boundary. Also another tract of land six hundred feet (600)
feet in width northerly from and along the northerly side ·of
the Ruffin Road from the Sea-board Railway on the east to
the Richmond and Petersburg Turnpike on the West all of
the said real estate lying and .being in Chesterfield County,
Va., for the purpose of subdividing into lots or tracts, developing, advertising and selling according to and in the
manner in which party of the second part is accustomed to
subdividing, developing advertising and selling simlar tracts
on the following terms and conditions, to-wit:
First: Party of the second part is to pay all expenses out
of his o'vn funds for subdividing, advertising, developing and
selling said tract of land.
Second: as compensation for his services for subdividing,
developing advertising and selling said tract of
page 28 ~ land, party of the second part is to receive, .in·
cash, at the close of the sale twenty five per cent
of the gross amount for which said land is sold.
Third: Par~y of the··:first part agrees to make good and
sufficient warranty deeds to all proper~y sold.
Fourth: The heirs, executors and assigns of all ,parties
hereto are likewise bound by the terms of this contract.
Fifth: Chattels; There will also be included in .this sale,
to be sold on the same rate of commission, .the following ,personal property, to-wit: None.
·
Sixth: It ·is understood and agreed by all the parties hereto that the within described property is to be sold at rP.ublic
Auction as herein provided and that the highest price obtainable on sale day will be confirmed by ,the owner regardless of what ·that price may be.
Seventh: The real·estate mentioned herein will be sold on
terms of one third cash, balance in four equal payments, due
and payable in si~, twelve, eighteen and hventy four from
date of deed, deferred payments to be secured by first lien
on the property and to bear interest at six ,per cent.
Eighth: Said land is ·to be subdivided, developed, .adver..
tised and sold within thirty days.
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Witness our hands and seals this date first above written.
WHITNEY B. D·AVIE, (Seal)
D. C.. CLARKE,
(Seal)
Trading as the Louisville Real Estate
and Development Co.
Witnesses:

W. B. ROBARDS.
page 29
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At no time had Mr. Cosby or 1\fr. Stratton's
name been mentioned and that he did not know
that Mr. Cosby or Mr. Stratton had been to see Mr. Davie,
that nothing had been done by him in trying to get the Davie
property for sale until Davie left a note in RoBards box at
the hotel, that RoBards had never reported to him that he had
been to see Davie with Stratton and Cosby, that he "rould
and did take on properties selected by RoBards, that Cosby
did not have the right under his authority to fix the terms
of a contract or execute it on his behalf, and that the terms
of his contracts varied according to the work and advertising
and parties involved.
The defendant objected to the evidence introduced by the
plaintiff relative to contracts and sales made other than Davie
sale, and to the introduction of the evidence showing that
the plaintiff, Cosby, had brought another suit against Davie,
because said evidence was irrelevant and only tended to
prejudice the minds of the jury against the defendant, which
objection the Court overruled, and admitted such evidence
to which ruling of the Court the defendant excepted.
Teste:
Given under my hand this 15th day ·of December, 1928,
after notice to plaintiffs attorney as provided by law.
EDWIN P. COX, Judge.
page 30
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CERTI~ICATE

NUMBER TWO.

The following instructions number one, two, three and
fou:r: were offered by the defendant which the Court refused
to give, and in place thereof gave instructions A. and B. as
hereinafter set forth:
·
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REFUS'ED.

1.
The Court instructs the jury that the burden is on the
plaintiff to prove his case by a preponderance of the evidence.
REFU8ED.

2.
The Court instructs the jury that if they believe from the
evidence that Clarke did not know of his own knowledge that
Cosby and Stratton had solicited a contract for the sale of
the Da.vie property, and not knowing that fact secured a
-contract himself, that then he is not liable and the jury should
find for the defendant.
REFUSED.

3.
The Court instructs the jury that if they believe from the
evidence that Cosby and Stratton severed their connection
with Clarke before a contract had been made between Davie
and Clarke and discontinued their efforts, and that later
Clarke secured from Davie a contract for the sale of the land
mentioned in the plaintiff's petition that then the said Cosby
and Stratton are not entitled to recover in this case and they
should find a verdict for the defendant.
REFUS'ED.
4.

The Court instructs the jury, that before the
plaintiff can recover in this case, they- must show
from the evidence that they were the procuring.
cause of the contract made between Davie and Clarke, that
is, .that they were the cause of the_ execution of the contract
between Davie and Clarke. It matters not that they may
_have introduced the parties, who 'vould otherwise never have
met, or that they have created impressions which later materially assist in the consumption ·of a contract.
Unless they produced the contract or 'vere the cause of
page 31
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procuring the contract, in accordance with a contract between
them and Clarke, they cannot recover.
·A brQker is never entitled to commissions for failing to
perform his contract. To entitle them to commissions, they
must succeed, and they take the entire risk of failure, for
their reward comes only a·s a consequence of their success.
If they fail to procure a contract, or abandon their efforts
in endeavoring to procure a contract, they do not earn their
commissions.
·

GIVEN.

A.
The Court instructs the jury' that there can be no recorvery
in this ~ase unless the plaintiffs have shown by a preponderance of the evidence that a contract existed between the plain·
tiff Cosby or the plaintiff StrattQn, or either of them, ~nd
the defendant, Clarke, and that Cosby and Stratton accomplished all required by· said contract and the burden of proof
is on the plaintiffs to establish this by a fair preponderance
of the evidence.

GIVEN.

B.
''The Court isntructs the jury that if they believe ·from
the evidence that the defendant D. C. Clarke, agreed with
·James T. Cosby and J. A. Stratton or either of them that
he would pay them 2% of the gross proceeds of saletfor their
services in procuring lands to be sold by D. ·C.
page 32 ~ Clarke at his auction sales, and that they or either
·of them were the cause of D. C. Clarke or his agent
and W. ·B. Davie coming together and which afterwards resulted in their entering into a contract, under which the said
·Davie lands were sold by said Clarke for the sum of $32,180.68, then you should :find for the :plaintiffs against the
defendant D. C. Clarke in the sum of $643.61. If, however,
you should believe from the evidence that the plaintiffs were
to receive only 1% for such services then you should find
for the plaintiffs against the said defendant in the sum of
$321.80. ''

The defendant objected and excepted to the ruling of the
Court in refusing instructions, one and two, because said
instructions properly set forth the law applicable to this case;

Louisville Real Est. and Dev. Co., et als., v. Cosby, et al. 35.
~nd objected to the refusal of the Court to give instructions
number three, and excepted thereto on the grounds that the
evidence showed that Cosby had discontinued his connection
with the defendant long before any contract had been made
between the defendant and W. B. Davie; and that Clarke
·had secured the contract with Davie without the· assistance
of the plaintiffs or either of them; and that the plaintiffs
were not the procuring· cause of said contract.
That the plaintiffs at the time that the contract was solicited by 1\fr. Davie, had terminated relations with said
Clarke, and at the time of the execution of the contract between Davie and Clarke were not in the employ of the said
Clarke, and under the defendants theory of the case had
performed no service bringing about a contract. .
The defendant excepted to the ruling of the Court, refusing
to give instruction number four, because said instruction
presented to the jury the defendant's theory of the case, that
the plaintiffs were not the procuring cause of the execution
·
of the contract for the sale of the Davie land;
page 33 ~ and that at the time of the execution of the contract, and before the execution of the contract, the
plaintiffs had terminated their relations ,vith the defendant
and had ceased all efforts in his behalf and were not the
procuring cause of said contract.
The defendant excepted to the C'ourts refusal to give instruction number three because said instruction s.ets forth
the la'~ of the case as laid down, in the case of Leiclbt·-Benso·n
9orporation vs. Stone and Compamy, 138 Va. 511, to the effect
that a broker is. not entitled to commissions if he terminates
his connection with the principal and abandons his efforts
before procuring a contract.
The defendant excepted to the Court's action in refusing
to give instruction number four because said instruction sets
forth the la'v as laid down in the case of Leicht-Benson, Incorporated, vs. Stone and Comparny to the effect that a broker
is not entitled to commissions if he terminates his connection with the principal and abandons his efforts before procuring a contract.
.
The defendant objected to the giving of inst:t;"Uction "A"
given by the Court because said instruction is indefinite and
vague, referring to a contract in g·eneral terms ,vi.thout stating any facts or circumstances, sh(nving to what contract
this instruction is a.pplied, or 'vithout showing what was required of the plaintiffs in order to recover.
The defendant objected to the giving of instruction "B"
by the Court on the foil owing grounds :
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That said instruction takes away from the jury consideration of the evidence, tending to prove that the plaintiffs had
severed their connection with Clarke long before any contract
was entered into; and by their severance of their connection
with Clarke before the making of any_ contract, they were not
entitled to any commissions :
That instruction number four, 'vhich the court refused to
give should have been given, and properly instructs
page 34 ~ the jury as to the law instead of instruction ''B";
and that instruction '' B'' takes away from the
jury th_e consideration of the evidence tending to prove· the_
abandonment of the effort to secure a contract between Davie
and Clarke.
·
Teste:
Given under my hand this 15th day of December, 1928,
after notice as required by law.
EDWIN P. COX, Judge.
page 35
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Virginia :

Chesterfield County, to-wit:
I, Philip V. Cogbill, Clerk of the Circuit Court of the
County aforesaid, do certify that the foregoing is a true
transcript of the record in case of James T. Cosby and J. A.
Stratton against D. C. Qlarke, etc., and that the plaintiffs
had due notice of the intention of the defendant to apply
for said transcript.
..
Given under my hand this 17th day of December, 1928.
PHILIP V. COGBILL, Clerk.
A Copy-Teste :
H. STEWART JONES, C. C.
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