IN THE

Supreme ·Court of Appeals of Virginia
AT STAUNTON

J.

R. McCALLISTER ........................ Plaintiff-in-Error
vs.

COMMONWEALTH OF VIRGINIA ......... Defendant-in-En-or
PETITION FOR WRIT OF ERROR A.ND SUPERSEDEAS
To the Honorable Justices of the Supreme Court of Appeals of
Virgiina:
Your petitioner, J. R. McCallister, respectfully represents that on
the 19th day of April,. 1930,. he was convicted by a .jury in the Circuit
Court of Alleghany County, Virginia, of the charge of manufacturing
ardent spirits and was sentenced to twelve months in jail and to pay a
fine of $400.00. A transcript of the record and of the final judgment
therein is herewith exhibited and prayed to be read as a part of this
petition.
Your petitioner alleges that he is not guilty of the offense for
which he was convicted; that there was no evidence to show that defendant was guilty of the offense with which he is charged, and your
petitioner files this his petition for a writ of error from and supersedeas to the final judgment aforesaid. The references herein made
are to the pages of the record filed with this petition. · The plaintiff in
error is referred to herein as the defendant.

ASSIGNMENT OF ERROR .NO. 1
THE DEFENDANT ASSIGNS AS ERROR THE ACTION OF
THE TRIAL COURT IN REFUSING TO STRIKE OUT
THE EVIDENCE OFFERED O.N BEHALF OF THE COM-
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MONWEALTH UPON THE GROU!'fD THAT SAID EVIDENCE WAS INSUFFICIENT, AND THAT THE COMMONWEALTH HAD FAILED TO SHOW THAT THE
>-·;;::·DEFENDANT MANUFACTURED DISTILLED ARDENT
SPIRITS: AND ALSO ASSIGNS AS ERROR THE TRIAL
COURT'S REFUSAL TO SET ASIDE THE SAID VERDICT AS CONTRARY TO THE LAW AND THE EVIDENCE..
STATEMENT OF FACTS
The evidence introduced by the Commonwealth showed that the
sheriff of Alleghany County, in company with the sheriff of Bath
County, and others, went to a point in Alleghany County where
there was mash and preparation made for operating a still. The
sheriff's party arrived at this place about four o'clock in the morning,
which was some time before daylight. This was on March 14, ~930.
A short time after the sheriff arrived at the still and had secreted himself some distance from the still, a man came to the point where the
sti.ll was and proceeded to put mash in the still and to put the cap on
the still and started a fire under the same. This .man was Bill Aldridge. He worked around the still for some time and no one else
was present but the said Aldridge.
The sheriff then left this point and with F. G. Thompson, sheriff
of Bath County, went a short 'distance below the still and in sight of a
path which led up the hollow toward the still. At seven o'clock in the
morning_ Sheriff Hepler and Thompson saw two men come up this
path going toward the still. One was Wallace McCallister, who carried on his back some five gallon tin cans in sacks, arid the· other is
alleged to be J. R. McCallister, the petitioner, who it _is alleged carried
a ·carton of empty fruit jars and a shot-gun. (SeeR. P. 29). Sheriff
Hepler and Thompson followed on immediately after the man had
passed them. (See Record, page 44, where it is stated that they went.
on to the still within three or four minutes, and, R. 58.) The sheriff,
as the evidence shows, was only a short distance below the still and
almost in sight of it. Meanwhile, the other officers, Rose and Campbell, had continued in sight of the still and after daylight saw Aldridge operating the still and saw Wallace McCallister and defendant
approach the still after they_ had passed the point where Sheriff Hepler

f. R. McCailister vs. Commonwealth of Virginia

3

was. He says that immediately after the defendant and Wallace McCallister arrived at the still that the sheriff came on up. (See R. P.
57), as follows:

Q Now, of course, when these two second men arrived there, shortly after that the sheriff came up, didn't he?
A Immediately the sheriff came.
Q Immediately?
A Short time.
Q Came right up behind them from below?
A Well, they had been at the still some minute or so.
Q Minute or so?
A Talking there.
Q They were there at the mash box, you say, were
they not?
A Yes, sir, all together around the mash box and apparently some of them were eating.
Q you had seen who, previous to these two men
coming up?
.A Bill Aldridge.
Q They came up and then the order of advance was,
in a minute or two the sheriff appeared from down the
hollow?.
A Just a few seconds, minute or so.
Q Minute or so?
A They stopped at the mash box and were talking.
Q They hadn't done anything but talk?
A McCallister said to one of those fellows : "Get up
on that ridge, get up on that ridge anywhere you can see."
Taking the Commonwealth's evidence as true and correct, it does
not show that the defendant was engaged in the manufacture of ardent
spirits. It only shows he approached the still, talked to the man who
was operating the still, and who is conceded to be the owner of it; that
the defendant had done no act toward manufacturing ardent spirits.
Immediately after the happening of the above events, Sheriff Hepler
came up the hollow and the three men broke and ran from the still.
Aldridge and Wallace McCallister were captured near the still and the
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third party, who it is alleged was the defendant, escaped. Subsequently the defendant, upon hearing that there was a warrant for his
arrest, came in and surrendered to the sheriff of Alleghany County.
The charge in the indictment was of manufacturing distilled ardent
spirits. The bill of particulars which was demanded by the defendant
and which was furnished by the Commonwealth's Attorney was on the
charge of manufacturing distilled ardent spirits ( R. 4). It will be
noted in this connection that the second count in the indictment was
subsequently stricken out upon motion of the Commonwealth's Attorney. (SeeR. P. 4.) So the sole issue in the case was whether the
defendant was engaged in the manufacture of ardent spirits, as the
Commonwealth could not prove any other offense and is botind and
Emited by the offense stated in the bill of particulars. We submit that
the facts alleged and proved by the Commonwealth are totally insufficient to prove beyond reasonable doubt that J. R. McCallister was
then and there engaged in the manufacture of ardent spirits. It is
true upon the Commonwealth's evidence that he was present at the
still, but it is also shown by said evidence that he had just arrived and
was in sight of the officers all the time he was there~ He was not being
tried for aiding, abetting or assisting, or attempting_ to .commit an
offense as is shown in the bill of particulars, and in fact, the verdict
of the jury was that tl:te defendant was found guilty of manufacturing
ardent spirits (R. 6). \Ve submit that the Commonwealth's evidence
is totally insufficient to prove beyond a reasonable doubt that the defendant was manufacturing ardent spirits.
·
It is uncontradicted that this still and operation belonged to Bill
Aldridge and that the defendant had no interest whatever in the same.
This is the evidence of Wallace McCallister and is uncontradicted.
(See R. P. 120.) The defendant cannot be convicted upon the idea
that he was simply found at the still under Section 20 of the Prohibition Law. It is true that this Section says "that all persons found at a
still are prima facie guilty of manufacturing," but this presumption
is rebutted by the evidence of the Commonwealth, which shows that
he was not found at the still, but was seen approaching the still, and
that the officers saw him all the time until he reached the still, and he
had done no act toward manufacturing ardent spirits. We insist that
this presumption does not apply to a case of this kind.
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ASSIGNMENT OF ERROR NUMBER 2
THE DEFENDANT ASSIGNS AS ERROR THE ACTION OF
THE TRIAL COURT IN GIVING INSTRUCTIONS NOS.
1, 2, 3, AND 4, WHICH ARE SET OUT IN BILL OF
EXCEPTIONS NO. ·2, WHICH INSTRUCTIONS WERE
GIVEN ON MOTION OF THE COMMONWEALTH AND
IN THE COURT'S GIVING INSTRUCTION "A" SET OUT
IN BILL OF EXCEPTION NO. 5 (SeeR. 142 and 157).
All of the said last mentioned instructions embody the idea that
this defendant could be convicted under this indictment of manufacturing ardent spirits, or aiding and abetting or assisting in the manufacture of same. The jury, therefore, in considering the case, were
permitted under these five instructions to consider not only the charge
of manufacturing ardent spirits, but all these other charges of aiding,
abetting, and assisting.
We insist that where a bill of particulars is demanded and filed,
as was done in this case (see R. P. 4), that the Commonwealth is confined and limited to the specific charge in the bill of particulars.
This is particularly true~where the offense charged in the indictment is
the same as the offense set forth in the bill of particulars. And if the
Commonwealth's Attorney intended to rely upon a charge of aiding,
abetting, or assisting any one else in the operation, then this charge
should have· either been embodied in the indictment or certainly in the
bill of particulars, and we insist that the Commonwealth is limited and
bound by the statement in the bill of particulars. In Wharton's
Criminal Procedure, lOth Edition, Vol. 3, Page 2070, under note 1 it
is held "if particulars have been delivered, the prosecutor will not be
allowed to go into other charges than those contained. therein." Our
own court has carefully considered this question, and in the case of
Webster vs. Commonwealth, 141 Va., Page 589 expressly holds that
the Commonwealth is limited to the causes stated in the bill of particulars, and this is conceded to be the law in the Attorney-General's
Brief in the case cited. Therefore, instructions 1, 2, 3, and 4 and instruction "A" given by the court on his own motion are erroneous
and misleading and highly prejudicial to the defendant.
The said instructions Nos. 1 and "A" are subject to the 'further
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objections that they tell the 'jury that persons found at a dis~tillery
where ardent spirits are being manufactured are prima facie guilty of
manufacturing the same.
We insist that it was error to give the two said instructions on the
question of prima facie presumption in this case as shown by the
statement of facts in assignment of error No.. 1. The defendant was
not found at the still in question. He was seen by the officers when he
went to the still, and the officers followed him to that point, and he
was in their presence and view all of the time until the arrest was
attempted. This evidence of the Commonwealth itself shows that the
defendant was not working or operating the still, and shows nothing
but the fact that he was approaching the still and finally reached that
point. We insist that to give the two said instructions on the presumption arising from his presence there, is misleading and erroneous
for the reason that the Commonwealth's evidence itself shows that he
was not present, but that he was simply approaching or going to the
still, and said evidence does not show that he had committed any
offense whatever. This evidence negatives the idea to which the presumption is intended to apply. See Ramey v. Com., 136 Va. 769.
The defendant also assigns as error the action of the court in
refusing to give instruction "C" as tendered (see R. P. 161 ) , and in
giving it as amended (see R. P. 162), which embodies the same objection as stated above to instruction 1, 2, 3, and 4, and "A."
ASSIGNMENT OF ERROR NO. 3.
The defendant tendered instructions Nos. "D" and "E," which
are shown in the record on pages 149 and 150 and the court refused to
give the same. The said instruction "D" simply stated the defendant's
case as made up by the pleadings and told the jury that the Commonwealth must prove that the defendant was present at the still and was
then and there engaged in the manufacture of ardent spirits. This
was the only charge against the defendant, and the only charge for
which he could be legally convicted, and in fact, the jury's verdict
shows that it was the offense for which he was convicted. Yet the
court refused to give said instruction, which instruction embodied the
plaintiff's whole defense. The court also refused to give instruction
"E," which simply told the jury that the allegation and proof of for-
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mer conviction did not increase the punishment in this case and should .
not be considered by the jury in arriving at their verdict.
·
It is admitted that the Commonwealth had the right to ·allege a
former conviction. But in this case the defendant was being tried for
a felony, that is, distilling ardent spirits, and the proof of former
conviction did not make the penalty any heavier. The penalty was
the same whether the defendant was convicted of the offense charged
in this indictment of manufacturi~g ardent spirits, or of manufacturing and having been heretofore com.Jicted. Therefore, we submit that
it was improper and highly prejudicial to the rights of the defendant
to let this proof of former conviction go to the jury without warning
them, or telling them that it did not increase the punishment in this
case.
ASSIGNMENT OF ERROR NO. 4
In the concluding argument made by the Attorney for the Commonwealth (seeR. P. 153 and 154), the Commonwealth's Attorney
discussed the reputation of the officers who had testified in the case.
The reputation of these officers had not been proven by any evidence,
yet the Commonwealth's Attorney stressed the fact that they were men
of good reputation, and stated further that they ran great physical
risks in performance of their duties. We insist that the reference to
the great danger and physical risks run by the officers was highly
inflamatory and tended to prejudice the defendant's case before .the
jury. There was no evidence whatever that this defendant had
offered any resistance to the officers. On the other hand, the evidence
showed that he surrendered as soon as he knew there was a charge
against him. But in the Commonwealth's evidence it is ·claimed that
the defendant came to that still carrying a shot-gun, and the purpose
of the Commonwealth's Attorney's statement was to intimate to the
jury that the officers were in great danger and running great physical
risks by reason of the presence of this gun at the still. The evidence
nowhere intimates that there was any effort made to use said gun by
the defendant.
·
The statement made by the Commonealth's Attorney as to the
reputation of the officers was prejudicial for the .reason that the
officers' statement was in direct conflict with the evidence of the witnesses offered by the defendant proving an alibi, which witnesses
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were: J. W. Armentrout; John W. O'Ferrell; J. W. Kelly; John
Cline; Wallace McCallister,. and the defendant himself.
Again, the Commonwealth's Attorney appealed to the jury (see
R. P. 154) not to let their sympathy for the wife of the defendant and
his little child prevent them from upholding the officers in the discharge of their duties. We submit that this was a prejudicial and inflamatory statement and one that is a serious error. And the Commonwealth's Attorney seemed to have realized that it was, because he
proceeded to say that he did not mean to unfairly or improperly influence the jury, but in the same statement he concluded by appealing
to them as jurors and also as citizens to uphold the officers of the law.
We submit that the argument was highly improper, misleading, and
prejudicial to the defendant's interest, and the court's attention was
specifically called to it at the time of the argument and the court
approved the language and refused to correct it, and the defendant
then and there excepted to the court's action.
Your petitioner by counsel desires to make application to be
heard orally on the application for this writ of error whereby they
may state the reasons for reviewing the decision herein complained of;
and petitioner alleges that a copy of this petition was delivered to
Julian Bryant, Commonwealth's Attorney of Alleghany County, Virginia, on July 3, 1930.
For the errors herein assigned, your petitioner prays that he may
be awarded a writ of error and supersedeas to the Circuit Court of
. Alleghany County, Virginia, whereby he .was sentenced to twelve
month~ in jail and to pay a fine of $400.00; that said judgment may
be set aside and a new trial granted petitioner; and prays for such
other relief as may be proper in this case.

J.
S. R. PRICE,
R. B. STEPHENSON,
Counsel for Plaintiff-in-Error.

R. McALLISTER,
By Counsel.
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I, R. B. Stephenson, an attorney practicing in the Supreme Court
of Appeals of Virginia, do hereby certify that in my opinion the
judgment of the Circuit Court of Alleghany County, Virginia, in
the case of Commonwealth vs. J. R. McCallister, lately pending therein, in which the defendant was sentenced to serve a term of twelve
months in jail and to pay a fine of $400.00, should be reviewed and
reversed by the Supreme Court of Appeals of Virginia.

R. B. STEPHENSON.
Received this 9th day of July, 1930.

H. B. GREGORY.
Writ of error and supersedeas awarded, but said supersedeas is
not to operate to discharge the prisoner from custody, nor to release
him from bail, if out on bail.·
Feb. 1-30.

HE.NRY W. HOLT.

·

..
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*VIRGINIA:
Pleas before the Circuit Court of Alleghany County. at the
Court House thereof on Saturday, the 19th day of April, 1930.

COMMONWEALTH
vs.

J.

Indictment for Felony

R. McCALLISTER

Be it remembered, that heretofore, to-wit: At a Circuit Court
held for the County of Alleghany at the Court House thereof, on
Tuesday, the 15th day of April, 1930.
FINDING OF INDICTMENT
On motion of the attorney for the Commonwealth and for reasons appearing to the Court it is ordered that the Sheriff of this County
summon from a list furnished him by Hon. Benjamin Haden, Judge
of this Court, seven persons of this County to appear there forthwith
to constitute and serve as a Special Grand Jury. Whereupon came
seven persons of this County, summoned as aforesaid, who being
examined under oath by the Court; the following seven were found
free from exception and duly qualified to serve as Special Grand
Jurors, to-wit: T. B. McCaleb (chosen and appointed Foreman by
the Court), C. D. Carter, Jr., J. R. McAllister, E. B. Weikel, Emmett
Stull, Ellis Barr, ahd C. A. ·Fudge, who being a Special Grand Jury
of inquest, impannelled and sworn for the body of the County of
Alleghany after receiving their charge, retired from the bar to consider of their presentments and after some time returned into Court
wealth vs. J. R. McCallister, Ind~ctment for a Felony, a true bill, T .
. and presented the following bill of indictment, to-wit : Co!llmonB. McCaleb, Foreman; and the Grand Jury having no further business
before them, are discharged.
2*
*The Indictment referred to in the foregoing order and
the endorsement thereon are as follows :
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County of Alleghany, to-wit:
In the Circuit Court of the said County
The jurors of the Commonwealth of Virginia, in and for the body
of the County of Alleghany and now attending the said court, upon
their oath present that J. R. McCallister in the said county was on the
18th day of March, 1929, at a trial, then and there had, before B. R.
Hooper, Justice of the Peace of said county, on a warrant charging
him, J. R. McCallister, with the possession of ardent spirits, on a plea
of guilty, then and there made by said J. R. McCallister, in the presence of the Commonwealth's Attorney of said County, and with his
consent, endorsed on the warrant of arrest, sentenced by said Justice
of the Peace to pay a fine of Fifty Dollars ($50.00) and costs and to
serve three ( 3) months on the road, which said warrant was as follows, to-wit:
. "Alleghany County, Virginia, to-wit:

''To the Sheriff or any Constable of said County:
"WHEREAS, L. H. Hepler has this day made complaint and
information on oath before me, B. R. Hooper, a Justice of said
·County, that J. R. McCallister did, on the 12th day of February, 1929,
in the said county unlawfully have in possession and transport ten
gallons of ardent spirits. These are therefore, in the name of the
Commonwealth of Virginia t ocommand you forthwith to apprehend
and bring before me, the body of the said J. R. McCallister to answer
the said complaint, and be further dealt with according to law; and
you are directed to summon ................................. .
·
as witnesses.
,"Given under my hand and seals this 13th day of February,
1929.
"B. R. HOOPER (Seal)
"Justice of the Peace."
3*

*and endorsed on the back thereof, "Trial by B. R. Hooper,
J. P., March 18, 1929. Plea of guilty. 3 months on Road.
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"Fine $50.00, Com. Atty $25.00, Sheriff $10.00, J. P. $4.00,
Clerk $1.25, $90.25.
"Consent to above.
"JULIAN BRYANT, Com. Atty.
"Paid direct to Clerk."
that subsequent to said conviction and within one year next prior to the
finding of this indictment in the said County of Alleghany, Virginia,
the said J. R. McCallister did unlawfully and feloniously manufacture distilled ardent spirits, against the peace and dignity of the Com. monwealth of Virginia.
SECOND COU.NT
And the Grand Jurors aforesaid, on their oaths aforesaid, do
further present that the said J. R. McCallister, within one year next
prior to the finding of this indictment, in the said county of Alleghany,
did unlawfully and feloniously manufacture ardent spirits and at the
time of such manufacturing of ardent spirits have in his possession at
and within one hundred yards of the place where such intoxicating
liquor, ardent spirits, was being manufactured, a firearm, to-wit: a
loaded shot gun, against the peace and dignity of the Commonwealth.
ENDORSEMENT
COMMONWEALTH
vs.

Indictment for a Felony

J. R. McCALLISTER
A True Bill
THOS. B. McCALEB, Foreman.
4*

*The Bill of Particulars filed by the Attorney for the
Commonwealth in this case is in the words and figures, following, to-wit:
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BILL OF PARTICULARS FILED IN
CASE

J.

R. McCALLISTER

Second Offense.
Manufacturing Distilled Ardent Spirits and
Having a firearm within 100 yards of such manufacturing.
And at another day, to-wit:
At a Circuit continued and held for the County of Alleghany at
the Court House thereof on Friday, the 18th day of April, 1930.
ARRAIGNMENT, EMP ANNELLING JURY, ETC.
COMMONWEALTH
vs.

Indictment for Felony

J. R. McCALLISTER
This day came the attorney for the Commonwealth and the attorney for the accused and the said accused appeared pursuant to the
condition of his recognizance and thereupon the defendant by counsel
demurred to the indictment and the attorney for the Commonwealth
joined in the demurrer and said demurrer being argued is overruled by
the Court, to which ruling of the Court the defendant by counsel excepted. On motion of the attorney for the Commonwealth he has
leave to strike out the second count of the indictment, which is accordingly done. And thereupon the accused being duly arraigned,
pleaded not guilty as charged in the indictment. Thereupon came a
panel of twenty persons of this County, summoned' to the present
term for the trial of another case of felony pending herein, from a
list of twenty-four persons of this County, drawn according to law
and furnished the officer to whom the writ of venire facias was directed by the Clerk of this Court and the persons composing said panel
of twenty persons of this County, being examined under oath,
5*
the following sixteen, *to-wit: Charlie E. Wolfe, C. C. Smith,
C. 0. Fairburn, R. E. Persinger, E. G. Hirons, Willie F.
Wolfe, F. F. Surber, J. I. Agnor, J. P. Wright, C. W. Roadcap, A.
C. Bosley, C. S. Tucker, James R. Stull, M. T. Sampson, Ambrose
J . .Nicely and J. H. Tingler were found free from exception and
duly qualified to serve as jurors for the trial of the accused. And
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said panel being exhausted the Court directed a second venire facias
and caused to be summoned from a list furnished by the Court four
persons of this County to complete the required panel of twenty persons, free from exception, and the said persons so summoned, being
examined under oath by the Court were found free from exception
and duly qualified to serve as jurors for the trial of the accused,
to-wit: George B. Flippo, E. B. Spangler, Everett H. Williams, and
Jerry H. Pentz, and the required panel of twenty persons free from
exception being thus completed, the attorney for the Commonwealth
and the attorney for the accused, from the panel of twenty persons
aforesaid, alternately struck four each, to-wit: Charlie E. Wolfe,
C. S. Tucker, James R. Stull, C. C. Smith, E. G. Hirons, J. P.
Wright, A. C. Bosley and E. B. Spangler, leaving as a jury for the
trial of the accused C. 0. Fairburn, R. E. Persinger, Willie F. Wolfe,
F. F. Surber, J. I. Agnor, C. W. Roadcap, M. T. Sampson, Ambrose
J. Nicely, J. H. Tingler, George B. Flippo, Everett H. Williams, and
Jerry H. Pentz, to whom there was no objection, and who were
sworn the truth of and upon the premises to speak and having heard
the evidence, the defendant thereupon by counsel, moved the Court" to
strike out the Commonwealth's evidence, which motion being argued is
overruled by the Court, to which ruling of the Court the defendant by
counsel excepted. And not having time to conclude the case, the jury
are adjourned over until tomorrow morning at nine-thirty o'clock.
6*

*And now at this day, to-wit:

And now at this day, to-wit:
At a Circuit Court continued and held for the County of Alleghany, at the Court House theron, on Saturday the 19th day of
April, 1930.
TRIAL CONCLUDED, VERDICT AND JUDGMENT
COMMONWEALTH
vs.

Indictment for Felony

J. R. McCALLISTER
This day came again the attorney for the Commonwealth and
the attorn~y for the accused, and the said accused appeared in. dis-

- - - - - - - - - - - - - - - --------
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charge of his recognizance, and the jury adjourned over on yesterday,
appeared pursuant to their adjournment and having heard the argument of counsel, retired from the bar to ·consider of their verdict,
and after sometime returned into Court and upon their oaths say,
'"We, the jury, find the defendant guilty as charged in the indictment
and fix the punishment at twelve months in jail and a fine of
$400.00." And the jury are discharged. Thereupon the defendant,
by counsel, moved the Court to set aside the verdict of the jury on
the ground that the same is contrary to law and the evidence, which
motion being argued, is overruled by the Court, to which ruling of
the Court the defendant, by counsel, excepted. Therefore it is considered by the Court that the defendant be confined in.the jail of this
Court for the term of twelve months, the time fixed by the jury in
their verdict aforesaid, and that the Commonw~alth recover from the
defendant the sum of Four Hundred Dollars, the fine assessed by the
jury in their verdict aforesaid, and the costs of this prosecution. And
it is further ordered that the Sheriff of this County shall deliver the
defendant, J. R. McCallister, to the Superintendent of the State
Penitentiary, upon his order, to be kept· as a member of the
State Convict Road Force, in accordance with law, and subject
7*
*to work on the public roads and other public works for the
term of the jail sentence ascertained as aforesaid, and in addition thereto if the fine and costs be not paid, the said defendant shall be
held in the State Convict Road Force under the provisions of Sections
Twenty Hundred and Ninety-four and Twenty Hundred and Ninetyfive of the Code of Virginia, as amended by the Acts of the General
Assembly of Virginia, and in addition to the penalties heretofore imposed in this case, on motion of the attorney for the Commonwealth
the defendant is require dto enter into bond, with security approved by
the Court or its Clerk thereof, in vacation in the penalty of One Thousand Dollars, conditioned that lie will keep the peace and be of good behavior and not violate 'any of the provisions· of the Provision Law for
the term of one year. And if the defendant shall not give the bond
required he shall be committed to jail until it is given or until he is
discharged by the Court or otherwise provided he shall not be confined for a longer period than six months. Butthe defendant desiring
to apply to the Supreme Court of Appeals for a supersedeas or a writ
of error, execution of judgment is suspended until the first day of
the July term, next of this Court, upon condition that the defendant
enter into bond with approved security before this Court or its Clerk
thereof in vacation, in the penalty of Twenty-five Hundred Dollar
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and conditioned that he will be of good behavior and will personally
appear here on the first day of the July term, next of this Court, to
answer the Commonwealth of and c0ncerning any order as then may
be made against him and not thence depart without leave of the
Court, then this bond to be null and void, else to remain in full force
and virtue. And the prisoner is remanded to jail.
And at another day, to-wit:
At a Circuit Court continued and held for the County of Alle·ghany, at the Court House thereof, on Monday the 21st day of April,
1930.

8*

RECOGNIZANCE, ETC.

COMMONWEALTH
vs.

J.

Indictment for Felony

R. McCALLISTER

This day came again the attorney for the Commonwealth and
the attorney for the accused, and the said accused was put to the bar
in custody of the jailer of this Court. Whereupon the accused proceeded to enter into a recognizance, as provided for by an order
entered on a former day of this term, and the said accused, J. R.
McCallister, with Susan J. Palmer, his surety, acknowledged themselves. indebted unto the Commonwealth of Virginia in the sum of
Twenty-five Hundred Dollars each of their respective goods and
chattels, lands and tenements, to be levied and to the Commonwealth
rendered, yet upon condition that if the said J. R. McCallister shall
keep the peace and be of. good behavior and personally appear here
on the 1st day of the July term of this Court, to answer the Commonwealth of and concerning any order that may then be made
against him and shall not thence depart without leave of the Court,
then this recognizance to be null and void, else to remain in full force
and virtue.
And now at another day, to-wit: ·
At a Circuit Court continued and held for the County of Alleghany, at the Court House thereof, on Wednesday the 18th day of
June, 1930.
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SIGNING BILLS OF EXCEPTION
COMMONWEALTH OF VIRGINIA
· ·

Indictment for Felony

VS;

J. R. McCALLISTER
On thi~, the 16th day of June, 1930, the defendant, by counsel,
presented to the J uclge of this court his bills of exceptions, Nos. 1,
2, 3, 4, and 5 ; and it appearing to the C01,1rt that the said bills
9*
correctly set forth the *exceptions and that the truth is fairly
stated therein, and it further appearing to the Court that Julian
Dryant, Attorney for the Commonwealth for said county, has had the
notice required by law, that application would, this clay, be made to the
undersigned J uclge to sign said bills of exceptions; and the Commonwealth's Attorney appearing and making no objections thereto, the
Court thereupon signed said bills of exceptions and made the same part
of the record in this case, which is clone within sixty days from the
'judgment entered in this case, the said bills of exceptions, Nos. 1, 2, 3,
4 and 5, being all embraced within the typewritten booklet entitled
oq the. back thereof Commonwealth vs. J. R. McCallister, Bills of
Exception and for the purposes of identification are marked on the
first an.d last pages thereof, "B. H. Judge."
The Bills of Exception referred to in the foregoing order are
as follows:
10*

*IN THE CIRCUIT COURT OF ALLEGHANY
COUNTY

COMMONWEALTH OF VIRGINIA .................. Plaintiff
vs.

J.

R. McCALLISTER .............................. Defendant

BILL OF EXCEPTIONS NUMBER 1
BE IT REMEMBERED that upon a trial of this case the Commonwealth .to sustain the issues on its behalf and the defendant to
sustain the issues on his behalf introduced the following evidence,
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which the Judge of the said court certifies was all the evidence introduced upon the trial of said case, to-wit:
*PALMER EUBANK,

11*

a witness of lawful age, testified as follows:
BY MR. BRYANT:

Q Where do you live?
A

Callaghan.
Q What is your profession?
A Minister.
Q How long have you lived in that section?
A Just a little over five years;
Q Do you know the defendant here?
A Yes, sir, I know Mr. McCallister.
Q As a minister of the gospel, you have how many charges at
which you minister?
A Six.
Q How many in that section?
A I have two in that immediate section now.
· You have at your charges, have you, or in connection with
your charges, various religious societies and bodies beside the regular
church membership?
A Yes, sir.
Q Do you know the reputation of J. R. McCallister?

12*

OBJECTION BY MR. PRICE: I submit, Your
Honor, that is a little immature until he has proven the
corpus delicit and proven some crime has been committed.
BY THE COURT: I take it he has some reason.
I will let it in at present, but if he fails to prove the corpus
delicit, I will strike it out.

Q Do you know the reputation of J. R. McCallister in the community in which he lives?
A Yes, sir.
Q About how far from where you live does he live?
A At this time, I suppose, I would say. three miles.

•
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Q Do you know the general reputation-you know what that
means, do you, Mr. Eubank? Do you know the general reputation
of J. R. McCallister in the community in which he lives as to whether
or not he is a violator of the prohibition law; do you know it?
A You mean by what others say about him?
Q Exactly so.
A Yes, sir, I know that.
.
Q Is it that he is, or is not, a violator of the prohibition law?
A They say he is.
Cross-Examination

13*

BY MR. PRICE:
Mr. Eubank, are you a Baptist minister?
No, sir, Methodist.
Methodist?
Yes, str.
Q And how many people do you know who know Mr. McCallister, Mr. Eubank? We have a pastor named Eubank who is a
Baptist and I thought maybe you are the same family.
·A I don't know, I know most of the folks that are in that section up there. I think I know them all.
Q Do you · know what we mean by the legal definition of
reputation? Reputation, in a legal sense, what the people generally
say, not one man here and one there, but what the general public who
know the man and associate with him say about him?
A Yes, sir, that is what I have in mind.
Q Before this offense was committed, and with that definition
of general reputation in mind; you say you know his general reputation in that community?
A Yes.
Q How many people have you ever heard name him, ever talk
about him?
A I couldn't tell you, sir, how many.
Q Well, <:ould you give the jury some idea, Mr. Eubank?
A It is a frequent occurrance that I have heard it mentioned.
Q By the same person ?
A No, sir, not by the same person.
Q \V ell, could you give the jury some idea of how many people
vou ever heard discuss his reputation?
Q
A
Q
A

!. R. McCallister
A
Q
A

Q
against
A

Q
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I couldn't say how many; no, sir.
Could you name any of them, Mr. Eubank?
Yes, sir, I could name some of them.
I am talking about him, now, before this charge was placed
him?
Yes, sir.
Well, would you be kind enough to name them, please, sir?
BY THE COMMONWEALTH'S ATTORNEY: I
suppose, if Your Honor please, on cross-examination that
is all right.
BY THE COURT: That is a proper question to test
his recollection, if he remembers. He will say so, if he
remembers and if he don't, he will say so. Answer the question, Mr. Eubank.

A I am just trying to have in my mind as to who I have heard
say it. It has been called to my attention a good many times on
different occasions with reference to this man. I don't just at this
very instant recall any definite individual that I could go back to and
point out as on a certain time, and in a certain case, or a certain
reason he should have said so. I don't just recall that at this time.
Q Name a single occasion then?
BY MR. BRYANT : I think he has answered the
question. Says he don't recollect.

Q I say you don't remember a single instance that you ever
heard moonshine in a conversation with you about this man's reputation as a violator of the prohibition law?
·
A I remember a man telling me an instance when I first came
here five years ago.
Q. It is not what some man told you in a certain instance, but
what the man said about his general reputation as a violator of the
prohibition law, and you can't remember a single man having talked
to you about this?
A I remember the fact I buried Mr. McAllister's first wife
sometime ago, andOBJECTION: By the Commonwealth's Attorney:
This particular instance.
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BY THE COURT: He has not given a particular
instance. He said in response to his question. I can't anticipate what he is going to say. ·
A I said when I started to mention, as I said a minute ago,
I couldn't recall just offhand any particular instance until I was
asked just now, because I pass most of these things from my mind,
so, when I was asked to conduct the funeral of Mr. McCallister's
first wife not a great while after I come here, and Mr. Morris, who
came to me at that time, told me that it was because of his violation
of the prohibition act and the trial that caused the death of his wife.
Q That has been five years ago?
A Yes, sir, that has been five years ago.
Q And that is the only instance that you can remember that
any man has ever mentioned to you this man's general reputation for
violating the prohibition law?
A I suppose if I would-If you want me, I could think of
'
some
more.
Q I am just asking you the question. I am giving you full
·
time to answer.
A That is the only instance I recall just now.
Q And that is the only one you do recall? That is all, you
may stand aside.

Re-Direct Examination
BY MR. BRYaNT:

Q Do you remember-not the day of the month nor the week,
but you remember. the fact, do you, that these men were arrested up
there by the officers not long ago?
A Yes, sir, I remember that.
Q When was that?
BY THE SHERIFF:

Fourteenth of March.

BY MR. STEPHENSON:
Hepler, one at a time.
A

Last month.

Don't you testify, Mr.
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Re-Cross Examination
BY MR. PRICE:

Q Prior to the time of that arrest, and between the
time you held service over h1s first wife, do you mean to tell
the jury that you had heard numerous people say things from which
you conclude his reputation is bad as a violator of the prohibition
law?
17*

BY THE·COURT: We have already covered that.
Mr. Eubank has already said his general reputation for
violation of the prohibition law is bad.
(Witness stands aside)
CARL BYER,

18*

another witness of lawful age, being first duly sworn, testified as
follows:
BY MR. BRYANT:

Q Mr. Byer, where do you live?
A
Q
A

Q
A
Q
A

Q
A

Q
A
Q
he live,

I live at Callaghan.
What business are you engaged in?
I farm a little and drive the school bus.
How long have you lived at Callaghan?
I have lived there practically all my life.
Do you know J. R. McCallister?
Yes, sir.
How long have you known him?
Ten or fifteen years, I suppose.
Y ott have known him fifteen years?
Something like that.
Do you know the people in the community-how near does
or has been living for the last fifteen years?
OBJECTION:

Q How close to the house does he live, to the house in which
you Jived for the last fifteen years?

'
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A

Last year about a mile and a couple of miles now, I think.

Q You know the people generally in that community in which
he lives?
A

I suppose so.

Q Do you · know his reputation in that community

19*

I think you understand what that means, whether or not he is
a violator of the prohibition law up to the time, before the time he
was arrested? Do you know his reputation ?
A I have heard some about his reputation.
Q From what you heard about his reputation, of being a
violator of the prohibition law before this arrest was made, was it
that he was a violator, or was not a violator of the prohibition law?
BY MR. STEPHENSON: I object. He says he
heard something about it. He does not say he knows his
general reputation.
BY THE COURT:
tion is.

I suggest you tell what reputa-

Q General reputation, Mr. Byer, is not what you yourself know
about anything he has done, but it is what-the people who live around
about in the neighborhood in which you and he live say, not what
you have seen him do, but what they say about him as to whether or
not he violates the prohibition law. Now, with that thought in mind,
do you know his reputation?
BY MR. PRICE: What they generally say, not
occasionally say, what they generally say.
A
20*

Well, I have heard it discussed quite frequently that he was.
*That he was a violator of the prohibition law?
A Yes, sir.

Cross-Ezamin(Ltion
BY MR. STEPHENSON:

Q Mr. Eyer, you tell the jury that you have heard something
said about Mr. McCallister as a violator of the prohibition law; you
have heard that sometimes?
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Yes, sir, I did .

.Q Few times, haven't you?
A Yes, sir, I have heard it discussed frequently.
(Witness stands aside)
*L. H. HELPER,

21*

another witness of lawful age, being first duly sworn, ·testified as
follows:
BY MR. BRYANT:
Mr. Helper, you are the sheriff of Alleghany County?
Yes, sir.
Q On what day was it that you found a still and arrested three
men up in the Oglie's Creek section of this county?
A Fourteenth of March.
Q Where was that still when you found it?
A It was-go up the old Kanawha Turnpike and turn up above
the old Byer house in the Moss Run section about a half a mile U}J
there, second little hollow turns to the left.
Q Half a mile from what?
A Old Kanawha Turnpike.
Q Look at this (sketch). This is a road, the Kanawha Turnpike (indicating), this is the road that leads to Moss Run? ( indicating)
A Yes, sir.
Q Now this is the pike (indicating), right here, along about .
here somewhere (indicating) we will place the old Byers property
on the pike?
A Yes, sir.
Q. This road runs through to Moss Run?
A Yes, sir.
Q Now then, you say what about where the still was?
22*
*A In the second little hollow to the left as you go up the
Moss Run road.
Q This is intended to ·represent that hollow (indicating) ?
A Yes, sir.
Q How far up that hollow was the still from that road, do
·
you guess?
A Oh, something like a quarter of a mile.
Q
A

26
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Q And opposite the still, in that hollow, what was the condition of the land on each side?
A Two mountains-ridges, rather.
Q Was there any water in that hollow?
A Yes, sir.
Q Who was with you when you went up there to make the
examination?
A Sheriff Thompson and Rose and Campbell.
Q Sheriff of Bath?
A Yes,1ir.
Q. And who else?
A Rose and Campbell.
Q Rose is a deputy of yours?
A Yes, sir.
Q And Campbell-what is Campbell?
A He is a police officer at Iron Gate.
Q What time did you go to, or near to, this point at which
you found this still?
A Round about four o'clock.
Q In the morning?
A Yes, sir.
Q Did you go straight to the still when you left your car, or
did you have to hunt for it?
·
23*
*A We had to hunt it.
Q About what time did you find the still?
A I don't know.
Q About how long after you got there?
A I suppose thirty minutes, probably.
Q Was the still in operation when you found it?
A No, sir.
Q What was there at the still, and around about it?
A The still, fermenters.
Q How many?
A I think there was six.
Q What kind of still was it?
A It is known as the Submarine type.
Q Capacity what?
A Two hundred gallons.
Q How much mash did you find?
A A thousand gallons estimated.
Q Any other materials there capable 6f being used in making
mash, beside the mash in the boxes?
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A No, sir.
Q After you located the still what did you and the other
officers do ?
A We looked at the still and went over and examined the mash
and seen it would probably do to run that day.
Q How were you able to look at the mash; was it light or
dark?
A It was dark.
Q How did you look at the mash?
A By means of a flash-light.
24*
*Q Then what did you do after finding the mash, and
still, and so on?
A I thought it was ready to run, about, and I told the men to
get away from there as qpick as we could and went on up the hollow.
Q All four together?
A All four together.
Q On which side did you go?
A We went on up the hollow west about a hundred yards, I
guess, and turned off to our left, left-hand side.
Q Having done that, what did you do, after you turned off
going up the hollow ?
A We set down up there to rest.
Q When you turned off that hollow, did you go up on the the
mountain?
A On the hillside; yes, sir.
Q Was that a point where you could have seen the still if light
enough?
A No, sir.
Q Then you sat down?
A Sat down.
Q Then what did you do?
·A We heard a dog b:J,rk?
Q In what direction was the dog barking, seemingly, from you?
A Down the hollow.
Q Very well.
A Some mentioned, "It won't be long now."
25*

OBJECTION: Defendant, by counsel, objects to
*the foregoing answer as immaterial.
BY THE COURT: Don't tell anything you heard
unless in the hearing of him.

28
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Q Did you do anything?
A

We sat down and waited.
Q What did the dog do?
A We still remained sitting, and pretty soon I heard some noise
down there, and directly we saw-Q You mean down at the still ?
A Saw a flash-light working around down there.
Q What did you do ?
A Remained still, and we heard something pouring, I judged
filling up the still with the beer-heard something pouring down there.
Q Verywell.
A Poured a while and we heard him drag, what we thought
was dragging the cap out of the brush, could hear the limbs knocking
on the cap, and made a kind of peculiar noise, we judged that was
what it was.
Q Then what was next done?
A Well, we set down and planned what we would do. We still
remained there sitting and planned what we would do.
Q You and the other officers ?
A Yes, sir.
Q What did you do after having planned?
A Sheriff Thompson and myself went up a little higher on top
of the hill and come down and got in below the still.
26*
*Q That was on the left side as you went up from the
Moss Run road?
A Left-hand side of the hollow; yes, sir.
Q Where did the other two go, if they went anywhere?
A I told them to remain there close.
Q After you and Sheriff Thompson went up that way, what
did you do?
A We went on below the still, clown the ridge until we come to
another little hollow and come clown that below the still.
Q This (indicating) is intended, as I stated to you, to represent
-this (indicating) is the pike and that is the Moss Run road and this
is the way you went up?
·
A Yes, sir.
Q There is the still in here?
A Yes, sir.
Q You and Sheriff Thompson went on this side of the mountain?
A Left-hand side as you go up.

f. R. McCallister vs. Commonwealth of Virginia

29

Q You say two hollows up there?
A One here, a little kind of ravine we went up to keep anyone
noticing or hearing up at the still, and we came on down here. Is
that what you marked that for, the hollow?
Q Yes, sir; at the point at which you stopped, you and Mr.
Thompson, from that point, .were you in sight of the still?
A No, sir, we stopped back of this little hollow. Wasn't in
view of the still yet.
Q What next took place after you and Mr. Thompson had
gone there?
27*
*A We waited there a considerable while. We got
there before it got light.
Q After you heard the clog bark and heard something there,
and saw the man flash the light, or saw somebody flashing the light
and heard something pouring, and what you took to be a cap being
pulled out of the brush, did you see anything being done at the still,
did you see any fire or anything?
A Yes, sir, big light at the still.
Q What soft of light, Mr. Hepler, light from the fire?
A Light from the fire; yes, sir.
Q Could you see the still by that light from the fire?
A I was too far back on the ridge.
Q You and Sheriff Thompson stayed in the hollow. What next
did you hear and see?
A We stayed until it got good and light and we came on across
the top of that little ridge, clown across the path that went across that
hollow, and stayed there a good little while.
Q From that point could you have seen the still if it had been
light?
A Not yet, couldn't see the still.
Q What move next, if any, did you make from there?
A We stayed there until the two men went up the path towards
the still.
Q Tell the jury about the two men you have just mentioned?
A There were two men going up the path to the
28*
*~till.
- Q About what time of clay was that?
A Well, it was something around about seven o'clock.
Q Was it light so you could see who the two men were?
A Yes, sir.
Q Who were they?
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A

Young McCallister in front and Riley McCallister behind.

Q How long have you known Riley McCallister?
A

Good, long while.

Q What do you mean by that?
A I have known him ever since I have been in as sheriff, and
this is my third year.
Q · Did you hear anything that attracted your attention before
you saw these two men coming up?
A No, sir, I did not, but after we saw them pass up by, heard
some whistling up there.
Q Tell the jury about what sort of whistling you heard, Mr.
Hepler?
A Well, sir, I won't say that they were plumb out of my sight,
but I heard them whistle. The two men that went up, I heard them
whistle and was answered by somebody else up at the still.
Q Rose and Campbell were still up beyond the still ?
A They were above us.
Q On the left of the branch?
A Yes, sir.
29*
Q Were those men whom you saw-Riley Mc*Callister
and the other young McCallister, did they have anything in
their hands or about them? ·
A Yes, sir.
Q That you could see?
A Yes, sir.
Q What?
A The front man had these sacks here with these cans in them.
Q Tin cans?
A Yes, sir.
Q What are these generally used for?
A They are generally used for transporting liquor.
BY MR. PRICE: Has he got any better idea of that
than the average man?
BY THE COURT: I don't know, Mr. Price.

Q Who had these things?
A

Young McCallister.

Q Did Riley have anything?
A

Yes, sir.

Q What?
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Couple of cartons of fruit jars.
Couple of cartons of fruit jars?
Yes, sir.
You mean by cartons, boxes in which they were packed?
A Yes, sir.
30*
*Q Did he have anything else?
A Yes, sir, he had that gun.
Q How was he carrying the gun?
A He had the gun on his right side, kind of under the arm, like.
Q After that, were the containers in your sight until they got
to the still?
A No, sir.
Q How did they get out of your sight?
A Well, there was a little ridge there behind. I wasn't on top
of that ridge, couldn't see the still plainly from where I was.
Q When did you see them next? After they passed yoti and got
out .of your sight a little while, when did you see them next?
A When I advanced on the still.
Q You and Mr. Thampson?
A Yes, sir.
Q How did you manage to get to the place at which they were
when they passed and got out of your sight, at which you saw them
last?
A Walked.
Q Up on the hill?
A Walked around at the foot of the hill.
Q Are those hills timbered?
A Yes, sir.
Q Where were they after you saw them next, after you had
walked around there?
A They were at my right at the still, on the mash boxes, congregating there.
Q How many?
31 *
*A Three.
Q Who was the third ~an ?
A Aldridge.
Q What were they doing?
A Looked to me like they were eating lunch. They were talking. I couldn't hear what they were saying, but looked to me like
they might have a lunch there.
Q You mean it looked like they were eating?
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A

Yes, sir.

Q What did you do then?
A I got up to a pretty fair view of them and I hollered for
them to halt, and they looked up and seen me and started to run.
Q How far were you from them then?
A I reckon something like one hundred and fifty feet.
Q They started to run, did they?
A Yes, sir.
Q Well, we will go back a step. After you saw the young man
with those containers, tin things, start with the cartons and other
things and the gun, could you see them when they set those things
down, or laid them down?
A No, sir, I couldn't see when they set them down. I hadn't
moved up then.
Q You don't know where these things were, or the gun?
A No,. sir, don't know where they was.
Q When you told them to stop and put their hands up, what
did they do?
A Started to run.
Q All three?
A Yes, sir.
32*
*Q In what direction?
A Two of them run a little to my left and the other one
run out mighty near straight from me, along by the side of the trough,
where they turn the water in the still.
Q Do you know which the two were that stuck together?
A I couldn't tell you.
Q You don't know which the other one was?
A No, sir.
Q What did you do when they started to run?
A When they started to run there I knew that gun was up there·
and I didn't know what they were trying to get.
Q What did you do?
A I shot.
Q Shot with what?
A My shot gun.
Q Loaded with what?
A Number four shot.
Q Shot at them?
A Yes, sir.
Q Did they strike?
A No, sir.
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Q Did those two that started off together remain together, or
did they separate?
A They remained together. They went on up to the other
officers. Practically all three of them were together; but the righthand man went a little more straighter up the hill, or up the branch.
Q This defendant, did you see him after you told them to
stop?
33*
A Not after they started out there. I couldn't *tell
which was which after they started away from us.
Q Where did the one that bore out to your left and separated
from the two, where did he go?
A Right along at the trough. He went up the branch.
Q Here we are at the still (indicating). Y ott were up on the
1-.ill here, were you; here is a road down here, Moss Run Road?
A Down here (indicating) ?
Q Moss Run Road. You were clown here?
A Yes, sir.
Q The others left the still and came up this way. Where did
the one· that separated from the two go, did he come up this way from
the hollow, or how did he go?
A I couldn't tell you that, Mr. Bryant, after they left me. 'I
couldn't tell you as to that. The other men will tell you as to that.
I couldn't. tell you which was which and which way they went. They
all left practically together.
Q How many. times did you shoot?
A I think I shot five or six times, probably.
Q .Now, when they left the still and just started to go, when
you said "Hands up," or "Stop," or whatever you said, how did
they go?
A They were all practically together.
Q Is there any article that stands near that still in the hollow
there?
A Yes, sir.
Q What?
A A tree.
Q Where did you find this gun after the men left?
34*
A I found it laying on the right of that tree on *some
planks,
Q When they ran, did they run in the direction of the
place at which you found the gun, or away from it?
A The two that ran a little bit to the left ran right over the gun.
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Q And you say you shot how many times?
A

I don't know, probably five or six times. I don't know.

Q What did you see and hear after these meri had gone on _up
the hollow? After they had been caught, did you hear any shooting
up there?
A No, sir.
Q Did you see anybody shoot?
A No, sir.
Q Did you hear any exclamation, anything said?
A Heard hollering up there.
Q Who, you don't know?
A I don't know.
Q Did you shoot at any one man at any time?
A Yes, sir.
Q Where and at whom?
.
A Above the still, climbing up the bank, I shot at Aldridge.
Q Aldridge?
A Yes, sir.
Q Was he doing anything when you shot at him, or before you
shot at him?
A Throwing his hands back on his hip.
OBJECTION: Defendant, by counsel, objects to the
foregoing question as immaterial. ·
35:!:

*BY THE COURT: I don't think materia1, as we are
trying Mr. McCallister.
BY MR. BRYANT: I want to give the whole setting.
BY THE COURT: It would be proper for you to do
that if these gentlemen don't object. Whether he shot at
Mr. Aldridge is immaterial.
BY MR. STEPHENSON: I don't object.
BY THE COURT: Go ahead, Mr. Bryant, they don't
object.

Q
A

Did you make any arrests there that day?
Yes, sir.
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Q Whom did you arrest?
A

Aldridge.

Q Anybody else?
A

Campbell arrested another.

Q I mean your party?
A
Q
A

Yes, sir.
Who were arrested there that day?
Young McCallister and Aldridge.
Q Not J. R. McCallister?
A No.
Q When was he taken in custody?
36*
*A A day or two later.
Q Did he surrender voluntarily, come to you?
A Mr. Stephenson told me he would come in, and I said: "Let
him come."
Q And he did come?
A Yes, sir.
Q Now, Mr. Hepler, after the first man went there and you saw
him making the fire and heard what you told the jury you heard, and
after you had-while you saw them d,oing something like eating,
could you see the still then, whether or not in operation?
A I couldn't see, Mr. Bryant, I couldn't see.
Q After they had been flushed, what did you do, after these
two _men had been arrested and the other one gone, what did you do_?
A Went up there and looked the situation over and got this gun.
Q Was the still in operation?
A Yes, sir.
Q Fire under it?
A Yes, sir. Liquor running out as big as your little finger, I
suppose.
Q And that was in this county, of course?
A Yes, sir.
Q These things here came from where?
A They came from the still.
Q Were they filled when you got there, or did you fill them?
A No, sir, they had a bucket, tin bucket, looked like
37*
about a two-gallon bucket, that was under the worm *and they
were filled up out of that.
Q This is some of the product of that still?
A That is some of the product of that still.
Q · From the operatioi1 of that still as it was going on?
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A

Yes, sir.

Q What is that?
A

Distilled arcJent spirits.

Cross Examination
BY MR. PRICE:

Q Did you see Mr. Stephenson the morning that this defendant,
Riley McCallister-the following morning after the still was raided,
didn't you see Mr. Roscoe Stephenson, attorney for Mr. McCallister?
A Yes, sir, I saw him soon after. I won't say it was the following morning I seen him.
Q On the Post-office steps in Covington?
A Yes, sir.
Q Did you tell him at that time you didn't have a wan:ant for
h; .,,_ Riley McCallister?
A He said something about a warrant, and probably I did tell
him that I didn't have no warrant.
Q Y ott did tell him, in fact, you didn't have a warrant?
A Probably I did.
Q Told him that you didn't want him, didn't have a warrant and
didn't want him?
38*
*A Didn't want him at that time; no, sir.
Q In that conversation, didn't Mr. Stephenson ask you
if you had a warrant for Riley, and if he was one of the men at the
st!.ll, and in reply to that you told him you didn't have such a warrant
and didn't want him? Didn't you make that statement?
A I might. I remember the talk up there; yes, sir.
Q And made that statement?
A Something similar to that; yes, sir.
Q Sheriff, who owned that still up there?
A Who owned that still up there?
Q That you seized?
A I don't know who owned it. I don't know which one of the
three owned it.
Q Do you know that either one of the three owned it?
A I don't know that, even.
Q The fact is that you don't know who owned the still?
A I don't know who owned the still at all.
Q Do you know who was the man that came there, as you say.
and bui.Jt a fire under it after you gentlemen had examined it?
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Yes, sir.
Who was that man?
Aldridge.
Yes, sir.
He is indicted here on this charge?
A Yes, sir.
*Q For manufacturing distilled liquor?
A Yes, sir.
How long was Aldridge there before these other two men

Q
came?
A Quite a good bit. Vve got there around fottr o'clock and he
had been there all the time until the other men come.
Q Had he been there all the time?
A No, he hadn't been there all the time.
Q You say you get there about four o'clock What time clid
Aldridge come?
A Around about four o'clock
Q I understood you to say in your examination in chief no one
came when you first arrived?
A .No one there.
Q And later on you went away from the still?
A In a few minutes.
Q In a few minutes Aldridge came. Y ott couldn't see who he
was at that time?
A Not at that time.
Q How did you arrive at the fact that was Aldridge? You
never did see any man until you went up there and shot at them?
A I didn't see anybody but the two McCallisters. I saw them
go up, and he was bound to have been there.
Q Because you saw two other men arrive, who you knew wasnSt
Aldridge, you finally concluded Aldridge was the man that started the
fire under the still?
A He is the man that started the fire under the still.
40*
Q Did you see either one of them that came up *later! believe you called one of them young McCallister and one of
them Riley McCallister?
A Yes, sir.
Q Did you see either one of these men turn their hand to do
anything in the manufacture of this liquor that you have in evidence?
A I saw them with these cans and fruit jars on their back, is all
I seen.
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Q The question I asked you, Sheriff, is, did you see them do
anything towards the operation of that still?
·
A I didn't see them at all.
Q Didn't see them turn their hand towards helping in any way
to operate that still?
A No, sir.
Q y Ott say they seemed to be eating there. Who was eating?
A I couldn't tell you at all, I couldn't tell you who was eating.
They were all close together talking. I don't know which one was
eating.
Q Wasn't close enough to hear the conversation: what makes
you conclude they were eating?
A When they ·come back down,-Mr. Aldridge said to me: "Can
I get the coffee?" and I said: "Sure, you can get the coffee."
Q Whether it was his coffee you don't know, you just presumed
they were eating lunch?
A I don't know whose coffee it was.
Q When they started to run you immediately began shooting?
A When they went· away from the still a little ways I
didn't know where that gun was. I saw the gun going up
41 * *there and I was going to be first on that.
Q Y ott were just trying to keep them from escaping?
A No, sir; if they had throwed up their hands there would have
been no shots fired.
·
Q Of course, you were not going to let them leave you, you
. were shooting at them to stop them?
BY THE COURT: I don't know as the object of the
shooting is material in this case.

Q I will ask him this, Your Honor, to see if it is material.
As soon as you said "Halt"-you don't remember the words
you said?
A I don't remember the exact words; no, sir.
Q At practically that same instant you began shooting, didn't
you?
A No, sir.
Q How close were you to the men?
A I judge about one hundred and fifty feet.
Q How far.did you go before you did then begin shooting?
A Well, I expect fifteen or maybe twenty feet, or something
like that, short distance.
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Q And all three of them were right together when you commenced pouring it into them with this shotgun"?
A Practically. Two was a little bit to the left, and one run
more straighter up by the trough.
42*
Q All three running away from you instead of- ~at you?
A Wasn't running at me ; no, sir.
Q Running directly away from you?
A Not directly away from me, but the two that went to the left
went right over this gun, practically over the gun.
·
Q Made no attempt to get the gun?
A I don't say that.
Q You never saw anybody reach down to pick up anything?'
A I didn't see anybody reach down to pick up anything.
Q At the tin1e they passed over where you found the gun they
were in your full view so you could have seen them?
OBJECTION: The foregoing question objected to by
the Commonwealth's Attorney as immaterial.
BY THE COURT: I think it is. proper. You are
testing his recollection as to where they were. I think that
is proper to test his recollection.
A

Ask the question.

Q Read it.
I mean when they passed close by where you later found the gun
was lying on the ground ;. when they were passing that point neither
one of them stooped to pick up anything, and made no effort as if they
were going to pick up anything?
43*
*A Not that I know of.
Q The point I want to know is, they were in your full
view at that time?
A I suppose they were.
Q They ran how far before they separated? You didn't see
them before they separated?
A They separated soon after they left the still.
Q How far did they run before they got out of your view?
A Well, they come about fifty feet, I reckon, up there before
they could get out of my sight.
Q You shot at them five or six times; reloaded your gun?
A No, sir, never reloaded it.
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44*

You shot at Mr. McCallister how many times later on?
Never shot at him.
I beg your pardon-Aldridge.
I shot at Aldridge once going up the bank.
After these men turned him back?
Yes, sir.
How close to him?
I couldn't say, probably one hundred and fifty feet.
Running away from you?
No, sir.
Running towards you?
Going up the bank trying to get. behind a tree.
All right, sir.
*BY MR. BRYANT: If your Honor please, I think
I know something about cross-examination and the rights,
but I submit this is immaterial and improper, because it is
an effort to stress the fact of the shooting and that is not at
all material.
BY THE COURT: Mr. Bryant, you brought it out,
and when you brought it out on your direct examination I
can't help these gentlemen asking about it. I would have
stricken out this stuff, hasn't a thing to do with it. You
brought it out.

Q Sheriff, when these men walked up past you, the last two men
that came up to the still, you immediately followed them up the hill,
didn't you?
A Some little bit.
Q How long was it?
A I don't know how long; some little bit after they went up.
Q How much would you say?
·
A Three or fottr minutes, or maybe longer. I wouldn't say
exactly.
Q Did you testify in the preliminary hearing in this matter,
Sheriff?
A Yes, sir.
Q Wasn't you asked this question and didn't you make this
answer:
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You went up immediately?
Yes, sir.
About a minute or two?
I wouldn't say a minute or two, but very quick."

Did you make that statement?
A I probably did. I know Mr. Stephenson asked me quite a
good deal on that question, but my recollection is, it it was a few minutes, maybe three or four minutes. I know it wasn't very long.
Q Very short length of time?
A I don't say very short, but I think a reasonable time, you
know. I knew when I saw that gun go up there what was going to
··
happen next.
Q Y ott didn't think they needed the gun to still?
A What?
Q You didn't think they needed the gun to run the still?
A I didn't think they needed the gun to run the still; no, sir.
Q? You didn't see them do anything at the still
A .No, I didn't see them doing nothing at all.

Re-Direct Examination
BY MR. BRYANT:

Q- Mr. Price asked you about a conversation you had with Mr.
·stephenson about the warrant?
A Yes, sir.
Q You said you told him something to that effect. Why did
you tell him that?
A I didn't want to tell Mr. Stephenson at all.
Q McCallister was not in custody then?
46*
*A No, sir.
Q And you did not have a warrant issued at that time?
·
A No, sir.
Q And you had official reasons for not doing so?
A Yes, sir.
Q Who brought the breakfast that those men were eating?
A I don't know.
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Re-Cross Examination
BY MR. PRICE:

Q You are surely not trying to communicate to this jury that
you thought Mr. Stephenson was such a character as he would try to
get the men to leave?
A I don't have to tell Mr. Stephenson everything. He is not
Commonwealth's Attorney now.
Q He belongs to a class of fellows that thinks if you just mislead him that is all right, that is the class you put him in?
A No, sir.
Q Isn't it a fact that you were not satisfied about the identity
of this man, and so for that reason you told Mr. Stephenson you
didn't want him?
.
A No, sir, it wasn't at all.
Q It was because you were afraid to trust Mr. Stephenson with
the information?
A No, sir, I wasn't afraid to trust Mr. Stephenson at.all, but I
didn't want him to know that.
(Witness stands aside.)
47*

*BY MR. PRICE: We are going to object to the introduction of this warrant on the ground that. this is just
supplementary to the count in this indictment, it doesn't in .
any way affect the punishment. The punishment is just the.
same and has no part in the case except as a prejudice to the
jury against this man who has been formally charged in the
warrant.
BY MR. BRYANT: If Your Honor please, you
know that under the prohibition law I have no discretion.
I am bound to do just what this warrant is doing.
BY THE COURT: What is your grounds for objection, Mr. Price?
BY MR. PRICE: My ground for objection: you see
the object of this law was not that the jury might have the
benefit of a m~n's past history in reviewing out the convic-
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tion, but if a man had committed a second offense in these
misdemeanors, that might increase his punishment. This
is a felony charge. The fact of that allegation concerning
a former conviction in the indictment in no way affects this
case, and ought not to be allowed to come into this case.
Let this jury's mind be free and not hampered by the record
of a previous charge against him.
BY MR. BRYANT: Your Honor knows we don't
want that matter argued before the jury.
48*

*BY THE COURT: No use to argue it. If you allege
it you will have to prove it. ·
BY. MR. PRICE: If the warrant is introduced: he
states it is a fine in there. The warrant don't show it.
BY THE COURT : There is possibly a little variance,
but it could probably be cured by amendment.
The endorsements on the back of this warrant show
the imposition of a fine of fifty dollars in addition to the
three months' sentence on the road. The averment in the
indictment says that-or warrant, rather, says this defendant was fined and given three months on the road, and in
copying the endorsements on the back of the warrant in the
indictment the Commonwealth's Attorney has omitted the
item of costs and fine which shows that the fine was applied.
I don't see any reason why there should not be an amendment to show this fact.
BY MR. BRYANT:
ought to be put in it.

49*

If Your Honor please, that

BY THE COURT: I am not passing on what ought,
or ought not to be put in the indictment. I am merely ruling on these gentlemens' objection. I think the objection as
it stands is probably valid because the endorsements on the
back of the warrant are not in the indictment. I think it
should *be amended. Do you gentlemen want to see the
Code?
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BY MR. PRICE: No, sir.
BY MR. BRY A.NT:
respect.

I move then to amend in that

BY MR. PRICE: We object to the amendment and
save the point.
BY THE COURT: Objection overruled.
Any further objection? I haven't checked the wording
of the warrant with the wording of the indictment. I notice
in the warrant that the defendant's name in the warrant is
spelled McCallister and in the indictment is gicen McAllister. I don't want to take half a dozen bites at the same
cherry. If any other t's or i's have got to be dotted and
crossed, let's do it now.
BY MR. BRYANT: Now, Your Honor calls attention to the fact that the warrant is McCallister, while the
indictment is McAllister. Which way is the indictment?
BY THE COURT: I beg your pardon.
his name was McAllister. All right, go ahead.

50*

I thought

*B. R. HOOPER,

another witness of lawful age, being first duly sworn, testified as follows:
BY MR. BRYANT:

Q Mr. Hooper, were you a Justice of the Peace when this warrant was handled?
A Yes, sir.
BY MR. PRICE: I move the discharge of the jury
and a continuance.
BY THE COURT: Sir?
BY MR. PRICE: I move the discharge of the jury
and a continuance on the amendment.
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BY THE COURT: How can you say that you were
surprised when the indictment says that the former judgment was for Fifty Dollars fine and three months in jail?
Yet when he set out, he only sets out three months on the
road. The court may grant a continuance if the defend~nt
says he was taken by surprise. That is the words of the
statute.
BY MR. PRICE: Yes, sir.
51*

*BY THE COURT:
with the amendment?

How is your client surprised

BY MR. PRICE: I just want the record to show that
I moved for a continuance and the discharge of the jury
from the further consideration of this case.
BY THE COURT: All right, objection overruled.

Q
A

Did you issue that warrant?
Yes, sir.
Q Was the hearing of the case held by you?
A Yes, sir.
Q Upon a plea of guilty?
A Yes.
Q And the.notations and the writings on that paper, both sides
of it, were put there by you?
A That is my writing.
Q And read that on the back, there, please?
A That is my writing.
Q Read it aloud.
A "Trial by B. R. Hooper, Justice of the Peace, Find him
guilty, three months on road and fine of fifty dollars and costs."
Q That represents the trial held by you, in which J. R. McCallister pled guilty?
A It is.
52*
*Q On the charge of unlawful possession and transporting ten gallons of ardent spirits?
A It is.
(Witness stands aside.)
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LLOYD ROSE, ·
another witness of lawful age, being first duly sworn, testified as follows:
BY MR. BRYANT:

Q Mr. Rose, you are deputy sheriff under Mr. Hepler?
A

Yes, sir.

Q were you one at the time this still was found up in the hollow back of the old Byers place?
A Yes, sir.
Q What time did you go there in the morning?
A I don't know exactly. I will say near four o'clock, probably
between four and five.
Q How long have you known J. R. McCallister?
A Fifteen or sixteen years.
Q You were with Mr. Hepler and Mr. Thompson and Mr.
Campbell that morning?
A Yes, sir.
Q Did you see J. R. McCallister there that day?
A Yes, sir.
53*
*Q When did you first see him there?
A About seven o'clock.
Q Under what conditiol'ls did you see him then?
A Sir?
Q Under what conditions did you see him then?
A Under what conditions did I see him then?
Q I mean where were you and where was he, and was anybody
with him?
A Yes, sir, he was down at this still with young McCallister and
Bill Aldridge. They were all together around the mash box when I
first seen them. .
Q Where were you standing at that time, with relation to the
still?
A I was above the still.
Q Look at this a minute, Mr. Rose. This represents the
Staunton and Kanawha Pike, and this represents the road to. Moss
Run, and that represents where the still was, and these are the mountains on the side and here is Moss Run (indicating on plat). Where
were you when you saw McCallister?
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I was right on the bank here.

Q Was any other officer with you?
A
steps.

Campbell was right with me, just in the hollow, just a few

Q Where was he when you found him first, McCallister?
A
Q
A

They were right at this mash box, all three together.
What do you mean by "all three"?
He and his nephew and Bill Aldridge.
Q Did you see them when they separated and left the
still?
*A Yes, sir.
54*
Q Which way did Riley go when he started to leave the
still?
A Well, he started right up the hollow and when he commenced
hollering at him Riley turned off to the left.
Q Running towards the Staunton pike, in that direction?
A Yes, sir.
Q How close were you to him then?
A About ten steps from him.
Q Was there anything to prevent your seeing him at that time?
A No, sir.
Q You were armed, were you?
A Yes, sir.
Q You did not shoot at him?
A No, sir.
Q Did you shoot at all that morning?
A I did not. I did some shooting after the Sheriff had come
back up there ; I did some target shooting..
Q What do you mean, "after the sheriff came back"?
A ·He came back after he brought the two prisoners back.
Q Who was with you, if anybody, while he was down here?
A Sheriff Thompson.
Q Was the still in operation? When did you first see the still?
A We examined the still when we first went there about four
o'clock in the morning.
Q Was it in operation then?
55*
*A No, sir, it was not.
Q Did you see it at all when it was in operation?·
A Yes, sir.
Q From the time that you saw the men leave the still and start
up the hollow and the time that Riley McCallister passed you, within
ten feet of you, or ten steps, or whatever you said, did );Ott see Mr.

------------
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Aldridge on up until he got out of. your sight?
A Yes, sir, I seen him when he left the still.
Q Until he got out of your sight?
A Turned in the brush.

Cross E:t:amination
BY MR. STEPHENSON:

Q How far do you say he was from you when he ran by you,
Mr. Rose?
A About ten steps.
Q Now you say that when McCallister appeared there at the
still it was about seven o'clock?
A Yes, sir.
Q ·And you were then up the ridge, were you?
A Yes, sir.
Q That is a deep ravine or hollow where that still was found?
A Well, it is not unusually deep.
Q I say it is a hollow with steep ridges on both sides?
56*
*A The ridge on the right-hand side was very steep, but
the one on the left was sloping.
Q It is pretty steep ?
A No, sir.
Q .It is not perpendicular, but it is a pretty steep ridge?
A No, sir, I wouldn't call it steep.
Q You were on the right-hand side going up that hollow?
"A No, sir, I wasn't.
Q I will ask you this : this road has been exhibited here as leading into the still. The still was over on this side of the right, righthand side?
A Back against there.
Q Over against this bank somewhere, is that right?
A Yes, sir.
Q And you were over on this bank, that is, up above the still?
A Yes, sir.
A Of course, out of sight, concealed?
A No, sir, I wasn't. I could see the still very plain.
Q I mean you were out of sight of the people at the. still, concealed?
A Yes, sir.
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Q Mr. Rose, you were up the creek, or up the hollow on this
ridge above the still, is that correct?
A Yes, sir, just a short distance.
Q You weren't opposite in here (indicating) ?
57*
A No, I was just about over here (indicating). *Do
you gentlemen call this (indicating) the still? I was over here.
Q Obliquely down? Of course, that put you a considerable distance above the still?
A I was about seventy-five steps from the still.
Q And how much elevation is what I was seeking to ask you?
A Not so deep. I couldn't answer that. I don't know.
Q That is a good, big-sized hollow up there?
A Yes, sir.
Q All right: were you as high as the cornice of this courthouse
to where the still was stituated, taking that cornice from the ground?
A I don't know, Mr. Stephenson.
Q Was that about right?
A The hill sloped back.
Q You were considerably above them, considerable elevation?
A Up some.
Q Now, of course, when these two second men arrived there,
shortly after that the sheriff came up, didn't he?
A Immediately the sheriff came.
Q Immediately?
A Short time.
Q Came right up behind them from below?
A Well, they had been at the still some minute or so.
Q Minute or so?
A Talking there.
58*
Q They were there at the mash box, you say, were *they
not?
A Yes, sir, all together around the mash box and apparently
some of th~m were eating.
Q You herd seen who previous tci these two men coming up?
.
A Bill Aldridge.
Q They came up and then the order of advance was, in a minute
or two the sheriff appeared from down the hollow?
A Just a few seconds, minute or so.
Q Minute or so?
A They stopped at the mash box and were talking.
Q They hadn't done anything but talk?
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A McAllister said to one of those fellows: "Get up on that
ridge, get up on that ridge anywhere you can see."
Q What McCallister?
A Riley.
Q Nothing else had been said or done by them up there; ; f they
did, let's hear it?
A Aldridge had made a fire, and the still was running.
Q I am talking about after the men had arrived there. I am
dealing with that situation.
A That is about all I know that Riley did.
Q Then they broke to run when the sheriff came?
·
A Yes, sir.
Q And they ran up the hollow, didn't they?
A Two of them run right up the hollow. McCallister turned up
the hill to the left.
Q He turned to the left in this direction?
A Yes, sir.
Q In between you and Sheriff Hepler?
59*
*A Yes, sir, he run a short distance up the hollow.
Q Of course, quite a lot of excitement when the sheriff
commenced shooting?
A No, sir.
Q Didn't you feel a good bit excited?
A No, sir.
Q Didn't Mr. Campbell shoot?
A Yes, sir.
Q These men running and there was more or less excitement?
A Well, I didn't see anybody .excited.
Q Didn't see anybody excited. And the ridge is heavily timbered, well timbered, isn't it?
A No, sir, it is not.
Q Isn't there a lot of timber on it?
A No, sir, a few brush ..
Q Are there trees there?
A Just a few here and there.
Q Lots of shrubbery and brush on that ridge?
A Good deal of brush.
Q Higher than your head ?
A Some of them are.
Q Some are not?
A Yes, sir.
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Q Pretty good growth on there?
A

Pretty good growth.

Q That is what I mean. I don't mean as thick as anywhere on
the ridge, but a good many trees on that ridge?
A .Not so many.
Q Saplings and brush?
60*
*A Lots of saplings and right much brush.
Q And that is true of that ridge right on down, I mean
in that location, from that point down to where Mr. Hepler was?
A I didn't pay any attention to the ridge down where Mr.
Hepler was.
Q Now these men-when Mr. Hepler started shooting, these
men were all together, weren't they?
A Yes, sir, all three at the mash box when he first fired.
Q Was shooting some little distance up?
A I don't know how far.
Q Could you see him?
A Yes, sir.
Q But they were all close together when the shots were fired?
A Yes, sir.
Q And all running away?
A Yes, sir.
Q Now this man didn't run by you all, did he?
A Which man?
Q Mr. McCallister, the defendant here?
A No, sir, he run in between the sheriff and I and turned up the
hill to the left just above the still.
Q And you were watching Aldddge, weren't you?
A Part of the time.
Q At that time, weren't you?
A Aldridge attracted my attention when he started up the side
of the ridge.
Q You didn't know McCallister had run by there until he was
gone?
61*
*A Yes, sir.
Q Wasn't you watching Aldridge over against that other
ridge and young McCallister down in the hollow ?
A Campbell caught young McCallister.
Q And this other man disappeared pretty quick there?
A He went up the hill between sheriff and I.
Q I want to ask you if you weren't asked this question on preliminary examination, on cross-examination :
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"Q How close were you to Riley McCallister and
Aldridge?
"A I said probably fifty feet, or something like that,
the closest I was to him."
Did you make.that answer?
A Probably so.
Q Did you or didn't you know that is the distance?
A I didn't know how far it was. I said probably ten steps.
Q I say this question was asked you on preliminary examination
a month or so ago, was asked you and you answered it that way?
A I think I did.
Q You think you did?
A Yes, sir.

Re-Direct Examination
BY MR. BRYANT:

Q Mr. Rose, was there or not a little sink, a *little hollow between where you were and Mr. Hepler was at the time
Hiley turned off there, up which Riley ran?
A There is a little low place.
·
Q Mr. Stephenson asked 'you about the timber and so on. Is
there anything like such timber as would obstruct anybody going
through it so you couldn't identify him, as close as you were to Riley?
A No, sir.
Q And instead of the steep ridge, as Mr. Stephenson wants to
make it appear, you said it was a sloping ridge?
A Yes, sir.

o2•:•

Re-Cross Examination
BY MR. STEPHENSON:

Q Mr. Rose, do you mean to tell me that ridge is not steep for
one hundred feet?
A Slopes back.
Q Isn't that a steep ridge?
A Part of it was.
Q It is not perpendicular, but it is steep, isn't it?
A It slopes back.
(Witness stands aside. )
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*F. G. THOMPSON,

another witness of lawful age, being first duly sworn, testified as follows:
BY MR. BRYANT:
Q Mr. Thompson, I haven't done my duty and talked with you,
so I will have to let you tell what you know about this. You were
with Mr. Hepler the day those three men were arrested up Oglie's
Creek, and still found, were you?
A Yes, sir ..
Q About what time did you go there in the morning, early in
the morning, or late; before day or after?
A It was before daylight.
Q Four of you along?
A Four of us; yes, sir.
Q When you got there did you separate or stay together?
A Mr. Hepler and I stayed at the lower side and Mr. Rose and
Mr. Campbell went to the upper end.
Q You and Mr. Campbell stayed at the lower side?
A Yes, sir.
Q Did you see anybody at the still do anything?
A I saw one fellow at the still; yes, sir.
Q One fellow by himself?
A Yes, sir.
Q Was that after light or before light?
A This fellow came in right before light. He was by himself.
64*
*Q Did you see others later?
A Yes, sir.
Q Did you know the defendant?
A Yes, sir.
Q You knew him before that, did you?
A Yes, sir, I knew Mr. McCallister.
Q How long have you known him?
A Well, I have known him for about eight months or a year, I
don't know exactly.
Q Did you see him at that still, or about it on that occasion?
A I saw him coming up the path to the still and went right on to
the still.

------------~----------
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Q Were you by yourself then?
A

Me and Mr. Hepler were together.

Q You and Mr. Hepler were together?
A

Yes, sir.

Q Was anybody with him?
Yes, sir.
Q Who?
A A McCallister boy, a young fellow.
Q Were they bearing, toting anything?
A Yes, sir, the young boy was carrying-he had these· cans
across his shoulder, a can across each shoulder, or sack, rather, across
each shoulder. Mr. McCallister was behind with two cases of fruit
jars and a shotgun.
.
Q Have you seen this gun? Is the gun that he then-where
did you first see this gun?
A I first saw .it when he was carrying it up the path.
65*
Q Where was this giln taken in possession by *Sheriff?
A Right on the left-hand side of the mash box that stood
right next to the still, right opposite the water pipe.
Q That morning at that still?
A Yes, sir.
Q After you had seen Riley McCallister go up the path with
this gun?
A Yes, sir.
Q After you saw this man go up the hollow with the things you
have told the jury about, could you see them all the way up the hollow
un.til they got to the still or not?
A Well, they walked up. We were right on the ridge, right off
the path and these fellows walked up the ridge and. got to the path
and they walked up to the still. The still is in a little flat place.
.Q Was it light so you could see him?
A It was daylight.
Q Then, after they go to the still-you saw them next at the
still, did you, or did you say?
A I saw them all at the still. They all went to the still and were
standing at the still and seemed to be eating off of the top of the
mash box.
Q Were you with Mr. Hepler before he did the shooting?
A Yes, sir.
Q Where were these men when Mr. Hepler shot at them?·
A They were all right opposite this mash box eating, and when
A
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he hollered at them, why they broke and run and two of them
went a little bit to the left and one went to the *right, went
right by this gun.
Q And Mr. Hepler still shooting? You don't. know anything
about the rest, I suppose-Aldridge-or were you in sight when
Aldridge was taken into possession, when he surrendered, finally?
A I saw all of them.
Q You saw all of them: tell the jury what you saw?
A Aldridge-they went straight on up the hollow and these
upper men, they jumped out on them.
Q Who jumped on them?
A Rose and Campbell.
Q All right.
A Aldridge turned and went right straight across, coming sort
of towards Mr. Hepler and I, across that hill. They were running
right from Mr. Rose and Mr. Campbell.
Q Was he coming in the direction of the still, or away from
the still?
A He was coming in the direction of the still.
Q All right.
A They were hollering for them to stop, and just about the time
they got up behind a little tree that stood there, Mr. Hepler shot and
laid down in the leaves and kept still, and he went on clown there.
Q Did you see what became of Riley?
A He went on up the hill. He was over on the left-hand side.
Q Did you recognize him then as he went up there as Riley
McCallister?
A I recognized him when he left there. The other two come
back this way and the other fellow went up the hill. ·
67*
*Q Mr. Thompson, is that land there so timbered immediately around the still where this was going on to prevent a
man from seeing another one as he was running through the timber?
A No, sir.
66*

Cross Examination
BY MR. STEPHENSON:

Q Mr. Thompson, you and Mr. Hepler were down in the hollow
concealed, where you could see the path, weren't you?
A We were right up off that path, on the high peak of the hill
where we could see him.
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Q
said?
A
whistled
Q
A
Q
A
Q
A

You just saw these men pass and never hea~d anything they

One of them whistled, someone whistled and somebody
up there.
You don't know which one whistled?
I don't know which one whistled.
Certainly : one whistled and one answered?
That one that answered was at the still.
You all went back of the ravine, in a little hollow?
We were on a high peak where we could 'see.
Q Up out of sight of the still?
A At the present time.
Q So at that time you were out of sight of the still?
A We were on a high place above that.
Q That put you a good deal above them, in location, I
mean?
68*
*A We were a right good ways, but we were in plain
view of the men as they went up the path.
Q I am speaking of location. You were up above them a good
piece, as high as the Courthouse?
A No, we wasn't that high.
Q As high as this floor of it?
A I wouldn't say exactly. I don't know. We were above.
Q You were far enough you couldn't hear anything that was
said?
A I didn't hear any talking when they were coming up the hollow, except a whistle.
Q You were two hundred feet from them?
A We wasn't that far from them.
Q You were 150 or 200 feet?
A About 1SO feet.
Q That is just an estimation?
A Yes, sir.
Q You aimed to get far enough so they wouldn't see you and
you were watching that path?
A Yes, sir.
Q Y ott were out of hearing a conversation and didn't hear anything?
A No, sir.
Q Y ott couldn't have heard them?
A I could.
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Q You were as close as Mr. Hepler, and he didn't claim to have
heard anything, and you didn't hear anything these men said or did
after you got up there, did you?
A No, sir.
Q Didn't see him do anything. They were all *right
69*
there together at the still eating.
Q As soon as these men passed you moved up immediately?
A We went up to where we could see.
Q And kept on going?
A Not then.
Q You went up immediately in sight?
A We were watchii1g them, but we didn't go down on them.
Q You went immediately to where you could see the still?
A 'vVe went up there.
Q And you could see and you didn't see this man doing anything; they were all there together?
A Right at the mash box, right by the side of the still.
Q Didn't do a thing?
A All standing there eating.
.
Q All standing there and some of them eating some lunch?
A I couldn't say which one was eating. They were all there
together.
Q Over on the left, according to the drawing of Mr. Bryant,
right where the mash box was ?
A There, that is the still, and the mash box was right there and
the boys were standing by the mash box.
Q And then after that you all went right on up to the still,
didn't you?
A · Well, after a few minutes. We didn't go right away.
Q Very soon?
A We didn't stay there very long.
70*
*Q You did not see this man do anything towards operating or running that still, did you, Mr. Thompson? Or did
you? Tell us if you did.
A I just saw them all standing there together, and this fellow
walked up with the two cases of fruit jars and gun and walked on
over there. They were there together.
Q. That was this gun?
A Yes, sir.
Q And that was the only gun you saw?
A Yes, sir.
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Q And you saw them go up the hollow with the gun you
thought Riley McCallister had?
A That is the gun he had.
Q That was before daylight in the morning?
A Well, it was pretty good daylight.
Q About seven o'clock, Mr. Hepler says. Is that right, sir?
A Yes, sir.
Q And then you and Mr. Hepler, when you proceeded from
that point you have described on up the hollow together-you went on
together?
A Went along up the hollow together and when you got in sight
of these men they broke to run?
A When he hollered at them.
Q He hollered at them and they broke to run: that is right,
isn't it?
A One of them started right opposite the water pipe and the gun
was lying right there.
Q He shot right there?
71 *
A One went up opposite the water pipe, one *went right
straight and the other two went a little bit out.
Q In the same direction ?
A Yes, sir.
Q At that time Mr. Hepler shot?
A Yes, sir.
Q You didn't shoot, did you?
A No, sir.
Q The other officer shot?
A I don't know. I wouldn't say. I think Mr. Campbell maybe
shot once or twice.
Q You heard some shooting further up?
A Yes, sir.
Q When they were breaking to run you were in plain view of
them, weren't you?
A Yes, sir.
Q Y ott don't claim this man stooped or tried to get the gun?
A This one that went up, he bent over like he was going to pick
up something.
Q But he didn't pick up anything?
A No, sir.
Q He didn't make any effort to?
A When he shot he didn't straighten up, he just went on.
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Q None of them made any effort?
A As though he was diving down to get it.
Q Mr. Thompson, you live at Warm Springs, in Bath County,
don't you?
A Yes, sir.
Q Did you ever see Riley McCallister many times in your
life?
72*
*A Many times ?
Q Yes, sir, J. R. McCallister?
A Well, I have seen him quite a number of times.
Q Three or four?
A Yes, sir, and then some. I have searched his car twice.
Q Sir?
A I have searched his car twice.
Q I didn't ask you to volunteer that information, and ask the
·court to strike it out.
BY MR. BRYANT: You asked htm.
Q
think he
A
Q
A
Q
A

Mr. Thompson, at the time you brought that out you didn't
had a proper license tag on it?
No, sir.
Isn't that what you searched it for?
No, sir, I didn't know whether he had any.
You didn't find anything?
No, sir, but I found good evidence, where it had been.
Obj"ection.
BY THE COURT: The jury will not consider, for
the purpose of determining this man's guilt or inncence in
this case, whether M~. Thompson heretofore searched a car
and found evidence of liquor, or didn't find evidence of
liquor. That wouldn't have any bearing as to whether he is
guilty in this case.

73*

*Q Was that day or night?
A Night.
BY THE COURT: Mr. Stephenson, if you keep on
asking him, I am going to let it stay in this record.
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BY MR. STEPHENSON: I am not.
BY THE COURT: You are asking him whether he
searched the car in the clay or night.

Q How many times did you ever see J. R. McCallister in your
life, Mr. Thompson?
A Well, I didn't keep account of the times. I have seen him
quite a few.
Q Did you ever have any acquaintance with him?
A What do you mean? Why did I pay any attention to him?
Q .No, sir, I am not asking you, I am asking you when and
where you ever saw him in your life and how many times?
A I don't know when.
Q Did you ever see him a half a dozen times ?
A Yes, sir, and then some.
Q Did you ever live in Alleghany County?
A No, sir.
Q You hav~ seen him at various times?
·
A Yes, sir.
74*

*Re-Direct Examination

BY MR. BRYANT:
Y ott know him when you see him, do you?
Yes, sir, I know him.
Q When the men were standing there at the 'still eating, as you
said, do you know where Mr. Rose was, whether he was doser to the
men than you were, or further away?
A I don't know.
Q Whether he was closer or whether you were closer, you don't
know that?
A No, sir, I don't know.
Q The still, when you saw Riley there, was running, was it?
A Yes, sir.
(Witness stands aside.)
Q
A

75*

*H. C. CAMPBELL,

another witness of lawful age, being first duly sworn, testified as follows:
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BY MR. BRYANT:

Q Mr. Campbell, what is your official position, if any?
A

I don't think I know anything concerning this.

Q What is, your position?
A

Police officer of the town of Iron Gate.

Q You were with the sheriff and the other men up at this place?
A

Yes, sir.

Q After the men started to run from the still and after the
shooting began, when that began, where were you?
A I was up in the hollow above the still.
Q (Indicating on sketch) This is supposed to be the starting
point from which you folks went and this is the road to Moss Run
and this is the trail that leads to the still. The still and mash box are
represented right there. A little cove in there, is it?
A Yes, sir.
Q And that represents a tree, as Mr. Hepler says, standing out
from the still, up the hollow (indicating) ? ·
A Yes, sir.
Q This represents mountains on one side and that mountains
on the other side. Where were you now, after the shooting began, or
when it began, in relation to the still?
76*
A Right here, along above this.
Q Anybody with you?
A No, sir.
Q All right. Now, when the shooting began, what did these
three men do?
A All three of them come right on up the hollow.
Q Did all three of them continue up the hollow?
A No, McCallister stopped when he hollered at him.
Q The young man?
A The fellow that got away went to my right.
Q Went to your right?
A Looking down the hollow.
.
Q Over this way and you were looking down the hollow?
A Yes, sir.
Q All right. He turned off and went to where Lloyd Rose
was?
A The one fellow went to my left and I halted him.
Q Yott halted him; did you hear this man make any statement,
or the other man make any statement in his presence?
A No.
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Cross Examination
BY MR. PRICE:

Q How close were you to Mr. Rose?
77*

*A I don't know exactly. He was up on the bank to my
right.
Q Were you just as close to the still as he was?
A No, sir, I wasn't as close to the still as he was.
Q How much distance closer was he?
A I don't know exactly. He was working there in the hollow.
Q Y ott couldn't see the still?
A Yes, sir.
Q Y ott couldn't hear the men talking.
A No, sir.
Q Y ott heard nothing said?
A No, sir.
Q Y ott didn't see anybody do anything at the still?
A I .could see three men walking around the still.
Q Didn't see them do anything?
A I didn't see them do anything, only just stirring around there.
Q After the three men were at the still, you didn't see any one
of them do anything?
A No, sir.

Re-Direct Examination
BY MR. BRYANT:

Q You say Mr. Rose was closer to the still than you were?
A

Yes, sir.
Q You didn't hear any of those three men make
78*
*any statement?
A 1 No, sir, a water falls by me and the water made such
a racket I couldn't hear them talk.
(Witness stands aside.)
79*

*BY MR. PRICE: *We move Your Ho*>r to strike
out all of the evidence for the Commonwealth on the ground
that the Commonwealth has failed to show that this man
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has done any act in connection with manufacturing this
liquor, or that he had any intere~t in or control over that
still, only by the officers.
BY MR. STEPHENSON: It is charged imder this
indictment he was manufacturing ardent s~irits.
BY THE COURT: The statute provides that anyone
· who aids or abets in the manufacture is as guilty as the
person who manufactures, and anyone who attempts to
manufacture is as guilty as if he manufactured. The statute
further provides that a person who is found at a still where
ardent spirits are being manufactured is prima facie guilty
. of the manufacture of ardent spirits. There is ample evidence in this case upon which the jury, under the evidence
as it now exists, would be justified, in the Court's opinion,
in finding the defendant guilty. The Court believes it his
duty in this connection, however, to state, now that this
motion has been made, that when the warrant was introduced by Mr. Hepler there was no identification of the defendant now on trial as being the defendant named in that
warrant.
BY MR. PRICE: I move to strike it out.
BY THE COURT: Unless there is an offer by the
Commonwealth to call Mr. Hepler back and identify this
defendant as the same person named in that warrant, and
the same person convicted under that warrant, the motion
will be sustained.
80*

*The Sheriff will suffice, if he were there, tGl prove
that.
BY THE SHERIFF:

Judge, I don't know about

that.
BY MR. PRICE: If Your Honor please, I would like
to call your attention, in connection with our motion to
strike out this evidence as not making a prima facie case
against McCallister of manufacturing liquor, I would like
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to call ·your Honor's attention to the fact that while the
statute makes presence at the still prima facie evidence of
the aiding or abetting in the manufacture of liquor, yet the
evidence of the Commonwealth itself in this case removes
that prima facie presumption and shows conclusively that
the man did nothing toward the operation or manufacture
of liquor at that time, and therefore, the prima facie presumption has been rebutted.

81 *

BY THE COURT: The evidence of the Commonwealth, especially the evidence of Mr. Rose, shows that if
the jury believes it to be true that this defendant, after
reaching the sfill, gave directions to one of the other two
men about where to stand and to watch, I don't ~hink that,
under the law, in order to convict a man for manufacturing,
or aiding or abetting in the manufacture, that the Commonwealth has to show that the defendant poured the mash into
the still, or built the fire under the still, or stirred the fire at
the still, or stirred the mash in the still. According to the
Commonwealth's evidence here, the jury would have a perfect right to infer that these men had a pre-arranged plan to
manufacture this liquor on the morning in question and that
they all three met at the still for that purpose, Aldridge
building a. fire and starting it up, and the defendant, J. R.
McCallister, carrying the containers, or glass jars, to the
still, for the purpose of catching the liquor as it came out of
the still and he is there at the still in conference with the
other two *persons. They have arrived there together, or at
least some of them did; McCallister deposited the fruit jars
at the scene of the manufacture. It is true the Commonwealth has not proven that they were brought up there
empty, but he deposits them there at the scene of the operation, and McCallister then gives directions to one of-the men
' to stand and watch. I think the court will take judicial notice that a inan who is watching for the officers, or for intruders at the still, is aiding and abetting in the manufacture. Motion is overruled.
BY MR. PRICE: Exception.
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82*

*BY THE COURT: There is this break in the evidence. I am going to call both sides' attention to. Throughout this case both sides have been referring, I take it, to
"Riley" McCallister as the defendant, "J. R." McCallister.
There has been no evidence introduced in this record that
the man referred to as "Riley" McCallister is the man indicted and on trial.
BY MR. BRYANT: Of course, you are right . 1
•
think there is reference to him by pointing.
BY THE COURT: Both Mr. Price and Mr. Stephenson, and Mr. Bryant, have referred to him as Riley McCallister. The record is not going to show you point your
hands at him to show he is Riley McCallister.

83*

*BY MR. STEPHENSON: Your Honor, may I
suggest this : In the bill of particulars furnished in this
case, the Commonwealth's Attorney relied. upon the charge
of manufacturing ardent spirits. We are not trying him
for assisting, or aiding and abetting.
BY THE COURT: If you will look at the prohibition
act I think the statute provides you may prove aiding and
abetting, or attempting, in the indictment charging that.

..

BY MR. PRICE: If you call upon him to furnish a
bill of particulars and he shows manufacturing alone, will
you allow him to switch to aiding and abetting?
BY THE COURT: I think so. There is very little
difference in a man's being present and aiding and abetting.
BY MR. PRICE: Save the point.
BY THE COURT: I don't know anything about the
bill of particulars. I didn't know you gentlemen called for
one.
BY MR. STEPHENSON: I don't know whether the
Clerk has it or not. I think it charges mamtfacturing.
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Con~monwealth

BY THE COURT:
tually filed?

of Virginia

Was the bill of particulars ac-

BY MR. STEPHENSON: Yes, sir.
84*

*L. H. HEPLER,

being recalled by the Commonwealth, testified as follows:

f3y

MR. BRYA.NT:

Q Mr. Hepler, when you were on the stand before, I failed to
have you identify the defendant here, J. R. McCallister, as the same
man who is mentioned in and was convicted under that warrant. Is he?
A Yes, sir.
Q You st.ated to the jury that this man, J. R. McCallister, the
defendant here, brought some cartons with glass jars in them?
A Yes, sir.
Q Was anything in these glass jars, or were they empty?
A Empties.
Q We have been going along in this trial referring to the defendant, who is indicted as J. R. McCallister, as Riley McCallister.
A He is generally called Riley McCallister.
Q · When he is mentioned here by you and the others as Riley
McCallister they are referring to the defendant here, J. R. McCallistel~, are they?
A Yes, sir.

(Witness stands aside.)
*EVIDENCE INTRODUCED ON BEHALF OF
THE DEFENDANT

85*

J.

W. ARMENTROUT,

a witness of lawful age, being first duly sworn, testified as follows:
BY MR. STEPHENSON:

Q Is your name J. W. Armentrout?
A

Yes, sir.
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Q Mr. Armentrout, I wish you would state where you were
working on or about the day before March 14, 1930?
A I was working at Mr. McCallister's, painting the house.
Q What McCallister?
A Riley McCallister.
Q ]. R. McCallister's, painting?
A Yes, sir.
Q What were you doing, Mr. Armentrout?
A Painting the house.
·
Q Painting his house?
A Yes, sir.
Q How long had you been working at that, Mr. Armentrout?
A I had been there three days.
Q Mr. Armentrout, where were you and where was J. R. McCallister on the forenoon of April 14th, if you know?
A We were at White Sulphur.
Q What time did you leave; where did you spend the night of
April 13th-I mean of March 13th?
A At home.
86*
*Q And where did you go from your home on the morning of April 13th-I don't mean April 13th-I mean March
13th. Where did you go from your home.
A March 13th ?
Q March 14th.
A I went to Mr. McCallister's.
Q It has been testified here that March 14th was the clay the still
was raided up there in that country where Aldridge and others were
implicated in. You recall that day, do you?
A Yes, sir.
Q Remember it?
A Yes, sir.
Q Having heard of it being on that day?
A Yes, sir.
Q You went to McCallister's house on the morning of
March 14th?
A· Yes, sir.
Q What time did you arrive there?
A About twenty-five minutes of seven.
Q What did you do then, what did you do that day?
A I went over to the White Sulphur with him to look at a house
·over there for a fellow. I left just as soon as I got there. I drove ttp
in my car and got in his and went on to White Sulphur.
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.

Q Where were you going, Mr. Armentrout?
A

I was going to Mr. O'Ferrell's.

Q Y ott were just going to see him?
A

I was going to see him about painting his house.
Q You were?
87*
A He was over there the day before and said he *would
:.:.a...._
give it to the lowest man, and I said I would give him a bid on
~ it and Mr. McCallister said if I was there early that morning he would
take me over.
Q You say Mr. O'Ferrell was there the clay before where you
.._re painting?.
~A Yes, s1r.
Q Do you know what his business was?
~
A I do not know. They were talking about some sheep.
don't know whether that was his business.
Q Mr. O'Ferrell got to talking about painting his house?
A Yes, sir.
Q And did you and he make an engagement to go over there
the next clay to look at his house?
A Yes, sir.
Q And Mr. McCallister there was to take you?
A Yes, sir.
Q .Now, which way did you go from J. R. McCallister's house
to White Sulphur?
A We went right straight on up the old Pike, up the old road,
they call it,
.
Q Up the old road?
A Yes, sir.
Q Does Mr. McCallister live on the old Kanawha Pike, or close
to it?
A Yes, sir, he lives right across the creek from it.
Q Across the creek from it?
A Yes, sir.
Q And you went West on that road to White Sulphur?
A Yes, sir.
88*
*Q About how far is it from that point to White Sulphur, if you know, Mr. Armentrout-! mean to Mr. O'Ferrell's, where you went on that road? I don't know whether you know
the exact distance or not.
A I don't know the distance.
Q Did you go to Mr. O'Ferrell's?
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A

~9

Yes, sir.

Q What Mr. O'Ferrell was that?
A
Q
A

I think his name is John.
John? I think his name is John. Was he at home?
Yes, sir.
Q Did you go directly there?
A Yes, sir.
Q Approximately, what time did you get there?
A Right around seven o'clock. The men were starting.
Q Who was there?
A Mr. O'Ferrell and some other man. I don't know just what
his name was.
Q Well, did you see aml talk with Mr. O'Ferrell there?
A I got his contract.
Q You did?
A Yes, sir.
Q Contracted with you that day?
A Yes, sir.
Q That was your business there ?
A That was my business there.
Q Then where did you go, Mr. Armentrout?
89*
A We were there a good little bit talking to him *and
we came back around the hard road.
Q What do you mean when you say you came back around the
hard road ?
A We didn't come back the same way we went, we came clear
around the hard road.
Q There are two roads leading from there to the White Sulphur, are there not?
A Yes, sir.
Q And does Mr. O'Ferrelllive right at White Sulphur, or where
does he live with reference to White Sulphur?
A Lives about two miles, I think, two miles and a half, or
something like that. You turn off before you get to White Sulphur
and go up another road.
Q After you go out the old Kanawha Turnpike, as they call it,
you cross the mountain and strike the new Midland Trail.
A Yes, sir.
Q You strike that before you get to Mr. O'Ferrell's?
A Yes, sir.
Q You strike that and go on up to Mr. O'Ferrell's and then you
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come back from that point. We will say, to illustrate that fact, this
(indicating on sketch) is where McCallister lives, J. R. McCallister.
You went over the route this way?
A Yes, sir.
Q And ~e will say that is Mr. O'Ferrell's; to illustrate to the
jury, I will mark that "0." Then you came back this route, around.
by the hard highway, hard road?
A Yes, sir.
Q Which brings you by Callaghan and back to Mr.
90*
*McCallister's there?
A Yes, sir.
Q Now, did you stop anywhere at Callaghan, or anywhere, as
you came back?
A He stopped just this side of the top of the mountain and
.
talked to a couple of fellows there a little while.
Q Did you stop anywhere else?
A We came on down to John Cli11e' s store and stopped there
a little while.
Q Where is that?
A Just this side of Callaghan.
Q Was John Cline in his store?
A Yes, sir.
Q Did you all talk to him?
A Yes, sir.
Q Was anything in the conversation that apprized you and
McCallister of the fact that there had been a still raided that morning
at Cline's store?
BY THE COMMONWEALTH:
submit to the court, will be self-serving.

Any statement, I

BY THE COURT: That is true, but I think the witness, for the purpose of fixing the hour and date of his
conversation, could say that Mr. Cline, or somebody else,
gave him information that that· same morning ,a· still had
been raided in that neighborhood. That is as far as the defendant will be allowed to show.
· BY MR. STEPHENSON : That is as f11r as I want
to show.

J. R. McCallister vs. Commonwealth of Virginia

71

91 *

*Q Go ahead, Mr. Armentrout.
A Yes, sir, we stopped and talked to Mr. Cline a little
while, and he said some fellows had been shot up in the hollow and
the officers had brought two fellows, they had raided a still.
Q Did you know from that conversation whether the officers
had been back up there, too?
A No, sir, I didn't know that.
Q Did that conversatiop indicate it was up the old Kanawha
road a piece?
A Yes, sir.
Q Beyond where you gentlemen were talking?
A Yes, sir.
Q Then where did you go from there, Mr. Armentrout?
A We went on back to Mr. McCallister's house and went to
work.
Q Went to work? Do you know what time you got back there?
A I don't know just exactly what time it was. I know it wasn't
long until dinner was ready, and they called us to dinner. l don't
know how long it was.
Q That is the way that trip was made?
A Yes, sir.
Q You think that was the day from the report?
A I know that was the day; yes, sir.

Cross Examination
BY MR. BRYANT:

Q What did you want to go in Riley's car for? *Why
didn't you go in your own car?
A He said he would take me over there.
Q You were going on your business?
A I was going on my business, but he said he would take me
over there. His car was lighter. My car is a big, heavy car.
Q How long have you known Riley?
A Good, long while.
Q Have been in business with him?
A No, sir.
Q Haven't contracted any other business with him except painting business ?
A No other business; no, sir.

92*
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Q Are you kin to him at all?
A

No, sir.

Q Connected with him in any manner?
A No, sir.

Q Never had any trades. with him at all?
A

No, sir.

Q A very good friend of his, are you? .
A He has always been a friend to me and I have been a friend
to him.
Q How long have you known him?
A I don't know how long.
Q Just how long?
A His people and I are kind of related.
Q You are related?
A I am not related.
Q Y ott said his people and your people?
A My wife;s people.
Q How near to his house do you live?
A I don't know just how far it is.
93*
*Q Live up in that same general section?
A Three or four miles.
Q Which road do you live on?
A I live on the hard road.
Q On the Midland Trail?
A Yes, sir.
Q Where?
A Right about Mud Tunnel, somewhere close to Mud Tunnel.
Q Y ott run with Riley a good deal?
A No, sir, I don't run with him.
Q Do not associate with him?
A No, sir.
Q Hunt with him and fish with him?
A No, sir.
Q Who did you marry?
A Miss Armentrout.
Q Cousin of yours?
A No relation of mine.
Q He took you to see John O'Ferrell?
A Yes.
Q And you had your own car there?
A Yes, sir.
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Q Were you out of gas?
A

No, sir.

Q Did you pay for the gas in his car?
A No, sir.
Q Didn't he head on towards Neola that morning from White
Sulphur?
94*
A

A No, sir.
*Q Do you know that to be a fact that he did not?
I know it to be a fact that he did not because I was with him.
BY MR. STEPHENSON:
Bryant?
BY MR. BRYANT:
White Sulphur.

Didn't do what, Mr.

Head on towards Neola from

Q When did he come down here and surrender to the officers?
A

I don't know, sir.

Q He didn't tell you anything about escaping from that place
that day?
A No, sir, I never heard anything about it until we come back
from Mr. Cline's store.

Re-Direct Examination
BY MR. STEPHENSON:

Q Mr. Armentrout, the point where you live, you have been
asked about where you live, is right up here at Mud Tunnel, about
three miles west of Covington, isn't it?
A Yes, sir.
Q Three ·and one-half miles from Covi!lgton, on the Byer
Farm, Carl Byer's farm?
A Yes, sir.
Q And the point where Mr. McCallister lives is several miles
west of that?
95*
*A . On the Kanawha Pike where it branches off; yes, sir.
Re-Cross Examination
BY MR. BRYANT:

Q Didn't Riley McCallister testify for you in a prohibition
case?
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A

No, sir.
BY MR. STEPHENSON : I move to strike that out
as an unwarranted statement, and has nothing to do with
the case.
BY MR. BRYANT:

I think I have--

BY MR. STEPHENSON:
It is unwarranted and improper.

I move to strike it out.

BY THE COURT: Of course, I cannot prophesy
whether Mr. Bryant's question was improper. He ·may
have intended to follow this up by showing that this witness
is very ·close to the defendant, but this witness says he did
not testify for him.

Q And you and he are not buddies?
A

No, sir, we are not buddies.

Q What was your occupation before you began to do this
painting?
*A Relating to before I went to painting?
Q How long have you been painting?
A I have been painting about ten years, off and on-most all
the time.
Q Have you a shop?
A Yes, sir.
Q Where?
A Back of the Post Office.

96*

(Witness stands aside.)
*JOHN W. O'FERRELL;

97*

another witness of lawful age, being first duly sworn, testified as follows:
BY MR. STEPHENSON:

Q Your name is John W. O'Ferrell?
A

Yes, sir.
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Q Where do you live, Mr. O'Ferrell?
A

I live three miles north of the White Sulphur Springs.

Q Speak so this jury can· hear you and the court, a little bit
louder.
A

I live three miles north of the White Sulphur Springs.

Q Mr. O'Ferrell, were you at the home of J. R. McCallister on
the day before there was a repor-t put out about a still being raided in
that Moss Run road section?
A I was there on the 13th of March.
Q You were there on the 13th of March?
A Yes, sir.
Q What was your business there?
A Towards the last day of February I sold Mr. McCallister
ten head of sheep and I went to get these sheep and three of them was
out and he got the seven sheep.
Q You sold Mr. McCallister ten sheep?
A He come and got seven and three of them was out and I told
him when I got them in I would come over and let him know, and I
·found the sheep.
Q And did you go over there and let him know?
98*
*A Yes, sir, and Armentrout was there.
Q What happened, Mr. O'Ferrell, if anything, there?
A He was painting the house.
Q He was painting J. R. McCallister's house, was he?
A Yes, sir. I asked him to paint my house and asked him that
he would paint it for and he said he didn't know unless he could see
the house. I saw him between nine and ten o'clock; and Mr. McCallister said he would bring him over and took him to my house about
seven o'clock, maybe a few minutes of seven.
Q Armentrout would not bid on your house until he saw it?
A Yes, sir.
Q And you arranged while you were there to bring him over?
Objection.

Q Now, you say the next morning they came to your house?
A

Yes, sir.

Q Do you know about what time they

~arne there? I don't
mean just the minute, but approximately what time they came there
to your place.
A It was right about seven o'clock, as near as I can get to it.
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The men were turning out to work at the nursery. They go about
seven o'clock.
Q You think it was around seven o'clock?
A .Not quite seven, close to seven.
Q How did they come there?
99* ·
*A Come in a car.
Q Did you see Mr. Armentrout about the painting job?
A Yes, sir.
Q Any conversation between you?
A We had a contract to paint the house.
Q Y ott let the contract?
A Yes, sir.
Q At that time and place?
A Yes, sir.
Q About how long were they there, Mr. O'Ferrell?
A An hour or hour and a quarter. I couldn't tell. We talked
there a good while, and. measured the house.
Q Which way did they go from there?
A They turned and come back this way towards the forks at
White Sulphur. Don't know which way they went from there.
Q Towards Covington?
A Towards White Sulphur.
Q Which way do you live from White Sulphur?
A Up the Anthony's Creek road.
Q Y ott live off the Midland Trail a little piece?
A Two miles and a quarter.
Q You live-on the hard surface road?
A Pretty near to my place.
Q You come clown the Oglie's Creek road and hit the Midland
Trail and come back? .
A Yes, sir.
Q Do . you know the distance to McCallister's house or
not?
100*
*A No. As near as I can guess, it would be about sixteen miles, or somewhere along there.
Q They came back towards White Sulphur?
A · Towards the Midland Trail.
Q The road you speak of branching off branches off in what
direction from White Sulphur, east or west?
A Kind of northeast.
Q Before you come to the town of White. Sulphur, if you are
coming ih this direction, it would ; is that right?
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A Yes, sir.
Q I mean the road that branches off branches off before you
come into the town or village of White Sulphur?
A Yes, sir.

Cross Examination
BY MR. BRYANT:

Q
A

Y ott are John W. O'Ferrell, Jr., are you?
Yes, sir.
Q Is your father the gentleman who used to live in Alleghany
County?
A He is my uncle.
Q His name is John W.?
A J.f
Q J. J. Do you know Riley McCallister pretty well?
A Yes, sir, I know him.
Q How long have you known him?
A Worked in the woods with him about ten years ago.
101 *
*Q Worked in the woods with him?
A Yes, sir, lumber woods.
Q And have known him pretty intimately ever since?
A I know him when I see him. I haven't seen him much since
that-maybe once a year.
Q You visit at his home right frequently?
A .No, sir, only when I sold him them sheep.
Q Hadn't been there but this once?
A Not since he lived there.
Q How long has he been living there?
· A I think he said he moved there about the first of the year.
Q You went to his place where he formerly lived, didn't you,
before he moved to this place?
A No, sir.
Q Mr. O'Ferrell, haven't you bought cattle all through this
country?
A I haven't bought any cattle in this country since fall before
last.
Q You bought a steer from Mrs. Hunt?
A No, sir, that was my brother.
Q Is his name John, too?
A It wasn't my brother, it was my uncle.
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Q
A

Didn't I write to you?
I never got any letter from you.
Q That is as far as you know, of course. You never went to
Riley's house before he lived up there?
A I don't know where he lived.
Q What kind of a car does Riley drive?
102*
A He had a Ford coupe when h,e was at my house *that
morning.
Q What kind of a car did he drive before you saw him drive
the Ford? How did you know whose car it was?
A He said it was.
Q How did he happen to tell you that?
A I said: "Whose car is that?" and he said: "It is mine." It
was sitting at my house.
Q When you told the jury you were talking t~ Armentrout
about coming up there to your house, you said McCallister was there
and you and Armentrout?
A Yes, sir.
Q What was said about Armentrout's coming. to your place
the next day?
A I asked him what he would paint the house for and he said:
"I can't tell you until I see the house," and I said: "I would like to
have it done." And he said he would look at it, if he could get over,
and Riley said he would bring him over the next day.
Q Did he have a car?
A I don't know. He said he didn't know where I lived.
Q How far do you live from White Sulphur?
A Two and a quarter miles.
Q Everybody over there knows you?
A I guess some of them do; I don't know whether everybody
does.
Q How are you so positi~e about the time?
A Some fellows boarded at my place and they turned out at the
nursery. We had just eat breakfast and they had gone over the hill.
Q You are a good friend of Riley's?
A I know Riley. I worked some in the woods
103* *with him about ten years ago.
Q Do you know his ge11eral reputation?
A No, sir, I haven't kept up with that.
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BY DEFE~DANT'S COUNSEL: He has closed
his case. He has no right to ask him only the things we
asked him.
BY THE COURT: He has said he didn't know anything.

Q You said the men had gone over the hill. About how far had
they gone over the hill?
A About three or four hundred yards.
Q How do you fix the 14th of March you were at Riley's
.house?
A It was the 13th.
Q How do you know it wasn't the 14th or the first?
A I had a car and the payment was due and I signed it and it
was on the 13th of March. That was the day before.
Q Is that the only way you know it was the 13th?
A I can keep up with the days of the month and week.
Q What did you do on the 12th?
A I was on the mountain, up on the mountain farm hauling
some hay.
Q What were you doing on the 1Oth?
104*
A I don't know what I was doing on the lOth, *but I
found these sheep on the 12th and came over and told him
they were down there on the 13th.
Q What did you do on the 16th? Yott say you kept account of
the days and weeks.
·
A I am at home most of the time ; if I am not there, I am up at
the farm on the mountain.
(Witness stands aside. )
*J. \V. KELLY,

105*

another witness of lawful age, being first duly sworn, testified as fol-·
lows:
BY MR. STEPHENSON:

Q
A

Mt. Kelly, where do you live?
Over near White Sulphur Springs.

80

J. R. McCallister vs. Commonwealth of Virginia

Q Are you related to Mr. John W. O'Ferrell, who has just testified, connected by blood or marriage?
A His brother-in-law.
Q His brother-in-law?
A Yes, sir.
Q Do you know the defendant, J. R. McCallister?
A Yes, sir.
Q Did you see him at the home of Mr. John W. O'Ferrell?
A Yes, sir.
Q State when that was.
A On the 14th of March.
Q Fourteenth of last March?
A Yes, sir.
Q How did he come there; did you see him when he came?
A Well, I saw him after he came and stopped the car. He came
in a car-Ford.
Q Who was with him?
A Armentrout, I think, the fellow, painter. I think he said his
name was Armentrout.
Q What other persons were there, Mr: Kelly?
106*
*A I think Armentrout was looking about painting
O'Ferrell's house for him.
Q Do you know that to be a fact?
A Well, they was around the house there talking about it. I
didn't hear their conversation.
Q Do you know about what time that was, Mr. Kelly?
A It was pretty early in the morning. We had just eat breakfast when they came. It was somewhere near seven o'clock.·
Q And were you there when they left?
A Yes, sir.
Q Armentrout and McCallister-did they leave there together?
A Yes, sir.
Q Which way did they go?
A They went back towards White Sulphur.
Q Now, how do you know that that was the 14th of April, Mr.
Kell.ey-the 14th of March-I keep on saying April, I beg your
pardon?
A I was going home that day. I had had a letter from my
people, my father, that they was having a little birthday party, and I
went home.
Q Whose birthday was it?
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A Yes, sir.
A My youngest sister's.
Q What date is her birthday?A Twelfth of March, but she lived about twelve miles and was
coming home on a visit.
Q Did she come. home on a visit?
A Yes, sir.
Q He and they was having this little party on the 14th, were
they?·
107*
*A Yes, sir.
Q .Now, where did you go? You went you there that
day, did you?
A Yes, sir.
Q And that impressed it on your memory?
Q Have you any interest in this case whatever, Mr. Kelly?
A None whatever.
Cross Examination
BY MR. BRYANT:
Q How long have you known Mr. McCallister, Mr. Kelly?
A Well, I met him. I guess it has been ten or twelve years ago
since I first saw him, but maybe a year or two at a time I never
saw him.
Q You associated with him a good deal?
A No, sir, not a great deal.
Q But you did some?
• A I have talked to him some when I would meet him.
Q Have been· with him some?
A I don't know; the first place· I seen him I met him at Alleghany. Went over there to sell him a team. I don't know as I saw
him for a couple or three years.
Q Were at his place sometimes?
A I was at his place on the 13th of March, come over/there with
John O'Ferrell seeing something about some sheep.
108*
*Q When were you at his place last before that?
A I don't think I had ever been in his house before that
day, before the 13th of March.
Q How did it happen that you saw which way he went when
he left, were you watching him?
A I was standing in the yard when he started out first. The
road came down and turned across the bridge.
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Q Pretty ch,illy that day in March?
A

No, I don't think so. I don't remember of being.

Q What were you standing in the yard for?
A Well, they drove up at the house and stopped and were talking, and John and this fellow were talking about the house and I was
talking to Riley.
Q How long were they there?
A Well, I would say something like an hour and a half. I
didn't just notice the time.
Q Were you with them all the time?
A They had been there probably five or ten minutes before I
went out.
Q How did you know how long they had been there?
A I was there at the window. We was eating breakfast and
they drove up right at the side of the window.
Q The family \vere all eating breakfast, boarders and all eating
breakfast?
A No, sir, some them had done finished. I didn't get up until
late that morning, and was late at breakfast. Some of them was
through breakfast.
109*
Q And you came over with Mr. O'Ferrell to *Riley's
house?
A On the 13th evening; yes, sir.
Q What sort of work do you do, Mr. Kelly?
A Farmer.
Q Had nothing to do that day, just riding down with O'F~rrell?
A Well, he asked me. I wasn't doing anything that afternoon,
and he asked me to come over with him, said he had sold Riley McCallister some sheep and he got part of them and some of them were
out and he wanted to tell him he had got the sheep in.
Q Did he do any business with Riley at his house that day?
A None whatever.
Q None whatever?
A No, sir.
Q Have you ever done any business with Riley?
A, No, sir.
Q Not a thing?
A No, sir.
Q No trading with him at all?
A No, I went to sell him a team one time, but we didn't deal
on it.
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Q
A

No buying or selling or anything of that sort?
No, sir.
Q How did it happen that they knew you saw Riley and O'Ferrell-Riley and Armentrout leave the house and come towards White
Sulphur? How did McCallister know about that?
110*
A Well, if you were standing outside at the *fence and
were talking to a man and he would get in a car and drive off
you would be bound to see which way he went, wouldn't you?
Q Riley saw you when he left?
A He was talking to me when he got in the car to go.
Q And you know the time of day?
A I couldn't say to the minute. It was something about 8 :30,
probably nine o'clock, that they left there.
Q I am talking about when they got there?
A Well, it was somewher.e before seven, near seven.
Q Don't know whether before or after?
A It might have been a few minutes after.
Q y Ott said something about being late for breakfast. When
do they have breakfast?
A About 6 :30.
Q Yott ~ere late, you said?
A Yes, sir, I didn't get up.
Q Breakfast starts about 6 :30?
A Somewhere along there.
Q The others had finished?
A I think some of the children were eating when I came.
Q They went over the hill?
A I don't know, except an,old man that boards there that works
at the nursery.
Q They had finished and gone ?
A Yes, sir.
Q Y ott don't know what time, about seven o'clock?
A Somewhere near it. I wouldn't say to the minute.
(Witness stands aside.)
111*

*JOHN CLINE,

another witness of lawful age, being first duly sworn, testified as follows:
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BY MR. STEPHENSON:.

Q .Where do you live, Mr. Cline?
A

I live at Callaghan.
What do you do, Mr. Cline?
I run a store at that place.
Mr. Cline, do you know J. R. McCallister?
Yes, sir.
Q He lives up in that section above Callaghan, doesn't he?
A Yes, sir.
Q Mr. Cline, do you recall the occasion; I don't know whether
you recall the exact date that the still was raided up there on the 14th
day of March by the Sheriff of Alleghany County and other officers?
A I don't know the date. I know the time.
Q Y ott know the time, do you?
A Yes, sir.
Q Was there anything to bring it to your attention? Did you
see the officers going or coming?
·
.
A I saw them going and I saw Mr. Hepler coming down the
road with some one in the car. I didn't know at the time who they
was.
Q Were these men hand-cuffed that he had?
A Well, I couldn't say.
Q Well, did you hear of a still being raided that day, after he
had passed?
112*
*A Later on in the clay; yes, sir.
Q Now, did you see the defendant, J. R. McCallister,
that day?
A Yes, sir.
Q Was that after you had seen the sheriff?
A Yes, sir.
Q And after you had heard of the still being raided?
A Well, it was somewhere along about ten o'clock that morning
that I saw him.
Q I saw at that time it was generally known that a still had
been raided up there that morning?
A Yes, sir.
Q Which way did McCallister come when he arrived at your
store and who was with him?
A He and Mr. Armentrout came up the road as if they had come
hom Covington. I don't know where they had been.
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And did they stop at your store?
Yes, sir.
Q Did they come in your store?
A Yes, sir.
Q Both of them?
A Yes, sir.
Q Was there anything said by you there about the sheriff having
t:aided a still up on the road that leads over to Moss Run?
A I remember asking Mr. Armentrout and Mr. McCallister if
they knew who they arrested.
Q If they knew who was arrested?
A Yes, sir.
Q You remember bringing that question up?
A Yes, sir.
113*
*Q Did they appear to know anything about it?
A They said they did not.
Q Which way did they go from that point?
A They went on up the road.
Q They went on up the roa,d: is that the old Kanawha road?
A Yes, sir.
Q Is that in the direction of where McCallister lived?
A Yes, sir, towards home.
Q Was it in the same directioi1 you had seen the sheriff also
coming from?
A Yes, sir.
Q And had the sheriff, at that time that you are talking about! mean before that time, had he gone back out that road, do you know?
A If he had I hadn't saw it.
Q If he had you hadn't seen him?
A No, sir.
Q And what time did you say it was that you saw and talked
with these men at your store, Mr. Cline?
A I don't know when it was, somewhere along about ten
o'clock.
Q How far is it, Mr. Cline, from your store to the Midland
Trail, to the hard road down here where you branch off?
A Well, I suppose it is between a quarter and a half a mile, or
something like that.
Q Something like a half or a quarter of a mile? Now, the road
from that point to the Midland Trail, where we have been speaking of the distance being a quarter of a mile from your
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*store, that road leads in what direction? What country does
it go through ?
A It goes to White Sulphur.
Q What valley does it go up?
A Dunlap Creek.
Q Goes up Dunlap Creek? And where does it turn off, at the
forks up there?
A At the Crow place?
Q At the Crow place, and on over the Alleghany Mountain to
White Sulphur? Now the road that your store is on is the old
Kanawha Pike, it is called?
A Yes, sir.
Q It r1;1ns through the mountain and· don't parallel that road,
but also goes to White Sulphur?
A Yes, sir.
OBJECTION BY MR. BRYANT: I am not going
to object to the last seven or eight questions as answered by
yes and no.
BY MR. STEPHENSON: If you don't like it, object
to it.
BY THE COURT: Let him tell his own story.

Q· That is what kind of a road, the old Kanawha road?
A It is a dirt· road. I haven't been over it. I suppose it is
pretty. rough.
Q That was formerly a state highway?
115*
*A Yes, sir.
Q And is abandoned as a state highway.?
A The Midland Trail is the only state highway.

Cross Examination
BY MR. BRYANT:

Q How far is it from your store to Riley McCallister's?
A I suppose about two miles, or two miles and a half, or something like that.
Q Mr. Stephenson seems to be traveling over the Midland Trail
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road, and anybody traveling over the Midland Trail to your place
wouldn't come down until they got to your brother's place?
A There is a near way and they could come that way if they
wanted to.
Q Good road?
A It is rough.
Q Cuts off some?
A Yes, sir, you could travel that way.
Q So you don't have to go over all that course Mr. Stephenson
took you over? You do a good deal of business with Riley McCallister?
A No, sir.
Q You sell him these jars, fruit Jars, and things of that sort?
A Not to him.
Q Don't you?
A No, sir.
Q Didn't you get in a big supply of these things shortly before
the time this still was found?
116*
*A I keep some of them.
Q Didn't you sell Riley some?
A No, sir, they are still there.
Q What you haven't sold, but yoit sold some, didn't you?
A I don't remember whether I did or not.
Q Didn't you sell Riley some containers with these jars m
them, two, a short while before this still was raided?
BY MR. STEPHENSON : He says he didn't.

Q Y ott don't say you didn't?
A
Q
or keep
A
Q
A

I don't recall.
Does he pay you the cash, generally, when he boys from you,
an account with you?
He pays me cash sometimes and keeps an account too.
You are a very good friend of Mr. McCallister's?
Not in particular. Not any more than anybody else.
Q How far is it from your place to Byer place?
A Well, about two miles, I think-something like that.
Q And from that Byer house to the point where that still was
found is how far?
A I don't know where the still was found.
Q Don't know where the still was found?
. ,
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*A I know in the neighborhood of it, but I don't even
know where they turn off.
· Q Y ott know where the road turns in the Eyer place?
A No, sir.
Q Never been off that road and don't even know where the old
saw mill is?
A No, sir, never been there.
Q Nobody has told you the exact spot in which the still was
found?
A No, sir.
Q You can't tell how far that is from the old Eyer place, the
place where the still was found?
A No, sir, I-don't know anything about it
Q How far is it from the old Eyer place to the old Tucker
house? You know where the Tucker house is?
A No, sir.
Q Where all these fellows were raised?
A I don't know a thing about the Tucker house.
Q You don't ?
A No, sir.
Q Y ott don't know at all what time of day it was these men
were at the store?
·
A Somewhere in the neighborhood of ten o'clock.
Q Don't know whether before or after?
A No, sir, I didn't expect to be messed up in it.

Re-Direct Examination
BY MR. BRYANT:
118*

*Q Mr. Cline, you hunt with Riley sometimes?
A Never was hunting with him in my life.
Q Fish with him?
A No, sir.
Q Ever see this gun before?
A I don't know whether I have or not. No, sir,. I don't know a
thing about it.
Q Seems to have a little crack along in here (indicating). Is
that Riley McCallister's gun?
A I don't think he has even got a gun. If he has, I never
saw it.
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Q Why do you say that?
A He has been at several shooting matches, and never did
bring any gun.
Q Do the men who go to these matches usually bring their guns
with them?
A Yes, sir. He didn't even bring any gun. I have shot for
him, and he didn't even bring a gun.
Q .Never knew him to have a gun?
A Never did; no, sir.
(Witness stands aside.)
119*

*MRS.

J.

R. McCALLISTER,

another witness of lawful age, being first duly sworn, testified as follows:
BY MR. STEPHENSON:
Is your name Mrs. J. R. McCallister?
Yes, sir.
Q Are you the wife of the defendant here, Mrs. McCallister?
A Yes, sir.
Q Mrs. McCallister, you live with your husband out on the old
Kanawha road, do you not; your home is there, is it?
A Yes, sir.
Q Mrs. McCallister, see that gun lying there?
A Yes, sir.
Q Is that your husband's gun?
A No, sir.
Q Has he got a gun of that kind at all?
A No, sir.

Q
A

Cross Examination.
BY MR. BRYANT:

Q What sort of a gun has he?
A

He hasn't any at all.
Q Neither shotguns or pistols, or anything?
A No, sir.
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Q You are Mr. Rufus Palmer's daughter, are you, Mrs. McCallister?
A Yes, sir.
120*
*Q How long have you been married to Riley?
A A little over a year.
A A little over a year?
A Yes, sir.
(Witness stands aside.)
WALLACE McCALLISTER,
another witness of lawful age, being first duly sworn, testified as follows:
BY MR. PRICE:
Q
A
Q
officers
A
Q
A
Q
.A
Q

Is your name Wallace McCallister?
Yes, sir.
Wallace, were you over here to the still the morning the
seized the still and did some shooting?
Yes, sir.
Who was at the still when you got there?
Aldridge.
Aldridge: who owned that still?
He did.
Were you carrying some containers ?
OBJECTION: Attorney for Commonvvealth objects
to the foregoing question as leading.

Q State whether or not you were carrying anything?
121 *
A
Q
A
Q
A
Q
A

*A Yes, sir, I was.
Q Who was with you?
O'Conner boy.
Do you know his first name?
Marcie O'Conner.
This man here, J. R. McCallister, was he with you?
No, sir.
You say that O'Conner boy is here somewhere?
Yes, sir, I saw him a little while ago.
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BY MR. PRICE: Sheriff, will you call him?

Q Is this the boy that was with you at the still?
A

Yes, sir.

Cross Examination
BY MR. BRYANT:
Q When did you see this O'Conner boy last, \Vallace?
A When?
Q Before you saw him here ~oday?
A I seen him last night.
Q Where did you see him?
A At home, at my Grand-daddy's.
Q Who is your Grand-daddy?
A Mr. Ayers.
122*
*Q Mr. Ayers?
A Yes, sir.
Q How near Riley does Mr. Ayers live?·
A Well, I suppose about two miles.
Q How old are you, Wallace?
A Sixteen.
Q You were tried by the Juvenile Judge, Mr. Hooper, were
you not?
A Yes, sir.
Q And convicted by him?
A Yes, sir.
Q And therefore you were disposed of. When did you come
back over here?
A Last night.
Q What kin are you to Riley?
A He is my uncle.
Q You. had been over here living with him, hadn't you, before
you were caught up there?
A I had stayed with him some.
Q You had been staying with him up to the time you were
caught at that still?
A Yes, sir, off and on.
Q Where did you spend the night before that day that you
were caught there?
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A
Q
ner boy
A
Q
A

With him.
What do you come in here, Wallace, and say that the O'Conwas there instead of Riley, for?
Well,. because it was him.
Huh?
Because it was him.
Q Isn't it because you want to save your uncle?
123*
*A .No, sir, it is not.
Q What was going on at your uncle's house, Riley's
house, the day before you were caught at that still?
A Wasn't nothing going on that I know of.
Q Nothing going on there at all?

A

N~~~

.

Q Anybody doing any work around there?
A No, sir.
Q Who put that still where it was found by the officers?
A I guess Aldridge did.
Q Now, Wallace, don't you know that Aldridge and Riley have
been working together in this moonshine game?
.
A No, sir, I don't.
Q You don't mean to say they haven't, do you?
A Yes, sir.
Q Riley didn't know anything about that still being up there,
did he?
A No, sir.
Q How do you know he didn't?
A I don't guess he did. Not that I knowed of.
Q And he and Riley and Aldridge are mighty good chums,
aren't they, have been chumming together, running together a good
deal?
A I don't know about that.
Q And still you have been living over here about a year?
A Yes, sir.
Q Living with Riley most of the time?
A No, sir, just been living off and on since Christmas.
124*
*Q When you weren't on where were you off?
A At my Grand-daddy's.
Q You mean to say-you know, Wallace, you are sworn to tell
the truth-do you mean to say that you don't know· that Riley and
Aldridge have been chumming together?
A No, sir, I don't know it.
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Q Did you see them together?
A

Not as I know of.

Q You never saw them together?
A

I have saw them together.

Q Where?
A

I have se.en them at his house and different places.

Q Whose house, Riley's?
A

Yes, sir.
Q He has spent the night there right often? I am talking about
Aldridge. He has spent the night there a good deal ?
A Yes, sir.
Q Is Aldridge married or not?
A .No, sir, not as I know of.
Q How was O'Conner dressed that morning?
A Well, he had on same pants and shoes he has got on now,
and shirt.
Q Same sweater too?
A No, sir, it is not the same sweater.
Q When did he get that sweater?
A I don't know. when he got that.
Q Substantially like Riley's sweater? You saw them standing
up there together?
A Looked a little bit alike.
Q Now, Wallace, you know what Judge Hooper told
125* you, if *you didn't go straight?
Objection.
BY MR. BRYANT: Wait until I get through.
BY THE COURT: I don't know what he is going to
say Judge Hooper told him.

Q You know what Judge Hooper told you about going straight
and telling the truth and living the proper life, don't you?
A Yes, sir.
Q And still you come in here now and say that Riley wasn't
there?
A Yes, sir.
Q And O'Conner was?
A Yes, sir.

-------~----~
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Q What part in this operation did O'Conner have?
A

None that I know of.

Q Who told the other fellow to go up yonder and watch out
just before the officers hollered?
A I don't know.
Q Didn't you hear somebody? You were all three together,
weren't you?
A Yes, sir.
Q Didn't Riley-Isn't it a fact that Riley himself tqld either
you-told you to go up yonder and watch?
A No, sir.
Q Who did he tell ?
A Didn't no one.
126*
*Q That wasn't said up there at all?
A Not that I know of.
Q You were right there and whistled?
A I did.
Q Who answered you?
A Aldridge.
Q What did the man you say was O'Conner bring up there
with him?
A Jars.
Q What else?
A Gun.
Q Y ott fellows talked this over last night, didn't you?
A No, sir.
Q Did not talk this over last night?
A No, sir.
Q And you spent the night at Riley's house?
A I didn't spend the night at Riley's house.
Q At your Grand-daddy's house?
A Yes, sir.
Q Y ott saw Riley last night?
A No, sir.
Q Y ott didn't see Riley last night?
A No, sir.
Q Did you see him this morning?
A Yes, sir.
Q You talked it over together?
A .No, sir.
Q Didn't say anything to Riley about what you were going to
testify to down here?

J. R·. McCallister vs. Commonw~alth

of Virginia

95

A No, sir.
*Q He didn't say anything to you about what you should
testify to?
A No, sir.
Q What time did you leave Riley's?
A I don't know.
Q Who did you come with?
A Luther O'Conner.
Q Brother of this O'Conner?
A Yes, sir.
Q He brought you here to come into court and tell his brother
was up at that still?
A Yes, sir.
Q He knew what you were coming for?
A He said Mr. Stephenson sent for me.
127*

BY MR. STEPHENSON: That is right. .

Q Mr. Stephenson sent for you?
A

Yes, sir.
Q And sent the brother of the man you are going to tell on?
A Yes, sir.
Q You and that O'Conner that came over with you talked
about it on the way over, of course?
A No, sir.
Q Didn't talk about it?
A No, sir.
(Witness stands aside.)
128*

*J.

R. McCALLISTER,

I

another witness of lawful age, being first duly sworn, te.stified as fol~
lows:
BY MR. STEPHENSON:

Q You are the defendant here, Mr. McCallister, charged with
the operation of a still at the time as is stated by the sheriff as being
March 14, 1930. Were you at that still, Mr. McCallister?
A No, sir.
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Q Did you have any interest in it?
A

No, sir.

Q Where were you that day, Mr. McCallister; tell the jury
where you were?
A I was at home early in the morning.
Q Where did you go that day?
A Over to Mr. O'Ferrell's, this side of White Sulphur.
Q Had you seen Mr. O'Ferrell? How soon previously to that
had you talked to Mr. O'Ferrell or seen him?
A The day before, on the 13th.
Q Where .did you see him?
A Atmyhome.
Q What occurred on that occasion?
A Mr. O'Ferrell: I had bought some sheep from Mr. O'Ferrell
and there were three sheep I didn't get that was in the woods and he
come over to tell me that he had gotten them up and for me to come
and get them.
Q Well, what occurred while he was there?
129*
*A Where you mean?
Q At your house. I say what occurred besides that, anything else?
A Well, Mr. O'Ferrell asked Mr. Armentrout to come over and
see about painting the house, or something like that.
Q Well, was anything arranged about when that bid was. to .be
made on that property, on his house?
A I couldn't tell you, Mr. Stephenson, I don't know.
Q You don't understand me. Was anything said at that time
about when Mr. Armentrout was to go and look at the job?
A Mr. Armentrout told me we would go the next morning. I
didn't. hear him and Mr. O'Ferrell make any contract.
Q You didn't hear him and Mr. O'Ferrell make any contract?
A No, sir.
Q Did. yotl go the next morning?
A . Yes, sir.
Q Was that the same day this still was raided?
A Yes, sir.
Q When did you hear of the still being raided?
A At Mr. John Cline's store.
Q When?
A On the 14th, about ten o'clock, as near as I can tell you.
Q What time did you leave home, Mr. McCallister?
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A

I couldn't say, but around 6 .:30. I couldn't say.
Q Which way did you go?
130*
*A Went the old Staunton Turnpike.
Q Do you know the dictance from where you live to Mr.
O'Ferrell's?
A Indeed I don't.
Q How long did it take you to go there?
A I couldn't tell you that, Mr. Stephenson.
Q I don't mean the exact minute, but when did you arrive at
Mr. O'Ferrell's that morning?
A Something in the neighborhood of ten o'clock, in my judgment.
Q What did you do and where did you go?
A I stood in the yard. Mr. Kelly and I stood and talked while
Mr. Armentrout and Mr. O'Ferrell made arrangements about painting
the house.
Q Answer this question, Mr. McCallister: Is that your gun?
A .No, sir.
Q Have you any gun like that?
A No, sir.
Q Were you up that hollow that morning this still was raided
with any gun, with anyone at all?
A No, sir.

Cross-Examination
BY MR. BRYANT:

Q Whose gun is it?
A I don't know.
Q Never saw it before?
A No, sir.
131 *
*Q Which O'Conner is that that Wallace said was there
and you not there?
A He said Marcie O'Conner.
Q Marsh?
A Marcie.
Q How do you spell it?
A I don't know myself how to spell it.
Q Morris?
A Marcie.
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Q What kin are you to him?
A

Brother-in-laws.

Q Brothers-in-law?
A

Bother-in-laws.

Q Any blood kin?
A

No, sir.

Q Raised together up there in the Oglie's Creek section, weren't
you?
A

No, I was raised before, I might say before his time, I guess.

Q You have been running together?
A

No, sir.

Q I don't mean every day, but running together how much?
A

I see him occasionally.

Q Huh?
· A I see him occasionally.
Q You heard Wallace say that he hadn't talked to you about
what he· was going to testify to; is that right?·
A That is correct.
Q You saw him this morning?
A I saw him this morning.
132*
*Q · Taled to him some?
A Might have been a few words passed, but scarcely any.
Q When did you first learn that he was going to tell he saw
O'Conner there and not you?
A Never learned until Mr. Stephenson told me.
Q When did he tell you?
A This morning.
Q When did you see Mr. Stephenson before this morning, last
before this morning?
A I can't recall just exactly.
Q And you didn't know until this morning?
A No, sir.
Q Didn't know about the other O'Conner boy going over after
Marcie O'Conner?
A I did not.
Q How near does the other O'Conner boy live to you?
A Oh, quarter of a mile, I reckon.
Q Riley, do you mean to say that anything goes on among that
section, or the flock of you-when I say flock, you know what I mean
-that the others don't know about it, as a general rule?
A I do.
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Q And you repeat, do you, that you didn't know about that?
A I did not.
Q That Wallace was going to come here and say you weren't
there and you didn't know a thing in the world about that still?
A I did not.
133*
*Q You don't know who made it?
A No, sir.
Q You don't know who made those mash boxes?
A No, sir.
Q You don't know who made that trough?
A No, sir.
Q How fast can you run when you are scared?
A How is that?
Q How fast can you run when you are scared?
A It has been a good while since I was scared; I couldn't tell
you.·
Q When you are not scared, how fast can you run?
A I don't know, Mr. Bryant. I have never got out and timed
myself.
Q You know every path and every trail in that general section
where that still was found, and in that Oglie's Creek and Johnson's
Creek section, and that whole country up there?
A No, sir.
Q · You know every short cut and every path and every trail?
A I do not.
Q Most of it?
A I do not.
Q Don't know most of it?
A ,,:o·'
ldo not.
Q You are not guilty ?
A Not guilty.
Q Why did you come down here and give yourself up to the
sheriff?
134*
A Mr. Stephenson sent me word to come down, *there
was a warrant for me.
Q Where were you when you got that word?
A I was at home.
Q How were you dressed that morning, Riley?
A Which morning was that?
Q That morning that the still was raided?
A I had a light suit of clothes on, as well as I remember.

·'

~

. , J.
..•.
~
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.Q
A
gmgs.
Q
A
Q
A
Q
A
Q
A

Have on leggings?
No, sir, I never had on any leggings, I haven't got any leg-

Any boots or woodmen's shoes?
Yes, sir.
·
Have them on?
No, sir.
Didn't have them on?
No, sir.
Don't you wear them nearly all the time?
No, sir, I don't wear them all the time.
Q I said nearly all the time?
A I wear them when I am working.
Q What sort of work do you do?
A Farming now.
Q And you didn't know anything about Wallace's coming here,
or anything about what he was going to tell?
A I did not.

Re-Direct Examination
BY MR. STEPHENSON:

Q As far as you know, Wallace had never told what he knew
about the matter until he came here?
A No, sir.
(Witness stands aside.)
135*

*REBUTTAL EVIDENCE,
L. H. HEPLER,

being recalled on behalf of the Commonwealth, testified as follows:
BY MR. BRYANT:

Q Mr. Hepler, do you kpow the lay of the country and the
distances and all pretty well up in that section in which the still was
found?
A Fairly well; yes, sir.
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Q About how long-you know where Riley lives?
A

Yes, sir.

Q About how long would it take a man, going by the most
direct route, afoot, take a man afoot, going by the most direct route,
for the point at which that still was found to Riley McCallister's
house?
A I judge about fifteen minutes
Q If a fellow is pretty well scared, he might beat that, wouldn't
he?
BY MR. STEPHENSON: Object to that.
I

A I don't think it was over a half a mile between the still and
Riley McCallister's house. I think I could go there myself in that
.
time.
Q Any creek to ford?
A A little branch. You could jump across it.

*Cross Examination

136*

BY MR. PRICE:

''
I

Q Whose land was this still on?
A I don't know; I don't know whether O'Conner's.
Q What other people, some of the noted families was there
·
on their line ?
A I don't know where the line is at all..
Q It ain't on the McCallister land?
A I don't know at all.
Re-Direct Examination
BY MR. BRYANT:

·Q . You have been sheriff for how long?
A

In the third year.

.

Q · Have you any idea how many stills you have broken up?
BY MR. PRICE: .What has that got to do with it?
It is immaterial if he broke up a thousand.
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BY THE COURT: Sustained.

Q Is it your experience that a man who puts up a still generally
puts it on his own land, or on other land?
137*

*OBJECTION: Defendant, by counsel, objects to
the foregoing question.
BY THE COURT: Objection sustained. The jury·
is just as good a judge of that as you and I are.
(Witness

stan~s

aside.)

LLOYD ROSE,
being recalled on behalf of the Commonwealth, testified as follows:
BY MR. BRYANT:
Q Mr. Rose, you were born and raised-I don't know whether
you were born and raised-how long have you lived up·in that general
·
section?
A All my life, practically.- ·
Q Your father lives· up there still?
·
A Yes, sir.
138*
*Q Do you know the lay of the land around in that section in which this still was found, and between that point and
where Riley McCallister lives?
A Very well.
Q How long, in your judgment-you were raised in the coun·
·
try, you s.aid?
A Yes, sir.
Q Been in the woods a great deal?
.
A Yes, sir.
Q How long do you think it would take a man afoot to make a
quick trip from ~here that still was found to Riley McCallister's house
by the most direct route?
·
A About ten minutes.
(Witness stands aside.)
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139*

*And the Judge of said court certifies that the foregoing
evidence was all of the evidence introduced by the Commonwealth and by the defendant respectively; and at the conclusion of the
introduction of the evidence by the Commonwealth in chief the defendant by counsel moved the court to strike out all of the evidence
offered on behalf of. the Commonwealth upon the ground that said
evidence was insufficient, and that the Commonwealth had failed to
show that the defendant had done any act in connection with manufacturing ardent spirits; and upon the further ground that the charge in
the indictment and the bill of particulars was manufacturing ardent
spirits, and that there was no charge in the indictment or bill of particulars against the· defendant of assisting or. aiding and abetting in
the manufacture of ardent spirits, but the court over-ruled said motion
to strike out said evidence and the defendant thereupon excepted. And
after the conclusion of the evidence and the argument of counsel, and
after the Jury had returned their verdict, defendant moved the court
to set aside the verdict of the Jury as contrary to the law and the
evidence, and grant the defendant a new trial, but the court over-ruled
said motions and the defendant by counsel excepted and tenders this
his bill of exception No. 1 and prays that the same mav be
140* signed, sealed, and enrolled and made a p~ut *of the record
which is accordingly done on this 16th day of June, 1930, and
within sixty days after the rendering of the judgment in this case.
Given under my hand this 16th day of June, 1930.
BENJAMIN ·H.f\D.EN,
Judge of the Circuit Court of Alleghany· County, Virginia.
141 * *IN THE CIRCUIT COURT OF ALLEGHANY·
COUNTY
COMMONWEALTH OF VIRGINIA ................. . Plaintiff
vs.
J. R. McCALLISTER ............. ~ ................ Defendant
BILL OF EXCEPTIONS NO . 2
BE IT REMEMBERED that upon a trial o£ this case and on
motion of the Commonwealth,· instructions 1, 2, 3, and 4 were given,
which are as follows:
.
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142*

*1

a

The Court instructs the jury that all persons found at distillery where ardent spirits are being manufactured are prima facie
guilty of the manufacture of same, or aiding and abetting in such
manufacture, and if the jury in this case believe from the evidence,
beyond a reasonable doubt, that the defendant, J. R. McCallister, was
found by the officers on the morning of March 14, 1930, at a distillery
in Alleghany County; Virginia, where ardent spirits were being manufactured, this raises a prima facie presumption that the defendant,
J. R. McCallister, was manufacturing, or aiding and abetting in the
manufacturing of such ardent spirits, and this prima facie presumption, unless rebutted by the other evidence in this case, is sufficient to
entitl_e the jury to find the defendant guilty.
143*

*2

The Court instructs the jury that if they believe from the eviqence, beyond a reasonable doubt, that on the morning of March 14,
1930, J. R. McCallister and Wallace McCallister were seen by the
officers approaching toward the still in question, and at that time J. R.
McCallister was carrying one or more cartons of empty fruit jars, and
a shotgun, and that either J. R. McCallister or Wallace McCallister,
whistled, and that a person at the still in question, shortly thereafter,
whistled; and if the jury further believe, from the evidence, beyond a
reasonable doubt, that Wallace McCallister and J. R. McCallister proceeded to said still; and if the jury further believe; beyond a reasonable doubt, that said still was then in operation and distilled ardent
spirits were then being manufactured by means of said still, and that
the defendant, J. R. McCallister, aided and abetted in such manufacture, then the jury should find the defendant guilty..
144*

*3

The Court instructs the jury that if they believe from the evidence, beyond a reasonable doubt, that the defendant, J. R. McCallister, on the occasion in question, either manufactured distilled ardent
spirits, or aided and abetted someone else to manufacture such ardent
spirits, then the jury should find the defendant guilty and fix his
punishment by confinement in the penitentiary for not less than one
year· nor more than five. years, or, in the discretion of the jury, by con-
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finement in jail not less than six months nor more than twelve months,
and by a fine not exceeding five hundred dollars.
145*

*4

The Court instructs the jury that if they believe from the evidence in this case beyond a reasonable doubt that the defendant was at
the still in question on the day in question while distilled ardent spirits
were being manufactured in said still and that he did anything, or said
anything to assist in the operation of said still and the manufacturing
of distilled ardent spirits in said still, or to help or encourage others
in the operation of said still, such action, or any of such actions by
him would constitute his aiding and abetting in the manufacture of
distilled ardent spirits.
146*

*And the defendant by counsel objected to the giving of
all of said instructions upon the following grounds :

FIRST : .That the indictment and bill of particulars in this case
charges the defendant with manufacturing distilled ardent spirits, and
the Commonwealth cannot rely upon any other charge except this, as
the bill of particulars has been filed limiting the charge to the manufacture of ardent spirits, and, therefore, the Jury should not be instructed that the defendant could be convicted of aiding or abetting
someone else in the manufacturing of ardent spirits, which objection
was made to instructions 1, 2, 3, and 4.
SECOND: The defendant, by counsel, objected to the giving
of said instruction No. 1 upon the further ground that the defendant's
presence at the still at the time of the alleged offense does not raise
any presumption against him, for the reason that the Commonwealth's
evidence showed that the defendant had just reached the scene of the
still and that the evidence showed that he had not done anything toward manufacturing ardent spirits, and, therefore, the Commonwealth's own evidence showed that the presumption was of no affect;
but the court over-ruled said objection to said instructions and gave
said instructions to the jury, whereupon the defendant by coun147* sel excepted to the *giving of said instructions and tenders this
his bill of exceptions No. 2, which he prays may be signed,
sealed, and enrolled and rpade a part of the record, which is accordingly done this 16th day of June, 1930.
Given under my hand this 16th day of June,'1930.
BENJAMIN HADEN,
Judge of the Circuit Court of Alleghany County.
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148*

*IN THE CIRCUIT COURT OF ALLEGHANY
COUNTY

COMMONWEALTH OF VIRGINIA ................. . Plaintiff
vs.

J.

R. McCALLISTER ............ ·................. . Defendant

BILL OF EXCEPTIONS NO. 3
BE IT REMEMBERED that upon a trial of this case the defendant, by counsel, requested the court to give the following instructions to the jury, to-wit:
Instructions Nos. "D" and "E" and called the court's attention to
the fact that the only charge for which the defendant could be indicted
under the indictment and the bill of particulars was manufacturing.
ardent spirits, but the court refused to give the said instruction "D,"
and the defendant by counsel also requested the court to give instruction "E" so that the jury would not be misled by the:; allegation of
former conviction, which in fact did not increase the punishment in
this case. The said instructions "D" and "E" are as follows:
149*

*(d)

The court instructs the jury that in order to convict the defendant the Commonwealth must prove beyond all reasonable doubt that
the defendant was present at the still, on March 14, 1930, and that he
was then and there engaged in the manufacture of distilled ardent
spirits, and unless this is so proven, the jury should acquit the defendant.
150*

*(e)

The Court instructs the jury that the allegations and proof of a
former conviction of the defendant does not increase the punishment
in this case, and should not be considered by the jury in arriving at
their verdict.
151 *

*But the court refused to give the foregoing instructions
"D" and "E"' and the defendant by counsel excepted to said
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ruling of the court and tenders this, his bill of exceptions No. 3, which
he prays may be signed, sealed, and enrolled and made a part of the
record, which is accordingly done this 16th day of June, 1930, and
within sixty days after the rendering of the judgment in this case.
· Given under my hand this 16th day of June, 1930.
BENJAMIN HADEN,
Judge of the Circuit Court of Alleghany County, Virginia.
152*

*IN THE CIRCUIT COURT OF ALLEGHANY
COUNTY

COMMONWEALTH OF VIRGINIA ................. . Plaintiff
vs.
J. R. McCALLISTER ........................ , .•... Defendant
BILL OF EXCEPTIONS NO. 4
BE IT REMEMBERED that upon a trial of this case counsel
for the defendant, in the argument to the jury, complimented the
various witnesses for the defendant, and especially John W. O'Ferrall,
J. W. Kelly, and John Cline, arguing to the jury that they were men
of stand,ing and reputation and had no reason to testify falsely or misrepresent the facts, and in reply thereto, during the concluding argument before the jury by Julian Bryant, attorney for the Commonwealth, the said Commonwealth's attor.ney made the following argument to the jury:
. . ·
·
153*

*
The officers, ·gentlemen, not because they are
officers, but the standing of people recognized by the law
and by the courts, when they permit evidence on the question of reputation, the reputation of a man, woman, or
.. Child is a most valuable asset, . a most valuable asset. As
long as th~y continue to do right it cannot be taken away
.from them by anybody.· These officers' reputation you
know. You don't believe that they can come in here and
frame Riley McCallister, or anybody else. In the prosecution of'their duty, which is arduous, they had to run great
physical risks, they have to go through much physical en-
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durance and disagreeable things, laying out · at night.
Whether we approve or disapprove of this prohibition law,
it is the law, it is the law, and the officers are sworn to enforce it. I want to say to you that if you don't want it
upheld, and I believe you do, our Sheriff in the-BY MR. PRICE: I submit that it is absolutely improper argument. He is testifying as to the character of the
Sheriff. It is improper.
BY THE COURT: I don't think he is testifying as'
to the character of the Sheriff.
BY MR. PRICE: He is stating what the Sheriff has
done. I save the point, Your Honor.
154*

*
. . You are not going to let your sympathy to the
woman and their little child-if you don't uphold the hands
of the officers in the discharge of their duties, when the
evidence is as strong as it is in this case, a man found
manufacturing ardent spirits in a case as clear as this case
is and refqse to inflict punishment, then the fault is not
mine, it is yours. I don't mean that I want to unfairly or
improperly influence you, but I mean that it behooves you,
not only under your oaths as jurors, but under your duties
as citizens, to uphold the hands of the officers, and when
they bring you evidence as strong as this, it is certainly-BY MR. PRICE: I think that is improper.
. BY THE COURT: Overruled.
BY MR. PRICE: Exception.

155*

*And the defendant by counsel objected to said argument
by the said· Julian Bryant, Commonwealth's Attorney, and
called the court's attention to the argument as being improper, but the
court over-ruled said objection and the defendant by counsel excepted
to all of the said foregoing statements made by the said- Commonwealth's Attorney and tenders this, his bill of exceptions .No.4, which
he prays may be signed, sealed, and enrolled and made a part of the
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record in this c~se, which is accordingly done this 16th day of June,
1930, and within sixty days after the ruling of the judgment in this
case.
Given under my hand this 16th day of June, 1930.
BENJAMIN HADEN,
Judge of the Circuit Court of Alleghany County, Virginia.
156*

*IN THE CIRCUIT COURT OF ALLEGHANY
COUNTY

COMMONWEALTH OF VIRGINIA
vs.
J. R. McCALLISTER
BILL OF EXCEPTION NO. 5
BE IT REMEMBERED that upon the trial of this case that the
court on its own motion gave instruction "A," which is as follows:
157*

*(a)

The court instructs the jury that under the law of the State of
of Virginia all persons found at a distillery where ardent spirits are
being manufactured shall ·be deemed prima facie guilty of manufacturing same, or aiding and abetting in such manufacture, but this is a
rebuttal presumption and if, after having heard all the evidence introduced in this cause, both upon behalf of the Commonwealth and the
defendant, J. R. McCallister, there remains in your minds a reasonable doubt as to _whether or not J. R. McCallister was manufacturing
ardent spirits or was aiding and abetting in the manufacture of ardent
spirits, you should find the prisoner not guilty.
*And the defendant by counsel moved the court to give
instructions "X,"- "B," and "C," which instructions as tendered
were as follows:
158*
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159*

*(x)

The Court instructs the jury that the Commonwealth has a right
to prove the general reputation of the defendant in this case, but that
the defendant cannot be convicted on proo fof general reputation
alone, but such reputation if proven to· exist a reasonable time before·
the offense may be considered along with all the other evidence in the
case, in determining whether or not the defendant is guilty,
160*

*(b)

The Court further instructs the jury that the law presumes every
man charged with a crime to be innocent and the burden rests upon the
Commonwealth to show by the evidence beyond all reasonable doubt,
that the prisoner is guilty as charged, and it is not sufficient that the
several facts and circumstances proved are consistent with his .guilt,
but they must be inconsistent with and exclude every reasonable hypothesis of his innocence.
161*

*(c)

The court further instructs the jury that the burden rests upon
the Commonwealth to show beyopd a reasonable doubt that the prisoner was present and operating, and aiding and abetting in operating,
a still on March 14, 1930, and, unless the Commonwealth has proven
this beyond a reasonable doubt, they shall find the prisoner not guilty.
162*

*And the court gave said instructions "X" and "B" as
asked for by the defendant, but amended the said instruction
"C" so that said instruction "C" as amended and given by the court
read as follows:
The Court further instruct~ _the jury that the burden rests upon
the Commonwealth to show beyQnd a reasonable doubt that the prisoner was manufacturing ardent spirits or present, aiding, and abetting
in the manufacture of ardent spirits on March 14, 1930, and, unless
the Commonwealth has proven this beyond a reasonable doubt, they
shall find the prisoner not guilty.
And the defendant by counsel excepted .to the court's action in
giving said instruction "C" as amended, and in giving said instruction
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"A," and. tenders this, his bill of exception No. 5, which he prays may
be signed, sealed, and enrolled and made a part of the record on this
June 16, 1930, and within sixty days froin the final order in this case;
and the Judge hereby certifies that the foregoing instructions "A,"
"X," "B," and "C" (as amended) and the instructions mentioned in
Bill of Exception .No.2 were all instructions given to the jury upon a
trial of this case, and the foregoing instructions are hereby made a
.
part of the record in this case.
Given under my hand this 16th day of June, 1930.
BENJAMIN HADEN,
Judge of the CircuitCourt of Alleghany County.
"For identification B. H. Judge."
163*

*AUTHENTICATION

Virginia: .
. Alleghany ~ounty, to-wit:
I, Olin J. Payne, Clerk of the Circuit Court of the County afore·
said iil.the State of Virginia, hereby certify that the foregoing is a true
and complete transcript of the record and proceedings of the cause
therein named, as the same appears on file and record in my office.
And, that, said transcript has been made for the defendant after due
notice from him to the attorney representing the Commonwealth.
Given under my hand this 5th day of July, 1930.
OLIN J. PAYNE, Clerk.
Fee ..................... $50.00
f\llowed for copy. . . . . . . . . . 25 . 00
Balance ............. $25.00
A Copy, Teste:
H. H. WAYT, Clerk.
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