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Supreme. Ceurt of Appeals of Virginia
AT RICHMOND.

SOUTHERN R·AILWAY COJ\1:PANY, Appellant,

vs.
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OF H. G. SHIRLEY, HIGHWAY COMMISSIONER,
Appellee.
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To the Honorable Judges of the Supreme
of Virginia.:

Oot~trt

of Appeals

Comes now .Southern Raihva.y Company, defendant below
before the State Corporation Commission, and appellant
here, and, feeling itself aggrieved by the judgment, order and
decree herein rendered against it by the State Corporation
Commission ·on the 8th day of ~{arch, 1932, respectfully petitions this Honorable Court for an appeal from said judg·ment, order and decree, and for reversal thereof, and, in
support of its said petition for appeal, and of its said prayer
for reversal, respectfully shows the, Court:
STATE·ME·NT OF THE CASE.
The one controlling issue herein, determinative oi the
whole cause, is as to the constitutionality, under the due process clause Qf A.rticle 1, section 11, of the Constitution of
Virginia, and under the due process clause of the 14th Amendment to the Constitution of the United States, of the Act of
the General Assembly of :Virginia identified as Chapter 62,
Ac.ts 1930, approved February 27, 1930. The answer to that
issue 'vill answer all the subordinate questions raised by
the assignments of error.
This issue was raised below by appellant's demurrer in-terposed to the complaint of appellee, complainant below.
(R., 9.) It was argued and briefed by both parties. Th~ Cor-
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poration Commission called for rearg11ment, which was had .
.After keeping the case under consideration from Marl!h 30,
1931, to 1\{arch 8, 1932, the Commission decided th6 issue
ag·ainst the contentions of appellant, held the statutt to be
constitutional, and overruled appellant's demurrer. (R., 15.)
The Corporation Commission filed au .elaborate opinion setting forth the grounds and reasoning upon which its holding· was based. (R., 17.)
The appellant having elected to stand upon its demurrer
and upon the legal position therein asserted, the C'ommission, in the same order and decree, entered a final order
against. appellant directing that it ''do forthwith proceed to
provide all equipment and material, and to construct, within
its right of way, limits on State Highway Route No. 12,
Project 460-E, over its tracks and rights of way at Antlers
(Mecklenburg County), Virginia, an overhead crossing in
accordance with the plans and specifications submitted by
the State Highway Commisisoner by communication dated
January 7, 1931, to Southern Railway System, copy of which
appears as Exhibit A with the complaint''. (R., 6.)
In view of the announced intention of the appellant to appeal to this Court, the Corporation Commission suspended it~
final order Without bond for 90 days, to allow this appeal.
(R., 16.)
THE STATUTE IN QUESTIO,N.
The sole support for the action of the complainant below, appellee here, the State Highway Commissioner, and the
sole support for the final order of the Corporation Commission ordering appellant to comply with the requirement of
the Highway Commissioner, by all of which appellant's
property would be taken, is the said statute of Virginia, Chapter 62, Acts 1930, approved February 27, 1930, hereinafter
. referred to as t.he ''Act of 1930' ', asserted by appellant to
be unconstitutional and void for want of due process, but
sustained as va.lid by the Corporation Gom.mission. The said
Act of 1930 is printed in full as Appendix A hereto. In so
far as pertinent to the present controversy, it provides:

* * * Whenever the elimination of an existing crossing a.t grade of a State road by a. railroad, or a railroad by
a State road, and the substitution ther·efor of an overhead
* * * crossing becom-es, in the opinion of the State ·High'lvay Co1nmissiot~er, necessary for public safety and con-
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venience, ~ ~ * the State Highway Comrnissioner shall notify in writing the railroad company * * * upon which
the existing crossing at g·rade * • * is, * * * stating particularly the point at which • * * the existing
grade crossing is to be eliminate(l * * * and that the
pttblic safety o'r convenience requires that the crossing·· be
made * * * above * * * the tracks of said railroad, ·or that the existing grade crossing should be elimin..:
ated or abolished, and a crossing construc-ted above * * "'
the tracks of said railroad, * * *, and shall submit to
said railroad company plans and spee.ifications of the proposed work, the said crossing to be deemed to start at the
points on each side of the tracks of the railroad where· the
grade under the plans and specifications herein provided for
leaves the ground line ·of the State road to go over • • *
the tracks of the railroad, and to include all work and structures between said points. It shall there~tpon be the duty of
_the railroad co1npa'W!J to provide all equipment and materials
and constr~wt the overhead * * * crossing, • * ?.=
in accordance with the plans and specifications submitted by
the State Highway Commissioner, within its right of way
limits and the State Highway Commissioner such portion
outside of said railroad right of way limits or such other
division of the work as may be mutually agreed on. (Italics
·added.)
There follow, in the statute, provisions : (1) authorizing
the railroad, if dissatisfied with the plans and specifications
submitted by the State Highway Commissioner, to petition
the State Corporation Commission, setting out its objections
thereto and recommending plans and specifications in lieu
thereof, and authorizing the Commission to hear the complaint, solely a.s to the plans and specifications, and to approve those submitted by the Highway Commissioner, or
others in lieu thereof; ( 2) undertaking to make it the railroad's duty, in such event, to furnish materials and construct
in accordance with the plans and specifications approved by
the Corporation Commission; a.nd ( 3) purporting to impose
on the raihoad one-half the total cost of the work done both
by it within, and by the Highway Commissioner without, the
right of 'vay limits, and the obligation to maintan the portion within the right of way lines, except the surface of
the roadway.
·· The statute ·contains no provision requiring the Highway
Commissioner to give the railroad company notice or to al-
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low it a hea.ri_ng before he makes his finding and determination that public safety and convenience require the elimination of the grade crossing and the substitution of the overhead ·crossing· at the expense, in part, of the rai1road. It lays
down no rule of law, sets no standard, as to when public
safety and convenience may be determined to require such
construction. It does not require the Highway Commissioner to take or consider evidence, to hold a hea.ring, to give
the railroad opportunity to object or to be· heard in opposition. It provides for no semblance of primary, procedural
due process •of law. It undertakes to confer on the Highway
Commissioner, an administrative official, uncontrolled and
arbitrary power to make a determination and requirement
which will take the railroad's property, without notice, without right to contest, without hearing, without evidence, merely
upon his ea; parte formulation of his personal opinion.
}foreover, there is no provision in the statute for appeal
from the determination and requirement made by the Highway Commissioner or for a judicial revi-ew in a.ny forum of
the merits of his finding that public safety and convenience
require the overhead crossing to be provided. This is admitted, and it was further admitted, both by appellee below
and by the Corporation Commission in its opinion ( R., 26),
that there is no provision in the statute law of Virginia for
such judicial· review. 'rhe Act of 1930 undertakes to confer
on the Highway Commissioner the power to take the railroad's property by an arbitrary exercise of personal and
uncontrolled discretion, based solely on ea; parte formulalation of his personal opinion, without ;notice, without hearing, and to make that exercise of discretion final and unappealable and subject to no judicial review.
The question arises on the face of the statute whether,
under ''a government of la.ws and not of men'' such power
ctt:Q be conferred upon an administrative officer, conRistently
with due process.
_

THE ACTION OF THE HIGHWAY COMMISSIONER
UNDER THE ASSAILED· STATUTE.
It will be noticed that the only steps the statute requires
the Highway Commissioner to take, in order to create and
· perfect the supposed legal ''duty'' of the railroad to furnish
materials and construct, are :
First: That he form his ea; parte opinion that public
· safety and convenience require the construction;
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Second: After his opinion is for111ed, tha.t he notify the.
rfl;~lrQ~9 i~ W~It~~s-,: st~ti~~ ~~~r~ ·th~-· CO!lstru~tiOlJ is required to be made; and notifying of his determination that
Pri~ltc· ~~~~t!, ~~·r,: cr~~-~~~~·en.~:e· req~i~~- -~t; - . · · --·: - - -

.

Third: That he submit plans and specifications ~~r the

W<?r~~

Acting solely und~r the s~pposed authority of this statut~, ~ ... G~ ~~~f~!Y;-.l~~ ·i·~l~ti!t -~~~pla~ri~nt· o~~9:W, ·as State
f.!:1g'h'Y~Y 9~H*!:P.-IS.S~Ptt?r
V~rg~!ll!l, ~':~.t~put giV~n~ t~e apI?~~1a~t-ll:f?~IC~ ~~~ ~v~f!18·~t._ ~ff~rdp~g ~t ()pportunty to. be
h~ard, :e~rs1.1~nt to np · ~O.~t. -<?~ l~ga:~ ·p~()~4~r~~ a.nd ~chng
merely 1n th~ forum of Ins own :pund, consCience; and discreHpn;. a.rrtved at· tlie oP,i'ltion' that 'p-qblic sa.fetj' -arid- C{)nvenience required ~the"'elimhiatiori
existing grade crossing
of State I-Iig·hw~y Route 12.'with'appellant's.·rai~road near

gf

of' a.n

A~t{ef~,. ~~~~k~~~~l!~~·· 9~~~~y, V~r~;hiia; ~-~g th~.' ~ubstitutio11

Ill heu ther~of of an overhead hrghwa.y crossing over the
track's~
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~~V~ll.S' ~?.r~~~ !I~~~ oBi~i~n~ ~~ 1?qr~e, he tlu~n gave ~pJ?el
lant notice In wnh~g? d~t~d J~_nt;t.3:~Y !' ·1~?.~~ 0.~ ~~e qp1nio~
~~ h~q ~~~:~.dy f~r!Pe~ a~d ~~~ ?et~r~~n~t~o~ ~~ ~~(l already
made In his· o\vn mi:qd~ With whiCp no bee 'lie ·subnntte¢1 plans
and specifications' ror ..fhe worl}; 'and hi 'which ri9tf~ he' called
upo:q appellaiifto ·"proceed forthwith to provide· tP.e eq1Jipment .~nd ~aterials . 'arid <!onstruct the overhead crossing
iii· ~ccpr'd~~ce 'vith 'the· plans·· and· ·specificii.tipns llerein submitt~d, \vithiri fhe·rr ht of 'way~lhnits';~··-'{:a., 7~'). . .
. ·let.te:r·
;r
20,
.
19_31 (~~' S),"I~ .~~~~~ ~f ~f1-I4 ~~3:t It d~q ~~~ ag~ee WI~~ ~he
H~g~,v~y Pow~~~l~~~r '~ op1~on. th~t t~e· .P~~lc safety ~d
convenience required the ehmlnahon of ~aid grade crossing
&nd the 'buildiilg'of a·n pverpa-ss'over' the tracks,- arid asserted.
ns· oiJ~~if>~ tqaf'tne ·A.~t' ~~ ~9?o ~~ u~c~~~~lEt~fio~~~ and vo~d.
It ~~lvi~~q ~~~t~ ' tp~~e~~~e, P,p1es~ ~~~ -qntt~ ~ho.u~q b~ fu;l~lly d~ter~~~~~ ~y ~fl.e ~~~~ts ~~a~ 1t ·~s ·~ val~d ~tat~te, this
CoPlP,any ~annot tecog'Inze that It 1s under ~llY legal duty to
provi~~· eq~ip~~n~ an~· ~~tefi~l~- 9ft~ f!qn~~l,-"~~t' an ~verhead
~r~s~I~~' ~ls q~~~ct~q p~ !~~~ ~~~!e~ of J~~~~ry 7t~' '.

~ppell~nt -~~BE-~4. ·fq· ~n~ :q~tfc~ o~

4~~eq· anu~!Y

1t

IJJJIE PROOE.E1:QING B. ELOW B!BFOEE· THE STATE

'

.-.

·cQR~O~~rorlP~f QQ11~I$.~~0N ....
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The Act p_f 1930, while undertak~ng to make the Highway
Commissioner's. ei parte determination :fi.D.al and uD.review:..
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able, and to.crea.te,: p~rfect, ~~d finally·i~po's~ upon the -rail-.
road allegal duty to comply with the Highway Commission-er's :requirement;- did·not. arm that o-fficial with a.ny machine:t;Yto enforce his requirement or to compel ob~dience thereQt
and the perfoJ.'pJ.ance of its supposed dttty· by the railroad
company.
.
Accordingly, after the receipt by the I-Iighway Commissioner of appellant's letter of January 20, 1931, refusing to
obey his requirement upon assertion of the unconstitutionality:
of the statute, he filed a complaint against appellant befor-e
the -Corporation Commission to compel the performance by;
appellant of the supp.oE;ed duty imposed upon it by the acts
of the Highway Commissioner under the Act of 1930. (R.,.
2.) This complaint invoked the Corporation Commission's
constitutional and statutory· powers to compel railroads to
perform duties ·iznposed by la,v.
~fa.nifestly, if the Act of 1930 is unconstitutiQJ;lal, then. :Q9
duty nas ·been imposed by la"T upon appellant and the Corporation Commission has no power to require: it to c~mply
with the requirement of the !Iighway Commissioner; · ..
The issue was drawn by appellant's demurrer to th~ High-:
way Commissoner 's complaint. (R.., 9.)
·
The complaint (R., 2), in addition to formal and immaterial allegations, alleged that the .Highway· Commission-er,
acting under the Act of 1930, had, in his official capacity ascertainecl and determined that the grade c.rossing should be
eliininated -and the overpass substituted and that this was
necessa1·y fo·r the p1tblic sajety and convenience; that he had
given the notice required by the Act, attaching a copy of the
notice of ,Janua.ry 7, 1931, as Exhibit A; that he had submitted plans and specifications for the work; that it thereupon
became, was a.nd still is the duty of :Southern R-ailway Company to provide all th-e materials and equipment and to con. struct the overpass in accordance with said plans and specifications and as directed by said notice; that Southern had
failed and refused to obey said duty and to furnish equipment and materials and to construct, asserting the claim of.
unconstitutionality of the statute (copy of appellant's let-.
ter of January 20, 1931, being attached as Exhibit B); that
the cost of the work when done would be divided half and
P,alf_. betwe~n the Commonwealth and the railroad as pro-:
vided by the Act; that tlie Corporation Commisson had constitutional and statutory jurisdiction to receive the co1nplaint,
to ascertain and detennin.e whether or not So~~tthern had
failed or refused o1· wqs failing to comply with its said du.ty,
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to compel it to per~9r~_ the duty,_ ~d to impos.~ ·~ne 'or fu:tea.~._:
~l:ld o~h~r,~ise _ en~qrce the performance by it of its said duty.
The appellant demurred to the said complaint for that
the _co~plaint did not staJe 3: c~use __9f. aoti9Il, ~ppn _g-J;OUD:d~
~pecified in detail in the demurrer (R., 9) and wh1ch we summarize as follows:
-: · 1. The Act of 1930, upon which tp.~ conipl_aint is .gfounde<)
i_s unconstitutional and void, in that:
·
·

a. It undertakes to delegate to an individual administra:
tive officer au arbitrary pqwer to make a J;egulation taki.~g
demurrant's property, without providing for, or granting tq
~emurrant the right to, essential procedural due: process of
law, that is, the right to notice and hearing prior to them~
ing of s~~d regu~ation or requirement, thereby denying ·d~
~urra:nt due process of law and taking its property without
due process of law in violation of Article 1, Section 11, of
the .Cqnst,itu_tion ~f .Virginia, _an,d .of the_ due_ pr<?ces~ clause
of the 14th Amendment to the Constitution of the United
States.
· b. ·It undertak,es to impose on de;murrant aJ~gal duty t~ d~
yote ·and expend its property for the overhead bridge, based
on no competent .legislative ,or. judicial- finding .arriv~4 at
'vith due process of law and after: il9.ti.cei_~~d._.h~lJ.ring,! b!!t
'Rased .~olely ~op~ .au ex p,artt:;. op,inion of the Highway Commissioner, arrived at without notice and hearing, upon rea..
sons known only to him, and. based ._uP, orr .noJeg~l. ev~d~~eq or
requirement to take or consider evidence, in -violati{)u of -the
same two. constitutional pr,ovisions. .. . . . :
. .. : , · .. 8
.

.

...

,..

2. The acts of the Highway Commissioner, the determi~a
tion made by him, and the requirement undertaken by him
to· be· imposed· on d·e:rp.urrant,- under ~aid;· -unco-nstitutional
statute, -are ·purely a-rbitrary,.nuU and void; without authority
pf -law:. ·
3. The complaint does not state facts sufficient to state a
cause of action in that it does not show that the determination and requirement of the Highway Commissioner were
~a de aft_er. notice and hea~in,g as ma.tter .of r~ght, ~ut shows,
on the contrary, that they were made Without primary due
process of law and hence without authority of law, arbitrarily and based solely upon an ex parte personal opinion,
in violation of .the same constitutional provisions.

.8

~. T~~ ~ai9. d~wr~~t~o~ ~9. r~q~ff~m~Ht~ m~de wit4~~t
dq~. P}"O~~ss of hpv ~~ all~g~q, ~~~ ~~qJ!y. ~~~~~~~~t to ~

PBS~ ~~Y l~s-ai ~lH~ R~ ~e~~rrant_ t~ fHFWs~ ~tn.P,~ent ~nd
m~t~rt~~ ~~-~ tH AAHstru~t, ~ll<i tJ\~ ~Offif?.1~~~t f~fl~ tq s!ate

-~~~~~ ~P.d-~~1 ~d:qt h~ ~4Rwt that ~Hgh 1~¥!!l. PR~~ 1l~~ ~~~11 val14J~
Impose on emurran .

~· '+4~ G_RJHPJ~i~lt f~il~ to ~t~t~ f~cts. ~WJi~i~Ht t_o ~~pw ~at
demurrant ·failed or· refused or fails .or· ref~~Ps ·to perform
any constitutional or Ieg'a! duty imposed upon·I£ by
pro-·
~~~~ ~f lfFo/·

due.

p. ~b~ 9qt:pqratiQR qqw,mi~~.~n l§ w,ith.~ut ~~fi~d.i~tio¥ o1·
n~~~r. t.~ ~~'i~ ~Jl~ IH:~~~r pf t, ~~ ~O:r:P-Pl~~t ~<?. e!lfP.n~~ ~~tp.
P:h~~~~ 'Yit4 ~B~ _r~q~~r~~~~t W~~~~ q~~lp:~r~~ 1~ ~-~~er 11P
l~g-~1 Q_Ji: ~RP~r-~Ht~B~11l ~·~tY. fH q11e~ aut fR ~t(P~ th~ P.f~ye~
w~-qlcl t~~-~ .. ~mt~!:t;~:Pt ~~ ~J;q~~r.tt 'flt., PU,r· u~ P.rP.~~~~ of
law~ i~ ti~~~tiop ·PJ ~h~ ·s.~-~d- ·~~Hi¥.~\tlittonEi-l pr,~':~~.\P~s~

T.¥~ 99rP.q!a~t~:P, p~~~s~~9p. ~e~r<l t4~ c~~s~ upo~ co:r;nplaint ana demurrer, and upon briefs, oral argument, a~d re· ... ·
argument.
Then~ ~y~~ no ~~S.H~ 9J f~~-t ~~f~r~. t~~ O~~l~~i~,J;J.. It had
f9r· 4ecist~~ p~l~ tli~ ~g¥,~re_ly r~i~~q \~gal isiju~ a$ to. the c~n
~t~t~tion~1ity of t~~ -!.~~ 9~ r~3o, tli·~· v;~-Fdity ?f t~e acts of th~
~~g'4way qoQlmiSS~~~~:r ~h~r~~:q4~r, Wh~th~r a:py l~g~l duty
~~q ~~f1: ~m:po~e.A- ·p.n · qern:~p::r~~t tp op.~i }~~ ~~qu~re~e~t,
w4~t11~:r; th~ ~~~plarqt stat~q ~ ~~us~ Qf a¢t,~ou, ~d wli~ther
thh·e 99~i~.~~9]··~~utq _c9~-~~Itllt~~H!lllY, -~~o~~~ O,p~cll~llce Qf

t ~ 11~~!>~~t~t~1:~~P~! r~q~q·~m~~t·

~

THE DECISION OF THE CORPORATION
qq:~·f¥l~§~Qf'T~

It ~~tR~ ~~t~q fp~t tn~ q~~~~:r~~ r~~s.ed :P.? g~~~tlP,n of the
subshr~~try~ PQh~e P.~w~r qf tq~ St~te. .f\:diiU~te¢1.ly the .State

has the substantive police power. to' make reasona~le requirements tenforcing uncompensated obedience by railroads
to ~!~~o.t~ pu~llY ~~~~.t-Y ~~~ ~qBY~I1~~p~e, ~~by cont:ribut~ng
~h.e~~ 9~ PVPP~:rty t9 · th~ cgn,~~r~ct1oJ1 of grad~ ·cr~ssing
e1~~~~~~~9n str~_~f"qr~s. :r~a.~pn~ply ~~c~s,$~.ry to ~rotect the
p~~hc. ~clr9;~~te~~Y t~~ ~t~-te~ h~ye the s-q~_st~J.nttve power,
sllbj~t t9 t~e ~~~tr~ct~o~~ ·prt~~ co~~titrition~ and· of Federa:l
~~~t a~ ¥r. J~~ti~~ H~1me~ ~~iq i~ fJrie Rwirlif~Y, Co. vs. Rub-
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lie Utility Oom1nissione1·s, 254 U.S. 394, 65 L. Ed. 322, to "be
so foolish as to kill the goose that lays golden eggs for them".
But they must follow primary, procedural due process of law
in doing so. The goose may not be killed without notice and
hearing, without right to contest and plead for its life. It
may not be killed by ex parte fiat or ukase of an administrative official, made in his o·wn arbitrary discretion, final and
irrevocable in its nature and subject to no appeal or judicial
review on the merits.
.
It is the theory of the demurrer that this cannot be done
under the O'onstitution of Virginia and under the 14th Amendment to the Federal Constitution. It is the theory of the
complaint that it can. And the Corporation ·Commission sustained the theory of the complaint and overruled the demurrer. The issue could not be more clearly .drawn.
The Commission below, while recognizing that the due
process clauses- requir~ provision in the law itself for notice and hearing as matter of right before private property
-~an be taken by order or requirement of an administrative
officer, and in addition require that even then there must be
in the law provision for judicial review on the merits, as applied to all b-r011whes of the state's power eax;ept its so-called
police power, yet adopted in whole the strange theory of ap-

pellee that so long as the state is acting under the police
power it may constitutionally deprive a railroad of its property without procedural due process, may deleg-ate to an administrative officer the arbitrary and uncontrolled power to
make a requirement or regulation, without notice and hearing, final and irrevocable in its effect, subject to no judicial
review, and having effect to take the private property of a
railroad for public pu~poses without compensation.
This is merely to hold that, unlike the state's power to
tax, unlike its power to condemn, unlike its power to assess
for local improvements, unlike all of its other sovereign
powers, its so-called police power is unlimited by any constitutional provisio-n for proce&ural d~t:e process. It is to hold
that purely personal and arbitrary power may be conferred
on an administrative offieer, if within the indefinite realm of
the police power.

ASSIGN¥ENTS OF ERROR.
Appellant hereby assigns for error that the Corporation
Commission erred, in that :

tO

Supreme Court of Appeals of Virginia.
Assignment No. 1.

. It held that Chapt-er 62, Acts 1930, is valid and constitutional and not violative of the due process clause of Article
1, section 11, of the Constitution of Virginia.
Assig1Mnent No. 2.

It held that Chapter 62, Acts 1930, is valid and constitutional and not violative of the due process clause of the 14th
Amendment to the Constitution of the United States .
.Assignment No. 3.

It failed and refused to hold that Chapter 62, Acts 1930, is
unconstitutional and void, and violates the due process
clauses of Article 1, section 11, of the Constitution of Virginia, and of the 14th Amendment to the Constitution of the
Unit€d States, in that it makes no provision requiring notice and hearing before the determination and requir€ment
by the Highway Commissioner becomes final and irrevocable, and makes no provision, and no la'v of the State of ,Virginia, does make provision, for judicial review on the merits
of the Highway Commissioner's determination that public
safety and convenience require the elimination of a grade
crossing and the substitution of a grade separation structure
at the expense of appellant, in part.
.Assignme-nt No. ,4.

It failed and refused to hold that said Act is unconstitutional and void, under A.rticle 1, section 11. of the Constitution of Vir~:inia, and under the 14th Amendment to the Constitution of the United States, as denying primary, proceedural due process of law, in that it undertakes to delegate to
an administrative official the uncontrolled and purely arbitrary power to make a determination, finding and requirement, taking appellant's property ·without notiee and hearing·, based upon no evidence, controlled by no legislativo
standard, based only upon an arbitrary, ex parte, personal
opinion of the official, and in that it undertakes to make the
exercise of that arbitrary power by the official final and irrevocable and subject to no appeal or judicial review.
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.Assignrn,ent No. 5.

It failed and refused to hold that the acts of the State
Highway Commissioner under said unconstitutional statute
are null and void, imposed no legal duty upon, and are of
no legal and binding effect on, appellant.
ARGUMENT.
The issue, as to the constitutionality of the Act of 1930,
is determinative of all the subsidiary questions raised by the
demurrer below and by the. assig"llments of error here.
If the statute is unconstitutional as denying due process
of law, then the acts of the Highway Commissioner under
sole authority of that statute, his opinion, detennination and
1·equire1ne-nt, are nullities, they impose no legal duty on appellant, it has refused to perform no legal duty, the complaint f;)tated no cause· of action, the Oorpora.tion Commission
was without jurisdiction to enter the order enforcing performance by appellant of a non-existent duty, the demurrer should have been sustained, and the complaint should
have been dismissed.
That a statute which undertakes to confer upon an administrative officer a purely personal and arbitrary power to
make a requirement ·taking private property for public use
without compensation, without notice and hearing, based on
no leg·al procedure, on no evidence taken or considered, on
nothing but an ex parte personal opinion, determination, and
individual fiat, final and irrevocable and subject to no judicial
review on the merits, is unconstitutional and void under the
due process clauses of the Constitution of Virginia and of
the 14th .Amendment, whether passed under the guise of the
State's police po·wer, of its power to tax, of its power to
condemn, of its power to assess for public improvements, or
of whatsoever power, would seem to be so plain and elementary as to call for no citation of authority. That such
a statute is void results from the very nature of the or··
g·anic law and the fundamental institutions of this country.
Yet we have such a statute here. And we have a voluminous opinion below by an able Commission, reviewing a host
of cases, and whieh, while admitting that such a statute would
be void if passed under any other power of the State, yet
holds that the aeg·is of the "police power" frees the State
from constitutional limitations· and that, under that power,
the Sta.te can deny the procedural protection which the due
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process clauses throw around the indivi~ual as against every
other manifestation of State power.
.So far-reaching would be this doctrine, so destructive of
the principles of liberty, and yet so seriously is it put forward and argued in the opinion below, that we a.re impelled
to brief the argument against it, however self-evident that
argument seems.

I.
There i.~ no quest·ion here as to the substantive police power
of the State to ·require grade crossing eliminations at the railroad's ea;pense. The question is only as to the primary or
procedural due process.
(. As heretofore stated, appellant in no wise questions the
sub~tantive power of the State to make reasonable regulations under its ·police power, requiring railroads to eliminate
grade crossings at their own expense, in whole or in part,
provided such regulations are made in compliance with constitional tequ:lrements as to primary or procedural due process of law. The law in this regard is too well settled to be
.the subject of question.

New York, etc., R. Co. vs. Bristol, 151 U. S. 556, 38 L. Ed.
269;
Chi., B. & Q. R. Co. vs. Illinois, 200 U. S. 561, 50 L. Ed.

•596;
Chi·., M. ~ St. P. R. Co. vs. Minneapolis, 232 U. S. 430, 58
L. Ed. 471;
· Erie R. Co. vs. Public Utility Co1nmrs., 254 U. S. 394, 65
.L. Ed. 322;
Lehigh Valley R. Co., vs. Board of Public Ut·ility ·Commrs.,
278 U. S. 24,- 73 ·L. Ed. 161.

But examination of all of those and other cases 'of the same
line will show that in each the statute involved provided carefully and completely for procedural due process, for notice
· and hearing as matter of right before. the action of the administrative boar_d or officer, and for full judicial review on
the merits after. It has nowhere been held that the state can
~elegate to an administrative officer the arbitrary power t.o
make such a requirement, without notice and hearing, without
taking or considering evidence, merely as a fiat resulting
from individual opinion, and subject to no judicial review,
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but final and irrevocable in itself. The recog'llition of such
power is heretofore unheard of in American constitutional
la~.

II.
The du,e process clau.se of Article 1, section 11, of the 0 onstitutian of Virginia, a?td the due prooess clause of the 14th
4'lne'!uhnent f.o tlw 001~st-ittf·tion, of the United States, have
exactly the san~e meani1~0 and effect and en~b.ody the same
01taranties.

The due process clause of the .Virginia Bill of Rights is
much older than the similar clause of the 14th Amendment.
Both are descended from Ma.gna. Charta. No state has been
more ~ealous than Virginia to preserve to citizens the guarantiea of the Bill of Rights and in particular the guaranties
of due process.
. Virginia was the mother of the now universal American
constitutional doctrine that the judiciary must declare an act
of the legislature unconstit-ntional if it violates the constitution. See the decision of Wythe, J., in Cot.uno.nwealth vs.
Caton, 5 Calt 5.
The due process of law provision of the Virginia Bill of
Rights has exactly the same meaning and effect as the due
process clause of the 14th .Amendment~ That amendment,
in providing that no person shall be deprived of his property withol.lt due process of }a,v, made no change in the law
of tl1ia State, as that has always be,en the law of Virginia.
Co. vs.. Tl~amas, 97 Va. 527, 540, 34 8. E. 486;
Sponaugle, 45 W.Va .. 415, 32. S. E. 283, 287.

Vir,qi~ia 'Coal

State

YS.

Tn the

la.tter case it was

said~

"Except as a limitation upon state action,. tl1e fourteenth
amelld:rnent is. not ne,v, as. respects the demands of 'due process of la:w'. rrhat is. simply a ntnv application. It only demands. of the· states what Magna. Charta demanded from the
time our English ancestors set foot on American soil, and
was in the constitution. of aU of the states. For the first
tbn,e th.a.t amendment gave the national government a veto
power upon s.tate action upon the.· citizen not consonant with
due process of law, but it g·ave no. new definition of the term
:du,c process of la,v' or its eq~ivalent 'law of the land'. Be-
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fore it, the state had the final right to say whether the act was
due process; after, the supreme court has. That is all. ThPde:finition is the same.''
The Act of 1930 is here challeng-ed under both provisions.
If it violates either, it violates both.
The pou;er sou.ght to be confer~red on the Highway Cmnmissioner by the assailed statute is a. judici(J;l or quasi-judicial power, which can only be conferred on an ad1ninistrative
officer ~oith d~te provisimM for notice and hearing ood fo·r'
jn~djcial review. The stat·ufe i.~ void for the lack of such proVlS1.ons.

The opinion below admits that provisions for notice and
hearing are essential to due process in every exercise of judicial power, and that judicial power cannot constitutionally
be conferred on an administrative officer without provisions
for notice and l1earing and for full judicial review as matter
of right. ( R., 35, 36, 37.)
It attempts to avoid the dual vice in the statute by holding
that the power it undertakes to confer on the Highway Commissioner is not a judicial power. The Commission, however, found great difficulty in classifying the power. After
l1olding that it is not a. judicial power, and admitting that if
it were the statute would be void, the opinion undertook to
distinguish from judicial po·wer what it called power over
"governmental or administrative matters"· (R., 35.) It apparently held that although a. judicial power may not be conferred on an administrative office without provisions for
notice a.nd hearing and for judicial review, a legislative power
or a power to act in "governmental or administrative matters'' may he conferred without such provisions.
Yet the Commission adverted to the proposition that elimination of grade crossings is declared to be a legislative policy
of the Virginia statutes. (R., 22.) It treated the Act of
1930 as sufficiently declaring a rule of law, a legislative policy,
tha.t grade crossings be eliminated when public safety and
convenience require. And it held that all this statute undertakes to do is to authorize the Highway Commissioner to
find facts under the law and apply the la'v to the facts found.
( R., 26, 19.) Yet that is the essen,ce of a judicial f'ulrwtion,
and req~£ires notice and hearing and right to revie~v by the
fu.dicia.·ry to be constit1ttional.
·But then, when the Commission was faced with the argn-

Southern Railway Co. v-. Commonwealth, etc.

15

n1ent that if the statute be sought to be sustained as conferring legislative, rather than judicial power, it is an unconstitutional delegation to an administrative officer of the
legislature's exclusive power to make rules of law, recognizing that dilemma, it held that the power sought to be conf·erred by the statute on the I-Iighway Commissioner is not a
legislative power but ''an administrative duty rather than a
governmental power" (R., 54), a power "purely administrative or quasi-executive in character and nature" (R., 55).
Thus the gamut is run from "judicial" through "legislative"' "governmental'' ''administrative" ''purely admin' rather than governmental'',
' .
' the way to the
istrative
and all
anomoly of "quasi-executive" in the vain attempt to find some
label which will justify delegation to an administrative officer
of power to take property by fiat, without notice and hearing,
by an arbitrary requirement based only on persona] opinion,
final and irrevocable and subject to no judicial review. Small
wonder it is that the search for a justifying label is hard.
There is no name or classification to justify such a power.
It becomes necessary to consider what is the character of
power which the I-Iighway Commissioner claims to have and
had undertaken to exercise, and the exercise of which the
Corporation Commission bas sustained, under the assailed
statute.
The Supreme Court drew the line between legislative and
judicial functions in Prentis vs. Atlantic Coast Line, 211 U.
S. 210, 53 L. Ed. 150. Legislation makes a rule of law for
the future. The judic.ial function is to find particular facts
and apply the legislative rule to the facts. The court there
said:
''A judicial inquiry investigates, declares, and enforces
liabilities as they stand on present or past facts and under
laws supposed already to exist. That is its purpose and end.
Legislation. on the other hand, looks to the future and changes
existing conditions by making a new rule, to be applied thereafter to all or some part of those subject to its power. The
establisment of a rate is the making of a rule for the future,
and therefore is an act legislative, not judicial, in kind. Litigation cannot arise until the moment of legislation is past.''
It is clear that the power which the Act of 1930 seeks to
confer on the Highway Commissioner is judicial in nature.
The moment of litigation was past when the General As-
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seiP:bly p~ssecl the lflw~ The legi13lature ca11ld not d~legate
to th~ Iiighway 09nnpis~ipn~n:· its e~9lusiv~ power to legisl~te, to l&Y dqwn ~ lWW :r'!:lle. for: th~ f11tnra~ lt 11ndertook
its~if tq l~Y QO'Yll the fl11~, fQ:r aliwinatiQJl 9f. gT~d~ cro~sings
w4er~ Pllb.li~ ~af.ety ~n.d QQllv~ni~l1Cf) req11irfl! A~ the Oammis~iQ:q b~l9w ~~Qnr~t~ly ~~d, i:n one pf+:r:t of ~t$ opinioJl,
the legi~lqtl;lre tl1~l! nncle:r.tool~ to o,onf~r O:Q tue IIighway
Oommi~~iP.ll~f t4~ powav ~P P11P t}l~ ~&cts aa tQ &llY p~rtiotllar
cros~i~g~ to &PPlY th~ l~gislntiv~ rql~ to th~ fncts folnld, ~nd
to determine whether the rule requires the elimination of
tP.~ p~rtiQt1lar g:rad~ pl!pssing ()Il t49se fa~ts.
':Vh~t is a jud!ci~ f"qpoti(ln jlJst ~s ~qoh 4113 for a co~1rt,
PA·ving ~ legj~l&.tivtl d~finttiAn of hn~<!OllY, tg fi~d the faots of
A par.tim1l~.r {:\OPl.lrr~~9P. ancl d~teltiJliqa Pn th9~t:l fa~ts wh~tber
l&:rQE)PY luv~ b~f3ll ccrrnwitte{{ within th~ definit~o:n.
·~l~~ PP~TilQTI Q~~PW ftQ~its th~t a jlH:lioi~l pow~r OF f11nctip~1
mfiY nQt 'Pa oumwittef} by fo3tatl:lt~ tcj ~n adlllinist:rative officer
with9tlt rn~Qvicling f·pr nPti~e a;11d be.a:riu~ l:wfor~ its exercise
and fo:r j·ndicia.l review thereflftQr, T}le vic.~ of the statute
here is that it llQ<J.ertakes to cmlfer ~ judiQial function on
t:Pe Iligl:nvay Comrq_lssioner without either p11ovis.ion for noti~ ~nd h(3a:ring b,e~Q:re or for j'qdioial :r-eview after its exer-cise.
~v~:n. in thos~ ~atter-s which, if &cte,cll;lPQ:Q directly by the
legislature itself, are "legislative" in the sense that notice
and ~e~rring ~r~ not :req\lireq and tl~a:t the l~gislative dec. larat.ion is ~~al ~nq 11ot S\lhje~t to j'Qdici~l ~e~j~w, yet if the
legislature, inst~ad o.f acting its~lf, 1.1ndert~~es t<>. delegate
th~ power tQ qC.t tO. a~ ~dmini$trati'ye hoard o.r officer, then
the ~fl ttor P.f3oo1ne.$ '' j'ltdi('Ji~l,'' in the ~ens~ th~t du,e process
requires notice and hearing· a.nd right to judicial r~view.
This results fl,'om the rule potestas delegat'lts delegare non
p.ote.9t, th~t the lagisl~ture <;an:qot clelegate its legisl~tive powers as ~uch~ whi~h hav:~ been del~g&ted to it by th~ people.
'rhe d\~t.il\CtlQ:Q betwe~n th~ cll~r&cte:r of the power when
~er~~s.ed ~Y the legislature it~elf and the ~h3:r~cter of the
po.wer '\Vh.{m delegate(\ to an administr~tive body or officer
t~ exec\lte, '\;~s <}lea:rly, d~·awn ~n f>Wf$.0'11t$ vs, District of Colu~bia, 1(0 U. S.. 45,. 4~ L.~ :a1.Q •. ~43, w:P,ich i1,1v;olved the '!a.lidity
P:.f an ~ct qf Q.qngr-es~ ~sta'Pli~.~ing· ~ ~rn,prehensive water
sy~tell\ for the PistF1ct. proviqing for a.s.sesa,~e:nts based on
a linear foot basis against all abutting lots. The court held
th~t the cleterminBtt~o:q Qf S\l<!h b~sis q.f ~$S~$S:Went was a legis~~tiv.e question, not req~iri:Qg notice and h.earing and not
~llbject tQ j~1d~ci~l ~eview because. determined by Congres~;
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itself in the Act. But it held that if, instead of determining the matter itself as a legislative question, Congress had
delegated the power to determine such question to a commission or official, the inquiry before such commission or official would become a jtUdicial it~quliry in the sense that due
pt·ocess would require notice and hearing and judicial review.
Tl1e court said:
·

'

''It is trite to say tha.t general principles announced by
courts, which are perfectly sound expressions of the law uu·
cler the facts of a particular case, may be wholly inapplicable in another and different case; and there is scarcely any
department of the law in which it is easier to collect one body
or decisions and contract them with another, in apparent conflict, than that which deals with the taxing and police powers.
"There is a wide difference between a tax or assessment
prescribed by a leg·islative body, having full authority over
the subject, and one imposed by a municipal corporation, acting under a limited and delegated authority. And the difference is still wider between a legislative act making an asAessment and the action of mere functionaries, whose authority is derived from municipal ordinances.
· ''The legislation in question in the present case is tha l.
of the Congress of the ·united States, and must be considered
in the light of the conclusion, so often announced by this
court, that the United States possess complete jurisdictio11
both of a politcal and municipal nature, over the District of
Columbia Mattingly vs. District of Ool'Wmbia, 97 U. S. 687
(24: 1098); Gibbons vs. District of Colun~bia, 116 U. S. 404
(29: 680); Shoetnaker vs. United States, 147 U. S. 282 (37:
170); Bauman vs. Ross, 167 U. S. 568 (42: 280).
''By this legislation a comprehensive system, regulating
the supply of water and the erection and maintenance of reservoirs and of water mains, was established, and. of this legislation every property owner in the ·District must be presumed to have notice. And accordingly when by the act of
August 11, 1894, Congress enacted that thereafter asseSS··
ments levied for laying water mains in the District of Co~
lnmbia should be at the rate of one dollar and twenty-five
cents per linear front foot against all lots or land abutting
upon the street, road or alley in which a water main shalJ
be laid, such act must be deemed conclusive alike of the question of the necessity of the 'vork, and of the benefits as
ngainst abutting property. To open such questions for review by the courts on the petition of any or every property
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· holder, would create endless confusion. Where the legislaf.zt.re has subrnitted these qztestions for inquiry to a co'lwmission, or to official persons to be appointed under 'municipal
o'rdinances o1· re,qulations, the inqt~tiry bec01nes in its nq,t~H~e
j1tdicial in such sense that the property owner is entitled to
a. hearing, or to notice or an opportunity to be heard.
"This distinction was clearly brought out in th~ noted case
of Stuart vs. Pal,mer, 74 N.Y. 183 (30 Am. Rep. 289). There ·
an act of the state of New York empowered a commission
composed of three persons to open and pave an avenue, and
for that purpose 'to take such land as was requisite, estimate
the value thereof, and assess the amount of the lands benefitted by the opening of the avenue in proportion to the benefits', but which provided for no notice to the property owner ;
and the court of appeals held that notice of the proceeding
was essential, and that, accordingly, the proceedings were
1nvalid. '' (Italics added.)
To the .same eff-ect is Ernbree vs. J(an-sas City and L. B.
Road District, 240 U. S. 242, 60 L. Ed. 625. That case involved a statute which did not itself fix the assessment district but undertook to delegate the po,ver to establish the district and to determine benefits and impose assessments to
the county court. The court said :
''As the district was not established by the legislature but
.by an exercise of delegated authority, there was no legislative
decision that its location, boundaries and needs 'vere such
that the lands therein would be benefitted by its creation, and
what it was intended to a:ccomplish, and, this being so, it was
essential to due process of law that the lando,vners be accorded an opportunity to he heard upon the question whether
their lands would be benefitted.''

The same distinction was drawn in TVithrell vs. Ruecking
'Constr'llction Co.-, 249 U.S. 62, 63 L. Eel. 478.
The latest case which puts this distinction to rest is Browning vs. Hooper (1926), 269 U. S. 396, 70 L. Ed. 330.
That case involved the constitutionality of a statute of
Texas which undertook to authorize counties and other subdivisions to issue bonds for local improvements, without itself fixing or defining the assessment district, but which undertook to empower a commissioner's court to fix the dis-
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trict upon the basis fixed by a petition of 'fifty resident property tiL~paying voters in such district, and thereupon to order an election in the district so defined and upon a twothirds favorable vote in &uch election to assess property in
the district for benefits and issue and sell the bonds.
There was no provison for notice and hearing on the part
of non-petitioning property owners. For this reason the
court held the statute unconstitutional for want of due process, saying:
''The legislature did not create the road district, levy the
tax or fix the amount to be raised. Under the act road districts are not required to correspond with or include any
political subdivision.
''There is nothing in the law to guide or to limit the action of the signers of the petition in selecting property to be
assessed. Subject to the vote of a district of their own choice,
the petitioners' designation is absolute. The commissioners' court has no power to modify or deny; it is bound to
g-rant the petition.
"vVhere a local improvement territory is selected, and the
burden is spread by the legislature or by a municipality to
'vhich the sta.te has granted full legislative powers over the
subject, the o'vners of the property in the district have no
constitutional right to be heard on the question of benefits.
Valley Fanns Co. vs. Westchester, supra; Hancock vs. Muscogee, 250 U. S. 454, ~59, 63 L. Ed. 1081, 39 Sup. Ct. Rep.
·528; TJ!ithne!l vs. &1-ecking CO'JMtr. Co., 249 U. S. 63, 69, 63
L. Ed. 479, 483, 39 Sup. Ct. Rep. 200; Wright vs. Avoyelles
(C. C. A. 5th), 264 Fed. 705. But it is essential to due proces.~ of law that such owners be given notice wnd opportunity
to be "fteard on that question ~vhere, as here, the district was
not created by the legislature, and there has been no legisla.
tive determination that their property 'Will be benefttteif, by
the loca.l improvement. Appellants were denied all opport·unity to be heard. No officer or tribunal was ernpowered by
the la1v of the state to hear them, or to consider and deter'fY.I-ine whether the road improve1nents in question would. benefit their latltds. The act is ·repugnamt to the due process
clause of the i,4th Am.endment. Embree vs. Kansas City
Road Dist., supra, 251 (60 L. Ed. 629, 36 'Sup. Ct. Rep. 317)."
(Italics added.)
This kind of power, which the Supreme Court says becomes, when deleg·ated to functionaries, boards or officers,

20

Supreme Court of Appeals of Virginia.

jtUdicial in the sense that due proeess requires provision
for notice and hearing aJJ.d for judicial review, is what is
referred to as quasi-judicial. It is not legislativ-e, because the
legislature cannot delegate its legislative power. lt it is not
judicial in. the strict sense, booause the functionary, board or
officer is not part of the judiciary. But it is quasi-judicial
in th.e ~e~se th~t due process requi;es notice and hearing
and. Jlidlclal review as a matter of r1ght.
What the Commission below meant by calling the power
sought to be conferred on the Highway Commissioner ''quasiexecutive in c.haracter and nature'' we cannot fathom. The
legislature certainly -~?uld not con£~r powers of th~ executive branch on the Highway Comnnss1oner. Certamly the
executive branch cannot be given a.rbitrary power to take
the citizen 'a property without notice and hearing and by executive :fiat1 final in effect and subject to no judicial review.
Whether yo~1 call it a quasi-legislative, a quasi-judicial, or
a quasi-executive power; or whether you call it what it is on
the .face of the statute, a purely personal and arbitrary power,
it falls under the condemnation of the due process clauses
because no provision is made for notice and hearing and because the exercise of that power is sought to be made final
and irrevocable and subject to no judicial review. Whatever name be applied to it, it is judicial in the sense that due
process requires notice and hearing and right to btdicial re·
view.

IV.

· The: statute cannot be sustained on the theory that due'
process of law does not require notice and hearing and right
to judicial review . in, legisla.tive matters, and that this is a·
competent delegation of legislative police power.
·
It is true that the legislature may mak~ a legislative deter( mination, _whether und~r the police power, the tax power,
I or any othe~ P~'\Ver, witho1!t notice 'and ,hearing to the persons affected. The theory Is that all citizens have notice of
l~gislative proceedings a.nd opportunity to be heard. The people are conducting the legislative proceedings through their
representatives in the legislature.
But the legislature has no power to delegate to a board or
official its own pow·er to act 'vithout notice and hearing.
·The rule agains~ ·delegation of legislative power was
squarely announced by this C'ourt in Tho1np-son vs. S,mith
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(1930), 155 Va. 367, 154 S. E. 579, holding void as an uncon~ ·
stitutional delegation of legisla·tive power an ordinance of
Lynchburg which, after providing for issuance of licenses to
drive motor vehicles to persons passing examination as to
ability to drive safely and a·s to knowledge of traffic laws,
undertook to delegate to the Chief of Police power to ·revoke
the permit of ''any driver who, in his opinion, becomes unfit to drive an automobile on the streets".
That was an attempt under the police power to delegate
arbitrary and uncontrolled power on an administrative officer, quite analogous to the attempt here to confer on the
Highway Commissioner power to take the railroad's property
'' whep.ever in his opinion public safety and convenience require'' the elimination of a grade crossing.

This· Court said in Tho'mpson vs. Smith:
"It is a fundamental principle of our system or'government
that the rights of men are to be determined by the law itself, and not by the let or leave of administrative officers or
bureaus. This prin~iple ought not to be surrendered for
convenience or in effect nullified for the sake of expediency.
It is the prerogative and function of the legislative branch
of the government, whether state or municipal, to determine
and declare what the law shall be, and the legislative branch
of the government may not divest itself of this function or
delegate it to executive or administrative officers. 4t • •
''But when we come ·to examine th:e provisions with reference to revocation of permits .by the chief of police, thet
policy of the la'v and the legal principles which are to control
the action of the chief of police are not determined or determinable from the terms of the ordinance. * • 8
''That po1·tion of the ordinance here in question which authorizes the chief of police.' to revoke the permit of any driver
who, in his opinion, becomes unfit to drive an automobile on
the streets of the city', fails to declare the policy of.. the law
and fix the legal principles ·,vhich a.re to control the discre- ·
tion of the chief of police in the revocation of licenses in determining what constitutes unfitness to drive an automobil(i
on the streets of the city; and is void because it delegates
powers essentially legislative to an administrative officer."
In the same way, we suggest, the Act of 1930, here in question, is void because it attempts to P,elegate to the Highway
Commissioner essentially legislative powers, since it con-
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tains no sufficient definition of when public safety and convenience shall be deemed to' require elimination of a grade
crossing and substitution of an overhead, but attempts to
leave the matter to the uncontrolled and arbitrary '' opinion" of an administrative officer.
But if, as held by the Commission below, the Act contains
sufficient definition of legislative policy and sufficient declaration of the legislative rule, in its general use of the expression "public safety and convenience require"~ then certainly the Act itself completes the legislative process, the
process in 'vhich a reg11lation may be made without notice
and . hearing, and the statute cannot be sustained on the
theory that the legislature could delegate to the Highway
Commissioner its own sovereign prerogative or l~gislating
without notice and hearing and of making a legislative regulation which is final and not subject to judicial review.
The advocates of the validity of the Act are on the horns
of a dilemma: either the Act is void as undertaking to delegate to the IIighway Commissioner essentially legislative
powers, or, if not, and if the legislature has sufficiently exercised the legislative function and •sufficiently laid down the
rule of la,v, then the moment of legislation was past when the
Act was ratified, and the function delegated to the Highway
Commissioner is quasi-judicial, to find facts and apply the
law to the facts, and hence is judicial in the sense that the
Act must require notice and hearing and provide for judicial review to comply with due process.
The Act cannot be defended on the theory that it was competent for the legislature to delegate to the Highway Commissioner its own sovereign power to make police regulations
taking· property without notice and hea.ring. Such power
cannot be delegated.
That essentially legislative powers may not be delegated
to boards, officers or individuals is cl·ear not only from the
decisions of this Court but also from those of the Supreme
Court of the United States.
In Washitn.Qton ex rel. Seattle Title Trust Co. vs. Roberge,
278 U. S. 116, 73 L. Ed. 210, that court struck down, as violative of the 14th Amendment, a zoning ordinance of Seattle in so far as it undertook to delegate to the consent of the
owners of two-thirds of the property within 400 feet of the
proposed building the determination of the right of an individual to maintain a. home for aged persons.
The court had frequently sutsained proper zoning ordi-
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nances. The particular feature of the Seattle ordinance
drawn in question was that, after establishing a first residence
district, it provided: ''A philanthropic home for children or
old people shall be permitted in first residence district when
the written consent shall have been obtained of the owners
of two-thirds of the property within four hundred feet of the
proposed building''. Holding that provision invalid as an
unconstitutional attempt to delegate legislative police powers, the court said :
''Is the delegation of po,ver to owners of adjoining land to
make inoperative the permission, given by 33 (c) as amended,
repugnant to the due process clause' Zoning measures must
find their justification in the police power exerted in the interest of the public. E~tcl.id vs. Ambler Realty Co., supra
( 71 L. Ed. 310 * * * }. * • * Legislatures may not,
under the guise of the police power, impose restrictions that
are unnecessary and unreasonable upon the use of private
property or the pursuit of useful activities. (Citing many
cases.) 8 * '"'
''The section purports to give the owners of less than one
half of the land within 400 feet of the proposed building authority-uncontrolled by any standard or rule prescribed by
leg·isla.tive action-to prevent the trustee from using its land
for the proposed home. The superintendent is bound by the
decision or inaction of such owners. There is no provision
for revie'w tt.nder the ordina'nCe; their falilure to consent is
.:final. They are not bound by any official duty, but are free
to withhold consent for sel:tlsh reasons or arbitrarily, and may
subject the trustee to their will or caprice. Yick Wo vs. Hopkins, 118 U. S. 356, 368 . ,. * * The delegation of power
so attempted is repugnant to the due process clause of the
14th Amendment. Eu,bank vs. Rich1nond, 226 U. S. 137,
* * • B1·owning vs. Hooper, 269 U. S. 396, • * •."
(Italics added.)
Thus it is clear that the very ground upon which the Commission below attempts to sustain the Act of 1930 brings its
under the inhibition of the 14th Amendment and avoids it
as unconstitutional. The Commission, in last analysis, undertakes to justify the failure of the Act to provide for notice and hearing and it.s attempt to make the Highway Commissioner's "opinion" and "determination'' final and unreviewable on the sole theory that it is a police power statute
and that it is competent for the legislature to delegate to an
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administrative officer police powers, to be exercised without
notice and hearing and without right of judicial review.
The decisions both <>f this C'ourt and of the Supreme
Court of the United States hold that such police powers may
not be delegated; and that the very attempt to delegate them
violates the 14th Amendment.
It will be noticed that the Seattle case stressed the failure
to provide for judicial review and the attempt to make the
exercise of the delegated powers final a.nd unreviewable aH
rendering the ordinance unconstitutit>nal. Here it is admitted that the Act of 1930 attempts to do that very thing, to
delegat~ to the Highway Commissioner police powers and to
make his exercise thereof final and unreviewable.
The attempt to delegate police powers in such way violates the fundamental rule against the delegation of purely
personal and arbitrary power. This cannot be done under a
"government of laws and not of tnen".
Yick Wo va. Hopkins, 118 U. S. 356, 30 L. Ed. 220, cited
in the Seattle case, supra, is a leading case holding that such
arbitrary power may not be delegated. And it too was a police power case. It squarely involved the validity of a dele.gation of the same kind of arbitrary police powers.
An ordinance of the city and county of San Francisco pro_vided tha.t it should be unlawful for any person to engage in
the laundry business ''without having first obtained the consent of the board of supervisors, oexcept the same be located
in a building const-ructed either of brick or stone". The
court held the ordinance to be void under the 14th Amendment, in that it did not prescribe a rule and condition~ for
_the regulation of the use of laundry property, to which all
similarly situated must conform, but conferred an arbitrary
.power upon the board to give or withhold consent. The court
said:
"The power given to them is not confided to their discretion in the legal sense of that term, but is granted to their
mere will. It is purely arbitrary, and acknowledged neither
guidance nor restraint. * ~ *
''When we consider the nature and the theory of our insti- ·
. tutions of government; the principles upon which they are
supposed to rest, and review the history of their development,
.we are constrained to conclude tha.t they do not mean to leave
. room for the play and action of purely personal and arbitrary
.power.''

Southern Railway Co. v. Commonwealth, etc.

25

The Act of 1930 here in question falls squarely under the
condemnation of that c·ase. Jt also is an attempt to delegate
police p~n'ver~ to an administrative officer or functjon~ry. It
does 'not prescribe a riih~ ·and conditions for the ~le~ination
of grade cr·ossings and the impositfon on railroads of ~~pen.se
f~r c~n~~r~ctin~ sepa.ra.tio~ structures wb.ic.p will ~pply ali~~
to au· Similar Situated. It undertalres to delegate an arbt
trary power' to the Highway- Oo:rn;mi~siOI~.'~r. to ·deter.mi:rte
whether or·hot in his ~'·opihion" public safety and convenience require this to be done as to any particular crossing: It
undertakes to m·ake 'his opinion and· deter:r;nJna.tion fi;tai- and
unr·eviewable. He ·may decide in ·one ~a.se agai11st one rail-road· and in another cas~, on"identical facts, iiJ. favor of another railroad. If the statute be valid there is no control over
or revhr\v of his arbitrary aiscretion, he has· the power, however pure lJis pprpos~, to ad:r:p.inister the police power 'with
ari ·evil eye ~nd an unequal }iand", as was !:?aid ·in the Yick
W o 9ase. Our institutions do not leave room for the play
and action of such purely pers·onal and arbitrary power.
Especially the police ·pow~r may .not be delegated t{) the arbitrary will of ap 'individual. ·· ·
·
·
· !.rh~ theory of the ·corp.mission below, that because this is a
police po·w~r statute it may validly delegate to the Highway
Commisisoner a.rbitrary power to act without ~otice and hearing and ,yjthout judicial reyiew, is the statute's severest condemnation."
·
·
E11banl;c YS. Rich:'lnond, 226 U. S. 137, 57 L. Ed. 156, cited in
the' Se4ttle case, s·zepra, was another·instance of an unconstitutional attempt to d~legate esse~tially legislative police powers·. An ordinance of Richmond undertook to delegate to the
owpe~s of· two-thirde of the abutting property the power to
dete~mine finally whether a buildi,ng line should be established, 1naking it the· duty ;of the committee on streets to follow the decision of the two-thirds of the abutting owners.
Far froitJ:holdiug tha:t the police power is free from constitutional fetters, the court held that it must stop 'vhen it encounters the constitution, and that the ordinance was an unconstit~tional deleg~tion of· the· police power. · It said:

"\Vl.1ether it is a valid exercise ·of the police power is a
quest.jo,:t in the cas~, and that ·power ·we hav·e defined, as far
as i~ i~ capable of bei;ng d~iln~d in general words, a number
of ti.ples. It is not susceptible of circumstantial preeision.
It extends, we have said, not only to regulations which pro-
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mote the public health, morals and safety, but to those which
promote the public convenience or general prosperity. Chi.,
B. c~ Q. R. Co. vs·. Illinois, 200 U.S. 561 * * * And further, 'It is the most essential of powers, at times the most insistent, and ahvays one of the least limitable of the powers of
government'. District of Col~tmbia vs. Brooke, 314 U.S. 138,
149. ·~ * *. But necessarily it has its limit and must
stop when it encounters the prohibitions of the Constitution.
«=

""

\¥1

''It (the ordinance) leaves no discretion in the committee
on streets as to whether the street line shall or shall not be
established in a given case. The action of the committee is
detern1ined by two-thirds of the property owners. In other
words, pa.rt of the property owners fronting on the block determine the extent of use that other owners shall make of
their lots, and against the restriction they are impotent. This
we emphasize. One set of owners determines not only the
extent of the use, but the kind of use which another set of
owners may make of their property. In what way is the public safety, convenience, or welfare served by conferring such
power. The statute and ordinance, while conferring the
power on some property holders to virtually control and
r-dispose of the property rights of others, creates no standard
by which the power thus given is to be exercised; in other
words, the property holders who establish the line may do
so solely for their own interest, or even capriciously. Taste
(for even so arbitrary a thing as taste may control) or judgment may vary in localities, indeed, in the same locality.
There may be one taste or judgment of comfort or convenience on one side of a street a.nd a different one on the other.
• * • It is hard to understand ho'v public comfort or convenience, much less public health, can be promoted by a line
which may be so variously disposed. * * * This, as we
have said, is the vice of the ordinance, .and makes it, we think,
an unreasonable exercise of the police power. The case r~
quires no further comment.''
The same vice inheres in the Act of 1930 which undertakes
to delegate to the Highway Commissioner a final, unreviewable and arbitrary discretion as to whether or not a particular grade crossing shall be eliminated and expense imposed
on the railroad. The statute creates no standard, it subjects
the Commissioner to no control of law, leaves the matter to
his ex tJa.rte personal opinion and makes that opinion :final.
He may apply the line ·of public safety and convenience as
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variously, between different localities and different railroads
as he may choose, as variously as the building lines might
be established in the Eubank case. The statute does not
fix what considerations he shall consider as bearing on public safety and convenience, amount of highway traffic, amount
of train movement, visability, topography, nothing is laid
down. He ma.y predicate his "opinion" and "determination'' on such elements or consideration as he may arbitrarily choose. He may ·allow the safety of one traveler a
day or of one thousand a day control. .And no forum can
check or review his determination.
It would be difficult to imagine an instance of the attempt
to delegate a more ''purely personal and arbitrary power".
The constitutions forbid the delegation and commitment of
police powers to an officer in any such fashion.
And, as held in Browning vs. Hooper, 269 U. S. 396, cited
in the Seattle case, s·u1Jra, and hereinhefore cited and quoted
from, it is particularly true that legislative power to take ·
property by regulation may not be delegated to an officer or
board without provision for notice and hearing and for judicial review.
A deprivation of property without due process of law
within the meaning of the 14th Amendment occurs when it
results from the arbitrary exercise of po,ver inconsistent
·with those settled usages and modes of proceeding existing
in the common and statute law of England before the emigration of our ancestors, and which are shown not to have been
unsuited to their civil and political condition by having been
acted on by them after the settlement of this country.
Tracy vs. Ginzberg, 205 U. S. 170, 51 L. Ed. 755.

The legislative power of a state can only be exercised in
subordination to the fundamental principles of right and justice which the guaranty of due process of law in the 14th
Amendment is intended to preserve. And a purely arbitrary
or capricious exercise of that power, whereby an invasion
of property rig·hts is practically sanctioned and the owner
stripped of all real remedy, is wholly at variance with those
principles.
Tr~tax

vs. Co1·rigan! 257 U. S. 312, 66 L. Ed. 254.
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''']hat to condemn without a hearing is repugnant to the
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mhe statute we here assail attempts to delegate to an indiViaual of-fic~r·l:incorttrolletl. and arbitrary power to con'demn
.firlaliy.. \vtthout ~nearing. · .. ·- ·· ._, ·
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"It is a cardinal principle in the administration of justice,
that no man cart'ne·~cdiidemhed or· divested of his rigb.t ri:htil
]le has had an opportunity of being heard; and if judgment
~s~. rena~red agahist hllp. bef~re tluit is done~ the -procee~ng
W!ll :~~as utterly ·voi(l a.s though·the court had undert'aken to
a~t where the subject matter ·was nbt {vithiri 'its· cognizance."
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The constitutional protection against deprivation of property without due process of law is available to p·ersons arbitrarily deprived·· of~ their private riglits by sta.te ,. actiou
whetli.er
under
of legislative .authority
or otherwise.
.•
. the guise
,.
'
.
\

Wagn~r

vs. Les~r,
239
U. S. 207,
60 I.J. Ed. 230.
·- .-..
,.
.
That the legislature may not delegate its purely legislative·
powers, may n·ot clothe ari administrative agenc"t 'Vith power
to legi~late;bufniust fix both ·a course of.procedure and·'rules
of decision, was also held in Wichita R. R. ct L. Co. vs. Public Utilities Co1i~missio1~, ·260 U. S. 48; 67 L. E'd~ 124. wherein
the
court said:.
.
'~In creating such an administrative agency, the legislature,
to prevent its· being a pure· delegation of legislative power,
rr~~USt·

'e·njoin upon 'it

a certain

course of p·rdceau.re and cer-

taiiln rules of decision in the perfo1~mance ··of its fu·nction. It
is a wholesome 'and "necessary principle that such an agency
must pursue the procedure ana rules enjoined, and show a
substantial compliance therewith, to give validity to its· aQtion." (Italics added.)
'II
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r

•
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The Act of 1930 is void in that it enjoins upon the High-
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'vay Commissioner no course of procedure whatsoever, undertakes to confer on him the power to act without any semblance of legal procedure and merely upon his own ex parte
opinion, and in that it lays down no certain rules of decision
for him, by which the propriety of his decision may be tested,
and especially since it undertakes to make that decision final
and subject to no judicial review in any forum. When it is
sought to sustain the statute as a delegation of the legislature's police power, it falls completely as a violation of the
constitutional rule against the delegation of purely legislative power.
In the case of United States vs. Cohm~ Grocery Co., 255 U.
S. 81, 65 L. Ed. 516, the same principle was declared by the
court in holding the act of Congress known as the Lever Acl
unconstitutional in failing sufficiently to define the· rule of
law sought to be laid down. Even 'vhen the legislature enacts the police regulation itself. it is void if it fails to fix a
sufficiently ascertainable standard or rule of ap-plication. A
fortiori the attempt to delegate the regulatory power to a
board or officer without fixing the standard and rule of law
is void. In that case the c.ourt said:
''The sole remaining inquiry, therefore, is the certainty or
uncertainty of the text in question; that is, whether the words,
'That it is hereby made unlawful for any person wilfully
* * * to mal\e any unjust or unreasonable rate or charge in
handling or dealing in or with any necessaries', constituted a
fixing by Congress of an ascertainable standard of guilt, and
are adequate to inform persons accused of violation thereof
of the nature and cause of the accusation against them. That
they are not, we are of opinion so clearly results from their
mere statement as to render elaboration on the subject wholly
unnecessary. Observe that the section forbids no specific or
definite act. It confines the subject matter of the investigation. which it authorizes to no element essentially inhering
in the transaction as to which it provides. It leaves open,
therefore, the widest conceivable inquiry, the scope of which
no one can foresee, and the result of which no one can foreshadow or adequately guard against. In fact, we see no reason to doubt the soundness of the observation o.f the court be:..
low in its opinion to the ·effect that, to attempt to enforc.e
the section would be the exact equivalent of an effort to carry
out a statute which in terms merely penalized and punished
all acts detrimental to the public interest when unjust and
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unreasonable in the estimation of the court and jury. * • •
''That it results from the consideration which we have
stated that -th~ seGtion before u~ wa~ ~oid, .for repugn~:qcy
to the Constitution, is not open to question." .( Citm~f'inany
cases.)
There is an exact analog-y between the Lever Act and the
N"irginia Act here in question in the failure to set a standard
.or rule of law. The one condemned ''an unreasonable rate or
charge'' and left it wide open to court and jury to apply that
undefined generality as they might see fit. 'l~he other undertak~s to empower the Highway Commissioner to take a railroad's property ''whenever in his opinion public safety· and
convenience require" the elimination of a. grade crossing and
t11e substitution of an overhead. It is left wide open to the
Commissioner to apply that undefined generality as his arbitrary opinion ma.y dictate.
In Cline vs. Frick Dairy Co., 274 U: S. 445, the court deunconstitutional an anti-trust statut~ of Colorado, prohibitng combinations in restraint of trade and· to increase or
reduce prices. The statute excepted from. its operation combinations ''the object and purpose· of which are to conduct
operations at a. reasonable profit or to market at reasonable
profit those products which cannot otherwise be so marketed".
The court said:
cla~ed

"·An. att~mpt to- enfo-rce tl).e section 'viii be to penal~ze- and
punish all combinations in restraint of trade in a com:r,nodity
when in the judgment of the court and jury they are not- nece·ssary to enable those engaged in it to make a reasonable profit,
but not otherwise. Such a basis for judgment of a crime
would be more impracticable and complicated than the much
simpler question in the L. Cohen Grocery Co. case, whether a
price charged was unreasonable or excessive.''

In Adki.ns ·vs. Children's Hospital, 261 U. S. 525, 67 L. Ed.
525, the court held to be an unconstitutional delegation of
legislative power to a board an act of Congress a.utho·rizing
the board to fix wages of 'vomen and minors in the District
of Columbia. The act fully provided for notice and hearing,
but it failed to set an ascertainable standard of decision for
the board, leaving the decision fixing wages to the board's
judgment as to what was "inadequate to supply them with
the- necessary cost of living, maintain them in health, and
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pro toot their morals.'' The court quoted from its decision
in Lochne1· vs. lv... e~v York, as follows:
.
.
''It must, of course, be conceded that there is- a limit to
the valid exercise of the police. power by the state.. There is
no dispute concerning this general proposition. Otherwise
the 14th Amendment would have no efficacy and the legislatures of the states \Vould have unbounded power, and it would
be enough to say that any piece of legisla.tion was enacted to
-conserve the morals, the health. or the· safety of the people;
such legisltaion would be valid no matter how absolutely without foundation the c.laim might be. The claim of the police
power would be a mere pretext,-become another delusive
name for the supreme sovereig'llty of the state, to be exercised free from constitutional res.traint.''
Then, holding the act invalid as fixing no suf.ficient standard for the administrative hoard and as being an unconstitutional delegation of legislative powe.r, the court said:
''The standard furnished -by the statute for the guidance
·of. .the board is so vng11e a.s. to be impossible of practicable

application with any reasonable degree of aooura.cy. * * * The
board probably found it impossible to follow the indefinite
standard of the statute, ·and brought other and different factors into the problem; and this goes far in the direction of
demonstrating the fatal uncertainty of the:·act,-an infirmity
which, in our opinion, plainly exists.!.'~.
·:·
In Con~·"tally vs. General Construction Co., 269 U. S. 385,
70 L. liJd. 322, the court said :
''And a statute which either forbids or requires the doing
of an act in terms so vague that men of common intelligence
must necessarily guess as to its meaning, and differ as to its
application, violates the first essential o.f due process .of law.''
The rule announced in the foregoing cases is not confined to
criminal statutes. S'YYUJill Co. vs. Su,q(Jff Refinin.q .oo., 267 u~
S:. 233,, 69 L. Ed. 589. And, as we have seen, it applies with
p~uliar force where the legisla.ture- undertakes to delega.te ·
regulatory power upon an _administrative board or officer.
In Marx vs. Maybury, 36 F. (2d) 397, it was held, following the Seattle case, Yick Wo vs. Hopkins, Eubank vs. Rick-
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ttnond, and Brow·rz.ing vs. Hooper, that an act o.f the legislature
of the State of Vv ashington, pasesd under the guise of the
police power to regulate barbers, was invalid in so far as it
undertook to delegate to the director of licenses power to revoke or withhold permit of a ''Barber School'' or ''Barber
College", when, in his judgment, it is not financially able to
earry out contracts for instruction, without setting up any
more definite standard to control the director's judgment, and
without providing for judicial review of his exercise of discre. tion. This was held to be a violation of the due process clause
of the 14th Amendment, as being an attempt to delegate arbitrary and uncontrolled police powers to an administrative
officer.
It r-esults from what has gone before that when the Comnlission below sought to sustain the Act of 1930 on the theory
that it is a competent delega.tion by the legislature to the
llighway Commissioner of legislative or police powers, it
threw it into another equal invalidity under the due process
clauses, an unconstitutional deleg~tion of legislative power to
an administrative officer, with none of the necessary provisions to make such a delegation valid, no provision for notice and hearing, no provision for judicial review, no course of
procedure laid down and required to be followed by the officer, nothing that bears the semblance of due process; and no
rule of la:w established to control his decision. It is a palpable
instance of an attempt to delegate to an administrative officer
a purely ar.bitrary and personal power, which cannot stand
under the constitutions.

v.
The statute can.not be sustained on the theory that it delegates to the Highway Commissioner a merely 'ministerial or
administrative function, which does not require ri_qht to notice anz.d hea·ring a;nd to ju.dicial review to c01nply with due
prncess.
Because, for the reasons hereinbefore discussed, the Act
of 1930 is manifestly unconstitutional under the due process
clauses if it be considered as conferring on the Highway Commissioner either judicial powers or legislative powers, the
Commission below, in the attempt to sustain the statute in
spite of its failure to provide for notice and hearing, and for
judicial review, was forced to take the position that the power
. conferred is a purely administrative power, rather than a
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governmental or legislative power. It is on that slender
foundation alone that the opinion below stands. in last analy-

siR.

·

·But that foundation crumbles under the impact of one clear
decision· by the· Suprem·e Coui·f ·of the United States. In
W a.shit~tgton ex rel. Oregon R. ·&· N.' Co. vs. Fai;rchild, 224 U.
S. 510, 56 L. Ed. 863, it was held that a. power of this. char~cter is not a. mere administrative power, but is the power
to take t~e railroad's prope1\ty~ ··and that such· power can· be
conferred· on ·an administrative board or· officer only by a
statute which provides for llotice: and hearing before the exe~cise ·of the pow·er ·and for· judi~ial review aft~r its exercise~ ·
And that, again, was a police power case. A statute of
Washington aut~orized the railroad commissi9n ''after hearing to ·ordet' that 'additional trackage or· sidings be constructed
and that additional connection:s be n1ade"~· The statute contained full provisions for notice to the ·railroad and hearing·
before such order 'could be ·nia.de. It then ·expr·essly provided
for pro·c<~edings in review in the superior coU'rt to "have such
order reviewed and its reasonableness and lawfulness inquired
·into.and determined". It had, therefore, every ·element which
is' hwking in the Virginia Act of 1930. ·But it limited· the reviewing court to a consideration of the evidence introduced
before the· Commission:, rather than ·l)roviding for: trial de
novo.
·
:
· · ··
· · ·
·
·After notice and hearing, as required by the statute, the
Commission made · an order tequiring two railroads to establish train con11ections. · But ·ntrevidenc·e was ·introduced to
.sliow demand of shippers, business· to be expected via the
connection's •. etc.· The carriers inBtituted proceeding ·for judicial review, as provided in the act,· and review 'vas had in
the ·superior court,· but the hearing was there confined to the
evidence taken before the Con1mission; as also e~pressly provided by the·act. The sttperior court affirmed the order. The
carriers· appealed to the Supre-me ·Coui·t ·of the· state,' which
affirmed. - · · · :
· · · ··
·
The dtrriers then went by writ 9f error to the United States
Supreme C'ourt; contending: (1) that the statute· was unconstitutional for want of due process, in that i't did not provide for a:d.equat~ hearing before the Commission or for adequate judicial' review, especially in that the reviewing court
was confined to the evidence taken before the Commission, and
re.fused to hear additional ·evidence ·offerecr by the carriers to
·show the unreasona~le~ess of the order'; and (2) that, even
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if the statute was valid as suf.ficiently providing for notice
and hearing- and judicial review, still the order of the Commission was invalid in that there was no sufficie_nt evidence
before the Commission itself to show that the order was reasonable. The Supreme Court sustained the second contention.
The first question the Supreme Court discussed was as to
the character of power conferred on the Commission by the
statute. It was suggested by the appellee that it was a mere
.administrative power which might constitutionally be confelTed without provision for notice and hearing and for judicial review. As to this the court said :
''The Commission's order requiring the Oregon Company
to make connectipn was not a mere administrative regulation, but it was a taking· of property~ since it compelled the
defendant to expend money, and prevented it from using for
other purposes the land on which the track were to be laid.''
If an order, made under a police p(nver statute. requiring
railroads to make train connections, is not a ·mere administrative order, but is a taking· of property, then there can be
no question that an order or requirement, made under a similar police power statute, requiring a railroad to devote part
of its right of way to, and to contribute equipment, materials,
labor, supervision and money to, the construction of an overhead bridge ·cannot be deemed ''a mere administrative regulation" but is "a taking of property". ·under the Fairchild
case, the entire basis of the decision below falls to the ground.
That case is of first significance here, since the court, hold
ing an order exactly analogous to that here involved to be not
a mere administrative order but a taking of property, very
fully laid down the law as to what is required by the due process clause when a state legislature. acting under the police
pow-er, underta~es to delegate to an administrative board or
of.ficer power to make such a regulation involving a taking of
a railroad's property. That case is controlling here and
merits full treatment.
The court held that the statute, to be valid as due process,
must provide for notice and "full opportunity to be heard before the board or officer, and must provide for full and adequate judicial review. It held further that mere provision
for such procedural due process is not enough, but that the
order will still be invalid if, although the form of notice and
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hearing and of judicial review be followed, the substance of
full hearing and of full review be not in fact accorded. Due ·
process requires not only the .form of adequate procedure,
but the substance as well. The court said:
''Its (the order's) validity could not be sustained merely
because of the fact that the carrier had been given an opportunity to be heard, 1 but was to be tested by considering
whether, in view of all the facts, the taking was arbitrary
and unreasonable, or justified by the public necessities which
the carriers could lawfully be compelled to meet. For the
guaranty .o.f the Constitution extends to the protection of
fundamental rights,'--to the substance <;>f the order as well as
to the notice a·1ui hearin.g .which p'recede it. 2 'The mere form
of the proceeding instituted against the owner, even if he be
admitted to defend, cannot convert the process used into due
process of law, if the necessary result be to deprive him of
his property without compensation.' Chicago, B. & Q. Ry.
Co. vs. Chicago, 166 U. S. 236, • * * lJ!lissouri P. R. Co. vs. N ebraska, 164 U. S. ~Hi, * • *. So that, where the taking is under an administrative regulation, the defendant must not be
denied the right to'show that; as matter of law, the order was
so. arbitrary, unjust, or unreasonable as to amount to a deprivation of property in violation of the 14th amendment.
Chica,qo, M. <t St. P. R. Co. vs. JYlinnesota, 134 U. S. 418,
• • • ; 8m,ythe vs. A1nes, 169 U. S. 466, * * * ; Chica.qo, M. &
St. P.R. Co. vs. Thompkins, 176 U. S. 173, • • • ."
Thus the court clearly held that tl1e statute must provide
for notice and full hearing as matter of· right before the administrative board-or officer, that notice must be given and
hearing- must be accorded, so that the reviewing tribunal may
determine, as matter of law, whether, regardless of form, the
substance of due process was had and the taking of property
~n our case, of course, the requirement of the Highway
Commissioner cannot be sustained and the statute is invalid
because the carrier is denied any opportunity to be heard at
all and all right of review.
·
1

2
1n our case there is neither the form nor the substance
of the constitutional right to notice and hearing. Administrative fiat alone would take appellant's property under the
decision below.
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was in fact reasonably necessary and jus.tified. T~ose ar~ th~
r~_quirenients ofthe.l~th.Amen~ent. ·
·
Everyone of those requisite elements of due process is abs-ent ill our case~ . T~e Yirgiliia··f?ta.t-ute deilfes'll1~· railro~d all
right to notice and hearing.- before the' Hig1iway Commissioner
makes his. determination and requb;:~ment. It provides for no
judicial review ,vhafsoever: 'It '• adri1ittealy" undertakes ~to. inake
the ·admhiistrative·· offic-e!· 's eX; parte fiat final and liD:review~bie.
-i~
9:- ~:9quir~nieijt \VhiC,h ~on~ti'tutes··a. hiking· of
property, irnder the Paircliila octs·e.; without ·anythink whic-h
has·the 'semblan.ce-·of due··:Proc~ss· of law. ·
:
·"
I
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A-gain, it w.as co~t~nded by the carrier in the Fairchild case
thafthe.'statute aid iiof'aitord it"the means of making a de·fense"before the comihissjcni and yefrequited'it to' attack the
i·easonableness.of t:rle-~oiider o11-such 'evidence· as·it'Iriight have
been"able.;to 'p-roquce ~efore'the administrative body. As to
~bat, the co·urt·~~ld (~ : - : ·
-_ · ····-- - . .. : · ·_. ·
·- ''If this were tru~, the defendant's ·poaition would be cor·rect, for the headtig which 'must precede the lakin~( of prop'erty is not ·a :m~i~e form. =The' ·c~r'der must have the right'. to
secure 3.lld prese~t. ~yide~ce 'Ina te·rial -to t~e 'iss~~ upder investig-ation. · If' must be "given . opportu:qity by proof and a,r·g·umerit tp ··f!ontrovert the claim: ass¢rted ~gainst it ·be!ore· a
'tribunal bound 1iof pnly to list€:n, but tq give ·legal effect to
what has been established/'
.
''
The court held, however, that the statute there in question
·did expressly.· ·proviqe for· full hearing- ·of that character as
matter of right In·our· cas·e the Virginia statute-ma:J_{es no
pretense ·of providing for even the form of a -~e~ring. It deni~s any opportunity to the raih•oad ·to be he'ard hefore the
Highway Commissioner. ·It giyes the railro'ad-no ·right "to
secure and present ·evidence ·tn.a.terial to the· issue under investigation~', whether public safety and convenience··require
the elimination of 'the grade crossin·g ·and· substitution· -of a
grade sepa:dt~it>n str~cture. "'It._. gives the ·railroad hd -H opporturiity by proof and argument to controvert tP.e 'claim asser'ted
against it n. And the Highway Coniimssioner -is neither required "to listen" nor "to give the legal effect to what has
·been established". · '
· · ;· · · · · · -· ·· - · ~ :' ·
The court in the Fairchiltl case then dealt with the carrier's
contention that even if the statute gave sufficient right to no-
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tice and hearing before the commission, it was unconstitutional in failing to provide for full and adequate judicial review. It held that such a statute, to comply with due process, must not only provide for notice and hearing before
the administrative board·and officer hut must provide for adequate judicial review ou the merits. But it held that the statute
there involved did provide for the requisite judicial revie'v
and was valid, and that the confining of the reviewing· court
to the evidence taken bef.ore the commission was no denial of
due process because the hearing before the commission was
itself full and adequate. It said:
"The act further provided that after the administrative
body had acted, the carrier should have the right to test the
lawfulness and reasonableness of the regulation in the superior court, where every error in rejecting· or excluding evidence, or otherwise, could be corrcted. * * *
"Having been given full opportunity to be heard on the
issues made by the complaint and answer, and as to the reason~bleuess of the proposed order, aud having adopted the
statutory method of review, this company cannot complain.
* * *
''If, then, the defendant had notice and was given the right
to show that the order asked for. if gTantecl, would be unreasonable, it has not in this case been deprived of the right to a
hearing.''
But, notwithstanding the full and elaborate :provisions of
that sfatute for notice and hearing· before the commission and
for judicial review of its order, which made the statute valid
under the 14th Amendment, the Supreme Court then proceeded to examine the evidence in the record taken before the
commission and upon which the order was based, and held
that there was no sufficient evidence to support the order as .
reasonable or nec.essary, and reversed the case. It said, inter
alia:

"llere there is no evidence of inadequate service, no proof
of public complaint, or of a public demand, and no testimony
that any freight had been offered in the past for shipment between the points named, or that any such freight would be
offered in the future; nor was there any evidence whatsoever
as to the volume of freight that would use these tracks. or that
the saving in freight and time to the shipper would justify
the admitted expense to the carrier, whether that expense be
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$7,500, as found by the commission, or $21,000, as claimed by
the carrier. * * lit
•
''The burden was on the commission to establish the allegations in the complaint. That body, as well as the carrier,
·was charged with notice that the reasonableness of the order
was to be determined by what appeared at the hearing before it. The insufficiency of the evidence submitted to the
commission could not, under this statute, be supplied on the
judicial review by a presumption arising from the failure of
the carrier to disprove what had not been established.''
~.
The lt1lltirchild case covers our case entirely. Even if the
Virginia sta.tute had contained full provision for notice and
hea.ring before the Highway Commissioner, for issue drawn
on complaint and answer, for evidence which he was required
to consider and give full legal effect to, and even if it had
provided for full judicial review of his requirement, and for
a hearing on review in which the failure of evidence sufficient
to establish the reasonableness of his requirement could not.
be overcome by a presumption arising from the failure of
the carrier to disprove what had not been established, if the
statute had, accordingly, provided the requisite of due process as declared in the Fair child case, still an order of the
·Commissioner made after full hearing would have been invalid if based upon no sufficient evidence. There would have
to be evidence of dangerous character of the crossing in question, evidence of accidents, evidence as to the amount of highway tra.vel on the road and the frequence of the passage of
trains, and evidence to show that the protection to the ;public
by the overhead and the elimination of dangers would be sufficient to justify imposition on the railroad of its part of the
cost.
But manifestly not only the order, but the statute itself, ·
here is wholly unconstitutional since it provides for none of
thes erequisites to due process a.nd expressly attempts to authorize the taking· of the railroad's property without notice
and hearing, without issue joined, without ·evidence or the
_right to introduce evidence an·d ·to contest-by mere arbitrary
administrative fiat-and undertakes to deny all judicial review a.nd make the Commissioner's :fiat final and unreviewable.
Particular apposite here is the decision of the Supreme
Uourt in Chi., ll-1. & St. P. R. Co. vs. IJ!linnesota, 134 U. S. 416,
33 L. Ed. 970, wherein the court struck down, as violative of
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the 14th Amendment, a statute of Minnesota quite comparable··
to the Virginia statute here in question, which undertook to
deleg·a.te to the railroad eom.mission of that state the power
to regulate and fix rates and charges without notice aud hearing, by administrative fiat, and to make the rates so fixed final
and subject to no judicial review. There can be no doubt
that the state's power to regulate rates of carriers is just as
much a part of the state's ·poliee powers as is its power to
regulate and require elimination of grade crossings. What
is requisite to due process for the Qne is requisite for the
other. That ~se, accordingly, is on all fours with ours. There
the statute did not provide for notice and hearing before the
commission, provided for no issue to be joined or evidence to
be taken or considered. It undertook to authorize the commission, on its own ex parte consideration, merely to publish
the rates, just as the Virginia statute undertakes to authorize
the Highway Commissioner, merely on his ex parte opinion,
to determine that the public safety and convenienee require
that the ~·ailroad build an overhead or underpass. And the
:Afinnesota statute undertook to make the rates published by
the commission final and unreviewable, just as the Virginia
act undertakes to make the Highway Commissioner's determination and requirement final and subject to no judicial review. The cases are indistinguishable.
In the Minnesota case, the Supreme Court said:
''The construction put upon the statute by the Supreme
Court of Minnesota must -be accepted by this court, for the.
purposes of the present case, as conclusive and not to be reexamined here as to its propriety or accuracy. The Supreme
Court authorart;ively declares that it is the expressed intention .
of the Legislature of Minnesota, by the statute, that the rates
recommended and published by the Commission, if it proceeds in the manner pointed out by the Act, are not simply
advisory, nor merely prima facie equal and reasonable, but
final and conclusive as to wha.t are equal a.nd reasonable
charges; that the la.w neither contemplates nor allows any
issue to be made or inquiry to be had as to their equality or
, reasonableness in fact; that, under the statute, the rates published by the commission are the only ones that are lawful,
and therefore in contemplation of law the only ones that are
equal and reasonable; a.nd that, in a proceeding for a mandamus under the statute, there is no fact to traverse except
the violation of law in not complying with the recommenda-
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tions of the Commission. In other words. although the Railway Company is for.bidden to esta.blish rates that are unequal
.and unreason~ble. there is no power in the court to stay the
hand of the Commission. if it chooses to establish rates that
·are unequal and unreasonable.
"This being the Gonstruction of the statute by which we
are bound in considering the present case, we are of opinion
that, so construed. it conflicts with the Constitution of the
United States in the particular complained of by the R-ailroad Company. It deprives the Company of its right to a
judicial investigation, by due process of law, under the forms
and with the machinery provided by the wisdom of successive ages, for the investig·ation judicially of the truth of the
matter in controversy,· and substitutes therefor, as an absolute fin~lity, the ~ction of the Railroad Commission which,
in view of the powers CQnceded to it, by the State court, cannot ibe regarded as clothed with judicial functions or possessing the machinery of a court of justice.
"Under Section 8 of the statute. which the Supreme Court
of MinJ}esota says is the only one which relates to the matter of the fixing by the ·Commission of general schedules· of
rates, and which section, it says, fully and exclusively provides for that subject, and is complete in itself. all tha.t the
Commission is required to do is, on the filing with it by the
Railroad Company, of copies of its schedule of charge·s, to
'find' that any part th~reof is in any respect unequal or unreasonable, and then it is authorized and directed to compel
the Company to change the same and adopt such charge as
the Commission (shall declare to be equal and reasonable),
and, to that end, it is required to inform the company in writing in what r~spect its charges are unequal and unreasonable. No hearin-.rJ is provided fo1·, no s1ttm?nons or n.otioe to
the oorn.parny before the Oomm~issio1~ has found what it is
to find, a.nd d(3olared what= it is to deolare, no opportu,nity provided for the oottnpany to i1~trod1toe witn,esses before the Cornmission., in faot, nothvn.g which has the sembla.noe of due prooess of lft'W; and although, in the present case, it appears that,

prior to the decision of the Commission, the Company appeared before it .by its agent, and the Commission investigated the rates charged 1by the Company for transporting·
milk, yet it does not appear what the character of the investigatiQn was or how the result was arrived at.
"By the second section of the statute in question, it is provided that aU charges .made by common carriers for the transportation of passengers or property shall be equal and rea-
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sonable. Under this provision, the carrier has a right to make
equal and reasonable charges for such transportation. In the
present case, the return alleged that the rate of charge fL-x:ed
by the ·Commission was not equal or reasonable, and the Supreme Court held that the statute deprived the Company of
the right to show that judicially. The question of the reasonableness of the rate of charge for transportation by a railroad company, involving as it does the element of reasonableness, both as regards the company and as regards the public, is eminently a question for judicial investigation, requiring due process of law for its determination. If the company
is deprived of the power of charging reasonable rates for the
use of its property, and such deprivation takes place in the
-absence of an investigation by judicial machinery, it is deprived of the lawful use of its property, and thus, in substance
and effect, of the property itself, without due process of law
and in violation of the Constitution of the United States; and
'in so far as it is thus deprived, while others are permitted
to receive reasonable profits upon their invested capital, the
company is deprived of equal protection of the laws." (Italics added.)
Just so, in our case, the Act of 1930 provides for ''nothing
which has the semblance of due process of law". It provides
for no notice and hearing before the I-Iighway Commissioner
and for no judicial review in any forum. It is void as denying
due process of law.
·
In every rate case passed upon by the Supreme Court since
the JJ!Iinnesota case and since the leading case of 81nythe vs.
A1nes, 169 ·u.S. 466, on down to the present time, the Supreme
Court has applied the same principles of due process of law.
It has always held that carriers' property may not be taken
under the guise of administrative power, by administrative
fiat; that notice and full hearing a.nd right to full judicial review as to reasonableness a.re requisite to due process of law,
that in the absence of any of these requisites a regulation is
void, and that a statute which denies or fails to provide any
of them is unconstitutionaL
. We repeat, the power to regulate and ·fix a carrier's rates
and charges in the public interest is just as muc.h a part of
the state's police power as is the power to require grade separation structures. The police power is the power to make
regulations for the general welfare of the public. It is by no
means confined to the question of safety or convenience. It is
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under the police power that all regulation of carriers by states
is exercised, whether the regulation requires train connections,
tracks and sidings to industries. underpasses and overhead
bridges, or :fixes reasonable rates and charges. The constitutional guaranty of due process limits all of these manifestations of the police power in the same way and forbids their
exercise by arbitrary administrative :fiat.
The opinion below argues as if the police power were confined to requiring grade elimination structures and as if there
were some special and transcendental sanctity about the
state's power to require grade crossing eliminations which
frees it from the limitations of the due· process clause and al~
lows it to be ·exercised as a matter of personal and arbitrary
administrative discretion, without notice and hearing, without
evidenee, by administrative fiat, final and unreviewable in
nature.
The cases dealing with due process in other forms and manifestations of the police po~ver are just as controlling here as if
they had involved due pt·ocess in grade elimination statutes.
The same law of due process written in the 14th Amendment as a limitation on state action is written in the 5th
Amendment as a limitation on federal power. And the Supreme Court applies it in the same wa.y.
Peculiarly apposite to the question in this case are the language and decision in Interstate Oo?n/merce Oom'lnission vs.
Lmllisville ct Nashville R. Co., 227 U. S. 88, 57 L. Ed. 431.
The Interstate Commerce Commission, after hearinA·, entered an order declaring certain class rates unreasonable and
requiring the restoration of old loeal rates. The carrier
brought a bill in equity to enjoin the order as ar.bitrary, made
upon no sufficient evidence, and as a denial of due process
under the 5th Amendment. After this suit was transferred
to the newly created Commerce Court, that court sustained
the carrier's contention, held the evidence introduced before
the Comniission wholly insufficient to sustain the order and
gran ted injunction.
On appeal to the United States Supreme Court the government admitted that in proeeedings under the orignial Interstate Commerc.e Act the orders .of the Commission were
subject to judicial review as to reasonableness and as to suf:ficiency of the evidence to support them but contended that
since this particular order was in a proceeding under the
Hepburn Act of 1906, which provided that rates should be set
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aside if after a hearing the •' Commission shall be of the opinion that the charge was unreasonable'', the order was conclusive and final, and could not be set aside on judicial review.
In other words, the contention there was identical with the
appellee's contention here, that it was competent for the legislature to delegate to the Commission. as here to the Highway Commissioner, a quasi-judicial power in its nature final,
arbitrary, and not subject to judicial review on the merits.
The court dismissed the contention, saying:
''But the statute gave the right to a full hearing, and that
conferred the privilege of introducing testimony, and at the
same time imposed the duty of deciding in accordance with
the facts proved. A finding without evidence is avbitrary and
baseless. And if the government's contention is correct, it
would mean that the Commission had a power possessed by
no other officer, administrative body, or tribunal under our
government. It would mean that, where rights depended upon
facts, the Commission could disreg·ard all rules of~ evidence,
and capriciously make findings by administrative fiat. Such
authority, however beneficially exercised in one case, could be
injuriously exerted in another, is inconsistent with rational
justice, and comes under the Constitution's condemnation of
all arbitrary exercise of po,ver.
"In the comparatively few cases in wh[ch such questions
have arisen it has been distinctly recognized that administrative orders, quasi judicial in character, are void if a hearing was denied; if that granted was inadequate or manifestly
unfair, if the finding was contrary to the 'indisputable character of the evidence'.''
The United States, through its legislature, cannot confer on
the Interstate Commerce ·C'ommission power to act without
notice and hearing, without competent evidence and findings,
and by final and unreviewable administrative fiat. How can the
State of Virginia confer such power on an individual functionary, the Highway Comimssioner? That is just what it
has attempted to do by the Act of 1930, and the attempt
"comes under the Constitution's condemnation of all arbi-·
trary exercise of power''.
The language of the S'upreme Court in another rate case
is very pertinent as showing not only the limitation of the
police power by the 14th Amendment, but also that while the
legislature itself may enact a legislative policy the wisdom of
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which ma~ not be subject to judicial.review, yet even the legislature itself cannot make a final and unreviewable determination of the judicial or quasi-judicial question of the application of that poilcy to· particular facts. That case is Chi.,
M. d5 St. P.R. O'o. vs. Tompkins, 176 U.· S. 167, 44 L. Ed. 417,
wherein the court said:
":B,ew cases are more difficult or perplexing than those
'vhich involve an inquiry whether the rates prescribed by a
state legislature for the carriage of passengers or freight
are unreasonable. And yet this dif.ficulty affords no excuse
for a failure to examine and solve the questions involved. It
has often been said that this is a government of laws. and not
of men; and ·by this court, in Yick TV o vs. II opkin.s, 118 U. S.
356, 369, 30 L. Ed. 220, 6 Sup. Ct. Rep. 1064: 'When we consider the nature and theory of our institutions of govern.
ment, the principles upon which they are supposed to rest,
a11d review the history of their development, we are constrained to conclude that they do not mean to leave room for
the play and action of purely personal and arbitrary power.'
"'Vhen we recall that, as estimated, over ten thousand millions of dollars are invested in railroad property, the propo·
sition that such a vast amount of property is beyond the pro·
tecting clauses of the Constitution, that the owners may be
deprived of it by the arbitrary enactment of any legislature,
state, or nation. without any right of appeal to the courts, iH
one which cannot for a moment be tolerated. Difficult as are
the questions involved in these cases, burdensome as the labor is which they cast upon the courts, no tribunal can hesitate to respond to the duty of inquiry and protection cast.
upon it by the Constitution. (Citing many cases.)
''It is often said that the legisltaure is presumed to act.
with full knowledge of the facts upon which its legislation is
based. This is undoubtedly true, .but when it is assumed from
that that its judgment upon those facts is not subject to investigation, the inference is carried too far. Doubtless upon
mere questions of policy its conclusions are beyr.nd judicial
consideration. Courts may not inquire whether any given
act is wise or unwise, and only when such act trespasses upon
vested rights may the courts intervene. A single illustration
will make this clear. It is within the competency of the legislature to determine when and what property shall be taken
for public use. That question is one of policy over which the
courts have no supervision, but if after determining that certain property shall be taken for public uses, the legislature
proceeds further, and declares that only a certain price shall
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be paid for it, then the owner may challenge the validity of
tha.t part of the act, may contend that his property is taken
without due compensation, and that the legislative determination of value does not preclude an investigation in the proper
judicial tribunals. The same principle applies when vested
rights of property are distur]?ed by a. legislative enactment in
respect to the rates."
The Supreme Court again applied the rule of due process'
requiring notice and hearing: to a n1anifestation of the state's
police power to regulate railroads for the general welfare in
the case of 1111 issouri P. R. Co. vs. N eb1·aska, 217 U. S. 196, 54
L. Ed. 727. That case involved th(;l constitutionality under
the 14th Amendment of a statute of Nebraska which undertook to reqnire railroads. at their own expense, and without
notice and hearing, to construct side tracks to any grain elevator, of not less than 15,000 bushels capacity, which might
demand such track. The statute was sought to be sustained
as a valid exercise of the police pqwer. The Supreme Court
treated it as bei1ig enacted within the field of the police power.
But it held the police power to be subordinate to the due process clause, held that the statute was a taking of property,
and that it violated the 14th Amendment by denying the very
minimum requirement of drie process, notice and hearing in
advance. It said:
''It is also true that the states have the power to modify
and cut down property rights to a certain limited extent without compensation, for public purposes; as a necessary incident of government-the power commonly called the police
power. But railroads, after all, are property protected by
the Constitution and there are constitutional limits to what
can be required of their owners under either the police power
or any other ostensible justification for taking such property away. * * •
''If the statute makes the demand (of the elevator company) conclusive, it plainly cannot be upheld~ 1 • If it requires
a side track only when. the demand is reasonable, then the
railroad ought, at least, to be allowed a lH~aring in advance to
decide whether the demand is within the act.''
In the later case of Chicago db N. TV. R. Co. vs. Ochs, 249
1
That is, it plainly would violate the constitution to deny
..
judicial review.
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U. S. 416, 63 L. Ed. 679, the court sustained as a valid exercise of the: police power ah order- of the· Minnesota C'ommissiGn .rquiring. the railroad to alter. and, extend ·a side: track
to an industry,. under, a statute .which fully: complied .with duo
process requirements by ;providing -for and~·gua"Ea!lteeing no-tice. and.f.ull hearing ~before .the·:order :was entered and full
judiciatre:viEnv thereafter on successive appeals -to the district
court of .the ..county and to the supreme court of the state. It
distinguished ·that statute from the one- inv.olved in the N ebr.aska case, as providing the ~ue process denied by the Nebraska statute, saying:
:: . . . :
''The case of Missouri P.R. Co. vs. Nebraska, 217 U.S. 196,
* on which the railroad company relies, is :plainly dis~
tinguishable. The (Nebraska) statute made no provision for
a. preli1ninary hearing. before an administrative body and yet
subjected the compa~y . to the. risk of a:.:fine of at least $500
if it awaited a. hearing in court .on the reasonableness of the
demand. Here there was provision fo-r a full hearin_q before
the Commission and also in the dist1·ict court of the county."·
(.Italics added.)
, ,, .
. . . , .. ·

*

~

],roin tli~· .fo~egoing cases it is clear that the basis upon
which·the' Corporation Commission '.below undertook ·to sus.;.
tain the 1)..ct of 1930, that it is a delegation of -purely administrative power, not only wholly fails as. a ground _of validity
of .the Act but also conclusively points out. its= invalidity under the 14th Amendment. The state cannot deleg-ate to an
administrative b.oard or officer power to make a police power
:reg-ulation having the ..effect .to take· propenty or require the
expenditure of property, without providing for .notice and full
hearing by~ the administrative boa:td or officer, and for full
judicial review of .~the administrative order or regulation~
.

'; ..

~

.

VI.

t

Th statute itself, which undertakes to confer the power on

oo. adlfn.inis'trative board or officei·, must· provider for· notiae
and hearin,q before the.requirement.becmne& final. Notice a;nd
hearing in fact, as a matter of .Qrace. and .favor of the admin~
istrative officer, is not enou,gh.
0

•

•

The Supreme Court's decisions are clear that the statute
itself .must. require notice and heru:ing as. a matter of right, or
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the delegation to an administrative board or officer of power
such as here involved_ is unconstitutional. If the! statute: does
not require :it, then the. mere fact that the administrative officer or board may give notice and hearing in. fact_does._not
satisfy the due process clause. Such notice and hearing ~would
be a mere .matter of grace, favo:r, or administrative discretion. It. might be gr~ted or. denied. Due process does· not
permit subjecting property rights to administrative favor or
g-race any more t~an. to _arb~trary administrative fiat.
.

..

..

In Security Tn(JSt & Sav. Co. vs. Lexin.qton, 203 U. S. 323,
51 L. Ed. 204, the court .said : _
·
"If th.e statute did not p~ovide for notice in any form, it
is not material that,. as. a_ matter of. grace or favor, notice
inay have been given of the. proposed f,l.Ssessment., It is no.t
what notice, uncalled for ·by. the statute,. the. taxpayer may
have received in. a. particul~r .case that is material. but the
question is whether any notice is provided for by the statute.'.~
In Oen.tral Ga. R. Co. vs. -W~ight, 207 U. S. ·127, 52 L. Ed.
135, it was .held that a. tax assessment by .an administrat~ve
assessor, .without notice and hearing, and under a law which
did not .give the right. to notice and hearing, was violative of
ilue pro.cess and void under._ the 14th Amendment. It was
· there said :
''.As we have se~n, the system provided in Geo.rgia by the
statute of the. stat~ ~as ~onstrued by its highest eQurt requires
.of the taxpayer that .he return all his prpperty, whether. .its
liability.is fairly.contestable or not, upon pain of an,ex\f)ar.te
valuat~on, against· which there.is.n.o relief .in the tax proceedings..,or in the courts,, except in those cases .where_ fraud or
oo~ruption can .be .shown .in the :action of_ .the assessing_ officer.
.
.
_. . . . _. . . . _ . . . ., . . . . -~ . .·. : : :: ··.
, . "Reluctant as we are to interfere with the enforcement of
the tax laws of a. state, we :are ·constrained to ·tlle conclusion
that this system does not afford that due process of law- which
adjudges upon notice and opportunity to be heard, which jt
was the intention of the .14th. Amendment to .protect against
impairmenthystate:action/! _\ •'
.--,; ·., · · ·..
·

A~mour Fertilizer Works, 237 U. S. 413~ 59 L.
Ed. 1027, the.court held .to violate the due process clause a
statute of Florida which undertook to authorize.an execution

·- .iti.. do.e -vs.
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to issue; as ah administ~ative or ministerial act, against a
stockholder in a corporation, '\vithout ilbtice or hearing·, "rhenever ah execution against the corporation iii whi~ll he held
stock had been rehtrned nulla bona. Tlie cdhrt said:
''Nor can extra-official or casual notice, or a hearing granted
as a mattet of favor or discretion, be deemed a. substantial
substitute for the due process 9f la:w that the Constitution
requires~ In Stuart vs. Pal·nuM·, 74 N~ Y. 183, 188; 30 Ain. Rep.
289, which involved the validity of a statute providing for assessing the expense of a local i~provement upoii the hinds
benefited, but without notice to the owner, the cotirt said: 'It
is not enough that the owners may by chance have notice. or
that they may as. a matter of favor have a hearing. The law
must roquire notice to them, artd g·ive thein tlie i~ight to a
hearing and ail opportunity to be heard.'. The soundness of
this doctrine has repeatedly been ~·ecdgriizea by this court.
Thus; in Security Trust and 8; B; Co. vs. bexin,qton; 203 U.
S; 323; 333, 51 L. Ed. 204, 208, 27 Sup~ Ct. Rep; 87, tlie court,
by Mr. Justice Peckham, said, with respect to an assessment
.for back taxes: 'If the statute did not provide fof a notice in
a:ny form, it is not material that as a matter of ~race or favor notice may have been g~iveh of the proposed assessment.
It is not. what notice, unballed for by the statute, the taxpayer
may have receiv·ed in a pai'ticular case that is material, but
the question of whether any notice is provided for iby the ·
statute.' (Citing the New York case.) So, in Central of
Georgia,· R. Co. vs. Wri,qht, 207 U. S. 127; 52 L. Ed. 134, 141,
28 Sup. Gt~ Rep~ 47, the court said: 'This notice must be
provided as an essential part of tl~e statutory provisioh, aild
not awarded as a mere matter of favor or grace.' In Roller
vs. Holly, 176 U. S. 398, 409, 44 L~ IDd. 5·20; 524, 20 Sup; Ct.
Rep. 410, the court declared: 'TP,e Tight of a citizen to due
process of law inust rest upon a. basis inofe substantial than
favor or discretion.' And in Louisville & N. R. Co. vs. Central
StockY atrds Co., 212 U.S. 132; 144, 53 :U. Ed. 44i; 446; 29 Sup.
Ct. Rep. 246, it '\vas said: 'The law itself must save the parties' riglits, and not leave them to the discretion of t1ie courts
as such.' ,,
That case was followed with apjn·oval in the later case of
Turner vs. Wade, 254 U.S. 64, 65 L. Ed. 134.
The rule was fully recognized and applied by. this dourt in
"Violett vs. Alexan-dria, 92 Va. 561, 25 s~ E. 909, holding un-
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constitutional for want of due process an act of tho General
Assembly of Virginia. undertaking· to empower an administrative board of the City of Alexandria to impose local assessments for street improvements, without making provision
for notice and hearing by the property owner prior to the
making and imposition of the assessment. This Court there
said:
''It is not enoug·h that the owners of the property affected
by a local assessment may by chance have notice, or that they
may, as a. matter of favor, have a hearing. The law must
require notice to them, and give them a right to a hearing and
an opportunity to be heard. It matters not, upon the question of the constitutionality of such law. that the assessment
has, in fact, been fairly apportioned. The constitutional
validity of the law is to be tested, not by what has been done
under it, .but by what may, by its authority, be done. The
legislature may prescribe the kind of notice, and the mode in
which it shall be given, but it cannot dispense with all notice.
Stuart vs. Palmer, 74 N. Y. 188. The object of the constitution in requiring· notice and the opp-ortunity to be heard is that
a man n1a.y be able to protect himself from wrong. What opportunity is afforded him of doing so by seeing work being
done on the street in front of his property, when neither before nor after the passage of the ordinance is he given an opportunity to be heard as to the legality of the ordinance, or
the charge against and lien upon his property by the· work
being done? While he may be held charged with. not,ice of a
public law, he cannot be held so charged by a law that is unconstitutional. * * * Upon this question, I am of opinion
that, where a statute {i.e. the charter of a municipal corporation) authorizes an assessment of any part of the costs and
expenses of opening, extending, grading, or otherwise improving the streets or side,valks of such corporation, upon the
lands or lots abutting on the street opened, extended, gTaded
or otherwise improved, without providing for a notice to the
person whose property may be affected by the assessment,
giving such person an opportunity to appear and contest the
.legality, justice a.nd correctness of the assessment at some
stage in the proceedings before the assessment becomes final,
such statute is in conflict with the fourteenth amendment to
the constitution of the United States, and that an assessment
made thereunder is void, a.nd creates no lien upon his property.''
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A ease squarely in point here, in which aU the law of due
process discussed in this 1brief, and particularly the rule announced in Bt'll.art vs. Palmer, 74 N.Y. 183, and in Coe vs. Artnou.r Jlet·tilizer Wm·k8, S'lf,pra,. 'vas applied to a police power
statute entirely analogous to the statute here involved, is that
of Clzi., M. & St. P. R. Co. vs. Board of Railroad Oommissioner8, 76 ~lont. 305, 247 Pac. 162.
There the ~{ontana court held unconstitutional under the
14th Amendment, upon authority of many cases reviewed in
this brief, a statute of that state undertaking to confer on the
state railroad commission power, without notice and hearing,
to compel railroad companies to build commercial spurs or side
tracks. It further held, under the principle discussed in Point
IV of this brief, that the statute was an unconstitutional
delegation of legislative power in that it established no standard or rule of law to control the determination of the commission. That statute provided:
•
"The board of railroad commissioners of the state of Montana shall have power and authority, after such investigation
as they may deem necessary, and under such rules and regulations as they may establish with reference thereto, to compel railroads or railways or other companies or corporations
operating and holding themselves out to be common carriers
in the state of Montana. to extend or construct commercial or
industrial spurs from constructed lines or tracks a.t stations
or from within station limits; provided, the length of such
commercial or industrial spurs shall be not to exceed two
miles from the headblock to end of track.''
The Montana court's opinion is such an able review of the
law and cases applica.ble to our case, that we take the liberty
of quoting from it somewhat fully. A reading of the entire
opinion is very enlightening. It was there said, inter alia:
"Necessarily, the extent of the course of procedure and of
the rules of decision are for the determination of the Legislature. We think the correct rule as deduced from the better
authorities is that if an act but authorizes the administrative
officer or board to carry out the definitely expressed will of
the Legislature, although procedural directions and the things
to be done are specified only in general terms, it is not vulnerable to the criticism that it carries a delegation of legislative power.
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''~But the power must not be so arbitrary in character as
to transgress the 'due process clause' of the state or national
Constitution. It would .be difficult to couch a statute in more
general terms than those employed in the one we are considering. Counsel for plaintiff are justified in saying that
whether or not a. hearing shall be ordered and the carrier
afforded a.n opportunity to introduce testimony relative to the
necessity or propriety of an order requiring construction, or
whether the investigation shall, be ex parte, is left entirely
to the board itself. The statute does not undertake, even in
the most general terms, to prescribe the conditions .under
which the board may compel the carrier to construct a spur.
It does not provide that the board may issue its order when
reasonable public necessity requires it; there is no indicated
rule of decision. It does not require as a condition to the
making of the order that the board shall give the carrier notice and a hearing; it does not contain even that procedural
direction. On the contrary, it assumes to authorize the board
only after such investigtaion as they may deem necessary,
and under such rules and regulations as they may establish
· with reference thereto to compel common carriers to extend
and constru~t commercial or industrial spurs.''

The court then commented sharply on the fact that all previous statutes of :1\'Iontana empowering the railroad commission had provided carefully for notice and full hearing. And
it remarked:
''The intention of the legislature in passing this statute is
not ·easy to determine. Did it intend to depart from a wellestablished policy 7''
Holding the statute unconstitutional because it did not require notice and hearing, the court then said :
''When we conceive that the board's order to the carrier to
construct the spur track is in effect a taking of property, for
it requires the carrier to use its property and spend its money
(Stolte of Washington ex rel. R. <t N. Oo. vs. Fairchild, 224
U. S. 510, 32 S. Ct. 535, 56 L. Ed. 863), it would seem clear
that an order to the carrier made without notice and without
a hearing in effect would deprive the carrier of its property
without due process of law Before a valid order of the character in question ca.n be made we hold that notice and opportunity to be heard is indispensable. Missouri Pac. Ry. vs.
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Nebraska, 217 U.S. 196, 30 S. Ct. 461, 54 L. Ed. 727, 18 Ann.
Cas. 989; Union Lin~e Co. vs. Railroad, 144 vVis. 523, 129 N.
W. 605; Wichita R. &; L. Co. vs. Public UtilitJJ CO'Jn., suptYlt.
"Wltile it is true, abstractly, that notice and opportunity
for a hearing are not essential to the validity of legislative
enactments, such legislation nevertheless may ·be invalid as
violative of the Fourteenth .Amendment because arbitrary, unjust and unr€asonable. A statute which undertakes to deprive a person of his property without notice and opportunity
to be heard certainly is invalid. Chica,qo, ll1. & St. P. R. Co.
~vs. Minnesota, 134 ·u. S. 418, 10 S. Ct. 462, 33 L. Ed. 970, 3
.Interst. Com. R. 209.
''The legislature itself may not deprive a. person of his
property without due process of law, and with reason quite as
strong it cannot authorize its creature to do what it cannot do
itself
''In Stuart vs. Pal1ner, 74 N. Y. 183, 30 Am. Rep. 289, an
.oft-quoted .case, the court said that:
. '''The due process of law provision is the most important
guaranty of personal rights to be found in .the federal or
state Constitution. It is a limitation upon arbitrary power,
and is a guaranty against arbitrary legisltaion. No citizen
sha.U be arbitrarily deprived of his life, liberty, or property.
This the Legislature cannot do nor authorize to be done. "Due
process of law'' is not confined to judicial proceedings, but
extends to every case which may deprive a citizen of life,
liberty, or property, whether the proceeding be judicial, administrative, or executive in its nature. W eirner vs. B~6nbury,
30 1\Hch. 201. This great authority is always and ev€rywhere
present to protect the citizen against arbitrary interference
with these sacred rights.'
"Whaiever may be the rule generally, where the taking of
property is involved, extraof.ficia) or casual notice of a hearing granted as a. matter of favor of discretion cannot be
deemed a substantial substitute for the due process of la.'v
the Constitution requires. This is the holding of the Supreme Court of the United States in Coe vs. .Armour Fertilizer
Works, 237 U. S. 413, 35 S. Ct. 625, 59 L. Ed. 1007.
Mter quoting from the Coe case the passage we have above
quoted, the 1\Iontana court then continued:
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"The constitutional validity of a law is to be tested, not by
what has been done under it, but by what may be done under
it. State ex rel. Redrna-n vs. Meyers, 65 1Ion. 124. 210 P. 1064;
State ex t·el. Holliday vs. O'Lea'ry, 4B ~font. 157, 115 P. 204.
It must be borne in mind that the board of railroad commissioners is not a. mere fact finding instrumentality of the government. It is a. quasi-judicial body with power to hear and
determine controversies and to make lawful orders based
upon its findings.
''Where property is sought to be taken und~r an administrative regulation'' 'The defendant must not be denied the right to show that,
· a.s matter of law, the order was so arbitrary, unjust, or unreasonable as to amount to a deprivation of property in violation of the Fourteenth Amendment. Ohica,qo, J1. & St. P.
R. Co. vs. Min;nesota, 134 U. S.. 418, 10 S. Ct. 462, 702, 33 L.
Ed. 970, 3 Inters. Com. R. 209; 8m,.yth vs. A·mes, 169 U. S. 466,
18 S'. Ct. 418, 42 L. Ed. 819; Chica~qo, .ZJ!J. & St. P. R. Co. vs.
Tompkins, 176 U. S. 173, 20 S. Ct. 336, 44 L. Ed. 420.' Fairchild Case, supra; l\{ont. Const. art. 3, sec. 27.
'' 'The hearing which must precede the taking of property
is not a mere form. The carrier must have the right to secure and present evidence material to the issue ·under investigation. It must be given the opportunity by proof and argument to controvert the claim asserted against it before a
tribunal bound not only to listen, but to give legal effect to
what has been established.' Fairchild Case·, supra.
"This statute, we think, comes within the denunciation ex. pressed in Yick Wo vs. Hopkins, 118 U. S. 356. 6 S. Ct. 1064,
30 L. Ed. 220, where the court said:
'' 'The power given to (the administrative officers) is not
confided to their discretion in the leg-al sense of that term, but
is granted to their mere will. It is purely arbitrary, and ackn:owledges neither guidance nor restraint.'
"'Ve have been discussing the character of the statute, not
the actions of the board. It is fair to say the board was duly
mindful of the necessity of notice and hearing.''
That case cannot be distinguished from ours. It was the
same kind of an attempt to delegate to administrative officers
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authority to make police power regulations, taking property
of railroads, without notice and hearing and merely by arbitrary administrative fiat.

VII.
The right to full judicial review of the orde1· of an administrative board atnd officer ·is .iust as ttnuch a requirement of
due process of la~IJ as the requirement that the law 'must itself
give the right to notice arnd hea.rin_q before the administrative
order is ~made.

That an administrative order of the character here involved
must be made by the law subject to full judicial review, and
that the attempt to make it final and unreviewable is a violation of· the due process clause, just as much as failure to provide for notice and hearing before the aqministrative order
is entered, is con~lusively established by cases already discussed above.
Parsons vs. District of Col·u.'Jnbia, 170 U. S. 45, 42 L. Ed.
943.
W ashin,qton ew rel. Seattle Title Trust Co. vs. Rober.Qe, 278

TJ. S. 116, 73 L. Ed. 210.
Washin,qton ex rel. Oregon R. & N. Co. vs. Fairchild, 224 U.
S. 510, 56 L. Ed. 843.
Chi., lVI. & St. P. It. Go. vs. Minnesota, !34 U. S. 416, 33 L.
Ed. 970.
Smythe vs. An~es, 169 U. S. 466, 42 L. Ed. 819.
Interstate Com1nerce Con~1nission vs. Louisville ft Nash. R.
Co., 227 u. s·. 88, 57 r.J. Ed. 431.
Chi., M. ft St. P. R. Co. vs. Tho1npson, 176 U. S. 167, 44 •
L. Ed. 417.
Misso·uri Pao. R. Co. vs. Nebraska, 217 U. S. 196, 54 L. Ed.
727.
Marx vs. Maybu'ry, 36 F. (2d) 397.
The same holding was made in OklaJtoma Operating Co. vs.
Love, 252 U. S. 331, 64 L. Ed. 596.
The Act of 1930, here in question, clearly violates Article
1, section 11, of the Virginia Constitution and the 14th Amendm·ent to the Constitution of the United States, both by making
no provision for notice and hearing before the Highway Comnrlssioner as matter of right, and by undertaking to make his
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determination final and unreviewable and providing for no
judicial review thereof.

VIII.
.The General Assembly fully reco,qnized the law of due process as requiring notice a;n,d hearin.Q an.d ju,dicial review in
enactin.q the statutes mnpowerin,q the Corporation Commission. It could only have been lMt oversi,qht that it undertook
in the .A.ct of 1930 to confer similar power on the Hi,qhwO!!J
Commissioner without any provi~Jion .for notice or hearing or
.iudicial review.
It is interesting that the Virginia General Assembly in conferring administrative power on the Corporation Commission earefuly guarded due process requirements by providing
in detail for notice and hearing before it should act, Code
1930, sections 3711, 3720, 3726, by requiri~g it to· administer
the common and statute law of evidence in like manner as
courts, section 723, and by granting appeal as of right to this
Court and full judicial review here, section 3734.
It thus recognized a.nd affirmed the fundamental requirements of due process.
The Commission ~below comments in its opinion on the fact
that in the older statutes conferring administrative power
on the Corporation Commission to require grade separation
structures on county road crossings it made the same requirements for notice and hearing and judicial review.
But when it undertook. by the Act of 1930, to conf·er similar administrative power as to crossings of railroads with
state highways on the State Highway Commissioner, by some
strange lapse or inadvertence, it forgot all the requirements
of due prQcess and undertook to confer power on that individual administrative officer to act without notice or hearing,
without evidence or rules of evidence, without controlling rule
· of law, without a.ny semblance of legal procedure, but merely
on the basis of ex parte, personal, arbitrary opinion, and to
make that kind of arbitrary administrative action final and
unreviewable.
The statute is the same kind of anomoly as the Montana
statute denounced by the Montana court in the Chi., M. & St . .
P.R. Co. Case, supra, as a departure from well established
principles.
The Court may consult at random the codes of the various
states for statutes empowering administrative boards and
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officers to require underpasses and overpasses, and we venture the assertion that the ·virginia .Act of 1930 is the only
one which can be found which does not fully provide for notice and hearing before the administrative order or regulation
is made and for full judicial review.
The statute is simply sui ,qeneris and an anolomy. It cannot stand.
CONC~JUSION.

Appellant respectfully submits. therefore, that the Act of
1930 is unconstitutional and invalid, for the rea.sons heretofore- stated, that the opinion, determination and requirement
made thereunder by the State Highway Commissioner are
nullities and impose no legal duty of compliance on appellant,
.that it has failed to perform no duty, that the complaint does
not state cause of action, that appellant's demurrer thereto
should have been sustained ;.tha.t the decision of the State Corporation Commission should be reversed and the complaint
dismissed, that a s-upersedeas ·be awarded appellant, and that
this Honorable· Court should enter final judgment in favor of
appellant under the statute in such cases made ancl provided.
SOUTHERN RAILWAY COMPANY,
Petitioner-Appellant.

a

By

THOl\IA..~

B. GAY,
S. R. PRINCE,
SIDNEY S. ALDER~IAN,
Its Attorneys.

I, Thomas B. Gay, an attorney at law duly qualified and
practicing in the Supreme Court of Appeals of Virginia, do
certify that in my opinion the order and decree complained of
in the foreg·oing petition should be reviewed and reversed by
this Court.
Given under my hand this 2nd day of June, 1932.
J nne 2, 1932.

THO~iAS

Appeal and supersedea-s granted.

B. GAY.

Bond $1,000.00.
LOUIS S. EPES.

Received June 2, 1932.

H. S. J.
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APPENDIX .l\.
Chapter 62, Acts of Assembly, Virginia, 1930, approved
E1 ebruary 27, 1930 (Virginia Code of 1930, Sec. 3974a):
.

.

Chap. 62.-An ACT to amend and re-enact an act entitled
''An aet to amend and re-enact an act entitled an act to
provide for the construction of overhead and underpass
crossings of railroads by State highways, and for the
elimination of existing grade crossings on State highways,
and. to provide for the payment of the costs thereof, approved :!\'larch 7,. .1924, approved 1\{arch 19, 1926. ''
•

..

,

I

Approved February 27, 1930.
. .
.
1. Be it enacted by the general assembly of Virginia, That

an act entitled ''An act. to amend and.re-enact an act entitled
an act to, provide for the construction of overhead and underpass crossings of. railroads by State highways, and .for the
·elimination of .existing· gTade crossings .on .$tate highways,
and to provide for the payment of the cost thereof, approved
!\-[arch seventh, nineteen hundred and twenty-four, approved
~larch nineteenth, nineteen hundred and . twenty-six", be
amended and re-enacted so. as to read as follows:
S'ection 1. vVhenever a. new State road is projected across
a railroad, or an existing State road is to be so changed as
to cross a railroad, and the State highway commissioner shall
be of the opinion that the public.safety or convenience at such
crossing requires that the State road shall cross the railroad
above or beneath the tracks of the said railroad, or whenever
the elimination of an existing .crossing at grade of a. State
road ·by a railroad, or a railroad by a State road, and the substitution thereof of an overhead or an underpass crossing becomes, in the opinion of . the State highway commissioner,
necessary for the public safety or convenience, or whenever,
in the opinion of the State highway commissioner, the public
safety and convenience requires that an overhead or underpass crossing of a railroad and a State highway shall be
widened; streng·thened, remodeled, redesigned,. relocated or replaced •. or a new or improved structure. provided in lien
thereof, the. State hig-hway commissioner shall notify in writing the xailroad company whose track is to be crossed or upon
which the existing crossing at grade, or the overhead or underpass crossing is, as the case: ma.y be, stating particularly
the point at which the crossing is desired or the existing grade
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crossing is to be eliminated, or the overhead or underpass
is to be widened, strengthened, remodeled, redesigned, relocated or replaced, or a new or improved structure provided
in lieu thereof, as the case may he, and that the public safety
or convenience requires that the crossing be made either above
or beneath the tracks of said railroad, or that the existiug
grade ~rossing sl1o·nlcl b~ eliminated or abolished and a crossing constructed above or beneath the tracks. of said railroad,
or that the overhead or underpass crossing be widened,
strengthened, remodeled, redesigned, relocated or replaced,
or a new or improved structure be provided in lieu thereof,
as the case may be, and shall submit to·said railroad company
plans and specifications of the proposed work, the said crossing· to be deemed to start at the points on each side of the
tracks of the railroad where the grade under the plans and
specifications herein provided for leaves the ground line of
the State road to go over or under, as the case may be, the
tracks of the railroad, and to include all work and structures
between said points. It shall thereupon be the duty of the
railroad company to provide all equipment and materials and
construct the overhead or underpass crossing, or widen,
strengthen. remodel, redesign, reloca to or replace the overhead or underpass crossing, or provide a new or improved
structures in lieu thereof, as the case may be, in accordance
with the plans and specifications submitted by the State highway commissioner, within its right of way limits and the
.State highway commissioner such portion outside of said
railroad right of way limits or such other division of. the
work as may be mutually agreed on between the State hig·hway commissioner and the railroad company; provided, however, that if the railroad company be not satisfied with ;the
plans and specifications submitted by the State highway commissioner, such company may within sixty days after the re·ceipt of said plans and specifications, if the railroad company and the State highway commissioner be unable in the
meantime to agree on plans and specifications, including the
grade of the approaches and the point to which the liability
of the railroad shall extend, file a. petition with the State corporation commission setting out its objections to the plans
and specifications and its recommendations of plans and specifications in lieu thereof, and the commission shall hea.r the
complaint as other complaints are heard and determined by
that body, and shall approve the plans submitted by the State
highway c01nmissioner, or other plans in lieu thereof; and it
shall thereupon be the duty of the railroad company to provide
all equipment and materials and construct .. widen, strengthen,
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remodel, redesign, relooate or replace, as the case may be,
the overhead or underpass crossing, or provide a new or improved structure in lieu thereof, within its right of way lim;.
its, and the State highway commissioner the portion outside
of the railroad right of way, unless otherwise mutually agreed
upon, in accordance with the plans and specifications approved by the State corporation commission.
Upon completion of the work, including roadway, approaches, drains and ditches and structures, in accordance
with the plans and specifications. the railroad company shall
file with the State highway commissioner an itemized statement of the cost of the work done by such company, certified
by an executive officer of such company, and the State highway commissioner shall file with the railroad company an
itemized statement of the cost of the work done by him, if
any, exclusive in each instance of the cost of right of way,
and if the cost of the work done by the railroad company exceeds one-half of the total cost of the work done by the railroad company and the State _highway commissioner, and provided the estimated cost of the entire work shall have first
·been approved by the State highway commissioner, the Commonwealth shall be oblig·ed to pay for the railroad company,
within ihirty days, the amount of such excess paid by the railroad company. If the cost of the work done by the State highway commissioner exceeds one-half of such total cost, then
the railroad company shall, within thirty days, pay to the
Commonwealth the amount of such excess, such amount to be
paid into the .State treasury to the cred~t of the State highway system construction funds. All costs for which the State
is responsible under this act shall be paid out of funds available for the construction of roads in the State highway system.
After such work has been done. the railroad company shall
maintain the portion within the right of way lines, except the
surface of the roadway.
VffiGINIA:
Proceedings before the Sta.te Corporation Commission m
the City of Richmond on the 8th day of March, 1932.
Case 4469.
Be it remembered, that, heretofore, to-wit. the 18th day of
February, 1931, came H. G. Shirley, State Highway Commis-
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sioner, and filed his complaint against the Southern Railway
·Company.. for, refusing, toi:provide;.:equipment and ma.terials
and construct an overhead crossing -oven its ,railway on .State
Highway Route 12·. near· Antlers,. Virginia-;. and· ,be .it remembered;. further~ ~that the· Southern Railway. Com-pany: appeared
a.nd. ·:filed ·its. demurrer to. said complaint,· as hereinafter set
f.erth,. and ..the· following proceedings, ,omitting·,£ermal orders
of co_ntinua.11ce, .were had~
·,
page

'2' ~. vi~~ini~ ; .
:

·• ,, r···1 ·

· 'In· the St~te Corporation Commission.
•t

', T '

•• ;

;

, "'
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1

Commonweaitb. of Virginia at the relation of II. G. Shirley,
State• .Highway Gommissione:u~· Complainant,
. vs . ... . . . ,, ' .. , :·, ·:. ( .. :·)
South~rn: ·Raii;ay C~mpany, D~fe1ician:t.
~ '

.

COMPLAINT.
To The State Corporation Conu:ilission of Virginia, sitting at
Richmond! ·· .· "
..
The Commonwealth of ·virginia, at the relation of H. G.
Shirley, Sta.te Highway Commissioner, complains. of the
Southern Railway C'ompany, a. corporation as follows·:
(1) The undersigned relator is the State Highway Commissioner of Virginia. and vested with authority and charged
with duties as provided.by law. The Southern Railway Company is .a. corporation organized and existing under· the laws
of the State of Virg·inia and is a Public Service and Transportation Corporation engag·ed in transportation and railroad
business, and as such ow:ning and/or operating. lines of railroad in the State of ·virginia. and elsewhere, a.nd particularly
a line of railroad in ~1:ecklenburg County, Virginia, at or near
Antlers in said County, whereon is located the grade crossing
hereinafter mentioned.
..
·

(2) The undersigned relator pursuant to the powers vested·
in him and, duties imposed rupon: him by_law,·and particularly
pursuant to the provisions of an act of the Genera]
page 3 } Assembly of Virginia·a-pproved :B~ebrua.ry 27, 1930,
identified as Chapter 62, Acts 1930, amending and
re-enacting previously existing acts. of the· same and similar
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purport, has in his official capacity ascertained and determined that the existing crossing at grade of State Highway
Route 12, Project 460-E, by the railroad owned and/or operated bv the Southern Railway Company near Antlers, ~Ieck
lenburg ·county, Virginia, should be eliminated and an overhead crossing substituted therefor, and that the elimination
of· such existing crossing at grade and the substitution t~ere
for of an overhead crossing is necessary for the public safety
and convenienee, and pursuant thereto, notified in writing
the said Southern Railway Company stating particularly th.c
point at which the existing grade crossing is to be eliminated
and that the public safety and c.onvenience required that the
said existing grade· crossing be eliminated and a crossing
a hove the tracks of the said railroad constructed. A eopy of
the said notice in writing dated January 7, 1931, is herewith
filed as a part of this complaint marked Exhibit "A".
(3) The elimination of the said' crossing at grade and the
substitution therefor of an overhead crossing had been for
sometime a subject of negotiation between your relator in his
official capacity and the said railroad company, and the said
railroad company had pursuant to and in the course of such
negotiations prepared and submitted to your relator plans
for the said work which were approved by your relator. In
compliance with the aforesaid act of the General Assembly
of Virginia, your relator under date of January 7th, 1931,
·submitted to the said Southern Railway Company plans and
specifications of the proposed work, they being the same as
theretofore submitted by the said railroad company and approved by your relator.
page 4 ·~

(4) It thereupon became and was and still is the
duty of the S'outhern Railway Company to provide
all the equipment and materials and construct the overhead
crossing in accordance with the plans and specifications submitted by your relator within the right of way limits of the
railroad company and as set out in notification from your re.la.tor to the said company, under date of January 7, 1931, your
relator called upon the said railroad company to proceed with
the performance of the duty imposed upon it by law as aforesaid which said duty is a public duty.
( 5) Notwithstanding its public duty, as aforesaid, the said
Southern Railway Company has f·ailed and refused to comply therewith and to provide the equipment and materials
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and to eonstruct the overhead crossing within its right of way
limits in accordance with the plans and specifications submitted by your relator. Your rela.tor files herewith as a part·
of this complaint as Exhibit '' B '' a copy of letter of January
20th, 1931, from H. vV. :Miller, Vice-President of the Southern
Railway Company, from which it will be observed that the
said company does not recognize the duty imposed upon it by
law, claiming the aforesaid act of the General Assembly of
... Virginia is unconstitutional and void.
'
( 6) Your relator alleges that in his official capacity he
has complied with all the requirements of law, particularly
with all the requirements of the aforesaid Chapter 62 of the
Acts of the General Assembly of Virg·inia of 1930, and that
it is the public duty of the said Southern Railway Company
to comply with the terms thereof a.nd provided the equipment
and materials and construct the overhead crossing within its
right of way limits in accordance with the plans and specifications submitted .by your relator under date of
page 5 ~ January 7, 1931, as hereinbefore alleged.
(7) Your relator further alleges that upon completion of
the work, including tha.t part thereof required to be done
by the Southern Railway Company, and the part thereof required to be done by your relator under the provisions of
the aforesaid Act, the cost of the said work, exclusive of any
cost of right of way should be devided between and borne by
the Southern Railway Company and the Commonw-ealth of
Virginia in equal parts under the terms and provisions of the
aforesaid act of the General Assembly of Virginia, provided
the s-aid Southern Railway Company shall have complied with
the provisions of said act.
•

(8) Your relator is advised and believes and therefore alleges that under the constitution and statutes of the Commonwealth of Virg·inia, the State Corporation Commission is
vested with the power and charged with the duty of receiving
this complaint and ascertaining and determining whether or
not the Southern Railway Company has failed and refused,
or is failing to comply with the aforesaid duty imposed upon
.it by law, and of compelling the said Southern Railway Com. pany to perform and discharge the aforesaid public duty imp·osed upon it as a public service corporation, transportation
company and railroad company, under the laws of the State
of Virginia, and imposing proper fine. or fines upon the said

-...
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Southern Railway Company and/or otherwise enforcing the
performance by the said company of its duties.
In consideration whereof, your relator files this complaint
against the Southern Railway Company and asks that proper
notices be given and processes served upon the Southern Railway Company and that it properly be made defendant to this
complaint, and that the said S'outhern Railway Compage 6 } pany be required to perform the duties imposed
upon it under the terms and provisions of Ohapter
62, Acts of the General Assembly of Virginia, 1930, and to
provide all equipment and materials and construct the overhead crossing within its right of way limits in accordance with
the plans and specifications submitted by your relator as aforesaid and that all such further orders may' be entered herein
as the nature of the case may require.
H. G. SHIRLEY,
State Highway ·Commissioner, Relator.

J. F. HALL,
Attorney for Relator,
Richmond, Va.
State of Virginia,
City of Richmond, to-wit:
This .day personally appeared before me, Thos. V. Chalkley, a Notary Public, in and for the City and State aforesaid
in my said City, H. G. Shirley, whose name is signed to the
foregoing complaint, and made oath that the matters and
things stated therein are true to the best of his knowledge and
belief.
Given under my hand this 11th day of February, 1931.
THOS. V. CHALKLEY,
Notary Public.
My commission expires Oct. 2nd, 1932.
p3.ge 7 }

Jannary 7th, 1931'.

Southern Railway System,
General Offices #1300 Pennsylvania Avenue,
_
Washington, D. C.
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''EXHIBIT .A.''
Attention:

~Ir.

J. B. Akers, Vice President.

Gentlemen:
Subject: Overhead Highway Bridge near Antlers, Virginia, :1\L P. AD-125.92, State Highway
Route 12, Project 460-E.
Pursuant to the provisions of Chapter 62, Acts of the General Assembly of Virginia, 1930, and following up the correspondence with reference to this matter, I am writing to notify your Company that in my opinion the public safety and
convenience requires that the present grade crossing, located
near Antlers, ~Iecklenburg County, 'Virginia, ~Hle Post A. D.
125.92, State Ifighway Route 12, Project 460-E, be eliminated
and that the crossing be made above the tracks of your Com.pany at a point located approximately 432 feet east of Mile
Post No. 126.
I am submitting herewith plans and specifications of the
proposed work._
The plans for this particular overhead were prepared by
you and submitted to me for approval and were approved
by me, these plans being designated as drawing No. 4091,
dated November 22nd, 1928. For your information I am also
enclosing a copy of Sheet No. 8 of the plans for State Highw·ay Proj·ect 460-E, Route 12, revised December 11th, 1928.
I call your attention to the provisions of the above mentioned Act of the G-eneral Assembly of Virginia and to the
duties imposed upon your Company therein.
I am giving this notice so that you may proceed forthwith
to provide the equipment and materials and construct the
overhead crossing in accordance· with the plans and specifications herein submitted within the right of way limits of
your Company as required by law.
Will you please acknowledge receipt of this notice¥
Very truly yours,
State Highway Commissioner of Virginia.

Southern Railway Co. v·. Commonwealth, etc.
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charge of Operation
(EXHIBIT ''B''.)
'\VASHINGTON, D. C. January 20th, 19el.

H. W. ~Hiler.
Vice President.
Mr. H. G. Shirley,__
_ , _ ._ .
Commissioner, Department of Ilig·hways,
Commonw~alth of Virginia,
.. _Richz;nond, Virgini~. ..
Dear 1\{r. Shirley·=
Your letter of January 7, 1931, with enclosures, addressed
to Southern Railway System, attention Mr. J. B. Akers. has
been referred to me.
Southern Railway Company does not agree with your opinion as expressed in that letter, that the public safety and convenience requires that the present g-rade crossing near Antlers · be eliminated, and that au overhead crossing· be built
·above the tracks. As I wrote you on December 127, 1930, if is
further our opinion that Chapter 62, Acts of the General Assembly of Virginia, 1930, is an unconstitutional and void enactment. Therefore, unless and until it should be finally determined by the courts that it is a valid statute, this company
cannot recognize that it is under any legal duty to provide
equipment and materials or to construct an overhead crossing,
·
;
as directed by your letter of January 7th.
· Very truly yours,
(S'ig"ned)
pa:ge ~ 9
\ ...

~

H.-·W. ·l\t!ILLE.R,
Vice President.

Virginia : ·
·In the State· .Co1~poration ·Commission.

Commonwealth of Virginia at the relation of H. G. Shirley,
State Highway Commissioner, Complainant,
vs.
Southern Railway Company, Defendant.
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DEMURRER.

Comes now Southern Railway Company, defendant in the
a.bove entitled proceeding, and demurs to the complaint herein
for that it does not state facts sufficient to constitute a cause
of action, in that :
1. The act of the General Assembly of Virginia approved
],ebruary 27, 1930, identified as Cha.pter 62, Acts 1930, upon
which the complaint is grounded, is unconstitutional, null and.
void, and is of" no valid or binding force and effect, in that;
a. It undertakes to delegate to an individual administrative of.-ficer, the State :Highway Commissioner, an arbitrary
legislative power to make regulations taking the private property of railroads, and to-wit, a.s sought to· be applied and enforced in this case, an arbitrary power to make a regulation
requiring this defendant to provide materials and to construct
within the limits of its rig·ht of way an overhead bridge crossing of a state highway ·and defendant's railroad and right of
way, at the point described in and in accordance with the
plans and specifications submitted to this defendpage 10 ~ ant by said State Hig-hwa.y Commissioner, all as alleged in the complaint, and to contribute its property thereto by bearing a portion of the expense thereof, without providing for, or granting to this defendant the right to,
essential procedural due process of law, that is the right to
notice and hearing as to the reasonableness, constitutionality
and legality of such requirement, a.t any time prior to the
making of such requirement, whereby said act, relied upon in
the complaint in this pro~eeding and here attempted to be applied to and enforced against this defendant, denies to this
defendant due process of law and deprives this defendant of
its property without due process of law in violation of the due
process clause of Article 1, section 11, of the Constitution of
the State of Virginia, and in violation of the due process
clause of the 14th Amendment to the Constitution of the
United States.
b. It undertakes to impose upon this defendant a. duty to
provide materials and construct said overhead bridge within
the limits of the rig·ht of way, and to pay one-half of the cost
of the whole overhead bridge as provided in said act, based
upon :ao competent legislative or judicial finding arrived at
with due process of law and after due notice to this defendant and right to hearing as to the validity thereof, but based
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solely upon an opinion of said State Highway Commissioner
arrived at ex parte, without notice or hearing or right to notice or hearing, and arrived at upon reasons kno,wn only to
him, subj-ect to no requirement that he take or consider any
legal evidence, thereby denying to this defendant due process·
of law and taking its property w:ithout due process of law in
violation of the due process clause of Article 1, section 11, of
the Constitution of ·virginia, and in violation of the due process clause of the 14th Amendment to the Constitution of the
United States. ·
·
page 11

~

2. The acts done by the relator, State Highway
Commissioner, the determination made by him, and
the requirement undertaken by him to be imposed upon this
defendant, as alleged in the complaint, were and are purely
arbitrary, null, void, and without any authority of law, in
that no authority in law was or is conferred upon him to do
such acts, or to make such determination or requirement, and
in that the sole preten~ed basis for such acts, determination
and requirement, is the said null and void and unconstitutional
Chapter 62, Acts of 1930, which denies to this defendant due
process of law and undertakes to deprive it of its property
without due process of law, as hereinbefore alleged, in violation of the due process clause of Article 1, S'ection 11, of the
Constitution of Virginia, and in violation of the due process
clause of the 14th Amendment to the constitution of the
United States.
3. The complaint does not state sufficient facts to show
that the said determination by the State Highway Commissioner was arrived at, or that the said requirement by him
sought to be imposed on this defendant was made., with due
process of law, or after any notice to or right to notice to this
defendant, or after any hearing or right to hearing in accordance with requisite tlue process of law granted or secured to this defendant, or p:ursua.nt to any procedure or
due process of law known to the law of the land, or pursuant
to any valid authority of law; but on the contrary the said
complaint shows that said determination arrived at and said
requirement undertaken to be imposed upon this defendant
by the relator, State Highway Commissioner, were purely
arbitrary, arrived at and made without primary due process
of law, without prior notice and hearing to this defendant,
and based solely upon an e:v parte opinion of said relator formulated without due process of law as to this defendant and
under no valid authority of law, and that said determination

.

c....
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. and requirement accordingly deny this defendant
page 1~ ~ due p_rocess of law, in violation of the due proces~
clause of Article 1, Section 11 of the Constitution
9.f Yh:g~n-\~ a~~ of t~e;d11e p;rro~s~ clause of::t4(}_14:~h A:rp.end~
1Jlent to! the Constitution of the United. States.
· 4. ·The said determination and requirement, arrived at,
_made and directed ag·ainst this defendant by the relator,
~State Highway Commissioner, without any valid authority
in law, and with denial to this defendant of essential due process of law, as hereinbefore alleged were and are wholly in..:
suf.ficient to impose any legal duty on this defendant to pro..:
vide materials, or to construct, or to pay ·any part of the
costs of constrp.ction, pursuant to and_ in accordance with
said req_uirement and the _plans~. and specifications_ submitted
to this defe!l~ant by s.aid relato~·. a_nd ,the co~plai~t fails tp
state sufficient to show that any such duty has been constitu.'tionally.
lawfu11i unposed. "upo~ this d~fen~ant.~
5. The complaint fails to state sufficient to sho:w that t4is
defendant failed or refused or fails qr refuses to pe_rform a.ny
constitutional or lawful duty, or. any ,duty imposed by, and
,with due process of, law.
· 6. This Honorable Commission is without jurisdiction or
power, under the constitution and laws of Virginia, to gTant
the relief prayed in the complaint and to enter an order requiring, or to require, defendant to carry out a.nd comply
with the said unlawful and unconstitutional and arbitrary requirement attempted to be 'imposed upon and directed against
it by said relator, 'vithout due process of law, and without
constitutional and lawful authority, or to fine or otherwise
penalize defendant' for refusing to comply with ~or carry out
said unconstitutional, unlawful, arbitrary and void requirement of the relator, and for this Honorable Commission to·
enter and undertake to enforce any such order·as
page 13 ~ prayed in the complaint would deny to defendant
due process qf ~aw a~d d~prive .d~fe~da:nt. of its
property without due process of law, i.n violation of the said
Article 1, Section 11, of the ·Constitution of Virginia, and in
violation of said 14th Amendment to the Constitution of- the
U uited States.
:
SOUTHERN R.A.ILWAY C01\1:PANY.

or

By

THO~IAS B. GAY,
SIDNEY S. AL.DER~IAN,
Attorneys.
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COMl\fONWEALTH OF VIRGINIA
S'TATE CORPORATION COl\f~IISSION
City of Richmond, February 18, 1931.
Case No. 4469.
Commonwealth of Virginia, at the relation of H. G. Shirley,
State Highway Commissioner,
vs.
Southern Railway Company.
Complaint having been made to the State Corporation Comnlission by H. G. Shirley, State IIighway Commissioner, alleging that the Southern Railway Company has refused to
provide the equipment and materials and to construct an
overhead crossing to eliminate an existing crossing at grade
over the line of its railway on State Highway Route 12, Project 460-E, near .Antlers, Mecklenburg County, Virginia, in
accordance with the plans and specifications submitted by
complainant to said defendant. in violation of the provisions
of an act of the General Assembly of Virginia approved February 27, 1930, identified as Chapter 62, Acts 1930, l\lld in
violation of its public duty;
IT IS ORDE·RED, That the complaint be, and it is hereby
filed and docketed, and that the Southern Railway Company
appear before the .State Corporation Commission in its court
room at Richmond, on Monday, ~larch 30, 1931, at 10:00
o'clock A. 1\L, when the Commission will investigate and consider all evidence presented relative to such complaint, and
will enter and issue such orders and afford such relief as in
its judgment may be proper;
IT IS' FURTfiER ORDERED, That a copy of this order,
together with a. copy of the aforesaid complaint. be_ served
upon the Southern Railway Company.
page r5 ~ 001\fl\fON"\VEALTH OF VIRGINIA
S'TA':rE CORPORATION COl\i~1ISSION
At Richmond, 1\farch 8, 1932.
Case No. 4469.
Commonwealth of Virginia, at the relation of H. G. Shirley,
State Highway Commissioner,
vs.
Southern Railway Company.

page 14
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This matter, which came on for hearing initially on March
30, 1931, in pursuance of order herein entered February 18,
1931, and, having been from time to time continued, was ·fully
heard and taken under advisement, and now comes, on this
8th day of March, 1932, to be heard and considered, upon the
complaint of H. G. Shirley, State Highway Commissioner. relator, and exhibits filed therewith, upon the demurrer filed on
behalf of Southern Railway Company, upon argument of
counsel both orally· and by briefs, and upon re-argument, the
full Commission sitting;
UPON CONSIDERATION WHEREOF, the State Corporation Commission is of the opinion, for reasons stated in
writng, by Fletcher, Commissioner, hereby made a part of the
record in this matter, that the provisions of the law under
which the State Highway Commissioner acted, as referred
to and set forth in the opinion by Fletcher, Commissioner,
are not in contravention of any provision of the State or Federal Constitution. or any amendment thereof, and that, therefore, upon action of the State .Highway ·Commission ther-eunder, a public duty arose on the part of Southern RaiJway
Company to construct the overhead crossing at Antlers, Virginia, where State Fiighway Route No. 12; Project 460-E,
crosses the right-of-way and tracks of the Southern Railway
·Company, in accordance with specifications and directions of
th~ State Hig·hway Commissioner, in the absence of modification of s.uch plan and specifications by the Slate Corporation Commission acQording· to law, and that the State Corporation Commission has jurisdiction to enforce compliance
with such requirements and the performance of such public
duty, and, therefore, that the demurrer of Southern Railway
Company should be overruled, and that Southern
page 16 ~ Railway Company should be afforded an oppprtunity to answer, and in default of filing of such
. answer, or upon indication that it does not desire to file an
answer, an order should be entered directing Southern Railway Company to construct an overhead crossing at Antlers
in accordance with specifications as prescribed by the State
Highway Commissioner and in accordance with the requirements of law, and, it having been indicated by counsel that
Southern Railway Company does not desire to 1ile an answer, but elects to rely upon the sufficiency in law of its
demurrer to the complaint filed against it in this proceeding;
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IT IS ADJUDGED, ORD·ERED AND DECREED, That
the demurrer herein be, and it hereby is, overruled, and that
Southern R·ailway Company, having indicated that it did not
desire to file an answer, but electing to rely upon the suffi-ciency in law of its demurrer to the complaint filed against
it herein, do forthwith proceed to provide all equipment and
material, and to construct, within its right-of-way limits on
State Highway Houte No. 12, Project 460-E, over its tracks
and right-of-way at Antlers, Virginia, an overhead crossing
in accordance with the plans and specifications submitted by
the State Highway Commissioner by communication dated
January 7, 1931, to Southern Railwa;y System, copy of which
appears as Exhibit A with the complaint;
IT lS FURTHER ORDERED, it having- been indicated by
counsel that it is the purpose of Southern Railway Company to take an appeal from the decision of the State Corporation Comimssion as embodied in the opinion and in this
order, which is final as to the rights of the parties in the
premises, that his matter be continued upon the docket of
the State Corporation Commission for the purpose of such
further orders and action by the Commission as may be necessary in the premises in and about the performance of the directions of the Commission should a.n appeal not be taken or
should the decision of the Commission be sustained upon appeal, and that the matter be subject to be set for a specific
date on the motion of either party, after reasonable notice,
or by the Commission upon its own motion, and, it having
been indicated by counsel for the relator tha.t any requir~-
ments as to bond or other security that might be hnposed.
by the Commission are at this time waived, it is directed that
this order be, and it hereby is, suspended, without bond or
other security for a. period of 90 days in order that an appeal may be taken from the action of the Commission.
page 17 ~ Before the State Corp~ration Commission.
Richmond, Va., March 8, 1932.
Case No. 4469.
Commonwealth of Virginia, at the relation of H. G. Shirley,
State Highway Commissioner, Complainant.
vs.
Southern R-ailway Company, Defendant.
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Opinion : By Fletcher, Commissioner :

This is a proceeding arising out of a complaint filed by the
relator, If. G. Shirley, State Highway Commissioner, hereinafter termed "the relator", against the Southern Railway
Company, a Virginia corporation, hereinafter termed ''the
defendant", setting forth that the relator is the State Highway Commissioner of Virginia, and vested with authority
and charged with duties as provided by law; that the defendant is a railroad corporation, owning and operating lines of
railroad in Virginia and elsewhere, and particularly a line
of railroad in ~{ecklenburg county, Virginia, at or near Antlers, whereon is located a certain grade crossing which is
complained of; that, under the authority conferred upon him
by act of the General Assembly of Virginia, approved February 27, 1930, identified as chapter 62, Acts 1930, p. 74 (Michie's
.Virginia Code of 1930, section 3974-a), amending and re-enacting previously existing acts of the same or similar import,
·the relator had in his official capacity ascertained and determined that the existing g·rade crossing at grade of S'tate
lfighway No. 12, project 460-e, by the railroad owned and/or
operated by the defendant near Antlers in lVIecklenburg
county, "'Virginia. should be eliminated and an overhead crossing substituted therefor, and that said elimination and substitution is necessary for the public safety and convenience;
that pursuant to such ascertainment and determination the
relator gave to the defendant a written notice in the form of
his letter of January 7, 1931, attached to the complaint as Exhibit A~ that said elimination and substitution had been the
subject· ·of negotiation between the relator and the defendant
for sometime and that the defendant had pursuant to and in
the course of such negotiation prepared and submitted to the
relator plans for such work, which were approved by the relator;. tha:t in compliance with the aforesaid act of the General Assembly, the relator on January 7, 1931, submitted to
the defendant plans and specifications of the proposed work,
they being the same as those theretofore submitted by the defendant and approv:ed by the reltaor; that thereupon it became
the duty of the defendant to provide all equipment and materials and construct such overhead crossing, in accordance
with the ·said plans and specifications within the right of way
-limits of the defendant, and that the relator had called upon
the defendant to proceed with the performance of the duty
imposed upon it by law, as aforesaid, which was alleged to be
a public duty imposed upon the defendant by law; that not/
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withstanding the said public duty. the defendant had failed
and refused to comply with said requirement of the relator
,and provide equipment and materials and to construct the
overhead crossing within its right of way limits in
page 18 ~ accordance with said plans and specifications, the
defendant contending that the statute, under the
supposed authority of which the relator had acted, was unconstitutional and void; that the relator, in his official capacity,
had complied with all the requirements of law and particularly
with the requiretnents of said chapter 62, and that it is the
public duty of the defendant to comply with the terms thereof
and provide the equipment and materials and construct the
overhead crossing within its right of way limits, iln accordance with said plans and specifications; that, under the provisions of said chapter, upon completion of the work, induding
that part thereof required to be done by the defendant and
the part thereof required to be done by the relator, the cost
of said work, exclusive of any cost of ~ight of way, should be
divided between and borne by the defendant and the Commonwealth of Virginia in equal parts, provided the defendant should have complied with the provisions thereof; that
the State Corporation Commission, under the Constitution
and statutes of Virginia, is vested with the power and charged
with the duty of (1) receiving such complaint; (2) ascertaining and determining whether the defendant has failed or refused to comply with the duty imposed upon it by law; and
(3) compelling it to perform the said duty by proper fine or
tlines, or otherwise enforcing the performance by the defendant of its duty; that the relator asked tha.t proper notice be
given and process served upon the defendant and that it be
made party defendant to the complain and be required to
perform the duty imposed upon it under the terms and provisions of said chapter 62, and to provide all equipment and
materials and construct said overhead crossing within its right
of wa.y limits, in accordance with the plans and specifications
so submitted, and that all such further orders might be entered as the nature of the case might require. The notice attached to the complaint as Exhibit A. and made a part thereof,
which was averred to be the only notice of any kind served
upon the defendant, read, omittin~· caption and signature, as
follows:
''Gentlemen:
Subject: Overhead Highway Bridge near .Antlers~ Virginia.
l\lP. A.D-125.92, State Highway Route 12, Project 460-E.
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'I

Pursuant to the provisiohs of ·chapter 62, Acts of;the:·Geir~
eral Assembly of Virginia, 1930, and following ttp · th~ cor.:·
respondence with· refer~nce to this niattet, I arri· w'titihg hf
notify~_yo~! Company that in my opinion t~e ·_publi~ safety
and· conV~nience' requires that the present grade ~cros'sing, -lb-·
cated hear .A~tlers, M~ldenbnrg county;· Virginia, Mpe I?~st.
AD125.92,.,State ·Highway Route 12 Pr.oject 460-E, b'e ~~limi-=
nated and that the-:nross1ng be made nbov~ the'trnclds'·of· your
.Company~ at a. point locat•ed 'approximately· 432· feet east of
:?Yiile' Post· No. 126.
· . ·-·
- ·
·
I· ain Subniitting he1~ewit~ -:plans. and :spe~cifications of the_
propose-d work.~ · · · ·· .. ,
· ·· ·
·· ·
-.
-The· pl~ns for thi's particular overhead were prepared by
you ~nd submitted to me for approval and. were approved by·
me~ these plans being ·designated--a:s ~ra'Ying ~o. 4091,_ dateq
November 22,. 1928. ··For your information, I am also enclos:.
ing a. copy or sheet No. 8; of the· plans for State Highway Proj~t 460-E, Route ·12, revised··December 11; ~92~.
. . , -~
· ·I call your attention ·to ·the provisions of the above men.;·
tioned Act of the Generrli :Assembly 9f Virginia and to ~b,e
duties· imposed· upon· your· Company therein.
-~
lam giving this notice so that yot1 may· proceed forthwith
to pr.ovide the equipment i:uid materials and construct the overhe·ad· crossing in-··accordance with the plans: anti JSpecifica.tions
herein su'J?fuitted within the right of way limits of your Company 'as· required by :law. -·
· · · ·- ·
Will you please acknowledg_~ ~eceipt of this notice.
0

0

I

J

I.·.

,

1

,

'

•

1

°1

.

1

~·

,

V~cy

lo

,

truly·yours,"

i?l:lge.l~ ~- ~The defen~ant replied·t(i such notice· by a letter·
addressed to the· relator, which rea.d, omitting cap· ·· ·
tion and signature,
as folloWs:
-. _. ' · ;;
.
. . .....
I

"~

·., ':'Y-our.lett.er of January 7;·1931, with ;~nclosures. ·addressed'

to Southern Railway System; Attention::l\~r. J. B. Akers, :has

been r.eferred to me.· : ; .
· ..
•· .: · .
·
· Southern.- Raihvay does not agree with ·your opinion as
expressed in that letter, that the. public ·safefy·;and convei'l.~
. ience-requires that the present g·rade crossing neat Antlers be
eliminated and that an overhead crossing be built fibove the
tracks. As I wrote you on December 27th, 1930, it is further
our opinion that chapter 62, Acts of General Assembly of Virginia, .1930; is· an· unconstitutional and void enactment. ·There--f·ore, unless and until it should- be finally determined by the

.

.

.

.

.
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courts that it is a valid statute, this Company cannot recognize that it is under: any iega.l duty to :provide eqnit>:inent· and
materials or to construet an overhead crossing, as directed
by you1~ letter of January 7th."
'

.

'

·The ·complaint was filed with and docketed by the Comm~s
sion and an order was entered by it requiring. the defendant
to appear before the ·Commis'sion in its courtroom, at Richmond, on 1\{a.r-ch 30, 1931, when the ·Commission would investigate·· and consider ·an evidence relative to the c()mplaint, and
would: enter and issue such orders and afford such relief ·~s.
in its judgment might be proper. The defendant .appear~(!
and filed a demurrer asserting that the complaint did not
f!ltate a. cahse ·of' action for the reasons; therein spe·cifica1ly set
forth, which ·may be summarized as foll~ws:
l .l

•

•

• ;

•

!.

~: '

L 'l'hat the sta.ute upon whieh the complaint 'is prefuca~¢1.
~s unc~nstitution~l and invalid unde~ th~ due P~?OO~~. cl~11se
of Article 1, sectlon"ll of the Constitution nf V1rgm1a, and
under the due process clause of the 14th Amendment to the
Constitution of the United States, in that it denies to defend~
aut; and ·would deprive defendant of its property without due
process of law, in the procedural or primary sense, in the re~
apects more particularly set out in paragraph 1 of the flemnrrer, SUb-paragraphS and b.
I
I•

;1,

2. That the acts of the relator, the determination made
him and the· re-quirement~ undert.ak~n by }litn.to· b~ ~!11-pqsed
upon the defendant, were and are null and void, and 'ru;bitrary
as being with·out ·authority of ~any· valid 'law, 'the statute assert~d by relator ·a'S authority therefor· being unconstitu..
tional..
..
. . ")

-~y

...

: · 3. That tbe complaint do¢s not show'·that' said dete'tnlination was made or .said r~quirement WaS·S0Ught.to be impos~d
with due process o£ law, but shows, on the oontrary, that they
w·ere made and sought to be imposed withot;It any prior JlOt~ce· and ~earing ·t·~ t'lie. ~efehd~~~-, without~I>rilitaxy due'pr.Ocess of)aw~ and based solely upon an ex parte opinion ·of.the
telator, formulated without due process ~nd without authority
of law.
··
' 4. That such determinatien-and r~quirement· are therefore

wholly insuf:fieient to··imphse ~any 'legal duty bn' the ·defetid-ant. to.·contribute its property and to eonstruct, in accordance
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with the relator's requirement, and that the complain shows
no such duty as having been constitutionally imposed upon defendant.

5. That the complaint fails to show that the defendant has
failed or refused; or is failing or refusing to perform any constitutional or lawful duty imposed upon it by due process
.of law.
The demurrer was argued by counsel of the respective parties, and the disposition of such demurrer is the question now
under consideration.
Chapter 62, Acts of 1930 p. 74, approved February 27, 1930
(lVIichie's Virginia Code of 1930, section 3974-a), which is
relied upon by the relator as the basis for his complaint, is as
follows:
1

''.Section 1. When~ver a new State road is projected across
a. railroad, or an existing State road is to be so changed as to
cross a railroad, and the State Highway Commissioner sba11
be of the opinion that the public safety or convenience at
such crossing requiref: that the State road shall cross tne
railroad above or beneath the tracks of the said railroad, or
whenever the elimination of an existing crossin,q at ,qrade of
a State road by a rOJilroad, or a rOiilroad by a State road, and
the S'ubstitution therefor of an overhead or underpass crossing becO'Jnes, in the opinion of the State Hi,qhpage 20 ~ way Convm-issioner, necessary for the public
safety or convenience, err whenever, in the opin_ion of the State Highwa;y Commissioner; the public
safety and convenience req·uires that a'l~ overhead or
underpass crossing of a railroa:d and a State highway shall
be widened, strengthened. remodeled, redesigned, relocated or
replaced, or a new or improved structure provided in lieu
thereof, the State Highway Co1nn~issioner .9hall notify in writing the railroa·d cornpany whose track is to be crossed or upon
which the existin.g crossing at ,qrade, or the overhead or underpass crossing is, as the case may be, stating particuarly the
tJoint at which the _crossin,g is desired or the existin.q ,qrade
crossin,q is to be eli1ninated, or the overhead or underpass is
to be widened, strengthened, remodeled, redesigned, relocated
.or replaced. or a. new or improved structure provided in lieu
thereof, as the case may be, aiJ'l.d tha,t the public safety or convenience requires that the crossin,q be made either above or
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beneath the tracks of said ,railroad, or that the existin,q ,qrade
crossing should be elirninated or abolished, a;nd a crossin.Q
constnwted above or be'l'~eath the tracks o.f sarid railroad, or

that the overhead or underpass crossing be widened, strengthened, remodeled, redesigned, relocated or replaced, or a new
or improved structure provided in lieu thereof, as the case
may be, and shall sub'mit to said 'railroad co1npany pla;ns and
specifications of the proposed work, the said crossing to be
deemed to start at the points on each side of the tracks of the
railroad ~vhere the ,grade under the plans and specifications
herein provided for leaves the ,qround line of the Sta.te road
to ,Qo over or WJ~de1·, a.s the case 1nay be, the tracks of the rail1·oad, and to include all work and structures between said
points. It shall therezt.potl! be the duty of the ra-ilroad c01npany to provide all equiprtWIJ~t arul 1naterials and construct
the ove1·head or 1t1~de1JJas~ crossin,q, or widen, strengthen, re-

nwdel. redqsign, relocate or replace the overhead or underpass crossing, or provide a new or improved structure in lieu
thereof, as the case may be, in accordance with the plans
a'JI,rl specifications sulnnit(erl by the State II i,qhway Commissioner, within its 1·ight of way lin~its and the State Highway

Commissioner such portion outside of said railroad right of
way limits or such other division of the work as may be mutually agreed on between the .State Hig-hway Con1missioner
and the railroad company; tJrovided, however, tha-t if the
1·ailroad co1npany be 1wt satisfied with the pla;ns and specifications sub·mitted by the State lii_qkway Co1nntissione·r, s·uch
corntJany m.ay u-ithin .~ixty days after the receipt of said pl(}Jns
a.nd specifications, if the railroad c01npa1J1,y and the Sta.te Hi,qhway Co1n1nissione,r be unable in the nteantime to a.qree on
tJlan.~ a-nd specifications, if the railroad co·mpany and the
State Highway Co1n1ni.9sioner be unable in the n~eanti1ne to
a!11·ee on pla.ns and specifications, includ,in,q the _qracle of the
a.pp1·oaches and the JJoin.t to wh,ich the .liability of the ra.il1'oad shall extend, file a tJetition UJith the State Corporation
Cmnn~iss-ion setting out its ob.iections to the plans Clllul specifications and its reco11t1nendations of pla-tts and speci.{ica.tionis
in lieu thereof, and the co1n1nission shall hea-r the co1nplaint
as other co1nplaints are hea1·d and detennined bJJ that body,
and shall approve the plans s1tb·mitted bJJ the State II i,qhway
Co1JHnission.er, or other plans in lie·u thereof; and it shall
thereupon be the d~dy of the railroad .compa,ny to provide all
equ·ipme1~t 0/Jul nta.terials and constnwt, widen. strengthen,
remodel, redesig-n, relocate or replace, as the case may be, the
overhead or underpass crossi'ng or provide a new or improved
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structure in lieu thereof, within its ri,qht of way limits, and
the State Highw.ay Commissione·r the portion outside of the
railroa(l right of way, unless otherwise mutually agreed upon,
in accordance with the plans and specifications approved by
the State Corporation Commission.
"Upon completion of the work, including road way, approaches, drains and ditches and structures, in accordance
with the plans and specifications, the railroad company shall
file with the State Highway Commissioner an itemized statement of the cost of the work done by such company, certified
by an executive officer of such company. and the State Highway Commissioner shall file with the railroad company an
itemized statement of the cost of the work done by him, if
any, exclusive in each instance of the cost of right of way, and
if the cost of the 'work done iby the railroad company exceeds
one-half of the total cost of the work done by the railroad
company and the State Highway Commissioner, and provided
the estimated cost of the entire work shall have first been
approved by· the .State Highway Commiss!i.oner, the Commonwealth, shall be obliged to pay to the .railroad company, within
thirty days, the a'mount of such excess paiit bJJ the ·railroad
compwn~r. If the cost of the work dorie by the State Highway
Commissioner exeeeds one-half of such total cost, then the
railroad company shall, within thirty days, pay to the Commonwealth the an1ount of such excess, such amount to be paid
into the State treasury to the credit of the State hig~way system construction funds. All costs for which the
page 21 ~ State is responsible under this act shall be paid out
of funds available for the construction of roads in
the State highway system.
''After such work has been done, the railroad company shall
maintain the portion within the right of way lines, except the
surface of the roadway." (Italics ours.)
This statute is an amendment and re-enactment of an act
originally passed Qll March 7, 1924 (Aots 19·24, p. 146). which
undertook to provide only for the construction of new overllead or underpass crossings of railroads by State highways
and for the elimination of existing grade crossings on State
highways by such new construction. Tlie Act of 1924 was
amended and re-enacted by an act approved March 19, 1926
(Acts 1926, p. 397), in an effort to fix the railroad's participation in such new overhead and underpass construction as
extended beyond the right of wa.y limits and from grade de-
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parture point to grade departure point. By the 1930 amendment the act 'vas made to apply to widening, streng·thening,
remodeling, redesigning, relocaitng, or replaeing an existing
. overhead or underpass crossing, or providing a new or improved structure in lieu thereof, and such amendment also
<~hanged the system of apportioning cost, as set out in the
second paragraph of the act.
The first question presented by the demurrer which will be
eonsidered is whether or not the Commission has jurisdietion
to grant the relief prayed for in the complaint. This question depends primarily upon the validity of the statute, for
if _valid the duty imposed upon the railroad eompany is a
public duty imposed by law, and the breach of this duty is
within the purview of sections 3716 and 7317 of Miehie's Virginia Code of 1930, .by which the Commission is g~ven power
to require a railroad company to perform and discharge any
public duty or requirement imposed by law and is charged
with the duty of making inquiry and examination for the purpose of ascertaining whether anything has been done or
omitted in violation or contravention of the law and· which
ca.rry into effect clause (b) of section 156 of the Constitution
of Virginia, conferring upon the Commission power to require
public service corporations to ·perform any public duty.
See Southern R. Co. vs. Co1n., 124 Va. 36, 97 S. E. 343;
Southern R. Go. vs. Corn., 128 Va. 176, 105 S. E. 65;
Norfolk & Western R. Co. vs.. Com., 143 Va. 106, 12·9 S. E.
324;
Com'monwealth vs. Atlantic, etc., R. Co., 106 Va. 61, 65, 55
S. E. 572.
"The obligations imposed upon railway corporations in this
State, whether by the Constitution, statutes, or the common
law, are obligations imposed by law. The supervision of the
discharge of these obligations is committed to the Corporation Commission." (Italics ours.) Saunders, J., in Southern
R. Co. vs. Com., 128 Va. 176, 105 S. E. 65.
In Southern R. Go. vs. Com., 124 Va. 36, 97" S. E. 343, it was
held that under clause (b) of section 156 of the Constitution
and sections 3972-3974 of the Code of Virginia, which will
h~reinafter be quoted, the ·Commission may require railroad
companies to eliminate grade crossings of county roads and
highways.
Having axrived at the conclusion tha.t.a duty imposed upon
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a railway company by law is a public duty, and that the
Commission has the power to require a railroad cpmpany to
perform and discharge any public duty or requirement imposed by law, the next question t? be considered i~ wheth~r
or not the statute purporting to 1mpose such pubhc duty ~s
unconstitutional as contended for by the defendant, for 1f
'unconstitutional, then no public duty is imposed by law.
In order to arrive at a. proper understanding of the attitude of the State of Virginia in respect to compelling railroads to separate the grades of their tracks from the grades
·of the public highways, the history of the statutory enactments in respect to separation of grades shoul··
page 22 ~ be reviewed. Section 38 of chapter 4 of Acts
·
1902-3-4, .which was the same as section 397:l,
1\Hchie 's Code of Virginia 1930, read:
''It is here-by declared· to be the policy of this S'tate t11at all
crossings of one railroad by another, or of a county road or
highway by a railroad, or of a railroad by a CO'ltnty road or
highway, shall, wherever reasonably practicable, pass above
or below the existing structure. And every railroad hereafter constructed across another railroad or across a cownty
road or highway, and every county road or highway hereafter
constructed across a railroad, shall, wherever it is reasonably
practicable, and does not involve an unreasonable expense, all
the cirC'Wmsta~YUJes of the case considered, pass above or beneath the existing structure at a sufficient elevation or depression, as the case may be, with easy g-rades, so as to admit of safe s·peedy travel over each. The provisions of this
section shall not apply to crossings in cities or towns, nor to
electric railways within or ·without cities and towns.'' (Italics
ours.)
Section 39 of chapter 4 of the Acts of 1902-3-4, the latter
part of which was the same as section 3974 of :1\fichie's 1930
Code of Virginia, read as follows:
''Whenever the elimination of

01n

existin,q crossin,q of a

·county road, street or other highway by a railroad, at g-rade,

becomes, in the opinion of the board of supervisors of any
county, or the proper authorities of a city or town, necessary
for the improvement of the county road, street or other highway, the said hoard of supervisors, or proper authorities of
the city or town, may make application in writin.q to the man·ager, or other proper officer of the railroad company, for
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.the elimination or abolition of such crossing, setting forth in
such application the reasons therefor; and if said railroad
shall refuse or fail to commence the work of eliminating or
abolishing· such crossing within a period of sixty days after
said application in writing has been filed with the said railroad company by the board of supervisors, or proper authorities of the city or town, the said board of supervisors, or the
proper authorities of the city or town, may then apply to
the State Co-rpo-ration Corwmission by petition, setting forh
the facts, which, in its opinion, justify the elimination of such
crossing, and said Co·m·n~issio1~ shall hea-r the co1npla.int as
other con~plai1~ts a-re hea.rd 0/Jtd detennined by that body.
When the crossing is constructed at an elevation, the approaches and struetures shall be safe, permanent a.nd substantial, and when the crossing is constructed underneath
the tracks of the railroad, the county road, street or other
highway, and all necessary drains and ditches shall be put
in good, permanent condition, and the structure supporting
the tracks of the railroad shall be safe, permanent and substantial. Whenever the character of the work to be done on
the structures, county rods, streets, or other highways, drains
and ditches cantwt be ag·reed on by the corporation and the
board of supervisors of the eounty, or the proper authorities
of the city or town, the sa1ne shall be fixed and determined
by the State Corporation Con~·mission. When such improvement is to be made in any railroad, it shall be made by the
corporation, or person operating the same, and the whole expense thereof shall be paid by such corporation, company or
person. When it is to be made in a county road, street or
other highway, it shall be made by the corporation whose
track is to be crossed, and the expense shall be borne equally
hy said corporation and by the county, city or town having·
control of such county road, street or other hig·hway. Provided, however, that 'whenever an existin.Q c1·ossi·n,q of a county
road, street or other highway by a railroad or of a railroad
by a county road, street or other highway, at grade, constructed since J·une·13_, 1H04, or hereafter constructed becon~es,
in the opi1~ion of the board of supervisors of auy county or the
proper authorities of a city or town, a 1nenace to the 2ntbl-ic
safety, or the elimination of such crossing becomes necessary
for the improveinent of the county road. street or other higll. way, and the costs thereof, a-nd by w·hom and in what pro17ortion paid cannot be agreed on bJJ the corporation a-nrl the
boa1·d of supervisors of the countu or the proper a;uthorities
of the city or town, the san~e shall be fixed and determine(l by

----~---------------------------------------------------------
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the State Corporation Co1n1nission in conformity with tbe
principles of law a.nd equity. After said crossing has been
constructed, the co1·pora tion whose tracks or works is crossed
shall maintain the same.'' (Italics ours.)
page 23 ~ It will be observed that such statutory enactment provides that if the railroad company fails
or refuses to eliminate the grade crossing, after notice from
the board of supervisors or proper authorities of the city or
town that such elimination in their opinion is necessary for
the improvement of the county road, street or highway, the
board of supervisors or proper authorities of the city or town
may apply to the Commission by petition, setting forth the
facts which in its or their opinion justify the elimination of
such crossing, and the Commission shall hear the complaint,
as other complaints are heard or determined .by that body.
lTnder the procedure before the State Corporation Commission, notice is required to be given to the railroad company,
and a.t such hearing it is entitled to an opportunity to be
heard. From the order entered by the Commission in respect.
to the elimination of such grade crossing an appeal will lie
to the Suprem.e ·Court of . A:ppeals of Virginia. S o~tthern R.
Co. vs. Com., 124 Va. 36, 97 S. E. 343. The Supreme Court of
Appeals, in construing such sections of the Act of 1902-3-4
(Michie's 1930 Code of Virginia, sections 3792, 3794), declared that to require the establishment of an overhead or
underground crossing where it is not reasonably practicable
and would involve an unreasonable expense, all the circumstances of the case considered, 'vould be as much against the
policy of the State as to permit a grade crossing where those
difficulties are not shown to exist. Norfolk &; Western Ry.
Co. vs. Tidewater R. Co., 105 Va. 129, 52 S. E. 852; Lwnhamt
-vs. Virginia .Air Line R. Co., 113 Va. 68, 78, 73 S. E. 566;
Southern R. Co. vs. Corn;monwealth,· 124 Va. 36, 97 N. E. 343.
In Southern R. Co. vs. Co1n., 124 Va. 36, 97 S. E. 343, in construing such legislation, it was held that. all grade crossings
are more or less inconvenient a.nd dangerous, but mere inconvenience or necessary dangers usually incident to such
crossings would not justify the exercise by the Commission of
jurisdiction to compel separation of grades at the expense
of the railroad companies, and that the continuance of existing
grades should be the rule, the change of the grade at the expense of the railroad company the exception. and this exception should not be made except for cogent reasons; that
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'vhile the Commission has jurisdiction to compel railroads to
separate the grades of their tracks from the grades of the
public highways, and to make· the grades of their tracks above
or below the grades of such highways, and 'vhere the change
is at the instance and for the benefit of the railroad company,
to require the railroad company to pay the entire expense,
as a rule existing crossings should be left undisturbed unless
the change is effected under the provisions of said section 39,
which section clearly indicates that as to existing grade crossing·s of county roads by railroads, when the local authorities
desire to improve the county roads by separating the grades,
they may require the railroad authorities to ~ake the neces
sa.1;y chang.e only upon the condition that the expense thereof
be equally borne by the county and the railroad company, and
that the jurisdiction of the Commission to compel a separation of grades at existing crossings at the expense of railroad
companies should only be exercised in exceptional cases where
the proof is clear and satisfactory that a duty rests upon the
railroad company to make it in consequence of some peculiar
danger to the traveling public.
The word "county" as used in such act setting forth the
duty of a railroad in ~rossing a "county road or highway''
was held to be used in the sense of an adjective to modify
or limit both '''road" and "highway", and it was held that
from their collection these words were equivalent to "county
road or county highway." W ashin,qton R. Co. vs. Fisher,
121 Va. 229, 92 S. E. 809.
At the time of the passage of such act, with the exception
of toll roads, the only public roads in Virginia were ''county
roads" or "county highways'' which "'ere under the control and jurisdiction of the board of supervisors of the respective counties, and this continued until the creation in
1918 of the ''State highway system'' and the establishment,
by Acts 1918, p. 9, of State roads or State highways
page 24 ~ as distinguished from county roads or county highways. By chapter 16, Acts of 1918, there wa~ created the first· State highway system, setting said highways
apart from aU other highways in Virginia, and it was provided that the roads embraced in the State highway system
should be established. constructed and maintained exclusively
by the State, under the direction and supervision of the State
Highway Commissioner, with such State funds as might thereafter be appropria.t.ed and made available for -such purposes,
together with such appropriations as might thereafter be
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ma(le by any county, district or town in Virginia, and such
funds as were fo1:1.nd available or as might thereafter be derived from the Federal government for road building and improvement in Virginia., and it was further provided that ''t1ie
roads within the State highway system which may now or
.shall hereafter be, in the opinion of the State Hig·hway Commissioner, in maintainable condition, shall be maintained hy
the S'tate from funds now or hereafter available for this purpose, said maintenance to be under the direction and supervision of the State Highway Commissioner, but this shall not
aply to toll roads so long as toll gates are maintained thereon." The Sta.te Highway Systmn Act was amended by chapter 316, Acts of 1922. and at the same session as cognate legislation (chapter 403, Acts of 1922), there was passed a general act creating the State I:lighway Commission and the of.tice
of State Highway Commissioner, giving the Commission and
.the Commissioner certain powers and exclusive jurisdiction
.over the State highways. The State :Highway Commission is
.an administrative department of the State, charged with certain powers and duties, defined by statute. C~Hchie 's Vir.ginia Code of 1930, section 1969-a.-1969-p.}
. Such statutes creating the office of State Highway Commissioner provided that, except such powers as are conferred
upon the State Highway Commission, the State Highway
Commissioner "shall have plenary powers for constructing,
improving and maintaining· the roads embraced in the highway system". (J\tiichie's Virginia Code of 1930, section
1969-f.) He is vested with the power of eminent domain in
so far as may be necessary for the construction, reconstruction, alteration, maintenance and repair of the roads embraced in the State higliway system, and for these purposes,
and all purposes incidental thereto, may condemn property
in fee simple, and may without the institution. of condemnation proceedings take from the most convenient lands, so much
land, stone, gravel, earth or other material as may be necessary to be used in the construction, reconstruction and maintenance of any of the roads and bridges embraced in the S'tate
highway system, upon payment of proper compensation or
damage, which, if not agreed upon between him and the land
owner, shall be determined by viewers. (1\Hchie's Virginia
Code of 1930, section 1969-j.) By other statutory provisions,
the State Highway Commissioner is charged with the duty
of laying out and maintaining and keeping in repair suitable
detours whera State highways or roads are being improved,
constructed and maintained, and is vested with the power to
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cJose the whole, or any portion, of a State road during construction and erect suitable barriers or obstructions thereon.
(Michie's Virginia Code of 1930, sections 1969-k, 1969-l.) It
is also provided that he shall have supervision of the construction and repair of the main traveled roads of the State;·
that he is authorized to d.o any a.nd all things necessary to
carry out the provisions of the .A.ct of Congress of July 11,.
1916, relative to .Federal aid in the construction of rural post
roads, etc. '(~ritchie's Virginia Code of 1930, section 1973-a.)
I-lis powers and duties in connection with the roads embraced
witb.in the State highway system have been heretofore adverted to~ (See .&Iichie's Virginia Code of 1930, sections
1975-d, 1975-f_, 1975-o, 1975-s, 1975-t, 1975-z, 1975-aa and
1975-bb.)
From the above statutory provisions relative to the State
Highway Commissioner, it is evident that he is an administrative arm of the State government charged with many adminil:;trative functions and powers and charged with the decision of a leg-islative question in determining the
page 25 r necessity for condemning land for the construction,
etc., of roads in the State highway system. State
l!-ighwa;!.l Com,'fnissimwr vs. Y O'rktou"1~ Ice db Sto'ra_qe Cornpany, 152 Va. 559, 147 S. E. 239.
The jurisdiction of the State Ifighway Commissioner over
the State roads embraced in the ''State highway system'' is
a part of the police power of the State, delegated to him by
the General Assembly. Southern B:IJ. Co. vs. Co·mmonwealth,
124 Va. 36, 58, 97 S. E. 343.
Upon the creation of the State highway system and the taking of the roads embraced therein from the supe·rvision and
control of the board of supervisors of the county in which
they were located and the transfer of such control and supervision to the State Highway Commissioner, it became necessary to make provision for the elimination of g.rade crossing~;;
by a railroad ~cross a State road or viee versa, and to confer
upon the State If.ighway Commissioner powers and duties in
relation thereto. None of the statutes creating the State
:Highway Commission, or the State hig-hways, or providing
for the State B:ig-hway Commissioner, conferred upon the
State Highway Co1nmission or the State flig-hway Commissioner any power to make any requirement for the elimination of g-rade crossings of State hig·hways and railroads or
to require railroad participation in any such elimination or
construction of any overhead or underpass erossing. ~rlie
Act of 1924 above referred to (Acts 1924, p. 146) was the first
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attempt to confer any such power upon this officer. The
Acts of f924, 1926 and 1930, relating to the separation of
grades where a State road was involved, differed materially
from the Act of 1902-3-4 relating to ''county roads'' or
"county highways", in that they did not provide for a hearing before the State Corporation Commission or any tribunal
upon the question of whether the elimination of an existing
grade c.rossing, or its improvement, is reasonable and practicable. and does not involve an unreasonable expense, all
the circumstances of the case considered, and in effect declared it to be the policy of the State that crossings at grade of a State road by a railroad or of a railroad by a State road
should be eliminated whenever such elimination or substitution therefor of an overhead or underpass crossing becomes,
in the opinion of the State Highway Commissioner, necessary
for the public safety or convenience. By such legislation the
question of whether or not the elimination of .such grade
crossings is reasonable and practical and may be done without unreasonable expense is not a factor, and the only question is whether such elimination is necessary for the public
safety or convenience, and the determination of this Question
is delegated to the State Highway Commissioner, an administrative officer of the State.- If in his opinion it is necessary,
then he so notifies the railroad company, and submits plans
and specifications of the proposed work, the said crossing to
start at points on each side of the tracks of the railroad where
the grade under the plans and specifications leaves the ground
line of the said road to go over or under, as the case may
be, the tracks of the railroad, and to include all work and
structures between those points. Upon the giving of such
notice and the submission of such plans and specifications, it
becomes the duty of the railroad company to provide all equipment and materials and construct the overhead or underpass
crossing, as the case may be, in accordance with the plans and
specifications so submitted within its ri,qht of way limits and
of the State Highway Commissioner such portion outside of
such railroad right of way limits. If the railroad company
is not satisfied with the plans and specifications so submitted
to it, and it and the State Highway Commissioner cannot
agree upon other plans and specifications, including the grade
of the approach and the point to which the liability of the
railroad shall extend, provision is made for the filing of a petition by the railroad company· with the .State Corporation
·commission setting- forth its objections to the plans and
specifications so submitted to it and its recommendations of
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other plans in lieu thereof, and the Commission is required
to hear such complaint and to approve the plans submitted
by the State Highway 'Commissioner, or other
page 26 } plam,s in. lieu thereof, and thereupon it beoomes the
duty of the railroad company to provide all equip:ment and materials and construct the overpass or underpass, as the case may be, within its right of way limits, unless
otherwise mutually agreed upon, ''in accordance with the
plans and specifications approved by the State Corporation
Commission''. The railroad company is required to pay onehalf of the cost of the entire work, and the State is required
to pay the other one-half. It is. to be noted that after the
State Highway Com missioner detennines that the public
safety or oonvenie,nce requires the elimination of .the grade
orossin.fJ and so notifies the ra4lroad company and submits
tJlans and specifications of the proposed work, his power and
authority with respect to the elimination of the grade cross-·
ing cases. If the railroad company is not satisfied with such
plans and specifications, and it and the State Highway Commissioner cannot agree, it may have a hearing before the
Commission on the question of what plans and specifications,
including the grade of the approaches and the point to which
the liability of the railroad shall -extend, shall be ap.proved,
and the Commission may a.pprove either the plans and speci·
fications submitted by the State Highway Commissioner or
other plQins in lie~t thereof. The Commission is vested with
the jurisdiction to determine· what plans shall be adopted, and
an appeal will lie to the Supreme Court of Appeals of Virginia. ( Constj.tution of Virginia 1902, section 156-d, Code of
Virginia, section 3833.)
The fact that the statute in question delegates to the State
liighway Commissioner the function to ascertain and determine tl1at the public safety or convenience requires the elimination of a particular grade crossing, without prior notice to
the railroad company and without an opportunity to be heard
being given to it and that the statute makes no provision for
a review by the .State Corporation Commission of whether
the grade crossing should be eliminated and an overhead or
underpass crossing substituted therefor is the basis of the
defendant's claim that such statute is unconstitutional. .The
substance of such contention is set forth in its brief as follows:
"The statute does contain a provision for a review by the
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State Corporation Commission, not as to the merits of the
questipn whether the grade crossing shall be eliminated and
·an overhead or underpass crossing substituted, but only in
.the case in which· the railroad does not challenge this question, but merely disagrees tvith the pa1·ticular plans atnd specifications sub1nitted by the State Eli,qhway 001nmission.er. In
such event, if the railroad's objection is only as to the particular. plans and speci:fica ti ons, as distinguished from an objection to the requirement itself that the grade crossing· be
.eliminated and an overhead or underpass crossing be substituted, and if, pursuant to such objection, the railroad company, within sixty days, fil.es a petition with the State Corporation Commission, setting out its objections to the plans
·and specifications and its recommendation of alternative
plans and specifications, the statute undertakes to authorize
the State Corporation Commission to hear the railroad's com.plaint· and to select between the alternative plans, the Hig·hway Commissoner 's requirement as to plans to be modified
only to this extent. No such case is presented here. The
statute makes no provisions for a review by the State Corporation Commission or by any other forum of the fu.nda'l'nental question, whether the railroad shall be required to contribute to and joit~ in the construction of an overhead or 1tnderpass crossing as a. substitute for and to eliminate an ex.isting grade crossing.
''Where the railroad's objection is to this· fundantental
proposition, the statute does not make the slightest pretense
of providing for anything in the way of procedural due process to the railroad, but undertakes to impose a final duty
upon the railroad upon tl1e sole basis of the ex parte opinion
and requirement formulated and made by the individual administrative officer, the ·state Highway Commissioner without prior notice and without hearing."
We think the jurisdiction conferred upon the Commission
is broader_ than that stated by the defendant and that under
·such statute the Commission is not limited to the approval
·of the plans and .specifications submitted by the State High.
way Commissioner or those submitted by the rail. page 27 ~ road company, but may prescribe other plans in
lieu of such as have been presented.
It is settled beyond question that the State, in the exercise
of its police power, may require the a.bolition or elimination
of existing grade crossings between streets or highways and
railroads and that railroad companies may be required nt
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their own expense, not only to qbolish existing grade cross. ings. but also to build and mai:Q.tain suitable bridges or viaducts to carry bigh\vays riewly laid out over their tracks, or
to carry theh tracks dvel; such highways.
New York & N. E. R. Co.
B1·istol, 151
s~ 556, 38 L.
}Jd. 269 ;
'
.. , .
.
..
... :
Cincin,nati, I. rt W. R. Co.
Qon11wrsville, 218 U. S. 336,
· 54 L. Ed. 1060·;
.
.. .
N o1·thent Pacific R. Co. vs. Dulttdh, 208 U. S. 583, 52 L.
FJd. 630;
. . .
.
.
._Chf,cq.,qo, Y,. & .St. P.. R. Co.
JJfinneapolis, 232 U. S. 430,
438,~ 58 L. Ed. 671, . 674 ;
.
.. .
.
Missouri Pacific R.
vs. 011iaha; 235 U. S. 12i, 59 L. Ed.
157, 160;
1!.7 ort~t.ern. Pacific R~ Co~ \TS. P·u.qet Sound rt lV. H. R. Co.,
250 U.S. 332, 63 L. Ed. 1012;.
. .
.
Erie .R. Co~ vs. Public Utilities C01n1·s., 254 tr.· S. 394, 409,
412, 65 L. Ed. 322, 334;
.
. . ..
lJtlissouri, J(. & T. B. Co. wf Oklahoma., 271 U. S. 303, 70 L.
:md. 957, 961;
.
.
.
.
. .
Lehigh Valley R. Co. vs. New Jersey Public Utility Com'rs.,
278 U . .S. 24, 73 L. Ed. 161;
Richmond, Fredericksburg&. Potontac R. Co. vs. Richmond,
145 Va. 225, 133 S. E. BOb.

u.

vs.
vs.

vs.

Co.

I.

In J.l!lissouri, l(. d!; .T..R. Co. vs. Olclaho1na, 271 U. S. 303,
·70 L. Ed. 9~7, 961, ~{r. J usti~e Butler, delivedng the opinion
of the ~ourt, said:

''it i~ elementary that foi· the safety and convenience of
the public, the State, either directly or through its municipalities, inay reasonably regulate the ~onstruction and use
of highways where tliey cross railroads. The legitimate exertion of police power to that end does not violate the constitutional rights of railroad companies. They may be required at their own expense to construct bridges or viaducts
whenever the elimination of grade crossings reasonably may
be req~ired, whether constructed before or after the building of the raili-bads. (Citing autlioNties.)"
.

.

In Erie R. R. Co. vs. Board of.Pu.blic Utility .Oo-nintissioners,
254 U. S'. 394. 65 L. Ed. 322, ~Ir. Justice Holmes, delivering
the opinion of the court, quoted wtih approval. Chica,qo, 111.
d St. P. R. Co. vs. lVlinneapolis, 232 U. S. 430, 438, 58 L. Ed.
671, 674, where it was said:
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"It is well settled that railroad corporations may be required, at their own expense, not only to abolish existing grade
crossings, but alsu· ..to build and ma~ntain suJtapl~ bridges or
viaducts to carry highways newly laid out over'" tlieif tracks,
~ ..to carry their tracks over such highways."
In Richmond, Fredericksbu·rg ct Potornac R. Co. vs. Rich.
mond, S'lbpra, Burks, J·., quoted with approval Erie R. Co. vs.
Board of Public Utilities, supra.
The police power of the State to eliminate- grade crossings
in the interest of public safety and convenience is not ·subordinate to the power of the Interstate Commerce Commission
·over interstate railroads.

}latter of Staten Islan·d Rapid T1·011tsit Ry. Co., 220 N. Y.
App. Div. 80, 221 N. Y. Supp.· 129~ c.iting Erie Railroad Co.
vs. Board of Public Utility Comn~issioners, 254 U. S. 394,
65 L. Ed. 322.
The Federal Transportation Ac.t does not affect the State's
power to abolish grade crossings.

.,

Lehi.qh Valley R. Co. vs. New JerseJJ Public ·Utility Com'missioners, 278 U. S. 24, 73 L. Ed. 161.
The apolition of grade crossings being referable to the po---- ·-- :. ·lice power' of·the ·State, necessitates the considerapage 28 ~ tion of the right of the Stat~ to e:Xercise su~h·-pbltce
power. In the consideration of this c.ase two questions present themselves: (1) Whether the statute is in contravention of the due process clause of section 11 of article I
of the Constitution of Virginia or of the due process clause
of the Fourteenth Amendment to the Constitution of the
United States, because it does not pr6vide that, prior ·to the
making by the State :Highway Commissioner of his requirement that a grade crossing be eliminated, the railroad company shall be given an opportunity to be _heard on the question; and (2) whether the Federal Constitution or the Constitution of Virginia prohibits the delegation to the State
Highway Commissioner of the function in question. These
questions will pow p~ consig~re4~.._. ._., . :, ·
. ,- ..
While the policB power is very broad and far reaching and
it is practically impossible to definitely fix its bounds. y~t
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the provision of the ~,ourteenth Amendment to the Federal
Constitution providing that no S'tate shall deprive any person of life, liberty, or p1.·operty without due process of law,
ete., was not desig'lled to interfere with ·the proper exercise of
the police power by the State. . . ·. · ~ .
_. ·,
Barbier vs. Connolly, 113 U. S. 27, 31. 28 L. Ed. 923;
lJtlugler vs. Kansas, 123 U. S. 623, 31 L. Ed. 205;
Coppage vs. KansM, 236 U. 8.1, 59 L. ~d. 441;
Lochner .vs. New Y orlc, 198 U. S. 45, 49 J..J. Ed. 937;
Richmond, Fredericksbur,q &; Potomac R; Go. vs. Richmond,
145 Va. 225, 133 S. E. 800;

See also:
Cha;n1.bers vs. McOollU'm, 47 Idaho 74, 272 Pac. 707;
Packard vs. O'Neil, 45 Idaho 427,262 Pac. 881, 885;
State vs. N ijin, 140 La. 793, 74 So. 103 ;
City of Shret'eport vs. Nijin, 140 La. 785, 73. So. 996;
LaCoste vs. Depa.rtrnent of Conservation o.f State of ·Louis,ifuft~, ~lp~ ..La...90.~,. ~2 So~ 38~, ju_d~ent aff'd ~63 U. ~· 545,
68 L~ Ed .. 437 ;-· ... ~ .... - . . '
~
. :
I·. ·. Gutta,q vs. Shatikin, 230 N. Y. 641, 130'-··N. E. 929;
People vs. LeFet1·a, 230 N. Y. 429, 130 N. E. 601';
Ex Parte Company, 106 Ohio St. 50, 139 N. E. 204;
Pritz vs. Messer, 112 Ohio St. 628, 149 N. E. 30;
Valley 811ri1~,q HoLq Ranch Co. vs. Pla.qma.nn, 282 Mo. 1, 220
·s. w.1;
StockUJell vs. Sta.te (Tex. Civ. .App.), 203 S. W. 109.
J

,,

In 1Jtl1~tgler vs. J(ansas, 123 U~ S. 623, 31 L. Ed. 205, 211, 213,
it was held that it belongs to the legislative department to
exert wha.t are known as the police powers of the State, and to
determine, primarily, what measures a.re appropriate or needful for the protection of the public morals, the public health,
or the public safety-subject to the nower of the courts to
adjudg·e whether any particular law is an invasion of rights
secured by the Constitution; that the 14th Amendment of the
Constitr1.ttion does not take from the States those powers of
tJpliiJe that ·were reserv-ed at the time of the ori,qinal Oonstitu··'tibn wa..c; adopted~ an~d that the States did no·t intend, _by adof!~
ing that l111nen.dment, to ·impose 'restratints upon the exercise
of their powers for the protection of the safety, health, or
'll'iJorals of the commun·ity. Mr. Justice Harlan, delivering the
opinion of the court, said:
.
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''This conclusion is unavoidable, u1,1less .the Fourteenth
Amendment of the Constitution takes from the S'tates of the
Union .t.l~ose p~,wers of police that were ref?erve.d at the. time
·the original Constitution wa:;; adopted~ B~t this court has
declared, upon full consideration, in Ea1~bier 'vs. Cor~~nolly, 113
U. S. 31, (28 L. Ed. 924), that the Fourteenth Amendment
had no such effect; After observing; ameng 9the.r thingS.,,tbat
that amend.m~t forbade the arbitrary: deprivation of life or
liberty, and the. arbitqt.ry spoliation of property, and secured
equal pretect~on to all under lill:e cirpumstances. in respect
a.s well.to their personal and civil rights as to th~.ir acqu,isition and enjoyment of property, the court said: 'But neither
the amendment-broad and comprehensive as it is-nor any
other amendment was designed to interfere with
page 29 ·~ the power of the State, sometimes termed its police
power; to prescribe reg:ulations to promote the
health, pe~ee, morals; education, and good order of the people,
and to leg-islate so as to increase the industries of the State,
develop. its re~ources, and add to its wealth and prosperity.'
"Undoubtedly the State, when. provicl.illg, py legislation, for
the protection of the public health, the public mor::1ls, or the
·public safety. is subject to the paramount authority of the
Constitution of the United Stat~s, and may not violate rights
secured or guaraifteed by that instriuri.ent, or interf~re with
the exoo11tion of the powers confided to the General Governnlent. * * *
''Upon this groui1d-if we do not misapprehend the position
of defendants_;_it is contended that, as the primary a.nd principal use of beer is as a abeverf,\ge.; as their respective breweries were erected when it was lawful to engage in the manufacture of beer for every purpose; as such establishments will
booome of no value as_ property, or, at least, will be materially
diminshed in value, if not empl9yed in the manufacture of
beer for. every ptiJ:pose; the prohibition upon their being so
employed is, in effect, a .ta],ring, of prope~~ty for public use
without ,cotnpensatiori, and depriyiilp; the citizen of his prop_erty without due p:rocess of law. In other 'vords, although the
State, iii the exercise of l~er police _powers, may hiwfully prohibit .the manufacture .and sale, within her. limits, of intoxicating liquors to be used ~s. a. beverage. legislation ha.ving that
object in vie'v can1iot be enforced agairist those who, at the
ti.me, happeiJ: to own prop~rty, the chief value of which consists in its. fitness f()r such manufacturing purposes, unless
compensation is first made for the diminution in the value of
their pi'operty, resulting from such prohibitory ·enactments.
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''This interpretation of the Fourteenth Amendment is inadmissible. It cannot be supposed that the States intended,
by adopting that amendmentr to impose restraints upon the
exercise of their powers for the protection of the safety,
health, or morals of the community. * * *
''The principle that no person shall be deprived of life, liberty, or property, without due process of law, was erp.bodied,
in substance, in the Constitutions of nearly all. if not all, of
the States at the time of the adoption of the Fourteenth
.Amendment; a.nd it has never been regarded as incompatible
with the princi ple,-equally vital because essential to the peace
and safety of society,-that all property in this country is held
under the implied obligation that the owner's use of it shall
not be injurious to the community. * * *
''As already stated, the present case must be governed by
principles that do not involve the power of eminent domain,
in the exercise of which property ma.y not be taken for public use without compensation. ..A prohibition si1nply upon the
use of property for purposes that are declared, by valid legislation, ·to be inju,rious to the health, morals, or safety of the
comn~unity, cannot, in any just sense, be deen~ed a takin,q or
an appropriation of property for the public ben,efit. Stteh.
legislation does not disturb the owner in the control or use
of his property for lawful purposes, nor restrict his right to
disose of it, but is only a declaration by the Stafe that its 1tse
by atnyone, for certain forbidden pttrposes, is 11rejudic·ia.l to
the pu,blic interests. Nor can legislation of that character
come within the Fourteenth Amendment, in any case, unless
it is apparent that its real object is not to protect the community, pr to promote the general well being, .but, under the
guise of police regulation, to deprive the o~vner of his liberty
and property, without due process of law. ';rhe power which
the states have. of prohibiting such use by individuals of their
p1·operty as will be prejudicial to the health, the morals, or
the safety of the public, is not-and, consistently with the existence and safety of org·anized .society, cannot be-burdened
with the yondition that the State must compensate such individual owners for pecuniary losses they may sustain, by
reason of their not being permitted, by a noxious use of their
property, to inflict injury upon the community. The exercise
of the police power by the destruc.tion of property which is
itself a public nuisance, or the prohibition of its use in a particular way, whereby its value becomes depreciated, is very
different fro'ln .takin.rJ property fo1· 1mblic use, or /ron~ depriving a person of his property witho?tt due process of law. In
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the one case, a nuisance only is abated; in the other, unoffendjng property is taken away from an innocent owner." (Italics
ours.}
·
In Cooley's Const. Lim. (8th Ed.), p. 1232, it is said:
"lVhere the Powe1· is located: In the American constitutional system, the power to establish the ordinary
page 30 ~ regulations of police has been left with the individual States, and it cannot be taken from them,
either wholly or in part, and exercised under legislation of
Congress. Neither can the national government through any
of its departments or officers, assume any supervision of the
police regulations of the States. All that the Federal authority can do is to see that the States do not, under cover
of this power. invade the sphere of national sovereignty, obstruct or impede the exercise of any authority which the Constitution had confided to the nation, or deprive any citizen
of rights guaranteed by the Federal Constitution.''
All rights and privileges acquired by a railroad company
''are held subject to the police power of the State, or those
to whom it is lawfully delegated". Burks, ;r., in Richmond,
Fredericksburg & Potomac B. Co. vs. Richmond, supra.

Section 159 of the Constitution of Virginia reads in part:
"The exercise of the police power of the State shall never
be abridged, or so construed as to pennit corporations to conduct their business in such manner as to infrin,qe the equal
rights of individuals or the _qeneral well being of the State.''
(Italics ours.)
Such a constitutional provision is merely declarative of a
fundamental principle of government. J(ansas City vs. Katnsa.s City Tenninal Ru. Co., 324 ~Io. 882, 25 S. W. (2d) 1055.
The State of Virginia did not surrender the police power
when it entered the },ederal Union and the right to exercise
such power was not repealed or overthrown by the adoption
of the },ourteenth Amendment.
Buck vs. Bell, 143 Va. 310, 130 S. E. 516;
Richmond, Fredericksbttr,q dl; Potomac R. Co. vs . .Rich1nond,
145 V a. 225, 133 S. E. 800.
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The defendant contends that ''the Act of 1930. and asserted
regulation by the State Highway Commissioner undertaken
to be made thereunder and sought to be enforced in the present proceeding", are unconstitutional and void under the
due process clauses of the State and Federal Constitution
"because they deny this defendant p·rocedural or primary due
process, and would take its property without such procedural
due process'', and also that the statute in question ''denies
essential procedural due process and undertakes to authorize the taking of defetui(JfJzt's p1·operty without such procedural due process". This contention cannot, however, be sustained. The requirement that. a railroad, at its own expense,
abolish a grade crossing and substitute therefor an overhead
or underpass crossing, as the case may be, is not in any proper
sense a taking of property of the railroad company without
compensation, and is not violative of the due process clause
of the .b,ourteenth Amendment.
The requirement that a railroad company eliminate a. grade
crossing, and pay even the entire cost thereof, is not a taking
of property withouJ due process of law.
Northern Pacific By. Co. vs. Pu,qet Sou,nd & Willapa Harbor Ry. Co., 250 U. S. 332, 63 L. Ed. 1013. 1018;
Detroit, Ft. W. &; B. I. R. Co. vs. Osborn., 189 U. S'. 383, 47
L. Ed. 860, 864;
New Orlea!l'ltS P~tblic Service Co. vs. New Orleans, 281 U. S.
682, 74 L. Ed. 115, 118 ;
Chicago & Alton R. Co. vs. Tra.nba.rl}er, 238 U. S. 67, 59
L. Ed. 1204, 1210.

·In New Orlea~ns Public Service vs. New Orlea;ns, 281 U. S.
682, 74 L. Ed. 1115. 1118, lVIr. Justice Butler, delivering the
opinion of the court, said:
"It is elementary that enforcement of uncompensated obedience to a regulation passed in the legitimate exertion of the
police power is not a taking of property without due process
of la,v. Chicago, B. & Q. R. Co. vs. Chicago, 166 U.S. 226,251,
41 L. :Bld. 979, 989, 17 Sup. Ct. Rep. 581; Chicago, B. & Q. R.
Co. vs. Illinois, 200 U. S. 561, 594, 50 L. Ed. 596, 610, 26
Sup. Ct. Rep. 341. 4 Ann. Cas. 175; Chica,qo & A. R. Co. vs.
Tra;nbarge·r, 238 U. S. 67, 77, 59 L. Ed. 1204, 1211, 35 Sup. Ct.
Rep. 678.''
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page 31 ~ ~n Northern Pacific Ry. Oo. vs. Puget ~ound &
- Willapa Harbor Ry. Co., 250 U. S. 332, 63 L. Ed.
1013, 1018, it was held that a railway company whose road
· was constructed at a time when the State la.w imposed the entire cost of the construction of a crossing of two railways at
grade, including installing and maintenance of interlocking
devices,upon the junior company, is not deprived of its property without due process of law by construing as applicable
to it a subsequent statute under which the expense of a grade
crossing by a junior company is to be divided equally between
the· two railway companies. Mr. Justice Clarke, delivering
the opinion of the court, said :
· ''While this is sufficient to dispose of the case, it may be
added that the Act of 1913 was passed in an obviously legitimate and customary exer0ise of the police power of the
State to protect travelers and employees from injury and
death at such crossings, and also to protect property in the
ucstody of the carriers from damage. It has long been settled law that the imposing of uncompensated charges, involved in obeying a law passed in a reasonable exercise of
the police power, is not a taking of property without due· process of law, within the meaning of the 14th Amendment to the
Constitution of the United States." (Italics ours.)
In Detriot, Ft. W. & B. I. R. Oo. vs. Osborn, 189 U.S. 383,
L. Ed. 860, 864, it was held that neither due process of law
nor the equal protection of the laws is denied a street railway company by a.n order of the commissioner of railroads
requiring such street railway to pay one-half of the expense
of constructing and maintaining safety appliances at a grade
crossing of a steam railroad which was not built until after
the street railway had been constructed. Mr. Justice McKenna, delivering the opinion of the court, said:
~7

'·'In Flint & P. llf. R'. Co. vs. Detroit & B. C. R. Co., 64 Mich.
350, 31 N. W. 281, the court * * • cited the case of Massachusetts ·c. R. Co. vs. Boston, 0. & F. R. Oo., 121 Mass.
124, where Mr. Justice Gray, then chief justice of the supreme
judicial court of :1\{assachusetts, expressed the law as follows:
'' 'A railroad corporation across whose road another railroad or highway is laid out has the like right as all individuals or bodies politic and corpora.te owning land or easements, to recover damages for the injury occasioned to its
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title or right in the land occupied by its road, taking into consideration any fences or structures upon the land, or changes
in its surface, absolutely required by law, or in fact necessary
to be made by the corporation injured, in order to accommodate its own land to the new condition. * * •
But it is
not entitled to damag·es for the interruption and inconvenience occasioned to its business; nor for the increased liability
to damages from accidents; nor for increased expense for
ringing the bell; nor for the risk of being ordered by the
county co?nmissionet·s, when in; thei1M jttdg1nent the safety and
oon.venience of the tJu,blic may require it, to provide addi.,
tional safeguards for travelers c1·ossing its railroad." (Italics ours.)
In lllissouri P. R. Co. vs. Omaha, 235 U. S. 121, 59 L. Ed.
157,160, there was involved an ordinance of the city of Omaha
requiring a railroad company to erect, construct and complete a viaduct and approach on one of the streets of the
city, of the width, height, strength, and of the material and
manner of construction required hy the city engineer and according to plans and specifications prepared by him. The
railway company sought to enjoin the city from enforcing
the provision. of the ordinance. It was held that a railway
company ma.y, consistently with due process of law, be required by the State, or by a duly authorized municipality
acting under its authority, to construct overhead crossings
or viaducts at its own expense, the consequent cost to the
company being, as a matter of law, d01mnu,m absque injuria,
or deemed to be compensated by the public benefit which the
company is supposed to share; that the courts cannot interfere with the exercise of the police power by enjoining regulations in the interest of the public ·safety which the legislature has duly enacted, provided the means employed have a
substantial relation to the purpose to be accomplished, and
there is no arbitrary interference with private rights;. that
the entire cost of constructing a viaduct over the tracks of a
railway company at a street crossing may, consispage 32 ~ tently 'vith due lJrocess of law11 be imposed upon the
railway company by a duly authorized municipality acting under State authority, althotig·h the structure
ordered by the city being designated to carry the tracks of a
street railway company operating in such street, will cost
considerably more than a viaduct sufficient ·to carry the ordinary street traffic. Mr. Justice Day, delivering the opinion
of the court, said :
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"That a railway company may be required by the State,
or by a duly authorized municipality acting under its authority, to construct overhead crossings or viaducts at its own
expense, and that the consequent cost to the company as a
mater of law is da,mnum, absq~te injuria, or deemed to be compensated by the public benefit which the company is supposed
to share, is well settled by prior adjudications of this court
* * * This is done in the exercise of the police power,
and the means to be ~Cmployed to promote the public safety
are primarily in the judgment of the legislative branch of the
government, to whose authority such matters are committed,
and so long- as the means ha.ve a sU!bsta:htial relation to the
purpose to be accomplished, and there is no arbitrary interference with the exercise of the power by enjoining regulations made in the interest of public safety 'vhich the legislature has duly ·enacted. * * *''
The defendant admits that, for the safety and convenience
of the public, the State ma.y directly by a legislative act require the elimination by a railroad company of grade crossings and apparently admits that a statute requiring railroad companies to eliminate all grade crossings in the State
and to substitute therefor overhead or underpass crossings
would be open to no constitutional objections. The defendant also admits that a State may delegate to a municipal corporation the power to require a railroad company to eliminate
grade crossings aud that an ordinance passed by a city council in pursuance of such delegated power will not be open to
objection, as the city is an arm of the State and the ordinance
is an enactment by a branch of the legislative department of
the State,-the municipal legislature,-under express legislative authority. But the defendant contends that in considering the constitutional g·uaranty of due process where the
State in the exercise of its police power provides for the
elimination by a railroad of grade crossings and the substitution therefor of overhead or underpass erossings, there is
a distinction between a di,rect regulation by the legislature or
a direct regulation ~v an ordinance passed by a municipal
corporation vested with authority by the legislature to regulate, and an act of the legislative undertaking to delegate to
an administrative board or officer the power to make a particular reg·ulation in r-espect to a grade crossing. This contention is set forth in its brief as follows:
"In considering the constitutional guaranties of procedural
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due process it is necessary to keep in mind the distinction
between a direct regulation by the legislative act itself and
an act of the legislature u-ndertaking to delegate to an admini$trative board or officet· the power to make a particular
regulation and impose it upon a. particular person.
"Where the regulation is directly imposed by the legisla~
ture in its own statute, a statute of general application, it is
held that prior notice and right to a particular hearing ac~
cording to 'forms of law is not necessary to due process, the
theory being that all citizens are represented in the legislature, have notice of its proceedings, and that it itself holds a
hearing on its proposed bill before its enactment. But where
the statute does not itself make and impose the regulation,.
create the duty, take the property by its provisions generally
a.pplica'ble, but seeks to delegate to an administrative board
or officer the power to make or not make the regulation in
a particular instance, to apply or not apply it to a particular person with the result of taking his property if applied
to him, then prior notice and hearing before the making and
application of the regulation at·e essential to procedural due
process of la~tJ. In the latter case the law itself must requit·e
and give the legal right to prior notice and hearing. It is not
enough that the person sought to be charged by the regulation may by chance have had notice in fact, or that he may
have been granted a. hearing as a matter of favor or courtesy,
as distinguished from a hearing required ,by the law itself.''
pag·e 33

~

In other words, the defendant contends that
"rhere the State delegates to au administrative board, or to an administrative officer, the determination of a particular fact or state of facts
upon which the application of a police regulation
shall depend, it is essential that the person affected thereby
shall be given notice or have an opportunity to be heard before such determination shall be made. No pertinent authority is cited by the defendant in support of its contention as to
the necessity for what the defendant terms "procedural du<~
process of law" wber.e the power is delegated to a:p. administrative hoard or officer to determine the fact or state of facts
upon which a statute pa.ssed in the exercise of the police
power of the State shall ·become effective.
The provision of the Fourteenth Amendment to the Federal
Constitution that no person shall be deprived of property
without due process of law does not require in the exercise
of the State's police power that a notice and hearing of a ju-
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dicial nature be had. Hannon vs. B olley, 187 Ind. 511, 120
N. E. 33.
In Harmon vs. Bolley, 187 Ind. 511, 120 N. E. 33, Blair, J.,
delivering the opinion of the court, said :
"The Supreme Coilrt of the United States has declined to
attempt a definition of what amounts to due process of law,
saying: 'What constitutes that process it may be difficult to
define with precision so as to cover all cases. It is, no doubt,
wiser, as stated ~by Mr. Justice Miller in Davidson vs. New
Orleans, to arrive at its meaning 'by the gradual process of
• judicial inclusion and exclusion,. as the cases presented for
decision shall require, with the reasoning on which such decisions may be founded'. (96 U. S. 97, 104, 24 L. Ed. 616.)
It is sufficient to observe here, that by 'due process' is meant
one which, following the forms of law, is appropriate to. the
case, and just to the parties to be acected. It must be pursued in the ordinary mode preseribed by law; it must be
adated to the end to be attained; and wherever it is necessary for the protection of the parties, it must give them an
opportunity to be heard respecting the justice of the judgment so~ght. The clause in question means, therefore, that
there ea.n be no proceeding against life, liberty, or property
which may result in the deprivation of either, without the observance of those general rules estabished in our system of
jurisprudence for the security of private rights.' Hagar vs.
Reclamation Dist. (1883), 111 U. :S. 701, 707, 4 Sup. Ct. 663,
667 (28 L. Ed. 569). It is apparent that this inhibition of the
Fourteenth Amendment is very broad in its scope and comprehensive in its application. The decisions of the Supreme
Court of the United States seem to indicate the provision
applies to every exercise of the governmental power of a
State whereby a citizen may be deprived of property in a
manner which is not in accordance with the law of the land or
with the due conrse of the law. In determining what amounts·
to be due process of law, the nature of the governmental
power called into exercise should be ·considered as well as the
result which is to be accomplished ·by the proceeding; and the
method of process adopted should be suited to a proper and
efficient exercise of the governmental power and should be
adapted to attain the desired result. It should be just to the
parties to be affected and should provide for a notice and
hearing when necessary to a just protection of private rights.
Turpin vs. Lemon, 187 U. S. 51, 23 Sup. Ct. 20, 47 L. Ed.
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70. A notice and hearing are held to be essential to proceedings which involve the life or liberty of a citizen.. Hagar
vs. Reclamation Dist., supra; Sim,on vs. Graft (1900), 182
U. IS. 427, 21 Sup. Ct. 836, 45 L. Ed. 116·5; JapanCJ-se Immigrant Case, 189' lJ. S. 86, 100, 23 Sup. C't. 611, 47 L. Ed. 721.
'' ~Due process of law in each particular case means, such
an exercise of the powers of government as the settled maxims of law permit and sanction, and under such safeguards
for the protection of individual rights as those maxims prescribe for the class of cases to which the one in question belong·s.' Cooley, C'onst. L,im. (7th Ed.), 506. .A notice and a
hearin,g of a .itztdicial nah6re is not essential in al.l cases to due
process of la1.v, for the reason that such a proceeding is not

ordinarily auppropriate to the exercise of the particular governmental power invoked, and is not well adapated to accomplish the result desired. No such procedure is required by
the Fourteenth .Am.endment, where a. State is engaged in the
exercise of its police po'luer. Bartemeyer vs. Iowa, 18 Wall.
129, 21 ..L. Ed. 929. In the case of 'M1trrays' Lessee vs. H oboken Land Go., 18 I-Iow. 272, 15 L. Ed. 372, it was held that
a notice and hearing of a. judicial nature was not

page 34

~

esesntial to due process of law in the enforcement
of a balance due from a collector of customs by a
distress warrant issued by executive authority prescribed by
law.'' (Italics ours.)
In Block vs. City of Ch-icago, 239 Ill. 251, 87 N. E. 1011,
1015, it was held that an ordinance requiring one operating
a moving picture show to obtain a permit from the chief
of police whose duty it is made to refuse the permit if the
film required to be submitted to his. inspection depict "immoral or obscene" pictures, but 'vhich does not provide for
giving to the applicant for a permit a day in court for the determination of the question whether the picture· or series of
pictures is immoral or obscene, does not violate the due process of law clause. The court said:
''It is further argued that the ordinance deprives complainants of their property without due process of law. Defendant has a right to prohibit the exhibition of imn1oral or
obscene pictures, and the complainants would not be deprived
of any right if they are prevented from exhibiting pictures
of that class. If the ordinance is enforced according to· its
tel1lls, they will not be deprived of any property or right or
the use of any property 'vhich they have a legal right to use.

- - - - - - - - - -------------
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The only thing alleged in the bill having· any relation to the
question is the fact that the complainants 'vill have to pay
rent for the :films or pictures during the time necessary for
inspection by the chief of police. There would be no greater
delay than is necessary in any case where a permit must be
obtained for any purpose, and if the defendant may require
the permit there is no lack of due process of law. The ordinance being· general in its terms and applying to all persons
engaged in the moving picture business, the complainants a..re
not subject to any unlawful burden.
''There is a further argument that sotne sort of a, hearing
is required in court to detern1ine the fact whether a picture
proposed to be exl1ibited, or one that has been exhibited, is
immoral or obscene. TV e know of no decisim~ sustaining such
a doctrine, and counsel do not appear to have found any. As
've have already seen, there is no lawful objection to· the determination of the question by the chief of police.'' (Italics
ours.)
In Spokane Hotel Co. vs. Younger, 113 Wash. 359, 194 Pac.
595, it was held that a statute creating· the industrial felfare commission and authorizing· it to fix minimum wages for
women, was not invalid as working a deprivation of property without due process of law, in violation of Oonst. U. S.
Amend. 14, Sec. 1, or Const. \V ash. Art. 1, Sec. 3, because
there was no provision for notice to employers. The statute
involved the exercise of tl1e police power of the State. Mount,
J., delivering· the opinion of the court, said:
"The appellants argue that this statute is void because it
violates the constitutional provision that 'no person shall be
deprived of life, liberty, or property without due process of
law.' In Larsen vs. Rice, 100 Wash. 642, 171 Pac. 1037, the
constitutionality of this act was attacked. * * * That decision was based upon Stettler vs. O'Hara, 69 OT. 519, 139
Pac. 743, L. R. A. 19170, 944, Ann. ·Cas. 19l6A, 277, and
Si'1npson vs. O'hara, 70 Or. 261, 141 Pac. 158, Id., 243 U. S.
629, 37 Sup. Ct. 475, 61 L. Ed. 937. The appellant here apparently concede that the subject of the act is within the police
power of the Legislature as a measure to insure the public
health, welfare, and safety, a.nd do not attack the act upon
that ground, but insist that the act n~akes no provision for
notice to 1JersmM affected by the act and for that reason (is
void. It is insisted that this question was neither presented nor considered in the case of Larsen vs. Rice, s'upra;
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that the Oregon statute makes provision for notice and a
hearing 'vhile our statute makes no provision for notice to
persons affected by the order. Counsel for appellants cite a
large number of cases from the Supreme Court of the United
States and other courts to the effect that where individual
rights or property is taken there must be notice and an opportunity to be heard. Most of these cases, if not all of them,
are cases affecting the rates to be charged by common carriers and are judicial in their natu1·e. These cases are readily
distinguishable from the case before us, becoose the duties
of the ind~~strial welfare commission as fixed by the act under consideration are administrative a.nd not judicial. '"' • ,..
'\Ve are of the opinion that employers have no
page 35 ~ vested right to employ wo·men or minors and therefore a1·e not entitled to notice as a matter of right.
The Legislature in the exercise of its police power may take
away whatever rights the employer has in tha.t respect. It
was said in Chica.go, etc., Ry. Co. vs. Nebraska, 170 U. .S. 57,
at page 77, 18 Sup. C't. 513, at page 521, ( 42 L. Ed. 948) quot.
ing from a New York case, as follows :
" 'The !Jegislature has power and has exercised it in
countless instances to enact general laws upon the subject of
the public health or safety without providing that the parties
who are to be affected by those laws shall first be heard
before they shall take effect in a particular case. * * * *
1.'he fact that the Legislat~"re has chosen to delegate a certain portion of its power to the boa.rd of health * * ""'
w·ould not alter the principle, nor would it be necessary to provide that the board should give notice a.nd afford a. hearing to
the owner be{ ore it made such order. * * * Laws and
regulations of a 1Jolice nature, though they ntay disturb t1te
enjoyntent of individual rights, are not nncQnstitution.<tl,
though no provision is made for compensation for such disturbance . The11 do not approp1·iate private property for publice ~~se, btd simply regulate its use and enjoyment by the!
owner. If he suffer injury, it is either damnum absque inj-u.ria, or, in the theory of the law, he is compensated for it by
sharing in the general benefits which the regulations are intended and calculated to secure.'
''We are satisfied therefore that the act does not infringe
upon either of the constitutional provisions above mentioned.'' (Italics ours.)
The error into 'vhich the defendant has fallen results from
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its. _failur.e to properly distinguish between due process of
law in judicial proceedings and due process of law in governmental or administrative matters. That such a distinction obtains is well settled by the Federal and State decisions.
The Fourteenth Amendment to the Federal Constitution
does not itself define due process of law. What was such he.fore its adoption continues such. It does not prohibit a State
from future, new legislation, action, or proceeding necessary, in its judgment, in the administration of its government,
so it bear alike on all similarly circumstanced, and be not
unusual, oppressive, or arbitrary action, assailing the essential rights of the person.

Ea.1nes vs. Sa.vage, 77 Me. 212, 52 Am. Rep. 751;
State vs. SponOJUgle, 45 W. Va. 415, 32 S. E. 283.

In considering what is due proc-ess of law, Brannon, P., in
State vs. Sponau.gle, 45 W. Va. 415, 417, 32 S. E. 283, said:

"No definite definition-none but the most general-has
beeti or can be given of 'due process of law'. The best the
courts can do is to say, in each base as it arises, whether a
given act or proceeding in the particular matter is due process of law. It depends how the question arises; that is,
upon the matter or transaction involved. Davidson vs. New
Orlea'rbS, 96 U. S. 97, (24 L. Ed. 616). What would be due
process if done under the police power or taxing power might
not be, in. many ca·ses ~.~,ould not be, if not done u-nder eithe1·
of those powers. 3 A.m. & Eng. Enc. Law, 714. A horse
may be lawfully seized and sold, without judge or jury, for
taxes; but an individual or officer or court or legislature,
without trial, generally could not do this. In Davidson v.
New Orelens, 96 U. S. 97, (24 L. Ed. 616), Justice Bradley
said: 'In judging what is due process of Ia:w, respect must
be had to the cause and object of taking, whether under the
taxing power, the power be had to the cause and object of
taking, whether under the taxing power, the power of eminent
domain, or the power of assessment for local improvements,
or none of these; and, if found to be suitable or admissible in
the special case, it will be adjudged to be due process of
law, but, if found arbitrary, oppressive, and unjust, it may
be declared to be not due process of law.' * • *
"If there is anything settled by the United States Supreme
Court, it is that the requirement of due process 9f la'v does
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·.not always require judicial procedure. Justice Miller said,
in Davidso1~ vs. New Orleans, * * * that there is abundance of evidence that there exists 'a strange misconception
of the scope of this provision as found in the Fourteenth
Amendment;' * ·* * What is this amendment Y Except
as a limitation upon state action, it is not new, as respects the
demand of 'due process of law.,. That is simply a new application. It only demands of the states what Magna Charta
demanded from the time our English ancestors set
page 36 ~ foot on American soil, and was in the constitution
·
of all the states. F'or the first time that amendment gave the national government a veto power upon state
action upon the citizen not consonant. with due process of
law, but it gave no new definition of the term 'due process of
law', or its equivalent, 'law of the land'. Before it, the state
·had final right to say whether the act was due process; after.
it, the supreme court has. That is all. The definition is the
same. Eames vs. Savage, (77 Me. 212), 52 Am. Rep. 757. The
amendment does not say what due process is. If it had long
been established as such in th~ state, it is due process under
the amendment. Slaughter-House Cases, 16 Wall. 78. Legislation, action, and procedure long used by the state as usual
or customary in the given cases were not at once swept away
because not attended with judicial inquiry. Nor does this
ame11dment cramp the states so a.s to forbid the adoption of
new legislation, action, or procedure which they may deem
necessary, wise, and politic in the administration of g·ov.ernment. In either case, so it do not assail the essential right
of the citizen under the principles of common, equal justice, it is valid under this amendment. * * * This constitutional law, state and federal, I repeat, is old, and its definition the same at all times; and yet legislation and procedure
under state authority, and federal, too, levying taxes, seizing and selling personal and real estate for taxes, personal
for rent, seizing and confiscating pe1·sonalty under the police
power, and even selling a defaulting customs receivers' property under a warrant issued by an executive officer for a debt
arising from his collection of tariff, and imprisonment unde~
a mere license tax bill, have not been discovered to be without
due process. The Fourteenth Amendment is highly salutary
as a part of the federa.l constitution, properly construed and
applied, as it has been thus fa.r 'by that eminent tribunal, the
Supreme Court of the United States; bu,t it cannot be given
the scope often clain~ed for it, practically denying to the state
power hil}hly essent·ial in.r the administrattion of the gove1·n-
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1nent. This construction has been several times repudiated·
by the supreme court." (Italics ours.)

Though due process of law generally implies and includes
actor·, ·reu. <l,
. judex, regular allega;tions, opportunity to be
heard, and a trial according to some settled course of judicial.
proceedings, yet this is not unve'rsally true.
Murray .vs. Hoboken Land & Irnp. Co., 18 How. (U. S.) 272~
15 L. Ed. 372;
Davidson~ vs. Board of Ad,mrs. of New' Orleans, 96 U. S.
97, 24 L. Ed. 616, 619;
·
Eki·M vs. Un.ited Sta.tes, 142 U. 8. 651, 35 L. Ed. 1146;
Fong Y~£e 'l ing vs. Unitecl States, 149· U. S. 697, '37 L. Ed.
905, 913;
Lem. Moon Bing vs. United 'States, 158 U. S. 538, 39 L. Ed.
1082, 1084;
Ya1nataya vs. F'isher, 189 U. S. 86, 47 L. Ed. 721, 725;
Cmn1nonwealth vs. Byrne, 20 Gratt. 165;
State vs. Sponaugle, 45 W. V a. ·415, 32 S. E. 283.
1

In considering the provisions of the Constitution which prohibit the legislature from depriving any person of his property without due process of law, a distinction must be drawn
between controversies between man and man, that is, judicial
proceedings, and proceedings where the government, through
its established agencies, in the exercise of its police power,
interferes with the use and enjoyment of private property.
Cooley's Const. Lim. (8th Ed.), pp. 740, 741;
Stockwell vs. State (Tex. Civ. App.), 203 S. W. 10~.
In Cooley's Const. Lim. (8th Ed.), pp. 740, 741, it is said:
''The principles, then, upon which the process is based are
to determine whether it is 'due process' or not, and not any
considerations of mere form. * * * When the government through its established agencies ilnterferes with the title to one's property, or with his independent enjoyment of
it and its action is called in question as not in accordance
with the law of the laud, we are to test its validity by those
principles of civil liberty and constitutional protection which
have become established in our system of laws, and not generally hy rules that pertain to forms of procedure merely.
In judicial proceeding·s the law of the la.nd requires a hearing before eondemnation, and judgment before dispossession;
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but when property is appropriated by the government to public uses, or the legislature interferes to
give direction to its title through remedial statutes, different considerations frorn those which regard the
controversies between 1na'l~ and 1narn must preva.il, different
proceeding are required, and we have only to see whether the
interference can be justified by the established rules applicable to the special case. Due process of law in each particular case means, such an exertion of the powers of government
as the settled maxims of law permit and sanction, and under such safeguards for the protection of individual rights as
those maxims prescribe for the class of cases to which the
one in question belong·s.''

page 37

~

This principle was recognized in Stockwell vs. State (Tex.
Civ. .App.), 203 .s. W. 109, 112, where it was held tha.t the
constitutional provision in respect to taking property without
due process of law has a different meaning when applied to
controversies between citizens than it has when the legislature, in the exercise of the police pow.er, interferes with the
use and enjoyment of private property. Pleasants, C. J.,
said:
''The provision of the Constitution which prohibits the Legislature from depriving any citizen of his property except
by due couse of the law of the land has a different meaning, ·
when applied to controversies betw-een citizens, to that given
it when tJroperty is taken or destroyed by the government
for p~~blic 'lt.9e or the public w·elfare; a;n~ when the Legislature, in the exercise of its police powers, interferes with the
u.se and enjoJnnent of private property, W'e h(}Jl)e only to see
that the in.ter/e1·ence is justified by established rules applicable to the stJecial case. Cooley's Constitutional Limitations, Sec. ·435. It 'vould be a strained construction of our
Constitution to hold that the exercise of police power by the
state cannot be valid without (!J judicial, trial for ascertaining
in each case the necessity of the authorized action. The
method provided in this statute for the condemnation and
destruction of diseased plants does not have the elements of
a judicial trial, but the proceedings are appropriate and
adapted to the nature of the case and must be held valid.
Every one's right to the use and enjoyment of property is
necessarily limited in organized society by consideration of
public welfare and safety, and Legislature, in the exercise of
police power _of the state, can enforce this limitation by any
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reasonable method appropriate to its accomplishment, and ,
the citizen must submit. To hold otherwise would deny society the right to protect itself by lawful means. "" * •
The contention that the destruction of appellant's property,
under the provisions of this statute, is a violation of the constitutional inhibition, against the taking of private property
for public use without compensation to. the owner, is one that
seems to us has much force; but it has been decided by our
courts that this provision of the Constitution only applies to
the taking of property by the state under its powers of· eminent domain, a;n,d is not a imitation upon the police power."
(Italics ours.)
Due process of law does not always require a judicial hearing. It does in matters of purely judicial nature, but not
in matters which are governmental or administrative, where
there is involved no ta.king of property.
Breiholtz vs. Pocahontas Co~M~iy, 257 U. S. 118, 66 L. Ed.
159, 163;
State Sav·in_qs & Com'lnercial Ba;nk vs. Anderson, 165 Cal.
437, 132 P'ac. 755, 758;
People vs. Globe Grain & Milling Co., 211 Cal. 121, 249 Pac.
3, 5;
Cumningham vs. Northwest Im..p. ·Co., 44 Mont. 180, 119 Pac.
554;
.
State vs. Sponaugle, 45 W. Va. 415, 32 S. E. 283.
In Breiholtz vs. Pocanhontas County, 257 U. S. 118, 66 L.
Ed. 159, 163, it was held that committing to a board of supervisors the power to determine without notice or hearing when
repairs to a drainage system are necessary, and the extent of
them, cannot be said to deny process of law to the landowners
in the district, who are assessed for the cost in the same proportion that the original cost was assessed, except possibly
where confiscation or spoliation results. Mr. Justice Clarke
said:
"The only possible source of objection remaining is the
committing to the board of supervisors the po"rer to determine, without notice and hearing, when repairs are necessary
and the extent of them. But these are details of state administration with which the Federal authority will not
page 38 } interfere, except, possibly, to prevent confiscation
or spoilation, of which there is no suggestion in
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this case. Davidosn vs. New Orlea11~s, 96 U. S. 97, 106, 24 L.
Ed. 616, 620, and cases cited, supra.
''The propriety of resorting to such a practice-process
of law applicable to such a case-is commended to us by the
comment of the supreme court of Iowa, in deciding this case,
saying:
'' 'The duty (to keep the drainage system open and in repair) is one which is continuous, calling for supervision from
day to day, and month to month, or, in the language of the
statute, 'at all times'. The work to be done may involve
considerable expense or it may be a succession of petty repairs, each of which is comparatively inexpensive. To require that in each case the board must advertise the job and
seek the lowest bidder (and hold hearings with respect to
it) would be to hamper and prevent its efficient action without any corresponding benefit to the public'. (186 Iowa
1147, 173 N. W. 1.)" (Italics ours.)
In State Savings & Co'm1nercial Bank vs. Anderson, 165
Cal. 437, 132 Pac. 755, 758, Lorigan, .J., delivering the opinion of the court, said:
"A.s said in American Land Co. vs. Zeiss, 219 U. S. 65, 66,
31 Sup. Ct. 206, (55 L. Ed. 82): 'It is to be borne in mind
that it has been settled (Griffith vs. Connecticut, 218 U. S.
563 ( 31 Sup. Ct. 132, 54 L~ Ed. 1151), and cases cited) that
the Fourteenth .Amendment does not operate to deprive the
states of their lawful power, and- of the right in the exercise
of such power to resort to reasonable methods inherently belonging to the power exerted. On the contrary, the provisions of the due process clause only restrain arbitrary and
unreasonable exertions t>f power which are not really 'vithin
lawful state power, since they are so unreasona~ble and unjust
as to impair or destroy fundamental rights'.
"In State vs. Clausen, 65 Wash. 156, 117 Pac. 1101, 37 L. H-.
A. (N. S.) 466, the court says: 'The test of a police regulation
when measured by this clause of the Constitution is reasonableness, as contradistinguished from arbitrary or capricious
action. * * * Beyond this, how-ever, the state may interfere wherever the public interests demand it, and in this particular a large discrim,ination is · necessarily vested in tho
Legislature to determine not only wha.t the interests of the
public require, but what measures are necessary for the pro-
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tection of such interests. * * • If, therefore, the act in
controversy has a reasonable relation to the protection of the
public health, morals, safety or welfare, it is not to be set
aside because it may incidentally deprive some person of
his property without fault or take the property of one person
to pay the obligations of another. To be fatally defective iu
these respects, the regulation must be so utterly unreasonable, and so extravagant in nature and purpose as to capriciously interfere with and destroy private right.' "" * •
"As is settled by the authorities the state has unquestionable power to adopt such ;measures respecting matters
affecting the public welfare as it deems expedient and when
it sees fit to regulate upon a matter which is within its police
power its authority over the subject is plenary and can only
be reviewed by the courts to the extent of determining
whether the regulation is reasonable~ * * * The amendment was never designed to interfere with the police power
of the state to regulate for the public good on some particular
subject which in the judgment of the Legislature called for
regulations. * * * Nor is the due process of law clause
violated becau,se such SU/Jn'mary seizure is authorized to be
made ttv-itho~tt action brought and ,ftu,dicial warrant for the taking. Due proce.c;s of la'w does not necessaril.y i1nply a regular
prooeeding in a court of justice or after the mawner of such
courts. As said in Davidson vs. New Orleans, 96 U. S. 97,
(24 L. Ed. 616): 'In judging what is "due process of law",
respect must be had to the cause and object of the taking,
whether under the taxing po,ver, the power of eminent domain, or ihe power of assessment for legal improvements,
or some of these; and if found to be suitable or admissible
in the .special case, it will be adjudged to be "due process
of law"; but if found to be arbitrary, oppressive, and unjust,
it may be declared to be not ''due process of law".' " (Italics ours.)
In People vs. Globe Grain db Milling Co., 211 Cal. 121, 294
Pac. 3, 5, there was involved a statute authorizing the fish
and game commission to gra.nt recovable permits, in such
amounts and subject to such restrictions and regulations as
t.l1e Commission might prescribe, to tal{e and use
page 39 ~ fish by reduction or extraction process for the
manufacture of edible products, provided, among
other things, it be shown to the satisfaction of the commission that. such use of fish would not tend to deplete the species
or r~sult in waste or deterioration of such fish. The stat-
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ute involved was an amendment of an original statute which .
' expressly provided for a hearing, but no hearing tvas pro- .
vided for in the a.mended statute~ The court held that notwithstanding the fact that no hearing was provided for, the
statute was constitutional; that a statute granting discretion
to an administrative body is not unconstitutional where the
statute contains a gwide to and a limitation upon the actions
of such body, and that if the the statute requires an administrative body to determine the existence of necessary facts be..
fore making a discretionary decision, essential requirements
of due process are complied with and the statute does not give
uncontrolled discretion. The court said:
''The Legislature may, without violating any rule or principle of the Constitution, confer upon a.n administrative
board or officer a large measure of discretion, provided the
exercise thereof is guided and controlled by rules prescribed
therefor. * * • The two statutes are similar in the one
important respect that in each the discretionary power v-ested
in the Commission is eontrolled by a standard or guide set
forth in the law itself. It is true that one contains more
specific restrictions than the other. This is purely a matter
of legislative policy, and does not affect the eonstitutional
problem. The only substantial difference ·between them, so
far as concerns the question of administrative discretion, is
tl1at the ori,qin.al statute expressly provides for a hearing.
The dif! erence is not n~aterial. The essential requ,irement
of due process is merely that the administrative officer or
body be required to determine the existence or nm~existence
of the necessary facts before any decision is made. If the
statute requires this, it does not vest an uncontrolled discretion, and the officer or body ma.y not act arbitrarily.'' (Italics
ours~)

In Jackso·n County vs. Neville, 131 Miss~ 599, 95 So. 626,
there was involved a statute providing that a bill of accountants appointed to audit books and accounts of county
officers should be submitted to the Circuit Judge, whose duty
it should be to approve the same if found correct and reasonable, and if app,roved, then to the Governor, who, if he found
tlw same correct and reasona:ble, should approve the same.
It was urged that the statute violated the due process clause
of the Federal and State Constitutions but such contention
'vas not sustained by the court, which held that the hearing
before the judge and the Governor was not a judicial pro-
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ceeding and, therefore,_ due process wa.s not required. Anderson, ·J., delivering the opinion of the court, said:
''It is contended that the statute violates the due process
clause of the Constitution of the state and of the United
States bec.ause the hear.ing before the circuit judge and the
Governor is ex parte; no notice being required to be given the
coiuity whose funds are sought to ·be thus taken or appropriated. A 9omplete answer to that contention is that the hearing before the circuit judge and the Governor is not a cause
in court, is not a judicial proceeding, and due process· io
not required.''
It is held by the Supreme Court of the United States that
while Congress cannot withdraw from judicial cognizance any
matter which from its nature is a subject of juidical determination, yet it is well .settled that there are certain governmental matters which involve the ascertainment of facts, the
final determination of which may be entrusted by Congress
to certain executive or administrative officers, and in such a
case the officer is made the sole and exclusive judge of tho
existence of those· facts and his decisions, acting within the
powers expressly conferred by congress, are due process of
law.
Murray vs. Hobo.ken Land & Imp. Go., 18 How. (U..S.)
272, 15 L. Ed. 372;
Ekiu vs. United States, 142 U. S. 651, 35 L. Ed. 1146;
Fong Yu.e Ting vs. United States, 149 U. S. 697, 37 L. Ed.
905, 913;
Lem Moon Sing vs. United States, 158 U.S. 558,
page 40 ~ 39 L. Ed. 1082, 1084;
Y amataya vs. Fisher, 189 U. S. 86, 47 L. Ed. 721,
725;
P'leblic Clearing Ho'ltse vs. Coyne, 194 U. S. 497, 48 L. Ed.
1092.
In Fong Y'lte Tin.g vs. United States, 149 U. S. 697, 37 L.
Ed. 905, 913, .which involved the validity of an order that
an alien should be deported, Mr. Justice Gray, delivering the
opinion of the court, said :
u It is no new thing for the law making power, acting either
through treaties made by the President and Senate, or by the
mqre com'Jnon 'method of acts o~ ·Congress, to submit the de-
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cision of que.c;t·ions, not necessarily of judicial cogn.izance,
either to the final detennination of executive officers, or to
the decisive of such officers in the first instance, with such
opportunity for judicial review of their action as Congress
'may see fit to cvuthorize or permit. * * *
"To repeat the careful and weighty words uttered by Mr.
Justice Curtis, in delivering a unanimous judgment of this
court upon the question what is due process of la'v: 'To avoid
misconstruction upon so grave a subject, we think it proper
to state that we do not consider Congress can either withdraw from judicial cog11izance any matter which, from its
nautre, is the subject of a suit at the common law, or in
equity, or admiralty; nor, on the other hand, can it bring under the judicial power a matter which, from its nature, is not
a subject for judicial determination. At the sa1ne time, there
are n~atters, invol11ing p·u.blic rights, which may be presented
in s~~ch form that the judicia.l power is capable of acting on
them, and which are suspectible of judicia.l determination, but
which Congress may or n~ay not bring within the cognizance
of the courts of the United States, as it may deen~ proper.'
Den vs. Hoboken Land & In~p. Co., 59 U.S. 18 How. 272, 284,
15 L. Ed. 372 377. '' (Italics ours.)
In· Public Olea.rin,q llo~tse vs. Coyne, 194 U. S. 497, 48 L.
Ed. 1092, there was involved an appeal from a judgment dismissing a bill to ·enjoin the postmaster of the city of Chicago
from denying the privileges of the mails and of the money
order and registered letter system to the complainant by virtue of a "fraud order'' issued by the Postmaster GeneraL
The Federal statutes empowered the Postmaster General
to direct the seizure and return of all letters addressed to
persons conducting certain prohibited enterprises and to
forbid the pay--ment by any postmaster of any postal money
order drawn in favor of any person engaged in the prohibited
business. It was held that the lack of any provision for a
judicial hearing on the question of illegality did not render
the statute repugnant to the due process clause of the Federal
Constitution since the action of the Postmaster General is
subject to revision by the courts in case he has exceeded his
authority under such legislation. 1\fr. Justice Brown said:
"It is contended, however, that the laws in question are unconstitutional in that they authorize the Postmaster General
to seize and return to sender all letters addressed to a particular person, firm, or corporation which he is satisfied is
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making use of the mail for an .illegal purpose. Their constitutionality is attacked upon three g·rounds: First, because
they provide no judicial hearing· upon the question of illegality; ·Second, because they authorize the seizure of all letters, without diseriminating between those which may contain, and those which may not contain, prohibited· matter;
and, third, because the empower the Postmaster General to
confiscate the money, or the representative of money, of the
addressee, which has become his property by the depositing
of the letter in the mails.
"It is too late to argue that due process of law is denied
whenever the disposition of property is affected by the order of an executive department. ::Many, if not most, of the
matters presented to these departments require for their
proper solution the judgment or discretion of the head of
the department, and in many cases, notably those connected
with the disposition of the public lands, the action of the
department is accepted as final by the courts, ~nd even when
involving questions of law this action is attended by a strong
presumption of its correctness. Bates db G. Co. vs. Payne,
194 U. S. 106, ante, 894, 24 Sup. Ct. Rep. 595. That d~te process of law does not n.ecessarily require the interference of
the judicial 11ower is laid do~vn in many cases. and by rnany
eminent writers upon the s·ubject of constitutional limitations.
Doe ex dem. ]furray vs. Hoboken Lood db Imp.
p~e 41~~ Co., 18 Ho,v. 272, 280, 15 L. Ed. 372, 376; B·ushn.ell vs. Leland, 164 U. S. 684,· 41 L. Ed. 598, 17
Sup. Ct. Rep. 209. A.s was said by Judge Gooley, in Weimer
vs. Bum.b~t.ry, 30 1\fich. 201. 'There is nothing in these words
(due process of law), however, that necessarily implies that
due process of law must be judicial process. M·uch of the p'l·ocess by 1neans of u1hich the ,qover'IMnent is carried 01~ and the
order of society n~atintai'l~ecl is lJUrely or a.d'Jninistrative.
* * *" (Italics ours.)
In Bu.tterfield vs. Strana.han, 192 U. S. 470, 48 L. Ed. 525.
there was involved a statute forbidding the importation of
teas inferior to the government standards of purity, quality
and fitness for consumption, whieh authorized the Secretary
of the Treasury to establish such standards upon the recom':'
mendation of a board of tea experts, but which left to him the
executive duty to effectuate the legislative policy declared in
the statute. It was contended that the statute denied to the
importer due process of law in that it failed to accord him a
hearing before the Board of Tea Inspectors and the Sec-·
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retary of the Treasury in establishing the standard in question
and before the board of appraisers upon the re-examination
of the tea. ~fr. Justice White, delivering the opinion of the
court, said :
"It is ~t1·ged that the're was denial of d1te process of law
in falil,ing to accord p·laintijf in error q, hearing before the
board of tea. inspectors and the Secretary of the Treasury i~
establishinlJ the standard in question, and before the general
appraisers upon the re-examination of the tea. Waiving the
point that the plaintiff in error does not appear to have asked
for a hearing, and assuming that the statute did not confer
such a rig·ht, 1.ve a1·e of opinion that the statu.te was not objectionable for tha.t reason. The provisions in respect to the
fixing of standards and the examination of samples by government experts was for the purpose of determining whether
the conditions existed which conferred the right to import,
a.ud they therefore in no just sense concerned a taking of
property. This latter question was intended by Congress to
be finally settled, not by a judicial proceeding, but by the action of the agents of the government, upon whom power on
the subject was conferred.' (Italics ours.)

The last paragraph of this case was quoted with approval
in Hu.nte1· vs. Colfax Consolidated Coal Co., 175 Iowa 245, 154
N. "\V. 1037.
In Health Depa1·tn'tent vs. Rector, etc., of Trinity Church,
145 N. Y. 32, 39 N. E. 833, there was involved the validity of
a New York statute, enacted in 1887, requiring that all tenement houses should be furnished with a supply of Croton
water by the owners thereof "whenever they shall be directed so to do by the board of public health". It was further provided that the Board of Health should see to it that
all tenement houses were so supplied before J anua.ry 1, 1889.
In 1891 the Board of Health notified the defendant to furnish
such water, and upon is failure· to do so brought an action in
its own name for the purpose ·of recovering the penalty for the
violation of the act. Trinity Church resisted an order of the
Board of Health directing· the furnishing of the water. Its
cl1ief contention was that the order of the board wa.s made
without notice to the owner, that rompliance would require
considerable expense, and that it was deprived of its property
without an opportunity to be heard, and that, therefore, the
statute was unconstitutional, as amopntiug to a taking of
property without due process of law. Peckham, J., said:
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"Assuming that this .act is a proper exercise of the power,
in its general features, we do not think that it can be regarded
as invalid because of the fact that it will cost money to comply with the order of the board for which the owner is to
receive no compensation, or because the board is entitled to
make the order under the provisions of the act, without notice
to and a hearing of the defendant. As to the latter objection,
i~ may be said, that in enacting what shall be done by the citizen for the purpose of promoting the public health and safety,
it is not usually necessary to the validity of legislation upon
that subject that he shall be heard before he is bound to comply with the direction of the legislature. (People _ex rel vs.
Board of Health, 140 N.Y. 1, 6.) The legislature has power,
and has exercised it in countless instances, to enpage 42 t act general laws upon the subject of the public
health or safety without providing that the parties
who are to be affected by those laws shall first be heard before
they shall take effect in any particular case. So far as this
objection of want of notice is ·concerned, the case is not materially altered in principle from what it would have been if
the ·Ieislature had enacted a general law that all owners of
tenement houses should, "rithin a certain period named in
the act, furnish the water is directed. Indeed, this act does
contain such a. provision, but the plaintiff has not proceeded
under it. If, in such case, the enforcement of the direct command of the legislature were not to be preceded by any hearing on the part of any owner of a tenement house, no provision of the State or Federal Constitution would be violated..
The fact that the legislature has chosen to delegate a certain
portion of its powers. to the board of health, and to enact that
the o'l.vners of certa.in tenerrtent houses should be co1npel~ed to
fur'rnish this 'Lvate1· after the board of health had so directed,
woulcl not alter the principle, nor would it be necessary to·
provide that the board shmtld give notice and afford a hearing
to the owner before it made such O'rder. I have never understood that it was necessary that a1~y notice should be given
under. such circumstances before a provision of this nature
could be carried out.'' (Italics ours.)
The. defendant in its brief seeks to distinguish this case on
the grounds that Trinity Church was not required by the
Board of Health to install the water supply in obedience to
the statute at any time prior to January 1, 1889, the final date
at which the statute r€quired all tenements, regardless of age,
to be so provided, and the final date having passed, the stat-

Southern Railway Co. v. Commonwealth, etc.

117

ute became universally applicable to all tenments, with no
discretion ·left in the State Board of Health to longer excuse
compliance, a.nd that after that date the dead line of the
statute made it applicable to all tenements, and on March 20,
1891, the Board of Health served a notice on Trinity Church
requiring it within five days to obey the then universal obligation of the statute. This contention is made in an effort to
show that the case turned on direct and not delegated regulations, but in fact the case was decided on the validity of regulations passed under delega.ted power, as will be observed
from that portion of the opinion reading :
''So far as this ob,iec.tion of want of notice is concerned,
the case is not materially altered ii1 principle from what it
would have been if the Legislature had enacted a generl\1
law t.ha.t all owners of tenement houses, should within a certain period named in the act, furnish the water as directed.
Indeed, this act does contain such a provision, but the plaintiff has not tJroceerled under it."
(Italics ours.)
That the case was decided on the ground that it was not
necessary for the statute to provide that the Board of Health
should give notice and afford a hearing to the owner befot•e
it made such order is apparent from the reference to this case
made in Chica[ro, B. & Q. R. Co. vs. S;tate of Nebraska, 17:0'
U. S. 57, 42 L. Ed. 948, where 1\Ir. Justice Shiras, delivering
the opinion of the court, said :
''New York Health Department vs. Trinity Ch~trch, 14n N.
Y. 32, (27 L. R.. A. 710) was the case of a.n action to recover
a penalty under a statute requiring all tenement houses to
be supplied with water on each floor occupied or intended to
be occupied by one or more families, whenever so directed by
the Board of Hea:Zth. The statute made no provision for
notice to property holders, and none in fact was given, while it
wa.s. admitted that it would cost the respondent a considerable sum of money to c.omply with the order of the Board.
In the opinion of the court, per Peckham, J., it was said:
'The leg·islatnre l1as power, and has exercised it in countless
instances, to ·enact general laws upon the subject of the public hea.Jth or safety without providing tha.t the parties who
are to be affected by those laws shall first be heard before they
shall take effec.t in a. particular case. * ~ * The fact that
the legislature has chosen. to delegate a certain portion of its
power· to the Boa1·d of Health * * • would not alter the
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principle, nor 'would it be necessa-ry to provide that the Board
shall give notice and afford· 11, hearing to the owner before it
made such order * * ~ La,vs and regulations of a police
nature, though they may disturb the enjoyment of individuai
rig·hts, are not unconstitutional, though no provision is made
for compensation for such disturbances. They do
page 43 ~ not appropriate priate property for public use, but
simply regulate its use and enjoyment by the
owner. If he suffer injury, it is either da1nnum absque in,jrur·ia, or, in the theory of tl1e law, he is comensated for it by
sharing in the general benefits which the regulations are intended and calculated to secure.'' (Italics ours.)
See also Spokane Hotel Co. vs. Youtnger, 113 Wash. 359,
Pa.c. 595, also quoting with approval the same portion
of the opinion in New York Health Department vs. Trinity
Church, sup'ra, ·as that last quoted.
In City of Brooklyn vs. Fr01nz, 33 N. Y. 8. 869, 870, it was
held that a city charter providing that any building in violation of the provision as to fire limits may be removed, but
not requiring notice to be given to the owner of such building, is void, as authorizing the taking of private property
without due process of law, and the objection is not obviated
by giving notice to the owner. The court drew a distinction
between stattttes regulatin,q the use of property and statute8
contetnplating its destntction, saying:
1~4

''We have not overlooked the fact that there are numerous
statutes in this state which subject the owners of buildings,
both public and private, to many limitations and requirements,
and entail upon them additional expense. In crowded cities
buildings cannot be constructed, within certain districts, of
inflammable materials. Fire escapes are required, and water
must be introduced upon each floor of certain houses. These
are but examples, and under such statutory provisions the
owner is entitled to no compensation for the increased eqpense to which he is subjected, and no provision is made for
a-1~y notice o1· opport'tt.nity to be heard. The distinction is
this: Such stat~"tes only reg~tlate the use of property, while
th strttute under rev·iew p1·ovides for and contemplates the
'ttse of property, 'tvhile the statute unde·r review provides fo·r
and contemplates its destruction without compensation."
(Italics ours.)
The cRses upon which the defendant relies in support of its
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contention that the statute committing to the State Highway Commissioner the function to require the elimination of a
grade crossing violates the due process clause because it fails
to provide for notice to or an opportunity to be heard by the
railroad company are readily distinguishable.
Some of them were cases involving taxation where the legislature, instead of fixing the tax itself, committed to a subor..
dinate body or officer the duty of determining whether, in
what amount and/or upon whom the tax should be levied.
Such was the character of the statute involved in Security
Tru-st & Sa·vings Banks vs. Lemngton, 203 U. S. 323, 51 L.
Ed. 204; Central of Georgia R. Co. vs. Wright, 207 U. S.
127, 138, 52 L. Ed. 134; and Turner vs. Wade, 254 U. S. 64,
65 L. Ed. 134, which are cited by the defendant in support
of its contention.
It is well settled that ''where the legisla.ture of a State, instead of fixing the tax itself, commits to some subordinate
body the duty of determining whethe.r, in what amount, and
upon whom the tax shall be levied, and of making its assessment and apportionment, due process of law- requires that, at
some stage of the proceeding, before the tax becomes irrevocably fixed, the taxpayer must have an opportunity to
be heard, of which he must have notice either personal, or
by publication, or by some statute fixing the time and place
of the hearing''.

Londoner vs. Denver, 210 U. S. 373, 385, 52 L. Ed. 1103,
1112;
Tu.rne·r vs. Wade, 254 U. S. 64, 65 L. Ed. 134;
See also Cooley's Const. Lim. (8th Ed.), note 2, pp. 10~1049.

The reason for this requireemnt of notice or an opportunity
to be heard is stated to be that "the assessment of a tax is
action judicial in it~ nature''.
·
In Central of Georgia R. ·Co. vs. Wright, 201 U.S. 127, 134,
52 L. Ed. 134, 141, Mr. Justice Day said:
"Former adjudication in this court have settled the law
to be that the assessment of a tax is action judicial in its natue, 'reqttirin,q for the legal exertion of the power such opportwnity to appear and be heard a.s the circ~~Jmstances of the
case require.''
·
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page 44 _~.

Brinkerhoff-Faris Trust & Savings Co. vs. Hill,
281 U. :8. 673, 74 L. Ed. 1107, upon which the defendant also relies to support its contention that there is a .
distinction· between the denial of pro·cedural due process and
the denial of substantive due process, involved a proceeding
to ·enjoin the collection in part of a property tax based on an
alleged discriminatory assessment by the taxing officials
whose decisions had the effect of judgments. It was held that
due process of law was denied by a decision of a state court
denying an injunction agaiast the collection of a tax based on
an alleged discriminatory assessment, on the ground that
the plaintiff had a remedy by complaining to the .State Tax
Commission before the tax books were delivered to the collector, and was guilty of laches in not so· doing, where prior
to the decision in the instant case an application to the State
Tax Commission would have been unavailing because the
highest court of the State had held in the former case that
the Tax Commission was without· authority to afford relief,
and, at the time of the instant decision that it had such power,
the· time for filing such complaint had expired; that a violation of the due process la:w may be accomplished by the State
judiciary in the course of construing an otherwise valid
State statute, and that the Federal g·uaranty of due process
extends to State action through is judicial, as well as through
its legislative, executive or administrative . branch of government, .and that ''whether acting through its judiciary or
through its legislature, a :State may not deprive a person
of all existing remedies for the enforcement of a right which
,t.h.e State has no power to destroy, tvnless there is, or was,.
afforded to him some real opportwnity to proteot it". The
case involved the denial· of a hearing on an assessment of
property by taxing officials where notice or an opportunity to
be· heard was essential and did not involve any question of
the exercise of the police power and is in no wise authority
for holding that where the State in the exercise of its police
po·wer delegates the ascertainment of certain facts to a subordinate officer, an ami of the State, notice or an opportunity
·
to be heard is essential.
In Violett's Heirs vs. Alexandria, 92 V a. 561, 23 S. E. 909,
also relied upon by the defendant, it was held that th·e enforcement of a local assessment for improvements to a street
where the person from whom the tax is exacted has had no opportunity to appear and contest the assessment before it is
finally determined upon, and a lien fixed on his property, is
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the taking of the property without due process of law and a
statute authorizing ·such procedure without requiring notice
and opportunity to be heard to be given to the property
owner is in conflict with the Fourteenth Amendment to the
Federal Constitution. It was pointed out by the court that
"local asssessments are made under the taxing power", and
the court quoted with approval from Stuart vs. Pal'mer, 74
N. Y. 191, where it was said:

"It has always been the general rule in this country, in
every system of assessment and taxation, to give the person
assessed an a.pportunity to be heard at some stage of the
procedings. That due process requires this has been quite
uniformly recognized.''
See also, Cooley's Const. Lim. (8th Ed.), note 2, pp. 10481049, note 1, p. 1065. _

This case did not involve any question of the exercise o.f
, the police power and is no authority for- the contention of the
defendant.
Coe vs. A·nnour Fertilizer Works, 237 U. S. 413, 59 L. Ed.
1027, is also cited by the defendant in support of its contention that the statute in question denies essential procedural
due process of law. No q~testion of the exercise of the pol.ice
power by the S,tate or the delegation of the police power to
an adrninistrative body, or arn~ of the State, was involved -in
this case. The statute involved provided that upon the return oolla. bona of an execution against a corporapage 45 ~ tion, an execution might issue against a stockholder
for the amount of the unpaid subscription to the
stock he held, without notice to him or other preliminary
steps, he having the right, in case he was not in fact the holder
of the stock upon which there was an unpaid subscription, or
in case the amount of the execution was in excess of the unpaid subscription, to appropriate relief of testing the legality
of the execution after issuance and the execution in the absence of such objections being enforceable. Under such
statute the property of the stockholder might have been
seized and sold without any knowledge on the part of the
stockholder of such fact. The failure to afford the notice or
hearing, or opportunity to be heard essential under the due
process of law clause, was held to render invalid such statute.
The court said :
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''Against one and all, execution may be issued without notice or hearing; the judgment against the corporation and
the record of stockholdings and stock ·subscriptions found
upon the books of the corporation, being treat.ed as conclusive
against those named as stockholders. If a person against
.,vhom execution is thus issued as ·for an unpaid sto~k. subscirption does not happen to receive notice, extra-officially, or, receiving it, makes no objection, his property istaken in satisfaction of the corporation's debt-manifestly without due
process of law.''

vs.

Riverside & Dam· River Cotton Mills
Menefee, 237 U.
S. 189, 59 L .. Ed. 910, also cited by the defendant in support
of its contention, arose out of a judicial proceeding, and it
was held that the courts of one State might not, without
violating the due process of law clause of the Fourteenth
Amendment, render a money judgment against a corporation organized under the laws of another State upon service
on a resident director where the corporation had not come
into the fqrmer State for the purpose of doing business
therein and has done no business therein and has no property'
therein and no qualified agent upon whom process may be
served. The court followed the doctrine established by the
decision in Pennoyer vs. ]..Telf, 95 U, S. 714, 24. L .. Ed. 565,
which has been without deviation upheld by a long line of
cases.
Hovey vs. Elliott, 167 U. S. 409, 42 L. Ed. 215, also so cited
by the defendant, involved a judicial proceeding where it
was held tha.t a decree pro confesso in effect striking the defendant's evidence from the files as a. punishment of his contempt for refusing to obey an order of court, is void for want
of due process of law, the court holding that due process
of law signifies a right to be heard in one's defense, and
tha.t the power of the court to deny favor to a person in contempt does not include the power to refuse to a person in
contempt the right to defend in the principal case on the
merits.
Unden.vood vs. McVeigh, 23 Gratt. (Va.) 409, 419, also
quoted from by the defendant, involved the validity of a deed
made by United States Marshal for property sold under a
decree of a Federal court which wars held void. The facts
were as follows: In 1863 proceedings "rere instituted in the
District Court of the United States for Alexandria under
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· an Act of Congress to confiscate certain real estate, on the
. ground that the defendant ''was a resident of the city of
Richmond within the Confederate lines and a rebel''. Before the condemnation the respondent appeared, by counsel,
and :filed his answ~r, afterwards a motion was made to strike
from the files the appearance, answer and claim of the respondent, and an ord.er to that effect wa.s duly entered, and
the court thereupon, on the .same .date,: decreed that the property should be sold at auction by the marshal. This was
done, and the property was conveyed by the marshal to a sister-in-law, who was the· wife of the judge of the: District
Court for the Eastern District of ~Virginia, who, as the judge
of said .court, entered a.ll the orders above referred to. Upon
appeal by the respondent to the Supr~me Court of the· United
States the decree was teversed, and when the case came back
to the District Court is was dismissed. Quite properly, Ohistian, J., delivering the opinion of the court in 1873, held that
a tribunal which decides without hearing the defendant, or
giving him an opportunity ·to be heard, cannot
page 46 ~ claim for its decrees the weight of a judicial sentence a.nd that no judicial proceeding could deprive a _ma.n of the .weight of a judicial sentence and that no
judicial proceeding could deprive a man of any part of his
property without giving·him ari oppoTtunity·to be he·ard, and
that, tl1erefore, the decree so doing was a nullity. Manifestly the. case has no bearing upon the questions. here involved.

Ytck Wo vs. Hopkins; 118 U.S. 356, 30 L. Ed. 220, which is
also relied upon by the defendant, arose out of a: habeas corpus proceeding- brought by a. Ohinama.n who was found
~uilty of the violation ·of·a .certain ordinance, which,provided
that it should be unlawful for any person to engage in the
laundry business within the corporate limits ''without having
first obtained the consent of the board of supervisors, except
the same be located in a building constructed either of brick
or stone'', and it was held to be illegal to adjudge that he
pay a :fine, and, in default of payment, be imprisoned, ·as the
ordinance did not prescribe a rule and conditions for the regulation of the use of laundry property, to which all similarly
situated might conform, but it conferred a. naked arbitrary
power upon the board to give or ·Withhold consent, and made
all engaged in the business the tenants at will as to their
means of living, under the board of supervisors, and that the
case presented ordinances in actual operation, and the facts
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shown established an administration directed so exclusively
against a particular class of persons as to warrant and reqUire the conclusion that whatever may have been the intent
of the ordinance as adopted, they were the .State itself, with
· a ·mind so unequal and oppressive as to amount to a practical
denial by the State of that equal protection of the la,w which
is secured to all persons by the Fourteenth Amendment, Mr.
Justice Matthews, delivering the opinion of the court, saying:
''Though the la:w itself be fair on its face and impartial in
appearance, yet, if iii is applied and administered by public
authority with an evil eye and an unequal hand, :so as prac.ti.cally to make. unjust m.d illegal discriminations between per-·
sons in similar circumstances, material to their rights, the
denial of equal justice is ~till within the prohibition of the
Constitution. • • • The present cases, as shown by the
facts disclosed in the record, are within this class. It appears
that both petitioners have complied with ev·ery requisite,
.deemed by the law or by the public officers charged with its
.administration necessary· for the protection of neighboring
property from fire, or as a precaution against injury to the
public health. No reason whatever, except the will of the su·pervisors, is ·assigned why they should not be :Permitted to
ca.rry on, in the accustomed manner, their harmless and useful occupation, on which they depend for a livelihood. And
'vhile this consent of the supervisors is withheld from them
and from two hundred others 'vho have also petitioned, all of
whom happened to be Chinese subjects, eighty others, not
Chinese subjects, are permitted to carry on the same busi·nes under similar conditions. The fact of this discrimination is admitted. No reason for it is shown, and the conclusion cannot be resisted, that no reason for it exists except
hostility to the race a.nd nationality to which the petitioners belong, and which in the eye of the law is not justified.
The discrimination is therefore illegal, and the public administration which enforces it is a denial of "the eq:nal pr{)tection of the laws and a violation of the Fourteenth Amendment of the Constitution. The imprisonment of the petitioners is therefore illegal, and they must be discharged.''
The facts involved in Y ick W o vs. Hopkins, supra, are in
nowise similar to those involved in ti1e case under consideration, and it cannot be perceived why the defendant states
that it is "particularly pertinent to this case." In Yick JtVo
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vs. Hopkins, there was attempted regulation of a business
which all citizens had an inherent or common right to pursue.
Such right was not a. mere privilege which might be permitted or prohibited at will. It differed from the business of a
railroad, and the question involved was in no wise similar
to the right of a railroad to maintain a. gTade crossing. In
substance, the decision in Yiclc fJT o vs. Hopkins was that the
right of a person to use his building for the purpag·e 47 ~ pose of. carrying on a laundry business in the city
of Sa.n Francisco could not he made to depend on
the unrestained will of the city's board of supervisors, and
. that the laundry business, being of such character as calls
for no special treatment sin1ilar to that, for instance, which
the business of selling intoxicating liquors renders necessay, or to that of the right of a railroad to mainta.in a grade
crossing, it was held that reg1dation was the limit of legitimate power and that such regulation must be equal and impartial in its application and that the right to conduct the
business could not be left to be granted ex gratia.
See, also, G1.1:'JtdUng vs. Chicago, 177 U. S. 183, 44 L. Ed.
725, where it was held that an ordinance giving the mayor
power to determine whether a person applying for a license
to sell cigare-ttes has good character and reputation, and
is a suitable person to be intrusted with their sale, but requiring him to grant a. license to every person fulfilling these
conditions, does not vest in him an abitra.ry power to grant or
refuse a license in violation of the Fourteenth Amendment of
the Federal Constitution, and where Mr. Justice Peckham,
delivering the opinion of the court, considered Yick Wo vs.
Hopkins, supra, and distinguished the ordinance involved
in that case from that under consideration.
The statute in question differs materially from that involved in the case of Chicago, M. & St. P. Ry. Co. vs. Boa1·d
of Railroad Con'l/tnissioner.q, 76 ]\font. 305, 247 Pac. 162, 164,
\Vhich the defendant in its brief says is "very closely in point
to the question of constitutionality raised in the present
case". The statute involved in such case provided that the
Board of Railroad Commissioners of l\fontana should have
power and authority "after such investigation as they may
cleem necessary, and u~nder str.ch rules a.nd regulations a.s they
may establish .with reference thereto, to compel railroads or
other companies 9r corporations operating· or holding themselves out to be common carriers in the State of l\fontana, to
extend or construct co1n'mercial or ind'ltStrial spurs over con-
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structed lines or t1·acks at stations or fron~ within station limits'', provided the length of such spurs or tracks should not
exceed ten miles from the head block to end of track. Under
such statute arbitrary power was conferred upon the Board
of Railroad Commissioners to order the carrier to constn1ct
the spur without requiring that notice of any hearing be given
to the carrier or opportunity to produce testimony relative
to the necessity of the spur. The statute involved was not as
stated by the defendant in its brief.'' strikingly similar'' to
the statute involved in the present c9ntroversy, but differed
materially therefrom in that the power was not conferred
upon the Board of Railway Commissioners to order the carrier to constr~ct the spur when the pu.blic safety or convenience required su,ch construction, and that no limitation upon
the power of the Board of Railway Commissioners in respect
to the construction of the spur track except as to its length
was found in the statute. The conferring of this arbitrary
power upon the Board of Public Utility Commissioners to
exercise their unlimited discretion and without notice to the
railroad company or an opportunity to be heard, wa.~ held to
be violative of the Fourteenth Amendment. There was
plainly delegated to the railroad commissioners legislative
power and not the power to determine some fact, or state of
facts, upon which the enforcement of the statute depended.
In addition, the statute, unlike that under consideration, involved the taking of the property, for it required the carrier
to use its property and spend its money. The case cited does
not support the contention of the defendant that the Virginia
statute is unconstitutional because it does not afford to the
defendant the opportunity to be heard in respect to the question of whether the public convenience or necessity requires
the elimination of the existing grade crossing. Callaway, J.,
said:

"We think the correct rule a.s deduced from the better authorities is that if an act but authorizes the administrative
officer or board to carry o·ut the definitely expressed will of
the Legislature, although procedural directions and the things
to be done are specified ·only in general terms, it is not vulnerable to the criticism that it carried a delegation of legislative power.
page 48 ~

''But the power must not be so arbitrary in character as to transgress the 'due process clause' of
the state or national Constitution. It would be difficult to
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co~tch a statute in more general terms tharn those employed

in the one we a.re considering. Counsel for plaintiff are justified in saying that whether or not a hearing shall be ordered and th~ carrier afforded an opportunity to introduce
testimony relative to the necessity or propriety of an order
requiring construction, or whether the investigation shall be
ex parte, is left entirely to the board itself. The statute does
not ~£ndertake, even in. the 'most general terms, to prescribe
the conditions ~tnder which the board 'may compel the carrier
to constnect a sp~tr. It does not provide that the board may
issu,e its ordet· ~vhen reasonable public necessity requires it;there is no indicated rule of decision. It does not require as
a condition to the making of the ord~r that the board shall
give the carrier notice and a hearing; it doe~ not contain even
that proc~dural direction. On the contrary, it assumes to
authorize the board only after such investigation as they may
tleem necessary, and under such rules and regulations as
they may establish with reference thereto to· compel common
carriers to extend and construct c.ommercial or industrial
spurs. * * *
"When 've conceive that the board's order to th~ carrier
to construct the spur track is in effec.t a taking of property,
for it requires the carrier to use its property and spend its
'money (State of Wa.~hi-ngton, ex rel. R. <t N. Co. vs. Fairchild,
224 U. S. 510, 32 S. Ct. 535, 56 L. Ed. 863), it would seem
clear that an order to the carrier made without notice and
without a hearing in effect would deprive the carrier of its
property without due process of law. Before a valid order of
the character in question can be made we hold that notice and
opportunity to be heard is indispensable. . * * :~t
"'\vnile it is true, abstractly, that notice and opportunity
for a hearing are not essential to the validity of legislative enactments, such legislation nevertheless may be invalid
as violative of the F'ourteenth Amendment because arbitrary,
unjust, and unreasonable. .A statute which undertakes to deprive a person of his property without notice and opportunity to be heard certainly is invalid. Chicago, M. & St. P.
R. Co. vs. Minnesota., 134 U. S. 418, 10 S. ·Ct. 462, 33 L. Ed.
9i0,. 3 Interst. Com. R. 209·.
''The Legislature itself ma.y not deprive a person of his
property without due process of la.w, and with reason quite
as strong it cannot authorize its creature to do whit it cannot do itself.'' (Italics ours.)
The opinion clearly shows that the court was influenced by
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two facts: namely, .{1). the .conferring upon the. Board of
Railroad Commissioners of the power to order the construction of the spur track arbitrarily and without any indicated
nile of decision; ( 2) that the board's order was a taking of
property. and this was true, as found by the Supreme Court
of 1\fontana, and also stated in State, ·of Washington vs. Fairchild, 224 U. S. 510, 56 L. Ed. 863, 868, which it cited in support ·of its statement that. "the board ~s order to the carrier
to contrust the spur track is in effect a taking of property, for
it requires the carrier to use its property and to spend its
money'', and where Mr. Justice Lamar, delivering the opinion of the court, said, in reference to an order requiring a
railroad company to make a track connection :
'The commission's order requiring the Oregon Company to
make a track connection was not a mere administrative regulation, but it was a taking of property, since it cmnpelled the
defendant to ea;pend 'money, and' prevented it from 'l.tsing for
other p11rposes the land on. which the tracks were to be ·zaid.
Its validity could not be sustained merely because of the
fact that the carrier had been given an opportunity to be
lH~ard, but was to be tested by considering whether, in view
of all the facts, the taking was arbitrary and unreasonable,
or justified by the public. necessities which the carrier could
lawfully be compelled to meet. For the guaranty of the Con. stitution ext~nds to the proteetion of fundamental rightsto the substance of the order as well as to the notice and hearing whieh precede it. 'The mere form of the proceeding instituted against the owner, even if he be admitted to defend,
cannot c.onvert the process used into due process of law, if
the necessary resul.t be to deprive hirn of his property without compensation.' * ~ * So that, where the taking is
under an administrative regulation, the defendant must not
be denied the right to show that, as matter of law, the order·
'was so arbitrary, unjust, or unreasonable as to amount to a
deprivation of property in violation of the 14th .Amendment."
(Italics ours.)
·
page 49 ~ 1\{anifestly, Chicago, M. & St. P. Ry. Co. vs.
,
Board of Railroa.d CO'Jn'missioners, S'ltpra, is not
controlling· in tne consideration of the questions involved in
the case at bar.
The defendant, in referring to New York,.etc., Railway. Oo.

v:s. Bristol, 151 U.S. 556, 38 L. Ed. 269; Chicago, etc., Railu;ay
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Co. vs. Nebraska, 47 Neb. 549, 66 N. W. 624, 41 L. R. A. 481;
and Erie Rail'lva;y Co. vs. P'lt-blic Utilities Oomniiss·ion.ers,
254 U. S. 394, 65 L. Ed. 322, points out that the statutes in
such cases provided for notice to or an opportunity to be
heard by the railroad company· before it should be required
to eliminate grade crossings. It is true that the statutes involved in such cases did require such notice, and the courts
in considering such questions and the contention that the
statutes deprived the defendant of property without due
process of law, referred to the fact that the statutes did provide for notice or an opportunity to be heard, but the fact
that they did so is. not to be taken as a holding that notice to
or an opportunity to be heard was essential to due process of
law.
While nearly all of the statutes involving the alteration or
' abolition of grade crossings, whenever in the opinion of the
administrative body the public safety or convenience requires
such alteration or abolition, provide for a hearing, yet there
is no case which holds that notice of a hearing and an opportunity to be heard are absolutely necessary.
When the General Assembly conferred upon the State
Ifighway Commissioner-,vho is an arm of the State-the
~unction to require the ilimination of an existing grade crossing .and the substitution therefore of an overhead or underpass crossing, whenever such elimination and substituti9n in
his opinion becomes necessary for the public. safety or convenience, it had authority to prescribe the c-ourse to be pursued, and if it had required notice to be given to the railroad
company, the State Ilighwa.y Commissioner would have to
comply with such requirement, but it has not so required, and
it was not essential that it do so.

In State vs. Lichte, 226 1\fo. 273, 126 S. W. 466, it was hel<.l
that the fact ·that a. statute, providing for the incorporation
of villages by the county court on the petition of two-thirds
of the taxable inhabitants of the village, did not provide for
notice to persons wl1ose lands are to be included did not deprive such persons of their property without due process of
law. Valliant, C. J., said:
. "Relator contends that section 6004, Rev. St. 1899, is void
because it attempts to authorize the county courts to iue-orporate villages without giving notice to the parties whole
lands are to be included in the corporation, thereby depriving
them of their property without due process of law. • • o!t
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The state is not required to give notice when it purposes to
take action for the better government of its people, or when
it will levy taxes. The creation of a 1nu..nicipa.l corpora,tion
is an act of state sovereignty; the corporation is created to
a'id the state in the exerC'ise of its sovereign po~ver, to preserve the lives, the health, the libe,rty of its people and the
protection of their property-it is an arm of the state. * * *

But in modern times, because the legislative department of
the state government has no time to spend in making a special charter for every community that feels the need of a
municipal g·overnment, and also for the sake of uniformity
in such charters, it has with sanction of the Constitution
passed general laws delegati1~g the government power to the
courts, and directing how it shall be ewercised. · *

* *

The grant of a franchise, whether to constitute a public or
·a private corporation, is an act of sovereignty that belongs
primarily to the lawmaking department, and though transferred by the General .Assembly to the judicial department by
authority of the Constitution, yet it is not a judicial act,
though when exercising it the court doubtless must act according to its own course of procedure as far as applicable.
* * * Since the state acting· through its legislative department could create a municipal corporation without giving
notice to the owners of the property without violation of
section 30, Art. 2 (.Ann. St. 1906, p. 166), of the Constitution,
which says: 'No person shall be deprived of life, liberty or
property without due process of law', the state ca.'l~ likewise
do so th'l"ough mzy other depa.rtme'l~t of its gove'l"n1nent to
which it may choose by its Constitution to delegate the po~ve1·.
When the General Assembly confeTred this pow·er
page 50 ~ on the co~tnty cou'l"ts it had Qllt,thority to prescribe
the cou.rse to be t_nt-rsued; and, if it had required

notice by publication or otherwise, the county court would
have to comply with such requirement, but it has not so reqlti1·ed, and it was not required so to do." (Italics ours.)
I am of the opinion that the statute under consideration is
not in contravention of the due process clause of article I,
section 11 of the Constitution of Virginia, nor of the due process clause of the Fourteenth Amendment to the Constitution of the United States, because it does not provide that
prior to the making by the State Highway Commissioner of·
his requirement that a grade crossing be eliminated the railroad company shall be given an opportunity to be heard on
the question of safety or convenience.

Southern Railway Oo. v. Commonwealth, etc,

131

The next question to be considered is whether there is
anything in the Constitution of the United States or the
Constitution of Virginia which prohibits the delegation to the
State Highway Oomm.issioner of the function to determine
that the public safety or convenience requires the elimination
of a particular grade crossing.
Such question, as far as the State Constitution is conccerned, and the construction of the statute are matters of
State law as to which the Supreme Court of the United States
will follow the decision of the State court.
Doteglas vs. Noble, 261 U. S. 165, 67 L. Ed. 590, 592;
Welsh vs. Swasey, 214 U. S. 91, 53 L. Ed. 923;
Bradley vs. Richmond, 227 U. S. 477, 57 L. Ed. 603;
Mutttal Fil1n Co1·p. vs. Industrial Commission, 236 U. S.
230, 59 L. Ed. 552, 560;
New York vs. Van De Carr, 199 U. S. 552, 50 L. Ed. 305.

A state legislature may consistently with the Federal Constitution delegate to an administrative board or officer the
function of deter1nining a fact.
Doul}las vs. Noble, 261 U. S. 165, 67 L. Ed. 590, 592;
lJfutttal' Film Corp~ vs. Industrial Commission, 236 U. S.
230, 59 L. Ed. 552, 560;
Reitz vs. Michi,qan, 188 U. S. 505, 47 L. Ed. 563;
G'u,ndling vs. Chicago, 177 U.S. 183, 44 L. Ed. 725, 728;
N e'tv York vs. Van De Carr, 199 U. S. 552, 50 L. Ed. 305.
The General Assembly of Virginia possesses all legislative
power not prohibited by express terms or by necessary implications by the State Constitution or the Constitution of the
United States.
j}foss

vs. Tazewell, 112 Va. 878, 72 S. E. 945;
City of Roanoke vs. Elliott, 123 Va. 393, 406, 96 S. E. 819;
Albe1na.rle Oil Co. vs. Morris, 138 Va. 1, 121 S. E. 60;
Kirkpatrwk vs. Board of Supervisors, 146 Va.. 113, 136 S.
E. 186, 190;
Norfolk vs. Board, 109 Va. 353, 63 S. E. 987;
Shenandoah Lime ·Co. v. Governor, 115 Va. 865, 80 .S. E.
753;
Breckenbridge vs: County School Board, 146 Ya. 1, 135 S.
E. 693.
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· ·In determining whether an act of the legislature is forbidden by the State Constitution, it must be borne in mind that
the Constitution is not a gTant of power but a restriction
upon an otherwise· practically unlimited power; tha.t the Constitution is to be lool,red to, not to ascertain whether a power
has been conferred, but whether it had been taken away;
that the legislature is practically orYI!Iupotent in the matter
of legislation, except in so far as it is restrained by the Constitution expressly or by plain, or (as some of the cases express it) by necessary implications.

Pine vs. Comrn-onwealth, 121 Va. 812, 93 S. E. 652;
· See, also, Breckenbridge vs. County School Board, 146 Va.
1, 135 S. E. 693..
The mere enactment of a law is a legislative declaration of
the.necessary constitutional power which is entitled to great
respect from a co-ordinate department of the government;
every act is presumably constitutional until the contrary
is made to appear and all doubts on the subject are to be
solved in favor of its validity.
~

Pine vs. Co1nmonwealth, 121 N"a. 812, 93 S. E.
652";
·city of Roa;noke vs. Elliott, 123 Va. 393, 96 S. E. 819.

page 51

It is a primary principles that in our system of government the legislative, executive and judicial departments must
be kept separate and distinct.
Cooley's Const. Lim. (8th Ed.), p. 227;
Kamper vs. Hawkilns, 1 Va. Cas. 19, 84;
Board vs. Duke, 113 Va. 94, 73 S. E. 456.
Article III of the Constitution of Virginia reads:
''Except as hereinafter provided, the .legislative, executive
and judicial departments shall be separate and distinct so
that neither exercise the powers properly belonging to either ,
of the others, nor any person exercise the power of more
than one of them at the same time."
The g·overnmental powers that are divided into the legislative, executive, and judicial departments, and the exercise of which is forbidden to persons no·t properly belonging
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to the particular department, are those so defined by the
Constitution, or such as are _inherent or so recognized by
immemorial governmental usage, and which involve the exercise of primary and .independent will, discretion, and judgment, subject not to the control of another department, but
only to the limitations imposed by the State and Federal
Constitutions. All offi-cial dutie~, authority, and functions
prescribed or contemplated by law are not necessarily governmental powers within the meaning of the constitutional
provisions separating the powers of government into departments. The provisions of the Constitution relate to the
division and exercise of. the legislative, executive, and judicial powers of government, and not to the definition or declaration of such powers. The mandate is in effect that, except as expressly provided for in the Constitution, the legislativ:e or lawmaking power, that is vested in the Senate and
House of Representatives as th.e legislature, shall not be exercised by the Governor or by the courts ; the executive
power conferred upon the Governor as chief magistrate
shall not be exercised by the legislature or by the courts;
and the judicial power that is vested in the courts shall not
be exercised by the legislature or by the Governor. The Constitution does not forbid the performance of administrative
duties by the Governor, the courts, or the legislature.

State vs. D~tval Co., 76 Fla. 180, 79 So. 692, 697;
State vs. Atl0111Jtic Coast Line R. Co., 56 Fla. 617, 47 Sop
969, 32 L. R . .A. (N. S.) 639;
See, also:
12 C. J. 854; 6 R. C. L.169;
Windham vs. State, 16 Ala. App. 383, 77 So. 963;

Birmingharn Drainage Dist. vs. Chicago, B. db Q. B. Co.,
274 Mo. 140, 202 S. W. 404; and dissenting opinion of Prentis, C. J., in F1.tgate vs. Weston, 156 Va.. 107, 157 S. E. 736,
746, where the constitutional provision in respect to the
separation of legislative, executive and judicial powers was
considered.
'Neither the Constitution of Virginia nor the common law
defines the line of separation between the powers that shall
be exercised directly by the General Assembly and those
that ma.y be indirectly exerc~sed through delegated authority. Where the legislature has authority to provide a

134

Supreme Court of Appeals of Virginia.

governmental regulation -and the organic law does not prescribe that it be afforded by direct legislative act, such regulation, may be provided either directly by the General Assembly, or indirectly by the legislative use of any appropriate instrumentality, where no provision or principle of
organie law is thereby violated. This principle is observed
with reference to administrative boards and officer~.

Taylor vs. Smith, 140 Va. 217, 124· S.. E. 259;
Thompson vs. 81nith, 155 Va. 367, 154 8. E. 579;
M-u.tua.J Film Corp. vs, Ohio Indu,s. Com., 236
page 52 ~ U. S. 230, 59 L. Ed. 552;
City of Jacksonville vs. Bowden, 67 Fla. 171, 64
So. 769, 774;
State vs. Duval Co., 76 Fla. 180, 79 So. 692, 696;
Eckerson vs. City of Des Moines, 137 Iowa 452, 115 N .. W ..
177, 183..
In Eckerson vs. City of Des Moines, 137 Iowa 452, 115 N ..
W. 177, 183, Bishop, J., said:
'
''From tllis comes readily the conclusion that there was·
eommitted to the· General Assembly, as part of the legisla-·
tive authority vested in it, full and plenary power to select
the agencies appropriate in its judgment to the purpose, and
to clothe such agencies with powers to be exercised in manner and form as prescribed therefor. Indeed, this must be
so. Inherent in the unrestricted authority to organize is the
authority to prescribe powers within general constitutional
limits, and to designate the officials upon whom shall rest
the duty of carrying such powers into execution. * * ,,
And all the authorities agree that, in the absence of any constitutional re.c;triction, it is within the province of the· Legislature to clothe an offic.er or agency created by it with fwnctimM involvi-ng the exercise· of powers executive, legislative,
and judicial in chara.cter-one or all. State vs~ Barker, 116;
Iowa 109' (89 N. W. 204,. 57 L1. R. A. 244, 93 .Am. St.. Rep ..
222). So, also, the universal practice has been that way.
.As it is well known, the county courts of' this state, 'when:
they existed, 'vere not only authorized to perform judicial
duties, but executive and legislative:, as well. Under· the: general statutes now existing, mayors of cities and· towns have·
conferred upon them powers and duties both executive~ and'
judicial, and,_ particularly in towns, the mayor, in virtue, of"
his right to. vote on all questions coming before the council~
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constitutes in all strictness a part of the corporate legislative body. Boards of supervisors, city and township coun>J
cil, board of schools directors, township trustees, and v~ri
ous individual officers are directly chatged with and are in,
the performance of powers and duties, now, administrative
in character, and again judicial, etc.. We shall not stop to
further particularize. The statute book of this state, as of
every state in the Union, is replete with illustrative examples.'' (Italics ours.)
It is a fundamental principle of our system of government that the right of men are to be determined by the law
itself, and not by the let or leave' of administrative offie:ers:
or bureaus. It is the prerogative of the legislative branch of
the government to determine and declare what the law shall
be, and the legislative branch may not delegate this function to executive or administrative offi~ers. Thompson vs.
Smith, 155 Va. 367, 154 S. E. 579.
But it must not be overlooked that legislatures are not
continuous bodies·. As a rule they are in session for only a
f e'v da:ys each year, or every two years, as is the ease in.
Virginia. Of necessity such bodies· cannot undertake to de-·
term[ne all facts. incident to- the administration of the laws·
which they enact. Therefore, when it is said that the legislature may not delegate its powers, it is meant that it may not
delegate the exercise of its discretion as to what the law
shall be but not that it may not confer· discretion in the
administration of the law itself.

Thompson vs. Sn~ith, 155 :Vit:•. 367, 154 S'. E. 579;
Craig VS~ O'Rea-r, 199 Kyr 5'53, 251 S. W. 821, 828;
In re Chap'man, 166 U. S. 661, 41 L. Ed. 1154;
Port Royalllfi•n. Co. vs. Ha.good, 30 S. C. 51g:, 9/ S:. E. 686.
The· principle that the rights of men ar·e to be determined:
by the law itself and not by administrative officers does not
mean, however~ that no discretion can be left to adminis-·
trative 9fficers in Administrating the law~ Government could
not be efficiently carried on if something could not be· left to
the judgment and discretion of administrative officers
to accomplish in details what is authorized or required by law in general terms. This is particularly- tr'!le
where the discretion to be exercised relates to police regula-tions. But the r-easonable discretion which may be vested
in administrative officers is limited to a discretion in its es ..
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sence ministerial and not legislative~ though it
may be such as may be exercised by the legislature.

Thontpson vs. Sntith, 155 Va. 367, 154 S. E. 579 ;
People vs. Hawki1u;on, 324 Til. 285, 155 N. E. 318.
Authority to perform functions that are not exclusive,
. but are administrative in their nature, may be by statute conferred upon other officials. S,tate vs. Duval Co., 76 Fla.180,
79 So. 692, 697.
. There is a distinction between delegating power to make
a law and conferring authority or discretion as to its execution. If a legislative act is clothed with all the forms of
law and is complete in its·elf in form and substance, if the
officer, board, or commission to whom the authority is alleged to have been del ega ted is given no power to add to or
to take away from the law as enacted, if nothing is left to
discretion as to what shall constitute the form and substance
of the statute, and if. the act embodies a full a.nd complete
e:x:pression of the legi_slative will, matters which may be
fairly regarded as relating to the administration and execution of the statute, even though involving discretion, do
not constitute an unauthorized delegation of legislative authority.
Cooley's Const. Lim. (8th Ed.), p. 223;
6 Am. & Eng. Ency. Law (2d Ed.) 1029;
Q R. C. L. 1.65, 173;
12 p. J. 840;
'
Sm.t.thern Pac. R. Co. vs. United States, 171 Fed. 360, 362;
Livesay vs. De .Armop,d, 131 Ore. 563, 284 Pac. 166, 170.
The mere fact that a subordinate body is granted discretion in the exercise of a. power conferred by law, does not
necessarily demonstrate tha.t the discretion conferred
~ounts to the use of a legislative power.
Any p'ower,
ther than a legislative one, which the legislat11re mav exer..
cise, it may delegate.
Way1nan v. Sotttthard~ 10 Wheat. (U. S.) 1, 6 L. Ed. 253;

United States vs. Grimatttd, 220 U. S. 506, 55 L. Ed. 563;
Southern Pacific It. Co. vs. Unitecl States, 171. Fed. 360,
362;
Livesay vs. De Arntond, 131 Ore 563, 284 Pac. 166
170.
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It necessarily follows from this that before a statute can
be condemned as conferring legislative power upon au administrative body, it must be evident that the power conferred is legislative. Livesay vs. De Armond, 131 Ore. 563,
284 Pac. 166, 170.
The true test and distinction whether a power is strictly
legislative or wh~ther it is administrative and merely relates
to the execution of the statute law ''is between the del~ga
tion of power to make the law which necessarily involves a
discretion as to what it shalf be, and conferring authority
or discretion to be exercised under and in pursuance of the
law:. The first cannot be done; to the latter no objection Cf:tn
be made''.
Judge Ranney, in Cincinnati, W iln~ington db Zanesville R~
Contmission~ers, 1 Ohio St. 77, quoted with approval in the following cases:
lJfarshall Field db Co. vs. Clarke, 143 U! S. 649, 36 L. Ed.
294, 310;
·· S.t. Louis IJ!l erchants Bridge Terminal Co. vs. Cornmis._
sioners, 188 Fed. 191, 110 C. C. A. 63;
State vs. llicCarthy, 5 Ala. App. 212, 59 So. 543;
Nall vs. Kelly, 120 Ark. 277;
State vs. Burdge, 95 Wis. 390, 70 N. W. 347;
State vs. Frear, 146 Wis. 291, 131 N. W. 832;
~Vinslow vs. Fleischner, 112 Ore. 23, 228 Pac. 101.

R. Co. vs.

See also to the same effect :

Stuart's Ea;ors. vs. Board of Sinking Fund Oon~'lnission
ers, 123 Va. 224, 228, 96 S. E. 239;
People vs. Reynolds, 5 Gilm. (Ill.) 1;
Peo1Jle vs. Walton, 314 Ill. 4;5, 145 N. E. 182;
page 54 ~ Sheldon. vs. Hoyne, 261 Ill. 222, 103 N. E. 1021;
Ar·ms vs . .A.yer, 192 Ill. 601, 61 N. E. 851;
People vs. G'rand Tnt·nk Western Ry. Co., 232 Ill. 292, 83
N. E. 839;
Craig vs. O'Rear, 199 J{y. 553, 251 S. W. 828, 831;
Estes vs. State H·ighway Commissioner, 235 l{y. 86, 29 S.
vv. <2d) 583, 586;
· Bloxton vs. Sta.te Highway Comm,ission, 225 Ky. 324, 8
s. w. (2d) 392;
Locke's Appeal, 72 Pa. 491, 13 Am. Rep. 716;
- John Mor·rell db Co. vs. Americwn Ry. Express Co., 45 S
D. 399, 187 N. W. 724, 725.
.
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In Po'rt Royal IJ{in. Co. vs. Hagood, 30 S. 0. 519, 9 S. E.
686, 688, the court said:
''It is undoubtedly true that legislative power cannot be
delegated; but it is not always easy to say what is and what
is not legislative, power, in the sense of the principle. The
legislature is only in session for a short period of each year, ·
tand during the recess cannot attend to what might be called
the business affairs of the state. From the necessity of the
case, as well as the character of the business itself, that
must be performed by agents appointed for that purpose
* * ~ While it is necessary that the law itself should be
full and complete as it comes from the proper lawmaking
body, it may be, indeed must be, left to agents in one form
or another to perform acts of executive administration
which are in no sense legislative. * * * We think the
view is well stated in Locke's Appeal, 72 Pa. St. 491, (13
Am. Rep. 716): 'Then the true distinction, I conceive, is
this : The Legislature cannot delegate its power to make a
law; but it can make a law to delegate a power to determine some fact or state of things upon which the law makes,
or intends to make, its own actio~ depend. To deny this
would be to stop the wheels of government. There are many
things upon which wise and useful legislation must depend
which cannot be known to the lawmaking power, and must,
therefore, be a subject of inquiry and determination outside
of the halls of legislation."
In accordance with this principle it is held that it is not
an objection to the law that it confers authority or discretion as to the execution of it.
People vs. Walton, 314 Ill. 45, 145 N. E. 182;
Arms vs. .Ayer, 192 Ill. 601, 61 N. E. 851;
People vs. Grand Tntnk Western Ry. Co., 232 Ill. 292 83 N ..
E. 839.
In order to justify the courts in declaring invalid, as a
delegation of legislative power, a statute conferring particular duties or authority upon officers, it must clearly appear
l1eyond a reasonable doubt that the duty or authority so conferred is a power or duty appertaining exclusively to the
Ieg·islative department under article III of of the Constitution, and the conferring of it is unwarranted by other provisions of the Constitution.
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City of Roa;noke vs. Elliott, 123 Va. 393, 406, 96 S. E. 819;
State vs. Dltvall Cownty, 76 Fla. 180, 79 So. 692, 696;
_ State vs. Atlantic. Coast Line R. ·co., 56 Fla. 617, 47 So.·
969, 47 So. 969, 23 L. R. A. (N. S.) 639.
The function conferred on the .State Highway Commissioner to require the elimination of an existing· grade crossing and the substitution theref-or of an overhead or underpass crossing whenever in his opinion the public safety
and/or convenience so requires, should be construed as an
administrative duty rather than as a governmental power.
In State vs. Duval County, 76 Fla. 180, 79 So. 692, 697, the
court said:
"Where a duly enacted statute confers upon officials
authority that is not in its nature exclusively and purely a
legislative, executive, or judicial power, and it can fairly be
clone to accomplish a valid legisltlitive purpose, such. authority may be construed as an admirvistrative duty rather
tham, as a govern1nental power." (Italics ours.)
But the delegation to the State Highway Commissioner
of the function to order the substitution for a grade crossing
of one not at grade is not the delegation of legislative power
to an administrative body, but the function conpage 55 } ferred is purely administrative or quasi executive
in character and nature.

Chica.rJo, M. <P; St. P. R. Co. vs. Lake County, 287 TIL 337,
122 N. E. 526;
Stevens vs. Chicago, B. <t Q. R .. ·Co., 303 TIL 49, 135 N. E.

68;
.
City of Milwaukee vs. Railroad Commission of Wisconsin,
162 Wis. 127, 155 N. W. 948;
State vs. Stephenson, 164 Wis. 569, 161 N. W. 1, -!.
In Chicago, M. :& St. P. Ry. Co. vs. Lake County, 287 Ill.
337, 122 N. E. 526, 528, the court said:

'A railroad is a public utility, and the state may, in the exercise of its police power, and it is its duty where the public
safety demands it, 'require the separation of grade crossings
for· the preservation of human life and the protection of
property. The pow·er to determine whether a particular
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grade crossing is so dangerous to life and property of the
public as to require a separate may be conferred on an administrative body, and is not a delegation of legislative authority." (Italics ours.)
- See also Stevens vs. Chicago, B. <t Q. R. Co., 303 Ill. 49,
135 N. E. 68.
- In :City of Mil~oaukee vs. RO!ilroad Com1nission of Wisconsin, 162 Wis. 127, 155 N. W. 948, it was held that a statute authorizing the railroad commission to order the substitution for a grade crossing of one not at grade where public safety requires it, and providing that it sha.ll fix the proportion of th~ cost to be paid by railroad and municipalities
in interest, is constitutional, being within the police power
of the Stat~, and that such statute is not an unlawful delegation of legislative power to an administrative body, Winslow, C. J., said:
''The time has gone 'by when it can be .successfully claimed
that such a law unlawfully delegates legislative power to
an administrative body. The Legislature has exercised the
legislative function by declaring that unsafe crossings shall
be made safe; it can properly delegate to an administrative
board the power to ascertain the crossings which are in fact
unsafe, and to prescribe the manner of making them safe.
If this could not be done, the police power would he unable
to cope with many of oi the most serious problems of modern life.'' (Italics ours.)
In State vs. Stevenson, 164 Wis. 569, 161 N. W. 1, 4, the
c.ourt said :
"It is asserted that the statute improperly confers legis-.
tive powers on the State Highway Commission. Stress is
placed on the claim that the powers conferred, authorizing
the Commission to find the fact of the public _necessity for a
bridge at the place in question, to locate the same, to determine the character and kind of bridge adapted to the location; and to estimate the cost thereof, a.re legi~lative powers,
which cannot- be delegated. It is manifest t.hat all of these
d~tties are either purely ad1ninistrative or quasi ea;ecutive
in ch-aracter and natures. Under repeated decisions of this
court ·such duties can properly be delegated to appropriate
state agencies." . (Italics ours.)
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The power of the General Assembly to delegate to an administrative body or officer of the State the power to determine certain ·executive or administrative questions is recognized by the decisions of the Supreme Court of Appeals of
:Virginia.

Stuatt's Exem.ttors vs. Board of Sinking Fund Com'rs,
123 V a. 224, 96 S. E. 239 ;
·
Thompsm~ vs. Smith, 155 Va. 367, 154 S. E. 579.
In Stuart's Executo1·s vs. Board of Sinking Fund Oom'rs,
supra, there was involved the }Validity of a statute providing for the presentation to the Board of Sinking Fund
Commissioners for funding of any bonds, coupons or other
obligations on .which it was claimed that the Commonwealth
of Virginia was liable by reason of having guaranteed the
payment of the principal sum or interest, and which eontained the provision that the Commissioners should not interpose the technical plea of the statute of limitations eithe·r
as to the principal or interest of the alleged obligations
''unless in .the judgment of the Board it was proper and
necessary to do so to protect the Commonwealth from the
payment of an unjust and inequitable demand,
page 56 ~. for which the ·commonwealth might otherwise be
· held liable". It was contended that the· statute
was unconstitutional, for the reason that it delegated to an
administ:J;a.tive board, the Board of .Sinking Fund Commissioners, legislative and judicial powers, Kelly, J., in holding
that the statute was not unconstitutional as the delegation
of legislative and judicial functions to an administrative
body, said:
''The eontention is that it was not competent for the legislature to leave it to the .Board to determine in given cases
the justice and equity of the demands asserted under the
statute, but should either have determined that question for
itself ,or have left it to 'the oourt upon which the jurisdiction
to hear and determine the cause was conferred. In our view
of the statute, however, the legislature has in terms waived
the sfatute of limitations, .subject only to the existence of
certain facts· and circumstances peculiar to the cases that
might arise, a.n·d the provisions of the statute in this respect
seem to us practical, just and· lawful. The case appears
to fall within the reasoning of the opinion in Locke's Appeal, 72 Pa. 491, 13 Am: Rep. ·716. ''
·
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See for quotation from Locke's .Appeal, Port Royal Min.
Co. vs. Hapgood, supra.
As has heretofore been seen, a railroad company has no
inherent right to have its .railroad cross at a grade a public
highway or street, and under its police power the .State may
require it, at its sole expense, not only to .abolish existing
grade crossings, but also to build and maintain suitable
bridges or viaducts to carry highways, even though newly
laid out, over its tracks or an underpass to carry its tracks
over such highways.
A consideration of the power of the State to exercise the
police power of the State would seem to be justified.
The police power is but another name for the power of government; it is an attribute of sovereignty or rather it is a
sovereignty itself ·and it is inherent to the States of the Union
and is not a grant derived from or .under a written constitution. Subject to constitutional limitations, a State legislature is authorized to pass measures for the general welfare
of the people of the State in the exercise of the police power
and is itself the judge of the necessity or expediency of the
means adopted.
Kirkpatrick vs. Board of Supervisors, 146 Va. 113, 136 S.
E. 186;
Ex Parte Guerra, 94 .Vermont 1, 110 Atl. 224.
The means adopted by the legislature in the· exercise of
the police power, so long as they have an ascertinable relevancy to the object, are within the scope of that power, and
whether the end justifies the means is exclusively for the legislative discretion, and whether the means bear a pertinent
and reasonable relation to the end may be looked into by the
courts, so far only as to determine the fact of pertinency and
reasonableness, ·and the courts will not declare an act unconstitutional except when the means adopted are manifestly
unreasonable or bear no logical relation to the object of the
legislation.
P·n,rity Extract Co. vs. Lynch, 226 U.S. 192, 57 L. Ed. 184;
Pine vs. Commonwealth, 121 Va. 812, 93 S. E. 652;
State Racing Com:n~ission vs. Latonia Agricultural .A.ss'n,
136, Ky. 173, 123 S. W. 681.
The State is primarily the judge of regulations required in
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the interest of public saf-ety and welfare and its police statutes may only be declared unconstitutional where they are
abitrary or unreasonable attempts to .exercise the authority
vested in the State in the public interest.
·
New 1Tork vs. Van De Carr, 19~ U.S. 552, nO L. Ed. 305;
Graves vs. M·i.?vn.esota, 272 U. S. 425, 428, 71 L. Ed. 331,
334;
.
Great Northern R. Co. vs. M~nnesota, 246 U. ,S. 434, 439,
62 L. Ed. 817;
Gitlow vs. New York, 268 U. S. 652, 668, 69 L. Ed. 1138,
1146;
Pine vs. Co'lnmonwealth, 121 Va.. 812, 93 ;S. E. 652.
See, also, Cooley's Const. Lim. (8th Ed.), p. 1228.

A direct e:Xercise by the General Assembly of the
police power is in accordance with immemorial governmental usage~ But the subject matter may be
such that only a general s-cheme or policy can with advantage
be laid down by the General Assembly; and the working out
of the policy indicated may be· left to the discretion of other
officers or tribunals. See
page 57

~

New York vs. Va-n De Ca·rr, 199 U. S. 552, 50 L. Ed. 305;
Field vs. Clark, 143 U. S. 649. 36 L. Ed. 294;
Butterfield vs. Stranaharn, 192 U. S. 470, 48 L. Ed. 525;
Umon Bridge Co. vs. United Sta.tes, 204 U. S. 364, 51 L. Ed.
523;
St. Louis, lron MoUtntO!in & Southern Ry. Co. vs. Taylor, 210
U. S. 281, 52 L. Ed. 1061;
First Nat. Bank vs. Union Trust Co., 244 U. S.. 416, 61 L.
]Jd. 1233;
A rver vs. United States, 245 U. 8. 366, 62 L. Ed. 349;
Interstate Co'ln'lnerce Com. vs. Goodrich TratnSit Co., 224
U. S. 194, 56 L. Ed. 729;
State vs. Duval Co., 76 Fla. 180, 79 So. 692, 697.

It is settled by numerous decisions that the legislature may,
in the exer-cise of the poli-ce power of the ~State, create subo~
dinate bodies or officers and delegate to them the- police power
and the exercise of such delegated power by such boards, officers, or other agencies will not be interfered with by thecourts except where the exercise of the power is arbitrary, unreasonable or oppressive.
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Thompso.n vs._ Smith, 155 Y a.. 367, 154 S. E. 579;
. _People vs. Robertson, 302 :Til. 422, 134 N. E. 815, 817;
Downs vs. Swamn, 111 ~Id. 53, 73 Atl. 653;
New York vs. Van De Carr, 199 U . .S. 552, 50 L. Ed. 305.

In Dowtis vs. Swann, 111 Md. 53, 72 Atl. 653, it was said:

"It has also been settled by numerous decisions that the
state may .del~gate the·police power to subordinate boards and
commissions, and tha.t the reasonable and just exercise· by
them; of _the delegated power will be upheld.''
In Pe.ople :vs. _Robertson, 302 Ill. 422, 134 N .. E. 815, 817, the
court said:
"The legislature may, in the exercise of the police power.
of the state, create ministerial boards, with power to prescribe rules and impose penalties for 'their violation and provide for the collection of such .penalties., and the exercise of
this power by the legislat~re is not a deleg·ation of legislative
power. The legislature has the authority to exercise its ,POlice powers by general law, 011ul to confer upon boards OJnd
other a,qencies authority atul discretio1~ to execute these
laws." (Italics ours.)
The ·C'onstitution of Virginia, instead of restricting the
power of the General Assembly to confer upon the State Highway Commissioner the power to determine whether the public
'saf-ety or convenience requires the limination of a particular
grade -crossing, seems to expressly confer upon it sttch power
Section 164 of the Constitution of Virginia reads·:
"The right of the Commonwealth, throu,qh suah instrwmenit may select, to prescribe and define the public duties of all common carriers and public service corporations,
to regulate and control them in the performance of their public duties, and to fix and limit their charges therefor shall
never be surrendered or abridged.'' (Italics ours.)
~alities a.9

. ·'This section, when construed with Section 159 of the Con~
stitution, clearly authorizes the General Assembly, whos~
power is only restricted by the Federal ·or State constitutions,
to delegate to the State Highway Commissioner the power
in question.
·
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The delegation by a statute to the State Highway Commissioner of the power to determine the necessity for condemnation of land for road purposes and the makpage 58 ~ ing of his decision conclusive and not subject to review by the courts, has been upheld and a hearing
on the necessity and. expediency of taking lands for such purposes is not essential to due process under the Fourteenth
Amendment.
State Hi,qh.way Cont1nissio·ner vs. Yorktown Ice db Stora_qe
Co'rp., 1.52 Va. 559, 147 8. E. 239;
Sta·te Highway Contn~i.ssioner vs. Kre,qer, 128 Va. 203, 105
S. E. 217;

See also-Bragg vs. Weaver, 251 U. S. 57, 58, 64 L. Ed. 135.

In State High!way Gomntissioner vs. Yorktown Ice db Storage Gorp., 1'52 Va. 559, 147 S. E. 239, vVest, J., delivering the
opinion of the court, said :
".Section 1969-j, Code 1924, gives the .chairman of the
,Commission the power of eminent domain for the purpose
of 'construction, reconstructions, alteration, maintenance and. .
repair', and, in addition thereto for 'all purposes incident
there'. He may, under the statute, detennine the necessity
for the conde'lnna.tio·n, a1ul his decisi01~ as to such necessity
is not s~tbject to revietv by the courts.
"In Bra.g,r} vs. Weaver, 251 U. S. 57, 58, 40· Sup. Ct. 62, 63,
( 64 L. Ed. 135), the court said : 'Where the intended use is
public, the necessity and expediency of the taking may be
determined by such ag·ency and in such mode as the Sta.te may
designate. They are le.qisl.ative ·questions, no n~atter who 1nay
be charged tvith their decision, and a hearing thereon is n.o·t
essent~al to due process in the case under the 14th .Amendment'.''
· ''The doctrine has been approved .by this court in State
Highway Com-missioner 'vs. .[(re,qer, 128 Va~ 203, 105 S. E.
217, where this is said: 'And the statute not submittin~· it
to the courts as a judicial question, the necessity or expediency of the location. is a legislative question, the decision of
which, without judicial review. has been delegated to the State
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I-Iighway Commission by the statute *
tion.' " (Italic&. ours.)

(If

•

under considera-

If the power to determine the necessity for such condemnation can be constitutionally delegated to the State Highway
Commissioner, by analogy it would seem that it was proper
for the General Assembly to delegate to him the power to
determine whether the public safety and/or convenience requires the elimination of a particular grade crossing and the
substitution therefor of an overhead or an underpass crossIng.

By the weight of authority and upon principle there seems
to be no ground for the contention that the State in the exercise of its police powers cannot constitutionally delegate ·to
an administrative board or office the power to determine the
facts in a particular ease unless, prior to such determination,
notice and opportunity for hea1ing be required to be given to
the person or corporation affected by the application of the
police power, when the question involved is an administrative, l~gisla.tive or an executive one and not a judicial one.
A study of the authorities seems to justify the conclusion
that the fact that the statute in question delegates to the
State Highway ·Commissioner the function to require the
elimination of a grade crossing and the substitution therefor
of an overhead or underpass crossing, as the case may be,
whenever in his opinion the public safety or convenience so
requires, does not establish the unconstitutionality of the act
in question, for the reason that the discretion whether tlie
public necessity and convenience requires the eliminati()n of
the grade crossing in question is essentially an administrative act and does not give the State Hi,qhway Commissioner
any authority to say what the .latu; shall be.
I am of the opinion, therefore, tha.t there is nothing in the
:constitution of Virginia which prohibits the delegation by
the General Assembly to the S'tate Highway Commissioner of
the function to require a railroad company to eliminate a parti~ular grade crossing, and that such a statute is not open to
objection because it delegates to such officer that function.
Having reached the conclusion that in the exercise of its
police powe·r the General Assembly had the power to confer
upon the State Highway .Commissioner the· adminpage 59 ~ istrative function of requiring .the elimination of
grade crossings, it becomes necessary to consider
whether or not the function has been validly conferred.
The legislative function to determine and declare what the

·'
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laws shall be cannot be delegated to executive or administrative officers. Thompson vs. Smith, 155 Va. 367, 154 S. E.
b79.
. In a well considered opinion, Mr. Justice Epes said in
Thompson vs. S1n·ith, supra:

f

''In principle, legislation and administration a.re quite dis"!_ .
tinct powers; but in practical application the line which sepa-· ·
rates their exercise is not clearly marked or easily defined.
However, in their definition in practical application lies the
difference between government by legislation and government
by bureaucracy, which, though contrary to the genius of our
government, some courts have gone far towards sustaining.
''The decisions of the various courts, and sometimes of the
same court, are in conflict as to what constitutes a delegation
of legislative power to administrative officers and bureaus.
-The majority of the· cases lay down the rule tha.t statutes or
ordinances vesting discretion in administrative officers and
bureaus must lay down rules and tests to guide and control
them in the exercise of the discretion granted in order to be
valid; but several courts apply the rule with varying degress of strictness, Other cases go· so far in sustaining, especially in cases involving police re,qula.tions, grants of discretionary power to administrative officers and bureaus without prescribing any definite rule or specified conditions to
which the officers must conform, as, in effect, to substitute for
government by legislation, government by administrative of~cers and bureaus.'' (Italics ours.)
· See, also, Mu,tu.al Film Corp. vs. Ohio Industrial Commission, 236 U. S. 230, 59 L. Ed. 552.
There is a distinction to be noted between the power of the
State to regulate the exercise of inherent or common rights
which men do not surrender by entering into organized society and the power to regulate an act where the power exists to prohibit the doing of the act together. Inherent rights
~re briefly summarized in general terms in section 1 of the
Constitution of Virginia, as follows:
''That all men are by nature equally free and independent
and have certain inherent rights, qf which, when they enter
into a state of society, they cannot by any compact deprive
or divest their posterity, namely, the enjoyment of life and
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libe:rty, with the means _of acquiring and possessing property,
and pursuing ·and obtaining happiness and safety.''
They embrace all ·business that are legitimate in character
and"-ar:e of such a nature as to indicate that they are inherent
in the individual claiming them and also the right to use
property as the owner sees :fit so long as the rights of others
are not infringed upon. The exercise of a common or inherent right, the ~tate, may under its police power, regulate
~n the interest of the public sa.fety and welfare; but ·it may
not arbitrarily or unreasonably prohibit or restrict it, nor
may it permit one to exercise it and refuse to permit another
of like qualifications, under like conditions and circumstances,
to exercise it. But where the power exists to prohibit the
doing of an act altogether, the power of the State is broader,
and there necessarily fallows ''the power to permit the do~ng of the act upon any condition, or subject to any regulation,
however arbitrary or capricious it may be as the greater
power includes the less, and the State may lawfully delegate
to executive or administrative officers an uncontrolled and
~rbitrary discretion as to gTanting or revoking permits or
l~censes to do such acts.'' This distinction, elementary and
fundamental in character, is recognized by the authorities.

ThompQon vs. lhnith, supra:
Ta;ylor vs. 8mith, 140 Va. 217, 124 S. E. 259, 263;·
See, also, Gu!f?tdling vs. Chicago, 177 U.S. 183, 44 L. Ed. 725;
.Angelopoulos vs. J3ottorff, 76 Cal. App. 621, 245 Pac. 447;
Cutrona vs. JY!a:yor atJ?,d Council of Wilmington, 14 DeL Ch.
208, 124 Atl. 658, ( affd. 14 Del. Ch. 434, 127 Atl.
page 60 ~ 421); ·
·
. .
State vs. JJ1 oorer, 152 S. S. 455, 150 S. E. 269;
Hadfield ·vs. L~tndin, 98 Wash. 657, 168 Pac. 516;
State vs. Superior· Court, 113 Wash. 296, 193 Pac. 845, 12
~. ·L. R. 1428;
. Em Parte Dickey, 76 W. Va. 5·76. R5 S. E. 7R1, where this
distinction is sta.ted.
.
t

. In State vs. lJiloorer, ln2 S. 0. 4-!15, 150 S'. F. 269, this distinction ·was pointed out. Three propositiQns were ·being considered, the third of which was that the legislature ''cannot
vest arbitrary discretion in any officer or body, but must pre. scribe some rule of action by which the discretion shall be
controlled."· Stabler. J., delivering the opinion of the court,
~aid:

\.
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''To support the third proposition, reliance is placed especially upon the case of Jlakris vs. Szlrt>erior Court, 113
Wash. 296, 193 P. 845, 847, 12 A. L. R. 1428. Tha.t case, however, and numerous cases like it, ·relate to the regulation of
the exercise of n~Gift' s ·natural ·ri,qhts and si1nply 'mean that
the exercise of such r·ights shall not be left to the uncontrolled
discretion of any officer or board. The opinion itself, as
shown in the proposed opinion here, lays down the rule which
forms the basis of the decision to be that 'it is sufficient to
render a law or ordinance void in the light of these constitution guaranties, if the prescribed manner of administering
such law or ordinance results in leaving the question of the
propriety of issuing, withholding, or 1·evoking a license to cond~tct ·an ordintOJry lawf'tbl business, and thus the question of
who may and who may not engage in such business, to the decision of any officer or set of officers, uncontrolled by any
prescribed rule of action.'
"The note to this case at page 1436 of A. L. R., * * * specifically recognizes that the point involved is whether a statute or ordinance which vests a1·bitrarJJ discretion with respect
to an ordina.·rily la·tt;jul b1tsincss, profession., appliance, etc.,
in public officials, without prescribi·n,_q a w~ifo'nn ·rule of action, is unconstitutional and void.'' (Italics ours.)
This distinction is also pointed out in C-utrona vs. 1lf.ayor
a11td CO'ltncil of JtVil1nington, 14 Del. 208, !24 Atl. 658, (aff'd
14 Del. Ch. 434, 127 Atl. 421), where the chancellor said:
"As before observed, the condueting of a business upon the
streets of a city is not a thing to which any one can assert an
inherent right. This is the pivotal proposition upon which
the complainant's case turns. The right of donw.in over one's
.own property, to u,se it as he sees fit so lon,q as the rilJhts of
others a·re not infringed upon, is a 1~_qht which not even the
legisla,tive power of the sta.te cam. take fro·m the individ~ual.
With respect to such proprietary interest the extent of tl1e
state's power is that of reg·ulation, and such regulation must
be of akind that operates impartially and alike upon all persons similarly situated. Regu,latiotz. in m,attet·s of this kind
cam never extend to the point of bestowing 'Upon any ·official
or officials the power to pennit or de·nJJ, according as 'l.vhirn,
fancy or favoritistn n~ay .CHt,ggcst, the en.foynwnt of the r-i,ght
by the individual. The equal protection of the laws guaranteed by the Fourteenth Amendment to the Constitution of the
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United States denounces all attempts to subject the property
rights of individuals tot the unrestrained discretion or control
of administering officials, except i·n those special instances
'where the police power of the state may'within the appropriate fieldl!eserved to it i1~terpose its restratining arm. In Yiok
1Vo vs. lfopkins, 118 U.S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 220,
the dooifdon wus tl1at the right of a person to use his building for the purpose of carrying on a laundry business in the
city of San Francisco could not be made to depend on the
unrestrained will of the city's board of supervisors. The
laundry business being of such character as calls for no special trea t·ment similar to that, for instance, which the business of selling intoxicating liquors renders necessary, it was
held that regulation was the limit of legitimate power and that
such regulation must be equal and impartial in its application. Ri,qht to co·nill~tCt the business cottld not be left to be
,qra;nted ex gratia. * * * The doctrine referred to is applied
to all businesses which are legitimate in character and of such
nature as to indicate that the right to pursue them is inherent
in the individual. Accordingly judicial countenance is denied to all attempts to require the citizen to secure the consent of officials, who may give or withhold at their pleasure,
before be may do such tl1ings with his own propcpage 61 ~ r&y as the following: Build on his own land. * * • ;
keep horses, etc., on his own premises, * * • ; set
up steam engines, ~ * * ; or store petroleum thereon, • • • ;
use a building for ·storing, sorting, etc., rags, *' *' • ; or establish a cemetery on his own lot, *' • * . All su.ch cases concern the·mselves 'with the inherent ri.qht of the individual to
assert h-is proprietary interest over his own possessions. .
"lt~J the instant ca...c:e, however, no such situation is presented.
'fhis is for the reason, as already pointed out, that no person
has any proprietary interest in the city streets. He has no
inherent right to make of the streets a place. for the transuc ..
tion of his private business. Accordingly the case of Yiok
W o vs. Hopkins, supra, and all cases following its doctrine
have no application here. Nor have those cases any application which deny to a city the power to commit to the unrestrained will of of.ficials the right of private citizens to
parade over the streets. * * * Whether cases of this class
be correct in principle or not, I need not pause to consider.
Conceding their correctness, they are· inapplicable here for
the manifest reason that they in no wise invn1ve the use of
the streets for carrying on a business.
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''This case co1nes down to the proposition of whether it is
competent for the city of Wilmington to intrust to an unre,qu~
lated discretion the right of an individual to use its streets as
a place for the carryi-ng on of his private business. After giving to the question the fu.Zlest consideration I can, I Cllm of the
opinion that it is. Whenever the city authorities have power .
to prohibit a thing, they may as a condition for its enjoy•
~ent require that the consent of its properly designated oftficials shall first be obtained.'' (Italics ours.)

In regulating the exercise of a common or inherent right;
"the legislature must declare the policy of the law and fix
the legal principles which are to control in given cases; but
an administrative body may be invested with the power to ascertain the facts and conditions to which the poliey and principles apply".
·

Thompson vs. Smith, supra, quoting with approval, Mutual
Film Corp. vs. Ohio Industrial Commission, 236 U. S. 230, 59
I.J. Ed. 552.

But mere matters of detail within the policy a.nd the legal
principles and standards established by the statute may properly be left to administrative discretion; for the determination of such matters of details is more essentially ministerial
than legislative.
Thompson vs. Smith, supra.

A statute may use general terms in defining the declared
poliey of the law and in fixing the legal principles which are
to control the discretion of administrative officers in administering the law, where the technical knowledge or sense and·
experience of men render the terms reasonably certain, and
an administrative of.fieer or bureau may be invested with the
power to ascertain and determine whether qualifications,
facts, or conditions comprehended in and required by such
general terms exist, and whether the proVisions of the law
so fixed have been complied with in accordance with the generally accepted meaning of the words.
Thompson vs. Smith, supra, citing Mutual Film Corp. vs.
Ohio Industrial Co'tnmission, 236 U. S. 230, 95 L. Ed. 552;
·Y ee Bow vs. Clevela;nd, 99 Ohio St. 269, 124 S. E. 132, 12
A. L. R. 1424;
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Block vs. City of Chica,qo, 239 Ill. 251, 87 N. E. 1011, 130
Am. St. Rep. 219.

The importance of the distinction between the power of the
State to regulate the exercise of an inherent or common right
and an act which the State has the power to prohibit the doing of altogether booomes of in1portance in the consideration
of the case at bar when it is borne in mind that the State in
the exereise of its police power may by statute require all
railroad companies at their own and sole expense to eliminate
;;tll grade eros·sing·s and to substitute therefor overhead or
underpass crossings as the case may be. It is conceded by
the defendants in its brief that when such reg'Ulation "is directly imposed by the legislature in its own statute-a statute
of general application, * * * prior notice and right to a particular hearing according to forms of law is not
page 62 ~ necessary to due process". It is also conceded that
where the legislature has delegated to a city conn- ·
eil the power to require the elimination of grade crossings,
the city council may by ordinance rec1uire the elimination of
a particular grade crossing 'vhere the public safety or convenience requires such elimination. Since · the State would
have in any proper case the power to require the elimination
of grade crossings, it may delegate to an administrative officer the function to determine whether the public safety or
convenience requires the elimination of a particular grade
crossing, and the present problem narrows itself down to a.
determination of whether or not the method which it has
adopted confers upon such adminstrative officer unreasonable powers, and herein the controlling consideration is. not
that the function conferred may be unreasonably or oppressively exercised, for every presumption is that it will be hon- ·
estly and reasonably exercised.
It is settled in Virg·inia that the State may in the execution
of its police power, invest its administrative officers with a
reasona:ble discretion in the performance of duties devolved
upon them to that end, whenever it is necessary for the safety
and welfare of the public, but the reasonable discretion 'vhich
may be vested in its administrative officers is limited to a
discretion in its essence ministerial and not legislative, though
it may be such as may be exercised by the legislature.
:

Thompson vs. Smith, supn]);
T~lor vs. Sntith, 140 Va. 217, 124 S. E. 259.

•
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The decisions of the Supreme Court of the United Statc:s
lay down the rule that a state or city may vest in its officials
broad discretion in matters affecting the application and enforcement of health laws, and other laws passed in the exercise of the police power of the sta.te where the public welfare or convenience is involved.

J_,. Ed. 194;
Jacobson vs. Jl!lassachusetts, 1.97 U. S'. 11, 49 L. Eel. 643;
LaU'rel Hi(l Centetery ·vs. San Francisco, 216 U. S. 358, 54
L. Ed. 515.
Zze.cht vs. J(ing, 260 U.S. 174, 67

, In Zuch-t vs. J(i'l~g, 260 U. S. 174, 67 L. Ed. 194, there wa:s
involved a proceeding by injunction to recover damages
against certain public officials for the exclusion of the petitioner from the public schools, and to enjoin them from so
excluding her and to co1npel them to admit her to school. The
ordinances of the city provided that no child or other person
should attend a public school or other place of education without having first presented a. certificate of vaccination, and
purporting to act under such ordinances the public officials
excluded her from a public school because she· did not have the
required certificate and refused to submit to vaccination and
also caused her to be excluded from a. prhrate· school. 1\{r.
Justice Brandeis, delivering the opinion of the court, said:
"I..~ong before this suit was instituted, Jacobson vs. JJ!lassachusetts, 197 U. S. 11, 49 L. Ed. 643, 25 Sup. Ct. Rep. 358, 3
Ann. Cas. 765, had settled that it is within the police power
of a state to provide for compulsory vaccination. That case
and others had also settled that a. state may, consistently witl1
the Federal Constitution. delegate to a municipality authority
to determine under what conditions health reg·ulations shall
become operative. Laurel H"ill Cernetery vs. San Francisco,
216 U. S. 358, 54 L. Ed. 515, 30 Sup. Ct. Rep. 301. And still
others had settled that the 1nunicipalitJJ nu11y vest in its officials b'road discretion in m,atters a.ffectin.q the atJplicatio'l~ and
enjorce1nent of a health lCliW. New York ex rei. Liebennan vs.
Van De Carr, 199 U. S. 552, 50 L. Ed. 305, 26 Sup. Ct. Rep.
144. «r * * In view of these decisions we find in the record no
question as to the validity of the ordinance sufficiently sub
sta.ntial to· ~upport the writ of error. Unlike Yick Wo vs.
Hopkins, 118 U. S. 356, 30 L. Ed. 220, 6 Sup. Ct. Rep. 1064,
these ordinances confer not arbitrary power, but only that
broad discretion required for the protection of the public
health." (Italics ours.)
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The reports are full of cases upholding the power of the
legislature to confer on boards, bureaus, commissions and administrative officers the power to carry out the legislative
will, and I shall not attempt even an incomplete
page 63 } collation of these authorities but shall content myself with citing a few typical cases, for the line
which separates the exercise of administrative and legislative
powers is best recognized in illustrations.
In Mutual Film Corp. vs. I nilustrial Com., 236 U. S, 230,
59 L. Ed. 552, 560, it was held that legislative. pqwer is not
unlawfully delegated by the provisions of a statute for the ere··
ation of a board of censors which is to examine and censor,
as a condition precedent to exhibition motion picture films
which are to be publicly exhibited and displayed in the state,
and is to pass and approve ''only such films as are in the
judgment aud discretion of the board of censors, of a moral,
·educational, or amusing and harmless character''. In considering the contention that the statute was a delegation of
legislative power and therefore void, Mr. Justice McKenna
said:
"Undoubtedly the legisl.a.ture must declare the policy of
taw and fix the .legal pritnciple ~vihich a;re to cor~~trol i..cc
given cases; but an all1ninistrative body nw,y be· invested with
the tJower to ascertain the facts and conditions to which the
policy and tJrinciples apply. If this could not be done there
would be infinite confusion in the laws, and in an effort to detail and to particularize, they would miss sufficiency ·both in
provision and execution. The objection to the statute is that
it furnishes no standard of what is educational, moral. amusing, or harmless, and hence leaves decision to arbitrary judgment, whim, and caprice; or, aside from these extremes, leaving it to the different views which might be entertained of
the effect of the pictures, permitting the 'personal equation'
to enter, resulting 'in unjust discrimination against some
propagandist film', while others might be approved without
question. But the statute by its provisions guards against
such variant judgments, and ite terrns, like other general
terms, get precis·ion fron~ the sense cmd experience of men,.
and become certain and useful guides in reasoning and conduct. The exact specification of the instances of their application would be as impossible as the attempt would be futile.
Upon such sense and experience, the ref ore, the law properly
relies. This has many analogies and direct examples in cases..
i~he
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(Citing cases.) If this were not so, the many administrative
agencies created by the state and national governments would
be denuded of their utility, and government in some of its
most important exercises become impossible.'' (Italics ours.)

In Block vs. City of Chica,qo, 239 Ill. 251,87 N. E.1011, 1015,
it was held that a city ordinance, requiring one operating a
moving picture show to obtain a permit from the chief of
police, whose duty it is made to refuse the permit if the films
required to be submitted to his inspection depict ''immoral
·or obscene" pictures, is not invalid because the chief is given
the power to determine the question .of fact whether the pictures are "immoral or obscene" and because it did not give
the applicant an opportunity to be heard in court on such
question. The court said:
"It is also argued that the ordinance is void because it dele·
gates legislative and judicial powers to the chief of police by
giving him the power to determine whether a picture or series
of pictures is ·immoral or obscene, and not giving to the ap·plicant for a prmit a day in eourt for the determination of the
question whether the picture or series of pictures is immoral
or obscene. It is true that a le,qislative body comnot divest
itself of its proper ftvnction to determine what the law shall
be, but it may authorize others ta do those thin.gs which it
n~right properly but CO/WYI,Ot understatndingly or aiJv(J/ll,tageously
do. , * * Government could not be carried on if nothing could
be left to the judgment and discretion of administrative ofcers, * * * . There are numerous facts of that kind whieh
must be left to administrative offi-cers. and the ordinance is
not invalid because the chief of police must determine the
question of fact whether a picture or series of pictures is immoral or obscene.
''But it is said that, conceding the power of the legislative ·
body to authorize an administrative officer to determine the
question, the ordinance fixes no standard ·by which it is to
be determined. Manifestly it would be impossible to specify
in an ordinance every picture or particular variety of pic·
ture which would be considered immoral or obscene, and no
definition could be formulated which would afford a better
standard than the words of the ordinance. • • • The average
person of healthy and wholesome mind knows well
page 64} enough what the words 'Immoral' and 'obscene·'
mean and can intelligently apply the test to any
picture presented to him. There is as great diversity of opin-
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ion as to what constitutes good moral charact-er, but it is beyond question that an of·ficer authorized to grant a license to
keep a dramshop may determine whether the applicant ha:s
a good moral character, and there has been no ground for compl~int that the power has been wrongfully or oppressively
exercised ag·ainst applicants. It is presumed that the chief o.f
p()lice, or the mayor, in case of an appeal to him, will perform
his duty with reasonable intelligence and in accordance with
the generally accepted meaning of the words. If there should
be an abuse of power on tl1e part of either the chief of police
or the mayor, the ordinan~e does not prevnt au application to
a court to compl either officer to perform his duty and issue
a permit for a picture which is not immoral or obscene.''
(Italic ours.)
The following statutes or ordinances delegating power to
administrative officers or bodies have been upheld: A statute
providing that the \Charter board shall refuse a bank charter;
if it shall determine that it is not required by the public necessity of the business in a. community, Scha.ake vs. Dolley,
85 Kan. 598, 118 Pac. 80, 86; a statute directing the bank examiner to ascertain whether the character, responsibility and
general fitness of ·bank incorporators are such as to cominand
confidence and warrant belief that the business of the proposed corporation will be honestly and efficiently conducted,
and whether public confidence and benefit will be promoted
by allowing the proposed corporation to engage in business,
lVeer vs. Page, 155 J.\:Id. 86, 141 Atl. 518; a statute delegating
to the State Board of Stock Inspection Commissioners authority to determine when an infectious or contagious disease exists among domestic animals, or when such animals
have been exposed to such disease, and to authorize the board
to compel such treatment as willJ in its judg·ment, prevent the
spread· of such disease, People vs. Lan,qe, 48 Colo. 428, 110
Pac. 68, 70; a statute providing that the work of eradication
of cattle tick shall be taken up in any county, or any part of
a. county, when-the Live Stock Sanitary Board shall deem
best, State 'vs.JJ1cCarty, 5 Ala. App. 212. 59 So. 543; a statute
providing for the control and eradication of apple rust, which
provides that any cedar tree growing- within a radhts of three
miles of an apple orehard is a public nuisance, and that upon
request, in writing, of ten or more reputable freeholders of
any county, the State Entomologist shall ascertain if any red
cedar tree in the locality is the sour~e of or the host plant for
the disease comm~nly known as "rust of the apple", and if-
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he :finds the cedar so infected within the prescribed area, he
shall require, in writing, the owner of such tree to destroy it,
stating briefly the facts which necessitate the destruction and
calling attention to the law under 'vhich the requiren1ent is
made, and that upon the failure of the owner to comply with
the order. the State Entomologist shall cause the tree to be cut
down and destroyed, Le1non vs. Ru·msey, 108 W. Va. 242, 150
S. E. 725, 726; a statute delegating to the S'tate Board of Forestry the power to fix the charges for inspection of roadside
trees, and to determine the conditions under which permits
for cutting and trimming them shall be issued, Chesapeake &
Potomac Telephone Co. vs. Board of Forestry, 125 J\Id. 666,
94 Atl. 322, 324, holding that such statute is an exercise of the
police power of the State, and that there ''is no constitutional objection to the delegation of such a. function to a pub-.
lie board or comn1ission, serving as a governmental agency'' ;
a statute creating a S'ta.te Co-operative Board of Forestry,
giving it authority to determine policies and make and enforce rules and regulations for the administration of the statute, and providing for the appointment of a State Forester to
execute the law, and permitting· him to determine whether certain materials on land constitutes a fire menace to life and/or
property, Cha'tnbers vs. 111c0ollu.-m, 47 Idaho 74. 272 Pac. 707,
109, it being said that ''the legislature may delegate to executive or administrative officers the power to determine certain facts, or the happening of a certain contingency, on which
the statute, is by its terms, made to depend"; a. statute empowering the Department of A.griculture to designate what
waters of the State shall be used as fish preserves,
page 65 ~ it being said that it would be practically impossible
for the legislature to determine what waters should,
and should not, be used as fish preserves, and that the statute
conferred but administrative discretion an.d did not confer leg·islative power, PeotJle vs. Walton, 314 Ill. 45, 145 N. E. 182;
a statute regulating the racing of running horses and to establish a. State Racing Commission, and giving the con1nrission
power to prescribe regulations under which running races
should be conducted. and forbidding the holding of races except by a corporation or association licensed by the commission, State Rac-ing Conttnission vs. Latonia. Agricultural Ass'n,
13 Ky. 173, 128 S. W. 681; a statute providing for the establishment of two normal schools, and which created a commission, authorized and empowered to establish such schools
·by selecting the sites and providing suitable buildings, properly ~quipped, at the expense of the tow~s furnishing the
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sites, Cralig vs. O'Rear, 199 l{y. 553, 251 S. ,V. 828, 831; a
statute authorizing the State Highway Commission to find
the fact of the public necessity for a bridge, to locate the same,
to determine the kind and character of the bridge adapted to
the location, and to estimate the cost thereof, State vs. Stevenson, 164 Wis. 569, 161 N. W. 1, the court saying: "It is
manifest that all of these duties are either purely administrative or quasi-executive in character and nature;'' a statute creating the Industrial Welfare Commission and authorizing it to fix minimum wages for women, Spokane Hotel Co.
vs. Y oun,qer, 113 Wash. 359, 194 Pac. 595; an ordinance requiring the written permission of the mayor or president of
the city council, or in his absence, a member of the council,
before any person shall move a building on the streets, W ilson vs. Eureka City, 173 U. S. 32, 43 L. Ed. 603, reviewing
many analogous cases; a statute to regulate hotels. and providing that it is not applicable to hotels "of approved fireproof construction", and declaring that "approved sanitary
conditions" shall be maintained and that cesspools and privies shall be properly cleaned and disinfected as often as necessary to maintain them in such sanitary condition, and conferring on the hotel inspector authority to determine whether
a hotel is of approved ·fire-proof construction and whether it
is maintained in a sanitary condition, Hubbell vs. H i,q,qilnrs,
148 Iowa 36, 126 N. W. 914, 917; a statute regulating the civil
service and providing that the civil service commissioners
shall include in the exempt· class only those offices as to which
they in fact find that competitive or non-competitive examinations are impracticable on account of the temporary duration
of the employment or for other special reasons, State vs.
Frear, 146 Wis. 291, 131 N. W. 832; a statute granting discretion to the board of dental examiners to determine in
grantin~ license to practice dentistry what constitutes "a
reputable dental college", Ex Pat·te Whitley, 144 Cal. 167, 77
P. 879, 1 Ann. Cas. 13; a statue providing for revocation of a
physician's license for fraud in obtaining the certificate. the
commission of criminal abortion, the conviction of a felony involving moral turpitude, or chronic inebriety, and for other
'' gTossly unprofessional or dishonorable conduct of a char~
acter likely to deceive or defraud the public". Forman, vs.
State Board of Health, 157 Ky. 123, 162 S. W. 796, 798; a
statue requiring the health commissioner in granti~g a permit to conduct a laundry to ascertain whether the sa;n,itary
and d1·ainage arrangements were sufficient to proteot the
public health arnd u.,hether adequate ventilatio'll,, plurnbin,q, and
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draining facilities had been provided, Y ee Bow vs. Cleveland,
99 Ohio St. 269, 124 N. E. 132, 1'2 A. L. R. 1424; a.n ordinance
empowering officers of the police department '.'to direct all
traffic .in accordance with the provisions of this ordinance,
or in emergencies a-s public safety or convenience may re-.
quire", City of Chicago vs. Marriotto-, 332 Ill. 44, 163 N. E~.,
369, 60 A. L. R. 501; a statute authorizing the state board of agriculture to grant or refuse a license to mine for phos..
phate rock, ''as the said board, may in its discretion deem best
for the interests of the sta.te,'' etc., Pori Royal Min. Co. vs.
Hagood, 30 S. C. 519, 9 S. E. 686, 688; an ordinance which re..
quired an applicant for a license to deal in corporate securities to satis_fy the commissioner that he was a person of good
repute, the court saying: "Reputation and character are
quite tangible attributes, but there can be no legispage 66 ~ lative definition of them tha.t can automatically attach to or identify individuals possessing them, and
necessarily the aid of some executive agency must 'be in~
voked," Hall vs.. Geiger-Jones Co., 242 U. S. 539, 61 L. Ed.
480.

Van

In New York vs.
De Calf'r, 199 U. S. 552, 50 L. Ed. 305,
the court said:
· "In Gundlin,q vs. Chicago, 177 U. S. 183, 44 L. Ed. 725, 20
Sup. Ct. Rep. 633, an ordinance was sustained permitting the
mayor to license persons to deal in cigarettes when he was
satisfied that the person applying for the license was of good
character and reputation and a suitable person to be intrusted
with their sale. .A.nd in the recent case of Jacobson vs. Mas~
sachusetts, 197 U. S. 11, 49 L. Ed. 643, 25 Sup. Ot. Rep. 358,
this court sustained a compulsory vaccination law which delegated to the board of health of cities or towns the determination of the necessity of requiring the inhabitants to submit to
compulsory vaccination. And in Fischer vs. St. Louis.l'94 U.
S. 361, 48 L. Ed. 1018, 24 Sup. Ct. R-ep. 673, an ordinance of
the city of St. Louis providing that no dairy or cow stable
should thereafter be built or established 'vithin the limits of
the city, and no such stable not in existence at the time of the
passage of the ordinance should be maintained on any premises, unless permission should have be·en first obtained from
the municipal assembly by ordinance, was sustained as a
proper exercise of the police power. After sustaining the
right to vest in a. board of men acquainted with the local con~
ditions of the business to be carried on, power to grant or
withhold permits this court said:

·:
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'' 'It lias been held in some of the state courts to be contra.y to the spirit of American institutions to vest this dispensing powe.r in the hands of a single individual (Chicago vs.
Trotter, 136 Ill. 430, 26 N. E. 359; Re Frazee, 63 Mich. 396, 6
Am. St. Rep. 310, 30 N. vV. 72; State vs. Fiske, 9 R. I. 94; Baltimore vs. Radecke, 49 ~fd. 217, 33 Am. Rep. 239; Sioux Falls
ys. Kirby, 6 S.D. 62, 25 L. R. A. 621, 60 N. W. 156), and in
others· that such authority cannot be delegtaed to the adjoining lot owners (St. Louis vs. Ru-ssell, 116 l\fo. 248, 20 L.
R; A. 721, 22 S. vV. 470; Ex pa1·te Sin,q Lee, 96 ·GaL 354, 24
L. R. A. 195, 31 Am. .St. Rep. 218, 31 Pac. 245). But the a~t
thority to delegate tha.t discretion to a board appointed for
that purpose is sustained by the great weight of authority.
(Qwimcy vs. Kenn(J;rd, 151 Mass. 563, 24 N. E. 860; ConL. vs.
Dillvis, 162 ~lass. 510, 26 L. R. A. 712, 44. Am. St. Rep. 389, 39
N. E. 113) and by this co~trt the dele.qation of such power,
even to a single individ~tal, was sustained in Wilson vs. Eureka City, 173 U.S. 32,43 L. Ed. 603, 19 Sup. Ct. Rep. 317, and
(:fwndling vs. Chica:qo, 177 U. S. 183, 44 L. Ed. 725, 20 Sup. Ct.

Rep. 633.' " (Italics ours.)
... Even if there should be applied to the present case the rule
that statutes or ordinances vesting discretion in administrative. officers and bureaus must lay down rules- and tests to
guide and control them in the exercise of the discretion
granted, it seems plain that the statute under consideration
sufficiently declares the policy of the law and lays do·wn rules
and tests to guide and control the State Highway Commissioner in the exercise of the disyretion granted to him in respect to requiring· the elimination of grade crossings.
The statute delegates to such officer the administrative
function of determining whether the public safety or convenience requires the elimination of a. particular grade crossing and the substitution therefor of an overhead or underpass crossing, as the case may be. The statutory limitation
upon his authority to act is that he is prohibited from re-:
quiring such elimination unless, in his opinion, the public
safety or convenience requires it. The General Assembly has
not attempted to define the phrase ''public safety or conven-.
ience t', nor has it attempted to declare when, how or where,
or under wha.t circumstances the public safety or convenience
would, or would not, be promoted by the elimination of a par.:.
ticula.r grade crossing. The obvious reason for the omission
to define the phrase is because it would seem to be impossibl~
to· definite it, so that the definition would comprehend ever~
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variety and set of circumstances surrounding each particular
grade crossing, for the facts and circumstances and local conditions in each ca.se would necessarily be different. The statute, however, declares the policy of the law, viz., the elimination of crossings at grade of state roads ·by railpag-e 67 r roads whenever the public safety or convenience
requires such elimination. The statute having established the primary standard for the elimination of grade
crossings may devolve upon him, an administrative officer' the
executive or administrative· duty of carrying out the policy
and purpose of the statute.
In Gaylord vs. GUy of Pasadena, 175 Cal. 433, 166 Pac. 348,
there was involved the validity of an ordinance providing that
whenever the city electrician should find any electrical wiring, connections, appliances, apparatus, machinery, equipment, or work, installed in buildings within the city which
w-as dangerous to life or liberty, he should, in writing, notify
the owner to cease using electrical current in or through such
electrical wiring and to have the indicated defects repaired
within a reasonable time, not exceeding ten days. Such notice
to the owner was required to be in writing and to specify the
particulars in which the electrical equipment was defective,
and further to specify the necessary steps to he taken to remedy the defects. An appeal was provided from this determination of the city electrician to the city council, and if no
appeal was taken, or if the city council upheld the determination of its city electrician, then within five days after the
expiration of the time for appeal, or within five days after
the council's ruling refusing to sustain the appeal, if the repairs were not made by the owner, the city electrician was to
serve written notice upon the firm or corporation furnishing
such electrical current to cease supplying· it until such defects
had been corrected. It was cont-ended that the ordinance was
void as unwarrantedly conferring· upon the city electrician
judicial or legislative powers, and because its terms were indefinite, arbitrary and oppressive. It was held that suc.h ordinance was not void as nnwarrantedly conferring upon the
city electrician judicial or legislative powers nor because its
Eerms were indefinite. arbitrary or oppressive, and that in determining- whether the eity council.'s delegation of duties and
powers as · to electrical equipment was warranted;- the controlling consideration ·was, not that the power might be unreasonably or oppressively exercised, since every presun1ption
was that it would be honestly and reasonably exercised. It
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was further held that an unnecessary liberality was shown
in the ordinance in conferring, as it did, a right of appeal to
the council, for the ordinance, if g·ood at all, would unquestionably be good without such right of appeal, and the householder, conceiving himself to be injured, would be left to his action in court. Henshaw, J., delivering the opinion of the court,
said:
''We do not ttndersta1~d that respondent contends or that
the court held that if the. nM.lrnicipa,l cowncil of the city of Pasadena had gone in a body and had in..c;pected the premises, a;na
{rom this i·nspection had detern~ined that the indicated defects
existed, or even if sitting in a. quasi judicial capaeity they had
taken the evidence of their city electrician and upon that
bad found that these defects existed, and had thereupon directly served upon the p1·operty owner the notice which the
city electrician served upon him,, any violence would hOJVe been
done to the law or to the respondent's constitu,tional rights•
. The unwarranted, arbitrary, ~.nd illegal exercise of power,
then, is found to lie in the fact that the city electrician was p·er'mitted, as the authorized agent of the city cou.n.cil, to pass his
jud.gment and make his detenninatim~ upon the question, and
fttrther, becattse i1~ passin.g his jud~qment a;n.d in makin,q his
determifna.tion he was inadeq1wtel11 controlled by specifications
limiting his power, those specifications not particularizing
'what he 1nust find before he cou,ld declare that the electrical
appliances were d011~gm·ous to life or property, but lelltVVn,q to
the exercise of his discretion the determi?Wtion whether or
n.ot in a given i'Jl,Sta;nce they were so dangero1M to life or property. *
"Even a casual observer of governmental growth and development must have observed the ever-increasing multiplicity
and complexity of administrative affairs-national, state, and
municipal-and even the occasional reader of tl;te law must
have pereceived that from necessity, if for no better grounded
reason. it has become increasing·ly imperative that many quasi ·
legislative and quasi judicial functions, which in smaller communities and under more primitive conditions were performed
by the directly legislative or judicial branches of the government, are intrusted to departments, boards, commissions, and
agents. No sound objection can longer be successpage 68 ~ fully advanced to this growing method of tranS.
acting public business. These things must be done
in this way or they cannot be done at all, and their doing, in
a very real sense, makes for the safety of the republic, and is
1!1=

•
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thus sanctioned by .the highest law. For, as the S'upreme
Court of the United States declares:
'''Indeed, it is not too much to say that a denial to Congress of the right, under the •Constitution, to delegate the
power to determine some fact or the state of things uponwhich the enforcement of its enactment depends, would be 'to
stop the wheels of government'' and bring about confusion,
if not paralysis, in the -conduct of the public business.' (Union
Bridge Co. vs. U. 8., 204 U. S. 364, 2-7 Sup. Ct. 367, 51 L. Ed.
523.)

.

'' Sitwe, as has been said, the City council of Pasadena would
have in atrllJI proper case the utnquestioned ri,qht under the exercise of its police powers to co1npel a homeholder to 'fiUilce
,qood the electric appliances upon his premises, the present
proble1n narrows itself down to a determination whether or
not in the method which was adopted they conferred upon a
subordinate officer or agent unreasonable powers, o;nd herein
the controlling consideration is not that he power conferred
'lnay be unreasonable or oppressively exercised, for every pre..
su1nption is that it will be honestly and reasonahly ea;ercisea.
* .. • Therefore, elimnating the possibility of an unjust and
oppressive use of the power against which the courts will interfere (New York vs. Van De Carr, 199 U. S. 552, 26 Sup.
Ct. 144, 50 L. Ed. 305; Yick Wo vs.. Hopkins, 118 U.S. 356, 6
Sup. Ct. 1064, 30 L. Ed. 220). the question is: Can it be·
justly said that this delegated power is either in its terms
illegally oppressive or in its terms lacks definiteness, thus
allowing too great a play to the discretion of the city elec-trician Y That an of.ficial charged with such a duty as this
may, and indeed must, ·exercise discretion precisely as he may
or must exercise judgment is, of course, true, but this fact
in no way militates against the validity of the law, for, as
said in the Van De Carr Case, supra:

"'The authority sustained is the grant of power to issue or withhold permits in the honest exercise of a reasonable discretion.'
''A brief review of a few of the many cases will illustrate
the nature and extent of powers exercised by inferior tribunals and ofificers whose grants of power have been upheld. • * •
''It would unduly and unneccessarily prolong this consid-
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eration· to cite the like adjudications which have been handed
down by the state courts, and we may come immediately to
a consideration of the ordinance before us. It does not define
what eoriditio.ns the city electrician must find to exist before
he determines that the eleetrical apparatus .is unsafe or dangerous. From the very nature and character of such apparatus it would be impossible for any ordinance so to do
:without working in many instances the very oppression which
its· language, necessarily general, is designated to prevent.
As we have said, it is presumed that the city electrician will
act fairly. It is also presumed that he is competent. An unn.ecessary libet·ality .is shown. in this ot·dinance in conferring,
as it does, a right of appeal to the cowncil, for the ordinan<;e,
.if good at all, would ~w~questionably be good without ·s~tch
right of a·ppeal, (J;nd the hous~holcler conceiping h.imself to
be injured wo~6ld be left to his a.ction in court. This ordinance
is peculiarly like the North Carolina statute constructed by
the Supreme Court of the United States in Red '0' Oil, etc.,
Co. vs. Board of Ag. of N. C., 222 U. S. 380, 32 Sup. Ct. 152~
56 L. Ed. ·240. The statute .required only that illtiminating
oils 'be saf·e, pure, and afford a satisfactory light', and gave
to the state board of agriculture the power to establish rules
and regulations and to determine what oils measured up to
standard. The Supreme Court of the United S.tates declared
that this was not an illeg·al grant of legislative or judicial
power and the requirements of the statute that illuminating
oils should be 'safe, pure and afford a satisfactory light, established a'' sufficient primary standard'''' * * * .
''It is concluded, therefore, that the ordinance here under
consideration is not void as unwa.rrantedly conferring upon
the city electrician judicial or legislative powers, nor yet void
because its terms are either indefinite. arbitrary, or oppressive.'' (Italics ours.)

.

In Carter vs. Stevens, 211 Cal. 281, 295 Pac. 28, 32, there was
involved a sta.tute regarding the licensing- of ''clothes cleaning
establishments" and requiring an application for the license
to be made to the Department of Industrial Relations, and
providing that the department, or its duly authorized representative, should make a thorough investigation into the fit.
ness of the a.pplican t to conduct such establishment,
page 69 ~ and that if such investig·a.tion revealed that the
clothes cleaning establishment or its plans, specifications, or premises, or the character or ability of the applicant to conduct the establishment were not in compliance
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with the provisions of law or in amy 'mat'Jl.ner .ieopardized the
public 1.(Jelfare, or, in the 011inion of the dezJarttnent or its a.utho,rized representative, made sueh proposed establishment a
menace to the public welfatre arnd safetJJ, the department was
empowered to deny such applicant a. permit or license to establish or maintain a "clothes cleaning establishment". The
court following· Gaylord vs. CitJI of Pasadena, supra, held that
the legislature had very properly placed the operation of
~'clothes cleaning establishments'', in which the use of volatile and inflammable substances and heat, steam, and hot water played the principal part, in the list of hazardous businesses, and that the whole subject-matter came within the
power of police regulation of the state; that the provision in
question did not confer unlimited or arbitrary power on the
state officials; that the statute was not unconstitutional as
failin,q to set 11-p a definite statnda1·d or test by ~vhich the delegated power was to be exe1·cised o1· as cmtferrin_q arbitrary
t>ower or jurlicial or legislative powers 01~ the enforce1nent
agency; that the. Departn1ent of' Industrial Relations might
not arbitrarily deny a license or permit for elothes cleaning
establishments, and that if it did so, the courts might correct
the wrong; that it was not to be presumed that the department would deny a license or permit for a clothes cleaning
etsablishment without good ea.use and that the statute did not
violate the due process clauses of the State or Federal con.:
stitutions.
See, also, Butterfield vs. Stranahan, 192 U. S. 470, 48 L.
:BJd. 525.
Applying to the present case the doctrii1e that the State has
the power to regulate or restrict the rig-ht of the owner of
property to enjoy the full use of it where such use would be
injurious to_ the public safety, welfare and/or convenience,
and to delegate to an administrative officer of the State the
discretion to ascertain and determine whether or not such
use is inimical to the public safety, 'velfare and/or convenience, and the power to deny the owner of such property the
right to use and enjoy his property in a manner which is
inimical to the public safety. welfare and/or convenience'vhieh doctrine· is,' in my op1nion, sound-I am of the opinion
that the statute in question does not conflict with any constitutional provision~ta.te or Federal.
: Before concluding this opinion, it is to be noted tha.t if the
State Highway Commissioner should act arbitrarily and op-
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pressively in requiring the elimination of a particular grade
crossing, the railroad company would have the right to proceed in the courts to prevent such arbitrary and oppressive
action.
New· York vs. V wn De Carr, 199 U. S. 552, 50 L. Ed. 305;
Jacobson vs. Massachu.setts, 197 U. S. 11, 49 L. Ed. 643 ;
Zucht vs. King, 260 U.S. 174, 67 L. Ed. 194, 198;
Lehigh Valley R. Co. vs. Board of Public Utility Com 'rs.,
278 U. S. 24, 73 L. Ed. 161 ;
State Racing ·Con~rnission vs. Latania Agricultural, .Ass'n,
136 l{y. 173, 128 s. w. 681;
Carter vs. Steve·ns, 211 Cal. 281~ 295 Pae. 28, 32;
Gaylord vs. City of Pasadena, 175 Cal. 433, 166 Pac. 348.
In N e'ln York vs. Van, De Carr, 199. U. S. 552, 50 L. Ed. 305,
it was said:
''These cases leave in no doubt the proposition that the conferring of discretionary power upon administrative boards to
grant or withhold permission to ~arry on a trade or business
which is the proper subject of regulation within the police
power of the state is not violative· of rights secured by the
14th Amendment. There is no presumption that the power
will be arbitrarily exercised, and whf3n it is shown to be thus
exercised against the individual, ~truler sanction of State a~t
thority, this co~trt ha.s not hesitated to interfere for his protection, when the case has come before it in such manner as
to authorize the interference of a Fede1·al cou.rt. Yick Wo vs.
ll opkins, 118 U. S. 356, 30 L. Ed. 220, 6 Sup. Ct. Rep. 1064."
(Italics ours.)
In Jacobsrn vs. ~ia-ssachusetts, 197 U. S. 11, 49 L. Ed. 643,
Mr. Justice Harlan, delivering the opinion of the
page 70 ~ court, said :
''Before closing this opinion we .deem it appropriate, in order to prevent misapprehension as to our views, to observeperhaps to repeat a thought already sufficiently expressed!"
namely-that the police pO'UJer of a state, whether exercised ·
directly by the le,qislat~tre, or bJJ a local body actin,q under its
auJhority, may be exerted in such circumstances, or by regulations so arbitrary and oppressive in particular cases, as to
justify the interference of the courts to prevent wrong and
9ppression.'' (Italics ours.)
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- In State Racing Co1nmission vs. Latonia A_qricultural Ass'n.
136 ICy. !73, 196, 128 S. W. 681, the court said:
''The courts may always, upon complaint of any one having an interest and feeling aggrieved, examine into the exercise of power by a ministerial officer to the extent of determining whether the particular power has been granted
to the official. whether it is a legal power that could have
been granted to him, or whether it has been exercised in a
le,qal manner. This jurisdiction does not depend upon an
act of the Legislature authorizing it, but inheres in the courts
of ,qeneral jurisdiction as oo essential fwnction of the judicial depOII"tment of mer government." (Italics ours.)
In Leh·igh Valley R. Co. vs. Board of Public Utility Comrs.,
278 U . .S. 24, 73 L. Ed. 161, 169, it was urged that a statute
authorizing a commission to eliminate grade highway crossings was unconstitutional, "because it made no provision for
appeal from the decision of the commission to a court with
jurisdiction judicially to determine independently on the law
and facts whether the property of the railroad company was
being confiscated in violation of the Fourteenth Amendment". The provision for a court review of an order of
the commission was by ·certiorari, and objection was made to
this remedy before the Supreme Court on the ground that
it was within the discretion of the court. It was held that
if for any reason certiorari should not be available or adequate, the railroad company mig·ht resort to a court of equity
for relief. 1Ir. Chief Justice Taft said:
"But if for any reason that remedy (certiorari), as defined
in those decisions, should not be available or be inadequate,
it would seem to be clear that resort then mi.qht be had to the
court of chancery. In Allen vs. Distillin.q Co. of America,
87 N. J. Eq. 531, 100 Atl. 620, the. court of chancery in New
Jersey used this language :
·
" 'So long as courts of equity are to serve the purpose of
the creation of the .court of chancery of England-and in this
state the court of chancery is the successor, in all that such
term implies, of that court,-jurisdiction must depend only
upon the existence of, or a threatened wrong, and the absence
of an adequate remedy at la.w. «= * • Due to our habit of endeavoring to find decided cases to fit each situation, we too
often overlook the fundamental reasons for the creation or
evolution of the court. It received no grant of express powers nor were express duties imposed upon it. The law courts
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were left to deal with the violation of all rights for which
they could give an adequate remedy. The duty of relieving
against any remaining wrongs was imposed upon the court
?f chancery.' " (l\t!atter in parenthesis and italics ours.)
Courts of equity in Virginia possess the power to review
an unreasonable or oppressive exercise of the power conferred hy the statute here involved upon the S'tate Highway
Commissioner if he should act arbitrarily or oppressively and
the same jurisdiction resides in the Federal courts.
In TVadley Sou,thent Railway Co. vs. Geo·r,gia, 235 U. S.
651, 59 L. Ed. 405, 411, in referring to the right of judicial r-e
view of an order of the State Railroad Commission of Georgia,
directing a 1~ailway company to discontinue the practice of demanding prepayment of freight from one connecting carrier
while not exacting it from another. and to the right of judicial review of the findings of the Commission, Mr. Justice
Lamar said:
''The methods by which this right to a judicial review are
secured vary in different jurisdictions. In some states there
is a provision that within a desig·nated time the order may be
reviewed by the courts on the evidence submitted to
page 71 ~ the commission. * «< * In others, by proceedin,qs in,
equity. In the Jtlederal Courts the method of procedu,re, when administrative orders are attacked as unconstitutional, is now regulated by Sec. 266 of the Judicial Code
(36 Stat. at L. 1162, chap. 231), as amended (37 Stat. At. L.
1014, chap. 160, Comp. Stat. 1913, Sec. 1243)." (Italics ours.)
The defendant in its brief seems to attack the validity of
the statute in question on the ground that it c.onfers upon no
tribunal the power to review the ruling of the State Highway Commissioner. Even though there were a provision in
the statute giving such right of review, such provision would
not relieve the act from the objection, if there were any, that
it conferred arbitrary powers on the State Highway Commissioner, for any tribunal reviewing the action of the State Highway Comissioner would act as an administrative a.nd not a
judicial body, and if the statute here involved be void because it is a delegation of legislative power to an administrative officer and vests in him an arbitrary and uncontrolled
discretion, a provision authorizing the· exercise of the same
discretion by the reviewing tribunal would also be void, as its
discretionary power would be the same as that of the State
Highway Commissioner, except that its exercise of its discre-

·Southern Railway Co. v. Commonwealth, etc.

169

tion might supersede that of the State Highway Commissioner.
The fact that the statute does not confer a right of review
does not render it obnoxious to the due process of law clause,
for the right of appeal is not essential to due process of law.
Luckenbach S. B. Co., Inc., vs. United States, 272 U. S. 533,
536, 71 L. Ed. 394, 395 ;
Reetz vs. Michiga;n, 188 U.S. 505, 47 L. Ed. 563;
Carter vs. Stevens, 2J.1 Cal. 281. 295 Pae. 28;
GOI!Jlord vs. Pasadena, 175 Cal. 433, 166 Pae. 348;
Block vs. City of Chicago, 239 Dl. 251, 87 N. E. 1011.
In Thompson ·vs. S·mith, 155 V a. 36'7, 154 S. E. 579, there was
involved a city ordinance which authorized the chief of police
to revoke the permit of any driver who, in his opinion, becomes unfit to drive, but which further provided that the·
holder might apply to the judge of the municipal court to
have his permit reinstated. It was held that when acting upon
an application for the reinstatement of a permit revoked by
the chief of police, the judge of the municipal court is acting
as an administrative officer and not in a judicial capacity
and his discretionery power is the same as that of
the chief of police, except that the exercise of his discretion
rnay supersede that of the chief of police, and that if such
provision of the ordinance was void because a delegation of a
legislative power to an administrative officer and vesting the
chief of police with an arbitrary discretion, the provision authorizing the exercise of the same discretion by the judge of
the municipal court upon application for reinstatement of the
permit was also void.
See, also. State Racin.Q C o1nrnissiot~ vs. Latonia. Agricultural ..d.ss'n, 136 l{y. 173, 175, 123 S. W. 681.
Summarizing my conclusions, I am of the opinion that the
statue under consideration is an exercise of the police power
of the Sta~e, and is not in contravention of section 11 of article I of the Constitution of Virginia, nor of the due process
clause of the Fourteenth Amendment to the Constitution of
the United States, because it does not provide that prior to
the making by the State Highway Commissioner of his requirement that a grade crossing be eliminated the railroad
company shall be given. an opportunity to be heard; that the
function delegated by the statute in question to such officer
is not the delegation of a legislative, but of an administrative
function, and that such delegation is not prohibited by or in
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contravention of any provision of the Constitution of the
United States or of the S'tate of Virginia, and that the manner in which the General Assembly has exercised the delegation of such function to the S'tate Highway Commissioner
is open to no constitutional objection.
An order will accordingly be entered overrulng the demurrer of the defendant.
page 72 } C01\ti1IONvVE.ALTH OF VIRGINIA.
DEP.ARTMENT ·OF THE STATE CORPORATION
COM}IISSION.
The Chairman of the State Corporation Commission hereby certifi·es to the Supreme Court of Appeals of Virginia that
the foregoing contains and ·Sets out all the facts and evidence
upon which the action of the Commission in said proceeding
was based and which was essential to a proper decision of the
·appeal to be taken from .such action, and is also a true transcript of the proceeding and orders ,of the ·Commission of such
proceeding.
WITNESS the seal of the State Corporation Commission
and the signatu~e of its Chairman, attested by the Clerk, this
27th day of May, 1932. and in the 157th year of the Commonwealth.
(Seal)
GEO. C. PERRY. Chairman.
Attest:
N. vV. ATI{INSON,
Clerk of the ·Commission.
page 73} COMl'lONWEALTH OF VIRGINIA.
DE·P ARTMENT OF THE STATE CORPORATION
CO}IMISSION.
I, N. W. Atkinson, Clerk State Corporation Commiss1on,
do hereby certify that proper notice was given of the intention to apply for a transcript of the record in this case as the
basis for appeal in the Supreme Court of Appeals of Virginia, pursuant to the provisions of Section 6339, Code of
Virginia, 1919.
N. W. ATKINSON,
Clerk of the Oommission.
A Copy-Teste:
H. S'TEWART JONES, C. C..
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