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No. 1238

MAMIE C. CARTOS, Plaintiff in Error,
vs.

HARTFORD ACCIDENT AND INDEMNITY
COMPANY, Defendant in Error.

FROM THE LAW AND CHANCERY COURT OF CITY OF NORFOLK.

''The briefs shall be printed in type not less in siz.e than
small pica, and shaH be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
rPcorcls along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or :file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.

IN THE

Supreme· Court of Appeals of Virginia
AT

RICH~IOND.

J\1:AMIE C. CARTOS, Plaintiff-in-Error,
vs.

HARTFORD . A.CCIDEN'r AND INDEMNITY OOMPANY,
Defendant-in-Error.

To the Honorable Judges of the Supreme Court of .Appeals of
Virginia:

Your petitioner, :h!am,ie C. Cartos, respectfully represents
that she is aggrieved by a final judgment of the Court of Law
and Chancery of the City of Norfolk, Virginia, entered against
her on the 23rd day of April, 1932, in an action-at-law therein
pending, wherein she was plaintiff, and Hartford Accident and
Indemnity Company was defendant, which action was brought
pursuant to Section 4326a of the Code of Virginia, by virtue
of a policy of insurance issued by the said Hartford Accident
and Indemnity Company to one I. N. Rubin, as hereinafter set
out.
A transcript of the record, with the exhibits introduced iu
the evidence~ is herewith filed, to which exhibits reference is
hereby made..
Your petitioner will hereinafter be referred to as the plaintiff, and Hartford Accident and Indemnity -Company as the
defendant, in accordance with their respective positions in
the trial court.
This case involves a very important question which, so
far as your petitioner is informed, has not yet been passed ou
by this court.
This petition is adopted as the opening brief, and a copy
of said petition 'vas delivered to ·counsel for the defendant on
the 24th day of May, 1932. Oral argument of this petition is
also requested.
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FACTS.
The facts briefly stated are as follows:

In consideration of the payment to the defendant by I. N.
Rubin of the premium set out in the policy hereinafter mentioned, the defendant issued to the said I. N. Rubin its policy
of insurance No. ACP430850, whereby it insured the said I.
N. Rubin, and all other persons who we~e using and operating, with the cons~nt of the said I. N. Rubin, during the life
of said policy, the automobile set out and described in said
policy, fo.r the period commencing June 28th, 1930, at' noon,
and expiring June 28th, 1931, at noon, and it agreed to the
limit of the amounts mentioned in said policy to pay for all
damages for personal injuries ca~sed by the negligent operation of said automobile either by the said I. N. Rubin, who
was designated therein as the named assured, or by any person operating said automobile with the consent of the said
I.. N. Rubin, and designated therein as the additional insured. The amount of the damages for personal injuries
which the defendant agreed to pay under the terms of the
aforementioned policy was "E,ive 'J.1bousand ($5,000.00) Dollars to any one person'', and "Ten Thousand ($10,000.00)
Dollars for any one accident'', regardless to the number of
persons injured. Said poliey was introduced in evidence at
the trial of this case, and marked Exhibit ''A", to whic;h
policy reference is hereby made for all the conditions and
provisions therein contained.
The two pr:ovisions or conditions of said policy involved
in this case, and which we, therefore, set out- in this petition, are the following:
1.. "ADDITIONAL ASSURED:

A. This policy is extended to cover as an additional assured any person while legally operating any automobile described in the Declarations or any person, firm or corporation legally responsible for its operation, where the disclosed arid actual use of the automobile is for 'Pleasure and
Business' or 'Commercial' purposes as defined in Item ·8, and
the automobile is being so used with the permission of the
named assured, or if the named assured is an individual with
the permission of an adult member of the assured's household other than a chauffeur or domestic servant. Provided,
however, (1) that this extension of the policy shall not enure
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to the .benent of a garage, automobile repair shop, sales
agency or service station, or the proprietors, agents or em.ployees thereof; ( 2) that the insurance under this policy shall
be available first to the named assured, and the remainder, if
any, to other persons entitled to oonefits hereunder;. (3) that
the defenses of the company against the . named assured
shall be available to it against any additional. assured included hereunder.''
· 2. '.'(a) The term Pleasure and Business is defined as (1)
the pleasure and business use of automobiles of the. private
passenger type including those which have been altered by
the attachment of .a small box body, excluding renting, the
carrying of passengers for a considerati~ demonstrating,
tesbng, wliolesale or retail delivery or =t e towing. of any
trailer unless such trailer is identified and described herein
and additional pre~um. is charged for it.''
On the 22nd of December, 1930, while the afor~mentioned
policy of insurance was in force, the plaintiff was :seriously
injured as a result of the negligent operation of .the aforemetioned automobile by one Willie Johnson, who was operating the same with the consent of the said I. N. Rubin. Some.time in the early part of August, 1931, the plaintiff brought an
action-at-law in the Court of Law and Chancery of the City
of Norfolk, ·v'irginia, against the said I. N. Rubin, as the
master, and Willie Johnson, as the servant and operator, of
said automobile, for the damag·es she sustained, and a verdict
and judgment for Three Thousand ($3,000.00) Dollars, with
interest thereon from November 6th, 1931, and Twenty-two
Dollars and Fifty Cents ($22.50) costs, was awat·ded her
against t~e said Willie Johnson. An execution was duly issued on said judgment, which execution was returned "no effects'' because of the insolvency of the said Willie Johnson,
.and which judgment has never been satisfied. T·hereupon, the
plaintiff brought this instant action against the defendant
'pursuant to Section 4326a of the Code of Virginia, and pursuant to the terms of the aforementioned insurance policy is:sued by the defendant to the said I. N. Rubin, whereby the
said Willie Johnson was also insured, as heretofore set out.
. The undisputed evidence was that Rubin turned over the
insured auto~obile to Johnson, in whose exclusive possession
it reiD;ained for about two months before the plaintiff was injured (R., 13), and for about a. year or more thereafter (R.,
14). Rubin testified that he himself had no use for the automobile because he had another one, and that Johnson had to ex-
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elusive possession thereof and could use it (R., 17). Rubin
also testified that Johnson could use the automobile at any
time without coming to him and asking permission (R., 17);
that he 'vould not object to ,Johnson's taking somebody
out for a ride in said automobile (R., 22) ; that he thought
enough of ,Johnson to trust him with the automobile and let
him use it (R., 23). Johnson testified that at the time the
plaintiff was injured, he was returning with her from Suffolk,
to which place he had previously taken her, and for which
she promised to pay him Two ($2.00) Dollars, although the
plaintiff denied promising to pay Johnson anything for the
trip.
The defendant denied liability on two grounds: (1) That
Johnson 'vas using the insured automobile without the express or implied consent of Rubin, and (2) That the defendant was relieved from liability under the terms of the policy
if Johnson received a consideration for taking the plaintiff
to Suffolk and back.
·
Instruction ''A'' was tendered by the plaintiff, as set ouL
in Certificate of Exception No. 2 (R., 65), but the court
modified said instruction over the objection of the plaintiff
by adding thereto the following words: ''Unless you believe,
from the evidence, that at the time she was injured, she was.
being carried for pay or some other consideration'', as set
out in Certificate of Exception No. 2 (R., 65).
Instructions numbered 2, 3, 5 and 6, as set out in Certificate of Exception Ho. 3 (R., 66, 67, 68) were granted at therequest of the defendant. Instructions numbered 3, 5 and 6
were granted over the objection of the plaintiff for the reasons
set out in ·Certificate of Exception No. 4 (R., 68, 69, 70) .
. ~fter. the introduction of the evidence, the granting of the
1ns•tructlons heretofore mentioned, and argument of counsel,
the jury returned a verdict in favor of the defendant, whereupon the plaintiff moved the court to set aside the verdict
of the jury and grant her a new trial on the grounds set
out in Certificate of Exception No. 5 (R., 71), which motion
the court overruled and en~red a final judgment on the verdict of the jury in favor of the defendant, to which action
of the court the plaintiff duly excepted.
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ARGmiENT.
The errors assigned are :
(1) The court erred in its refusal to set aside the verdict
of the jury and grant plaintiff a new trial because it was
contrary to the law and the evidence.

(2) The court erred in its refusal to set aside the verdict
of the jury and grant the plaintiff a new trial because of its
having granted improper instructions for the defendant over
.the objection of the plaintiff.
We will treat the aforementioned assignments of error in
the order in which they are above set out.

(1) THE COURT ERRED IN ITS REFUSAL TO SET
.ASIDE THE VERDICT OF THE JURY AND GRANT THE
PLAINTIFJi, A NEW TRIAL BEC.A.USE THE VE·RDICT
WAS CONTRARY TO THE LAW AND THE EVIDENCE.
Unquestionably, if Johnson was operating the automobile
with the permission of I. N. Rubin, the named assured in
the aforementioned policy, then under the very terms of said
policy, the defendant was liable for Johnson's negligence,
even thoug·h Johnson was promised a consideration for transporting the plaintiff to Suffolk and back in said automobile.
The evidence conclusively shows that Johnson had full
permission from Rubin to 'op~rat.e the insured automobile._
We quote from Rubin's testimony, clearly showing such permission:

'' Q. Do you recall when you first turned the car over to
him, about when?
A. About two months.
Q. Before the accident?
A. Before the accident happened.
Q.• That must have been probably in October sometime!
A. Octo her, yes .
. Q. How long after the accident happened did he continue
to keep the car?
A. Oh, a right good while, about a year or more.
Q. A year or more?
A. Around a year.
Q. WhatY
A. Around that.
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Q. Around a year. Did h-e have the car over there all
the time during that period¥
A. Yes.
Q. So he kept the car there for over a year. You say it
was kept in a garage over there Y
A. Yes.
Q. And under whose control¥
A. Under his control." (R., 13, 14.)
And again:

"Q. You say you didn't want him to use the car for hauling whiskey T .
· A. I ·didn't want him to use the car for hauling whiskey
or drinking with anybody or to get in trouble." (R., 16.)
And again:
'' Q. Why did you let him keep your car over there f
A. Well, he had to use it mornings, and to go home in
it nights or afternoons rather 'vhen he was off work, and
I had no use for it.
Q. Yon had no use for it f
A. No. I had a car.
Q. Why did you put the car in his possession if you 'vere
in Norfolk and he was in Berkley? If he wanted to use
the car would he have to come to you and ask you for itf
A. No, not necessarily. He had the key to it.
Q. Then he could use itf
A. What?
Q. Then he could use it?
A. Yes, certainly." (R., 16, 17.)

And again:

''Q. Did you object to his using the car to take a ride for
.pleasure purposes? ·
A. Well, occasionally wl1enever it came up, if the car wasn't
damaged or no'thing, I don't imagine I would object to it.
Q. Then if he didn't damage your car you would not object to his using it?
A. That is right." (R., 20.)
And again:
"Q. Why would you object to his going to Suffolk¥
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A. Maybe I wouldn't object to him if he had asked me, but
he didn't ask me; that is all." (R., 21.)
And again:
"Q. Suppose he wanted to take somebody out for a ride?
A. Well, I don't know. It was all right with me." (R., .
22.)
And again:

'' Q. But you knew, did you not, that he was using the
car frequently without asking you Y
A. Yes." (R., 22.)
And again:
"Q. If Willie was using the car for his independent business and you heard of it, why did you no't take the car away
from him?
A. I thought enough of him to trust him with it.
Q. You trusted him with the car7
A. Yes.
Q. And let him use it 7
A. Yes." (R., 23.)
We have quoted extensively from Rubin's testimony to
show that ·willie Johnson had full permission from Rubin to
operate the automobile. In fact, it may be suid that the automobile was purchased for Willie Johnson's benefit.
In Maryland Casualty Cornpany vs. Hoge, 149 S. E. 448,
quoting from the syllabus, this court held:
"Where insured purchased automobile for wifes' use, and
wife was in the habit of driving the car for her own pleasure,
with husband's consent, wife as matter of law had consent
of husband to use car a.t the time of accident, in action against
liability insurance company by person injured.''
Quoting from the opinion by Justice Chichester on page
.449, the court says :
"It appears that Catherine Norwood had been in the habit
of driving this car for her own pleasure and convenience,
with the knowledge and consent of her husband. Indeed, as

.-----------
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if this be true, and there was no revocation of permission
of the husband to use the car, this consent was a continuing
thing, and the insurance company cannot now claim she was
ddving the car without authority. It is perfectly clear from
the testimony of R. ·L. Norwood that his wife had his ·permission and consent to use the car, and that his direction that
she take the car home was only a precautionary one under th~
circumstances and conditions as they exist~d· at that particular time, and that there was no intention to revoke any general authority his wife had~ which was full and complete, to
operate the car."
We, therefore, respectfully submit that the case of Maryland Cas-ua.lty Company vs. Hoge, supra, is authority for
our contention that Willie Johnson, at the tim.e ·the plaintiff
was injured, was operating the insured automobile with the
.full permission and consent of Rubin.
The next question is whether or not any promise whicl1
the plaintiff may have made to Johnson to pay him for the
trip to Suffolk and. back would be a violation of the terms
of the a~orementioned policy and permit the defendant to
escape liability. Even if we assume, for the sake of argument, that the plaintiff promised to pay Johnson a. consideration for her transportation to Suffolk and back, still the
ov-erwhelming weight of authority is that a single instance
of renting or hiring an automobile will not avoid a policy
which contains a provision avoiding the policy where the
insured automobile is used for carrying passengers for a consideration.
In Huddy Encyclopedia of Automobile Law, 9th Edition,
Volume 13-14, page 150, the author says:
''WHAT CONSTITUTES CARRIAGE FOR IDRE. An
automobile is not used for carrying passengers within the
meaning of the automobile insurance policy unless it is held
on~ to the public as a means of conveyance~ Passengers
refers only to those persons transported from place to place
in a pubilc conveyance for hire. Even though the insured
·transports relatives and friends· for·hire, that in itself is not
sufficient to breach the contract, unless. it is· shown that inthe use of the public.''
sured also ,held .the car out for hire. for
.
And again on page 152, section 135, the author says:
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''A provision in the policy that the insured automobile
shall not be used for commercial purposes, rental, lease or
carriage for hire has been construed to mean that the owner
will not make a business of using the car for such purposes, and that it will not be continually so used for any length
of time. Such provision does not mean temporary or occasional use, but habitual use for the prohibited purpose. A
fortiori a single instance of renting or hiring will not avoid
the policy.''
In Berry on Automobiles, 4th Edition, on page 1579, section 1859, the author says:
''The clause that the automobile insured will not be rented
or used for passenger service of any kind for hire, contemplates, not a single act of renting or using the car for hire,
a mere casual or isolated instance, but something of a more
permanent nature. The words 'passenger service', when used
in connection with the preceding 'vords 'rented' or 'used',
imply more than a single act of renting or using, and refer
to the business of carrying passengers for hire.''
"Accordingly, where it appeared that the car in question had been used only twice during a year and ·a half for
carrying passengers for hire, once in taking a man to a railroad station.. and again in taking out a party of hunters, on
which trip it broke do,vn, and another car had to be substituted, it was held that the court properly instructed that
this was not such a renting or using of the car as was forbidden by the policy.''
And on page 1580 the same authors says:
''The warranty in an automobile fire insurance policy that
the automobile thereby insured during the term of this policy
shall not be used for carrying passengers for compensation
bas been held to mean that the automobile should not be continuously used for that purpose for any length of time, or,
in other words, the owner should not make a business of
using the automobile for carrying passengers for hire.''
''It was acc-ordingly held that, where on two or three after-.
noons during a state fair, the insured's son used the car covered by the policy containing such warranty, for carrying
passengers for hire to and from the fair grounds, such use
did not violate the warranty."
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In Mat·ks vs. Home Fire and Marine lnsura;,_,ce ·company,
285 Federal Reporter 959, quoting from the syllabus, the
court held:
"Where the defense to recovery on a policy insuring an automobile against fire was based on the clause prohibiting the
use of 1he automobile for carrying passengers for hire, an
instruction to the jury to :find for the def.endant should not
have been given, if there was any evidence tending to show
that the persons carried in the automobile were not passengers or were not carried for compensation.''
.
''A passenger in the legal sense is one who travels in
a public conveyance by virtue of an expressed or implied
contract with the carrier, as by the payment of fare or by
that which is accepted as the equivalent thereof, so that anautomobile is not used for carrying passengers within the
meaning of a fire insurance policy, unless it is held out to the
public as a means of conveyance.''
''Testimony by the owner of the insured automobile
• • • that the only money he had received for carrying
persons in his automobile was in the case of relatives or
· friends, who voluntarily paid him after the transportation,
held sufficient to warrant the jury fn finding he did not transport passengers in the automobile, so that it was error to
instruct a verdict for the insurance company.''

In Cro'UJell vs. Maryland Motor Car Insurance Company,
85 S. E. 37, tl1e Supreme Court of Appeals of N·orth Carolina
held;
"A clause in a policy of insurance on a motor c-ar, providing that the car should not be rented or used for passenger
service of any kind for hire, implies more than a sing!~ act
of renting or using and refers to the business of carrying pas~ngers for hire.''
In 0 om1nercial [Jnion Assurance 0 ompany of London vs.
Hill, 167 S. W. 1095, the Texas Court of Appeals held:
"A provision of an automobile fire insurance policy, that
the machine during the term of the policy should not be used
for carrying passengers for compensation, should be con-.
strued to prohibit the owner from using the machine continuously for carrying passengers for hire as a business, and
was not breached by the faet that the owner's son on two
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or three afternoons during a fair used the car without the
owner's knowledge for carrying passengers for hire to and
from the fair grounds.''
The authorities above cited support our contention that
the mere fact that the plaintiff may have promised to pay
Johnson for taking her to Suffolk and back in the insured au.:.
tomobile was not a violation of the terms of the defendant's
policy. That being so, the only question involved would be
whether or not Johnson used the automobile with the per-·
mission of Rubin, the assured· named in said policy. We
respectfully submit that the €vidence olearly ~shows 'that
Johnson had such permission. And if Johnson did have such
permission, the plaintiff was entitled to a verdict. Therefore,
the verdict of the jury in favor of the defendant was contrary
to law and the evidence, and should have been set aside by
the trial court.
( 2) The next assignment of error is THE REFUSAL OF
THE COURT TO SET ASIDE THE ·VERDICT OF THE
JURY AND GRANT· THE PLAINTIFF A NEW TRIAL
BECAUSE OF ITS HAVING GRANTED IMPROPER INSTRUCTIONS FOR THE DEFENDANT OVER THE OB;.,
JECTION OF THE PLAINTIFF.
_The instructions complained of are numbers '' 3 '', "' 5 '' and
"6", as set out in Certificate of Exception No. 4 (R., 68, 69,
70) and the modification of Instruction "A'' as offered by
the plaintiff by adding thereto the words ''unless you believe, from the evidence, that at the time she was injured
she was being carried for pay or some other considerationt'.
Instruction ''A'', as modified, and Instructions '' 5 '' and
'' 6'' tell the jury that the plaintiff could not recover if they
believe, from the evidence, that at the time she was injured
she was being transported by Johnson for a consideration,
even though the jury may have believed that Johnson was
then using the car With Rubin's consent. Those instructions are clearly contrary to law, as shown by the authorities
heretofore cited in support of the first assignment of error.
We deem it unnecessary to repeat those authorities in support of our contention that those instructions were erroneous and did not accurately state the law. A mere reference
to said authorities is sufficient to show the correctness of
·our contention.

,------- -.
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Instruction '' 3" given over the objection of the plaintiff
was also erroneous, and certainly misleading. By that instruction the jury was practically told that before the plaintiff could recover, she had to prove affirmatively, by a preponderance of the evidence, that the particular trip on which
she was injured was being made with the permission of Mr.
Rubin. The evidence clearly shows that Johnson had full
permission to go any where at any time and with anybody
in the insured automobile, which included Johnson's right
to go to Suffolk and take the plaintiff with him. By that instruction the jury may have gotten the impression hat be~
fore the plaintiff could recover she had to prove affirmatively, by a preponderance of the evidence, that Johnson got
express permission to take her to Suffolk and back on this
particular trip. Said instruction is, therefore, contrary to
law, and is certainly misleading.
It will be observed that the Honorable Judge of the trial
court, in certifying Certificates of Exception numbered "2"
and ''4", states that he does not recall any objections being
made by the plaintiff to his amending or modifying Instruction ''A'' as offered by the plaintiff, or to the granting of
Instructions "5'' and "6" for the defendant, and he says
that if such objections were made "it did not register on the
court's mind''. The trial judge dpes not certify that such objections were not made by the plaintiff, but merely that he
does not recall them, if made. On the other hand, counsel
for the plaintiff recall distinctly the making of such objec·tions and counsel for the defendant do not state that such
objections were not made.
The trial of this case was started in the afternoon after
three o'clock, and the instructions were tendered rather late
in the afternoon. In view of such lateness of the time when
·the instructions 'vere tendered and argued; it was agreed
between counsel representing the parties, at the suggestion of
·the court, that the objections and exceptions to the granting
or refusal of instructions could be dictated to the court
stenographer at some subsequent date .. Pursuant to such arrangement, counsel did meet with the court stenographer
about a week after rthe trial of the case and dictated the objections and exceptions to the instructions granted and refused.
At that time counsel for the plaintiff gave the same reasons
for their objections to the modification of instruction "A"
and of the granting of Instructions ''3", "5" and "6", herein
set out, and counsel for the defendant did not state that such
objections were not made. Therefore, the mere fact that the
trial court in certifying Certificates of Exception numbered
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"2" and "4" states that it does not recall such objections.
being made does not show that they were, in fact, not made.
And even if we assume, for the sake of argument, that the
plaintiff did not object to the modification of Instruction ''A''
and to the granting of Instructions "5" a.nd "6" when
offered, still, as those instructions were erroneous, and the
court's attention was called to its error in modifying Instruction ".A" and granting Instruction '' 5 '' and '' 6"
on the motion for a new trial, if Instruction "A'' as modified by the court and Instructions '' 5 '' and '' 6'' were
erroneous, it was the duty of the court to set the verdict
a Hide.
In Burks' Pleading and Practice, 2nd Edition, page 511,
Section 277, the author says:
"If, however, upon the trial, instructions . are given to
the jury, to which no exception is taken, and, after verdict
a motion is made for a. new trial, on the ground of misdirec~
tion it is the duty of the trial court to consider the correctness of th~ instructions, and if of opinion tha.t they are not
correct and were calculated to mislead the jury, to set aside the
verdict and gi"ant a new trial. But if the trial court, believing· the instructions to be correct, when, in fact, they were
not, refuses to set aside the verdict, and a bill or certificate
of exception is taken on that ground, in which the erroneous instructions are embodied, the appellate court will super·
vise the action of the trial court in this respect; and if it
finds that the instructions were in f-act erroneous will set
aside the verdict.''
It, therefore, appears that it was the duty of the trial
court to set aside the verdict of the jury because of the
granting of erroneous instructions, as above set out.
The trial court, of course, certified without reseFvation that
Instruction "3" was objected to by the plaintiff for the reasons set out in Certificate of Exception No. 4 (R., 68).
It is evident that the granting of Instructions "5'' and
"6" and the modifications of Instruction "A" by the court
·.were harmful to the plaintiff; because if the jury followed
those instructions and believed that the plaintiff promised· to
·pay Johnson for her transportation, the jury was bound to
·.find a verdict for the defendant no matter how strong the
evidence was that Johnson ·had express permission to use the
in~ured automobile whenever he wanted to do so.

,---------
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In conclusion we, therefore, respeetfully submit that the
evidence clearly shows that Johnson had full permission to
use the aforementioned automobile at the time the plaintiff
was injured; that the authorities hold that a single act of
carrying a passenger for hire does not avoid a policy which
prohibits the operation of an insured automobile for the trans·portation of passengers for hire. There was, therefore, no
violation of the terms of the policy issued to. Rubin by John- '
son. And since Johnson was using the car with Rubin's consent, he 'vas an insured under the terms of the policy issued
by the defendant and the latter was obligated, under the terms
of said policy, to pay for any injuries sustained by the neg. .
· ligent operation of sa.id automobile by Johnson, since Johnson did not violate the terms of the policy for the reasons heretofore set out and supported by the authorities above cited.
If the defendant is liable in this case, and we contend that
it is for the reasons ·heretofore stated, then the amount for
which it is liable has been fixed by the judgment of the court
in the original case of the plaintiff against Johnson, et als.,
to-wit, Three Thousand ( $3,000.00) Dollars, with interest
thereon from November 6th, 1931, and Twenty-two Dollars
and Fifty Cents ($22.50) costs. Said amount is less than the
amount which the defendant has obligated itself to pay by
the terms of said policy for injuries sustained by one ·person as a result of Johnson's negligent operation of the insured automobile.. Hence, if our contention is correct, this
court could properly reverse the trial court ·and render judgment for the plaintiff. against the defendant for the amount
of her judgment against Johnson, with interest thereon and
the costs.
For the reasons above set forth, the Court of Law and
Chancery of the City of Norfolk, Virginia, as your petitioner
is advised and now charges, erred to the prejudice of your petitioner in its ruling and judgment aforesaid; and for the
errors so made and other errors apparent upon the face of·
the record, the judgment of said Court of Law and Chancery of the City of Norfolk, ~Virginia, should be reviewed and
reversed and a. final judgment in favor of your petitioner
against the defendant should be entered for the amount of
her judgment ag·ainst Johnson, with interest thereon and
costs, as aforesaid. And your petitioner accordingly prays
that this Honorable Court ·will g-rant her a writ of error and
supersedeas to the judgment aforesaid, and will review and
reverse said judgment and enter final judgment in favor of
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your petitioner, as aforesaid, or remand the case to said Court
of Law and Chancery of the City of Norfolk, Virginia, for
further proceedings according to law, as this Court shall
deem advisable.
And ·as in duty bound, your petitioner will ever pray, etc..
MAMIE C. CARTOS,
By Q. C. DAVlS, Jr.,
HERMAN A. SAOKS,
Her Counsel.
We, Q. 0. Davis, Jr., and Herman A. Sacks, attorneys,
praeticing· in the Supreme Court of Appeals of Virginia, do
certify that, in our opinion, the judgment complained of in
the foregoing· petition should be reviewed and reversed.

Q. C. DAVIS, Jr.,
HERMAN A. SACKS.
Rec'd May 25/32.

· H. S. J. _
Writ of error gr·anted and supersedeas awarded.
$300.00.

Bond

H. B. GREGORY..
.-

6/4/32.
Rec~d

', t: -- ..... ,~

·.

June 6/32.

H. S. J.
--·.

.....
. -.

-~-
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~
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VIRGINIA:
Pleas before the Court of Law and Chancery of the
City of Norfolk, at the Court-house of said City, on Monday, the 2rd day of May, 1932.
Be It Remembered, that heretofore to~wit: On the 2nd
day of January, 1932, came Mamie C. Cartos, plaintiff, by her
Attorney, and filed in the Clerk's Office of said Court, her
Notice of Motion for Judgment, against Hartford Aooident
and Indemnity Company, a Corporation, defendant, in the
words and figures following:
.
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NOTICE OF MOTION FOR JUDG1tiENT.

To Hartford Accident and Indemnity Company.
Take Notice, that :M~amie C. Cartos, the undersigned, will
.on the 25th day of January, 1932, at ten o'clock A. M., or as
soon thereafter as she may be heard, move the Court of Law
and Chancery of the City of Norfolk, Virginia, at the CourtHouse thereof, for judgment against you defendant, in favor
of Mamie C. Cartos, plaintiff, for -Three Thousand Dolla.rs
($3,000.00) with interest thereon from the 6th day of November, 1931, until paid, and Twenty-two Dollars and Fifty C'enb~
($22.50) cost and together with the costs incident to these
proceeding~ which Hartford Accident and Indemnity Com~
pany, the said defendant, owes Mamie C. Cartos, plaintiff,
for this, to~wit:

That the said defendant, Hartford Accident and Indemnity
Company, an Insurance Company doing business in the State
of Virginia, issued for value its automobile insurance policy
#430850 in favor of I. N. Rubin, and any perp~ge 2 J son legally operating a certain Ford automobile, insuring among other things against liability for
bodily injuries, caused by such operation and while said
policy was in full force, to-wit, on the 22nd day of December, 1930, in the County of Norfolk, State of Virginia, Willie
J ohuson, while legally operating said automobile as mentioned and covered by said policy of insurance, by his negligence injured 1\famie C. Cartos, and the said Mamie C. Cartos ~ * * plaintiff, obtained a judgment therefore in tho
Court of Law and Chancery of the City of Norfolk, Virginia,
against the said Willie Johnson for the sum of Three Thousand Dollars ($3,000.00), with interest from the 6th day of
November, 1931, and Twenty-Two Dollars and Fifty Cents
{$22~50) costs and execution thereon has been issued and
returned ''No effects'' and unsatisfied and no part thereof
hRs heen paid.
MA~fiE C. CARTOS,
By Q. C. DAVIS, Jr.,
Her Counsel.

Q. C. DAVIS, Jr. p. q.

M.A. Cartos v. Hartford Accident Indem. Co.
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RETURN.
Executed in the City of Richmond, Va., Dec. 31-1931, by
delivering in duplicate a copy of within Notice to Peter
Saunders, the Secretary of the Commonwealth of Virginia,
and as such Secretary of the Commonwealth the Statutory
.Agent for Hartford Accident and Indemnity Company, a cor··
poration,
Place of residence and place of business of said Peter
Saunders being in the City of Richmond, Va., Fee of $2.50
paid the Secretary at time of service.
page 3
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Sergeant's Fee $1.00.

JO·HN G. SAUNDERS,

Sergeant of Richmond, ;va.
By R. C. DUKE,
Deputy .Sergeant.
And afterwards : In. the Court of Law and Chancery of
the City of Norfolk, on the 22nd day af ~larch, 1932.
This day came the parties, by their attorneys, and thereupon the defendant pleaded non-assumpsit, to which the plaintiff replied generally.
Then came a jury, to-wit, F. L . .A.nderson, "\V. M. Field,
C. P. Garther, J. S. Gregory, W. H. 1\IcChesney, .A. A .. Tuttle, and Calvert Hanbury who being sworn the truth to
speak upon the issue joined and having heard the evidence,
at six thirty o'clock, p.m. are adjourned until ten o'clock tomorrow morning.
And afterwards: In said Court on the 23rd day of March,
1932.
~

This day came again the parties, by their attorneys, and
also came again the jury according to their adjournment,
and thereupon the jury returned a verdict in these words
"We the jury find for the defendant".
Whereupon the plaintiff moved the Court to set aside the
verdict of the jury and grant her a new trial on the grounds
that the said verdict is contrary to the law and the evidebce,
"\vhich motion being fully heard by the Court, is overruled.
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Therefore it is considered by the Court that the plaintiff, take nothing by her Notice of ~lotion for
page 4 & 5 ~ Judgn1ent and that the def·endant go thereof
without day and recover of the plaintiff its
costs by it in this behalf expended.

To which ruling and judgment of the Court the plaintiff
duly excepted.
And afterwards: In said Court on the 16th day of April,
1932.

This day came the parties, by their attorneys, and thereupon, the plaintiff moved the Court to set aside the judgment
of the Court and the verdict of the jury rendered herein on
the 23rd day of March, 1932, on the ground that the said
J uclgment of the Court and verdict of the jury are contrary
to the laws and the evidence, and the motion to set aside said
judg·ment, having been fully argued, is sustained, and said
judgment is hereby set aside, and the motion to set aside the
said verdict of the jury and grant her a new trial is continued
for further consideration.
And afterwards: in said Court, on the 23rd day of April,
1932..
This day came again the parties, by their attorneys, and
the motion to set aside the verdict of the jury rendered
herein on March 23, 1932, being fully "heard by the Court, is
overruled.
Therefore it is considered by the Court that the plaintiff
talce nothing by her notice of motion for judgment, and that
the defendant go thereof ~thout day and recover of the
plaintiff its costs by it in this behalf expended. To which
ruling and judgment of the Court the plaintiff duly excepted.
page 6
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~{amie

C. Oartos, Plaintiff,

Virginia :
In the .Court of Law and Chancery of the City
of Norfolk.

vs.
Hartford Accident and Indemnity Company, a corporation,
Defendant.

M. A. Cartos v. Hartford Accident Indem. Co.
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And now in said Court, on the 2nd day of May 1932.
This day came again the plaintiff, Mamie C. Cartos, by her
attorneys, and the defendant, Hartford Accident and Indem_nity Company, a corporation, by its attorney, and the said
plaintiff, in pursuance of the leave heretofore given her and
within the time allowed by law therefor, tendered her five
certificates of exceptions numbered l, 2, 3, 4 and 5, after it
duly appeared that proper written notice pursuant to law
of the time and place of presenting said certificates of exceptions had been given to the defendant who was present by
counsel when said certificates were presented and filed, which
certificates were received, signed and sealed by the Court, and
ordered to be made a part of the record in this case.
' The following are the certificates of exceptions referred
to in the foregoing order:
·

CERTIFICATE OF EXCEPTION NO. 1.
The following evidence on behalf of the ·plaintiff and of
the defendant, respectively, as hereinafter denoted, is all
the evidence that was introduced at the trial of
page 7 } this cause.
·
Note: At the trial of this case, it was agreed between the
parties to this action that the said plaintiff obtained judgment against the said Willie Johnson in this Court on N ovember 6th, 1930, for the sum of three thousand ($3,000.00) dollars, with interest thereon from said date and twenty-two
dc)llars and fifty cents ($22.50) costs, and the notice of motion
filed in the former case of the said plaintiff against Willie
Johnson, et als., and the verdict of the jury and judgment rendered thereon were introduced in evidence at the trial of this
case.
Sai(l evidence is as follows, to-wit:
pagP 9 } ,Virginia.:
In the Court of Law and Chancery of the City of
Norfolk.

:fi'larnie C. Cartos
vs.
Hartford Accident & Indemnity Company.

--------

--~----·---

~-----------------
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TESTIMONY.
Before The Hon. Richard Mcllwaine, ·Jr., and jury.
Norfolk, Virginia, March 22nd, 1932.
Present: Messrs. Q. C. Davis and Herman A. Sacks for the
plaintiff; Messrs. Rixey & Rixey (Mr. John S. Rixey) for
the defendant.

J.

M. Knight,
Shorthand Reporter,
Norfolk, Virginia.

;page 10
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I. N. R"UBIN,
sworn on behalf of the plaintiff, testified as fol-

lows:
Examined by Mr. Sacks:
Q. What is your name!
A. I. N. Rubin.
Q. Mr. Rubin, do you know this fellow Johnson Y •
A. Yes, sir.
Q. Did he ever work for you Y
A. Yes, sir.
Q. Did he operate an automobile that belonged to you T
A. Yes, sir.
Q! Was he operating your automobile on the 22nd of De-.
-cember, '1930!

A. Yes.
Q. ·What make car was it?
A. Ford.
Q. Did you carry any liability insurance on that carT
A.- Yes, sir.
Q. With which company?
A. The Hartford Indemnity, I believe.
Q. The Hartford Accident & Indemnity Company. Who
was· the agent from :whom you g·ot the insurance?
A. Mr. Lipkin, Norfolk.
. Q. The Southern Insurance Agency?
A. Yes, sir.

Mr. Rixey: vVe call for the production of the policy.
Mr. Sacks: I call for it now.
P•lge 11 ~ By Mr.. Sacks:
Q. Have you got the policy?

M. A. Cartos v. Hartford Accident Indem. Co.

21

A. I looked at home for it. I haven't got it now.
Q.
.A.
Q.
.A.
Q.
A.

You looked at homeY
Yes, sir.
And you haven't the policy f
Yes, sir.
Was it in force December, 19307
Yes, sir.

Mr. Rixey: I object to this unless the policy is introduced
in evidence.
].{r. Sacks : I am going to ask that you produce it yourself.
J\fr. Rixey: I haven't got the policy.
By Mr. Sacks:
Q. Did you make a diligent search to find itt
A. Yes, at home.
Q. At hornet
A. Yes, sir.
Q. Could you have it at another place¥
A. It could possibly be at my office.
Q. Where is your office 1
A. Main .Street.
Q. "\Vould it take you long· to find it!
A.. Probably a half hour.
page 12 ~ ·

The Court : I think you had better produce the
policy.
1\fr. Sacks: Well, sir, can he run down there and get it?
The Witness : I can run down there and try.

By J\1 r. Sacks :
·Q. Try it, and locate it and bring it back.

The Court: Can you go al1ead while he is gone?
J\fr. Sacks: I don't think so unless they have people who
sa'v he was driving the car. If there is any question about the
policy, of course, I can't move until we pass this point.
Mr. Rixey: I admit there is a policy. I simply want it in
evidence.
Mr. Sacks: Will your Honor let this witness testify and
proceed with the case, and in the meantime he can get the
policy!
The Court : He is gone now. We can just adjourn until he
gets back. The jury will be adjourned until then.

'22
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NOTE: A short recess was taken to permit the witness io
procure the policy in questio~, after which the examination
.proceeded as follows :
By Mr. Sacks:
,
·
.
Q. Is this the policy that you had from the Hartford Accident & Indemnity Company¥
page 13 }. A. Yes, sir.
Q. And that policy was in force December, 19307
It expired June 28th, 1931 Y
A. Yes, sir.
Mr. Sacks: I introduce this in evidence, Policy ACP 430850.
. NOTE: The paper is marked "Exhibit 1".
Bv Mr. Sacks:
·Q. Where did you live in December, Mr. Rubin!
A. 134 lOth Street.
Q. NorfolkY
A. Yes.
Q. Where did Willie Johnson liveY
A. Berkley.
(J. Where was this Ford coupe kept Y
.A. Over by his house.
Q. By whose house Y
A. Willie Johnson's.
Q. "\\-: illie Johnson's. He had exclusive control-

I

•

'

j

Mr. Rixey: I object to his leading him.
By Mr. Sacks:
Q. Do you recall 'vhen you first turned the car over to him,
about whenY
A. About two months.
Q. Before the accident!
A. Before the accident happened.
page 14 ~ Q. That must have been probably in October
someY
A. October, yes.
Q. How long after the accident happened did he continue
to keep the carY
A. Oh, a right good while~ about a year· or more
Q. A year or more t
A. Around a year.

M.A.· Oartos v. ·Hartford Accident Inderii. Co.
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Q. What7
.A::. Around that.
Q. Around a year. Did he have the car over there all the
time during that period f
A. ·Yes.
Q. So he kept the car there for over a year. You say it
was kept in a garage over there.~
A. Yes.
· '
Q. And under whose control?
A. Under his control.
Q. Under his control. Did you know that he was using the
car?
A. No, not exactly; no.
Q. ·Whatf
.A. Not exactly so.
Q. What do you mean by not exactly?
A. I heard he was using it but I didn't see him. ·
.
Q. You heard he was using itf You mean you never saw
him use the cart
page 15 } A. I never saw him use it in my life.
Q. When you heard he was using the car, did
you mak~ any objection?
A. I asked him about it.
Q. You asked him about it Y
. A. I asked him, ''Was the car used last night'', or a couple
.of nights before, when I would see him and ask him about it,
and he said he went somewheres to get some medicine on
several occasions.
Q. ·Then he told you that he was using the cari
A. That he did use it.
Q. Did you make any objection to it-Y
· A .. Well, I tol¢1 him I didn't exactly object to his using the
car. if it was. for a good purpose but I didn't want him to be
running around in it.
.
Q. What do you mean by using it for a good purpose and
not running around in it Y
A. I meant by that that if there was any sickness or if
he could help anyone being sick I wouldn't object to anyone
else using my car, but I didn't .want him to go out on any
parties or any whiskey.
Q. In other words, you didn.'t want him-

Mr. Rixey: Don't put the . words in. his mouth.
Mr. Sacks: All right.

· Supreme Court of Appeal~? of Virginia..
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By Mr. Sacks :
Q. You say you didn't want him to use the car
for hauling whiskey, .
A. I didn't want him to use the car for hauling
whiskey or drinking with anybody or to get in trouble.
1 i Q. But if he wantee) to mse it for any purpose that wouldn't
get him in trouble-·
A. No, I 'vould not say that.
Q. Suppose he wanted to use the car for a lawful purpose,
did you object to that?
·,A. That depends upon what it was.for.
Q: What?
·
A. That depends upon what it w~s for.
Q. Did he have to come to you to ask you every time h~
wanted to use it Y
A. He came to me on most occasions~
Q. Di(l you know that he was using the car· at times?
A. None others than when I told him to use it.
Q. What¥
A. None others than when he asked me. I say I didn't
know of any others than when he asked me.
Q. Had you not heard he had used it Y
A. I heard on several occasions and I questioned him about
it.
Q. Why did you let him keep your car over there?
. A. Well, he had to use it mornings, and to go home in it
:·nights or afternoons rather when he 'vas off work, and I had
no use for it.
page 17 ~ Q. You had no use for itT
A. No. I had a car.
Q. Why did you put the car in his possession if you were
.in Norfolk and he was in BerkleyY If he wanted to use the
car would he have to come to you and ask you for itY
A. No, not necessarily. He had the key to it.
Q. Then he could use it f
·A. What¥
·
Q. Then he could use itT
A. Yes, certainly.

page 16
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Mr. Sacks: The witness is with you.
CROSS EXAl\1INATION.
By !-fr. Rixey :
Q. Now, Mr. Rubin, you owned the car, didn't you?
A. Yes, sir.

M.A. Cartos v. Hartford Accident Indem. Co.
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Q. Willie Johnson 'vas working for you, wasn't he?

A. Yes, sir.
Q. And in his work for you he had the use of the car, didn't
he?
. A. Yes, sir.
Q. And that was the purpose of your turning the car over
to himY
A. Yes, sir.
Q. ·So he could use it in your business 7
A. I trusted him with. the car.
page 18 ~ Q. About when did he start to work for you,
about what time I mean Y
A. Three or four years ago maybe.
Q. I mean what time in the morning did he start to work
for you?
A. About eig-ht o'clock.
Q. And got through when Y
A. Two thirty or three o'clock,- sometimes four.
Q. If" I understand your testimony, your instructions to
him were that when he got through with his work and got back
over to his home he was to put te car up Y
A. Yes, sir.
Q. Is that right i
:Nir. Sacks: He didn't say that.
~Ir. Rixey: I am asking· him that now.
By Mr. Rixey:

Q. Is that true 1
A. Yes, sir.
Q. Did you ever have any conversation with him about
taking the car out of the City of Norfolk f
A. On several occasions he asked my permission.
Q. Did you grant him the permissionY
A. Yes.

Q. Do you know whether he ever took the car out of Norfolk before this occasion without asking you f
· A. I didn't know of any.
page 19 } Q. At any time he ever took the car out of the
City of Norfolk, as far as you know or ever heard
of, he asked your. permission?
A. The City of Norfolk, yes, sir.
Q. Every time f
A. I only know of two cases.
Q. He asked your permission then Y
A. If he did any others I don't know anything about it.
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Q. He asked your permission on both of those occasions 1
A. ·Yes.
Q. When he took Mrs._ Ca:rtos to Suffolk at the time of this
accident, did he ask your permission?
A. No, he didn't ask me. I didn't know anything about it.
Q. When was the first you knew he had taken Mrs. CartoB
to Suffolk?
_
A. The following morning.
RE-DIRECT EXAMINATION.

By Mr. Sacks:
Q. Would he actually put the car up when he got through
with his -work?
A. That I don't know.
Q. What is that Y
A. That I don't know.
Q. Had you, or not, heard that he was using itf
A. On several occasions.
page 20 ~ Q. After hours?
A. On .several occasions.
Q. Did you ever tell him not to do it Y
A. Every time I heard of him using it I asked him what
he was using it for. It was either him or his wife that was
sick and he was going to the drug store to get medicine, or
some good excuse, and I didn't say anything else.
Q. Did yon object to his using the car to take a ride for
pleasure purposes f
A. Well, occasionally whenever it ~ame up, if the car
wasn't damaged or nothing, I don't imagine I would object
to it.
Q. Then if he didn't damag·e your car you would not object
to his using it f
A. That is right
By

~{r.

Rixey:

Q. Yon did object to his taking it out of the City!
A. Out of the City.

By Mr. Sacks:
Q. Did he ever use the car in the Countyf
A. Where?
·
Q. Did he ever take the car in the Countyf
A. He went on several occasions that I know of.
Q. Did he ever take the car on the Virginia Beach RoadY
A .. That I don't know_

:M. .A. Cartos v. Hartford Accident·Indem. Co.
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· Q. Did he ever take the car to South Norfolk? .

page 21 }

A. I think he went there daily. I think he went
to South Norfolk daily.
.·
. .~
Q. So that is not in the City. Did he, or not, go into the
County with that car dailyY
A. During his work, yes.
Q. Why would you object to his going to Suffolk!
A. Maybe I wouldn't object to him if he had asked me, but
he didn't ask me; that is all.
Q. What I want to know is this: Did you tell h~ that any
time he wanted to use the car he had to ask you, or did he
have an implied promise to use itt

Mr. Rixey: This is Mr. Sacks' witness, and he has testified
he told this·boy he could not use the car except with his permission. I don't think he has a right to cross examine .him~
He is his witness .
. The _Court: Let's find out exactly what the status of the car
was. I don't know as I understand it exactly.

By_Mr. Sacks:·
Q. You had his Ford car which you delivered to him about
two months .before this accident happened Y
A. That is right.
Q. Which car he kept for more than a year afterwards f
A~ Somewhere around a year.
· Q. He kept the car in his possession at least a
.
.
page 22 ~ year?
. A. Yes.
·
Q. Did you at any time between the two months before this
accident happened and a year after that take the car away
from Johnson and keep it in your possession?
A. No.
Q. .So Johnson had exclusive possession. Did J opnson use
the car for any other purpose. than for your business f
A. He wasn't supposed to unless it was a good cause, just
-as I stated, someone sick, and I wouldn't object to his using
it-- or anyone else.
Q. Suppose he wanted to take somebody out for a ride!
A. Well, I don "t know. It was all right with me.
Q. It was all right with you. Did he ~sk you every time
.
he wanted to use the cary
A. He asked me maybe ten or twelve occasions.
Q. On ten or twelve occasions in the entire year or 13
months?
·
A. Maybe so.
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Q. But you knew, did you not, that he was using the car
frequently without. asking you¥
A. Yes.
. Q.. And you made no objection T
A. I don't know for sure. I never saw him.

By Mr. Rixey:
Q. As I understand it, your testimony is you did tell William not to use it except on business Y
page 23 ~ A. That "is right.
Q. Those were your instructions, were theyY
A. That is right.
Q. And if he had asked you for permission to take somebody out riding or to do some little errand or to use it for himself, you would have had no objection to his driving it, would
youf
A. No.
Q. But you would ha.ve expected him to ask your permission!
A. Especially to go out of town.
Q. And you say he didn't ask your permission on this particular occasion¥
A. No, he did;n 't on that particular occasion.
By Mr. Sacks :
Q. If Willie was using the car for his independent business
and you heard of it, why did you not take the car away from
himY
A. I thought enough of him to trust him with it.
·Q. You trusted him with the carY
A. Yes.
Q. And let him use itT
A. Yes.
J.\IIr. ~Sacks : You ·admit that there was a judgment obtained against them Y .
Mr. RL"<ey: Yes, against William Johnson, not against Ru. .
hln.
·
·
,
Mr. · Sacks: Yes.

page 24

~

C. L. McPHERSON,
·sworn on behalf of the plaintiff, testified as follows: ·
. Examined by 1\{r. Davis:
Q. Your name is whatY
A. McPherson, Charlie McPherson.

}f. A. Cartos v. Hartford Accident Indem. C'o.
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Q. Charlie JYicPherson f
A. Yes, sir. ·
Q. What is your business, JYir. 1\{cPherson 1
A. Well, I w.ork at construction work.
Q. Where do you live 1
A. Live in South Norfolk.
Q. South Norfolk t
A. Yes, sir.
. Q. Do you know the colored man here, Willie Johnson,
known generally in Berkley as Bill Bailey f
A. Yes, sir.
Q. How long have you known him t
page 25
A. Oh, about two. or three years, something like
that, been seeing him.
Q. Do you remember the time, December 22nd, 1930, when
lVIrs. Cartos was injured in an automobile accident 1
A. Yes, sir, I heard of it. I was living right there clqse.
Q.. You knew Bill Bailey at that time, or Willie Johnson Y
A. Yes, sir.
Q. Mr. ~Ic.Pherson, please state whether or not, prior to
the date of the accident; that is, on December 22nd, 1930, you
had seen Willie Johnson driving a Ford sedan in South Nor~
folk and in Berkley.
.A. Oh, yes, lots of times, night and day.
Q. You had seen him lots of times at night and in the day?
A. Yes, sir.
Q. On what streets had you seen him?
A. Going out mostly towards 1viundentown and Providence
in the Ford, and he would come back and park on the streets.
Q. You had seen the car parked in the street in the night
tim-e as well as day 7
A. Yes, sir, any time.
Q. And that was before this accident!
A. Before and after, too.
Q. And you had seen it after, too?
A. Yes, sir. ·
·
Q. Do you know what Bill Bailey was ·doing at
page 26 ~ that time f
A. No, sir, I don't know, only just what I heard.
Q. You don't know what he was doing, but he was going
and coming and using this car f
A. Yes, sir.

r
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CROSS EXAMINATION.
By Mr. Rixey:
Q. Mr. McPherson, what do you do, sirf
A. What?
Q. What do you do?
A. I live in South Norfolk.
Q. vVhat do you do for a living!
A. Construction worker; carpent~r. I haven't got anything to do at all now. I am not doing anything right now.
· J\IIr. Sacks: We rest.
Mr. Rixey: If your Honor pleases, I would like to make a
motion.
The Court : The jury will retire. Step out into the jury
room.
NOTE: The jury retire.
page 27
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Mr. Rixey: May it please your Honor, I move
to strike out the evidence on the ground that there
is no evidence in this case that Willie Johnson was driving
the car at th~ time this accident occurred with the permission
of the man named in the policy. I don 1t know that it is necessary for me to read th~ provision. Suffice it to say that Mr.
Rubin is the insured in this policy and no one else is recognized as the insured under the policy unless he has permission to drive. They hav·e not brought out the circumstances
·under which 1\frs. Carlos was riding in the car. The evidence
is, as I nndersta.nd it, that Mr. Rubin gave Johnson instruc,
tions not to drive it except on business, and they haven't
shown that this accident occurred while Johnson was on business. As a matter of fact, your Honor has heard all of the
evidence. It was after business hours while he was taking
1\tirs. Cartos to Suffolk and bringing her back on business
of Mrs. Cartos.
The Court: We will let the jury pass on it.
Mr. Rixey: I note an exception.
NOTE: The jury return.
Mr. Sacks: Your Honor, we want to offer the verdict of the
jury in evidence and also the judgment.
page 28 ~ 1\fr. Rixey: I will call Willie Johnson as an ad. verse witness.
The Court: As an adverse witness Y

M.A.· Cartos v. Hartford Accident Indem.
Mr. Rixey: Yes, sir.
judgment went.
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He is .the· man against ·whom the
·

WILLIE JOHNSON (col.),
.
called as an adverse witness, being first duly sworn, testified
as·· follows :
·
Examined by Mr. Rixey:
Q. What is your name, Johnson¥
A. Willie Johnson.
Q. Where do you live Y
.
A. 824 Craig Street, Berkley.
·Q. Were you working for Mr. Rubin at the time this accident occurred Y
·
A. ·Yes, sir.
Q. Are you working for him ~ow,
A. No, sir.
. . · _· .
.
· ·
Q. Who did this automobile belong to- that figured in this
accident?
page 29 } A. Mr. Rubin.
Q. What were your duties with Mr. Rubin!
A. Used to use the car in working hours.
Q. What were your working hoursY
A. From eight-thirty to two and three.
Q. What were your instructions from Mr. Rubin as to what
you should do with the car after working hours Y
A. To put it up.
Q. Where was the car garaged Y
A. About two blocks from where I lived at.
Q. Did you own the garage 7
A. No, sir.
Q. Who paid the rent for the garage?
A. Mr. Rubin.
Q. Now, tell the jury, please, the circumstances under which
1\!Irs. Oartos was riding in your automobile at the time this
accident occurred Y
Mr. Sacks: W~ object to that; if your Honor pleases. That
has been settled. The only question is whether he had permission to use the car at the time.
· The. Court: What was the question Y
NOTE : The question w~s read.
The Court: There is no objection to that.
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. A. She was riding in the back seat.
page 30

~

By 1\{r. Rixey:
Q. I want yon to tell the jury, please, how she
'ha,ppe;n,ed to be in the auto~obile.
A. She asked me on Friday nig·ht would I take her to Suffolk. I told her l could not take her in the morning, but I
could take her in the afternoon, and so on Saturday night I
went back in there to get a hotdog and so she asked me would
I take her Monday evening and I told her yes, and she said,
''Yon ain't going to fool me'' 7 and I said, ''No, I ain't going to fool you". l\{onday afternoon at three o 'elock, after I
.got through, her and her tw9 little boys 'vas dressed up and
waiting for me to come and take her.
Q. After you got through work Y
A. Yes, sir.
Q. How much was· she going to pay to take ~er to Suffolk
and _bri_ng he~ back f
.A.. $2.00.
Q. Did she pay you f
A.~ No, sir.
.
Q. Now, you went around there ~hen around three o'clock
on Monday and took her to Suffolk, did you¥
A. Yes, sir.
Q. Did you have any reason to go to Suffolk except to take
herf
A. No, ·sir~ ·
Q. And it was on the way back from Suffolk that the acci~~nt occured, was itt
page 31 ~ A. Yes, sir.
.
Q. Now, before you went to Suffol;k, taking Mrs.
Cartos, did you ask Mr. Rubin for.pe~ission to use the car?
J.l. No, sir.
·
.
· Q. Had you ever used the car outside of the City of Norfolk on affairs of your own without asking Mr. Rubin for
permission r ..
A. One time.
Q. Where did you go then Y
A. Went to Bowerts Hill on a Friday night.
Q. Did Mr. Rubin find out about that¥
A. Yes, sir. On ~aturday morning when I come to work
he got after me about it.
Q. What did he tell you Y
A. He . told me not to ·ever take his car and carry it nowheres without letting him know.
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Q. I understand your instructions from Mr. Rubin were
that after working hours to put the car up in the garage!
A. Yes, sir.
Q. And you didn 1t ask Mr. Rubin for permission to make
this trip to Suffolk 7
A. No, sir.

CROSS EXAMINATION.
By :rvrr. Davis:
Q. You say you were working for Mr. Rubin at
that time?
A. Yes, sir.
Q. And you were using this Ford sedan, was it?
A. Yes, sir.
Q. In connection with your work for Mr. Rubin¥
A. Yes, sir.
Q. It was Mr. Rubin's car and he turned it over to you.
You live in Berkley on Craig Street 7
A. Yes, sir.
Q. And he lived in Norfolk?
A. Yes, sir.
·
Q. Your business for him required that you drive this car
around in Berkley and around in South Norfolk, and around
out in Norfolk County, didn't it¥
A. Yes, sir.
Q. I believe you said you went to work what time in the
morning?
·
A. Around eight-thirty.
Q. Eight-thirty? Are you certain about that'
A. Went to work around eight-thirty.
Q. Around eight-thirty in the morning, and knocked off
when?
A. Around two-thirty and three o'clock.
.
Q. Fron1 eight-thirty to two-thirty or three, and you kept
he car over there in your custody day and night, didn't you,
Johnson¥
A. Yes, sir.
Q. You had a garage you k.ept it in over in Berk·
page 33 ~ ley?
A. Yes, sir.
Q. And that garage was down on what street¥
. A. 7th Avenue, corner of 7th and Fluvanna.
Q. At the corner of 7th and Fluvanna 1
A. Yes, sir.
Q. You paid 75c a week rent for that?

page 32

~
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A. Yes, sir.
Q. In other words, you never turned the car back to Mr.
Rubin at all?
A. No, sir.
Q. And you drove it to Norfolk sometimes Y
A. I had to come to Norfolk.
.
Q. You had to come to report to him. each day, didn't you Y
A. S~t
.
Q. You had to come to report to him each day 1
A .. Yes, sir.
Q. How many times did you have to repot to him Y
A. Once a day.
Q. Morning or afternoon t
A. Morning.
·
Q. You would come over in the morning and report to him f
A. Would come over mornings and start to work.
Q. What kind of work were you doing?
A. Carrying around circulars.
Q. For what?
A. For exchange stores.
page 34 ~ Q. For the chain stores Y
A. Yes, sir.
Q. Working against the chain stores?
.A. ·Yes, sir.
Q. As I understand it, your 'vork was to carry around circulars against chain stores in South Norfolk, in Berkley and
out in West Munden and Providence?
A. Yes, sir.
Q. And Sweet Canan T
A. Yes, sir.
Q. Eaeh dayT
A. Yes, sir.
Q. You had what we call a collar and tie job. How much
did he pay you t
A. Around $20.00 a week.
Q. $20.00 a weelr. You started to work with your automo- '
bile at eight-thirty and knocked off at two-thirty and three in
the afternoon. \\That kind of work are you doing nowt
.A.. .A.in 't doing nothing. I am sick.
Q. You are sick. What kind of business was Rubin in
during that timet
A. Putting out circulars.
Q. Putting out circulars. Who was he connected with in
putting out circulars against the chain stores f .
A. Him and Mr. Joynes.
·
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Q. He and Mr. who7
A. M:r. Joynes.
Q. What Joynes Y
A. Pee Wee. ·
Q. Who!
.
A. Mr. Pee Wee, I think it is.
Q. Pee Wee Joynes. Isn't it a fact th~t Mr. Rubin had
a soft drink place on Granby near lOth 7
A. No, sir.
Q. Whatf
A. No, sir.
Q. Where was itt
A. He didn't have no soft drink place.
Q. What kind of place was it Y
A. He didn't have no kind of place up there.
Q. Where did you go to see him on this chain store busi·
ness!
.
·,
A. Went to the gasoline station.
Q. Whatt
A. To the gasoline station.
. Q. Where is that?
.A. On the corner of lOth and Granby Street.
Q. Qn the corner of lOth and Granby StreetY
A. To Mr. Joynes' tire shop.
Q. Your name is Willie Johnson 1
.A. Yes, sir.
Q. In Berkley you are known as Bill Bailey, aren't you t
A.· Bill Bailey.
page 36} . Q. Yes. Bill Bailey, were you selling number~
over there with. this automobile, and wasn't that
your business Y

page 3"5 }

1

·

Mr. Rixey: I have no objection to these questions myself,
but I thjnk the witness is entitled to be notified by your Honor
that he does not have to answer any question that might in- ·
criminate him.
The Court: ·You don't have to answer that.
Mr. Davis: He doesn't have to answer it if it is going to incriminate him. I would not want him to if he thinks it is.
Mr. RL"'{ey: What did you ask him the question forY You
know it has nothing to do with this case.
Mr. Davis: Because he was selling numbers.
Mr. Rixey: You can't blow hot and cold, too, and say you
don't want him to incriminate himself, when you ask him the
·question. for the express purpose of doing so.
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Mr. Davis: He is not incriminating himself when he is telling· the truth. Why are you so wild about his telling the truth t
Mr. Rixey: I don't object to. his telling the truth at all.
The Court: He doesn't have to answer it.
Mr. Davis: He doesn't have to answer it.
page 37 } By Mr. Davis:
Q. I will ask you though: Were you selling numbers a.t that time Y
A. Have you ever seen me sell one, Mr. Davis Y
Q. You are not. answering me. Will you answer it, or not!
A. No, sir. I don't think that is a fair question.
Q. On the day that you went to Suffolk-Mrs. Cartos here
and her husband run a restaurant in Berkley on Liberty
Street, do they not Y
A~ That is right.
Q. And they did at that time, didn't theyf
A. ·Yes, sir.
Q. Isn't it a fact that ~irs. Cartos and her two little boys
'vere dressed and ready to come to Norfolk to catch a bus to
g·o to Suffolk for the purpose of paying taxes on some property in Suffol~ and you came in the store and asked her husband where they were going and said that you were going to
Suffolk, that ''I am going to Suffolk on some business and I
will be glad to take them down there'' Y
A. No, sir.
Q. And isn't that the reason you went downY
A. No, sir.
Q. You had the car then? What time was it?
A. When I got there that day Y
Q. Yes.
A. It was three o'clock.
Q. Three o'clock!
-page 38} A. Yes.
.
Q. Where had you been when you came up to
their place and stopped?
A. I had just got off from work.
· Q. You had just got through delivering circulars against
the chain stores Y
A. Yes, sir.
Q. Where had you been Y
A. I had just left from over here.
Q. You had just come from Norfolk Y
A. Yes, sir.
Q. And drove over in Berkley. You were down there then
between Eleventh and Twelfth on Liberty Street. What were
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you doing down there when you kpet your car at 7th and
and Fluvanna?
A. Because I come across Campostella Bridge and come
through South Norfolk.
Q. What did you circle throug·h South Norfolk fort
A. That is my business, Mr. Davis.
Q. I am asking you why you cut through that way when
you were going two miles out of the way Y
A. That is nothing.
Q. You could ride that way or anywhere you pleased 7
A. I 'vas coming home.
Q. It didn't make any difference to you whether you went
that way or went down to Great Bridge, it was all
page 39 }- the same, was it f
A. I don't understand what you mean.
Q. What 1 Now, you were then using it and at that time
had knocked off from work, hadn't you T
A. Yes, sir.
Q. You very frequently used the car after you knocked off
from workY Anywhere you wanted to go, you used it, didn't
youf
A. In the city.
Q. Well, what city do you meanT
A. City of Norfolk.
Q. ·How about South Norfolk?
A. I didn't go in South Norfolk.
Q. What?
A. I didn't go in South Norfolk.
Q. Where did you go?
A. In the City of Berkley.
Q. In the City of Berkley1 Isn't it a fact, Johnson, that
you used the car any time, day or night, wherever you wanted
to goY
A. When I was working I always went out in Norfolk
County or around out there.
Q. You used it at night time, too? That is right, isn't itT
Is that right? What1
A. (Pause.)
Q. Will you answer that.
page 40 }-

The Court: Read him the question.

NOTE: The question is read.
A. Yes, sir, sometimes I used it at night.
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Bv Mr. Davis:
..Q. Isn't it a fact that you came to work whenever you
wanted to
A. No, I could not go to 'vork any time I got ready.
Q. What?
A. I could not go to work any time· I got ready.
Q. Didn "t you testify in the other trial that, ''I come to
work as soon as I wanted to and quit at two-thirty"¥ Did
you testify to that down there at the trial f
A. No, sir, not eight o'clock.
Q. What?
A. Eight o'clock was as soon as I could go to work.
Q. Why7
A. In the morning.
Q. Why it as soon as you could go to workY
A. Because it was the only time the place opened up so I
could get the papers, around eight o'clock.
Q. Did you have to come to Norfolk every morning first?
A. I had to come to Norfolk every morning first.
Q. What was the nature of tho$e papers that you were delivering? Can you tell me 'vhat they looked like? What
was the headline on the top of them, and what was that shape
of themY
·
page 41 ~ A. Son1ething just like that (indicating).
Q. Was it numbered?
A. I don't know what is said; fighting exchange store.
Q. Fighting exchange storeY
A. Yes, sir.
Q. Exchange furniture store, or what is it, do you mean,
or exchange tickets Y
A. Exchange grocery stores.
Q. Exchange grocery stores. You delivered your papers
every day.
A. Yes, sir.
Q. Who did you deliver them to, that is the question?
A. I could not tell you everybody I delivered papers to.
Q. Did you go and deliver them to some independent merchant or did you go and deliver to some factory or plantsY
Did you go around to Money Point 7
A. Went all around Money Point.
Q. Did you deliver any to the Norfolk Creosoting Com:panyT
A. No.
Q. Who did you deliver them to in Money Point t
A. To people, private homes ..
· Q.. Colored people f
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A. Anybody's house.
Q. WhatY
A. Anybody 's house.
Q. Narne any particular person down at Money
·
page 42 } Point.
A. I didn't have no particular house to go to.
Q. Name any particular house you did go toY
A. I can't name any particular house I went to.
Q. You did that work for over a year f
A. N~ar two years ago, and I can't name somebody's house _
I first went to.
Q. How often did you go to the same house Y You say you
'vent out every morning?
A. I didn't go· to the same house every day.
Q. You took one house at the time Y
A. Yes.
Q. Wnen you went down to Money Point did you go to the
fertilizer plant down there Y
A. What would I go to the fertilizer plant for Y
Q. You were fighting exchange stores, you said.
A. The guano plant is not no store.
Q. Don't they have stores down there Y
A. I don't knqw what they have down there.
Q. Do you know of any store at Money PointY
A. No, I don't kn<>w nary store down there.
Q. Wbat' .
.A,. I don't know nary store down there.
Q. Don't you know whether th~r~ is a store theTe!
A~

No.

Q. Don;t yon· know. M~. ~a::ry Cost~n at the post office

called Buell, Vrrgrma t
A. I don ;t know.
·
Q. Which store i~ near the office of the Norfolk
Creosoting Company!
page 43 }

Mr. Rixey: I think this examlnation has gone right far,
and I don't think it has any bearing in this case~o
Mr. Davis: All right.
'

By Mr. Davis~
·
Q. You were sued in this court by Mrs. Cartos for dam-

ages that she sustained, were you notY
A. Yes, sir.
·
Q. And judgment was obtained against you in this court
by Mrs. Cartos for $3,000.007
A. Yes, sir.
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Q. Is that right Y
A. Yes, sir.
Q. On November 6th of 1931. ~{r. Rixey represented the
defendant and you in that snit, did he not t
·
A. Yes, sir.
.Q.. Did you employ him yourself or did the insurance company employ Mr. Rixey as your lawyer Y
~Ir. Rixey: Here is a paper that explains that matter. I
introduce that in evidence.
Mr. Sacks: Let him answer the question.

By Mr. Davis:
Q. You can answer the question.
· A. I don't know who employed him.
Q. You don't know who employed him, but he
was l1ere representing you!

nage 44

~

Mr. Rixey: Ask him if he received that paper.
Mr. Davis: Just a minute. You are getting hot now.
By Mr. Davis:
Q. Who employed him Y
A. I don't know.
Q. I say he was here at that time representing you as your
lawyer?
A. I suppose so.
Mr. Rixey: I want to put that in evidence. You can do it.
Mr. Davis: Do you want me to ask himY
By Mr. Davis:
Q. When did you sig'Il this. Look at that. Is that a chain
store circularY
A. That is not a chain store circular.
Q. What is that'
A. (No response.)
By Mr. Rixey:.
Q. Did you sign that, Willie?
A. Yes, sir.
page 45

~

By Mr. Davis:
Q. How do you know that you signed it?
you sign your name?

Can

•
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I don't think that is a fair question you are asking me
Mr. Davis.
It is not a fair question when I ask you can you sign
name?
I don't think that is a fair question.

The Court: Is that his signature~
lVIr. Davis: No, sir. There is a mark down here but 1
can't tell whether he made the mark.
1\ilr. R.ixey: I have a witness here who was present whou
he did it.
·
By ~fr. Davis:
Q. What were you signing when you signed the paper, if
you say you signed it 1
l\{r. Rixey: R.ead it.
By Mr. Davis:
Q. Can you read it?
1\llr. Rixey: The statute requires that before he can be
examined on a statement of that kind it must be read, a.n.d I
think he ought to read it to him before he a.sks the question.
1\tlr. Davis: Who suggested it 1
The Court: He doesn't deny signing it.
page 46} By Mr. Davis:
Q. Can you read or write¥
A. No, sir.
Q. You can neither read nor write 1
A. No, sir.
1\iir. Rixey: I introduce this in evidence and will read it to
the jury.
NOTE: The paper 'vas read and marked ''Exhibit 2".
RE-DIRECT EXAl\tiiNATION.
By Mr. Rixey:
Q. You signed that paper shortly after the accident, didn't
you!
A. Yes, sir.
Q. Mr. Dawley was present in the office when you signed
it? .
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1res, sir.

.

Q. You knew when you signed it that the insurance:hfr. Sacks : You are leading him.
·
Mr. Rixey: All right, but he is an adverse witness.
By Mr. Rixey:
, Q. When you -signed it you knew the insurance company
claimed that there was no liability under the policy as far
as ·you were concerned, didn't you Y
b{r. Sacks: This witness was put on by Mr. Rixey.
Mr. Rixey: He is an adverse witness.
page 47 } Mr. Sacks: No, he is not.
The Court : His position would _be adverse.
By Mr. Rixey:
Q. You say you did know itY
A. Yes, sir.. ,
Mr. Rix.ey: I have offered tllat paper in evidence. Do
you want Mr. Dawley, who was ·pr~sent as a witness· when
that was signed t
Mr. Sacks: I don't think it is necessary..
RE-CROSS EXAMINATION.
By Mr. Davis:
.
Q. Did you have a- conversation with Mr. Rixey when you
signed that paper?
A. What sort of conversation Y
Q. I asked you did you have one Y
A. I got· a letter and when I got the letter I went up to
his office.
Q. You got a letter from Mr.- Rixeyf
....!J,... No, sir; I got a letter from the court, I believe it was,
or. somebody, and I carried it on up to Mr. Rixey.
Q. Why did you take it to Mr. Rixey's office?
A. That is where Mr. Rubin tola me to take it to.
Q. That is where Mr. Rubin, the man whose car you had, A. Yes..
page 48 ~ Q. Told you to take itY
A. Yes, sir.
Q. What did he tell you to take it to Mr. Rixey forf
A. I don't know what he told me to take it up there for.
Q. You took it up there to him f

0
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A. Yes, sir.
Q. That paper. Did yo"Q. .take the letter that· you. got from
me to himf
A. Yes, sir.
··
Q. You carried that up there!
A. Yes, sir.
·
_,
Q. Was that the paper Mr. Rubin told you to take to himt
A. I guess so.
Q. Was Mr. Rixey present when you signed that paperY
A. Yes, sir.
Q. Whose office was he in 7
A. In his office.
Q. You were in his office when he got you to sign that
paper!
A. In Mr. Rixey's office.
· .Q. What did he tell you when you signed itt
A: I don't know. I dis remember what he told me now.
Q. Did you know what you were signing it for at that timeT
A. I sup.POSe so.
Q. ·You suppose so.· What did you suppose you were doing -it for?
page 49 ~ A. Signe4 it to write.
Q. Signed it to write 7
Mr~ Rixey: The letter speaks for itself, I think. Do you
want Mr. Dawley?
The Court: There is no occasion to put him on.
Mr. Sacks: No, we don't want him.
Mr. R.ixey: The defendant rests, if your Honor pleases.

NIOK CARTOS,
sworn on behalf of the plaintiff, testified in rebuttal as follows:
Examined by Mr. Davis:
Q. Mr. Cartos, your name is Nick Cartos?
A. Yes, sir, Nick Cartos.
Q. ·You own and operate a restaurant in Berkleyt
A. Yes, sir.
. Q. On Liberty Streett
A. Yes; sir.
Q. What number?
A. I used to have 1022 and now it has been changed to
1020.

page

.
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Q. 10207

A. Yes, sir.
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Q. Liberty Street f
A. Yes, sir.
.
Q. The plaintiff in this suit, Mamie C. Cartos, this lady
here, is your wife 1
A. Yes, sir, my wife.
Q. Do you recollect the 22nd of December, 1930, the day
that y9ur wife and your boy, John, were injured in an automobile accident 1 Do you remember that date?
A. Yes, sir.
. .
·Q. Did you see Willie Johnson that day before the accident?
A. Oh, yes.
Q. Where was he when you saw him Y
A. About three hours before he had the accident. He
come down to my place.
.
Q. I \\ill ask you if he was in your restaurant that day?
A. Yes, sir.
Q. What time was it?
A. I think it was between two and three o'clock.
Q. What did he come in there for?
·
A. He come in and got some tobacco.
Q. What did he sayY
A. And my wife was ready to go to Suffolk.
}r~Ir.

Rixey: I object to any conversation that Willie Johnson may have had with him. We are not bound
page 51 ~ by any conversation that may have taken place
between Mr. Cartos and this boy.
Mr. Da:vis: We have a right to contradict Willie Johnson,
who testified that they asked him, Mrs. Cartos did, to take
her to Suffolk.
Mr. Rixey: You have got to lay the foundation before you
can contradict him Y
The Court: You have to lay the foundation.
:h-Ir. Davis: Come down a minute .. Go back up there, J obnson.

WILLIE JOHNSON (col.),
recalled, testified as follows :
Mr. Rixey: You are making Willie Johnson your own witness now.
By Mr. Davis:
Q. I ask you is it not a fact that on December 22nd, between two and three o'clock that afternoon, tha.t you went
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in ~Ir. Nick Cartos' restaurant and his wife and two children were there getting ready to come to Norfolk to take
a bus to Suffolk, and that you inquired of Mr. Nick Cartos,
''Where is your wife and children going?''
A. No, sir.
·
Q. And he told you that they were going to Sufpage 52 } folk, that she was going to pay some taxes, and
you said that you were going to Suffolk on some
business then and you would be glad to take them along; is
that true¥
A. No, sir.
Q. You deny that 7
A. Yes, sir.
Q. I want to serve notice on you I am prepared to contradict you.
Mr. R.ixey: I submit he is his own witness on this propo,
sition, which is collateral to the issue in this case, and he
can't contradict him on it.
The Court: I think you can contradict him. You brought
it out.
Mr. Rixey: I note an exception.

NICI( CARTOS,
recalled on behalf of the plaintiff, tetified in rebuttal as
follows:
Examined by Mr. Davis:
Q. Mr. Oartos, what did Willie Johnson say to you about
going to Suffolk, if anything, in your store or restaurant Y
What did he say to you?
page 53 } A. He asked me that day when he come in to get
his tobacco-my wife was ready to go to Suffolk,
and he asked me, ''Where are your people going''? and I
told him to Suffolk, and he said, •'I am going to Suffolk and
I will take them and carry them to Suffolk,.,, and I told him
all right.
Q. That he would carry your wife and two children to
Au:ffolk!
A. Yes,~: sir.

By Mr. Rixey:
Q. He asked you if they were ready to go to Suffolk Y
J\fr. Davis: Just a minute.
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By Mr. Davis:
,
Q. Did you 9r your wife pay him anything to take her and
'your two children to Suffolk Y
A. No, sir.
. Q. When Willie Johnson came into your restaurant, was
your wife and two children all dressed and ready to leave t"'
go to Suffolk Y
A. Yes, sir, to catch the bus.
Q. To catch the bus f
A. Yes, sir.
Q. Where were they going to catch the busT
A. Get a street car and come to Norfolk and go to Bank
Street to catch the bus.
· Q. Prior to that day, ~{r. Cartos, had you seen Willie Johnson around there often in the day time or in the night time
driving the Ford sedan Y
page 54~ A. I have seen him a lot of times.
Q. Whenf
A. Every day.
Q. What timeT
A. Day and night, one o'clock, two o'clock.
Q. Two o'clock in the morning?
A. Two o'clock at night, one o'clock, twelve o'clock, or
all night long.
Q. All during the night f
A. Yes, sir.
Q. Was he using the automobilef
A. Yes, sir, using the car.
Q. Did he ever park it in front of your placeY
A. Yes, sir, parked it many times in front of my place.
Q. After three o'clock?
A. After three o 'cloclr in the afternoon, and night the
same thing.
Q. Night the ·same thingf
A. The same thing.
CROSS EXAMINATION.

By

~fr.

Rixey:

Q. I understood you to testify that when Willie J oluison

came in he asked you if Mrs. Cartos was ready to go to
Suffolk; is that right Y
A. Well, he asked me, ''Where are you going
page 55 ~ with your folk"Y and J told him they were going
to Suffolk.
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Q.. Didn't you testify before that he came in and asked you
if Mrs. Gartos was ready to go to Suffolk 7
·
·
A. No, sir.
Q. You didn't testify tq that t
A. No, sir.
Mr. Rixey: That is all.
.
~IAMIE C. CA.RTOS,
the plaintiff, being first duly ·sworn, testified in rebuttal as
follows:
Examined by Mr. Davis:· · :·
Q. State your name.
A. Mamie C. Cartos.
Q. You are the plaintiff in this suit against the Hartford
Accident & Indemnity Company, are you notY
.
A. Yes, sir.
Q. You are the wife of Mr. Nick Cartos that just testified
on the witness stand Y
A. Yes, sir.
.
Q. You are the same Mrs. Cartos who obtained a judgment
against Willie Johnson for $3,000.00 in this court on No·
vember 6th, last yearl
page 56 } A. Yes~ sir.
.
Q. For injuries that you received in an automobile accident Y
A. ·Yes, sir.
Q. Have you collected that judgment t
A. No, sir.
Q. Or any part of it 7
A. No, sir.
Q. I will ask you, the da.y that you went to Suffolk, was
what date, if you recollect!
A. I think it was on Monday.
Q. I mean the calendarA. The 22nd.
Q. Of whatY
A. December, 1930.
Q. 1930t
A. Yes.
Q. On that day where did you leave from to go to Suffolk 7
A. I left from in front of our store.
·
Q. Your husband's restaurant on Liberty StreetY
A. Yes, sir.
Q. Who was with you 7
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My two boys.
Your two .sons Y
Yes, sir.
What were their ages Y
.
A. One is seven and the other is nine.
page 57 ~ Q. Did you ask Willie Johnson to take you and
your children to Suffolk Y
A. No, sir.
Q. Where was it that you first saw him that day when you
were getting ·ready to go to Suffolk t
A. He came in the store there.
Q. What was said then T
A. He asked my husband, "Wl)ere is your wife and children going'' Y
A.
Q.
A.
Q.

The Court : Were you there f
·By Mr. Davis:
Q. Were you in the store at that timet
A. Yes, sir.
By the Court :
Q. Did you hear him Y
A. Yes, sir, I heard that.
Q. Ail right.
A. A:p.d he told him he we were getting ready to go to Suffolk, and he said, ''I am going, too''.
By Mr. Davis:
.
Q. Were you and your children dressed then f

A.
Q.
A.
Q.

Yes, sir.
How were you going to Suffolk Y
Going on the bus.
How were you going to get the bus f
A. Norfolk.
page 58 ~ Q. And you were to come into Norfolk by what
meansf
A. On the street car.
Q. He said what Y
A. He says, "Where is your wife and children going"T and
he said, ''Going to Suffolk'', and he said, ''I am going to
. Suffolk and I will be glad to take them along'', and Nick
said all right, my husband said that, and he carried us to
Suffolk, and when we got to Suffolk he carried me to my sister's house.
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Q. I will ask you did you pay him anythig for taking
you down there 7
A. No, sir.

CROSS EXAMINATION.
By Mr. Rixey:
Q. You didn't expect Willie to take you 4own there for
nothing, did you 7
A. Didn't expect him to take me for nothing?
Q. Yes.
A. I didn't ask him to take me.
Q. You promised to pay him $2.00 to take yon Y
A. No, sir, I didn't say anything about it; never had any
conversation with him about the question at all.
Q. You didn't expect him to take you for nothing, did
youY
A. I said I didn't ask him to take me. If I had asked him
to take me, of course, I would have paid him, but
page 59 ~ I didn't ask him.
Q. You promised to pay him $2.0!>, but never
paid him?
A. No, I didn't have any conversation with him whatso. ever about the amount
Q. You didn't have any conversation about the amount?
A. No, inded, I didn't.
Q. ·You didn't have any conversation with him about the
amount!
A. No. About the amount to take me to Suffolk 1
Q. Yes. You mean to say you got in the car with him and
went all the way to Suffolk and came back and didn't say
anything to l1im about it at all¥
A. No, sir, I didn't say anything about taking me to Suffolk, no.
Q. You knew Willie Johnson expected to get paid for the
trip, did you ? ·
A. No, I didn't know anything about it. He came in and
asked where was we going, and won't no pay or nothing about
it.
Q. Where were you when that conversation took place f
A. vVhat?
Q. Where were you when that conversation took place between Willie Johnson and your husband?
A. My husband was 'vaiting on him and I was getting some
chewing gum behind the counter right opposite him, getting
ready to go.
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Q. You and your two children both Y
A. Me and my two children were going.
Q. All ready to go 1
A. Yes, ready to go.
Q. When he came in about three o'clock you and your
children were ready to goY
A. Between two and three.
Q. You were behind the counterf
A. Yes.
Q. Willie could see you Y
A. Certainly, he could see me.
Q. Why should he· ask your husband where you were
going?
A. I could not tell vou. You will have to ask him.
Q. He did ask Mr. Cartos, "Where is Mrs. Cartos going"?
A. Yes, he said, ''Where is your wife and children going'' f
Q. And he also said, ''Where is _she'' Y didn't heY
A. He said, ' 'Where is she going'''
.
Q. What business did Willie have to ask where you were
going? Is he familiar to that extentt
A. I could not tell you. He is not familiar with me. I
· don't know whether he is 'vith my husband, or not. He had
been coming in the store and buying things ..
Q. What business did he have coming in the store and
asking where you were goingf
A. I could not tell you. You will have to ask hi!!!_
Q. He has given his reply.
page 61 ~ A. I could not tell you why he asked h.
Q. You would have to pay fare for yourself and
two children, on the bus, if you went, would you Y
A. I certainly would.
Q. If you went on the bus you would not have taken tlie
children?
A. I certainly would have taken my children.
Q. Why did you want to take them?
.
A. Because I take them nearly everywhere I go. Yes, sir,
I sure take my children with me.
Q. You were going to Suffolk to pay some taxes t
A. Yes.
Q. And it was not necessary to have the children with yo11
to pay your taxes Y
A. I always take my children with me.
Q. What?
.A. I always take my children with me, and I went up there
to see my sisters, .too.
·
Q. You never go anywhere without taking your children T

M.
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A. Hardly ever.
· · .. ·
· - Q. Mrs. Cartos, what I want to find out is, I understand
you to say you never promised Willie to pay him anything Y

A. No.
Q~ You know Willie J' ohnson expected to get some ~ay,
but the amount wasn't set; is that it Y
_
·
A. I haven't heard no· talk of any pay.
page 62} Q. What'
·
·
A. I haven't heard no talk of any pay.
Q. It would have cost you more than $2.00 to hav_e gone to
Suffolk and pay your fare on the bus with the two childrenf·
A. Cost me more than two Y
Q. Yes.
·
.
A. I don't know. It wou~d have cost me-yes, would have
cost me $2.50, $1.25 for my boys.
Q. And if you w-ere to pay Willie Johnson $2.00 you would
have 50e to the good?
A. Willie Johnson hasn't said nothing about any pay and
I haven't promised him any, and I haven't heard talk of any
pay.
.
Q. You knew he wasn't doing it for nothingf
1\fr. Davis: You have asked her six or seven times and she
has answer it.
The C'ourt: Is that all f
Mr. Rixey : No, not yet.
By Mr. Rixey!
Q. What time did you leave your plaee t
A. Between two and three.
Q. Between two and three?
A. Yes .
.Q. 'How lQng would it have taken to ha:ve gotten to Nor.
folk if you had come in on the street car'
A. If I had caught the three o'clock bus goingpage 63 r to Suffolk it would have been four o 'cloc~ whe~ I
·
got there, if 1 had caught the three o'clock bu,s.
. Q. You could not have caught the three o'clock bus, ~ould
you?
· ·
A. I don't remember exactly what tim-e it was, but I was
aiming to catch it.
Q. The four o'clock bus was the bus you _would ha~~ gotten?
·
·
A. I said I was aiming to catch the three o'clock -bus, but
.you never know what is going to happen when you start anywher-e, most especially on the street car.
·-

-------
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Q. It was on the way back from Suffolk that this acci~el?-t
occurred which is the basis of your judgment against Wllhe
Johnson; is that right t
.
A. Speak that over again.
:Q. I say it was on the way back from this trip to Suffolk
that this accident occurred in which you were hurt that
formed the basis of your judgment ag~ainst Willie Johnson!
A. I didn't ask Willie Johnson to take me to Suffolk, but
it was Qn the way back when we was hurt.
pag~
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WILLIE JOHNSON (col.),
recalled, testified as follows:

Exa;mined. by l\{r. Sacks:
Q. Johnson, you didn't pay this judgment, did you f
A. Sir¥
- Q. You haven't paid this judgment ".,.hich Mrs. Carlos got
against you, have you Y
A. No, .~ir. What am I goi:r1g to pay it withY I haven't
got anything to pay it with.
Q. ·You ~re broke, are you f
A. Sirf
Q. You are insolvent, are you Y
A. Yes, sir.
May 2, 1932."

RICHARD MciLW.AINE, (Seal)
Judge of the Court of Law and Chancery of·
the City of Norfolk.
Teste, a .true Copy.

RICHARD MeiLWAINE, Judge.
page 65 ~ CERTIFICATE OF EXCEPTION 2.
- .This is to certify that at the trial of this case, the plain~
~i.ff requested the Court to grant the following instruction

"A''.

INSTRUCTION "A".
. '' The Court instructs the jury that if you believe, fron1
the evidence, that at the time Johnson injured the plaintiff
he was operating the automobile with the express or implied permission of the insured, N. Rubin, mentioned in

1\[ A. Cartos v. Hartford Accident Indem. Co.

53

the insurance policy issued by the defendant; that the plaintiff obtained a judgment against said Johnson for such injuries ; that she has been unnable to collect on said judgment
because of Johnson's insolvency then you must find for the
plaintiff and fix her damages at the amount of said judgment,
with interest thereon from the date thereof and the costs.''
But the Court re·fused to give this instruction as tendered,
and amended it so as to read as follows:
"The Court instructs the jury that if you believe from
the evidence, that at the time Johnson injured the plaintiff
he was operating the automobile with the express or implied permission of the insured, N. Rubin, mentioned in the
insurance policy issued by the defendant; that the plaintiff
obtained a judgment against said Johnson for such inju-·
ries; that she has been unable to collect on said judgment
because of Johnson's insolvency, then you must find for
the plaintiff and fix her damages at the amount of said judgment, with interest thereon from the date thereof, and the
costs, unless you, believe, from the evidence, that at the time
.~he wa ..~ inj-ured she was being carried for pay or
page 66 ~ so·me othe·r consideration.''
Counsel for the plaintiff claim that they objected to the
amending of said instruction and of the granting thereof as
amended, in lieu of Instruction ''A'' as tendered by them, on
the ground that one act of making charge for transporting
passengers would not convert the insured automobile from
a pleasure car to a for-hire car, and they further contend
that the Court overruled their said objection and granted
Instruction ''A'' as amended, and to which action of the
Court in amending said instruction and granting it as
amended the plaintiff excepted. But the Court does not recall the plaintiff making any objection to such amendment
of Instruction "A", and if such objection was made, it did
not register on the Court's mind ..
Teste: this 2nd day of 1\fay, 1932.

RICH.A.RD MciLWAINE, Judge.

(Seal)

CERTIFICATE OF EXCEPTION NO. 3.
This is to certify that the following instructions were the
only instructions granted at the trial of this case.
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INSTRUCTION "A''.

''The Court instructs the Jury. that if you believe, frorn
the evidence, that at the time Johnson injured the plaintiff
he was operating the automobile with the express or implied
permission of the insured, N. Rubin, mentioned in the insurance policy issued by the defendant; that the plaintiff obtained a judgment against Johnson for such injuries; that
she has been unable to collect on said judgment
page 67 ~ because of Johnson's insolvency, then you must
find for the plaintiff and fix her damages at the
amount of said judgment, with interest thereon from the
date thereof, and the costs, unless you believe, from the evidence, that at the time she was injured she was being carried for pay or some other consideration.''
INSTRUCTION NO. 2..
'' The Court instructs the jury that it is the province of
the Court to construe the policy of insurance, and ascer·
tain its meaning; and it is the duty of the jury to accept the
construction placed on said policy by the Court, and in arriv'ing at your verdict to be guided by the instructions of the
Court.''
INSTRUCTION NO. 3..

·

"The Court instructs the jury tltat the burden of proof
is upon the plaintiff to prove affirmatively by a preponderance of the evidence that the trip from Norfolk to Suffolk
and return· at the time of the accident was being made with
the permission of Mr. Rubin. If, after hearing all the evidence, you are of opinion that·the plaintiff has failed to bear
this burden of proof, you should find for the defendant.''
INSTRUCTION NUMBER 5.
''The Court instructs the jury that if you believe from
the evidence that l\irs. Cartos promised to pa.y Willie Johnson for taking her to Suffolk and bringing her back, then
there is no liability under the policy, and you should find for
the defendant.''

INSTRUCTION NUMBER 6.
''The Conrt instructs the jt'lry, that if you believe from
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the evidence, that a.t the time of the accident Wilpage 68 }- lie J olmson was carrying 1\:Irs. Cartos for a consideration, there is no liability under the policy,
and you should find for the defendant.."
Teste: this 2nd day_ of May, 1932..
RICHARD ·MciLWAINE, J'udge.

(Seal)

CERTIFICATE OF. EXCEPTION NO. 4.
This is to certify that the following Instruction 3 was
·granted over the objection of the plaintiff, and counsel for
the plaintiff claim that they objected to the granting of Instructions 5 a.nd 6, but the Court does not recall any objec.tions being made to the granting of Instructions 5 and 6.
. INSTRUCTION NO. 3.
"The Court instructs the jury that the burden of proof
is upon the plahitiff to prove affirmatively by a preponderance of the evidence that the trip from Norfolk to Suffolk and
return at the time o·f the accident was being made with the
permission of Mr. Rubin. If, after hearing all. the evidence,
you are of opinion that the plaintiff has failed to bear this
burden of proof, you should find for the defendant'"·
The plaintiff objected to Instruction Number 3, on the
ground that it was contrary to the evidence in this case.
The evidence shows that the operator of the automobile
had general permission from the owner to u·se it, which, of
course, would include his right to drive it from. Norfolk to
.Suffolk and ba~k. This instruction undertook to tell the
jury that before the plaintiff could recover, she had to prove
affirmatively, by a preponderance of the evidence, that this
particular trip from Norfolk to Suffolk and repage 69 }- turn, and on which she was injured, was expressly
authorized by the owner of the automobile. The
jury, from reading this instruction, may have gotten the
imp~ssion that e-ven though the operator of the automobile
had the general permission from the owner to use it, that
before a recovery could be had in this case the plaintiff had
to prove, by a. preponderance of the evidence, that the opoerator thereof also obtained additional and express permission from the owner to make this particular trip from Nor·
folk to Suffolk and back.
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Instruction Number 5 reads as follows:

INSTRUCTION NO. 5.
''The Court instructs the jury that if you belive, from
the evidence, that Mrs. Cartos promiesd to pay Willie Johnson for taking hel" to Suffolk and bringing her back, then
there is no liability under the policy, and you should find
for the defendant.''
Counsel for the plaintiff claim that they objected to the
granting of this instruction because it was contrary to law
and the terms of the policy sued on. By that instruction the
jury was told that no recovery could be had if the plaintiff
promised to pay the ·operator of the automobile for taking her to Suffolk and back, because one act of charging for
the transportation of passengers did not convert the insured
automobile from a private car into a for-hire car.
Instruction Number 6 reads as follows:
INSTRUCTION NO. 6.
''The Court instructs the jury that if you believ-e, from
the ·evidence, that at the time of the accident Willie John·
son was carrying Mrs. Cartos, for a consideration, there is
no liability under the policy, and you should find
page. 70 ~ for the defendant."
Counsel for th.e plaintiff claim that they objected to the
granting of this instruction on the ground that it is is contrary to the law and the terms of the policy sued on, for
the reason that it told the jury that no recovery could be
had if the plaintiff paid a consideration to the operator of
the car for her transportation, for the reason that one act
of charging for the transportation of passengers did not
convert the automobile from a pleasure car into a for-hire
car.
And counsel for the plaintiff further contend that the
Court overruled their objections to the aforementioned instructions 5 and 6, and that they excepted to the action of the
Court in so overruling their objections, but the Court does
not recall any objections being made to the granting of Instructions 5 and 6. And if such ob,jections and exception~
were made they did not register on the Court's mind.
Teste: this 2nd day of May, 1932.
RICHARD MciLWAINE, Judge.

(Seal)
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page 71 } CERTIFICATE OF EXCEPTION NO. 5.
This is to certify that after the evidence was in and the
instructions mentioned in Certificate of Exception No. 3,
had been granted, and the jury having heard the argument
9f .counsel, the jury returned a verdict in the words as follows:
"We, the jury, find for the defendant. (signed Frank L.
Anderson, Foreman.''
Whereupon the plaintiff moved the Court to set aside
the verdict and grant a new trial on the following grounds :
(1) Tha.t the verdict was contrary to the law and the
evidence.

(2) Because of the granting by the Court of improper instructions for the defendant over the objection of the plaintiff.
But the Court overruled said motion and entered judgment against the plaintiff in accordance with the verdict of
the jury, to which action of the Court in so overruling the
motion of the plaintiff to set aside the verdict and grant her
a new trial, the plaintiff duly excepted.
Teste: this 2nd day of May, 1932.
RICfiARD

~IciLWAINE,

Judge.

(Seal)

page 72 ~

The following is the Notice in Writing of the
plaintiff to the defendant that she will present her
certificates of exception to the Court to be signed and made a
part of the record in said case, and that the plaintiff will apply
to the Clerk for a transcripe of the record in said case.
NOTICE.
To Hartford
tion:

A.~cident

and Indemnity Company, a corpora-

Notice is hereby given you that
1932, at nine-thirty o'clock A. 1\ti.,
the undersigned can be heard, the
her certificates of exceptions to the

on the 3nd day of May,
or so soon thereafter as
undersigned will present
Honorable Richard Mcil-
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waine, Jndg·e of the Court of Law and Chancery of the City
of Norfolk, Virginia, at his office, in her action against you
recently pending in said Court.
.And you are further notified that on the same date at noon,
the undersigned shall apply to the Clerk of said Court for a
transcript .of the record in said case, in order to apply for
a writ of error and superset},eas.
MAMIE C. CARTOS,
By Q. C. DAVIS, Jr.,
per H. A. S. and
HERMAN A. SACKS,
Her Counsel.
Service accepted this 27th day of April, 1923.

RIXEY & RIXEY,
Attorneys for Hartford Accident and
Indemnity Company, a corporation.
page

13 } Vi_rginia:

.
In the Clerk's Office of the Court of Law and
Cha;ncery of the City of Norfolk.
·
·

I, W. L. Prieur, Jr., Clerk of the Court of Law and Chan:cery of the Ctty of Norfolk, do herelly certify that the foregoing and annexed is a true transcript of the record in the
snit of Mamie C. Cartos, plaintiff, vs. Hartford Accident and
Indemnity ·Company, a Corporation, defendant, lately pending in said Court.
I further certify that the said copy was not made up and'
completed until the defendant had had due notice of the making· of the same and the intention of the plaintiff to take an
appeal therein.
Given under my· hand this 23rd day of May, 1932.
. W.

~.

PRIEUR, Jr., Cler1..

Fee for this record $22.00.
A Copy-Teste :
H. STEWART JONES, C. C.

·.,
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