L,\

Record

No. 1320

ABE LEVITIN, Plaintiff in Error,
[

v.

NORFOLK NATIONAL BANK OF COMMERCE
& TRUSTS, Defendant in Error.

FROM THJ!: LAW AND CHANCERY COURT OF CITY OF NORFOLK.

''The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements."
The foregoing in printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.

(;31/!6?{-

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

ABE LEVITIN, Plaintiff in Error,
versus

NORFOLK NATIONAL BANK OF COMI\1:ERCE &
TRUSTS, Def-endant in Error.

To the Honor(l)ble Justices of said Court:

Petitioner, Abe Levitin, hereinafter often called defendant,
respectfully repres-ents that he is aggrieved by a judgment
of the Court of Law and Chancery of the City of Norfolk, entered the 5th day of July, 1932, in an action of assumpsit,
brought against American Hotel Corporation, W. T. Eastwood and petitioner, by Norfolk National Bank of Commerce
& Trusts on a declaration claiming damages of $25,000.00
(R., 3), which judgment was rendered for $22,124.35 ·with interest thereon from the 15th day of March,_1932, and $2,212.43
attorney's fees and costs (R., 6). A transcript of the record
is herewith filed, to which reference is made.
Tlie defendant, W. T. Eastwood, pleaded or suggested bankruptcy, and judgment was not rendered against him (R., 6),
and American Hotel Corporation is now in bankruptcy.
There was never a trial on the merits at all, the court
shutting off all defences asserted on the ground that the
plaintiff was entitled to an office judgment, and that the office
judgment became final on the 18th day of June, 1932.
THE ERRORS ASSIGNED ARE, that the Court of Law
. and Chancery erred:
1. In striking out the affidavits filed May 19, 1932 (R., 6, 10).

2. In striking out and refusing the pleas· (R., 6).
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3. In striking out and refusing the· affidavit offered (R., 11,
6).
4. In allo,ving the Sergeant of Portsmouth to amend his
returns and still not allowing deferloo to be made.
5. In holding that· plaintiff was entitled to a final judgment
as of June 18, 1932, and refusing to allow defendant to make
defence (R., 6).
THE FACTS, which are merely facts as to the condition
of the proceedings, as there ·was no trial, are :
Plaintiff brought an action of assu·mpsit claiming da1nages
of $25,000 (R., 1), and asserting that defendants owed a
balance of $22,124.35 with interest from March 15, 1932, on. a
note, and for an attorney's fee plaintiff had incurred of
$2,212.43, and being so indebted promised to pay the same
although requested ''to the damage of the said plaintiff of
twenty-five thousand ($25,000) Dollars''.
This declaration was :filed at the Rules beginning the first
Monday in May, 1932 (R., 1), but this defendant and American
Hotel Corporation not being served with proces·s an alias was
issued as to them ( R., 4) returnable to Rules beginning the
first Monday in June, 1932, which was June 6.
At those very rules Abe Levitin and American Hotel Corporation, by their attorney, promptly appeared in th~ Clerk's
Office, and ·each filed an affidavit (R., 4, 10). These affidavits,
·only that of Levitin being now of interest (R., 10), averred
that he had endorsed a note for American Hotel Corporation,
the maker, but that the maker had from time to time made
payments on account 'vhich should have been credited on the
note ''and to the best of his information and belief; the· said
sum of $22,124.35 is not the balance due on the said note but
the said balance due is ·for a considerably less sum than
$22,124.35 ''.
.
Levitin, the endorser, did not know the exact credits, he
swore as accurately as he could in this affidavit. No objection
was made to the filing of this affidavit, the Clerk must have
regarded it as sufficient, for he entered no office judgment,
and the case went on the court docket. The last day of the
curren't term was Saturday, June 18, 1932, and the next term
began l\1:onday, June 20, 1932.
On Saturday, June 25, 1932 (R., 5 ), the plaintiff, and Levitin
and The American Hotel Corporation appeared in court,
these two defendants tendered pleas of general issue, and the
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plaintiff moved to allow amendments to the returns of the
officer, and objected to the filing of these pleas of gener.al
issue, and these two defendants tendered to the court the
said affidavits they had already :filed a.t Rules, and the plaintiff moved for a final judgment nunc pt·o tunc as of June 18,
1932, the last day of the preceding term, to which these two
defendants objected, and the case was continued until the further order of the COl.lrt.
·
On July 1, 1932, came again the plaintiff and these two defendants, and these hvo defendants again tendered the pleas
of general issue, and an additional affidavit marked '' AA''
(R., 11). This affidavit r.eads:
''AFFIDAVIT A. A.
This day personally appeared before the undersigned.
Notary Public hi and for the City of Norfolk, in the State of
Virginia, Abe Levitin, one of the defendants in the a.bove
entitled cause and made oath before n1e in 1ny said City that
the plaintiff in this case is not entitled, as the affiant verily
believes, to recover more than $22,124.35 and interest with
a reasonable attorney's fee, and affiant ve1ily believes -that the
amount of such reasonable attorney's fee should be fixed by
the court and for a great deal less than $2,212.43, the amount
of attorney's fee clain1ed by the plaintiff, but it is impossible
for the affiant to swear to what is a reasonable attorney's fee
absolutely, as that is a 1natter for decision by the court.
Affiant also verily believes that the plaintiff is not entitled
to recover ·even the whole of said $22,124.35, as he verily believes that there are various credits which should be applied
thereon from rents on securities held by the- plaintiff, the
amounts of which credits are unknown to affiant and unknown
to the def·endants, but which affiant verily believes, amount
to considerable money.
.And this affiant makes this affidavit on behalf of himself
as defendant, and as agent for American Hotel Corporation.

.ABE LEVITIN.
. Subseribed and sworn to before me in my said City and·
State this 1st day of July, 1932.
MARY B. SALE,
Notary Public.''
!•.
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To the filing thereof plaintiff objected,· and the ease was
continued until the further order of the court.
It is to be noted that July 1, 1932, was within the first
fifteen days of the term, which began June 20, 1932.
On July 5, 1932, c.ame again the parties, and the court
heard oral evidence as to the service of the summons and
affidavits with the summons, and thereupon allowed the plaintiff to have the Sergeant of Portsmouth amend his returns
and these two defendants excepted. Then the court struck
out all affidavits for defendants and all pleas and entered
final judgment for plaintiff nunc pro tunc as of June 18, 1932,
the last da.y of the preceding term, for $22,124.35 and interest
thereon from March 15, 1932, and $2,212.43 attorney's fee,
without a particle of evidence to support the judgment, solely
upon the theory that there was a. final judgment compelled
by section 6134 of the Code a.s it then stood and proper affidavits and defences had not been offered in time.
S'ection 6134 of the Code, as it stood June 18, 1932, reads
as follows:
''Every judgment entered in the office in a case wherein
there is no order for an inquiry of damages, and every nonsuit or dismission entered therein, shall, if not previously set
aside, become a final judgment, if the case be in a Circuit
Court, on the adjournment of the next term or at the close
of the fifteenth day ther·eof (which ever shall happen first),
or if the case be in the Circuit Court of the City of Richmond, or in the Law and Equity Court of the ·said City,
or in the Court of Law and Chancery of the City of Norfolk,
or in the Court of La'v and Chance·ry of the City of Roanoke,
and be matured a.t the rules, and docketed during the term
of the court, on the adjournment of said term, and if it be
in a corporation court on the adjournment of the next term
designated for the trial of civil cases in which juries are required, or at the close of the fifteenth day thereof (which ever
shall happen first), and have the same effect, by way of lien
or otherwise, as a judgment rendered in the court at such
term. Every such judgment for any plaintiff shall be for the
principal sum due, "ith interest thereon from the time it became paya.ble· (or commenced bearing interest), till payment,
unless it be in such action as is mentioned in section fifty-seven
hundred a.nd sixty in which ease it shall be according to that
section; provided, that no judgment by default on a scire
facias or summons shall become final within two weeks after
the servic.e of such process.''

.A. Levitin v. Norfolk Nat. Bk. of Commerce & Tr's.

5

The Court of Law and Chancery of the City of Norfolk
in the present case regarded this sta.tute as binding upon
it and conclusive, and rendered judgment July 5th, 1932, saying in part (R.,. 5-7) :
''This day came again the parties, by their attorneys, and
the Court being of opinion from evidence heard in open
Court, that copies of the sumn1ons and affidavits were duly
served on each of the· defendants, Abe Levitin and American
Hotel Corporation, on the lOth day of Ma.y, 1932, in the City
of Portsmout4 by the Sergeant of said City, does allow the
said Sergeant to amend his returns by showing such service,
and the .same is amended accordingly. .And the Court is further of the opinion that the office judgment against eac.h of
said defendants, Abe Levitin and American IIotel Corporation, to which the plaintiff was entitled, and 'vhich should
have been duly entered,. at the rules by the Clerk, became
final on the 18th day of June, 1932, the last day of the l\fay
term of this court, accordingly the court doth overrule all
objections made by the said defendants to a.n1ending said
returns and to the said affidavit, aJld doth strike out the affi..
davits filed herein on the 19th clay of lVIay, 1932, because not
acc01npanied by any plea, and also because plainly insuffic.ient,
and doth refus-e to allo'v any pleas or affidavits tendered by
the said defendants after the 18th day of June, 1932, to be
:filed, or, if :filed, doth strike out the same; and it is therefore
considered by the court that the plaintiff do recover of the
defendants, Abe Levitin and American Hotel Corporation, the
sum of $22,124.35, with interest thereon from the 15th day of
1\farch, 1932, until paid, and $2,212.43 attorney's fee, and
costs. It is alleged that the plaintiff is a banking institution
and that said notes have been assessed for ta.xation as a
part of the capital of plaintiff, and the homestead exemption
is waived.
And the court doth hereby make part of the record each of
the affidavits filed or tendered on behalf of these two defendants, and the pleas of general issue tendered by them.
And each of these two defendants duly excepted to each
of the rulings of the court against them, to-wit: first to
striking· out the affidavits :filed l\iay 19th, '1932, on the ground
that these in substance satisfied the statutes and 'vere as
certain as the case would permit, especially section 6133 o~
the Code and showed a defence, and in substance were pleas:
Second: That section 6134 of the Code of Virginia, in ~o
far as it put this court and a fe'v otl1ers on a different basis
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from other courts, as the statute stood on June 18th, 1932, was
unconstitutional and void, a.s contrary to section 63 of the
Constitution of Virginia, as being a local special or private
law regulating the practice in, jurisdiction of, and changing
the rules of evidence in' a judicial proceeding and inquiry
before this court, and providing and changing the methods
of collecting debts or enforcing judgments.
. Third: That the affidavit relied upon by plaintiff did not
show the date from 'vhich interest was claimed on the attorney's fee, and ·so did not satisfy the statute.
Fourth: That the geneiur issue was tendered in due time on
June 25th, 1932, and also o . July 1, 1932, and that the affidavit
marked '' AA'' tendered · uly 1st, 1932, satisfied the statute
and was in due time, during the first 15 days of the term,
which term began June 20, 1932.
Fifth: That no account, note or contract was served on
these defendants as required by statute, nor any copy there·
of.
Sixth: That no amendment should have been allowed by
the Sergea-nt which would shut out these defendants from
making defence or to make an order nunc pro tunc or by relation ba.ck.
Seventh: That the court erred in entering judgment
ag·ainst each of these two defendants for the reasons above
stated, and also because it appeared on the face of the papers
that plaintiff wa.s not entitled to the attorney's fee of $2,212.43
claimed.''
The action of the Court of Law and Chancery of the City
of Norfolk cannot be justified unless under Section 6134 of the
Code as it stood J uue 18, 1932, when it gave especial rights
to said Court of·Law and Chancery and three other courts;
and not even then unless the statute 'vas valid and had been
complied with.
This section was amended by the General Asembly of 1932,
at the request of The Virginia State Bar Association, by
eliminating the special provisions as to the said Court of
lJR.w and Chancery and the other three favored courts, and
n1aking a uniform rule of statewide application. (Acts 1932,
page 375.) The special provisions as to certain courts had
fQr several years been rr.egarded as unfair and unconstitu-
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tional by some lawyers. If that section, before the recent
amendment, were valid as to the favored courts, a judgment
could become final before it was called on a single docket,
while in all other courts it. must be called on a docket and
fifteen days thereafter pass before it became :final.
It is perfectly manifest that the. section as to the favored
courts was unconstitutional a.s contrary both to the spirit
and letter of section 63 of the Virginia Constitution, which
says, in part :
''The General assembly shall not enact any local, special
or private law in the· following cases :

•

•

•

'' 3. Regulating the practice in, or the jurisdiction of, or
changing the rules of evidence in any judicial proceeding or
inquiry before .the courts or othe·r tribunals, or providing or
changing the 'methods of collecting debts, or enforcing judgments or prescribing the effect of judicial sales of realty."
This 'vise provision of the Constitution was to make state\vide the practice in the courts and the methods of collecting
debts and to have the la"\v so that a lawyer from any part
of the state would be familiar wit.h the uniform practice in
all of the courts.
S'ection 6134, before its recent amendment, totally viola.ted
this constitutional requirement. It made collection of debts
in four specially named courts peculiar to those courts, and
made regulations of practice in those four courts special and
local to those courts only. In the very case at bar counsel
for defendant on June 18th, was not a Norfolk lawyer, and yet
by section 6134 a special practice and method for collecting a
debt in ·one Norfolk court was applied.
The unfairness and unconstitutionality of this statute was
r·eadily seen by the State Bar Association and the General
Assembly, when called to their attention, and amended, but
the amendment did not take effect until June 20, 1932, ninety
days after the adjournment of the General Assembly.
·.
If this section of the Code \Vas unconstitutional on the
point involved, a.s we ·most earnestly assert, that ends the
·
case, and makes a reversal necessary.
. The ease of Q1.tesinberry vs. Hull, decided by this court
September 22; 1932, 165 S. E. 382, holding that a special
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provision as to a trial Justice in Carroll County was unconstitutional, conclusively shows the unconstitutionality of the
provision as to the Court of Law and Chancery of the City
of Norfolk in the instant case.
But even if that section of the Code had been valid, still
the judgment should not have been entered, and should be reversed and remanded for trial, because:
a. The case had not matured at Rules and been docketed
during the term of court ending June 18th. It apparently
had not been docketed at aU.
·
b. The declaration and affidavit for the plaintiff therewith
sho·wed on their faces that the huge attorney's fee of $2,212.43
was not reasonable and should not have been allowed, and
neither did the affidavit state from what date interest should
run on this, :a.s expressly required by section 6133 of the
Code to obtain an office judgment.
c. No copy of any account was served on defendant.
d. The affidavits :filed the :first Monday in June, at Rules
(R., 4, 9, 10) 'vere in ample time and substantially satisfied
section 6134 of the Code.
e. Tha.t the June 25th, and July 1st pleas and the affidavit
of July 1st, were all in due time, during the :first fifteen days
of the term, and satis.fied the statute.
f. Furthermore, we submit the case had never been properly
matured as to Levitin and American Hotel Corporation on
June 18th, 1932.
·
The original process served on them (see certified copy)
was void. It was dated April 30th, 1932, and returnable
''at the Rules to be holden by the said court, on the First
Monday in Monday, 1932''.
Another process was served on Eastwood returnable to the
First Ma.y Rules, and the declaration was filed at First May
Rules. We submit that this .filing, as to Levitin and American Hotel Corporation, was no filing a.t all.
Another process (see certified copy) was issued ~{ay 2nd,
1932, returnable to Rules beginning the First Monday in
June, 1932, and served on L-evitin and Am~rican Hotel Corporation. There was no :filing of a new declaration a.t the
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June Rules, nor. any attempt to re-:file the old one, and we
submit that as to Levitin and the American Hotel Corporation, they did not have to go back to former rules to look
for the declaration.
This petition is adopted as the opening brief, a. copy hereof
was mailed counsel for sa.id Bank on October 21, 1932, and
oral argument on this petition is requested.
Petitioner prays that a writ of eror may be granted, said
errors corrected, said judgment reviewed and reversed, a
proper trial ordered, and such other relief granted as may be
adapted to the nature of the case.
ABE LEVITIN.
By A. A. BANGEL,
JAS. G. 1\fARTIN,
Counsel.
October 21, 1932.
I, J as. G. l\1artin, counsel practicing in the Supreme Court
of Appeals of Virginia, certify that in my opinion sufficient
n1atter of error appears in the proceedings and judgment
shown by the foregoing record and petition to make it proper
for the same to be reviewed by this court.
JAS. G. MARTIN.
Received October 22, 1932.

H. S. J.
Writ of error awarded.
1932.

Bond, $300.00.

November 22,

VIRGINIA:
PLEAS before the Court of Law and Chancery of the
City of Norfolk, at the Court House of said City, on Tuesday the 5th day of July, 1932.
,!

BE IT REMEl\IBERED, that heretofore, to-wit: At rules
held in the Clerk's Office of said Court on the First Monday
in 1\iay, 1932, came Norfolk Na.tional Bank of Commerce and
Trusts, a corporation, plaintiff, by its attorneys, and filed
its declaration against American Hotel Corporation, a corporation, Abe Levitin, and "'\V. T. Eastwood, defendants; in
·
the words and figures following:
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Norfolk National Bank of Commerce and Trusts, a corporation, complains of American Hotel Corporation ; Abe Levitin
and W. T. Eastwood, of a plea of trespass on the case in
assumpsit; for this, to-wit; that heretofore, to-wit, on the
16th day of December, 1931, in the City of Norfolk, Virginia,
the defendant, American Hotel Corporation, made its certain
promissory note in writing, bearing date the 16th day of December, 1931, and thereby promised to pay to the order of
Norfolk National Bank of Commerce and Trusts, the sum of
twenty eight thousand, twenty one and forty six hundredths
($28,021.46) dollars ninety days after date, together with any
attorneys fee- incurred by the said plaintiff, for value ·received, and the defendants, Abe Levitin and W. T. Eastwood, then and there ·endorsed tl1e said note, and therein·
waived in writing the benefit of their homestead exemption'
and presentment, demand, protest and notice of
page 2 ~ dishonor of the said note; and the said defendants
then a.nd there· delivered the said note to the said
Norfolk National Bank of Commerce and Trusts, for value,
which said Norfolk N a.tional Bank of Commerce and Trusts
is no'v the holder thereof; and thereafter incurred attorneys
fees amounting to twenty two hundred twelve dollars arid
forty three cents ($2,212.43) in and about endeavoring to collect the said note; said defendants then and there became
liable to pay to the said plaintiff the said sums of money;
that thereafter the said defendant made payments upon the
principal and interest of the said note so that there is now
due thereon the sum of twenty two thousand, one hundred
twenty four dollars and thirty five cents ($22,124.35) with interest from March 15, 1932, until paid, together with an attorneys fee of $2,212.43, incurred by the plaintiff; and they, the
defendants, being so indebted, afterwards, to-wit, on the 15th
day of March, 1932, undertood and faithfully promised the
said plaintiff to pay to it the· said sums of money, and the
said plaintiff hath hitherto often demanded of the said defendants that they pay to it, the said plaintiff, the said sums
of money.
And the plaintiff further a.vers that it is a corporation
enga.goed in the business of banking, and that the sa.id note
constitutes a. portion of its capital used in its said business,
and· that the said note is not taxable to it as such.
Y ()t the said defendants not rega.rding their said several
promises and undertakings, but contriving and intending to
deceive a.nd defraud the said plaintiff in this behalf did not
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pay to the said, plaintiff. the said sums of money,. or
any part thereof; nor have the said defendants at
any time before or afterwards paid the said sums
of money, or any part thereof, to the said plaintiff, or to
any one on its behalf, although o~ten requested so to do, but
hath hitherto wholly neglected and refused, and still do neglect and refuse, to pay the same.; to the damage of the said
plaintiff of hYenty five thousand ($25,000) Dollars, and therefore it brings its suite.
page 3

~

HUGH W. DAVIS & WILLIAM L. PARI{.ER,
HUGH W. DAVIS' AND WILLIAM L. PARKER, p. q.
State of Virginia,
Corporation of the City of Norfolk, to-wit:
This day personally appeared befor me, a Notary Public
in and for the corporation aforesaid, in the said St~te, J oh~
S. Alfriend, and made oath before me in my said City that
·he is Cashier of Norfolk National Bank of Commerce and
Trusts, plaintiff in the foregoing declaration, and has been
duly authorized to make this proof, and that to the best of his
knowled~e and belief the· plaintiff's claim against the defendants in the said action is twenty two thousand, one. hundred
twenty four dollars and thirty five cents ($22,124.35) plus an
attorney's fee of twenty two hundred hvelve dollars and forty
three cents ($2,212.43) ; that such amounts are justly due,
·and that the plaintiff claims interest on the said sum of $22,124.35 fr01n the 15th dat of March, 1932, until paid.

JOHN S. ALFRIEND.
JOHN S. ALFRIEND.
Subscribed and sworn to before me in my City of Norfolk,
Virginia, this 30th day of April, 1932.

ELEANOR STOIQUSBURY,
Notary Public.
· My commission expires the 7th day of August, 1935.
page 4
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Whereupon the defendant W. T. Eastwood, being
duly summoned, and the said defendant, W. T.
Eastwood failing to appear a conditional judgment was entered against the defendant, W. T. Eastwood; and a.n alias
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summons was issued against said defendants, An!-erican Hotel
Corporation and Abe- Levitin, to 1st. June RuleB, 1932.
And afterwards : At rules held in the said Clerk's Office,
'on the ·First Monday in June, 1932, came again the plaintiff,
by its Attorneys, and also came the defendants American
Hotel Corporation and Abe Levitin, by their attorneys, and
thereupon these two defendants :filed in the said Clerk's Office
their separate affidavits, which said affidavits appear in the
defendants bill of exceptions No. 1.
·
And afterwards: In the Court of Law and Chancery of
·the City of Norfolk, on the 1st. day of July, 1932.
This day again came said plaintiff, by counsel, and said
American Hotel Corporation and Abe Levitin, by counsel,
and said American Hotel Corporation and Abe Levitin again
tendered the pleas of the general issue, which were tendered
for the "first time June 25, 1932, and an affidavit therewith
marked on its back "A. A." for identification and made parf
of the record in this case,. this day offered for the :first time,
to the :filing of which pleas and affidavit plaintiff objected and
the court not being ready to decide as to the same doth continue the matter until the further· order of the Court.
And the plaintiff moved the Court to allow the Deputy
Sergeant of the City of Portsmouth to amend his
page 5 ~ returns in this case to which said American Hotel
Corporation and Abe Levitin objected, and the
Court having heard some evidence on this subject doth con-·
tinue the further hearing and consideration thereof until the
further order .of the Court.
And on Saturday, June 25th, 1932, said American Hotel
Corporation and Abe Levitin tendered pleas of general issue
and plaintiff moved to allow amendments to said returns, and
plaintiff then objected to said pleas being filed, and said
American Hotel Corporation and Abe Levitin, objected to
amending said returns, which matters were on that day continued by the Court until the further order of the Court, and
on that day these two defendants likewise tendered the two
affidavits shown :filed J\fay 19, 1932, by the files marks of the
Clerk to which two affidavits plaintiff objected, and which
matter ''ra.s continued by the Court until the further order of
the Court, and also on that day plaintiff moved the Court for
a final judgment as of June 18th, .1932, the last day of the
next preceeding term of this Court, against these two defend-
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ants, to which they objected, and which matter was continued
by the Court until the further order of the Court..
·
And now, In said Court, on the 5th day of July, l932.
This day came again the parties, by their attorneys, and
the Court being of opinion from evidence heard in open Court,
that copies o£ the summons and affidavits were duly served
on each of the defendants, Abe Levitin and American Hotel
Corporation, on the lOth day of May, 1932, in the City of
Portsmouth by the s·ergeant of said City, does allow
page 6 ~ the said Sergeant to amend his returns by showing
such service, and the same is amended accordingly.
And the Court is further of the opinion that the office judgment against each of said defendants, Abe Levitin and American Hotel Corporation, to 'vhich the plaintiff was entitled,
and which should have been duly entered, at rules by the
Clerk, became .final on the 18th day of June, 1932, the last day
of the :1\tiay term of this Court, accordingly the Court doth
overrule all objections made by the said defendants to amending said returns and to the said affidavit, and doth strike out
the affidavits filed herein on the 19th day of May, 1932, because not accompanied by any plea, and also because plainly
insufficient, and doth refuse to allow any pleas or affidavits
tendered b:y the said defendants after the 18th day of June,
1932, to be :filed, or, if filed, doth strike out the same; and
it is therefore considered by the Court that the· plaintiff do
recover of the defendants, Abe Levitin and American Hotal
Corporation, the sum of $22,124.35, with interest ther.eon
from the 15th day of March, 1932, until paid, and $2,212.43
Attorney's fee, and Costs. It is· alleged that the plaintiff is a
banking institution and that said notes have been assessed
for taxation as a part of the capital of plaintiff, and the homestead exemption is waived.
·
· And the Court doth hereby make part of the record each
of the affidavits filed or tendered on behalf of these two defendants, and the pleas of general issue tendered by them.
And each of these· hvo defendants duly excepted to each of
the rulings of the Court against them, to-wit: first to striking out the affidavits filed 1Iay 19, 1932, on the ground that
these in substance satisfied the statutes and were· as
page 7 ~ certain as the case would permit, especially section
6133 of the Code and showed a defense, and in substance were pleas :

14

Supreme Court of Appeals of Virginia.

Second: That Section 6134 of the Code of Virginia, in so
far as it put this Court and a few others on a different basis
from other Courts, as the statute stood on June 18, 1932, was
unconstitutional· and void, as contrary to section 63 ~f the
constitution of Virginia, as being a local special or private law
regulating the practice in, jurisdiction of, & changing the
rules of evidence in a Judicial proceeding & inquiry before
this Court, and providing and changing the methods of colleeting debts or enforcing judgments.
· Third: That the affidavit relied upon by plaintiff did not
show the date "from 'vhich interest was claimed on the Attorney's fee, and so did not satisfy \the statute.
Fourth: That the general issue was tendered in due time
on June 25th, 1932, and also on July 1st, ·1932, and that the
affidavit marked ''A A'' tendered July 1st, 1932, satisfied
the statute and was in due time, during the first 15 da.ys of the
term, which term began June 20th, 1932.
· Fifth: That no account, note ov contract was served on ·
as required by staute, nor any copy theref.

~hese d~fendants

Sbdh: That no amendment should have been allowed by
the Sergeant which would shut out these defendants from
making defe_nce or to make an order nunc pro tunc or by relation back.
Seventh: That the Court erred in entering judgment
each o~ these two defendants for the reasons above
stated, & also because it appeared on the face of the papers
that plaintiff was not entitled to the attorneys fee of $2,212.43
claimed.
~gainst

And each of these two defendant-s desiring to apply for ~
writ of error and a supersedeas to this judgmentt
page 8 ~ the execution hereof shall be suspended for 60 days
from the end of this term of Court, if proper. suspending bond, with surety, as required ~y law shall be given
before the Clerk of this Court in the penalty of. $25,000.00.
· And·t~ese h'lO defendants :(iled their bill of exceptions No.
l, 'vhich wa.s signed and made a part of the record in the presence of counsel for plaintiff 'vho waived fuflther notice therefor.
.
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The following is the bill of exception referred to in the foregoing order.
Virginia:
In the Court of Law and Chancery of the City of Norfolk.
IN ASSUMPSIT.
Norfolk National Bank of Commerce & Trusts
VB.

American Hotal Corporation, Abe Levitin, etc.
BE IT REMEMBERED that the following three affidavits
were filed on behalf of American Hotel Corporation & Abe
Levitin in this case, and the Court struck out & rejected each
of them, & to the action of the court in so doing each of these
two defendants excepted, on the ground that each affidavit
was according to la\v and valid and in time as claimed by
these defendants in the order of Court entered today and as
herein elalln.ed, to-wit:
page 9}

AFFIDAVIT.

State of Virginia,
City of Portsmouth, To-Wit:
This day persojally appeared before me, A. A. Bangel, a
Notary Public in and for the City aforesaid, in the State of
Virginia, Abe Levitin,· President and Agent for the American Hotal Corporation, who make oath that the Americ~
Hotel Corporation was the maker of a certain note dated the
16th day of December, 1931, payable to Norfolk National
Bank of Commerce & Trusts in the sum of $28,021.46, and
prior thereto did assign, by a.n instrument in writing, all of
the rents of certain stores located in the Southland Hotel
Building on Granby Street, in the City of Norfolk, Virginia.
That the said Norfolk National Bank of Commerce & Trusts
has fl'lom time to time collected certain rents under the said
assignment which had been, or should have been credited on
the said note. That to the best of his knowledge, information
and belief the American Hotel Corporation at the present
time does not owe the said Norfolk National Bank of Com·
meree & Trusts the sum of $22,124.35.

ABE LEVITIN, Pres.

Supreme Court of Appeals of Virginia .
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. .. Subscribed and sworn to before me, in my City and State
aforesaid, this 18th day of May, 1932.

A. A. BANGEL,
Notary Public.
My commission expires on the 23rd da.y of ,June, 1933 ..
page· 10
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AFFIDAVIT.

State of Virginia,
City of Portsmouth, To-Wit=
This day personally appeared before me, A. A. Bangel, a
Notary Public in and for the City aforesaid, in the State
of Virginia, Abe Levitin, ''rho made oath before- me, in my
State and City aforesaid, that he is one of the defendants
in the above entitled case and that he did endorse a note dated
the 16th day of December, 1931, payable io the Norfolk:
National Bank of Commerce & Trusts in the sum of $28,021.46, but the American Hotel Corporation, a corporation,
the make-r of the said note, has paid from time to time certain sums of money to the said Norfolk National Bank of
Commerce & Trusts which have been, or should have· been
credited on the said note, and to the best of his information
and belief, the said sum of $22,124.35 is not the balance due
on the said note but the said balance due is for a considerably less sum than $22,124.35.

ABE

LEVITIN~

Subscribed and. sworn to before me, in my City and State
aforesaid, this 18th day of ~fay, 1932.
A. A. BANGEL,
Notary Public.

lfy commission expires on the 23rd day of June, 1933.
page 11 ~

AFFIDAVIT A. A.

This day personally appeared before the undersigned
Notary Public in and for the City of Norfolk, in the State of
Virginia, Abe Levitin, one of the defendants in the above entitled cause and made oath before me in my said City that

A. Levitin v. Norfolk Nat. Bk. of Commerce & Tr's.

17

the plaintiff in this case is not entitled, as the affiant verily
believes, to recover more than $22,124.35 and interest with a
reasonable attorney's fee, and affiant verily believes that the
amount of such rreasonable attorney's fee should be :fixed by
the court and for a great deal less than $2,212.43, the amount
of attorney's fee claimed by the plaintiff, but it is impossible
for the affiant to swear to what is a reasonable attorney's.
fee absolutely, .as that is a matter for decision by the court."
.Affiant also verily believes that the plaintiff is not entitled
to recover even the whole .of said $22,124.35, as he verily believes that there are various credits which should be applied
thereon from. rents on securities held by the plaintiff, the
amounts of which credits are unknown to affiant and unknown·
to the defendants, but which affiant verily believes amount to
considerable money.
And this affiant makes this affidavit on behalf of himself
as defendant, and as agent for American Hotel Corporation.

ABE LEVITIN.
Subscribed and sworn to before me in my said City and
State this 1st day of July, 1932.
MARY B. SALE,
Notary Public.
page 12
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And these 2 defendants prayed that this their
bill of exceptions No. 1 may be signed, and made
part of the record, in this case, which is done in due time this
5th day of July, 1932, after it properly appeared due notice
had been given counsel for plaintiff of the presenting hereof.
RICHARD MoiLWAINE,
Judge of said Court.

Virginia:
In the Clerk's Office of the Court of Law and Chancery of
the City of Norfolk.
I. W. L. Prieur, Jr., Clerk of the Court of Law and Chancery of the City of Norfolk, do hereby certify that the foregoing and annexed is a true transcript of the record in the
case of Norfolk National Bank of Commerce & Trusts, Plaintiff vs. American Hotel Corporation, Abe Levitin and W. T.
Eastwood, Defendants, late pending in said Court.
I

I

•
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Supreme Court of ·Appeals of Virginia.

·I further certify that the said record was not made up and
completed until the plaintiff had had due notice of the making
of the same and the int.ention of the defendants, American
Hotel Corporation and Abe Levitint to take an appeal therein ..
Given under my hand this 9th day of July, 1932.
W. L. PRIEUR, JR.., Clerk..
Fee for this $12.50.
A Copy-Teste:

H. STEWART

JONES~

C. C.
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