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, IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND.

Record No. 1635

THE PLANTERS NATIONAL BANK OF FREDERICKS-
BURG, VIRGINIA, A CORPORATION,

Versus
E. G- HEFLIN COMPANY, INC,,

PETITION OF THE PLANTERS NATIONAL BANK OF
FREDERICKSBURG, VIRGINTA.

Your petitioner, The Planters National Bank of Fredericks-
burg, Virginia, a corporation (hereinafter referred to as the
Bank), respectfully shows unto your Honors, that it is ag-
grieved by decree entered by the Corporation Court of the
City of Fredericksburg, on the 11th day of December, 1934,
in a certain chancery suit pending in said court, wherein E. G,
Heflin Company, Inc., is plaintiff, and your petltloner is the
chief and real defendant.

A transeript of the record of said suit, duly certified by the
clerk of said court, is herewith presented, from which the
error complained of by your petitioner, may be seen.

FACTS OF THE CASE.

The bank, by deed dated July 29, 1930, conveyed unto the
E. G. Heflin Company, Inc. (hereinafter called the plaintiff),
a certain lot, with buildings, in the City of Fredericksburg,
Va., at the price of $6,500.00.. The transaction was not con-
cluded, however, until October, 1930. Some months previous
to the delivery of the deed in October, plaintiff had paid
$50.00 to A. B. Young, real estate agent, representing the.
Bank, and was to pay $1,450.00 cash on delivery of the deed,.
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and to secure the balance by note and deed of trust. How-
ever, at the time of delivery, the bank accepted from plain-
tiff its unsecured note of $1,450.00, in lieu of cash, which said
note, with interest, was subsequently paid.

At the same time plaintiff executed deed of trust dated
July 30, 1930, conveying the lot to Wm. K. Goolrick, Trus-
tee, to secure note of $5,000.00, with interest, said note being
payable on or before three years from date.

The plaintiff not only paid the $1,450.00 note, with interest,
but paid two years interest, $600.00, on the $5,000.00 trust
note. Subsequently, plaintiff addressed to the bank letter as
follows: _

‘‘Fredericksburg, Va.
January 30, 1933.

“Mr. Wm. K. Gooirick, President,
Planters National Bank of Fredericksbhurg.

Dear Sir:

About two and a half years ago, I purchased from your
Bank a piece of property on Sophia Street with the promise
that within three years the Railroad Company would have
a railroad siding and that this property was to have all the
rights and privileges.

It seéms to me that some evidence of the installation of
this siding should be visible, and I would like to know if any
steps have been taken along this line.

Very truly yours,

E. G. HEFLIN, INC,,
By E. G. HEFLIN, President.’’

(See transeript, page 85.)
Plaintiff also addressed another letter to the Bank, as fol-
lows:
““February 3rd, 1933.

“Mr. Wm. K. Goolrick, President,
Planters National Bank of Fredericksburg,
Fredericksburg, Virginia.

Dear Sir:

On January 30, I wrote you in regards to the short length
of time the Rlchmond Frederlcksburg & Potomac Railroad
Company had to comply with its guarantee to build a spur
track along the property your bank formerly owned on So-
phia Street, Fredericksburg, Va., (as expressed in their let-
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telr of September 6th), to which letter I have received no re-

y.

I notice that the deed from your bank to this Company and
the trust securing the balance of the purchase price over and
above the payment of the $1,500.00 cash was placed on record
in the Clerk’s Office of the Corporation Court on January 31.

You will remember that the chief consideration of my
purchase of the property set out in the deed, was that the
Railroad Company would build a spur track above referred
to, and did not sign the deeds until you had received from
the Railroad Company a guarantee that they would build the
track within the three years specified.

Please let me know at your early convenience What is the
intention of the Railroad Company, since my actions and at-
titude will depend upon what the company expects to do.

Very truly yours,”’
(Transeript, page 86.)

After some further correspondence, which appears in the
{ecord, plaintiff addressed another letter to the bank, as fol-
owS:
“Fredericksburg, Va.:
July 28, 1933.
‘‘Planters National Bank,
of Fredericksburg,
‘Wm. K. Goolrick, President,

- Fredericksburg, V1rg1ma

Gentlemen:

By reason of the failure of the conditions upon which the
canning factory property in Fredericksburg was purchased
by E. G. Heflin Co., Inc., with which you are familiar, which
failure makes the property worthless for uses of the Com-
pany, you are requested to return the consideration paid, an
itemized statement 6f which is as follows:

Cash payment, $1,500.00
Interest three years, 270.00
Interest on $5,000.00 note 2 yrs. 600.00
' $2,370.00

Return of $5,000.00 note.
Very truly yours,

E. G. HEFLIN CO,, INC,,
by E. G. HEFLIN, President.”
(Transeript, page 88.)
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The bank refused the demand made in this letter, plaintiff
thereupon instituted suit, and the lower court rescinded the
contract between the parties.

ALLEGATIONS OF THE BILL.

The bill, a voluminous one, in substance alleges that in the
Spring of 1930, plaintiff’s president, E. G&. Heflin, was ap-
proached by A. B. Young, of the real estate firm of Allison
& Young, with the object of selling to plaintiff the lot men-
tioned, Young acting for the bank; that Young knew plaintiff
desired a lot for planing mill site, and that it should be ad-
jacent to a spur track of the Richmond, Fredericksburg &
Potomac Railroad; that he represented that the lot in ques-
tion would constitute such a site, and told plaintiff that the
Railroad Company had purchased from the Bank a certain
lot adjoining the one he was trying to sell and had obligated
itself to the bank to erect a spur track from its main line,
over the strip which it had also purchased from the bank,
along and in front of the lot which he, Young, wished plain-
tiff to buy, and thence to the lot of the Railroad Company,
mentioned above.

In other words, the lot which plaintiff subsequently pur-
chased from the Bank, was sitnate between the main line of.
the railroad and the lot sold by the bank to the Railroad Com-
pany, which the latter proposed to conneet by a spur track,
accessible to plaintiff’s lot.

The bill further alleges that in the conversations between
Young and Heflin, it was understood that the purchase of
the property depended entirely upon the erection of the spur
track and that its erection was the sole consideration of the
purchase; that the actual agreement was that the trust note
would be paid when the spur track was erected, if erected, in
three years; that before plaintiff would execute deed of trust
he advised Wm. K. Goolrick, president of the Bank that he
desired positive assurance that the Railroad Company had
obligated itself to build the track and that the bank would
guarantee its construction; that thereupon the bank, at his re-
quest, secured a letter from the Railroad Company, setting
out its obligation, which was read by plaintiff before execut-
ing contract. (See this letter infra.) :

The bill, by inference, further alleges that the bank guar-
anteed the building of the track by the Railroad Company;
that this guarantee was not carried out and prays for rescis-
sion of the contract. -
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DEFENDANT DENIES ALLEGATIONS.

Defendant, by answer, denied that Young gave, or had any
authority to give, a guarantee on the part of the bank that
the spur track would be constructed; denied that the bank
or its officers made any guarantees, whatsoever, that the
spur track would be built and alleged that plaintiff pur-
chased the property with full knowledge of all the facts in
connection therewith, being at the time the contract was exe-
cuted, in possession of exactly the same information in refer-
ence to the plans of the Railroad Company, as was the Bank.

ACTION OF THE COURT.

After the taking of testimony, and filing of briefs, the
court, on October 31, 1934, entered a decree reading in part, as
follows, to-wit:

“On consideration whereof, the court doth adjudge, order
and decree that an issue be made up and tried at the bar of
this court to ascertain and determine,

(1) Whether or ‘not the deed of date July 29, 1930, under
- which the Planters National Bank of Fredericksburg, con-
veyed to the E. G. Heflin Company, Inc., a certain lot, was
delivered to the said E. G. Heflin Company, Inec., absolutely,
or upon a condition by the said Planters National Bank of
Fredericksburg. :

"~ ¢(2) Whether or not the deed of trust of date July 29,
1930, in which E. G. Heflin Company, Inc., is the grantor and
Wm. K. Goolrick is Trustee, was delivered absolutely, or
conditionally to the said Wm. K. Goolrick, Trustee, by E. G.
Heflin Company, Inc.””

(See transeript, page 66.)

The court entered this decree of its own motion, neither
side having requested an issue, probably on authority of
Whaitaker v. Lane, 128 Va. 317.

On the same day plaintiff, adopting a novel method of pro-
cedure in a chancery cause, filed written exceptions to the
decree, insisting, ‘‘that the deed and deed of trust in this
cause, should be rescinded, regardless of the issue directed’’,
for reasons set out in said exceptions. (Transeript, page 67.)
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An inspection of the exceptions will show that the plain-
tiff had then abandoned its contention that the contract was
conditonal, and, therefore, executory, and was relying, in
effect, on failure of consideration and on representations
made to the plaintiff by the defendant. The court evidently
accepted plaintiff’s view of the case, since, on December 11,
1934, a final decree was entered, annulling its decree of Oc-
tober 31, 1934, and directing the bank to pay to the plaintiff
the sum of $1,500.00 with interest from July 29, 1930, also
the sum of $600.00, being interest paid by the plaintiff to the
bank on the $5,000.00 trust note, and further directing that
the deed of July 29, 1930, from the bank to the plaintiff, and
the deed of trust of July 30, 1930, from the plaintiff to Gool-
rick, Trustee, securing the $5,000.00 note, be cancelled and
annulled.

ASSIGNMENT OF ERROR.

(1) The court erred in revokng and annulling the deed of
July 29, 1930, from the Planters National Bank of Fredericks-
burg, to E. G. Heflin Co., Ine.; in likewise cancelling and an-
nulling the deed of trust of July 30, 1930, from E. G. Heflin
Co., Inc:, to Wm. K. Goolrick, Trustee, and in directing that
the plaintiff recover of the defendant, the sums of money set
out in the final deeree of December 11, 1934, and in entering
said decree,.

(2) The court erred in not dismissing plaintiff’s bill and
entering final decree for defendant.

ARGUMENT.

Plaintiff’s bill of complaint is very lengthy, and it is dif-
ficult to determine therefrom whether it seeks rescission of
an executed contract of sale, or whether it seeks to establish
a contract on condition subsequent, and the failure of the al-
leged condition. However, the gist of its complaint is that
the bank made certain representations and guarantees to the
plaintiff, which were either fraudulent in faect, or in law, but
for which the plaintiff would not have purchased the lot re-
ferred to.

It appears that in the year 1929, the R., F. & P. Railroad
had purchased from the bank a lot adjoining that subse-
quently purchased by the plaintiff; that a blueprint of this
lIot had been made by the Railroad Company, showing the line
of a spur track to be built by it, from its main line, along
and in front of the lot purchased by the plaintiff, and to the



The Planters National Bank v. Heflin Co., Inec. 7

lot purchased by the Railroad Company, which was shown

plaintiff by Mr. Young.

It further appears that at the time of its purchase the
Railroad Company had entered into a conditional verbal-
agreement with the bank, whereby, subject to said condition,
it would construct the spur track. Plaintiff’s bill, after al-
leging that it ‘‘would not have considered the purchase of
the lot at any price or any circumstances other than that of
the Railroad Company erecting the spur track’’, proceeds in
a somewhat vague and nebulous manner to charge misrepre-
sentation on the part of Mr. Young and the bank. The evi-
dence discloses that there were no misrepresentations, but the
facts are, whatever may have been the alleged representa-
tions (and the whole story is told in the testimony), that
the plaintiff, at the time of the execution and delivery of
the deed, trust and trust note, had exactly the same knowledge
of the Railroad Company’s obligation, as did the bank. Not
satisfied with the information given it by Mr. Young and Mr.
Wm. K. Goolrick, president of the bank, plaintiff demanded,
before execution of the contract, written evidence of the Rail-
road Company’s obligation, and this was secured in the form
of a letter from the Railroad Company, which reads as fol-
lows:

¢‘September 9, 1930.

“Mr. Wm. K. Goolrick, President : .
The Planters National Bank, S o
Fredericksburg, Va. “ Co

Dear Mr. Goolrick:

Replying to your favor of the 6th instant, thls is to con-
firm understanding had between your bank and this Com-
pany, during the negotiations whereby this company pur-
chased from your bank a piece of property in Fredericksburg,
conveyed by deed bearing date the 14th of July, 1930, namely,
that the Railroad COmpany, is obliged to build within three
years from the date of the said conveyance a spur track con-
nected with its industrial track and reaching the remainder
of the property still owned by your company, just north of
the property acquired by the Railroad Company, the loca-
tion of the said track being substantially as shown on the
print attached to the deed of conveyance.

The building of this track across the several city streets,
will, of course, depend upon our ability to secure consent of
;he Clty of Fredericksburg, and the necessary authority there-

or.
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~ Will you kindly acknowledge receipt of this letter and
oblige,

Yours very truly,

. . NORMAN CALL,
' Vice-President.’’

(Transcript, page 76.)

. This letter was secured by Mr. Goolrick at the suggestion
of Mr. F'. M. Chichester, attorney for the plaintiff, and was
shown to both Chichester and to Heflin, at or about the time,
but before the deeds were executed. In this connection, Mr.
Goolrick’s testimony is as follows:

Q. Did that letter contain all facts about the obligation
of the Railroad Compay that the bank knew anything about?

““A. It contained all the facts that I knew anything about,
or anybody connected with the Bank, so far as I am informed,
knew anything about.’’ (Transcript, page 146.)

The Railroad Company did not and has not constructed the
spur track, and plaintiff relies on its failure to do so as
grounds for rescission of its contract with the bank.

Adverting further to plaintiff’s bill and attempting to ana-
lyse the grounds upon which it seeks relief, we find at least
four such grounds, more or less definitely set out, which may
be catalogued as follows:

(1) Fraudulent Representations.
_ (2) Verbal guarantee by the Bank that the spur track would
be constructed.

(3) Failure of consideration.

(4) Conditional contract.

Of course #3 must of necessity rest upon the establish-
mtlalnt of #2. The evidence fails to sustain any of the grounds
relied on.

ACTUAL FRAUD.

The final argument of this case before the lower court
found plaintiff’s counsel stressing failure of consideration and -
little or no attention was given to the question of actual fraud.
As a matter of fact, counsel stated that they did not intend to
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‘‘charge wilful fraud on the part of the president of the
Planters National Bank, Mr. Goolrick”’.

The bill itself does not direectly charge that the defendant
or its agent made any false or fraudulent representations, the
only reference to such representations being found on page 8
and reads as follows:

“‘The representations as made were either false or, if not
then * * * the Bank has failed and refused in its representa-
tions to your complainant that said spur track would be built
in three years, and in its guarantee to your complainant that
said track would be built on or before July 14, 1933.”” (Tran-
script, page 47.)

The rule governing both allegation and proof of fraud ad-
mits of no controversy. It is set out briefly in the opinion in
the recent case of Bank v. Ferimeri, 161 Va. 37, as follows:

“TFraud is in the nature of a crime and while it does not
require proof beyond reasonable doubt, it is the establshed
doctrine in this State, that it must be distinetly charged and
proven by clear and satisfactory evidence. Doubt as to the
preponderance of the evidence will not suffice to avoid a
transaction on the ground of fraud. The law presumes inno-
cence rather than guilt, and fraud will not be presumed on
doubtful evidence or circumstances of mere suspicion.”’

Measure by the rule laid down plaintiff’s case, so far as
it rests on alleged fraud, or false representation, falls to
the ground because there is neither sufficient allegation of
fraud in the bill nor satisfactory evidence of it in the record.
Even if it be admitted, for the purpose of argument, that
Mr. Young made any false or misleading statements to the
plaintiff, about the obligation of the Railroad Company to
construet the spur track, it is sufficient to point out that
the plaintiff did not rely on such statements but advised the
Bank, as set out in the bill, that plaintiff ‘“‘desired positive
assurance from it that the Rallroad Company had obligated
itself to build a spur track’’. It is admitted both in the bill
and by Heflin that the letter of September 9, 1930 (supra),
from the Railroad Company to the Bank was in consequence
obtained and exhibited to him before the contract was exe-
cuted. In other words, at the time of its execution, he had
exactly the same information as to the obligation of the Rail-
road Company, as did the Bank.

As was recently said by Justice Campbell, in the case of
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American Surety Company v. Hannah, 143 Va. 291, quoting
from 2 Pom. Eq., Section 890:

‘“Unless an untrue statement is believed and acted upon, it
can occasion no legal injury. It is essential, therefore, that
the party addressed should trust the representatlon, and be
so thoroughly induced by it that judging from the ordinary
experience of mankind, in the absence of it, he would not, in
all reasonable probablhty, have entered into the contract or
other transaction.”’

While the defendant denies that Mr. Young a member of
the oldest and one of the most reliable real estate firms in
Fredericksburg, made any false or misleading representa-
tions to Heflin, yet, if he did, they were not acted upon by
Heflin, who later made his own personal investigation under
advice of his attorney. As a matter of fact the testimony
shows beyond a doubt, that nothing said by Young to Heflin,
even accepting the latter’s version of it, could possibly have
misled or prejudiced plaintiff to the slightest extent. -

THE ALLEGED GUARANTEE.

It may be admitted that if the bank or any authorized
agent, guaranteed to plaintiff that the track would be built
and this agreement was not carried out, plaintiff would be
damaged to the extent that the value of 1119 purchase was de-
preclated by such failure, when and if shown by proper evi-
dence. First, however, plamtlf[’ must establish by a pre-
ponderance of the evidence that this guarantee was given.
Heflin asserts it and is met by the square denial of both
Young and Goolrick. The former testified that he had no
authority to give any such guarantee, and aside from this,
that he gave none. Mr. Goolrick testified that he had but one
conversation with Heflin, which was after he had obtained
the letter from the Railroad Company, and that he gave him
no guarantee whatever, simply showed him the letter of Sep-
tember 9, from the Railroad Company to the bank.

* Let us examine the testimony as to the alleged guarantee.

Heflin first refers to it in his direct testimony. Testify-
ing as to a conversation with Young, he quotes the latter as
follows:

*“He said (referring to Young) that the Bank had a guar-
antee from the Railroad Company to install a side track with-
in the period of three years, but his personal opinion was that
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it ;vould be built within twelve months.”” (Transcript, page
75

Again, stlll referring to his conversation with Mr. Young,
hesaid: -

- “I agreed to purchase the property upon the delivery of
satisfactory deed, with the guarantee that the side track would
be put in.”’

Immediately after making this statement, we find questions
and answers, as follows:

“Q. Was that guarantee made to you by any one other
than Mr. Young?

‘“A. Not at that time, no, sir.

“Q. Well, at any time later?

““A. When Mr. Goolrick gave us a letter from the Rail-
road Company, acknowledging the obligation, he told me
that he would see that they carried out that obligation.”
(Transcript, page 76.) '

The above testimony is all that occurs in the direct ex-
amination of Mr. Heflin in support of his confention of a
guarantee. In his cross examination, testifying as to his
conversation with Mr. Young, we find the following ques-
tions and answers:

“Q. What did he say exactly?

““A. Mr. Young said that the Railroad Company had pur-
chased this piece of property from the Planters National
Bank and in that purchase they guaranteed the installation
of a side track to the property and that they guaranteed it
to be done within three years.”’

“Q Is that all?

““A. He said I could purchase the property if I paid $1,-
500.00 down and gave a note for $5,000.00 to be paid three
years from date, and that the Bank would see that the Rail-
road Company carried out their obligation.

“Q. That the Bank would carry out its obligation?

““A. Yes, sir.”” (Transcript, pages 92-93.)

We also find the following questions and answevs:
“Q. If Mr. Young had given you this so-called guarantee

in February, 1930, why did you wish anything else?
““A. T wished something else shownig that they had this
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agreement with the Railroad Company, the guarantee from
the Bank. .

“Q. Was the letter of September 9, 1930, acquired in or-
der to show you?

“A. Yes, sir.

“Q. You acted on that letter?

“A. Yes, and on the guarantee of the Bank that they
would see that the obligation would be carried out.

“Q. You were familiar with the contents of the letter long
before you concluded the deal and signed the deed of trust?

““A. No, sir. The letter was given to me the date the deed
was signed.

“Q. You read it before you signed it?

““A. Yes, sir.”” (Transeript, page 94.)

He was also asked this question:

- ¢Q. Did Mr. Goolrick make any representations to you?
““A. He said the Bank had received that letter and would
see that it was carried out.”’ (Transcript, page 95.)

In subsequent testimony, Heflin again refers to conversa-
tion with Young and Goolrick, and we direct attention to
the following questions and answers:

“Q. But you were not satisfied with the verbal obligation
from Mr. Young and Mr. Goolrick until he acquired the letter
from the Railroad Company?

““A. Yes, sir.

a “1Q. And it was that letter that caused you to close the
eal?

“A. Yes, sir’” (Transeript, page 101.)

Now, taking the testimony of Young and Goolrick the former
was asked these questions:

“Q. In your dealing with Mr. Heflin, did you have any
authority from the Planters National Bank to give any as-
surance or guarantee with regard to this particular piece of
property and the spur track?

“A. No sir.

““Q. Did you give Mr. Heflin any guarantee or assurance of
any kind, that the Railroad Company would build a spur
{;)rack there, or that the Planters Bank would see that it was

uilt?

““A. No, I did not. T told him I could not give him anv
guarantee; he would have to make the investigation himself,
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when I showed him the property.’’ (Transcript, pages 153,
154.)

Without quoting further from Mr. Young’s testimony, it
is sufficient to say- that he positively and repeatedly denied
that he had given Heflin any guarantee on the part of the
Bank that this track would be built and he stated further that

“he had no authority to give such guarantee.

We have already referred to the fact that before the deal
was closed, Mr. Goolrick had but one conversation with Hef-
lin and that when he showed him the letter of September 9,
received by him from the Railroad Company, at the specific
request of Mr Heflin’s attorney, Mr. Chichester.

Questioned as to the allegation of the bill, that he had
guaranteed that the track would be built, Mr. Goolrlck says:

“It is not true, so far as I am concerned. He never had
any conversation with me about it, and I never gave him any
assurance of any possible kind.’’ (Transcript, page 147.)

To the same effect is his entire testimony, as disclosed by
the record. Thus, Heflin’s vague assertions in his attempt to
repudiate his contract, are met with repeated and emphatic
denials from both Messrs. Young and Goolrick.

Taking Heflin’s own testimony, as a whole, it is obvious
that in closing the deal he relied on the letter of September
9, and not on any alleged assurances of Young and Goolrick.
He alleges that Young gave him some kind of a guarantee
in the Spring of 1930, but it is significant that he delayed
executing the trust deed and note until after reading that
letter. Actions speak louder than words.

The burden of proof rested on plaintiff to establish the
alleged guarantee, and this we believe it absolutely failed to do.
There is no proof of any such guarantee, except the unsup-
ported word of Mr. Heflin, and a careful inspection of his en-
tire testimony will disclose the fact that in purchasing the
property from the bank, he relied not on the alleged guaran-
tee but on his belief that the Railroad Company intended to
build a spur track.

It appears from the testimony of Young that when he
first approached Heflin, the latter knew that the Railroad
Company had bought the lower end of the Bank’s property
and that he asked for a plat of the whole property, which had
been made by the Ralroad Company:

‘‘He knew (referring to Heflin) that the Railroad Company
had bought it and I carried him down there and showed it to
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him, and he asked me about the plat and I got the plat and
showed it to him, and told him to make his own investiga-
tion.”” (Transcript, page 161.)

Later, it appears from Young’s testimony, that Heflin told
him he had been to Richmond and that he was satisfied that
"the Railroad Company was going to develop the property
and that he was going to take it:

““Q. When did you last appear in this transaction, Mr.
Young?

“A I could not tell you the exact time; but it was when
Mr. Heflin told me he had been to Richmond and that he was
satisfied that the Railroad Company was going to develop
that end of it, and he was going to take the property, and I
notified Mr. Goolrick.”” (Transcript, page 165.)

Before that he told Young that it was his purpose to see
Mr. Taylor and others commnected with the Railroad Com-

pany:

‘“He told me it was his purpose in a day or two, to go to
see Mr. Taylor and others; he knew them all. T told Mr.
‘Goolrick Mr. Heflin thought he could handle the property;
that he was going to see the Railroad officials.”’ (Transeript,
page 161.)

All of this was in the Spring of 1930.

On direct examination, Heflin was asked the reason for
his delay in executing the deed of trust, after it had been
{Jrepared (delay from July to October). He replied as fol-
ows:

‘“Because there was nothing in the deed with regard to
the guarantee of the side track.”’ (Transcript, page 77.)

He was, of course, referring to the deed from the bank to
the plaintiff. It is a curious coincidence that he refused to
close the deal because of this fact and yet was satisfied to do
so shortly after he and his attorney had read the letter from
the Railroad Company to the bank. It is perfectly clear that
Heflin, in closing the deal, did so because of this letter and
not by reason of any gnarantees and that plaintiff assumed
the risk of non-construction of the spur track by the Rail-
road Company.

Concluding this branch of the case, counsel submits that
" all of the evidence introduced by plaintiff in regard to this
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alleged guarantee could only have been for the purpose of
showing the contract to be conditional since it was inadmis-
sible for any other purpose. It could not have been received
to add to or vary the written contract between the parties
on the authority of Harvey v. R., I'. & P. R. R. Co., 162 Va.
49, and it should be limited accordingly to determination of
whether the contract was on condition subsequent.

FAILURE OF CONSIDERATION

At the outset of argument under this head, 1t may be well
to point out that what plaintiff comnsiders failure of con-
sideration, to-wit, ‘‘failure of the Railroad Company to con-
struct the spur track”’, is no failure at all, so far as the
Bank is concerned, until the plaintiff establishes by adequate
proof, the fact that the bank gunaranteed this construction.
The evidence on this point is confined to the statements of
three witnesses, to-wit, Heflin, Young and Goolrick. The
first asserts that he was given a verbal guarantee and the
last two absolutely deny this statement. At the time the
contract was executed, Heflin knew and they knew, that the
obligation of the Railroad Company was conditional, and it
strains ones credulity to be asked to believe that two comn-
petent business men, such as Messrs. Young and Goolrick, the
latter an experienced lawyer, would have obligated the bank
to see that such conditional obligation was performed. Again,
it is curious that the so-called guarantee of the bank was
not required by the plaintiff to be inserted in his deed. At
this point, the language of Judge Burks, in the case of Charles
v. Charles, 127 Va. 604, seems pertinent. He says:

““When parties reduce their contracts or agreements to
writing, acknowledging them before an officer, and cause or
permit them to be spread on the public records, in the ab-
sence of any evidence of fraud, there is a very strong presump-
tion that they correctly set forth the understanding and
agreement of the parties thereto. Courts of equity will not
lightly set them aside.”’

As a mater of fact there has been no failure of considera-
tion in this case. The actual consideration for the money paid
and secured to be paid by the plaintiff to the bank, is the
real estate which the latter deeded to it.

No witness was called by the plaintiff to testify as to the
value of this real estate at the time of the institution of this
suit, and there is no evidence in the record which shows that
it is worth less now than it was when purchased by the plain-
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tiff. True, plaintiff states in its bill that the property is
worth now no more than $500.00, but there is no testimony
which supports this allegation or any other allegation of like
nature, as to the value of the property.

Courts are hesitant and cautious in dealing with executed
contracts as may be seen by the following citation, to-wit:

AUTHORITIES.

In Atlantic Delaine Company v. James, U. S. Supreme
Court, 24 Law. Ed. 207, plaintiff instituted a chancery suit
to cancel an executed contract for reasons therein stated.
In the course of his opinion, reversing a decree for the plain-
tiff, and ordering his bill dismissed, Justice Strong said:

¢Cancelling an executed contract is an exertion of the
most extraordinary power of a court of equity. The power
ought not to be exercised except in a clear case and never for
an alleged fraud, unless the fraud be made clearly to ap-
pear; never for alleged false representations unless the fal-
sity is properly proved, and unless the complainant has been
deceived and injured by them.’’

The same language appears in Fulton v. Coz, 117 Va. 669.

An examination of the authorities, including Virginia, will
convince the Court that there can be no rescission of such a
contract unless there is either actual or constructive fraud.

In 4th R. C. L., Section 14, page 500, there is set out a
;taltltement which seems peculiarly applicable to this case, as
ollows:

““Mere failure of comsideration, whether partial or total
in character, when unmingled with fraud or mala fides, is
not sufficient in equity to obtain the rescission of an executed
contract. Moreover, in the absence of fraud, a deed or lease
of real estate will not be set aside as for a failure of con-
sideration, on the sole ground that the promises and agree-
ments which entered into its execution and were to be per-
formed in future have not been performed. Equity will not
interfere where a grantor has seen fit to accept a verbal
promise on the part of his grantee for the performance of
certain acts without specifically providing that failure to per-
form should be a condition of forfeiture or in any way affect
the validity of the deed or entitle him to a reconveyance.’’

To the same effect is the old Virginia case of Thompson v.
Ja'c({cson, 3rd Rand., page 685. In that opinion Judge Carr
-said:
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““When the application is to rescind an executed contract
for land, the English books lay it down as a general rule (ad-
mitting of but few exceptions), that to justify such decree,
fraud must appear; and this fraud must be distinetly put in
issue by the pleadings. If the charge be a mere failure of
consideration, arising from the sale of a defective legal title,
unmingled with fraud or mala fides of any kind, it is gen-
erally laid down, that the vendee will be left to the covenants
and warranty in his deed.’’

Where Judge Carr speaks of exception to the general rule,
he refers to cases of mistake the exception not being applicable
to the instant case.

The rule laid down by Judge Carr is supported by the re-
cent case of Broaddus v. Broaddus, 144 Va. 727, where Judge
Christian, reversing the Chancery Court of Richmond, in a
suit to rescind an executed contract, said:

‘¢ Although the actual cases in which a contract or convey-
ance had been cancelled on account of gross inadequacy merely
without other inequitable incidents are very few, yet the
doctrine is settled by a concensus of decisions and dicta, that,
even in the absence of all other circumstances, when the inade-
quacy of price is so gross that it shocks the conscience, and
furnishes satisfactory and decisive evidence of fraud, it will
be a sufficient ground for cancelling a conveyance or con-
tract, whether executed or executory. Ewven then fraud, and
not inadequacy of price, is the true and only cause for in-
terposition of equity and the granting relief.”” 2 Pom. Eq.
Jur. (2nd Ed., Sec. 928).

The Court will note from the above quotation that fraud
is essential to recovery.

While on the subject of consideration it may be well to re-
fer briefly to ‘‘inadequate consideration’’, since, in the ar-
gument before the lower court, failure and inadequacy were
both touched on by counsel for the plaintiff. If inadequacy
is relied on the Court’s attention is directed to the language
contained in 4 R. C. L., section 15, page 501, as follows:

‘“‘Mere inadequacy of consideration is not sufficient in it-
self to warrant equity assuming jurisdiction for the purpose
of cancelling an instrument, for chancery lacks the power
to relieve a party from the effects of an injudicious bargain.
The principle is well established, that where a partv has made
a disadvantageous contract from carelessness and inattention,
so long as there has been no mistake of fact or fraud, such
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party cannot be relieved from the contract in equity; for
courts of equity as well as courts of law, must act on the
ground that every person, who is not under some legal dis-
ability, may dispose of his property in such manner “and on
such terms as he sees fit; and whether his bargains are dis-
creet or not, profitable or unproﬁtable, are considerations, not
for courts of justice, but for the party himself.”’

To the same effect as the text, are numerous Virginia cases.
These causes uniformly lay down the following rule:

“To induce a court of equity to annul a deed or contract
on account of inadequacy of consideration, it must be so gross
that upon the first blush it shocks the conscience and pro-
duces an exclamation of surprise and reprobation in differ-
ent persons. Deem v. Phillips, 5 W. Va. 168; Lowe v. Trundle,
78 Va. 65; Jones v. Degge, 84 Va. 685, 5 S. E. Rep. 799.”’

See also note on rescission, 6 Munf., page 724.

In Eyre v. Potter, U. 8. Supreme Court, 14 Law Ed.,
page 592, where consideration for the deed was attacked as
grossly inadequate, rescission was refused. In the course
of the opinion Justice Daniel said:

‘‘Mere inadequacy of price, or any other inequity in a
bargain, we are told, is not to be understood as constituting
per se a ground to avoid a bargain in equity, for courts of
equity, as well as courts of law, act upon the ground that
every person who is not, from his peculiar condition or eir-
cumstances, under disability, is entitled to dispose of his
property in such manner and upon such terms as he chooses;
and whether his bargains are wise or discreet or otherwise,
or profitable or unprofitable, are considerations not for courts
of justice, but for the party himself to deliberate upon. Vide
Story’s Equity, Sec. 244, citing the case of Griffiths v. Sprat-
ley, 1 Cox 383; Copts v. Middleton, 2 Maddox 409, and various
other cases.

‘““Again, it is ruled that inadequacy of consideration is
not of itself a distinet principle of equity. The common law
knows no such principle. The consideration, be it more or
less, supports the contract. Common sense knows no such
principle. The value of a thing is what it will produce, and
it admits of no precise standard. One man, in the disposal
of his property may sell it for less than another would. If
courts of equity were to unravel all these transactions, they
would throw everything into confusion, and set afloat the
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contracts of mankind. Such a consequence would of itself be
sufficient to show the injustice and impracticability of adopt-
ing the doctrine, that mere inadequacy of consideration should
form a distinet ground for relief. Still, there may be such an
unconscionableness or inadequacy in a bargain, as to demon-
strate some gross 1mpos1t10n or some undue influence; and
in such cases courts of ‘equity ought to interfere, upon satls-
factory ground of fraud; but then, such unconscionableness
or such inadequacy should be made out as would, to use an
expressive phrase, shock the conscience, and amount in itself
to conclusive and decisive evidence of fraud, Vide Story’s
Equity, Secs. 245, 246, and 9 Ves. 246; 10 Id. 219; and other
cases there cited.”’

CONDITIONAL CONTRACT.

I have previously shown that the plaintiff practically aban-
doned the contention originally made in its bill, that the con-
tract was conditional or executory, and has treated it as an
executed contract. I have also shown that the court accepted -
this view, otherwise this particular question would doubtless
have gone to a jury under the decree of October 31, 1934, on
the authonty of Whitaker v. Lane, 128 Va. 317, in splte of
the fact that neither plaintiff or defendant asked for such
jury. In view of this situation it seems useless to devote
space to a further discussion of this particular question and
I advert to it only because it appears in the bill and because
the witness, Heflin, made some attempt to establish a condi-
tional contract. If counsel for the plaintiff still relies on
this allegation of its bill, the question will be further dis-
cussed in a reply brief to be filed for the defendant.

CONCLUSION.

The able and learned judge of the lower court, contrary
to his usual custom in cases of importance, such as this, filed
no opinion but contented himself with a statement in the final
decree that, ‘‘the law as set forth by the Supreme Court of
Appeals of Virginia in the case of Garreit v. Finch, 107 Va.
26, and Rorer Iron Co. v. Trout, 83 Va. 397, controls here’’.

The Court does not point out how or in what respect these
cases control, and it is impossible to gather from the final
decree upon what ground or grounds the decree rests.

With all possible respect it is confidently submitted that
the court’s view is entirely erroneous. To show this it will
be necessary to briefly analyze two cases upon which it is
based.
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Taking up first, Rorer Iron Co. v. Trout, a careful reading
of the lengthy statement of facts and the opinion of Judge
Richardson, discloses a suit to annul a deed of lease, executed
by Trout, grounds for such annulment being certain false rep-
resentations which were material, and which were relied on
by Trout as true and which induced him to make the lease.

The bill further alleged, and the proof sustained its alle-
gations, ‘‘that the representations were that certain things
existed, the existence whereof was a matter peculiarly within
the lessees knowledge’’. The particular representations made
to Trout, which proved to be false and material, and of which
he had no knowledge, are disclosed in the statements of facts.
The court naturally rescinded the lecase on the ground of
fraud.

There is no possible analogy between this case and the in-
stant -one. In the latter, the charge of fraud against the
bank was practically abandoned, and whether this be conceded
or not, it cannot be denied that when the plaintiff corporation
completed its contract with the bank, its president, Heflin,
had exactly the same knowledge as did the bank of the terms
of the obligation of the R. R. Co., to construct the spur track.
In other words, whatever may have passed between himself
and Young he knew at the time the contract was executed that
the obligation of the Railroad Company was purely condi-
tional and he took the risk of its, future action concerning
the spur track. He evidently thought that the track would be
constructed, but such belief on his part is not material to
this case.

The case of Garrett v. Finch (supra) is equally inapplic-
able. This case was dismissed by the lower court on a de-
murrer to the bill and the only question before the Supreme
Court was this action of the lower court. The case was re-
versed and remanded for further proceedings.

A careful reading of the case will show that it does not
change the Virginia rule requiring that actual or construe-
tive fraud must be established before an executed contract
will be rescinded. It but emphasized this rule. The bill, in
the case, charges actual fraud and makes this charge the
basis of the prayer for rescission of the contract of lease.
It sets out in detail certain false and material representa-
tions made to the lessor, Garrett, by the lessees, npon which
he relied, the truth or falsity of same not being known to
him when the lease was executed.

Among other things the demurrer alleged that the plain-
tiff’s remedy was at law. As to this, the Supreme Court said,
“‘the prime object of this suit was to have rescinded a con-
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tract alleged to have been procured by fraud. The plaintiff
had a right to elect to rescind, upon discovery of the fraud,
and to invoke the aid of a court of equity for that purpose’’.

It is also alleged, ‘‘that the allegations of the bill, if true,
set up mere expressions of opinion and not representations of
fact””. As to this the Supreme Court said, in part: ‘‘The
Court is further of the opinion that the allegations of the
bill are not confined to mere expression of opinion but that
representations of fact are sufficiently alleged to entitle the
plaintiff to relief, if such representations are shown to have
been made.”’

It is obvious that there is no similarity whatsoever be-
tween this ease and the instant case.

In closing, it may be said that even had the plaintiff proved,
as it has not, a guarantee from the Bank to see that the spur
track was constructed and this had not been complied with,
it would, on the proof in this case, have constituted a partial
failure of consideration only, not entitling plaintiff to re-
scission of the contract, but, perchance, permitting him to in-
stitute an action at law for damages for breach of the guar-
antee.

It is respectfully submitted that the action of the lower
court should be reversed and final judgment entered in this
court for the defendant bank.

Defendant prays for an appeal and supersedeas from said
decree.

Counsel, adopting this petition as his brief, desires to state
orally the reasons for reviewing the decision complained of,
certifies that a copy hereof was delivered to S. Bernard Cole-
nsl)an, attorney for the plaintiff, on the 31st day of January,
1935.

Respectfully,

PLANTERS NATIONAL BANK OF
FREDERICKSBURG, VIRGINIA.
By C. O’CONOR GOOLRICK,
Its Attorney.

I, C. O’Conor Goolrick, an attorney at law, practicing in
the Supreme Court of Appeals of Virginia, do hereby certify
that in my opinion the decree complained of in the foregoing
petition should be reviewed and reversed by the Supreme
Court of Appeals of Virginia.

C. O°’CONOR GOOLRICK.
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The undersigned counsel for the appellee in the trial court
do hereby accept legal and reasonable service of the fore-
going petition by receiving a copy thereof.

S. B. COLEMAN,
Of Counsel for Appellee.

Appeal allowed and supersedeas awarded. Bond $3,000.00.

2-22-35.
GEORGE L. BROWNING.

" Received February 22, 1935.
M. B. WATTS, Clerk.

RECORD

page 39 } VIRGINIA :

In the Clerk’s Office of the Corporation Court of Fredericks-
burg.

Be it remembered that heretofore, to-wit, on Oect. 2, 1933,
came E. G. Heflin Company, Inc., and filed its bill and ex-
hibits against The Planters National Bank of Fredericksburg,
The Planters National Bank in Fredericksburg, and William
K. Goolrick, Trustee, which bill and exhibits are as follows:

Your complainant, E. G. Heflin Company, Incorporated, and
existing under the laws of the State of Virginia, with its
principal office in the City of Fredericksburg, Virginia, would
respectfully show unto the Court as follows:

That the said complainant is a corporation as aforesaid
and is engaged in the contracting and building business in
and about the City of Fredericksburg, Virginia, and that E. G.
Heflin is the President of said corporation.

That in the early summer of 1930, The Planters National
Bank of Fredericksburg, Virginia, said bank having been
chartered and existing under the laws of United States of
America as a National Bank was the owner of a certain lot
or parcel of land, in the City of Fredericksburg, Virginia,
described as follows:

Beginning at a point on the east side of Sophia or Water
Street, 15 ft. So. of the northerly boundary line of Frederick
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Street extended and running So. with Sophia or Water Street
to a point in said street line-318.8 ft. from the northerly line
of Princess Elizabeth Street extended; thence in a southerly
direction on a curve whose radius is 309.94 ft., minus 86.5
ft. to a point; thence parallel to the easterly line of Water
or Sophia Street, and So. 22 deg. 48 min. east, 101 ft. to a
point; thence at right angles with said line north 67 deg. 12
-min. east, 125 ft. to a point oh the shore line of the
page 40 } Rappahannock River; thence along the shore line
to the Rappahannock River in a northerly diree-
tion to a corner with A. F. Embrey lot; thence in a straight
line with A. F'. Embrey lot to the point of beginning on Water
or Sophia Street. :

That during the early part of the year of 1930, A. B. Young,
who is one of the partners of Allison & Young, Real Estate
Agents, approached E. G. Heflin, the President and Agent
of your Complainant, and advised him that he was the Agent
of the Planters National Bank of Fredericksburg, Virginia,
and that said bank desired to sell the lot as hereinbefore de-
seribed; and your complainant here would show unto the
Court that the said A. B. Young knew that your complainant
was desirous of obtaining a site on which to erect a planing
and woodworking mill, but that said site so desired should
be adjacent to a spur track of the Richmond, Fredericksburg
and Potomac Railroad Company in order that lumber pur-
chased by your complainant in and about its business might
be unloaded or loaded at the mill. And the said A. B. Young
then and there represented to your complainant, through its
President and Agent, E. G. Heflin, that the lot in question
would constitute such a site and advised your complainant
at the times aforesaid that the Richmond, Fredericksburg and
Potomac Railroad Company had purchased from The Plant-
ers National Bank of Fredericksburg, Virginia, a strip along
the front of said lots adjacent to Sophia or Water Street for
the purpose of erecting thereon a spur track connected with
its main line, and that said Richmond, Frederickshurg and
Potomac Railroad Company had obligated itself to The Plant-
ers National Bank of Fredericksburg, Virginia, to erect a

spur track connected with its main line on the strip
page 41 ! purchased from The Planters National Bank of

Fredericksburg, Virginia, adjacent to the lot de-
scribed hereinabove and being a part of the lot subsequently’
sold your complainant, and that therefore the lot in question
would meet the requirements demanded by your complain-
ant in such a lot. That the portion of the lot then owned
by the Planters Bank, which was purchased by the Richmond-
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Fredericksburg and Potomac Railroad Company, was bought
for the sole purpose of building a spur track thereon as will
be seen by the plat attached to the deed; and your complain-
ant here tells the Court that the said A. B. Young sought
E. G. Heflin, President of your complainant and its Agent,
on several occasions during the months aforesaid, and as-
sured him that there was no question but what the Richmond-
Fredericksburg and 'Potomac Railroad Company had obli-
gated itself to build a spur track and even obtained and pre-
-sented to your complainant a plat showing exactly where the
spur track would be built under the agreement of the Rich-
mond-Fredericksburg and Potomac Railroad Company with
The Planters National Bank of Fredericksburg, Virginia, and
your complainant files herewith a copy of the deed dated July
14, 1930, marked ‘‘Iixhibit A’’, and also a copy of a plat,
marked ‘‘Exhibit B”’, recorded with said deed from The
Planters National Bank of Fredericksburg, Virginia, to the
Richmond-Fredericksburg and Potomac Railroad Company,
conveying unto said Company the strip as set forth on said
-plat, and your complainant asks that a copy of said deed and
plat be read as a part of this bill.

Your complainant would further show unto the Court that
E. G. Heflin, its President and Agent, at the times aforesaid,

advised A. B. Young, Agent for The Planters Na~
page 42 } tional Bank of Prederlcksburg, Virginia, that the

property would be practically worthless to the
Company if this track was not built, and that the Company
would not consider purchase.of the lot at any price, or under
any circumstances, other than that of the Richmond-Fred-
ericksburg and Potomac Railroad Company erecting the spur
track as represented. Through all the conversations between
E. G. Heflin, President of your complainant eorporation, and
A. B. Young, Agent for The Planters National Bank of Fred-
ericksburg, Virginia, it was understood that the purchase of
the porperty by your complainant depended entirely upon
the erection of the spur track as aforesaid, and that the erec-
tfn of said spur track was the sole consideration of the pur-
chase.

Your complainant would further show unto the Court that
in consideration of the representation made, to-wit: That
the Richmond-Fredericksburg and Potomae Railroad Com-
pany had obligated itself to The Planters National Bank of
Fredericksburg, Virginia, to erect a spur track on the prop-
erty purchased by said Railroad Company and adjacent to the
lot in question, your complainant agreed to purchase the prop-
erty at a price of $6,500.00, $1,500. 00 to be paid, or considered
paid, at the date of dehvory of the deed, and $5,000.00 to be
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secured by a deed of trust on said property securing the
payment of a note of even date therewith, made by your com-
plainant on or before three years after date, and here your
complainant would further show unto the Court that the actual
agreement between itself and The Planters National Bank of
Fredericksburg, Virginia, was that said note would be paid

when said spur track was erected, if erected during
page 43 } the three year period; and your complainant was

ready and willing during all this time to carry out
its part of said agreement and discharge said note when said
spur track should have been completed.

Your complainant would further show unto the Court that
the deed from The Planters National Bank of Fredericksburg,
Virginia, to E. G. Heflin, Incorporated, was prepared but be-
fore your complainant would execute the deed of trust he
advised The Planters National Bank of Fredericksburg, Vir-
ginia, through its President, Mr. William K. Goolrick, that
he desired positive assurance from said bank or its duly au-
thorized officers and agents, that the Richmond-Fredericks-
burg and Potomac Railroad Company had obligated itself to
build the spur track as aforesaid, and that said bank would
guarantee that said track be built and to confirm the under-
standing with regard to spur track. In accordance therewith,
sometime subsequent to September, 1930, your complainant
received from The Planters National Bank of Fredericksburg,
Virginia, through its President, Mr. William K. Goolrick, a
purported copy of a letter from Norman Call, Vice-President
of the Richmond-Fredericksburg and Potomac Railroad Com-
pany, in response to one written by the bank and at com-
plainant’s request, in which said letter of date Sept. 9, 1930,
said Railroad Company obligated itself to The Planters Na-
tional Bank of Fredericksburg, Virginia, to build within three
years from the date of this deed a spur track connected with
its industrial track, the location of which was to have been
substantially as shown on the plat attached to the deed of

conveyance, a copy of which said letter is filed
page 44 } herewith, marked ‘‘Exhibt C’’, and prayed to be
read as a part of this bill.

“Your complainant would further show unto the Court that
acting on the representations as hereinbefore set forth, and
the assurance of the building of the spur track, and believ-
ing that said representations were true and that said Rail-
road Company would build the spur track as alleged, and that
the said Planters National Bank of Fredericksburg, Virginia,
would carry out its agreement with your eomplainant to guar-
antee said track would be built, accepted a deed conveying said
lot to your complainant, signed the same as evidenece of ‘ac-
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cepting certain stipulations therein, signed and acknowledged
the deed of trust securing a note of $5,000.00, and paid unto
The Planters National Bank of Fredericksburg, Virginia, the
sum of $1,500.00, William K. Goolrick being named as Trus-
tée in said deed of trust. :
' Your complainant would further show unto the Court at
the time of executing the deed and deed of trust, your com-
plainant, through its President and Agent, E. G. Heflin, agreed
with The Planters National Bank of Fredericksburg, Vir-
ginia, through its President and Agent, William K. Goolrick,
and also William K. Goolrick as Trustee, that the deed and
deed of trust should not be recorded until the spur track had
been completed, a copy of said deed and deed of trust being
filed herewith, marked ‘‘Exhibit D & E’’, and prayed to be
read as a part of this bill.

Your complainant would further show unto the Court that
it has paid to The Planters National Bank of Fredericksburg,
: Virginia, interest on the $5,000.00 note from July
page 45 } 30,1930, to July 30, 1932, aggregating $600.00. That

it also paid unto the Planters National Bank of
Fredericksburg, Virginia, the cash payment of $1,500.00.

Your complainant would further show unto the Court that
it waited patiently until January 30, 1933, at which time
The Richmond-Fredericksburg and Potomac Railroad Com-
pany had made no move to erect a spur track as represented
to your complainant, and that inasmuch as in accordance with
the representations of The Planters National Bank of Fred-
ericksburg, Virginia, to your complainant, said spur track
should have been completed on or before July 14, 1933, your
complainant, through its President and Agent, wrote to Wil-
liam K. Goolrick, President of The Planters National Bank
of Fredericksburg, Virginia, bringing to said bank’s attention
the failure of said Company to erect a spur track as afore-
said, and requesting that the bank take action in regard to
compelling thée Railroad Company to erect said tract. Your
complainant would further show unto the Court that this
letter remained unanswered and that on January 31, 1933, at
10:15 o’clock A. M. the deed and deed of trust were presented
to the Clerk of the Corporation Court of the City of Fred-
ericksburg, Virginia, for recordation, and were recorded, al-
though the said bank, through its Agent and President, ex-
pressly agreed with your complainant that said deed and
deed of trust were not to be recorded until said track was
completed, and that thereafter your complainant at various
times brought to the attention of said bank that the track was
not being built, but that so far as your complainant is ad-
viged, no steps were taken, either by The Planters National
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Bank of Fredericksburg, Virginia, or the Rich-
page 46 } mond-Fredericksburg and Potomac Railroad Com-

pany, to build a track as agreed, nor has said bank
answered any of the repeated demands on the part of your
complainant for information or action in regard to the erec-
tion of this track.

Your complainant would further show unto the Court that
being unable to obtain information from or action on the
part of said bank, it did, through its President, on the 28th
day of July, 1933, the time limit for the guarantee to build
said track having expired on July 14, 1933, demand of said
bank that the entire transaction be cancelled, and that your
complainant be paid the sum of $2,370.00, which it had paid
to said bank as follows: :

Cash payment, $1,500.00
Interest three years, _ 270.00
Interest on $5,000.00 note, two years, 600.00

but that this demand was entirely ignored by said bank.

Your complainant would further show unto the Court that
the entire consideration for this purchase of said property
from said bank was that the Richmond-Fredericksburg and
Potomac Railroad Company had obligated itself to build, and
would build within three years.from the date of its deed, a
spur track connected with its main line adjacent to said
property as set forth on the plat filed herewith, and which
was shown to your complainant through its President and
Agent for the purpose of inducing it to purchase said prop-
erty, and that your complainant would never have agreed

to purchase the property except for the represen-
page 47 } tations as aforesaid, and that said property is en- -

tirely worthless to your complainant without said
track, and your complainant would further show unto the
Court that the representations as made were either false, or,
if not, then The Planters National Bank of Fredericksburg,
"Virginia, has failed and refused in its representations to
your complainant that said spur track would be built in three
years, and in its guarantee to your complainant that said
track would be built on or before July 14, 1933.

Your complainant would therefore show unto the Court
that the consideration for this agreement has failed entirely
by reason of the failure of The Planters National Bank of
Fredericksburg, Virginia, to carry out its part of said agree-
ment, or to make good the representations in regard to the
spur track as hereinbefore set forth, which said agreement
was the sole inducement for the purchase by complainant.
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Your complainant would further show unto the Court that
in the year 1932 there was organized a bank known as The
Planters National Bank in Fredericksburg, Virginia, which
said bank superseded The Planters National Bank of Fred-
ericksburg, Virginia, and whether the note of your complain-
ant was acquired in this transaection it is not advised, but your
complainant here shows unto the Court that the officers of
The Planters National Bank in Fredericksburg, Virginia, are
the same as those of The Planters National Bank of Freder-
icksburg, Virginia, and that therefore if The Planters Na-
tional Bank in Fredericksburg, Virginia, acquired a note for
$5,000.00 of your complainant from The Planters National

Bank of Fredericksburg, Virginia, then it did so
page 48 } with full knowledge of the entire transaction as set
forth hereinabove in this bill.

Your complainant therefore charges and alleges that the
building of the spur track by the Richmond-Fredericksburg
and Potomac Railroad Company was a condition on which
the completion of the sale of the property involved was de-
pendent, and that this condition was thoroughly understood
and agreed upon by both your complainant and The Planters
National Bank of Fredericksburg, Virginia, through its Agent
and Officer, William K. Goolrick; and further that the build-
ing of the said spur track was the sole condition for the
purchase of said property. Your complainant therefore
charges that inasmuch as the spur track was not built on or
before July 14, 1933, the consideration for this tramsaction
has failed, and the condition on which said transaction was
dependent has not been complied with by the Planters Na-
tional Bank of Fredericksburg, Virginia, and that said bank
should therefore have returned to your complainant the
* money paid to said bank and also its note in the amount of
$5,000.00 and deed of trust securing said note, but this the
said bank has failed and refused to do. Your complainant
further charges that to compel it to accept the said pronerty
when the consideration of the said transaction has failed and
the condition on which it was dependent has not heen com-
plied with, would be subjecting your complainant to a gross
injustice, and would in substance mean the taking from your
complainant the sum of $6,500.00 in return for a piece of prop-
erty which is practically worthless, certainly not of the value
of more than $500.00. ,

The object of this suit therefore it to have reseis-

page 49 } sion and cancellation of the deed from The Planters
National Bank of Fredericksburg, Virginia, to your
complainant, and the deed of trust from your complainant to
William K. Goolrick, Trustee, and to have returned to your
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complainant its note in the amount of $5,000.00, secured by
said deed of trust, and to recover from the Planters National
Bank of Fredericksburg, Virginia, the amounts expended as
hereinabove set forth, which were paid by your complainant to
the Planters National Bank of Frederickshurg, Virginia, all of
which your complainant says that it is rightly and justly
entitled to have done, and in furtherance of which your com-
plainant files herewith a release deed properly executed re-
leasing whatever interest it may have in and to said lot.

Wherefore, your complainant prays that it be permitted to
file this its bill of complaint; that The Planters National Bank
of Fredericksburg, Virginia, The Planters National Bank in
Fredericksburg, Virginia, and William K. Goolrick, Trustee,
be made parties defendant to this bill and required to an-
swer the same, but not on oath, answer on oath being ex-
pressly waived as to this bill; that the deed from The
Planters National Bank of Fredericksburg, Virginia, to E. G.
Heflin Company, Inc., dated July 29, 1930, be cancelled and
rescinded ; that the deed of trust from E. G. Heflin, Ine., to
William K. Goolrick, Trustee, dated July 30, 1930, securing
a note evidencing a debt of $5,000.00 be rescinded and marked
satisfied ; that said note be marked satisfied and returned to
your complainant, and that it recover of the Planters National

Bank of Fredericksburg, Virginia, the sum of $1,-
page 50 } 500.00 with interest from July 30, 1930, until paid,

and $600.00 interest paid, with interest thereon
from the 30th day of July, 1932, until paid, and for such
other and further relief, both general and special, as to
equity may seem meet and the nature of the case may require,
and your complainant will ever pray, ete.

E. G. HEFLIN CO. INC.,
By E. G. HEFLIN Pres.

S. B. COLEMAN, p. q.

EXHIBIT ¢“A”.

WHEREAS, by a resolution of the Board of Directors of
the Planters National Bank of Fredericksburg, Va., a corpo-
ration organized and chartered by and under the laws of the
United States, duly passed on March 4, 1930, and made a
part of the minutes of said bank, Wm. K. Goolrick, Pres.,
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and Paul Karsten, Jr., Cashier or Carl T. Hill, Asst. Cashier,
of the Planters National Bank of Fredericksburg, Va., were
authorized and empowered to execute, sign, seal and deliver
deed for the hereinafter described real estate unto the Rich-
mond, Fredericksburg and Potomac Railroad Company, a
corporation chartered by and under the laws of the State of
‘Virginia,

NOW THEREFORE THIS DEED, Made and entered

into this 4th day of July, 1930, by and between the Planters

- National Bank in Fredericksburg, Va., party of the

page 51 } first part and the R. F. & P. R. R. Co., party of
the second part.

WITNESSETH: That for the payment of the sum of $1,-
000.00 cash in hand paid and other valuable consideration, re-
ceipt of which is hereby acknowledged, the said party of the
first part does hereby grant and convey with general war-
ranty unto the said party of the second part, the following
-real estate with buildings and appurtenances, lying and be-
ing on the east side of Sophia or Water Street, between
Frederick and Princess Elizabeth Streets in the City of

_Fredericksburg, Va., consisting of two parcels more particu-
larly described as follows, to-wit:

Parcel No. 1.

. Beginning at an iron pipe in the easterly line of Water
St., said pipe being 37.5 ft. s. e. of the south line Princess
Elizabeth St. extended; thence N. 22 deg. 48 min. 210.0 ft. to
a point in the easterly line of Water St.; thence N. 67 deg.
12 min. E. 127.0 ft. to a point on the shore line of the Rappa-
hannock: River; thence along shore line in a southeasterly di-
rection 214.0 ft., plus or minus, to a point; thence S. 67 deg.

56 min. W. 120.0 ft. to the point of beginning, containing .58
of an acre

Parcel No. 2,

Beginning at a point in the easterly line of Water St. 132.5
ft. from the intersection of the mortherly line of Princess
Elizabeth St. extended ; thence N. 22 deg. 48 min. W. 186.3 ft.
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to a point in the easterly line of Water St.; thence in a
southerly direction on a curve, whose radius is 309.94 ft.—
86.5 ft. to a point; thence parallel to the easterly line of Wa-
ter St. S. 22 deg. 48 min. E. 101.0 ft. to a point; thence at right
angles S. 67 deg. 12 min. W. 12 ft. to the point of beginning,
containing .043 of an acre.

The aforesaid real estate being particularly described in

map dated Jan. 28, 1930, and marked ‘‘11-H-5’’ and recorded

with this deed; and the plats herein contained be-

page 52} ing designated on said map as No. 1 and No. 2.

And the parcel from which right-of-way is re--

served over the said parcel No. 2 to Sophia or Water Street
being designated on said map as No. 3.

The said parties to this deed mutually covenant and agree
that the said party of the first part shall have a perpetual
right-of-way, or right of ingress and egrees from lot imme-
diately north of the first parcel herein conveyed as ‘‘Parcel
No. 17, and described on the aforesaid map recorded with
this deed as ‘‘Parcel No. 3’’ over the parcel of real estate
herein conveyed described as ‘‘Parcel No. 2’’ at some point
to be mutually agreed upon between the party of the first
part or its grantees and the party of the second part or its
grantees, the said right of way to be not less than 15 ft. in
width and to be designated at some point mutually agreed on
between the aforesaid parties or their grantees, from Lot
No. 3, on aforesaid plat across plat known on the aforesaid
map as No. 2 to Water or Sophia St.

It is mutually covenanted and agreed by and between the
parties to this deed that the said party of the first part, or
its grantees, shall have the right to remove, within three
months from the date of written notice from the grantees
herein, the brick buildings from that portion of the aforesaid
real estate conveyed unto the said party of the second part,
known as Parcel No. 2, and that the brick and material in
said buildings shall belong to the said party of the first part.

The said party of the first part covenants that he has the
right to convey the said land to the grantee; that it has

done no act to encumber the said land; that the
page 53 } grantee shall have quiet possession of the land, free

from all encumbrances, and that it, the said party
of the first part, will execute such further assurance of the
said land as may be requisite.
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Witness our hands and respective seals of the aforesaid
corporation this 14th day of July, 1930.

PLANTERS NATIONAL BANK OF
FREDERICKSBURG, VA.
By WM. K. GOOLRICK, Pres.
R. F. & P. R. R. CO.
By EPPA HUNTON, Jr., Pres.

CARL T. HILL,
Asst. Cashier

NORMAN CALL, Secty.
Acknowledged July 14, 15, 1930.
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page 55 } EXHIBIT “C”.

(COPY)

, _ September 9, 1930.
Mr. Wm. K. Goolrick, President,
The Planters National Bank,
Fredericksburg, Va.

Dear Mr. Goolrick:

Replying to your favor of the 6th instant, this is to con-
firm understanding had between your Bank and this Com-
pany during the negotiations whereby this Company pur-
chased from your Bank a piece of property in Fredericksburg
conveyed by deed bearing date the 14th day of July, 1930,
namely, that the Railroad Company is obliged to build within
three years from the date of the said conveyance a spur
track connected with its industrial track and reaching the re-
mainder of the property still onwed by your company just
north of the property acquired by the Railroad Company, the
location of the said track being substantially as shown on
the print attached to the deed of conveyance.

The building of this track across the several city streets
will, of course, depend upon our ability to secure consent of
the City of Fredericksburg and the necessary authority there-
for. s :

Will you kindly acknowledge receipt of this letter and
oblige? '

Yours very truly,

NORMAN CALL, Vice-President.

page 56 EXHIBIT “D”’.

WHEREAS, by a resolution of the board of directors of the
Planters National Bank of Fredericksburg, Va., a corpora-
tion organized and chartered by and under the laws of the
United States, duly passed March 4, 1930, and made a part
of the minutes of the said bank, Wm. K. Goolrick, President
and Paul Karsten, Jr., Cashier or Carl T. Hill, Assistant
Cashier, of the Planters National Bank: of Fredicksburg, Va.,
were authorized and empowered to execute, sign, seal and de-
liver deed for the hereinafter described- real estate unto
the E. G. Heflin Company, Ine., a corporation chartered
by and under the laws of the State of Va. ,

.- NOW, THEREFORE, THIS DEED, Made and_entered
into 29th day of July, 1930, by and between the Planters
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National Bank of Fredericksburg, Va., party of the first part,
and the E. G. Heflin Company, Inc., party of the second part,

WITNESSETH: That for the payment of the sum of $1,-
500.00 cash in hand paid and other valuable considerations,
receipt whereof is hereby acknowledged, the said party of the -
first part does hereby grant and convey unto the said party
of the second part with general warranty the following real
estate with buildings and appurtenances, lying and being on
the east side of Sophia or Water Street, between Frederick
and Princess Elizabeth Streets, in the City of Fredericksburyg,
Va., and particularly deseribed as follows, to-wit:

' Beginning at a point on the east side of Sophia or Water
" Street 15 ft. south of the northerly boundary line of Frederick
Street extended, and running south with Sophia or Water
Street to a point in said street line 318.8 ft, from the northerly
line of Princess Elizabeth Street extended; thence in a south-
erly direction on a curve, whose radius is 309.94 ft.—86.5 ft. to
a point ; thence parallel to the easterly line of Water or Sophia
Street S. 22 deg. 48 min. E. 101.0 ft. to a point; thence at
right angles with said last line N. 67 deg. 12 min E.
page 571} 125 ft. to a point on the shore line of the Rappa-
, hannnock River; thence along the shore line of the
Rappahannock River in a northerly direction to a corner with
A. F. Embrey lot and thence in a straight line with A, F.
]si}mbrey lot to the point of beginning on Water or Sophia
treet.

The aforésaid real estate being particularly described in
a plat dated January 28, 1930, and marked ‘‘11-H-5"’ and re-
corded with a deed from the Planters National Bank of
Fredericksburg, Va., to the Richmond, Fredericksburg and.
Potomac Railroad Company, Inc., by deed dated July 14, 1930,
and recorded in the Clerk’s Office of the Corporation Court of
Fredericksburg, Va., in Deed Book 64, page 225.

The said party of the first part hereby grants, conveys and
assigns unto the said party of the second part its perpetual
right of way of ingress and egress from the lot herein con-
veyed over the parcel of real estate deseribed in the afore-
said plat as lot No. 2 and conveyed unto the R. F. & P. R.
R. Co., Inc., by deed dated July 14, 1930, and recorded in
the aforesaid Clerk’s Office in Deed Book 64, at page 225, at
some point to be mutually agreed upon between the party of
the second part and the R. F. & P. R: R Co., Inec., the said
ignated at some point to be mutually agreed upon between
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the said party of the second part and the said R. F. & P.
R. R. Co., Inc., from lot No. 3 on the aforesaid plat across
the lot known on the aforesaid plat as Lot No. 2 to Water or
Sophia Street.
It is mutually covenanted and agreed by and between the
said party of the first part and the said party of the
page 58 } second part to this deed that the said party of the
second part will remove, within three months from
the date of written notice from, the R. F. & P. R. R. Co., Inc,,
the brick building from that portion of the aforesaid real es-
tate known as Lot No, 2 conveyed unto the said R. F. & P. R. B.
Co., Inc., in the aforesaid deed dated Jly. 14, 1930 and that
all material in said building shall belong to the said party
of the second part to this deed.

Covenants of Title.

‘Witness our hands and the respective seals of the afore-
said corporation this 29th day of July, 1930.

PLANTER NATIONAL BANK OF FBG. VA.
By WM. K. GOOLRICK, President.
E. G. HEFLIN COMPANY, INC,
By E. G. HEFLIN, President.
PAUL KARSTEN, Jr., Cashier,
(Seal of Bank)
BESSIE HEFLIN, Secty.
(Seal of Co.)
Acknowledged October 18, 1930.
Recorded January 31, 1933, at 10:15 o’clock.

EXHIBIT “E”.

THIS DEED, Made this 30th day of July, 1930, between
E. G. Heflin, Incorporated, party of the first part, and Wm.
K. Goolrick, Trustee, party of the second part.

WITNESSETH: That said parties of the first part does
grant, with general warranty, unto the said party of the
second part, the following property, to-wit:

That certain lot, with buildings and appurtenances, lying
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and being in the City of Fredencksburg, Va., and particu-
larlv descrlbed as- follows, to-wit: -

Beginning at a point on the east s1de of Sophia or Water
St. 15 ft. south of the northerly boundary line of
page 59 } Frederick Street extended, and running south with
Sophia or Water St. to pomt in said street line 318.8
ft. from the northerly line of Princess Elizabeth Street ex-
tended; thence in a southerly direction on a curve, whose
radius is 309.94 £t.—86.5 ft. to a point; thence parallel to the
easterly line of Water or Sophia St. S. 99 deg. 48 min. E. 101.0
ft to a point; thence at right angles with said last line N..67
deg 12 min. B. 125 ft. to point on shore line of Rappahan-
nock River in a northerly direction to corner with A. F. Em-
brey lot and thence in a straight line with A. F. Embrey
lot to point of beginning on Water or Sophia St. Being the
same real estate conveyed unto the E. G. Heflin Company, In-
corporated, by the Planters National Bank of Fredericks-
burg, Va., by deed dated July 20, 1930, and duly recorded in
the Clerk’s Office of the Corporatlon "Court of the City of
Fredericksburg, Virginia.

IN TRUST, to secure to the holder of the hereinafter de-
scribed note the payment of the sum of Five Thousand Dol-
lars, as follows, to-wit: One note of even date with this deed
for the sum of five thousand dollars ($5,000.00) made by the
E. G. Heflin Company, Incorporated, payable to the Planters
National Bank, of Fredericksburg, Va., on on or before three
years from date, with interest at 6% per annum, payable semi-
annually and waiving homestead exemption.

IN THE EVENT THAT DEFAULT shall be made in the
payment of the note hereinbefore mentioned, or any install-
ment of taxes or levies on said real estate, when and as the
same, or any of them, shall become due and payable (and
such taxes and levies are to be construed as due and payable
on the day preceding that on which any penalty is by law
added thereto), then the Trustee on being required so to do
by the holder of the said note, shall sell the property hereby
conveyed.

And it is covenanted and agreed, between the parties afore-
said that in case of a seal, the same shall be made at public
auction, in front of the city hall, or at such other place as may
be determined by the Trustee, after first advertising the time,

place and terms of sale for two consecutive weeks
page 60 | .in Fredericksburg, Virginia, newspaper, and upon
the following terms, to-wit: For cash as to so much
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of the proceeds as may be necessary to defray the expenses
of executing this trust, including a Trustee’s commission of
five per centum, the fees for drawing and recording this
deed, if then unpaid, and to discharge the amount of money
then payable upon the said note and if there be any residue
of said purchase money, the same shall be made payable at
such time and secured in such manner as the said party of
the first part, its executors, administrators or assigns shall
prescribe or direct, or in case of its failure to give such diree-
tion, at such time and in such manner as the said Trustee
shall think fit.

The said party of the first part covenants to pay all taxes,
levies, dues and charges upon the said property hereby con-
‘veyed, so long as the debt hereby secured remains unpaid, un-
der this deed, then all such taxes and levies are to be re-
coverable by all the remedies at law or in equity, by which
the debt aforesaid may be recoverable; and the party of the
first part hereby waives the benefit of its homestead exemp-
tion as to the debt secured by this deed and any expenditure
for taxes, or levies by the holders of said notes in pursu-
ance of this deed.

IF NO DEFAULT SHALL BE MADE in the payment of
the above mentioned note then, upon the request of the party
of the first part, a good and sufficient deed of release shall
be executed to it at its own proper costs and charges.

WITNESS the following signatures and seals:

E. G. HEFLIN, President
(Seal) BESSIE HEFLIN, Secretary

State of Virginia,

City of Fredericksburg, to-wit: I, Rose Y. McCarty, a No-

tary Public in and for the City aforesaid, in the

page 61 } State of Virginia, do certify that E. G. Heflin and

Bessie Heflin, whose names are signed to the fore-

-going writing, bearing date on the 30th day of July, 1930, as

President and Secretary respectively of the Heflin Co., Inc,

have acknowledged the same before me in my city aforesaid.
Given under my hand this 18th day of October, 1930.

My commission expires on the 10th day of Oétober, 193é.
ROSE'Y. McCARTY, N. P.
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State of Virginia,
City of Fredencksburo'

In the office of the Clerk of the Corporation Court of the
Clty of Fredericksburg, the 31st day of January, 1933, this
deed was presented and, with the certificate annexed to rec-
ord at 10 :15 o’clock a. m. and indexed.

Teste: J. W. ADAMS, Clerk.
By A. B. GIBSON Deputy.

And on another day to wit, on February 17, 1934, the
Court entered decree as follows

ON MOTION, the Planters National Bank of Fredericks-
burg, a corporatmn, by counsel, leave is granted said bank
to file its separate answer to the bill in this cause, which is
accordingly done.

Whereupon, on the same day the Planters National Bank
of Fredericksburg filed its answer as follows:

In answer to said bill or to so much thereof, as it is ad-
vised it is necessary and material to answer, Respondent,
after reserving all just exceptions to the many inaccuracies
contained therein, answers and says:

page 62 } It is true, as alleged in the bill, that respondent

sold unto the plamtlff the real estate described
therein at the price of $6,500.00, of which $1,500.00 was paid
upon delivery of the deed and balance secured by deed of
trust as alleged.

A.B. Young, referred to in the said bill as the agent of re-
spondent, is a general real estate agent in Frederwksburg,
and as such, buys and sells real estate for his clients; in this
capacity only, he acted for respondent in the sale of said real
estate to the plaintiff; but respondent denies that the said A.
B. Young offered in the sale to the plaintiff, any guarantee
that the Richmond-Fredericksburg & Potomac Railroad Com-
pany, would construct a spur track as set out in the bill and,
‘in addition, alleges that the said Young had no authority from
said Bank to offer any such gunarantee, and respondent fur-
ther denies that the said E. G. Heflin told the said Young
that the real estate, ‘““would be practically worthless to the
Company if this track was not built, and that the Company
would not consider purchasing it at any price or under any
conditions other than that of the R. F'. & P. Railroad Company
- erecting the spur track, as represented”’.

Respondent denies the alleged conversation between the
said E. G. Heflin and Wm. K. Goolrick, president of saia
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Bank, as set out in the bill, and denies that the said Gool-
rick, or any other authorized officer of the Bank made any
representations whatever to the said Heflin or to his Com-
pany.

Respondent shows unto the Court that prior to the sale of
the said real estate it had sold an adjoining lot to the said

R. F. & P. Railroad Company, and it was under-
page 63 } stood at the time though such understanding was

not incorporated in the deed to the Railroad Com-
pany, that the latter would obligate itself to build a spur
track to and over the remaining property of the Bank (subse-
quently sold to plaintiff), to the lot sold to the Railroad Com-
pany. At the time, this understanding was not in writing
but during the course of the negotiations with the plaintiff
the matter came up and respondent proceeded, at the request
of the said A. B. Young, to secure from the R. F. & P. Rail-
road Company, the letter of September 9, 1930, filed as ex-
hibit “C’’ with the bill. This letter was subsequently ex-
hibited to E. G. Heflin, president of the plaintiff company, by
the said A. B. Young this being prior to the conclusion of
the sale to the plaintiff and before payment of the purchase
price or delivery of the deed and deed of trust.

Respondent alleges that this letter speaks for itself and
that the said Heflin was in possession of exactly the same in-
formation as to the purposes of the Railroad Company, as
was respondent ; not only this, but respondent further alleges
that prior to the conclusion of the sale, the said Heflin, in
person, acting for the plaintiff, went to Richmond, visited the
offices of the Railroad Company and there informed himself
as to the plans of the said company in reference to said
spur track; said respondent had nothing to do with this visit
nor with any assurance which may have been then given to
the said Heflin by the Railroad Company, but it alleges that

-he acted on these assurances and not on anything repre-

sented to him or guaranteed to him by respond-
page 64 } ent or by the said Young. In other words, re-

spondent shows unto the Court that at the time of
the conclusion of the sale and delivery of the papers, the
said Heflin was in possession of exactly the same information
in reference to the plans of the Railroad Company as was
possessed by respondent.

Respondent, in conclusion, denies that it made any false
or misleading representations to the said Heflin or his com-
pany; denies that it made any guarantee whatsoever that
said spur track would be built and alleges that he purchased
the property with full knowledge of all the facts in connec-
tion therewith.
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Plaintiff’s bill, among other things, contains the following
allegation:

‘‘That at the time of executing the deed and deed of trust,
Complainant, through its pres1dent and agent, E. G. Heﬂm,
agreed with the Planters National Bank of Fredericksburg,
Virginia, through its president and agent, Wm. K. Gool-
rick, and also Wm. K. Goolrick, as Trustee, that the deed
and deed of trust should not be recorded until the spur track
had been completed.”’

Respondent absolutely denies the above allegation and
shows unto the Court that the real facts, are as follows:

Upon execution of the deed and deed of trust, the same
were immediately delivered by Wm. K. Goolrick, its president,
to the Clerk of the Corporation Court of Fredericksburg, for
Tecordation; that on the day of their delivery, or the next
day, the said Heflin requested the Clerk not to record said
deed until he could see the Bank, and the Clerk agreed to

withhold same from recordation; that the said
page 65 } Heflin thereupon approached the said Goolrick and

asked him to withold said deeds, giving as his rea-
son for the request the fact that he did not wish it to ap-
pear from the records that he had incurred an additional ob-
ligations, since he already had a great many such; that act-
ing on the said Heflin’s speciﬁc request and purely as a
matter of accommodation, the said Goolrick agreed to with-
hold said deeds from the Clerk’s Office which was done, but
they were subsequently recorded, as set out in the bill, be-
cause it was then apparent to respondent that the said Heflin
intended to repudiate his contract if he could find an excuse
for doing so.

Respondent in conclusion, denies specuﬁcally, and gener-
ally, all allegations of said "bill not herein admitted to be
“true, and calls for strict proof of same, and now having fully
answered, prays to be hence dismissed, with its reasonable
costs in this behalf expended.

Respectfully,
THE PLANTERS NATIONAL BANK,

Fredericksburg, Va.
By WM. K. GOOLRICK, President.

:V(Seal..of the Bank) -
PAUL KARSTEN, JR., Cashier.
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- And on another day to-wit on March 2, 1934, the Court
entered decree as follows:

This day came the plaintiff, by counsel, and asked leave to
file its replication in the above styled cause, which leave be-
ing granted said replication is accordingly filed.

page 66 } Whereupon upon the same day plaintiff filed its
replication as follows:

For replication to said answer heretofore filed in this pro-
ceeding by the defendants, the plaintiff, by counsel, says that
the matters and things in said answer alleged as defenses to
the plaintiff’s bill, are incorrect and untrue.

E. G. HEFLIN, INC,,
By Counsel.

- And on another day to-wit, on October 31, 1934, the Court
entered decree as follows:

This cause came on this day to be heard upon the com-
plainant’s bill and exhibits filed therewith; the respondent’s
answer to said bill; the complainant’s replication to said an-
swer and the testimony taken ore tenus and reduced to writ-
ing and filed herein on behalf of the complainant and the re-
spondent.

And was argued by counsel;

On consideration whereof the Court doth adjudge, order
and decree that an issue be made up and tried at the Bar of
this Court to ascertain and determine—

(1) Whether or not the deed of date July 29, 1930, under
which the Planters National Bank of Fredericksburg con-
veyed to E. G. Heflin Co. Inc., a certain lot, was delivered
to the said E. G. Heflin Co. Inc., absolutely or upon a condition
by said Planters National Bank of Fredericksburg.

(2) Whether or not the deed of trust of date July 29, 1930,
in which E. G. Heflin Co. Inc., is the grantor and Wm. K.

Goolrick is Trustee was delivered absolutely or
page 67 } conditionally to the said Wm. K. Goolrick, Trustee,
by E. G. Heflin Co. Ine.

And it is ordered that on the trial of said issue the said
complainant shall maintain the affirmative and the respondent
shall maintain the negative, and that both the complainant
and respondent have permission to summon such witnesses on
the trial of said issue as they may deem necessary, and the
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trial of said issue is hereby fixed for Wednesday, Decem-
ber 5th, 1934, at ten A. M.

And on the same day’ plaintiff, by leave of Court, filed ex-
ceptions to the entering of said decree as follows: -

The Complainant here excepts to the entering of the de-
cree in this cause on the thirty-first day of October, 1934
directing an issue to be submitted to a jury as to whether or
not the deed of July 29, 1930 was delivered absolutely or con-
ditionally and whether or not the deed of trust of July 29,
1930, was delivered absolutely or conditionally on the fol-
lowing grounds namely:

One: That the plat exhibited to Heflin by the Bank con-
tained a description of the proposed spur track and that it
was well known by the defendant for what purpose the com-
plainant desired the property and that therefore the consid-
oration for the purchase of the property has totally failed.

Two: That the erection of the spur track was the inducing

cause to the contract and that the complainant was induced .

to enter into the contract through thé representations on the
part of the defendant through its agents that a spur track
would be erected within three years, the defendant well know-
ing at the time for what purpose the complainant desired
property and that the erection of a spur track was essential to
the consummation of the sale.
page 68 }  Third: That the sale was induced by the belief
* on the part of the complainant that there was a
valid binding obligation on the part of the Railroad Company
with the defendant to erect a spur track as alleged and that
said defendant would enforce said obligation: And that this
belief was brought about by representations made to the
Complainant by the Defendant and were made with full
*knowledge of all the facts, and for the purpose of inducing the
Complainant to enter into the contract.

Fourth: That the defendant having induced the complain-
ant to enfer into the contract by representing that it held a
binding contract with the Railroad Company to erect a spur
track adjacent to the property and having failed to enforce
said alleged contract when called upon by the defendant is
guilty of such conduct for which the contract should be re-
seinded.

Tifth: That the deed and deed of trust in this cause should
be rescinded regardless of the issue directed for the rea-
sons set out hereinbefore.
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And on another day, to-wit, on December 11, 1934, the
Court entered final decree as follows:

Subpoena having been duly issued, served and returned exe-
cuted on the respondents and the complamant having regu-
larly filed its bill of complamt with exhibits at Rules and
the respondents having filed their answer and the complain-
ant having filed its replication thereto and the Court having
heard the testimony of witnesses for both the complainant
and respondents ore fenus before the Court. And was ar-
gued by counsel:

Upon consideration whereof it appearing to the court that
the respondent, the Planters National Bank of Fredericksburg,

a corporation, attempted by a deed dated July 29, 1930, and

duly recorded in the Clerk’s Office of 'this Court
page 69 } in Deed Book 67, page 128, to convey unto the

complainant, the E. G. Heflin Co., a corporation,
a certain lot situate in the city of Fredericksburg with all
buildings thereon for the consideration of $6,500.00 and
that $1,500.00 thereof was paid in cash to the respondent, the
Planters National Bank of Fredericksburg, a corporation, by
the complainant at the time of the delivery of said deed, to-
wit, July 29, 1930, and that $5,000.00 thereof was evidenced
by a negotiable note made by the complainant dated July
30, 1930, payable to the respondent, the Planters National
Bank of Fredericksburg, a corporatlon, on or before three
years from date and secured by a deed of trust executed
by the complainant conveying unto Wm. K. Goolrick, Trus-
tee (said deed being dated July 30, 1930) and recorded ip
the Clerk’s Office of this Court in Deed Book 67, page 130)
the lot and buildings set forth and described in the said deed
of date July 29, 1930, above referred to, and it appearing
to the court that the sald complainant, E. G. Heflin Company,
Inc., has paid two years’ interest on the said $5,000.00 note
amounting $600.00, and it further appearing to the court
that the complainant has established the allegation in its
said bill of complaint and that the law as set forth by the
Supreme Court of Appeals of Virginia in the case of Garrett
v. Finch, 107 Va. 26, and Rorer Iron Co. v. Trout and wife,
83 Va. 397, controls here, it is therefore adjudged, ordered
and decreed as follows:

1. That the deed of date July 29, 1930, from the Planters
National Bank of Fredericksburg, a corporatlon, to E. G.
Heflin Company, a corporation, be and the same is hereby re-

voked, rescinded and set aside.
9. That the deed of trust of date J uly 30, 1930, from the
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E. G. Heflin Co., a corporation, to Wm. K. Gool-
page 70 } rick, Trustee, be and the same is hereby revoked,

annulled and rescinded, and the $5,000.00 note se-
cured thereunder is likewise cancelled and annulled.

3. That the complainant, E. G. Heflin Co., a corporation
recover of and from the respondent, the Planters National
Bank of Fredericksburg, a corporation, the sum of $1,500.00
with interest thereon at six per cent per annum from July
29, 1930, until paid, and further recover of and from the
respondent, the Planters National Bank of Fredericksburg,
the sum of $600.00, the interest paid by the said E. G. Heflin
Company unto the said Planters National Bank of Fredericks-
burg on the note of $5,000.00.

4. That the decree entered herein on October 31st, 1934,

directing issue out of chancery to be tried at the bar of this
court be and the same is hereby revoked and annulled.
- 5. That the Clerk of this court do forthwith enter on
the margin of the deed book wherein said deed and the deed
of trust above referred to are recorded, a suitable reference
to this decree setting forth the number of the Chancery Order
Book and the page wherein this decree is recorded.

6. That the complainant recover of the respondent, the
Planters National Bank of Fredericksburg, a corporation, its
costs expended in this behalf.

7. That execution of this decree be suspended for a pe-
riod of sixty days to enable the respondent to apply for an
appeal herefrom if they may be so advised, provided they
shall on or before the 25th day of December, 1934, file a sus-
pending bond before the Clerk of this Court in the sum of
$1,000.00 with approved security conditioned as the law di-
rects.

And on another day, to-wit, on April 23, 1934, depositions
were taken ore tenus before the Court by both
page 71 } plaintiff and defendant, as follows:

page 72 }  The depositions of E. G. Heflin and others taken

ora tinis before Honorable Frederick W. Cole-
man, Judge of the Corporation Court of the City of
Fredericksburg, Va., on the 23rd day of April, 1934, between
the hours of 10 A. M. and 5 P. M., at the courthouse of said
court in the City of Fredericksburg, Va., to be read as evi-
dence in behalf of the plaintiff as well as of the defendant
in the above styled suit of E. G. Heflin Company, Ine.,
'vi The Planters National Bank of Fredericksburg, Va., et
als.
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Present: S. B. Coleman, Counsel for the Plaintiff;

Mr. C. O’Conor Goolrlck Counsel for the Defendant.
page 73 } E. G. HEFLIN,.

being first duly sworn, deposes and says as fol-
lows:

DIRECT EXAMNATION.

By Mr. Coleman:

Q?Wﬂl you state your name, age, residence and ocupa-
tion

A. E. G. Haden, 213 Main Street, Fredericksburg, Va.; oc-
cupation, architect and builder.

Q. How long have you lived in the City of F'redericksburg?

A. All my life.

Q. What is your connection, if any, with the Corporation,
E. G. Heflin, Incorporated, the complainant in this suit?

A. President and Treasurer of the Company.

Q. Mr. Heflin, will you please state, if you know, how the
transaction between the Planters National Bank and E. G.
Heflin came about?

A. In February, 1930, the Fredericksburg Homes, Incorpo-
rated, had a piece of land out here in the Culpeper County
highway. They wanted to get some dirt and do some cutting
and filling there. There was excess dirt on a piece of prop-
erty, I, myself, owned and Mr. Winterpeck owned a piece of
property just across the street and we agreed—

page 74} By Counsel for Defendant: Don’t say what you
and he agreed.

A. T had a contract with Mr. Winterpeck for filling in the
property that we owned. There was not enough excess dirt
on the Fredericksburg Homes’ land to fill in and we had to
secure other dirt in order to fill this contract.

By Counsel for Defendant: What connection has this?

By Counsel for Plaintiff: It has this connection I want to
find out whether he approached the bank, or the agent of the
bank aproached him.

By Counsel for Defendant: All right.

(Witness continues)—I located what T thought was enough
dirt to fill the place in on land belonging to Hanover Heights
Company and was told by Mr. Frank Chichester to see A. B
Young, to get the cxcess dirt they have—
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By the Court: What bearing has that?

By Counsel for Plaintiff: It has this connection. I want to
put in the record just how this transaction had its inception.
II)t r:i charged in the bill that Mr. Young was the agent of the

ank.

By the Court: If you show any conversation between the
ag'tint and these people while in the scope of authority it is all
right,

page 75 } (Witness continues:) I visited the Hanover
« Heights property with Mr. Young and he agreed—

By Counsel for Plaintiff: Leave out what you agreed to
about the dirt and go ahead with the transaction.

(Witness continues:) After viewing this property, Mr.
Young went back to my mill on the lot we were filling in,
and stated my mill would be objectionable in selling the lots,
and I told him I wanted to move the mill away and would like
to get on a railroad siding. He then told me he had a piece
of property which had been placed in his hands that would
have a side track built, and described the property to me, and
I told him if the side track was put in, I would be interested
in it, otherwise I would not. He stated that the Bank had
a guarantee from the Railroad Company to install this
side track within a period of three years, but his personal
opinion was that it would be built within twelve months.

Q. This property that you speak of was owned by whom at
that time? ,

A. Planters National Bank of F'redericksburg.

Q. That was, you say, some time in February?

A. In February.

Q. Mr. Heflin, what did you do after this conversation

with Mr. Young in reference to the property?
page 76 } A. I agreed to purchase the property upon de-
‘ livery of a satisfactory deed, with the guarantee
that the side track would be put in.

Q. Was that guarantee made to you by any one other
than Mr. Young?

A. Not at that time, no, sir.

Q. Well, at any time later?

-A. When Mr. Goolrick gave us a letter from the Railroad
Company acknowledging their obligation, he told me that
he would see that they carried out that obligation.

Q. You spoke of a letter being delivered to you by Mr. Gool-
rick from the Railroad Company, is that (indicating) a copy
of the letter?
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A. That is the letter that Mr. Goolrick gave to me.

Note.—The copy of letter referred to is filed, marked ‘‘Ex.
?.HF. & P. letter, dated September 9, 1930’’, and reads as
ollows:

‘‘September 9, 1930.

“Mr. Wm. K. Goolrick, President,
The Planters National Bank,
Fredericksburg, Va.

Dear Mr. Goolrick:

Replying to your favor of the 6th instant, this is to confirm
understanding had between your Bank and this Company dur-
ing the negotiations whereby this company purchased from
your Bank a piece of property in Fredericksburg conveyed

by deed bearing date the 14th day of July, 1930,
page 77 } namely, that the Railroad Company is obliged to

build within three years from the date of the said
conveyance a spur track connected with its industrial track
and reaching the remainder of the property still owned by
your Company just north of the property acquired-by the
Railroad Company, the location of the said track being sub-
stantially as shown on the print attached to the deed of con-
veyance.

The building of this track across the several city streets
will, of course, depend upon our ability to secure consent of
the City of Fredericksburg and the necessary authority there-
for.

Will you kindly acknowledge recepit of this letter and
oblige? , )

Yours very truly,
NORMAN CALL, Vice-President.”

Q. Mr. Heflin, this deed from the Bank to the Heflin Cor-
poration is dated July 29, 1930, and is acknowledged October
18, 1930. What was the reason, if there was a reason, for
the delay in executing the deed after it had been drawn?

A. Because there was nothing said in the deed with regard
to the guarantee of the side track.

Q. Then, as I understand, the execution of the deed was held
up until you had something positive that this track would be
built?

A. When the deeds were presented to me, I carried them to
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Mr. Frank Chichester and asked him if I should sign those
deeds and told him the agreement of purchase and he said, no.

By Counsel for Defendant: I object to what he said.

"By the Court: What Mr, Chichester said is not proper tes-
timony. :

(Witness continues:) We refused to sign the deed because
there was no guarantee in the deed that the side
page 78 } track would be put in and later Mr. Goolrick gave
us a letter in which it was stated that the Bank

would carry out that obligation.

By the Court:
Q. Is that the letter just filed?
A. Yes, sir.

By Counsel for Plaintiff:

Q. Are you a member of the City Council of the City of
Fredericksburg, Mr. Heflin?

A. Yes, sir.

Q. How long have you been such?

A. T think, probably, about twelve years.

Q. Since this letter was written has the Railroad Company
applied to the Council of the City of Fredericksburg for per-
mission to build this track across the street down there?

A. Not to my knowledge. I am chairman of the Street Com-
mittee.

Q. You are chairman of the Street Committee?

A. Yes, sir.

Q. Was there exhibited to you during these negotiations a
plat of any description, showing where this side track would
be built?

A. Yes, sir.

Q. As a matter of fact, the plat is recorded with
page 79 } the deed from the Bank to the Railroad Company,
is it not?

A. Yes, sir.

Q. Is that the plat, or a copy of the plat, that was shown
to you? 4

A. Yes, sir.

Note.—The plat is filed, marked “Ex. R. F. & P. No. 27",

Q. Then, in accordance with this plat, the Richmond,
Fredericksburg & Potomac Railroad Company has a right of
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way extending the entire length of these lots is that right?

A. Practically, yes, sir.

Q. Was there any agreement as to a right of way across
the track?

A. Yes, sir.

Q. That is included in the deed, is it?

A. Yes, sir.

Q. Mr. Heflin, what buildings, if any, are on this lot?

A. There are two old brick buildings on that lot and a
small shed.

Q. What is the condition of those buildings?

A. Very dilapidated.

Q. You are an architect and builder, are you not?

A. Yes, sir.

Q. What, in your opinion, is the value of those buildings
on this lot?

A. The buildings could hardly be utilized for

page 80 } anything without being torn down and rebuilt.

I don’t know how you would get at the value of

the materials in them. It would practically cost as much to
tear them down as the value of them.

Q. With reference to the topography of that lot, is it a
level lot, or not?

A, There is a tremendous drop in it from Water Street to
the river.

Q. This drop extends from the street down to the river?

A. Yes, sir.

Q. In the deed from the Planters National Bank to E. G.
Heflin, Incorporated, there is a covenant which reads as fol-
lows: ‘It is mutually covenanted and agreed by and between
the said parties of the first part and the said parties of the
second part to this deed that the said party of the second
part will remove within three months from the date of wril-
ten notice from the Richmond, Fredericksburg & Potomac
Railroad Company the brick building from that portion of
the said real estate known as Lot No. 2, conveyed to the said
Richmond, Fredericksburg & Potomac Railroad Company in
the aforesaid deed, dated July 14, 1930, and that all materials
in said building shall belong to the said party of the second
part to this deed”’. Is that right of way owned by the

Railroad Company there under a portion of the
page 81 } building, itself?
A. Yes, sir.

Q. What was the object, if there was one, of the covenant
in that deed?

A. The object of that was that T would remove the front
portion of that building from the property that had been
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purchased by the Richmond, Fredericksburg & Potomac Rail-
road Company to enable them to put a side track there.

By the Court: Don’t the deed speak for itself? Is there
any ambiguity there?

By Counsel for the Plaintiff: No.

By the Court: Then, he cannot give his opinion.

Q. Mr. Heflin, what was your intended use of that prop-
erty?

By Counsel for Defendant: I object to that, standing alone.
A. T was going to put a mill there. I intended to move the
mill down there and open up a retail building supply yard?

Q. Was that information conveyed to Mr. Young?

A. Tt was conveyed to him. I don’t know whether he
conveyed it to the bank.

Q. Then, Mr. Young knew why you wanted the property?

A. Absolutely.
page 82} Q. What kind of mill was this you expected to
place on the property?

A. A wood working plant.

Q. You stated that you told Mr. Young that you expected
to place a mill down there and would not consider purchas-
ing the property unless the side track was built. Why were
I5;ou insisting that a side track on the R. F. & P. railroad be

uilt?

A. Because it would be worthless to me unless it was there.

Q. Why?

A. On account of the expense of building down there, one
thing, and it would be further away from the railroad and
we could get another location.

Q. Then, your purpose was to be able to load and unload
lumber at the mill?

A. Yes, sir.

Q. Was there any other purpose in purchasing the prop-

erty?

By Counsel for Defendant: I object to that, what hlS pur-
pose was. We are not concerned with that, except to the
extent he communicated it to Mr. Young on the question of
the guarantee.

By Counsel for Plaintiff: This bill alleges that this prop-
erty was bought for one purpose and that the knowledge was

conveyed to the defendant through its agent.
page 83} By the Court: Anything he said to Mr. Young
leading up to the purchase of the property is ad-
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missible, but not his individual view as to what purpose he
would put the property to which he did not convey to the
Bank, or Mr. Young.

Q. Did you adV1se Mr. Young, or was there anything said,
in purchasing this piece of property, to Mr. Young, other
than that it would be used for a mill?

A. That is the only thing I told him it would be used for?
X ?0 Have you exercised any control over this property since

9307

A. None whatever.

Q. Do you know whether anybody is occupying the prop-
erty at this time?

A. I think Charlie Thompson’s family lives in there

Q. How long have they been living in it?

A. They have been living in it several years.

By Counsel for Defendant: I can’t understand what that
has to do with the case.

By Counsel for Plaintiff: They attempted to deliver a
deed on the representations made, and they are charging that
the deed was consummated and the man took the property at
that time. TIs it not competent to show he is not exercising

any control over it? Does it not go to show there
page 84 } was never a consummation of the deed?
By the Court: Go ahead. I will let it go in.
There is no jury here and I will hear it.

By Counsel for Plaintiff:

'Q. Were these people living there when this deal was
made. )

- A. Yes, sir.

Q. Have vou collected any rent from it?

A. No, sir.

Q. Mr. Heflin, the deed and deed of trust were executed
on October 18, 1930, was there any understanding between
you and any agent of the bank in reference to recording this
deed and deed of trust?

A. The understanding was with Mr. Young that nothing
" would go on record unless the Railroad Company started
the installation of the side track. If nothing was dome in
three years then the deal was off.

Q. The deed of trust was given to secure the sum of $5,-
000.00, evidenced by a note payable on or before three years
after date, was it not?

A. Yes, sir.

Q. Did you communicate with the Bank with reference to
the side track after October, 193017
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A. Yes, I wrote them in January, 1933, I think.
Q. Is that a eopy of the letter (indicating) ¢
page 85} A. Yes, sir.
Q. This letter reads as follows:

“‘Fredericksburg, Va.
““January 30th, 1933.

“Mr. Wm. K. Goolrick, President,
Planters National Bank of Fredericksburg,

Dear Sir:

About two and a half years ago I purchased from your
Bank a piece of property on Sophia Street with the promise
that within three years the Railroad Company would have a
railroad siding and that this property was to have all the
rights and privileges.

It seems to me that some evidence of the installation of
this siding should be visible, and I would like to know if any
steps have been taken along this line,

Yours truly,
E. G. HEFLIN CO., INC,,
By E. G. HEFLIN, President.’”

That is the letter?
A. Yes, sir.

3 Note.—The copy of letter is filed, marked ‘‘Plaintiff’s Ex.
”

Q. Did yvou receive any reply to this letter?
A. No, sir.
Q. Did you thereafter write to the Bank again?
A. Yes, sir.
Q. Is this a copy of the letter you wrote them then?
A. Yes, sir.
Q. This letter reads as follows:
page 86 } “February 3rd, 1933.

“Mr. Wm. K. Goolrick, President,
Planters National Bank of Fredericksburg,
Fredericksburg, Va.

Dear Sir:
On January 30th I wrote you in regards to the short
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length of time the Richmond, Fredericksburg & Potomac Rail-
road Company had to comply with its guarantee to build a
spur track along the property your Bank formerly owned
on Sophia Street, Fredericksburg, Va. (as expressed in their
letter of September 6th, 1930) to which letter I have re-
ceived no reply.

I notice that the deed from your bank to this company
and the trust securing the balance of the purchase price
over and above the payment of the $1,500.00 cash was placed
on record in the Clerk’s Office of the Corporation Court on
January 3l1st.

You will remember that the chief consideration of my
purchase of the property set out in the deed was that the
Railroad Company would build the spur track above referred
to and did not sign the deeds until you had received from
the Railroad Company a guarantee that they would build
the track within the three years specified.

Please let me know at your early convenience what is the
intention of the Railroad Company, since my actions and
attitude will depend upon what the company expects to do.

Very truly yours,’’

Note.—The copy of letter is filed, marked ‘‘Plaintiff’s Ex.
47,

Q. Did you receive any reply to that letter?

A. T did not.

Q. When was the first time you had any communication

: from the Bank with reference to this transac-
page 87 } tion?
A. Some weeks later, when I got a notice from
them that the interest was due on the $5,000 note.

Q. I hand you a letter, dated June 7th, 1933, from the
Cashier of the Planters National Bank. Did you receive that
letter?

A. Yes, sir.

Q. That letter reads as follows:

“‘The Planters National Bank,
Fredericksburg, Va,,
June 7th, 1933.

¢«Mr. B. G. Heflin Co. Tne.
City.
Dear Mr. Heflin:

At the meeting of the board of directors last night I was
instructed to advise you that the interest on the $5,000.00 note,



56 Supreme Court of Appeals of Virginia.

which was due Jany. 30, 1933, amounting to $150.00 must
be paid at once.
Very truly yours,
PAUL KARSTEN, JR,,
Cashier.””

You received that letter?
A, Yes, sir.

Note.—The letter is filed, marked ¢‘Plaintiff’s Ex. 5.

Q. Did you answer that letter?

A. T don’t remember whether I answered that letter, or
not.

Q. I hand you a letter, dated June 27th, 1933, from the
Cashier of the Planters National Bank, did you receive that
letter?

A. Yes, sir.

Q. That letter reads as follows:

page 88 } “The Planters National Bank,

Fredericksburg, Va.,
June 27th, 1933.
“E. G. Heflin Co. Inc,
City.
Gentlemen:

Under date of June 7th, I wrote you in regard to the past
due interest on your note for $5,000.00, which interest amounts
to $150.00.

I have heard nothing from you and unless this interest is
paid by July 3rd. our board will take such steps as they deem
proper.

Very truly yours,

PAUL KARSTEN, JR., Cashier.”’

You received that letter?
A. Yes, sir.

Note.—The letter is filed, marked ‘‘Plaintiff’s Ex. No. 6"’.
Q. Did you answer that letter?

A. Yes, sir.
Q. I hand you copy of letter to the Planters National Bank,
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dated June 28th, did you write the letter of which this is a
copy?
- A. Yes, sir.

Q. That letter reads as follows:

¢“Fredericksburg, Va.,
June 28th, 1933.
‘‘Mr. Paul Karsten, Cashier,
Planters National Bank,
Fredericksburg, Va.

Dear Sir:
‘When you answer my letter to you dated Janu-
page 89 } ary 30th, and February 3rd, I will then answer your
of the June 27th, 1933.

Yours truly, _
E. G. HEFLIN.”

Q. Did you receive a reply to that letter.”
A. No, sir.

Note.—The letter is filed, marked ¢‘Plaintiff’s Ex. 7’

Q. Did you pay this interest?
No, sir.

Q. Were any other steps taken by the Bank to collect the
interest, that you know of?

A. Not that I know of.

Q. Did you communicate with the Bank at any time after
the letter I have just read to you?

A. Yes, sir.

Q. I hand you copy of letter, dated July 28th, 1933. Did
you write that letter? '

A. Yes, sir.

Q. I read you said letter, as follows:

‘*Fredericksburg, Va.,
July 28th, 1933.

“‘Planters National Bank of Fredericksburg, ‘
Wm. K. Goolrick, President,
Fredericksburg, Virginia.

Gentlemen:
By reason of the failure of the conditions upon which the
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: canning factory property in Fredericksburg was
page 90 } purchased by E. G. Heflin Co. Inc. with which you

are familiar, which failure makes the property
worthless for the uses of the Company, you are requested to
return the cons1derat10n paid, an itemized statement of which
is as follows:

Cash payment A $1,500.00
Interest three years 270.00
Interest on $5,000.00 note 2 years _ 600.00

$2,370.00

- Return of $5,000.00 note.

Very truly yours,

E. G. HEFLIN CO. INC,,
By E. G. HEFLIN, President.’”

D1d you receive amy reply to that letter?
A. No, sir.

ENOSte —The copy of letter is filed, marked ¢‘Plaintiff’s
X L)

Q. Mr. Heflin, when did the three years’ period expne for
the building of this side track?
19A3 The three years’ period expired, I think, on July 14,

3

Q. This letter then, was written some ten days or two weeks
‘after the explratmn of the three years’ period?

A. Yes, sir.
Q. Mr. Heﬂm if the negotiation for the purchase of this
property was beO'un in February, 1930, what held it up until
July, 1930, that is when the deed was dated?

A. T don’t know what held it up for that time,
page 91 } without it was to close the deal with the Railroad
Company.

Q. There has been no construction work by the Railroad
Company as yet, has there?

A. None at all. =

Q. You state that you purchased this property to use it as
a woodworking mill, are you using it as a building site?

A. No, sir.

Q. Why not?

A. Because I never dld consider it was my property with-
“out the side track was in there.
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Q. Aside from the two letters of the Bank, wrltte’n by Mr.
Karsten, about the interest, have you had any other com-
munication from the Bank, elther in reference to the loan, or
the building of the track?

.A. None at all.

CROSS EXAMINATION,

By Mr. Goolrick:

Q. Mr. Heflin, your bill alleges that you began the negotia-
tions for this purchase in the early part of the year 1930 I
believe?

A. Yes, sir.

Q. With Mr. Young?

A. Yes, sir.

Q. And you say that Mr. Young represented to
paoe 92 | you that the Richmond, Fredericksburg & Potomac
Railroad Company had obhgated itself to build a

side track?

A. Yes, sir.

Q. That turned out to be true on certain conditions set out
in the Railroad Company’s letter to the Bank, did it not?
: A. That is what I learned when Mr. Goolrick gave me that

etter.

Q. You go further, I believe, and say that Mr. Young ot
only represented that the Railroad Company had .obligated
itself, but that he, representing the Bank, obligated the Bank
to see that this track was built within three years, otherwise
your deal with them was to be void?

A. Yes, sir.

Q. When did Mr. Young do that and in what language did
he do it?

A. T could not tell you the date.

Q. What did he say, exactly?

A. Mr. Young said that the Railroad Company had pur-
chased this piece of property from the Planters National
Bank and in that purchase they guaranteed the installation
of a side track to the property, and that they guaranteed it
to be done within three years. N

Q. Is that all he said? ‘
page 93 L A. He said I could purchase the property if I
paid $1,500 down and gave a note for $5,000, to
be paid three years from date, and that the Bank would see
that the Railroad Company carried out their obligation.

Q. That the Bank would carry out its obhgatlon?

A. Yes, sir. _

Q. Mr. Young told you that?

A. Yes, sir.
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Q. When was that, in the summer, spring, fall or winter?

A. In February.

Q. Did you have any further talk with Mr. Young after
that?

A. I don’t think so.

Q. Is that the only thing he told you?

A. T think that is the only thing he told me about it.

Q. As a matter of fact, did not Mr. Young, himself, show
you this letter of September 9th, 1930, from the Railroad
Company to Mr. Goolrick?

A. No, sir,

Q. Who showed it to you?

A. Mr. Goolrick gave it to me.

Q. Where were you then?

A. I don’t remember whether we were in Mr. Goolrick’s
office, or in Mr. Frank Chichester’s office.

Q. Did Mr. Young ever show you that letter?
page 94} A. No, sir.

Q. If Mr. Young had given you this so-called
guarantee in February, 1930, why did you wish anything else?

A. 1 wished something else showing that they had this
agreement with the Railroad Company, the guarantee from
the Bank.

Q. Was the letter of September 9, 1930, acquired in order
to show you?

A. Yes, sir.

Q. You acted on that letter?

A. Yes, and the guarantee of the Bank that they would
see that the obligation would be carried out.

Q. You were familiar with the contents of the letter long
before you concluded the deal and signed the deed of trust?

A. No, sir. The letter was given to me the date the deed
was signed.

Q. You read it before you signed it?

. A. Yes, sir.

Q. You never saw the letter of September 9, 1930, until
the day you executed the deed on October 18, 1930?

A. That is right.

Q. Where were you when you read it?

A. As I stated, I don’t know whether in Mr. Goolrick’s of-

fice or in Mr. Frank Chichester’s office.
page 95} Q. Did Mr. Goolrick make any representations
to you?

A. He said the Bank had received that letter and would
see that it was carried out.

Q. Was Mr. Chichester present when he made that state-
ment? .
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A. I don’t remember.

Q. Do you propose to put Mr. Frank Chichester on the
stand to testify to that fact?

A. I don’t know what Mr. Coleman proposes to do.

Q. Can you state positively that any such statement was
made in Mr. Frank Chichester’s presence by Mr. Goolrick?

A. I don’t know whether Mr. Frank Chichester was pres-
ent or not.

Q. In whose office was it?

A. T don’t know whether in Mr. Goolrick’s office. or Mr.
Chichester’s office. We were dickering back and forth.

Q. You saw and read, of course, at the end of that letter
the condition the Railroad Company put to its undertaking
to build this switeh, did you not?

A. Yes, sir.

Q. You knew its obligation was a conditional one, did you
not?

A. Yes, sir.

Q. And, you acted on that letter?

A. Yes, sir, and the guarantee of Mr. Goolrick.
page 96 } Q. And the guarantee of Mr. Goolrick?
' A. Yes. Mr. Young had guaranteed it before, but
not since we got that letter.

Q. Then, there was only one alleged guarantee on the part.
of Mr. Young, you say in February, 19307

A. Yes, sir.

Q. And, nothing else took place between you and Mr. Young
subsequent to that?

A. T don’t think so.

Q. Yousay in your bill, on page 3, that ‘‘A. B. Young sought
E. G. Heflin, President of your complamant and its agent,
on several occasions during the months aforesaid, and as-
sured him that there was no question but what the Richmond-
PFredericksburg and Potomac Railroad Company had obli-
gated itself to build a spur track’’. What about that?

A. That was during the month of February.

Q. But, you say you only talked to Mr. Young once and
had one conversation with him, at which he made the state-
ment previously alluded to, and you had no further conversa-
tion with him. ~You just testified to that and your bill states
you had several conversations with him during the months
aforesaid?

A. We talked to Mr. Young first and told him we were not

interested. Mr. Young came back and had a plat
page 97 } showing how the side track would be installed.
Q. What did he tell you?
A. He told me, first the Railroad Company had contracted
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with the Bank to install the side track and he came back an-
other time with a plat showing how the side track would be
installed. A

Q. Is the statement in your bill correct?
" A, Mr. Young approached me twice, I know.

Q. Is the statement in your bill correet, or not?
- A. Read it again, so I may get it.

Q. ““A. B. Young sought E. G. Heflin, President of your
complainant and its Agent, on several occasions during the
months aforesaid, and assured him that there was no question
but -what the Richmond-Fredericksburg and Potomac Rail-
rtoad Company had obligated itself to build a spur track’’,
ete. Is that true?

A. Yes, he did approach me several times.

. Q. Why did you say you only had one conversation with
im? .

A. T did not say we only had the one conversation. I said
we only had the one agreement.

Q. Why did he approach you after that?

'A. Because, the first time I would not entertain the propo-
s1t1_on at all.

Q. You did not entertain the proposition, then, when he

made this obligation?
page 98¢ A. When he made the obligation he showed me
ed a plat showing how the side track would be in-
stalled.

Q. You said in February, 1930, Mr. Young came to you
and obligated the Bank if you would purchase the property
the side track would be built?

A. Yes, sir.

Q. A_nd that was the only time he ever made that represen-
tation to you—you said that?

A. He made the representation to me on the second time
he came to me.

Q. Did you not say he only made one obligation?

A. That was the second time he approached me.

Q. Did he have any other obligation with you?

A. T had the obligation with him when I paid the $50, and
I turned it down and he came to me two or three days later
with the plat, showing how the track would be installed.

Q. He did not make any obligation for the Bank at that
time?

A. Said the Railroad Company had guaranteed to put the
side track in.

Q. But he did not obligate the Bank at that time?

A. He said the Bank would obligate itself to see that the
contract was carried out.
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Q. Did he obligate the Bank on one occasion or two occa-
sions?
page 99! A. Heobligated it on one occasion, when I agreed
to purchase the property.

Q. What did he do on the occasion when you regected his
offer to sell the property?

A. He told me the Bank had this contract with the Rail-
road Company and I said I would not entertain it, because I
did not see how they would get a side track in to make the
property adjacent to the side track.

Q. Did he guarantee the side track to be built?

A. It was not necessary to guarantee it then because he
had not sold the property then.

Q. Now, Mr. Young not only advised you that the Rail-
road Company had obligated itself to build this spur track,
but he obligated the Bank to see that that track was built?
~ A. He stated that the Bank would see that that obhgatmn
was carried out.

Mr. Young told you that?

. Yes, sir.

And, that was on one occasion?

. Yes, may have been on two occasions.
Was it two occasions?

. May have been.

. You seem rather hazy?

A. No, I know the obligation was made. He may
page 100 } have told me about the obhcratlon the first time
he approached me about the property.

Q. Telling you about the thing and obligating are two
separate things, you recognize that?

A. Yes, sir.

Q. Whom did he obligate?

A. He obligated the Bank.

Q. When was that?

A. That was before the first of March, I know.

Q. What happened with regard to the transaction, any
money paid, or anything?

A. The agreement was that I was to pay $50 down and
$1,450.

Q. On delivery of deed and satisfactory guarantee?
Yes, sir. i
Did you pay the $50 down? I
. Yes, sir. o
When was that?

. In February.
But, you did not receive any guarantee, did you?
. Not a written guarantee from Mr. Young, no.

OPOPOPO

OO P OPe
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Q. You never did receive any written guarantee, did you?
A. Never received any written guarantee except the letter
from the Railroad Company and the verbal guarantee from
the Bank that the Bank would see that the obligation was
carried out.
page 101 } Q. That verbal agreement came from Mr. W. K.
: Goolrick?
A. Yes, sir.
Q. Or Mr. Young?
A. Yes, before this letter.
Q. But, you were not satisfied with the verbal obligation
from Mr. Young and Mr. Goolrick, until he acquired the letter
from the Railroad Company?

A. Yes, sir.

Q. And, it was that letter that caused you to close the
deal?

A. Yes, sir.

Q. Before you closed that deal did you go to Richmond
and make inquiry from the officials of the Railroad Company
as to that matter?

A. No, I did not.

Q. Did you ever make any in Fredericksburg?

A. No, I did not.

Q. Did you ever discuss the matter with Mr. Call, Mr. Mor-
decai, Mr. Taylor, or Mr. Duke, hefore you closed this deal?

A. No, I did not.

Q. You wrote, apparently, in January and February, 1933,
two letters to Mr. Goolrick, President of the Bank, which
have been introduced here. Did you ever at any time go
to Mr. Goolrick, or go to Mr. Karsten, the Cashier of the

Bank, to discuss this question?
page 102} A, No, sir.
Q. Why not?

A. Because they had three years to do this and had had
ample time to have done it.

Q. Did you go to the Bank after receiving the letters in
June, 1933, requesting you to call and satisfy the interest on
the $5,000 note?

A. No, sir.

Q. Why not?

A. Because I saw no necessity for it.

- Q. You wrote the letter of Jany. 30th, 1933, with the view
of fixing a basis for a suit, did you not?

A. No, I wrote it with the view of having a side track in-
stalled.

Q. You still had an idea of having a side track there?

A. Yes, sir.
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Q. Mr. Heflin, after the deed of the Bank to you and the
deed of trust from you to the Bank had been delivered and
your note delivered to the Bank, and, in turn, later on the
deeds had been delivered to Mr. Adams, Clerk of the Cor-
poration Court, for recordation, why did you ask Mr. Adams
to suspend the recordation of the deeds? A

A. T did not ask him to suspend the recordation.

Q. Whom did you say anything to about it? ,

A. T did not say anything to anybody about it.
page 103} Q. You did not speak to Mr. Goolrick about it?
A. No, sir.

Q. You did not see Mr. Goolrick and ask him to suspend
the recordation because you did not want the $5,000 recorded
-against you?

A. No, E. G. Heflin & Company owed nobody anything.

Q. You owned practically all of the stock in that Company?

A. Yes, sir.

Q. Who owned the rest?

A. My nephew owned one share and my sister one share.

Q. You had no conversation with Mr. Goolrick about the
recordation of these deeds?

A. No, sir.

Q. What was the understanding with Mr. Young?

A. That they would mot be recorded until the side track
was installed.

Q. When was that?

A. In February, 1930.

Q. Nothing further was said about it?

A. No, sir.

Q. Nothing more was said about the recordation of the
deeds?

A. Nothing more said about recording the deeds that I
know of.

Q. Did you know they had not been recorded?

A. I had never seen any notice in the paper
page 104 } that they had recorded and I did not suppose
they had been recorded.

Q. You never had any conversation with Mr. Adams about
it at all?

A. None whatever.

Q. Did you have any conversation with any deputy in the
Clerk’s office in regard to them?

A. No, I did not.

Q. Nothing at all?

A. No, sir.

Q. When you read the letter from the Railroad Company
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-you recognized that there was a condition attached to it,
did you not? : .

A. Yes, sir.

Q. And you read that condition?

A. Yes, sir.

Q. You had no conversation with any of its officials about
anything .connected with this matter?

A. No, not before the signing of this deed in 1930,

" Q. Did you ever inquire before the institution of this suit
‘of the Railroad Company about its purpose in acquiring this
property?

A. No, sir.

- Q. Why not?

A. Because I understood from Mr. Young the Railroad

Company would install this side track
page 105} . Q. Why did yon not make inquiry of the Rich-
mond, Fredericksburg and Potomac Railroad
Company?

A. Because the Richmond, Fredericksburg & Potomac Rail-
road Company had three years to put it in.

Q. Did you ever make any inquiry of them?

A. We made inquiry of Mr. Mordecai in 1931 when he
would put the side track in.

Q. How did you do that?

. By word of mouth.

. Why d1d you say you never made any inquiry of them?
. I said in 1930.

. You had this conversation with Mr. Mordecai?

Yes, I went to see Mr. Mordecai about another propo-
sition and asked him when he would put the side track in.

. You knew Mr. Duke and Mr. Call did you not?

A Yes, sir.

Q. Mr. Young, you say, told you that the Railroad Com-
pany had obligated itself to build a track in three years, but
in his own opinion it would be built in twelve months?

A. Yes, sir.

Q. That was in this February conversation?
A, Yes, sir.

POPOP4

PO

. RE-DIRECT EXAMINATION.

By Mr. Coleman:
Q. Mr. Heflin, Mr. William K. Goolrick was
page 106 } trustee in this deed of trust, was he not?
A. Yes, sir.
Q. Did you anthorize him to record the deed of trust?
A. No, I did not.
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~ Q. Who paid the recordation fees?

A. I don’t know. I know I have not. The bill has never
been sent to me.

Q. When they were recorded was the deed to this property
delivered to you?

A. Noe, sir.

Q. When was the last. you have seen of the deed to this
property?

A. Until I saw it on the desk here, the day I signed it was
the last time I saw it.

Q. Who took charge of the deed and deed of trust when
they were executed?

A. Mr. William K. Goolrick.

Q. Did you receive any notice from Mr. Goolrick that the
deeds were to be recorded, or that they had been recorded?

A. No, sir.

Q. How did you learn that they had been recorded?

A. T learned it through the newspaper, I think.

RE-CROSS EXAMINATION.

By Counsel for Defendant:

Q. Mr. Heflin, you have testified that this pur-
page 107 | chase by you was a conditional purchase?

A. Yes, sir.

Q. That is the way you understood it?

A. Yes, sir.

. Q. You have also testified that you paid $50 to Mr. Young,
I believe?

A. Yes, sir.

Q. Then, you paid $450 to the Bank at the time the deeds
were executed and delivered?

A. $1,450, I think.

Q. Did you mot give a note for part of that?

A. Gave a note for $1,450, I think.

Q. How long after date was that payable?

A. T don’t know whether that was payable at a certain tlme
or on demand. I know it has been paid, but I never got it
from the Bank.

Q. How long after you gave that note in October, 1930,
did you pay it?

A. T did not have any record of it, because I did mot get
the note back. ,

Q. It was some time later on, though?

A. Yes, sir.

Q. You not only paid that note, which represented a part
of the pulchase price, but also the semi-annual instalments
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of interest on the $5,000 note as they became due—
page 108 | you paid that up to July 1, 1932, $150 each pay-
ment ?
A. We did.
Q. The first time you failed to meet your interest on this
$5,000 note was the payment due on January 1, 1933%
A. January 30, 1933, I think it was.
Q. Yes, January 30, 19332
A. That is right.

RE-DIRECT EXAMINATION.

By Mr. Coleman:

Q. Mr. Heflin, you stated you paid the interest up to Janu-
ary, 19337

A. Just paid the interest to July 30, 1932.

Q. Had you any information up to that time that this guar-
antee or condition in regard to the building of this frack would
not be fulfilled?

A. No, I thought it was going to be built. They had ample
time to do it before the three years expired.

RE-CROSS EXAMINATION.

By Counsel for Defendant:

Q. Mr. Heflin, do you still state, in view of what appears
on the Clerk’s memorandum book with regard to the deliv-
ery of these deeds to this office for recordation that you never
requested Mr. Adams, or his deputy, to hold up the recorda-

tion and that you never mentioned the matter to
page 109 ¢ Mr. Goolrick?

A. T absolutely state I did not. It would have
been impossible for me to know when the deeds were down
here. '

Q. Why would it be impossible for you to know the deeds
were down here?

‘A. Mr. Goolrick or nobody else notified me they were
here. '

Q. Can you not examine the record, like anybody else?

~A. Yes, sir.

Q. It is not an impossibility on the part of anybody to
walk down here and find out what is going on, is it?

A. You cannot come down here every day.

Q. It would not be impossible to come every day if a man
was not ill or in bed?

A. Yes, but you cannot come here every day. It was im-
possible for me to know they were here for recordation.
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Q. Why was it impossible for you to know it?

A. Did I have access to the books?

Q. Did you ever come to the Clerk’s office to make inquiry
whether these deeds were here?

A. No, T did not.

Q. If you had made inquiry could you have found out?

A. Yes, sir.

Q. Why did you say, then, it was impossible for you to know
it?

A. Because I did not make inquiry and did not know it.

(The witness was excused.)

page 110 } FRANK M. CHICHESTER, A
a witness introduced on behalf of the plaintiff,
being first duly sworn, deposes and says as follows:

DIRECT EXAMINATION.

By Mr. Coleman:

Q. You are Mr. F. M. Chichester, a lawyer in the City of
Fredericksburg?

A. Yes, sir.

Q. Mr. Chichester, will you please state whether you were
consulted in reference to this transaction between the Plant-
ers National Bank and E. G. Heflin Company, Incorporated,
and, if so, by whom and for what purpose?

A. (Will you hand me the deed and the deed of trust and
the letter?) I knew nothing of the transaction up to the
time (the date I don’t exactly remember) Mr. Heflin came
in my office, with these two unexecuted papers, the deed to
a portion of the property on Sophia Street owned by the
Planters Bank and the deed of trust securing a note for
$5,000. I was asked to look over these papers and see if it
was all right for Mr. Heflin to sign the same, it being meces-
sary under the deed and deed of trust that he, as President
of the E. G. Heflin Company, sign both papers. I examined
them and I said, ‘‘I see—

page 111} By Counsel for Defendant (interposing): I
object.

By the Court:
Q. Was Mr. Goolrick present?
A. No, sir.

By the Court: Then, it is not competent.
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A. I examined them and from what I understood—
By Counsel for Defendant: I object to that.

By Counsel for Plaintiff:

Q. Did Mr. Heflin advise you as to any conditions or rep-
resentations in reference to this transaction which did not
appear on the face of the deed?

By Counsel for Defendant: I object to that. He is trying
to bring out what occurred between Mr. Heflin and himself.
By the Court: No conversation which took place between
Mr. Chichester and Mr. Heflin can be admitted in this case, it
being purely hearsay.
. By Counsel for Plaintiff: Here is my reason for wishing
to bring out the statement. Here is the deed and deed of
trust, which were drawn some two or three months before
they were executed. In the meantime there was a copy of a
letter delivered to Mr. Heflin. Now, what I want to prove
by Mr. Chichester, if he knows, is the reason for the delay
in that period at the time he represented Mr.
page 112 } Heflin, or had been consulted by Mr. Heflin.

By ‘the Court: He could testify to that from
information he had acquired of and from his client, Mr. Hef-
lin, or if it was so acquired in the presence of Mr. Young,
or the President or some agent of the Bank, then that rep-
resentation can be used, otherwise it cannot be.

By Counsel for Plaintiff:

Q. Mr. Chichester, did you ever see a copy of this letter?

A. Yes, a copy of this letter, dated September 9, 1930, from
the Richmond, Fredericksburg & Potomac Railroad Company,
was shown to me by Mr. William K. Goolrick.

Q. That was delivered to you by Mr. Goolrick?

A. Yes, sir.

Q. Were you present when the deeds were finally executed?

A. No, I don’t think I was. I would like to explain this
situation, exactly how I operated in it.

- By Counsel for Defendant: I don’t want you to explain
it. That would bring in a whole lot of hearsay.

(Witness continues:) I went to Mr. Goolrick’s office with
these deeds and suggested or stated to him that there was
nothing in either one of the deeds which gave any guarantee
that there would be a spur track built. I could state why I
did that, but I realize that is probably hearsay. At my so-
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licitation Mr. Goolrick wrote to the Richmond,
page 113 } Fredericksburg and Potomae Railroad Company

and this is a copy of the letter he received from
the Railroad Company, which was handed to me, and when
I received it, probably the same day or a few days afterwards,
my advice to Mr. Heflin was—

By Counsel for Defendant (interposing): I object.
By the Court: You can’t tell what you advised him.

(Witness continues:) I returned the letter, the deed and
the deed of trust to Mr. Heflin, and I feel reasonably sure
that the papers were not executed in my office. My impres-
sion is that Mr. Heflin went over to Mr. Goolrick’s office and
executed them, and one reason that that idea is confirmed is
because it was acknowledged before his stenographer. Had
they been acknowledged in my office they would have been be-
fore my stenographer. What occurred between Mr. Goolrick
and Mr. Heflin about the execution of these papers affer he
received that letter I know nothing of.

(The witness was excused.)

page 114} WILLIAM K. GOOLRICK, )
being called as an adverse witness by Counsel for

Plaintiff, subject to the rules of cross examination, being first

duly sworn, deposes and says as follows: '

DIRECT EXAMINATION.

By Counsel for Plaintiff: _

Q. Mr. Goolrick, you are Mr. William K. Goolrick, Presi-
dent of the Peoples National Bank of Fredericksburg?

A. Yes, sir.

Q. That Bank has now been more or less embraced in an-
other bank?

A. Yes, the Planters National Bank of Fredericksburg is
liquidating and the Planters National Bank in Fredericksburg
is acting as liquidating agent.

Q. This transaction was between what we knew as the Old
Planters Bank and Heflin, Incorporated?

A. Yes, sir. ’

Q. The new Bank has no connection with it?

A. None whatever.

Q. You were President of the Planters National Bank of
Fredericksburg, Va., during the entire year of 19302

A. Yes, I was.
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Q. Mr. Goolnck you handled the fransaction between the

Rlchmond Fredericksburg and Potomac Railroad

page 115 } ‘Company and the Planters National Bank of

Fredericksburg, Va., in reference to a sale of a

strip of land on Sophia Street, the deed having been dated
July 14, 19307 _

A. Yes, sir.

Q. Was this property at this time in the hands of the real
estate agency for sale?

A. Yes, sir. Mr. A. B. Young, of the real estate firm of
Allison & Young, informed me in 1929, I think in the fall of
1929, that the Richmond, Fredericksburg and Potomac Rail-
road Company was interested in the purchase of the lot and
had written my predecessor, Mr. Ford, in regard to the mat-
ter. I then took the question of the sale up with the Rich-
mond, Fredericksburg and Potomac Railroad Company,
through Mr. John B. Mordecai, who is one of the officials of
that Company, and they offered us $6,000 for the property,
the lower end of the property, which the directors accepted
and authorized me to execute the deed for. The matter was
delayed for a considerable period, owing to the fact that in
looking up the title to the portion of the lot sold to the Rail-
road Company Mr. Butzner, their attorney, found that on one
of the old city maps in the Clerk’s office a street was drawn
‘thrOugh the property from Water Street to the river, and

the Railroad Company required the Planters Bank
page 116 } to clear this matter up before they would accept
the title to the property.

Q. That was the reason the deed was not executed in July?

A. That was the reason it was not executed from the fall
of 1929 until July, 1930.

-Q. Mr. Goolrick, when did your Bank place this property -
in the hands of Allison & Young, in which Mr. A B. Young
is a partner, for sale?

-A. T think it was in Mr. Young’s hands for sale when I
was elected President of the Planters Bank in the spring of
1929 immediately after Mr. Ford’s death.

Q. Then, Mr. Young was more or less instrumental in the
sale of the property to the Richmond, Fredericksburg and
Potomac Railroad Company, was he not?

A. Yes, I think he was.

Q. And, on March 4, 1930, the Bank passed the necessary
resolutlon authorizing the sale to the Rallroad Company?

A. Yes, sir.

Q. You knew at that time that Mr. Heflin had been ap-
proached by Mr. Young in reference to the purchase of the
" remaining property, dld you not? ;
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A. Yes, I did. Mr. Young told me that, of course. .

Q. And that resolution authorizing the sale to Heflin, In-
corporated, was passed March 4th, 1930, was it not?

A. Yes, it was, and the reason of that was that Mr. Young

reported to me a short time prior to that that Mr.
page 117 } Heflin would buy the property. That was the
reason the resolution was passed on March 4th.

Q. Did not Mr. Young tell you Mr. Heflin would buy this
property provided this spur track was placed there?

A. No, he did not.

Q. Then, why was it insisted upon in the deal with the Rail-
road Company that they obligate themselves to the Bank
to build that track within three years from the date of the
deed?

A. The reason that was done was when I called upon Mr.
Mordecai at the Richmond, Fredericksburg and Potomac Rail-
road’s headquarters in Richmond, he stated to me that the
Company was buying the lower portion of the property for
the purpose of erecting a grain elevator, and that the Rich-
mond, Fredericksburg and Potomac Railroad Company was
expecting to build a switch from their main line o the prop-
erty, provided the City Council gave them the right to do so.

Q. If you knew, as you say you did, that Mr. Heflin was
interested in the purchase of this property, and you gained
that information from Mr. Young, and Mr. Young was act-
ing for the Bank in the sale of the property, what was the
necessity for the insistance on the part of the Planter Na-
tional Bank of the Richmond, Fredericksburg and Potomac

Railroad Company obligating itself to build this
page 118 } track within three years, if Mr. Heflin had made
_ no such demand? :

A. Well, T gave Mr. Heflin all the information I had in
regard to the matter. I furnished him with this letter that the
Richmond, Fredericksburg and Potomac Railroad Company
wrote me after Mr. Young had reported to me that Mr, Hef-
lin desired to know exactly what the Company was going to
do.

Q. You misunderstood my question, Mr. Goolrick. My ques-
tion is this: if there had been no demand communicated to
the Bank or to you, on the part of Mr. Heflin that this track
must be built before he would take that property, why was
it necessary to have the Richmond, Fredericksburg and Po-
tomac Railroad Company obligate itself to build the track?

A. Tt was not conveyed to me in the nature of an obligation.
It was conveyed to me that Mr. Heflin wanted written in-
formation in regard to what the Richmond, Fredericksburg
and Potomac Railroad Company was going to do.
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Q. Did the Richmond, Fredericksburg and Potomac Rail-
road Company officials obligate the Company to build that
track within three years?

A. My understanding was they obligated themselves condi-

tionally; that is, they would build the railroad
page 119 } track provided the City Council granted them
- leave to do so. In other words, I undelstood it

was a conditional matter with them.

Q. Let us take it as a conditional matter, was the Rich-
mond, Fredericksburg and Potomac Railroad Company, pro-
vided the City Council granted them the permit, obligated at
any time to build the track?

A. According to my understanding, the only obligation, or
agreement, or understanding, between the Richmond, Fred-
.ericksburg and Potomac Railroad Company and me, as Presi-
dent of the Planters National Bank was that the track would
be built if the City Council granted the Railroad Company
the permit to do it. Entirely conditional, as understood by
me.

- Q. When was that agreement made?

A. That agreement was first stated to me verbally when I
had a conference with Mr. John B. Mordecai, in the office of
the Richmond, Fredericksburg and Potomac Railroad Com-
pany, I think in the fall of 1929.

Q. Did you ever consider that there was such an obligation
on the part of the Railroad Company to build this spur track
as-could have been enforeced by the Bank?

A. That was a matter, Mr. Coleman, which I have never
looked up legally. I could not state as to whether that is a

legal certainty or not, for the very simple reason
page 120 } that the Railroad Company was a considerable

time in buying the property from us and did not
buy it until July 14, 1930. Mr. Young communicated to me
in February, I thmk of 1930, that Mr. Heflin would buy the
property, I had the directors of the Planters Bank to pass
the necessary resolution of sale and it was later communi-
cated to me by Mr. Young that Mr. Heflin desired to in-
vestigate in regard to the obligation to build the track by
the Railroad Company.

Q. You wrote to Mr. Call, Presuient of the Railroad Com-
pany, did you not?

. Yes, sir.

Q The letter of September 9, 1930 is his answer to you,
is it not?

A. Yes, this is a copy of his letter to me.

Q. There was nothing said about his obligation in the deed



The Planters National Bank v. Heflin Co., Inec. 75

from the Planters Bank to the Richmond, Fredericksbuirg
and Potomac Railroad Company, was there? ,

A. No, nothing.

Q. Mr. Goolrlck what was the consideration for that obh-
gation?

A. Well, it was, on their part, I always considered, a con-
ditional obligation, and the consideration was the money paid
for the property. That was part of that consideration, I

should judge, the $6,000 they paid for the lot.
page 121} Q. In addition to the $6,000, was part of the
consideration to build the track?
"~ A. I thought you meant what was the consideration by the
Bank.

Q. No, I mean what was the consideration for the obliga-
tion on the Richmond, Fredericksburg and Potomac Railroad
Company to build the track?

A. The consideration was they would build the track -if
the City Council granted them the leave to do so.

Q. It would be necessary, would it not, for the Richmond,
Fredericksburg and Potomac Railroad Company to apply for
a permit and that permit would have to be denied—

By the Court: That is a legal question.

Q. Was there anything ever placed in writing with refer-
ence to this obligation other than that letter?

A. No, sir.

Q. Then, you are not prepared to say that letter is a legal
obligation on the Richmond, Fredericksburg and Potomac
Railroad Company?

By the Court: That is a question of law.

By the Court: ‘

Q. Mr. Goolrick, in addition to this deed was there any
other arranvement that took place between the Planters Na-
tional Bank and the Railroad Company at the time they con-

veyed the Railroad Company that part of this lot,
page 122 } do you recall any other writing or any other ar-

rangement between the Planters National Bank
and the Railroad Company as to the building of this spur
track?

A. No, I don’t recall any other writing, or any other ar-
rangement of any kind.

By Counsel for Plaintiff:
Q. Did you notify Mr. Heflin you would place the deed$ on
record?
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A. No, sir.

Q. Why did you not?

A. I did not notify him for this reason: after the deed and
deed of trust were executed they were left at the Planters
National Bank, and it was some little while before I was ad-
vised of that fact and immediately upon being informed (I am
not exactly certain what length of time after the deeds were
executed on October 18, 1930, but I should say several months
had elapsed) I took the deed and deed of trust and brought
them to Clerk’s office and delivered them to Mr. Adams, with
the request that he should record them and send the bill for
recordation to Mr. Heflin. I come to the Clerk’s office fre-
quently and the Clerk, Mr. Adams, stated to me—

'],By Counsel for Plaintiff (interposing): I object to that.
By the Court: That would be hearsay. You can’t go into
it.

page 123 } By the Court:

Q. Mr. Goolrick, you say you gave those deeds
to Mr. Adams for recording, are you in position to say
Wh(lalther or not they were recorded at the time you gave them
to him?

. A. T would state that T thought they were recorded. I be-
lieved they had been recorded.

By Counsel for Plaintiff:

Q. Did I understand you to say "that some months had
elapsed before you knew the deeds had not been recorded and
had not been delivered to the Clerk’s office?

A. Yes, some time had elapsed.

Q. The deeds were signed and executed in your office, were
they not?

X. My stenographer took the acknowledgments, but my
recollection is she went down and took somebody’s acknowl-
edgment. I don’t think they were taken in my office. I am
not at all certain about it, though.

‘Q. You mean to say that you did not know that they had
‘been executed?

A. No, I did not. The deeds were left at the Bank for a
considerable time. My other information in regard to it is
hearsay.

By the Court: Don’t go into hearsay.
Q. Then, this answer filed by the Bank, and signed by you
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as President, wherein you state ‘‘Upon the exe-
page 124 } cution of the ‘deed and deed of trust the same was

immediately delivered by William K. Goolrick,
its President, to the Clerk of the Corporation Court of Fred—
ericksburg for recordation’’ is in error?

A. Yes, I would not say they were immediately delivered.
I would say they were delivered to the Clerk of the Court
in a short time. My opinion is that probably two or three
months had elapsed—two months probably.

Q. Then, that answer is in error, is it not?

A. Yes; that answer is not an accurate statement.

Q. When you found the deed and deed of trust in the Plant-
ers Bank, then you did take them down to the Clerk’s Office?

A. Yes; I certainly did.

Q. That was some two or three months afterwards.

A. T would say it was approximately two months after-
wards. I am not absolutely certain as to the time; some little
time elapsed.

Q. After the fransaction you treated it as closed. You
did not see Mr. Heflin any more in reference to this trans-
action until he saw you about not having the deed recorded
did you?

A. No, that is right.

Q. How did Mr. Heflin know when you delivered this deed
and deed of trust for recordation? -

A. T can only give you hearsay.

page 125} By the Court: Don’t go into that.

Q. It is a fact, is it not, that you did not deliver the deed
-and deed of trust to the Clerk’s office for some months after

the execution of these papers?
A. No.

By Counsel for Defendant': I object to that, because he
has stated it four or five times.
By the Court: He has stated it several times.

Q. You did not advise Mr. Heflin when you found the deed
and deed of trust in the Planters Bank that you were going
to have them recorded, did you?

A. No, I did not inform Mr. Heflin, becanse my informa-
tion and dealings with Mr. Young was that it was an absolute
sale, and as soon as I learned the deeds had been signed
and acknowledged or a very short time afterwards, I brought
them to the Clerk’s office to be recorded. I did not consider
it was necessary to notify Mr. Heflin. I did not know he
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had the slightest possible objection to them being recorded.

Q. You did know some days afterwards that he did ob-
jeet to their being recorded, did you not?

A. Yes, some days after I left them here for recordation
I learned that he objected to them being recorded.

Q. Did he request you not to record them?

A. At his request, I came to the Clerk’s office

page 126 ! and withdrew the deeds. Mr. Heflin met me and
stated that I had left the deeds to be recorded;

that he did not want them to be recorded. That he owed a
lot of money, and he did not want the $5,000 additional to
show up on his financial record and I told him I would be
gald to withdraw them and I came down here and got them.

Q. Where did that conversation occur?

A. In front of my office, on Princess Anne Street, right
at the steps that come out the Bradford building.

Q. When this interest was not paid, Mr. Goolrick, in Janu-
ary, 1933, why were not steps taken to collect it from Mr.
Heflin?

A. In January, 1933, steps were taken to collect it.

Q. What steps were taken?

A. It was brought up before the board of directors of the
Planters Bank and their instructions were to write Mr. Heflin
and to ask him to pay it, and my information is Mr. Karsten
did that; but that is hearsay as far as I am concerned.

Q. You do know no interest has been paid up this time?

A. T know one of the later interest payments was not made;
but I am advised he made four interest payments.

Q. I mean the interest since January, 1930—no interest has
been paid since then?

A. That is my information.

Q. But, he has made none since he received no
page 127 } reply to his letter of January 30th, 19339

) A. That is my information, but my knowledge
of that is meager. Mr. Karsten would know.

Q. Mr. Goolrick, to go back to this obligation, you knew
that Mr. Heflin did not want that property unless that spur
track was going to be built; did you not?

A. No, not absolutely. I knew Mr. Heflin had a piece of
property just as far as this one that has no spur track;
but, while I believed he wanted one built, I did not know it
was necessary and essential to his plant.

Q. Why was it, then, that Mr. Chichester came over to
see youn and you wrote this letter of the Railroad Company
about the spur track?

A. My judgment is Mr. Chichester came to me as Mr.
Heflin’s attorney, and I wrote the letter to the Railroad Com-
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‘pany in order that Mr. Heflin might have just as much in-
formation in regard to the matter as I had.

Q. Don’t you know, as a matter of fact, that the selling
point in that property was the fact that Heflin believed that
this track was going to be built and that the Railroad Com-
pany had obligated itself to build that track?

A. No, I don’t know that of my own knowledge and in-
formation.

Q. If that was not the selling point for the rest of the

property down there, why was it the Planters
page 128 } Bank wanted the Railroad Company to obligate
' themselves to build that track?

A. The only reason was Heflin came to the Bank and 1
wrote the letter at Mr. Heflin’s solicitation so as to give him
‘all the information I had.

Q. The question I asked you was if the obligation on the
part of the Railroad Company to build the spur track was
not the selling point for this sale, why was it the Planters
Bank insisted on the Railroad Company building the track?

A. The Bank did not want it built. I would say it did not
want it. It did not bring it up in the original transaction.
Mr. Mordecai, one of the officers of the R. F. & P. Rail-
road brought ‘the matter up, himself. I did not know any-
thing about it.

Q. The obligation on the part of the Railroad Company
to build the track,—what benefit conld there have been to the
Railroad Company to obligate itself to the Bank to build
the track?

A. The only benefit I see—my understanding was they
bought the property for the purpose of building a grain ele-
vator and it would be connected to the main line by a spur
track provided the City Council of Fredericksburg would al-

low them to build the track across the street.
page 129 } Q. What benefit could the Railroad Company

] gain for itself in obligating itself to build this
track?

A. T considered it was.a conditional obligation they made,
and when we conveyed the property to Mr. Heflin we con-
veyed it conditionally and all rights went with it.

Q. Why did the Richmond, Fredericksburg and Potomac
Railroad Company obligate itself to the Planters Bank to
build the track?

A. T would say why they obligated themselves was “of
their own volition. That is my answer.

Q. Then, there was no demand on the part of the Planters
Bank that the Richmond, Fredericksburg and Potomac Rail-
road Company obligate itself to build this track? :
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A. Not until they stated they would furnish this letter,
which they did furnish.

Q. Then, up to the time this letter was written the Bank
had never demanded that the Richmond, Fredericksburg and
1;Photomac Railroad Company obligate itself to build this track

ere?

. A. Not in writing. It had never been reduced to writing
up to that time. -

Q. Had the Bank demanded that?

. A. Not up to September 6th in writing; not in writing.

" Q. Had the Bank prior to that time, through its agents, de-

manded that the Rlchmond Fredericksburg and
page 130 } Potomac Railroad Company obligate itself to
build the track?

A. Mr. Mordecai had agreed with me that the Richmond,
Fredericksburg and Potomac Railroad Company would obli-
gate itself to build the track provided the City Council would
grant them a permit to build it across the street there and
he would furnish me a letter to that effect, and upon the re-
quest of Mr. Chichester I made the demand on them, and
they wrote me that letter.

Q. Did you ever demand of the Richmond, Fredericksburg
and Potomac Railroad Company that they build the track?

A. The Richmond, Fredericksburg and Potomac Railroad
Company never got any deed from us until July 14, 1930, and
I wrote them in September. That was the first time I wrote
them.

Q. Mr. Goolrick, Mr. Young had all the inforniation in re-
gard to the building of the tr ack and the sale to the Richmond
Fredericksburg and Potomac Railroad Company that you
had, did he not?

A. Yes, he did. '

Q. You furnished him, did you not, with a plat showing
‘where the track was to be bhnilt?

A. Yes, I furnished Mr. Young with either the plat filed
here, or a copy of it, which was made by one of the Railroad
engineers.

Q. You furnished him with that plat:
page 131}  A. Yes, sir.

Q. You knew at the time that he was negotiat.
ing with Mr. Heflin, did you not?

A. Yes, Mr. Young told me that.

Q. Did Mr. Young tell you why he wanted that plat?

A. He told me he wanted to show Mr. Heflin the plat of the
property and where the track ran along the front-and that
there were certain rights of ingress and egress. I think that
had to be explained to Mr. Heﬁin. '
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Q. Did he tell you at that time what Mr. Heflin wanted
with the property? :

A. T am not certain whether he did, or not. I understood,
and Mr. Young probably did tell me, that Mr. Heflin wanted
to locate a mill on it. ,

Q. Did he not tell you, also, that he wanted to locate his
mill on the spur track?

A. Not as a necessity, no, he did not. He told me Mr.
Heflin wanted it built in there.

Q. He told you Mr. Heflin wanted the track built in there?

A. Yes, sir.

Q. And you stated, I believe, that you never communicated
with the Railroad Company in reference to the building of
this track after this letter of September 9th?

A. T communicated with them September 6th.

Q. That is the last time you communicated with
page 132 } them?
A. Yés, that is the last time I communicated
with them.

Q. Did you draft the deed from The Planters Bank to
Mr. Heflin? )

A. T think so, yes. My recollection is I did. I think it
is on my paper.

Q. As a matter of fact, this strip of land sold to the
Richmond, Fredericksburg and Potomac Railroad Company
leaves no street frontage for the property sold Mr. Heflin,
does it?

A. It leaves no street front, but contains an agreement or
sovenant that the said party of the first part, that is the
Planters Bank, hereby grants, conveys and assigns unto the
said party of the second part its perpetual right of way of
ingress and egress from the lot herein conveyed over the
parcel of real estate deseribed in the aforesaid plat as Lot
No. 2 and conveyed unto the Richmond, Fredericksburg and
Potomac Railroad Co., Inc., by deed dated July 14, 1930.

Q. Then, as I understand, when this deed and deed of
trust were executed, in so far as you were concerned, you
considered the deal closed.

A. Yes, sir.

Q. There was no other contract between the Bank' and
Heflin in regard to this property, was there?

A. No, sir.

Q. You state in your answer, ‘‘The said Gool-

page 133 } rick agreed to withhold said deeds from the
Clerk’s Office, which was done, but they were sub-

sequently recorded, as set out in the bill, because 1t was then
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apparent to respondent that the said Heflin intended to repu-
diate his contract, if he could find an excuse to do so’’. If
that was a closed deal, what was there to repudiate?

A. After T left the deeds here to be recorded, I withdrew
them, after he made the statement as set forth in my evi-
dence, and I took them to the Planters Bank and left them
there, with instructions that they were to be recorded at the
‘beginning of the next year.

Q. Did I understand you to say that after this talk with
-Mr. Heflin, you took this deed and deed of trust to the Plan-
ters Bank, and left them there, with instructions that they
be recorded at the ‘beginning of the next year?

A. Yes, sir.

Q. When was that?

A. That would have been early in 1932.

Q. When they were to be recorded?

A. Yes, sir.

Q. Whom did you instruct to record them?

A. I requested Mr. Karsten to have them recorded in
January, 1932. He asked me to hold them off the record in
1931.

‘ Q. Why were they not recorded in 1932%
page 134} A, I could not say, except on information,
which is of no real value.

Q. The note that this deed of trust secures, Mr. Goolrick,
was made payable on or before three years from date, was
it not?

A. Yes, sir. -

Q. Is it not a fact that that note was drawn or made with
the understanding that when that track was built Heflin
would take that note up? ‘

A. No, that is not a fact.

Q. Why was it made on or before three years?

A. At Mr. Heflin’s request, with the understanding that
he could pay it at any time "he desired, or any part “of it.

Q. And, there was no understanding that when the track
was built that Heflin should take the note up?

A. No, not on my part; positively no.

Q. Was there any reason for making the deed of trust on
or before three years?

A. None other than he requested it be on or before three
years. I would have been glad to make it any time he wanted,
almost.

Q. In fact, the obligation of the Railroad Company was
for three years, was it not?

A. Yes, sir.
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Q. Mr. Heflin had nothing whatever to do with
page 135 } the time limit set between the Bank and the
Railroad Company as to when the track should

be built?

A. T don’t think so, no.

Q. Then, the mere ‘fact that the track was supposed to
have been built within three years and the lien securing the
note was on or before three years was merely a coincidence?

A. The note was made payable three years after date
purely at Mr. Heflin’s request.. Whether he knew, or it had
been communicated to him, the time limit at the time the
note was originally drawn, I could not say.

Q. You wrote the deed of trust and note, too, did you not?

A. Yes, sir.

Q. You say that was written at Mr. Heflin’s request?

A. Yes, it was written as an agreement with and between
Mr. Heflin, of course.

Q. Mr. Goolriek, it is a fact, is it not, that without any as-
surance on the part of the Railroad Company to the Bank
that this track would be built, it would have been almost im-
possible to have sold the remainder of that property, would
it not?

A. No, it is not a fact. I could have sold that property
between the time Mr. Heflin first negotiated for it and the
time he actually purchased if.

Q. With the Railroad Company owning the en-
page 136 } tire front of the property and owning part of
the property on which the road is built?

A. Yes, sir.

Q. Without any assurance that the Railroad Comany
would build the track? )

A. Yes, sir. '

Q: How could a person get in and out of that property
unless they crossed the right of way of the Railroad Com-
pany?

A. They would get in and out of the property over the
right of way which was reserved in the deed from the Bank
to the Railroad Company and was given in the deed to Mr.
Heflin or his Company.

Q. It is a fifteen foot right of way?

A. Yes, sir.

. Q. That is quite a long lot running down on that street, is
it not? :

A. Yes; I think the description is given in the plat here.
It is quite a long lot.

Q. It would be necessary to remove part of the building
before it could be used, would it not?
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A. Yes, I think so.

. Q. The river is right on the other side, is it not?

A. Yes, sir.

Q. In other words, on the east side of this lot
page 137 } is the Rappahannock River?

A. Yes; the party who saw me wanted it be-
cause it was on the Rappahannock River.

Q. It is on a very steep incline, is it not?

*A. Part of it is, but part of it has wharfage rights. Part
of it is very steep, runs down in shelves to the river.

Q. Mr. Young, I believe you stated, was acting as gen-
eral real estate agent for the Bank at the time of this trans-
action?

A. Yes, sir.

Q. And he communicated to you, as President of the Bank,
the fact that Mr. Heflin would take the property, but he
wanted this track built, did he not

A. Mr. Young first reported to me that Mr. Heflin would
buy the property, and I stated to Mr. Young that the Com-
pany expected to build this track in there, i they got the
consent of the City Council. :

Q. Do you know whether Mr. Young ever saw this letter
of September 9, 1930, or not?

< A. Yes, Mr. Young saw it. I gave either the letter, or a
copy of the letter to Mr. Young.

Q. Wty did you give it to him?

A. He wanted to show it to Mr. Heflin, his statement was.

Q. That is the letter that states that the Richmond,

Fredericksburg and Potomac Railroad Company
page 138 | obligated itself to build the track within three
years?

A. Yes, dependent on the fact that the City Councll granted
the permlt to do so.

Q. You gave that to Mr. Young, who was handling the
property, for the purpose of showing it to Mr. Heflin?

A. Yes, Mr. Chichester had requested me to do that and
I gave a copy of the letter to Mr. Young.

Q. That letter set out just what Mr. Heflin testified Mr.
Young told him in February, that the Richmond, Fredericks-
burg and Potomac Railroad Company would build the track?

"By Counsel for Defendant: I objeet to that.
By the Court: He can testify what he knows and I will
pass on it.

Q. Mr. Goolrick, I have asked you several times and I have
never obtained what I consider a complete answer to this
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question, and I will propound it once more, and it is this:
if this obligation on the part of the Railroad Company was
not to be used as the selling point to this property, why was
it that the Bank insisted that there be an obligation to build
that track?

A. The Bank never did insist on any obligation to build the
track. Mr. Mordecai stated to me in the original conver-
sation that they would build the track if the City Council gave

them the right to do it.
page 139} Q. Was there ever a contract between the
Railroad Company and the Bank to build the
track?

A. The only contract was the agreement of Mr. Mordecai
that the Railroad Company would build the track provided
the City Council gave them permission to do it. He stated
that in the original conversation to me. Then, I wrote him
on September 6, 1930, and he wrote the letter of September
9, 1930, repeating that statement. ’

Q. Why did he make that obligation to build the track?

A. Made it in his negotiations leading up to the settle-
ment of the matter in the first interview, that they would be
willing to buy the property and pay the price for it; that
they expected to build the switch and would do it, provided
the City Council allowed them to do it.

Q. Then, there was never any agreement between the Bank
and the Railroad Company to build the switch was there?

A. There was the oral agreement I have set out in my
answer to your previous question.

Q. In return for obligating itself to build the switch what
was the Bank to do?

A. The Bank was to do nothing except to convey them the
property and receive $6,000 for it.

Q. If you knew, Mr. Goolrick, that the only agreement the

Bank had with the Railroad Company was that
page 140 } Mr. Mordecai had advised you that they expected

to build this track within three years why did you
permit Mr. Young to use a letter which states as follows:
that the Railroad Company is obligated to build within three
years from the date of said conveyance a spur track con-
nected with its industrial track and reaching the remainder
of the property still owned by your Bank?

A. T consider that the Railroad Company was obligated to
build the track conditionally, as I have stated before.

Q. You know that the deed and deed of trust were not exe-
cuted until this letter had been shown to Mr. Heflin, don’t
you?

A. Yes, I think that is true.
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Q. You have stated in practically every answer that this
was conditioned upon the ability to secure the consent of the
City Council of Fredericksburg for the building of the track,
do you know whether or not the Railroad Company has
ever attempted to secure the consent to build that track?

A. No, I do not.
~ Q. The time has expired, has it not?

A. Yes, the three year period is up.

Q. You say you do not know whether they ever attempted
to secure the consent of the City Council to build it?

A. No, I do not.know whether they have or
page 141 } not. It would be mere hearsay on my part.

Q. Do you know why Mr. Heflin’s deed was not
drawn until after the deed to the Railroad Company?

A. Yes, my understanding was that Mr. Heflin wanted to

- know first that the Railroad Company had bought and he
also wanted to know in regard to the building of the switch
down there. That is my understanding why it was not
drawn until afterwards.
"~ Q. It was your understanding, then, that if the Railroad
Company had not bought and he had not understood the
switch would be built, he would not have bought the prop-
erty?

A. No.

Q. What was your understanding?

A. My undertsanding was Mr. Heflin was influenced by the
fact that the Railroad Company had bought; but I never
understood that Mr. Heflin’s purchase of the property was
absolutely conditioned on the fact that the switch was to be
built there.

Q. Do you know why the deeds were not executed in July,
when they were drawn?

A. T would say they were not executed because Mr. Heflin
had not satisfied himself of the fact I have stated.

Q. Why did you write to the Railroad Company to get this

letter to show Mr. Heflin?
page 142} A. I wrote at Mr. Chichester’s request and
when the letter came I gave it to Mr. Young. Mr.
Heflin also got it and Mr. Chichester got a copy of it.

Q. Did not Mr. Heflin refuse to sign the deed until this let-
ter was received?

A. T don’t know that he refused to sign. I know he did
not sign until October 18th, which was afterwards.

Note.—At this point is was agreed between counsel that
if Mrs. Virginia Adams Dare were called as a witness that
she would testify that on Tuesday, January 6, 1931, she was
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deputy clerk of the Corporation Court of Fredericksburg,
Virginia; that a daily memoradnum book of transactions in
the Clerk’s Office was kept in the office, and that on that
day she entered on that book a memorandum showing the
delivery to her of a deed from The Planters National Bank
to E. G. Heflin Company, Incorporated, and a deed from
E. G. Heflin Company, Incorporated, to William K. Gool-
rick, trustee, together with the transfer fee tax, ete.

page 143 } By Counsel for Plaintiff:

Q. Mr. Goolrick, why was it that the Bank,
through its agents, took mno other steps than to write Mr.
Heflin and call his attention to the fact that the interest on
‘this note had not been paid, when the same has been due
since January, 19332

A. Well, I would say, Mr. Coleman, that I don’t attend di-
rectly to matters of that kind. That is in the hands of the
Cashicr, or Mr. Karsten. What they did, I don’t know.

Q. You are a member of the board of dlrectors, are you not?¢

A. Yes, T am.

Q. The letter that has been introduced in the record here of
Mr. Krasten to Mr. Heflin, to the effect that this matter had
been brought to the attention of the board of directors, was
there any other action taken by the board of directors with
regard to this interest?

A. No, none, I don’t think.
page 144 } Q. Can you give any reason why this trust was

not foreclosed, or some steps taken to collect the
amount?

A. All T can state is the matter was brought to the atten-
tion of the board of directors and Mr. Karsten was directed
to write to Mr. Heflin, with the idea that Mr. Heflin would
pay the interest. That was June 27th. Nothing was done by
the directors after that time, and I am certain no steps were
taken by them up to that time.

Q. That is true, even though you had come to the conclusion
‘on January 30, 1933, that Heflin had intended to repudiate
the contract?

A. Yes, that is true. I hope to av01d any trouble in regard
to it.

Q. Do you know why the letter of June 28th of Mr. Heflin to
the Bank was not answered?

A. In which he made this demand for payment?

Q. No, in which he stated he would answer the letters of
June 7th and June 27th when the Bank answered his letters
of January 3rd and 30th?

A. There is but one answer they could have made, and he
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knew their position, and that was that Mr. Karsten was
making demand for the interest.
Q. Do you know where this deed and deed of trust were
executed, that is signed and acknowledged?
A. No,Idonot. Idon’trecall where they were
page 145 } signed and acknowledged. I have an impression
of it—T won’t state pos1t1vely, but I think they
were left at the Bank. I believe you will find a letter to that
effect from Mr. Karsten to Mr. Chichester.

CROSS EXAMINATION.

By Counsel for Defendant:

Q. Mr. Goolrick, it has been shown by the Clerk’s Memo-
randum Book that the deed from the Bank to Mr. Heflin and
the deed of trust from Mr. Heflin to you as trustee were re-
ceived in the Clerk’s office of this Court on January 6th, 1931,
did you deliver those deeds in person to the Clerk for recor-
dation?

A. T did. T delivered them to Mr. Adams for recordation.

Q. You have already testified you agreed to withdraw the
deeds from the Clerk’s office shortly thereafter, or, perhaps,
the next day, at the specific request of Mr. Heflin and for the
reasons heretofore assigned by you?

A. Yes, I did.

Q. Then, when the deeds were withdrawn where were they
lodged?

A. I took them to the Planters Bank and left them.

Q. And they stayed there until they were again brought to
the Clerk’s office and recorded in January, 19332

A. That is right.
page 146 ¢ Q. Did yon, actnw for the Bank, give Mr. Heflin
: any assurance or o"uarantee that the Railroad
Company would build a railroad track in front of that prop-
erty?

A. T never did. I never did at any time do it.

Q. Did you ever represent to him, for the purpose of indue-
ing him to purchase this property, that the Railroad Company
had obligated itself to build that track, any further than the
letter of the Railroad Company, itself?

A. T did not.

Q. When you received the letter of September 9, 1930, from
the Railroad Company, which you obtained at the request of
Mr. Chichester, that letter, was, I believe exhibited to Mr.
Heflin by some one, either you, Mr. Young, or Mr. Chiches-
ter?

A. Yes, sir.
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Q. Did that letter contain all the facts about the obligation
of the Railroad Company that the Bank knew anything about?

A. Tt contained all the facts that I knew anything about,
or anybody connected with the Bank, so far as I am in-
formed, knew anything about.

Q. As a matter of fact, did Mr. Heflin, himself, prior to
the execution of these deeds or delivery, discuss the matter
with you, or request any assurance?

A. No, he never did. I left the matter- en-

page 147 } tirely in Mr. Young’s hands. Mr. Chichester was

the only man who said anything to me about it,

other than Mr. Young. Mr. Chichester came to my office and
I wrote that letter of September 6th.

Q. The bill alleges that ‘“he (Heflin) advised The Planters
National Bank of Fredericksburg, Virginia, through its Presi-
dent, Mr. William K. Goolrick, that he desired positive as-
surance from said bank or its duly authorized officers and
agents, that the Richmond-Frederickshurg and Potomac Rail-
coad Company had obligated itself to build the spur track as
aforesaid, and that said bank would guarantee that said track
be built and to confirm the understanding with regard to said
spur track’. Is that true, or not?

A. Tt is not true, so far as I am concerned. He never had
any conversation with me about it and I never gave him any
assurance of any possible kind.

Q. You obtained the letter of September 9, 1930, at the
request of Mr. Chichester, acting for Mr. Heflin, I believe?

A. Yes, I did.

Q. Did that letter correctly set out the prior transaction
which had taken place between the Bank and the Railroad

" Company?
A. Yes, it did.

page 148} Q. The bill alleges, on page 6, at the top,

that ‘“at the time of executing the deed and deed
of trust, your complainant, through its President and agent,
E. G. Heﬂm, agreed with The Plantels National Bank of
Fredericksburg, Virginia, through its President and Agent
William K. Goolmck, and also William K. Goolrick as
Trustee, that the deed and deed of trust, should not be re-
corded until the spur track had been completed". Did you
or the Bank ever enter into any such agreement as that?

A. Never did at any time.

Q. And, I understand that the first time you ever agreed
that you would withhold the deeds from recordation was When
Mr. Heflin met you immediately after he had lodged them in
the Clerk’s office of the Corporation Court here on Jan-
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uary 6, 1931, and requested you as a favor to him to hold them
in the Bank rather than record them?

A. Yes, sir.

Q. And you agreed to that on the condltlons as previously
stated by you?

A. Yes, sir.

Q. Mr. Coleman asked you if the Bank at the time of the
Heﬂln purchase could have disposed of that property to any
other party or parties except on the guarantee that the track

would be built. You stated, I believe, that you
page 149 } could have sold it?
" A. Yes, that I think I could. I won’t state that
as an absolute certamtv
hQ Were you approached by other parties desiring to pur-
-chase?

A. Yes, I had one or two inquiries and one of them was
from a Norfolk concern that seemed very much interested
‘in it.

Q. Was that from an oil concern?

A. Yes, sir.

Q. This property abuts on the Rappahannock River and
has wharfage rights there I believe?

A. Yes, sir.

Q. You stated you are under the belief you could have
sold it, regardless of the track, to this other company?

A. Yes, ‘that is my opinion.

RE-DIRECT EXAMINATION.

By Counsel for Plaintiff:
Q. You did not sell it?
A. No, I did not attempt to sell it to anyone else.
Q. Mr, Heflin, did not make any request of you at the time
these instruments were executed not to record them, did he?
A. No, he did not.
Q. He did not tell you then he did not want
page 150 } them recorded because he had other obligations?
A. No, he did not. He did not say anything
about recording it, or not recording it.
Q. And, you did not notify him on the 5th or 6th of Jan-
uary, 1931 that you were going to record them, did you?
A. No, T'did not think it was necessary. 1 understood they
were to be recorded immediately, or in a short time, and I
took them down to record them.
Q. And you did not notify him at the time you actually did
record them, did you?
A. No, I did not notify him then, and I did not notify him
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the other time; but I asked Mr. Adams to send him a bill for
recording them when he recorded them.

Q. I believe I asked you if Mr. Heflin did not come to see
you and you stated you had no conversation or agreement
with him in reference to this spur track before you gave
him this letter; is that correct?

A. Yes, I thmk S0.

Q. As a matter of fact, Mr. Chichester did come to see
you?

A. The only time I recall Mr. Chichester coming to see me
was when he came to see me regarding this letter.

Q. Mr. Chichester at that time came to see you for the
purpose of talking to you about this obligation on the part of

the Railroad Company to the Planters Bank, did
page 151 } he not?
A. Yes, I think so; that is what I understood.

Q. Then, Mr. Heflin did get in contact with you through
his attorney about that matter before you got this letter?

A. Yes; but you asked if Mr. Heflin came to see me per-
sonally.

(By Counsel for Defendant: I asked you that.)

Q. And, it was on Mr. Chichester’s demand or requests that
you got this letter, was it not?

A. Yes, on his 1equest I would say not demand.

Q. But as a matter of fact, Mr. Heflin had not executed the
deed or deed of trust up to that time, and did not do so until
after you had obtained this letter and conveyed it to him?

A. Yes, that is true.

RE-CROSS EXAMINATION.

By Counsel for Defendant:

Q. I failed to ask you, did you ever give any assurance
or guarantee to Mr. Chichester, acting for Mr. Heflin, that
the Bank would see that this track was built there?

A. I never did. I never gave Mr. Chichester any assur-
ance or guarantee at all. I wrote the letter of September 6th,
at his request, and got the answer of September 9th.

Q. The only thing you did was to show Mr. Chichester the
letter ~5}{'ou got of September 9, 19307

A. Yes

(The witness was excused.)
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page 152 } A. B. YOUNG,
a witness introduced on behalf of the Defendant,
being first duly sworn, deposes and says as follows:

DIRECT EXAMINATION.

By Counsel for Defendant:
Q. Mr. Young, are you a member of the firm of Allison &
_Young, general real estate agents, in Fredericksburg?
- A. Yes, sir.

Q. How long have you been a member of that irm?

A. Since May 1, 1928,

Q. Do you know Mr. E. G. Heflin and Mr. William K. Gool-
rick?

A. Yes, sir.

Q. In the early part of 1930 were you handling the sale
of this property which is involved in this suit with the Plan-
ters Bank of Frederieksburg?

A. Yes, sir.

Q. In what capacity?

A. T was working for Mr. Ford before he died.

Q. I mean, were you handling it in your capacity as a gen-
eral real estate agent?

. A. Yes, sir.

Q. Did you approach Mr. Heflin in regard to it, or did he
approach you, or were you told he was interested in it?

A. After the Richmond, Fredericksburg and

page 153 } Potomac Railroad Company had bought the lower

end of it, T had in mind that Mr. Heflin wanted to

move his shop. It was reported he wanted to move. I went

in to see Mr. Goolrick and asked him if he wanted to sell

the upper end. I am not positive about this, but am rather
inclined to think Mr. Goolrick stated Mr. Heflin had already

asked him the price of it. :

By Counsel for Plaintiff: State what you know, not what
some one else stated.

(Witness continues:) Any way, I went to see Mr. Heflin and
suggested that this would be a good location for his shop and
he seemed to agree with me, and he asked me the price and [
gave him the price, and, either that day or the next day, or
soon after that, we went down and inspected the property, "
and he knew that Richmond, Fredericksburg and Potomac
Railroad Company had bought this lower end. He asked for
a plat; so I got the plat from Mr. Goolrick and we went down
there and looked at it, and he thought the price was reason-
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able, and he said he thought he would take the property, but
he would let me know in a few days. i
Q. In your dealing with Mr. Heflin did you have any au-
thority from the Planters National Bank to give any assur-
ance or guarantee with regard to this particular
page 154 | piece ?\Tf property and the spur track?
. No, sir.

Q. Did you give Mr. Heflin any guarantee or assurance
of any kind that the Richmond, Fredericksburg and Poto-
mac Railroad Company would build a spur track there, or
that the Planters Bank would see that it was built?

A. No, I did not. On the contrary, I told him I could not
give him any guarantee; he would have to make the investiga-
tion, himself, when I showed him the property.

Q. On page 2 of the bill, near the bottom, he alleges that
you told him that the Railroad Company had obligated itself
to the Bank to erect a nmew track connected with its main
line on the strip purchased from the Bank and that, there-
fore, the lot in question (the one he was negotiating for)
would meet the requirements demanded by his Company for
such a lot. Did you ever tell him that?

A. No, T did not. I merely exhibited the plat when we
went down to inspect the property.

Q. Further, on page 3, he alleges that on several occasions
during the months aforesaid you sought him and assured
him that there was no question but what the Richmond,
Frederickshurg and Potomac Railroad Company had obli-
gated itself to build the spur track. Is that correct?

A. No, sir.

Q. Did you do that?

A. No, I 1id not. I did not make any promises.

page 155 } Q. On page 3 of this bill, at the bottom, he fur-

ther alleges that he advised you that the prop-

erty would be practically worthless to the Company if this

track was not built, and that the Company would not con-

sider purchasing the lot at any price, or under any circum-

stances other than that of the Railroad Company erecting

the spur track as represented. Did he make any such state-
ment to you? :

A. No, he did not. .

Q. He further alleges, at the top of page 4 of the bill, that
through all the conversations between he and you, as agent
of the Bank, that it was understood that the purchase of the
property by the Company depended entirely upon the erec-
tion of the spur track as aforesaid, and that the erection of
said spur track was the sole consideration of the purchase.
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‘Was there any such understanding on your part, or did you
impart to him any such understanding?

A. No, I did not.

Q. Did you have any authority to make any such assur-
ances as are here outlined?

A. T had no authority and so conveyed that to him.

Q. Did you see the letter of September 9, 1930, from the
Railroad Company to the Bank, or Mr. Goolrick?

A. Yes, I saw that letter.
page 156 } Q. Did you have any information in regard to
this property other than that the Railroad Com-
pany had acquired a part of it, had reserved a right of way,
and had obligated itself to build a track conditioned as set
out in this letter of September 9th? ,

A. T had no other information about it. I knew the Rail-
road Company had bought this property and reserved the
right of way. I did not know there was any guarantee about
the switch there at all. I merely showed Mr. Heflin the prop-
erty and talked with him and showed him the plat.

Q. Did you make any agreement, acting for the Bank, with
Mr. Heflin that his $5,000 trust note would be paid when
the said spur track was erected, if erected during the three
year period?

A. No, I never discussed that with him at all.

Q. Mr, Heflin testified this morning that he had an agree-
ment with you, acting for the Bank, that the deeds represent-
ing the transfer and mortgage of this property should not
be recorded until the Railroad Company erected a spur track
there. Did you have any such agreement with him?

A. T never had any conversation with Mr. Heflin about the
deed or deed of trust. I merely mentioned to him we would

give him terms. He asked me and I told him $1,-
page 157 } 500 and the balance on time.
Q. You made no representations to him?

A. Absolutely none. That was not my business. My busi-
ness was to negotiate the sale, which I did, and I did not have
a whole lot of trouble.

Q. Did you make any representations to Mr. Heflin as to the
Railroad Company, or what it might or might not do in re-
gard to this property?

A. T did not make any. We s1mply discussed the Railroad
Company having bought this property, and my statement to
Mr. Heflin was, ‘“You know the Railroad Company as well
as I do’’, and that is all.

Q. Mr. Young, do you recall whether before the deeds were
actually executed, Mr. Heflin told you that he had been to
Richmond—
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By Counsel for Plaintiff (interposing) | object to that
question.

By the Court: Lay your proper foundation.
CROSS EXAMINATION.

By Counsel for Plaintiff:

Q. Mr. Young, you do admit, however, that you went to see
Mr. Heflin about this matter, don’t you?

A. Yes. I just stated I went to see him.

Q. You went to see him for the purpose of sell-
page 158 } ing him this piece of property, did you not?
A. Yes, sir.

Q. You deny that you told him this was a lot that would
meet all his requirements for his shop?

A. T told him about the lot and showed it to him and he
said it would be all right.

Q. Did you not testify that you told him it was a lot that -
would meet all his requirements?

A. T was to find out whether or not it was suitable for his
purposes.

Q. In reply to the very first question Mr. Goolrick asked
you, did you not state you went to Mr. Heflin and told him it
would be a good location for his shop?

hA. I probably did. He told me he wanted to move his
shop.

Q. You conveyed that information to Mr. Goolrick?

A. T told Mr. Goolrick that I understood he wanted to move
his shop.

Q. You knew what kind of business he was in?

A. T knew he was in the contracting business.

Q. You knew his shop?

A. Yes, sir.

Q. Will you please state why.this lot down here without
any track 1s a good location for a shop such as Mr. Heflin
wanted to move?

A. T had in mind that he was looking for a loca-
page 159 |} tion and I was suggesting this to him.

Q. What is there about this partlcular location
that would meet his requirements?

A. That was up to him.

Q. What was there about that property that made you sug-
gest to him it would be a good location for him?

A. Because I had it for sale.

Q. What is there about that lot down here, aside from the
railroad track in front of it, that would make it a good loca-
tion for Mr. Heflin’s shop?
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By Counsel for Defendant: Where is the proprlety of that
question?

Q. If you did not know anything about whether the Rail-
road Company was going to “build a track there, what was
there about that lot that suggested to you it would be a good
location for a wood-working plant?

A. T don’t know anything, except to show it to Mr. Heflin
and leave it to his judgment. If I don’t offer property I
won’t sell it.

Q. T want to know why you suggested to him that this was a
good location—what was there about this property that made
you suggest to him that it was a good location for his plant?

A. T know of no special reason why I should suggest it.

Q. You did suggest it?
page 160 } A, Yes, sir.

Q. You stated, I believe, that you knew nota-
ing about this obligation on the part of the Railroad Com-
pany to build this track within three years?

A. All the information I had I got from Mr. Goolrick.

Q. When did you get that information?

A. Before I went to see him, after the Richmond, Freder-
icksburg and Potomac Railroad Company bought it.

Q. Was that after July?

A. T could not recall the time.

Q. But it was after the deed had heen executed between the
Bank and the Railroad Company, or before?

A. T don’t know how long before the deed was executed. I
knew the Railroad Company had bought the lower end.

Q. Was it prior to the time Mr. Goolrick gave you this let-
ter of September 9, 1930?

A. Yes, sir.

Q. You knew the Railroad Company had obligated itself
to build the track in three years?

A. That was the information Mr. Goolrick gave me.

Q. You mean to say that in seclling that lot to Mr. Heflin
you did not tell him that?

A. T certainly told him. I was not able to tell him any-
thing more than the information I had. He could do his

own 1nvestwat1ng He told me it was his pur-
page 161 } pose in a day or two to go to see Mr, Taylor and

others; he knew them all. I told Mr. Goolrick Mr.
Heﬂm thought he "could handle the property; that he was
going to see the Railroad officials.

Q. “Mr. Young, I understood you to state, if I am in error
correct me—did I understand you to state that this property
was placed in your hands for sale; that the Railroad Com-
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pany purchased this right of way, and that then you went to
Mr. Heflin and suggested to him that the balance of the
property would make a good location for his shop and that
was all you told him?

A. He knew ‘the Railroad Company had bought it, and I
carried him down there and showed it to him, and he asked
me about the plat and I got the plat and showed it to him
and told him to make his own investigation.

Q. Why did he ask for the plat?

A. He wanted to know the size of the lot, &e.

Q. So far as you know, there never was any demand or re-
quest on his part as between you two that this Railroad Com-
pany was actually going to build a spur track?

A. He asked me what evidence I had they would do it.
I told him I had none, personally, but I would ask Mr. Gool-
rick and he could see Mr. Goolrick and ask him, if he wanted
to.

Q. You did use the railroad spur track as one of
page 162 } the inducements in the deal, did you not?

A. No, I did not; I told him to make his own
investigation.

Q. How long have you been in the real estate business?

A. Since May 1, 1926.

Q. In the City of Fredericksburg?

A. Yes, sir.

Q. You knew this property and had been knowing it for
some time, had you not?

A. Yes, sir.

Q. Did you handle the negotiations, or in any way appear
in the negotiations between the Bank and the Railroad Com-
pany?

A. No; I told Mr. Goolrick, after Mr. Ford died, that Mr.
Ford was discussing selling the lower end of it, or a portion
of it, rather, to the Railroad Company, and I asked Mr. Gool-
rick if he had ever seen the plat; that Mr. Ford and I had
gone over it; that Mr. Ford had talked to the Railroad
Company about it, himself, and he stated that he would write
to the Railroad Company and ask about it, which he did.

Q. Did you receive a commission on the deal between the
Bank and- and the Railroad Company? :

A. T received a commission on the entire tract.

Q. Including that sold to the Railroad Company?

A. The Railroad Company and Mr. Heflin.
page 163} Q. Then, you were the agency that procured the
’ sale from the Bank to the Railroad Company?

A. No; I notified Mr. Goolrick and he wrote to the Rail-

road Company. '
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Q. You were paid for something you did not do?

A. T had been working on matter and produced it, and I
was paid a flat commission. We were trying to sell the prop-
erty as a whole. ,

Q. Are you a stockholder in the Planters Bank?

A. No; I never have been.

Q. Did you suggest to Mr. Goolrick, or to any of the direc-
tors of this bank, that there should be an obligation on the
part of the Railroad Company to build the track within three
years?

A. No, I did not.

Q. When did you first know of that obligation?

A. I did not know anything about it, except Mr. Goolrick
got that letter and showed it to me.

Q. Is that the first time you knew anything about it?’

A. T heard it discussed if the Railroad Company improved
down there that ‘there would be a right of way down there.

Q. I am not asking you about the right of way. I am ask-
ing you when did you first find out the Railroad Company
‘had obligated itself to build the track within three years, if

there was such an obligation?
page 164 }  A. If there was such an obligation, all I knew
about it was that letter shown here this morning.

Q. That is the first you knew about it?

A. Yes, sir.

Q. You had not told Mr. Heflin there was such an obliga-
tion?

A. No, I had not. Mr. Heflin told me he knew the Railroad
people and he was satisfied the Railroad Company would
not buy that lot unless they were going to develop it.

Q. I am talking of the specific obligation to build the track
within three years. Do you know anything about that?

A. No, I do not, and I told Mr. Heflin so.

Q. If you told him you knew nothing about the obligation,
how did you come to tell him that, if you knew nothing about
it?

A. He asked me about the switch. I told him I was in no
position to obligate the switch; to ask Mr. Goolrick.

Q. T am asking you about the obligation on the part of the
Railroad Company to build the switch within three years?

'1(&1. I knew nothing about that, except what Mr. Goolrick
said.

Q. You knew nothing about that until he gave you the let-
ter?

A. So far as I remember, I knew nothing about it, until he

showed me the letter. Mr. Heflin made his own mvestw'z-
tion. '

-
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Q. When did you last appear in this transac-
page 165 } tion Mr. Young?

A. T could not tell you the exact time; but it
was when Mr. Heflin told me he had been to Richmond and
that he was satisfied that the Railroad Company was going
to develop that end of it, and he was going to take the prop-
erty, and I notified Mr. Goolrick.

Q. You stated awhile ago that he stated to you he was go-
ing to Richmond. I note that you say now he had been to
Richmond?

A. He told me first he was going to Richmond, and later hé
told me he had been to Richmond, and stated he would take

the property.

- Q. Where did he make that statement?

A. T could not state that.

Q. What month?

A. I don’t know.

Q. Do you know it was in the City of Fredericksburg?

A. Yes, in the City of Fredericksburg, and I went to Mr.
Goolrick and told him, and it was out of my hands after that.

Q. You don’t know what month that was?

A. No, I do not.

Q. Did you not have some other lots in the City of Freder-
icksburg listed at that time in your agency?

A. Yes, I always have plenty of lots listed.

Q. Plenty of them?
page 166 }  A. Generally.

Q. Why was it that this lot on Sophia Street
suvgested itself to be the lot for Mr. Heflin to locate his plant
on, rather than some other lot?

A. T don’t know any special reason for it; but it was large
enough for him, I thought, and in a section of the town which
I thought he would be probably more interested in than going
out in this other section. He told me he wanted to move his
* shop because he wanted to sell his lots.

Q. Did he not tell you he wanted to move his shop because
he wanted to be down on a railroad siding?

A. T would not say that.

Q. You don’t deny that he said that?

A. I would not say that he said that; I am not positive. But
he did not buy it on any switch being built being guaranteed
on my part.

Q. Did you know that the Planters Bank, through its direc-
tors, had passed a resolution on March 4th to sell this prop-
erty to Heflin and the Railroad Company?

A. T had nothing to do with it.

Q. I asked did you know it?
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A. No, I did not know any proceedings. I told Mr. Gool-
rick he woulc}1 take the property, and that was up to him after

' that.
page 167 } Q. When did you make that report?

A. T could not tell you. It was after the Rail-
road Company had bought the lower end.

Q. Do you know why this deal was held up from March
4th to October, 19301

A. No, T could not give you any reason.

Q. You don’t know why it was held up?

A. No, I don’t know anything about why it was held up,
because I had nothing to do with it after I reported it to
Mr. Goolrick.

Q. When did Mr. Goolrick give you a copy of the letter of
September 9, 1930%

A. He showed it to me.

Q. Why did he show it to you, do you know?

A. T know of no special reason for it. He said something
about it to Mr. Chichester, and Mr. Chichester said something
to me about it, as attorney for Mr. Heflin.

Q. Why did he want to show you a copy of the letter of
September 9th?

A. T don’t know.

Q. You knew the deal had heen closed?

A. Only what Mr. Goolrick said. Mr. Heflin said he was
going to close the deal.

Q. When was that?

A. When T reported the déal.
page 168 } Q. Was it in February?

A. T don’t know. It was after the Railroad
Company had bought.

Q. If the Bank authorized the sale on March 4th, it must
have been before that you reported the sale?

A. T don’t know. I cannot remember the month.

Q. Did you have any conversation with Mr. Heflin after
that about this matter?

A. No; it was a closed matter to me after I reported it
to Mr. Goolrick. T had nothing to do with it after that.

Q. You made no suggestion to any of the Bank officers in
regard to having the Richmond, Fredericksburg and Poto-
mac Railroad Company to obligate itself to build this track
within a specified time?

A. No, I did not.

Q. Was anything said about the Railroad Company building
this track within the three years during the negotiations?

A. Not on my part. There might have been at the Bank
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with the Bank officials; but I told Mr. Heflin there was no
obligation so far as I knew.

Q. Why are you so eager to set out that you are under no
obligation. Nobody has stated you were under any obliga-
tion?

A. T meant obligating the Bank, or anyone else to build a

switch; but it was stated here by somebody that
page 169 | I had 0uaranteed to build the switch.
Q. M. Young, where did you get the plat to
show Mr. Heflin?

A. T got it from Mr. Goolrick. T think Mr. Goolrick gave
it to me.

Q. Everything that was done between you and Mr. Heflin
was conveyed to Mr. Goolrick by you, was it not?

A. Yes, sir.

Q. The entire transaction?

A. Yes, sir.

Q. All of the transaction between you and Mr. Heflin was
approved by Mr. Goolrick, was it not?

A. Tt certainly was, because all the report to him was
that Mr. Heflin said he would take the property, and it was
up to him then. In fact, there was no other conversation
between me and Mr. Heflin. It was a very easy piece of
property to sell, because Mr. Heflin seemed to want to buy
the property.

Q. Mr. Young, if you did not tell Mr. Heflin that the
Richmond, Fredericksburg and Potomac Railroad Company
had obligated itself to build this track within three years,
and Mr. Goolrick testified he did not tell him, do you know
how he got it?

A. No; I told him the Railroad Company had bought it

and he seemed to know as much about it as I did.
page 170 } He said he knew it.
Q. When were you paid your commission?

A. T was paid my commission, as well as I remember, after
the deed and deed of trust were executed some time in the
fall.

Q. In October?

A. Some time along there, I think. I know before Christ-
mas,

Q. How much were you paid, Allison & Young?

A. We were paid $500.

Q. That covered both transactions?

A. All my work in connection with 11: I had been doing a
lot of work prior to that.

Q. But you say you don’t know Why the transaction was
not closed before October?
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A. No, I do not, because I paid no more attention to it,
after I reported the sale to Mr. Goolrick.

Q. What kind of mill is this that Mr. Heflin owns?

A. T don’t really know the kind. He makes frames.

Q. Lumber and wood-working mill, is it not?

A. Yes, lumber. He makes frames. I reckon you call it
a wood-working plant, I don’t know. He makes frames for
houses and homes that he builds.

(The witness was excused.)

page 171 } By Counsel for Defendant: If your Homor

please, I would like for the record to show that
Mr. Adams, the Clerk, is not called as a witness on account
of the fact that he is very ill, and is not in physical condi-
tion to testify.
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page 173 }  Clerk’s Office, Corporation Court, Fredericks-
‘ burg, Virginia.

On the 28th day of January, 1935.

I, J. W. Adams, Clerk of the Corporation Court of Freder-
icksburg, Va., do hereby certify that the foregoing is a true
copy of the entire record in the chancery cause pending in
this Court, under the style:

E. G. Heflin, Incorporated, a corporation, Plaintiff,

v.

The Planters National Bank of Fredericksburg, Virginia, a
corporation; The Planters National Bank in Fredericks-
burg, Virginia, a corporation; Wm. K. Goolrick, Trustee,
Defendant.

I also certify that the notice required by Section 6339 of
the Code of Virginia was duly given in the manner required

thereby. _
, J. W. ADAMS, Clerk.
Clerk’s fee $17.00.
I hereby certify that the above charge for the transeript is

correct. _

J. W. ADAMS, Clerk.

A Copy—Teste:
M. B. WATTS, C. C.
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