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IN THE

Supre~e Court of Appeals of Virginia
A.T RICHMOND.

Record 2197
- IDA V. HINTON, ADMINlSTRATRIX OF THE ESTATE
OF LIONEL W. HINTON, DECEASED, Petitioner,

versu.9
INDEMNITY INSURANCE COMP ANY OF NORTH
AMERICA, Defendant.

·PE·TITION FOR WRIT OF ERROR.

INTRODUCTION AND ASSIGNMENT OiF ERROR.
Ida V. Hinton, Administratrix of Lionel W. Hinton, her deceased husband, challenges the action of the Circuit Court of
the City of Norfolk which set aside the verdict of the jury in
her favor against the Indemnity Insurance Company of
North America, the same being for $7,500.00 with interest
from April 15, 1938, and $22.00 costs, and the entry of final
judgment _for the defendant by said Court. She asks that
this Court reverse the judgment for the defendant entered
on the 23rd day of May, 1939, restore the verdict of the jury,
and enter final judgment on such verdict in her favor.
2•

*BACKGROUND OF THE CASE.

On the evening of December 28, 1937, Lionel W. Hinton,
the husbanc!- of this plaintiff, was struck and killed by an
automobile owned by the James G. Gill Company, Incorpo-
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rated, and driven by one John Hodges. Plaintiff instituted
an action at law in the Court of Law and Chancery of the
City of Norfolk, against the James G. Gill Company, Incorporated, John Ball, a salesman for said Company, and John
Hodges, to recover for his death. The evidence failing to
. establish a relation of master and servant between the driver
Hodges and the two re!painhig defendants, or either of them,
plaintiff recovered a judgment against Hodges for $7,500.00,
with interest and costs. Execution on this judgment having
been returned unsatisfied by the Sergeant of the ·City of
Norfolk, and plaintiff being unable to collect the same from
Hodges, she instituted this action against the Indemnity Insurance Company of North America, upon its contract of
liabilitv insurance which was in effect on the automobile
driven wby Hodges when Hinton was killed by that automobile.
This action is of course in contract, and plaintiff's claim is
ihat John Hodges is within those persons to whom the insurance coverag~ extends by the terms of the policy.
PERTINENT TERMS OF THE POLICY AND THE VIR~
GINIA STATUTE.
Those to whom the liability insurance coverage extends
are stated in Part 2, Clause III of the policy, in the following
language:

*" Definition of 'Insured'-The unq1;1alified word 'insured' wherever used in coverages A and B and in other
parts of this policy, when applicable to these coverages, includes not only the named insured, but also any person while
using the aidomobile and a,ny person or organization legally
respo•nS11ble for the ·use thereof, provided that the declared
and actual use of the automobile is 'pleasure and business'
or 'commercial', each as defined herein, and provided fi1;rther
that the actual -use is with the vermissi.on of the named insured." (Italics ours.)
·
3*

This is in accordance with Section 4326-a of the Virginia
Code, adopted by the General Assembly in 1934, the pertinent
part whereof is as follows:
''No such policy shall be issued and delivered in this State
to the owner of a motor vehicle by any corporation or other
insurer authorized to do business in this State, unless there
shall be contained within such policy a provision insuring
such owner against liability for damages for death or injurie::;
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to person or property resulting from negligence in the operation of such motor vehicle, in the business of such owner or
otherwise, by any person legally using or operating the same
with the permission, express or im.plied, of such owner.''
(Italics ours.)

It is admitted that the use of the automobile at the time
of Hinton's death was within the designation "Pleasure and
Business", and not within any excluded use,. and that Hodges
was not a person within any class as to which the Insurance
Company contracted against liability.
THE QUESTION.
The sole question is whether J olm Hodges was using the
automobile with the permission of the named assured, the
4* James G. Gill Company, Incorporated. *This is a question of fact. The jury has decided that factual question
for the plaintiff, and if there is any evidence to support their
verdict it must stand, unless the supporting evidence is inherently incredible, or as this Court has sometimes said, the
verdict is against the great weight of the evidence.

THE FA.CTS.
The policy, certified as an original exhibit with the record,
was issued to the James G. Gill 1Company, Incorporated, as
named assured. The business of that Company is the wholesale distribution of coffee and tea. The policy covers fourteen passen~:er cars owned by the Company, of which the one
driven by Hodges was one. These fourteen passenger cars
are in the custody of and in continuous use by the various
officers and salesmen of the Gill Company. Within the terms
of the contract between the Insurance Company and the Gill
Company the liability coverage extends to their use, both
for pleasure and business. The instant car, a Plymouth
E!edan, was entrusted by the Gill Company, its owner, to one.
John Ball, a salesman, for his unrestricted use both in the
business of the Company and for his pleasure (Rec., pp. 57,
65 and 66). He was invested with full dominion and control
over the car. .John Ball, the salesman, is a young man twentythree years of age, a son of Ernest R. Ball, a Vice-President
and General l\fana~:er and Director of the Gill Company.
·Young· Ball lived at 6101 Carroll Place, Norfolk, his father's
home, and the car was kept. the17e. When not in business
5* use the car was used for the *benefit of members of the
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household. John Hodges and John Ball ·had attended
the Norfolk Division of William and Mary College together,
and were. close friends. Hodges is a son of Dean Hodges of
the Norfolk Division of the College, and in December, 1937,
was a student at the parent institution at Williamsburg. On
account of a difference with his stepmother, Jo.hn Hodges did_
not reside in his father's home, and for about two years prior
to the trial of the case and about eight months prior to the
happening of th~ accident had made his home with the Balls
when in Norfolk. During the College session he was accustomed to spend about two week-ends each month at the Ball
home (Rec., pp. 26 and 27), and for a period of two years
Hodges had been an inmate of the Ball home in that frequency. The accident occurred during the Christmas holidays at which time Hodges was living with the Balls, and
on that occasion had been at their residence continuously for
about a week. While at the Ball home John Hodges was
accustomed to use the automobile whenever he wished (sec
Rec., p. 36), where the following questions were asked by counsel for the. insurance company on cross examination:

"Q. Mr. Hodges, did you ever ask Mr. Ball, Sr., if you
could use any automobile?
"'A. No.
"Q. In all of the time that you stayed there, before and
since that accident, you have never felt it incumbent upou
you to ask his permission to use the automobile f You never
asked him?
''A. No. I \\'as perfectly welcome t<? use the car.''
I

During the week preceding the happening of the ac~ident Hodges had been "'driving the car on various occasion; on one of which he took Mrs. Ball, wife of the Vice- .
President, General Manager and Director of the Gill Company, to the downtown section of Norfolk in order that she
might do some shopping, and on another of which, at the
request of Ball, Sr., this Executive Officer of the Gill Company, he transported a negro gardener from the Ball home .
on O~rroll Place, to the Church Street section of the City
(Rec., p. ~8). Ball Sr., was entirely familiar with the f"act
that John Hodges was driving this_ car as he desired (Rec.,
p. 29). The car was used by John Hodges at will, with the
g-eneral consent of ,John Ball, the salesman, and Ernest R.
;Ball, the Executive Officer (Rec~, p. 30).
On the night of the injury to Lionel W. Hinton, the. boys
expected to take two girls to a dance in, the City and to use
6*
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the Plymouth car for that purpose. The girls were known to
·the Ball family, and at the dinner table the young men dis.cussed their plans for the evening (Rec., p. 33). Because the
girl whom Hodges was to escort lived in Berkley on the South
side of the City, and a further distance from the Ball home
than the gfrl whom John Ball was to escort, it was arra~ged
that Hodges should take the car, go to Berkley for his date
and return to the Ball home for John Ball while that young·,
man was dressing. After dinner the young men retired to
their rooms, and in a short time John Hodges came downstairs to the living room where Mr. and Mrs. Ball, Sr., were'
sitting, told them where he was going, removed the keys to
the car from on top of the radio in their presence, and left
with the automobile (Rec., bottom p. 33, top p. 34-Cross
Exam., p. 38).
·
7*
*There was no objection by Ball, Sr., or anyone else,
to his use of the car. While temporarily absent from th-e
Ball home for this purpose, he struck and killed Hinton.
When the accident occurred and while John Hodges was at
the Police Station, his father Dean Hodges, was ca.lied, and
after the young man had been released on bond the Dean returned to the Ball home with him. At that time the following interesting conversation took place between Dean Hodges_
and Ball, Sr., the Executive Officer of the Gill Company (Rec.,
p. 48):

"Q. When you got back there, did you see Mr. Ball, Sr.,
at all that evening?
"' A. Yes, he and Mrs. Ball were there in the living room.
They were very much, of course, concerned ·by this unfortunate accident, as I was. I was a friend of Mr. Hinton
and worked with him a good deal. You can imagine my distress in the matter.
"Q. Did you and Mr. Ball, Sr., in your conversation, refer
at all to whether or not John, your boy, had permission to
use that car that evening, and, if you did, what was the nature of the conversation T
•
"A. Mr. Ball stated-the g·ist of our conversation was
this: After we had expressed what might be supposed or
expected in the circumstances, he said how glad they were
to have John over there with Jack, and how they enjoyed
him, and .so on, and how useful he had been to them during
the Christmas holidavs. This was the 28th of December.
He said. that o_nce o; twice they had asked him-I think
'th~y'-I don't know whether he said he or who-they asked
him to take Mrs. Ball shopping, and that they had especially ·
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been glad to have him on Christmas Eve and New Yea.r's
Day, with the· fact that John didn't ever take a drink, and he
and Jack did take a Christmas drink occasionally, and they
didn't want to be driving the car; and they had had a colorecl
man engaged for Christmas Day to chauffeur them
s• around, and that that night *they had asked John to take
him down to his home on Church Street, or somewhere
in the colored part of the City, some distance away, and John
took him, home and brought him back. I never asked Mr.
Ball did he give permission to John to drive the car. I didn't
think it was necessary with his statement.''
ARGUMENT AND AUTHORITIES.
The determination of the mattt-~r here presented depends
on principles which have been so firmly laid down by the
Supreme Court of Appeals of Virginia that it seems almost
unnecessary to advert to the many cases from other States.
In the discussion of the question it must be observed at
the outset that the insurance policy by its terms covers as
assured not only the Gm Company ( the named assured),
'' but also any person. while itsing the automobile * * * provided further that the actital use is with the pennissimz. of the
named as.cn,.red. ''
The Trial Court took tl1e view as applied to the facts in
this case, that the permission of John Ball, salesman, was
not sufficient, and that there must have been permission of
Ernest R. Ball, Executive Officer, either express or implied.
Although this position, under the facts and circumstances
shown to exist, was probably erroneous as will subsequently
hereinafter appear, it is not necessary for this Court to so
decide, as the evidence is overwhelming that permission from
Ernest R. Ball, Sr., did exist as the term "permission"
g• is construed in the law relating to this question. *At
least there can be no doubt but that the jurors fully understood what they were deciding, as this colloquy occurred
between one of the jurors and the Court during the trial
(R€c., p. 60) :
''Juror: Is not the permission of an employee of the Gill
Company, that is the salesman, John Ball, all that is necessary under the policy?
'' The Court: No. Permission of the salesman :John Ball,
would not be sufficient.''
(See also defendant's instructions Nos. B and C, Rec., pp.
82 and 83.)
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Upon this issue as to whether the car was used with. the
express or implied permission of Ernest R. Ball, Sr., and
consequently with the express or implied permission of the
Gill Company, which was squarely presented, the jury decided that it was so used. What is the effect of that decision
upon this -Court?
·
''The Supreme Court of Appeals is bound by the jury's
verdict on a jury question.'' F·ranklin Fire Ins. Co. v. Bolling, (Va., June 12, 1939), 3 S. E. (2nd.) 182.
·
'' Reviewing· Court cannot challenge the jury's views when
there is support for their position.'' Fruit Growers Express
Co. v. ll'ltlfish, (Va., June 12, 1939), 3 S. E. (2nd.) 160.
"The jury are the sole judges of the weight of evidence
and credibility of witnesses, and the trial judge cannot disturb
a verdict supported by credible evidence.
'' In passing upon a motion to set aside the verdict
10* •for insufficiency of evidence, the test is, not what the.
jury ought to have done, nor what the Court would
have done, but whether as reasonable men the jury could
have found such a verdict upon the evidence." Union Trust
Co. v. Fugate, (Va., 1939), 200 S. E. 624.

'' It is elementary, and is firmly settled in Virginia, that
the court responds to questions of law and t.b.e jury to questions of fact. The court must decide on the admissibility of
evidence, that being a question of law; but not as to its weight
after it is admitted, that being a question of fact. • • * The
decided cases evince a jealous care to watch over and protect the legitimate powers of a jury. They show that the
court must be very careful not to over:..step the line wh~ch
separates law from fact. They establish the fact tha.t when
evidence. is parol, any opinion as to the weight, effect, or
sufficiency of the evidence submitted to the jury, any assumption of a fact as proved, ~ill be an invasion of the province
of the jury.'' Quoted from the dissenting opinion of ~pratley, J., in Ca.rroll v. Hu.tchinson, (Va., 1939), 200 S. E. 644.
'' A jury's verdict based upon conflicting evidence is conclusive'' (upon t.11e question of the permission to drive an
automobile). Ell-is v. New A1nsterdani CaBualty Co., (Va.,
1938), 194 S. E. 687.

"On question of permission to drive an automobile, ver-
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diet of jury is binding upon the Appellate Court.'' Indemwity
lnsitrance Co. of North America v. Forrest, ( C. C. A. 9th,
1930), 44 Fed. (2nd.) 465.
That existence or absence of permission to drive an automobile _is a question of fact for the jury, see also, Union Inaemnity Co. v. Small, (Va., 1930), 153 S. E. 685.
We come then to the question as to what testimony is neces~ary to constitute a showing of ''permission'' sufficient to
warrant the submission of that question to a· jury. In
11 * the instant case ,John Hodges, the driver *of the car
when Hinton was killed, testified not only to a course of
conduct of driving the car at will for a period of eight months
prior to the accident, at times when he was a member of
, the Ball household, without any remonstrance from Ernest
R. Ball, Sr., the Executive Officer of the Gill Company, but
also to driving it several times during that period at the
specific request 0£ Ernest R.. Ball, Sr., and that on the night
in question he told Mr. Ball where he was going, took up the
keys to the car in his presence, left the house and drove away
without remonstrance of any kind, and with his consent.
There was no actual denial of this testimony. The whole
attitude of Ball, Sr., from the witness stand was an evasion
of the question of consent. He never at any time contended
that John Hodges had been refused permission to drive the
car, or that he was unwilling for him to drive the car. His
,testimony was entirely negative testimony, and his general
attitude is shown at pages 72, 73 and 74 of the record, and
parttcularly evidenced by the following· question and anRwer:

'' Q. Do you recall whether or not when he left the house
he said he was going to get his date and come back?
"A. I think, Mr. Kanter, that I testified before, to the
best of my recollection, that these b9ys, they were in and
out of there all the time, and they mig·ht have asked me, say,
'Mr. Ball, I am going to so and so,' and I would say 'O. K.,
Johnny, goodbye.' I paid no particular ·attention . to them
because they were in and ou:t of there all the tim~.' '
We have then an affirmative positive statement by John
Hodges, testifying for the plaintiff, and no specific de12~ nial, but only a general evasion and •negative testimony
for the defendant. This Court has repeatedly held that
negative testimony has little or no probative force. N. &; W.
Ry. Co. v. Eley, (Va., 1932), 162 S. E. at p. 6; C. &; 0. Ry. Co.
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v. Jacobs, (Va., 1936), 183 S. E. 221.; Anderson v. Clinchfiel,I
R. Co., (Va., 1938), 198 .S. E. 479; So. Ry. Go. v. Berry, (Va.,
1939), 1 S. E. "(2nd.) 261.
It is our belief that where the trial court went astray was
in holding that there must be testimony emanating from t~o
car owner of an affirmative agreement· of consent to the use
of the vehicle on the specific occasion when the accident oc·curred, in order to establish a permissive use of the automobile within the provisions of the Insurance Company's
contract. We say, without fear of successful- contradiction, that such view is contrary to the decided cases and cannot
be sustained upon reason and principle.
THE VIRGINIA CASES.
/

vVe believe the case of Ryan v. Maryland Casualty Co., decided by this Court on the 12th day of June, 1939, and not
yet available in the official reports, but to be found in 4 Automobile Cases, at page 42 ( Commerce Clearing House Service*"), which of course was decided after the judgment of the
lower court in the instant case, is controlling here. There
the error assigned was to the action of the trial court in sustaining a motion of- the defendant insurance company to
strike the plaintiff's evidence. The record there presented a
state of facts more favorable to the defendant insurance company than those presented here, because there the
- 13~ plaintiff presented only circumstantial *evidence as to
permissive use, consisting of testimony of a prior course
· of conduct between the named. assured and driver, under
which the driver had frequently used the automobile, and the
named' assured had never refused the driver his permission
to use the car except when it was ·otherwise engaged. In that
case the named assured and the driver expressly denied that
the driver had been granted permission to use the car at the
time of the accident, or that the named assured theri knew
that it was in use. This court held that the circumstantial
evidence which tended to show a prior course of conduct in
the use of the car, if believed, ·established a presumption of
fact as to permission on the part of the named assured at
the time of the happening of the accident, and that the_ ultimate question of permission was one for decision by the jury,
necessitating a reversal of the cause. The opinion by Campbell, C. J., contains the following interesting language:

~3 S. E. (2nd.) 416.
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''In sustaining defendant's motion to strike out the evidence of plaintiffs, the trial court said : 'Several of the facts
proved by the plaintiffs might· be sufficient for an inference
to be drawn tha.t there was permission. It might possibly
amount to an evidential presumption, but there is a well
recognized principle or rule that presumptions disappear when
facts appear. Two witnesses introduced by the plaintiffs have
testified positively that Cardwell Hannabass did not have
permission to drive the car. In view of that positive testi-.
mony the presumptions that would otherwise arise disappear
and are not sufficient to make out a case for the plaintiffs.
The Court feels that it must grant the motion to strike the
plaintiffs' testimony.'
"In our opinion the error in the ruling of the trial court
lies in the failure to distinguish between an inference, a presumption and circumstantial evidence.
8
14~
"In Webster's New International Dictionarv an inference is thus defined:
..
" 'That which is inferred; a truth or proposition drawn
from another which is admitted or supposed to be true; a
conclusion, a deduction.'
"In Anderson's Dictionary of Law we read: 'Presumption. Next to positive is circumstantial evidence, or the doctrine of presumptions. When a fact cannot itself be demonstrated, that which comes nearest to proof of it is proof of the
circumstances necessarily, or usually, attending it; this proof
creates a presumption, which is relied upon until the contract is established.'
"A concrete ex.ample of the application of the doctrine of
inference and presumption is found in Syd!Jior and Hundley
v. Bonifant, 158 Va. 703, 164 S. E. 403. In that case it is
said:
" 'Though some courts have held to the contrary, the present majority rule is that in an action for injuries caused by ·
the negligent operation of an automobile, proof that the auto, mobile was owned by tlie defendant at the time of the accident establishes a prima .facie case for the plaintiff; in other
words from proof of the defendant's ownership a rebuttable
presumption or inference arises that at the time of the injuries the automobile was being operated by the defendant's
servant or agent or someone under his control, and that the
relation of master and servant therefore existed between
them.
'' 'Circumstantial evidence is proof of a series of other facts
than the fact in issue, which by experience have been found
so associated with that fact, that, in the relation of cause
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and effect, they lead to a satisfactory and certain conclusion.
Convrnonwealth v. JVebster, 5 Cush. 310; Shaw, C. J.'
"There is no doubt that resort to chcumstantial evidence
in a civil case may be had to sustain the allegata of liability
as is done in a criminal case to sustain the allegata of g·uilt
of the accused.
"In this case at bar we find a concrete example of the application of the rule relating· to circumstantial evidence. The
fact that two witnesses testified that Cardwell Hanna15* bass did not have permission to drive the *automobile
does not of itself conclude the case against the plaintiffs. It was the province of the jury to pass upon the credibility of the witnesses in view of the circumstances show~ in
the proof, and in further view of the direct contradiction of
the testimony of James W. Hannabass.
'',So far as we are advised, there· is no rule of law which
requires that unimpeached circumstantial evidence, however
strong, must inevitably yield to the oral testimony of a witness who has been contradicted upon a material matter.
"In Ferris v. Sterlin_q, 214 N. Y. 249', :M:r. Justice Cardoza,
dealing with a situation somewhat similar to the one here
dealt with, had this to say: 'The license number of the ca.r,
coupled with evidence that the defendant held the license, was
prima facie proof that. the defendant was the owner. It was
more than tliat; it was prim a facie proof that the custodian of
the car v{as then engaged in the owner's service * • • The
property being proved to belong to the defendant, • • • a
presumption arises that it was in his use for his benefit, and
on his account. This presumption was not destroyed as a
matter of law, by the testimony for the defendant. Even
though his explanation of the use of the car would absolve
him if credited, the question whether it should be credited
was one of fact for the jury.'
"In Dwwan v. Ca.n;on, 127 Va. 306, 105 S. E. 62, and in
Watson v. ColPs, 170 V n. 141, 195 S. E. 506, this ·Court held
that tlie credibility of a witness, when macle an issue, is a
question for the jury.
"In Landry v. Ove·nwn, 187 Iowa 284, 174 N. W. 255, which
case is cited with approval in 8ydnor and Hundlry v. Boni.fa.nt,
supra, the court dealt with a. situation involving circumstantial evidence. Though the defendant denied in positive
terms tliat his minor daughter had his permission to drive
the automobile at the time the injuries were inflieted upon
the plaintiff, the court held that whether the daug·hter, under
the facts and circumstances shown, 'was operating· the auto-
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mobile· with her father's consent, express or implied, was
fairly for the jury to determine.'
·
''For the error committed by the trial conrt in strik16* ing *out the evidence of the plaintiffs, the judgments
entered against them will be reversed and annulled and
the case will be remanded for a new trial.
'' Reversed. ''

Ellis v. New Am.c;terdami CasuaUy Co., (Va., l938), 194· S.
E. 687, is in point on the question at. issue here. There the
.. automobile was owned by one S. Jaffee, who was the named
. aesured. He engaged in th,J business of buying cattle, furs
and hides, and conducting a stall in the market at Suffolk.
On the afternoon preceding the accident Jaffee instructed
his employee Gray to perform an errancl to Portsmouth. The
errand was performed and the driver returned to Suffolk without casualty, but instead of leaving the truck at his employer's
place of business he proceeded to .a pool room where he picked
_ up several negro boys and dro 1;:-c out to the "Cotton Club",
a negro resort four miles from Suffolk. On the ~·eturn trip
about 11 :30 P. M., the truck eollidecl with a bicycle ridden
by the plaintiff. In an action Hgaiust the driver Gray and
his employer Jaffee, Gray ter;;ti.fied that he .was using the
truck for his own ,pleasure and against the orders of his employer, with the result that there was a judgment against the
driver Gray but in favor of the ow·ner J a.ffee. Thcrenpon, 'thP
plaintiff being unable to eoller~t hii; judgment against Gray,
he brought action ag·aiui:;t New .Amsterdam Casualty Company which had outstaudiu~ a policy of insurance on the
truck. In this policy the coverage was specifically limited to
the use of the car for "commercinl delivery", but the policy
contained an omnibus clause which was in general simi17* Jar to that in the policy *now under consideration. There
was a verdict for the plaintiff against the insurance company, which the trial court set aside, and entered final judgment for the defendant. On appeal the question was stated
to be whether the policy covered the purpose for which the
truck was being used at the time of the accident (p. 689), and
it was held that the omnibus coverage clause is limited by
the specific provision covering· use of the vehicle, and that
defendant insurers were consequently not liable. However.
the case is authority on the question which we are here litigating. In the instant policy the declared and accepted use
is "Pleasure and Business", and it is conceded that the car
wa!=! in use for a purpose within the coverage. When the action against New Amsterdam Casualty Company was trie~,
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Gray .the driver, repudiated his former testimony (that he
was using the truck for his own pleasure and ag·ainst tho
orders of Jaffee) and testified that he had permission of
Jaffee to drive it at the time of the accident. On the other
hand ,Jaffee again testified that Gray was driving the truck,
not only without bis permission but in disobedience to his
orders. The only testimony on this question was that of the
driver on the one hand and the named assured on the other.
There was no circumstantial evidence such as a histQry of
prior operation by the driver for his own pleasure, or prior
operation by the driver for any purpose except the business
of his employer. As to this issue this coui:t said (page 688
bottom, 689 top) :
'' The error assigned is pre di ca ted upon the action of ·the
court in setting aside the verdict and entering judgment
for defendant. Whether or not, if we had been upori the
jury trying the case, we would have accepted the state18""' ment *of Gray, is immaterial and irrelevant. Upon a
conflict of evidence the jury has accepted the evidence
of Gray al}d in this jurisdiction the question of conflict is
settled by the verdict of the jury.
'' In Mar_qiotta v . .Aycock, 162 Va. 557, 174 S. E. 831, 834,
Justice Holt said: 'It is true that they claim that plaintiff's
witnesses out of court and in the preceding trials had made
statements materially different from those made in the present trial. rhis is an argument which might with compelling
force have been addressed to the jury. It doubtless was,
but it can seldom avail on appeal. If all that is claimed be
conceded, it still could not change results, for the issue was
the truth of those made here and not elsewhere. A jury has
the right to believe the testimony of a confessed perjurer
thoug·h it should weigh his statements with great caution.
The approval of the verdict by the trial judge adds weight to
the verdict.' ''
As an illustration of the appHcation of the term "Pleasure
and Business'' when contained .in a policy issued to a corporation, convenience requires the citation of Geor.qia Oa.S··
1taUy Co. v. Waldman, (1931, C. C. A. 5th), 53 Fed. {2nd.)
24, with the Virginia cases. It is there held:
'' Taking up first the question of use, appellant's contention that the business and the pleasure of the corporation
alone is meant is untenable. The corporation could have no
pleasure, and applied to the corporation only that term of
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the contract would be meaningless. If use in the corporate
business alone is meant, the broad provision for the protection of all persons who use the automobile with the corporate
per·mission would be largely useless and inoperative. The
words are general, and not expressly restricted to the business and pleasure of the named assured, but may apply also
to permittees who are agreed to be entitled to insurance 'in
the same manner and under. the same provisions as it is
available to the named assured.' These words make it clear
that reference is had to the business or pleasure also of any
person using the car by its permission, exluding, of course 1
uses excepted in other provisions of the policy *not
19* quoted which have no application here.''
The Court further says :
"It surelv cannot be that an act of the Board of Directors is necessary validly to permit use of a corporation's
automobile as respects such a.n insurance policy. In none
of the cases has such a contention been made. The courts,
Jike the appellant in framing its answer, have tacitly assumed
that permission from some officer or departmental manager
was sufficient.''

Union Indemnity Co. v. Small, (Va., 1930), 153 S. E. 685,
was reversed by this Court for error in the exclusion of testimony relating to whether or not the driver had permission of
the named assured to operate tJ1e car. The case is of interest
· here only because the Court clearly indicates, or accepts as
a settled principle, that the determination of such an issue
is a matter for the jury.
Maryland Casualty Co. v. Hoge, (Va., 1929). 149' S. E. 448,
is very interesting on the question here presented. There
the named assured owned two cars, one of which his wife
was accustomed to drive at her pleasure. On the day of the
accident he had directed her to take the car home because
of what appeared to be an impending storm. She disobeyed
his direction and in driving· about Roanoke for her own purposes, was involved in the accident. out of which the plaintiff's injuries arose. The question was there stated to be (p.
499), "Whether 'Catherine Norwood was driving- the car without the consent and permission of the assured Y'' It was held
that the "perm1ssion" contemplated in the policy, means
20* a permission to use the car generally, and not *a permission to use the car in a specified manner and for a
specified purpose, and both the trial and appellate court found
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that she had such general permission as a matter of law. Both
here and in Elli.s v. New .Amsterdam Casualty Comvany,
supra, this court cites with approval Diakvnson v. Ma·ryla;n,d,
Casualty Company, (Conn., 1924), Post, and here it quotes
from the Dickinson Case at length, a part of :which quotation
is as follows, (p. 450) :
'' The Company defended upon the ground that Riccitelli
· was not driving the car with the consent of the insured; that
the consent given was to use the car to 'Go home and change
his clothes' ; and that be had deviated from the permission, ~
and therefore the accident was not covered by the policy.
The Court, after full discussion of a reasonable construction
of this provision in the policy, held that the permission to
use the car contemplated in the policy was a general permission, and that it was not necessary to show that the car at
~he time of the accident wa.s being driven with the specific
permission of the insured that it be used for that particular
occasion and purpose. The Court said : * * 'The construction claimed by the defendant would convert all cases of this
character into a contest as to the exact words spoken when ·
permission was secured, and to an attempt upon the trial
by refinement to convert any use of th~ car into a departure
suffident to annul the permission granted.'
''The substance of the above decision is that the permission contemplated in the policy means a permission to use
the car g·enerally, and not a permission to use the car in a
specified manner and for a specified purpose.''
$

ILLUSTRATIVE CASES FROM OTHER STATES.
In Connecticut the doctrine is well settled by Diokin21 ~ son v. *Maryland Casualty Co., 101 Conn. 369, 125 Atl.
,
866, 41 A. L. R 500, above referred to, and by the later
case of Th01nasetti v. Maryland Casualty Co., (1933), 169 Atl.
54, in which It is squarely held (paragraphs 3 and 4 of the
syllabus):
"Insured 's 'p~rmission' in sense of leave, license, or authority for another to use automobile, covered by liability
insurance policy, is not necessarily. limited to that expressly ,
granted, but may be implied from course of conduct with ·
knowl~dge of facts.
"Prolonged, frequent, and habitual use of automobile by
another than owner with latter's knowledge and acquiescence
amounts to 'permission' within policy provision making lia-
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bility insurance available to one operating car with insured's
permission.''
In Pennsylvania it is held that if the driver obtained possession of the car lawfully, with the express or implied per:..
mission of the named assured, the Company is liable unq_er
its policy. Brower v. E1nployees' Liability Insurance Company, Ltd., (1935), 177 AO. 826. It is there held:
"Insured 's permission for another to operate automobile covered by liability policy, as required for liability there·On io attach under omnibus clause extending coverage to
persons operating automobile with named assured 's permission, may be in form of express or implied affirmative consent or result by implication from parties' relationship or
course of conduct in which they mutually acquiesced. * * *
"Word 'permission' has negative, rather than affirmative,
implication, so that permitted act may be one not specifically
prohibited as contrasted to act affirmatively and specifically
authorized.''
This case is followed in the later case of Snyder v.
Carlson, et al., *3 Automobile Cases, 509, where the evidence as to permission was purely circumstantial, consisting of testimony that the driver had been seen on different
occasions prior to the accident, driving the automobile of
named assured alone and on his own business, and that twice
prior to the accident he had been seen driving the automobile
accompanied by the owner. That several years prior to the
accident the owner had said in the presence of a third party:
"Carlie, you know you ean take this car any time you want
to witl10ut asking for it.''
In Iowa the law is that a parent is liable for the negligence
of his child in the operation of an automobile if such child is
driving the car with the consent of the parent. In Lange v.
Bedell, (Iowa, 1927), 212 N. W. 355, the question was whether
a son who had struck and injured plaintiff, was operating
the car with his father's consent. The father and other members of the family, includi_ng the son,. testified that the son
was driving without his father's consent and against his
father's direction. It was held:

- 22*

'' Direct testimony of defendant and other members of f amily that son was driving automobile without his consen't, pre-

sents question of fact for jury, and is not conclusive because
not contradicted by other direct testimony which is impos-
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sible, but ma.y be' rebutted by circumstances, together with
reasonable or unreasonable character of testimony.''
In its opinion the Court said {p. 355) :
"Appellant, (Lange), testified that Leslie (the driver)
was employed by Tucker to gather corn, that he returned
home for supper on the evening· of December 10th, and that,
during the meal, he said to Leslie that he did not want
23* *him to drive the Ford coupe until the batteries were
replaced. Leslie (the driver), and appellant's wife and
daug·hter corroborated this testimony of appella}lt, which was·
not disputed by other direct evidence. As appellant was the
owner of the automobile, it must be assumed that he exercised the ordinary control and incidents of ownership thereover. · Presumptively, therefore as it was in the possession
of Leslie, it was being driven with the owner's consent. * • •
'' This presumption, which we have said is not a very strong
one, may be rebutted by proof to the contrary. That Leslie
habitually drove the Ford automobile for business and pleasure, both prior and subsequent to the night in question, is
either admitted or abundantly established by the evidence.
The direct testimony of appellant and the other members
of his family, who were called as witnesses, could not, under the circumstances shown, be contradicted by direct testimony.
"The testimony of these witnesses was not conclusive and
could be rebutted only by circumstances, together with the
reasonable or unreasonable character of such testimony. * *' ~
The jury had the right to weig·h the testimony of the witnesses
in the light of all the facts and circumstances disclosed by
the evidence, tog·ether with the reasonable or unreasonable
character of the test_imony. They were not bound to accept
the statements of the witnesses as conclusive because not contradicted by other direct evidence, when in the very nature
of things contradiction thereby was impossible. A question
of fact was presented for the jury. The grounds of the motion for a directed verdict so far discussed were prope!lY
overruled.''
See, also, the earlier case of Landry v. Overson, (Iowa., 1919),
174 N. "\V. 255, quoted with approval by this Court in Ryan
v. Marylc11nd Ca-sualty Co., S'U,pra. In the later case of Allbau_qh v. Ashby, et als., (Iowa, 1939), 2 Automobile Oases
1169, the same situation was presented, and the earlier cases
followed, the Court saying:
·
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; "In a number of cases we have held positive testi. ·24• mony of *a defendant, that there was no consent to the
use of an automobile, was not conclusive and could be
rebutted by circumstances, together with the reasonable or
unreasonable cha·racter of the testimony."
Stovall v. N. Y. Indemnity Co., (Tenn., 1928), 8 S. W. (2nd.)
473, 72 A. L. R. 1368, is frequently cited in other States, and
is strong authority for petitioner. Its doctrine is succinctly
announced and followed in the later Tennessee case of-Card
v. Commercial Casualty Insurance Co., (1936), 95 S. W. (2nd.)
1281, as follows:
"It is not necessary for the named assured to signify his
'permission' in any particular manner, but it is sufficient if
he signify it by a course of conduct~ and under some circumstances mere silence may be sufficient.''

Maryland Casualty Co. v. Rona;n, (C. C. A. 2nd., 1930), 37
Fed. 2nd. 449, 72 A. L. R. 1360, is to the same effect. There
the Turnbull Company was the named assured and purchased
and kept the car for a salesman's car. .Stannard, the driver~
was the only salesman. He used it almost exclusively. Besides using it in and about the business of his employer, it
was his practice to use it in and about his own private affairs,
at times with the knowledge and permission of the Turnbull
·Company, and at other times without that knowledge or permission. On the occasion of the accident he was using it
about his. personal affairs without their knowl~dge or consent. The Court says :
'' And so his taking the car and driving to the cemetery for
his personal accommodation on the occasion of the accident
to the plaintiff Ronan, without having obtained specific direction from his employer, was nevertheless using the car
- with the permission of· the Turnbull Company, implied by
their usage and common practice.''
To the same effect is United Btate.c; Fidelity a.nd Guaranty
Co. v. Dinin, not yet officially reported, but decided by the
Supreme Court of New Hampshire on May 11, 1939, and reported in 3 Automobile Cases at 1114..
.25*
*Many of the cases hold that where the insurance coverage is issued to a corporation as named assured, n
subordinate employee who has been entrusted with dominion
and control over the automobile, may extend permission to
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a third party so as to make such third party an additional ,
insured within the provisions of the policy. Thus in Peterson
v. Maloney, (Maryland Casualty Company, Garnishee),
(Minn., 1930), 232 N. W. 790, the policy had been issued to
the White Bear Yacht Club as named assured. One Vardon
was in charge of the golf ground and golf busines.s of the
Yacht Club. The car was furnished by the Yacht Club for
use in that business and was under Va.rdon 's control. He acted
as representative of the Yacht Club and Maloney, the driver
of the car at the time of the accident, was his assistant. On
two prior occasions Maloney had used the car for his own
personal convenience after working hours, with the permission of V a.rdon. On the evening· of the accident he was using
the car for his private purposes with the permission of Vardon, and for purposes other than those for which the permission was extended. Under the policy the insurance extended to ''any person operating, and/or any other person,
firm or corporation legally responsible for the operation,
providing the use and operation thereof are lawful and with
the permission of the named assured.'' It was held that
Maloney was operating· with the permission of the Yacht
Club.
So in Odden v. Union ln4emnity Co., (Wash., 1930), 286
Pac. 59, 72 A. L. R.. 1363, it was held:
"The 'named assured' who loans the automobile to another and consents to its operation by him personally and
by others will, for the pnrpose of provisions of an
26• *automobile liability policy extending its benefits to
persons operating the car with his permission, be
deemed to have permitted its use by a third person with the
permission of the first borrower.''
There one Grill was the named assured, and the trial court
found as a. fact that he turned the automobile over to one H.
E. Hickey to use and operate for his own, for business and
pleasure, and cons~nted to the operation of said automobile
by said Hickey personally and by others. Hickey in turn
loaned the automobile to one Bullock, who had the accident out
of which the _action against the Insurance Company arose.
The Court said:
'' The principal contention here made in behalf of the insurer indemnity company seemR to be that Grill's loan of
the automobile to Hickey did not authorize Hickey to permit
Bullock to use the aufomobile for bis own pleasure. We
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' have seen that the court found that 'Grill turned said automobile 'Oyer to Hickey to use and operate as -his own for
business and pleasure and consented to the operation of said
automobile by Hickey personally and by others', and that
'for two or three months prior to and including the third
day of July, 1927, Hickey did' personally use and operate
said automobile for business and pleasure and allowed and
permitted others to use and operate the same for business
and pleasure, and that .Grill knew of such use a.nd operation
and consented thereto.' If these :findings are supported by
the evidence "it plainly appears that the loan of the automobile by Grill to Hickey vested in Hickey full power, while
the .automobile was so in his possession, to use it personally
for his own business or pleasure and full power to permit
its use by others for their own business and pleasure, as
if he were the ~wner of the automobile. It follows, we think,
that Hickey's permission to Bullock to so use and permit the
use of the automobile was, for purposes of our present in. quiry, in legal effect the same as if Grill had himself per·mitted .Bullock to use the automobile for· his own pleas27* ure. Our reading of all the evidence •convinces us that
it well supports these findings made by the ';rrial Judge.
There have not been brougl1t to our attention any decisions of
the courts of this country, which we regard as out of harmony
with our conclusion, that Odden was, in legal effect, riding in
the automobile at the time he was injured with permission
of Grill, the named insured. The decisions in Dickinson v.
. "lvf.aryland Casualty Co., 101 Coun. 361, 125 Atl. 866, and
· Stovall v. New York Inde1nnity Co., 8 S. ,v. (2nd.), 475, support our conclusion.''

It is to be observed that under this line of authorities, applied to the instant case, permission from John Ball, salesµian, tq John Hodges his friend, would alone be sufficient to
hold the insurance company.
True it is that in the earlier Virginia case of Indemnity
In.c;urance Company v. Jordan, (Va., 1932), 164 S. E. 539,
this court held that permission extended to a third party by
a bailee of the autom.obile, under the facts there presented,
was nof sufficient to show permission by the named assured.
That case however is to be distinguished from the instant
one on the facts, as there the bailee was not given extended
dominion and cont,rol over the automobile, but it was loaned
to him for a temporary purpose only. Then too, at the
time of the accident, the third party driving· the car was admittedly using it without the express permission or even
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the knowledge of either the named assured or the bailee. This
Court there distinguished Dickinson v. Maryland Casualty.
Cornpany, supra, Stovall v. New Yo·rk Indernnity Company, ·
supra, Maryland Casualty Company v. Hoge, supra, and
Odden v. Un-ion Indemnity 'Company, supra, and with respect
to the Odden case said that the Federal Court in the case of
Trotter v. Union Indeninity Cornpany, 35 Fed. (2nd.)
28'» 104, growing out of the •same accident, had reached a
different conclusion, but in the Note in 72. A. L. R., at
page 1395, the author, commenting on these two cases, says-:
'' The cases hereinbefore cited involved the same !\CCident;
in each case judgment had been recovered against both B.,
the driver of the car, and H., by whose permission it was
being driven; in the Odden case, the findings of the trial
court, supported by the evidence, showed a much more extended and greater authority on the part of H. to make use
of and. permit the use of the car by others than was .found
in the Tro.tter cases, supra; and this accounts for the difference in the ultimate conclusion arrived at. It was for this
reason, too, that the court in the Odden Case, declared the
decisions hi the Trotter Cases not controlling in the inquiry
with which it was then concerned."
In the later case of Ellis v. N e,w .Amsterda1m Casualty. C.o.,
supra, this Court impliedly recognizes the force of Dickinson
· v. Maryland Casualty Co., Peterson v. Maloney, and Stovall
v." New York Indemnity Compa11,y, where the facts are such
as to permit the application of the doctrine there laid down.
CONCLUSION.
We have made no effort to include all the cases from other
States in this petition, but have contented ourselves with
citing- leading· cases which have been frequently before the
courts. We feel that-upon the facts presented the Virginia
decisions are controlling, and that prolongation of the petition to undue length can serve no useful purpose.
No reference- has been made to the voluminous deci29* sions of Massachusetts *because that State has a compulsory insurance law, the purpose of which has been
declared by its courts to be to afford security to persons injured by automobile through the negligence, of the driver.
In that connection however it is worthy of observation that
this Court has not yet, so far as we are advised, made any
declaration upon the purposes of the Virginia Legislature
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in adding to Section 4623-a of the Virginia Code in 1934, the
last paragraph thereof which is quoted in the beginning of
this petition. .As to this we believe the legislative purpose
was to afford additional security to persons injured by the
~egligence of automobile drivers, and we can see no reason
why the liability of an insurance company under a contract of
insurance for which ?, premium has been paid, should
(lepend on the grant of permission on a specific occasion,
when every fact and circumstance indicates acquiescence and
approval in the operation of the car. As was aptly said by
the Tennessee Court in the Stovall Case in referring to Dickinson v. Maryland Casualty Company:
"In construing the policy, we think the Supreme Court of
Errors of Connecticut correctly placed emphasis upon the
purpose of the named insured to protect any person injured
by the operation of the car by giving him a cause of action
against the insurer in the event of the insolvency or bankruptcy of the person responsible in law for injuries inflicted
in the operation of the car. This object or purpose is in
accord with the trend of public opinion, which in some jurisdictions has resulted in legislation requiring owners and
operators of automobiles to carry insurance. for the protection of persons who may be injured· by their operation.''
We respectfully submit that the writ of error hereby applied for should be awarded and the cause be reviewed
30* and reversed and final judgment entered for the *plaintiff on the verdict of the jury.
If the writ of error is award~d petitioner will adopt this
memorandum as the opening brief for plainti~ in error.
This petition is to be filed with Mr. Justice Eggleston, a.t
Norfolk, Virginia, and a copy thereof has been delivered to
opposing counsel on the 28th day of July, 1939.
An opportunity for oral presentation of the application
for the writ of error is requested.
Respectfully submitted,
HARRY H. KANTER,

I. W. JACOBS,
W. R. ASHBURN,
Counsel for Petitioner.
I, Harry H. Kanter, an attorney practicing in the Supreme
Court of Appeals of Virginia, do hereby certify th~t, in my
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opinion it is proper that the decree complained of iµ.· the foregoing petition should be reviewed and reversed by tpis 'Court.
My address is Citizens Bank Building, Norfolk, Virginia.

HARRY H: KANTER.
31 *

* A copy of the foregoing petition was duly receiv~d
. this 28th day of July, 1939.
.
W. C. PENDE.R,
Counsel for Indemnity Insurance
. Company of North America.

Received July 28, 1939.

J. W. E.
Writ of error granted. No bond.
Aug. 24.

JNO. W. EGGLESTON.
Received August 25, 19?9.
M. B. W.

RECORD
VIRGINIA:
Pleas before the Circuit Court of the City of Norfolk, at
. the Courthouse thereof, on the 23rd day of May, in the
· year of our Lord, nineteen hundred and thirty-nine.
BE IT REMEMBERED, That heretofore, to-wit: In the
Circuit Court aforesaid, on the 10th day of October, 1938,
came the plaintiff,. Ida V. Hinton, Administratrix of the estate of Lionel W. Hinton, deceased, and docketed her notice
of motion for judgment against the d,efendant, Indemnity In
surance Company of North America, a foreign corporation,
in the following words and :figures, to-wit:
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Virginia:
In the Circuit Court of the City of Norfolk..
Ida V. Hinton, Administratrix of the Estate of Lionel W.
Hinton, Deceased, Plaintiff,

v.
Indemnity Insurance Company of North America, a. Foreign
· Corporation, Defendant.
NOTICE OF MOTION FOR JUDG:MENT.
To: Indemnity Insurance Company of North America,
1600 Arch Street,
Philadelphia, Pennsylvania.
TAKE NOTICE, That I, Ida V. Hinton, Administratrix of
the Estate of Lionel W. Hinton, Deceased, having duly qualified ~s such in the Circuit Court of the City of Norfolk, Virginia, on the 18th day of January, 1938, shall, on the loth day
of October, 1938, at 10 :00 o'clock A. M:. of that day, or as
soon thereafter as I may be heard, move the Circuit Court
of the City of Norfolk, Virginia, in the Courthouse
page 2 ~ thereof in said City for a judgment against the
said Indemnity Insurance Company of North
America, a foreign corporation, for the sum of Seven Thousand Five Hundred ($7,500.00) Dollars with interest thereon
at the rate of six per cent per annum from the 15th day of
April, 1938, until paid and Twenty-two ($22.00) Dollars court
costs recovered by the said Ida V. Hinton, Administratrix
of the estate of Lionel W. Hinton, Deceased, versus John H.
Hodges in an action at law in the Court of Law and Chancery
· of the City of Norfolk, Virginia, hereinafter referred to; and
for this, to-wit:
That prior to the 28th day of December, 1937, the said Indemnity Insurance Company of North America, a foreign
. corporation, through its duly authorized officers, agents and
representatives, for valuable monetary considerations, entered into a certain insuranc.e contract with the James G.
Gill 'Company, Incorporated, a domestic corporation, to fur- nish and provide public liability insurance covering its
Plymouth motor vehicle, bearing Virginia State License Number 68-751, and did, prior to the 28th day of December, 1937,
issue in the name of said James G. Gill Company, Incorporated, and delivered to the said .James G. Gill Company, In-

I9a V. Hinton~ A.dm,x., etc., v. Indemnity Ins. Co. -

25

corporated, its certain policy of public liability insuranoe on
said Plymouth motor vehicle, in which said insurance policy
the said James G. Gill 'Company, Incorporated is designated
and called "named assured", said policy of insurance being
in full force and legal effect on, for sometime prior to and
sometime subsequent to the 28th day of December, 1937;
That the said contract of public liability insurance provided, among, other things, that for a ..period or term
page 3 ~ of one year from the date of issuance, to insure the
assured within the policy limits to-wit: $10,000.00
for any one person killed or injured, against loss from a lia~
bility imposed by la:w upon the assured for damages on account of bodily injuries or death, suffered or alleged to have
been suffered by any person as the result of accidents occurring within the United States, or Canada, by reason of
the ownership, maintenance, or use of the aforesaid Plymouth
motor vehicle while the said policy was in force; to defend
in the name of the assured any suit against the ass~_red
brought on account of ~any accident involving personal injury
covered by the policy; to pay all expenses incurred. by the
defendant irrespective of the policy limits in defending any
suit brought against the assured, including any court costs
taxed against the assured in any such proceeding and the interest accruing on that part of any judgment not in excess
of the policy limits until the defendant has paid, tendered
or deposited in Court such part of such judgment as does
not exceed the limit of the defendant's liability thereon; to
extend the insurance provided by the said policy so as to be
available, in the same manner and under the same conditions it was available to the named assured~ to any person or
persons while riding in or legally operating· said Plymouth
motor vehicle and to any person, firm or corporation legally
responsible for the operation thereof, provided such use or
operation was with the permission of the named assured. The
unqualified term assured wherever used in the said policy to
include in each instance any other person, firm or corporation
entitled to insurance under the pr·ovisions and conditions of
paragraph Nine of said policy, the qualified term
page 4 ~ '' named assured'' applying only to James G. Gill
Company, Incorporated.
The said policy of insurance further provided that any
specific statutory provisions in force in the State of Virginia
in which it is claimed that the assured is liable for any accident covered by said policy shall supersede any provisions
of the laws of the State of Virginia, Section 4326 (a) Virginia
Code of 1930, as amended by Acts of the. General Assembly
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of Virginia, 1934, page 545, a part of said policy, which aforesaid laws of the State of Virginia are hereby made a part of
this Notice of Motion as fully and effectually as if the same
we.re copied verbatim et literatini herein.
That the said contract or policy of liability insurance is
not in the possession of the plaintiff nor has she had a full
and true copy £hereof. She believes, and so alleges, that
the said contract or policy of insurance is in the possession
of the said James G. Gill Company, Incorporated, or an exact copy in the possession of the defendant herein, or its
Agent, William R. Howard; that the said.James G. Gill Company, Incorporated and ag·ent of the defendant, have been
asked to. produce to this plaintiff said policy of insurance
or a true co_py thereof and the said James G. Gill Company,
Incorporated and ag·ent of the defendant and their counsel
. refuse to produce said contract or policy of insurance or allow the plaintiff to see same and that the plaintiff is unable
to attach hereto or file in the Clerk's Office, the said policy
or a full and true copy of same; that the said defendant herein
. named well knows all of its terms and provisions and has been
asked to file said policy or contract of insurance or a true
copy thereof for the information of the Circuit
page 5 ~ Court of the City of Norfolk, Virginia.
That the '' named asured'' James G. Gill Company, Incorporated, and J olm Hodges, an assured under said
insurance policy, performed all of the conditions of the said
policy that they, and each of them, should have performed,
and have violated none of its prohibitions that would void
the said policy contract.
That while the said policy or· contract or· insurance was in
full force and effect, to-wit: on the 28th day of December,
1937, serious bodily injuries were inflicted upon the plaintiff's decedent in the City of Norfolk, Virginia, as a direct
and proximate result of which he died a few minutes thereafter, by reason of the use and operation of the said Plymouth
motor vehicle owned by the said James G. Gill Company, Incorporated (that said John Hodges was then and there legally
using and operating the said motor vehicle with the permission express or implied of the said ,James G. Gill Company,
Incorporated, the owner of said motor vehicle and the
named assured mentioned in said policy or contract of insurance); that they, the said ,James G. Gill Company, Incorporated and John Hodg·es, were not covered or protected by
-any other insurance in this matter other than as covered
under the aforesaid policy of insmance; that said John
Hodges then and there while so using and operating said
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motor yehicle in the City of Norfolk, Virg'inia, on and alqng
Colley Avenue, in said City and proceeding in a southerly
direction along said Avenue recklessly and negligently drove
said motor vehicle into, against and upon the said plaintiff's
decedent, who was then and there in the intersection
page. 6 ~ of Forty-fourth Street with said Colley Avenue,
walking from the east to the west side thereof, and
as a result of the reckless and neglig·ent conduct of the said
John Hodges in the management and control of said Plymouth
motor vehicle and as a proximate cause and result thereof,
the plaintiff's decedent was seriously injured and as a direct and proximate result thereof, died a few minutes thereafter; that thereupon, to-wit: on the 28th day of December,
1937, the said John Hodges became liable to the plaintiff under the Virginia Statute for death by wrongful act, neglect
or default, and that likewise, on the 28th day: of December,
1937, liability for said death attached to the defendant as
insurer under said public liability insurance policy.
That the plaintiff, heretofore, to-wit: on the 18th day of
February, 1938, instituted an action by way of Notice of Motion for Judgment against tT olm Hodges in the ,Court of Law
and Chancery for. the City of Norfolk, Virginia, to recover
of the said John Hodges Ten Thousand ($10,000.00) Dollar-s
for the death of her decedent and at a later date, to-wit: on
the 15th day of April, 1938, upon a trial of said action, by a
jury in said court, a verdict was rendered in favor of the
plaintiff ag·ainst John Hodges for the sum of SeV1en Thousand Five Hundred ($7,500.00) Dollars, upon which verdict
the said Court on the 16th day of June, 1938, entered a judgment against the said John Hodges and in favor of the plaintiff for the sum of Seven Thousand Five Hundred ($7,500.00)
Dollars with interest thereon from the 15th day of April,
1938, until ·paid together with costs amounting to Twentytwo ($22.00) Dollars, which said judgment has now become
final.
page 7 ~ That heretofore, to-wit: on the 18th day of June,.
1.938, an execution or lien of fie1·i facias was sued
out of the Clerk's Office of the Court of Law and Chancery of
the City of Norfolk, Virginia on the ·afore said judgment
against John Hodges, whereby the Sergeant for the City of
Norfolk, Virginia, was directed to be caused to be made out
of the goods and chattels of the said John Hodg·es, the a:µiount.
of said judgment, with all interest thereon, and all costs recovered by the said plaintiff in the aforesaid action against
.John Hodges, which said execution was delivered to the said
Sergeant of the City of Norfolk, Virginia, returnable to the
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First September Rules, 1938, which said execution is marked
"No effects" and is unpaid and unsatisfied.
That said J olm Hodges is insolvent and that said execution on the aforesaid judgment was returned unsatisfied because of his insolvency; that said John Hodges, while so
using and operating the said Plymouth motor vehicle owned
by the said James G. Gill Company, Incorporated, with the
permission express or implied of the said James G. Gill Company, Incorporated as afore said, was covered by and insured
under said policy of liability insurance hereinbefore referred
to; that under the laws of the State of Virginia for such
cases made and provided, the said insolvency of said John
Hodges does not operate to release the said defendant, Indemnity Insurance Company of North America, a foreign
corporation, from payment of damages to the plaintiff for
the death of her decedent suffered as aforesaid during the
life and time of said policy of insurance and the execution having- been marked "No effects" and remains unpaid
and unsatisfied in the aforesaid action instituted
page· 8. ~ by the plaintiff again.st john Hodges, because of
the insolvency of the said John Hodges, the plain- .
tiff is entitled to maintain this action against the defendant, Indemnity Insurance Company of North America,
foreign corporation.
That no part of tI1e above mentioned judgment in the
amount of Seven Thousand Five Hundred ($7,500.00) Dollars, interest or court costs bas been paid by the said .J olm
Hodges or anyone else for him and the said judgment, interest and costs remain due and unpaid to this date; by reason of which tJ1e plaintiff will, as. aforesaid, move the Circuit Court of the Cify of Norfolk, Virginia, for a judgment
ag·ainst Indemnity Insurance Company of North .America,
a foreig·n corporation, in the amount of Seven Thousand Five
Hundred ($7,500.00) Dollars with interest thereon from the
15th day of April, 1938, until paid and Twenty-two ($22.00)
Dollars court costs as well as costs in this behalf expended.
Given under my hand this 9th day of Aug·ust, 1938.

a

IDA V. HINTON,
Administratrix of the Estate of Lionel
W. Hinton, Deceased.
By HARRY H. KANTER,
Counsel.
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The following· is the Sergeant's Return made on the fore . .
going Notice of· Motion:
'' Executed in the City of Richmond, Va., August 13th, 1938,
by delivering in duplicate a copy of within Notice of Motion
for ,Judgment R. L. Jackson, the Secretary of the Common...
wealth of Virginia and as such Secretary of the
page 9 ~ !Commonwealth the Statutory Ag·ent for Indemnity
Insurance Company of North America, a foreign
corporation.
Place of residence and place of business of said R. L. Jack...
son being in the City of Richmond, Va. Fee of $2.50 paid the
Sec.retary at time of service. Sergeant's Fee $100.
JOHN G. SAUNDERS,
:Sergeant of Richmond, Va.,
By P. H. BOWES,
Deputy Sergeant''.
And on the same day, to-wit: In the Circuit Court afore•
said, on the 10th day of October, in the year, 1938:
Upon the motion of the plaintiff, by counsel, it is ordered
that this notice of motion be docketed. And thereupon came
as well. the plaintiff, by counsel, as the defendant, by counsel,
and thereupon said defendant filed herein its plea of the gen..
eral issue to which said plaintiff replied generally and issue
is joined; and upon motion of said plaintiff it is ordered that
said defendant file herein the statement of its Grounds of Defence ; and the further hearing is continued.
The following is the Plea of the General Issue referred to
in the foregoing· order :
The said defendant, by his attorney, comes and says that
he does not owe the sum of $7,522.00 in the Notice of Motion
herein demanded, in the manner and form as plainpage 10 ~ tiff hath complained against him. And of this the
said defendant puts himself upon the country.

W. C. PENDER, p. d.
And at another day, to-wit: In the Circuit Court afore . .
said, on the 24th day of Octobe1·, in the year, 1938:
This day came again the defendant, by counsel, and with

~-
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leave of. Court filed herein its Special Plea; and the f11:rther
hearing is continued.
·
· The following is the Special Plea filed by the foregoing
order:
This defendant-as a special plea to notice of inotion herein
and answering said notice of motion, al'!swers and says :

~

'

1. It admits that it wrote a policy of insurance similar
to the one described in the noti~e of motion herein, but denies
that· it or any of its agents, representatives or counsef ever
refused to provide plaintiff or her counse1 with a copy of
said policy.
2. It denies that John Hodges was an assured.under the said
policy_ as stated on pages four and six; of the notice of motion herein.
3. It expressly denies that said John Hodges at the time of
the accident or at any time was operating or had ever op.·
erated the automobile involved herein with perpage 11 }- mission, express or implied, or with the knowledge
of the James G. Gill Company, Incorporated all
as set forth on pages four and six of the said notice of motion.
' 4. Jt denies tha.t any liability whatever attached. or attaches to this defendant as alleged on page five of the said
notice of motion.
5. It denies that it has or has had any contractual rela- tions whatever with the plaintiff herein or with John Hodges,
driver of ·the automobile involved herein, oi' that it has any
obligation or owes any money whatever for any cause, contractual 01 otherwise, to the plaintiff herein.
6. It denies that the laws of the State of Virginia with relation to the liability of an insurer in the event of the in- solvency or bankruptcy of its assured, have any relation
whatever to the facts in this case.
· 7. If denies that the plaintiff herein is entitl~d to main..:
tain her action against this defendant as alleged on. page .
six of said notice of motion.

INDEMNITY INSURANCE COMPANY
OF NORTH ilIERICA,
By ,v. ·C. PENDER, Counsel.
Dated at N orfo1k, Virginia, this the 18th day of -October,

1938.

.
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State of Virginia,
City of Norfolk, to-wit:
This day personally before me, the undersigned Notary
Public, whose notarial commission expires on the 8th day
of July, 1941, appeared H. E. Gilliam, ,Jr., who being first
duly sworn deposed and said that he is an agent· and representative of the Indemnity Insurance Company
page 12 ~ of North America, and as such agent is cognizant
of the matters set forth in the foregoing plea and
duly authorized to make this affidavit that the matters and
things therein set forth are true except as to those stated on
information and belief and those he believes to be true.
H. E. GILLIAM, ,JR.
Subscribed and sworn to before me at Norfolk, Virginia,
this the 18th day of Octo her, 1938.
ESTELLE G. DAVIS,
Notary Public.
I was commissioned as Estelle Green.
And at another day, to-wit: In the Circuit Court aforesaid, on the 4th day of November, in the year, 1938:
This day came again the plaintiff, by counsel, and with
INlve of Court filed herein the Bill of the Particulars of her
Claim; and the further hearing is continued.
The following is the Bill of Particulars filed by leave of
the fore going order :
This day came the plaintiff and states the following as and
for her Bill of Particulars:
1. John Hodg;es is an assured under the "omnibus clause"
in the policy issued to the James G. Gill Company,
page 13 ~ Incorporated, and by virtue of Section 4326A of
the Virginia Code of 1936, having· operated the
automobile involved in the accident and covered under the
policy of insurance issued by the defendant corporation with
the consent express and/or implied of its named assured,
officers and/or ag·ents.
2. The plaintiff will rely on the evidence showing the con-
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sent of the assured which consent may be construed either as
,..express or implied.
3. John Hodges was driving the said vehicle with the consent of John R.·Ball, who was himself the Agent of the James
G. Gill Company, Incorporated, and had the unrestricted use
of the automobile both for business and pleasure as agent
of the said James G. Gill Company, Incorporated, and who
Mnsented to the use of the car by the said John Hodges at
the time Hodges struck and killed the plaintiff's intestate.
Per~ission was granted by John R. Ball to the said John
Hodges when the said John Hodges was a guest at the home / ·
of said John R. Ball and Ernest R. Ball, father of the said
John .R. Ball and vice-president of the said ,James G. Gill
'Company, Incorporated, who also gave his consent express
and/or implied to the use of the- said ai1tomobile.
4. The said James G. Gill Company, Incorporated, acted
in this respect through its agents and officers, John R. Ball and
Ernest R. Ball, and could act only through such agents and
officers.
· The ~plaintiff will rely on such facts as the evidence in this
case discloses.
HARRY H:KANTER, p. q.
page 14 ~

And at another day, to-wit:
In the Circuit
Court aforesaid, on the 15th day of November, in
the year, 1938:
This day came again the defendant, by counsel, and with
leave of. Court filed herein its statement of its Grounds of
Defense; and the further hearing is continued.
The following is the Grounds of Defense filed by leave
of the foregoing· order :
The defendant, Indemnity Insurance Company of North
America, as and for its grounds of defense sets forth the following:
1. John Hodges is not, nor was, nor ·has ever been an as:sured under the '' omnibus -clause'' or any other clause in the
policy of insurance issued to James G. Gill Company, Incorporated.
2. The said John Hodges is not, was not, nor has ever been
an ~ssured under the policy of insurance issued to James
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G. Gill Company, Incorporated by virtue of Section 4326-A
of the Code of Virginia of 1936, or any other section of said
Code or any law of the State of Virginia.
3. The said J olm Hodges at the time of the accident in the
'Notice of Motion herein described did not have the consent
either express or implied or any other form or manner of
consent of the named assured in the insurance policy therein
mentioned and described.
,
"
4. The said John Hodges at the time of said accipage 15 ~ dent did not have the consent, express, implied OT
·
any other manner of ~onsent of John R. Ball.
5. The said John R. Ball at the time of the matters and
thing·s set forth and described in the Notice of Motion herein
was not an agent of the James G. Gill Company, Incorporated, nor was he at said time or times acting for or within
the scope of his employment by said James G. Gill Company,.
Incorporated.
6. The said John Hodges at the ·time of the accident afore-·
said did not have the consent, express, implied or any other
manner of consent of Ernest R. Ball.
·
7. The said Ernest R. Ball at the time of the matters and·
things set forth and described in the Notice of Motion herein
was not an a.gent of the James G. Gill Company, Incorporated, nor was he at said time or times acting for or within
the scope of his employment by said James G. Gill Company,
Incorporated.
8. That this defendant, the·said Indemnity Insurance Company of North America, has not, did not at the times described in t11e Notice of Motion herein, nor· has ever issued
or been obligated in any contract of insurance whatsoever
.protecting or applicable to the said John Hodges.
9. Any and all other matt,~rs or things which may be
provable under the Plea of General Issue herein or the matters
hereinabove set forth, or any just and reasonable inferences
therefrom, or any matters or things which may develop duing the trial or be shown in the evidence.
W. C. PENDER, p. d.
page 16
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And at another day, to-wit: In the Circuit
Court aforesaid, on the 1st day of March, in the

year, 1939:
This day came again the parties, by counsel, and thereupon
came a jury,· to-wit: W. R. Harris, A. 0. Ferebee, J. A.
Hudgins,_R.. W. Patrick, W. S. Hayden, A. L. Bramble and

0
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J. R. Council, who were sworn to well and truly try the issue
joined, and having fully heard the evidence and argument
of counsel retired to their chamber to consider of their verdict, and after sometime returned into Court ancl stated that
they were unable to agree. upon a verdict. And thereupon
W. R. Harris, one of the jurors aforesaid, was withdrawn,
and the rest of the jurors from rendering their verdict were
discharged from the further consideration of this case; and
the further hearing is continued.
And at another day, to-wit: In the Circuit Court aforesaid, on the 5th day of April, in the year, 1939:
This day came again the parties, by counsel, and thereupon
came a jury, to-wit: ,J. B. Saunders, R. T. Butler, W. H.
Magin, J. J. Shanahan, F. R. Simpson, J. M. Harris and H.
A. Godwin, who were sworn to well and truly try the issue
joined, and having fully heard the evidence and argument
of counsel returned their verdict in the following words and
figures, to-wit: "We, the jury find for the plaintiff for the
sum of $7,500.00 with interest from April 15, 1938, and
$22.00 costs''. And thereupon said defendant, by
page 17 .~ counsel, moved the Court to set aside the verdict
of the jury and grant it~ new trial on the grounds
that the same is contrary to the law and the evidence; and
the further hearing of which motion is continued.
And now at this day, to-wit: In the Circuit Court aforesaid, on the 23rd day of May, in the year, 1939, the day and
year first hereinabove written:
This day came again the parties, by counsel, and the motion heretofore made herein J1aving been fully heard and
maturely considered by the Court is sustained and the verdict of the jury set aside. And thereupon the Court now
proceeding to enter such judgment as to it might seem right
and proper, it is considered by the Court that said plaintiff
take nothing· by her suit herein and that said defendant go
hence without day and recover against said plaintiff its costs
about its defense in this behalf expended, to a.II of which said
plaintiff, by counsel, duly excepted.
The following is the evidence and record in the case:
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In the Circuit Court of the City of Norfolk,
Virginia.

Ida V. Hinton, Admx. of the Estate of Lionel w: Hinton,
Dec'd.,
·
·
v.
Indemnity Insurance Company of North America, a foreign
, corporation.
NOTICE OF APPEAL.
To Mr. W. C. Pender, Counsel for the defendant.
PLEASE TAKE NOTICE That on the 27th day of May,
1939, at 10 o'clock A. M., or as soon thereafter as I may be
heard at the Courtroom of the Circuit Court, the undersigned
will present to Hon. A. R. Hanckel, Judge of the Circuit Court
of the City of Norfolk who presided over the trial of the
above mentioned case in the Circuit Court of the City of Norfolk, April 5, 1939, a stenographic report of the testimony
and other incidents of the trial in the above c·ase to be authenticated and verified by him.
And also that the undersigned will, at the same time and
place, request the Clerk of the said court to make up and
deliver to counsel a transcript of the record in the above entitled cause for the purpose of presenting the same with 'a
petition to the Supreme Court of Appeals of Virginia for a
writ of error and supersedeas therein.
IDA V. HINTON, Admx.,
By. H. H. KANTER,
I. W. JACOBS,
Attorneys.
Service accepted this 27th day of May, 1939.

W. C. PENDER,
Attorney.
page 19
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Ida V. Hinton, Admx. of the Estate of Lionel W. Hinton
Dec'd.,

v.

Indemnity Insurance Company of North America, a foreign
corporation.
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H. L. Bullock.
RECORD.
Stenographic report o'f all the testimony, together with all
the motjons, objections and exceptions- on the part of the respective parties, the action of the Court in respect thereto,
all the instructions offered, amended, granted, and refused,
and the objections and exceptions thereto, and all other incidents of the trial of the case of Ida V. Hinton v. Indemnity
Insurance Company of North America, tried in the Circuit
Court of the City of Norfolk, Virginia, April 5, 1939, before
Hon. A. R. Hanckel, Judge of the Circuit Court of the City
or Norfolk, and jury.
Present: Messrs. Harry H. Kanter and I. W. Jacobs, counsel for the plaintiff. Mr. W. C. Pender, counsel for the defendant.
page 20
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H. L. BULLOCK,
called as a witness .on behalf of the plaintiff, being
first duly sworn, testified as follows :

.

Examined by Mr. J a.cobs :
Q. Will you please state your name, residence and occupation?
A. H. L. Bullock; 1319 Westmoreland A venue ; Deputy
Clerk of the Court of Law and Chancery.
Q. Is that of the City of Norfolk?
A. It is.
Q. Was there a judgment entered in your c_ourt in April,
1938, in behalf of Mrs. Hinton against. John Hodges?
A. There was.
Q. What was that judgment?
A. The amount of it was $7,500 with interest from the 15th
·day of April, 1938, until paid, and $22 cost.
Q. Who was. the plaintiff·By Mr. Pender:
Q. Interest from what date f
A. 15th day of April, 1938.

By Mr. Jacobs:
Q. Who was the plaintiff in that action T
A. Ida V. Hinton, Administratrix of Lionel W. HintonL-i-o-n-e-1.
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H. L. Bullock.
Q. And · the defendant against whom the judgment was
taken?
·page 21. ~ A. John Hodges.
Q. Does the Court ·order indicate for whose bene·
fit the judgment was _rendered, as to whom the amount of
judgment, if and when collected, is to be paid?
A. You mean the distribution of it f
Q. Yes.
A. I don't have that in front of' me. I can get it.
Q. We ought to have that.
The Court: . Is _there any dispute about that f
Mr. ·Kanter: No; it is payable to Mrs. Hinton.
_
Mr. Jacobs : Can we stipulate that the beneficiary under
the judgment was Mrs. Hinton Y
Mr. Pender: That is right.
Mr. Jacobs: That is all.
CROSS EXAMINATION.
By Mr. Pender:
Q. Mr. Bullock, have you the original papers here?
A. Yes, sir.
Q. What is the style of the original suit in the notice of
motion?
A. Ida V. Hinton, Administratrix of the Estate of Lionel W. Hinton, deceased, as plaintiff, against the James G. Gill
Company, Incorporated, John R. Ball, and John Hodges, de·
fendants.
page 22 ~ Q. .And the verdict was against the one, John
Hodges¥
A. J olm Hodges.
· Mi·. Pender: That is all.
Mr. Jacobs: If your Honor please, we ask that that evidence insofar as the names of the parties to the other action
be stricken from the record for the-se reasons: The action
· was instituted against the Gill Company, and Hodges, on ·the
ground that at the time of the accident young Hodges was on
business for the Gill Company and its agent. That has nothing to do with this case. It developed in that case that young
· Hodges was on a personal mission. I think the jury ought to
understand that.
The Court: The record speaks for itself.
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H. L. Bullock.
Mr. Jacobs·:
The Court:
lock.
Mr. Pender:
Mr. Jacobs:
Mr. Pender:

We just want to keep the record straight.
You might leave the papers up here, l\fr. BulWe ask for the original papers.
That is all, Mr. Bullock.
That is all I have, Mr. Bullock.

Mr. Kanter: Mr. Pender, may it be stipulated that the
policy of insurance covers this particular autopage 23 ~ mobile, or shall we have to put Mr. Ball on the
. stand to prove iU
Mr. Pender: We will stipulate it. .
Mr. Kanter: It is stipulated that the policy of insurance,
upon which this action is brought, covered the Plymouth automobile driven by John Hodges which caused the death of Mr.
Hinton.
Mr. Pender: That is, it covered that automobile in accordance with the terms of the policy. You are going to introduce
the pplicy?
Mr. Kanter: I am going to do that right now. It is further stipulated that policy No. AIXH16567, issued by the Indemnity Insurance Company of North America, is the policy
covering the said automobile and, in lieu of th~ original policy,
it is agreed that plaintiff will introduce a copy with the full
force and effect as if the original were introduced in evidence.
Mr. Pender: That is correct.
~Ir. Kanter: And we offer this copy at this time and mark
it "Plaintiff's Exhibit A".
The Court : Had you not better read the provisions of the
policy so the jury will be familiar with them Y
Mr. Kanter: "The automobile described is and will be used
for the following purposes only:" Then, in typepage 24 ~ writing is indicated "Private and business".
Now, I understand, Mr. Pender, it is also stipulated that "Private and business" is synonymous with and
analogous to '' pleasure and business'', as used in the other
parts of this policy?
Mr. Pender: That is correct.
Mr. Kanter: The particular portion of this policy, referred
to by the Judge, is known as paragraph 3 in Roman numerals.
"Definition of 'Insured'. The unq_ualified word 'insured' wherever used in coverages A and B and in other parts of
this policy, when applicable to these coverages, include not
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only the named insured but also any person while using the
automobile and any person or organization legally responsible for the use thereof, provided that the declared and actual .
use of the automobile is 'pleasure and business' or 'com.mer- cial ', each as defined herein, and provided further that the
actual use is with the permission of the named insured.''
That is all.
page 25

~

MRS. IDA V. HINTON,
the plaintiff, called as a witness on her own behalf, being first duly sworn, testified as follows :
Examined by Mr. Jacobs:
Q. Mrs. Hinton, I believe you are the widow of Lionel ,v.
Hinton who was killed in this accident T
A.. Yes.
Q. Did you qualify as administratrix of his estate T
A. I did:
Q. You recovered the judgment on which we are suing today, did you noU
A. Yes.
Mr. Jacobs: That is all.
Mr. Pender : No questions.
JOHN HODGES,
.
called as a witness on behalf of the plaintiff, being first duly
sworn, testified as follows :
Examined by J\fr. Ja.cobs:
Q. State your name, please?
A. John Hodges.
Q. Age?
A. 20.
Q. Residence?
A. College of William and Mary, Williamsburg.
Q. Occupation T
page 26 ~ A. Student.
Q. You are the son, I understand, of Dean
Hodges of the College of William and Mary, Norfolk Division?
A. Yes, sir.
Q. How long have you been a resident of Norfolk?
A. Four years.

40

Supreme Court of Appeals of Virginia.

Jolvn Hodges.
- Q.
been
A.
Q.
A.
Q.
A.

How frequent are your visits in Norfolk since you have
a student in Williamsburg?
At least twice a month.
Do you know Mr. Ball, Sr., and John BalU
I do ...
Have you had occasion to stay at their home?
I have.
Q. How frequently have you stayed at their home during
the past two years?
A. At least two week-ends a month.
Q. Where do they live?
A. 6101 Carroll Place, Larchmont.
Q. Do you visit in Norfolk on your week-ends, generally?
A. Yes, sir.
Q. When you are in Norfolk on your week-ends, do you
usually stay at your Father's home or with tbe Balls f
A. With the Balls.
page 27 ~ Q. Over what period of time has that been in
.. progress?
A. Two years..
Q. As I understand it, then, for the past two years you have
spent about two week-ends a month at the home of Mr. Ball f
A. Yes, sir.
Q. When was the last time you stayed at Mr. Ball's homeY
A. Yesterday and last night.
(k And prior to that time?
A. Last week-end.
Q. Do you remember, Mr. Hodges, when the accident occurred in which you were operating a Plymouth sedan?
A. On December 28, 1937.
Q. During that Christmas holiday, where were you livingT
A. At the residence of the Balls.
Q. That is, Mr. Ball, Sr., who is the Vice-President and
General Manager of the James G. Gill Company?
A. Yes, sir.
Q. And you stayed there with his son, ·John Ball Y
A. I did.
Q. About how long had you been there prior to the unfortunate accident, Mr. Hodges?
A. About a week.
page 28 ~ · Q. Had you driven this particular Plymouth car
previously during· that week?
A. I had.
Q. Do you remember the number 'Of occasion~ you had
operated itt
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A. I remember taking· Mrs. Ball downtown ori one occasion.
I rememberMr. Pender: Just a minute. If your Honor please, I object to any of this evidence unless it is tied up with the com·
pany in some way.
The Court: I will overrule the objection and you can note
an exception.
Mr. Pender: I wish to note an exception.

By Mr. Kanter:
Q. Go ahead.
A. I remember two specific occasions. There were prob·
ably other occasions, but the two specific occasions were:
I took Mrs. Ball downtown during the holidays, and I took
the Negro gardener home on one occasion.
Q. At whose request did you take the Negro gardener
hornet
A. Mr. Ball's.
Q. Mr. Ball, Sr.?
A. Yes, sir.
Q. Was Mr. Ball at home during the holidays f
page 29 ~ A. He was,· sir.
Q. Was he familiar with the fact you were operating the vehicle of John Ball, belonging to the James G.
Gill Company, on various occasions?
· ·
A. Yes, sir.
Q. And you say he had actually asked you to drive the
gardener home f
A. Yes, sir.
Q. Who had asked you to drive Mrs. Ball downtown on
a shopping trip?
A. Mrs. Ball.
Q. Where did you take this chauffeur, or gardener?
A. Christmas day.
Q. Where did you take him f
A. Church Street.
Q. Is that where he lived f
A. Yes, sir.
Q. Where did you take Mrs. Ball f
A. I took her downtown to the business district on Granby
Street.
Q. Did you drive her on other occasions during the Christ•
mas holidays of that year Y
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A. I don't remember any specific occasion, but I know
that I did.
Q. Now, when you used this. car, did you use it with the
consent and permission of young Ball and Mr.
page 30 r Ball, or against their consent?
A. Always with the consent of young Ball, and
Mr. Ball whenever he was present or Im kpew that I was going
to take it.
Q. Now, on the night of December 28th, 1937, when this
accident occurred, do you recall at what hour you arrived
at the Ball home?
A. About quarter to six. I had been there all during the
week, and I had been out during the day and arrived there
at quarter to six.
Q. In whose car _did you arrive at Mr. Ball's residence¥
A. My Fa.th er 's car.
Q. You had been using your Father's car during the day?
A. Yes, sir.
·
Q. Had Jack Ball been working that day!
A. Yes, sir.
Q. Using his Plymouth f
A. Using his car.
Q. When you got to the home in your Father's car, what
~id you then do?
·
A. I waited until Jack came home, and in a few minutes
later I took my Father's car back to the college and left it
there for him. Jack Ball followed me over there and brought
me back to his house.
page 31 r Q. In other words, Jack followed behind you
driving your father's car in his Plymouth, and you
left your father's car at the college, or his home, and then
Jack took you back to his father's home?
A. That is right.
Q. In the Plymouth Y
· A. Yes, sir.
Q. That was the Plymouth that was involved in this accident?
A. It was.
Q. When you got there, about what time was thaU
A. I imagine that took about five minutes.
Q. Did you and young Ball have supper at home that evening?
A. We did.
Q. At Mr. Ball's home?
1
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A. Yes, sir.
Q. Who were at the supper table?
.A. Mr. and Mrs. Ball, Anne Ball-their daughter-and
Jack and I.
.
Q. Had you and Jack, prior to supper, made plans as to
what you were going to do that evening Y
A. We had.
Q. What were those plans?
A. He was topage 32 ~ Q. Let me ask you this: Did you have a date
with young Ball to go to a dance tha.t evening?
A. I did.
Q. And did you have a young lady that you were to take
there?
.A. I did.
Q. Did he have a young lady!
.A. He did.
Q. Did they live together or in separate parts of the town 1
A. The young lady I was going with lived in Berkley, and
his date lived in Park Place.
Q. What was the plan that you had arranged between yourselves when you got home in Jack's Plymouth that evening?
A. Because he wasn't dressed and I was, and because I had
to go much further for my date than he did, it was arranged
that I was to take his car and go to Berkley and get my date,
come back and pick him up and get his date, and go to the·
dance.
Q. Diel he understand you were to use the Plymouth sedan
for that,purpose?
A. He did.
0. ,~There did young Ball keep the- keys to his sedan?
A. Usually, when he came in from outside-from the carhe would take the keys out of his overcoat pocket
page 33 ~ and lay them on the radio by the door.
Q. Was that in the living room?
A. In the living room right by the door.
Q. Was that his usual custom?
A. It was.
Q. Do you know why pe left the keys on the radio?
A. Frequently he would change coats, or would not be able
to find them in his pocket. He would just leave them there
so as to remind him when he went out.
Q. At the dinner that evening, did you and John further
discuss what you were going to do that evening!
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A. We did.
Q. Was that in the hearing and presence. of Mr. Ball, Sr. Y
A. It was in his presence. I don't know whether he heard
it or not.
Q. He was right at the dinner table with yon all?
A. Yes, sir.
Q. You spoke in an ordinary conversational tone, I presume?
A. We did.
Q. What was said then about your going to Berkley to
get your girl in regard to time?
A. We just re-mentioned our plans for the evening. Then,
later on, after I came down from changing my
page 34 ~ clothes and Jack was still in the bath room shaving, I told Mr. and Mrs. Ball where I was goiug,
picked up the keys and left.
Q. You mean yon and Jack went upstairs directly after
supper?
A. We did.
Q. And you got through quicker, as I understand, and left"
Jack upstairs, and went downstairs and picked up the kevs
off the radio?
•
The Court: He has already said that.
Mr. Kanter: I understand.
By Mr. Kanter:
Q. And you tJien leit in the Plymouth cad
A. Yes, sir.
Q. And it was on your journey to Berkley that the accident took placeY
A. It was.
Q. After you had mentioned to Mr. Ball, who was sitting
in the living room, that you were going, was there any objection made to your use of the car?
A. No, sir.
Q. With regard to the driveway, what position was young
Ball's automobile?
A. His car was behind his father's car in the driveway.
Q. So you didn't have to move his father's car at all in
order to back out Y
page 35 ~ A. No, sir.
Q. When you leave the upstairs and come down
the stairway, do you immediately enter into the living room
- of the BaII home t

Ida V. Hinton, .A.dm 'x., etc.,

v: Indemnity Ins. Co.

45

John Hodges.
A. Yes, sir.

Q. Is that connected with the dining· room Y
A. The living room is, yes, sir.
Mr. Kaµter: Answer Mr. Pender's questions.
CROSS EXAMINATION.
By Mr. Pender:
Q. Where did you stay the summer preceding this acci•
dent, Mr. Hodges f Did you stay in Norfolk 7
A. No, I was at sea.
·
Q. How many months were you a.t sea?
A. Three months.
Q. When you came home from sea, where did yon stay!
A. With my father.
Q. Then your week-ends at the Ball home began with the
fall session at William and Mary!
A. Yes, sir.

Mr. Kanter: I did not hear that question.
Mr. Pender: He was· a.t sea three months and he started
staying and spending week-ends at the Ball home
page 36 ~ beginning with the fall session at William and
Mary.
If your Honor please, at this time I would like to ask that
the evidence be stricken out as to. the use of the car at the re•
quest of Mrs. Ball.
The Court: Gentlemen, any permission given by Mrs. Ball
would have no relevancy at all or binding force on the defendant.
Mr. Kanter: We didn ·t introduce it for that purpose, if
your Honor please. We introduced it for the purpose of
showing that M:r. Ball, Sr., was familiar with and had knowledge that young Hodges was using this car.
The Court: He didn't get any knowledge from Mrs. Ball.
He got it from the father. Certainly the permission from
Mrs. Ball has ·nothing in the world to do with it.
By Mr. Pender:

Q. Mr. Hodges, did you ever ask Mr. Ball, Sr., if you could
use any automobile!
·
A. No.
Q. In all of the time that you stayed there, before and since
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that accident, you have never felt it incumbent upon you to
ask his permission to use the automobile? You never asked
him?
page 37 ~ · A. No. I was perfectly welcome to use the car.
Q. This judgment, which is the subject of the
action this morning, was a judgment against you, I believe Y
A. Yes, sir.
Q. You were the defendant f
A. Yes, sir.
Q. And the judgment is now against you in the sum of
$7,500?
A. It is.

Q. What time did you leave the house to go to get your
· date the evening of this accident?
A. About ten minutes to eight.
Q. v\7liat time were you due at the dance¥
A. 10 o'clock.
Q. 107

A. Yes, sir.
Q. You had to go to Berkley, come back and get Ball's date,
and then go to the dance f
A. I had to get Ball, first, and then go back and· get his
date.
Q. Would you tell us how the different persons at the dinner
table that night were seated f
A. Mr. Ball was at the head of the table, Jack on his right,
I on Jack's right, Mrs. Ball at the end, and Anne, the daughter, directly across from Jack and I.
Q. Then, in your discussion of your plans, Jack's
page 38 ~ back was probably to his father, wasn't it Y Didu 't
he have to turn towards you, away from his father,
in talking to you Y
·
A. Probably.
Q. Did Jack say anything to his sister or his mother about
•
the pla11s for the evening Y
A. I don't know.
Q. Did he say anything to his father about his plans for
the evening T
A. I don't know that, sir.
Q. Did you say anything to anyone at the table other than
Jack, about the plans for the evening¥
A. No. They might hav~ heard it, though. It is quite possible that they did.
Q. But you don't know whether anybody heard it at alU
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A. I don't know at the table, but I know I told them later
on where I was going.
Q. There was no comment at the table except by you and
Jack in regai:d to the evening's plan Y
A. No.
Q. Were you talking in a loud tone of voice or quietly like
you are now¥
A. Quietly.
Q. Do you recall wl1at Mr. and Mrs. Ball were talking abouU
A. No, I don't..
page 39 ~ Q. Were they engaged in any conversation Y
A. I don't know, sir.
Q. Did you discuss with Jack the names of the two girls
you were going to see?
A. Not at the table. It had been discussed previously.
Q. I am speaking now of when you were at the table. You
didn't call the names or say who they were Y
A. No.
Q. Did Mr. Ball know who the girls were T
A. I don't know, sir.
Q. Does he know the girls t
A. He does.
Q. But you don't recall mentioning who they were T_
A. No.
Q. Did you mention where the two girls lived Y
A. Yes.
Q. Did Mr. Ball make any comment on the distance you
were gqi11g to get a date Y
A. No.
Q. You had to go clear over across the river to Berkley,
and he made no comment on the distance 1
A. No, sir.
Q. Did you at any time ask the direct question of John Ball,
could you use his car?
·page 40 ~ A. I did.
Q. Where did you ask that question f
A. On the way back from the college when he brought me
back from taking my father's automobile home.
Q. All right. Then, on the way back you asked him, ''Jack,
may I use your car to get my date Y'' and he said, ''Yes'' Y
A. Yes, sir.
Q. So that was decided Y There was not any need for any
further permission, so far as Jack was concerned?
A. No, sir.
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Q. Then, at the dinner table you didn't ask him again if it
was necessary?
A. No. We discussed our plans.
Q. Your plans being that you were to get your girl?
A. Yes, sir.
Q. Do you recall the language you used in discussing that?
A. No.
Q. Do you recall the language that Jack used¥
A. No.
Q. Do you recall that you said at that time, "Jack, I am
going to take your car''. Did you maire any such statement
as that?
A. I don't know, sir.
page 41 ~ Q. Did you make any statement to Jack at the
dinner table as to what car you were going to take
when you went to get your girl?
A. No. That has been a year and a half ag·o.
Q. You did not make any statement or have any discussion
at that dinner table other than the fact you were going to get
these two girls, one living in Larchmont and one living in
Berkley, and go to the dance Y That was about the sum total
of your discussion?
A. Yes, sir. He knew I was going in hi'"s car.
Q. John knew you were going in the car, and, therefore,
you didn't mention the fact at the dinner table that you
were going to use his car?
A. That is right.
·
Q. Is that correct f Your father owns an automobile, does
he not?
A. He does.
Q. Wben you are home on vacation, your father generally
ma.kes that car available for y.our use, doesn't he¥
A. He does.
Q. Normally, you have a car of your own family and you
are not dependent on other people; that is true, isn't it f
A. That is true.
Q. Did you tell anybody at the dinner table that night that
your father was going to use his car that night f
page 42 ~ A. No, but I remember when Mr. Ball came home
he remarkec;l that my father's car was parked in
front of the house, and he knew that Jack followed me over
there and brought me back.
Q. How do you know he knew it-did he comment on itf
A. He commented on the fact he saw it out there, and we
left a moment later.
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Q. Did he comment on the fact that it had disappeared f
A. No. We told him where we were going, though.
Q. Did he comment a.t any time on the fact that your
father's car bad been returned?
A. No.·
Q. Then you are just assuming tA.at he knew the car was
gone?
A. We told him we were going to take my father's car home.
That was enough, I think.
Q. How many cars does your father own f
A. Two.
Q. Did you tell Mr. Ball you were not exchanging cars,
the one you had for the other your father had Y
A. No, I didn't tell him that. The other car was in Rich·
mond. I could not have exchanged it.
· Q. One of your father's cars is a coupe and the other is
a sedan, aren't they 7
·
·
page 43 } A. That is right.
Q. The one you had there is a coupe 1
A. Yes, sir.
Q. Mr. Ball didn't know that the other car was in Richmond, did he Y
A. I don't know; I don't imagine so.
Q. Did you tell him the 0th.er car was in Richmond T
A. No.
·
,
Q. Did you tell him you were not going to exchange the
coupe for the sedan?
·
A. No.
Q. Then, when you say that Mr. Ball did not know that you
did not have your father's car, you are just guessing at iU
A. I am assuming that he did not know itMr. Pender: That is all.
Mr. Kanter: Let him finish the answer.
By Mr. Kanter:
Q. Finish the answer.
A. I assume he didn't know, but I told him I was going to
take my father's car. Jack; and I put on our coats and drove
away.
,
Q. Would there have been any necessity for Jack taking
his car and driving you over to your father's home if you
were going to get another car and yome back T
page 44} A. Not at all.
Q. That was very apparent to Mr. Ball, Sr. f
A. Yes, sir, very apparent.
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Q. Is there ·any question about the fact that Mr. Ball, Sr.,
knew that you were using and operating John Ball'sMr. Pender: Just a minute. If your Honor please·, let him
testify to the facts. Let's have. facts; don't put conclusions in
the witness' mouth.
By Mr. Kanter:
Q. From the fact of your being at the Ball residence during the Christmas holidays, can there be any questionThe Court: That is for the jury to say.
By Mr. Kanter:
Q. Did Mr. Ball, Sr., know yon were using and operatingMr. Pender: I object to that, if your Honor please.
By Mr. Kanter:
.
Q. Did Mr. Ball ever ask yon to use the car, l\fr. Hodges?
A. On one occasion.
Q. Was that the occasion when you took the car?
A. It was.
Q. You say when yon left the house on this very evening
to get the girls, you told Mr. Ball you were going out and
get the girls and come back Y
page 45 } A. I did.
Mr. Kanter: All right.
WILLIAM T. HODGES,
called as a witness on behalf of the plaintiff, being first duly
sworn, testified as follows :
Examined by Mr. Kanter:
Q. State your name; please.
A. ,William Thomas Hodges.
Q. Your occupation Y
· A. College Dean.
Q. Of the Norfolk Division of William and Mary f
A. Yes, sir.
Q. And your residence Y
A. 1317 Buckingham Avenue, Norfolk.
Q. And you are the father of John Hodges!
A. I am.
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Q. Who is the defendant in this proceeding in which Mr.
Hinton was killed?
A. Yes.
Q. What does your son do, Dean?
A. He is a college student in his final semester at Williamsburg at this time.
Q. Does he have -occasion to come to Norfolk frequently?
A. I think probably he comes more frequently than he has
occasion to, but he comes every week-end or so.
page 46 ~ Q. With whom does l1e stay when he comes to
Norfolk?
A. He stays with John R. Ball, or the Ball family.
Q. Does he stay there more frequently than he does at your
home?
A. Much more so.
Q. How long has he been a guest at the Ball home Y
A. It was in the spring of 1937, he and his stepmother
had quite a rumpus-that happens in domestic arrangements
occasionally. It was in April or May of '37, He was then
in Williamsburg, having already finished his studentship in
the Norfolk Division. That year he went to sea.
Q. That was during the summer?
A. During the summer. From then on-but from that time,
he has never been in the house with his stepmother since.
Q. Now, Dean, approximately what percentage of the time
would you say he stays in the Ball home when he is in Norfolk Y
A. 90 to 95 per cent. He comes over and takes a meal occasionally when his stepmother is not there.
Q. Was he in the Ball home during the Christmas holidays
of 1937?
A. Yes, he spent the entire time. In fact, he got-back from
this sea trip too late for the fall semester at colpage 47 ~ lege. He got back in November and he stayed with
me. His stepmother runs a school in Richmond on
Monument .A.venue. He stayed with me pretty regularly that
fall, but on the week-ends, as country people usually say, he
took up with the Balls. He and Jaek had been at the Norfolk
Division together and had become great friends. At Christmas
he was not in the house at all from some time before Christmas
until after New Year's day.
Q. Dean, do you recall the night of this unfortunate accident?
·
A. Very clearly.
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Q. When did you first learn of the accident T
A. I had a telephone call from Mr. John R. Ball. I was at
the residence of an old collegemate, Hugh Blair Grigsby Galt.
I was there.
Q. What did you do when you received the message!
·A. I excused myself and jumped in the car and ran around
to the Police Station.
Q. Your son was there Y '
.A. My son was there and Jack Ball was there with him.
Q. Did you arrange to bail him out on the charge that evening?
A. Oh, yes.
Mr. Pender: Your Honor, that has nothing to do with the
case.
pa·ge 48 ~ The Court : I do not see the relevancy of. it.
Mr. Pender: I ask that the witness be instructed
. to testify to nothing with regard to conversations except the
conversation of the father, giving permission.
The Court: It is very hard to restrict a man to one question.
By Mr. Kanter:
_
_ Q. At any rate, you got back to the home of Mr. Ball, Sr.,
with young Ball and your s_on?
.A. Yes.
Q. When you got there, did you see Mr. Ball, Sr., at all
that evening Y
A. Yes, he and Mrs. Ball were there in the living room.
They were very much, of course, concerned by this unfortunate
accident, as I was. I was a friend of Mr. Hinton and worked
with him a good deal. You can imagine m.y distress in the
matter.
Q. Did you and Mr. Ball, Sr., in your conversation, refer
at all to whether or not John, your boy, had permission to
m,e that car that evening, and, if you did, what was the nature
of the conversation Y
,
A. Mr. Ball stated-the gist of our conversation was this:
. After we had expressed what might be supposed,
page 49 ~ or expected in the circumstances, he said how glad
they were to have- John over there with Jack, and
how they enjoyed him, and so on, and how useful he had been
to them during the Christmas holidays. This was the 28th of.
December. He said that once or twice they had asked
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him-I think "they"-I don't know whether he said he or
who-they asked him to take Mrs. Ball shopping, and that
they had especially been glad to have him on Christmas Eve
and New Year's Day, with the fact that John didn't ever take
a drink, and he and J a.ck did take a Christmas drink occasionally, and they didn't want to be driving the car; and
they had had a colored man engaged for Christmas day to
chauffeur them around, a.nd that that night they had asked
John to take him down to his home · on Church Street, or
somewhere in the colored part of the city, some distance away,
and John took him home and brought him back. I never asked
Mr. Ball did he give permission to John to drive the car. I
didn't think it was necessary with his statement.
Q. Was that statement that you have ju·st made in connection with the conversation you had with Mr. Ball?
A. With Mr. and Mrs. Ball there in the living room. They
were both present. I am not sure Mrs. Ball was present for
the entire part.
Q. Just what did Mr. Ball say specifically about taking a
drink and about John using the automobile t
page 50 }

The Court: He just stated that.
.
Mr. Kanter: All right. If your Honor please, I
think I am ·entitled to ask him just what specific statement
Mr. Ball made.
The Court: He just said it. I understood him to say that
Mr. Ball said he was glad to have his son there.
Mr. Kanter: I just wanted to be certain that was correct.
Answer Mr. Pender 's questions.
Mr. Pender : No questions.
Mr. Pender: If your Honor please, I think I am entitled

,to ask that that evidence be stricken, because there is no evidence that Mr. Ball had given any permission on this occasion.

· It is merely just a generality.

The Court: I overrule the objection.
Mr. Pender: Note an exception.
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JOHN BALL,
called as a witness on behalf of the plaintiff, being
first duly sworn, testified as follows:
Examined by Mr. Jacobs:
Q. Please state your na~e, age, residence and occupation?
A. My name is John -Ball, and I work for James G. Gill
Company as salesman; I live at 6101 Carroll Place, and I am
23 years old.
Q. How long have you been working for the Gill Company·!
A. About three or four years.
Q. What is the connection of your father with the Gill
Company?
A. He is Vice-President.
Q. Do you know how long he has been connected with the
company?
A. About 34 years.
Q. Long before you were born, I believe t
A. Yes.
The Court: Speak a little louder.
The Witness: Yes, sir.
By Mr. Jacobs:
Q. You live with your fathet, of course?
A. Yes, sir.
Q. Mr. Ball, on the night of this acciderit, do yon recall how
John Hodges came to your house, say; around six
page 52 ~ o'clock Y
_
A. He came at one time in his own car-I mean,
it was the Dean's car.
Q. In the Dean's car Y
A. Y.es, sir.
Q. What happened to that carY
A. We took that home.
Q. How did you take it homeY
A. Johnny drove it home.
Q. You say John drove it home Y
A. Johnny drove it home.
Q. And how did he get back to your home?
A. I followed him with my car and picked him up at the
Dean's house and brought him on back.
Q. How long were you gone?
A. I don't know; probably ten or fifteen minutes.
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Q. When you got home, did you have supper immediately
after that?
·
A. I don't know whether we did· or not.
Q. What I am driving at, did you and John dress before
dinnerY
·
A. No, sir.
Q. What did you and John expect to do that night Y
A. We expected to go to a dance.
page 53 ~ · Q. Whom did you expect to go with-I don't
mean the names of the ladies.
A. We had dates.
Q. Where did your date live¥
A. My date lived on Redgate Avenue.
Q. Where did John's date live?
A. In Berkley.
' Q. Did you know the young lady that John had a date
with? Had you met her before that evening?
A. I met her previous to that evening.
Q. You knew who she was?
A. Yes, sir.
Q. Did you and Jolm Hodges have any arrangement as
to how either one of you were to get the young ladies and
how the four of you were to finally get together Y
A. Well, the time crept up on us and ·we were in a hurry,
so we went upstairs and dressed, and John said he was going over-to get his date and come back to my house and then
we would leave from there and the four of us would go to:..
gether.
Q. YOU say the time had crept Up on you 7
A. Yes, sir.
Q. Where did you all discuss the plans in con- ·
page ·54 ~ nee.ti on with John going to Berkley to get his girl
and coming back for you!
A. I know we discussed them upstairs.
Q. Do you recall discussing them anywhere else Y
A. I can·'t state definitely whether I did or not. I think
I did, but I can't state definitely.
Q. Where do you think you did 1
Mr. Pender: Just a minute.
The Court: If his recollection is definite, it will be all
right.
By Mr. Jacobs:
Q. What we want is your best recollection.
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.A. I know we discussed it upstairs. It has been so long
ago; I have tried to recall but I can't state definitely.
Q. Do you recall when you testified at the previous trial
of this case?
A. Yes, sir.
Q. Was your testimony at that time correct as to where
you discussed-

Mr. Pender: Just a minute. ·
Mr. Jacobs: I will ask him in ronnection with the other
testimony.
The Court: Do you try to refresh your own witness.
Mr. Jacobs: Your Honor, I am taken here by
page 55 ~ surprise on account of the variance between the
testimony this time and the other time.
By Mr. Jacobs:
Q. Do you recall ever having been asked this qnestionMr. Pender: Just a minute. If your Honor please, I object to his attacking his own witness.
The Court: He is not attacking him. I suppose he is try-·
ing to "push him up".
Mr. Pender: He is trying· to read from the evidence at
the previous trial, if your Honor please.
The Court : I do not think he had better refresh his own
wi~ness unless he can say definitely he was taken by surprise.
Mr. Jacobs: I have been taken by surprise. Here is his
testimony. Y';ou might excuse the jury and I will read it.
The Court: I would rather you go ahead and do it. I will
overrule your objection.
Mr. Pender: Note an exception.
By Mr. Jacobs:
Q. Do you recall at the last trial whether or not you testified you discussed this arrangement at the dinner table?
A. I did last time, but I have thought it over since then
and I don't know whether it is true or not. At
page 56 ~ the time, it did seem like I did. That is why I
stated that. Since then I have been thinking it
over a whole month, and this case has gone on so long I could
not tell you definitely whether it was or not.
Q. Would it have been anything unusual for you and John
to have discussed it at the dinner tablet
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A.· No, sir.
Q. You say you all were pushed for time f
A. Yes, sir.

Q. Would you deny that the discussion took place if John
Hodges said it did f
A. I would not be in a posit.ion, because I can't recall
whether it was or not.
Q. Then you would not deny it, would you 1
A. I would not deny nor affirm; I would not be in a posi.
tion to.
Q. I believe after dinner you went on upstairs and started
dressing?
A. Yes, sir.
Q. While you were dressing, did John go downstairs to
get the car then? He finished dressing· before you did?
A. He finished dressing before I aid, yes, sir.
Q. Do you know where your father and mother were at
that time?
A. No, sir, I don't know. Maybe Daddy was
page 57 } downstairs. I don't know where he was.
Q. You don't recall?
A. No, sir.
Q. This car is registered in the name of the Gill Company,
isn't iU
A. As far as I know, it is, yes, sir.
Q. And you use it in connection with your duties as sales.
man for the Gill Company?
A. Yes, sir.
Q. When you are through with your duties for the day
as salesman for tlie Gill Company, what do you do with the
car?
A. I carry it home with me.
Q. Wbat do you do then?
A. If I am g·oing out, I take it; if I am going to stay hornet
I leave it in the di-ivewav.
Q. YOU go anywhere you want to with the car after busi.
ness?
A. Yes, sir.
Q. ,vithout any restrictions at all?
A. Yes, sir.
Q. To get back to the night of this particular accident, the
arrang;ement between you and John was that John was to
bring the young lady back to your house- ·
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· Mr. Pender: Just a minute. If your Honor please-Mr. Jacobs. Can we agree that that was the
page 58 ~ arrangement f
The Court : Yon bave already s~id that two or
three times. There is no use going over it and wearing the
· jury out.
By Mr. Jacobs:
· Q. Had you ever permitted any other young man to drive
your car, besides John Hodges?
A. I can't recall.
· Q. Did John Hodg·es ever use the car prior to the nig·ht
of the accidenn
A. Yes, he had used it before.
·Q. With your permission 7
A. Yes, sir.
Q. Has he ever at any time said formally to you ''Jack,
may I use the car,'' and you have said, ''John, yes, you may
use it"f Do ypu boys handle situations in that wayY
A. No, sir.
Q. Has there ever been any objection to the use of the
car by John Hodges Y
'
A. No, sir.
Q. Where did you leave the keys of the car the evening
of the accident 7
A. I can't recall where I left them. It has been ·testified
I left them on the radio.
page 59 ~ Q. Where do you usually leave them T
A. In my coat pocket, I usually leave them.
Q. On this particular night you don't know where you left
them?
A.. I don't recall.
Q. Do you recall having given him the keys Y
•I
A.,No.

· Mr. Jacobs: All right.
Mr. Pen<;ler: If your Honor please, I move that that evidence be stricken out. There is nothing in it in connection
with the company, whatsoever.
The Court: There is nothing in connection with anybody
except the boy.
·
Mr. Pender: Do I understand this evidence is stricken!
The Court : I do not understand this gentleman to say
he can definitely remember that it was stated. at the dinner·
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table where Mr. Ball was. In fact, he says, after thinking it
over since, he is not sure.
Mr. Kanter: He says he can't deny it nor affirm it.
The Court: It certainly isn't definite enough to go to
the jury, so, gentlemen, disregard his testimony. There is
no permission here in his testimony as to -Ball,.
page 60 ~ Sr.. , who is an officer of the company.
Mr. Pender: No need for cross examination.
A Juror : Judge, your Honor, there are some questions
that have arisen from time to time with this testimony. Am
I permitted to ask those questions to the witness?
The Court: Oh, yes.
A Juror : There is one question I would like to ask, but
it is possible that I had better put it before the counsel and
you privately to see if it is permissible.
·
Note: The juror confers with Court and counsel in the
absence of the other jurors, as follow·s:
Juror: Is not the permission of an employee of the G. Company, that is the salesman John Ball, all that is necessary
under the policy.
The Court: No. Permission of the salesman, John Ball,
would not be sufficient.
Note : A. M. McBride is called to the witness stand by
the plaintiff but is not required to testify.
Mr. Kanter: I will put this in my stipulation: That in
the policy of insurance, including the omnibus clause, the
rate is increased by virtue of the omnibus clause, a charge
being made the refor.
The Court: That should be made more definite to the
jury. (Addressing the jury): Gentlemen, empage 61 ~ ployees can't g·ive permission; only officers of the
company can give permission.
This omnibus
clause covers a party given permission by the company.
Mr. Kanter: Of course, the corporation is going to give
permission through its officers. However, Your Honor will
recall it may be either express or implied permission from all
the facts in the case, of course.
The Court: Mr. Kanter, probably you had better read
to the jury any testimony of this gentleman (A. M. McBride).
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Mr. Pender: He was dismissed after qualifying before.
The Court: It is all right, just so what is stipulated is
made clear to the jury.
Mr. Kanter: There is no dispute that the purpose of the
omnibus clause, for which an extra premium is paid, _is to
. cover such persons who drive the car with permission, express or implied, of the James G. Gill Company. In other
words, we want to show that the policy did more than cover
the James G. Gill Company.
The Court: Anybody that the James G. Gill :Company
gave permission to is binding on the insurance company, but
that permission, gentlemen, has to come from the companysome official of the company. It may be e~press
page 62 ~ or it may be implied.
EARNEST R. BALL,
called as a witness on behalf of the"plaintiff, being first duly
sworn, testified as follows:
E~amined by Mr. Kanter:
Q. State your name, please?
A. Earnest R. Ball.
Q. And your- occupation?
A. Vice-President of the James G. Gill Company.
Q. _Also member of the Board of Directors!
A . .Yes, sir.
Q. And Manager?
A. Well, Board of Directors.
Q. You can say almost "Boss", can't you T
A. No ; I am one of the officials and directors of the company.
Q. How many years have you been connected with the
James G. Gill Company, Mr. Ball?
A. 37 years.
Q. 37 years f With regard to the sales division and the
operation of the automobiles, and so forth, you have the unrestricted general supervision, I understand?
A. Well, I would not say unrestricted supervision, because
we work those things together, but I am an executive.
page 63 ~ The Court.: Speak a little louder, l\fr. Ball.
- By Mr. Kanter:
Q. Your answer to t]1e similar question last time was "My
duties are practically Manager of _the sales end of it.''
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A. That is right, sir.
Q. Your boy, John Ball, is employed with your company!
A. Yes, sir.
·
·
-.
· Q. And has been for several years, I understand Y
A. Two years, I think.
Q. -4-nd your boy also lives with you at home?
A. Yes, sir.
Q. Now, I am further informed that the policy of insurance is what is known as an omnibus policy, that covers vari..
ous automobiles 7
A. Yes, sir.
Q. It even covers the private automobile of Mr. Fiveash Y
Mr. Pender: If your Honor please, the P.Olicy is in evidence, and we are just wasting time. The policy speaks for
itself.
By Mr. Kanter:
Q. Anyhow, it cannot be questioned that this is what is
known as a blanket insurance poli9y t ·
A. That is my understanding.
Q. For instance, Mr. Fiveash, who is the Presipage 64} dent of the James G.
Company, his automobile
is used for family purposes also, and is covered
in the policy!
A. Yes, that is owned by the company also.
Q. The automobiles are placed in the name of the company but, for instance, this car that I had reference to is
really an automobile that is used by Mr. and Mrs. Fiveash
in their family aff airs T
A. It is used by Mr. Fiveash, yes, sir.
Q. This particular car that your boy operated was origi·
.nally picked out by your boy, wns it not t
A. Picked out -by him Y
Q. I mean, he went down and picked out a car for himself?
He saw this Plymouth car and he really took it in the name
of the James G. Gill Company so" as to be able to put it under
the terms of this policy?
A. Recorded in the name of the ,James G. Gill Company.
Q. Your boy actually paid for it, didn't he?
A. No, sir.
Q. When you bought it in the name of the James G. Gill
Company you took out this policy of insurance which not only
·covered the James G. Gill Company, but you were also cau.

om
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tious enough to have the policy cover the operation of the
vehicle when your boy was using it in and about his p:r;-ivatc
pleasure!
A. Our automobiles. cover the work done by the salesmen.
Q. Work by the salesment and in and about their
page 65 ~ private affairs?
Mr. Pender: If your Honor please, this is cross examination, it seems to me.
By Mr. Kanter:
Q. In other words, you took the policy out to protect you Y
Mr. Pender: Do not lead the witness, Mr. Kanter. He is
your witness.
Mr. Kanter: You did not put him on, so I put him on. I
think Mr. Ball will tell the facts the best he can.
By Mr. Kanter:
Q. Now, Mr. Ball, your son's operation of this vehicle
was such that he had the right to use it in and about his own
affairs after he was through with the business of your cor..,
porationf
A. ,Just like all of the other salesmen.
Q. As a matter of fact, you have no garage in which to
maintain these automobiles, and they take them home and
keep them, themselves?
A. They go out on the road with them on trips.
Q. They have what might be called, as your son testified,
an unrestricted use of these automobiles T
A. Yes; the automobiles are in their care after we buy
them. They work the trade with them and at
page 66 ~ nights use them. We have no way to check up on
that. Business and pleasure, I think the policy
covers.
Q. As to this particular car, it is somewhat different from
the other cars used by salesmen because your son kept the
car in your garage?
A . .Yes, he kept it at home.
Q. And your son lives with you at your home in Larchmont?
.A. Yes.
Q. Do you recall during the Christmas holidays of 1937,

.
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that young John Ball was a visitor and guest at your homeyoung John Hodges, the son of Dean Hodges?
A. Yes, sir.
'
Q. He has been a very frequent visitor at your home and
a very intimate and close friend of your son and of your
family?
A. He is staying there now.
Q. And during the holiday season, did he or not use on
occasions the automobile of your son?
A. Now, that I could not answer, sir; not that I know of.
I do know since the· other testimony in the other case has
come out that he did use it, but I didn't know it then.
Q. You knew he was using the car the very night of this unfortunate accident when Mr. Hinton was killed Y
page 67 ~ A. I didn't know it until Mr. Hinton was killed.
Q. Do you recall when you came home you mentioned that Dean Hodges' car was in front of the home; do
you recall that?
A. Yes, I remember there were three cars there. I asked
whose car that was and I was told it was Dean Hodges' car.
Q. Then you recall that your son and John Hodges went
out before supper. Your boy drove behind John Hodges and
then broug·ht him back home?
A. I think that was the testimony.
Q. And, therefore, you knew that when they got back home
that young Hodges had taken his father's car back to his
father's home?
A. I didn't know that at that time.
Mr. Pender: I object.
The Court: That is·just argument.
A. I didn't know that at that time. I have been told since
that is what happened, that he did go home and Jack followed him home and brought him back.

Ry Mr. Kanter:
Q. At any rate, you saw Jack and young Hodges leave
your home before supper at or about the same time, or do
you recall f
A. I don't recall.
page 68 ~ Q. It has been about a year and a half ago?
A. Naturally, I would not remember those
things.
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Q. M;r. Ball, do you know that your son and young Hodges
had a dance date that evening with two young ladies?
A. Well, of course, I do now. I didn't know it at that
time, but they have dates nearly every night when they get
together, s.o I took for granted they had date~.
Q. You would be very surprised if they didn't have dates f
A. Yes.
Q. And it was testified here by young Hodges that at the
dinner table on the evening of December 28th, he and you,r
son discussed -the plans of going to get the young lady in
Berkley and then coming back and getting the other young
lady and going to the dance ; do you recall that conversation¥
A. No, sir.
Q. Do you remember being at the dinner table with them?
A. Just a general conversation. Oh, yes, I was· at the
table with them. I can't recall the conversation that went
on at the table. I could not recall one thing that went on.
Q. You don't remember anything that was talked· about
that particular evening?
A. I could not possibly recall it.
.
page 69 ~ Q. So you can't either deny or affirm-

Mr. Pender: Just a minute, Mr. Kanter. If ·your Honor
please, every question that has been asked for the last fifteen minutes has been a leading question, and I wish to note
my objection now.
The Court: I will .overrule your objection, and I will ask
him to do better.
Mr. Pender: I note an exception.
By Mr. Kanter:
Q. Can you either affirm or deny the statement of young
Hodges who positively made the statement that he and your
son discussed at the dinner table in the presence of your
family their plans for the evening? ·
A. No, sir.
Q. You can't ·deny it or affirm iU
A. No~ sir.
·
Q. You don't recall what took place there f
A. No, sir.
Q. Other than you were having dinnerf
A. That is all, sir.
Q. Do you recall Dean Hodges returning or coming to your
home that evening after young Hodges bad been bailed out oil
the charge of manslaughter!
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.A.. I remember.
Q. About what hour of the night was that Y
page 70 ~ A. The time the Dean came there was, I would
say, around 10 o'clock, as near as I can guess at
it.
Q. Of course, the family was right much distracted about
·
this whole occurrence 7
A. Naturally.
Q. When the Dean came there, did you and the Dean have.
a conversation with regard to the operation of the automobile on t~at night!
A. Well, I know we discussed several things. I was terribly sorry for the Dean because he was all upset. I can't
remember the exact conversation to save mv life.
Q. However, Mr. Ball, is it not more or less true that your
conversation on that evening did turn to this affair that was _
at that very momentThe Court: Isn't. that a matter of inference Y He does .
not remember.
Mr. Kanter: Let me ask this question.
A. Naturally, .we talked about it, Mr. Kanter. That is all
the conversation was about.
By Mr. Kanter:
Q. Do you recall whether or not you made the statement
to Dean Hodges that you were gla.d that young Rodges had
been staying at your home over the Christmas· holidays because the boy was not a drinking boy, and he was therepage 71

~

Mr. Pender: If your Honor pleas~, is counsel
.testifying here?
·
The Court: He is asking him if he remembers making the
statement.
:Mr. Pender: I object and note an exception if your Honor·
is overruling it.
,
The Court: Somebodv has made the statement that he
was gfad the boy bad been there, that this particular boy
did not drink. That is all I understand Mr. Kanter is asking.
Ask if he remembers it.
By Mr. Kanter:
Q. Do you remember that conversation with Dean Hodges t
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A. I think, to the best of my recollection, I told the Dean
that I could swear that ·Johnny had not been drinking because he had dinner with us and had gotten in sometime before dinner. Tl1at is the best of my recollection right now
regarding that part of the conversation.
Q. You can neither affirm nor deny Dean Hodges' statement, that you had told him that you were glad the boy was
there so he might use the car on occasions?
• A. You ask me to remember back a long ways, but I am
positive that I told the Dean that Johnny had not been drinking.
'page 72 ~ Q. You had never denied permission to young
Ball to drive this Plymouth car while he was at
your home?
A. He lived there.
Q. Young Hodges f
A. Oh, Hodges. My impression is that he had never been
asked, that I recall.
Q. Did you or not know that he had drive!.1 your gardener
home on Christmas dav 1
A; Shall I go into d'etails T
Q. I would like to get it the best way we can. Let me
ask youMr. Pender: Let him finish the answer.
Mr. Kanter : Beg your pardon.

By Mr. Pender:
Q. Go ahead and answer the question.
A. It seems as though the statement was made in the case
that I had asked Johnny to take this chauffeur home, who
was a gardener and I hired him for a chauffeur for Christmas day. We are talking about Christmas day n~w°I

By Mr. Kanter:
Q. That is my recollection.
A. I could not remember whether I told him or not when
it came up. I went home and mentioned the fact, and my
little daughter said, '' Daddy, you didn't do it; Mother told
Johnny to take him home." I can't swear to that
page 73 ~ one way or the other.
Q. Did you know, f9r instance, that young
Hodges had taken your wife shopping downtown?
A. I would not deny Johnny's testimony, but I can't recall it.
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Q. Did you or not know that he was on occasions using
your son "s car while he was at home during the holidays f
A. Of course, since this thing happened I have known from
the testimony.
Q. You would have had no objection to his using the car
since he was not a drinking· boy, would you 7
A. Of course, conditions would govern that. I doubt seriously if I would have objected if he had asked me, because
he was a guest in my home.
Q. Do you recall, Mr. Ball,. when he came downstairsthat is, young Hodg·es-and took the keys off of the radio and
left the house just before this accident occurred 1
A. Well, I can't testify about taking the keys off. Of
course, I can recall Johnny coming down and going out.
Q. Do you recall that. he yelled upstairs to your son-

Mr. Pender: If your Honor please, I am still objecting
to all of these questions. They are sti11 leading.
Mr. Kanter: I will put it this way.
page 74

~

By Mr. Kanter:
Q. Do you recall whether or not when he left
the house he said he was going to get his date and come,
back?
A. I think, Mr. Kanter, that I testified before, to the best
of my recollection, that these boys, they were in and out
of there all the time, and they might have asked me, say, "Mr.
Ball, ..I am going to so and so," and I would say, '' 0. K.,
.Johnny, g·oodbye. '' I paid no particular attention to them
because they were in and out of there all the time.
Q. It made no definite impression on your mind at all?
A. None at all. I might have been reading at the time
and didn't hear him.

Mr. Kanter: That is all. Thank you, Mr. Ball.
CROSS EXAMINATION.

Bv Mr. Pender:
..Q. Mr. Ball, the evidence is that that policy covering this
automobile was known as a fleet policy. Do you know whether
' or not the rate per automobile is any different on the fleet
policy than it would be when individually written?
A. My impression is that it was cheaper, yes, sir.
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The Court: Is that the same thing as the omnibus?
Mr. Pender: No. The fleet policy covers all of the cars of
the Gompany.
The Court: Is this a fleet policy!
page 75 ~ Mr. Pender: This is a fleet policy.
Mr. Kanter: I think we can all agree that it is
a fleet policy.
The Court: You spoke of an omnibus clause.
Mr. Kanter: The omnibus clause is in the fleet policy.
By Mr. Pender:
Q. Your son is a salesman for the James G. Gill Coffee
Company?
A. Yes, sir.
Q. How many salesmen does the James G. Gill Coffee 'Company have?
'
A. T,1rnlve.
.
Q. Do you furnish each of the twelve salesmen with an
automobile!
A. Yes, sir.
Q. Does each one of them have control of the use of that
car after working hours?
A. They all do, sir.
Q. For their personal and private 11se?
A. Well, with the exception of the trucks, I would say.
Yes, all of the _automobiles.
Q. Do the officers, or do you, yourself, exercise any control over any salesman's car after office hours Y
·
Mr. Kanter: I think you ought to limit that
page 76 ~ question to this particular car because the situa_tion is quite different.
·
The Court: What is the difference?
M:r~ Kanter: The boy lives at hig home and keeps the car
at Mr. Ball's home.
The others go away and he doesn't
lmow anything about them.
Mr. Pender: I will come to that.
By Mr. Pender:
Q. Do you exercise control over any of the salesmen's cars
after office hours ?
A. It would be impossible to do that because I don't know
where they are.
·
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By a. Juror:
Q. Did you ever know that.this boy was driving one of the
James G. Gill Company's cars-this Hodges boy?
.
A. Well, I testified that, I think, when I said I didn't know
it at that time, but after it came out in the testimony, I understand that he had been driving my son's car at the time~
when they were out together at nigl1t, but I didn't know that
until after this unfortunate accident. happened.
Another Juror : Might I ask a question, your Honor Y
The Court: Yes.
By the..Juror:
Q. Did you know that your son was. using the
page 77 ~ James G. Gill car at pight after working hours Y .
A. Yes, sir. All the salesmen use them when
they please.

Bv the Court :
~Q. They have that pleasure clause, I believe, in the policy?
A. Yes, sir.
Mr. Pender: That is all.
Mr. Kanter: '\Ve rest.
Mr. Pender: The defendant rests, if your Honor please.
I would like a short recess.
Note : The jury is excluded.
Mr. Pender: If your Honor please, I wish to make a motion to strike the plaintiff's evidence in this case, on the
ground that there is no evidence, whatever, in this case of
any form of. consent. The only evidence in the other trial
was ai:: to some vagm~ discussion at the dinner table, and
that is 1Rcking in this ~a~e.
_'J~he Court: Well, T think it boils down mighty close to
the scintilla doctrine, myself, but under the admonition of the
Supreme Court I am going to let it g·o to the jury and will
hear further argument later. I overrule the motion and you
can note your exception.
page 78 ~ 1\f r. Pender: I have another ground I want to
put thnt motion on, and that ground is that there
can be no question of the fact that there is no expressed ~ermiRsion. The only ground on which a verdict could possibly
be brought in would: be on the ground that the permission
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was implied. There ean be no question of the fact that a
corporation cannot give away its personal property. Acorporation is tho <~ustodinn of the property belonging· to its
stockholders. The officers of a corporation can do nothing
with personal property except in the interest of the stockholders.
I take the position, first, that this corporation had neither
right nor power, acting through its Vice-President, to permit the use of that car by a stranger for other than company business; that it neitl1er had the power nor the right.
Now, if we go one step short of that position and assume
that he had the power, since he was Vice-President of the
corporation, to go out and take possession of the company's
personal property, he could throw it away. We might hold
that he had the power to grant an unauthorized use of that
car for personal affairs of a third person. Certainly, he
had no right to permit the personal property of the stockholders of that corporation to be used by a third
page 79 ~ person in any business other than the company's
business. Now, if he had no right to, no set of
facts, however strong they might be on circumstantial basis,
could possibly be held to imply that he had done that which
he had no right to do.
·
The Court: Isn't that just a. question of the construction
of the· permission clause as to what permission means?
Mr. Pender: If he had given express permission, this
argument would not apply. What I am saying is that no
set of facts can ere ate the presumed or the implied permission of a man to do that. which he has no right to do.
The Court: If be has no right to do it by implication, he
has no right to do it directly.
l\!r. Pender: I am taking the position that this man had
no right to give permission, and, therefore, we cannot assume that he has done that which he had no right to do.
·The Court: You contend that Mr. Ball had no right to give
this permission to anybody!
Mr. Pender: Exactly.
The Court: Unless he was hauling for the company?
Mr. Pender: Unless he was acting on the business of the
company.
page 80 ~ The Court: I can't agree with you on that.
Mr. Pender: I note a further exception. I will
renew that argument later.
Mr. Pender: The defendant excepts to the granting of
any instructions on the grounds heretofore stated in connection with the motion to strike out the evidence.

..
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Plaintiff's Instruction 1 ( Granted) :
'' The Court instructs the jury that if you believe from
the evidence introduced in this case that the defendant, Indemnity Insurance Company of North America, on the 19th
day of April, 1937, issued to James G. Gill Company, Incorporated, a certain policy of liability insurance introduced
in evidence in -this case, and that on or about the 28th day
of December, 1937, John Hodges was operating an automobile covered by the said policy of insurance, with the knowledge and permission, express or implied, of an officer of the
James G. Gill Company, Incorporated, and while so operat, ing; the said automobile, struck and killed Lionel W. Hinton,
for which in a subsequent suit prosecuted to final judgment
in the Court of Law and Chancery of the City of Norfolk,
there was awarded as compensation for the said death a
judgment of $7,500 against John Hodges, and that the said
judgment has become final and is now an existing
page 81 ~ judgment against the said John Hodges, and that
an execution upon the same has been returned,
marked ''No effects,'' then your verdict should be for the
plaintiff in this case, in the sum of $7,500, with interest thereon from the 15th day of April, 1938, until paid and $22 cost
in the case of Ida V. Hinton, Administratrix of the ;Estate of Lionel W. Hinton v. John Hodges, et al."
Mr. Pender: The defendant excepts to the granting of the
instruction offered by the plaintiff on the grounds stated, and
on the ground that there is an entire absence of any express
permission having been given by anyone, and the inclusion
of the word ''express'' in that instruction was error.
Mr. Pender: The defendant excepts to the action of the
Court in amending the instructions offered by the defendant
by the addition of the word "express" in connection with
the permission given.
Defendan.t's Instruction A (Granted):
'' The Court instructs the jury that the burden is upon the
plaintiff to prove her case and all the incidents thereof by
a preponderance of the evidence and this burden rests and
remains with the plaintiff throughout the entire
page 82 ~ case and applies at every stage thereof."
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Defendant's Instruct-ion B (Refused as offered):
"The Court instructs the jury that before you can :find
for the plaintiff in this case you must believe from the preponderance of the evidence that Ernest R. Ball, Vice-President of James G. Gill Company, Incorporated, impliedly gave
,John Hodges permission to drive the car. You cannot find
that such implied permission was given unless you further
find from the evidence that Ernest R. Ball, in the affirmative
exercise of his will with a full realization thereof, permitted
tq.e contemplated use of the automobile.''
Mr. Pender: The defendant excepts to action of the Court
in amending Instruction B by striking out thereof the words
"in the affirmative exercise of his will with a full realiza- tion thereof.'' The defendant further excepts to the refusal
of the Court to grant the said instruction with the deletion
·of the la.st half of the clause quoted.

· Defendant's Instrnction B (Granted as 0/lnm~ded):
''The Court instructs the jury that before you can find
for the plaintiff in this case you must believe from the preponderance of the evidence that Ernest R. Ball, Vice-President of James G. Gill Company, Incorporated, expag~ 83 ~ pressly or impliedly g·ave John Hodges permission
to drive the car. You cannot find that such express
or implied permission was p;iven unless you further find from
the evidence that Ernest. R. Ball perm~tted the contemplated
use of the automobile."
Mr. Kanter: The plaintiff objects and excepts to Instruction B on the ground that it is the contention of the plaintiff
that the evidence in this case discloses that the agent of the
James G. Gill Company, to-wit, J olm Ball, had the authoritv
to permit Hodg·es to operate the car on the occasion in question, and such action on the part of the agent Ball, Jr., would
be binding on tlle Jam~s G. Gill Company, Incorporated.

Defendant's Instruction C (Granted) :
'·' The Court instructs the jury that while the policy of
insurance in this case contemplates protecting drivers other

Ida V. Hinton, .Adm 'x., etc., v. Indemnity Ins.

Co.

73

than the owner or named assured, such drivers are expressly
limited by the contract to persons having permission of the
named assured, the law will not extend the contract to cover
persons driving with the permission of a permittee. In- other
words, one driving with the permission of the owner cannot in turn give permission to another to drive and the policy .
be extended to protect that other. .Accordingly if you believe from the evidence that Mr. Ball, Jr., was in possession
of the car with permission of the named owner
page 84 } a.nd that the use of the car by Mr. Hodges was on
tlie permission of said Mr. Ball, Jr., then the policy
herein would not protect Mr. Hodges and your verdict must
be for the defendant unless you should further believe from
the evidence that Mr. Ernest R. Ball, Vice-President of the
James G. Gill Company, Incorporated, had expressly or impliedly given permission to said Hodges to use the car.''
Mr. _Kanter: The plaintiff objects and excepts to the
granting of Instructions B and C as given, on the ground
that the policy of insmance in this case, issued to the James
G. Gill Company, Incorporated, covered the business of the
corporation as well .as the pleasure use of the vehicle by the
agent of the coi,:poration, and by such coverage, the agent
of the corporation was the named insured under the policy,
and under the omnibus · clause of the .policy his permittee would b.e covered.
Further objection to the granting .of this instruction is
that plaintiff contends that Hodg·es, the driver, was acting
by and with permission of both Ball, Sr., and Ball, Jr.;, that
un<ler the evidence .Ball, Jr., had the authority of the: corporation to permit Hodges to use the car on the occasion:
•Further objection, it is slated that since Ball, Sr., did not
object to the use of the automobile on the occasion
pag-e 85 } by' Hodges, that he is es topped now from denying
the permission of Hodges to u~e the car.

D('.fendant's Instruction D (Refused as offered):
.

.

'' The_ Court instructs the jury that consent, either expr~ss
or implied. is the result of an affirmative exercise of the will,
and implied consent cannot be inferred unless it is shown
that the pa.rty consenting has full knowledge of circumstances
showing such consent.''
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Defendant's Instruction D (Refused as amended):
'' The Court instructs the jury that consent, either express
or implied, is the result of an affirmative exercise of the
will.''
.
Mr. Pender: ~he defendant excepts to the refusal of the
Court to grant the instruction written in longhand defining
consent.

Mr. Pender: The defendant now, by reference, repeats
the grounds stated on the motion to strike the evidence, as
grounds for objection is to the granting of any instruction,
whatever.
The case was then argued by counsel.

The jury retired

to consider its verdict and returned with the following: "We,
the jury, find for the plaintiff in the sum of $7,500 with interest from April 15, 1938, and $22 costs. G. A. Godwin, Foreman.''
Counsel for the defendant made a motion to set aside
the verdict, which motion was sustained, and counsel for the
plaintiff excepted.
page 86 ~

JUDGE'S CERTIFICATE.

I, A. R. Haneke}, ,Judge of the Circuit Court of the City
of Norfolk, Virginia, who presidad over the foregoing trial
of the case of Ida V. Hinton v. Indemnitv Insurance Company of North America, in said court, at Norfolk, Virgfoia,
April 5, 1939, do certify tha.t the foreg·oing· is a true and correct copy and report of all the evidence together with all
the motions, objections, and exceptions on the part of the
respective parties, the action of the court in respect thereto,·
all the instructions offered, amended, granted, and refused
by the Court, and the objections and exceptions thereto; and
all other incidents of the said trial of the said cause, with
the motions, objections, and exceptions of the respective parties as therein set forth. As to the original exhibit introduced in evidence, as shown by the foregoing report, to-wit:
Exhibit A, which bas been initialed by me for the purpose
of identification, it is agreed by the plaintiff and the defend-
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ant that it shall be transmitted to the Supreme Court of Appeals as a part of the record in this cause in lieu of certifying to the court a copy of said Exhibit.
I do further c·ertify that the attorney for the defendant
had reasonable notice, in writing, given by counsel for the
. plaintiff, of the time and place when the foregQpage 87 f ing report of the testimony, exhibits, instructions, ·
exceptions, and other incidents of the trial would
be tendered and presented to the undersigned for signature
,.
and authentication, and that the said report was presented
to me on the 27th day of May, 1939, within less than sixty . days after the entry of the final judgment in said cause.
Given under my hand this 27 day of May, 1939·.
ALLAN R. HANCKEL,
Judge of the Circuit !Court of the City
of Norfolk, Virginia.

I, Cecil M. Robertson, Clerk of the Circuit Court of the
City of Norfolk, Virginia, do hereby certify that the foregoing is a copy and report of the testimony, exhibit, instruc;.
tions, exceptions, and other incidents of the trial in ·the case
of Ida V. Hinton v. Indemnity Insurance Company of North
America, and that the original thereof and said copy, duly
authenticated by the Judge of said Court, were lodged and
filed with me as Clerk of the said Court on 27th day of May,
1939.

CECIL M. ROBERT.SON,
Clerk of the Circuit Court of the City
•
of Norfolk, Virginia. .
page 88 } Virginia :
In the Clerk's Office of the Circuit Court of the City of
Norfolk, on the 5th day of ,June, in the year, 1939.
I, Cecil M. Robertson, Clerk of the Circuit Court of the
City of Norfolk, do certify that the foregoing is a true transcript of tl1e record in the suit of Ida V. Hinton, Administratrix of the Estate of Lionel W. Hinton, deceased, plaintiff, agai-nst Indemnity Insurance Company of North Ameri~,
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a foreign corporation, defendant, lately pending in said
Court.
I further certify that the same was not made up and com.
pleted and delivered until the defendant had received due notice in writing· thereof, and of the intention of the plaintiff
to apply to th~ Supreme Court of Appeals of Virginia for a
writ of error and sitpersedeas to the judgment therein.

Teste:
CECIL M. ROBERTSON, Clerk.
By W. R. HANCKEL, D. 0.
Fee for Transcript $23.50.
A Copy-Teste:
:M. B. WATTS, C. C.
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