NOTICE TO COUNSEL
This case probably will be called at the session of
court to be held
\\ij 1- - ()4~
You will be advised later more efinitely as to the
date.
Print names of counsel on front cover oi briefs.
M. B. WATTS, Clerk.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 299f
PRESTON BLAl~KENSIDP
versus

COMMONWEAL'l'H OF VIRGINIA.

PETITION.

To the Honorable Chief Justice and Associate Justices of the
Supreme Court of ..Appeals of Virginia:

Your Petitioner, Preston Blankenship, respectfully represents that he is aggrieved by a :final judgment entered against
him by the Circuit Court of Appomattox County, Virginia,
finding him guilty of drivinoo a motor vehicle, which became
involved in nn accident resulting in personal itijuries to one
Adolphus Jones, and failing to immediately stop at the scene
of the accident and render assistance unto the said Adolphus
Jones in violation of Section 2154 (104) of the present Code ·
of· Virginia.
THE FACTS.

Preston Blankenship was tried and convicted by the Circuit Court of Appomattox County, Virginia, for failin~ to
immediately stop at the scene of an accident occurring about
two A. 1.f. on the morning of Jnne 18th, 1944, which accident
he was involved in and which resulted in "personal injuries"
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to one Adolphus Jones under Section 2154 (104:) of the present
Virginia Code. 'l1he' accused was given two years in the peni·
tentiary by a Jury's verdict.
The evidence and testimony relating to the accident and
the '' hit and run'' are practically un~sputed.
Preston Blankenship, a young white man, and his brother,
Sidney Blankenship, were driving, about two or two-fifteen
o'clock A. M. on June the 18th, 1944, in u northern direction
along the "Stonewall" road in Appomattox County with
28 two Negro girls, Lucy Turner and ~Etta Johnson, and
Mott Johnson, a small boy, the brother of Etta Johnson.
The Blankenships and the two colored girls were all four
about the same age, namely, in their late 'teens or early twenties. The boy, Mott Johnson, was about fifteen years of 11ge.
Preston Blankenship was driving a '34 or '35 Model Chevrolet Coupe. Etta Johnson was seated in the center next to
the driver. Sidney Blankenship was seated on the right side
of the car with Lucy Turner in his lap. The boy, l\fott Johnson, was asleep in the area just behind the seat in the coupe.
The accused was driving along at a mo_derate speed when
suddenly he observed an object, which in fact was the body
of Adolphus Jones, in the road just ahead of the car. He saw
this object too late to avoid running over it. The accused
testified that he was 'uncertain at the time whether this object was a man or not, but thought it looked like a man's body.
The accused, having two Negro girls in the. car did not stop,
but decided to blke them home, which he did, and then he
returned to the scene of the ·"accident" ,vithin twelve or fifteen minutes and found that the object he had seen and run
over was Adolphus Jones. Jones' body was lying in the center
of'the road with bis head towards the ditch line on the West
side of the road. The hat of Jones was about ten feet up
the road towards Stonewall or North from the body. Blood
was running from the nose, mouth. ears and back of head
(R., p. 9). A "depression" one-eighth of an inch deep, one.
inch wide and ten inches long was on Jones' back about the.
waist line. There waR a cut and bmise at the base of the.
skull. Probably a brain injury as the ear drum was ruptured (R., -p. 13, Dr. O'Brien). Both elbows cut, as if he had
fallen on his elbows (R., p. 11), and both haiids had abrasions
and one ankle had been skinned or bruised. The nhysician 'R
opinion was that the injuries which caused Jones' death were
inflicted while Jones was standin~ (R., n. 12).
a• 8 Blankensbip, immediately upon his return to the seen~
of the accident, called help, namelv, Frank Hubbard. who
lived within fifty yards of where the body was found. Jones
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was recognized as being dead by Frauk Hubbard. The accused and Frank Hubbard then went for a physician at Con.cord Depot, the nearest village with a phone and a doctor.
The doctor, Dr. R. H. Cross; refused to visit -the scene of the
accident. Then the accused tried t-0 call a doctor at Appomattox, but the phone line was out of order. He then came
to Appomattox and called the Sheriff after which he returned
to the body.
·
There was uncontradicted evidence that Jones was seen
near the spot where his body was found about· twelve o'clock
midnight of June the 17th or -about two hours before Blankenship came along about two o'clock A. M. on the 18th of
.Tune, and ran over his foot or feet.
·
Blankenship at first did not disclose to tlie officers that bi~
car had run over the body of Jones and told the officers he
knew nothing about the death of Jones. He told the officer
that he and his brother, on the way from Lynchburg, cain~
upon the body in the road.
When Blankenship was faced with the two colored girls he
frankly told the officers exactly what happened which ht the
evidence in the record. Further he then told the officers that
the reason he didn't stop immediately was because he had -colored women in the car (R., pp. 36 and 37).
The body of Jones was cold when· the doctor examined it
about four:thirtv A. lf. on the 18th of June, that is, only two
110urs after the ~accused ran over it.
ASSIGNMENTS OF ERROR.

Defendant assigns the following errors: ··
1. The Court erred in refusing to sustain the motion to
~trike out the evidence as being insufficient to support a verdict
.
0
4•
2. The Court erred in refusing to set the verdict of
the fory aside convictin(? Preston Blankenship of bein!!.'
involved in an accident resultin~ in person;aJ, in.juries. to 4.dolPhns ,Jones and failing to immediately stop and render assistance.
·
R The Court erred in Q'ivin!?' the instructions numbered 1.
2, '3, 4 and 5 at the instance of the Commonwealth.
l

.•.• 1
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ARGUMENT UPON ASSIGNMENTS OF ERROR•
. Assigmnent of Error Nmnber One.

The Code Section, 2154 (104), under which the defendant
was tried and convicted creates three specific crimes:. First,
to leave the scene of an accident resulting in "death/'. This
is made a felony by the following Code Section 2154,(105).
Second, to leave the scene of an accident resulting b "personal injuries''•. This is made a felony by the following Code
Section 2154 (105). Third, to leave the scene of an accident
resulting in "damage to property". This is made a misdemean-or by the following Code Section 2154 (105).
The instant case involves a charge· under the second crime
statute, or in other words a charge of felony aiicl not
of
of the mi,sdemeanor under the act. ·
The indictment is indeed specific in its language and of
course this being a penal prosecution under a legislative enactment it is elementary that every requirement of the law
must be met.
In this case J one.s was, without serious doubt, killed by a
fast moving vehicle while he was in standing position (see
R., p. 12). The base of his skull was struck so severely it
ruptured his ear drum and caused a brain injury (R., p. 13).
It is obvious that the car of Blankenship ran over the left
ankle of Jones after Jones had been hit and killed by some
car or truck. Doctor O'Brien (R., p. · 10) testified that thP
left ankle was skinned. From the severeness of Jones' injuries it is apparent that he died quickly. He was seen near
the spot where his body was found by two disinterested
5" colored 8 people about twelve o'clock.. Blankenship came
by about two or two fifteen o'clock and his body was there
in the road. There were no suggestions by way of fact whatever that Blankenship's car was the vehicle that inflicted
those deadly injuries to Jones. On the other hand all of the
testimony, including the. condition of the car, speaks with one
voice that Blankenship's car ran over Jones while Jones' bodv
waa in the middle of the road. Pertinent to this observation
is the fact Blankenship's car was headin~ north yet the hat
of Jones was also north of the body, This leaves the conclusion that Jones must have been hit the first time bv a VP.·
hicle heading south which knocked him from under his hnt.
The Commonwealth probably has proven a char;?e under
the misdemeanor clause of Section 21.54 (104 ). but Blankenship was not indicted for a misdemeanor. He was indicted

the
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for leaving the scene of an accident, which accident had resulted in '· personal injwries"..
Therefore, the evidence must prove: First, an accident.
Second, that '' personal injuries'' resulted ·from that accident.
Third, that the one involved in the two situations set out
above failed to stop.
Personal injuries of course mean injuries to the person.
This is the very heart of the charge. That is, it is the "person'' that creates the felony as distinguished from the misdemeanor or property element. In other words the statute
sets out three distinct conditions preceding any duty to stop.
It is true the crime of "hit and run'' arises after an accident has happened. However, the three conditions precedent
determine whether the crime charged is one of a felony or
one of a misdemeanor. And of course one of these conditions
must be proven before there is a duty to stop. In the case
at bar the evidence no doubt establishes a misdemeanor. That
is, if Jones' dead body was run over by Blankensllip then
Blankenship is guilty of a misdemeanor but not of a felony
as charged in this case. For the purpose of illustrating tho
weakness of the Commonwealth's case we might assumP
63 this·was a case of involuntary 0 manslang11ter and assume
further that sufficient culpable negligence is present. Is
there any evidence that Blankenship caused Jones' death as
a result of the alleged accident? No. And the evidence as to
personal injuries is less apparent. It is not unreasonable for
a person to be injured in one accident and then while being
driven to medical attention to become involved in a second
accident. Surelv if there were a prosecution growin~ out of
the second accident it would be the duty of the Common. wealth to prove that "personal injuries" were received in
that accident by the already injured person or some one or
else the case would not stand as one of a felony althoutth the
misdemeanor charge might or might not exist. That is. two
cars might slightly sideswipe each other and in one car therP
be a person with serious and recently received nersonal injuries. Surelv. the law would not presume the injured nerson received his injuries in one of the ~ccidents rather than
the other. But most certainlv our Jaw still reQuires that
everu element of the charge in an indictment shall be sunnortP.rl hv evidence estnblishin~ crime beyond all reasonahJo
d011ht. The honorable trial :iud~e did not so rule (R., p. 158).
anrl in this he was manifestly in error.
Fortnnafelv for the lihertv of our land our courts do not
nreRUme 11nv f n~t a!!'ainst one charged with n crimP.. but ench
element of crime must be proven. Therefore, when Judge
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Flood (R., p. 158) ruled" 3 e e I DO NOT THINK THAT
IT IS INCUMBENT UPON THE PROSECUTION TO
PROVE BEYOND ALL REASONABLE DOUBT THAT
THE DECEASED '\VAS LIVING AT THE TIME OF THE
COLLISION" he was notoriously -in error. Surely this is a
misconception of the law. It is this very fact that creates
the crime charged, the felony as distinguished from the misdemeanor.
·
It might be asked., what is the corpus delicti of the crime
cllarged under the indictment in this case Y Surely it is nothing less than, first, an accident; second, resulting in injury~
third, to a pe:rson.
1~
e And incidentallv all three of those elements or facts
must be proved. They indeed are not to be presumed.
The Commonwealth elected to indict Blankenship for one
of the two felonies created under the statute rather than for
the misdemeanor. It has failed to prove its case and consPquently the remedy is to indict for tl1e misdemeanor whicl1
. shou]d have been done in the first instance.
A.ssign-ment of Error Nwmber Two .

.The Jaw involved under this assignment of error is fully
covered under the law and argument set out under "Assignment of Error Number One" immediately above.
However, it might be added that the facts in this case surely
are most impressively consistent with innocence. Here Jones
died from injuries resulting from a terrific impact. The inference strongly is that he died instantly. He was "cold"
at 4 :30 o'clock A. l\f. The refore, it surely is not to be pre..c
sumed that he lived any specific length of time. ·If so just
how Ion~ did he live 7
In addition to these cogent reasons Blankenship's conduct
was indeed about what any white man's would have been under the same facts. This 'be e:x:plain.ed to the officer the moment the officer quizzed him on it. It is to oe noted that Blankenship did not at aµy time deny he ran over Jones. He just
didn't volunteer to admit it. He promptly reported the incident.

.

Assignment of Error Number Tiiree•

This assignment of error is· fully covered by ar~ment under Assignment of Error Number One and Number Two above.
However. particular objection may be made to Instruction
Number "4" (R., p. 161). .
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There the Court has singled out the defendant, in effect, ,
and this is not countenanced according to the ruling in the
case of Limbaugh v. Commonwealth, 149 Va. 383, 140
. s.i. S. ·E. 133, and the cases •therein cited.
Also specific objection may_ be called· to the instruction given by the Court numbered "5" (R., p. 162). There
was not a circumstance in the record in conflict with 'the direct testimony. .All of the evidence, testimony and circumstances consistently were in line with the statements of the
accused and the three occupants of the car. The car 'had
not a scar on it and surely from such a terrific impact as
Jones necessarily received when hit there would have been
undeniable evidence or ''circumstances'' left on the car involved. The only possible questio;nab1e circumstances in the
case were Blankensbip 's failure to instantly stop and then, .
too, his failure to unequivocally state he struck Jones' body
when reporting the fact to the Sheriff.
But this indeed was not necessarily or conclusively a circumstance pointing to guilt of the instant charge. He had
Negro women out late at night a.nd his :first impulse was to
get rid of them. This he did and then immediately returned
to the place of the body and did all that the law required or
contemplated. In other words, within twelve minutes, as soon
as he rid himself of the women, this accused was doing what
the law says do.
CONCLUSION.
This case presented a clear-cut question of law, namely: In
a prosecution under an indictmlmt chargfog the accused with
the failure to stop at the scene of an accident resulting in
"personal injuries" is the Commonwealth required to prove
that "personal" injuries have in fact resulted or is such
presumed from the mere fact of an accident in which a person's body is present, be it dead or alive?
The prosecution is under a statutory crime. The refore, no
element of the statute is or can be presumed unless the statute
creates the presumption. . Here the direct evidence was silent
as to whether or not the deceased was a person or a dead
99 body at the time *the accused ran over his leg. However, all of the circumstances strongly suggest that Jones
was a corpse when run over by Blankenship.
It is very important for the Court to pass on this question.
So far a~ the Petitioner is informed it is of first .impression
in our state, and the question involved should be set at rest.
For these reasons and others your Petitioner prays that a
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writ of error may be awarded him, and that the judgment complained of may be reviewed and reversed.
A copy of this petition for a wiit of error was delivered to
W. M. Abbitt, Esq., Attorney for the Commonwealth, on the.
20th day of February, 1945.. This petition will be filed with
the Clerk of the Supreme Court of Appeals of Virginia at
Richmond, Virginia, on February 23, 1945.
The Petitioner desires to adopt this petition as his brief.
I·;

Respectfully submitted,

PRESTON BLANKENSHIP,
By Counsel
GEORGE ABBITT, JR., .
Appomattox, Virginia,
Counsel for Petitioner.

.

I, George Abbitt, Jr., an attorney at law practicing in the
Supreme Court of Appeals of Virginia, do certify that in my
opinion there is error in the judgment complained of in th()
foregoing petition, and that the said judgment should be reviewed and reversed.
. Given under my hand this 19th day of February, 1945.
GEORGE ABBITT, JR.,
Appomattox, Virginia.

.

Received February 23, 1945.
:M. B. WATTS, Clerk.
March 30, 1945. Writ of error and supersedeas awarded.
but not to operate to discharge the accused from custody, if
in custody, or to release him from bail if out on bail.
EDWARD W. HUDGINS.
Received April 2, 1945.

M.B. W.
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RECORD
VIRGINIA:
Reco1·d of proceedings and incidents in the Circuit· Court
of Appomattox County, at the October Term, 1944, in the
case of Commonwealth v. Preston Blankenship.
Circuit Court held for the County of Appomattox, at the
Courthouse thereof, on Tuesday the 25th day of July in the
year of our Lord, one thousand nine hundred and forty-four.
I

Present: The Honorable Joel

vV. Floodt Judge.

The following Grand Jurors, who were regularly summoned,
according to law, were sworn and impanelled a Special Grand
Jury, for the body of the County of Appomattox, to-wit: J . .
H. O'Brien,
J. LeGrand, W. S. Walton, L. J. Morris and
C. S. :McDearmon, who being charged by the Court according
to law, retired to their room, and afterwards returned into
Court, and upon their oaths presented: An indictment against
Preston Blankenship, a True Bill, J. H. 0 'Brien, Foreman;
which indictment, is in the following words and figures, towit:

,v..

Virginia:
In the Circuit Court of Appomattox County.
Commonwealth of Virginia,
County of Appomattox, to-wit:

'!

The grand jurors for the Commonwealth of Virginia in and
for the body of the county of Appomattox and now attending the June Term, 1944, of the Circuit Court of Appomattox
County, Virginia, upon their oaths present that Preston
Blankenship did on the 18th day of June, 1944, in Appomattox County, Virginia, drive an automobile vehicle and then
and there while so driving the said vehicle became involved in
an accide~t result!ng in personal injuries to Adolpage 2 ~ plms Jones and did then and there feloniously an
unlawfully fail to immediately stop at the scene of
such accident and did then and there unlawfully and feloniously fail to give to the said Adolphus Jones or to render unto
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him any assistance whatever against the peace and dignity of
the Commonwealth.
.
Witnesses: H. W. McKinney
L. L. Stanley
Dr. C. G. 0 'Brien
A True Bill.
J. H. 0 'BRIEN, Foreman•
.And on another day, to-wit:
'

Circuit Court held for the County of Appomattox at the
Courthouse thereof, on Monday the 2nd day of October, in
the year of our Lord, one thousand nine hundred and fortyf our, and in the one hundred and sixty-ninth year of the Commonwealth.
Present: The Honorable Joel W. Flood, Judge.
CQmmonwealth

v.

Preston Blankenship.
ON INDICTMENT FOR FELONY.
This day came the Attorney for the Commonwealth, and the
accused appeared in Court in accordance with his bail bond
entered into before the Bail Commissioner of this Court, and
was arraigned upon the indictment ag1,1inst him to which b~
entered a plea of not guilty; whereupon, the Court proceeded
to call and examine .the jurors regularly summoned according to law until a panel of twenty jurors free from exception
,vas completed, from which the Commonwealth and the accused each struck off four names, leaving the following jurors
for his trial, tQ-wit: Andrew B. Johnson, W. T. Nash, J.
H. Turnes, John W. Gunter, E.T. Pentecost, H. R.
page 3 ~ Moore, W. A. Weakley, W. F. Garrett. J. Rufus Burnett, D. E. Walton, G. P. Jennine;s a·nd J.P. Johnson, and who being sworn and charged by the Court accordin~
to law; the accused moved the Court to quash the indictment
upon the grounds that the act under which the indictment was
found is unconstitutional; that it charges more than one
crime in one Count thereof, and that it fails to allee;e that
the accused had knowledge of the alleged accident, which motion the Court overruled, and to which the defendant excepted.
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And the jury having heard the testimony of witnesses in full,
and argument of counsel, retired to its room to consider its
verdict, and afterwards returned into Court and upon their
oaths do say: "We the Jury find the defendant guilty and fix
his punishment at two years confinement in the State Penitentiary."
Whereupon the defendant mov:ed the court to set aside the
verdict of the Jury on the following grounds:
1st. That the indictment should hav~ been quashed on the.
grounds set out in the original motion.
2nd. That the Court refused to strike the evidence of the
~ommonwealth, as being not sufficient to support a con~ct1on.
3rd. That the evidence of the Commonwealth has not proven
beyond a reasonable doubt that the deceased, Alfonso Jones,
was a living person at the time of the accident involved in thiR
case.
which motion the Court overruled.
Thereupon the defendant moved the Court to suspend imposition of sentence for a period of sixty days, to enaple him
to apply to the Supreme Court for a Super-sedeas and writ
of error, which motion the Court doth grant, and the accused
is continued on bail.
page 4
/

~

The following motion was made by George F. Abbitt, Jr., Counsel for the defense, in the absence of

the Jury:
If Your Honor please, I have a motion. If Your Honor
please, I wish to move the court to quash this indictment on
the following three grounds: The first ground is that the act
is unconstitutional for this reason: That this Le~slative Act
of. 2154, Sub-section 104, incorporates in it both the misde. meanor and felony, which. under common legal parlance, is
the fault of duplicity. Although this act has been before the
Supreme Court, that question has never been •raised. Attorneys at bar for some reason have ne:ver raised that, as far a~
I can find out.
Second. I sketched through hurriedly all the cases of "hit
nnd run". The act requires the driver to render reasonablP
assistance, whicl1 term and which requirement is too va~e
and too indefinite to be enforced; that is, the Legislature ha~
created in the courts a legislative function to determine and
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Dr. 0. G. O'Brien,.
define what is reasonable assistance. That is· to determine
· the legislative policy of the State, which the Legislature should
have defined clearly and in detail itself.
The third ground of my motion, Your Honor, is that thP
indictment fails to allege that the accused knowingly failed
to stop, or had knowledge that he had been involved in an
accident. That is certainly the law that a man must
page 5 } have knowledge that he has been involved in an accident before he would have violated this section.
And, for those three reasons we wish to move the court to
quash the indictment against the accused.
By the Court: Before the Commonwealth Attorney answers, I might say as to the first two reasons, I do not care
to hear the argument from the prosecution on that, because
there are any number of statutes in Virginia which provide
a misdemeanor punishment and felony punishment at the
same time. I have never known that to be unconstitutional.
I would like to 11car the Commonwealth on the third.
By the Commonwealth Attorney: The only answer I have
to make to the third one, Your Honor, is that we have followed in this indictment the wording of the statute. When
we prove an accident and prove the failure to stop, then it
would be up to the jury as to whether or not he knew about
the accident.
·
page 6 ~ We merely followed the wording of the statute in
drawing the indictment.
.
By the Court: The motion to quash is overruled.
By Counsel for Defense: We wish to save the point for the
record.
The jury returns.
page 7

~

EVIDENCE INTRODUCED ON BEHALF' OF
THE COMMONWEALTH.
DR. C. G. O'BRIEN, Sworn.
DIRECT EXAl\fINATION.

By :Mr. Watkins M. Abbitt:
Q. I believe you are Dr. C. G. O'Brienf
A. Yes.
Q. What is your age7
A. Thirty-four.
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Dr. 0. G. O'Brien.
Q. You are practicing medicine Y

A.
Q.
A.
Q.
A.

Yes, sir.
A graduate of a medical college1
..
I
Yes, sir.
"When did you graduate and where?
In '34, Richmond Medical College.
Q. Have you been practicing medicine since that time?
A. Yes, sir, I have.
Q. Did you have occasion to go up near Frank Hubbard's
house or home in Appomattox County around June 18, 1944,
to view a body 7
A. I did.
Q. Will you tell the jury what you found and wl1at you
know about it 7
A. On June the 18th, 1944, I was called by Mr.
page 8 } Watkins Abbitt around three o'clock in the morning
to go up to Stonewall, on the Stonewall Road, to
view a body that had been found in the road. I went by the
hotel to pick up Mr. McKinney and we went to a place near
Frank Hubbard's home on the hard surface road-it is between Concord and Stonewall. Before we got there to Frank
Hubbard's home, we could see something in the road above
there. As we got up closer, there was a body in the road, a
colored boy apparently about fourteen or fifteen years old;
no one else -around, just this body there. · This body was in
the center of the road. His f eet,-like this was the highway
going towards Stonewall,-his feet were towards thia side
of the road (motioning to his left), and his head was on this
line, diagonally across the road, face down, laying down like
this on both arms; and to the left of the body, over about ten
feet from the body, was a hat on that side, laying on the side ·
of the road there.
Q. When you say "left", do you mean of Frank Hubbard's
liouseY
·
A. The way the hi~hway is going it was at the left.
Q. It would be on the west side of the road 7
A. I guess so. In other words, if you are driving, it would
be on the opposite side. It would be on the oppositP
page 9 } side from which you should be driving. The bodv
·
was in the center of the road, as far as we could
tell. a little to the left of the road. The hat was away from
tl1at. about ten feet above the body. Tl1ere was no one near
the bodv when we arrived. Then. this fellow, Frank Hubbard, colored fellow, and someone t?at I found out later was
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Dr. 0. G. O'Brien.
Blankenship, came up in an old car from Stonewall. They
stopped above the body and got out and came on up. No one
recognized the body. We didn't know who the body was. The
officer questioned the people. No· one recognized the body.
The body, as I say, was a fourteen or fifteen year old negro
boy, was lying face down. The face was to the right, to the
right side of the body. In other words, he was lying on his
left side like that (twisting his torso to.the left), and his face
was turned up, and he was laying face foremost on the road
on his elbows; and to the left of the body,-like this is the
highway,-to the left of the body blood was running down.
That is the way the road slopes. The blood had run out of
his nose, mouth, eyes,-not his eyes,-and ears, and had run
down probably two feet from the body and congealed and
clotted. When I examined the body, I found that there was
blood coming from his nose, mouth and ears, and at the base
of the skull here, right back in this region (placing
page 10 } his left hand at the back of his neck), there was a
little cut place, a little abrasion, but I didn't see
any bones stuck out, no entry into his head, just a cut back
here. When we examined him, we thought probably he had
been hit in the back of the head. There was a little place
about a half an inch in the back of his head, as if something
had struck him. The bone wasn't sticking through and nothing had gone through his skull. On the left side of the face
there were abrasions, (motioning to the left side of his face)
, this side scarred up as if he had been sliding or something.
Q. Is that the side he· was laying on?
A. That is the side he was layin~ on. There also was a
depression about an eighth of an inch deep, and about an
inch wide and ten inches long-, diagonally .across his back. In
other words, across Ms back here (pointing to the portion of
his body about the waist line) was a place about an eighth
of an inch deep across l1ere. It didn't break the skin but
just like somethin!.t hit him across the center of the back.
diagonally across his back, just about an inch wide, as if
i:iomething struck llim across his back there, and about ten
inches long. Both hands liad abrasions· on them. Both bands
were all skinned up. There also was a skinned place on his
left ankle, right here (motioning- to his left ankle).
page 11 } Both elbows were badly cut, as if he had f alien on
his elbows. Both of 'em were cut. There also was
a torn nlace in his pants near the belt on the left side, in this
region here (motioning to the left of llis body at the belt line).
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The hQle was.torn here through his clothing. Under the hole,
·the size of a half dollar, was a skinned place under there. Of
course, the body was de'ad when I saw him. I couldn't ,say
how long he had been dead. He was dead, cold, when I saw
him. This examination took place around four-thirty. That
is all, I believe, I know. I might state the body was recognized by Frank Hubbard's children, the first ones that could
give us any information as to who the body was. Frank
Hubbard went up and got two of ,his girls and they came down
.and stated who the boy was.
Q. I see. That was in Appomattox Countyi
A. Yes, sir.
Q. All along that road, as a matter of fact, is in Appomattox County?
A. As far as I know, Frank Hubbard's house is too, both
sides of the highwav there.
Q. YOU say you examined the body about four-thirty'/
A. About four-thirty is when I examined him.
Q. Would it.have been ample time for bis body to get cold,
from two o'clock to four-tbirty1
page 12 } A. Yes, because in the morning it is cool.
Q. And would have been ample time for the
blood to have congealed 'l
A. Normal blood clotting time is only three minutes.
· Q. It would be nothing unusual for his body to cool from
two to the time you saw him 'I
A. Oh, yes, it could have happened.
Q. Could you tell from that examination,-What would
be your medical opinion as to whether he was knocked down?
Would those injuries result from his standing up or laying
down?
A. In my opinion, I don't see bow a person could have
been run over and got the same injuries: at the base of the
skull, hit in the back, both elbows skinned as if he had fallen
forward. Also, he bad skinned the side of his face.
Q. And his ankle was skinned too?
A. His ankle was skinned too.
Q. I believe that is all.
CROSS EXAMINATION.
Bv Mr. Geor1?e F. Abbitt: ·
·o. Doctor, the fact that there was bleedinQ' from the nose,
month and ears would indicate that there had been right much
of a lick on his head, wouldn lt it?
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page 13}

A. That's right. It must have been some brain
injury to rupture the ear drum, and blood coming
out that way and coming out of his nose and mouth.. No autopsy was done on the fellow.
Q. Do you remember whether any brain tissue came out t
A. I didn't see any. I saw some stuff coming out his
mouth. That probably came out of his stomach. It didn't
look like tissue. It looked like food particles.
Q. I believe that is all I want to ask.
Witness stands aside.
LUCY TURNER (c), Sworn.

DIRECT EXAMINATION.
By Mr. Watkins M. Abbitt:
Q. Will you please tell the jury your full name.
A. Lucy Jane Turner.
·
Q. How old are you, Lucy f
A. Nineteen.
Q. You are nineteen now'1
A. That's right.
Q. When were you nineteen 1
page 14} A. 26th of September. ·
Q. This past September7
A. That's right.
Q. This past June you were how old? This past June you
were eighteen years old 7
. A. That's right.
Q. Whereabouts do you Iive7
A. What you mean 7
Q~ In whose home .do you Jive, or whereabouts do you live
in the county 7·
'
A. Oh, I don't get what yon mean.
Q. Whereabouts do you live 7 Where do you stay at night?
A. With my mother.
Q. Whereabouts is that 7
A. I don't get what you mean.
Q. Is it near any placef
A. Sure.
Q. Well, where 7
A. I live near Harvey J obnson and them and near Doug
Booker and them.
·
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Q. Speak a little louder. Do you live anywhere near Stonewall?
A. Sure.
Q. That is all I wanted to know. How far do
page 15 ~ you live from Stonewall Y
A. Two or three miles, I guess.
Q. What road do you live on Y
A. It is Concord Road.
Q. On the Concord to Stonewall Road?
A. Yeah, the road that comes by Stonewall.
Q. On the road that comes by Ston.ewall. You live with
your mother T
A. That's right.
Q. And what is your mother's name?
A. Delia Turner.
Q. Delia Turned
A. That's right.
Q. Poes she o,vn the place 1
A. No.
Q. Who owns the place 7
A. l\fr. vVallace Bondurant.
Q. Wallace Bondurant Y
A. That's right.
Q. Were you at home last June one Saturday night when
they had a party up at Reverend Lee's place¥
A: Nor, I wasn't at home but I came home that Saturday.
Q. You came home that Saturday. Then, did you go anywhere that night¥
page 16 ~ A. That evening.
· Q. Where did you go Y
A. Down to Harvey Johnson's.
Q. You went on over to Harvey Johnson's 7
A. That's right.
Q. Who did you see there 7
A. I saw his people, all except his wife. She wasn't home.
Q. Did you see the girH
A. That's right.
0. Etta .Johnson Y
•
A. That's right.
Q. About what time did you get over to Harvev Johnson's?
A. I didn't look at the clock when I left, but it was in the
evenin~.
0. Refore dark?
A. That's right.
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Q. Did you eat supper there?
A. No.

Q. Now, while you were there did anybody, any white people, come up there?
A. Well, around between ten and eleven o'clock that night.
Q. Harvey Johnson is a colored man, isn't he 7
page 17 ~ A. That's right.
Q. And you say around ten o'clock some white
people came there?
A. Between ten and eleven.
Q. Who came?
A. Preston Blankenship and Sidney Blankenship.
Q. Is this Preston Blankenship (motioning to the defendant)Y
.
A. That's right.
Q. Who is Sidney Blankenship Y
A. His brother.
Q. Is he his younger brother or older brother?
A. His younger brother.
Q. That is his younger brother? Whereabouts does he live?
A. They both live at Stonewall.
Q. Right there in the Village, don't they?
A. That's right.
Q. All right, after they came what happened?
A. Well, after they came, Etta asked about going tQ the
party..
Q. Who?
A. Etta.
Q. Etta?
A. Yes, sir, and so she asked them would he
page 18 ~ take us up to the party, and so they say yes, said
they didn't mind taking us to the party, because
we didn't have any other way to go.
Q. Talk a little louder so these gentlemen can hear you.
A. And when we got 'long about where the party was, they
say this boy dido 't stop. I don't know, because that evening
before I left home I'd been drinking.
Q. What were you drinking?
A. Drinking wine.
Q. Did you drink anything after you left home?
A. No.
, · Q. What time did you leave home?
A. I told you it was in the evening.
Q. Before sundown 7
.. · ; j
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A. Yes, it was before sundown.
Q. Then what did you do 7 You drove on by the place and
didn't stop where they were having the party7
A. No, we didn't stop at the party.
Q. ·why diclrl't you stop 7
•
A. I wouldn't know.
Q. Did anybody suggest stopping?
.
A. Etta spoke about stopping, so they said.
page 19 } Q. Do whaU
. ·
·A. They said Etta spoke about stopping.
Q. And what happened?
.
A. I don't know what you mean.·
Q. Did he stop 2
A. No.
Q. Where did you go Y
A. They say they kept on down to some place or another.
Q. You don't know where you went?
·
:A. No.
Q. Why?
A. I told you I'd been drinking.
Q. Were you so intoxicated you couldn't tell where you
were goingT
A. That's right.
Q. So, you don't know where you wenU
A. That's right.
·
Q. Well, when you first did know something, where were
you after you left Harvey Johnson's home 1
A. Well, I told you when we left there we was thinking
about going to a party.
Q. Thinking about going to the party!
A. Yeah.
·
Q; But then you say you don't know where you
page 20 } went because you'd been drinking. When you did
come to yourself whereabouts were you?
A. Getting out the car~ you know.
· Q. You were doing what 1
A. Getting out, you know, home.
Q. You didn't know anything from the time you left Harvey Johnson's until you got home?

A. W~,~

.

Q. Talk a little louder. I just can't hear you.
A. I told you that I left home that evening.
Q. I know that. I'm asking you now, did you recognize
any place along the road before you got back home7
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A. Sure.
Q. When did you recognize any place 1
A. I looked over there, just in the bottom like, and I asked
whose light was that and they said it was Frank Hubbard's.
Q. You saw a light in a house and you asked whose house
it was and they said Frank Hubbard's'l
A. That's right.
Q. How. were you riding in the car then Y Whereabouts in
the car were you 'l
page 21 ~ A.. In front.
Q. How many seats does the car have 7 ,
A. Didn't have but one.
Q. These gentlemen don't know anything about the car
and I'm trying to bring out what it is. all about. Where, abouts were you in that one seat 'l
A. Wha,t you mean!
·Q. Whereabouts were you sitting in the car! Were you
sitting on the seat, sitting in somebody's lap, or whexe were
you sitting'I
A. Well, if it was four, it is impossible for four to sit
plain on the seat.
Q. I would think so. I wa~t you to tell the jury where
you were sitting.
A. I was bound to be sitting in somebody's lap.
Q. Whose lap were you sitting in Y
·
A. So they say, I was sitting in that boy's1 his brother's
lap.
Q. Who says thaU
A. I don't know. That is what I heard.
Q. You don't know where you were sitting!
A. (The witness does not answer)
Q. You. don't know where you were. sitting!
A. (Witness shakes head) No. ·
Q. You are sure of that f
page 22 ~ A. That's right.
Q. Didn't you tell Officer Stanley, the Sunday
night after this up here at the Radio Police Station., you were
sitting in Sidney, Blankenship's. lap 'I
A. No, I didn't tell him.
Q. You didn't tell him that? You don't know iours,elf
where you wel'e sitting in the car Y •
A. No.
Q.. I see. Do you know whose lap you were sitting in 1
A. I just. to.Id you I didn.'t.

•
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Q. Did you see anything, or bear anything or notice anything af.ter you passed that light in Frank Hubbard's house 'I
A. The car, you know, kind of a bump, a bump not supposed
to be in a hard surface road.
Q. You felt a bump'/
A. That's right.
Q. What did it feel like'/
A. Well, it couldn't feel like nothing but a bump.
Q. Did it feel like it hit something'/
A. Well, of course, it was bound to hit something, if the
car swerved like.
page 23 ~ Q. Did you see anything Y
A. No.
Q. 'What, was said after you struck something'/
A. Somebody asked "'Vhat the hell was that?"
Q. Do you know who said that'/
A. No. .
Q. Then what was said, if anything'l
A. Nor, I don't guess it was. ··
Q. He didn't say anything 'I
A. I don't reckon so.
Q. Did Preston Blankenship say anytbing7
A. I don't know. I say, I don't reckon so. I didn't hear
anything anyway.
Q. You didn't hear anything?
A. No.
Q. Where did you all go then 'I
A. We was., they say, on the way back fo Stonewall.
Q. Well, where did he go 11
A. I told you he went around by Stonewall and then .came
to my road where I get out.
Q. He passed Stonewall 'I
A. That's right.
Q. And turned there and go on by Mr. Brent Sttatton's
place?
page 24 ~ A. That's right.
Q. On down to your road 'I
A. That's right.
Q. Did he take you into the house'/
A. No, sir.
Q. Where did you get ouU
:A. At the road where I .am supposed to .get out.
Q. Where'/
A. At the road.
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"1

Q. Then what did he do!
A., W ent,-Won 't nothing for him to do but drive on off.
Q. Anybody get out with you down there Y
A. No, sir.
Q. And you said after someone said, "What the hell is
thaU" and you felt like you struck something, Preston Blankenship didn't say anything?
A. No.
Q. You are sure of thaU
, ·4· That's right.
Q. Didn't you tell Mr. Stanley up here at the State Radio
Tower, the Sunday night following, that Preston Blankenship said, "I don't think anyone will raise any sand. If they
do, don't tell anyone you got out of my car."
page 25 ~ A. He didn't say that at that time. He said
·
that when he put me out at the road.
Q. What else did he say?
·
·
A. That's all. Nor, he didn't say that. After I had got
out the car, not after he made that bump.
Q. When he put you out at your road is when he said that?
A. That's right.
· Q. What did you say?
A. I didn't say anything. ·
Q. Didn't you at first say you didn't know anything about
it, didn't you?
A.. No.
.
Q. When the officers first asked you about it 'I
A. No. What do you mean? .
Q. When Mr. Stanley and Mr. McKinney first asked you
about the accident and questioned you_, you didn't tell them
you didn't know anything about itY
A. Of course, because anybody that is nervous or anything,
they might, now, at a certain time say anything, until they
get themselves straight so they can talk.
Q. Are you nervous this morning 7
A. No.
Q. I believe that is all I want to ask her.
page 26

~

CROSS EXAMINATION.

By Mr. George F. Abbitt:
Q. Lucy, do you remember feeling the car swerve or anytµing about the time you felt this bump?
A. I just said I did.

\
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Q. How's thaU I want to be sure the jury hears you. At
the time when you felt the car hit a bump like -it had run
over something in the road, you also felt the car swerve 7.
A. Sure, I was bound to.
Q. Like it was dodging something, or it swerved anyhow?
A. That's right.
Q. And you say you did not see anything in the road Y
A. No.
Q. Were you looking?
A. No.
Q. You were not noticing particularly down the road 7
A. No.
Q. Now, when you said you heard it hit something, did it
sound like the car bad run into something or it had run over
something?
A. Oh, .nor, it couldn't sound like the car had
page 27 } hit something.
Q. What say?
A. It didn't sound like it hit something and run over it.
Q. It sounded like it had run over something?
A. That's right.
Q. Like it might run over a log, leg, rock or something in
the road?
A. That's right.
Q. About what time a night was that that you all came
along there Y
A. Wel4 I didn't have a watch and I don't know.
Q. It was late, early in the morning, wasn't it'/
A. ·well, I wouldn't know, I told you, because I didn't have
the time.
Q. You didn't leave over at Harvey Johnson's until probably eleven o'clock, did you, or noU
A. Between ten and eleven.
Q. They got there between ten and eleven Y
A. Yeah.
Q. And how long do you think you were gone before you
came on down t~ere, one, two or -three hours 7
A. I don't know.
Q. Did you notice the clock when you got home i
A. No.
page 28 ~ Q. It was some little time, though, wasn't it, several hours Y You didn't run up the road and come
right back Y
·
A. It was bound to be around one o'clock, or something
like that.
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Q. One o'clocko or something like that!
know, huh'l
A. That's right.
Q. I believe that's all.

You just don't

RE-DIRECT EXAMINATION.
By Mr. Watkins M. Abbitt:
Q. Lucy, you said just now, in answer to Mr. Abbitt, the
car must have run over something, it couldn't have hit anything. Is that what you said?
A. I told you it hit something but, you know; just an ordinary bump. It was a bump that is not supposed to be in a
hard surface road, because it is not any bumps in it.
Q. Well, you say it hit something, to me, and you say to
him it ran over something. Which is it Y
A. Both means the same thing.
Q. Didn't you tell Mr. Stanley -and Mr. McKinney and
. myself up there at the Radio Tower that just a
page 29 ~ little way past Frank Hubbard's the car hit something, swerved like it was going to turn over, and
some of them in the car said. "What the hell is thaU"'l
A. That's right.
·
Q. After it Jut something~ did it swerve like it was going
to turn over!
A. It was a bump, you know.
Q. I asked you, did you tell Sergeant Stanley and myself
that just a little way past Frank Hubbard's the car hit something and swerved like it was going to turn over, and some
of them in the car said, "What the hell is thaU"? Did you
tell us that Y
A. Yeah.
Q. Did the car swerve like it hit something and was going
to turn over?
A. Yes, sir. Yes, you know,Q. I don't know. I wasn't there. You tell us.
A. I think it was.
Q. Did it swerve like it hit something'/
A. Yes.
Q. And like it was going to turn over 'l
A. (Witness nods head)
Q. ·['hen, .that statement you ·made to Sergeant Stanley is
true7
.A. That's .right.
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page 30

~

·1

RE-CROSS EXAMINATION.

By Mr. George F. Abbitt:
Q. Lucy, I don't believe I asked you: When the car was
swerving, was it swerving· at the time you hit something1
A. It bound to.
Q. It bound to 1 I want to know if it was. We were not ·
there. '\Ve want to find out.
·
A. I told you all I know about it.
Q. That is, did you feel the car swerve and then feel the
bump, do you remember, or feel the bump before it ever
swerved any i
A. I didn't get what you said.
Q. Was the car swerving at the time you felt the bump 1
A.' Yeah. That's all I know about it.
Q. Now~ ,vhen you felt the bump, did you feel the car go
up as if it had run ove'r something, or as if it had just bumped
into something!
.
. A. Well, I told you that awhile ago, and I says that's all
I know about it.
.
·
Q. Say what 1
·
A. I told you that the car hit a bump in the road, like.when
you go over something, like you go over something
page 31 ~ and bounce up. That's all I know about it. .
Q. When it hit something, it bit something and
bounced up 1 ·
·
A. Yeah.
RE-DIRECT EXAMINATION.

.,

By Mr. Watkins M. Abbitt:
Q. Why didn't you tell Mr. Stanley and Mr. McKinney
that wben we questioned you and asked you if that was all
you knew about the case up there that day!
A. I don't get it.
Q. You didn't tell us about the car going up and down like
it was going over a bump.
A. I did.
Q. You did tell us that?
-,
,· , ,
A. That's right.
Q. You are sure of that!
A. That's right.
.
Q. I will ask you if this is your signature. .Read this statement (hands paper to the witness) and see if that is your
signature.
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L. L. Stanley.
A. (The witness examines the statement)
Q. Is that your signature7
A. Yeah. About what you asked me awhile ago, you ,~ere
questioning me before you wrote that.
·
page 32 ~ Q. Did lie write down here exactly what you
said7 ·
.
A. Sure.
Q. You told him then it hit something.
A. That was before he wrote that.
Q. You told him that and he just didn't write it down Y
A. Th&t 's right.
Q. You are sure of thaU
A. That's right.
Q. Is it true or not that it hit something and swerved like
it was going to turn overY
A. .You know yourself if a car hit anything, it is going,
you know, any size at all, it is going to bump.
Q. It didn't bump like it hit something and then the hind
wheels went over iU
A; If the hind wheels go over it, sure it is going to be a
bump.
Q. How many times did it bump 7
A. Bumped only once.
Q.. Then the hind wheels would have ruri over iU
A. Of course.
Q. Only bumped once 7
A. If it bumped twice, it would have hit something else.
Q. It was only one bump you say7
page 33 ~ A. Yes.
Q. I believe that's all.
Witness stands aside.
SERGEANT L. L. STANLEY1
Sworn.
DIRECT EXAMINATION.
By Mr. Watkins M. Abbitt:
Q. Will you please state your full name, age and official
capacityf
A. L. L. Stanley,· Sergeant of State Police Force.
Q. How long have-you been with the State PoliceY
A. Fifteen years the first day of June.
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Q. Did you have occasion to investigate an alleged bit and
run accident up near Stonewall, which happened in the early
morning of June 18, 1944 t
A. Yes, sir.
_
Q. Did you get there before the body was moved 1
A. Yes, sir.
Q. Will you tell the gentlemen the position of
page 34} the body when you got there, as near as you can1
A. I were called by Sheriff McKinney on the
morning of the 18th, I would say around 2 :30 or quarter to
3 :00 o'clock, to come between Concord and Stonewall, that
a man had been found dead up on the road. I got there just
a few minutes after Sheriff McKinney and Dr. O'Brien got
there. I found the body laying on the left-hand side of the
highway, headed north in the direction of Stonewall, with
his face two foot, eight inches from the left or center of the
highway, kind of on a forty-five degree angle., with his feet
laying back near the center of the road, and his face to Stonewall and he was dead at that time. Dr. 0 'Brien examined
the body and had right much trouble getting him identified.
After he was identified, the body was moved, and Sheriff McKinney and I then stayed on up there that morning until approximately ten o'clock working to see if we could find out,
get some information as to who ran over 1nm. We were pos.itive he .had been killed by an automobile, so we arrested some .
people down· near Hebron Church. The colored man was
driving drunk and the Sheriff brought several drunks back to
Appomattox and put 'em in jail. And I went back there after that, that afternoon, to see if I could get any information
in regards to this accident. I went by the store down there
and talked to Preston Blankenship and asked him
page 35 } did he know anything, or could he give me any
information in regards to the accident. He said,
no, he couldn't; he didn't know a thing in the world about it.
Q. That was Sunday afternoon 1
A. Sunday afternoon, and he was also at the scene of the
accident the morning that I got there, and we talked to him
that morning. I thought probably by running a store,-he
lived in a neighborhood where he could pick up information
we couldn't,-and asked him if he heard anything. Naturally,
Sunday I went back to the store to see if he had found out
anything. He said, nor, he didn't know a thing. Him and
his brother was on the way from Lynchburg and ran up on
him and thought the proper. thing to do was call somebody,
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and we couldn't get any information at all in regards to it.
So, later on that afternoon, approximately around 6:00
o'clock, I had some information that they were seen near
Concord with these two colored girls in the car, and thought
probably by talking to them we could get some information.
I believe the girl's name was Etta Johnson. I went down to
her home that afternoon and called her out and talked to be1·
and asked her did she know anything about the accident; that
I heard she was in the automobile with the Blankenpage 36 } ship boys. She said she was not; she had never
been in the car, and was absolutely not in the car
with 'em and knew nothing of it whatsoever. I didn't arrest
her, just left her there, and went on over to the home of
Lucy Turner and talked to her. I understood she was the
other girl in the car. I talked with ~er. In a very few minutes slie very frankly admitted it was her and Edna Johnson
and the two Blankenship boys and another Johnson boy were
in the car, and struck this man. We put her in the car and
.brought her back to the Johnson's and got Edna Johnson,
and she .went ahead and made the statement about what had
happened, and Edna Johnson said, yes, she'd lied about it
at first; that is what happened. Then we went by the store
and got the two Blankenship boys and arrested them and
brought 'em all down to headquarters. When we got to headquarters, Mr. Preston Blankenship admitted he ran over the
boy; he was laying in the road and he was on bis way from
Concord and he got just beyond Frank Hubbard's place and
lie saw the boy laying in the road, but his car was too close
on it to miss him, and he ran over him, and he thought the
best thing to do was to get rid of those girls. He went around
and put the girls out and came back and woke
page 37 ~ Frank Hubbard up and told him a man was laying
in the road, either been killed by an automobile or
drunk, and wanted somebody to go down there with him to
him, and Frank Hubbard went down and examined the body
and said the boy was dead. He said that the reason he didn't
tell, or didn't want anybody to know anything, the reason
he didn't tell, he thought it showed up bad on him for having
those girls in the car riding around, and he didn't tell it. And
the other boy that was with him, his brother, made a practically similar statement. He was with him in the car· when
he ran over him.
·
Q. Did you take a statement of Lucy Turner's up here at
the Radio Station that night 7
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A. Yes, sir.
Q. I am going to ask you to look at that and see if tl1at

is the statement (hands statement to witness). You might
read it over there first.
A. (Witness reads the statement) Yes, sir, that is the
statement.
·
Q. Lucy Turner has testified that she did make a statement, but, in addition to this, she told you,-and you failed
to put it in there,-that the car ran over something and bit
a bump, as if it bit a bump, and jumped up. Did she say anything such as that 1
page 38 ~ A. No.
Q. Did she say just exactly what is written
there?
A. That was taken down in her own words, just like she told
us w~at happened that night.
Q. You wrote it as she said it T
A. Read it over to her and asked her and she· read it over0
and we read it to her and she signed it. That is what happened.
Q. She. didn't make any such statement, that the car ran
into a bump, jumped up and kept on 1
A. No, sir, wasn't any such statement made.
Q. ,vhere did that accident happen Y
A. Appomattox County.
Q. Where in the County 1
A. About a hundred yards north of Frank Hubbard's
home.
Q. Did Preston Blankensl1ip tell you where Lucy Turner
was riding, whereabouts in the car she was riding?
A. Lucy Turner was riding in Sidney Blankenship's lap.
Q. Unhuh. I believe that's all.
page 39

~

CROSS EXAMINATION.

By l\fr. George F. Abbitt:
Q. ·Mr. Stanley, in talking to Lucy Turner, the whole conyersation, I reckon, was all within a few hours, wasn't it, the
whole conversation with her Y
A. Well, I was out there probably around 6 :00 o'clock and
she was brought down to l1eadquarters, all of 'em together.,
and they later carried them back home that night. It was
within two or three hours, I'd say.
.
Q. In your conversation with her and her explanation of
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how it happened, did she say they had hit· something laying
in the road Y
.
A. She said they hit something in the road and the car·
swerved like it was going to turn over, and she knew they
had struck something but she didn't know whether it wa~ laying down or standing up. She was positive it felt like they
ran over a log.
Q. It felt like they had run over a log! I was just going
to .ask you that if that isn't in line with your testimony given
before Mr. Ferguson. I believe this was the preliminary
hearing of this sometime in June after the accident happened,
wasn't iU
A. That's 1·ight.
page 40 ~ Q. And you testified. I will ask you if, when
you went to explain the accident just as you have
today, and to this question by Mr. V\7atkins Abbitt: ''Tell 1
Mr. Ferguson what you found there and what was said."",
you made this answer: '' And later on we went up and talked
to Lucy Turner, and she said that they were in the car and
when they got to this point about this car hitting something
laying in. the road like a log",-didn 't you testify t~at before
Mr. Lesbe Ferguson?
A. Probably so, yeah.
Q. Just now you said she stated the car struck something.
By the word ''struck'' you didn't mean to convey the idea she
was saying it was standing up or laying down when the car
came in contact with it 7
A. The car had came in contact with something and
swerved to the left of the road, as if it was going to turn
over, after the impact or whatever it struck.
Q. I see. She did state to you that they had hit something laying in the road Y
A. She said. they had hit something in the road. She never
said. My recollection is she never remembered seeing anything in the road, standing up or laying down. She only
remembered the impact of the automobile striking something
and swerving.
.
Q. Well, let's see. I believe you did tell Mr.
page 41 ~ Ferguson they hit something laying in tbe road~
You remember Mr. Claude Smit11 took down the
evidence that was given here that day and this is a copy of
what he took down of your testimony.
A. She was positive they hit something. She didn't say,
in my recollection, whether it was standing up or laying
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down; and obstacle or something they struck about that point.
Q. 'Ilhat is a right important question in this case for me,
and that· is the reason I am dwelling upon it so much and
the reason I had :Mr. Smith take down the testimony before
Mr. Ferguson. Did you use the words, in quoting Lucy Turner, "they had hit something laying in the road"! Do you
remember whether that is the correct representation of what
she said or not Y
A. I don't recollect any statement there she made.
Q. I know. If you will confine yourself to the statement.
She didn't say either way. You went further and statedA. I remember her saying they hit something at that point
and I believe, as well as I can remember, she said that she
had been drinking some wine and she was right tight and
. she don't remember seein~ anything; she couldn't
· page 42 ~ say whether it was standmg up or laying down.
She knowed they struck an object there and the car
swerved as if it was going to turn over, after striking this
object.
, Q. Then, if l\fr. Smith here, in reportinO' your evidence,
used the statement she told you "we hit'\ that is the car hit
something laying in the road, that is a mistake, you think, on
his part, Mr. Smith's parU
A. I wouldn't say whetlier that was a mistake or not. I
am testifying, as near as I can, the statement she made, as
well as I remember. I don't doubt at all if that is in there
probably.
·
'
Q. This preliminary hearing was held on the 24th day of
June. That is about six days after it happened.
A. I remember it was a few days after the accident.
Q.· At that time what was said was very fresh in your
mind and I reckon you lmve investigated a number of cases
since then?
A. Yeah, I have had several. cases since then. Yeah.
Q. You examined Mr. Blankenship's car, did you noU
A. Yea~ I examined the car.
page 43 ~ Q. There was no evidence on his car of it having struck a body or man 7
A. No evidence that I could find, no, sir.
Q. I believe the front bumper was off, wasn't it 'I
A. I think probably the bumper were off of the car.
Q. I might ask you, as an expert witness, Mr. Stanley,you have. qualified-you investigate accidents in which car.s
have struck human bodies right often, don't you 'l

32

Supreme Court of Appeals of Virginia

L. L. Stanley.
A. Have investigated lots of 'em, yes, sir.
Q. Lots of 'em. Isn't it your opinion, from your· knowledge of accidents, investigating accidents, that the physical
facts found about a car~ as a rule, if a car, an automobile
hits a human body hard enough to cause death, you can
usually find evidence of that on the body!
A. Well, that all depends on exactly where he was hit or
the speed of the automobile. You'd find the majority of
them-In other words, for example, we have a kid ran over,
a boy seven years old, several weeks ago. He ran out in
front of the automobile and bit the fender and rolled over
the fender and his head came back against the. windshield
and killed him. Th~ only evidence you could find, as far
as the car being damaged, was the blood or the
page 44 } hair left on a bolt on the side of the windshield ..
In numerous cases you will :find an automobile, the
body hits the hood and will bend it, or hits directly in front
of the fender there. You will find lots of 'em are struck by
the end or side of the fender, or knock 'eni down on the hard
surface, have brain injuries and die from the results of it~
and you wouldn't find any damage on the car.
Q. Frequently people are killed by cars and there is no
evidence on the car!
.
A. Lots of times people have been killed by automobiles
and you couldn't tell, as far as the damage.
·
Q. Can you name me three or four instances T The one
you have mentioned, will you give me the name of the child
and where it happened 7
A. The car belonged to Clyde Clements and he runs a bus
line out in Madison Heights, and the car was driven by a
boy by the name of Viar, I am pretty positive. I was with
Trooper Payne and we were together when we made the investigation.
Q. And you state there was no evidence whatever on that
car that it had struck ~nybody, other than a little blood!
A. Blood is all the damage I noticed on tbe car
page 45 } at all, on the windshield.
Q. Just now you stated the child hit the fender.
How did you all know it hit the fender, if it wasn't some evidence on the fender f
A. The child ran out in. front of tbe car and come back
by the windshield. That was tbe information we had from
the driver.
Q. You don't know whether it was hit by the fender or
not'l
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A. Nor, .I don't know whether it was hit by the fender or
not.
Q. Can you give me any other instances in which the car
did not show the damage at all, in which a human being was
killed 7 How old and how heavy was that little child 7
A. Well, it was a ve1·y small colored child. I won't say
how much it would weigh. It would weigh 45 pounds, I
imagine.
Q. How muc]1 did this colored boy weigh that was involved
in this case., would you estimate 7
A. "\Veil, I'd say the boy weighed at least 145 or fifty
pounds.
·
Q. Can you give me another instance in which the car had
not been damaged when a man was killed, hit hard
page 46 ~ enough to be killed by a car 7
A. "Why, I remember an Overstreet boy was
tried in Amherst Circuit Court approximately ten years ago0
or that was probably not that long. He was represented by
Judge Meeks. He was practicing law at Amherst Court
House at that time. He struck a fellow ,Jamerson over on
the old River Road near Scott's Mill and killed him.
Q. I understand the evidence in this case wasn't the same
as this. I happened to be associated with Judge Meeks and
the testimony was that the man was laying in the road when
he was hit. Do you remember the testimony!
A. I remember the testimony of several girls. The same
thing. Some of them stated,-! believe one of the women
stated he was standing up and the driver and another girl
said he was laying in the road, and his automobile were,-,
We checked his car. That was probably sixty or ninety days
after the accident, before we found it, but he was on the
same automobile at that time and he owned it. He ran over
the man and it was no evidence whatever you could find in
regards to that automobile.
Q. That's right, and the evidence there, as I recall it,-I
will see if you do not agree with me.,-the man
page 47 ~ was laying in the road and they actually stopped
at the time of the accident and then went on. Do
you recall tba U
·
A. I investigated it and arrested the man that was driving
the automobile, and I remember part of the evidence. I know
it was some evidence,-He testified himself, when he was arrested, that the man were laying in the road.
Q. That's right, and there-
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A. It was also evidence there he was sitting in the road.
Q. He was what 'I
·
A. Sitting. Thought he sat down in the road.
Q. That's all.
Witness stands aside.
SHERIFF H. W. McKINNEY,
Sworn.·
DIRECT EXAMINATION.
By Mr. Watkins M. Abbitt:
Q. Will you please state your name and official connection
with the county.
·
A. H. ,v. McKinney, Sheriff of Appomattox County.
Q. .You have been Sheriff for some years f
page 48 ~ A. Twenty!.eight years.
.
Q. Did you have occasion to investigate this accident in question in which Adolphus Jones was injured, or
alleged to have been run over and hit up near Stonewall near
· Frank Hubbard's house June 18th'i
A. Yes, sir.
·
Q. Will you tell the jury what you found there when you
. got tpere 'I I might first ask you how you first found out·
about the accident in question.
A. That night,-I thought it was nearly four o'clock,-it
might have been nearly three, it was between three and four
o'clock~ Preston Blankenship and Frank Hubbard came after
me. I got up and we talked to them. Preston told me that
he was on his way home from Lynchburg by himself, and just
beyond Frank Hubbard's it was a man laying in the road,
and he said he couldn't stop. I remember asking him at that
time why he didn't stop and see whether the man was dead·
or not, possibly he might have been injured and he could
have taken him to a doctor and saved him. He said, well, he
didn't have anything to do with that.
Q. That was Preston Y
A. Preston, yes. I talked with him a few minpage 49 ~ utes and then I told 'em they could go ahead back
and the party, the body or man, they could watch
it until I could get the doctor and come up there right straight.
I immediately called tho commonwealth's Attorney and asked
him if he could go, and he said he didn't have anyone to leave
with his wife, it didn't suit him to go very well. I asked him
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then to call Dr. O'Brien. Asked him to tell Dr. O'Brien to
conie by the hotel for me. Then I called Sergeant Stanley
and told him there was a man in the road up at tl1is place and
I would like for him to go up there, and I told Dr. O'Brien
he could come on. In a few minutes Dr. O'Brien came by.
,We drove to the place of the accident. " 1hen we got within
probably around a hundred yards of the body~ we saw from
our lights there was somethiri~ lying in the road.· We got
there and there was nobody with the body at that time. In
a few minutes after that, Preston Blankenship and Frank
· Hubbard came up, and they both said they didn't know who
it was and didn't know anything in the world about it. Preston said, after seeing this body in the road, he can;ie back and
got Mr. Hubbard and came after me. Then I couldn't get
anything ·out of either one of 'em, that they knew anything
at all, and so just a few minutes after we got there, Sergeant
Stanley drove up. It wasn't over ten minutes.
page 50 ~ Then Dr. O'Brien investigated the body. and one
or two other people came around. Young Stratton, Mr: Stratton came by, and we couldn't get any information at all on who the body was until Frank Hubbard's daugh,.
ter, or two daughters, I believe, came out and identified it as
being who it was.
Q. Adolphus Jones1
A. Adolphus Jones, yes. So., after ne was examined by
Dr. O'Brien, we got a man in a truck,-I don't remember
just who it was,-I .believe it .was Mr. Hamilton's truck, to
bring- the body down to the undertaker. Then Mr. Stanley
and I started out. to investigate to see if we could find anybody that knew anything about it. ·we drove a good bit
and hadn't been able to find anything, and we ran up on ,
some colored people,-one was drunk, driving, and the other
was drunk, and we brought those back to jail: Then Mr.
Stanley left. Neither one of us had had any breakfast. It
was probably around nine o'clock in the morning, eight or
nine, and I didn't go back with him. He went back over there
later on during the day and that evening late I was called
by someone from up at tl1e Radio Station. I went up there
and found the Commonwealth's Attorney and Mr. Stanley
and one of the other State Police there, and they told .me
that they had taken a ~tatement from the two girls
page 51 } that were in the car. He found out who it was and
taken statements from tl1e two girls. They read
me that statement in the presence of those two girls. They
both said the statements were true.
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Q. }Ir. McKinney,_tell us the condition of that road there,
just going from Concord to Stonewall, the same direction
that it's been testified that :Mr. Blankenship said he was going. Just before getting to the body, how is the road there7
A. The road is about straight there. We saw the body
practically a hundred yards before we got to it from the
lights of our car. Just beyond that place the road begins to.
curve a little.
Q. Going. in the direction Blankenship said he was going,
the road is perfectly straight Y You all could see approximately a hundred yards 1
.
A. It was at least a hundred yards, maybe more, we saw
the body lying in the road, from the lights of the car.
Q. Did Preston Blankenship say that night, when he first
came down, he didn't know anything about it 1
A. He. didn't know who it was. He was on his way from
Lynchburg and when he came to this point he he
page 52 ~ saw a man lying in the road. He didn't know
whether he was dead or living.
Q. I see.
A. I immediately asked him why he didn't stop and maybe
the man was just wounded and he could have gotten him to
a doctor and saved him. He said, well, he didn't have anything to do with that.
·
Q. He didn't say a word about having run over him or
hit him¥
A. He said he didn't know who did it.

CROSS EXAMINATION.
By Mr. George F. Abbitt:
Q. Mr. McKinney, you and Dr. O'Brien went in Dr.
O'Brien's car, I believe7
A. Yes, sir.
Q. His is one of the newer models., I believe, isn't iU
A. Yes, I think so. It is probably a year or so old.
Q. Do you know what model Preston Blankenship's car
was7
A. No, I do not.
Q. I believe you all examined, looked at his car, and the1·e
was no e~dence of it h~ving struck anybody.
page 53 ~ A. We d1dn 't at that time, no. We did not. I
didn't see the car until yesterday, because he said
it wasn't him, he didn't know anything about it. I thought
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he was telling the truth about it. We didn't examine his car
at all.
·
Q. Mr. Stanley said he examined it the next day.
A. He probably did. I didn't.
Q. I believe that's all.
Witness stands aside.
SERGEANT L. L. STANLEY,
Recalled.
By Mr. Watkins M. Abbitt:·
Q. What are the regulations in rega1·d to the distance your
lights on a car must shine at nighttime1
A. Three lmndred feet.
Q. That would be a hundred yards 1
A. A hundred yards.
Witness stands aside.
FRANK HUBBARD (c),
Sworn.
DIRECT EXAMINATION.
By Mr. Watkins M. Abbitt:
Q. Please state to the~e gentlemen your name,
your age and where you live.
A. My name is Frank Hubbard and I lives up here in
Stonewall District, and my age is around 49 years old.
Q. Is your house right· alon~on the highway that is known
as the Concord to Stonewall .Highway 1
A. Yes, sir, right on the highway.
·
Q. What county do you live in 7
A. Appomattox.
Q. That road there., all along there, what county is that in 1
A. That is Appomattox.
Q. It is in Appomattox all the way down from your l1011se
to Stonewall 1
·
A. That's right.
.
Q. And all the way until you get nearly to Concord Y
A. To Concord, yes, sir.
Q. Were you at home on the early morning of June 18,
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A. Yes, sir.
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Q. Do you remember whether or. not that night, prior to.
this morning, there had been a party or anything around in
the neighbqrhood Y
.. A. A party at Reverend Lee's that night.
· page 55 ~ Q. A •'selling,,.. or something like that, wasn't
iU
A. Yes, sir, a party.
Q. Now, after you went to bed, did anybody rouse you up?
A. Yes, sir, Preston Blankenship called me that night.
Q. About what time did he call you 7
A. \Vell, I don't know. I imagine it was about two o'clock.
Q. You don't know what tin~e it was Y
A. Some time after I had gone in. I didn't come in until
12 :00 o'clock that night.
Q. What did he tell you?
A. Somebody laying in the road, dead or drunk, one. He
couldn't get around him; to come and see what we could do.
Q. Said he cou]dn 't get around him?
A. Said be couldn't get around him.
Q. Did you know him when you got out there Y
A. No, sir.
. Q. You didn't know who it wast
A. I sort of raised him up but I never could make out,
really didn't know the boy. I told one of the chilpage 56 ~ dren,-they knowed him down in Stonewall.
.
Q. Did Mr. Blankenship ever say whether or not
he struck him there that night¥
A. Didn't sav.
·
Q. He couldn't get around him and wanted you to go with
·him1
A. He asked me to come on go with him to the doctor.
Q. Came out to Dr. Cross's Y
A. Come out to Mrs. Davis's and went up to Dr. Cross's.
Q. Did you telephone?
.
A. The 'phone wasn't working, wasn't working. We had
to come to Appomattox.
Q. All during this time did he say anything about running
over him?
A. No.
.
Q. Didn't mention that part or that he had been there be.fore?
A. Nor, sir, didn't mention that.
Q. Did he tell you where he had been?
A. Nor. sir, be didn't tell me where he'd been.
Q. I believe that's all.
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page 57}

CROSS EXAMINATION.

By :Mr. George F. Abbitt:
Q. Frank, as soon as he got you up and you all viewed the
body, did you go then right straight to try to get Dr. Cross Y
A. Yes, but he had to go to Stonewall to get some gas. Then
.
he went straight-Q. Got some gas and you all went out to Dr. Cross's?
A. Stopped at Mrs. Davis' and then went over to Dr.
·
Cross'.
Q. Stopped at Mrs. Davis's firsU
A. Mrs. Davis's first.
Q. Dr. Cross, I believe, wouldn't come out that night, would
he'/
.
A. Nor, sir.
Q. And you tried to call Appomattox at lfrs. Davis' and
her 'phone was out of order, wasn't it7
A. Her 'phone was out of order.
Q. Who did the talking, you or Preston, to Dr. Cross and
Mrs. Davis'!
A. Preston talked some and I talked some too, botl..
Q. Both of you Y
page 58 } A. Both of us.
.
Q. Did you come on down and call the Sheriff,
I believe!
A. Yes, sir.
Q. Straight down from Concord Y
A. Yes, sir, come straight down.
Q. ,Vhat was the condition of Adolphus Jones when you
all got out there, Frankl
A. This boy, he was laying right straight in the road.
Q. Laying right in the road, huh 'l
A. Right in the road. A little puddle of blood. a little
puddle of tl1e blood bad run from his head from his mouth
and nose.
Q. Had tlie blood congealed, as we laymen call it 'I
A. Yes, sir, the blood had con~ealed all ri~ht.
Q. Was he dead when you looked at him, Frank?
A. I think so. I think he was dead.
Q. In fact, his body was ~etting cool at that time T
A. I don't know whether it was getting cool. I didn't pay
anv attention to that.
O. You didn't pay any attention? Now, the blood had congealed?
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A. I dici notice the blood. That is the only
thing I noticed.
·
Q. He wasn't breathing, was he?
A. No, he wasn't breathing.
Q. As far as you know, as laymen can tell, he was dead
at that time 7
A. Yes, sir.
Q. You don't know whether the body had gotten cold or
noU
.
A. Nor, sir, I don't know.
Q. Was ·there anything else that could have been done
there that .night, after Preston got you up, that could have
been done. to help this man that ~as not done!
A. How's that T
Q. Was there anything he could have done that was not
done to have helped Jones Y
A. Wasn't nothing he could do then, when we got out there.
Q. You tried to get the doctor I/
A. Yes, sir.
Q. Got the Sheriff and later got the doctor1
A. Yes, sir.
Q. Now, did you go over to this party at Reverend Lee's
that nighU
A. Yes, sir, I went over there.
Q. Was Adolphus Jones over at the party that
page 60 ~ night Y
A. Yes, sir.
Q. He was over there along with others?
A. Yes, sir.
Q. And I believe you left the party about 12 :00 o'clock1
A. About 12 :00 o'clock.
Q. 12 :00 o'clock. Did you see any clothing there by the
body of Adolphus Jones that night?
A. Any ·clothes Y
Q. Did you see a hat or capt
A. His hat was laying a right ~ood little ways from him.
Q. The bat was laying a right good little ways from him Y
Which way was the hat from the body?
A. The hat was a little ways-'-! think it was three or four
yards from the body.
Q. In which direction 1
A. It was down towards Stonewall.
Q. Down towardi:; Stonewall, wasn't iU Now, do you know
whether that was his hat or somebody else's hat,
A. No, I don't know.
page 59

~
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Q. It was laying in the ditch Y
A. Tne hat was laying there in the ditch.
page 61 ~ Q. I believe that's au.
RE-DIRECT EXAMINATION.
By Mr. Watkins M. Abbitt:
Q. Frank, you say the blood was congealed. What do you
mean by that'l
A. What's that1 ·
Q. You told Mr. Abbitt the blood was congealed when you
got there. What do you meanf
· A. It had got thick.
Q. You could look at it and tell that that night 1
A. I noticed that. That is the only thing I noticed.
Q. You didn't feel him 1
A. I raised him up but I didn't pay any attention to whether
he was hot or cold. I sort of raised him up to see who he
was.
Q. How long does it take blood to congeaU
A. That is what.I don't know.
Q. Now, how far is it from your place to StonewalU
A. About a mile, I think.
Q. How far is it from Stonewall to l\Ir. Wallace Bondurant's place, where he lives now?
A. I expect it's about three miles, I reckon.
page 62 ~ Q. Does Lucy Turner live over there on his
placeT
A. Yes, sir.
Q. Then, around back by Harvey Johnson's place, how far
is thatf
A. Well, thnt is around, I expect, about a half mile closer.
Q. From Mr. Wallace Bondurant's to Harvey ,Johnson's
place?
A. Yes, sir. Nor, I reckon those two places join. I reckon.
I don't know whetl1er they join there or not. Ain't no more
thnn hnlf a mile between each place.
Q. How far is it from there on back clown to your plnce7
A. Well, JIOW I expect it is about two miles or two and a
half miles. In fact, nowadays, 'tain 't three miles that away
to ·Mr. Bondurant's place.
Q. I'm talking about by Stonewall.
A. 011, riding by Stonewall, _yes, sir, it is every bit abou~
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two miles and a half, I reckon, from Johnson's to my house,
I reckon, around that away.
Q. I believe that's all.
Witness stands aside.
page 63

~

The Commonwealth rests.

EVIDENCE INTRODUCED ON BEHALF OF THE
DEFENDANT.
ETTA JOHNSON (c), Sworn.
DIRECT EXAMINATION.
By Mr. George F. Abbitt:
Q. Etta, I believe your full name is Etta Johnson.
A. Yes, sir.
Q. You live up in the neighborhood of Stonewall, don't you7
'A. No, sir,-Yes, sir.
.
Q. About how far from Frank Hubbard's place?
·
A. Right, I reckon; about a mile and a half.
Q. About a mile and a half. I believe you went in the car
with Lucy Turner. You might tell ·those gentlemen what
happened on the night that you all saw Adolphus Jones and
the night that he was killed. Tell those gentlemen what happened, starting with the time that Preston and his brother
. came to your house, where you went and what you did and
what happened coming on back.
A. Well, they came up there around about 11:00 o'clock.
· between 10 :00 and 11 :00.
page 64 ~ Q. Was that at night or day?
A. Night. So, Mott and Lucy and myself got
into the car, supposed to go to the party. Instead of going to
the party, we went somewhere else. Started to go to some
place else.
Q. Tell the jury where you went.
A. Went down to Buck Megginson 's.
Q. Ho,v long did you stay down there 7
.
A. I don't know. I reckon about fifteen minutes, something like that.
Q. Then you came on back down-What time was it when
you came on down -the road in the nei~hborhood of Frank
Hubbard's house, Etta? Do you knowT
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A. Nor, sir, I don't exactly know what time it was.
Q. You what?
.A. I don't exactly know the time.
Q. Do you know about what time it was, roughly, you ,vere
in that neighborhood Y Do you have any idea of what time
it was 7 It was after 12 :00 o'clock, wasn't it?
.A. Yes, sir.
Q. Some time after 12 :00, wasn't it?
.A. Yes, sir.
Q. Well, what happened? ·who was in the car
page 65 ~ and bow were you seated 7
.A. Well, I was seated in the middle and Lucy
was seated in the side in his lap, and Mott was laying up in
the back.
Q. How old is Mott.!
A. Fifteen.
Q. Fifteen years old 7 This was a Chevrolet Coupe auto.
mobileY
A. Yes, sir.
Q. And you were in the middle, I believe, of the seat 'I
A. Yes, sir.
.
Q. And you all were driving down the road Y Tell those.
gentlemen what happened ther~.
A. Then we struck something in the road but it wasn't
standing up. It was lying down or sitting down.
Q. It wasn't standing up?
A. No·, sir.
Q. Now, were you awake and looking down the roadY
A. Yes, sir.
.
Q. You were looking ahead the way the car was going'1
. A. Yes, sir.
.
page 66 ~ Q. And how much of a jolt or bump was it, did
you notice?
A. Wasn't no lmrd bump. just a little jar like we ran over
a rock or something.
· Q. A what?
A. A rock.
Q. Did anything else happen to the carY
A. Nor, sir.
Q. Did it ~werve'1
A. Checked up a little, :iust a little.
Q. Checked up some? Did it swerve any like yon turn the
wh~e1 or not?
A. I don't know whether it did or not.
Q. You didn't notice that, huh 7 Then what happened f
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A. Well, after that, P1·eston say he didn't like to run over
anything in the road, he would take us home and run back
around and see what it was.
Q. I see. He didn't want to run over anything in the road.
He was going to take you home and come back and see what
it was7
A. Yes, sir.
Q. Where did you go from there Y
A. Onhome.
Q. Went on homef
page 67 ~ A. Yes, sir.
Q. Who got out first Y
A. I reckon I got out first.
Q. You don't know whether you got out first Y
A. Lucy got out first at her stop.
Q. Lucy got out first at her stop Y •
A. Yes, sir.
Q. Did he take her down to the house or let her out at the
road¥
A. Let her out at the road.
Q. He stayed on the main road Y
A. Yes, sir.
Q. And went straight on from there to where?
A. Let me out .at my stop.
Q. Let you out? Where did Mott get out?
A. He got· out the same place I did.
Q. You and :Mott got out at the same place 7
A. Yes, sir.
Q. And then did Mr. Blankenship and his brother go on
back up the road Y
A. Yes, sir.
Q. They didn't go down to your house, they let you out at
the road¥
A. Yes, sir.
Q. You and MotH
A. Yes, sir.
page 68 ~ Q. Did you know who or what it was in the road
that night Y
·
A. Nor, sir.
Q. You did not know Y Were the lights to his car bright
or how were they?
.
A. They wasn't as brig-ht as they should have heen.
0. Thev were not as bright as they should have been 7
A. Yes, sir.

,
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'

Q. You said you were sitting next to Preston 7
A. Yes, sir.
Q. He was driving the car, wasu 't he 7
A. Yes, sir;
Q. And you didn't see anything in the road yourself 1
A. Nor, sir.
.
Q. You would have seen it if it had been standing up 'l If
it had been standing up, you think you could have seen it all
right'/
A. Yes, sir.
Q. You were looking down the road in the direction the
car was going1
A. Yes, sir. ·
Q. And where was that 'l
page 69 ~ A. Just, I don't know,-a little ways down below .l!"'rank Hubbard's.
Q. Frank Hubburd 's 1
A. "Y'cs, sir.
.
Q. You may take the witness.
CROSS EXAMINATION.

By Mr. Watkins M. Abbitt:
Q. "Y'ou say the ligl1ts were not as bright as they should
have been'/
A. Nor, sir.
Q. What was the matter with 'em T
A. I don't know, maybe the battery.
Q. Was the battery able to start the car, or did he have to
crank iU
A. Able to start it.
Q. Started the car. Notl1ing wrong with the car while t]1P
car was running, was iU
A. Nor, sir.
Q. The lights won't bri~ht while the car was running?
A. They won't so bright. They weren't bright ag tlu•y
shoulrl have been.
Q. How far could you see in front of the car'l
A. I don't exactly know.
0. About how far? Do vou know about how far?
page 70 ~ A. Nor, sir.
·
Q. When did you first notice the lights won't
bright,
A. When we left I noticed it.

)
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Q. Did you say anything about it i
A. Nor, sir, I didn't say anything about it.
Q. What time did you say Lucy Turner came to your house Y
A. I don't know exactly what time, but it was in the evening.
Q. And you say that Preston came there between ten and
eleven o'clock?
A. Ye1:1, sir.
Q. About middle way between. ten and eleven 1
A. Yes, sir.
·
Q. That is right late for you all to be going to the party,
isn't iU
A. Yes, sir, it was, but \ve didn't exactly know what timP
it was. Wc was going anyway.
Q. How did you know what time it was?
A. Daddy told me what time it was.
Q. What time did be tell you Y
A. We left there around about ten or eleven o'clock.
Q. Left there around about ten or eleven o'clock!
page 71 ~ A. Yes, sir.
Q. And tben, when you left, you must have left
about ten or eleven o'clock. What time did your da4.dy tel1
you it was when you got back!
A. I don't think he knew when we got back.
Q. Your daddy told you after you got back, some time since
. then, what time you lefU
A. Yes, sir.
Q. You yourself don't know what time yon left Y
A. Nor. sir.
·
·
Q. Might have left by ten Y
A. It wasn't late.
Q. Anyhow, it was· early enough for you to want to go t(l
the party, wasn't iU
A. Yes, sir.
Q. If you had thought it was eleven o'clock, you certainly
wouldn't have gone to any party that late at nigbU
A. Nor, sir.
Q. You all went straight from there over to Buck Me~ginson 's, did you not Y
A. Yes, sir.
Q. You didn't stay there over fifteen minutes T
A. That's right.
Q. How Ion~ did it take you to go there?
page 72 ~ A. Wfl went wav aro11nd thP. ~ta~e road.
Q. How far is it over t~ere?

Preston Blankenship v. Commonwealth of Virginia,

41-

Etta Johnson (c) •
.A. I don't know.
Q. Do you have any idea T
A. I reckon it is about seven or eight miles, something like
that.
Q. It wouldn't take you over fifteen minutes. Did you drive
fast or slow?
.A. Slow,
Q. You were driving slow all the way over there and back?
.A. Yes, sir.
.
Q. Would it take you a half hour to get over there?
A. I don't know.
Q. Wouldn't take over that Y
.A. Don't look like it would.
Q. It is seven or eight miles. You could certainly go that
distance in thirty minutes. You didn't stay but fifteen minutes¥
·
.A. ·wasn't there long.
.
Q. It didn't look like it was hardly that long, did .iU Did
you come back tl1e same way or come back the nearer way 7
A. Same way.
·
page 73 ~ Q. Did it take you about the same time to come
back it did to goT
A. Yes, sir.
Q. So, all in all you all weren't gone but so long~ were you 7
A, Yes, sir.
Q. An hour or hour and a half, were you 7
A. Looked like to me it was longer than that. I don't know
Q. Where did you all stay besides Buck 'Megginson 's 1
A. Nowhere.
Q. Went straight over there Y
A. Yes, sir.
Q. And straight back?
A. Yes, sir. .
Q. You tl1ink you we1·e gone more than an hour or an hour
and a half. The whole distance wouldn't have been over sixteen miles, would it?
A. Nor, sir.
Q. Looks like you would have made that trip in an hour
and a half, wouldI) 't you Y What time was it when you got
home?
·
A. I don't know.
page 74 ~ Q. Do you have any idea 7
A. (The witness does· not answer.)
Q. Your daddy didn't tell you what time yon got home!

\
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A. Nor,. sir, he didn't say anything, because when we got
there, we jes opened the door and went on upstairs.
Q. You say you, the boy drove slow all the way over there
and all the way back Y
A. Yes, sir.
Q. How fast do you reckon he was driving on the hard surface road?
A. I don't reckon over about thirty.
Q. Thirty miles an hour is not fast. You said you couldn't
see anything Y·
A. Nor, sir.
Q. Were you looking 'l
A. Yes, sir.
Q. How did you happen to be looking!
A. I was just looking. I was looking all the way.·
Q. I thought you were down in the seat?
A. Nor, sir.
.
Q. Won't you sftting back Y
A. Nor, sir.
page 75 ~ Q. Where was Lucy sitting'l
A. In Sidney's lap .
.Q. That would put you behind her, wouldn't it?
A. Nor, sir.
Q. You would have been further back in the seat than she
was, wouldn't you, huh Y
A. I reckon so.
Q. Do what?
A. I wasn't back far. I was looking in the road ..
Q. Yon were sitting up looking, were yon 'I
A. Yes, sir.
Q. You are sure of thaU
A. Yes, sir.
Q. Were you scared the way he was driving?
A. Nor, sir,-Was I scared? Nor, sir.
Q. How did you happen to be sitting up there and looking?
A. I just was. That's all.
Q. Did you see anything in the road 7
A. Nor, sir.
Q. Yon must not have been looking.
A. I wasn't looking in the road like a driver would be looking.
·
Q. You say you· were looking but not like a
page 76 ~ driver would be looking?
.
·
A. Yes, sir. ·
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Q. You remember Mr. Stanley coming to see you Sunday
after this thing happened 1
.
A. Yes, sir.
Q. You told him you didn't know anything about it, didn 'l
you?
A. Yes, sir.
Q. Then, do you remember coming with Mr. Stanley down
to the State Police Tower f
. A. Yes, sir.
Q. And talking to him up there 1
A. Yes, sir.
Q. You remember me questioning you 1
A. Nor, sir.
Q. You remember me coming up there7
A. Nor, sir.
Q. Ever remember seeing Mr: McKinney up there f
A. Yes, sir.
Q. Don't remember me being up there Y
A. Nor, sir.
Q. Do you remember anybody asking you at that same time
whether or not you could see out on the road and you said.
nor, you were back down, further back than
page 77 ~ Lucy was, and you couldn't see, and didn't see the
road 1 Do you remember making any such statement up there f
A. No, sir, I didn't.
Q. HuhT
A. I,-Nor, sir, I never made it.
Q. You made a statement up there, didn't you T
A. Yes, sir, I made a statement.
Q. Did the car swerve after it struck the boy 'I
A. It checked up just a little and switched just a little.
Q. What do you mean by "checked up"Y ··Nearly stopped. _
put the brakes on, or what!
A. Nor, he didn't put the brakes on. Let up off the gas.
Q. He didn't put the brakes on 7
A. Nor.
0. What did Preston say after he struck him 1
A. I didn't bear him say anythin~.
Q. Didn't ~av a word 'I Did you hear anybody say, ''What
the hell is that"1
·
.A. Nor, sir.
O. You won't asleep, were you t
A. Nor, sir.
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Q. What did Preston say when you got out the
page 78} car?
A. He didn't say anything.
,.
Q. What did he say when Lucy Turner got out of the cari
A. I just don't remember.
Q. You remember him saying anything?
A. No, sir.
Q. Lucy Turner said Preston Blankenship said, "I don't.
think anybody, anyone will raise any sand. If they do, don't
tell anyone you got out of my car". Do you remember his
sayin;.r anything like that 1
A. Nor, sir. ·
Q. You didn't hear thaU
A. No, sir.
Q. Did anybody say anything when it struck something up
there in the .road V
A. He said it could have been a stick or something, or a
log. Said it could have been a log or something laying up
there in the road. ·
Q. Who said that?
A. I ·said it.
Q. You said it?
A. Yes, sir.
Q. Ho,v did you happen to say that?
A. Some of 'em said it could have been a ghost or some,
thing.
page 79 } Q. vVho was it said it could have been a ghost?
A. I don't know.
Q. I reckon that was Mott Turner, wasn't it 7
A. No, sir.
Q. How old is MotU
A. Fifteen.
Q. He was asleep there in the back, wasn't he Y
A. Yes, sir.
Q. Who was it said it could have been a ghost 1
A. I didn't say. Somebody said it. I don't know.
Q. Somebody said it but you don't know who?
A. Yes, sir. What say?
Q. Somebody in the car said it could have been a ghost!
A. Yes, sir.
Q. You say you didn't see anything in the road?
A. No, sir.
.
Q. And you deny telling the officers up there at the Police
Station Sundav night. after this thing happened, you weren't
looking down the road?
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A. Nor, s~r, I don't remember saying that.
.
Q. You now say you were looking and didn't see
page 81 ~ anything Y
A. Yes., sir. I said I was looking but I wasn't
looking like a driver would be looking.
Q. Did you not see anything?
A. I could have seen him if he had been standing up.
Q. What is the difference in seeing him standing upf
A. Because I would have seen the car when it hit him.
Q. Didn't he look just as big laying down as he would' standing upf
A. SirY
Q. Isn't he just as big laying down on the ground t
A. Nor, sir.
Q. He is littler when he gets on the ground, huh 1 How is
it you all didn't go to the party? .
A. Because the party wasn't,-the party was over.
Q. The party was over Y
A. Yes, sir.
Q. Nobody there when you all went byt
A. Nor, sir.
Q. Huh?
A. No, sir.
·
Q. Why did you go down to Buck Megginson 'st
page 82 ~ A. Because Sidney said he had to go to see Buck
on business and wouldn't be gone no time.
Q. Was Lucy Turner drinking?
A. Yes, sir, she acted as if she was. .
Q. Had she had anything since you saw her Y
A. Nor, sir, she came to my house like that.
Q. I believe :Mrs. Blankenship is on your bond to be here
today? .
A. Yes, sir.
Q. Tbat is the mother of Preston Y
A. That's right.
Q. That's all.
RE-DIRECT EXAl\ITNATION.

By Mr. George F. Abbitt:
.
·
Q. I believe the Commonwealth had you summoned as a
witne~s down here, didn't he 1
A. Yes, sir.
Q. I don't know whether you · know the difference i_n
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whether the Commonwealth or defense summons you. The
Commonwealth did summons you 1
A. Yes, sir.
Q. And the defendant called you to teU the jury what you
knew about it. ·when you went past the party,
page 83 ~ was that before you went to Buck Megginson 's 7 Is
that right?
A. That's right.
Q. The party was at Reverend Lee's and was over at that
time?
A. That's right.
Q. And then, of course, after that you went down to Buck .
Megginson 's and came by Concord, didn't you 7
A. Yes, sir.
Q. That is the way you wenti
A. Yes, sir.
Witness stands aside.
LAWRENCE PRESTON (c), Sworn.
DIRECT EXAMINATION.
By Mr. George F. Abbitt:
Q. l believe your name is Lawrence Preston, isn't iU
A. Yes, sir.
Q. How old are yon, Lawrence?
A. Twenty-five.
Q. Twenty-five Y
A. (Witness nods head.)
page 84 ~ Q. Do you live in Appomattox. Lawrence 1
A. Yes, sir.
Q. Did you know Adolphus Jones?
A. Adolphus Y
Q. You knew him. didn't you i
A. That boy is killed?
Q. Adolphus, isn't it Y
A. Alphonso Jones.
Q. Did you go, Lawrence, up to the party at Reverend Lee's
tl1at Saturdpy night,
A. Yes, sir.
Q. On .Tune 18th 7
A. (Witness nods head.)
0. Was he there that ni!:tbt 7
A. I reckon he was. I didn't see him there.
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Q. Did you see him at all that night, Lawrence?

A. Yes, sir.
Q. Tell those gentlemen where you saw him and what hA
was doing when you saw him.
A. I met him coming down the road around 12 :00 or 12 :30,
as near as I can guess.
Q. Is that in the night, about -12 :30 that night 7
A. He was :walking towards Stcmewall. I was coming towards Concord. He was between Mr. Tom .Tenpage 85 ~ nings' and Frank Hubbard's.
Q. He was between Mr. Tom Jennings' and
Frank Hubbard's t
A. Yes, sir.
Q. And he was right there. How close was he to Frank
Hubbard's housej
A. Well, I'd say maybe fifty, seventy-five or maybe a hundred yards.
Q. From Frnnk Hubbard's between twelve and twelvethirty? What time did you say¥
A. 12 :00 and 12 :30.
Q. He was walking along the road at that time, huh 1
A. Yes, sir.
Q. Where were you coming from, the party 'l
A. I had been to the party and was coming bl;lck up tl1e road
and going towards Concord.
Q. You had been to the party and were going back towards
Concord. ,vas anybody with Alphonso at that time?
A. No, sir.
Q. The party was over nt that time, was iH
A. Yes, sir.
Q. You may take the witness.
page 86

~

CROSS EXAMINATION.

Bv Mr. Watkins 'M. Abbitt:
·o. What time di<l v011 leave the nartv?
A. I left t11e narty, I reckon, around ten o'clock. I went
to finn<'ord and hnd a valve put in one of my tubes and come
.
•
back.
0. fiome b11ck to the partvY
.A.. nidn 't i:::fon at the partv when I came back.
Cl. Rnmehod,T mnde some noise.
A. Nor. sir. I clidn 't stop at the party when I come back.
Q. Where did you go 1
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, I

A. Down to Mr. Tom Hubbard's.
Q. Stay there a while 1

A. A few minutes.
Q.
A.
Q.
A.

Did you have somebody with you 1
Yes, sir.
·who was with you 7 ·
Duval Bowles and his wife and Sam Eades and his wife.
Q. Did you have a watch 1
A. No, sir.
Q. When you say between 12 :00 and 12 :30, as a matter of
fact, you don't really know when you left the party¥
page 87 ~ A. No, sir.
Q. You were up there since dark and maybe late
getting there 7
A. I was there right after it started, after dark good.
Q. What time did it start¥
A. I don't bave any idea.
Q. You got there right after it started 1
A. I got there right after dark.
Q. It don't get dark until right late in tbe summer, does

it!
A. That's right.
Q. Did you stay there a while 7
A. Yes, sir.
Q. A right good little while, a couple of hours maybe?
A. Maybe, something like that.
Q. Talking around there?
A. Yes, sir.
Q. You really don't know what time you did leave? You
had been there a couple of hours, maybe longer, maybe not so
longY'
A. Yes, sir.
page 88 ~ A. Yes, sir.
Q. You went up to ConcordY
A. Yes, sir.
Q. Drove your car?
A. Yes, .sir.
Q. What kind of a car have you got?
A. '36 Ford.
•
Q. '36 Ford, and you had to work on the valve. Did you
.
take your tire off?
A. Yes, sir.
Q. Took your tire off and worked on that. Then you had
to pump it back up 1
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A. Yes, sir.
Q. Put it back 0111 Who was with you 1
A. Sam.
Q. Did you have something to drink 7
A. No, sir, I wash't drinking.
Q. Didn't have a beer 7
A. I'd just left coming from Reverend's and went up to
Concord.
Q. Didn't have anything at the Reverend's. All in all, you
killed a right good bit of time?
.
A. Oh, yes.
. Q. You really don't know what time it was. Any
page 89 ~ time between ten and eleven o'clock and one or two
or three in the morning. It was a dark night,
wasn't iU
A. That's right.
Q. You wouldn't say it wa~ certainly not over 12:307
A. No, sir.
Q. It might have been one or one-thirty!
A. I didn't have any time.
Q. And hadn't looked at the time since you left home, had
you?
A. No, sir.
· Q. You don't realize how much time you spent at the party,
do you?
A. No, sir.
Q. He was walking along like he was all right 7
A. Yes, sir. Yes, we seen him driving past.
Q. Which side was he on?
A. On the left going down.
Q. On his prope1· side of tl1e road, his left-hand side, your
right-hand side coming back T
A. Yes, sir.
Q. Did he ]1ollP.r at you?
A. Some of them in the car there say, "There go Alphonso.
He's looking for John Henry or looking-" That's
page 90 ~ how come I knew who he was. I didn't know, just
passing.
Q. As a matter of fact, you didn't even recognize him when
you say it was Alphonso? Somebody in Ute car told you7
You really don't know who you m~t or what time you passed
there7
A. Nor, sir.
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RE-DIRECT EXAMINATION.
By Mr. George F. Abbitt:
.
Q. Lawrence, just to get it straight,-You told that jury
over there, and I think you felt you were telling the truth,
that you thought it was about twelve, between twelve and
twelve-.thirty when you passed him.
A. That is what I said, judge about that.
Q. That is your opinion as to what time it was when you
saw himY
A. Yes, sir.
Q. You didn't have a watch. You were judging the time.
You stated the time you went by the place. That is when you
think it was. What time did you get home that nighU
A. I didn't get home. I went down to Mr. Turner's.
Q. What time did you go in to Mr. Turner's'l
A. Go in to Turner's that nighU I don't know.
page 91 } Q. You didn't look at any clock down there Y
A. No, sir.
Q. That's all.
RE-CROSS EXAMINATION.
By Mr. Watkins M. Abbitt:
Q. You say you didn't get home 'til morning'l What time
was thaU
A. That was around 6 :00 o'clock. I met Mr. Stanley at
Stonewall, after I stopped there a few minutes, and he asked
me did anybody I knowQ. Did you spend the night at the Turner's 'l
· A. Yes, sir.
Q. Which Turner's 'l
A: Norman Turner's.
Q. What time did you get to Norman's 'l
A. That night?
Q. Don't you have any idea i
A. Well, I met this boy. I was going over there then.
Q. You don't have any idea what time it was when you
got to Norman Turner's 7
A. Nor, sir.
.
Q. You wouldn't have much more idea what
page 92 } time it when you passed that boy, would you 'l
~. No, sir.
Witness stands aside.
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DIRECT EXAl\IINATION.
By Mr. George F. Abbitt:
Q. I believe you are Randolph Lipford, aren't you 7
A. Yes, sir.
Q. Where do you live0 Randolph?
A. I live about two miles and a half on the Stonewall Road
leading from Concord.
Q. You live with Reverend Lee there'l ·
A. Yes, sir, right below him.
Q. Right below Reverend Lee. I believe you were at
Reverend Lee's party that he had back in June, the nigllt of
the 17th and morning of the 18th 'l
A. Yes, sir.
Q. I believe you are related to Reverend Lee1
A. Yes, that's my stcpdaddy.
Q. Stepdaddy, isn't iU
A. Yes, sir.
page 93 ~ Q. ·were many people at the party?
A. Very nice crowd.
Q. How many ca rs do you reckon were there f
A. I couldn't estimate it.
Q. Would you say it was over ten, or fifteen, or twenty 1
A. I imagine it was something like ten.
Q. Ten or twelve, maybe fifteen 'l About what time did the
party break up 'l
·
A. Really, I couldn't say, but I know what time I left
there.
Q. What time did you leave 7
A. It was between about 12 :00 o'clock the first time I left
there, and I carried lfrs. Culpepper and her son and her
husband home, and I came back and got Adolphus Green and
Matthew Sublet.
·
Q. What time was it when you left the first time 'l
A. I imagine it was about 12 :00 o'clock when I left.
Q. Then you came back and took who?
A. Adolphus Green and :Matthew Sublet.
Q. About how long were you gone the first time?
A. I went from there over to Mr. Owen Carson's.
page 94 ~ I imagine about ten minutes.
Q. About ten minutes. Did you see Alphonso
Jones anywhere that night?
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A. Weli when I came back from over to carry Mr. and Mrs.
Culpepper and her son home, Adolphus Green and Matthew
Hubbard were standing in the shop, blacksmith shop, right
at the road there, and they were accompanied by Adolphus
Jones.
1
•
Q. That is, three of 'em standing up there 1
A. Three of 'em standing there.
Q. In the road. About what time was that, Randolph?
A. I don't know. I imagine it was between fifteen and
twenty minutes after twelve. I imagine, because I imagine
I left there the first time to go over there about 12 :00 o'clock.
Q. What makes you think it was about 12 :00 o'clock 1
A. Because I'd looked at mv watch some time before that
and I think it was ten minutes to twelve. I didn't leave immediately when I looked at my watch.
Q. Then, you are pretty definite about the time you saw
Adolphus Jones T
A. Yes, sir.
Q. About how far was he, wben you saw him on
page 95 ~ the road, from Frank Hubbard's?
A. I imagine it might be a little more than a
mile.
Q. About a mile or a little more than a mile 1
A. Little more than a mile.
Q. Two other men with him at that time?
A. Yes, sir.
·
Q. You estimate it was a little after 12:00 o'clock?
A. Yes.
Q. Do you remember if he was down _at the party that
nighU ·
A. Who? ,
Q. Adolplms Jones!
A. Yes, sir.
Q. When you saw him was be all right, or could vou tell
whether he was drinking or anything?
A. Apparently was normal.
Q. Apparently he was. ,vere they standing still or walking down the road?
A. They were standing still when I saw 'em at this point,
and I picked two of 'em up ~nd left bim there., and he walked
on down the road.
Q. You picked up two of the three and left him on the road
walking in the direction of whose house f

i

.

I
,
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page 96}

A. In the direction of Stonewali.
Q. Would that have been in the direction of
Frank Hubbard's house?
A. That's it.
Q. Do you remember whether he had on a cap .that night
or not?
A. I couldn't remember.
Q. Do you know whether he had on a cap or hat Y
A. I couldn't remember whether he had a cap or hat.
Q. You stopped and you are sure it was Adolphus Y
A. I knew it was him, yes, sir.
Q. Now, how many of those cars at that party had to go
in the direction of Stonewall, had to go by Frank Hubbard's
house, after they left the party, to get home Y
A. Well,Q. Do you know about how many came from that way?
A. Well, as far as I know, it weren't but two there that I
remember seeing that had to go in that direction.
Q. Two of 'em there had to go in that direction 1
A. Two in that direction.
Q. You may take the witness.
page 97}

CROSS EXAMINATION. ·

By :Mr. Watkins :M. Abbitt:
Q. Had those two gone when you got back?
A. Yes, sir.
Q. In other words, at that time, when you got back and
saw 'em at that shop, wasn't a single car that had to go in
that direction, was it,
A. Not that I know of. I didn't go all the way to the house.
I turned around at the road.
Q. And at that time you lived where?
A. I was living ove1· to Reverend's, where I am now.
Q. And, to your best recollection, both of the cars that had
to go down the road had already gone Y
A. Already gone.
•
Q. \Yhich left no one to go down that road from the party,
as far as you knowi
A. As far as I know.
Q. This was something after 12 :00 o'clock that you saw
him standing at the shop and he walked down tlte road Y
A. Down the road,.
Witness stands aside.

Supreme Court of Appeals of Virginia

60

page 98

~

MRS. R. W. DAVIS,
Sworn.
DIRECT EXAMINATION.

By Mr. George F. Abbitt:
Q. Mrs. Davis, I believe you and your husband operate a
little store and :filling station up at Concord, don't you Y
A. Yes, sir.
Q. And have been for how lon~7
A. For about twelve years.
.
Q. About twelve years. I believe you have a 'phone at the
store there, don't you Y
A. Yes, sir.
.
Q. ·wm you tell those gentlemen over there just what you
remember about Preston Blankenship coming to your house
on the night of June 18th, about what time it was, if you
know, and what he said Y
A. I am sorry I don't know the time) but he came some
time during the night or the early mornmg hours and asked
to use the 'phone at the store, and I told him that our 'phone
was out of fix., that he couldn't get a message through, and
asked him what was the trouble, was anyone sick or what
was the trouble, and he told me there was a man lying down
there on the road, Stonewall Road, and he didn't know
whether he was dead or whether he was,-wbat the trouble
was. I said, "Well, in that case, I think you'd
page 99 ~ better get the doctor first, get Dr. Cross", and he
told me he'd been over to Dr. Cross' and he advised him to get an officer; and I said, "Well, why didn't you
use the 'phone there?", and he said, "Well, Dr. Cross'
'phone's out of fix too", so I advised him to come on down
to the Police Tower and get an officer there. He tllanked
me and said that it was nothing to him but that he hated to
leave the man lying on the road, and that was all the conversation that took place.
Q. You don't remember the time?
~- No, I didn't look at the clock. I don't know the time.
Q. You would judge it was after twelve o'clock!
A. I am sure it was after 12 :00, because we didn't retire
until after 11 :00. It must have been in the early morning
hours.

Preston Blunkenship v. Commonwealth of Virginia.

61

W. J. Smith.
CROSS EXAMINATION.
By Mr. Watkins M. Abbitt:
Q. Preston told you it was nothing to him but he bated to
see the man lay out there 'l
A~ I remember very distinctly. I felt like maybe he was
reproving me a little bit for not going up there and trying
to get to the telephone. It worried me and I stood at the
window and watched the car to see which way he
page 100 ~ went. I felt like· maybe I should have gone and
tried at our store. He came on down the Appomattox road.
Q. I believe that is all.
·witness stands aside.

·w. J. SMITH,
Sworn.

DIRECT EXAMINATION.
By Mr. George F. Abbitt:
Q. Mr. Smith, I believe you resided in Appomattox County
for a long time, didn't you?
A. 17:es, sir.
Q. Still own your home and property down here 1
A. That's rigl1t.
Q. Right at present where are you working, Mr. Smith 7
A. I am working in Richlands, Richlands Motor Sales.
Q. Up in Tazewell Com)ty?
A. Tazewell.
Q. How long liave you been up there?
A. Three weeks. Started to work there three
page 101 ~ weeks ago today.
.
Q. I see. Prior to that time, at what occupation had you been employed T
A. I worked for Moses Motor Company, I'd sav, for the
past two or three years. I was working as service manager
at Moses Motor Company at Appomattox.
Q. In that capacity down there you frequently appraised
and viewed damaged and wrecked automobiles 'l
A. Yes, sir.
Q. Were you requested to examine carefully the car owned
by Mr. Preston Blankenship 'l
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W. J. Smith.
A. That's right.
Q. Do you remember on what day you made that examina-

tionY
A. I couldn't be positive. It's been some time ago.
Q. Do you recall if it was a short while after the accident~
A. Yes, sir. I hadn't even heard of the accident, hadn't
heard of the trouble until somebody told me just after that
that the boy had been charged with hit and run accident .
. By Mr. George F. Abbitt (addressing the Court): Well, I
take it that the witness, Your Honor,might refresh his memory
by a signed statement, in which he signed an affidavit setting
out the day he did examine this car; that it would
page 102 ~ be proper to exhibit this paper to him to refresh
his memory?
By the Court: Who made the statement,
By Mr. George F. Abbitt: Mr. Smith.
By the Court: All right..
Q. Mr. Smith, I have here your sworn affidavit in which
you set out the date (hands statement to the witness). Look
at it to see if it is your signature and if you did swear to
that statement. ,vhat date is that made on?
·
.
A. June 24th.
Q. And the accident happened on June 18th¥ That is sh:
days after that. Did you go over this car carefully?
A. Yes, sir.
Q. For the purpose of determining whether it had been
involved in an accident?
A. Mrs. Blankenship said she .wanted me to examine it
carefully for any signs of an accident of any kind, both the
body and the running gear. I examined it on the
page 103 ~ ground and put it up on the grease rack and examined it underneath.
Q. Did you find any evidence of that car having been,
within the past month, involved in any way in an accident?
A. No, sir.
Q. Now, was the front bumper of that automobile off at
that timeY
A. I think it was. I think the front bumper was off.
Q. I see. Do you remember what model car it was Y
A. It was either a '34 or '35 Standard Chevrolet.
Q. CoupeY
A. Yes.
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TV. J. Smith.
Q. And in that type of automobile the front fenders come
around and lock in front, don't they?
·
A. That's right.
·
Q. Those· fenders would not require a very heavy lick to
dent those fenders, would iU
A. No, sir, not in my mind it wouldn't.
Q. This fellow., according to Dr. 0 'Brien's testimony, had
a lick at the back of the head and a lick somewhere on the
back ten inches long and about a half inch deep and an inch
or so wide, scars. on the ankles and elbows were
page 104 ~ scarred and scratched, and his face was scratched.
Those injuries, from your knowledge and observation of wrecked automobiles, would you think that this
car could have caused that damage, that type of injury, unless the man was standing at the time of the accident?
A. I didn't understand your question there.
Q. Well, I might put it this way: From your observation
of cars involved in wrecks, would you think that that car
could hit a man hard epough to kill him and not leave some
indent or some impression?
A. No, sir, I don't believe it could.
Q. You may take the witness.

CROSS EXAMINATION.
By Mr. Watkins M. Abbitt:
Q. It would depend on where it hit ltim, wouldn't it 7 It
would depend on how and where it struck him, wouldn't iU
A. Well, I don't think,-In my personal opinion, I don't
tl1ink it could hit a man standing up hard enough to kill him,
without leaving some sign on the car.
Q. If the fenders,-If the bumper was off and the car going very slowly, as has been testified to, and the radiator
struck him first and pushed him on, knocked him
page· 105 ~ forward,A. A radiator grill is mighty frail. That is
about the frailest part of the car.
Q. If it hit him in the back about the radiator cap,-What
sort of radiator cap does it have 7
A. Has an open type of cap, comes right up on top.
Q. '.What sort of grill does that have on it?
A. Well, it has a mighty f rail,-has a grill sloping down
·
like that (demonstrating). It's a frail grill.
Q. Does that car have a lot of bumps on it7 Didn't'it havet
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Oscar Whitten.
A. Well, it is not so much. Of course, it was a used car.
Q. Been through the mill right rough, hadn't it 1
A. It is a used car.
Q. A lot of dents on the fenders 1
A. Not markedly so. I was familiar with the automobile.
Hadn't been so long since we had sold the car.
Q. There were dents on the fenders, weren't there 1
A. Some, yes, sir.
Q. And, if one of those fenders struck llim a
page 106 ~ glancing blow, that .wouldn't necessarily make a
big sized dent in it, would it 'l
A. Well, I wouldn't say necessarily it would.
Q. In other words, you could just trip a man hard enough
to fracture his skull on the hard surface and still not make
a big dent in the fender, couldn't you 'l
A. That is possible.
Q. So, it would depend upon how he struck him and how he
was swerving at the time he struck him Y
A. Of course, that is entirely possible.
Q. I believe that is all.
RE-DIRECT EXAMINATION.
By Mr. George F. Abbitt:
Q. There were no dents of recent origin on that car? .
A. No, sir, I didn't see any signs of any.
Q. That is all.
Witness stands aside.
page 107}

OSCAR WHITTEN,
Sworn.
DIRECT EXAMINATION.

By Mr. George F. Abbitt:
Q. I believe you are Oscar Whitten, are you not f
A. Yes, sir.
Q. You live up in Stonewall 'I
A. I live down here now. I used to live up there.
Q. You used to live up there?
A. That's right.
Q. Oscar, did you at one time own the car that Preston
Blankenihip owned in June of this year 'l
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· Oscar Whitten.
A. No, sir, I didn't own it in June.
Q. Did you own it previous to then 'l
A. Yes, sir, I owned it previous to that.
Q. Did you own the car he was driving on the morning of
June 18th of this year 1
A. Yes, sir.
Q. When did you sell it to Preston 'l
A. Sold it May 9th.
Q. This year 1
A. That's right.
Q. After this accident, or after the death of Adolphus
Jones, did Preston Blankenship ask you to examine this car
that you had sold to him?
page 108 } A. Ycs., sir, he did.
Q. Did you examine it 1
A. Yes, sir, I looked at it.
· Q. Was there any evidence or any marks 011 it showiug
that it might have been in an accident?
A. Nor, sir, not as I could tell.
Q. In other words, did it appear to be in the same condition, from the standpoint of the outward appearance, it was
when you sold it to him 'l
A. Yes, sir.
.
Q. How quick after the accident did you look at iU
A. I don't know. It was about two or three weeks, something like that.
Q. Two or three weeks 1 Was the front fender off or on
the cad
A. Front fender 1
Q. The front bumped
A. Front bumper was off when I sold it.
Q. Off when you sold it'l Was it off when you looked at it
after this accident f
·
A. Yes, sir.
.
Q. Had the car ever been in an accident or little wreck'l
A. Not as I know of, no more than I bent the
.
.
page 109 } grill on it.
Q. What did you do to it before you ever sold
iU
A. I bent the grill. That was all.
Q. You bent what?
A. The radiator grill.
Q. How did you bend tlmU
A. I hit a wire fence pole with it.
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Sidney Blankenship.
Did you hit it very hard 7
No, sir, I didn't hit it so powerful hard.
How fast were you going 7
I didn't look at the speedometer.
Q. Anyhow, you didn't hit it so hard and it bent the grill 7
That was an old dent 1
A. Yes, sir.
Q. That was the only dent on the grill of the car when you
looked at it?
A. Yes,. sir~ that was all that was wrong.
Q.
A~
Q.
A.

No questions by the Commonwealth Attorney.
Witness stands aside.
page 110

~

SIDNEY BLANKENSHIP,
Sworn.
DIRECT EXAMINATION.

By Mr. George F. Abbitt:
.
Q. Sidney, I believe you are the brother of Preston, aren't
you7
A. Yes, sir.
Q. How old are you 7
A. Seventeen.
Q. Seventeen years old. When did you reach 17 7
A. In July.
Q. July of this year, huh 7
A. Yes, sir.
Q. Were you in the car with Preston the night of June
17th and morning of June 18th1
A. Yes, sir. '
Q. Tell those gentlemen there what you did that night,
starting with the time you left home, just briefly from the
time you left home on up until the point you finallv got the
officers up there at the scene where Jones was laying on the
ground.
A. Well, we went to Conc~rd that night about 10 :00 o'clock,
and stayed there about an hour, and went back by Harvev
Johnson's and got the girls and went down to Buck Meg. ginson 's and stayed down there about a couple of hours. We
came on back and when we got down to Frank Hubbard's, the
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Sidney Blankenship.

.
page 111

car kind of swerved around a little bit, some of
the car did. There looked like something laying
back· in the road. Preston told 'em he'd carry
'em by the road over there and come back und see what it
was. When we got back around there, we found the man
laying in the road and went back and got Frank and went
down and looked and he was dead. Well, we went to Concord and asked Dr. Cross was it any good he could do by go. ing down there; asked him to call the Sheriff from down
there, and could we 'phone, but the 'phone was out of order.
:Mrs. Davis, hers was out of fix, hers was too. We came down
h~re and got l\fr. McKinney and they carried me back home
and come on back up to where that accident happened. That's
all I know.
Q. I see. Were you able to see dowri the road as the car
went along¥
A. No, sir.
Q. Lucy Turner was in fi:ont of you, was she Y
A. Yes, sir.
Q. Was she in any way in front of Etta Johnson Y
A. No, sir.
Q. Did she obstruct the view of Etta Johnson in any way Y
A. No, sir.
Q. Now, about what time did you say it was you thought
you got to Harvey Johnson's, father of Etta
page 112 ~ Johnson Y
A. Got over there about 10 :30, I reckon.
Q. About 10 :30 7 And how long do you think you stayed
there?
A. About forty-five minutes.
Q. About forty-five minutes?
A. Yes, sir.
Q. And you went from there over to Buck Megginson 's Y
A. Yes, sir.
Q. And how long did you stay at Buck Megginson 's 7
A. About two hours.
Q. You stayed there about two hours Y
A. Yes, sir.
Q. Etta Johnson said she thought you stayed there about
fifteen minutes. Are you pretty sure you st.ayed there about
two hours?
A. Yes, sir.
Q. "1hat makes you think so!
A. Well, we stayed there a pretty good while. I couldn't
~
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say it ~as two hours. I wasn't paying much attention to the
time.
Q. You know it was longer than fifteen minutes, don't
youY
page 113 ~ · A. Yes, sir.
Q. In fact., you know it was more than one
hour, don't you, Sidney'/
A. Yes, sir.
Q. About how fast do you think you were going down the ·
road when he struck, ran over this object 7
A. About thirty or thirty-five miles an hour.
Q. About thirty or thirty-five miles an houd
A. Yes, sir, that's the way it seemed.
Q. What was the conditiQn of the lights on Preston's car7
A. It is not such bright lights. They were kind of dim
lights.
Q. Kind of dim lights. Comparing it with the new automobiles, with their shiny headlights and all?
A ..Not as bright as the new automobiles.
Q. I see. How did you know you had hit anything or run
over anything?
A. Well, it was just a little bump and kind of a cut out
. of the road to the right, and I didn't look, didn't know
whether we hit anything or not, no more than just a little
bump we hit in the road.
·
Q. Did the car,-Do you know about the car when it hit
this little bump,-what happened to the cad
A. It didn't do anything. When he hit the
page 114 ~ little bump, he cut it out to the right and then he
hit the little bump.
Q. Cut it out to the right first and then hit the bumpY
A. Yes, sir.
Q. At the time did it go up like you had run over someihlng Y
A. No, sir.
Q. Or run down something'/
A. No, sir.
Q. How did it seem to you, that you had run over something or struck something'/
A. I thought we struck a rock or something in the road.
I didn't have no idea it struck no man, which I don't think
it did.
Q. It was just something in the road. You may take the.
witness.
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Sidney Blankenship.
CROSS EXAMINATION.

By Mr. Watkins M. Abbitt:
Q. You say the car swerved first as if you struck something'l
A. Like you hit a bump in the road.
Q. Strike a rock or something7
A. Yes, sir.
page 115 ~ Q. How many times did it strike, once'l
A. Yes, sir.
Q. Just hit once?
A. Just hit a little bump like. Didn't hit nothing else.
Q. You say you think you got to Harvey Johnson's about
10:307
A. 10 :30, vcs, sir.
Q. What did you all do1

A. Talked with Harvey a while.
Q. You say you sat there and talked with Harvey 1 What
was your business over therel
A. We went over there to see him, see if we could get him
to work for us.
Q. Then you think you stayed there about thirty or forty
minutes?
·
A. Thirty or forty minutes.
Q. Thirty or forty minutes. Then you went on where 7
A. Down to Buck :Megginson 's.
·Q. "That was your business down at Buck :Megginson'sT
A. \Vell, I just knew him right good. I just went down
there.
Q. Who got out at Buck's?
A. Nobody but me.
page 116 ~ Q. And you and Buck talked together for two
hours?
A. Some more boys were going fisl1ing. They asked me
would I go with 'cm. I was sitting there and these boys
were sitting there.
Q. Who were they?
A. Herman Bowling and some Perkins boys were down
there and Leslie Ferguson.
Q. Colored boys?
A. Yes, sir.
Q. How long do you think you stayed there 1
A. About two hours.
Q. Then you came on back home 7
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Sidney Blankenship.
A.
. Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Yes, sir.
Ran along fairly slow?
Yes, sir.
You say you couldn't see Y
No, sir.
Why couldn't you Y
They was sitting in front of me.
Which one was that Y
Lucy Turner.
Lucy Turner Y
Yes, sir.
Q. What was said there as soon as the car
page 117 ~ struck something? ·
A. Some of 'em said looked like something
laying in the road. ,von 't nothing said.
Q. Wasn't anything said when it first bumped¥
A. The car went on out a little bit. It looked like something laying in the road.
Q. Somebody said that?
A. No, sir, it looked like something laying in the road. I
didn't think it was anything. I didn't pay any attention.
Q. What did you think he had done Y
A. I ,thought maybe he hit a bump in the road.
Q. Nobody said anythingY
A. No, sir.
Q. Except thatY Then what was said when the girls got
ouU
A. Well, Preston said not to say anything about it., because he didn't know what it was back up there in the road;'
that if it was a body laying back up there,-! don't know
what it was,-if it was a man, that the law would think he
killed him, which he didn't.
Q. And he thought it might be a man but he wasn't sure,
was heY
A. No, sir.
Q. Did he stop to find out when he went on?
page 118 ~ A. No, sir.
Q. But he said it might be a man and still he
didn't stop?
A. No, sir.
Q. If the law found out they'd think he killed him 'l
A. Yes, sir.
·
Q. Is that why he said be didn't stopY
A. Yes, sir.

Preston Blankenship v. Commonwealth of Virginia.

71

Preston Blankenship.
Q. Then, what else did he say?
A. That was all.
Q. Did he tell them n·ot to say anything!
A. Didn't none of 'em say anything about it.
.
Q. Did Preston tell 'em not to say anything about it 7
A. Oh, yes, he told 'em not to say anything about it. If
it was anything laying back in the road, they might think he
killed him or something.
Q. Wbich one did he tell this to 7
A. Told it to some of 'cm, Lucy, I believe. I don't remember which one it was.
·
· Q. What did he tell Etta 7
.A. Didn't tell her nothing.
Q. Was she present when he told Lucy that 7
A. Yes, sir.
page 119 } Q. Then you all went to take Etta home?
A. Yes, sir.
Q. After you let Lucy ouU
A. Yes, sir.
Q. Then where did you go 7
A. Went on to where we thought ~e struck something in
the road.
Q. You couldn't see if it was anything standing up or sitting down or what 7
'
A. No, sir.
Q. You just felt the car jerk or swerve or something?
A. Yes, sir.
Q. I believe that's all.

Witness stands aside.
PRESTON BLANKENSHIP,
Sworn.
DIRECT EXAMINATION.
By Mr. George F. Abbitt:
Q. Preston, how old are you 7
A. Twenty-one.
Q. Twenty-one years old 7 Where have you lived all your
life?
page 120 } A. Down at Stonewall.
Q. Lived at Stonewall? Who do you live with,
Preston!
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Preston Blankemhip.
A. Live with my mother.
Q. \\Tho else 1
, A. And Sidney.
·
Q. You and your mother and Sidney? She is a widow, isn't
she?
A. Yes, sir.
Q. You all own a little store up there and a farm 7
A. Yes, sir.
Q. You have always lived in Appomattox County, haven't
you?
A. Yes, sir.
·
Q. Now, Preston, just tell those gentlemen there what ymt
did on the night of June 17th and morning of June 18th;
where you went and about what time you went, and what happened.
A. Well, I went down to Concord first and stayed out there
a while and then I come on back by Harvey Johnson's, over
there talking with him on some business, and then I left
there0 when it got about 11 :00, and from there to Buck Megginson 's. Sidney gets out and goes and talks with him. Then
I come on back down the road there to Frank Hubpage 121 ~ bard's and pulled up in the 1·oad, pulling back
the way Sidney said it was, about quarter past
two. He had his watch. He said it was quarter past two.
Come on down the road. I won't paying strict attention to
the road exactly and there was something laying in the road.
I didn't see it until I got ten or fifteen feet of it, and then
I cut to my righ.t all I could and I missed it, and I probably
struck his feet. They were laying there. I carried 'em on
over there and puts 'em out at the road and tell 'em that I am
going back to see what that was laying in the road, and I come
back and found it was a man. I called Frank Hubbard
up and gets him to go out there with me, and we went out
there and I found out the boy was dead, and it was mining
then. I said, "Best thing we can do is go call the law". I
come on out to Dr. Cross's first and asked him would he call
the law. He said his 'phone was out of whack; won't any
need of. his going there, not if he'd dead. '' I advise you to
go down and report it to the Sheriff". I went by Mrs. Davis's
and stopped up there. She says, "If Dr. Cross's 'phone is
out of whack, mine is too". Then I come down there and
called Sheriff McKinney and tells him about it. Then I go
back to let Sidney out and come back to where he was laying
in the road.
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Preston Blankens1iip.
Q. Now, Preston, you say you were just a few
feet from this object in the road when you first
saw it?
A. Just about ten or fifteen feet. I turned to my right all
I could to miss it. I probably struck his feet.
Q. I believe the officers testified it was approximately in
the center of the roud, the body was.
A. Yes, sir.
Q. How wide is that road up there?
A. I tell yon., I just don't know. I imagine it is about fourteen or fifteen feet. I just don't exactly know.
Q. It is not n main road? It is a secondary road and relatively narrow road, isn't it? ·
A. Yes, sir.
.
Q. About what time of night was it when you came along
there, or do you know what time it was?
A. It was just about twenty minutes past two.
Q. Twcmty minutes past two 'l
A. I imagine it took me four or five minutes to drive up
there. ,vhen I pulled in the highway coming down this way,
Sidney looked at his watcl1 and said it was quarter after

page 122

~

tw~
.
Q. And you were coming back from taking the girls home 'l

page 123
~

~

A. Yes, sir.
Q. I see. Now, what did you do to avoid strik-

ing the body there 7
I done all I could. I thought I was }1elping, tried to do
know what to do.
To avoid hitting the body'l
.
Ycs, sir. I cut over all I could to miss him.
Q. You were too close to avoid 11im 'l
A. Yes, sir.
Q. 'What part of the body did.you hit?
A. I probably hit the feet.
Q. The f cct were up on your side of the road 'l
A. Laying in my side of the road.
Q. As you came on down the road, what part of the road
were you on; in reference to each side?
A. I was driving in the middle of the road. When I seen
him, I just cut out as quick as I could. I didn't want to go
in the ditch. I was afraid I'd turn the car over and hurt
everybody in there and tear that up, so I didn't exactly recognize wlmt it was at first. I told tl1em when I put 'em out the
car, "I'm going back there and see wbat it is in the road".

A.
all I
Q.
A.
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· Preston Blanketiship.
I immediately came back around there then in about four or
five minutes.
.
Q. Now., when did you buy this car, Preston?
page 124 ~ A. I boug·ht it from Oscar in :May.
Q. Boug·ht it from Oscar ·Whitten in May,
didn't you'l
A. Yes, sir.
Q. You had had it about a month?
A. That's right.
Q. Was the front bumper on or off!
A. It was off when I bought it and is still off.
Q. Is the car now in the same condition it was, in reference to the body and the fenders and all the parts you can
see, on the night of the accident 'l
A. Yes, sir;
Q. Exactly like it was?
A. Yes, sir.
Q. Do you have it with you today?
A. Yes, sir.
Q. What model was it?
A. '35.
Q. Chevrolet Coupe 7
A. Yes, sir.
Q. Now, about how much time passed between the time you
think you ran over the feet, as you say, of the body and the
time you spent taking these girls home and coming back 1
A. Just about four or five minutes.
page 125 ~ Q. That is just an estimate on your parU It
might have been three or four minutes longer?
A. Y.es, sir.
Q. When you had gone over this man's feet, did you continue to drive at the same rate of speed, or noU
A. Yes, sit'.
. Q. After you had taken the girls home, did you continue at
the same rate of speed then 1
A. I speeded up then so as to get back around there . as
quick as I could. I was driving, not paying no attention to
the speedometer, between thirty and forty miles an hour.
Q. Between thirty and forty miles an hour?
And vou
didn't recognize who it was laying in tl1e road 1
•
A. I didn't recognize who it was laying in the road. After
I went by, I said, "I'll carry you home and then come back
to see what it is laying in the road. Probably some of my
friends or somebody might see you all in there". That is
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Preston Blankensliip.
the reason I didn't tell at first., Mr. Stanley at first, that I
struck his feet, because I didn't want him to know anything.
Q. That is because you thought there might be criticism,
huhf
A. Yes, sir.
page 126} Q. Now, you say when you got back, what.was
the first tbing you did when you came back'/ .
A. I went there and got Frank and went up there and seen
it was the boy laying in the road. I got out and went and
got Frank and he came and looked at him, said he was dead,
and the best thing for me to do was to report it. I first went
to Dr. Cross's. He had a 'phone, and called him to get him
to call down here. He said his 'phone was out of whack.
Q. Said what 'I
A. Said his 'phone was out of order. .
Q. Now, did you come back just as soon as you left the
girls out at their roads Y Did you come right straight back?
A. Straigl1t on back.
Q. To this boy. Did you know who it was'I
A. No, sir, not that night. I didn't know who it was. I
ain't ever seen the boy over once or twice in my life, I reckon.
Q. Where was his hat or cap there that night?
A. His hat was laying about ten feet above him.
Q. Do you know whose hat that was 'I
A. I don't know. I have been told since it won't his.
Q. Now, when you and Frank looked at him~
page 127 } was be dead at that time Y
A. Yes, sir, he was dead.
Q. You could tell he was not breathing then Y
A. No, sir.
Q. Did you listen at his heart to see whether his heart was
beating or not 7
A. No, sir. I know he was dead.
Q. You may take the witness.
CROSS EXAMINATION.
By 1\lr. ,vatkins M. Abbitt:
Q. How did you happen to go over to Harvey Johnson's,
Preston?
A. I just went by there to see about getting sotnethiug,
about getting him to work for me.
Q. And how did you happen to go over to Buck Megginson's7
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A. Well, some of them over there asked me to take 'em
down there.
Q. Some of the girls asked you to take 'em there 'I
A. They asked me and I said,-They wanted to go down
there, so 1 carried 'em on down there.
Q. All of them wanted to go 'l
A. Yes, sir.
Q. I understood the girls this morning said
page 128 ~ they wanted to go up to the party.
A. Asked about riding around there. It was too
late fo1· the party. They wanted to go down there.
Q. The first idea was to ride around and go by the party.
When you found it was too lateA. I carried 'em down to Buck Megginson 's.
Q. Did you get out 'I
A. Nor, sir.
Q. Nobody got out but Sidney?
A. Sidney.
Q. And how long do you think you waited there,'/
A. I stayed there about two hours.
Q. That's right long to sit in the car waiting for him to
talk, isn't it?
A. Well, I was just estimating it. I didn't exactly know
how long. I would say it's about two hours.
Q. Who was in the car then 'I
A. ~fott and myself and Lucy Turner and Etta ,Johnson.
Q. You fourf
A. Yes, sir.
Q. l\fott was in the back, laying up behind the seat, wasn't
he'/
page 129 ~ A. Yes, sir.
Q. Was he asleep?
A. I don't know whether he was or not. No, not down
there. He was talking. I don't reckon he was asleep.
Q. Then you all came on back, started back home?
A. Yes; sir.
Q. How fnr could you see with your lights?
A. Oh, I don't know. About twentv-five yards, I reckon.
Q. Couldn't see any further than that with your light~¥
A. I reckon it waR about twenty-five.
Q. Had your cnr been tested Y
A. Been tested f
Q. Inspected 'I
- '
A. Not since I hnd it. It was inspected before.
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Q. Did it have an inspection, stamp on it 1
A. Yes, sir.
Q. You don't think you ceuld see but twenty-five yards
with those lights 1
·
A. Just about. The battery was a little weak and the lights

a little dim.
Q. When you run your car and your car is pullpage 130 } ing, the lights would be bright, wouldn't they T
Don't your lights, when you are idling, when you
are running the motor, don't the lights brighten up f
A. If you just let it idle and don't charge the generator,
they really won't brighten up.
Q. You don't think you could see over about twenty-five
yardst
A. I won't paying no strict attention.
Q. 1Nere you looking at the road?
A. I won't paying- no strict attention. I won't thinking of
flndin f! nothing in the road.
Q. How close were you to the boy when you first SRW him?
A. Ten or fifteen feet.
Q. Rigbt up there before you saw him 1
A. Then I cut to my right all I could to miss him.
Q. ,vhereabouts was he1
.
A. In the middle of the road, his feet in the middle of it
and his head laying to the left side.
Q.. His feet laying in the middle of the road and the rest of
the body towards the other side, towards your left-hand side?
A. Yes, sir.
Q. That gave you a full half of the road to go
page 131 } around him, didn't it?
A. You see, his l1ead was laying two feet from
the edge of the highway and his feet coming towards tlle.
middle.
Q. I thought lrn was layin~. not straigl1t, but catabias. He
won't laying; straight across the road?
A. No, ~ir, l1e was laying sort of catabias.
0. I understoorl tl1at if )'OU Etat him straig-ht up wbP.r" hie:;
feet were, lrn w011 ld have been in the middle of the road. That.
would g-ive. v011 the rest of the rond to nnss him on .
..A. I conld have passed him if I hn,1 heen pJtvini:r all"' attention. I won't pnving no strict attentil)n 01· tllinVinP- nhont
it. I WRR ten or fifteen foot away and I cut to the right to
keP.n from m.issino him.
Q. And bow many times did you strike him 1
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A. I reckon I hit him with the front wheel, his feet.
Q. Didn't strike him but one time 1
A. That's right.
Q. How do you account for the front wheels hitting him
and not the back T
A. I cut to the ditch and then whipped it back.
Q. I thought you were afraid to 'go in the ditch.
A.. Cut it over towards the ditch.
page 132 ~ Q. I know you cut it towards the ditch. And
you said you were cutting so fast the back wheels
didn't hit Jiim f Is that what you said t
A. No, sir.
Q. There was only one strike T
A. Only one. I hit a little bump in the middle of the road.
I probably struck his feet.
Q. And the hat was on further down the road from him,
wasn't iU
A. When I come back there and looked, his hat was laying
about ten feet above it.
Q. Towards Stonewall?
A. Yes, sir.
Q. In other words, further down the road than you werP.
. if you had been going from Frank Hubbard's towards StonP.wall, like you were the firsf time. You were coming on and
passed Frank Hubbard's house, towards Stonewall, you got
to him before you got to his haU
· A. Yes, sir, that is the way he was laying when I went back
there. That is tlie way If ound him. Of course, I didn't recognize who he was until I went back there.
Q. You didn't recognize what it was until you went back?
A. I cut out to miss it. I didn't know whether
page 133 ~ it was a man laying there or what it was.
Q. You didn't know what it was at that time?
How did you happen to tell the girls not to say anything
about iU
A. Not to say anything about being in my car to nobody.
Q. You didn't want anybody to know they were in thP
car?
A. That's right.
0. Then, after you struck him, how far is that to StonP.wall T
·
A. I reckon it's about three-quarters of a mile.
Q. Three-quarters of a mile? Where··did you go?
A. I carried 'em on around that way.
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. , Q. Went on t? Sto~ewall and then by Brent Stratton 's T
A. Whole busmess 1s around two and a· half or three miles.
Q. Three miles? It is a little further than that on down to
Stonewall over 'Nallace Bondurant 's road l
A. Wallace Bondurant 's !
Q. Lucy Turner said she lived on Mr. Bondurant's place.
You had to go to two places.
A. I reckon it's his place they live.
page 134 ~ Q. They are living on the old Green place!
A. Little house built on the side of the road
where they live at.
Q. You go hy Mr. Brent Stratton's place?
·
A. Yes, sir, come on back,-the road there·where the sawmill is, turn up the road there.
Q. Approximately four or five miles around there!
A. J, don't imagine it is over three. I never measured it.
Q. When did you tell them not to say anything?
A. When they got out, not to say anything about being in
no car with me.
Q. You stopped and let Lucy out first Y
A. Y~s, sir.
Q. Took Etta to her road Y
A. You see, tl10 road, it is ten or twenty-five feet, ten or
twenty-five or fifteen feet from where Lucy lived on up to
Etta's road. I put her out there and then let Etta out at the
mail box.
Q. You made two stops Y It certain}~· muE:t JrnYe taken you
longer to go three miles, make two stops and tell them not tC\
tell anything about being in the car, than you said.
A. I estimated that it might of.
page 135 ~ Q. It was probably' ten minutes 7
A. It might of been a little more. I couldn't
say. I know it won't over ten.
Q. In other words, you didn't stop Y
A. I come straight back to do all I could for him.
Q. You didn't stop as soon as you liit this thing, thougl1
you didn't know what it might have been? It might have been
a baby in a basket out there.
A. I didn't recognize what it was.. I thought maybe 1t wns
a log or somethin~ laying- in the road.
Q. You did think enough about it to tell them not to let anybody know they were in your car?
A. I just told them not to tell anybody they was in my automobile. I didn't know it was no man until I got around
there. I thought it was a log.
1
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Q. You made a statement to Mr. Stanley the next night,
didn't you?
A. Yes, sir.
Q. You first told him at Stonewall you didn't know anything about it, didn't you?
A. Yes, sir.
Q. Wasn't that what you told himi
·
A. I saw him lying in the road and stopped.
· page 136 ~ yes, sir.
Q. When you came on back down here, after
Mr. Stanley talked to the girls and told you what the girls
had said, you came on up here the next night at the Rudio
Station and you did make a statement, didn't you 7
A. Yes, sir.
Q. Now, didn't you say in that statement to him, "and on
my way back to Stonewall, I was just north of Frank Hubbard's home and I saw a man lying in the road, but I was too
close to him to miss him with my car, so I ran over the man
with my car. So, I told the girls that was in my car I would
take them home and I would come back to where I hit the man
and I did"?
A. I don't think I said it just like that. I said it was something laying in the road and, after I come back around there,
I found out it was a man laying in the road.
Q. I will ask you to read this and see if this is tl1e same
statement you made (hands statement to the witness).
A. (Witness reads statement.)
Q. Just read that over and see if that is the same thing.
A. (Witness reads over statement.)
Q. Is this your signature there, Preston?
A. Yes, sir, I signed that.
page 137 ~ Q. Did you make that statement¥
A. Yes, sir, I made the statement all rig-ht.
Q. Why ·is it different now? Is· your memory not quite as
good now as it was then f
A. I told him I seen somethin~ laying in the road. I didn't
know what it was. When I got back there I found out it was
a boy laying in the road.
Q. Did he write it incorrectly?
A. I don't know.
Q. Didn't he read it over to you .before you signed it?
A. Yes. sir.
Q. "I have made this statement of my own free will nnd
without fear or promise of anyone, after first being told wl1at
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I was charged with, what my rights were and my rights were
carefully explained to me.'' Who signed that 'l
A. Yes, sir, I did.
.
Q. Them, do you say he wrote it wrong or he misunderstood
you?
A. l\Iust have misunderstood, because I thought I told you
all just howQ. As a matter-of fact, we read it over to you after we got
up there, didn't we 1
page 138 ~ A. No, sir, I was standing out in the yard when
you came.
Q. You said just now he was dead when you looked at him.
How could you tell that 1
A. He won't breathing.
Q. You didn't touch him, did you 1
A. I ain't. Frank touched him. I didn't, no, sir.
Q. Did you have a flashlight, lantern or what?
A. No, sir, I had the car lights shining op him.
Q. Car lights a little brighter 1
A. I pulled up there pretty close to him.
Q. :Motor wasn't even running!
.A. No, sir.
Q. Wasn't running 1
•
A. Yes, it was running.
Q. It was bright enough to tell he was dead and wasn't
even breathing 7
·
A. Yes, sir.
Q. That's all.
RE-DIRECT EXAl\HNATION.
By Mr. George F. Abbitt:
Q. You don't deny that you did run over what~
page 139 ~ ever was laying in the road;-that turned out to
be a man, didn't it 7
A. Yes, sir.
Q. Wl1ether Mr. Stanley said yon ran over a man or thought
you ran over a man, you did run over his legs, didn't you?
A. Yes, sir.
.
Q. You don't deny, whether he _used the word "man" or
thought it was a man, you ran over what was there and it
turned out to be a man 7
A. Yes, sir.
Q. Whv clidn 't vou tell the officers that night that you had
run over his feet like you are telling 'em here today 7
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A. ,Well, I thought it would get me in trouble, which it has,
and I thought I 'cl done all I could do for the boy, the way it
was laying there in the ro~d, dead.
Q. You did everything that could have been done, whether
you told him you hit him or not, didn't you 7
A. Yes, sir.
RE-CROSS EXAMINATION.
By l\fr. "\Vatkins M. Abbitt:
page 140 } Q. As far as you know, if it had been sorirn.
body, he could have bled to death before you got
back, ·couldn't he Y
•
A. No, sir, I don't think so.
·witness stands aside.
CLAUDE SMITH, Sworn.
DIRECT EXAMINATION.
By Mr. George F. Abbitt:
.
Q,. Mr. Smith, did you take down the evidence of Officer
Stanley here before Mr. Lester Ferguson on ,June 24th, 1944?
A. I took part of it. I don't think I took all of it.
Q. You took all 9f his testimony but none of the other witnesses?
A. I think that is right. I don't know whether I took all
of his or not. I am not sure.
Q. I will ask you if you will identify that as your transcript, and if you will read the first two questions and answers down to that statement.
page 141 }

By Mr. ·watkins M. Abbitt: Have you got the
original notes on there 7
By Mr. George F. Abbitt: The. Commonwealth Attorney
has been so persistent in relying on statements. I will introduce him, not to impeach .Mr. Stanley, but to read what he
said.
Bv Mr. Watkins M. Abb.itt: If he fs going to make a speech
to the jury, I'd like for him to be sworn (meaning the coun~el for the defense) so he can testify.
By Mr. George F. Abbitt: Mr. Stanley bad in his mind
clearly then what was told him. It's been several months
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and he has investigated a number of accidents. He told you
what he thought was the truth. Then he could tell what he
knew was the truth. That first page is not typed.
Q. That comes from your personal typewriter in the Clerk's
Ofticet
A. I'd say it is.
Q. Mr. Smith, 1·ead the first question, please.
A. (Reading) Question 1. "Mr. Stanley, I believe you were
along with the Sheriff and made an investigation of this accident?" Answer is, "Yes, sir". Question 2. "Tell Mr.
Ferguson what you found t11ere and what was
page 142 ~ said." Answer: "About quarter of four Sunday
morning Mr. McKinney called me and said he had
a report a man was found· in the road near Stonewall and.
was supposed to have been killed, and he and Dr. O'Brien
was going up there. I told him I would meet them there, and
we found this colored boy lying in the road and he was dead.
and his head was about three feet from the left side of the
highway, going north. We stayed there approximately fort·
or forty-five minutes and talked to several people and Mr.
Preston Blankenship waR there at that time and we checked
several cars and we were not able to find anything about thP
accident. We arrested several people for being drunk and
brought them on to Appomattox. We went back about one
o'clock that afternoon and checked several cars and went bv
Mr. Blankenship's and got a drink of water, .and he came out
and seemed to be very nervous about something, nnd he went
with us over to see Preston, and he said his car had not hit
anybody. and he drove up and (ound this man lying there
but he did not touch him with his car. Later on that afternoon we got information that there were two colored girls in
the neig·hborl1oocl that he'd been riding aronnd with, and WP
went to Etta ,Jolmson 's and she said Rhe did not know anvthing about it at all, and she said sl1e was not in
page 143 ~ Blankenship's car and knew nothing about it.·
.
And later on we went and talked to Lucv Turner
and she said that they were in the car and when tl1ey ~ot to
this point. that his car hit somethin~ laying- in the road like a
log, and they kept on ~oin~. and then we came back and arrested the J olm~on A"irl and she made practically the samn
~tatement. and then we wont back to the store and 1!0t Mr.
Blankenship and his brother and Mr. Blankenship m11de a
statement of what he said, and I have l1is statement, which I
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will read if you want me to." Now he reads the statement.
Q. I will ask you if that isn't clipped together with a staple,
anyhow, a transcript of evidence you took down hero on the
24th day of June, this year1
A. That is correct, yes, sir.
Q. Took it down as it was testified to, as far as you were
·able to do it, didn't you 1
A. Yes, sir.
Q. That's all.
No questions by Commonwealth Attorney.
Witness. stands aside.
. page 144

~

By l\fr. George F. Abbitt: The car is here, as
Mr. Blankenship said, in the same condition it
was, outside of the fact that it has been run. The jury might
want to see that, Your Honor.
By the Court: The car is part of their evidence. You gentlemen of the jury may go out to view the car.
The jury retire from the courtroom to view the car.
After viewing the car, the jury returned to the courtroom.
W. J. SMITH, Recalled.
By l\fr. George F. Abbitt:
Q. In looking at the car, that is the car you examined on
the 24th day of June 7
A. Yes, sir.
Q. There is noticeable on the left front fender there a large
place that had been, some time in the past, welded and pnintccl
black. When you examined this car in June, if that I1ad been
welded and painted within the past six or even eight 01· ten
days, you could have readily recognized it,
page 145 ~ couldn't you 7
A. Yes, sir. I think so.
Q. I believe you are still of the opinion tlmt the car ltacl not
been involved in anv ~erions accident. hadn't received a Jiard
lick that was visible on it, at the time you looked at it recentlv? ·
A.· I saw no signs of it.
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By Mr. "\Vatkins M. Abbitt:
Q. How long would it take that paint to dry 'l
A. Well, the paint would dry in an hour or so. There is a
lot of difterence in drying and fading. It would take it a Ion~
time to fade out.
The defense rests.
EVIDENCE INTRODUCED IN REBUTTAL ON BE.HALF
OF THE COMMONWEALTH:
FRANK HUBBARD, Recalled.
DIRECT EXAMINATION.

'.By 1Ir. \Vatkins M. Abbitt:

Q. Frank, I believe you told us this morning you rode down
to Concord and down to Appomattox and back in the car.
A. Yes, sir.
page 146 } Q. Whose car was it? \Vas it in Mr. Blankenship's car7
A. Yes, sir.
Q. How were the lights 1
A. Vv ell, I didn't notice 'em. I didn't sec anything wrong
with 'em as I could see.
Q. Appeared to be normal? "\Vhen he first saw you, what
did he say 1vas laying in the road f
A. It was a man.
Q. Dead or drunk 7
A. Dead or drunk, one.
.
Q. You didn't see anything wrong with the lights 1
A. I didn't see anything wrong.
Q. Nothing unusual about iU
A. Nothing- to notice.
Q. Certainly not enough to call your attention to it 1
A. No, sir.
CROSS EXAMINATION.
By Mr. George F. Abbitt:
0. What model car did he have7
A. A '35.·
Q. Isn't it a fact, Frank, that those older models, or the
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older a car, a car that old, eight or nine years old,
that the glare of an old car is not as b1ight as a
new car, is it?
A. Oh, nor, it is not as bright, but I have seen some of those
old cars blind you so you can't walk.
Q. This car didn't have any such blindin~ lights, did it Y
A. '\Von 't enough to pay no attention to it.
Q. You are satisfied the man was dead when you looked at
himY
A. When I looked at him he was dead all right.
Q. Do you know what time it was?
A. No, sir, I don't have any idea. I.imagine it was around
-I left at 12 :00 o'clock, when I come on ho.me. I was asleep
a little while. I think, I imagine it was along 'round about
two o'clock, I think.
·
Q. That's all.
page 147

~

,vitness stands aside.
SE.HGEANT L. L. STANLEY, Recalled.
DIRECT EXAMINATION.
By :Mr. Watkins l\f. Abbitt:
.
·
Q. Examine that statement, please, (handing
page 148 ~ statement to witness) and I will ask you if that
is the statement Preston Blankenship made up
• there the Sunday night after the accident in question, or early
Sunday morning.
A. Yes, sir, this is the statement.
Q. Will you read that statement to the jury?
A. "On June the 17th, 1~44, late Saturday evening, myself and Sidney Blankenship went to Concord for dinner and
on my way from Concord to Stonewall I went by the home of
Harvey Johnson and got Etta Johnson, Mott Johnson and
Lucy Turner and taken them down to Buck l\fo~ginson 's home
over on James River. And we staved there about two hours
and a half. and on my way back to Stonewall, I was just north
of Frank Hubbard's home and I saw a man lying in the road
but I got too close to him to miss him with my car, so I ran
over the man witl1 my car. So, I told the ~rls that was in
mv car I would take them home anil I would come back to
where I had hit the man, and I did. I then went back to
Frank Hubbard's home and told him that there was a man
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lying in the road that was drunk or had been hit by a car,
and Jfrank Hubbard got up and went down to where the man
was lying and Frank Hubbard said this man is dead. We
then went back to Concord and called Dr. Cross
page 149 } at his home. Dr. Cross said that .his telephone
was out of order and he could not call Appomattox, so we went to Appomattox and reported this to Sheriff
McKinney and went back to the scene and waited;for the
Sher~ff and stayed there until Mr. Stanley got there, and then
went on to my home. I made this statement of my own free
will and without fear or promise from anyone, after :firsf being
told what I was charged with and that my rights were carefully explained to me.''
Q. l\fr. Stanley, was that statement written out down here,
word for word as he said it!
A. That statement was written out. I taken it down just
as he said it. He signed it. Before he signed it, I read it over
to him ·and he read it, and he said it was as near right as he
knew what happened.
Q. He did say he saw a man lying in the road and wasn't
able to miss him?
A. He did everything be could to miss him. He saw a man.
Witness· stands aside.

HEZEKIAH (''BUCK") MEGGINSON (c), Sworn.
page 150}

DIRECT EXAMINATION.

Bv l\fr. ·watkins M. Abbitt:
Q. What is your full name?
A. Hezekiah Megginson.
Q. Are you the one they call Buck? Are you Buck Megginson?
A. Yes, sir.
0. How old are you, Buck?
A. Ahout 42.
Q. Where do you live?
A. J live at Stonewall.
Q. Where were you living this past ,Tune?
A. Between here and there on the place where Mr. Grow
lm~.
Q. Do vou remember whether or not one of tl1e Blankenship boys· and some other people in the car came down to your
0
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house that night, the Saturday night they had this accident
up on the Stonewall Road 1
·
A. Yes, sir, I remember they come.
Q. Do you know about what time t
A. It was nobody came but Preston. He came about 8 :00
o'clock.
Q. About 8:00 o'clock?
A. Somewhere along in there.
page 151 ~ Q. Who came up to the house 7
A. Preston came up.
Q. You didn't see who was with him?
A. I didn't. I asked him who was with him. He said wasn't
anybody with him.
·
Q. How long did he stay there Y
A. He didn't stay there any longer than fifteen minutes,
fifteen or twenty minutes.
Q. Then did the car leave?
A. Car drove off the bridge, over on Stonewall Creek.
Q. The car didn't come to the house 7 I see. Then, after
he went hack to the car, did the car drive on away?
A. Yes, sir.
Q. Did you see him any more 7
A. I don't guess I did. I didn't look out.
Q. Anyhow, they left your house Y
A. Yes, sir.
Q. Did you see him any more that night Y
A. Nor, sir.
Q. You said they stayed about fifteen minutes!
A. As close as I can guess. they stayed about fifteen minutes. It might have been a little bit more.
page 152

~

CROSS EXAMINATION.

By Mr. George F. Abbitt:
Q. Who else was there at the time, Buck f
A. Tom and Preston Bowling.
Q. And you think it wns early in the night that they came>
there?
A. Yes, sir.
Q. Did you notice your watch or anything¥
A. No. sir. I didn't have any time at all.
Q. Didn't have any time Y
A. No, sir, didn't have any clock or nothing.
Q. You were just ~stimatingY

·-·L
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A. Estimating it, yes, sir.
Q. I believe that's all.
Witness stands aside.
The Commonwealth rests.
Judge Flood, counsel for the defense and Commonwealth
Attorney retire to the Judge's chambers to prepare iustruc·
tions.
page 153 ~

By Mr. George F. Abbitt: If Your Honor please,
I ,,rnnt to make a motion that the evidence intro·
duced in this case be stricken out and that the jury then bP
properly instructed there is no evidence before it. The rea.
son of my motion is, as follows:

The evidence here will not support a case of manslaughter.
The Commonwealt11 has not proved that this boy killed thP
victim. Therefore, if they haven't proved he killed him, they
haven't proved he caused injuries to a person, bcin~ the crime
under the statute, which is elementary, ns Your Honor knows.
The act has not been complied with, on the theory that they
haven't proved it was done while this boy was a person, ni::
distinguished from a corpse., and the di:fference is life. They
ha:ve to prove he was a living person, somebody with a pet··
sonnlity, for the reason that a body is not property. It ii::
not property in any legal sense. Here's wliat we find: In the
case of In Re Wong, 2 Fed. 624, the court recites the rule to
be that a dead body is not property. The closest one to our
question today is the case of Griffith versus Charlotte, C. &
A. R. Co., 23 S. C. 25, 39, 55 Am. Dec. 1, which holds as fol.
lows:. "There cannot be a right of property, either absolutE'
or qualified, as to a co1·pse, and the adm~nistrator of de·
ceased has no legal control or authority over his
pag<i 154 ~ dt?ad body." Bishop declares that "there can be
no property in a person deceased and consequently
larceny cannot be committed of his bodv". These decisions
illustrate that it is incumbent upon tlie Commonwealth to
prove tllis man was struck while he was a person, a living
person. The statute shows it could have no other meaning,
else thev would have certainly said so. For that reason, we
make a· motion they have not proven heyond a reasonable
doubt this man was Jiving. They couldn't nrove a cnRe or
manslaughter. That is the reason they conldn 't char!?C him
with it. · If tl1ey can prove he hit him while he was living,
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they can prove he killed him. What would be the court's
ruling if this were a case of death by wrongful act 1
By Mr. Watkins l\f. Abbitt: The answer to that,. Your
Honor, is this: This is purely a case of circumstantial evidence. \Ve have proved that the boy was killed, that he was
struck by Preston. At the time he was struck, the car swerved.
There was only one strike and it is for the jury to say, I think,
as to whether or not we· have made out a case. It is certainly
a strong case of circumstantial evidence, as in the Puckett
case. He was going down the road walking a short distance
from there, we proved. He admitted he saw him. He claims
he was lying in the road. \Ve are not bound by
page 155 ~ his statement that he was in the road, because
the Puckett case so held. In that case it was contended that where you introduce a confession ·of the defendant, in relying upon that the Commonwealth is bound by that,
which the Supreme Court held. Otherwise, in a case of circumstantial evidence, it is for the jury to determine from
surrounding facts and circumstances whether a case has been
made out, and .we have certainly made out a case, produced
enough facts and circumstances. '\Ve have proved first, ai:i
we did in the Puckett case, he denied having any connection
whatever with the accident; told a nu.mher of people he didn't.
Then, later on, he made a partial confession. That is on alJ
fours with the Puckett case. As I said before, the car, at
the time it hit something, lurched. Nobody else was lookinp:
but the defendant. One witness didn't see him, said. she wai:i
looking down the road but didn't see him. The boy, Sidney.
said he couldn't see. The other girl said she wasn't lookin,:?.
That left one who said he saw it. lying in the road, said he
saw something,--didn 't know whether it was a lo~ or wl1at.
In his statement to the Police Officer. which has been introduced and read into the record. be stated that he saw a man
lying in the road: I think, with those facts, we are entitled
to go to the jury. as to w11ethcr or not this has been a case of
hit and rnn or felony. These cases he is talkin~ about are
all about property rights, the ones George hnR
page 156 ~ cited. There are a number of cn~es about pronerty rights and dead bodieR. Oode Section 2154.
Sub-sectiQn 104. is dealing mainly with what happens after
an accident. There is no question about there beirn~ an aP-cident up there. If n man runs into a post and keeps on. that
is an accident. Of course, it is true it must he some propP.rtv.
to come within the section it must be RomP. pronertv damae;c, but the Code in commenting 011 thiR in .TrnneR n!!ain~t
Connnomoea.lth, l.78 Va. 28, says: "It is tlie flight from t]w
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scene, and the failure to give the information required to the
person in charge of the property damaged or succor to the
injured which constitute the completed offense.'' How . it ·
happened, or what he did or didn't do, whether he killed a
man or didn't kill him, has nothing to do with it. The maiu
gist of the crime is fleeing after there has been an accide"rit.
Well, he certainly did that in this case. The law was specifically passed to stop just such things as happen here, so
that people will know and officers will know what has happened.
,
In the old days before tbey had automobiles, we didn't need
this section. A mau couldn't get but so far in a horse and
buggy. Now a man can go hund1·eds of miles in a few hours
afte1: he has an accident.
page 157 ~ I think, even if the man wasn't living when ho
ran over him, he would be guilty of a misdemeanor, wl1ich provides how he shall be punished. It provides
a penalty for failure to stop: "If such accident result only
in damage to property, t)1e person so convicted shall ho
deemed guilty of a misdemeanor and punished in accordance
with Section 4782 of the Code of Virginia.''
Now, I can't find anything in our law at all defining what
property means here, but, as I say, the whole A"ravamen of
the section is to prevent just such occurrences as these after
an accident happens. I believe it comes well within the scope.
intent and purpose of this Section to cover just what we have
said. First, we have cl1arged him with a felony, with being
involved in an accident and injuring Jones or. killing him.
Now,. if it turns out that that is not so, then, of course, he can
be found guilty under that Section of a lesser offense, just
like you charge grand larceny and, if they don't believe they
can convict him of it, they '11 convict him of petty larceny.. If
thev don't find him guilty of housebreaking, they can find him
p:uiltv of a m~sdemeanor or l1ousebreaking. You can alwavsi
convict of a lesser cl1argP. You can nlwnvs convict of a mh':demeanor. Anyhow, that would be up to the jurr
pa~c 158 ~ to say.
By Mr. Geor1?e F. Abbitt: To me it appe.ar~
that it is a rather unconvincin~ ar~ument the Commonwealth
Attorney makes. The language of tlle indictment is pertinent
to the ouestion involved: '' e "' 0 that Preston Blankenshiu
did e e 0 drive an automobile vehicle and t11en and there while
so chivin~ the said vehicle became involvr.rl in nn accidr.nf resulting in personal injuries to Adolphus ,Jones e e 0 .,,- injury
to n ne1·son when it does not carry with it injury to nroperty.
W<' fe<"1 that until thr.y prove life in that man, that he was a

~,
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person,-that is bound to mean a living human being,-w~ .
feel the man could have been dead or he could have bet,n
living.
Hy the Court : Gentlemen, I am going to overrule the motion to strike the evidence, as I think there is sufficient evidence in this case for it to go to the jury. I do not think that
it is incumbent upon the prosecution to prove beyond all reasonable doubt that the deceased was living at the time of thP
collision. The accused, in a statement made by him, stated
that he drove his car over the body., The jury might, in view
of the evidence in this case, in my opinion, reach the conclusion that the deceased was at that time alive and that caused
his death, or the jury might entirely disregard the evideuc~
of the accused as to the position of the body at
page 159 ~ the time of. the collision, due to the evidence of
the accused, which they might not at all believe,
as well as the evidence of the occupants of the car. The fact
remains that the deceased apparently met his death ..from a
violent collision with some moving object, and, under the circumstances, apparently a motor propelled object. That is
all.·
·
By Mr. George F. Abbitt: ,ve wish to save the point by
taking exception to the ruling. ,ve desire to object to· the
ruling of the court on behalf of the theory that the Commonwealth has not made out a case; has not proved directly 01·
by circumstantial evidence that Preston Blankenship was involved in an accident resulting in injuries to Adolphus Jones
while he was living, or in an accident causing his death.
By the Court: That was a motion 7 Motion is overruled.
By Mr. George F. Abbitt: I wish to save the point by takingexception.
.page 160

~

TI1e following instructions were given on hrhalf of the Commonwealth:
"(1)

The Court instructs the jury that the law requirei:: evc.wy
driver of an automobile who has an accident resulting in injuries or death to any person to immediately stop at tJie
scene of the accident. Any person who fails to !'lo stop lrns
violated the law.
Given.

J. W. F.
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(2)
The Court further instructs the jury that if they believ<l
from the evidence in this case beyond a reasonable doubt that
Preston Blankenship was driving his automobile as charged
in the indictment in thh1 cnse and ran into Adolphus Jones,
killing or injuring him as charged and did fail to immediately
stop at the scene of the accident as required by law then you
· should find tbe defendant guilty as charged in the indictment
and fix his punishment by confinement in the penitentiary for
not less than one year nor more than five years, or by confinement in jail for not less than 30 days. nor more than one
year, or by fine of not less than $25.00 no1· more than $5,000.00,
or by both such confinement in penitentiary or in jail and sucl1
fine.

J. Yv. F.

Given.
page 161 ~

(3)

The Court instructs the jury, as a matter of Inw, that in
considering the case the jury are not to go beyond the evidence to hunt up doubts nor must they entertain such doubtfl
as are merely trivial or conjectural. A doubt, to justify an
acquittal, must be a reasonable doubt, and it must arise from
a candid and impartial investigation of all the evidence in
the case, and unless it is such that, were the same kind of
douht interposed in tl1e graver transactions of life, it would
cause a rensonablc and prudent man to hesitate and 11ause,
it is insufficient to justify a verdict of not guilty. If after
considerin!r aU the evidence, you can sav that you have an
nbiclin~ conviction of tlie truth of the charge, you aTP. i::11tisfied beyond a reasonable doubt.

J.W. F.

Given.

(4)
The Court instructs the jury that they arc tl1e sole jud~es
of the weight of testimony of any witness who has testifierl.
before them in the case at bar, and tlmt in ascertaining such
wei(!ht. tlley hnve the right to take into consideration tl1e
credibility of such witness, as disclosed from the evidence,
llis manner of testifying and demeanor unon the witness stand.
nncl his apparent interer-lt, if nny. in the result of the case.
Aml, if thP. jury believe that nny witness has (knowingly and

,
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intentionally) testified falsely as to any material
page 162 } fact, they have the right to disregard all the te~timony of such witness so testifying falsely, or tCl
give his testimony, or any part thereof, such weight only as
the same in their opinion, may be entitled to.
Gi'ven.
(5)
The Court instructs the jury that one charged with crime
may be convicted on circumstantial evidence alone if the jury
believe beyond a reasonable doubt, from said circumstantial
evidence that the person so charged is guilty. Therefore the
Court instructs tl1e the jury in this case that they have the
right to convict the defendant upon circumstantial evidence
alone, if the jury believe from said circumstantial evidence
the guilt of the defendant bas been established beyond areasonable doubt, and the Court further instructs the jury that
circumstantial evidence in criminal cases is not only compotent evidence, but sometimes the only mode of proof.

J. 1,V. F.

Given.
page 163 }

The following instructions we1·e given on behalf of the defense:

"A
The courts instructs the jury that Preston Blankenship is
presumed to be innocent of the charge against him and the
fact he is being tried is no indication whatever that he is
guilty and the refore.• until the evidence proves to you beyond
a reasonable doubt that he committed the crime of wl1ich is is
charged you will find a verdict of not guilty.

J. W. F.

Given.

B
The court instructs the jury that if the evidence in this
case fails to prove beyond a reasonable doubt that Alfonso
Jones was a living person at the time· of" the accident in question then you will find Preston Blankenship not guilty.
Given.

J. W. F.

•".>·.:,;..[
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C

The court. instruct the jury that if you believe the evidence
in this case fails to prove beyond a reasonable doubt that
Alfonso Jones was injured by Preston Blankenship while
he, Alfonso Jones, was a living person, and further if .you
believe that the evidence in this case fails to prove beyond a
reasonable doubt that Preston Blankenship caused the death
or injury of Alfonso Jones as a result of the acpage 164 } cident in question you will find Preston Blanken. ship not guilty.

•

Given.

J.

·w. F.

D
The court instructs the jury that the .mere fact that. Alfonso Jones may have died about the time that Preston Blankenship came along the road at the place of his death is not
. sufficient proof that Preston Blankenship caused his death
or injury.
Given ..

J. W. F."

Judge Flood, counsel for defendant and attorney for the
Commonwealth return to the courtroom.
The Court read the above instructions to the jury and,
after hearing arguments by counsel for defendant nnd attorney for the Commonwealth, the jury retired to the jury room
to consider of their verdict.
page 165}

VERDICT OF THE JURY:

The following motion was then made by counsel for the
defense:
If it please the Court, we move the court to set the jury's
verdict aside as being contrary to and against the law and
evidence in the case, and more particularly for these additional reasons :
1st. The evidence fails completely to prove that the accused caused any personal injury to the deceased as a result
of' an accident within the wording of the statute.
2nd. The evidence has not established that the accused in-
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jured the deceased as a result of an accident while the deceased was a person within the meaning of the statute.
3rd. The evidence fails wholly to prove the accused caused
the death of the deceased as a result of an accident.
4th. For the court's error in giving the instructions offered by the Commonwealth numbered 1 · to 5, inclusive, for
the reasons stated at the time of objections and exceptions..
5th. For the Court's action in overruling the
page 166 } motion to quash the indictment for reasons
stated at the time.
6th. For the Court's error in overruling the motion to
strike out the evidence and. so instruct the jury for the reasons stated at the time of the motion.
·
7th. Because the verdict is not supported by evidence.
By the Court: :Motion overruled.
By Mr. George F. Abbitt: Exception.
End of trial.
page 167 }

And on another day, to-wit:

At a Circuit Court held for the County of Appomattox,
at the Court House thereoft on Monday the 1st day 6f December, in the year of our Lord one thousand nine hundred
and forty-four, and in the one hundred and sixty-ninth year
of the Commonwealth.
Present: The Honorable Joel W. Flood, Judge.
Commonwealth

v.

Preston Blankenship
ON INDICTMENT FOR FELONY.
This day came again the Attorney for the Commonwealth,
and the accused appeared in Court, and the Court proceeding
to sentence him, in accordance with tl1e verdict of the Jury,
and he having nothing to say in his behalf wl1y sentence
should not be pronounced upon him, it is adjudged and ordered by the Court that he be confined in the State Penitentiary of Virginia, for a period of two years, and it ·appearing
that the accused has been on bail, he is entitled to no credit on
his sentence.
Thereupon the accused moved the Court to suspend execu-
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tion of said sentence for a period of sixty days, to enable
him to apply to the Supreme Court for a Sitpersedeas and
·writ of Error, which motion the Court doth grant., and the
accused is continued on bail.
page 168}

CERTIFICATE.

I, Joel W. Flood, Judge of the Circuit Court of Appomattox County, Virginia, who presided over the trial of the case
of Commonwealth of Virginia v. Preston Blankenship, to the
record, testimony and all other incidents of which said trial
this certificate is attached, do hereby certify that the foregoing is a true and correct copy of all testimony, agreemen-ts
and other incidents which were introduced or that occurred
during said trial, including all instructions requested, given
and refused, and questions raise~ and all rulings thereon, including exceptions, grounds of objections to the ndmission
and exclusion of evidence, and of the refusal of the motion to
strike out the evidence with a statement of the grounds of
said motion, and motion to set the verdict aside, and grounds
of said motion.
I do further certify that the said case was tried in the
Circuit Court of Appomattox County, at Appomattox, Virginia, on the 2nd day of October, 1944, and it appears that
the Commonwealth~ by its Attorney, has had reasonable notice of the time and place when this testimony and other incidents of trial would be tendered and presented to the undersigned for certification, which is certified within sixty days
after final judgment.
Given under my hand and seal this 9th day of January,
1945.
JOEL "\V. FLOOD (Seal)
Judge of the Circuit Court of Appomattox County, Va.
page 169 }

I, C. W. Smith, Clerk of the Circuit Court of
Appomattox County, certify that the foregoing
transcript of the evidence and other incidents of tlle trial of
the case of Commonwealth v. Preston Blaukensl1ip, together
with the certificate of the Trial Judge, has been delivered to
and filed with me this 9th day of January, 1945.
C. W. Sl\IITH, Clerk.
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I, C. W. Smith, Clerk of the Circuit Court of Appomattox.,
do hereby certify that it appears by a paper writing filed with
the record in the case of the Commonwealth v. Preston
Blankenship, that notice as required by Sec. 6339 of the Code
was duly given to W. :M. Abbitt Attorney for the Commonwealth for Appomattox County.
Teste:
C. W. SMITH, Clerk.
I, C. W. Smith, Clerk of the Circuit Court of Appomattox
County, Va., do certify that the foregoing is a true transcript
of the record and other incidents, together with the certificate of the Trial Judge, in the case of the Commonwealth v.
Preston Blankenship, lately pending in said Court.
Given under my hand this 9th day of ,January, 1945.
Teste:
C.

,v. SMITH, Clerk.

I hereby approve the foregoing as the record in the above
styled case this 9th day of January, 1945.

JOEL W. FLOOD.
Judge of tne Circuit Court of Appomattox.
The fee of the Clerk of the Circuit Court of Appomattox
County, for making the foregoing transcript is $10.00.
Teste:
C. W. Sl\IITH, Clerk.

A Copy-Teste:
M. B. W~TTS, C. C.
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