RULE 14-BRIEFS.
1. Form and contents of appellant's brief. T he opening b r ief of th e appella nt (or
the petitio n for appeal when adopte d as the opening brief) sh a ll con tain :
(a ) .\ ~uh;cct in,kx and tahk oi ci ta t ion s with ca ses alph:d,t:tically arran g ed .
Citation s o f V irg-inia ca~cs m ust r efer to t he Virginia R ep o r ts and, in addition, may
rd c r to ot her r epor ts containing such cases.
(h) :\ b rid s!atc 1111::11 t of the 111 at.::ria l nroc-,•C'dings in th e lowe r court . t he errors
a ssig nnt. a nd the (Ju e, •i, •n, invol\'1.'<l in tllC' ·:1p pcal.
(t l .\ ckar :md co:,ci,c s !:itemcnt of the ian,, wi th r ,;fe rcn r , , to the p:, g-es oi
the , ,·cord wli,· c til,· ~c i~ :my oo,,ihililv thai 1hl' oth~ r $i<l,; m a v qu ,•, tion the statl'mcnt. \\'h er a t he. fa ct<; an: con trvv crt el it ~huuld l,c , u st a te<!. ·
( d) , \ rg11111,·nt 1n su p p ort of the p o ~itio n of :ip r,cllnn t .
. '1 he br i,·f ~hall be , ig 1,c d by a t kast on e attorn ey n rac tic ing- in this court. g h·i11gl11s acld r css.
T he appe llant may adopt the petition for appl'a l as his openin g b r ief by so stating
in the petit ion, or by gh i11g to oppo~ing coun sd \\'r itten notice of s uch intention
wi th in five days o f the r eceipt by a p pella n t of the prin ted record, and by filing a
copy o f such notic e with the clerk of the ,:ou1"t. :,;/o alle.;cd e rror not ~pccific<l in the
n1><11i11g- !,rid i)r p d 1t11lll i,.>r ;q,J,l'td shall he a clmi tt i:cl ;is a g-t1.1,111d for argum e nt hy
appe llan t on th<' h earinl{ of th~ ca use.
2. Form nnd contents of app ellee's br ief. The b rief for the appcilce s hall contai n :
(a) A s ub.it-ct index and tabl e of citations with c-ase« alphnbctically a r ranged .
Cita tions o f \ ' irginia c:ises 11111st rdcr to the Virginia Reports an rl, in ac1,1:•,on , may
rd,•r to o thc' r r e port~ c011 tai11i11g such caS<>S.
(b) , \ statc:m.:nt o f thr- c:is1.: and 0f lh<' poin ts i1ivol\'L'<l. if the ;q ,pcllec di,ag-rc,·s
wit h the s tatement o f appdbnt.
(,· ) .\ ~, atemu1 I ,·,i :h,· f. H t , wh i..:li ;ir e 11r c,·~-s:1rv !Cl rorrl','. t or :impliiY 1:1c ~lat e m cnt i1 · ;i ppc·llant's· h r id in ,0 far :i, it is d-.ci,tt:d .~rrc>nc·ou s or it!:i;l,·quaie. with app r n p ri., tc· r d , u ne e 10 t be pai:r~s u f I he r<'conl.
(cl) Arg u:ncn t i n support oi t he pos1tio11 o f appclkc.
T lw hrid -$h a ll he $ic:1w d Jiy " ' ka~t one :ittonwy p racticin g· 111 th i,:; court , gi,·ing
hi~ add re ss .
3. R e ply brief. T h t:! rep ly brid (if any) of t he a ppellant sh all rnn tain all t he authorities r1.; lit'd on h\' hi111, 110l rd,·r n·d to in hi, 1w tit"ion or opc11 i11 g- !,rid . In <>!her
r,·.-p r d s ii ,hall con for111 t,, th <.• n ·q11 ir r mc111s for app,·lln.'s brid.
4. T ime of fil ing. (a) Ch:il cases. The openin g brief of the appe ll ant (if t here. be
one in add ition to the pd i1io11 for appc:il) shall he. fi k d in the clnk's oflice withi n
fift ee n days a fter the rec<·ipt hy co11nsel for :ipp<'lbnt of the p rinte d record, bu t in no
cvent k s~ fra n thirtv <l:I\'< bdorr th · fir, t <lax o f th e i:c·l'sion nl wh ich t he c;i-;c
is to lk heard. Th e h r ic(of the appelke s ha ll Iii! fi l,·rl in the ckrk\ office n ot la te r
th clll !<'11 clan hrior"<"• t hC' fir ~! da \· oi thi:: ~,·~sion at w l:irh the ca,,• i, 1,, hl' hc:ircl. Th e
r e pl y hrici ·,, f 1hc np p elb n t shall he r;kd i11 tlw d·rk'~ of1i.:c n0t latc·r th a n t h e cl:i ~·
lkiorc· t h, • fi r~t da y 0f tht• ,c·,,i,">ll at wl1ich the· c:t,<' is to br h!'.'a rd .
(h) Cl'im i na l Cases. I n criminal cases· briefs m11st he fi led with in thC' time gpccifie d
in civi l C'a <cs·; p rovided, howt:vc r , th:t t in thMc c:1ses in which th1• rcrords have n o t
b<·C' n print ..:d an<l ddivercd to cou t1, cl at kagt f\\'en ty -fiYC' <lay ;; before the bcginnin,t
of th e 11l'xt $Cssion c,f the ro11 rt, such cas~s s h all he plncc d at the foot of the d ocket
fo r th:it .,,,. s,ion o f t hl· co u r t, nncl the Co mmo11wc:tl th's b rief s hall he fr ied at lea s t ten
,Jnrs p rior to th(' r:d li11g- of tl!,~ c:,sc. ;,u d i1tc• rq.Jv h rid for th e plai111 iff in c·rror unt
lat ,:-r th:111 th,• d:n bd orc the c ,,,. i, c nll,•cl.
( c) flti1111T11/i~ n of Nn11w'l 11s to fi/i1111. C'ouns , I for oppo,i ni:r p:irti,·s mav fi le with
th (· c h•rh :i ,n-it l(' n ,: 1ip11latio11 d 1an~ing t he till\ (' inr rilinJ:r bri"f, i11 any r a se; pro vid ,:d , IW\\·,,,·,,r. that nll h r i, fs 111u ~t h1: fi k d 11 ()( la ter t ha n t h e cl:1y hd<1rc such ra s,·
is tn Ill.' lw:1 rcl
5. Number of copies to be filed and a elivercd lo opp osing. counsel. Twcn'r cnpi\'s
n f l ,ll"h h ri··i , h a ll be- ti I,,,1 \\ i·h thl' cltrk of th(· c-,,11rt, and a l lt:~,1 tw0 copies mail c' d
o r 1kl il' ~r 1: d t <' 0np,h i ng co11·1 , , I o n or bdorc· the d:,y 011 which tbc hriei i,· li k d .
6. S ize and Type. Hri t .f, shall 1)1• 11i:1e ind1t·, in ku i,;t h an ,! six i11c-1H·< ii i w:•lth . ,;n
a~ to c o 11 fn ri 11 in clim •·as in ns to th L•·p rin tcd n·C'orcl. .in•l s hall b,) p rint•··l in t~·pe not IL·,s
in siz<', a, to heig ht a nd width, t han th<! type in \\'hich th<' rci:nn l i;; prin t~d . Tlw
r1·,·ord 1111111 b,·1· o f th ,: ca ;;C' ;111d nan1t•, of 1·ot111sl'I ,ha ll h,· J.i rintcd on 1111" fro nt cov er n f
a ll hrick
7. Non-compliance , effect of. Th,, cle rk of th i, c,">urt is din·cied n o t to rr c-ci,·<' nr
file a hri (.r w hich fa il s to c,1111 t1 h· with 1he n·<11:in·n11: nt ~ o f this ml<•. Tf nt iiher , i,k
h:i s fi l,:d a pro•,er b ri..-r tli,• c1 11,,· \\.;II not h <' h,:ard. Tf on e. of tllL" P~rtir~ fa il, •o fil e
a pro p e r \sid he c:m 1101 l,l' l .L·a nl. bu t ,lt e r a, ,· will be h eard •·.r pnrt,· u pon tile arg11mrnt of th e ;,art y 1,y whom the brief has !Jccn lile J.
0
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IN THE

Supreme Court of Appeals of firginia
AT RICHMOND.

Record No. 317S
ATLANTIC COAST LINE RAILROAD COMPANY,
Plaintiff in Error,

versu,s
0. B. GATES, SHERIFF AND .AS SUCH ADMINISTRATOR OF THE ESTATE OF ALEXANDER ASHLOCK, Defendant in Error.

PETITION FOR WRIT OF ERR.QR AND
SUPERSEDE.AH.

To the Honora.ble ,Justices of the Supreme. 0011,rt of Appeal.~
of Virginia:
The Atlantic Coast Line Railroad Company, plaintiff in
error, and hereinafter called the de£endant, respectfully represents that it is aggrieved by a final judgment rendered
against it by the Circuit Court of the County· of Chesterfield
on the 8th day of July, 1946, for the sum of $5.,000.00 with interest from th~ 23rd day of November, 1945, in :favor of O. B.
Gates, Admimstrator of Alexander Ashlock, deceased, defendant in error, and hereinafter called the plaintiff.

STATEMENT OF THE CASE.
From the transcript of the record herewith presented it
will_ be seen that plaintiff's decedent was lying prone upon
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the tracks of the James River Belt Line of the defendant railroad company in the nighttime, and was run over and killed
in spite of efforts of the engineer to stop the train, as soon
as he discovered that the_object between the rails was a human
being.. A. motion to strike plaintiff's evidence was made at
the close thereof, and was renewed at the end of all of the evidence, and a motion to set aside the _verdict and render judgment for the defendant non obstante veredicto was made after verdict., and it is to the refusal of the com·t to grant these
motions that error is assigned and judgment for the defendant is asked. However,. if that prayer should not be granted,
a new trial is asked because of errors in the instructions
2i» given and -*refused by the court.
STATEMENT OF THE FACTS.
Plaintiff's decedent was a colored man employed as a
laborer at "\V right Bros. Lumber Plant, situated between Hull
Street and Midlothian Turnpike just outside the City limits
of Richmond in Chesterfield County upon the James River
branch line of the defendant's railroad. Said branch line is
a single track connection road running from Clopton Yard,
to the south of Richmond, to the main line of the defendant at
Meadow, west of South Richmond, and is used for moving
freight cars in and out of Richmond.
Plaintiff's decedent liYed in a shack at the plant during the
week and went to ·wmiamsburg to visit his mother on weekends. At times he drank to excess, and was subject to fainting spells (R., pp. 31, 32, 33, 34).
The track of the belt line crosses Hull Street is a deep
cut and is up grade towards the north for a distance of 1,650
feet, from wbich point it is slightly down grade toward Midlothian Turnpike. The vVright property occupies some 800
to 900 feet., and the mill is at the north end of the property
and the mill is about 2,000 feet north of Hull Street (R., p ..
30).
On the night of Sunday, August 12th, 1945, at ~bout 10:30
o'clock, a colored man, whose clothes answered the description of those of the plaintiff's decedent, was seen sitting on a
rail of the belt line track a short distance north of Hull Street
with a dark object at his side (R.• pp. 60, 61, 62).
A di~sel engine of the def enclant composed of two units,.
drawing a caboose car, left Acea for Clopton Yard via the belt
line for the purpose of picking up a train there. It was in
charge of Engfoeer Cowan and came across Midlothian Turnpike at a. speed of about 25 miles per hour. Brakes were applied at the Wright plant and the speed was reduced to about

· A. C. L. Railroad Co. v. 0. B. Gates, Sheriff, etc.
20 miles per hour (R., p. 41).
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The grade was such that the
headlight did not show the track beyond the summit .of the
grade until the engine had gotten on the down grade. The
3e . •engineer says that he was keeping a lookout and saw
an object about 200 feet ahead of the engine which looked
like an old sack, and, when he got within 50 to 75 feet of the
object, he saw that it was a man, and applied the brakes in
emergency (R., p. 43). The track was on a steep down grade
from the point 1,650 feet north of Hull Street and the man's
body and fragments of his suitcase were found 864 feet i)
inches north of Hull Street .(R., p. 55), and his arm was found
about 15 feet north of the body, hence the point at which hp.
was lying between the rails when struck was about 880 feet
north of Hull Street (R., pp. 55, 60, 61). rhe engineer says
that it would have been impossible to stop the engine on the
down grade if the brakes bad been applied as soon as he saw
the object (R., pp. 44, 45). Actually the train ran from a
point about 950 feet north of Hull Street to a point variously
estimated from 200 feet to 10 feet north of Hull Street, or a
distance of from 750 to 945 feet after the application of the
brakes (R., pp. 25, 45). It was very dark and the estimates
are uncertain (R., p. 46).
Fireman H.J. Fortune testified that he saw the object when
· the engine was about 300 feet from it, that it looked like a
bag used by the section force to hold wooden pegs; that he
and the engineer recognized it was a man lying between the
rails at the same time; that the man's clothing was about the
same color as the track (R .., pp. 76, 77); that the down grade
was the steepest on tl1e line, and that the engirie made a goocl
stop (R., p. 76).
There was evidence that the patl1way along the track was
used by pedestrians in the daytime (R., p. 35). Fireman Fortune, however, says that in the period of almost three years
in which he had been running· over the belt line he had nevc1·
seen anyone walking along the track at night; and there was
no evidence which contradicted llis testimony (R., p. 85). The
accident happened a little after 11 :00 o'clock, P. M. (R., p.
63).
.
4•
*Rule 129(a) of tl.Je Interstate Commerce Commission
requires that engines in road service shall be equipped
with headlights to enable the engineer to see "a dark object
as large as a man of average size standing erect at a distance
of at least 800 feet ahead,'' while Rule 131, as to yard engines,
requires a light sufficient to enable him to see such object
300 feet ahead. Section 3976 of tl1e Code of Virginia requires
the headlight with tl1e aid of a reflector to be of uot less than
500 candlepower.
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I.
I'.laintiff 1s Decedent Tl'as Himself Guilty of Negligence Which
Was the Sole Proximate Cause of His Death.
The night was dark. The track was in a cut, upon the banks
of which grew tall trees. The path along· the track was rough
and there were ditches on both sides of the track.
Plaintiff's decedent was given to drinking to excess. There
is no evidence that he was drunk on the night on which he
was killed, but there is evidence that he was subject to fainting spells. It was therefore negligence for him to take this
dangerous, unlighted path along a railroad in bis precarious
physical Qondition instead of using the paved streets to get
to his destination.
In Tyler, Receiver v. Kelly's Adm'r., 89 Va. 282, a clerk of
the Norfolk & W estex-n Railroad Company, who was subject to
opilectic fits, attempted to cross the railroad tracks a little
west of the Commerce Street crossing in Roanoke. ,Just as he
stepped on the last track, he l1ad a fit and was run over and
killed by a backing· cut of cars, In setting aside a jury verdict
for the plaintiff which had been approved by the trial court,
the Supreme ·Court of Appeals said:
5•

*''In the first place, the deceased was guilty of ne~ligence, in the condition of his health at the time, in gomg
upon the tracks elsewhere than at an established crossing at
all. The plaintiff's own evidence shows that he was 'subject
to fits', which the uncontradicted evidence for the defendant
shows were epilectic fits., an incurable disease, whi.ch is liable
to manifest itself at any time in a suclden ancl complete loss of
consciousness on the part of the subject.''

II.
Plain.tiff's Decedent H1 a..s a .Trespasse1· to Whom No Duty
Was ·Due Except to Re.f1·ai'>i from In..iurin,q Him After His
Presence lforl Been Disco,z,ered. His Negligence Continued Up to the .lf.!Mnent of the bnpact.

·while plaiutiff 's decedent may have acquired a license to
walk along def eudant 's right of way in the daytime, he had no
license to lie down between the rails thereof in the nighttime.
The case of Y-ir,q·inia R~J. <t P. Co. v. TVin.~tead 119 Va. 326,
is directly in point. There a drtmken man was lving on the
track of an eloctric railway in a street in the City"of Norfolk.
The motorman saw an object some 40 or 50 feet ahead which
1
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he took to be a piece of paper or other trash. When within
from 8 to 20 feet from the object, he saw that it was a man
.and applied the brakes, but too late to avoid running over and
killing the man. It was claimed that the electric car did not
llave a proper headlight. The court held that the duty to have
:a proper headlight applied only to ''persons using the streets
in the usual and ordinary way'', and said:
,

* We are further. of opinion, however, that there ·was
no duty of prevision owing by it to persons who might, be"<» "'

cause intoxicated or for any other reason, lie down in practical disguise on or near the track. As to such- persons, the
only duty of a street car company is to use reasonable qare
not to injure them after their peril has been discovered,'' or
would have been discovered bv due care in the use of such
facilities and equipment as were required by their duty" not
to suck persons, but to persons using the streets in some such
way as was to be reasonably expected. When Winstead
6* became *intoxicated and laid down in dangermts prox.
imity to the street car track, he placed himself out of the
class of persons to whom the defendant company owed any
duty of prevision, and brought his case within the reason of
the decisions of this court in 7'1.tcker v. N. & W.R. Co., 92 Va.
549, 24 S. E. 229, and N. <t ff'. R. Co. v.·DU'n-na'loay, 93 Va. 29,
S. E.'698." (The italics are the court's.)
"• '"' • It is unquestionably true, as stated in 2 Elliott on
Roads and Streets, sec. 965, that the use of a street in the
ordinary way can never make one a trespasser; but we are
of opinion that ""here one is situated as was the plaintiff's
intestate in this case, he is not entitled to any higher rights
than if he were in a strict technical sense a trespasser.''
'' In the present case the evidence leaves no room for reasonable men to differ upon the statement that if Winstead ( or
any other man or child) had been standing, or walking, on or
near the track where he was struck, or· making any other
legitimate and customary use of the street at that point, the
headlights would have been entirely sufficient to disclose the
fact from the point at which the object was first seen, and in
ample time for the accident to have been averted.''
In Connelly v. Virginian Ry. On. (W. Va., 1942), 20 S. E.
(2nd) 1885, the same principle was applied to one lying unconscious upon a railroad track which was much used by pedestrians. The appellate coui-t held that the lower court erred
in refusing· to direct a verdict for the railroad companv and
said:
··
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* * We think it far more logical to say that although
when the deceased came upon the railroad company's right of
way, the likelihood is that he was a licensee, but that when he
ceased to use its property in the manner it was obliged to permit, lay down upon its ties and became unconscious, he at
once became a trespasser to whom it owed the duty to refrain
from deliberate or wanton injury.''
"'

6

The court quoted with approval the syllabus froni. Smith,.
et al. v. lnternationaJ & G. I .. R. Co., 34 Tex. Civ. App .. 209., 78
S. W. 556, as follows:
'' A license to use a railroad track as a thoro11g·hfare for
pedestrians does not include a license to use the same for
sleeping and sitting purposes, and persons so using it are
trespassers, to whom the company owes no duty except to use
every means to avoid injuring them after discovering their·
perilous position.''
1•

""A number of cases from other States announce thesame principle,.-among them are:

0. d; 0. Ry. Co. v. Prater's Admr., 251 Ky. 84, 64 S. W.
(2nd) 463.
· Southern Ry. Oo. v. Clark, 27 Ala. App. 244, 170 So. 93.
N. Y. Cent. Ry. Co. v. Green, 105 Ind. App. 90, 15 N. E.
(2nd) 748.
Carpenter v. Kir1i, 345 Mo. 877., 136 S. W. (2nd) 997.
See also:
60 C. J., p. 375, Note 31.
42 Words & Phrases, P. 473.
If, therefore, plaintiff's decedent became a trespasser when
. he lay down upon tl1e tracks of the de.fendant, in the nighttime, the following Virginia decisions are applicable:
·
In Tucker's Adm'r. v. N. & nr. Ry. Co., 92 Va. 549, there
was a demurrer to the evidence which was sustained by tl1e
lower court and the Court of Appeals said:
'' The engineer testified that his train was running fortv or
forty-five miles an hour, its nsnal rate of speed; that he ·was
looking out all the time, and tl1at when about 150 yards distant
he discovered what he took to be an old cross-tic lying· in tbc
ditch, or an old coat; that he lmcl no idea it was a Jmman be-
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ing; that when he first discovered that the object was a human
being he was within thirty-five or forty feet of it~ and imme:diately applied his brakes, but could not possibly have stopped
the train in time to have prevented the accident; that he did
not take his attention off the object after he saw it might be
something serious, and that he dh;covered it was a human
being as soon as he could have done so.''

•

*

"The fact that the engineer saw what he supposed to be an
inanimate object, lying in the ditch at the side of the track,
was not sufficient to impose upon him the duty to take steps to
stop the train. No such degree of caution is required
s• under *the rule to which we have adverted. Railroad
companies would .fall far short of meeting the demands of
the public if they had to stop u henever they saw an. object
lying on the side of the road-bed, for fear it might be a. tres~
passer in d(l/nger. When they have sufficient notice, or sufficient ground to believe that a trespasser is in danger, they
owe him a duty of protection, as far as possible consistent
with their higher duty. to passengers. But when no one is
known or believed to be in danger, they are under no obligation to prepare for what is not anticipated, or to stop and
examine where no harm is sugg·ested by the circumstances.''
(Italics supplied.)
1

In N. & 1¥. Ry. Co. v. Dwnnaway's Admr., 93 Va. 29, a boy
of eleven years, but small for bis age~ was asleep between the
rails in the daytime. The . engineer could have stopped the
train before reaching the object, but did not discover that it
was a child until he was about 160 feet from it. The court
said:

"Upon the evidence in this cause we do not think. that a
jury would have been justified in believing that the company
could have discovered that the object on the track was a human
being earlier than it did, nor that it was possible after it discovered that the object was a hmnan being to avoid the injury. Neither do we think that it was the duty of the railroad
company to check or stop its train until it had discovered, or
by ordinary care and caution, might have discovered, that the
object on its track was a human being.''
There is, however, little difference in the duty due licensees
and trespassers. In neither case is there any dutv of prevision or preparation for their discovery.
..
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In Norfolk&: Western By. Co. v. 8tel}all, 105 Va. 538, some
cars were being shoved over a trestle, which was much used
by pedestrians, without a light and without a lookout on the
rear end of the cars, when the plaintiff was struck. The court
said:
"In yet more recent cases it has been held that a railroad
company does not owe a licensee the duty of blowing its
whistle., ringing its bell, r~nning its engine at any particular
rate of speed or.having a light on its engine. C. & 0. By. Co.
v. Roger's Adm'r., 100 Va. 324, 41 S. E. 732; Williamson v.
Southern Ry. Co., 104 Va. 146j 51 S. E. 195; 70 L. R. A.
1007.
9•
"It is clear, therefore, from the authorities that the
defendant was not guilty of actionable negligence in pushing the train in question over its trestle, and was under no
obligation to keep a lookout on the end of its cars, or, in
anticipation of decedent's presence on the trestle, to provide
for his safety. * * ({I''
In Hawkins, Recei1.,er v. Beecham, 168 Va. 553, Beecham
was a watchman for the receive·rs of the Norfolk-Southern.
At dusk he was walking down the track at a small trestle and
was run over by an engine shoving a box car. A brakeman
with lighted lantern was on the box car, but failed to see
Beecham. The track was much used by pedestrians.
As to licensees the court said :

"* * * They are not wanted, and they know that they are
not wanted. To their incursion the railroad had to submit
because. there was little el~e that it .could do. By courtesy
called licensees, they a.re m fact httle better than trespassers.''
*

•

*

"• • * Neither as to bare licensees nor as to trespassers is
there any duty of prevision. Preparations for their discovery are not necessary, and it is not necessary to have a lookout
on the front car, for such would be a preparation for their
discovery. But where the roadbed is used as a walkwav bv
many people, when this fact is known, reasonable care is necessary-headlights are not; a special lookout is not, neither are
movements in any particular manner, for, as we have seen,
prevision is not required. What is reason~ble care with facilities at hand and under circumstances as they exist, is,
within fair limits, a jury question. * * *""
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· It is upon the authority of the last sentence of this quotation
that the lower court held that a jury question was presented
.as to whether the trainmen '' used reasonable care under all
the circumstances of the case to have seen and avoided killing
this man" (R.~ p. 121).
·
·
It is elementary that the lang·uage of a court must be construed in the light of the facts in the case before the. Court
at the time the language is used. In the Beecham Case a
brakeman was stationed on the front of movement and failed
to see Beecham, although he was walking ( not lying) on the
track, and the court said : '' Had he been looking, he
10• could have seen him. «·n is true it was then dusk; but. it
was not yet too dark.'' Plaintiff the refore contended
that the facts presented a case of last clear chance,-one of
prior and subsequent negligence. But the Court held that
the facts presented a case of concurring negligence in which
the negligence of both parties continued down to the movement of the accident, and hence denied a recovery. By the
same process of reasoning, a like result would necessarily, be
reached in the case at bar, even if there had been any evidence
that the engineer and fireman had been guilty of failing to
keep a lookout.
It is perfectly apparent from the evidence that the train·
-could not Jmve been stopped after the fireman and engineman
Raw the object 200 to 300 feet ahead. For the engine ran about
750 feet ( some witnesses say much farther) after the application of the brakes. It is also evident that the object could not
have been seen before the engine got over the crest of the hill.
for it was 011 an ascending grade up to that point and therefore the rays of the headight were thrown upward. · The man
was lying· between the rails about 770 feet from the crest of
the hill and approximately 8 feet below the level of the rails
ut the top of the grade. The grade was a 10% grade to the
south, or one foot descent in a distance of 100 feet. Hence
the engine would, according to the testimony of Yardmaster
Hudson, have to he about 80 feet on the down grade before
beams of the headlight would fall down the track ( R., p. 94).
Therefore the engfoe would have been about 690 feet from the
object before it could have been seen by the engine crew. As
the engine ran about 750 feet after the application of the
lJrakes, it would seem that there was a very remote chance,imd certainly not a clear chauce,-that it mig·ht have been
stopped if the object had been seen and the brakes applied as
soon as the engine came over· the hill.
11*
*There was no duty to apply the brakes until the object had been recognized as a man ( .T'llclcer oase, supra),
and, if it had been so recognized when first seen, it is highly
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improbable that the train could not have been stopped in time
to have saved him. There was no duty to discover trespassers
'' in practical disguise'' lying on the track. That duty was to
persons using the track in the usual way, L e., standing or
walking, and there can he no doubt that he would have been
seen if he had been so using the track.
The lower court evidentlv treated the case as if it were one
of the last clear chance in which both parties were negligent>
but it overlooked the requirement that the burden of proof
was upon the plaintiff to show that the defendant was negligent and .thaJ it had a olea,r chance to save the plaintiff from
the result ·of his own ne~ligence. It also overlooked the fact
that plaintiff's decedent s negligence continued up to the moment of .impact.
In Hawkins, Receiver v. Brickhou.~e,. 172 Va. 1, 199 S. E.
482, Brickhouse was walking on the track late in the evening ..
The headlight of the engine was not lighted, nor were any
signals given. Neither the engineer or fireman saw him and
he was run down and lost an a.rm. The lower court approved
a jury verdict for $8,000.00. The upper court rendered judgment for the defendant upon the ground that .the plaintiff was
guilty of concurring negligence which existed up to the moment of injury~ citing Southern Ry. Co. v. Bailey, 110 Va.
833.
In Russ v. A. C. L. R.R. Co., 220 N. C. 715, 18 S. E .. (2nd)
130, a recent case from North Carolina, but decided under thesubstantive law of Virginia, since the accident happened in
Virginia, two men, who were employed in a logging camp neat·
Suffolk, Va., went to Suffolk on Saturday night and were walking down the Coast Line right of way on Sunday morning.
One of the men went into the bushes and the other sat
12 9 down on the end of a cross tie with •his elbows on his
lmees, his head resting in the palms of his hands, and
went to sleep. The engineer saw the object and blew for it,
but it did not move. He blew again, and it did not move. Then
he applied the brakes., but did not stop before striking the
man. The lower court directed an involuntary nonsuit, and
the plaintiff appealed.
The Supreme Court bold that the law of Virginia was applicable and said :
"Contributory negligence and the doctrine of the 'last clear
chance' are both parts of the Virginia law. Hawkins v. Brickhoi1,se, 172 Va. 1, 199 S. E. 482; Barnes v. Ashworth, 154 Va.
218, 153 S. E. 711. • * 0
'' * * (+ the judgment of uon suit was cor1·ectly entered.''
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It can hardly be contended that Ashlock was not negligent,
nor ,that his negligence did not continue up to the moment
of iµipact and··contribnte to his injury .and death. We know
that he drank to excess at times .and that he was subject to
fits.· A man answering his description·wi:t's seen sitting on the
track near Hull Street, about 800 feet.· from where he wasstruck a short time before he was struck. To attempt to walk
up .a rough, unlighted track with deep ditche·s on each side
in ~is physical condition was unquestionable ·negligen~~·III.
The Doctrine. of- the Last Clear Chanr.e Has no Application to
·
· · · the Fac.(s of This Case. . .

It is emphatically denied that the engineer or fireman were
guilty of any neg·ligence .whatever.. They- are entitled to the
presumption ·of due care. They were or,t ·the lookout and ·they
acted as soon as they realized that the object they saw was a
human being. The sole proximate eause of the death of Ashlock was the negligence of Ashlock. The doctrine of the last
clear chance is not available to the plaintiff for the ·following
reasons:
:
·
13•

• (1) That doctrine assumes that both parties were
negligent-, and there: .is no :proof of. defendant's negligence here; the duty to use due care to discover applies only
to persons standing or walking on the track, not to trespassers
lying in practical disguise in darlr clothing between the ·rails.
· (2) There was no duty to stop the train until the object
was recognized as a human being and this did not occur until
the engine w'as within 50 to 75 feet of it.
. .
· ·· ·
' (3) There was certainly no chance to sto1j the train when
.
the object was first seen 200 to 300 feet away.
(4) It is hardly possible that tl1e. train could have ·been
stopped if' the object ·had been seen and recognized as a .man
when .the train cai:ne over the .hill, for that wa~ only 770'feet
from the object, and, according to some of the plaintiff~s wit.nesses the train travelled farther than that distance after the
brakes were applied~ Ce1~tainly there was ·no clear chance to
·have ~voided ·the accident.,-there was hardly· a possibility of
~o doing.'
· ·
.
· . (5) Speculation and conjecture, in contradiction ·of the
· :tmown _facts~ wohld 'have to· be· resorted to in order to present
. a: jury. is.sue. ' ·· :.. " ,. · :, I . • ., •
··
'
·
I,.\

l

•

:..

'

\,,

':•

I

1

--The doctrine of the Last Clear Chance under the Virginia
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decisions was discussed with marked ability in the opinion
written by Mr. Justice Epes in· Barnes v. Ashworth, 154 Va.
218. The subject is discussed at pages 240 to 252 of the opinion and the decided cases are divided into two general classes :
( 1) those '' in which the peril of the plaintiff was actually
known to the defendant or ought to have been known to him
from facts and circumstances brought home to his knowledge" and (2) those "in which the defendant owes to the plain~
tiff a duty to keep a reasonably careful lookout., commensurate
with the nature of the agency be is using or operating and the
nature of the locality, and by the exercise of ordinary
14• care ought to have seen or *known of the plaintiff's
perilous situation in time to have avoided the injury by
the exercise of ordinary care.'' Assuming for the argument
that this case falls within the seconcl class, and that there was
a duty as to Ashworth to keep a lookout and that the defend.:
ant was negligent in not keeping a lo_okout ( of which there is
no proof whatsoever),_ the co~rt at pag·e 247 says: ·
''In cases in which (assuming that the def.endant has been
negligent) the plaintiff has also been guilty· of negligence
which continued to the time of the injury and contributed as
a factor thereto, but it is sought, nevertheless, to recover for
the injury under the doctrine of the last clear chance, there
are three questions, which arise in the order below stated, all
of which must be answered in the affirmative before a recovery
may be had:
'' (1) Does the evidence show a state of facts which, under
the rule above stated, make the rule of the last clear chance
applicableY
,
"(2) · If so, does the evidence show a state of facts existing
after the rule of the last clear chance· ·has become applicable,
which presented an opportunity for the defendant by the exercise of reasonable care to avoid the injurv?
'°' (3) If so,, does the evide~ce show that after the oppor~
tunity ~rose the defendant, under all the facts failed to use
ordinary care to avoid the injury!

"If the vrepondera.n-ce o_f the evidence fails to _qfoe an affi.nna~ive am.c:1»-<N" to any one Qf these inqitfrie.~, then contribu..:
tory_ negligence on the 1mrt of the plaint-if!, continuing to the
ti~ie. of. his injw·y, will bat· his_ recovery." (Italics supplied.)
it "is ·asserted with confidence that there is no evidence whatever in .thi~ record from whicl1 an affirmative answer to any
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one of the above requisities can be given,-much less to all
three of them.
And at pag·e 249 the court said:
''In.a case such as this, if the .p1:.eponderance of the evidence,
viewed .as· upon a demurrer fo the evidence, fails to show af..
:firmatively that there was (not might have been) the lapse of
sufficient time after the rule of the last clear chance became
.applicable to afford an opportunity for the defendant, in the
exercise of ordinarv care 'under all the circumstances of
15* the case, to have *avoide.d the injury, the evidence fails
to show a clear chance to avoid the injury, and is iiisttf~
licient to support a recovery.
·· "i
'' Or if the preponderance of the evidence, so viewed, fails
to show affirmatively, with sufficient definiteness to enable;·one
to put his :finger on or to pick out and specify reasonably
definitely, some act, whfoh, after the doctrine of the least clear
chance became applicab]e, the defendant did· or did not do~
which, in exercise of reasonable care viewed from the stand.:.
point of one standing· in the then shoes of the defendant, he
could and ought to have done or omitted to do, which if done
or omitted would have avoided the injury, it is insufficient to
sustain a verdict predicated upon the doctrine of the last clear
ehance.
·
'' As said by Prentis, C. J., in 1¥nshington, etc., Ry. v.
Thompson, 136 Va. 597, at page 603, 118 S. E. 76, 78; 'It should
and must be emphasized that a plaintiff is not entitled to recover under this doctrine upon a mere peradventure. He has
no right to bold the defendant liable merely upon a showing
that perhaps, if the defendant's agents had responded properly, promptly, instantaneously, be might have been saved.
The burden is upon him to show affirmatively by a preponderance of the evidence which convinces the average mind that
by the use of ordinary care, after the peril was discovered,
there was in fact a clear chance to save him. It is insufficient
to show that there was a mere possibility of so doing.' ·
"In applying the rule of the last clear chance it must" al:ways be borne in mind that the rule calls for the exercise of
ordinary care under all the facts and circumstances of the
:case as "they appeared to a person standing at the time in th.e
shoes of the defendant, and not for extraordinary car~ .and
the use of all possible precautions.'; .

*

....

''The last clear chance implies thought., appreciation;·mental
direction, and the lapse of sufficient time to effectivelv act
upon the impulse to save another from injury. ~ * * ''
..
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These principles have be~n consistently f oll~wed: b:y our.
court since BarneR v. Ashworth:, supra. In Virginia Stage·
Lines v. Lesny7 175 Va. 351, it said:.

''in.the pre-sent case the evidence fails to show affµ-matively
that the operatoi· of the bus, by the use of ordin:ary care, after
Lesny's peril was· discovered; had in fact a last cle_ar chance
to save him. At best there was a mere possibility of his do·ing so.''

•see also:

16..

Hendry v. Virginia Ry. cf P. 0()., 130 Va. 2.82..
Virginia·E~.& P.·oo. v.. VtlUnes, 162 Va. 671.
Frazier v~·St&u,t, 165 Va. 68.

IV•
.

.'

•

•

•

•

The Court Erred in the Giviin.(J of Instruc.tio.ns Asked for by
the Plaintiff a1id in Refusing Instnwtio'YlS Asked for
by the Defetndant ..
.Defendant's counsel think it clear that the evidence presented 'in this case did not warrant the submission of the case
to the jury. As was said by the Supreme.Court o~ the United·
States in Pennsy~va;nia R. Co. v. Chamberlain, 228 U.S. 333:
(

.

. ,'We think, therefore, that t11e trial court was ~ight;m. with- -

drawing the case· f1:om the jury. It repeatedly has .been held·
by this court that before evidence may be left to the jury~.
'there is a preliminary question for the. judge:, not whether
there is l#era.l,ly no ei,·idence, bv-t whether there is ·o;ny 'ltpo1~·
which a jury can pr911erly proceed to ,find ti ·verdict for the
party producing it, upon whom the o·m.ts of proof is im,.:.
posed,' '' ( Italic(;I .supplied.)
The sam~ principle' was also announced by this court in the
N. ~ .w. Ry. Co .. .V. Wellons, 155 Va. 218:
I

all

"It is said that
of. these matters. are. for: .the jury and
that our court bas frequently so held. All of· this is true, but
in all cases of this character ~~ere, was. something for the jury
to decide, some issue n~ade by the eviden·ce. . It is .our dutv to
support a verdict when possible, while it, in turn, must he
supported by the evidence. Any other rule would: make of
it a fetish and put away that responsibility which must always

I
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rest upon the c01irt. Code 1919,' s·ectioiis 6251, 6'363 ·; Flanna-

g® v. Mutual Ins. Co., 152 Va. 38, 146 S. E .. 353."
· And as this court said in Virginia E. ~ P. Co. v. Ford, 166
Va. 619, 625 :

. '' * • • we must accept the conclusions of the trial court,
mi.less 'they are plainly wrong o.r without evidence to support
them. If they a.re plainly ·wrong, then plainly they should
not be accepted. The duty which rests upon us is no
17'~ less 8 im.perative in one case thijn in th:e other.'' See
also Hawkins v. Brickhoiise, 172 Va. 1, 13; Pe1ioso v. D.
Pender Grocery Co., 177 Va. 245; C. & 0. v. Butler, 179 Va.
609; Williams v. Green; 181 Va. 707; Perdit~ v. Pa.trick, 182

Va. 398.
Instruction No. 1 (R., p. 109), given at the· request of the
plaintiff, told the jury that· if the engineer saw an object
which he could and· would in the exercise of ordinary care liave
discovered was a man in time ~o have avoided :striking i.t, they
should find for the plaintiff. ··
·
·
. . . ·
· There ,vas no evidence to support this view. · The engineer
saw the object '\vhen he was about 200 feet from it. The :fireman saw _it when about 300 feet from it. 130th tef?tified positively that the train could not have been stopped before reaching it if the brakes had be·en applied immediately. And this
is proven to be true bv the fact that the train ·ran more than
750 feet after t~e brakes were applied. . There was. no duty to
apply brakes until they had reason to believe that the object
was a human being and this ·did not hecome evident until the
engine was withiii 75 to 50 feet from it. Nor were they obliged
to keep a lookout for trespassers lying on the track '' in practical disguise'' i~1 the nighttime. . That Quty applied only to
licensees standing Qr walking on the. track _in the daytime. .
, The effect of the instruction was to invite the jury to disregard the testimony of the fireman and enginee1~ and specu-:
. 1ate whether they could. hav.e seen the object .and have recog:p.izd it as a man in time to, have sto_pped before i:eaching it.
The jury.bad no right to disi'ega1-·d .their testimony and should
:Q.ot have b~~n givon .the opportunity to do so. (C. db 0. Ry.
Co. v. ·Mcvtfin,, 283 U. S. 209.)
The instruction is a good illustration of t.he impossibility
of drawing applicable instructions where there is no evidence
'' upon which a jury can properly proceed. to :fincl a verdict.''
The court refused to give Instruction C offered by tl1e
18* defendant, *which was as follows:
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'~ The Court instructs the jury tliat it was not the duty of
the engineer. to take any measures to stop his engine when he
saw an object 1Jetween the tracks which he thougllt was a sack
or bundle unless and until he discovered that said object was
a human being, and that if they shall believe from the evidence
that the engineer stopped his engine as soon as he discovered
that said object was a human being they must find for the
defendaut'' (B,., p. 112).
In the Tucker Case, supra, the court said: "Railroad companies would fall far short of meeting the demands of the
public if they had to stop whenever they saw an object lying
on the side of the roadbed, for fear it might be a trespasser
in danger." It therefore held that there was no such duty,
and in the Winstead Case, .'Htpra, the court said: "We are
further of opinion, however, that th~1~e was no duty of prevision owing by it to persons who might, because intoxicated
or for any other 1·eason, lie down in practical disguise on or
near the track. As to such persons., the only duty of a street
car company is to use reasonable ca1·e not to injure them after
their pei·il has been discovered, or would have been discovered
by due care in the use of such farilities and equipment as
were required by their duty, 'not to siu;h persons, but to persons using the streets in some sud1 way as. was to be reasonably expected." (The italics are the court's.)
The instruction was based upo.n the T'l.wker and Winstead
cases and stated the law of Virginia accurately.
If Ashlock had been standing or walking· he would have
been seen and warned, b1~t, for the court to allow the jurv to
guess whether he might have been seen lying between the rails
and in clothes the color of tho track, and to guess whether the
tmin could have been stopped if he had been so seen, would
seem clearly to side step tl1e responsibility which a court must
always assume in the administration of justice.
19*
*Similarly Instmction D tendered by the defendant
and refused by the court told the jury that there was no .
duty of prevision or foxesight due trespassers but onlv theduty to refrain from injuring them after their presence had
been diseove1·ed.
The lVinstead, T1tclcer and Dufl-naway cases, su,pro, announce. the prh1ci pie.
It cannot be denied that recoveries have been allowed in
some cases in Virginia i:n which trespassers lying on the tracks
ha:ve been killed, but an analysis of these cases will show that
there was evidence that "after sufficient notice of his danger
the defendant did not exercise reasonable care.'' The case
of Washington. d; 0. D. Ry. Co. v. Jackson, 117 Va. 636, relied
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upon by plaintiff's counsel in the lower court~ was so disting'Uished by Judge Kelly in the Winstead Case at page 329 of
Vol.119 Va.

CONCLUSION.
For the foregoing reasons your petitioner submits that the
judgment of the Circuit Court of Chesterfield County in this
case is plainly wrong and without evidence to support it, and
it therefore prays that it be granted a writ of error and super.sedeas to said judgment and that said judgment may be reviewed and reversed and that :final judgment for the defendant be rendered or that a new trial'be granted if the court
shall be of opinion that snch procedure is proper.. Counsel
desire to state their reasons orallv~ .
Petitioner avers that a confornied copy of this petition was
delivered to "William Old, Esq., counsel for the plaintiff, on the
5th day of August, 1946, and petitioner states that it adopts
this petition as its opening brief. This petition will be :filed
with the Clerk of this Court at Richmond.

A'rI~NTIC COAST LINE RAILROAD COMPANY,
By: J. M. TOWNSEND,
1vL A. COGBILL,
Its Attorneys.
*I, J . .M. Townsend, an attorney at law practicing in
the Supreme Court of Appeals of Virginia., do hereby
-certify that in my opinion the judgment complained of in the
foregoing petition should be reviewed and reversed by said
court
J. M. TOWNSEND,
704 Union Trust Building,
Petersburg, Virginia.
'20*

Received August 5, 1946.

lI. B. WATTS, C1erk.
Received 8/19/46.

c. v. s

September 9, 1946. Writ of error and supersedeas awarded
by the conrt.. Bond $6,000.
M. B. W.
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RECORD:
VIRGINIA:
In the Circuit Court of the Co~nty of Chesterfield.
· Pleas before the Circuit Court of said· County at its July
. term, 1946, to-w:it, on the 8th day of JJl).y, 19.6, ~ the suit
! • .
' . ' ; .°"
I.
'styled,-: .
,i

1

.

•I

'

.

0. B'. Gates,-Sheriff and as such Aq.ministrator of the Estate
of Alexander Ashlock, deceased, Plaintiff,
'
. v.
Atlantic -C.oast Line Railroad Company; a corporation, De..:
fend ant.·
·
·
NOTICE OF MOTION 'FOR JUDGMENT.
BE IT REMEMBERED, that heretofore, to-wit: on the
22nd day· of September, 1945, came the plaintiff and filed in
the Clerk's Office of the said Court his Notice of Motion for
Judgment, which 18 in
following words· and figures, towit:

the .

Virginia:
In the Circuit Court of Chesterfield County.
0. B. Gates, :$heri:f;f and as:such AdIID1¥st!~tor of the Estate
of Alexander Ashlock deceased, Plaintiff,
v.
Atlantic Coast Line Railroad Company, a corporation, Defendant.
NOTICE OF MOTION FOR JUDGMENT.
To Atlantic Coast Line Railroad Company, a corp-oration:
Take notice that on the 8th day of October, '1945, at 10·:00
o'clock, P. M., or as soon thereafter as counsel may be heard,
the plaintiff, O. B. Gates, Sheriff and as such Administrator
of the Estate of Alexander Ashlock, deceased, will move the
Circuit Court of Chesterfield County, Virginia, for
page 2 ~ judg·ment in the amount of FIFTEEN THOUSAND
DOLLARS ($15,000.00) agfiinst you, .Atlantic Coast

.A. C. L. Railroad Co. v. 0. B. Gates, Sheriff, etc.

19

Line Railroad Company, hereinafter called the defendant,
for this, to-wit:
'
That the plaintiff is a resident of the County of Chesterfield, in the State of Virginia, and the defendant is a corportation organized and existing under the laws of the State
of Virg·inia, engaged in interstate and intrastate commerce,
especially in Chesterfield County.
That on or about the 12th day of August, 1945, at about
11 :00 o'clock, P. M., the plaintiff's decedent was lying helplessly upon the railway track of the defendant, sometimes
known as the "Belt Line Track", in Chesterfield County, Virginia, at or near the corporate limits of the City of Richmond, Virginia, at a point approximately 380 feet west of
the intersection of Hull Street with said railway track. The
said defendant, through its agents or servants, was then and
there operating· a certain train, consisting of a Diesel locomotive and a caboose, at about 20 miles per hour, southwardly along- said track, toward the said point at which the
plaintiff's decedent lay prone and helpless upon the said
track. It then and there became and was the duty of the said
defendant to use due, ordinary and reasonable care, under
the circumstances then and ther~ existing, so to operate the
said train as to avoid injury to the plaintiff's decedent, and
to use due, ordinary and reasonable care to discover the plaintiff's decedent lying as aforesaid upon the said track, and to
use due, ordinary and reasonable care to avoid injury to
him. Yet, in disregard of its duty or duties aforepage 3 ~ said, at the time aforesaid, the defendant did then
and there carelessly, wrongfully, recklessly and
negligently operate and run its said train along said track
over and upon the said plaintiff's decedent, with great force
and violence, thereby, then and there, killing· him.
All to the damage of the plaintiff in the sum of FIFTEEN
THOUSAND DOLLARS ($15,000.00) and, therefore, the
plaintiff gives the defendant this notice of motion for judgment1 this 20th day of September, 1945.

O. B. GATES,
Sheriff and as such .Administrator of the
Estate of .Alexam;ler Ashlock, deceased.
By WILLI.AM OLD,
Attorney for Plaintiff.
WILLIAM OLD, p. q.
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And at another day, to-wit: On the 23rd day of November,
1945, the defendant's Plea of Not Guilty was presented in

open Court and filed, the same being in the following words,
to-wit:
Virginia:
In the Circuit Court of Chesterfield.

0. B. Gates, Sheriff and Admr. of Alexander Ashlock,

v.

Atlantic Coast Line Railroad Company.
PLEA OF NOT GUILTY.
page 4 }

The said defendant, by its attorney, comes and
says that it is not guilty of t~e premises in this action laid to its charge, in manner and form as the plaintiff
has complained. And of this the said defendant puts itself
upon the County.
ATLANTIC COAST LINE RAILROAD
COJdPANY,
By Counsel.

J. M. TOWNSEND,
M. A. COGBILL,
Counsel.
And at another day, to-wit: In said Court on the 23rd day
of November, 1945, the following order was entered, to-wit:
0. B. Gates, Sheriff, and as such, Administrator of the Estate
of Alexander Ashlock, deceased,

v.

Atlantic Coast Line Railroad Company, a corporation.
ON NOTICE OF MOTION FOR JUDGMENT.
This day came the parties by their attorneys, and the defendant, filed its plea of not guilty, and issue was joined,
and thereupon came a jury, drawn and selected according
to law, to-wit: W. H. Birdsong, Virgil T. Bowman, Horace
L. Hancock, Karl M. Appleman, H. D. Eichelberger, Jr.,
Norman B. Clay, and Raymond T. Holmes, who were sworn
the truth of and upon the premises to speak, aud the evi-
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tlence of witnesses and argument of counsel having been fully
l1eard, the jury, after receiving the instructions of the Court
.as to the law -applicable in this case, retired to their room to
consider of their verdict, and after some time repage 5 ~ turned into Court with their verdict in the following words and figures, to-wit: "We the jury upon
the issue joined find for the plaintiff and fix his damages at
Five Thousand Dollars, W. H. Birdsong, ]foreman;'' and
then the jury was discharged: Whereupon the defendant,
by counsel, moved the Court to set aside the verdict and enter up judgment for the defendant, notwithstanding the verdict, upon the ground that it is contrary to the law and the
evidence in the case; If that motion be not granted, it moved
the Court to set aside the verdict and grant a new trial, first,
because the verdict is contrary to the law and the evidence
and without evidence to support it, and second, because of
the giving of instructions offered by the plaintiff over the
objection and exception of the defendant; for the refusal of
the court to give certain instructions offered by the defendant, and for the action of the court in amending certain instructions offered by the defendant over the objection and
exception of the defendant; and the Court doth take time to
<!onsider said motion, and this matter is continued.
~

The following· is a Transcript of the testimony
and other incidents of the trial of the above styled
case before the Hon. J. Garland Jefferson, J·r., Judge, and a
jury, on the day last aforesaid, to-wit, on the 23rd day of
November, 1945.
page 6

pag·e 7 } Virginia:
In the Circuit Court of Chesterfield County.
0. B. Gates, etc.,

v.

Atlantic Coast Line Railroad Company.
Transcript 9f the testimony and other incidents in the
trial of the above styled case before .the Honorable J. Garland Jefferson, Judge of said court, and a jury, on N ovembe r 23, 1945.
Appearances: William Old, Esq., Counsel for plaintiff.
J. M. Townsend and M. A. Cogbill, Esqs., Counsel for defendant.
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Reported by ·
A. C. ·Williams-.
page 8 ~

After being examined on the voir dire the jury
was sworn, opening statements were made by the
counsel for the respective parties and thereupon the follow. ing evidence was presented.

' Ma.y it please the Court, I wish to offer in eviMr. Old:
dence the certificate of death filed with the Bureau of Vital
Statistics.
Mr. Townsend: That is all :right..
Mr. Old: It just simply reports that his death was due to
lacerations and contusions due to. a train accident and that
he also suffered a fractured skull and that he was hit by a
train and that his death was due to the fact he was hit by a
·
train.
Note: Filed and marked Exhibit No. 1..
Mr. Old: I also wish to introduce into evidence the report of the Atlantic Coast Line Railroad Company to the
Corporation Commission pursuant to statute.
Mr. Townsend: No objection.
Mr. Old: This is certified by the clerk of the Corporation
Com.mission and it is made by virtue of the statute which
requires a report of each accident to be made and be sworn
to by the Superintendent of Transportation.
Mr. Townsend: For the purpose of the record
page 9 ~ I think I probably better make a technical objection
.
to that as being contrary to public policy.
Mr. Old: There is a case which was just recently-within
the last year or soMr. Townsend : I was in that case.
Mr. Old: In the Circuit Court of Appeals whe1·e a report
just exactly like this was admitted in evidence and the Virginia case I think is complete on that.
Mr. Townsend: That is the reason I made the technical
objection.
The Court: Objection overnded.
I

Note: Filed and marked Exhibit No. 2.
Mr. Old: I wish to introduce in evidence the inten·ogatories which I propounded to. the def end.ant railroad company and the answers of the defendant to those interroga-
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O. W. Carver.
tories. This is not signed by counsel for the defe;ndant as
the oath was waived by me.
Note : Filed and marked Exhibit No. 3.
C. W. CARVER,
a witness called on behalf of the plaintiff, being first duly
sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Old:

Q. You are Sergeant C. W. Carver, of the Richmond Police Force, are you not 7
page 10 ~ A. Yes, sir.
Q. Did you have occasion on the night of August 12, 1945, to go to the scene of an accident in which a
man was killed on the Belt Line track of the Atlantic Coast
Line Railroad 7
A. Yes, sir.
Q. What time did you get there, Sergeant 1
.A. Somewhere between 11 and 12, I don't know the exact
time.
Q. You were notifiedA. We were notified by radio a man had been run over by
the Coast Line engine just out of the city limits. I thought
it was in the city limits at first. We answered the call and
about 380 feet or 400 feet from the intersection of Hull
Street Road and the old Belt Line, which we call the first
Belt Line-it is the first Coast Line track going out of the
city limits-there was the body of this colored man who appeared to be practically as large as I am. We picked up one
pair of socks that had been-two socks together about 40
feet from where the body was lying and pieces of the suitcase were crumpled and strewn along the track; one arm had
been severed from the body and some gentleman whose name
I didn't get told meMr. Townsend: One second. If Your Honor
pleaseThe Court: Don't tell what anybody told you.
Mr. Townsend: That is hearsay.

page 11

~

A. (Continued) All right, sir. We called the ambulance
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and the doctor on the ambulance pronounced the man dead
when he arrived there. By that time Officer Feeback 'bad
gotten there and the body was turned over to :Mimms' funeral
establishment. One piece of the suit suitcase was stuck partially in his body that I removed myself. We went through
his personal clothing to :find out who he was to seek some
form of identification and found out who he was and where
he lived and was informed he worked up the railroad there
and lived in a little shack back of Wright's lumber yard. We
went over there and nobody was in the shack at the time. I
went down to the undertaker's parlor with Mr. Feeback and
called the city coroner, Mr. Wilson, and he went over the
body there and the body was turned over to Mr. Feeback
and Mr. Wilson and they made arrangements what "to do
. with it.
Q. What was the condition of the weather at that time?
. A. It was clear, just a normal ordinary night
· Q. The moon wasn't shining, was it Y
A. I wouldn't like to answer that, I don't remember. I
didn't make a note on that.
Q. What about the atmospheric conditions f Was there
anything· that wouldA. There was no rain or anything of that kind
page 12 ~ falling. It was what you might class just an or~
dinary clear night. As to whether the moon was
shining or anything of that kind I didn't make a note of

that.
Q. Was it dry!

A. Yes; sir.
Mr. Townsend: No questions.
Witness stood aside.
R. E. FEEBACK,
a. witness called on behalf of the plaintiff, being first duly
sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Old:
Q. You are J\Ir. R. E. Feeback, are you not?
A. Yes, sir.
Q. You are a member of the Chesterfield Police, I helieve Y

r.
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R .. E. Feeback.
A. Yes, sir.
Q. Do you recall the incidents of this accident 7
A. Yes, sir.
Q. What time did you get there?
A. I got there about 11 :30. I received the call by radio
about 11 :15 that a man had been run o:ver by a train .at the
.. old Belt Line.
Q. And you got there about· 11 :307
.A. Yes, sir.
page 13 r Q. Sergeant Carver was there when you arrived?
A. Yes, sir, when I arrived Sergeant Carver and two other
-city police officers were there at the scene of the accident.
Q. Did you take into account the distance this body was
from Hull Street?
A. It was somewhere near 400 feet
By Mr. Townsend:
Q. Feet?
A. No; 400 yards; approximately 4.-00 yards.
By Mr. Old:
Q. You mean the body was 400 yards! What did you report?
A. It was 400 yardsQ. Look at your report and see what you wrote!
A. Approximately 380 feet from Hull Street crossing.·
Q. 380 feet from Hull Street crossing?
A. Yes, sir.
Q. So it was 380 feet rather than yards T
A. Yes, sir, that is what I have on the report.
Q. Now do you recall the weather conditions at that time?
A. I recall that the weather conditions were-it was dry,
but it was dark because I noticed I had difficulty in walking
up the railroad track without a light.
Q. Had the locomotives been removed when you got there?
A. Yes, sir.
page 14 ~ Q. So you did not see the locomotive at all Y
.A. No, sir.

CROSS EXAMINATION.
By Mr. Townsend:
·Q. Mr. Feeback, were you at the scene of the accident with .
Mr. Cogbill and me and some of the railroad witnesses!
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A. Yes, sir.
Q. Do you recall that the rails were counted from the place
where it was Y
A. Yes, sir.
..
Q. 33 rail lengths, weren't there I
A. No, 33 feet to a rail length.
Q. And we :figured it out and it was about 800 feet from
the place where the body was fom1d t
A. Yes, sir.
Q. The suitcas·e was-part of it was still there, wasn't it?
A. Yes, sir.
Q. So your report is in error in saying· 400 feet; it was
approximately 800 feet from Hull Street crossing!
A. Yes, sir..

RE-DIRECT EXAMINATION.
By Mr. Old:

Q. When did you step this off1 When did you
page 15 ~ :figure on the distance there Y
.
A. I didn't step it off; I was just there when
it was stepped off.
Q. Who stepped it o:ffY Did Sergeant Carver step it offt
A. I stepped it off at the time of the accident.
Q. You stepped it off at the time of the accident and you
found when the body was there-you stepped it off born the
body to Hull Streett
A. Yes, sir.
Q. At -the time of the accident f
A. I think it was the next day.
Q. And you found it to be 380 feet f
A. No, sir, that is an error here in the printing..
Q. Sergeant Carver said about 400 feet.
A. It is more than that. I am speaking from the Hull
Street crossing.
Q. From the Hull Street crossing north to where the body
wasY
A. Yes, sir, that is right.
Q. Did you hear Sergeant Carver's testimony as to the
distance!
A. No, sir, I didn't pay any attenton to it.
Mr. Townsend: He said 380 or 400 feet.
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R. E. Feeback.
By Mr. Old:

.·
Q. And you reported at the time you made your
page 16 ~ report on this accident-you reported in there 380
feet?
·
A. It is an error on the dispatcher's typing here; it is
yards instead of feet.
Q. It is yards instead of feet?
A. Yes, sir.
Q. Did you step it off at the time?
A. Yes, sir.
Q. And you stepped it off as yards?
A. Yes, sir. I stepped off an average three-foot step, approximately three-foot step.
Q. Did you hear the testimony of Sergeant Carver on that?
A. Yes, sir.
By the Court:
Q. What do you think is the proper distance nowY
A. It is 380 yards. I think Sergeant Carver was going by
my report.
By Mr. Old:
Q. There is a Ii ttle house up on the side of the railroad, I
reckon a tool house or something¥
A. Yes, sir.
Q. Where was the body with reference to that?
A. The body was struck 300 feet I think north of this little
house, approximately 300 feet north of this-I think it is a
sort of garage for the hand car or something like
page 17 ~ that, I am not sure.
RE-CROSS EXAMINATION.
By Mr. Townsend:
Q. That isn't on the side of the railroad, is it, that little
house?
A. Yes, sir, it is on the west side.
A. On the left-hand side going from Hull Street up f
A. Yes, sir.
·
Q. How far is it off of the railroad Y
A. Oh, I would say 6 or 8 feet.
Q. 6 or 8 feet off of the railroad Y
A. Yes, sir.

S~pft!fne
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Ge9rg~ W. '(J eeil.
By the Court:
.. .
Q. Is it a hBu~e us~a in etHUtectiofi
-A. Yl!a, sir~
Q. A railroad house t
A. Yes; sir.

with the railroad T

Witness stood aside.
page 18 ~

GEOBGE W. CEOIL;
a witness called on l!ehalf of the plaihtiff; being
first duly sworn, testifiea 0.s follows !
DIRECT EXAMINATION.
By Mr. Old:
Q. You are Mr. Georg·e W. Cecil, are you not?
A. Yes, sir.
Q. Wh~te do yoll: livt!Y
.
.
A. Ot\t on Hull Street Road· about 8 itiiles from tlie Belt
Line.
Q. Near Midlothian?
A. Yes, sir.
.
.
Q. Dt1 yoti recall this occasion 011 the 12th uf Aug'ust in
which Ashlock was killed?
A. Yes, sir.
Q. rren _tht! juty what you kntlw about iU
.
.A. Well; tlie engineer and th~ fl.ft!man~I believe it was
i~ of them cnnle up tlieie antl asked ttly mot11er4fi-law at
, the tiiiH~~WHtlted to use tlie phone and she said that she _didn't
have one, but that to go ovet to the second door and they
had one, and we weµt over there ~nd the people had gone
-to bed. So she snid if it was anything uigerit she would call
them and the engineer told her he had r~n over somebody
up the track and I don't think the engineer ot firetlian _eitliei'
dtte had been ttp thete theii; they ,vere still down at tlie engine. So my br9ther-in-law and myseif walked flfi
page 19 ~ up the tr3:ck aiitl we ttiet up With :M:r. Jacksen and
I was 1t littl~ bit ahead of both of them fihd this
fellow was still breathing at the time, and I believe iie was
lying face down and ht~ left arm I belleve was lyiiig. up the
track about 15 or 20 feet froth where he was at and the suitcase and all was tore to pieces and pftrt of it was pushed
halfway through him and later on.. the police coii1e up and the
engineer and fireman come back up. The engine was still

A. Q; t. B~ilr0ild O@i

v, 0, B~ Gitel§, Ellerlft, etc.

.GetJrg~ W. OecU.
down there when f gt>t the~ i that was abotlt 15 or 20 feet
from Hull Street.
Q. The engine was about some 15 or 20 feet f rbm iru.11
StreeU
A. Yes, sir.
Q. And it was still there when you got there l
A. Yes, sir.
.
.
.
Q. How far was this engine from the body at that tlmeY
A. I would say about 150 yards or 20Q, anywhere from 150
to 200. I didn't step it off, but approilttUUelj' tllat
Q. Approximately 150 yards?
A. Yes, -sir.
·
Q. When yort went up there yijtt w-aI1tet1. up .{}n the sid~
where-was there a path on the f:;id~ of thftt ri:iiltoad 7
A. I don't recall whether it was or not. I went around
the engine-I know H \vas path eneug'h to get around that
.ancl walked up the track.
.
Q. Are you. familiar with ~hat track ~long ther~ t
page 20 } A. I cross it twice a daf aaek and rorwards to

work.

Q. Do you know whether people generally waik up and
down that track?
A. Yes, I have seen them walk up and down.
Q~ _t\t all .tim~s?
.
.
.A. Yes, sh. n is several patlis crossing it.
. Q. How far is it from Hull Street to Midlothian Pike there,
do :vou

know!

.A. From Hull Street to Midlothian Pike t
Q. Yes, from cross_ing to ~rossing?

.A. 1 haven't the slightest idea.
Q. What was the_ cortdiHon o( tlie weather at that timet
A. tt was norinal; ra tlier dark.

::Bv Mr. Townsend:
"Q. It was a ver~ dark ni~~t, wasn;t iu

A. Yes, sir, norinally darlf.
Q. No moon!
.A. No.
Q. You didn't measure the distance tbei'e of the engine
from Hull Street or the end of the caboose from the body,
did yo1;1 Y
..
..
.A. No, sh\ I didn jt step it off.
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E .. G. Jackso'fll.
page 21 ~

RE-DIRECT EXAMINATION ..

By Ml". Old,:.
Q. You are certain that the engine was about you said 20
feet north of the Hull Street crossing.Y
A. 15 or ·20 feet ..
Q. When you got there t
A. Yes, sir.

t
I

Witness stood aside:..

E. G. JACKSON,
a witness called ·on behalf of the plaintiff, being first duly
sworn, testified as follows:
DI~ECT EXAMINATION ..
By Mr. Old:
Q. Where do you live, Mr. Jackson 7
A. I live at 4509 Stockton Stre·et, South Richmond, Chesterfield County..
Q. How long have you lived there?
A. I have lived there for the past-ever since 1925 ..
Q. And where did you live before thatt
A. I lived in Richmond down on Hull Stre·et, 3103 HuU
Street.
Q. Did you ever live at the point where Wright BrothersA. Yes, sir, we lived back in around 1916 or 1915 along in
there. I lived on the Wright Brothers tract thero
page 22 ~ which is around 30 acres. My father and mother
and all nine of us children lived there and we
farmed that place· for five years, and we used the railroad
track as a means of walkway to Hrrll Street and so forth. It
was a mere cut through there and it seemed to be never any
objection of anybody walking up and down the track. I never
seen any signs. In fact, one night somewhere in those years
we lived there my father was walking up that track in the
path and when the train came down and hit himMr. Townsend: I object to that.
The Court: No, that isn't proper..

~
I
I

I
I

j:

I

By Mr. Old:
Q. Did the railroad ever make any objeetion to the use of
that as a walkway!

,h..

r·I
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A. No, sir, not in the five years I lived there and I used .
.
to work at the Cameron Stove CompanyQ. How far have you lived from this crossing since 1925 ijl
A. Well, 4509 Stockton Street from that crossing is about
one block up and two blocks over.
Q. One block up and two overt
A. Yes, sir.
Q. Are yon familiar with this track and the use people put
it tot
A. Familiar with all the surroundings down there; been
living around there quite a few years.
page 23 ~ Q. Do you know the distance from Midlothian
Pike to Hull Street f
A. Hull Street to Midlothian Pike?
Q. Yes.
A. I would judge around about a mile or a mile and a quarter through there from one crossing to the other; that is, up
the track.
Q. Can you see from one crossing to the other Y
A. Well, I don't imagine .you could because it is a grade·
there.
Q. What is the grade as the railroad approaches Hull
Streett
A. I can explain it to you. It is quite a grade there and
all these years I have been around there they haul heavy
trains through there and most always have to have a pushe1·
to push the train over this grade and that pusher will probably come back down to Acea Yards or somewhere. So you ·
see it is quite a stiff grade all the way up.
Q. Can you see Wright Brothers-the track down to
Wright Brothers?
A. Yes, sir, you can see Wright Brothers from Hull Street.
Q. How far is Wright Brothers from Hull Streett
A. From Hull Street-I don't know so much about tl1e
distance, but I would say about a quarter of a mile.
Q. A locomotive say at a quarter of a mile from
page 24 ~ Hull StreetA. Which will be coming over the hill there and
it will be clear view from Wright Brothers down to Hull
Street, I would say.
Q. Clear· view Y
A. Yes, sir.
Q. And that grade-
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E. G. Jackson.
A. The grade kind of starts leveling off when it gets up

to Wright Brothers. Sometimes right at Wright Brothers'
office when I used to live there this pusher would break
aloose from the engine and the train would go on over.
Q. Now did you go up to the scene of this accident t
A. Yes, sir.
Q. What time did you get there Y
A. I work for the Virginia Electric & Power Company and
though you are supposed to work from 3 to 11 on that shift
there we work kind of to suit ourselves and generally get off
around 10 :30 at night. So I got off at 10 :30 that night and
had to take a bath and catch the street car and when I got
there it was somewhere around 11 o'clock, something like
that. Then as I got to the crossing I noticed the engine sitting there, this Diesel engine, and I was just wondering why
the engine was stopped there, whether they had a wreck there
Qr what was it, and about that time Mr. George Cecil came
running down the road and said, '' Come on, Jack;
page 25 ~ they done killed a man up here''. He is a much
younger fell ow than I am and he just shoved up
the track and I called to the fireman or engineer and said,
'' What is the trouble I'' He said, '' I think we have run
over a man there'', and I got up there and this colored f ellow was lying with his face down with his left arm severed
and laying close to the north rail and he was moving just a
little tiny bit when I got there; I could see just a little faint
indication that it was just a little bit of life left in him and
his arm was up the track about I would say from 10 to 12
or 15 feet; his left arm bad been severed up here (indicating) and was sticking up in the bushes, looked rather spooky
.
sitting up· there.
Q. How far was this locomotive north of :aun Street T
A. I would say 10 or 15 feet.
Q. It was almost at the crossing?
A. Yes, sir. I didn't measure it, but it was somewhere
around 10 or 15 feet.
Q. How far was the body from Hull Street?
A. Well, sir, it is just like this; I didn't measure it off,
but to give you some idea just as to the distance we have
Lawson Street that runs parallel with Hull Street-:-isn't that
rig·hty
Q. Yes.
A. That is one block. '\Vell, I would say to be positive it

~.

A. O. L. Railroad Oo. v.. O. B .. Gates, Shcrriit, -etc.

E .. O. Juckson.

is two blocks if not just a little more, although I
:page 26 ~ did.n 't count any rails or didn )t do any stepping,
but that would be the distance..
Q. Y.ou wouldn't attempt to put it in .feet t
A. No, sir, I wouldn't, but Hull Street and Lawson Street
1·un parallel and that was ·one blook and then e1very bit of another block or .a little more.
CROSS EXAJ4INATION.
By Mr. Townsend:
Q. Mr. Jackson, yon say there is ·a pretty stiff grade from
Hull Street going west--you call that, don't you Y
.
A. Well, going towards the bridge, the Atlantic Co8$t Line
bridg-e going that direction, oowards Midlothian Turnpike.
Q. Going towards Midlothian Y
A. Yes, sir.
Q. And that grade I unde~stand you to say levels out up
there before you get to the Wright plant?
A. Well, I made the stateD1;ent a whileago it is a gtada all
the way from down around the Ctystal Springs up there.
Q. But from Hull Street you can't sea the track up there
about the Wright plant at all, can you t
A. Well, that is just about the top of the hill.
Q. You can see the tops of the chimneys to the buildings,
but you can't see the track f l'om Hull Street coming west at
.all, can you Y
A. You mean the railsY
page 27 } Q. Yes. You can't see the rails.
.lL I don't know just exactly-you can see up
there; that is about the top of the hill tpere.
Q. You have to get to the top of the hill to· see it?
..
A. I was standing at :a:ull Street and you have a clear view
as far as Wright Brothers anyway.
Q. But the hill goes up to a pointA. That hill about breaks off at ,\rright Brothers. The
:statement I made a while ago when the pushers push those
trains up the track they generally would break away from the
,caboose just about ~round in there.
.
.
Q. That is., they have gotten ovet the hill there and it is on
the level?
A. That is right. You know that. as well as I do.
Q. Oh, yes ; I am trying· to get you to say it. It was a very
dark night, wasn't it T
A. Yes, sir. Some of the crew men had brought those
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fuses up there and some of the fellows had flashlights and
were striking matches,. but it was impossible to see anything
what was going on unless you had a light, but the weather
was very clear.
·
Q~ It was almost impossible to judge distances Y
. .A. Very dark. You had to have a light to see. anything
and you had t'o be very cautious walking on the rails.
Q. The headlight to the locomotive was, of
page 28 ~ course, on when you went up the track Y
.A. Yes. That is the first thing I seen when I
was coming from the Hull Street car to the crossing. I saw
the light. I guess that is the first thing that attracted my
attention ·because the way the train was sitting just beyond
the crossing a little bit it was impossible for me, to see the
train until I got there at the crossing. Of course, it is a high
bank there, as you know.
Q. .A high bank on either side t
.A. Yes., sir.
Q. .And where tbis accident occurred it was. tall trees on
each sideY
.A. Where this accident occurred it is trees, yes, sir; it is
swampy and big pines.
Q. Tall trees on both sides of the track Y
.A. Yes, sir, on both sides of the track.

RE-DIRECT EXAMINATION.
By Mr. Old:
Q. Did you notice the headlight on this locomotive r That
was on,, I imagine t
· .A. The headlight was on, yes, sir.
Q. What kind of headlight wa.s itf
·
A. Well now all I know aoout those Deise.l enpage 29· ~ g'ine headlights I know they have a very strong light
·
and I see them coming down the track, but to give
you. any history of those lights, i1ow strong and so forth and
so on, I can't do it.
Q.- You don't know how far vou can see with them Y
A. No, sir. I never rode on ..one of them and I clon 't know.
Q. And you never noticed from passing how far you. could
see!
.A. No, sir.
Witness stood aside.
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,VESLEY WRIGHT,
a witness called on behalf of the plaintiff, being first duly
sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Old:
Q. Mr. ·wright, state your name, please, sir., and your resi~
dence. ·
A. My name is vV esley Wright and I am vice-president and
general manager of vVright Brothers, Inc.; I live in Westhampton, Richmond.
Q. How long have you been connected with ·wright Brothers?
A. Since Wright Brothers was organized in 1932.
Q. How long has Wright Brothers been operating at this
point where you are operating now?
page 30 ~ A. Since July or August, 1936-the summer of
1936.
Q. Where is your plant with reference to Hull Street; how
far from Hull Street?
A. I don't know the distance. Our yard is 800 or 900 feet
long and the plant is at one end. I would say it is 1,800 feet
perhaps, but I don't know the exact distance-1,800 to 2,000
feet from Hull Street to our mill.
Q. 1,800 to 2,000 feet?
A. Something like that; I don't know the exact distance.
Q. Did Alexander Ashlock work for you T
A. Yes.
Q. How long did he work for you?
A. He had worked for us in. Richmond since 1933. Prior
to that time he had worked for us off and on or for someone
working for us since 1916.
Q. Since 1916 !
A. About that time with the exception of the time he was
in the Army.
Q. He was in the Army 1
A. 1917 and '18 and part of '19.
Q. What was his age 1
A. I never knew exactly. probablv 53 to 55.
Q. I see that the report of the .. railroad company to the
State Corporation Commission gives his age as 49. Would
you say.that would be approximately correcU
.
page 31 ~ A. I have no reason to know exactly. I thought
he was a little older than that; that would make
him a little younger, but he never told his age.
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Q. What kind of workman was he 7
A. A. very excellent man, a man that everyone thought a
great deal of.
Q. Was he faithful?
A. Very faithful, unusually so. He was one of the most
reliable employees we ever hacl .
. Q. What approximately did he make!
A. I failed to check that this morning or any ttme recently,
but my recollection is about $35.00 a week. That would vary
somewhat, but in that range.
Q. You would think that would be a fair average?
A. Yes, I think so.
Q. You know nothing about the collision that caused his
death?
A. Nothing at all. I heard it the next day.
Q. Did he live on your plant property?
A. He slept there during the week. He, of course, lived
near Williamsburg and he came up every Sunday night or
Monday morning and stayed there until Fridav or Saturday.
Q. How long has he been staying· there Y
•
A. Since 1936, since the plant was opened at that location.
Q. Do you have other employees that do the
page 32 ~ same thing Y
A. Yes.
Q. About how many of your employees do that f
A. The majority of them and the number varies. We have
had from eight to twenty-five at various times and the majority of them stay there, not all.
Q. Now when they stay there do they customarily use the
railroad track to go to Hull Street or do yon know about thaU
A. I don't know.
Q. You don't know f
A. I really don't know. I know some of them occasionally
might do it because I have seen them do it. I know some of
them don't because I have seen them go other ways, but how
much I don't know.
CROSS EXAMINATION.
By Mr. Townsend:

Q. Mr. Wright, Ashlock's mother lived in Williamsburg,
didn't sheT
A.. Near Williamsburg, yes, sir.
Q. And he would spend his week-ends with her there in
Williamsburg., wouldn't he f
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.A. Yes, .as a rule.
Q. Do you know whether he had been there thi&-this was
Sunday night this accident occurred, wasn't it Y
JJage 33 t A. Yes, I think so.. I have forgotten-yes., I
know it must have been.
Q. And he would usually come back 011 the train, getting
to Richmond about 9 :30, wouldn't he f
A. Yes, sir, in recent years. Prior to that time he used to
.drive. Prior to the gasoline rationing he drove up to in the
last-since 1943 or thereabouts he would come up usually on
that train, getting into Richmond at 9 or 9 :30, whatever time
the C. & O. train gets in.
Q. And naturally he would take the Hull-Street car out, I
imagine, and walk up the railroad track? .
A. I assume so, sir. I never saw him.
Q. Did he lose much time from his work as a rule 7
A. Not often., no, sir.
Q. What would be the occasion of his losing time?
A. Well, he was in the past year-he had a great deal of
trouble with hemorrhoids and lost some time on .account of
that, on account of sickness, but I don't think he lost any other
time. He got time off occasionally and asked for time occa.sionally, a week or two weeks in a year, but he was a very
regular and a very faithful employee.
Q. Was he a drinking man?
A. He drank at times.
Q. To excess?
A. That is a question that is difficult to answer..
page 34 } He would certainly get drunk at times, but not very
often. I never saw him drunk.
Q. Getting drunk would be to excess.
A. Yes, sir, but he has at times told me he got drunk, but
I have never seen him drunk. I know he never drank on the
job; at least, I am confident he didn't. That is my only direct
1mowledge. When I say it is difficult to answer I mean I per~onally never have seen him drunk. He would tell me himself he had been drunk.

Witness stood as1de.

38

Supreme Court of Appeals of Virginia

LAZARUS WALLACE (Colored),
. a .witness called on behalf of the plaintiff,. being first duly
sworn,. testified as f oHows:

DIRECT EXAMINATION.
By Mr. Old:
.
Q. Your name is Lazarus Wallace~ is it not f
A. Yes, sir.
Q. Where do- you live f
A. Wright Brothers Lumber Company.
Q. Do you stay there during the week time t
A. Yes, sir.
Q. Did you work with Alexander Ashlock!
A. Yes, sir.
Q. How long did you and Ashlock work there at
page 35 } Wright Brothers where they are now located Y
· A;· Ever since July, 1936.
Q. Are yoti'familiar with the situation of the track there,.
whether people. use that track as walkways or not?
A. Yes, sir, I am familiar with it.
Q. State what your knowledge is along that line to the
jury1
.A. Concerning people using it Y
Q. Yes, concerning people using that track.
A. ·well, when we moved up there it was a path-walking
path and we used it all the time and I saw other people going·
to and fro. I would sit there and watch week-ends the people
:traveling from Hull Street to Midlothian Turnpike.
Q. Just walking up and down there?
.
A. Yes, sir, women and men, white and colored.
Q. At any special time?
A. No, sir. They moved at night what time I saw them
late in the evening, but all times of the day different times
and in the evening they used it.
Q. At night, toot
A. Well, I have seen them pass the early part of the night,
but I couldn't tell you during the night because I wasn't out
there all the time.
Q. How far is it from Hull Street to Midlothian Pike, do
you know!
page 36 ~ A. I don't know exactly. I wouldn't say it is
over-I would say about three-quarters of a mile
to my judgment; not more than a mile I wonldu 't think. I
don't know.
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Q. What about the grade there on the railroad track? Is
there a grade there?
A. It is a grade. I couldn't say how much, but it is a
gTade.
Q. Suppose you were Htanding on the track at Wright
Brothers, can you see down to Hull Street?
/
A. Yes, sir.
Q. Easily?
A. Yes, sir.
' Q. How far back of Wright Brothers is it possible for you
to see down to.Hull Street on the railroad track?
A. I couldn't say because I haven't ta.ken notice.
Q. But you know you can see from·Wrig·ht Brothers down
there?
A. Certainly I can.
(Recess)

Q. At the time we suspended you were telling about the
situation of the people walking up and down the track there.
Will you tell the jury your knowledge along that line?
A. Well, I explained to you that people traveled backwards
and forth from the time we first went up there and all the
time of day, Sunday and all ; women and men,
page 37 ~ white and co]ored.
Q. Women and men, white and colored f
A. Yes, sir.
Q. And you also stated yon could see down on the railroad
from Wright Brothers to Hull Street all right¥
A. Yes, sir.
Q. You don't know how far back of that you could see?
A. No, I couldn't tell you, not to be exact.
Q. But you could see from Wright Brothers to Hull Street?
A. You say see from Wright Brothers to Hull Street?
Q. Yes.
A. Yes, sir.
Mr. Townsend: No questions.
Witness stood aside.
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·
WESLEY WRIGHT,
being recalled for further examination, testified as follows:
CROSS EXAMINATION (Resumed).
By Mr. Townsend:
Q. Mr. Wright, fa it or not a fact that Alexander Ashlock
had fainting spells at times?
A. Yes.

RE-DIRECT EXAMINATION.
·
By Mr. Old:
page 38 } Q. What was his health other than tha U
A. His health was good, but he was very badly
subject to constipation. I am not a doctor and I may not
use the right words, but he seemed to be subject to autointoxication. When I said he was subject to fainting spells
I bad to take him to the doctor once because he fell out with
it and that proved to be auto-intoxication; that is, I mean
poison within the system, if I use the term correctly; very
iplproper elimination and h~ had dizzy spells som~times more
, or less after that tim~; I don't know how frequently, but I
do know he was subject to that.
Q. Did he lose much time due to his health condition 1
A. Not very mu~h time, no. He lost very little time for
any reason.
Witness stood aside.

W. J. COWAN,
a witness called on behalf of th~ plaintiff, being first duly

sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Old:
Q. You are Mr. W. J. Cowan, are you noU
A. Yes.
Q. What is your occupation Y
A. Locomotive engineer, Coast Line.
page 39 ~
Q. vV ere yon the engineer on the Diesel locomotive which ran over Alex Ashlock T
A. Yes, sir.
Q. Where were yon goingY
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A. I wa.s ~ing from Aooa by way of Meadow to Clopton
to get a train.
Q. Now subsequent to this accident did you state to the
police the speed at which you wel'e tr~v.elingf
A. I did not give the police any information of the speed
I was traveling.
· -··
Q. What speed were you traveling?
A. Well, I came across Midlothian-I was running around
25 miles an hour with the oscillating headlight working and
the regular headlight was on and I blowed for the railroad
erossing there and came on by ·wright Brothers and·I didn't
<mt the oscillating light at all, just left it working across all
those crossings and as I got about Wright Brothers Icut the
speed of the engine down some with the engine brakes.
Q. So you were going about-A. I turned over tl1e hill at Wright Brothers and got past
it and there is a drop in there down a grade and the engine
was going around 20 miles an hour when I started down that
gr&de.
Q. ·wm you state the type of headlight-you say
page 40 } you have an oscillating light and then you have· a
beam light Y
·
A. Yes, sir, a. beam light about 325.,000 candle power.
Q. Do you know the candle power of an ordinary automobile headlight?
A. No, sir, I don't.
Q. How does it compare!
A. This is a great deal-lights more tlrnn an automobile, I
imagine.
Q. 300,000?
A. 325,000 Gandle power.
Q. 325,000Y
A. I think that is right.
Q. So you have a powerful beam light?
A. It must be a good headlight on the engfoe.
Q. Plus the oscillating light?
A. Pin$ the oscillating· light, which doesn't give out Hght
to see; it is only a warning light to motorists and people on
or near the track, to warm them we are coming.
CROSS EXAMINATION.

_By Mr. Townsend:
Q. Now, Mr. Cowan, will you just tell us about this occur-
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rence from the time you left Acea until the engine ran over
Alex Ashlock?
A. Well, we came over-we left Acea I don't,
page 41} know exactly what time, I would have to get my
time book to tell the time we left, but we left Acea
around 10 :30, I imagine, and came to Meadow and crossed
over.
Q. That is, from Acea down to Meadow you were on the
main track?
A. On the main track, yes, sir.
·
Q.. And then you crossed over to the James River branch t
A. That is right.
Q•. At.Meadow?
·
A . .Yes, sir, near the old Belt Line.
Q. Then you were coming on this way. You passed over
first the Belt Boulevard, didn't yon?
- A. Belt Boulevard, blowed for the road crossing there before I got to it and I wasn't running fast across that; I reckon
I was running around 15 to 20 miles an hour across that. I
had just started up, you see, about 35 or 40 car lengths from
Meadow and then we crossed over Midlothian· and I blowed
and had the bell ringing for all of them and crossed over them.
Midlothian has flash lights to warn people we are coming.
I crossed over there and then I went on down to Hull Street,
which I always slow down for the croPsing, but I was a right
good ways from it and I passed Wright Brothers and I was
running a speed around 25 miles an hour and I put the brake
on and slowed it down to around 20 miles an hour., turned it
aloose, just the engine brakes, independent brakes
page 42 ~ which operate just on the engfoe; I didn't have
anything but the two Diesel units and the cab.
Q. Two Diesel units and the cabT
A. Yes.
Q. About what is the length of the Diesel unit Y
.A. Each one of them approximately 50 feet, each unit.
Q. What would be the cab Y
A. About 40 feet, I imagine; I don't know exactly.
Q. The train then would be approximately 150. feetf
A. Something like 140 or 150 feet.
Q. Well, you passed by \Vright 's· place and you came to
the top of the hill there.
A. Well, I came-after I passed it.a little ways, I imagine
three or four car lengths, maybe five car lengths by Wright's
yard, it is some little houses where the labor stays I imagine,
and it turns down a. right steep grade.
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Q. Turns down a steep grade?
A. Yes, sir.
_
Q. Were you keeping a lookout?
A. Yes, sir.
Q. Well, when you started down the grade what was the
first thing you saw on the track?
A. Well, I come down-when we were gofog down the headlight wasn't on the grade-it throws over, don't show down
right away.
page 43 ~ Q. Until you got over the top of the grade you
couldn't see down the grade Y
A. No., sir, not until I turned down and then the light shone
on it and then I saw something, I didn't know whether a bush
-looked like an old sack to be laying down when I got about
50 or 75 feet I seen it was a man with his head lying to the
left rail. I don't know whether his feet were to the right on
the next rail or not, but I saw his head lying to the next
rail and the time I seen the man I put the brakes in emergency. The engine was already shut off.
Q. Can you g·ive us approximately how far you were from
that man when you first saw_ him when you first thought it
was a sack?
A. Ob, I saw him I imagine 200 from him.
Q. You think you were probably 200 feet from him Y
A. Something like that.
Q. And you got within 50 to 75 feet of liim-A. When I seen it was a man.
Q. And you put the· brakes on in emergency right away?
A. Yes, sir. The engine was already shut off, but it has
roller bearings and will roll easy and I shut the engine clear
off before I got to W rig·ht 's.
·
Q. Would it have been possible for you to stop the train
before reaching that man when you first saw him and thought
it was a sack?
page 44 ~ A. No, sir, I couldn't have stopped the engine
I done everything I
before running over him.
could do. If I put it on the first time I saw him it wouldn't
stop because it has roller bearings.
Q. Do you know what the weight of your two units of the
Diesel was?
A. The A unit weighed 230,000 and tl10 B unit weighed
228,000, making·Q. Then you had the caboose on that?
A. Yes, sir.
Q. So there was about half a million pounds of cars there t
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A. Yes, sir.
Q. Engine and car. Then, of course, if you couldn't have
stopped the engine when vou first saw what you thought was
a sack on the tFack you certainly could not have stopped it
when you were 50 feet from it and saw it was a man T
A. No., sir, had no chance in the world. I did everything
I could to stop.
Q. He was lying- between the rails, you say 7
A. His head to the left rail, the way I was going.
Q. What was the color of his clothing?
A. I beg your pardon Y
Q. The color of his clothing.
A. It was about the color of the track; it was
page 45 } dark brown clothing and lie was a ginger cake
darkie, about the color of his clothes.
Q. Now you say you applied your emergency brakes T
A. Yes, sir.
Q. And about how many car lengths did you run before you
were able to stop the train?
A. I imagine I went about five car lengths. From the time
I applied the brakes?
Q. Yes; how many car lengths did you run from the time
you applied the brakes 1
A. I went about six car lengths, maybe six and a half or
seven. I imagine around six and a half.
Q. You estimate a car length is around 50 feet?
A. 50 to 60 feet.
·
Q. Counting the couplings?
A. Yes, sir.
Q. Then you ran about six car lengths, which would be
about 300 feet?
A. Yes, sir.
. Q. When yon stopped about how far were you from Hull
Street?
A. I was about close to 200 feet from Hull Street because
I walked over to call on the telephone. It was around 200
feet.
.
Q. Of course, it was very dark f
page 46 ~ A. It was dark, yes, sir.
Q. And the estimates of distance are obliged to
be approximate?
"
A. Yes, sir. "'\Ve cnn see pretty good. Of course, I cut the
headlight out as soon as I stopped so the people would cross
over Hull Street.
Q. Not to stop traffic there?
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. A.. That is rig·ht. I cut the headlight totally out.
Q. Now how far was the end of your caboose from the body
of this man when you stopped!
A. I imagine it was around two and a half to three ear
lengths, something like that.
·
Q. Did you make a good stop Y
A. Yes, .sir, I made a good stop. It was an emergency, that
is all.
Q. You put everything on it you could Y
A. I just put the brakes in emergency. That is all any of
us can do with the engine shut -off.
Q. What about sand; does that automatically put sand on!
A. Yes, it always puts sand on the track when the brakes
go on in emergency and also takes the engine off the line.
Q. So I understand you to say that even if you had realized .
that was a man when you first saw that object on the track
there was nothing in the world you could do to stop?
A. Not with those heavy engine roller bearings
pag·e 47 } it wouldn't stop.
Q. It wouldn't stop Y
A. No, sir, not before I ran over him.
Q. What about the grade? How steep is that grade?
A. I don't know the pc1rcentage of the grade, only from
what I have seen engineers-heard engineers and people talk
about, roadway engineers, and I would imagine from that
:around 1 per cent.
Q. That is one foot rise in 100 feet?
A. Yes, sir. It is a right steep grade.
Q. Now I understand you went to the telephone Y
A. Well, when I ran over him I pulled the switches outQ. That is to keep anyone from moving the train?
A. So nobody could move the train, and left the train brake
on and come down on the left side of the engine with the
fiashlight, which it was dark, and I met the fireman-just .as
soon as I hit him he ran back through the units., which there
is a walkway, and walked back to see if there was anything
he could do and I met llim at the ~nd of the raboose and I
asked him, '' Did we kill him or what has. happened to him Y''
He said, ''Well, I Raw him move.'' He said, '' I think he is living.'' He said, '' It might have been a. muscle.'' So I told the
fireman, ''You stay witl1 the engine and do what you can do,''
and I told the flagman, ''Let's walk up and call the
pag-e 48 ~ office and get some hf\lp.'' So my flagman and I
went immediately right on away and I reckon within about half a block, maybe a little more, but not much more
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- I will say a city block that we had to go around, walked
from the engine to Hull Street and then walked up and somebody, I didn't know who they were-I went in one house and
they said they didn't have a phone~ but the lady went with us
and we got another party up and I called the yard office and
told them to send the law and the ambulance, I said, "Because we have run over a man.'' He said,. '' All right, Cowan;
I will do that.'' So I walked up and by the time I got backbefore I got,back to where the. body was that I ran into the
doctor and the ambulance and all was coming up to me. I
don't know how they got up there so quick, but they were
coming. So_ I went on up and in a couple of minues the law and.
the doctor and the ambulance- were there.
Q. And tpey told you to move the engine! Did the Yardmaster come when you were there!
A. Yes, sir, I think he did. I am not sure whether he clid
or not.
Q. But you got orders to move your train, didn't you t
A. I asked the law-.J said, '' I ran over the man. Won't
you give me permission to move Y'' In about a minute he said,.
·,, All rig·ht, Mr. Engineman; you go right ahead. We have
the situation under control.''
Q. Did you go back to the bodyY
A. After I called the ambulance and all I did.
page 49 r Q. I mean when you came back from telephoning!
I
A. Yes, sir.
Q. You went back to the body. Did the conductor go back'
with the fireman °l
·
A. They went back as soon as the engine .stopped.
Q. The :fireman went back as soon as the engine stopped?
A. Yes, sir, and I met him at the cab when I went back
before I went to the telephone.
Q. Did you see the conductor back there f
A. He went back with the firemanc I think, and the fireman
met me-by the time I got off the engine and walked to the
cab I met the fireman.

RE-DIRECT EXAMINATION.
By Mr. Old:
Q. Mr. Cowan, how far is it from Midlothian crossing to
Hull Street crossing!
.
A. Well, it is half a mile or maybe a little more; not much.
It is a lit.tie over half a mile.
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Between a half and three-quarters Y
I never have checked it.
You never have actually checked it 1
No, sir.
Q. Can you see when you are coming across Midlothiancan you see to Hull StreeU
page 50 ~ A. I can see there, but can't see Hull Street because it is a down grade that runs off there.
Q: It has been testified here the peak of that grade is at
Wright Brothers' plant.
A. Well, it is a little by it. The grade is :five or six car
lengths where you notice it where you turn down; it drops
off.
Q.
A.
Q.
A.

By the Court:
Q. You mean towards Hull Streett
A. Yes, sir.
Q. In other words, you pass by vVright Brothers before
you get to the top of the grade Y
A. Yes, sir, before you turn down. It may be a little downgrade there but it is not much; we don't notice it much, but
when you get by a little bit as far. as from here to that house
(indicating) about five or six car lengths it drops down.
By Mr. Old:
Q. You stood up in the front of the Diesel locomotive. You
don't sit in the back in the cag like in a steam locomotive, .do
you?
A. No, sir.
Q. How far are you from the g-rotmd when you are in a
Diesel locomotive?
A. Oh, you a re from 10 to 12-10 feet I reckon.
page 51 ~ I don't know exactly, but something like that; maybe 12 ; might be 9. It is around 10 feet.
Q. Now you say you had a very powerful light T
A. Yes., sir, had a good headlight; nothing wrong with the
light and nothing wrong with the safety appliances. The
engine was 100 per cent.
Q. It was safe all the way through 1
A. Yes, sir.
Q. Now this light doesn't just have a beam right down the
track, does it!
A. Yes, sir, it has a beam. They have got a beam. Some
of them you can see half a mile with them if it is level. Of
course, you can't see over a hill ·with them.
/
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Q. Can't see over a hill, but when you start over top of
the hill.A. You can see down if the downgrade is level after the .
train comes over, just like an automobile or anything else,
they -are focused and when it comes over it will throw light
down.
Q. Now coming alon@: there to Hull Street how far away
from Hull Street does that beam focus on Hull Street?
A. When I turn over the hill it will focus right on across
Hull Street.
Q. How far is
right Brothers from Hull Street, do you

,v

knowY
page 52 } A. I imagine around 15 box car lengths-around

12, I imagine. I don't know exactly.
Q. You don't know exactly?
A. No, sir, but it is approximately that.
Q. Say around 2,000 feet or 2~500 feet t You wouldn't say
that is wrong, would you?
A. I think it is 2,500 feet-you mean from Wright Brothers?
Q. Yes, to Hull Street.
A. No, that would be a right long distance, 2,500 feet.
Q. About 2,000 feet then T

A. Something like that, I imagine.
Q. Something like 2,000 T
A. 1,800; something like that.
Q. You don't know exactly, of course?
A. No., sir. I am just estimating now. It is about 12 or 14
car lengths in there or 12.
Q. Was the night drv1
A. Yes, sir.
·
Q. Was the night clear f
A. Clear, dark night.
Q. A clear, dark nightf
A. Yes, sir, very dark.
Q. · With your headlight or track light you can see all right,
ean't youT
A. Yes, the headlight gives you light any time
page 53 ~ unless it is foggy or raining or bad weather.
Q. And there was no fog situation that night?
A. No, sir.
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RE-CROSS EXAMINATION.
'By Mr. Townsend:

Q. Does the braking system work better in the day-time
or at night or is there any difference?
A. There is not much difference.
Q. Does dew collect on the rails to any extent t
.A. Yes, sir, very much sometimes.
Q. Sometimes very much?
A. Yes, sir.
.
Q. Did you notice that night whether there was any dewf
A. I didn't notice. We were all busy and I don't know
whether it was dew on .them or whether dry.
Witness stood aside.
M:r. Old: The plaintiff rests.
Mr. Townsend: I would like to make a motion, if Your
Honor please.
Note : The jury retired from the courtroom.
Mr. Townsend: If Your Honor please, we move
strike the evidence. The plaintiff and bis witnesses proved it was utterly impossible to stop
that train after the object was seen on the track even if he
had applied the brakes in emergency immediately as soon as
be saw it. We therefore move to strike the evidence on the
ground that no negligence has been shown, that the evidence
shows that the plaintiff's decedent was not walking on the
track, but was lying down on the track and hence did not
have the status of a licensee, but had the status of a trespasser on the track. Although he may have had a license to
walk along the track, he certainly had no license to lie down
on the track and we therefore think that the plaintiff has
proved no negligence whatsoever and that the evidence should
be struck.
·
page 54

t to

Note : The motion was argued at length.
The Court: The evidence is in a very unsatisfactory condition as to all these things. For that reason I am going to
overrule the motion to strike the evidence and go on with
the case and then I can act on it if the jury bring in a ver..
diet against you.
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Mr. Townsen.q: All right, sir-; we except..
Note : The jury returned into the courtroom.
I

:Mr. Townsend: :May it please the Court, we have agreed ,
that this plat of the James River Belt Line between Hull
Street and :Midlothian Turnpike shall be introduced in evidence.
page 55

~

Note : Filed and marked Exhibit A.

R. E. FEEBACK,
being recalled on behalf of the defendant, testified as follows:
DIRECT EXAMINATION.
By Mr. Townsend:
•
Q. :Mr. Feeback, did you meas~re the distance from the
place the body was to Hull Street!
A. Yes, sir, I measured it from Hull Street to the place
where the body was.
Q. That is the same thing. You measured it by rail
lengths, didn't you Y
A. Yes.
Q. How many feet are there in a rail length Y
A. 33 feet.
Q. And how many rail lengths was it!
A. 26.
·
Q. Multiplying· that out-you had a slight plus there ..
A. 6 feet 9 inches.
Q. So that 26 rail lengths would give you 858 feet¥
A. Yes.
Q. And 858 feet plus 6 feet 9 inches would make 864 feet
9 inches as the place where that body was found from Hull
Street? That is right, isn't it?
A. Yes, sir.
page 56 ~ Q. You have the original record there in front
of you?
A. Yes, sir.
Q. You are not testifying from the original report, but
testifying from the original record¥
. A. Made the day following the accident.
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Q. If it was given as feet in your report, that was an
error, wasn't it?
A. Yes, sir, that is an error.
Q. And I understood you to say Mr. Caryer got his :figures
from your report?
A. Yes, sir.
Q. In which he said it was 380 to 400 feet. He meant that
to be in yards, didn't he Y
A. I don't really know. The measurement that is in the
report is an error. I don't know why it got in there.
Mr. Old: I bbject to testimony from Mr.· Feeback as to
what Mr. Carver meant.
The Court: No, I don't think he can say that.
By Mr. Townsend:
Q. But do you know yourself those are the correct figures?
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Old:
Q. Mr. Feeback, when did you make this measurement Y
A. At 2:15 P. M. on August 13th.
page 57 ~ Q. August 13th Y
A. Yes, sir.
Q. And you found it was 26 lengths there f
A. Yes.
Q. Do you know anything about the grade of the railroad
there?
A. I know there is a grade, I don't know how much.
Q. How far can you see down the track there?
A. From the grade you can see all the way down to Hull
Street; in fact, beyond there.
Q. Can you see down to Midlothian crossing?
A. You mean from Hull Street 1
Q. From where you were-where this body was Y
A. From the Hull Street crossing you couldn't see the
Midlothian crossing.
Q. Couldn't see all the way to the Midlot1lian crossing Y
A. No, sir.
Q. You didn't measure to see how far you could see?
A. No, sir, I didn't. I just measured to the ,man's head.

52

Bup-reme Court of Appeals of Virgima.

B. E. Feeback.
Q. How far was the point this man was located-how far
was it from Wright Brothers!
A. I don't know definitely.
Q. Do you know how far Wright Brothers is from Hull
Street?
~
page 58 ~ A. No, sir, I don't have the exact figure.
Q. You weren't right at W1·ight Brothers where
he was, were you Y
A. No, sir; we were just south of Wright ::Brothers.
Q. Son.th of Wright Brothers f
A. Yes, sir.

By the Court:
Q. In other words, toward Hnll Street from Wright
Brothers?
A. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr. Townsend:.
Q. Mr. Feeback, you say you can't see the Midlothian
crossing from Hull Street crossing?
A. No, sir~
Q. You can see up the track to where the grade levels off?
A. Yes, sir.
Q. But can't see the tracks beyond where the grade levels
off?
A. No, sir.
Q. Amd you can2t see the tracks at Wright Brothers' place
from Hull Street, can you--can 't see the railroad tracks
which a:re on a. ridg-e i You can't see the tracks
page 59 ~ in front of Wright Brothers?
A. I don't quite get what you mean.
Q. Standing at the Hull Street crossing you can see the
tracks up to the top of the grade 1
A. Yes, sir.
Q. But y011 can't see· them aftel' the top of the grade because they all'e 001 a. }evel and the hill dirops on off ·f
A. That is right.
Q. So you can't see the tracks at W1right Rll'othe1rs' plant
from Hull Street at all; you can't see except up to the top
of the grade,?
.
A. TJlp. to tlllle top of the. grade.
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Q. And you don't know how far the top of the grade is
from IIull Street!
A. No, sir.
Q. And you don't know how far it was to the top of th.e
gTade from where the body was f
A. No, sir.
Witness stood aside.

page 60 ~

MRS. E. G. JACKSON,
a witness called on behalf of the defendant, being

first duly sworn, testified as follows:

DIRECT EXAMINATION.
.By Mr. Goghill:
Q. ·what are your initials?
.A.. Mrs. E. G. or Virginia.
Q. Where do you live!
A. 4509 Stockton Street ..
Q. In Chesterfield County!
A. That is right
Q. How far is that from the Hull St:reet CTOssing of the
old Belt Line of the Coast Line?
A. My home?
Q. Yes.
A. I reckon about three blocks.
Q. Were you in that neighborhood ~n Aug·1mst 12.th last?
A. I was going· on to work at 10:30, my daughter and my
son-in~law and two little girls with me.
Q. 10:30 at night?
A. Yes, sir. As we passed on over the- :irailroad we ilaw
this man sitting in the light enough so we could see...
Q. How far was he Y
A. I couldn't tell you the distance, but far enough tE> see
it was a colored man and he had on a light shirt and dark
pants and hadi a black object sitting by him and
J)age 61 ~ he was sitting on the inside of the rails loolfing towards the city.
Q. And the light from HuH Street would give ycm snffident light?
A. Yes, sir, we could see him and he was in kind of a
slumped condition.
Q. How far was he from HU!ll Street, would yo-m; say 1
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A. I conldn 't tell exactly..
Q. Across this room Y
A. Yes, I reckon across this room because the light shines
up the railroad track. My son-in-law could have told you
the distance, but I have forgotten it. I gave it to Mr. Feeback.
Q. Is your son in the armyY
A. Yes, sir, he is in the army.
CROSS EXAMINATION.
By Mr. Old:
· Q. You don't know who. that was that you saw, do you Y
A. No, I don't know who it was and I didn't know it until
the next morning my husband came home and told me a man
had been:. killed and he told us the description of this man
and that answered to the man we saw sitting there.
Q. How far was he sitting up the track from Hull Street f
A. I don't know. The light is right at the crossing and
we were nearer to him on that side of the road
page 62 ~ and he was sitting up-my husband maybe could
tell the feet. Mr. Feeback had it, I think, but I
don't know how far.
Q. Was it 100 yardsf
A. It wasn't that far, I don't think.

BY. the Court :
Q. ·Can you point out anything t
Mr. Cogbill : ·She testified the distance across this room.
A. I think the distance across this room and from the light
we could see it was a colored man.
By Mr. Old:
Q. And that was 10:307
A. Exactly 10 :30 because I catch the car at 10 :30.
By Mr. Cogbill:
Q. And he had a dark object beside him t
A. Yes, sir, I think so.

By Mr. Old:
Q. He had on a white shirt Y
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A. No, but it was lighter than his pants and he was sitting in a slumped position like that (indicating).
Q. He was sitting?
A. He was sitting on the rail with his feet inside of both
tracks looking towards the city.
Witness stood aside.
page 63

r

W. J. JONES,

a witness called on behalf of the defendant, being
first duly sworn, testified as follows :
.
DIRECT EXAMINATION.
By Mr. Townsend:
Q. Mr. Jones, what is your position f
A. Yardmaster.
Q. How long have you been Yardmaster?
A. About ten years.
Q. Where were you on the night of the accident to Ashlock?
A. I was in the yard office, which is located on Cowardin
·
Avenue and Semmes Avenue.
Q. When was it you first heard about it¥
A. A few minutes after 11 o'clock; I would say approximately 11 :20.
Q. What did you do when you heard about itY
A. I was informed through the crew dispatcher-the crew
clerk that he had just received a message from Engineman
Cowan that he had injured a man near the Hull Street crossing. I directed the crew clerk to notify the police department and ask them to call the ambulance. He was doing that
on his telephone and I immediately called Dr. Apperson to
report to the scene, giving him a description of the location,
and he promised he would go there immediately. I met him
on the way I would say half a city block from the
page 64 r Hull Street crossing. We drove up there about
approximately the same time.
Q. Did you go up to the scene of the accident 1
A. Yes, sir.
Q. About how far was it from Hull Street?
A. Well, nearly two city blocks. I would say close to 800
or 900 feet.
·
Q. Have you seen this plat of the James River Belt LineT
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A. I don't recall having seen it recently, sir.
Q. I can orient you here. This is the Hull Street crossing?
A. Yes, sir.
Q. The plat is on a scale of 200 feet to the inch. That is
the Hull Street crossing. Now this is a private road into
the Wright Brothers plant.
A. If you were to turn this around that would give you
exactlyQ. No, the other way is right.
A. All rig·ht.
Q. You want to g·et the way the track runs T
A. North and south, yes.
Q. Are you calling this way north and south?
A. I am assuming that is north and south.
Q. All rig·ht, let's put this thing up here to the north. Now
here is the Hull Street crossing and this is the private road
that goes into Wright Brothers' plant¥
page 65 ~ A. Yes, sir.
Q. Now this is scaled to 200 feet to the inch so
that would be 8 inches to there-these marks 310 and 320
give you a 1,000 feet between and you can see by checking
the marks 310 to 320 that is exactly five inches. So that is
1,000 feet.
Mr. Old: That is scaled 200 feet to the inch?
Mr. Townsend: Yes, because between these places here
310 and 320 is exactly five inches. So that is 1,000 feet.

Q. Now, let's take this as'l,000 feet. Will you mark it on
the map; that is 1,000 and then here that will be 2,000 and
up here to the Wright plant would be about 3 inches more,
which would be 600 feet more and that would be 2,600 feet
to this road. The Wright plant is to this side of the road,
isn't iU .
A. Yes, sir.
Q. And tba t is the road going on out to Midlothian Turnpike!
A. Yes, sir.
Q. So it would be 2,600 feet from this private road into
the Wright plant down to the Hull Street crossing?
A. Yes, sir.
Q. Now you say this accident occurred ·approximately between 800 and 900 f ete, didn't you?
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A. I think it is about that, yes, sir.
Q. Take 400 feet to there, that would make the
point about here that it happened, wouldn't iU
A. Yes, sir.
Q. So the cross mark on the map would show just where
the accident happened. Is there anything there to show you
where the accident happened?
A. The fragments of the suitcase presumably borne by
this man are there or were a few days ago..
Q. An old black wooden suitcase?
A. Yes, sir.
Q. Was there anything else there; any cigarettes or anything?
A. Oh, yes, it was some cigarettes there and I saw a pair
of shoes.
Q. That had been in the suitcase?
A. Presumably so.
Q. Now you have marked the place approximately where
the accident occurred 7
A. Yes, sir.
Q. Was the man's body all intact or had any part of it
been severed 7
A. Well, the left arm had been severed-the forearm had
been severed.
.
Q. About how far was that from the trunk of
page 67 } the body 1
A. I would say approxmately 20 feet; 15 or 20
feet.
Q. About how far was the engine from Hull Street when
you went up there; when you approached the place wher~ he
wast
A. Well, this engine was approximately 100 feet from Ht11l
Street.
Q. Now are you familiar with that track along there, the
grade!
A. No, sir, I couldn't tell you the per cent of grade at all.
Q. Do you know there is a grade?
A. Yes, sir.
Q. Which direction does the grade run 1
A. It runs north and south.
Q. Do· you know about how far from where this accident
happened the grade began to descend to Hull Street?
A. Well, I don't knowQ. If you don't know, don't say.
page 66}
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A. I don't know.
I

CROSS EXAMINATION.
By Mr.. Old:
·
·
. Q. Mr. Jones, you are familiar with Diesel locomotives, I
imagine!
A. Not very. The mechanical construction of the engines
I don't know..
page 68 ·~ · Q. I mean you are familiar with the external
appearance Y
A. Yes, sir.
Q. You know where the headlight is with reference- to it.
How far from the ground is that headlight t
A. 10 or 12 feet; might not be that much. I would say
approximately 10 feet.
Q. Approximately 10 feetf
A. Yes, sir.
Q. Now say there is a grade, say a one foot grade, wouldn't
that headlight show down the track by reason of being about
10 feet higher than the ground level Y Wouldn't that shine
down the track beyond the peak of a grade long before you
got to the peak of it t
A. I don't think so.
Q. WhyY
A. Well because if the locomotive is on a level piece of
track like this and the downgrade is here why the beam of
the headlight would be far off from the downgrade; it would
be more on the level.
Q. Of course, this headlight and the lighting system of a
locomotive is designed to look down the track for some distance, isn't it Y
A. Yes, sir.
Q. Do you mean to say that wherever there is a grade this
function cannot be accomplished 1
page 69 }- A. I say the beam of the headlight, which is the
strongest focus of the light, is like an automobile~
When you are traveling on the level in an automobile you
certainly can't see down a hill until your automobile is descending down that hill. Then it is practically level.
Q. But do you have any such grades on your Atlantic Coast
Line Railroad track like you have on a highway?
A. Not with the grade per cent, but I think this grade ·we
are discussing here is sufficient to justify me in saying that
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unless this locomotive had passed the crest of the grade and
was on downgrade then this beam wouldn't have shone directly down the track. I think that is what you are trying
to show.
Q. You say that the headlight is 10 feet above the level
of the ground f
A. Approximately 10 feet. That is just a guess; I don't
know.
Q. Can you g·uess at the percentage of grade that that was 1
You don't have many very steep grades on the Coast Lipe,
do you¥
A. Oh, yes, sir, we do have. This is a steep grade we are
discussing.
Q. What do you call a steep grade¥
A. Oh, one or two per cent is a very steep grade.
Q. How do you calculate them!
page 70 ~ A. I don't know. I wouldn't go into the mathematical construction, but you asked the questionQ. ·what I am g·etting at is this. It is indicated here that
until you got to the crest of a g-rade that the light-that you
can't see, that the grade cuts off the light like it does in an
automobile when you approach the crest of a hill, that it cuts
off the light on that object.
A. It would cut off the light if you are ascending a grade,
but this man was traveling, as you first established there the
fact that he was traveling on a level piece of track until ho
reached the point where the descent took place.
Q. Now it is level from Hull Street until you get to the
crest of the grade-I mean it is downgrade. Do ·you mean
it is level from Hull Street to Wright Brothers!
A. No, I don't suggest that at all. It might be considered approximately level at Wright Brothers' plant.
Q. You think it is approximately level at vVright Brothers!
A. It might be, I don't know, but I know definitely there
isn't anything like the grade at Wright Brothers as there is
at the point the man was injured.
Q. In other words, it descends from vVright Brothers r
A. I think it begins to descend a little-a. slight distance
south of Wright Brothers nearer Hull Street-nearer Hull
Street from Wrig·ht Brothers.
·page 71 ~ Q. Now in an automobile how far are you from
the ground and how far is the headlight from the
ground?
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~. I reck~n 3% feet from the ground.
Q. That is compared with 10 feet from the ground that
tho locomotive headlig·ht is and 12 feet from the ground that
the engineer is.
A. Well, yes, I reckon he might be 10 feet from the ground.
Q. Now you talk about the beam of a locomotive headlight.
Is that light concentrated in just simply a beam?
A. No, it has some powers of reflection out, but the beamthe concentration of light there is simply for concentrating
th~ light to g·ive it a distance of vision.
Q. In other words, the purpose of these lights is to light
np your track ahead of the locomotive, isn't it?
A. Yes.
Q. And do you want to imply to this jury that there is on
grades that you would customarily meet on a railroad track
points you cannot see for any reasonable distance ahead?
~ Well, I just brought out the fact I think to the satistiou-I hope to the satisfaction of the jury that if this locomotive was descending a grade this beam would in all probability be turned down the track and he could see 800 or
1,000 feet maybe, but he couldn't see that until his locomotive
was ready to point downgrade.
page 72 ~ Q. But there is a point here you have a headlight that is 10 feet above the ground and that
headlight focuses over the crest long before you get to the
orest, doesn't iU
A. It does upward; it f!Oes upward.
Q. That would be true if your locomotive was in that kind
of a proposition, but you have a very slight grade and the
focusing upward is obviously very slight.
A. If, for instance, when this locomotive was traveling on
the level track just before it reached this crest of the grade
if you could measure a straight line from the point that this
man was lying straight up to the beam of this light you would
readily find it probably many feet above the track, the beam
of this light.
Q. You are speaking of probabilities and not-·
A. You asked me. Yes, we are speaking of probabilities.
Q. What about the oscillating light; what does that do?
A. Well, it makes a fioo-ure 8.
Q. That focuses then-makes the figure 8 and comes down
on the ground f
A. ·well, I don't know about that; couldn't tell you.
Q. If there was an oscillating light there, too, that would
aid in the ability to see Y
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A. R would aid a pedestrian. I think it is put there as
-a warning to the public, protection to the public.

J)age 73

l

Q. But it also aids the engineer, doesn·'t it f
A. Well, it might give the engineer sqme help,
but I think his fixed headlight is what he gets his

main service from.
Witness stood aside.
At this point the Court recessed until 1 :30 o'cloock P. M.,
:at which time the trial was resumed.
H. J. FORTUNE,
.a witness called on behalf of the defendant, being first

duly

sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Townsend:
Q. Mr. Fortune, what is your oecupationT
A. Locomotive fireman.
Q. F1 or the Atlantic Coast Line?
A. Yes, sir.
Q. Were you on a Diesel engine when the accident to Alexander Ashlock occurred last summer Y
A. Yes, sir.
(~. Where were you coming from on that engine?
A. We was called for extra out of Acea and we were going
to Clopton to pick up a train.
JJage 74 } Q. And you went by the old James River Belt
Linet
A. Yes, sir.
Q. That is not the main line of the Atlantic Coast Line?
A. Not now, no, sir.
Q. Do you recall passing over Midlothian Turnpike T
A. Yes, sir.
Q. Did you go through by the Wright plant T
A. Went by the Wright plant; the track runs right by it.
Q. Now at approximately what speed were you running·
when you passed the Wright plant Y
A. Well, I would say about 20 miles an hour, not more
than a speed about 20 miles an hour because we checked the
speedometer when we come to rest and it was about 20 miles
an hour.
Q4 Tell me did you see anything on the track after you
passed the Wright plant?
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A. I didn't see anything right then; that is, at the time
when we passed directly by the Wright plant, but just before
we saw this object I was-the first time we saw it was about
five or .six car lengths.
· Q. And a car length is about 50 feet!
A. Yes, sir, which would be about 350 feet.
Q. 350 to 300?
A. About six car lengths would be about 300 feet, the first
.time we noticed any object at all.
page 75 ~ Q. You were· about you say five or six car- lengths
from it?
A. About 300 feet.
Q. What did it look likef
A. Well, it looked like a black bag that holds these wooden
spikes they use when fixing the rail and since they had been
working up and down the track putting new rail in I thought
it was a bag of those spikes left in the middle of the track ..
So we come close and I noticed it was the form of a man.
Q. How far off were you from it when you noticed the form
of a man!
A. We was practically upon it, I would say about 50 or 75
feet before we actually recognized it was a man ..
Q. Well, what did you do then!
A. I hollered to the engineer and about that time he spied
it was a man about the same time I did and I hollered to
him it was a man on the track. That is the first time either
one had said anything about the object. When I hollered hebad already made the motion to. put the brakes in emergency
and by that time we were right upon him and it wasn't posLSble to stop in time to keep from striking him ..
Q. What is the grade there at that poinU
A. I wouldn't know the exact percentage.
Q. Is it downgrade towards Hull Streett
A. I know it is the worst one we have here.
page 76 ~ Q. That is the worst one you have?
A. Yes, sir. It ain't but one I know worse and
that is Washington Street in Petersburg in our district.
Q. You don't have as heavy grades as that on the main line,.
I supposef
A. No, sir.
Q. Well., when lie put the brakes in emergency about what
was the distance before he stoppP.d the train T
A. Well, I would say we stopped about 100 or 125 feet from
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the Hull Street crossing. How far we rolled I couldn't say
in feet.
Q. And you think something like 125 feetA. 100 to 125 feet because I know after walking to the
crossing. It took me a right good while to walk to the crossing.
Q. Could you see that man before you started on the downgrade?
A. No, sir.
Q. WhyY
A. Well, theHght fop one thing wasn't focused on the object and then it was so dark, the man had on clothing that
was almost the color of the ground and it was hard to distinguish until we were within about 300 feet whether it was
anything or not, whether it was a bag or man or what it was
and at first when we first spied it we were about
page 77 ~ 300 feet from the object and then at that time it
looked like a bag, not a man. If we stopped for
every object we saw we would be stopping a hundred times
within ten miles.
Q. Did you go back after your train stopped; did you go
back to the body?
A. Just as soon as we stopped I got out on my side, which
e were instructed to get off and go
is the instructions.
back to see if there is anything we can do for whoever has
been hit or whatever bas happened and just as soon as the
engine came to a standstill I went back immediately.
Q. About how far was that body of the man from the end
of your caboose'
'
.
A. About how farQ. I don't mean accurately.
A. I would have to guess at that because I don't remember
the exact amount of feet.
Q. There is no need to guesR at it. Was it some little dis~
tance back?
A. I imagine it was about 10 car lengths from the man or
maybe 8. I would say about 8 car lengths which would be 400
feet.
Q. Did your engine make a good stop or not?
A. Yes, sir, stopped as quick as possible.
Q. You didn't go w_ith the engineer to telephone, did you?
A. No, sir, I returned to the body. After notipage 78 ~ fying the engfoeman and conductor what had happened I returned to the body to see that it wasn't
moved or to see if there was anything I could possibly do.

,v
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Q. Can you pull a big heavy train up that grade with one
eno-inei
.
A. Not with a tonnage train, no., sir. I had a little experience while they were single tracking on Meadow Hill and I
oome through there with three thousand tons on a Diesel and
they had a 1,200 yard engine, w~ch is a might powerful locomotiv·e, and we had to be pushed up that hill and the fastest
I remember we got was about 15 miles an hour up that grade
with two engines; that is a Diesel and a 1,200 yard engine.
Q. You say that is the steepest grade you have got around
here1
·
A. It is the steepest we have in that district.
CROSS EXAMINATION.

By Mr. Old:
Q.. Now from Hull Street does the grade extend all the way
to Hull Street f
A. You mean from the man's bodv ¥
Q. No, from Hull Street to Mjdlothian crossing¥
A.. It is an uphill grade all the way.
Q. An uphill grade all the way from Hull Street
page 79 } to Midlothian Y
A,.
ell, I would sa.y up to about Vl rights' or
the lumber yard and then it kind of goes on a level track.
Q. Goes on level track at ,vright Brothers!
A. Just about, yes, sir.
Q. Now from Midlothian crossing to '\Vright Brothers what
is it; what kind of grade is it?
A. From Hull Street to Wright Brothers?
Q. No, from Midlothian crossing to Wright Brothers?
A. It is :a little down bill, but not as much as after you
pass Wright Brothers. In fact, after you )eave :Meadow it
is right much downgrade, but aft.er you hit Wright Brothers
that is when it really starts.
· Q. When you leave the Midlothian Pike you don't come up
a grade to a crest and tlmn -dowIL,, do you 1
A. It is kind of level track.
Q. From the l\fidlothian Pike until you get to Wright
Brothers and then it goes downgrade to Hull Street 1
A. It 1s kind •of level track I would say from Meadow,
slightly downgrade.
Q. Slightly downgr.a.de ¥
A.. Just slight from !foadown to Midlotllian .and then when

,v

A. C. L. Railroad Co. v. 0. B. Gates, Sheriff, etc.

65

H. J. Fortune.
you hit Midlothian or Wright Brothers it kind of takes a little
sudden drop or steep grade.
Q. But you don't go up a grade to a crest and
page 80 ~ down a grade from Midlothian until you get there!
A. vVell, it is kind of a sudden drop; what I mean
not too sudden.
Q. No, you don't have any very sudden drop in a railroad,
I lmow.
A. You can be going on a level track and then awful sudden it looks like the grade starts down right away.
Q. How high off of the ground is the headlight on a Diesel
locomotive Y
A. Well, I am 6 feet tall and it is right much over my head
from the ground. I would say at least 10 feet.
Q. At least lOf
A. 10 or 11 feet. I don't know the exa.ct distance.
Q. How does that lig·ht focus f
A. When you are on level track it focuses on your track;
that is the fixed headligl:it.
Q. You have quite a diffusion of light; it just isn't a solid
beam at one point, is it T Say you are 1,000 feet away from
an object, what is the area of vision that you have from your
11eadlight?
A. It is verv small. It looks like to me there-it fades off.
At a thousand feet you couldn't see a E?pace any wider than
tba t (indicating), and I would say it wouldn't be 2 feet.
Q. You mean it doesn :t diffuse the light like an
J)age 81 } automobile?
A. Not directly on the track, no, sir.
Q. It is designed for the purpose of seeing the track, isn't

it?

A. That is right.
Q. That is the very purpose of it.
A. But it throws more or less a solid beam and I wouldn't
say a space over that far (indicating).
Q. Isu 't it a fact any kind of light it is always diffused
as you get fart.her away from it?
A. That is right; it tapers off.
Q. Tapers away and the farther }'-OU get away from. the
1ight the larger the :area which is illuminated by that light,
isn '.t that true?
A. That is right.
Q. That is true in every direction, up and down and ·every
direction, isn't it?
.A. If you are on level track you could see it, but if you
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are up here and the object is down here until your light is
going ahead it wouldn't shine on the object until you get on
the level with it.
Q. Do you mean to say that the very object of this light
isn't to light· up yeur track! That is the reason you have
that beam like that, to light up your track?
A. To give warning of approach.
page 82 ~ Q. You have your oscillating lig·ht to give warning and have your beam light for the purpose of
illuminating your track for the engineer or for the person
who is operating your engine so· that they may see whether
anything is ori. the track that might be injured or might injure
the locomotive; isn't that true f
A. Had we been on level track when we :first saw him you
couldn't distinguish whether it was a man or bag or what
it was even though the light had been focused on him, it looked
so much like the ground.
. Q. But you could figure it was some object of considerable
size, couldn't you?
A. Not until we got right up on it.
Q. Do yon mean to say here is a man that you saw-did
you see Sergeant Carver this morning who testified Y
·
A. No.
Q. He testified the man was his size and he was a very big
man.
A. I wouldn't say this man weighed over 170 pounds.
Q. Sergeant Carver said he was a very big man, about Jiis
size, and he was a great biO' man.
A. What kind of a size is he Y I didn't see him.
· Q. He was a great big man.
A. This man wouldn't· weigh over 170 pounds and not as
tall as I am and I am six-foot.
page 83 ~ Q. You are a right big man. Now you mean you ·
couldn't tell an object of that size until you got
within about 300 feet of it.
"
.A. Not under those circumstances.
Q. There were no circumstances so far as weather condi:
tions at all, were thereY
A. Well, it was extremely dark that night.
Q. Your headlight took care of that proposition .
. A. It was extremely dark and I believe a clear night; pretty
sure.
Q. And a dry night!
A. Yes, dry.
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Q. How far do those headlights focus! What are they supposed to do to enable you to have effective illumination?
A. I think the distance is some 600 to 800 feet. I am sure
not, but I think that is approximate.
Q.· Mr. Cowan testified-I think he said 45,000 candle power
or something of that sort-

The Court: 325,000 he said.
Mr. Old: I think that is rather excessive.
The Court: That is what he said.
By Mr. Old:
Q. It is a very powerful light., isn't it T
A. Right powerful, yes, sir.
Q. How does it compare with an automobile headlight?
A. I reckon it is a little stronger than a headpage 84 ~ light on an automobile.
Q. Yon couldn't drive on the highways if you
had a light like that.
A. Yon can't hardly drive as it is when some won't dim
their lights.
Q. It is a very powerful light and designed particularly to
enable you to see an object a good distance away7
A. Yes, sir.
Q. Now you saw this object and you say you thought it
was a bagA. Of wooden spikes.
Q. Or steel spikes?
A. No, these little wooden pegs, I reckon you call them.
Q. Could they do your locomotive any damage? I mean
anything on the track like that wouldn't it be calculated toY
A. Not when laying· in there; they would be below the rail.
Q. Was this object laying on the rail, any part of it 1
A. It was laying up against the rail when we first noticed
it, looked like a bag laying up against the rail on the inside;
looked like a bag.
Q. How high was it did it look like?
A. It looked like rigJ1t even with the rail, maybe a little
bit below.
page 85 ~ Q. You mean a man as big as you are would give
the appearance of being below that rail¥
A. That is the appearance it gave to me.
Q. And you didn't pay any attention to it until you were
about 50 feet from it?
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A. Well, I didn't notice it was a man until right about 50
feet, 50 or 75 feet.
Q. You knew that people walked up and down that track
at that poinU
A. Frankly, I have been out here almost three years and I
have never seen anybody that time of night walking up and
down that track.
Q. You know people do use that track.
A. I have seen them in the daytime, but never that time of
· night; it is usually deserted.
Q. Do you g·o over there after 11 o'clock often 1
A. We go over quite often to get Clopton 209.
Q. Now you were traveling about not over 20 miles an hour?
A. Yes, sir.
Q. Very leisurely; not pressed for time at alU
A. No, sir. We usually try to keep the speed down going
through there because you hit so many crossings.
Q. Now you say you saw it 300 feet before you got to the
object?
11age 86. t A. Around 300 feet.
Q. Do you mean to say the fact you didn't see
it before that was due to tbe grade or whaO
A. The g·rade had a lot to do with it.
Q. Howf
A. Because the ligllt wouldn't have been foeused on the
object at all until we got over a kind of hump.
Q. And you say the hump is at Wright Brothers?
Mt·. Townsend: He clidn 't say that.
A. It is around about '\Vright Brothers., I imagine. I won't
say exactly, but it seems like to me rig·ht around .elose there.
Q. And you didn't see it until you ,got 300 feet from it?
A. About 300 feet. I didn·'t notiee anything until we was
about five or si.~ car lengths from the object.
Q. Did Mr. Cowan notice anything 1
A. Just about the same time I did. The man's clothing was
such a color it contmsted with the ground.
Q. What were you talking about along about that time?
- A. I w.asn 't talking abont anything~ I don't do much talking on the engine booause we try to attend to our business.
It is a lot of business to attend to and if you get to· talking
v.ou are liable to overlook ·some of them .
.. Q.. What business were you attending to at that .time?
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A. Well, the iuj;trootiqns for the· fir.eman i.s to
be in the fireman's seat when possible on a. freight
train. lVe have certahl dutiea to do .in th~ engine
room and we have to make an inspection about every twentye.five or thirty minutes to see the motors :ire running .all right
and the other time you are $Upposed to be in the fireman 't:i
seat, which is the ~eat on the left aide of the engine, and we
have instructions when a man uses his .auto.ma.tic brake to
bring his train down t.o not say anything to him because· he
is liable to make a mistake and caus~ .him t() break up some,.
thing. That has been my own homemade .inatruetions.
Q. You are instructed not to baek seat drive as far as that
is concerned like in an automobile,
A. That is kind of my own instructions becan~ I don't believe I would want anybody talking to me when ri1nning .an
engine unless something o.n business like calling sign,als and
-0rder boards or anytl1ing of that sort.

:page 87

l

·witness stood aside.

L. E. HUDSON,

a witness called on behalf of the defendant, being first duly
s,vorn, testified as follows!
DIR.ECT EXAMINATION.
By Mr. Townsend:
Q. Mr. Hudso~ what is your ·position with the Atlantic
Coast Linet
page 88} A. Yardma£1ter.
Q. Where were you on the night of this accident
to Ashlock?
A. I was off duty ~t home,
Q. How did you hear about iU
A. I l1eard the whistle on the locomotive blowing which
a ttraeted my attention. l\{y house is within a block !>f the
railroad track.
Q. And you also got a phone eall about it!
A. Yes, sfr.
Q. Did you go to the scene?
A. I didn't go to the scene. I went to the railroad crossing at Hull Street. The train had left at that time and I
waited at Hull Street and cli.dn 't go to th.e ~cene of the a..ecident.
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Q. Did you go there the next dayY.
A. I did, sir.
Q. Did you ·see any evidence at the place where it had oe·curredY
·
:
.A. Yes, sir; I saw remnants of a broken suitcase, a black
imitation leather covered suitcase, and cigarettes.
Q. Was anything else strewn around there?
A. Of course,'· a little blood; that is all; just a little blood.
Q. Now how far was it-did you measure the
page 89 ~ distance from whc:re that old suitcase was to the
crossing?
·
A. Yes~ sir, I measured it.
Q. You counted the rails Y
A. Yes, sir ..
Q. About how far was it f
A. It was 26 rails I counted from the remuants of the suitcase to the Hull Street crossing.
Q. And a rail length is 33 feet Y
A. 33 foot rail.
CROSS EXAMINATION.

By Mr. Old:
Q. Do you know anything about the g-rade there between
Hull Street and Midlothian crossing!
A. Yes, sir.·
Q. What about tha.t grade?
A. It is a very steep grade, a very steep and long grade·.
Q. A long ways from Hull Street?
A. No, not from Hull Street. If I shove a train over th(?!
hill I cut the second engine off at Hull Street.
Q. You cut it off at Hull Street!
A. The head end of. the train is over the grade if he- has
as many as 40 cars.
·
Q. If you are pushing a long trainpage 90 ~ A. A train of 40 cars I cut that second engine
off at Hull Street as the head end of the train ancl
the head locomotive is entirely over the brow of the hill.
Q. The head locomotive is over the brow of the hill Y
A. Yes, sir.
By the· Court:
Q. That would be towards l\Iicllothian t
.A. Yes, sir.
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By Mr. Old:
Q. A train with 40 cars is how far?
A. 40 cars-it would hold 91 cars between Midlothian Turnpike and Hull Street.
Q. 91 cars between l\ficllothian and Hull Street Y
A. Yes, sir.
Q. And a car is about 50 feet?
A. Cars will vary, but I think the cars will average 42 feet.
Q. Does that include the coup1ing and everything?
A. That includes the coupling. The car itself is 40. feet 6
inches inside and we estimate about 41 feet 6 outside with the
usual slack, making them 42 foot.
Q. Is there a grade on it on the ot.her side of the crest?
A. ·There most assuredly is. If you stop a car over the brow
of that hill and cut it off it will roll to Midlothian
page 91 ~ Turnpike.
Q. Will roll to the Midlothian Turnpike Y
A. Yes, sir.
By the Court:
Q. In other words, it is downgrade?
A. Down grade from the brow of the hill to Mid]othian.
By M:r. Old:
Q. Is that much of a grade·?
A. Not very much. It is what we in railroading would say
a very mild grade.
Q. You don't know the percentage of it or any of those
grades?
A. No, I don't know the percentage. I just know what the
·engine will pu 11 over.
RE-DIRECT EXAMINATION.
By Mr. Townsend:
Q. I have a plat here. This is the Hull Street crossing
here and this is the Wright plant. The measurement shows
that is approximately 2,600 feet from this little road running
into the Wright plant to the Hull Street crossing.
A. Yes, sir.
Q. You say the grade comes up to a point here and then
down?
A. Yes, sir.
page 92 ~ Q. Can you tell me approximately 110w far that
point there is, the peak of that grade"?
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A. Excuse me one moment. Perhaps I can show you on the
map.
By Mr. Old:
Q. Have you measured it Y
A. No, sir, I haven't.

By Mr. Townsend:
Q. My understanding· is when a train is coming up this way
your pusher engine would leave off at Hull Street T
A. Yes, sir.
Q. When shoving up this way you would have gotten over
the crest of the grade there so the engine could take iU
A. There is the crest of the grade right there (indicating).
Q. That is the crest?
A. That is what we call a cattle passageway under the track
and that is the crest of the grade.
Q. Now this is the crest of the grade right here?
A. Yes., sir, that white spot.
·
Q. That is 5 inches right there and 5 inches is 1,000 feet.
So that will be 1,000 feet to there and this would be a little
over 3%!
A. 1,650 feet.
Q. From the crest of the grade down to Hull StreeU
A. Yes, sir.
page 93 } Q. And you know that is the crest of the grade Y
A. Yes, sir.
Q. Now in going south on that grade could you see down
the track before you got over the crest?
A. No, sir, absolutely not.
Q. Why is that!
A. Because tl1e focus-if the headlig·ht is .focused correctly
it is focused so it spreads down the track and the headlight
is focused from a permanent location on the locomotive and
if the locomotive is pointing up the hill or on a level it is
straight ahead and it levels off over the brow of the hill as,
for instance, anyone can come to my house tonight and I can
show them trains comine: down the James River and show
them the beam of the headlight up in the sky because the locomotive is on the high part of the hill before it drops down to
go to the river.
Q. Just exactly like an automobile lightf
A. Exactly, no difference whatever. ·
Q. Is that a heavy or light grade going north from Hull
Street?
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A. The heaviest grade I know of anywhere on the .Atlantic
Coast Line Railroad.
Q. It is not on the main line!
A. No, sir.
·page 94 ~ Q. They wouldn't have a heavy grade like that
-on the main line, would they!
A. Well, sir., the Coast Line wouldn't, but some of them do
liave them. The Coast Line hasn't any that I know of.

RE-CROSS EXAi\UNATION.
By Mr. Old:
·Q. You say that at l,600 feet the crest of this grade has
been reached-1,200 feet from Hull Street?
A. That is right.
Q. You can see all right from that point, can't you f
A. Not from the 1,600 feet. You will have to take into
"Consideration the length of the locomotive which would be
:around 80 feet. 80 feet from 1,600 you could see.
Q. 80 from 1,600 you could see?
A. Yes, sir; then your headlight drops down and focuses
.along the track.
Q. Focuses along the track all right?
A. Yes, sir.
Q. Now you say there is a slight grade from Midlothian
Pike up to that crest?
A. That is right.
Q. How about level ground there f Is there any level
ground around vV right Brothers f
A. I don't know where you find any level ground
J)age 95 } on that line at all, sir.
.
Q. You don'U
A. No, sir.
Q. You mean to say from Midlothian Pike you can't see far
ahead of you f
A. The grade from Midlothian Pike to the brow of this
11ill is a grade any locomotive can pull its train over theretonnage train.
Q. That is a very light grade?
A. Very light.
Q. Now your locomotive headlight, as I understand it, is
10 feet from the ground, isn't it Y
A. I never measured them, sir.
Q. You don't know approximately? It bas been testified
liere.
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A.. Of course., I can g.uess at it,. but I 4on 't know..
Q. Now what is the diffusion of light there from that locomotive headlight? The farther you get away from it the·
more the light diffuses 7
A. The less effective it is, too.
Q. That is true of most any light, but that is a very powerful headlight;.. isn 't it Y
A. Yes, sir.~.
Q. Very powerful t
A. Yes, sir.
Witness stood aside ..
page 96

r

D. C. DAVIS,

a witness called on behalf of the defeudant, being
first duly sworn, testified as follows~
DIRECT EXAlilNATION.
By Mr. Townsend:
.· Q. Mr~ Davis, you are· S.ection Master for the Atlantfo
Coast Line, are you not T
A. Yes, sir.
Q. Is the portion of the track between Hull Street and
Midlothian Turnpike in your sectjon Y
A. Yes, sir.
Q. How long have you been Section Master theTe !
: A. I have been in and over that track twenty years, but
just been foreman there since April 12th.
Q. When was the first you heard about this accident to
.A.lex Ashlock Y
A. Well, I would say three weeks ago I had some notice of
such a case there but didn't anybody tell me anybody was
killed there.
Q. You weren't in this section at the time of the accident?
A. Oh, .yes, I was passing over it every morning, but nobody notified me of anybody being killed.
Q. Nobody notified you¥
A. No., sir, nobody said anything to me about it.
Q. Some intimation was made that the path
page 97 ~ along the track was plowed up. Was the path ever
plowed up!
A. No, sir.
Q. What did happen there!·
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A. They cleaned out the ditches and threw the dirt away
from the track.
Q. And that happened after the accident?
.A. Yes, sir.
Q. That was just a routine matterf
.A. Yes, I imagine around .Aug·ust 25th or 26th.
Q. It was just done to clean out the ditches and the dirt
was not thrown towards the track but away from the track?
A. Yes, sir.
Witness stood aside.

J. A. HOLDREN,
a witness called on behalf of the defendant, being first duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Townsend:
Q. Mr. Holdren, what is your position with Atlantic Coast
Line?
.A. I am road foreman of engines on the Richmond and Nor~
folk district-Norfolk end of the Richmond district.
Q. What are your duties as road foreman of engines Y
.A. My duties are to ride engines frequently, inpage 98 ~ struct engineers in their methods of handling air
brakes and running engines and also examination
of fireman for promotion to engineers.
Q. You are the head of the engineers. and fireman on that
district!
.A. In my line of work, yes, sir.
Q. Now it has been testified here that this Engine No. 313
was involved in this accident. .Are you familiar with Diesel
engine No. 313 Y
A. Yes, sir.
Q. It was operating with two units Y
.A. Yes, sir ; A and B uni ts.
Q. Now first what is the length of the A and B units T
.A. The total length is about 110 feet.
Q. About 55 each then 7
A. Yes, sir.
Q. 110 feet and about what is the length of the caboose?
A. A caboose is about I would -say 38 to 40 feet from end
to end.
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Q. So the total length of the two units of the locomotive and
caboose would be about 150 feet approximately?
A. Yes, sir.
Q. What is the lighting equipment on those Diesel engines t
A. They have two headlights; one is stationary,
page 99 ~ the lowest, the one nearest the ground, and the
other is a Mars light kno"',i as an oscillating light
which makes the fig'Ure 8.
Q. That is more to warn people of the approaching of the
train!
A. Warn of the approach of the train, yes~ sir.
Q. But you depend for your visionA. Particularly on the headlight.
Q. What is the voltage of those headlights?
A. The bottom light is 32 volts 250 watts and the top one,
the oscillating light, is 12 volts 450 watts.
Q. What about the brakes!
A. The engines are equipped with the latest Westinghouse
what is known as 8 EL air brake equipment.
Q. What is the weight of the A unit?
A. 258,000 pounds.
Q. And what is the weight of the B unitT
A. 220,000 I believe it is.
. Q. So that would give you a total of approximately 478.,000
pounds?
A. That is right.
Q. In addition to tliat vou have the caboose Y
A. Yes, sir.
"'
Q. And about what is the weight of a cnbooset
A. A caboose--to tell you the truth I reckon an emptv
caboose is about 15 to:ns probably, 30,000 pounds.
page 100 ~ Q. So you have in excess of half a million
pounds of the frain as made up?
A. Yes, sir.
.
Q. Have you been to the scene of tbis accident Y
A. Only once.
Q. Did you see any evidence of the accident there 7
A. I can't recall that I did..
Q. Did you see any part of an old suitcase?
A. Yes, that is right; it looked like an old wooden suitcase.
Q. What is the grade there Y
A. WellJ I couldn't state the e-xaet per cent of the grade,
but I would say it is at least 1 per cent.
Q. Is that a steep or light grade!
.A. Pretty steep; it is a rise of 52 feet to the mile.
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CROSS EXAMINATION.

J3y Mr. Old:
·
Q. How about leaving Midlothian crossing coming south,
is there a grade there 1
A. Coming south?
Q. Yes, from Midlothian crossing f
A. Yes, ther~ is a slight grade. I am not so familiar with
the Belt Line as I am the main line,. but I am pretty familiar
with it. I go over it quite often.
page 101 ~ Q. Do you know where the Wright Brothers
lnmber plant is Y
A. Yes, sir.
.
Q. What about the grade at that point?
A. It is a slight upgrade over there-upgrade for some distance, I don't know how far, south.
Q. Up grade south?
A. From the plant, yes, sir.
Q. You haven't made any measurement with reference to
grades there at all i
A. No, sir, no measurements at all.
Q. This headlight is a very powerful headlight, isn't it f
A. 250 watts, yes, sir.
Q. How does that compare with an automobile headlight?
A. Well, I have met some automobiles I thought were
stronger than that. Of course, I suppose it is more powerful
Q. How far can you see with that headlightf
A. Oh., you mean what are the I. C. 0. requirements f '
Q. Yes.
A. The I. C. C. requirements are that road engines must
be equipped with a light of sufficient illumination to show
an object the size of an ordinary man standing in the track
800 feet from the locomotive.
Q. 800 feet from the loeomotive f
A~ That is the requirement, yes, sir.
page 102 } Q. .A.nd that light is supposed to enable you to
have illmnination to that extent at all timesY
A. Oh, yes, sir.
Q. And under all conditions on the track?
A. Well, I don't know. Of course, you can't see under
foggy conditions.
Q. How about grade conditions?. How far would. a grade
condition-what effect would that have on the illuminatian!
A.Agra&!
.
Q. Yes.
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A. Well, if the grade is -level it wouldn't have any -effect.
Q. I mean if there was a grade.
A.. I don't just understand what you mean.
. Q. I mean this.. Suppose yon were coming up to the crest
of a grade how far could you see before you got to· the crest
of that grade down the track Y
A.. Ahead!
Q. Yes. ·
A. Well, if you were coming up a grade you couldn't see
the 800 feet by any means. It would be practically the same
as an automobile going over a grade.
Q. Except your grades are gradual, aren't they T
A.. Oh, yes, sir; they are not like some highpage 103 ~ ways.
Q. They are not like highway grades which you
go up and come down; yours is a gradual thing and then your
headlight is how far from the ground Y
A. I woµld say probably about 10 feet.
Q. That eliminates part of the grade, doesn't it?
.A. If it is 10 feet from the ground the headlight would
go right on over the crest of the hill, you know.
Q. ·Then when you get to the crest of the· hill you can
see.A. .After you get on the level you can see.
Q. You can see down all right from the level, can't your
A. Oh, yes, sir.
Q. Say 800 feet; that lights up a pretty large area 800
feet away from it, doesn't itf
A. Well, it is more so in the center of the track than it is
on the sides. It is focused for that purpose.
Q. And it lights up pretty generally all around there Y
A. Fairly good; nothing extra.
Q. How does it compare with daylight Y
A. I beg pardon Y
·
Q. How does the light compare with daylight!
A. It is nothing like as good as daylight.
RE-DIRECT EXAMINATION.
By Mr. Townsend:
Q. Are you familiar with distances in which
page 104 ~ Diesel engines can be stopped Y
A. I think so, yes, sir.
Q. You have seen the grade there. Considering that grade
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within what distance would you say a Diesel engine running
20 miles an hour could stop?
A. That particular grade!
Q. Yes .
.A. I would say it couldn't stop under 400 or 500 feet at
20 miles an hour.
Q. Of course, it might take longer than that if the rails
were wet, wouldn't it?
A. Yes, sir.
Q. 400 to 500 feet you think is a good stop l
, A. I think so, yes, sir.
·witness stood aside.
Note : The jury retired from the courtroom.
Mr. Townsend : I would like to renew our motion.
The Court: I am going to overrule the motion.
l\£r. Townsend: Exception.
page 105

~

OBJECTIONS TO INSTRUCTIONS.

Mr. Townsend: The defendant objects and excepts to the
giving of Instruction No. 1 for the following reasons: First
because it is directly contrary to the evidence of the engineer
and the fireman in charge of engine No. 313 and is contrary
to the physical facts as shown by the other witnesses; second, because it states that if the engineer could have discovered that the object was probably a man it is erroneous because until he had reasonable grounds to believe that the
object was a human being there was no duty upon him to take
any measures to stop his train.
The defendant objects and excepts to the giving of Instruction No. 2 upon the ground that it is directly contrary
to the evidence of the fireman and engineer and to the physical facts as shown by the other witnesses in the case.
The defendant objects and excepts to the amendment of
Instruction A by the insertion of the words '' or should have
been discovered'' after the word ''discovered'' and before
the word ''there'' for the reason that in the position in which
the plaintiff's decedent was at the time he was a trespasser
and not a licensee and no duty of prevision to discover his
presence was required of the engineer or fireman in charge
of the said train.
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The defendant objects and excepts to the
B by the insertion of
the word ''proper'' between the words '' keep a''
and "lookout" for the reason that the fireman and engineer
both testified that they were keeping· a lookout ahead and
that implies they were keeping a proper lookout ahead.
The defendant objects to the amendment of the Instruction E by the insertion of the words '' or in the exercise of
r'easonable care should have been discovered'' after ·the word
"discovered" and before the word "and" for the reason that
the evidence di~closes that the plaintiff's decedent was a trespasser in lying upon the track of the railroad company and
was not due any prevision or preparation but was only due
the duty not to injure him after his presence on the track
had been discovered.
The defendant objects and excepts to the refusal of the
Court to give Instruction D for the reason the evidence discloses that the plaintiff's decedent was a trespasser and
was due no duty of foresight or prevision but only the duty
to use ordinary care to refrain from injuring him after his
presence was discovered as set forth in the instruction.
The defendant objects and excepts to the refusal of the
Court to give Instruction C because the allegation of the
plaintiff's notice of motion is that the plaintiff's decedent
was prone and helpless upon the track and hence was not
readily discoverable and was a trespasser. His
page 107 r license, if any such he had, was to pass over said
tracks and not to sit down or lie upon them and
the engineer was under no duty to anticipate the presence of
·.a trespasser or to make any preparations for his discovery
and the instruction correctly sets forth the duty of the defendant under the facts and circumstances of the case disclosed by the evidence.
page 196

r amendment of Instruction

Note: After the case was arg-ued by counsel the jury retired to consider their verdict and returned into the courtroom' with the following verdict:
e, the jury, upon the
ssue joined, find for the plaintiff and fix his damages at

,v

$5,000.00.

Mr. Townsend : If Your Honor please, we move to set
aside the verdict and enter up judgment for the defendant
notwithstanding the verdict upon the ground that it is contrary to the law and the evidence in this case. If that motion
be not granted we move to set aside the verdict aud grant a
new trial, first, because the verdict is contrary to the law
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~md the evidence and without evidence to support it and,
-second, because of the giving of instructions offered by the
TJlaintiff over the objection and exception of the defendant,
for the refusal of the Court to giye certain in~
Jlage 108 } structions offered by the defendant and for the
action of the Court in amending certain instructions offered by the defendant over the objection and exception of the defendant.
J)ag-c 109}

The following are the Instructions which were
given and read by the Court to the jury on the
day last aforesaid after the conclusion of the evidence in the
above-styled case, to-wit:

For the Plaintiff:
INSTRUCTION NO. 1.
The Court instructs the jury that if they believe from the
preponderance evidence that the engineer in charge of the
defendant's train which struck and killed the deceased saw
some object upon the track, which, by the exercise of ordinary
care, he could and would have discovered was probably a
man in time to have avoided striking him, and failed to do
so, tbe defendant is liable, and the jury should find for the
_plaintiff.
INSTRUCTION NO. 2.
The Court instructs the jury that if they believe from the
preponderance eYidence that the tracks of the defendant at
the point at which the plaintiff's decedent was killed had
long been used as a walkway, with the knowledge and
acquiescence of the defendant, it was the duty of the defendant to keep a reasonable lookout for persons upon the
track at that point, and the Court further instructs the jury
that if they believe from the evidence that the engineer in
charge of the defendant's train, by the exercise of ordinary
-care, with the facilities and means at hand, could and would
have discovered the plaintiff's decedent lying upon the track
in time to have avoided striking him, and failed to do so,
the defendant is liable, and the jury should find for the plaintiff.
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pa~ 110
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INSTRUCTION NO .. 3".

The Court instructs the jury that if they find for the plaintiff, they may assess the damages by fixing the same at such
sum as would be equal to the probable earnings of the deceased, taking into consideration the age, business capacity,
experience, and habits, health, energ-y, and perseverance of
the deceased during what would probably have. been his lifetime if he had not been killed, such damages to be in such
sum as the jury may deem fair and just under all the circumstances of the case not to exceed the sum of Fifteen
Thousand Doll~r~ ($15,000.00) ..
Fo:r the Defendant:
A.shlock's .Admr.
1).

•

Atlantic Coast Line Railroad Company.
INSTRUCTION NO. A.
The Court instructs the jury that the burden is upon the
plaintiff to show affirmatively by a preponderance of the
evidence which convinces the average mind that by the use
of ordinary care, after the peril of the plaintiff's decedent
was discovered or should have been discovered, there was in
fact a clear chance to save him. It is insufficient to shO\\'.
that there was a mere possibility of so doing.
page lllJ Ashlock's Admr.
'V.

Atlantic Coast Line Railroad Company..
INSTRUCTION NO. B.
The court instructs the jury that if they shall believe from
the evidence that the engineer and :fireman of Engine No ..
313 were keeping a proper lookout ahead, and that after they
discovered the object on the tracks they would not have been
able to stop the engine by the use of emergency brakes before
running over the object, they must find for the defendant.
Ashlock's Admr.

v.
Atlantic Coast Line Railroad Company.
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INSTRUCTION NO. E.
The Court instructs the jury that·if they shall believe from
the evidence that the plaintiff's decedent was entitled to the
status of a licensee upon the right of way of the defendant
for the purpose of·walking thereon, such license did not extend to the privilege of lying down upon or between the tracks
of the defendant, and that if they shall believe from the evidence that the plaintiff's intestate was lying upon or between
said tracks when he was struck, he was a trespasser and the
defendant owed him no duty except to use ordinary care not
to injure him after his presence on the tracks had been discovered or by the exercise of reasonable care should have
been discovered, and if they shall further believe that the
agents of the defendant exercised such care then they must
find for the defendant.
page 112

~

Defendant's Instructions refused by the Court:

Ashlock 's Admr.

v.
Atlantic Coast Line Railroad Company.
INSTRUCTION NO. D.
The Court instructs the jury that a railroad company does.
not owe to trespassers upon its track the duty of prevision
or fore sight but only the duty to use ordinary care to refrain from injuring them after their presence is discovered.
Refused.

J. G. J.

11/23/45.
Ashlock 's Admr.

v.

Atlantic Coast Line Railroad Company.
INSTRUCTION NO. C.
The Court instructs the jury that it was not the duty of
the engineer to take any measures to stop his engine when
he saw an object between the tracks which he thoug·ht was a
sack or bundle unless and until he discovered that said object was a human being, and that if they shall believe from
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the evidence that the engineer stopped his engine as soon as
he discovered that said object was a human being they must
find for the defendant.
Refused.

J. G. J.
11/23/45.
page 113
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The Exhibits next following were introduced
in evidence during the trial of the said case, on
the day last aforesaid, to-wit:
PLAINTIFF'S EXHIBIT

#2.

To the Honorable State Corporation Commission,
Richmond, Virginia
The Atlantic Coast Line RR Company makes the following
REPORT OF AN ACCIDENT
Which occurred near Richmond Station
On the 12th day of August, 1945, at 11:15 o'clock P. M.
NATURE OF ACCIDENT
Ex-313 south consisting of engine and caboose was en
route Meadow Va to Clopton Va to pick up train. When approximately 400 yards north of Hull Street crossing engineer
saw some object on track but did not identify it as a man
until engine was within about 50 feet of the object and then
did not have time to stop before he was struck. It is not
known if this man was asleep or intoxicated and down on
track.

NAME OF EACH PERSON INJURED AND NATURE
AND EXTENT OF INJURY
Alex. Ashlock, colored, age 49 yrs, trespasser, residence
Richmond Va Fatally injured.
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DAMAGE TO EQUIPMENT
None

DAMAGE TO ROADBED
None
(Sign Here) G. E. ROLLIN.S
(Title) Superintendent Transportation.
]Jage 114 } COMMONWEALTH OF VIRGINIA

Department Of The
STATE CORPORATION COMMISSION
I, N. W. Atkinson, Clerk of the State Corporation Commission, do hereby certify that the foregoing is a true copy of a
report· made by Atlantic Coast Line Railroad Company covering an accident which occurred near Richmond, Virginia,
on the 12th day of August, 1945.
.
IN TESTIMONY WHEREOF I hereunto set mv hand at
Richmond, this 30th day of October, A. D. 1945. ·
N. W. ATKINSON,
Clerk of the Commission.
PLAINTIFF'S EXHIBIT #3.
Virginia:
In the Circuit Court of Chesterfield County.

0. B. Gates, Sheriff and as such Administrator of the Estate
of .Alexander Ashlock, deceased, Plaintiff,
v.
Atlantic Coast Line Railroad Company, a corporation, Defendant.
INTERROGATORIES.

0. B. Gates, Sheriff and as such Administrator of the Estate of Alexander Ashlock, deceased, the plaintiff, calls upon
the defendant, Atlantic Coast Line Railroad Company, to answer upon oath the following interrogatories, to be used in
evidence on behalf of the plaintiff at the trial of this case.
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1. A description of· train #313~ extra,. whfoh was operating
south on the Old Belt Line railroad track of the defendant in
Chesterfield County, Virginia, near the city limits of Richmond on Sunday, August 12, 1945, at approximately 11 o'clock
P. M. and which ran over the plaintiff's decedent ..
page 115 ~ 2. A description of the headlight used at that
time upon the Dies·el locomotive of said train
#313, together with its power of illumination and the distance
down the track ahead of the locomotive that the said headlight afforded effective illumination.
3. A det:,oription of the braking system used on said extra
ttain #313,. together with a statement of the distance required to stop the said train, consisting of a Diesel locomotive and a caboose, traveling at a speed of about 20 miles
per hour, with the full practical application of the brakes with
which the said was then equipped.
4. The distance which the said train traveled after striking
the plaintiff"s decedent.
. 5. Whether or not the sides of said track, west of Hull
Street, containing the walkways along the same, were plowed
up prior or subsequent to the 12th day of August, 1945.
WILLIAM OLD, p. q.
Virginia:

In the Circuit Court of Chesterfield County.

·o. B. Gates,

Sheriff and as such Administrator of the Estate
of Alexander Ashlock, deceased, Plaintiff,

v.

Atlantic Coast Line Railroad Company, a corporation, Defendant.

ANSWER TO INTERROGATORIES.
1. i1rain Ex. 313, which ran over plaintiff's decedent on the
night of August 12, 1945, consisted of Diesel Engine No. 313
and a caboose.
page 116 ~ 2. Engine No. 313 was equipped with Plye National headlight 32 volt, 250 watt and Mars oscillatin~ headlight 12 volts, 450 watt. Said headlights provided
illummation, under ordinary atmospheric conditions, sufficient
to observe a man standing on the track for a distance of at
least 800 feet, and met all governmental requirements as to
lig·hts.
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3. Engine No. 313 was equipped with Westinghouse Com·
pany No .. 8-EL brakes. The distance required to bring said
engine drawing a caboose to a full stop travelling at a speed
of about 20 miles per hour with full application of' brakes
would probably be between 300 and 500 feet depending upon
the grade of the track and uppn weather conditions.
4. Said train travelled, to the best of information and belief, between 200 and 300 feet after striking the plaintiff's decedent.
5. The ditches along the Old James River Belt Line were
cleaned out with a ditching machine and the dirt was thrown
away from the tracks subsequent to the 12th day of August,
1945.
ATLANTIC COAST LINE RAILROAD
COMPANY,
By: J. M. TOWNSEND,
M. A. COGBILL,
Attorneys.
Executed by counsel for defendant and oath waived by consent of parties.
page 117
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Defendant's Exhibit A-Map.

See MS.

page 118 } Virginia :
In the Circuit Court of Chester.field County.

0. B. Gates, admr. Alexander Ashlock,

v.

Atlantic Coast Line Railway Company.
OPINION.
This is an action brought by Alexander Ashlock 's admr.
against the Atlantic Coast Line Railway Company to recover
damages for the death of Alexander Ashlock by wrongful
act. The trial of this case resulted in a verdict by a jury for
the plaintiff in the sum of $5,000.00. A motion was made by
the defendant to set aside the verdict of the jury as contrary to the law and the evidence, and this case. is now before
the court on this motion.
Briefly summarized the evidence introduced in this trial is
that on August 12, 1945, at about 11 o'clock at night, Alexander Ashlock was killed by a train of the defendant, while

88
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the said Ashlock was lying between the rails of the defendant's Belt line tracts, at a distance of about 800 feet north
of the Hull Street crossing, although there is testimony in
the case that he was closer to the Hull Street crossing when
killed. This Belt Line is on the southern limits of the City
of Richmond and the accident occurred between the Midlothian Pike Crossing and. Hull Street crossing. As you
travel from the Midlothian Pike crossing towards Hull Street
crossin~ there is a upgrade till you get in the vicinity of
the Wright Bros. plant and then about a 1% downgrade to
Hull Street crossing·. The crest of this grade is
page 119 ~ 1,650 feet north of Hull Street crossing and the
'tracks are straight from Hull Street crossing to
the crest of the grade and beyond. The tracks at this point
were considerably used by people as a walkway and this was
known to the ag·ents of the defendant.
The train involved in this accident consisted of two Deisel
units and a caboose, weighing roughly one-half million
pounds, and was traveling south along this Belt Line at about
20 miles per hour. It was equipped by approved brakes in
good working order and with two powerful headlights which
would show up a standing man at least 800 feet and the train
at the point of the accident an~ under the weather condition existing could be stopped while running at 20 miles per
hour within 300 to 500 feet.
The evidence does not disclose why Ashlock was lying between the rails, but there is evidence that at times he drank
to excess and also sometimes had fainting· spells, and one
witness testified that she saw a man answering to the description of Ashlock sitting on the R. R. ties near the Hull
Street crossing· shortly before Ashlock was killed. Ashlock
worked for Wright Bros. and went home on week-ends, and
was presumably returning to the plant at the time of his
death. The evidence is in conflict as to where the train
stopped after running over Ashlock, one witness putting the
engine within 25 feet of Hull Street, and others 200 feet from
t;he crossing.
The engineer testified he saw some object on the track at
a distance which he estimated to be 200 feet, and thought it
was an old sack and that when he got within 50 or 75 feet
of it recognized it as a man. It was then too late
page 120 ~ to stop the train. He also testified that if be had
applied the brakes when he first saw the object
it would still have been too late to stop the train. The :fireman on the locomotive testified that he saw the object when
he was about 300 to 350 feet away but did not recognize it
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as a man bnt thought it was a black bag used for wooden
spikes. He also testified that he realized it was a man when
50 to 75 feet from it.
Various exceptions were taken by the defendant at the
trial, to the giving· and refusing of instructions, but upon the
oral argument of this motion and in the brief :filed, these exceptions were not insisted on.
This brings the matter down for consideration on the one
point that the evidence was not sufficient to sustain the verdict of the jury.
The law is well established in Virginia as to t}?.e duty re.quired of a railroad company in reference to licensees and
trespassers. It is stated in Hawkins v. Beecham, 168 Va..
553 at page 560 as follows:
"Neither as to bare licensees nor as to trespassers is there
any duty of prevision. Preparations for their discovery are
not necessary, and it is not necessary to have a lookout on
the front car, for such would be a preparation for their
discovery. But where the roadbed is used as a walkway by
many people, when this fact is known, reasonable care is
necessary-headlights are not; a special lookout is not,
w~ither are movements in any particular manner, for, as we
have seen, prevision is not required. What is reasonable
care, with facilities at hand and under circumstances as they
€.xist, is, within fair limits, a jury question."
Under well settled principles of law it is not a question
of whether the judge would have- rendered a verdict the same
as the jury did, but whether the jury had sufficient evidence
before them to render the verdict they did. The
page 121 } jury had before them that the engine was equipped
with powerful headlights, one witness testifying they were 325,000 candle power; that the roadway was
frequently used by people as a walkway; that after the enp;ine came over the crest of the grade there was a straight
a track for approximately 800 feet before it arrived at the
point where the man was run over; that an object between
the rails was suspicious, to say the least, and should have
been investig·ated; the jury might reasonably have concluded
that the engineer should have seen this object sooner than
he did and have seen it in time to have stopped his train be:fore running over the body.
·
I am therefore of the opinion that the facts in this case
are not so clear that reasonable men could not differ as to
whether or not the trainmen used reasonable care under all
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0f the circumstances of the case to· have seen and avoided
killing this.man. As I am of the opinion that this was a jury
question, and as the jury has decided it in favor of· the plaintiff, I am of the opinion that the- motion of the defendant
should be oven·uled and judgment entered on the verdict.
Mr. Old may prepare an order accordance with the views
herein expressed and submit the same to the attorneys for
the defendant, and then s~nd to me for entry.

J. G. JEFFERSON, JR., Judge ..
June 28, 1946.
page 122
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And at another day, to-wit, on the 8th day of
July, 1946, being· the day and year first aforesaid, the following order was entered, to-wit:
Virginia:
In the Circuit Court of Chesterfield County..
0. B. Gat~s, Sheriff and as such Administrator of the Estate of Alexander Ashlock, deceased,
'V.

Atlantic Coast Line Railroad Company, a corporation.
JUDGMENT.

This day came the parties by counsel, and the Court having heard arg11ment of counsel upon the motion to set aside
the verdict of the jury rendered herein, the reason.for said
motion having been assigned, and the Court being now advised of its judgment to be rendered herein, doth overrule
the said motion, to which action of the Court the defendant
objected and excepted.
Therefore, it is considered by the Court that the plaintiff
:recover of the defendant the sum of Five Thousand Dollars
· ($5,000.00) with interest thereon to be computed at the rate
of six per centum per annum from the 23rd day of November, 1945, until paid and his costs by him in this action expended.
And the defendant, having- indicated its intention to apply to the Supreme Court of Appeals of Virginia for a writ
of error from and supersedeas to said judgment, upon motion of the said defendant by counsel, execution of this judgment is suspended ·for a period of sixty days from this date,
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and if petition for said writ of error is presented within
said period, the operation of this judgment is suspended
lhereafter until said Court shall have acted upon the said
petition, provided the said defendant, or somepage 123 ~ one for it, within fifteen days from this date, shall
enter into a bond on the penalty of $100.00 with
security to be approved by the Clerk of this Court, conditioned and payable as the law directs, according to the provisions of Section 6351 of the Code -of Virginia.
page 124

~

Virginia :

In the Circuit Court of the County of Chesterfield.
I, J. G. Jefferson, tTr., Judge of said court, do hereby ceriify that the foregoing 123 type written pages, and plaintiff's exhibits Nos. 2 and 3 and defendant's exhibit "A" are
a true transcript of the evidence and copies of exhibits introduced before the jury in the case of 0. B. Gates, Adm 'r.
of Alexander Ashlock v. Atlantic Coast Line Railroad Company, the objections to evidence offered, admitted, rejected
or stricken out, the instructions granted or refused and the
objection to the rulings thereon, the rulings and decisions
of the court on the matters and questions presented to it and
the objections thereto and any other incidents of the trial including the opinion of the Court.
I further certify that this certificate, pursuant to Rule 21
of the rules of- the Supreme Court of Appeals of Virginia,
was .tendered and signed by me, the judge before whom said
case was tried, within the time prescribed by section 6252
of the Code of Virginia, and that reasonable notice in writing was given to the attorney for the plaintiff of the time
and place at which this certificate was tendered, and of the
intention of the defendant to apply for a transcript of the
r·ecord in said case.
Given under my hand and seal this 8th day of July, 1946.
J. G. JEFFERSON, JR., (Seal)
Judge of the Circuit Court of ·
Chesterfield County.
~

I, Walter N. Perdue, Clerk of the Circuit Court
of the County of Chesterfield, in the State of
Virginia, do hereby certify that the foregoing is a true transcript of the pleadings, evidence and record in the above- ·
styled case, wherein 0. B. Gates, Sheriff, and as such Administrator of Estate of Alexander Ashlock, deceased, is the
page 125
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plaintiff, and Atlantic Coast Line Railroad Company, a corporation, is the defendant, and that the said plaintiff had
due notice of the. intention of the defendant to apply for the
said transcript.
Given under my hand this 26th day of July, 1946.
WALTER N. PERDUE,
Clerk of the Circuit Court of·
Chesterfield County, Virginia.
A Copy-Teste:
M. B. WATTS, C. C.
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