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•IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

RecordNo.· 3~18
CAROLINE V. TULL, Plaintiff in Error,
versus

FLEMING BROS. LUMBER & MANUFACTURING COMP ANY0 A CORPORATION, Defendant in ]iJrror.

ON ATTACHMENT.

PETITION FOR ,vRIT OF ERROR

To the Honorable Justices of the Supreme· Court of Appeals
of Virginia:
·

Your petitioner, Caroline V. Tull, principal defendant in
the Court below, respectfully represents unto the Court that
she is aggrieved bv a judgment of the Circuit Court of Accomack County rendered against her on the 31st day of October, 1947, for fhe sum of One Thousand Dollars ($1,000.00),
with interest thereon from the 30th day of June, 1944, and
costs, in an action for an attachment wherein Fleming Bros.
Lumber·& :Manufacturing Company, a corporation, was plaintiff, and your petitioner, Caroline V. Tull, was principal defendant. There was no appearance for the co-defendants.
The transcript of the record is bein~ presented·,,herewith.
2• The page references throughout this petition refer .to the
numbers appearing at the bottom of the typewritten
transcript of the record.
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STATEMENT OF FACTS.

Harry T. White, a lifelong citizen and resident of Accomack
County, Virginia, died, testate, on or about the 24th day of
October, 1934, leaving surviving him one son, Harry E. White,
and one daughter, Caroline V. Tull, his·.only heirs at law. At
the·time of his death the said Harty T. ·white owned considerable real estate located in the northern part of Accomack
County, Virginia; his real estate holdings in that area aggregated nearly two thousand acres., but much of this land
was of poor quality; large portions of _the tillable areas were
not in cultivation at the time of testator's death and for some
years thereafter and the woodsland, comprising the greater
portion of the total area, consisted of some tracts of merchantable timber, but large portions of this woodaland contained only young trees or consisted of tracts from which the
timber had been sold in testator's ·lifetime.
By his will, somewhat crudely drawn and in his own lmndwriting, thereby evidencing the testator's limited opportunity
in early life for a school education, the testator sought to
devise one-half of his property to l1is son, Harry E. White,
for the term of his life, with remainder over to testator's
''nearest blood heirR", and the remainder of his property to
his daughter, Caroline V. Tull, and to his grand-daughter,
Anne White Tull, the· daughter of the said Caroline V. Tuli
who is now Anne ,vhite Wilmer, for the terms of their respective lives, with remainder over to testator's "nearest
blood heirs".
3•
•No executor was named in the will and Harrv E.
White, testator's son and also a legatee and devisee under his father's will, on the 16th day of November, 1934, qualified as administrator of his father's estate, with the will annexed; whereupon, and in the belief that the personal estate
would amply provide all the funds necessary for the payment
of all of the estate's debts, the said Anne White Tull (now
Anne White ,'7ilmer), by her mother, entered upon and took
possession of the Northern half of the "White Homestead
Farm" which had been devised to her under her grandfather's
will; the said Harry E. White entered upon and took possession of the Southern half of the "White Homestead Farm",
which, in acldition to certain other parcels of real estate~ had
been devised to him under his father's will; and the said Caroline V. Tull entered upon and took possession of the property
known as the Twyford Farm, consisting of one tract embracing the main portion of that farm aud a smaller tract of eleven
acres not contiguous to but treated as a part of the Twyford
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Farm by the testator, which, along with certain other parcels
of real estate, had been devised to her under her father's will.
The main portion of the Twyford Farm adjoined the southern
half of the White Homestead Farm, the north boundary line
of the former being the south boundary line of the-latter, generally speaking; and the smaller parcel of eleven acres, constituting a part of the Twyford ~,arm, also adjoined the southern half of the White Homestead Farm, the two parcels (the
southern half of the ·white Homestead Farm and the elevenacre tract) being separated only by a roadway which was generally referred to as the "old outlet road" and which extended along the Northeast and East sides of the eleven-acre .
tract, and, therefore, along the Southwest and West sides of
the southern half of the . White Homei;:;tead Farm. The elevenacre tract was devised to Caroline V. Tull by the will of her
father in these words: "I also lend my daughter Mrs. C.
4e White Tull for the use farm 11 lent her a piece woods land
in south corner main farm bounded on North & East the
old outlet road on South by Matthews and West by Lewis
Thornton".
.
Notwithstanding the unfrit,ndly feeling at that time existing between Harry E. White and his sister, Caroline V. Tull,
it is worthy of note that these partic>s experienced no apparent
difficulty in agreeing upon the locations and limitations of
, their respective p1·opertics as devised to each of them under
the will: No clnim was made by Harry E. \Vhite that the
eleven-acre tract was ernbrnccd in that part of the White
Homestead Farm devised to him: nor did Caroline V. Tull
claim any of the lauds devised to her brother, Harry E. "White.
Each of them apparently understood that the eleven-acre
tract was not trcmted by their father as a part of the White
Homest.ead Farm, but, on the contrary, was considered by
their father as a part of the Twyford Farm and was therefore
devised to Caroline V. Tull along with the remainder of the
Twyford Farm.
At the time of l1is death in l 9~4 a suit was pending in the
Circuit Court of Accomack County against Harry T. ·white
and other Directors of the Accoma<'k Banking Company, Inc. :
after Harry T. ,v11ite died tbnt suit. was revived against.
Harry E. White, Administrntor, c. t. a. of Hnrry T. White,
Deceased, and judgment was ohtninecl against the defendants
in the amount of $6,090.00, with interest from May 311 1939,
and $261.45 costs. In addition to the obligation for a substantial part of thif, judgment, n considerable sum in the form
of delinquent taxes hnd accumulnt<.'d as a debt against the estate, pending the administration of the nssets of the personal
estate, and there were some other debts of gTeater or lesser
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amount. The personal estate proved to be considerably less
than testator's legatees and dcvisees lmd anticipated and, by
1936, it became apparent to the administrator that, in viow of
the depressed market conditions then obtaining as to farm
56 land, as well as to .. timber, a sale of a substantial part of
testator's timber and farm lands in Accomack County
would be necessary_ in order to pay all the indebtedness of the
estate.
Thereupon, in March, 1'9H6, the said Harry E. Wl1ite, Admr.
c. t. a. of the estate of Harry rr. Wl1ite, deceased, filed his bill
in chancerv in the Cireuit Court of ~t\..ccomnck Countv, entitled.
"Har1·y E. White, Admr. c. t.a. of the Estate of Harry T:
Whi.te, Deceased, etc., Plaintiff, v. CarolinP. V. Tull, et als.,
Defendants", reciting the facts outlined above and other facts
pertinent to the issue, praying for a construction of teetator's
will arid the rights of the respective devisees thereunder, for
an accounting of the debts of the estate, for a decree directing
sale of the growing timber on testator's lands and, in the
event the sales from such 1,rrowing timber proved insufficient
for the payment of the dC'bts, that a decree be entered directing sale of a sufficient amount of the real estate on an equitable basis from the shares of the respective devisees under
·
the will and for other relief.
The chanccrv cause was dnlv referred to one of the Commissioners in Chancery of the 'Equity Court, who, after first
ascertaining the assets and liabilities of the estate, 'reported
to the Court the insufficiency of the personal estate for the
payment of the debts and recommended the sale of such portions of the land and timber as might be neccssarv to satisfy
the creditors. Thereafter, repeated efforts were made by the
Court, through its duly appointed Special Commissioners, to
effect satisfactory sales of the timber and some of the parcels
of land, but~ due in part to the undesirability of much of the
land and in part to unsaHsfactory economi<' conditions then
existing, reasonable bids for neither timber nor land could
· be obtained and the· Special Commissioners reported to
6• the Court ;;that it appeared a sale of all of testator's
lands and timber in Accomack County would liave to be
made in order to obtain sufficient funds for the paymnnt of
the debts.
Whereupon, Caroline V. Tull, through Benj. W. Mears, her
attorney and whowas also one of tl1e afore~mid Special Commissioners, submitted to the Court l1er offer to purclrnso all
of the several tracts or parcels of land in Accomack County
which Harry T. White; her father, had somrht bv his will to
devise to her and to her dnu~hter, Anne 'White Tull Wilmer,
in consideration for wl1ich she agreed to pay unto the Court
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a sum equal to one-half of the total debts of the estate, plus
the costs of the suit, and, in addition to such payment, in the
event the parcels of real estate devised to her brother, Harry
E. White, under the will of said Harry T. ·white, did not bring
sufficient sum when offered for sale at public auction to pay
the remaining half of said debt~. she would pay to the Court
the amount of the deficiency.
.
· The aforesaid offer being acceptable to the Court, on the
19th day of December, 1940: a decree was entered in said
cause for the purpose of carrying into effect the Court's acceptance of the offer made by said Caroline V. Tull to purchase the several tracts or parcels of land whicb had been
devised to her and to Anne ,vhite Tull 1Vilmer, and ordering
the sale by public auction of the tracts of land devised to
Harry E. White under the will of the said Harry T. White.
Pursuant to said decree of December 19th, 1940, the said Special Commissioners duly advertised for sale at public auction
to the highest bidder the several tracts or parcels of land
that had been devised to said Harrv E. ,vhite under said
land owned jointly by
will, as well as certain other parcels
said Car.oline V. Tull and Harry E. ,vhite, embracing in their
advertisement of sale the descriptions of said several tracts
or parcels of land as contained in tl1e aforesaid decree.
7,.
"'On the day of sale one of the parcels being offered by
the Special Commissioners was purchased by Harry E.
White, a parcel that had not been mentioned in the will and
as to which, therefore, the testator l1ad died intestate; said
parcel thereupon descending to his two heirs at law in equal
shares, was purchased by Caroline V. Tull, and the tract
known as the "Southern hnlf of the ,V11ite Homestead Farm",·
which had been devised to Harry E. White as aforesaid, was
purchased by John .J. ,vnterfield for himself and William
H. Waterfield, his brother. The proceeds derived from the
public auction snle proved more than sufficient to pay one-half
of the total debts of the estate of Harry T. ,V11ite and upon
being advised by the Special Commissioners the .amount that
represented one-half of the debts and the costs of the suit,
Caroline V. Tull tendered said sum to said Special Commissioners, in consideration whereof said Special Commissioners
executed and delivered to said Caroline V./ Tull a deed intended for the purpose of r.onvP.ying unto her all of tl1ose
several tracts or parcels of land which Jmd been devised to
her and to her daui;rhter. Anne White Tull ,vilmer, under the
will of said Harry T. "\Yhitc, embracing in said deed the same
description that ,vas contained in the afore said de<;iree of December 19th, 1940, by which :-aid de<'ree the equitable title
in said lauds had become vested in said Caroline V. Tull.

of
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Due to the unprececfonted demand for lumber in the early
years of the Second
orld '\Var, timber values increased
rapidly and on J 1111c 30th, 1944, Caroline V. Tull entered into
a contract with plaintiff corporation whereby she agreed to
sell for the price of $3,000.00 two certain tractA of growing
timber, one located on the main part of the Twyford Farm and
tlle other on that part of the Twyford Farm referred to above
as the eleven-acre tract, without specifying the sale price for
each tract separately. Undt>r the terms of the contract
8"' the full amount 9f the ,s.purrhase price was paid in cash
and the purchaser wns g;rnnted two years from ,Tune 30th,
1944, within which to cut and remove the timber from both
tracts. Soon after the purchase of these two tracts of timber
plaintiff corporation bt>gan cutting and removing the timber
from the tract located on the mnin part of the Twiford Farm
and it appears that the removal of the timber on this tract
was completed prior to .A.pril, Hl45. In· the latter part of
April, 1945, plaintiff c•orporation claims that its crnplovces
were threatened with bodily injury hy John J. Waterfiela"and
William H. Waterfield if they attempted to cut or remove any
- timber from the eleven-acre tract; ·J10wever, no action was
instituted by said John .J. ·waterfield and ,vmiam H. ,Yaterfield, or by either of them, either against Fleming Bros. Lumber & Manufacturing Company for injunctive relief to restrain the cutting nnd removal of timber from the eleven-acre
tract, or against Caroline V. Tull; nor was Cnroline V. Tull
requested by plaintiff corporation to defond any action
·
brought against it.
On October 23, 1946, more tlmn two yenrs after the execution of the contract for the sale of the aforesaid timber on
.Tune 30, 1944, plaintiff filed his petition for attat'hmcnt in.
the Circuit Court of Accomack County, Virginia, wherein it
.was alleged: (1) that the elevl'l1-acre tract of land and the
timber growing thereon belonged to another nt the tiine of
the execution of the contrart of snle: (2) that tJrn principal
defendant, Caroline V. Tull, was not a resident of the State
of Virginia. And on the 25th day of April, 1947. plaintiff
filed an amended petition, alle{?ing, in addition to the alle~tions contained in the original petition, the brcacl1 of the warranties of title contained in tl1c contract or ,:lcecl of sale.
To the attachment proceecling·R im~titutefl by plaintiff corporation as aforesaid, Caroline V. Tull, principal defendant,
filed her special plea denyin!! tliat she was not a resident
9• of the State of Virginia. eThe Court ~ustained defendant's plea and dismissed the nttacl1ment and thereupon
the matter came on to be heard on the merits nnd at the conclusio11 of the evidence the Court 1·eserved its decision and

"T

.

C. V. Tull v. Fleming Bros. Lumber & Mfg. Co.

7

at a later date, to-wit, on the 31st day of October~ 1947, the
Court entered judgment awarding .damages against Caroline
. V. Tull, principal defendant, in favor of Fleming Bros. Lumber & Manufacturing Company, .plaintiff, in the amount of
$1,000.00~ with interest thereon from June 30th, J9~; and its
costs, to which action of the Court Caroline V. Tull, principal
defendant, excepted..
ASSIGN1tIENTS OF ERROR. ..
.
.
(1) The judgment is contrary to the law and the' evidence.
(2) There is no evidence to support .the verdict.
(3) The period of time within which the plaintiff uqder tho
terms of the contract of sale had the right to cut and remove
the timber purchased from the prinC?ipal defendant had expired before this action was brought.
· . .·
.
(4) There had been. no eviction of the defendant from the
eleven-acre tract of land since her purchase of the same from
.
the Court in December, 1940.
( 5) That no judgment for damages could properly ·be entered against the defendant in this suit.
ARGUMENT.

Error Number One: The judgment is contrary to the law
and the evidence.
Error Number Two: There is no evidence to support the
verdict.
0
lO(t
Error Number Four: TJ1ere had been no eviction of
the defendant from the eleven-acre tracf of land since
her purchase of the same fro.m the Cour_t in.December, 1940. ·'
- For the sake of, brevity and in ·order to avoid unnecessary
repetition, Errors numbers 1~ 2 and 4 above will he treated
as one instead of separately in the following presentation of
petitioner's argument.
·
.- Plaintiff corporation in its petition for an attachment 'alleged the breach by the defendant of her warranty of title as
contained in the deed for the sale of the timber, in that plaintiff Jmd been prevented by the threats of John J. Waterfield
from cutting the timber on the eleven-acre tract. ·
.
No evidence was offered by plaintiff to prove an actual eviction from the eleven-acre tract; it therefore remained for
plaintiff to p1;ove a constructive eviction from said tract, or,
in other words, to prove that said eleven-acre tract was in the
·actual possession of some tllird party at the time of the con:.

~
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veyance of the timber by defendant, Caroline V. Tull, claim..
ing under paramount title. (See Sn~ffy's Exor. v. Gardiner,
79 Va. 313.)
.
In support of its contention that it had been at least constructively evicted from the eleven-acre tract, plaintiff offered
the testimony of John J. '\Vaterfield who testified (M., p. 12)
that he had become the purchaser, at the price of $1,800.00,
of the tract of land known as the southern half of the Harrv
T. White Homestead Farm when that tract was offered foi·
sale by the Special Comrnis~ioncrs in the aforci:;aicl chancery
cause of "Harry E. ·white Adrnr. c. t. a. of the Estate of
Harry T. White, deceased, etc., ·v. Caroline V. Tull, et als.",
in January, 1941, and that the advertisement of ~ale and the
deed from said Special Commissioners conveying said south
half of said 'White Homestead Farm to him, which said
11• deed was introduced •as an exhibit in the attachment
suit, so described said tract of land as to embrace the
eleven-acre tract and that., therefore, he claimed title and
ownership of said eleven-acre tract.
An examination of the proceedings l1ad in the aforesaid
chancery suit will disclose the fallacy of the contention of the
witness, '\Vaterfield, who is the real plaintiff in the present
action and who would he the real beneficiary under the judgment rendered by the Court below. The witness ("Waterfield)
testified (M., pp. 12, 13) that he had made no examination
of the papers aud proceedings in the chancery suit either before the public auction sale or before confirmation of the sale
by the Court for the purpose of ascertaining exactly what
property was being offered for sale by the S:pecial Commissioners; that he had seen and read the advertisement of sale
for the first time on the afternoon of the sale; and that he
would not have become the pnrC'haser of said south half of
said White Homestead Farm had it not been for the fact that
the description contained in the adverfoiement embraced
therein the eleven-acre tract of land which forms the subject
matter of the present suit. This witness so testified, notwithst~nding the repeated holcling of this Court that the doC'trine
of caveat emvtor applies to purchasers at judi<'ial Aales and
that a purchaser-at a judicial sale is charg,~cl with knowledge
of all that is contained in the decree under which the sale is
made and of all the proceedings in the cause. See PowP.rs v.
Sutherland, 157 V n. 336, holding that a purclmser nt a judicial
snle is charged with notice of the proceedings bad in the cause ;
Williamson v. ,Jrnrns, 27 S. E. 411, 43 W. Vn. 562, in whicl1 the
Court held that a purcl1a1,er at a judicial sale is conclusively
held as having notice of all facts tonC'hing tl1e ri.ghts of others
in the property sold disclosed by the record of the case; Hick-
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soti v. Rucker, ,77 Va. 135, and innumerable other cases, re-

affirming the doctrine of cm:eat e-111-ptor as to. purchasers
at judicial sales; Tlw1·,11trm ®v. Fairfax, 29 Gratt; Hess
v. Rader, 26 Gratt. 746; Woods v. Ellis, 85 Va. 471;
WMteliead v. Bradley, 87 Va. 676 and Blakemore-v. Roller,
110 Va. 719, hol(ling that a purchaser at a judicial sale is.held
to know the contents of the decree and the other material proceedings under which .the sale is made, and to know what
property or estate he is to· acquire; Christian v. Cabell, 22
Gratt. 82, holding that it is the duty of a purchaser at a judicial sale to make all nccessary·inqniries in regard to the estate
he is purchasing; Terry v. Cole, 80 Va. 695; .French v. Phipps,
171 Va. 133 and Davis v. Snead, 33 Gtatt. 705, holding that tho
Court, and not the Commissioners conducting the sale, is the
real seller at a judicial sale: 35 Corpus J ul'is 1 Bl where it is
said, "a judicial sale is a sale made pendente ite, wherein
the Court is the vendor, and the person appointed to con,duct
the sale is a mere agent of the Coul't"; and 35 C. J. 64, where
it is said with, reference to judicial sales '' the giving of the
deed is a mere ministerial act and not a substantial part of the
sale, and the deed when given relates back to the sale and the
contract there made".
Reference to the papers in the aforesaid chancery cause
(all of which were introduced as an exhibit in the present
case and are now before this Court) will disclose the report
of ·Benj. W. Mears and B.. Drummond Ayres, Special Commissioners, filed on tlie 19th day of December, 1940, wherein
said Special Commissioners reported to the ·.Court that they
had repeatedly but unsuccessfully tried to obtain safoifactory
bids for certain properties belonging to the Estate of Harry
T. 1Vhite, deceased, as directed under a previous decree: that
defendant, Caroline V. Tull, had offered to purchase ·all of
the several tracts or pa1·ce]s of lnnd tliat had been devised to
her and to her dnug·hter, Anne 'White Tull, who is now Anne
W1iite \Vilmcr, for life hy the will of the said Harry T.
13e \Vhite., that she, tl1e *said Caroline V. Tull, would be
willing to pay for ~aid several properties that had been
devised to her and to her daughter under said will, a sum
equivalent to one-half of the totnl indebtedness of the Harry
T. White Estafo ag-grcg·ating hctw("eff$8,000.00 and $10,000.00,
and the costs of the snit; a11d thnt she desired that her said
offer be submitted to the Court for its consideration. Whereupon on the 19th day of Decemhm·, 1940. a decree was entered
in said cause confirming the snlEl to said Caroline V. Tull of
the several tracts or parcc>h:i of ]and that had been :devised
. to ,her and to ·her daughter for life by the will of said Harry
T. White, deceased, and ordering a sale by public auction
12 8
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of the several tracts or parcel~ of land that had been devised
to Harry E. ·wuite for life by the will of said Hnrry T. White,
deceased. The chancellor of the equity court at whose direction the decree of Decembm· 19, 1940, was entered in the
chancery suit died in 1942: he has been succeeded by the present circuit judge of Accomnck County who precidell over the
trial of the present case and who, ali,o is the chance1lor of the
equity court in which the nfore said clmncary cause is still
pending. Nevertheless, it should not be difficult to aReertain
from the record in the chancery suit what was intended by
the chancellor to be accomplished under the decree of Dec·ember 19, 1940. A copy of the will of Harry T. W'hite is filed
among the papers in the chancery cause and by said will said
eleven-acre tract of land is devised to Caroline V. Tull1 for
life, in these words: '' I also lend my daughter :Mrs. C. ,vhite
Tull fo,r the use farm lent her a piece woods land in south
corner main farm bounded on north & east the old outlet road
· on South by Matthews & ,vest .by Lewis Thornton".
Upon the entry of said decree of December 19, 1940, confirming the sale of said properties to said Car()line V. Tull, she
acquired a vested intereRt in snicl eleven-acre tract of
14• land as well as in the several other 8 h'acts devised to her
and to her daughter. No further confirmation of sale
to said Caroline V. Tull was necessary or required. The sale
to her of tl1e parcels of land devised to ]1er under the will was
complete. The only thing remaining to be done was the ministerial act of execution an<l delivery of deed by tl1e Special
Commissioners as and when it could be ascertained and determined what would be the sum that would represent onehalf of the debts of the estate. The sale to Mrs. Tull being
complete, and, unle~s sometlling he found in the 1·ncord of tlie
chancery suit manifesting an ~intention on the part of the
Court contrary to that expressed in the decree, the sale must
stand. The sale to ].[ rs. Tull was made in open court and
constituted an acceptance of her offer to purchase all of the
several properties devised to l1er under the will. The power
of a court of equity in the exerdse of a sound discretion of
its powers to make sale of property other than at public auction as was done in this instance has been repeatedly recognized by this Court as a proper exet·cif:e of the judicial authority. See Benet v. Ford, 113 Va. 442; Klapneck v. Keltz,
50 W. Va. 331, 40 S. K 570. The confirmation of the sale
to Mrs. Tull is contained in the derree of December 19, 1940,
and constituted the judgment of the court. A sale is <'onfirmed where both contracting parties (the court and Caroline
v.. Tull, in this instance) conr.ur in ratifying the inchoate purchase. See Terry v. C<>les, BO Va. 695. The intention of the
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Court as expressed in the decree of December 19, 1940, is unmistakable. An examination of the Special Commissioners'
report and the decree plainly shows that intentjon. But, contends the plaintiff, the particular description of the tract
known as the "Southern half of the ·white Homestead Farm"
as contained in the decree ancl in ·the deed, shows said tract
as being bounded on the ·wmit by "The Louis Thornton land
and the land belonging to Upshur Bunting" and therefore em- .
braces the eleven-acre tract, notwithstanding the fact that the
general description contained in the decree and in the
15 3 deed refers to said property t>as ''that part of the ·white
Homestead Farm, situnte near .A.tlanta, in Atlanta Magisterial District, in the County and State aforesaid, which was
devised to Harry E. ·white". The answer to that contention
is that the Twyford Farm, too, of which the ele,en-acre t~act
is a part, and which was one of the properties sold to Caroline
V. Tull, is described in the decree and iu the deed as. being
bounded on the west by the lands of Thomas Thomton and
,
.
Louis Thornton.
.
In 8 R. C. L. 1085, it is said: "But where conflicting' descriptions cannot be reconciled, that construction :fnust be
adopted which best comports with the man ifest intention of
the parties., and the circumstances of the cm;e, and the Court
must keep in mind the position of the contracting parties and
the circumstances under which they acted". And iu 8 R .. C. t.
i037, section 93, it is said, "In mo(lern times the more sensible
rule obtains, in all cases to asc.ertnin and give effect to· the
jntention of the parties as gathered from the entire instrument, together with the surrounding cirrumstunces".
·
.And in Gilbert v. il!cCreary, 87 '\V. Va. 56, 104 S. E. 273,
12 A. L. R. 1172, the Court said! "Though ordinarily, a particular description of land f onucl in a deed 01~ will prevails
over a general description thereof found in the same instrument; but, if the general des<'ription ha11nonizes with ~he
manifest intention of the parties, in the case of a deed, or of
the testator., in the case of a will, as disclosed by any proper
evidence, including the tcrins of the instrument, nnd the particular description doei, not, the ordinary rule of preference
does not apply, and the gen<>rnl deRcription prevails."
In view of the obvious enor appl'aring iu the description of
the western bonudnrv of the fra<'t known as the southern lmlf
of the '\Vhitc Home;tead ]'arm n.;; rontninecl in the docrce ·
and later in the aclvcrtisenumt of sale, this court may well
wonder how such mistake occmrcd. How did it happen that
the Special Commission<.>rs, if they cleemccl a particular description for the trnct desirnhfo, in~erted a description in the
decree aiid advertisement of' i;;ale that was not entirely correct?
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• An examination of the decree of December 19, 1940,
\vill disclose that the commissioners were authorized,
.if they deemed it advisable or necessary so to do, to
employ -the services of a surveyor for the purpose of determining the boundary lines of the said "White Homestead
Farm"· It appearing to .said Special Commissioners, however, .that the boundaries of said White Homestead Farm
could be ascertained without employing the services of a surveyor, they engaged the services of John J. Waterfield-the
same John J,. Waterfield who later became the purchaser of
said southern half of said White Homestead Fam1; the same
.John J. Waterfield who testified in the case at bar (M., p. 12)
that he claims the eleven-acre tract because it is embraced
within the particular description of said tract as contained
in the decree and deed; the same John .T. Waterfield who testified, -also (M., p. 12) that he knew nothing of the prospective
sale of said tract until the afternoon of the sale, when he
read the description contained in the advertisement for the
first time-to assist said Special Commissioners in the preparation of a description of the Southern half of said ,vhite
Homestead Farm to be used in said decree and deed, for
which service the said .Tolm J. ,vaterfield was paid a fee of
$5.00 as disclosed by the report of said Special Commissioners "for establishing lines to White Homestead Farm".
But this same John J. Waterfield who testified (l\L, p. 13)
that in his opinion the timber on the eleven-acre tract had a
value of $1,500.00 as of June 30, 1944, and that although said
tract (l\L, p. 17) had at one time been severed from ~he White
Homestead Farm it had been later restored to said farm as a
part thereof and wa~ not a part of the Twyford Farm, testified on oath on a previous occasion before the :Master Commissioner in the chancery Rnit to the effect that be was well
acquainted with the ·white Homestead Farm and that
17• said faim contained no standing timber, but only 9 "little thickets" and that even those young thickets had·
been repeatedly damaged by fire. This testimony of said
· John J. Waterfield is contained in the 1\lnster Commissioner's
report to the court in the chancery suit. ,v1mt testimony of
.Tohn J. Waterfield arc we now to believe7 That given by
him before the Master Commissioner when he could have Jmd
·· no direct or :financial interest in 'eit11er tl1e ,vhite Homestead
ll1 urm or in the Tw~1fonl Frirm, or in any pnrt of Harry T.
White's est~te; or, are we to believe the testimony given by
the same witn~ss in the present suit" when he is financially interested in the outcome and the only actual contender against
Caroline V. Tull for ownership of said eleven-acre tract, and,
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as heretofore stated, the real plaintiff in the present action:
An examination of another paper filed :in the chancery suit
-the decree of February 13, 1941, reaffirms petitioner's con-·
tention that it was the purpose of the decree of December 19,
1940, to direct public auction sale only of the real estate that
had been devised to Harry E. ·white under the will of Harry
T .. White.
.
No eviction, either actual or constructive, having been shown
by plaintiff, he may not sue upon the warranty contained in
the deed from defendant. See Lennig v. Harr·isonburg Improvement Co., 107 Va. 458, 464. See also Morgon v. Haley,
107 Va. 331, and Jones v. Richmond, 88 Va. 231.
Your petitioner submits, .therefore, that it cannot be denied that she was in open, hostile, exclusive, notorious and
continuous possession of said eleven-acre tract from the time
of her purchase of the same on the 19th day of December,
1940, to the time of her conveyance of the growing timber on
said tract to plaintiff corporation on the, 30th day of June,
1944, and thereafter to the present time and that there has
been no breach of warranty contained in her deed to said
plaintiff corporation.
Although plaintiff did not allege estoppel in its petition for
an attachment, it was contendecl by the plaintiff .at the
18• trial of the case in °the Court below that, even if there
.
were 110 breach of defendant's warranty in the deed for
the timber, still the defendant is estopped from asserting any
claim to said eleven-acre tract. In support of its contention
plaintiff sought to show by the witness John J. Waterfield
(M., .P· 1?) that defendant, Caroline V. T~ll, was pr_es~nt on
the day m January, 1941, when the Specml Comm1ss1oners
offered for sale nt public auction the several tracts of land
that had been devised to Harry E. White by the will of'Hnrry
T. White, as well as several other parcels which were owned
jointly by said Harry E. White and said Caroline V. Toll, and
that notwithstanding her presence at said sale, sh~ had not
made known to said ,vaterfield that the eleven-acre tract was
not included·in tho tract known as the "southern half of the
White Homestead Farm" which was being sold on that day.
Your petitioner finds it difficult to apprehend upon what
ground the doctrine of estoppel can be hivoked in this case.
The record discloses no act of deception on her part, nor is
she charged with fraud resulting from any act of gross negligence on her part whereby Water.field Brothers, who be,came the snccessful bidders for the tract known as the south., ·
ern lialf of the ,White Homestead Farm, were misled to their
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mJury. Nothing· is charged against her by the· witness, John
J. Water.field, or by any other witness for plaintiff, except her
silence.
· In Wiser v~Lawlcr, 189 U.S. 260, the Court said: "To constitute an estoppel, either b~· express representation or by
silence, there must not only be a duty to speak, but the purchase must have been made in reliance upon the conduct of
the party to be es topped."
There is nothing whatspever in the record in the case at
bar, nor in the papers in the chancery suit, to indicate that
Caroline V. Tull was even aware, at the time of the sale, of
the wordin~ contained in the description of the tract
19• known as the "southern half of the White Homestead
8
farm". Certainly her attorney, who as one of the
Special Commissioners, was present at the sale, was not aware
of any misdescription in the advertisement. The Special
Commissioner, subsequent to the sale, reported to the Court
that it was their understanding only the properties devised to
Harry E. White under the will were being sold.
Furthermore, the witness, ·waterfield, does not even seek
to urge that his purchase was made in reliance upon the conduct of Mrs. Tull at the time of the sale. He testifies merely
that she was present (M., p. 17).
It has long been an establisl1ed principle that a person may
not predicate ~n estoppel against the holder of an interest
in property who fails to disclose such interest, wl1ere the conduct of the person alleging the estoppel was not influenced
by the silence of the person alleged to be estopped. It is
abundantly clear in the present instance that .John J. Waterfield was mueh more familiar with the boundarv lines of the
real estate of Harry T. ·white, deceased, than ·was Caroline
V. Tull. The basis of the dochine as to non-disclosure is
that the party complaining of the non-disclosure of an interest is chargeable with notice of the contents of the records
which relate to the property dealt with and, for this reason,
cannot be heard to assert that he was ignorant of the condition of the title. The record in the case before the Court
discloses that John J. Waterfield had, on the day preceding
the sale, read the will of Harry T. W'hite and therefore knew
that the eleven-acre tract was one of the parcels of land devised to Caroline V. Tull. And the record in the chancerv
suit discloses that the sale conducted by the Special Commis. sioners was advertised by posters or handbills for a period
of approximately thirty days, in which it was recited that
said sale was being held by virtue of the autl1ority contained
in that certain decree that was entered in the chancery suit
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on the 19th day of December, 1940. _ An examination of
20• said •decree by any prospective purchaser of said real
estate would have disclosed that the Court had sold to
Caroline V. Tull the parcels ·of land devised to her in the will
and had ordered the sale by public auction of the parcels de.
vised to Harry E. ·white. The poster, itself, clearly states
that parcel #4 was the southern half of the White Home.
stead Farm, which was devised to Harry E. White. Electing
not to avail himself of any of these opportunities to ascer.
tain the nature and extent of the' property being offered for
sale by the Special _Commissioners, the ,vitness, John J.
Waterfield, for his own benefit, seeks now to urge upon the
Court that he has been misled bv the failure of Caroline V.
Tull to disclose information to him 1·elating to the property
sold to her by the Court. .
. .
In Jameson, v. Rixey, 94 Va. 342, 349, a case in which the
facts are strikingly similar to those in the instant case, this
court, speaking through Mr. Justice Riely, said:
"The facts in regard to the encumbrance were matters of
public record, and as accessible to :Mrs. Rixey as to Mrs.
Jameson. Where the same means and opportunity of tracing
the title to real estate are equally open to both parties, the
doctrine of equitable estoppel does not apply. It is essential
for the application of the doctrine of estoppel in pais with
respect to .the title· of real property, said Justice Field, in
delivering the opinion of the Supreme Court in Bra;nt v. Vir.
ginia Coal d; Iron Co., et als., 93 U. S. 337, 'that the party
claiiµing to lrnve been influenced by the conduct or declarations of another to his injury was himself not only destitute
of knowledge of the true state of the title, but also of any
convenient and available means of acquiring such knowledge.
Where the condition of the title is known to both parties, Qr
both have the same means of ascertaining the truth, there can
be no estoppcl '. ''
In view of tlie holding of this Court in Jameson, v. Rixey,
supra., under a state of facts similar to those in the present
case, it mav well be said, that ,vaterfield, as purchaser of the
south half of the Homestead Farm under the decree in the
chancery suit, was affected with i10tice of all. that the
21 8 record in that suit disclosed pertaining to the •title to
the land, and also all to which knowledge there acquired
would have led him. He was clearly put upon inquiry. If
he had performed his duty and availed himself of the means
pointed out to him, and easily within his reach; he would
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necessarily have discovered that Caroline V. Tull had purchased the eleven-acre tract. But he neither made an examination of the decree and other papers in the chancerv suit,.
nor did he inquire of Mrs. Tull as to her purchase and possession of said land. His injurv, if any, is therefore the result of his own negligence. The facts in regard to Mrs.
Tull's purchase and possession of the eleven-acre tract were
matters of public record.
.
·
There· is no evic}e11ce in this case or in the papers in the
chancery suit that Caroline V. Tull knew or even suspected
that any part of the land purchased by her from the Court
was embraced in the description of any of the land that was
ordered sold at the public aucti9n. Therefore, there was
nothing for Caroline V. Tull to disclose to any prospective
. purchaser on the day of the sale. In purchasing from the
Court the properties that were devised to her in the will,
Caroline V. Tull acted in reliance upon the apparent regularity of the proceedings in the chancery suit and in the belief that upon the payment of the agreed purchase price said
properties would be properly conveyed to her under proper
orders from the Court. See Camp v. BoJJd, 229 U.S. 530,559;
Williams v. United States, 138 U. S. 514, 517.
The burden of proving all the facts which constitute the
essential ingredients of an equitable estoppel rests upon the
party who sets it up and the evidence must be clear, precise
and unequivocal, particularly so where title to real estate is
involved. There is not a scintilla of evidence in the present
case or in the record in tl10 chancerv suit that :Mrs. Tull
was ever cop:nizant or aware that there was a mistake of
any kind in tl1e description of the southern half ot the
22" 8 White Homestead farm as contained in the decree or
in the advertisement of sale. See Chesapeake & Ohio
Rwy. Co. v. lValker, 100 Va. 69, for a full discussion of equitable estoppel by l\Ir. Justice Keith.
It is of the.essence of an estoppel that the act relied upon
as such should have been injurious and prejudicial to him
who relies upon it as au estoppel. Smith v. Powell, 98 Va.
431. And, ''The doctrine of estoppel is never applied, in any
of its branches, upon an uncertain and speculative state of
facts". Bargamin v. Clarke, 20 Gratt. 544.
One of the requisites necessary to create an equitable
estoppel, or an estoppel based upon a party's conduct, is that
the party who claims the benefit of the ·estoppel must show
that he was ignorant of the truth in regard to the misrepresentation made; and must l1ave been p~rmissibly ignorant
thereof. Jordan v. Buena Vista Co., 95 Va. 285.
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· In the syllabus to the'· case of Luck Consfruction Company
v. County of Russell, 115 Va. 335, it is said: "The doctrine
of estoppel in pais is a pu·rely equitable one, and it is essential
to its application, where a party claims to have been influenced to his prejudice by the conduct ·of another; that he
should have been ignorant of the state of facts relied on to
constitute such estoppel. Nor cnn one base a claim for an
estoppel upon acts or conduct induced by· his own fraud or
false misrepresentations."
And in 21 C. J. 1138, Sec-137, it is said: "As an estoppel
in pais is never allowed to be used as an instrument of fraud,
but only to prevent injustice, it is therefore essential that the
party claiming the benefit of the estoppel should have pro.
ceeded in good faith.''
The contradictory position taken by John J. Waterfield,
who is vouched for by plaintiff corporation, are certainly not
indicative of his having proceeded in good faith; and under
the state of facts shown in the case at bar, ·your peti23,, tioner submits that neither plaintiff corporation •nor
John J. Waterfield is entitled to any relief on the ground
of estopp~l.
The testimony of the petitioner that she was in open possession of the eleven-acre -tract from December 19, 1940, and
that she rented the Twyford Farm, including the eleven-acre
tract, to various tenants between that time and June 30, 1944,
was corroborated by Richard Kelly (l\L, p. 15), by Edgar
Matthews (M., p. 15), and by Upshur Bunting (M., p. 16),
the latter further testifying (M., p. 16) that he had lived in
the vicinity of Atlantic for many years and was well ·acquainted with Harry T. ·white in bis lifetime; and that it had
always been his understanding that not only Harry T. White,
but Harry T. White's father, also, I1ad always treated the
~leven-acre trnct as a part of the 'l'wyford Farm.
Uncontradicted also stands the testimonv of Caroline V.
Tull to the effect that some time in the year i945 Louis Thornton, an aged and lifelong resident of the community around
Atlantic but who is now dead, had stated in her presenc·c
and that of the plaintiff, Clarence D. 1!,leming, that he was
quite familiar with the White Homestead Farm, as well as
the eleven-acre tract, and that he knew the eleven-acre tract
was considered by Harry T. White, as well as by E.T. "White,
the father of Harry T. White, as part of the Twyford ]'arm.
But even with this positive assurance from an unimpeachable and entirely disinterested source, the plaintiff. ~cknowledges that neither he nor his attorney made any e:;amination
of the papers in the chancery suit to ascertain the circum-
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stances under which Waterfield Brothers claimed title to the
eleven-acre tract; but, instead, permitted the time within
· which he had the right to cut and remove the timber to expire.
· Error Number 3: The period of time within which the plaintiff under the terms of the contract of sale had the right to
cut and remove the timber purchased from the principal defendant had expired before tbe present action was brought.
24«-

•Error Number 5: No judgment for damages could
properly be entered against the defendant in this suit.

Because·of their close relationship to each other these two
assignments of error will be treated in argument as one.
· As hereinbefore recited the contract, by which Caroline V.
Tull Rold to Fleming Bros. I:.br. & Mfg. Company the growing timber involved in this action, was executed under date
of June 30, 1944, and the purchaser-was granted a period of
two years within which to cut and remove said timber, said
two-year period expiring on June 30, 1946. The present action was not instituted until October 23, 1946, or more than
two years from ,June 30, 1944.
,
It is your petitioner's contention and she here alleges that
plaintiff corporntion, Fleming Bros. Lbr. & Mfg. Company,
had no title or interest in the timber purchased from petitioner after the expiration of the two-year period on June
30, 1946, within which it lmd the right to cut and remove the
same, and that, therefore, said plaintiff corporation could not
properly maintain an action as to property in which it had
no title or interest.
In Wright, et a.ls., v. Camp J!lfg. Co., 110 Va. 678, 682, this
Court, quoting- from Adkins v. Huff, 58 W. Va. 645, 52 S. E.
773, said: '' The authorities are practically uniform in holding that an iustrument g·ranting standing timber, and containing a clause requiring or permitting it to be removed
within a specified time from the date of the grant, gives no
absolute and unconditional title to the property. • • e By the
great weight of authority it is determined that no right or
title exists in the grantee after the expiration of the time
specified in the deed or contract.''
. Your petitioner further submits that the legal effect of the
clause in the contract conveying the timber to plaintiff
25• corporation with 8 tl1e right to remove the same in two
years, was to convey all the timber which plaintiff corporation might remove within the prescribed time, and that
such timber as remained on the premises after the expiration
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of the two-year period would belong to the vendor.. And your
petitioner further submits that the provisions contained in
the contract for cutting and removing the timber within the
fixed per!od of two years was not n covenant but a condition,
as was held by this court in Hartley 0;1id others v. Neave and
others, 117 Va. 218.
,
And in Hall v. Ritter Lumber Co., 167 Va. 95, this Court
said: "It is definitely settled in this jurisdiction that a deed
to standing timber, with a rig·ht for a fixed period to cut and
remove the same, does not convey an absolute, or an unconditional title to the timber, but only conveys title to such timber as may be cut and removed within the fixed period." .
And in Cm·tis v. Peebles, 160 Va. 735, this Court, reaffirming the doctrine laid down in Blackstone. Mfg. Co. v. Allen,
117 Va. 452, held that, in a contract or deed to standing timber, ,vith a right for a fixed period to cut and remove the
same, the absolute title to the timber never passes out of the
grantor until the grantee cuts and removes the timber within
the period of time allowed by the contract for so doing.
And so, the timber on the eleven-acre tract not having been
cut and removed by plaintiff corporation within the time fixed
under the terms of the contract, no title or interest therein
was ever acquired by plaintiff corporation, hence said plaintiff corporation could not properly maintain an action for
said timber in which it had never acquired title or any interest therein.
CONCLUSION.
Your petitioner submits that the foregoing proof, sup268 ported by 0 tbe autl1orities cited, conclusively shows:
(1) That Caroline V. Tull has been in lawful possession of
.
the eleven-acre tract of land since December 19, 1940.
(2) That title to said eleven-acre tract had been lawfully
acquired by said Caroline V. Tull under a judicial sale made
to her bv the Circuit Court of Accomack County.
·
(3) T~hat no action of any kind has been brought against
Caroline V. Tull for the purpose of defeating her title to and
·
possession of said tract of land.
(4) That there has been no eviction of plaintiff corporation, actual or constructive, and the refore no breach of any
warranty mude by petitioner, Caroline V. Tull.
(5) That the present action, having been instituted after
the expiration of the fixed period of two years for cutting
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and removing the timber, was void ab initio and defendant's
demurrer should therefore have been sustained and the action dismissed.
Wherefore, it is respectfully urged that a writ of error and
supersedeas to the judgment aforesaid be granted herein and
that this Court review and reverse said judgment and render
iinal judgment in favor of this petitioner or remand the cause
to the trial court for a new trial' and render such other relief
·
to the petitioner as the nature of her case may require.
A copy of this petition was forwarded by mail, properly
addressed and with the necessary postage thereon, to counsel
for the plaintiff on the 23!}1 day of February, 1948, and the
original of the same, togetl1cr with a certified copy. of the
record and the original exhibits certified by the trial court,
delivered in person to M. B. atts, Esq., Clerk of tl;ie Sup·reme Court of Appeals of Virginia, at Richmond, Virginia,
on the 24th day of February, Hl48.
8
27•
Petitioner desires to adopt this petition as her brief.
Counsel for petitioner desire to state orally their reasons for requesting a review of the decision complained of.

,v

CAROLINE V. TULL,
L. H. MEARS,
By BENJ. W. MEARS,

Her Counsel.
BENJ. W. l\fEARS,
Eastville. Virginia.
L. H. MEARS,
Eastville, Virginia.

J:, L. H. Mears, an attorney at law practicing in the Supreme Court of Appeals in Virginia, do certify that in my
opinion it is proper that the judgment and . decision complained of in the foregoing petition should be reviewed by
said Court.
L. H. MEARS,
Eastville, Virginia.
Eastville,. Virginia, February 23rd, 1948.
Received February 24, 1948.
M. B. WATTS, Clerk.

April 26, 1948. Writ of error and suversedeas awarded by
the Court. Bond $1,500.
M. B. W.
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RECORD
VIRGINIA:
,

Pleas before the Circuit Court for the County of Accomack, on the 31st day of October, A. D., 1947.
Be it Remembered that heretofore, to-wit:
In the Clerk's Office of the Circuit Court for the County
of Accomack, on the 23rd day of October, A. D., 1946, the
,
following attachment Petition was filed:
Virginia:
In the Circuit Court of the County of Accomack.
Fleming Bros. Lumber ancl :Manufactufing Company, a Corporation, Plaintiff
.
1).

Caroline V. Tull, Principal Defendant, Arthur Bowser, Jim
Sheppard, Upshur Bunting, Sallie Copes, Phillip Evans,
Harvey Thornton, Frank, Hill, B. W. Mears, Trustee, and
The Eastville Bank, beneficiary~ Co-Defendants.

.

To the Honorable Jeff F. ,valter, Judge:

,

Your petitioner, Fleming Bros. Lumber and Manufacturing
Company, a Corporation, 1·espectfnlly shows unto Your Honor
· tl1at the said principal defendant, Caroline V. Tull, is justly
and truly indebted to the plaintiff in the sum of Twenty-five
Hundred Dollars, which amount was (will be) due and payable June 30, 1944, the full particulars of which indebtedness
are as follows: That on June 30, 1944, the defendant sold the
plaintiff a certain lot of trees and timber standing and being
on a tract of land containing .approximately .11 acres lying
and being near tlie Village of Atlantfo, Accomack County,
Virginia, bounded by the lands of William Waterfield and
by the Thornton land, b~· deed of Bargain and Sale, for the
cash consideration paid by the plaintiff to the defendant of
Twenty-five Hundred Dollars ($2,500.00), which said timber
and trees, together wit11 the land upon which they were standing and growing belonged to another, resulting in dnmages of
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'Twenty-five Hundred Dollars, ($2,500.00), to the - plaintiff,
and that the plaintiff is entitled ·to, or ought to recover of
said principal defendant, at least the said sum of Twentyfive Hundred Dollars, with interest thereon from
page 2} the 30th day of June, 1944, until paid.
• Your petitioner further alleges that the said principal defendant Caroline V. Tull is not a resident of this
State, and has estate or debts owing to said prin('ipal defendant within the said County of Accomack, State of Virginia and is entitled to the benefit of ·a lien, legal or equitable
on property, real or personal, within the said Countv of Ac··
comack, State of Virginia.
•
WHEREFORE, Your petitioner asks for au attachment
agains the estate, real and personal, of said principal defendant, Caroline V. Tull in the State of Virginia, and more particularly against the real and personal property of said principal defendant now in the possession and under tl1e control
of Arthur Bowser, Jim Sheppard, Upshur Bunting~ Sallie
Copes, Phillip Evanfl, Harvey ':l.1bornton, Frank Hiil, B. Vv.
Mears, Trustee and The Eastville Rnnk, ben~fi<'iary, who vour
petitioner prays mriy he made co-defendants to these "proceedings and required to answor and disclose what property
belonging to the principal defendant is now in their possession or under their control; that the said real and personal
property, or so much thereof us may be necP.seary to satisfy
the claim of your petitioner be ~old by order ·of this court
and applied in satisfaction thereof, and that a receiver may be
appointed to take charge of the attn('hed property.
And that your petitioner may liave such other, further and
general relief as the nature of its cac;e may require.
And your petitioner will ever prny; etc.
··
FLEMING BROS. LUMBER AND MANUFACTURING COMPANY; A CORPORATION
By C. D. FLEM] NG,
Tts Vice-President and Ag~ut authorized
to make this oath.

State of Virginia,
Cou·nty of AcC'omack, to-wit:
I, Josephine B. Bagwell, a Notary Public for. the Countv
aforesaid, certify that C. D. Fl<>ming, Viec-Presiclent and
Agent authorized. to make this oath, has per!';onallv
page 3 } appeared before me in my County aforesaid, and
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made .oath tbat he is cognizant of the facts stated

in the foregoing petition and that thev are true.

Given under my hand this 23rd day 'of October, 1946.

·

J'OSEPHINE B. BAGWELL,
Notary Publie.
ERNEST RUEDIGER,
STEWART K. POVlELL, p. q.
And at ~nother day, to-wit:
Yirginia:
Circuit Court of the County of Accomack, on Friday, the
25th day of April, in the year of our Lord, Nineteen Hundred
and Forty-Seven.
Fleming Bros. Lumber and Manufacturin~ Company, a Corporation, Pltff:
against
Caroline V. Tull, Prin.-Deft: Arthur Bowser, Jim Sheppard,
Upshur Bunting, Sallie Copes, Phillip Evans, Harvey
Thorton, Frank Hill, B. W. :Mears, Trustee, and The Eastville Bank, beneficiary, Co.-Defts.
.

.

UPON AN ATTACHMENT RETURNED "LEVIED"~ &C.
This day came the parties in their propel'. persons and by
their attorneys. Thereupon, by agreement of all of said parties, by their attorneys, in open Court, this cause was submitted to the Court for trial without the intervention of a
,Jury. ·whereupon, said defendant, hv her attorney, :filed in
writing a Special Plea praying the Court to. dismiss the at- .
tachment herein on the ground that she is a resident of the
County of .Accomack, Virginia. and not a resident of the City
of Baltimo·re, 1\faryland, on which plea the Court deferred
action until a subsequent day of this term; Thereupon, said
defeudant, by her attorne~', demurred to the petition in this
cnnse on the grounds stated in writing and this day filed,
which demurrer having been fully ar~ned, the said plaintiff,
bv its attornevs. asked leave to file an amended petition which
leave is granted and the said amended petition was filed accordingly; thereupon, the Court overruled the defendant's demurrer, to whicl1 ruling of the Court said defendant, hv her
attorney, excepted; whereupon. said defendnnt, by
page 4 ~ her attorney, :filed in writing her Answer to said
petition; thereupon, the Court having 1:1artly heard
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the evidence but there not being sufficient time within which
to complet~ the tl'ial of this cause adjourned the same until
Monday morning, May 5th, 1947.
SPECIU, PLEA FILED A'PRIL 25TH, 1947., BY PRIN. CIPAL DEFENDANT, CAROLINE V. TULL.
Virginia:

In the Circuit Cour:t of the County of Accomack.
Fleming Brothers Lumber and Manufacturing Company, a
Corporation, Plaintiff
v.
Caroline V. Tull, Principal Defendant, and Arthur Bowser,
et als., Co-Defendants .
Caroline V. Tull, the above named principal defendant, appearing specially for the purpose of this plea and for no·
other purpose, says that she is now and was at the time of
the institution of this suit a citizen and resident of the Countv
of Accomack, State of Virginia, and t1iat she is not a resident
of the Qity of Baltimore, State of Maryland; that Arthur
Bowser and all his other co-defendants named in this suit, also,
are now, and were at the time of the institution of t11is suit,
residents of the County of AccomaC1k, State of Virginia.
·wherefore, this defendant says that tl1is suit was instituted
on false suggestion, and prays the judgment of the Court
whether she shall be compelled to make any further· or other
answer ·to the said attachment., and prays to be hence dismissed with her reasonable costs and char~es hi this beJialf
most wrongfully sustained.
·CAROLINE TULL
State of Virginia,
County of Accomack, to-wit:

I, L. H. Mears, a Notary Public for the County and State
·· aforesaid, do hereby certify that Caroline V. Tull personally
appeared before me in my county and· state aforesaid and
made oath that the allegations contained in the foregoing
plea are true.
.
Given under my hand this 25 day of April, 1947.
My commission expires Dec. 29, 1950.
L. H. MEARS,
Notary Public.
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page 5} DEMURRER FILED APRIL 25TI!, 1947, ,B1;
PRINCIPAL DEFENDANT, CAROLINE V.
TULL.
Virginia:
In the Circuit Court of the County of Accomack.
Fleming Bros. Lumber & Mfg. Co., Inc.

v.

Caroline V. Tull
DEMURRER
The demurrer of Caroline V. Tull, defendant to a bill of
complaint filed against her by Fleming Bros. Lumber & :Manufacturing Co., Inc.
This defendant by protestation, not confessing or acknowledging all or any of the matters and things fu the said bill of
complaint contained to be true in manner and form as the
same are therein set forth, cloth demur thereto and for cause
of .demurrer showeth:
(1) That there is no averm~nt in the bill that there has
heen a breach of the covenant of warrantv. contained in this
defendant's deed conveying certain gro";ing timber to the
said plaintiff;
·
(2) That it does not appear on the .face of the bill that
there lias been any eviction of the plaintiff, actual or con·
structive, from the premises describe.d in said deed;
( 3) That it does not appear on the face of the bill that the
plaintiff has been prevented from taking possession of the
premises by another in possession under a better title existinl? at the time of the sale of said timber and the deed;
. (4) That plaintiff ought not to be permitted to maintain
its suit because he no longer has any .rights in the timber
located on the tract of land described in the petition, as the
two years period within which he had the ri!(ht to cut and
remove said timber 1md expired before this i:;uit was insti-

hh~

.

Wherefore, and for divers ot11er errors and imperfections,
this defendant demands the judgment of this Court whether
she shall be ·compelled to make any further or other answer
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to the said bill, or any of the matters aud things therein con"'tained; and prays hence to be dismissed with her reasonable
costs in this behalf sust.ained.
page 6

~

CAROLINE V. TULL
By MEARS & MEARS
Counsel

MEARS & MEARS, p. d.
AMENDED PETITION FILED APRIL 25TH, 1947, BY
PLAINTIFF.
Virginia:
In the· Circuit Court of the County ~f Accomack.
Fleming Bros. Lumber & :Mfg. Co., Inc.
v. .
Caroline. V. Tull
AMENDED PETITION.
Particulars of the Indebtedness of the ·Amended Petition
to Read as Follows:
That on June 30, 1944, the defendant sold the plaintiff a
certain lot of trees and timber standing and being on a tract
of land containing approximately 11 acres, lying and being
near the Village of Atlantic, Accoma<'k County, Virginia,
bounded by the lands of William W aforfield and by the Thornton land, .by Deed of Bargain and Sale, with. the following
covenants and warranties therein, to-wit:
·
"And, the said party of the first part covenants to and with
said party of the second part, that she is seized of said premises in fee; that she has rig-ht to convey the timber above
described; that said land and timber is free from nll encum. brnnce, and that she will warrant and defend. the title to the
timber above described and the privileges herein granted to
the said party of the second part, bis successors and assigns.,
against the claims of all persons whomsoever;''
for the cash consideration paid by the plaintiff to the principal defendant in the amount of Twenty-five Hundred Dollars, ($2,500.00), which said timber and trees, together with
the land upon wllich they· were standing and growing, be-
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longed to another, ~e~ulting in damages of Twenty-five Hundred Dollars, ($~500.00), to the plaintiff, and th~t the plaintiff is entitled to, or ought to recover of said principal defendant at least the said sum of Twcntv-five Hundred Dollars,
with interest thereon from the 30th day of June, 1944;, until

~d

That the defendant has breached the above said warranties
.
in her said deed, in that thl.l legal title to the above
.
page 7· ~ described timber was never vested in the said defendant, .and at the· time of the conveyance to the
said plaintiff the said defendant had no right or title to convey tbe above described timber and trees to the said plaintiff.
That the plaintiff bas been prevented from taking possession of the premises· above described with damages to the
plaintiff in the sum of Twenty-five .. Hundred Poll~rs,
($2,500.00), as above named because of the breach of the ,varranties and covenants aforesaid in said deed.
ANSWER FILED APRIL 25TH, 1947, BY CAROLINE V.
TULL, PRINCIPAL DEFENDANT.
Virginia:
In tpe Circuit Court of. the County of Accomack.
Fleming Brothers Lumber and Mnnufacturing Compa1_1y, a
Corporation, Plaintiff
·

v.

Caroline V. Tull, Prindpal Defendant, and Arthur Bowser,
·. ct als., Co-Defendants., Defendants
This defendant for answe1· to the petition filed against her
by Fleming Brothers Lumber and Manufacturing Company,
Inc., answers and says:
(1) That it is true that this clefendarit on tl1e 30th day of
.lune, 1944, sold to the said Fleming- Brothers Lumber and
l\Ianufncturing Company, Inc., the l!ltanding timber on a certain tract or parcel of land containing eleven acres, more or
less, lying and heing near the villngc of Atlantic, Accomack
County, Virginia.
(2) But this defendant denies that said sale was made by a
deed of bargain and safo. bnt on the contrary states that said
sale is evidenced only hy a certain contract in writing executed bv this defcndant hv the name of C. White Tull and
lw said Fleming Brothers LumlJer and :.Manufactudng Company, Inc., by C. D. Fleming, Vice-President.
.

.
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(3) This defendant denies that th\1 consideration for said
tract of eleven acres was $2,500.00 but on the contrary alleges
and here states that the consideration for this tra<.'t of timber
was estimated as having a value of $1,000.00 and tl1e remainder of the timber sold under said contract was estimated
as having a- value of $2,000.00.
·
- (4) This defendant for further answer to said
page .8 } petition says that the period within which the plain. . tiff had the right to cut and remove the timber from
said'tract or parcel of land expired on June 30, 1946, prior to
the institution of this suit; that the said defendant, the ref ore,
hf.ls no remaining rigl1t of any kind whatsoever under said
contract, and the refore, may not ~ue on saicl contract.
And now having fully answered eaid p~tition this defendant prays hence to be dismii:;scd with her reasonable costs in
this behalf expended.
,
L. H. :MEARS,
Agt. & Atty. for Caroline V. Tull.

State of Virginia,
County of Northampton, to-wit:
Subscribed and sworn to before me a Notary PubliC' in and
for the County and State aforesaid., this 24th day of April,
1947. .
My commission expires :May 16, 194K

EMILY M. FUSSELL,
Notary Pnhlic.
And at another day, to-wit:
Virginia:
Circ~it Court of tl1e County of AccomaC'k, on 'Monday, the
5th day of May, in the year of our Lorc1, Nineteen Hundrccl
and Forty-Seven.
Fleming B1·os. Lumber and Manufacturing Company, a Corporation, Pltff:

against

Caroline V.·Tull. Prin.-Deft: Arthur Bowser, ,Jim Sheppard,
Upshur Bunting, Sallie Copes, Pl1illip Evans. Harvev·
Thorton, Frank Hill, B. W. Mears, Trustee, and The Eastville Bank, beneficiary, Co.-D<.'fts.
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UPON AN ATTACHMENT RETURNED "LEVIED", &C.
This day came again the parties in their proper persons
and by their attorneys. Thereupon, the Court having fully
heard the evidence submitted by the plaintiff, tqe said defend·
ant, by her attorney, moved the Court to dismiss the attach·
ment herein on the ground of improper serviee, which motion
having been fully argued the same was overruled, to which
ruling of the Court said defondant, by her said attorney, ex·
cepted. Whereupon, the Court having fully heard the evi.
dence of the defendant and the arguments of connpage 9 ~ sel, it is ordered that this cause be continued until
the next term of this Court.
And on this same day, to.wit:
Virginia:
Circuit Court of the County of Accomack, on Friday, the
31st day of October, in the year of our Lord, Nineteen Hun·
dred and Forty-Seven.
Fleming Bros. Lumber and Mnnufactnring Company
v.
Caroline V. Tull, Principal Defendant, Frank Hill and others,
Co.Defendants
I

This day came again .the parties, by their respective Attorneys. Thereupon, the Court having fully heard the evidence at a previous Term, it is considered by the Court that
the attachment be, and the same hereby is, dismissed; and
that the plaintiff recover against the Principal Defendant,
Caroline V. Tull, the smn. of One Thousand Dollars
($1,000.00), with interest from ,June 30, 19441 and its costs
bv it in this behalf expended. Thereupon the said Principal
Defendant, Caroline V. Tull, moved the Court to set aside
said judgment and grant her n new trial in said cause, upon
the following grounds, to.wit:
1. It is contrarv to the law and to the evidence.

2. There is no evidence to empport the verdict.

· !l. The period of time wit1lin which the plaintiff unrler the

terms of the contract of sale l1ad the ri~ht to cut ancl remove
the timher purclmsecl by him from the defendant had expired
before this action was brou~ht.
4. Ther;e had been no eviction of the defendant from said
eleven acre tract of land since her pmchase of the same from
the Court in December, 1940.
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'

•

5. That no judgment f 01· damag·es could properlv be entered
•
against the defendant in this suit;
.

'

which motion being thereupon fully argne<l, the same was
overruled, to· which ruling of the Court the principal defendant, Caroline V. Tull0 excepted. And the said defendant: by
her attorney, stating that she thinks lierself aggrieved by
the entry of the judgment afo,;esaid and being desirous of
applying to the Supreme Court of Appeals of this
page 10 } State for a writ of error and superseden.~ to said
judgmeut, it is ordered that the execution of tlie
said judgment be suspended for a period of sixty days from
the rising of this Court for such purpose, provided the said
defendant, or someone for her, shall enter into a bond before
this Court, or its Clerk in his offic>e, in the penalty of $250.00,
with surety deemed sufficient to this Court, or its Clerk, made
payable to the Commonwealth of Virginia, and conditioned
according to law.
NARRATIVE SUMMA.RY FILED .JANUARY 5TH, A. D.~
1948.

' Re: :Fleming Brothers Lnmher and Manufacturing Company,
a Corporation, Plaintiff

v.

Caroline V. Tull, Principal Defendant, Arthur Bowser, Jim
Sheppard, Upslmr Bunting, Sally Copes1 Phillip Evans,
Harvey Thornton, Frank Hill, B. W. Mears., Trustee, and
The Eastville Bank, Beneficiary, Co-Defendants
PETITION FOR AN ATTACH!IEN~.
RECORD.
NARRATIVE SUM.MARY of the evidence and other incidents of the trial of the above entitled eau~c before Hon. Jeff
F. Walter, Judge of the Circuit Court of Acc>omack County,
Virginia, on April 25, 1947, and May 5, 1947.
Present: Stewart K. Powell, l~sq., 'Mrs. Frances Flt'tc11er
Ames and Ernest Ruedger, Esq., attorneys for the plaintiff.
Mears & Mears, Esq., attorneys for the defendant.
. ·
No appearance for any of the Oo-clefenclants.
(Note: By agreement of counsel for plaintiff and defendant, l\lrs. H. Ames Drummond, who bas served .. as Court
stenographer for the Circuit Conrt of Ac<>omack County for
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Clarence D. Fleming.

the past several years, was empJoy<!d to take in shorthand
. the testimony offered bv plaintiff and defendant in the trial
. of. this matter; pursuant thereto the said Mrs. H. .Ames
Drummond took down the testimony and all of the proceed- ·
ings had in the trial of the case. At the conclusion of the
hearing the Court reserved its decision in tlie matter and final
judgment was not entered therein until October 31, 1947. Upon
request being made by .counsel for defencl ant for a
page 11 ~ transcription of the testimony taken by tlie stenog1·apher, Mrs. H. ~i\.mes Drummond, counsel for d~f endant were advised hy :Mrs. Drummond that her .shorthand
notes made by lier in the trial of this case ]1ad becom~ lost or
otherwise misplaced and that it would t1rnrefore be impossibile for lier to furnish the requested tram~cription of said
notes. "1berefore, the necessity for presenting to the Court
a record of the evidence in the case in narrative fonn.)
THE EVIDENCE.
CLARENCE D. FLEMING
testified on behalf of the Plaintiff Corporation tliat on June
· 30, 1944, by deed of bargain and sale the defendant, Mrs.
Caroline V. Tull, conveyed to the Plaintiff, Fleming Brothers Lumber and Manufactur~g Company, for a cash consideration of Three Thousand ($3,000:00) Dollars, two certain
lots of trees and timber standini and being on two certain
tracts of land lying near the village of Atlantic, Accomack
County, Virginia, which said deed ·contained the usual covenants. of title. Within a few months from the date of the
above said purchase and conveyance the Plaintiff proceeded
to cut and remove the timber from Tract #2 described in
said deed, the timber on which some of the witnesses testified
as having a value of one-half of the total purchase price as
of June 30, 1944. In April, 1945, when the plaintiff attempted
to go upon the tract described in said deed as Tract #1 for
the purpose of removing the timber therefrom he was stopped
by Mr. William Waterfield, who asserted that be and his
brother John J. Waterfield owned the timber and the land,
having purchased the same at public auction on the 18th day
of January, 1941; that their deed was of record in the Clerk's
Office in said County; that they had been in possession of
the land and that they would shoot anybody who trespassed
on their land to cut their timber. The witness testified that
he thereupon consulted tlie Company's attorney, Stewart K.
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.Jolin J. Waterfield.

Powell, Es~.;' and that upon being advised by said attorney
that the Waterfields had a deed which embraced said eleven
acre tract of land he was advised by his said attorney not
.
to attempt to cut or remove th~ timber from snid
page 12 } 11-acre tract. The witness further testified that
the 11-acre tract of timber was on the Southwest
corner of the E. T. White homestead farm and that it was
approximately one-quarter of a mile from the Twyford Farm.
The witness further testified that he notified Mrs. Caroline
V. Tull that he was being prevented from cutting the timbe1·
on the 11-acre tract by the Waterfield brothers and that Mrs.
Tull took no action to make it possible for the Plaintiff corporation to go upon and cut the timber from the 1.1-ncre tract.
On this occasion the witness testified that :Mrs. Tull read to
him the will of her father, Harry T. White, deceased. .
The Plaintiff introduced as Exhibits the deed for the timber from Caroline V. Tull to Fleming Brothers & Manufacturing Company; the deed from Benj. W. Mears and B. Drummond Ayres, Special Commissioners, to John J. Waterfiel~
and William H. Waterfield; the deed from Benj. W. Mears
and B. Drummond Ayres, Special Commissioners, to Caroline V. Tull; and the deed of trust from Caroline V. Tull to
Benj. W. Mears, trustee, and the same were admitted by the
Court and made a part of the record.
JOHN J. WATERFIELD,
a witness testifying on behalf of the Plaintiff, testified:
That the tract or parcel of land purchased by him at :public
auction on the 18th day of January; 1941, from BenJ. '\V.
Mears and B. Drummond Ayres, Special Commissioners in
that certain Chancery cause then depending in the Circuit
Court of Accomack County entitled "Harry E. White, Administrator c. t. a. of the estate of Harry T. White, deed., etc.,
Plaintiff, v. Caroline V. Tull, et als., defendants," was described in the poster advertising the sale so as to embrace
the 11-acrc parcel of land on which the timber involved in
this suit now stands and that, therefore, he claims title to
said 11-acre tract. This witness further testified that he made!
no examination of any of the papers in th.e above entitled
chancery cause prior to the sale of said prope·rty and took no
steps to inform himself as to the boundarie·s ·of the property
~eing offered for sale by said f;,pecial Commissioners other_
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Caroline V. Tull.
than to read the advertisement, which he testified
page 13 } he read for the first time on the day of the auction
sale, and that he would not have purchased said
tract unless it had embraced the 11-acre tract. This .witnP.ss
further testified that in his opinion the timber on the 11-aoro
tract had a value of $1,500.00 as of June 30, 1944. The witness further testified that when· plaintiff corporation sent
their employees on said 11-acre tract of land to cut said timber he notified said employees that he would kill anybody who
attempted to cut any timber from said tract.
·
This witness testified it was his opinion and belief that the
principal defendant, Caroline V. Tull, was not a citizen un<l
resident of the State of Virginia.
·On behalf of the principal defendant, Caroline V. Tull,
the following evidence was presented:
CAROLINE V. TULL,
testifying on her own behalf, testified that she had been a
lifelong citizen and resident of Accomack County, Virginia;
that she is 62 years of age, frail in health and has one daughter, Anne White WiJmer, who is now married and living in
the City of Baltimore, Md.; that although the witness owns
and maintains her domicile at Makemie Park, Accomack
County, Virginia, she visits her daughter and only child in
Baltimore at frequent intervals; that she is the owner of the
house in the City of Baltimore in which her daughfor now
lives. The witness testified that she was in possession of tho
11-acre tract of land on which stands the timber which is
the subject of this suit from the death of her father. iiarry
T. White, in 1934 to December 19, 1940, when she purchased
the same, along with other lands devised to her and to her
daughter by the will of her father, Harry T. White, and that.
she continued thereafter in possession of said 11-acre tract
of land and is still in possession of same. The witness testi1ied that from 1934 until December 19, 1940, and thereBfter
from December 19, 1940, to the present time she bas leased the
11-acre tract along with and as a part of her farm lmown as
the Twyford farm to various tenants; that ,John
page 14 } .J. Waterfield occupied said Twyford farm, including the 11-acrc tract, as lier tenant for t]10 years
1940 or 1941; that other tenants to whom she had from tim(.)
to time leased the Twyford farm and 11-acrc tract, included
Upshur Bunting, Edgar Matthews and Richard Kelley. The
witness testified that oil the day preceding the public auction
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Caroline V. Tull . .
sale of the South portion of the ,vhite homestead farm, w11ich
had been devised to Harry E. White under the wiH of Harry
T. White, she went on that property and on th(' adjoiuinw
11-acre tract involved in this suit with John J. "\V'aterfield
and that on that occasion ,vaterfield read and re-read a copy
of the will. of Harry T. White which she had with her. Tl1e
witness further testified that in l.945, about a year after the
sale of the timber to Plaintiff corporation, upon objection being ·made by Clarence D. Fleming that he was being prevented
by John J. Water.field from cutting the .timber on the 11-acre
tract she and Clarence D. Fleming met in the village of Atlantic, which is but a short distance from the location of the
11-acre tract, with Mr. Louis Thornton, an aged and lifelong resident of that community, who has since <lied, and she
and Mr. Fleming were told by :Mr. Thornton he wi1s entirely
familiar with the White homestead farm and with the 11-acre
tract; that said 11-acre tract was purchased many years ago
by E. T~ White, father of Harry T. ,vhite, and granclfothel'
of Caroline V. Tull from the "Bundick heirs" and that thereafter it was always treated by the said E. T ...White, as well
as by his son Harry T. White, as part of the 'l\vyford farm.
The witness further testified that the White homestead farm
was inherited by her grandmother, :Mrs. E. T. "\Vbite, whose
maiden name was Hickman from her (Mrs. E. T. ·white's)
father, whose name was Hickman, and that the witness'
father, Harry T. White, had inherited the same from Lis
mother, Mrs. E. T. White; that the 11-acre tract was inherited
by her father, Harry T. "\Vl1ite, from his father, the said l!i.
T. White. The witness further testified that her father, Harry
T. White, had always treated tlle 11-acre truct as a part of
the Twyford farm; that Harry "\¥right, Jr., had ,,ccupied tlie
Twyford farm as her father's.tenant many years
page 15 ~ ago for terms aggregating at least ten years and
that the 11-acre tract was treated as a part of the
Twyford farm at that time. The witness further testified
that from December 19, 1940, up to and including the present time no action of ejectmcnt or of any other nature has
ever been instituted against her by any person or personi:i
whomsoever seeking to divest her of the title or ownership
of the said 11-acre tract of land; tlmt the first intimation she
ever had of any adverse claim to the 11-acre tract was con.tained in a letter received by her sometime in the year l 945
from the attorney for the Plaintiff' corporation advising he1·
-that his client had been directed Uy Mr. John J. Waterfield
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Richard Kelley-Edgar 111att1iews-Ups1rnr Bunting.
not to cut any timber on the 11-acre tract; that she received
another letter from said attorney for said Plaintiff corporation to the same effect in the early part of 1946. The witnes~
testified that she was present on the day of the sale at wbicl1
Mr. ,vaterfield purchased the South half of ·the White homestead farm, and that Benj. W. Mears w.as her attorney iu
the Chancery suit and was one of the Special Commissioners.
.
RICHARD KELLEY
testified on behalf of the principal defendant that he cultivated the Twyford farm for one year, which according to
his best recollection was the year 1942, and that the 11-acre
tract was treated by his landlord as a part of the Twyford
farm and was included in the land leased to him. The witness further testified that he did not during his tenancy of
said lands cut any trees on said 11-acre tract nor rake any
pine shatters from said 11-acre tract.
EDGAR MATTHEWS,
testifying on behalf of the principal defendant, testified that
he was at one time the lessee of the principal defendant's
farm known as the Twyford farm and that the 11-acre tract
of land involved in this suit was treated by the said Mrs.
Caroline V. Tull as a· part of the Twyford farm and was included in the land rented to him. The witness testified that
during his tenancy of said lands he did not cut
page 16 ~ any trees nor rake any pine shatters from said 11acre tract of land.
UPSHUR BUNTING,.
testifying on behalf of the Principal Defendant, testified that
l1e was familiar with the ·white homestead farm, as well as
with the 11-acre tract involved in this suit, and with the remaining portion of the Twyford farm; that he had resided
in tlie vicinity of these properties for ma'ny years and was
well acquainted with the late Harry T. ,vhite; that it had
always been bis understanding that Harry T. White and Harry
T. White's fatlier had treated the 11-acre tract as a part of
the Twyford farm; that he had O('('Upied the Twyford farm
as the tenant of Mrs. Caroline V. Tull and had been told by
her that the 11-acre tract was a part of that farm. The witness testified he was still occupyin~ the Twyford farm as tenant. The witness further testified that he has not cut any
timber nor raked any shatters from said 11-acre tract during
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Thomas Davis.

J olm J. Waterfield.

his occupancy of said land as tenant. He further testified
that he assisted in the negotiations with the Plaintiff corporation for the sale of the timber and that he thought from
the way Mr. Fleming talked to him that $500.00 to $700.00
was what Mr ..Fleming thought it was worth.
THOMAS DAVIS
testified on behalf of the Principal Defendant that sometime
prior to Waterfield Brothers' purchase of the South lmlf of
the White homestead farm he, the witness, had purchase~
pine needles on the 11-acre tract from Mrs. Caroline V. Tull
for bedding for his hog pen, but that he had bought none
since.
By consent of counsel for all parties it is agreed that the
entire record in the Chancery suit "Henry E. ·white, Admr.
c. t. a. of the estate of Harry T. ,vhite, deed., etc., Plaintiffs,
v. Caroline V. Tull, et als. ", be treated as an exhibit in this
cause and that the origh\al papers in said suit slmll be read
as a- part of the evidence in this cause, and the same be transmitted to the Supreme Court of Appeals of Virginia.
JOHN J. "WATERFIELD,
on re-direct examination, testified that the 11-acre tract was
severed from the White homestead farm during
page 17 ~ the lifetime of Mrs. Tull's great aunt, who was
also a great aunt of the witness. Their father,
Mr. Hickman, left a third child a smaller farm in another
part of the county; that she was dissatisfied so he severed
the 11-acre tract from the \Vhite homestead farm and gave
it to lier for her life. Upon her death this tract was again
added to the White homestead farm and was never considered
a part of the Twyford farm. The witness testified that he
saw Mrs. Caroline V. Tull at the sale and she purchased one
of the tracts of land that was sold that day by the Special
Commissioners.
It is agreed· by counsel for all parties tl1at the above is
a true account of tl1e testimony introduced at the hearing of
this.case.
·
Counsel agree that for many, many years the old Twyford
farm has been listed on the tax books ag containing 66 acres
and that no change has ever been made in the assessed acreage, and likewise that the White homestead farm, originally
listed at 180 acres, after the division each of the two parts
was listed at 90 acres.
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At the conclusion of the evidence the Court reserved its
decision and at a. subsequent date, to-wit, on the 31st day of
October, 1947, the Court held in favor of the plaintiff and
awarded judgment against the principal defendant in the
amount of $1,000.00, with interest thereon from the 30th day
of June, 1944, and caused an order to be entered in said cause
in manner as follows, to the entry of which said order the
principal defentlant, Caroline V. Tull, excepted on the grounds
therein set out.
FINAL ORDER.
This day came again the parties, by their respective At·
torneys.
Thereupon the Court having fully heard the evidence at a
previous term, it is considered by the Court that the attachment be, and the same hereby is, dismissed; and
page 18 } that the plaintiff recover against the Principal
Defendant, Caroline V. Tull, the sum of One Thou-sand Dollars, ($1,000.00), with interest from June 30, 1944,
and its costs by it in this behalf expended. Thereupon the
said Principal Defendant, Carrie V. Tull, moved the Court to
set aside said judgment and grant her a new trial in said
cause, upon the following grounds, to-wit:
1. It is contrary to the law and to the evidence.
2. There is no evidence to support the verdict.
3. The period of time within which the plaintiff under the
terms of the contract of sale had the right to cut and remove
the timber purchased by him from the defendant had expired
before this action was brought.
·
4. There lmd been no eviction of" the defendant from said
eleven-acre tract of land since her 'purchase of the same from
the Court in December, 1940.
·
5. That no judgment for .damages could properly be entered against the defendant in this suit;
which motion being thereupon fully argued, the same was
overruled, to wl1ich ruling of the Court the principal defend. ant, Caroline V. Tull, excepted.
,
And the s'aid defendtmt, by its Attorneys, stating that she
thinks herself aggrieved by the entry of the judgment afore-.
said and being desirous of applying to the Supreme Court
of Appeals of tllis State for a writ of error and supersedeas
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to said judgment, it is ordered that the execution of the said
judgment be suspended for a period of sixty days from the
rising of this Court for such purpose, provided the said defendant, or someone for it, shall enter into a bond· before
this Court, or its Clerk in his office, in the penalty of $250.00
with surety deemed sufficient to this Court, or its Clerk, made
payable to the Commonwealth of Virginia, and conditionetl
according to law.
page 19
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JUDGE'S CERTIFICATE.

I, Jeff F. Walter, Judge of the Circuit Court of the Countv
of Accomack, in the State of Virginia, who presided over the
hearing on the petition for an attachment, wherein ~,leming
Brotl1ers Lumber and I\fanufacturing Co., a corporation, was
plaintiff, and Caroline V. Tull was the principal defendant
and Arthur Bowser, ct als., were co-defendants, in said Circuit Court of Accomack County, Virginia, on the 25th day
of April, 1947, and the 5th day of May, 1947, do hereby certify that the foregoing is a true and correct transcript of
the trial of said matter, including in narrative form all of
the evidence adduced at the hearing of the matter, all of the
exhibits offered in evidence by the plaintiff and by the defendant, together with the judgment of the Court and all
.
other incidents of the trial of the said matter.
Counsel for the plaintiff and for the defendant have agreed
that the original exhibits introduced in evidence, which have
been initialed by me for the purpose of identification, shall
be transmitted to the Supreme Court of Appeals of Virginia
as a part of the record in this case in lieu of certifying to
.· the said Court copies of said exl1ibits.
I furthei· certify that this certificate has been tendered to
and signed by me within the time prescribed by section 6252
of the Code of Virginia for tendering and signing bills of exception and certificate of record; that reasonable notice in
writing was given to the attorneys for the plaintiff of the
time and place at which this certificate was to be tendered and
that in accordance with that notice the certificate was tendered
to me on the 29th day of December, 1947, within sixty day:i
of the entry of the final order in said cause on the 31st day
of October, 1947.
Given under my liand this 5th day of January, 1948.
JEFF F. "WALTER,
Judge of the Circuit Court of
Accomack County, Virginia.
I

.
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CLERK'S CERTIFICATE.

State of Virginia,
_ County of Accomack, to-wit:

I, Robt. H. Oldham, Clerk of the Circuit Court for the
County of Accomack, in the State of Virginia, do hereby certify that the foregoing is a true transcript of the records
and proceedings in the Attachment Proceedings of Fleming
Bros. Lumber and Manufacturing Company, a Corporation,
Plaintiff, against Caroline V. Tull, Principal Defendant, and
Arthur Bowser, et als., Co-Defendants, pending in said court;
and I further hereby certify that the plaintiff has had notice
of tiie intention of the defendant, Caroline V. Tull, to have
the foregoing transcript of the record made out.
The cost of the foregoing transcript is $9.50, and is charged
to the•defenclant, Caroline y. Tull.
ROBT. H. OLDHAM, Clerk.
A CopY:-·Teste:
M. B. WATTS, C. C.
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