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SCHNEIDER REPORTING CO. 
STJ:NOTY"It REPORTING 

NEWIIORT NEWS, VA. 

BY MR. MILL...T\l'ER: 

Q 

P. J. FO~"'LER - DIRECT 

~low, when -- have.-:you said that a -

3 that this notice has gone to Edwards? 

4 A Are you on 23-A. 

5 Q Yes sir. 

6 A "C", under "C"? 

7 Q Yes sir. 

8 A Yes sir, it has. 

9 Q All right, now. Has that ninety 

10 day notice been sent? 

11 A Yes, it has. 

12 Q All right, sir, and what was the 

13 date of that -- when that notice was sent? 

14 A By letter from Mr. A. s. Mattox, 

15 State Right of Way Engineer --

16 COURT REPORTER: Ex-

.. 

.. . . .... ~ ~ 

·- .. 

17 
-: .. ~ : . .-

cuse me, I didn • t understand 

18 you. 

19 A By letter from Mr. A. s. ~~ttox, 
20 

.. 
who•tas State Right of Way Engineer at the time, dated ~Tova.-rnber 

21 17, 1975, 120 day vacation notice w"as given to Hr. Edwards. 

22 Q Now, that was -- that was then after 

23 the cond~~ation occurred, isn't that correct? 

24 A Beg pardon? 

Q vlha t -- what \-ia.S the date of the 

I 
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SCHNEIOER REPORTING CO. 
5TCHOTYPI: REPORTING 

NEWPORT NEWS, VA. 

P. J • FO~""LER - DIRECT- -

1 of the relocation -- I mean the notice -- the ninety d~y 

2 notice? 

3 A November the ~7th. 

4 Q All right, sir, of what year? 

5 A 1975. 

6 Q All right: isn't the notice to 

7 vacate predate the condemnation proceeding? 

8 A Does it predate? 

9 Q Yes. in a nor.mal situation? 

10 A Genera1ly, we will not send a·vaca-

11 tion notice until such a tL~e as the certificate is filed 

12 or about tlat same time. 

13 All right, sir, .. on..,pag~ 23-B: 

14 this speaks of notice of right to appeal. 

15 

16 

17 

A 

Q 

there's been nothing 

All right, sir. 

All right, sir. &~d there's -

there • s been no det~pnination made 

18 , .by . ..Edwards in reference to the relocati~-.benefits, isn't 

19 that correct? 

20 

21 what was the question, I'm sorry. 

22 MR. lULL-~J:.R: F..as a!1Y 

23 determination been made by the 

24 State Highway De9arbent a.s to 
·)-
-i:> 
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SCHNEIO!tR RE.PORTING C:O. 
STENOTYPE RE"'O"TING 

NEWPORT NEWS, VA. 

P. .J. FO~VLER - DIRECT 

relocation benefits? There's 

nothing for Edwards to appeal 

at this point •... _~ 

MR. BEALE: That Is 

a question of law too. 

COURT: No sir, I 

· think that would be a question 

of fact, whether t.."ley've done 

anything or hadn't done anything. 

MR. BE..~ I t=t: Well, his 

question, though, he said, there 

would be nothing to appeal. at 

this stage. I tnL~~ that's a 

question of law. 

COURT:" Well, he says 

he's talking about the right to 

appeal under this section on 23-B, 

and he says -- he asked him if 

there' s been: . any .. determination 

so far, by the E:f,.-ghway Department 

relative to the Edwards Company 

relocation. He says no, is my 

understanding. 

MR. BE:..:. T.~: He didn't 

ans\"er it. 

-3JS-
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SCHNEIDER REPORTING CO. 
STIENOTYPI! REPORTING 

Nli:WPORT NEWS, VA. - -
P. J. Fan.ER - D!i.ECT 

A I haven't answered it. 

COURT: . I as­

sumed he said no. I prob-

ably thought he was going 

to aay~ "No". tie 've been 

arguing about it aU mom­

:f.Dg .. 

A 'lhere has been no determination 

beeause one has not been required at this point. 

BY mt. MTTJimR: 

Q All right, sir. can you_ tell us 

when you estimate that scme -- when the dete:m:lnation wUl 

be required? 

A At the request of ~. Edwards 

when tie gets his replacment: site ready for the move. 

Q P~ferrlng to the lette: that 

we sent back on May the lOth, 1976; did we not tell you 

that the property was there and we were ready to go? 

A It was my uoaerStanding~ when 

I talked with Mr. Edwards that -

COURT: Answ-er 

about his letter fL.-st. 

Q 
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SCHNEIDER REPORTING CO. 
STENOTYptl REPORTING 

NEWPORT NEWS, VA. 

MR. BEALE: ·In 

a letter? 

MR. MILUTE.l~: 

Yes. 

MR. BEALE: What-

. what l.etter is that? 

That 1 s the letter of Nay 

the lOth, 1976. 

A Could you tel1· me specl.ficall.y. 

w~~t ~agraph you're referring to? 

BY NR. MILLNER: 

All right, sir. The .tbi~d para-

14 graph from the end says that, •As we advisedyou verbally, 

15 and we new wish to confiJ:m in writing, we request that the .. :~ 

16 relocation entitl.ement be to move Edwards in its~- entiretY .. :""'"·;.. 

17 

18 

19 

20 

?·) ... _ 

23 

_, _ _ ., 

from the old location to the new location." 
. ..... .............. 

A . Yes sir, you did, but in the pre-

ceding paragraph you said that you \-JOuld ac:ceot...,.:the - the -~ 

move on the business itse1f rather than the moving of the 

personal property from the area of acquisition. You could 

only receive one move • 

Q Did we not suggest, • this is 

obviously an area of mutual co-operation to effectuate such a 

move. \'le request that you contact 1-!r. Edwards for any 

.~ ~(~:." 

. ······' 
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SCHNEIDER REPORT1NG CO. 
STENOTYPE REPORTING 

Nlt ..... POAT NEWS. VA. 

P • 3 • F01f7LER - DIRECT 

1 additional info:rm~tion that you need 11 '? 
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2 A At the time I contacted Mr. Edwards -

3 curing the time that I talked with him, there had been nothing 

4 finalized on his acquiring a replac~ent site. 
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All right, sir. 

~~en the letter-- the subsequent letter refers tc the:Bircher 

Road site. Do you have a copy of that? 

A I do but I -- it might be a whole 

lot less taxing if I could get the copy that • s already been · 

introduced as evidence. 

BY MR. t.ULUrnR: 

the l.Oth again. 

COURT: Are they 

my exhibits !tou. • ve 9'0t over 

there laying on the table? 

f.1R. MILL.~: No 

sir. I think we did not in-

troduce -- I think we just 

read ~~is letter, I believe. 

Q Referring to the letter of May 

A Yes sir. 

Q This l.anguage, "taJithout limita-

tion, it is our position that the following items should 

be moved, constr~cted and installed in a good and work-

manlike manner at the new Ed\v.ards location at Industrial 

. . ~ .,~ . 
.... . . . .... ,~ 
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SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS. VA. 

P. 3. FCMIZR - DIRECT 

1 Park Road in the City of Newport liews 11
, m1d then we list the 

2 items. I just ask you what more we could hwe told the 

3 

5 

6 

7 

State Highway Depaxtmeut that, you know, we want the =we 

to be made? 

MR. BEALE: I don't 

think that's pro~, your Honor. 

COURT: I think 

a you • re arguing with him now. 

9 MR. MILUmR: All 

tQ right, sir. 

11 BY Ma. MII.UmR: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

. ., .. , --
2.3 

Q Now, isn't· it true, Mr. Fowler, that 

in the -- at one stage, you told Mr. Edwards that: th!! ques­

ti~ w~, wha1: vas pe:sonalty and what wasn't pencnalty. 

And that as soon aa that w~ resolved, that h~ would be 

entitled to benefits, to have anything that was pencmalty 

moved? 

A It's not true. It wasn't -­

COURT: 'I don! t - I doa' t: know --

MR. BEALE: If yom-

Ron01' please, we're going to 

object to that too, becuaae 

Whether· it's. true or not 

makes no difference. The· 

queation is Waf: he's actually 

.;, ·~ 

67 
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SCHNEICER REPORTING CO. 
5TEN0TY"£ REPORTING 

NEWPORT NEWS. VA. 

P. J. FO~'·lLER - DIRECT 

entitled to under the law, 

not what l1r. Fowler told 

him he \'las entitled to. 

COURT: ~·!ell, he 

can ask Nr. Fowler if l-1r. 

Fowler told him that certain 

·things were true. 

MR. BEALE: All. 

right, sir~.well, our objec-

tion goes to it being im-

materia! because it's a 

question of what he's en-

COURT: But it 

isn't immaterial because 

Mr. Fowler was representing 

the Co~monwealth in this 

matter, and if-- if he 

actually told him what he 

was entitled to, then he 

was representing t.~e --

the Co:mmcnwea~th in atte=npt-

ing to explain to this man 

what he could or could not 

do. And he can ask hi.u if 

. ~ .. . .,. ~. ';. 

·~· -

.. , • .r : 

. ~-· 

.}!,_i.t; 
... ,; ... 

·.~A :if 
· .. ·.··~j~ 

. . ~~rt~; 

,- ....... 

"';.' ·.: 
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he explained certain things 

to him. 

MR • BEALE: All 

right, sir. 

COURT: So, 

whether -. whether he was 

wrong as to that or not 

that's a horse of another 

color. 

MR. BEALE: Yes 

sir; and it's our position 

that whether he was wrong 

or not; that the question 

goes to the question under 

the law of what he's entitled 

to, and what he represented 

to him, no matter what it 

was, then it has nothing to 

do with the outcome of this 

proceeding. Tha question 

the question of law -­

COURT: Wel.~, I 

I don't agree ~~t tr~t•s 

·. 
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SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

~ NEWPORT NEWS, VA. 

P. J • FO~·iLER - DIRECT 

that-- that's our objection 

for the record. 

COT.."RT: Yes 

sir, and I • ve al.ready 

ruled on that in ano~'ler 

case where the -

HR.. BEALE: ~·le • ll. 

note an ~~eption. 

COUAT: The City 

Inspectors to1d a man he co~d 

do thus and so a.,T].d he did it. 

And then they went in and had 

hie arrested on a criminal_ 

warrant for not obeying the 

law. F...e said, "Wel~, he had 

no business to rely on me~· 

head of the Inspection Office, 
.·.-,-~ ... 

whoever it was. And I said, 

~-l~, that's not true. 

~~. BEALE: v;eu, 

if you wi~~ recall the Segaloff 

case, the contrary was 1."Ul.ed 

by t..1.e Supreme Court on that 

very -- on that v-ary ruatter, 

\-!here a Cit:r· !n.apector approved 

.... ~ . -~~ 
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SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS, VA. 

BY MR. MILLNER: 

_ .. ;_.,_.-..._I 

P. J. FO"'t~t-x.ER - DIRECT 

the plans for the con-

struction of the canopy. 

COtJRT: I 

didn't say what they 

ruled in Richmond;· I 

said what we ruled down 

here. 

MR. BEALE: Al~ 

right, sir. 

COURT: All 

right. 

MR. BEALE: 

As long as we understand 

what the Court is telling 

us. 

COtJRT: All. 

-··-~ 

right. 

A Let me - let me say ·this. 

Q But actually you and the Edwards' 

folks have had a very harmonious relationsbio~ isn't -­

wouldn • t you say that to be true? 

A We have, yes sir. 

0 All right. A.a.~d I think that 

you've tried to cooperate 

71 
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SCHNEIDER REPORTING CO. 
STENOTVPE REPORTING 

NEWPORT NEWS, VA. 

.. •· .... ··....it(-.,.,~ .... ~ . 

P. J. FO~VLER - DIRECT 

COURT: I'm glad 

he's not had any trouble, 

but it seems like to me he's 

been messing with this thing 

for a long time. 

A I'm speaking from a personal 

standpoint. not in behalf of the Highway Department. sir. 

COURT: Oh, all 

right. 

BY NR. MI:~-R: 
. . .. , ... _ 

......:.! .... ~ 

Q And isn't it.true that you told . 

Mr. Edwards that the various items, that· if they were per­

sonalty, then they would be moved? 

A Let me say this. Quite fra~~y. 

sometimes I can.• t _.remember what I said yesterday. 

policy 

BY MR. MILUrJ:.R: 

Q ·All right, sir. 

A It • s ge."leral procedure, Highway 

COURT: Well, sir, 

he's not asking you about that. 

If you don't recall that you 

told him that, that's the 

answer. 

Q But you recall --

·,· 

72 
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SCHNEIDER REPORTING CO. 
STEHOTYifl!: R~PORTIHO 

NEWPORT NEWS, VA. 

A 

- 3~4--

P • J • FONLER - DIP..:SC? 

I could -- I could have told htm 

2 that items of personalty would be moved by the High\~Y 

3 Department. 

4 Q All right, sir. And wasn't it 

5 true that the initial area of dispute is whether it was· 

6 realty or personal. ty, and that we were going to awa1 t the 

7 Judge's decision, as to which was personalty and ~hich 

8 was realty'? That was the initial hang up? 

9 A That was what we \·1ere trying to 

10 detennine. 

11 Q All right, sir. And you told us 

12 that as soon as that was determined, then you'd proceed with 

13 
:•, _..,. .. - ....... 

relocation, isn't that correct? 

14 A Probably I did. I -- I don't 

15 recall, really. 

16 Q All right, sir. 

17 A I'm not trying to be evasive, 

18 I'm just telling the truth. 

19 Q And do you k-~ow now --

20 COURT: H.r. ~ullner, 

21 your lawyer wants you. 

22 
!~!R. MILk"'GR: Yes 

23 sir. 

24 (At this tL.-ne, 

r:rr. rAi llne= and Mr. Garner 

73 
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SCHNEIDER REPORTING CO. 
STENOTYPE RE .. OATING 

NttwPo"T News. VA. 

1 conferred.) 

2 BY MR. MILLNER: 

3 Q 

5 

6 

; 

8 what they're entiUed to under the Relocation· Act? 

9 A Mr. Edwards wi~l know when he 

10 advises us that he has got his replacement site ready 

11 for the personal property to be moved from the old site, 

12 to the new site • 

13 0 

14 you that the Edwards site is up there 

15 MR. BEALE: 

16 We object to his advising 

i7 him of anything, if the 

18 Court please. I thir.k he's 
19 supposed to ask bd.~ ques-

20 tions. 

:!1 COURT: I agree 

22 with that •. 

2'3 
BY ~m. MILLNER: 

Q But assuming that Edwards writes 

you today ~~d tel1s you everything is in place 

. . 
..... ' .. ~ 

... i 
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SCHNEIDER REPORTING CO. 
STENOTYP~ REPORTING 

NEWPORT NEWS. VA. 

it this 

lr1illner 

right, 

1?. J • FOH!..EP.. - DIRECT 

COURT: Let's put 

way. Assuming ~tr.- ~ 

tells you, now. 

MR. l·!ILUmR: Al.l 

sir. 

-All right, assuming that you are 

advi:?~d-:forthwitb that Ed\vards bas the new_ .. si.te, and that 

we ask you to proceed -\dth .ralocation, when will a deter-

10 mination be made? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

.., . _, 

·')­
-) 

A First of al.l, I question whether. 

the bu~dings are available to receive the perso~ property. 

~ right, sir. Let 1 s talk 
.-

about the railroad track for a minute. Now, we - we don•t 

need a buil.ding for the rai~road tracks •. - You know, the 

site is there, and our position is you restore rai~ service. 

l-!0\'1, when will you , you know; - when will. you_ make a 

det_e~nation as to whether you. re going to ·,<;19 it or not. 

l"nd if you are - say you'1..~ going to do it, when b~ you 

do it? 

A J: cannot answer that question 

other than this: The Highway Depart:nent has taken the 

position that it could be that these iteLtS might not be 

personalty. 

-" 

Q All right, sir. l·Jel.l, l~. Fowler, 
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SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS. VA. 

... .,. 

P. 3. F~R -DIRECT 

and I think you've been very fair. But don't you think that 

we're in the same position today, that we were· two years ago? 

A I don't think we've made a 

whole lot of progress, no sir. 

Q All right, sir; and so, in Mr. 

Edwards standpoint 

COURT: I think 

that's a gross ucderstatement. 

BY MR. ~IILLNER: 

Q So, Mr. Edwards really doesn't know 

where he·stands, does he? 

MR. BEALE: Now, 

we object to that, if the 

Court please. He doesn't 

know what Mr. Edwards knows. 

frtR. MILLNER: Well 

COURT: He doesn't 

know where he --

NR. MillNER: All right. 

COURT: He 

doesn't know if Mr. Eclw3rds 

knows where he stands or not. 

~m • HILL'lER : May 

I have a moment, you: Honor? 

(At this ti~e, 
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STENOTYPE REPORTING 

NEWPORT N&:WS, VA. 

BY MR. MILLNER: 

P. .J. FCln.ER DIRECT 

Mr. Millner and Mr. Garner . 

conferred.) 

Q Now, let me under -- if the Court 

determines-- what other tribunal ultimately decides-it, that 

these items that are in dispute are person~lty, as you 

7 understana the regulations and the statute, the position 

s of the State Highway Department is they will relocate 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

them? 

A The only thing that I can say, if I'm 

advised by a legal staff that these items.will be paid 

for under the Relocation Program, I uill proceed from 

there, yes sir. 

Q All right, sir. Now, there was 

reference made in the letters to soma -- an opinion; that 

Mr. Mattox or Mr. Culbertson or you were waiting for an 

opinion to be rendered by the Attorney· General's.office. 

Do you recall the letters back in the -- the May, .June,-~ 

1976 period? 

A I remember vaguely those letters, 

21 yes sir. 

22 

23 

24 

Q All right, sir. All right, well 

let's -- just to refresh your memory, let me show you agai~ 

the --the-letter of Nr. Culbertson, in both cases, to me 
?· 
-t> of June the lOth and J'une the 14th. Does he not make 

77 
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P. J • FO~·iLER - DiaEC':' 

1 reference to an opinion, which would be received from ~e 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1"' .I 

18 

19 

20 

21 

22 

23 

Attorney General, and then he would act~ isn't that correct? 

A This is \'/hat the letter would 

indicate, yes sir. 

Q All r~ght, sir. Now, my ques-
II> .... ~ 

tion is has the Attorney General rendered such· an opinion? 

A As far as I know, he has not. 

z.IR. !·!I!.Ll~R: That 1 s 

all the questions we have. 

MR. BEALE: Do 

you have a projected lunch 

time? 

COURT: Yes sir, 

one o'clock. Now, how long 

will you be, l1r. Beale?-

NR. BEALE: I 

thiru~ we're going to be so~e 

time. 

COURT: Yes sir, 

I guess I shouldn't have 

asked. All right, gentlemen, 

let's recess until 2:15. 

(At this tL~e, 

the Co~rt declared a 

reca5s.) 

73 
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SCHNEIDER REPORTING CO. 
STENOTYII'C REPORTING 

N&WPOitT News. VA. 

BY ?tffi • BEALE : 

Q 

(The Court reconvened and 

rJiorris ·schneider was sworn 

as Court Reporter.) 

CRO.SS-EXAMINATION 

Mr. Fowler~ do your files reflect 

the date or the recordation or the original certificate in 

this matter in the deed books and page number? 

A Yes sir, they do. 

Q What was the date of the filing 

there have been two filed; is that correct? 

A Yes, there have. 

What was the date of the f'iling : 

78-A 

14 of the original certificate of taking?. 

15 A November the 18th, 1975. 

16 Q Do you have the deed book and 

17 page record? 

18 A Deed Book 905, Page 650. 

19 Now, Mr. 1-tillner talked to you ·.~·:,~i· .. . ·.: ·;·~·~ 

Q 

20 

21 

about th:e. filing of.. a later certificate, on July 12, 1976. · ·: :{.· 
· . • . . . .., ...... ··-~ r.;;~t:.-~~~< 

Do you know· the 'pUrpose of filing that second certificate?:~ 
• -·~l.t 

22 
·. ~ .. -:'.t~ 

; .. ~ .. ;:~ .A No, I'm sorry, I don't. 
- .~. ~ . 

23 - .Q Now, that certificate was Deed· ... ::,~~--·-~.::.;·· 

• 24 ··Book 925 at Page 333; is that correct? 

A That's right, sir. 
~ :- ., 

~ ...... 
~. ~·t 

! ... ' 
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STENOTYPE REPORTING 

N&:WPORT NE.WS, VA. 

P. J. FOWLER- CROSS 

Q Now, with reference to the 

2 filing of the certificate and the establishment or the price 
· .. 
·-c 

3 to be asserted or inserted in that certificate, was an ap- . 

4 praisal made by a real estate appraiser for the Highway 

5 

6 

7 

8 

9 

10 

11 

12 

13 

15 

16 

·-lt 
18 

19 

.!0 

~l 

., ... 
_..;, 

)"\ _, 

..... -· 

Departmen~~ 

A Would you ask that question again, 
,: 

.. -. :·_··.~ .. : please? .. ... :·:~-~!:?.: 
Q Did the Highway Department have·· the ·. ~-·:;f]: 

property appraised? 

A Yes, it did. 

Q All right, sir. Now, with 

reference to the appraisal that the Highway Department had 

.. -.... _ .... , 
• -~ _;. ·. '!.""!.' 

:,:._ ...... ·: -

made or the prope_rty, was there prior to the date or tiling .· .. 

of this certificate, attempts at negotiation for the bona 'fide 

purchase or the property without condemnation? 

A Yes. 

Q And was -- the neg~ti~tion S."ld 

the offer made, \'ISS that offer ba~ed upon the appraisal?. 

A Yes, it was • 

Q Now, do your records reflect 

whether or not the landowner·in this matter was notified of tr.~ 

intent of the Highway Commissioner to file the certificate? 

A 

Q 

A 

Yes sir, they do. 

When was that notification given? 

~my I have just a minute to check 

"-_· :·. '": 
. •. :·. j 

•f,! 
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SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS, VA. 

the file? 

fifth, 1975· 

BY t.ffi • BEALE: 

ture? 

A 

Q 

Q 

A 

P. J. FOWLER- CROSS 

MR. BEALE: Yes. 

(At this time, 

the witness perused. 

the file. 

The letter was dated 

. .; .~. 

., · .. 
·.;.,;_ ... ::~: t ·:· 

. .::.;:--1. =~~~ 
. \ ........ ,-. 
·- ; ... { ·~: · .. ~_-. 

.... : -. .. ._ ... ~ ..... . 

.• . 

. .::} ::::::~: ~·-·:·~-~r.,.~-
• I.. ., 

..... -··-··. ,, 
-. -~.r 

- ~ . -·. ~--. ,· -~· .. "· ... ·· 
~ ... _· -·, \. . ~ . : 

•••• 0 •- .... : 

~ ':;. _; ... 

... ; .'= ,,r-;, .. ~[ ~~: 15.'r.il' .... ,.-.:;.'!1-7!!,' 

November·: ~---- · --~ · .. , .. 
' · .. -~ . ~~ .:: - : ··~-

:' -- ";} ·: :. >,). 
- .. 

_::: .... •·- ·:··.::• \- ~-;.·· 
. - - ~ 

All right, sir, over wbose·s1gna~ · 

Mr. Alvah s. Mattox, State 

Right-or-way Engineer. 

MR. BEALE: 

that, Mr. Fqwler? 

(At this time, 
.... -· .. - ~~:·-!::~--

the document was handed .:~:t~~~ -~~· ·~·:..4~-f·~ ~-~-~ 
to ~~. Beale, after 

which it was handed ·to 

Mr. Millner ror his 

perusal.) 

MR • PttiLLNER: We have 

Mr. Beale, we will be pleased 

to obl1e;e. 
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SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS, VA. 

3Y MR. BEALE: 

P. J. FOWLER- CROS 

COURT: All right, 

sir. 

MR. BEALE: All right, 

sir, if we can just stipulate, 

· __ -.·then, if the Court please, that 

notification was given or the 

intention to file the certificate 

by letter or November 5~ 1975 

by Mr. Mattox, State Right-of-Way 

Engineer, and also confirmed 

that an offer at that time had 

been made for the point 23 acres 

or land and the damages in the 

amount or sixty-nine thousand,~­

eight hundred dollars, which is 

the amount of the certificate • 

Is that all ri~~t,_ 

·Billy? 

MR. MILLNER: Very 

fine • 

... - _:- .--~~ 

·-... :- ..... 
: ·.· ;,.. 
· .. ---:-· ... 

... , --

Q trow, r;~r. Fowler, are you a~ are 

whether or not the landowner has been notified to vacate 

that portion of the property that the certificate was !1led 

en, Which is in the take area? 

·. · .. : -·· 
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A 

P. J. FOWLER- CROSS so 

Yes sir. 

Q I hand you a letter dated November 

17, 1975, addressed to Mr. B. M. Millner, and ask you is that 

the notirication (indicating)? 

A 

Q 

Yes sir, it is. 

And does that notify the -- th~ 

property owner· to remove his property and vacate that area 

within one hundred twenty days, or on or before r~arch 20, 

i976? 

BY MR. BEALE: 

A Yes sir, it does. 

rm. MILLNER: \·Te 'd. 

like to off~r that in evidence, 

if the Court please. 

sir. 

Q 

COURT: All right, 

Now, with reference to that -­

COURT: Excuse me, 

Mr. Beale. Mark that Plain-

tiff's Exhibit Number One, in-

junctive proceedings. 

(At this time, 

tha document referred 

to by the Court was 

~eeeived into evidence 

~ ·.- .-- -:~·-:.~'C!· 
;_··:_<4<1("_· 

': " :'~. ·;.· .. . . 
• 

.. ;._: 
... 
. .. ··.r. 

-. 
l 
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NEWPORT NEWS, VA. 

BY 1-ffi. BEALE: 

P. J. F0\·1LER - CROSS 

and marked as Plaintirr•s 

Exhibit Number One, in­

junctive proceedings.} 

COURT: What is the 

-3·33-~ 

date of that letter, Mr. Beale? 

MR. BEALE: November 

17, '75. 

Q Subsequent to that letter 1 Mr. 

81 

.. .. .. ,. 

. ; ...•. •. .. . 
...... ,, 
:(~ . ~ . 

. ··• ; .,_ : Fowler, was a request made by the landowner to extend ..... ·..;.~ 

vacation date? 

A 

extension be granted. 

Yes sir, he requested that 
_.}i~} 
: .. ~ .. fi:·i~i~ 

r·:~~~r~~: 
,.;;~ 

As a result of that, was the time :~;--.r~ 
4:'~f$f:i' - ~:t\~~~~~· 

expanded to May the first, 1976 when he would be required . . ., .. :.;:,t~· 

. .· ' .. !: ;_"~ &~~-to vacate? 

A Yes s 1r • . .. : ·. ··. ~~:::·. ·:_}~ .tfi,f~ 

Q I hand you a letter addressed.·· .~.:.·: ·~:· ~~~~z..~-

to Mr. Millner dated March 16, 1976 and ask you if that.'~-:·.·:} ~i· 
the extension letter (indicating)? 

A Yes sir, it is. 

rm. BEALE: We offer 

that in evidence, 1£ the Court 

please. 

COURT: All right. 
:; : ~~;,;._~--~ .. ~ ... :· · .. 

.. . : ·-i:~> t:it[· f : ':)\ . 
\ 

.. 
; ... .' 

. i 
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NEWPORT NEWS, VA. 

P. J. PO~LER - CROSS 

1 Receive it~ 

2 (At this time, 

3 the letter referred 

4 to by the Court was 

5 received into evidence 

6 and marked as Plain-

i tiff's Exhibit No. 2.) 

8 BY r"R • BEALE : 

9 Q Subsequent to that, 1~. Fowler, 

10 did you receive,the Highway Department receive a request 

11 from the landowners, through its attorney, to extend its 

12 stay on the property to August the first of 1976? 

13 

14 

15 

16 that. 

A 

Q 

A 

Yes sir. 

Now, was that granted or denied? 

I'm not sure. I'd like to see 

17 ( At this time, 

18 a document was handed 

19 to the wi-tness for 

20 his perusal.) 

21 A It was denied. 

22 r~. BEALE: We offer 

23 this in evidence, 1r the Court 
·J·• _., please. 

(At th~s time, 

82 
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SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS. VA. 

BY !.ffi • BEALE : 

P. 

the request from 

landowner ror ex-

tended stay was 

received into evi­

dence, and ·marked 

as Plaintiff's 

Exhibit No. 3.) 

Q Has there been any other indicat 

rrom the landowner, other than the written documentation· 

just given,. or their desire to stay on the property? 

A None that I know or. 
Q So that the last request that yoU' .... 

are aware or was that they desired to stay there until 

August the first of 1976? 

A Yes sir. 

Now, Mr. Fowler, directing your·· :-,or 

attention to the meeting in.R1chmond in the 
•.• • ot. i~:J' 

General's office·· wherein tl!r. Millner was present, I under--:.~:.~;( 
: ·f:.,:~l' 

8 

• i ~ ... ~ 

.;, .. ·. 
• •. h.. . ~ 0.' 

stood you to indicate to Mr. Millner you were not aware· or ~·~~ ·--..-~·&' ... ·-.-,!,., 

any attorney General's opinion that was given with referenc~:;~ · 
.' . .-· , .... , 

·to the denial or granting of relocation benefits in thiS · · "~i" ... '"2'R.··-"··· 

. .. ·-~~~: .... ~·· :~.;:~.Ji . . 
•.~-~~ . 

. ,_ .~ 

case. Was that meeting in Mr. Southall's office? 

A Yes, it was. 

. ~ 



SCHNEIDER REPORTING CO. 
ST&:NOTYPE RtPORTING 

NEWPORT NEWS, VA. 

1 rr.eet ing? 

2 A Yes·, he did. 

3 Q Did you hear ~~. Southall give 

4 to r~r. Millner any indication of the position or the 

5 Commonwealth, orally, as it relates to his rights to benefits 

6 under the relocation act? 

7 

8 

9 

10 

11 

r.m • 1-1ILLNER : It 1 t 

please the Court~ I think Mr. 

Beale is leading the witness. 

COURT: Go ahead. 

A Yes, he did. 

12 BY r1R • BEALE: 

13 

14 

15 

16 

li 

18 

.Q What is your recollection what 

Mr. Southall told Mr. Millner as to the rights or the· 

Edwards Company as to relocation benefits? 

.A He stated to ~~. Millner that 

the items that he was considering to be a part or the real 

estate would not be eligible under the relocation program. 

84 

.!.i;,. : . : 
;- • o4J 

.· ·"- ··'--~.:·: 
: ......... __ ~,. 

. ~ .. 
. : .. : . •· .. :..;,. 

19 Q At that time, had any determinatio~ ~ . ·:-~~. 

20 

21 

22 

23 

24 

been made by the High~ay Department, with reference to 

whether or not the in-place value or the property would 

exceed the cost of moving !t? 

A llo sir. 

That deter~ination hed not been 

made when that mee~ing was conducted? 

I _,-t .•• 
. " ... 

... '· 
. ~ .:.: ' .... 

·.:,. 

\ 

I 



• _ .... ,. ·-· --~ ...... ·- - .......... _# ... ·-· .... -·-· .... -. ··-····- ...... _ ... ··- ... ~-...... ...-. .. _ ....... 

• 

1 

2 

3 

4 

5 

6 

7 

8 

SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS, VA. 

A 

Q 

meeting, Mr. Fowler? 

A 

P. J. FO~TLER - CROSS 

It had not been ~ade. 

Do you remember the date or the 

No, I do not. 

MR •. BEALE: Do you 

remember it? 

BY l.ffi • BEALE: 

Q Now, Mr. Fowle~) subsequent to 

9 that meeting in Mr. Southall's office, ere you aware that 

10 this Court conducted a hearing and made a determination as 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

to certain items as to whether they were personalty~·or 

realty? 

A Yes sir. 

Now, have you received any 

instructions or advice from the Attorney General's office 

with reference to the position for you to take under the 

relocation act as it relates to that determination? 

Ye~ sir, we did. We received 

word that -- 1r these items were to be considered as part 

or the real estate, then very possibly we would have the 

rig~t to condemn those items as personalty. 

COURT: Reneat that. 

A Yes sir, let me rephrase that •. 

COURT: Because it 

wasn't accurate. It didn't 

85 
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P. J. FOWLER - CROSS 86 

sound right. 

A If the Court had ruled which the 

3 itens which it did, were personalty, then we would have the 

4 right, the Highway Department·w~ght have the right to con-

5 

6 

7 

8 

9 

10 

11 

12 

13 

l·t 

I • 
l;) 

16 

!7 

l.i 

19 

·l· 

'., --

deon personalty·, based on the fact that if the cost or 
moving the items would exceed their depreciated· value. 

BY T-'IR • BEALE : 

Q So that it was later that the 

Attorney General the Attorney General's office indicated 

to you it had determined that the in-place cost, the moving 

cost exceeded the in-place cost or depreciated value of the 

items; is that correct? 

\ .. ~ 

. :. 

. ,·i~ 
. .~:::-~· ~~ 

... ~- . 
. .... . "' ~ . .:.. .. -. . ~ .. 

~-.·; 

if:i~ 
A Yes sir, right. 

Q And the Attorney General's 

indicated to you it was the Attorney General's office 

opinion that the Corr.mon\'lealth, Highway Commission was 

.,:i-4-~~ 

office: :itl 
. ,: .. ~ 

authorized to condemn personal property in certain in- . 

stances; is that correct? 

A Yes. True. 

MR • irti LLNER : I believe 

the date of the meeting in Rich­

mond was June 29, 1976. 

COURT: Did I under-

stand you to say that -- you had 

determined that the in-place 

~ .:· ·~~ .. ·~~~~~ 
. "':;_)·~:.~ 

r - '!'.;,~~' 

... ~~· r : :.=:z. 

.. - ~. \~~:~ ..• ~:~.~; 

~ . .I. . ::~;;"·~~.;·.~ ... 
-.: i·' .,,.: .... 

·: ~ . . :_ ; ::~ ·~-~~;~ 
·::. :; ... ~ ... 

\ 
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9 to that effect. 

10 

11 

12 

14 

15 

16 

17 

lB 

19 

~) 

22 

BY ~~R I BEALE: 

p 

value exceeded the cost of 

the re -- the removal exceeded 

the cost or in-place value? 

r·1R. BEALE: Yes sir. 

COURT: I asked him 

1f I understood him to say 

that. 

A Yes sir, we have an estimate 

COURT: All right. 

MR. MILLNER: I'm sorry, 

your Honor? 

COURT: He said he h~s 

an estimate to that effect. He 

says he has an estimate to that 

effect. 

HR • MILLNER: What was 

the end result. I didn't under-

stand --

COURT: That the cost 

or re~oval exceeded the in-place 

value. 

MR. ~1ILLNER : Okay • 

Q liow, y,:r. Fowler. you mentioned, 

8 

.. 
·: 
···1.' 
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P. J. F01•1LER - CROSS 

- 34.-D 

1 in your direct examination, some problem about whether or 

2 not one move or two moves -- whether or not if two mov~s 

3 

5 

6 

8 

9 

10 

tl 

12 

13 

15 

16 

i7 

19 

:t 

2:.! 

., . .., 

resulted that the second move would not be covered under 

the relocation act. Do you recall that? 

A Yes, I do. 

Q Now, in the negotiations, in the· 

meetings Mr. Millner asked you about in my office and at 

subsequent negotiations, you are aware, are you not, that 

landowner was advised that in the event some resolution 

of the move -- removal of those items out or the right-o~-way. 

could be made that the Highway Department was n~~ ~oing to 

take the position that that counted as a move? 

That's true, yes sir. A 

Q And the landowner ha5 been 

or that; is that correct? 

A Yes sir. 

Q Now, you mentioned also 

direct examination~ a brochure. I think, actually, you 

talking about two brochures, what is the 

given to the landowner. 

A Right. This is. 

Q 

applies as to how that is done? 

A 
..... _ .... 
:· .... 

88 
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P. J. F0~~ER - CROSS 

1 generally given ~o all displacees upon their.1n1tial contact. 

2 The good will contact. Once we have approved plans, each 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

affected owner is contacted for the purpose or being made 

aware or exactly how his property is going to be affected. 

At this time, we leave this 

right-or-way brochure. 

MR. BEALE : Your Honor, 

I wonder if I could see the cover 

letter from ~~. Southall on your 

rules and regulations. Actually, 

I want the date of it • 

COURT: Which is the 
-

r1R. aEALE: The big~ 

thick rules and regulations. 

COURT: Oh. 

(At this time, 

the requested docu­

ment was handed to 

Mr. Beale.) 

r~R. BEALE: l·le just 

want to be certain that it's 

cle-ar in the record that ~!r. 

Millner had the full rules and 

reeulations as it relates to 

appeal procedures, and th~ same 
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dicating)? 

0 

P. J. FOWLER - CROSS 

type items that would have been 

in the small summary brochure 

that we were talking about as 

of shortly after October the 

first~ 1976. 

Q What is this, Mr. Fowler (in-

A · This is a copy or an estimate 

that I obtained from Cochran Construction Company in regard 

to moving or certain items. 

Q Was that required. at ~he request 

of the landowne~ after his .Honor has ruled on the items 

that were in dispute in October of last year? 

rm. GARNER: rr your 

Honor please, it's a leading 

qu~stion and -- the question 

I know the answer to it and it's 

-- it's just a leading question 

and so we object to it. 

He can ask him when 

that was obtained and what have 

you. 

COURT: ':I ell~ 1 t 's 

a leading question, but I don't 
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BY MR. BEALE: 

P. J. PC\·;"LER - CROSS 

see whether it makes any difference 

whether he leads him into it or 

doesn't lead him into it. A 

fact is a fact. 

What did he say? 

A Yes sir. 

MR. GARNER : This was 

before the hearing. 

the date or Octobe~ first, '76. 

Q This is dated October one. 

think the hearing was sometime in the middle of October. 

! 

At any rate, this was done at the request of the landowner; 

is that correct (indicating)? 

A 

Q 

Yes sir. 

And the items that are listed 

in this estimate, they·are the itecs that the landowner 

had previously indicated to you was their position they were 

entitled to compensation on; is that correct? 

A Yes, it is. 

COURT: \·lait a minute. 

Wait a minute. Let ~e get this 

s trai_ght. What do you mean by 

''compensation"? 

. ·'~. 
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MR. BEALE: Well, actually, 

I'm talking about relocation benefits. 

COURT: All right. 

MR •. BEALE: Could we have 

just a minute, your Honor. 

Now~ we offer this in 

evidence, if the Court please. 

(At this time, 

Q 

A 

Q 

the document referred 

to by Counsel was re-

ceived into evidence 

and marked as Plain­

tiff's Exhibit No. 4:) 

-3#-

landowner has insisted that these items in their entirety 

be relocated~ listed on that estimate? 

A He has insisted they be 

Q Have you investigated, or has 
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Highway investigated to determine whether or not the items 

on this listing, whether or, not 1£ they be entitled to it~ 

the cost or moving them is in excess of the purchase or new 

items? 

A 

Q 

A 

Yes, we have. 

In particular --

Excuse me just a moment. I don't 

want to -- to say anything wrong. I don't know what we 

have actually gone out and gotten cost, new figures on 

all of these items that are listed. The only thing I want 

to qualify --

attention to --

BY MR. BEALE: 

Q tro sir, I'm going to direct your 

COURT: That was 

my question to him before, whether 

he had -- I understood him to say 

he had. 

Q With rererence to the relocation 

-or the two ten-thousand gallon underground oil storage 

tank listed as a cost or moving at forty thousand, seven 

·dollars, and Item Six, which is re~ove and relocate a five­

thousand gallon underground gas tank, and including the 

pumps, sixteen thousand, four hundred twenty-three dollars • 

Has the :-Iit;h~·ra:l Jepartment cade a determina t1on as to 
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1 whether or not actual new tanks could be purchased for 

2 lesser figure than that? 

3 A We had looked into the possibility, 

4 yes sir. 

5 

6 

-j 

COURT: The question 

is: Had you ascertained it? 

A Without reviewing.the files, 

I couldn't answer yes or no, your Honor. 

9 BY 1ffi • BEALE : 

10 

11 

12 

13 

14 

1.5 

16 

,_ ., 

18 

19 

20 

. .,, 
-L 

:22 

Q Let me ask you whether or not 

you-- you were present at a meeting-- Mr. Edwards, seated 

at the end of the table, was there -- when he conceded that 

was a fact, that·the new tanks could be purchas~d for 

approximately a third of that? 

A Yes, I believe the meeting 

was in yo~r~orfice. 

Q Mr. Fowler, if you will look 
:' ... 

at these two documents and tell me what they are (in­

dicating)?~., .. 

A These are two items that I --

from the information that I had, one taken from the ep-­

praisal, one of them is entitled, noepreciated Value of 

Items Within the Acquisition Area." The other item is en-

94 
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~ffi. BEALE: All right, 

sir. Do you have objection to 

this? 

MR. MILLNER: No. 

MR. BEALE: It your 

Honor please, we'd offer these 

into evidence to show to the 

Court the difference in price 

or the depreciated value of the 

items within the right-of-way 

and the cost or relocating 

these items. 

COURT: What items 

are involved? 

MR. BEALE: I would 

call to your attention on one 

that very possibly that ought 

to be excluded because at least 

for purposes of this proceeding, 

because my recollection is that 

-- the ruling of this Court was 

that the fence was realty. 

Now, those comparisons 

ar~ ~ade in here,so insofar as 
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the removal or that, you would 

disregard that at least for this 

proceeding we would think. 

The items listed are 

coal conveyor control house; 

20 feet ot wood fencing and 

280 feet or chain link and wire 

fencing; 200 teet or railroad 

siding, and 38 feet of coal 

conveyor and coal unloading pit. 

MR. GARNER: What is 

the purpose or the introduction 

or these? 

MR. BEALE: The purpose 

is to show to the Court the dif-

terence or the in-place value and 

:the cost of moving;and the cost or. 
moving them exceeds the depreciated 

in-place value. 

MR. GARNER: We can't 

stipulate unless r1r. Fowler 1s 

an expert and is 1n a position 

to say that -- he has ~Ade this 

expert appraisal. We can't 

stioulate as to its accuracy. 

-~-
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If the Court wants to 

see it, it's all right with us, 

but we certainly can't say that 

this is an:accura.te estimate to 

be introduced through his testi-

mony unless he's an expert ap-

praiser. 

MR. BEALE: This is 

what,!~. Fowler, your file re-

fleets and you made your decision 

not to make the -- the relocation 

payment upon; is that correct? ·· 

A That's right, sir. 

COURT: Where did he 

get those figures? 

MR. BEALE: 'h'here were 

the figures acquired by the High-

way Departme~t on the cost of re-

location? 

A The cost or relocation .of 

-?4q-
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think is 20 feet is ten percent 

as shown on here. so they took 

ten percent or that value of 

item as you'll see on here, and 

280 feet or chain link is 88 

percent or the value that's in 

the appraisal, so they took 88 

percent of that. Two hundred 

feet of railroad siding is in the 

· appraisal, and 38 feet or 22 

percent or the coal conveyor and 

coal unloading pit. So they have 

taken a percentage of those 

items. 

l'-1R. GARNER: If your 

·· Honor please, if these are intro-

duced to prove the truth of the 

matte~ for which they state~ 

we object. 

COURT: Yes sir, I 

sustain you. 

~ffi. BEALE: All right, 

sir, '"ell, we would sub!:li t 

COURT: ~~ they're 

1~trcduced for t~at purpose, I 

- "!.CSc~-
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sustain that. 

MR. GARUER: Yes sir. 

~m. BEALE: We would 

submit that they are admissible 

on that basis. Howeve.r, since 

the Court has already ruled on that 

point , to which lre would except, 

we would offer them for the purpose 

or showing that that's what l~. 

Fowler's basis of not paying the 

relocation cost was based upon, 

that the in-place value was far. 

less than the relocation value, 

and that these -- his file re-

fleets these items. That's a 

tact, is it not, Mr. Fowler? 

A Yes, it is. 

MR. GARNER: I might 

add to that,what section or the 

relocation act is he talkinG 

about? 

MR. BEALE: 1Iot talking 

about any section. 

r.m. OAR~lER: t·lhen he 

bases that opinion. He said he 

... :~SI-
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elected not to pay it because o£ 

that. Under what provision of 

the relocation act did he base his 

decision? 

COURT: You can ask 

him when you get around. 

MR. GARNER: I think 

it would have to·-- to do with 

admissibility. If he said ar­

bitrarily because of this piece 

of paper here, that I~m not going 

to pay it, then I think_~-

COURT: I don't thipk 

1t .. would affect its admissibility. 

He said this is why he didn't pay 

it. 

MR. GARNER: Yes sir. 

MR. BEALE: It 1s our 

position, if the Court please, 

the construction of the act calls 

for reasonable moving cost --

not if it's personal we move it, 

and no matter what the price is, 

and it talks about reasonable 

L.cving prices. And the 



.,_.. ____ _ 

.. 

., . 

f 
~-
~-

' ;::, 

-

SCHNEIDER REPORTING CO. 
STENOTYP& RltPORTINC:O 

NEWPORT NEW5, VA. 

P. J. FO,·TLER - CROSS 

1 comparison or these two goes to 

2 that question~ whether or not it 

3 was a reasonable moving cost. 

4 And or course our position is 

5 it was not. 

6 MR. GARNER: It also 

7 talks with replacement cost, at 

8 the replacement site, and installing. 

9 something that is of comparable 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

quality. So I am -- I guess we'll 

get to that on cross. 

The point is, there's 

nothing in the act --of the·re­

_, location act that says that if 

it costs·more to move it than 

it's worth in place, you get de­

preciated cost in place. The 

whole purpose, I subrni~, the re­

location act is, as the. Court 

pointed out in the last hearing, 

that they have to replace it at 

the new site with a comparable 

type of equipment. And or 
course if they can go out and get 

a replacement cost of this kind 
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and put it on the new site and in­

stall it like it was on the old 

site, that's something else. 

There's nothing in 

the act t~at gets depreciated 

act ih place. 

COURT: I'll listen 

to your argument later. 

MR. BEALE: Without 

trying to rebut any of that, I 

would like to say we disagree 

with anything he said. In 

· particular, we don't think the 

Court made any such ruling as 

he said. 

This Court specifically 

refused to rule on anything 

within the relocation act and 

said it was a separate pro~ 

ceeding. Certainly didn't rule 

what he was entitled to at the 

site of relocation. 

I thought you astutely 

avoided getting into that • 

COURT: I think I 
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made some comments about what I 

thought the relocation act meant. 

I did not rule on it. 

~ffi. GARNER: That's 

what ! am referring to. 

MR. BEALE: You 

specifically said you weren't 

going to rule on it. It was 

a separate proceeding• 

MR. GARNER: I don't 

~ean to say the Court ruled on 

it. The Court made comments 

along those lines and I agree 

that is the purpose or the act. 

I don't want to get too far 

afield. 

Q Mr. Fowler, do you know whether 

or not -- have you been notified by the landowner at any 

stage that the site has been prepared for any items to be 

moved to it? 

A 

Q 

It has not. They have not. 

As a matter or fact, the site 

is not prep~red today, is it? 

A As rar as I know, it is not. 

oSS-
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Are you aware whether or not the 

2 landowner just purchased the property by deed in November 

3 of 1976? 

4 A It was my understanding that he 

5 just purchased the property. I don't know the exact dates. 

6 Q Do you know from whom he purchased 

7 the property? 

8 

9 

10 

A 

Q 

No, I don't. 

You are aware, are you not, 

though, that there was a contract for the property in 

11 existence prior to the deed? 

12 A It was my understanding, in 

13 talking with Mr. Edwards, that he he had contracted to 

14 buy a parcel of land, yes sir. 

15 

16 

,­
• I 

18 

19 

20 

:!3 

rm. BEALE : No further 

questions, your Honor. 

REDIRECT EXAMINATION 

BY MR. ltliLLNER: 

Q rT. Fowler, would you refer to the 

Cochran estimate for one minute? 

A 

Q 

Yes sir. 

I notice the first thing is: 

Re~ove ar.d relocate 200 feet railroad siding to new location. 

104 
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about? 

- A 

Q 

A 

P. J. FOHLER- ~EDIRECT 

All right, sir. 

Now, what 200 feet are you talking 

The 200 feet that -- that the man 

that prepared the estimate, referring to the 200 feet or 
railroad·siding on the existing property. 

All right, sir. And then ap-

proximately what distance is it from Edwards'property to 

the main line or the C&O? 

A 

A 

Q 

A 

Q 

the site? 

A 

Q 

I have no idea. 

Would it be about 550 feet? 

I have no idea. 

You have seen the prop~rty? 

I have no idea. 

Mr. Fowler, have you been on 

Yes sir. 

And you're experienced, now, in 

going out and looking at property, in your duties with 

the Highway Department? 

A The reason that I did not ob-

serve was beeaus.e I did not realize -- and still don't think 

it relevant to this relocation matter. 

All right, sir. Well~ if you 

just moved 200 feet of railroad track froM the Edwards 

105 
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1 property to the new location, it's useless, isn't it? 

2 A Not knowing the site, I can't 

3 answer. 

4 

5 

6 

7 

8 

9 

10 

11. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q Well, would you know that if you 

had a 200 root of railroad siding running down the hallway 

it would be useless for railroad p·urposes, wouldn't it? . 

A Let me say this: It's not the 

intent, in my opinion, of the relocation act, to make a 

person whole again. 

Q It's not ·the purpose to make him 

whole again? 

A Right. It's the intent to move 

the personalty from one location to the other. 

Q All right, sir. Couldn't the 

purpose be stated to restore a landowner from one location 

in the same position that he is in the new location? 

·A In the case of a business~ this 

would not be true. 

COURT: Let me 

understand you. You mean to 

tell me that -- it is not the 

intent of the relocation act 

to save a landowner harmless 

where his business is being 

take~ for the public good? 
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You mean to tell me that's not 

the -- the purpose or the act? 

MR. BEALE: If your 

Honor please, --

COURT: Just a minute. 

I'm asking him. 

MR. BEALE: \ole' d like 

to object to your question. 

COURT: You have no: 

right to object to the question. 

ftfR • BEALE : We'd like 

for the record to show we think 

we do and we object to it. 

COURT: Answer· my 

question. 

or is my understanding, in the case of a family --

COURT: I'm not talking 

about a family. 

A I realize that. 

COURT: Read my 

question back to him. 

(At this time, 

... ·· .. -:: 
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the pending question 

was read by the 

Court Reporter.) 

The way I interpret the act, 

5 tn regard to a business, our obligation to a displacee, 

6 is to move the personal property or pay him in lieu, or 

7 payment betwe~n·twenty-five hundred or ten thousand·dollars, 

8 

9 

10 

11 

12 

13 

14 

t5 

16 

17 

18 

19 

20 

:H 

·l. _, 

that's right, sir. 

COURT: You haven't 

answered my question yet. 

A No sir, we do not make them whole. 

COURT: It is not 

your intent to make them whole, 

is this what. you're telling me? 

A It is my opinion. 

MR. BEALE: I don't 

understand your question. · You 

COURT: My question? 

MR. BEALE: Mr. 

Fowler's intent or the Highway 

Department intent. 

COURT: He's here 

representing the F.ight,iay Department. 

r1R. BEALE: He's here 

as an enployee of the Highway 

\ 
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Department. 

COURT: I .understood 

he was the rnan that was doing 

all the negotiation. 

MR. BEALE : I think 

that's true, on the advice of 

~he Attorney General, but his 

conclusions certainly aren't 

binding on the Highway Department. 

And that wo4ld be our position, 

that -- that's 

COURT: Whose con-

elusions are binding on the 

Highway Department? 

MR. BEALE: I think 

certainly higher up people than 

the agent who goes out to ne-

gotiate, under instructions from 

the Attorney General's office. 

COL~T: ~hen --when 

does the landowner know he's at 

the epitome of the ladder now? 

MR. BEALE: I'm afraid 

I don't understand that question. 

COURT: ~·!hen does he 

.. 

~ 
~· 
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know with whom he's negotiating; 

that is, on who he can rely as a 

negotiator? That's what I want 

to know. If he can't rely on 

this man, who can he rely on? 

MR. BEALE: I think he 

can rely on this man's position, 

but his interpretation of this 

act and the purpose thereof has 

nothing to do with this pro­

ceeding and his responses to 

those questions, --

COURT: I'm asking 

him, --

MR. BEALE: Could not 

affect the outcome of this 

proceeding. 

COURT: He said it 

was not the intent of the act; 

therefore, I assume it is not 

the intent of the Highl'lay Depart-

ment to make the landowner whole, 

under the relocation act. 

MR. BEALE: That's 

what he said. His legal 

110 
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interpretation of it was. 

COURT: Then I asked 

him if I understood him to 

say it was not the intent of the 

Highway Department to save the 

landowner harmless and he has 

said that he does not believe it 

is their intent to save the 

landowner harmless. 

f·ffi.. BEALE : I think 

we need to understand in this 

proceeding, when you say "save 

a person harmless," to a person 

not educated in-the law, it 

might mean somethin~ difrerent 

than it means to you, who has 

been on the Bench so many years 

and legally trained. r do not 

believe anybody believes -- does 

not intend to save son~body 

harmless. ~~. Millner's question 

deals with unowned ?roperty, 

outside of the right-of-way, and 

I believe \arhat !".r. Fo·l'ller and 

we need to be fair to him he's 

I 
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saying to you, since they didn't 

own the track that was on the 

right-of-way, even though he had 

a right to roll a train across it, 

he doesn't have to give him the 

additional track to set it up at 

the new place. 

I don't think that 

.means he hasn't saved him harmless. 

Mr. Fowler obviously thinks it 

does. I think --

COURT: That's right, 

~~. Beale, at this stage or the 

proceeding I'm not concerned what 

you believe. I'm concerned what 

the witness believes. You can 

argue your case at a later time. 

MR. BEALE: I understand 

that, but you're asking him 

questions that call upon him to 

make conclusions of law and that's 

what we're here aski~g you to make. 

COU~T: I did not ask 

him for any conclusion of law. 

I asked him what he thought the 

112 
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intent of the Highway Department 

was, under the relocation act. 

A Your Honor, could I say something? 

COURT: No sir, you 

just answer the question. 

A Yes sir. 

Q All right, then, Y~. Fowler, 

9 as to the Edwards' property, to get to the main line of the 

10 

11 

12 

13 

1~ 

15 

16 

17 

18 

19 
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22 

23 

C&O, there's no -- element shown, either in the relocation~ ·· 

or in the condemnation itself for any either damages or re­

location benefit as to that portion of-the tract; is that 

correct? 

~ffi. BEALE: Now, if 

your Honor please, I'm going to 

object to that. That's inaccurate • 

You conducted the hearing previously 

and have indicated in the condem-

nation proceeding that we must 

show and must include the appurtenant 

easement going across all the other 

properties to the main line, and 

must shOl'l corr.pensation in that 

case, and value for that. So 

that's an inaccu:ate statement. 
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l-lhen the condemnation case is heard, 

we agreed after your ~ulins on 

that, that appraisals of the 

value or this easement, and the 

right to cross that property 

would be decided in the condem-

nation proceeding. 

NR. MILLNER: My point 

is, Judge, that Mr. Fowler has 

said he got froE these two ex-

hib~ts, I don't see them marked 

with the numbers, it has two 

hundred feet of railroad siding • 

He gleaned these from the ap­

praisals that had been made as 

a part of the condemnation pro-

ceeding. 

Now, these show 200 

feet of railroad siding, and I 

assume there's some pe~ root, 

per lineal foot figure to arrive 

at the 200 foot of railroad 

siding. So this is w~at we have 

maintained all along, is that 
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no,·r, ";hat not in the ccnde!":'!na t ion 
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case or in the relocation aspect or 

it, or is the State of Virginia, 

through the State Highway Commissioner, 

compensating or relocating Edwards 

as to that portion of the. railroad 

track from its property to the 

main line. I think it is just 

obviously ri~~t here. 

MR. BEALE: We'll 

stipulate that. It's not his 

track. The only place it's his 

track is the 200 feet on his 

property. ·. 

COURT: I understand 

your position. 

MR • BEALE : And our 

position is that's all he's 

entitled to have for relocating, 

if that at all. 

COURT: I understand. 

Q Are you familiar with the siding 

agreements we furnished to the State Highway Department? 

A Uo sir, I an not. 

Are you fa~iliar with the various 
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1 s-.11 tches and· turnarounds, et cetera, to ·get from railroad 

2 siding that you use to unload the coal cars to get to the 

3 main line? 

4 A In this particular case? 

5 Q Just 1n general. .. 
• •J' 

., 

6 A I'm raniliar with sw1 tches·, yes. 
. , 

7 Q You know th.at you just can't 

8 run a railroad track into a main line with just normal 

9 track. It requires s,..,i tches, turnarounds and similar type 

10 apparatus? 

.•; 11 A Yes sir. 

•• 12 Q And to your knowledge, then, from 

13 your investigation of the-- either the relocati~n·aspect ·or 

14 the condemnation aspect, that-hasn't been taken into con-

15 sideration? 

16 A As far as relocation, I have not 

17 taken it into consideration. 

18 Q You haven't taken anything into 

19 consideration so far as apparatus needed to make the new 

20 railroad line usable? 

21 ·A That's cor!"ect. 

22 Q When do you i~tend to do that? 

23 A I wish I can answer your question. 

• 24 I don't have any idea. 

Q Le~'s go back to the meeting. 
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Mr. Garner was there, I was there, I think r~. Beale was 

there, and you were there. 

before Judge Garnett as to realty and personalty. 

recall that meeting? 

A 

in Richmond, or f1r. Beale's office? 

Q ~~. Beale's office. 

A Yes. 

Q i~r. Chapman was there and Mr. 

Edwards was there. Now, wasn't, in essence, what was said 

is that -- that your hands \·rere tied until the Court de-

items? 

A 

order for me to act on this matter. 

Q Do you deny now, ~~. Fowler, 

that -- that you made the statement? 

COURT: This is what 

I want to ask him. This is what 

I didn't under stand. N'ha t higher 

SQurce are you waiting fo~, or 

.~ Ji, •• 
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were you waiting fer? 

A We we~e waiting for the people 

in the central office to give us approval to either go 

ahead with the items insofar as relocation or as to 

exactly what we're supposed to do. 

BY ~lffi • MILLNER : 

Q You d;nied at that time now that 

-- that you stated if it was personalty, as soon as the 

Court held it, that you would move !t? 

A I don't recall everything that 

was said. I can't say that I said it. I can't say that I 

did not say it. 

Q Okay. Then you can't deny that --

that you know from the remarks that were said that certainly 

Mr. Edwards got the impression that's what you said; that 

is --

A I should not think I would have 

given him the impression, knO~iing the position of the Attorne 

General's office. 

Wasn't it really the purpose in 

coming to Court to get the issue decided as to realty and 

personalty? 

MR. 3~ALZ: Now, I'm 

goi~g to object to that, if your 

~cnc~ please. I don't see how 

118 
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he can possibly determine what the 

purpose --

COURT: I heard that 

119 

case. . . 

!~. GARNER: I can say 

-- I mean, the reason I would sub­

mit to ·you, because there was a 

meeting and these things were 

discussed and I thi~k it is fair 

to ask him 1rrhy they '-rent to Court 

to have this deter~ination made 

as to whether it was realty or 

personalty. And I think this 

bears on the representations 

that he made and that were rnade 

by the State Highway Department 

and hence Commissioner. 

So I mean, if Mr. 

Beale says he objects to it, 

but I think it is very pertinent 

if this man was told that if 

he goes to Court and it is de-

cided to-be personalty then we 

can move it under the relocation 

ac~. 
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. i 



• 

_... ... , ...... , .... _. __ • ...._.• •• : ........... -.. ••• ··-- ... ._ ....... ......:......~ •• ,-~ ..... ')1, ............. - •. ~ ............ -- ... ··---- •• ·---··-···--···--···- ··---·· 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

..,. _, 

SCHNEIOER RE?ORTING CO. 
STENOTVII'IE REPORTING 

NEWPORT NltWS, VA. 

P. J. FJ~LE~ - REDIRECT 

COURT: You can ask him 

that. You can ask him that. 

~m. BEALE: If your 

Honor please, \-le st 1_11 object to 

that, too, because the issue was 

a question of lal'r here. We came 

here at the insistence, as you 

recall, or r~tr. r·tillner' . to have 

that question determined. We 

· took the position we lcnew the 

answer to that question. We 

did~'t need to have the Court 

to determine that question. In 

fact, it was realty. It so 

happens that the Court disagreed 

with us on that and we still 

disagree with the Court on that. 

I'm sure you're very 

interested in that, out at any 

rate, the purpose or it was Mr. 

Millner to have that question 

deter~ined,ass~~ingly to determine 

when we go forward in the con-

de::mation case ~I~et~er or not 

so~e iterr.s needed to b: ~emoved 
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from it by virtu~ of theM being 

personalty. 

cOURT: !1fr. 3eale, 

I ~~derstand that, but he can 

still ask him the question. 

rm. Gl\.~:'·lER: Yes sir, 

r1r. Beale keeps saying "us," and 

I would like to kno~·r when he says 

"us" he's talking about himself? 

COURT: The p~oblec 

I'm having with this case, we got 

people meeting and statements 

being made, and he says at one 

time he's ~·raiting on word from 

the central office. Then he says 

he's waiting on word from the 

Attorney General. I really don't 

know on whom we're waiting. And 

-- and I really don't understand 

~~. Beale, everything that is 

£01~g on and I'm try1n; my best 

to fo llo"','l t!1 is • 

~·ffi • BEALE: I think 

we're waitinz on the la~1owner, 

~.s cur posi ticn. 

-373 
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MR. GARNER: Not "rai ting 

on the landowner. T~e landowner has 

done everything ~·re can do. ~fuen 

Mr. Beale says nus, rr he's talking 

about himself as Attorney for the 

State Highway Co~~issioner in the 

condemnation. He's not talking 

for Mr. Fowler, who is the ag~nt 

in the relocation case. We say 

they take inconsistent positions 

and we'll get into that in argu-

ment, but that's. ',oThat we're faced 

·with. 

COURT: All right. 

r.m. MILLNER: ~Te have 

no further questions. 

Your Honor, in viel'l 

of ~~. Beale's comment, he's 

waiting on the landowner to do 

something, perhaps if he· would 

tell us what he's waiting on 

or what we're supposed to do 

we honestly don't know • 

l·;R. BEALE: I will 

ce~tainly tell ycu. I don't 
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know if the Judge is interested 

in it. We're waiting for you to 

get the items off the right-of-way 

so this public project won't be 

continually be held up like it 

.is now for months because you 

won't move the items. That's 

what I thought this hearing was 

about, to find out whether or 

not we were authorized to go 

on the property. 

riffi • riJILLNER : 0 ur 

response, Judge, is it's --

COURT: I don't want 

to hear all that now. Let's 

finish the case. I'm not here 

to listen to your arguments. 

MR. MILLNER: I don't 

think we have eny further 

questions, your Honor. 

COURT: All right, 

sir. 
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J. B. EDHARDS- DIRECT 

1 witness, in his own behalf, being duly sworn, testified 

2 as follows: 

3 

5 

6 BY MR. MILLNER: 

i 

8 

9 

10 

11 

12 engaged in? 

13 

15 BY MR. MILLNER: 

16 

Q 

A 

Q 

A 

Q 

DIRECT EXAlJIINATION 

Would you state your name. 

James B. Edwards. 

And where do you 11 ve, r~r. Edwards~ 

22 Barkley Road, Newport New~. 

All right. What business a~e you 

COURT: We're doing tpis 

for the record, that's one thing. 

Q All right. 
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BY !.ffi. t~!ILLNER: 

Edwa.rds. I know where he 11 ves , 

too. Nice home. 

A Thank you. 

COURT: Nice car. 

Q Let's move up to what businesses 

is the Edwards Company in? 

A . Primarily heating oil and coal. 
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We also do termite control, pest control, ornamental spraying, 

industrial solvents. That will cover most of it. 

Q All ri~~t. The size or your 

parcel is 200 by 200? 

A What's that? 

Q The size or your parcel is 200 

by 200? 

A Is 200 by 200. 

Q You're one of the corporate 

owners, stockholders? 

Yes. 

MR. BEALE: \-Te don't 

have any problem with that. 

BY rm. MILLNER: 

Q When were you first -- when did th 

matter or condemnation first come up? 

A Years ago. Mr. Karam;. prior to 

his death, made an appraisal for the City and the project 

has seemed to have come and gone fer a number of years. 

Q 

A 

What year was that? 

I have a clipping that goes prior 

to 1970, 2nd I would say that was -- five years ago. 

Q All right, sir. Then the things 

· sort of died down insofar as condemnation \-ras concerned and 

didn't hear anyrr.ore for a while? 
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A 

Q 

-a -·. 

J. B. ED\-1 ARDS - DIRECT 

Yes. 

When was the first time you were 

3 approached by the representative of the State Highway 

4 Department? 

5 A Say early '74, probably. 

6 Q All right, sir. And was the term 

7 relocation mentioned to you at that time? 

8 A Yes, I think so. 

9 Q All right. Now, was -- wide 

10 public notice that 23rd Street would be widened and you 

11 knew you were in the path of it? 

12 A Yes. 

13 

' . '- ~ ~ . ~· ~~ -~\:.. ·~::· 

Did you begin looking- for a new· ..... · . . . . ":(: ;~:;:J, . 
Q 

14 

15 • . :;~;~1~;:~ business site? 

A Yes, we did. 

!6 
. • .•• "t1' ;. 

\fuen did you begin looking r~·r.-.:~{·::~ 
. . . ·.~ .<-Q 

the new business site? ; -t~~f; 
18 

19 

Prior to -- ,.,e 11, between the..·;~~~*-).-_ ~t ·~'::;:1'.~.-:-r.....,~.:. 

time that it died do\m and it was reinitiated I would ~~£~\~;ir.ti;~~j 
A 

20 in '73 probably. 

~1 Q 
.. 

succesful in locating a site? 

A Yes_, we were. 
2t ·Q 

A City of Newport News. 
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Q 

property located? 

A 

J. B. EDWARDS- DIRECT 

Where was -- where is that · 

On Burcher Road, between 

Je~ferson Avenue and Warwick Boulevard, adjacent to the C&O 

Railway tracks, across from Brunk r.fechanical. 

left and go under the interstate at Lumber 84. 

You turn 

Q Was this a part or the old water 

shed property? 

A Yes. 

Q Was it necessary the.property be 

rezoned because you anticipated oil storage, coal yards, 

et cetera? 

A Yes. 

Q Did we go through a long 

A It took at least a couple of 

years; at least t"tafO years, I believe. 

Q Did you finalize the contract 

with the City in July of 1974? 

A No. Approximately, I would say. 

You agreed to buy·it at that 

time; is that correct? 

A Yes. 

All right. And then is it true 

that the for~al closing took place, I believe, in November 

of' '76? 
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A 

approximately that 

Q 

that time? 

A 

Q 

-~go--

J. E. ~J~ARDS - J!R2CT 

October is in my mind, but it's 

date. 

It was under contract all during 

Yes. 

All right. And are you expending 

7 -- did you have cash invested, paying interest? 

8 A Yes. 

9 Q On your investment up there? 

10 Yes. 

11 Q Now, when did -- do you recall a 

12 meeting on April the l4th., 1976 wherein ~ir. Chapman, 

13 Rubenstein and Annas were present? 

14 A Yes. 

15 Q And I think I was there. 

16 A This was at your office~ I 

17. believe. 

18 Q All right, sir. Hhat l'ras -- would 

19 
·YOU tell the Court what transpired at that meeting in 

20 reference to what was said about relocation? 

21 A Well, I recall I had asked for 

22 a number or items and listed and stated the items that --

23 we wanted relocated, to include the sign, the scales, the 

24 rail, the conveyor, the fence, the --the air stand and.gas 

25 
pu~p. A nur.ber -Jf iterr.s that we l!.5ted, I think you listed 
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at that time. 

Q 

J. B. EDWARDS DIRECT 

All right. And what -- what 

3 commitment was made or what information was given to you as 

4 to what would happen? 

5 A I don't know that we ever had a 

6 commitment, other than an understanding that personalty 

; would be moved and items that weren't personalty wouldn't 

s be moved and some items were in.contention and some items 

9 were not in contention. 

10 Q All right. Did you have many 

11 conversations with Mr. Fowler? 

12 A r-tany? 

13 Q· Did you have many -- several 

14 conversations with Mr. Fowler? 

15 A Well, I have been in at least 

16 one meeting with ~~. Fowler. Mr. Fowler came to our o£fice 

17 and ~iscussed the_ ~learing or the right-or-way and that 

18 that meeting I particularly remember. 

l9 Q All right, sir. ~fuat, in essence, 

~n did he tell you what would happen on relocation, or what 

~L was the holdup, if there was a holdup? 

22 

:.!.) 

A We sat in the office for 15 

to 20 minutes, I suppose, and I think we recognized at . 

that point that the rail and the conveyor were in contention 

and it was very pleasant, but very pointedly -- and I think 
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1 he '11 recall that I asked him Yery pointedly, "Who do you 

2 sue? I know we're in disagreement, but who do you s~e"? 

3 I asked him that question very directly. We walked the 

4 property and he showed me where he wanted the coal back 

5 

6 

7 

8 

9 

lJ 

ll 

12 

13 

1~ 

1.5 

16 

l7 

19 

to, you know, the right-of-way lines and we discussed the 

removal or the shed building, and I particularly asked him 

if he wanted me to remove the track and the conveyor, was 

that up to me at that point. And he said, "No, not at that 

point.'' I assumed they were going to move it if it was to 

be moved. 

Q All right, sir. Did Mr. Fowler 

tell you that the decision hung on whether it was realty 

or personalty? 

A Yes. 

Q And -- what was -- wha~ did he sa1 

in respect to it? 

A .. That personalty was to be moved 

and realty 'wasn't to be moved and I think at that point he·. 

considered that to be realty. And we thought it was 

personalty and it had to be determined which it was before 

it would be moved. But -- it was my definite understanding 

that if it was personalty, it would be moved. 

Q That was the understanding at 

the outset; is that correct? 

A Substantially, yes. 
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Q 

- 3i?>-

J. B. ED;.TARDS - DIRECT 

All right,. sir. And would this, 

referring to the letters that we were writing to Iwlr. 

Culbertson and his reply, was not the question then whether 

it was realty or personalty? 

A That has been the question for 

several years. 

Q All right, s~r. And was it your 

understanding that as soon as the Court decided that, they 

would then get on with relocation? 

A I thought when the -- the Court 

had determined that, that was the end of it.· That it would 

be taken care or·rrom there. 

Q· Now, Hr. Edwards, what is your --

have you continued to operate? 

A Yes. 

Q All right. Now, can you just tell 

the Court the status you're in, in respect to either the 

condemnation or the relocation? 

A We're able to continue to do 

business. We have sold coal and resu~plied ourselves this 

past heating season. "ile have done sct!e land planning and 

engineering and place~ent of buildir.gs and -- and planning 

of .buildings for ths ne;-.' location, and we're just in the 

middle. He can't ~o one \•ray, and ,.,re can't go the other, 

becaus~ ~...-e don't knc~·r he,,., much !'!laney t-:e 're going to get or 
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J. B. ED~·lARDS - DIRECT 

1 what items are to be moved so that· we can proceed with 

2 the move and -- if we don't continue in the situation that 

3 we're in to be resupplied at the current location, then.we 

4 won't have any product to sell. We're just in the middle. 

5 We worked some both ways. We're continuing to work at 

6 t~is location. We're doing work on the other location, but 

7 we're not in the position to move forward. 

8 Q What would happen if the -- if 

9 the line or the C&O leading to the siding, leading into 

10 your property were terminated or destroyed, removed or if 

ll the State were to come in and remove the conveyor system? 

12 How would it affect your business? 

13 A We couldn't get coal in and 

14 we couldn't sell coal. And if we couldn't sell the coal, 

15 of course, we would lose the customers, either to another 

16 

17 

18 

19 

20 

21 

22 

23 

24 

fuel or another fuel dealer. or course~ 1£ that went on 

for any period or time, we would be out of business. That's 

why time is of some importance. 

Q All right, sir. Is there -- · · 

the opportunity then that you could lose your coal business 

if you're not in a position to unload coal, and store it 

and so forth? 

A Yes. 

Q All right. What about other 

facets of your business? 
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A 

J. B. EDt,•TARDS - DIRECT 

The other portions of the business 

2 are -- continuing in a fairly orderly manner. 

3 Q Have you tried to cooperate with 

the State Highway Department? 

5 A I don't consider that we have had 

6 any problem with the State Highway Department except that· 

7 we can't get the information. We can't get anything definite. 

8 If we had some definite information, then I think that we 

9 could plan, but we can't get a commitment from the Highway 

10 Department, period._ That's my feeling on it. 

11 Q \iell·, f.!r. Edwards, in reference 

12 what position does Mr. Fowler present to you? What does he 

13 in essence say? 

14 .A Mr. Fowler has been -~has not 

l5 botbered.us. He's been very nice. And my understanding 

16 

17 

18 

19 

20 

21 

22 

2.3 

is that _ _: it ,.s personalty he' 11 move and real estate he 

won~t, and· it's· just as simple as that with him, as I under­

stand it. 

Q Have you also talked with Mr. 

Chapman~ who is seated on the front row, also of the State 

Highway Department? 

A Yes. 

Q \fuat position does he take? He's 

more concerned with the condemnation aspects or it; ri~~t? 

A I would assume the same position, 
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but I think he's probably --more nonco~ttal 

it that way he doesn't seem to 

I'll put 

Q What does the certificate attempt 

to do, the amended certificate? 

A Well, in my view or course the 

amended certificate attempts to take things that they didn't 

take in the first place without any compensat~on, but then 

that may be my one-sided view. 

Q Under the certificate, ~sn't the· 

State really trying to take ·personalty from you? They're 

trying to mix personalty and realty together? 

A Yes. 

So they're trying to put condem-

nation. so as to completely eliminate any relocation benefits, 

isn't that true? 

l.ffi. BEALE : If your 

Honor please --

COURT: I think 

that's a little leading. I'm 

going to ask all you lawyers 

to stand a little closer to 

the Bible. 

~m. MILLNER: I have 

no further questions. 

CROSS-EXAMINATION 
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BY ft'IR • BEALE : 

Q 

J. B. ED't-IARDS- CF.OSS 

r~. Edwards, starting with the 

certificate to which 1~. Millner was referring, you're aware, 

are you not, that in the original appraisal made by the 

Highway Department as to the original certificate, that the 

depreciated value of all the items, there is a dispute as 

to whether they are realty or personalty, ·such as the con­

veyor, and the railroad tracks, and those type or items, 

were actually evaluated and included in the amount o£ the 

original certificate? 

A I think it is my understanding 

that has been the State's original position, but I don't 

have any knowledge of the appraisal at all. 

And when -- when the second cer-

tificate was filed, the same amount was in the second 

certificate'that was in the first one; is that correct? 

COURT: The same amount 

as what? 
I 

lwiR. BEALE: Dollars • 

A It's true; then, you put items 

in the second certificate that didn't exist in the first 

certificate which made you wonde~ if they were covered in 

the first certificate, why you filed the second certificate • 

BY MR. BEALE: 

Q My question was: You were aware. :· 

;· 
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those items were in the first certificate and your answ~r 

was yes; is that correct? 

A The only thing that clouded 

that was the second certificate. 

Q You were aware of it? 

A That's my understanding. I 

wasn't aware but it was my understanding. 

Q That's the one Mr. Millner re-

· ferred to that ·.was filed in July of '76. 

3Y r!R • BEALE : 

MR. oEALE: July 12th 

or '76. That was, I think, to 

bring us to issue on the question 

or whether or not the realty --

those items were construed as 

realty. And the second certificate 

specifically stated that they 

were appraised and included as 

realty. 

Q So you are a' ... rare, though~ from a 

dollar standpoint, that the certificate, the two certificates 

had precise the same figure which was, I believe, sixty-nine 

thousand dollars? 

A I think it was the sa~e figure, 

yes. 
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Q 

J. B. ED\·1 ARDS - CROSS 

And you are also aware that 

subsequent to the hearing conducted by his Honor, on the 

question or realty and personalty, you through your counsel, 

and the Highway Department through rne, have now lowered 

that amount by virtue or the amountsthat were eliminated 

for personalty. Are you aware or that? 

A No. And that would be in-

consistent with your position. 

Q Well, I don't want you to argue 

with me, ~~. Edwards. I want you to answer it. 

A ·r'm not aware of that, no. 

Q That's the answer, then. Now, 

let's deal, if you will, with your site that you closed, 

you .. said somewhere around October of '76, on the property 

that you intend to relocate your business. 

A All risht. 

Q Would it be a fair statement to 

say that you have done no site preparation? 

A No physical preparation. 

Q No site preparation whatever? 

A Yes, we have plot plans and we 

projected track, and I can produce plans for you, buildings, 

if that's what you're asking. 

Q No, I'm asking you whether o~ not 

you prepared the site for the items that you are saying the 

136 

I 

I 
t .. t 

I 

I 
i 



-

I 

•• 

........... ~·-"-"',#' 

SCHNEIDER REPORTING CO. 
STENOTYPE. REPORTING 

NEWPORT N£W5, VA. 

-3qc_ 

J. B. EDWARDS - CROSS 

1 .Highway Department won't move up there? 

2 A We have done nothing physical on 

3 the property. 

4 Q Do you know putting aside 

5 hol'l much track you would be . entitled to -- ·do you know at 

6 the.new site how much track that would be needed for your 

7 new operation? 

8 A · I have it plotted and I can 

9 produce it for you, if you would like. 

10 

11 

12 

13 

1-4 

15 

16 

18 

19 

20 

:!1 

22 

23 

.,. 
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Q 

A 

Do you ha7e it here? 

No, but it's at the office. I 

can have it in a very rew'minutes. 

·. Q Are you aware that yo~ counsel 

has suggested to the Highway Department --

A As a matter of fact, I think I 

do have an old projection of the C&O, .that the C&O did on 

the track. I believe I have that probably in my notes here. 

Q Is that how much track you intend 

to utilize? 

A Yes. 

Q Have you represented, through 

your counsel, that if it takes two hundred feet, to get in 

so you can unload the coal, 200 feet is all right. If it takes 

s!x you want six. If 1~ takes a thousand you want a 

thousand. Is that accurate of your position as to what 
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you're entitled to as relocation of rail? 

A That would be yes. 

MR. f~ILLNER: In f'air-

ness to l1r. Beale, we think it will 

only take 250 to 300 feet as op­

posed to -- to 700. 

COURT: The answer is 

he thinks he's entitled to whatever 

it· takes, even if it's five miles •. 

A This is substantially comparable 

to what we have, I think you'll find. I don't --

BY ~,ffi. BE.ALE : __ .. -

Q You have 200 feet as it is that. 

you own; is that correct? 

A That's correct. But it's sub-

stantially the same as what we have available to us or the 

use of currently, I'll put it that way. 

Q Have you at any time indicated 

to the Highway Department where you want the track. located 

at the nel'l s 1 te? 

A They have never asked me for a 

plot plan or anything, but it's available if they would like 

to have it. 

Q Let me try it again, Mr. Edwards. 

A All right. 
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.. · .. 
Q Have you, at any time, indicated~:~"~ .·It~;-. 

to the Highway Department where you want the track at the ·:.:: t~~ 

new site? ;~< -J.:~ 

presented them w:th a plan? Are you asking me if I ever :\: t~~~ 
Q vlhat I am really asking you~.-~· t: ._:(.?.<~.~. 

. . \.' -·.\;'.' ~; 

Edwards, is this: Isn't it a fact the site is not· ready for. . .. :) ~:.·-~ .. 
--~ ~i·~~r~ 

the !tees. to be moved there right now, today? _ .; ; :~(~> 

A There has been no physical 
~ 

preparation of the site on site. 

Q Well, is it your position that 

the Highway Department should have already relocated the 

:!.tems from your current property? 

A All I ever asked for from the 

Highway Department, through my attorneys or otherwise~ was 

a commitment as to what they were going to do. That's the 

situation we're in.· We can't plan anything because we don't. 

know anything. 

We have asked them, yes. to -­

we have stated to the Highway Department we did want them 

to move the track and the conveyor. We have stated that. 

Q Mr. Edwards, if the Highway 

Department went over there right no''~ and move it, you could · 

not tell them where it went, could you, on your property? 

A Yes 1 I could. 

. ...... ( 
i 

. . . .~ ~ 
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Q 

A 

How would you do that? 

By presenting with a plan done 

3 by an engineer that -- has the track laid out on it. I 

~ mean, how would you tell them where any building went? The 

5 same way. 

6 Q And if they w~nt up there now, 

i you're saying they could install your conveyor, even though 

~ there's no site preparation; is that correct? 

9 

10 

ll 

12 

13 

1-l 

15 

16 

17 

18 

19 

20 

21 

·')'> ... ) 
•)4 _, 

BY MR • BEALE : 

MR. r.n:LLNER: S 1 t e 

preparation is included in the 

relocation. That's the obligation 

of the State Highway Department. 

r~1R. BEALE: You and I 

both know that's not true • 

Q 

A 

MR. !·tiLLUER: No sir. 

It could not be done. 

I'm not trying to indicate we 

have done any work whatsoever at the new site;we have not. 

Q 

A 

When do you intend to do it? 

~fuen I gat a commitment that 

~rill allo~i me to do it • A cocm.i tment as to whether or not 

you will move or how much money is involved. Then we can 

proceed. 

Q You mean that the question of 

\ 

·- . 
·~ . ~' \.\ 

.·1 . . ,.. 
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whether or not you are desirous or moving certain items is 

dependent upon how much money you get from the Highway 

Department? 

you lqlow. 

·-A We can't move without·money, 

COURT: As I under-

·· ·stand what they're saying, Mr. 
.· :"': .. -;·· 

·.. Beale, ·is that nobody from the 

Highway Department has told 

them how much they're willing 

to pay for the relocation, and 

therefore, they can't make their 

plans because they don't know 

how much money they've got to 

deal with. Is this your position? 

A Yes, your Honor. 

COURT: That's what 

I understand him to say. 

~m. BEALE: Well, of 

course -- I don't think there's 

any question in this case, caybe 

it's going to have to come later, 

that the position of the Highway 

Commission is clear, that we 

disagree with the Court's ruling 
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on the personalty and don't intend 

to pay the moving fee items that 

were listed. And I think the land-

owner kno\'lS that, and r-tr. Millner 

knot-ts that, and we had negotiatio~s. 

COURT: That sort of 

solves the whole problem. 

MR. GARNER: This is 

the problem. 

COt~T: Let me ask Mr. 

Beale, let me get this straight. 

You disagree with the ruling or 
_the Court; is that right? And 

you have no intention of moving 

the articles that this Court has 

ruled to be personal~y; is that 

what you said? 

MR. BEALE: What I am 

saying --

COlET: Is that what 

you said? 

r.m. BEALE: I'm not 

going to pe tied to just one 

thing. 

COURT: Read that back. 
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(At this time, 

a portion or the 

prior testimony was 

read by the Court 

Reporter.) 

COURT: That's what 

I understood you to say. 

11R. BEALE:· All right, 

sir. What we're saying is this, 

if I can make it clear -- and I 

don't think there's any question 

they'll agree-with this: That 

order of the Court in all prob~ 

ability which, incidentally, we 

received today, we have been 

trying to get from the la.'ld- · 

owner, so in the event that was 

appealable we could move forward 

with it, but we don't think it's 

appealable until the end of the 

condemnation case, so what we're 

really saying is, until we get a 

final ruling on that question, 

then the High'~'lay Departr.1ent 

position is that it's not required 
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to pay for the removal of those 

items. 

Now, it's ve'!'y possible 

in the exhaustion of his ad-

ministrative remedies and in the 

case of relocation it could be de-

cided we were required to pay that 

at a later stage, but until that' 

is decided that we're required to 

pay that, we don't intend to do 

it. 

r·r we did do it \.,e l·tould 

be out-of-p~cket that money, b~­

fore a final resolution or that 

point is made. 

We think that's a 

separate proceeding. That's 

what we said at the outset, you 

recall, this morning, the 

question what's entitled to be 

relocated. And they have not 

exhausted their administrative 

remedies in that a~ea. That 

is not a quest!cn before this 

Court. 

-~q7-
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COURT: What ad-

ministrative -- what do you 

suggest they do? This is what 

I am trying to find out. What 

are they supposed to do? 

MR. BEALE: Like I 'm 

saying, I don't think there's 

any question Mr·. Edwards know·s 

that's our position. I don't 

think there's any question, 

either, of these attorneys, 

that's our position. 

MR. GARNER: If I 

may address --

MR. BEALE: Excuse 

me. If your Honor please, I 

think they know our position 

on that point and -- since that 

in essence is a denial. or what 

they say they are entitled to, 

then they must meet the require­

ment which is to demand an ad-

ministrative hearing on this 

point. That is not for this 

hearing. They need to demand 
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an administrative hearing. And 

it's in the rules and regula-

·.· tions on the question or whether 

or not they're entitled to re­

location for those items. 

Then ultimately, in the 

event that they do not win at 

.that particular proceeding, they 

would be in Court on the re-

location question in the City of 

Richmond, and could have a final 

resolution of that. And -- that, 

as I see it, is a side question 

as it relates to -- to this pro­

ceeding today. And of course 

we'll get to -- those items later 

on. 

Now, if the public 

funds were utilized to move 

those items, which we say is 

that the items are personalty, 

_but even if they are personalty 

we disagree with the Court's 

ruling that we could not condemn 

them, but that will be resolved 
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in the condemnation proceeding, 

but the question of relocation 

.and entitlement is an entirely 

different proceeding. I don't 

think there's any question they 

know our position on it. And 

that's-- the main point that I'm 

making, as it relates to the· 

condemnation case. And they 

simply have not exhausted their 

administrative remedies • 

You disagree -- you 

started to say you disagree with 

that? 

MR. GARNER: Yes sir. 

COURT: We all through 

with this witness? 

MR. BEALE: No sir. 

COURT: If we are 

going to argue the case that's 

all right, but let's get along 

with the witness. 

MR. GARNER: The problem, 

if your Honor please, is this: 

\-Then !w!r. Beale says they all know 

-4oo-
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our position, we know the position 

of the State Highway Commissioner 

in the condemnation case, but 

that's not the position of the 

State Highway Commissioner in 

the relocation aspect and has 

not been from the inception, 

based upon the evidence that has 

been put before your Honor 

today. The State Highway Com­

missioner and the State Highway 

Department take care of both as-

~pects of this and in the re-

location proceeding, as has been 

evidenced by Mr. Fowler's testi-

mony and l-tr. Edwards' testimony, 

the understanding there and Mr. 

Fowler could speak, we submit 

for the State Highway Commissioner 

and the State Highway Department 

in that aspect of it, was that if 

the property was personalty, then 

they were going to relocate it. 

No~.,, l·lr. Beale represents the 

same ~a~ties, so to speak, the 
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State Highway Commissioner in 

the condemnation proceeding, but 

his position, yes, I understand 

his position, but when he says 

"us," that has to be split, because 

there are two separate proceedings 

and the State Highway Commissioner 

as you might have, is taking in­

consistent positions and has,or 

has taken inconsi~tent position_s. 

with this landowner. 

Mr. Beale's position 

in the condemnation case is that 

he doesn't care whether it's 

realty or personalty. If the 

Court·says it's personalty he's 

still going to take it, so 

therefore they can't move it 

under the relocation act. 

And l4r. Fowler has 

already indicated to Mr. Ed­

wards that if it was personalty, 

it would be moved. 

Under the -- appeal 

rules there's nothing for us to 
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do yet because_there's been no 

determination. On Page 76 it 

says, "When a relocatee is 

aggrieved by the Department's 

determination of eligibility 

or or the amount offered under 

relocation assistance in payment 

statutes he must advise district 

right-or-way engineer in writing 

within 90 days. tf 

They haven't even got­

ten the bids yet. It goes back 

-to the other section which says, 

•:once he says he wants a com-

mercial move, the State Highway 

Department gets two sealed bids 

and they would accept the lowest 

acceptable bid." 

They haven't gone that 

far yet. There's nothing to ap-

peal; and if you read it further, 

the person who makes the final 

decision, anyway, is the Plaint1rr 

in the condemnation case. 
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it says you end up before the 

co~ssioner who review it and 

render his decision and which 

will be final, and advise the 

relocatee in writing. 

We're being put in 

an impossible situation between 

a rock and the hard place, be­

cause the same party, the State 

Highway Commissioner is ~ak1ng· · 

one position in the condemnation~ 

when before he had taken another 

position in the relocation. 

So that's why I say I 

disagree with Mr. Beale's state-

ment when he says, "You know 

what our position is." It 

depends on which State Highway 

Commissioner he's talking about, 

the one in the conde~nation 

or the one in relocation. 

MR. SOUTHALL: Your 

Honor, if I may say a word, I'm 

Valentine Southall. 

COURT: Yes sir. 

-/,Loll._ 
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This is Attorney General 

day down here. 

MR. SOUTHALL: I under-

stand that's the case. I would 

like to speak to that and I 

know you're. not ready for argu-

rnent, but I think it should be 

rebutted the Hi~~way Commissioner 

has not taken inconsistent·posi-·. 

tions with regard to the status 

of these items. 

We do take the position 

there are two separate and distinct 

proceedings which must be gone 

through if there are issues: one, 

with respect to the value or the 

property taken, and two, with the 

items which must be relocated, 

or the moving expenses for relocating 

those items. 

COURT: l·1r. Southall, 

let me ask you this question. 

This is something no one seems 

to have answered yet, neither 

the Ed,·rards people nor the Highway 
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people. What do you all what 

is your course of action now? 

\·Ihat do you expect Edwards to 

do? 

MR. SOUTHALL: I think 

that -- our position is this: Mr. 

Edwards -- and in our meetings 

with ~~. Millner in Richmond was 

advised we considered the items 

in question which are listed in 

the enumeration in the record 

are real property. 

This Court has ruled-

most or those items are personalty • 

This Court has ruled 

that in the condemnation pro­

ceeding and that -- the Court has · 

further ruled that the Highway 

Department, or the Highway 

Commissioner cannot condemn 

those items. That's fine. We 

have excepted to that and we 

have a right of appeal if we 

so desire. 

Nevertheless, the 
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Highl'lay Comm1ss ioners' position 

with respect to those items in 

the relocation matter-remains 

the same. That those items are 

realty, and do not fall within 

the scope or the real property 

and relocation assistance --

relocation assistance act. 

Therefore, they don't fall within 

it. It is not inconsistent. 

We have taken the same position 

all along; the issue of whether 

•they were realty or personalty_ 

has not been finally determined, 

even in the condemnation pro-

ceeding, but with respect to 

the relocation assistance pay-

ment, two things must be gone 

through. One, it has got to be 

determined they're personalty 

for the purpose of their hearing. 

Our position was made clear in 

the meeting with r;~. Millner, 

the landowner indicates he 

know~ he just testified that 
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he knew that we said we would move 

personalty) although I will take 

issue with that in a second, and 

we wouldn't move realty. And he 

understood there was a dispute as 

to ·certain items, whether they 

were realty or personalty. He 

also knew our position hasn't 

changed on that. 

So he indicates he has 

received notice·and he could have 

gone through the administrative 

procedure, which is set out in 

the rules and regulations. 

COURT: We have ruled that 

certain itens are personalty. 

Now, until the Supreme 

Court sets that aside, assuming 

that they will, they remain 

personalty. And as between the 

; . :;;;*:. ~ .. 
. },:;~~·.'~; . ... ,. 

. . ., .. 

parties that's res judicata, isn't it? 

NR. SOUTHJ\LL: I have one 

more point --

COURT: Is that not riGht? 

~ffi. SOUTHA~L: Only as 
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to the condemnation. 

COURT: It's the sa~e 

parties. 

~~~P.. SOUTHP.LL: It is 

two s~parate causes of action. 

COUP.T: The same issue 

is involved. 

~R. SOUTHALL: No sir. 

COURT: The issue: Are 

they personalty or not personalty. 

MR. SOUTHALL: The issue 

is whethe~ or not he will be 

compensated • 

COURT: Let me ask you 

what you expect this man to do~ 

Do I understand that the High-

way Department now has a con­

demnation suit against Edwards, 

now, in that there have been 

certain rulings adverse to the 

Hi~hway Department,_ and certain 

rulings adverse to -- Edwards? 

In the meantime you all want 

to come through his land. 

You want to cut that trestle 
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in tl":o over there, take that off, 

which is going to, in effect,- put 

him out of business until he can 

move his plant. 

·-L//0-

In the meantime, you all 

may appeal my ruling as to whether 

what I-- ruled was.personalty 

might in fact be realty. Probably 

is. But anyway, I ruled it was 

personalty. 

Now; this man, do you ex-

pect him to move his business, 

build a new trestle or whatever 

he has to do up there, while you 

all are appealing this case, this 

condemnation case, and he may be 

two or three years before he 

knows what your intention is going 

to be in the relocation? This is 

what you expect? 

l-1R. SOUTHALL: The law 

says --

COURT: I'm asking what · 

you expect . 

MR. SOUTHALL: He will be 
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reimbursed for moving expenses. 

That means he has to incur the~ 

... be :rore he can be reimbursed. \ole 

.:'' ·. 

expect him to move. 

COURT: He doesn't know 

yet what you're going to reimburse 

· him for. 

MR. SOUTHALL: We told him 

that those items are real property 

and do not fall within the act. 

COURT: I have ruled they 

are personalty. 

MR. SOUTHALL: You have 

ruled only with respect to the 

condemnation proceedings. 

COURT: It's between the 

parties -- the same issue is be­

tween the parties. And we've ruled 

it's personalty_ until the Supreme .. · 

Court sets it aside. I don't think 

anyone has a right to treat it 

otherwise. 

l·~R. SOUTHALL: ·Well, your 

Honor, I ~ight say this, further • 

I was going to add a second element 
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to determine whether he is eligible 

. for payment. The second element is 

he's entitled only to reasonable 

·actual, reasonable· expenses in re-

· locating his property. 

COURT: I agree with that. 

f·ffi. SOUTHALL: The decision 

upon which the Highway Department 

was based to the cost of removing · 

thirty thousand dollar property is 

one hundred nine thousand dollars. 

Our position is that's not reasonable 

and it's not reimbursable under the 

law. Therefore, \'Te have taken the 

position consistently: first, that 

it was-realty. When the Court ruled 

it wasn't realty we thought we could 

condemn personalty. The Court ruled 

we couldn't condemn personalty. But 

those rulings were with respect . 

to the 

COURT: · Hasn't anybody told 

this rnan how much they're willing 

to pay him for moving. 

MR. SOUTHALL: We're willj,ng 
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to pay him no more than the actual 

in-place value of those items. 

And I I know this is not law 

but I would like to read you --

the Court~in Nichols on eminent 

domain with respect to this very 

point. It says, ''A person dis-

placed from a business or farm 

operation may be compensated for 

actual, direct property losses, 

whether he discontinues or re-

establishes his operation. How-

-ever, the maximum amount of any 

such payment may not exceed the 

reasonable expenses that would 

have been required to relocate .the 

property." 

Of course, that's converse 

of the next point. "And in the 

case of heavy ~achinery, equip~ent 

or other property involving sub-

stantial sums, also should not ex-

ceed the in-place value of the 

property.'' 

-413 .. 

Now, that's been our position. 
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I grant you this is not -- this 

is an interpretation of the law. 

And it's one man's interpretation. 

But we feel that .is completely 

unreasonable, impractical for the 

Highway Department to spend one 

hundred nine thousand dollars to 

move thirty thousand dollars 

worth of personal property. 

We attempted to compensate 

the landowner for the in-place 

value of those items. He refuses. 

He says he's entitled to one hundred 

ten thousand dollars worth to move 

it and I say to you, the Commonwealth 

would be a fool to spend that money 

to move that amount of property. 

And that's our position, and we 

have made it clear, I think. 

COURT: You all do,move· 

it cheaper? 

MR. SOu~HALL: That's the 

cheapest we could get. We got 

an estimate, and I --

COURT: Can you all move 

.· . 
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the_ property for less than one 

hundred nine thousand dollars, 

~ove it out there, set it up? 

f1R. SOUTHALL: The High-

way Department? 

COURT: Yes. 

MR. SOUTHALL: No sir, 

that is the estimate we got for 

moving it. We have no equipment 

to move it. -We can move it -- we 

offered to move it, what could be 

practically moved aside until the 

·issue could be determined. 

No\V", that may not ans'll'er 

the landowner's problem. I am 

very much aware of his property 

of ongoing business. He has been 

placed in certificate what we con­

sicer to be the value of the 

property \'le thought "'e \"Tere taking. 

That includes the persona!ty. 

I realize that amount is 

at issue, but that's what the law 

is set up for. He can litigate 

it and he can get the full value 

-41'S-

·.: ~ : 
:. , . 

:"···. 

' . ~ 

. ~·- . 
- .. .! _; .._ 

-.. 
-~-

..... :;~··· ·~ 

~N ~,~~-
~--~ .... 

r .: 

I 



~·· 

... 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

SCHNEIDER REPORTING CO. 
STENOTYPK REPORTING 

NEWPORT NEWS, VA. 

J. B. EDHARDS -CROSS 

the Commissioner determines, or 

other·l'lise t.-re don't think "'e can 

nove it for any less than one 

hundred nine thousand dollars. 

That was our 

testirr.ony, and-- I think, 

your Honor I knO\'l there 

has been sorr.e question about 

whethar the landowner was aware 

of it. I think ~~r. Edwards 

has cleared it up. He said he 

was aware there was a contention 

ali along. 

I don't know what he -

has to be told to know we're in 

disagreement. Your Honor knows 

we're in disagreement. He's 

kno~·tn it since October or July~ 

and ycu weren't even a party to 

the case. 

And I submit that -- we 

have rr.ade it known to hi~ and he 

could have appealed And he's 

delayed until March ~ow. And he 

still tried to eet it in. 

-~1:,-
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19 BY MR. BEALE: 

That's all I have. 

I'm through, your Honor. 

Thank you. 

COURT: Are you 

all through with this 

witness? 

lwlR • BEALE : I am 

not. I was examining the 

witness. 

rt.t.R • GA!L~ER: Does 

the Court want to hear any 

rebuttal? 

COURT: No, I want 

to get·through with the 

evidence. I don't know 

what else you can show, 

but go ahead. 

20 Q Mr. Edwards, let me ask you this 

21 pointed question. Do you actually intend to move the 

22 conveyor system to the new location? 

23 A Yes. 

Q You intend to make that operational 

25 at the r.e\i site? 

I 
I 
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A That was our hope. 

Q I mean is it your intention to do 

that without regard to whether you get it moved by some­

body else or 

... I \ 

BY lrlR. BEALE:. 

~IR. GARNER: I've 

got an objection. If the 

Relocation Act provides 

that if he elected at some 

future date not to move that, 

he's entitled to certain 

benefits and he doesn't have 

to make that election today. 

COURT: He didn't 

· ask him to make his election. 

What he intended. 

MR. GARNER: That's 

entirely irrelevant and 

immaterial. 

COURT: I'm going 

to l1.sten to it. 

~m. GARNER: All 

right. 

Q You intend to make that operationa~ 

!~respective or whether or not you are compensated under. 
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the Relocation Act or whether you had to do that at your 

own expense? 

A I can't answer that. 

Q Why not? 

A Because I don't know what money 

is involved. 

Q What I want to know is, is the 

conveyor system .··crucial to the operation of the coal 

business? 

A There are other ways it could be 

handled, but I don't think it would be less expensive, 

initially. 

Q Does your layout for your operation 

at the new location propose a different method or handling? 

A No, it proposes this method. 

Q It proposes the method with the 

conveyor? 

Yes. 

Q Does it propose more elaborate 

railroad operation than you have at this location? 

A No. 

Q Is that a turntable you have on 

your plan indicating one hundred foot coal arc? 

A We don't have a turntable on the 

plan. 

-··-
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Q There is no turntable? 

A No turntable. 

Q Did I understand you correctly 

4 to indicate that about two hundred fifty feet of siding 

5 would be sufficient at the new location? 

6 A The question on the new location, 

7 we have an arc to make and we have ·an easement to cross. 

8 ~wo hundred -- two hundred feet, which we have now, over 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the easement, I will say, will suffice on property that_ we 

can use. It takes approximately the same ~~ount or track 

to get to that point that we have from the C & 0 Railway 

to our yard a1; this time. 

So it takes several hundred feet 

to come orr of the C & 0 main line and make the arc 

across the easement and get onto the -- unencumbered pro­

perty, I guess you would call it, the property that -­

that we'd have to work on. 

Q Do you know how much track you 

need? 

A As I said, I have a plat that the 

C & 0 did that would give us a good rough idea. It's 

approximately the same. I have an idea it's either five 

or seven hundred feet over and above the two hundred-

feet. 

Q nas the C & 0 told you they 
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installed their track there? 

A They have indicated to us we'd 

have to do it at our own expense. They would not. 

Q They would not furnish the 

5 track? 

6 A Would not furnish the track; 

7 that's right. 

8 Q They furnish all of the track 

9 except on your right-of-way in your current location~ is 

10 that correct? 

11 A Yes. 

12 Q The switches that rvtr. l'tlillner 

13 referred to are owned by the c & 0, is that correct? 

14 A Yes. 

15 Q You actually anticipate, Mr. 

16 Edwards, the digging up or the storage tanks and removal 

17 or those items to the new site? 

18 A It would not be my preference •. 

19 However, r·can go on and tell you why that-- tha~ would 

20 be preferable to not having any items at all~ if you like 

21 for me to. Would you like for me to expound on the 

22 answer? 

23 Do you recall that -- we previously 

24 have talked about the Cochran estimate for removal o£ the 

underground tanks? 

. . I 

. i 

. .. ~· ·. . 

·, ... . . 
... , ... .,·· 

.~:~~ . 

\ 



I 

I 

• 

6 

1 

2 

SCHNEIDER REPORTING CO. 
STEHOTY"I REPORTING 

NCW,.ORT N«WS. VA. 

A 

Q 

J. B. EDWARDS- CROSS 

Right. 

Would it be accurate to say tnae 

3 it's your opinion that new ones could be placed in place 

4 for approximately one-third or what it would cost to move 

5 them? 

6 

7 

8 

9 

10 

11 

12 

A I don't know the percentage~ but 

my position is, and with the format we filed, if you put 

new tanks in, that suits me fine, or old tanks, !·wouldn't 

care. To save money on it, it would be fine with me;_ 

we're not asking for money. We're asking for a physical 

move. 

Q I understand that's your position 

13 today on the witness stand. Is it accurate that these· 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

two items on the Cochran est~te with your knowledge 

tar exceed what it would cost to-put new tanks in at the 
.· ..... 

new ·location?. 

·~:r·· .... · 'A Yes, I would say so. 

Q Now, is it also accurate that --
. . ~ 

the last indication of your position, through your Attorney~ 

was that you expected to have that one hundred nine thousand 

dollars paid to Cochran to move each and every one of 

these items? 

A No, I never indicated through my 

Attorne~ or otherw1s~ we selected the contract or had 

coney paid to them. As a ~atter o! fact, I don't think 
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that we've ever discussed that. 

Q Haven't you author~zed your 

Attorney to discuss with Counsel for the Highway Department 

a lump sum cash payment rather than relocation? 

.A Yes. 

Q Rather than anything to do with 

relocation, to attempt to try to put them both together 

and come up with a proposed settlement? 

A We have discussed that, yes. 

Q Let me ask you ~his, Mr. Edwards. 

Are you aware that since the heari.ng was condueted 

before this Court, in October, that there has been in your 

behalf and in behalf of the Highway Department~ between 
-

Hr. l.fillner and I, ongoing negotiations to attempt to come 

to. an agreement. as to clearing or the right-of-way so tha~ 

the·proj~~t could go through? 

A I'm familiar that you all discussed 

it. 

Q Ar.d you are aware, are you not, 

that a letter was prepared and sent to lr'~. I'rlillner, to 

attempt to have you sig~ that guaranteed the rights of 

both parties on all sides to have all ~heir questions 

litigated on down the line and that -- indicated the High• 

way Commissioner \'laa prepared to allow you to bring your 

inventory in to carry you over the winter season and to 
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remove those items for sarekeeping so that the highway 

project could go through while the other questions were 

determined on relocation? 

A I am familiar with the letter 

that asked that· we move and store, but nothing_ about 

bringing in the inventory. I don't recall that. 

Q Let me ask you another way. The 

ract is, that you have built up your inventory and now 

have a very large inventory of coal on your property? 

A That's not true. We don't have 

11 · an adequate inventory, no. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q You don't have five or six 

huge piles right now of coal right over on your property? 

A We would be -- we can readily 

demonstrate to you in relation to our sales that we do 

not have-an adequate supply and we have not, in fact~ 

made a normal seasonal. stocking that we would ordinarily 

do between now and fall. We don't have the coal on hand 

that we had last year this time by any stretch. 

Q What is the season you're getting 

21 the inventory now for, of coal? 

22 A We'll be stocking coal prior to, 

23 of course, the fall. Cold weather. 

24 Q We have the su~~er coming up now 

25 and you just got this coal that's out there~ did you not, 

• .. · 
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1 like a month ago? 

2 A Weil, we have both bought and 

3 sold coal in the last sixty days, I don't know. We got 

4 about a month ago; possibly we do have some coal we 

5 have more coal on hand than we did several months ago 

s in some areas •. Some·areas we have much less. Depending 

7 on the grade ot the coal. You're thinking or one grade of 
;' 

a coal. We carry several grades. 

9 Q Would you say the market for coal 

10 right now~ ~~. Edwards, would be rather slim between now 

11 and the summer and fall? 

12 

13 this period. 

14 

A Yes, but we would stock through 

Q Don't you have sufficient stock 

15 to "call n .yo'u through the fall and winter? 

16 A Probably through the fall. It 

17 we don't stock between now and that time, it's not. 

18 available to us in the heating season. 

19 Q Now, you indicated that the letter 

requested that you remove items for safekeeping. In fact, 

21 did not the Highway Commissioner suggest to you the High-

22 way Commissioner would move those items to a place of sare-

23 keeping on your property so that the project could move 

24 through, and even indicate to you that it would move your 

"--~ anchor fence back over to protect the items to the new 
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NEWPORT NEWS, VA. 
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1 right-of-way line? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I think that's correct. 

Q And as a result or -- a~ any 

rate, you disagreed and would not sign the letter 1 is 

that .correct? 

A Right, that's correct. 

Q And if I understand you correc~ly, 

then Mr. I.fillner prepared a letter to meet the -- the 

stated positions of the parties and to save each side 

harmless and said that that was the letter be suggested to 

you, and he presented that to you, is that correct? 

A That's correct • 
. 
Q And you told z,Ir. M.illne.P you 

weren~t going to sign that one either? 

A Correct. 

.Q Now, are you telling his Honor 

that you can't determine what you're going to relocate to 

the new location until you find out what the position or 

the Highway Department is as to how much they're going to 

pay you for relocation? 

A· Either how much they will pay us 

or if they will relocate us. I mean either/or situation. 

Q You intend to continue in the 

same business, do you not? 

A Yes. 

; -
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STENOTYPE REPOIItTINO 

NEWPORT NEWS, VA. 

J. B. ED~-/ARDS - CrtOSS 

Q And you intend to continue to sell 

2 coal whether or not you are entitled to relocation~ do you 

3 not? 

4 

5 

6 

7 

A 

Q 

A 

Q 

Hopefully. 

You don't know the answer to that? 

vle would hope to. 

You intend to increase the size 

8 or your operation at the new location? 

9 A We certainly alway~ hope to 1n-

10 crease. Now 1 are you talking about our physical plant or 

11 buildings or or coal storage; what are you talking 

12 about? 

13 Q Talking about the physical plant 

14 and the bulk oil storage and items such as that. 

15 A Initially 1 we would have less 

16 

17 

physical plant than we do now. Hopefully in the future 

if we can expand it to a -- a larger plant. Our initial 

18 plans are for less square footage 1 less yard space and no 

19 oil storage at the·initial move. 

20 Q No bulk storage? 

21 A Not at the initial move. We 

22 hope at the future we can have bulk storage. 

23 

24 business? 

25 

Q 

A 

Is oil the larger part of your 

Yes. 

174 

·; ! 

" . '\ .. 



d-
{ 

:2 

1 

2 

3 .,. 

4 

5 
:rJ1. .- . 

6 

i 

8 

9 

10 

• 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
• . 

23 

• 24 

.,~ 

_;:) 

SCHNEIDER REPORTING C:O. 
STENOTYPI[ REPORTING 

NEWPORT N&:W5, VA. 

J. B •. EDHARDS - CROSS 

~m. BEALE: Could 

we agree on this? 

MR. GARNER: What's 

the purpose or the introduction? 

~lR. BEALE: The 

purpose is to show the position 

of the lando~ner has been he 

ought to be paid the amount o£ 

the Cochran appraisal even 

though he admit·s the cost is 

too high. 

A I may have misunderstood that 

question. If I eould give you the question t~t I 

thought you asked me, I might be able to clarify that. The 

way you stated it~ we can see what the record says. I 

thought you said I want you to direct that money to be 

paid to Cochran. I said ~te never selected a contra-ctor, 

didn't care who did it and didn't direct its payment to 

anybody. I don't know how the question would read if it 

was read back, but that's the way I understood it. 

tiffi.. BEALE: I 

don't want to be unfair with 

you no matter which way it 

was earlier or however you 

want to say 1 t now. I1!aybe 
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: 1 • ... ' •••.• 

J. B. EDWARDS -CROSS 

that depicts it more accurately 

in your mind~ but the real 

question was whether or not 

· you were aware that your 

Attorney aos late 0 as December 

the first, of 1976, continued 

to take the position that you 

ought to be compensated under 

the Relocation Act for the 

• : ~ 
0 

• amount shown in this appra1sa1 
_ .... : 

of one hundred ten thousand 

. dollars. 
~ 

.. 
I A Based· on the Highway's estimate • .... 

and. of course, the law that we have understood 1~ --
I'm not trying to interpret the lawJ you supposed to get. 

two estimates; if that's your estimate, that's what you 

ought to pay it. I'll accept that. 

MR. MILLNER: Put 

the letter in. It's the 

letter in the nature of a 

compromise, Judge. 

~IR. BEALE: I 11!1 

trying to make one point 

with this letter, if the 

Court please. 

... : ..... _. 

oO 
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NEWPORT NEWS, VA. 

J. B. EDWARDS - CROSS 

As I understood 

the evidence, ~~. Edwards 

indicated that he was aware 

that the forty thousand. 

dollar and sixteen thousand 

four hundred dollar item 

were way out of line, as 

compared to what 1t would 

cost to install new tanks. 

Now,. while he said 

here today that he would be 

per£ectly happy with new 

tanks, at whatever cost they 

were, the fact of the matter 

is, during the period of 

time that they're attempting 

to show to this Court that 

they don 1 t believe the High­

way Commissioner has acted 

rightly as it relates to the 

relocation, we find that as 

late as December, that ~~. 

Edwards, through his Attorney, 

was taking the position that 

even though he was aware that 
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SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWP'OAT NltWS, VA. 

J. B. EDWAF~S- CROSS 

was way overpriced, that 

the one hundred ten thousand 

dollars was what they wanted. 

Which 1s a part of 

the fact that the negotiations 

had broken dolril and we're at 

loggerheads and that -- they 

... -··.-are aware or that~ and that's 

an unreasonable position, and 

that they ought to have moved 

forward in their a~~n1strat1ve 

remedies. 

MR. MILL!IER: The 

answer, Cochran appraisal was 

made at the request of the 

State Highway Department. 

They gave it to us. 

Now, llJr. Beale 

apparently says Cochran was 

wrong. They gave 1t to us 

and the letter is as they 

have said, "Relocation, one 

hundred ten thousand dollars ... 

So I think that I, 

perhaps, would be remiss if 

- ~.3/- f 
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SCHNEIDER REPORTING CO. 
STENOTYP& REPORTING 

NEWPORT NEWS. VA. 

J. B. EDWARDS - C~OSS 

I come in and say it ought 

to be something less than 

that. 

rwtR. G~~NER: They 

are the ones. 

COURT: I don't 

think any of t~is really 

makes any difference. 

l1L1l. G A..~lER : I don't 

either. I don't think it 

is relevant. 

i~. M!LLN&~: The 

letter further says Cochran 

missed the portion of the 

railroad from Edwards to the 

main line or the c & 0. 

If they're going to get in 

the part about the oil, I 

think in fairness, what's 

sauce for the goose is sauce 

for the gander, and the other 

part ought to come in. 

lt1R. BEALE : :.tr • 

Edwards, subsequent to your 

Attorney having a meeting with 

-- ---····"'·'• •-. .. ,.w .• -!' ... ..,_~......, ... .~.~~ 
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17 J. B. ED~·iARDS - CROSS 180 

1 Hr. Southall 1n Richmond, 

2 and his reporting back on 

3 that matter, you were aware 

4 that the position of the 

5 Highway Commissioner was 

6 that you were not entitled 

7 to the relocation that you 

8 were asserting yourself to 

9 be entitled to, \>Tare you 

10 not? 

11 viR. GARNER: Read • 12 that again, please. Say 
~ 

13 that aga1:1. 

14 l·!R. BEALE: Read 

15 that back. 

16 (At this 

17 time the previous 

18 question was read 

19 by the Court 

20 Reporter.) 

21 I~IR. GARNER: I 

22 would like to say which 

23 Highway Commissioner is 

• 24 he talking about, the 
?-
-t:> one in the condemnation 
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J. B. EDWARDS- CROSS 

case or the one in relocation? 

MR. BEALE: I 1m talking 

about the Attorney General of 

Virginia, as it relates to the 

relocation question. 

COURT: All right. 

Now, you're talking about the 

Attorney General. You have all 

been using the Attorney General 

and Highway -Commissioner inter-

changeably all day. 

Go ahead. 

-J/33-

-
A .To my understanding, my feeling 

is that the -- State Highway has not wanted to compensate 

us for thos.e items, you know -- from the beginning to th.is 

time. 

COURT: This is what 

I thought it was all about, any-

way. That comes as no surprise. 

l4li. BEALE: I think 

that's all, your Honor. 

REDIRECT E~·iiNATION 

BY (;IR. J:·!ILLNER: 

181 

. -:,. . 

.. 
. .. -~, 

.- .. ~ 
..... ·,. :r 

. :._:A:! 
J .. ·:·::.-· 

-· '' . ... : 
• 'I • .... ' .. · ... : 

.· \ ·: 

.: · .. · 
.. : .• .•• I 

. .. ~·- · ... 

. , . 



• 

. ----· ...... __ . . __ ,. __ .- ...... 

19 

SCHNEIDER REPORTING CO. 
STENOTY"E REPORTING 

NEWPORT NEWS. VA. 

J. 3. ED'.~ARDS - REDIRECT 

1 Q Is it fair to say all you 

2 want is to be restored? You don't want to be a bit 

- tl/-3¢.-

3 better? You would like to be equal at the new spot as you 

4 are now? 

5 A Yes. 

6 Q · It's up to the Highway Depart-

7 ment. They can move you and get it done for fifty cents~ 

8 is that all right? . 

9 A It suits me fine. 

10 ltiR • MILLNER: !wlr • 

11 Chapman • 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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SCHNEIDER REPORTING CO. 
STENOTYI'E REI"'RTINQ 

NEWPOitT NEWS, VA. 

R. R. CiiAP}iAN, JUNIOR, being 

duly sworn, called as an adverse witness on behalf or the 

3 Defendant, testified as follows: 

4 

5 DIRECT EXA14INATION 

6 

7 BY I4R. MILLNE..11: 

8 Q I call ~~. Chapman as an adverse 

9 witness. Would you state your name. 

10 A R. R. Chapman, Junior. 

11 Q What is your occupation with the 

!2 State Highway Department? 

13 A Assistant District Right-of-Way 

14 Engineer in Suffolk. 

15 Q You're very familiar with the 

16 condemnat1onJ the various parcels in connection with the 

17 one at 23rd Street? 

18 A Yes. 
19 9 You know all the landowners that 
20 you have worked on, made agreements with, or condemned 
21 their property? 
22 A I believe so. 
23 

Q Has th~ C & 0 Railroad had their 
24 

railroad tracks condemned? 

A Not to my knowledge. 
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NEWPORT N£WS. VA. 

R. R. CHAPr.lAN~ JR. - DIRECT 

Q All right, sir. Well now, the 

railroad track between Edwards and the main line, there 

has been testimony that track is o~~ed by the C & o. 
A That's what I have heard, right. 

-
I don!t know it for a fact. 

Q How does the State acquire. that 

track between Edwards and the main line? 

. ·A It depends on whose property 

it is on. You say it is on the C & 0 property? 

Q I say the track really runs 

partially over Price's property Qr what was used to be 

Price, and then by coincidence, there's a piece that the 

C & 0 itself has acquired. Or has owned for a long period 

of time, and then it hits the main line of the C & 0 

A Are you saying some or the C & 0 

property is within the take-area, is that what you're 

saying? 

Q That's right. 

A The State Highway Department 

hasn't negotiated with the C & 0~ to my knowledge. Whether 

the City of Newport News did or not~ I don't know. 

Q I understand fJlr. Beale's position 

is that the track from Ed\-rards to the main line, 1t doesn't 

belong to us~ but it belongs to somebody else~ and from 

reading the siding agreement, it appears to belong, that 
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SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS, VA. 

R. R. CHAPHAN, JR. - DIRECT 

upon termination, it would, the title would be vested 

in the C & 0. I'm curious whether the C & 0 is a party 

to any condemnation suit? 

A Not to any suit that the State 

Highway has·brought to my knowledge. 

Q Well~ is the something 1mmineot 

by way of the Highway Department doing something? 

BY io;IR. MILLNER: 

iw1R. BEALE : If 

your Honor please, we're 

going to object to this. 

I can't see the materiality 

of this. This one case is 

complicated enough without 

getting into Price and C & 0 

and all the rest or them. 

That can't be helpful in this 

case. We object :o it as 

immaterial. 

COURT: I see 

what he is trying to do . 

A It will have to take up all the 
:. 

.. · .... 
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SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NtWS, VA.. 

'-#.3J-

R. R. CHAPI1IAN JR. - DIRECT 

1 tracks within the proposed right-of-way limits, right. 

2 Q Have you gotten permission rrom 

3 someone to do that? 

4 A Like I told you before, I don't 

5 know -- this project was started by the City or Newport 

6 News. Whether they have got the actual authority to do 

7 that, I don't know. 

8 Q All right! 

9 A To my knowledge) w~ have not, 

10 on the parcels we actually handled ourselves. 

11 COURT: This 

12 is the problem with Africa. 

13 We didn't know whether 

14 the Br~t1sh were in command 

15 or the Americans were in 

16 command. 

17 BY MR. MILLNER: 

18 Q All right. Mr. Chapman, as a 

19 matter of fact, this project is really being paid for 

20 by the City of Newport News, isn't 1~? 

21 A That's correct. The right-or-

22 way is. 

23 

24 

25 

All right; and the State Highway 

Department is reallJ acting as agent tor ~ae City of 

Newport news? 

186 
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SCHNEIDER REPORTING CO. 
STENOTYPE RltPOATINQ 

NEWPORT N£'NS. VA. 

R. R. CHAPHANJ JR. - DIRECT 

A You might say thatJ yes. 

Q Would it be fair to say that 

the real party in interest is the City of Newport News? 

BY f#IR • IviiLLNER : 

A I would say so. 

MR. BEALE: That's 

a legal question. 

COURT: Who is 

condemning thi-s? 

MR. BEALE: State 

Iiign Commission. 

COURT: He says 

it is done with the local 

money. This is a switch. 

Q 

A 

Q 

A 

Q 

Is there federal money involved? 

In the right-of-way? 

Yes. 

No. 

Is federal money involved in the 

construction of the highway? 

A Yes. 

Q All right 2 sir, isn't it true 

that the highway widening is a part of down~own redevelop-

ment number three? 

A I have no idea. 

~--
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SCHNEiDER REPOR'I"ING CO. 
STENOTYPE Rti'ORTINC 

NEWPORT NEWS. VA. 

R. R. CFJ..P:·iAN, JR. - DIRECT 

Q Wasn't it a part of the location 

2 of ~he city hall and the -- to provide access and so 

3 forth? 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A It could very well be. It's 

near city hall; whether it's part of.redevelopment number 

three or four~ I don't know. 

Q Isn't it true the federal money 

will ultimately end up in the project, in the construction 

phase? 

A Right. 

COURT: I think 

the project will ultimately 

end up in the federal system. 

?;lR. I~ILLNER: All 

right, sir, }~. Chapman, then 

would the City of Newport 

News~ being the real party 

in interest 

f·iR. _BE..~LE : That ' s 

not the evidence. I object 

to that, if the Cour~ please. 

COURT: He said 

that -- that the Highway 

Department was acting as 

the agent for the good people 
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SCHNEIDER REPORTING CO. 
STENOTYPE REPOI'fTINC 

N&WPOAT NEWS, VA. 

R. R. CHAP11AN, JR. - DIRECT 

of the City of Newport 

·News. He didn't say 

••good people. 11 I threw 

that in. That's what he 

said, so the real party 

in interest would be the 

principal, would it not? 

f'tlR. BEALE; I 

think the real party in 

interest is the State 

Highway Commissioner~ and 

that's evidenced by the 

papers. 

COURT: I don't 

know whether it's the State 

Highway Commissioner or 

Attorney General who is 

calling the shots) from the 

evidence. By the same 

token, we're --it's getting 

late now; it's a quarter 

after four. 

i'lR. ~I ILLNER : I 

have no further questions. 

COURT: \ole' re 
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5fENOT'!'PE REPORTING 

NEWPOA~ NCWS. VA. 

straining gnats. 

I4R. BEALE: No 

questions. 

MR. i•1ILLNER: Call 

I4r. Dennis Edwards. 

COURT: I-have 

been wondering all day 

why the city attorney was 

sitting at Counsel table. 

I thought he was lost. 

1-t DENNIS E •. EDWARDS, being -duly 

15 sworn, called as witness on behalf or the D~tendant, 

16 testified as follows: 

18 

19 

20 

·i 1 -"' 

23 

BY !wlR • MILLNER : 

Q 

A 

Q 

DIRECT EXM~INATION 

Would you state your name, sir. 

Dennis B. Edwards. 

This is -- your corporation 

that's involved in this litigation? 

A I'm treasurer of the corporation. 

190 
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Q 
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D. B. ED\·TARDS - DIRECT 

How long have you been in business 

down 23rd and 24th Street? 

A We have actually been in business 

4 since 1921. 

5 

6 

7 

8 

9 

Q All rightJ sir. 

A We bought the property about 1924. 

Since that time, we have added to it and -- and expanded 

the business, and we hope to keep on expanding it. 

Q As a matter of fact, when you --

10 when you were faced.with the relocationJ didn't you insist 

11 the new site be in the City or Newport News? 

12 A They tried very very hard to get 

13 us in Hampton and there were a couple of very good sites 

-
14 in Hampton. I was born in Newport News, and it was a long 

15 time ago. 

16 

,­
~. 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: They 

got everything else down 

there. 

A I wanted to stay here. 

I't!R • I1ILLNER : Z-tr • 

Ed\'Tards 

COURT: Let's --

that's got nothing else to 

do with the State. It 

reminds oe of the young lawyer 

191 
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that came from Norfolk 

and reminded me he was 

from ~4I. So I said to 

him, "Who do you represent 

in this case? 11 And he 

said, "I represent the 

Virginia Electric and 

BY l•lR. MILLNER: 

Power Company." I said, 

11D1d I ever tell you about 

the time they stole my 

farm?" 

Mr. Edwards, I would like tor 

you to address yourself to the damage your business will 

suffer if that road is cut in there with the shamble 

we're now in. 

A Well, as I gathered, the purpose 

we have here today is that the threat they're going to 

dig up our track and our conveyor~ tomorrow, and if they 

dig it up tomorrow, then I am impossible to stock the 

kind or coal that I want now. I have heard it said we 

had a large stock. We have a very small stock. 

We have had to restock because 

we had a very cold winter, and at one time we had all 

the coal there was on this whole Peninsula. 
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1 And with us out of business, 

2 it's going to be very very hard for anybody else to do 

3 anything; even at the worst 1 we'd like to have an opportunity 

4 to restock~ which means buying about ten or twelve more 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

18 

19 

20 

21 

22 

23 

·).• 
-'t 

. .,--v 

cars of coal that we can buy at a more favorable price 

within the next sixty days than we-could two months ago. 

As a matter or fact, two months 

ago we couldn't buy it at all. Because all of the coal 

from the particular mine we buy from~ was being used by 

the people at the mine. 

Now, I'm speaking of particular 

kinds of coal, and that is the prepared coal that is used 

tor domestic purposes. 

Q Are you the last coal dealer left 

in Newport News? 

A There is one coal dealer in 

Hampton, and between the two of us, that's all there is 

between Portsmouth, Norfolk doesn't have a dealer any 

more 1 and Richmond. 

Q All right) sir. What has been 

the effect of having the tracks in for the last three to 

six months 1n so. far as the needs of the general public 

and coal? 

A Well, we had to ~estock. We 

sold cu~ and had to restock twice on stoker coal,.which 
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I furnishes- several or our apartment units, and without that 

2 coal, I think there would have had to have closed down or 

3 changed to some other fuel. 

4 

5 

6 

7 

Q What was the effect of the 

1mmed~ate past winter with the natural gas shortage and 

the unusual cold weather? 

A We had almost a panic on fireplace 

8 coal. And that's why we sold out or that and had to re-

9 stock twice. 

10 
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MR • MILLNER ; I 

have no further questions. 

l-tR • BEALE: No 

questions. 

COURT: All right, 

thank yo~i1r. Edwards. 

£4R. MILLNER: That's 

the Defendant's case, your 

Honor. 

fvlR. BEALE : By 

agreement, if the Court please, 

we would like to place in 

evidence the memorandum and 

the letter or the contractor 

on the project, indicating 

that their notice to file the 

194 



32 

1 

2 

3 

4 

5 

6 

i . 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

·)-_:) 

. . .. . ...... -.............. - ........ ··-~·~·--·-~--~~a.. 

SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS, Va.. 

claim for delay of the 

project because the right­

of-way has obstructed, which 

would -- cause liquidated 

damages to be due the con-

tractor in the event that 

the project does not move 

forward. 

NR. ~1ILLNER: It's 

further stipulated you told 

us that you intended to go 

through there tomorrow. 

MR. BEALE: Well, 

I will stipulate that Mr. 

Bateman sent a letter to 

you intentionally postdating 

this hearing date so you 

would get a hearing before 

he gave you notice of a 

day that \1/e intended for the 

contractor to go through, 

which -- the letter did 

indicate that the intention 

was that instructed the 

contractor tomorrow to 

I 
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proceed with the public 

works in the area. That 

was over Mr. Bateman's 

signature and in behalf. 

of the Highway Commissioner 

and the Attorney General. 

COURT : Are you 

going to have to go over 

the C & 0 property that has 

not been. agreed upon to get 

to l•lr. Edwards? You are? 

I.ffi • BEALE : lio • 

COURT : That • s --. 

you're not going to have to 

do that? 

~ffi. MILLNER: You're 

not g~ing to have to? 

MR. BEALE: That's 

not pertinent. 

COURT: I asked 

you what you were doing. 

i'-ffi • BEALE : I 

was talking in response to 

his -- we do have access 

to Edwards' property without 
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crossing any C & 0 property. 

COURT: Is the 

C & 0 property in the way 

or your right-of-way? 

11R • BEALE: I 

don't know what C & 0 

property he's talking about, 

but our position wouid be 

that doesn't relate to 

this matter. 

COURT: It may 

not, Mr. Beale. I just 

asked you the question. 

MR. BEALE: I 

don't know the answer. 

COURT: All right. 

NR. MILLNER: If 

this would help elucidate 

the -- this is 24th Street 

and this is 23rd.· And this 

is the Edwards two hundred 

by two hundred. And the 

area in red is the area of 

the taka. 

~he railroad siding 
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comes here and then it 

crosses property of Price, 

and then at this point, 

is now the C & 0 property; 

they acquired fee simple, and 

then leads on to the main 

line. 

And the thing 

that -- that I don't under-

stand is -- that the C & 0 

is not involved in any or 
these condemnation proceedings. 

~ut yet, ~~. Beale says we 

don't O\tn the track. They 

do. 

We say we've got 

a -- in essence, a life 

estate for as long as the 

siding agreement is, to cross 

to get to the main line of 

the C & 0. 

COURT: We'll 

discuss all that in the 

other case. In the con-

demnation case. 
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!-IR • NILLNER : What 

they're proposing to do~ 

though, is to cut, as we 

understand it, the railroad 

tracks somewhere down here, 

and even if they leave the 

track from here to here, if 

we can't co~~ect up with the 

C & 0, it doesn't do us any 

good. 

COURT: I under-

stand that. That wasn't the 

thrust of my question. 

i\IR • MILLNER : That ' s 

all our evidence. 

COURT: I want to 

wait to hear your arg~~ent. 

MR. BEALE: I'm 

sure. 

(At this 

time the hearing was 

recessed, follow1nb 

WP~ch tha hearing was 

reconvened.) 

MR. MILLNER: Are 

J./SI-
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you ready, your Honor? 

COURT: Not 

really, but I don't guess 

I have much choice. 

MR. MILLNER: Your 

Honor, we come before the. 

Court asking for two things. 

Number one is that the 

conde~~ation proceedings be 

stayed until the relocation 

benefits are finally deter-

mined. 

And secondly, that 

the State Highway Department 

be enjoined from coming on 

our property, from interfering 

with our rail service and 

interfering on the property 

until the relocation matter 

is resolved. 

I think that the 

most significant thing, just 

to review the evidence that 

we have presented. In 1974 

when they were first approached, 

200 
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relocation was an issue. 

It continued until 1975; 

it was discussed. Culminating 

in a meeting on April 14~ 

1976, attended by all of the 

repres.entat 1 ves. 

When that proved 

to be fruitless on 1-Iay the 

tenth~ 1976, then Edwards, 

through its Counsel, wrote 

a letter to the State Highway 

Department and -- I know of 

no clearer way that Edwards' 

position could have been set 

forth as to exactly what they 

were anticipating, what they 

thought their position was. 

And they filed the 

form with the State Highway 

Depar~ment andJ in accordance 

with the statute in the regu-

lations, checked on the form 

·we wanted to be moved by 

commercial mover, and whether 

it cost one hundred ten thousand 

_'f51-

1 

201 I 
·.--:..· 

, .. 
,-_ · .. 

: .. _, 

:· .. ;.. .. •.. 
0 ~-:: -. - .. 

e?~ #~~~-'-~-~ 
'•' "j 

,·":. -~ , 
.... !: 

A•'·-.• .... 
• - ~! ~ -~~ .:· 



~~ .. ·. 

-

• 

_ .. - .. · -~-·-:....:••·'--·- ·--· •. -,;~ .... _ ......... ·--....,;...~!"'~ .~.' 

SCHNEIOE:R REPORTING CO. 

39 

1 

2 

3 

5 

6 

7 

8 

9 

10 

12 

13 

14 

15 

16 

,_ 
!.l 

18 

19 

20 

21 

22 

23 

24 

STENOTYPE REPORTING 

NEWPORT NEWS. VA. 

dollars or one hundred fifty 

thousand dollars, or fifty 

thousand dollars, it's really 

no concern or ours. All we 

want is the thing to be moved. 

we Just want to be 

in the same position at the 

new site as we are in at the 

present ~ite. 

Now, when the State 

Highway Department wrote 

back and said, 11 Well, we're 

waiting, we don't know whether 

it's realty or personalty," 

then the correspondence 

·developed, a whole series. 

To prevent any mis­

understanding; I wrote back 

and reiterated exactly what 

our position was and -- as I 

interpreted the letters, they•re 

saying, "We got to hang up; we 

don't know whether it's realty 

or personalty." 

Then to resolve the 

• J ••· 
.~ .. 

· .. '"t: .. -~:r 
~ ~ .. ~~j;_ 

.~ .. \~:. 
•t r t 

0
;, 

'" . ... :.. .... " 
#. ·~· 



-·. 

t . ,... ..;,.,: -
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

,-.. I 
18 

19 

20 

21 

22 

23 

24 

.. ,-
_.) 

-

SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS, VA. 

matter~ because the clock 

was running on and we weren't 

getting anywhere, by this t1me 

the Edwards had acquired the 

new site at Burcher Road. 

He was under contract 

and the delay in closing was 

at our request because we 

s~ply didn't have the. money 

to pay for it, but in any event, 

when nothing was happening~ we 

then go to Richmond and meet 

with the representatives and 

try to resolve the issue, and· 

I think we went there and I 

think the evidence shows the 

issue was it realty or personalty • 

All right. Then 

about ten days to two weeks 

later, then this amended 

certificate is filed in an 
~ 

effort to.really, we submit, 

to really try to cut orr 
Edwards' rights under re-

location. 
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And then there's a 

hearing before your Honor 

t.o determine whether it's 

realty or personalty~ and 

it it's personalty, whether 

the State Highway Department 

can take it or not. 

Now, all during 

this time, I know of nothing 

more that Edwards could .do. 

I think that the bind that 

the State Highway Department 

finds itself in is in no way 

the fault of James Edwards 

or the fault of Dennis Edwards~ 

but I respectfully submit 

it's on the part of the State 

Highway Department because 

they knew over one year ago 
'.- .. ·~ ..... 

' . ··that we had a dispute and 
•• 1 

they have failed to move 

along in any way whatsoever 

• 't ••• to have any administrative 
~ . . . .. 

hearings to resolve the issue 

of location. Relocation. 

e. 
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So we think the 

equities Edwards is-sitting 

there, we are mystiried, we 

don't really know what is 

going to happen, but the 

State Highway Department, 

who has all or the legal 

talents in the Attorney 

General's office, the various 

experts from the State High­

way Department are sitting 

there and they have not budged 

along one iota the question 

of relocation. 

And actually, under 

the regulations, should your 

Honor read them, it provides 

for the hearings or ~'I here 
:.: !" ...... -

really ~~. Southall is a 

member of the final committee, 

so we think that it's just 

going to be a waste of time 

to ultimately for the State 

Highway Department to ulti-

mately come through and to say~ 

t 
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you know, what they're going 

to do • 

COURT: Mr. Southall 

is a member of what? 

MR. MILLNER: ·Under 

the regulations, there's a 

final appeals committee in 

the ~~ under the Relocation 

Act. There's a-- a tier 

or various admin1strativ~ 

hearings, as we understand 

it. 

COURT: Is he 

going to sit in judgment 

on this? 

tJffi. MILLNER: Yes 

sir~ that's as we understand~ 
. : :.: ~' • •t • I~ .. ~ .. 

. . . 
: .. ·.•· .·• ·-. _ ... 

, ~ I 

am I incorrect? 

MR. SOUTHALL: It 

doesn't mention me by name. 

It says Assistan~ Attorney 

General, but I can assure 

you I'll not sit in any 

determining. 

COURT: Is your 

-1/58-
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attorney going to sit and 

you're here arguing th~s 

thing? All right, I just 

wondered. 

MR. SOUTHALL: That•s 

what the procedure says. 

COURT: Who wrote 

the regulation? 

MR. SOUTHALL: The 

regulations were adopted 

pursuant to law by the 

Highway Commission. 

PlR~ MILLNER: This 

is after three or fo.ur steps 

and we finally get to the 

administrative appeal~ and 

we appeal to the Highway 

Commissioner, and this is 

on page 77 of the regulations, 

"upon receipt by the Highway 

Commissioner, the appeal will 

be referred to review board 

consisting of ·the right-of-

way engineer, as chairman," 

and we assume that someone 
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directly over !•lr. Fowler, 

probably the can right 

above Nr •. Chapm.an, 11and 

Assistant Attorney General 

~nd a district engineer. 

"The district 

engineer serving on this 

board w1ll·be the one 

functioning in the area where 

the relooatee resides." 

So wha -c -- one 

member ot the board will be 

Mr. Chapman's ~ediate 

superior and this -- P~. 

Culbert.son .. I think, actually 

the man I think who it is 

has been bringing to us letters· 

as to what would be going 

on so we see ahead of us, 

Judge. 

COURT: They're the 

people who are going to decide 

this case? 

MR. l'iiLLNER: Yes 

sir, they would make the 
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final administrative decision 

as to what relocation benefits 

we get. 

And upon conclusion 

of that hearing, the review 

board will furnish the 

Commissioner with a written 

report of their findings. 

The Commissioner will review 

the report, render its decision~ 

which shall be final~ and advise 

the relocatee in writing. 

The State Highway 

Commissioner, who is the 

condemnor in this proceeding, 

is the one that ultimately makes 

the decision as to what Edwards 

is entitled to or not entitled 

to. All of this is within 

their province. 

And the thing that 

has happened here is that 

nothing has happened. And 

since May the tenth, 1976, when 

we filed the form on the State 
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Highway form, absolutely 

nothing has happened so far 

as to get the matter of re­

location resolved. 

No\'t, we t hi.nk that 

without the aid of this Court 

that a year from now, or two 

years from now, we'll still 

be waiting and Edwards will 

still be in a quandry as to 

what's going to happen, and 

that's the reason we come in 

,asking the Court, in the exerci~e 

of equity jur1sdiction 1 to 

enjoin the State from coming 

onto the property, and we'll 

bet that if your Honor 

COURT: Let's use 

another term. Let's use 

another term, other than, 

"\ie '11 bet." 

:-IR • IviiLLNER : We 

feel that upon that happening, 

that these various administrative 

hearings will very quickly be 

- . ; 

~ 

' . 



f 
~-

-

• 

• 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

:21 

23 

, . 
--t 

~.) 

SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS. VA. 

resolved one way or another, 

and hopefully we'll go in and 

be able to resolve it with 

the~ probably unlikely in 

view or the sort of stated 

positions or everyone, but 

if not, then we can get on 

to Court, but we don't have 

any standing to go to Court. 

We're waiting for 

this myriad of administrative 

details to be accomplished, 

the various hearings to be 

accomplished and there's 

nothing Edwards can do. We 

... don't have any standing at 

all to go to Court. We're 

sitting there waiting, and 

so that's the predicament the 

High;'l'ay Department finds it­

self in is not created by 

Edlt~ards and created by the 

State Highway Department. 

COURT: ~~at happens 

after this man ~akes his 

-~-
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final decision? 

MR. j)liLLNER: \ole 

would hope, your Honor, that 

the -- you mean 1£ the --

i.f the Highway 

COURT: If the 

Highway Commissioner, when 

he makes his final decision, 

what happens then? 

1'L'I:\. MILLUER: We 

really asked the F~ghway 

folks~ you know, for some 

precedence as to what happened. 

\ole gathered --

COURT: I mean 

do you have a right of appeal 

to some Court? 

IoiR. l~ILLNER: There's 

nothing provided in the 

regulations for any right 

or appeal. We assume we've 

got a right of appeal.. I4r. 

Beale's statement to the 

effect that, it was a subtle 

statement, but to the effect 

\ 
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that -- that can be decided 

in Richmond. 

So what we think 

is that now the burden will 

be put on us in ~ project 

funded by the City of Newport 

News, really for the City or 
Newport News 1 and since the 

State Highway Department is 
\. 

.the, quote, Condemnor, that 

we understand that they take 

-the position that if we want 

to appeal, that since venue 

against the State Highway 

Department is in the Circuit 

Court of the City of Richmond, 

then Mr. James Edwards and Mr. 

Dennis Edwards are going to 

have to be trotting up in 

Richmond to fight about a case 

located half a block from this 

Courthouse. 

COURT: Do you 

contend that's why they are 

the Condemnor because you have 

~ 
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to bring the action against 

them in Richmond? 

~IR. i4ILLNER: No 

sir, we think that -- we've 

suggested that we agree if 

we can't resolve the relocation, 

we do it in the Eighth Circuit 

Court o~ the City of Newport 

~~ews. 

COURT: Why is 

not the city the Condemnor? 

don't understand that, your 

Honor. We really didn't 

realize until I think just a 

matter or a few days ago that 

the entire ~unding came from 

the City of Hewport News. 

I don't believe I knew that 

before. I don't believe that 

the State Highway folks realized 

the situation~ and my good 

friend !'u-. Roylance had never 

or my friend :r~tr. Thomas J who 

was here a minute agoJ never 
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had taken any interest in 

th~se proceeding~ until about 

five or ten days ago when 

it developed that the City of 

Newport News was the party 

in interest. But-we didnrt 

know that before. 

But we think that 

the equities are on our side. 

We think you come down to what 

is the purpose of the Re­

location Act, and the purpose 

of the Relocation Act is to 

help a landowner be moved from 

one site to another site. 

And that 1 obviously~ 

the intent and purpose or 
relocation is to get that 

done before the condemnation 

takes place. 

Now) as we read the 

regulations, they're supposed 

to go through all of these 

booklets and all that 1nformation 1 

but it's designed to make 

21.5 
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certain that they know 

what's going to happen and 

to help the -- relocatee 

be moved. 

And we submit that 

none of that has really 

.-·happened and we are the ones 

:sort of left holding the 

·bag. They have asked us to 

go snipe hunting and we're 

out there holding the bag, 

but we don't know~ you know, 

when the snipe is going to 

come along. 

COURT: Let me 

ask you a question. Who 

is going to decide,they say, 

whether the items we have 

ruled are personalty, are in 

factj personalty? Who is 

going to decide that. Is 

that the Attorney General's 

office and the Highway 

Commissioner? 

r1IR. ~ILLNER: Apparen~ly • 
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your Honor, that -- they 

now -- they take the position 

that they're not bound by 

your Honor's ruling and they're 

going to make their own de­

cision as to what ~hey want 

to·do, and·we think it's 

grossly unfair, inequitable 

to the Edwards Company. 

It defeats the whole 

purpose of the Relocation 

Act • In fact·~ if their 

position is _correct, then 

the only thing that they want 

to give by way of damages is 

really what's under the Con­

demnation. Act. They really 

haven't changed anything from 

the initial offer in connection 

with the Condemnation Act. 

So the question 

presents itself~ what's the 

purpose of Relocation Act if 

they can just simply file an 

amended certificate and say 

.217 
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it doesn't make any 

difference if it's realty 

or personalty, we'll just 

take 1~. And that's really 

what's happened. 

We fussed for 

several months as to whether 

it was realty or personalty. 

We showed them cases where 

railroad tracks were per­

sonalty, where conveyors were 

personalty, and they say> 

!'Aha~ we'll amend the certificate 

and that will end that." But 

that completely defeats and 

frustrates any rights we would 

have under relocation. 

So we come back 

to the cardinal point, that 

the fault has been with the 

State Highway Department. 

What excuse can they have for 

not moving along, going through 

their various stages of hearings 

and then tell us either we're 

218 
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entitled to something or 

we're not entitled to some-

thing. Then get on with 

that adjudication. 

They have known 

this highway was going to be 

a·problem. They've known 

for months they wanted to 

come through there. And, 

your Honor, I don't know 

what more we could have 

done than just simply have 

told them not only verbally, 

but in writing, exactly what 

our position was. 

We're not coming 

in here at the last minute 

and saying, you know, we're 

pulling something out of the 

hat as a new position. This 

·is something we have been 

maintaining for over one year 

in written form, and the letter 

to that detail just merely 

reflected another six months 
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or discussion with ~hem 

prior to that time. So 

there's nothing new. We're 

still quarreling about tne 

same thing that we were a· 

year ago. We're quarreling 

about the same things we were 

two years ago. And ?1r. 

Fowler, I said, 11Have we 

moved.anywnere from the last 

in the last two years? rr and 

he said, "No. We haven't made 

any progress at all. 11 

And Edwards, they 

have been damaged. They're 

paying interest on the new 

site. They have had the 
, 

adverse publicity in ~he news-

paper about the hearing and 

people think they're holding 

up something. They haven't 

done a thing. They just sat 

and tried to get their just 

entitlement as provided by 

law. 

220. 
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Now as to the 

condemnation case being 

stayed, it just seems tha~ 

we're in a dilemma. If we 

try to go into that, you 

know, in the next month or 

so, well, we say that, you 

know, the railroad track and 

the aon~eyor are personalty. 

We're not entitled 

to recovery in the condemnation 

case, but suppose we go and 

try the condemnation case and 

then we're ultimately proved 

to be wrong on the relocation 

aspect. Then we wouldn't get 

entitlement in condemnation~ 

we wouldn't get any in the re­

location. We wouldn't get it 

in any event. It's a mixed bag 

or worms. Some things l;here's 

no dispute about. 

COURT: Suppose we 

try the condeD"..nation suit? 

This is the question I wanted 

221 
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to ask, and I'm not quite 

sure you answered it. 

Suppose we tried the con­

demnation suit. We lett out 

the trestle and all those 

things we ruled were personalty. 

And they dealt only .with the 

land and the other improvementss 

the building and so forth, and 

then the Highway Commissioner 

overrules me, accompanied by 

the Attorney General, or some-

one in his office. Then 

what happens to your rights 

and your personalty? 

MR • MILLNER: We 

think we've lost them. There's 

some things without question 

we're entitled to both of 

them. The inventory of coal 

and wood that's an element of 

damages in the condemnation case, 

but it's also something that 

apparently, without question, 

we get. 

-11,«-
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COURT: I'm not 

worried about the coal and 

wood; I think we can resolve 

that tomorrow with some dump 

trucks. I'm worried about 

other things. 

f~R. MILLNER: That ' s 

a thirty or forty thousand 

dollar item. 

COURT: I understand 

t~~t. I know it's not peanuts. 

No disrespect toward Washington, 

but by the same token, we can 

solve that. 

IYIR. li!ILLNER : All 

r1ght 1 sir, but it Just seems 

that -- you know, we really 

wouldn't know where we stand. 

That it sort or puts the cart 

before the horse to try con-

demnation before relocation is 

determined. 

Because we wouldn't 

know really the full amount or 
our damages until we know 
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where -- how we stand on 

relocation. 

We want to make it 

clear to the Court we're 

not.trying to get any double 

recove~y.· No sugge~tion or 
that. All we want is one 

case or the other case. 

Which your Honor 

has been very patient all day 

and we would like to reserve 

a few minutes to rebut [~. 

Beale or Mr. Southall as soon 

as they conclude, and I4r. 

Garner will handle that. 

MR. BEALE: May it 

please your Honor, as we said 

to you at the outset or this 

hearing this morning~ it's the 

position of ~he Highway 

Co~ssioner as the -- Petitioner 

in this caseJ that the Relocation 

Act which has nothing to do with 

just compensation, but is a 

policy act rather than just 
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compensation as is the issue 

in a condemnation proceeding, 

is a separate and distinct 

proceeding over which this 

Court has no jurisdiction. 

That's our position now and 

I think the rules and regulations 

show you that that's true. 

Now, we would say 

to you that -- under that 

Relocation Act, which requires 

the exhaustion of the land-

owner's administrative remedies 

to have a determination made as 

to whether or not he is entitled 

to reimbursement for specific . 

items of relocation. 

That if the Court 

were to construe the evidence 

as indicating that the landowner 

didn't know he's being denied 

the relocation benefits at this 

stages that if that notice were 

given to him todays then his 

remadies are the same. He still 

2_25 
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has to exnaust his administrative 

remed~whiah he has not doneJ 

before he aan resort to the 

Courts. 

Now, that bring~ me 

to a question that_you-asked, 

I don't think was answered. 

That is why wasn't --

COURT: Let me 

ask you this question before 

you get to that. What ad-

ministrative remedies does 

he have right now? What is 

it he hasn't done? 

~IR. BEALE: As I 

said to you earlier, he has 

not req~ested a hearing, which 

is required after the denial of 

his re~ocation benefits. Then 

the hearing is conducted. Then 

there's an appeal process after 

that hearing_that you were 

referring to that the Attorney 

General is on one of the 

committees. 
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And thereafter, the 

general administra~ive remedies, 

Law Act on Appeals would throw 

h~ into the Circuit Court, and 

our position is that the state 

comptroller would be a necessary 

party, _and, therefore 1 the pro­

per venue would be in the Cir­

cuit Court for the·City of 

Richmond. 

But I don't think 

that's-a big thing and I don't 

even know that we care which 

Court, whether in fact we 

might even prefer that it be 

heard down here in Newport 

Hews for the·aonvenience of 

all parties, including Counsel 

for the Highway Department. 

But the point is that 

he has not exhausted his 

administrative remedies; it's 

elementary law that he's 

required to do so before any 

Court can rule on that question. 

--~79-
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So we have, I 

think~ one side issue on 

relocation, which almost 

all or this evidence pre-

sented to you dealt with 

today, which.we submit to 

you is not really pertinent 

to the question or injunctive 

relief. 

Now, the next th1ng 1 

our position would be that 

as we understand the law, and 

we submit we understand it 

correctly, that in order to 

be entitled to any kin~of 

injunctive relief, the burden 

is on the moving party to show 

that he will be irreparably 

harmed and that he has no 

adequate remedy at law. 

We suggest that there 

hasn't been one iota of evidence 

presented to you today to show 

that. Now, there may be some 

things that show to you ultimately 

2_28· 
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he might, under the Relocation 

Act, be entitled to some 

damages, but he's simply has 

not sho~~ to you t~~t irreparable 

harm \iill result • 

Now, if we can 

move away from the from the 

Relocation Act, which is not 

where I think we are in this 

proceeding today, anyway, and 

move to the condemnation pro-

ceeding and the question of 

the rights of the State High-

way Commissioner when he 

petitions in behalf of all 

of the people in this Common­

wealth for a public project. 

We have in evidence, 

shown to the Court, that there 

has been filed a certificate 

pursuant to law. We would 

submit that -- it just isn't 

any question that the law is 

that when the filing of that 

certificate takes place in the 

-.lfJ'I-
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clerk's of£1cet ~hat the 

title to the property trans­

fers to the Commonwealth. 

And that the pro­

perty on which these items 

are located is the real 

property, as we stand here 

today, of the Commonwealth 

of Virginia. 

And what we are 

saying to the Court is that 

under 33.1-119, which is the 

act that your Honor is familiar 

with, it's been enacted for 

years, is the authority to 

take possession and title to 

the property before or during 

condemnation and the purpose 

and intent of the provisions. 

And also Section 

33.1-122 of the Code, which 

states that the filing of the 

certificate transfe~s the title 

and interest of the landowner 

to the Cor.sonwealth and transfers 
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the interest of the land-

owner to the fund on depos~t 

for the landowner. 

So we're saying to 

the Court that as we see this 

case~ these items are on pro-

perty that the Highway Commis­

sioner has the title to. 

And as indicated by 

the evidence, by way or attemp~s 

at compromise with the landowner~ 

we-have suggested that the 

items within the right-of-way, 

that is the fifty foot by two 

hundred foot area, that is in 

the way of the project, that 

those items would be moved by 

the Commonwealth to a safe 

location until they exhaust 

their a~~inistrative remedies 

and have those questions deter-

mined with reference to entitle-

ment as to reasonable moving 

expenses. 

COURT: What property 
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is that? 

ltiR. BEALE: What 

property -- it's the rear 

fifty by two hundred ~eet. 

COURT: I under~ 

stand, but I mean -- what 

personal property~ the 

Attorney General notwith-

standing on, on that fifty 

feet that you're talking about 

moving. 

MR. BEALE: Yes~ 

in other· words, we had pro­

posed to them and suggested 

to them that pursuant to the 

ruling of this Court, all of 

the items that this Court 

had held were personalty, we 

would remove from the free~ 

hold to a place of safe-keeping 

so that the highway project, 

one of the ~4in things righ~ 

now is that the storm sewer 

system needs to go beneath 

where the railroad track is. 

' .. • .• t; 

-. :w;;~ 
_.· -~J!~~; 

.. 

.. ··. 

,;· . .: 

•. !t~· 

;:~·fi 

~ J' 

. -. ~_Sf~it ~­
. _;•k~~\~ 

~~; ~i~i .. :}ii. 
··;.: ~~~:·:{.~. 

2j~~~~ 
. '\~~~;~~~.' 

. ~ -:,'_ ~· .. 

. . .·.f:i1~~~~~t 
4' {.::~·J:.:i~~-~ .. -:~;:r~: 
. :~:1;~~--



t 
I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 • 12 

13 

14 

15 

16 

,-
• I 

18 

19 

20 

21 

22 

23 

• 24 

:2.) 

~ ... _____ _ 

SCHNEIDER REPORTING CO. 
STC:!'fOTYP'£ REI"ORTING 

NEWPORT Ne:ws. VA. 

And the contrac~or 

has shown, is out there and 

cannot proceed with his work 

and is making a claim for 

liquidated damages for holding 

him up every day that it's 

being held up, because he 

can't proceed with his work. 

So, we had suggested 

to them that each of those 

items that you previously held 

were personalty, we would move 

off of the right-of-way so 

that the project could move 

forward. They could move 

forward with their administrative 

remedies and have the question 

decided as to what reasonable 

costs were. 

One of the prime 

problems being that cost item 

of forty-six -- fifty-six 

thousand dollars on the tanks 

as compared to the cost of new 

tanks. Those items need to be 
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determined in-~he adminis-

~rative process as to 

whether or not they are 

reasonable moving costs 

under the Relocation Act. 

We, ot course, in· 

that proceeding say that 

they are not and they say 

they are, and we have shown 

to you tlley continue to take 

the position until today, 

that they were entitled to 

the amount of that estimate. 

But I think we have 

a tendency and have had a 

tend~ncy today to get bogged 

down in the question or what 

his entitlement under the Re-

location Act is,- and I submit 

that has nothing to do with 

this proceeding, whatever. 

Now, he attempted to 

show ~hat the Highway Commis­

sioner had not complied with 

the rules and regulations. 

f 

i 
I 



-

I 

• 

1 

2 

3 

5 

8 

9 

10 

11 

!2 

13 

1~ 

15 

16 

1-
.1 

13 

19 

·i. _, 

SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

N!!:WPORT NE:WS. VA. 

We don't -- regulations. 

We don't think he's show~ 

that. We would suggest to 

you that if there's one thing 

that is abundently clear to 

Counsel for the landowner 

and the landowner~ it's 

that we are in disagreement 

as to what his entitlement 

is under the Relocation Act 

and that he ought to now de-

mand a hearing and go forward 

with evidence or what his 

reasonable moving expenses 

for the items that he desires 

to be moved. 

But that's outside 

the condemnation case. Out-

side the right of the Highway 

Commissioner to pr~ceed with 

his public works. 

We suggest that he 

has shown to you no irreparable 

harm whatever, and that we 

are entitled to go upon and 
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1 to proceed with this high-

2 way proJect ror the public. 

3 Now~ we have worked 

4 With Mr. I•Iillner; as you are 

5 aware. he's continued~ this 

6 says several times, because 

7 I think of his position that 

8 he wanted -- the relocation 

9 question decided before the 

10 trial. : 

11 .Now he's asked you 
I 12 to stay that proceeding; 

13 proceeding is not set for 

14 trial; we have no trial date~ 
·; ,. 

15 as I understand it, here today; 
. :. 

16 I don't know that we are 
li adamant on a -- trying to try 
18 the case prior to the relocation. 
19 We would suggest he 
20 proceed with his administrative 
~1 remedies, have the relocation 
22 question decided, and I think 
?'l 
-u we can work together on when 

I 2~ the high\-ray condemnation case~ 
:2.1 

itself, is tried. . That • s not 
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any real problem, I don't 

think~ from the Highway 

Commissioner's standpoint. 

The problem that we 

see is the imminent problem 

of the project being stalled 

when we submit he has no right 

to stall the project. 

We own the property, 

we have the right to cross --

onto the property. There was 

thought given to the fact that 

since we had that power and 

didn't believe it was any 

question about it, to go ahead 

and do it. That was --without 

regard to a hearing before the 

Court, and that was it was 

concluded that what we ought to 

do is to place the date that we 

intended to go upon the pro-

perty at a time after the 

hearing before this Court on the 

inJunctive relief in orde~ to 

attempt to be fair to t~e land-
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owner. 

So that I think 

that the attempt throughout 

the evidence to indicate that 

the landowner is downtrodden 

because the State Highway 

Commissioner has treated him 

so badly over the years is 

simply not a fact. 

The fact is that as 

we proceeded along with these 

items and as ~~. Millner and 

I have argued back and forth 

as to what ehe entitlement is 

under the Relocation Act and 

continued to be at loggerheads, 

that the area of compromise 

between the parties·has. I think, 

been good. 

I had talked to l·Ir. 

Millner, I'm sure he won't 

dispute this, and said since 

the project was being funded 

as it dealt with the take and 

right-of-way area, that we wanted 

-'lfo .-. 
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to have the question discussed 

with the City Council. 

And he ~onceded that 

was a good idea and that he 

would like ~o have their re-

action and, of course, we were 

attempting at that time to 

attempt to put together some 

type of agreement as to the 

whole thing, the relocation 

and the take and.the damage to 

the residual as to a figure. 

That tell through, 

but he had full knowledge of 

what we were doing as to re-

location at that stage, and I 

would submit that's really the 

reason why he hasn't pursued 

his administrative remedies~ 

rather than the fact that the 

Highway Department has done 

nothing. 

We have attempted to 

work with the lando~ner, but I 

think this comes do\-,n to this 

..239 
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question. And that is under 

the law of this Commonwealth, 

when there's a project for 

the good or ~he pub~ic, and 

the purpose, and there isn't 

any question that the purpose 

has been declared as a public 

purpose and the -- Legislature 

or this Commonwealth declares 

that the title to the property 

shall transfer to the Common-

wealth, then if it's our property, 

we've got the right to go upon 

it and proceed with our work, 

especially when it's so clear 

as in this case that it's to 

the detriment of the public or 
the City of Newport News not 

to allow it to be done. 

So we suggest to you 

there is no authority in this 

Court to enjoin the State High-

way Commissioner from going 

upon the property to which it 

has title pursuant to this 

..... ·- I . ' 
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certificate filed in tP~s 

case. 

Now, I think that --

an aside is that the Highway 

Commissioner has indicated 

that it will preserve the items 

while these parties have their 

relocation question determined 

in accordance with law. We 

told them all along. We even, 

as the evidence shows, ~~. 

Millner penned·the letter him­

self, and submitted it to his 

client, that saved the rights 

or all the parties, and his 

client refused to sign it. 

Now~ I don't -- I 

don't like to do this, but I 

guess \'le 'll have to get in to 

some degree because there has 

been so much evidence on it, 

into Relocation Act, and I'm 

going to step aside shortly .and 

allow Mr. Southall to talk to 

you more about the Relocation 

241 

.. 
. t. 

.. ~-.J 
-. ... 

. " ···...:-,· .. 



... '---~ . 

( 

• 

I~ 

-_,_. __ ........ ..:.~-. .. If- ........ _ ............ : .• ~ ........... ..,.~-r.~·-···· -·-' ·-· ··- ....... ____ ... _.. .. __ ..,............_,. .. ..._ __ ..._ 

- : 

1 

3 

5 

6 

i 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

., . _, 

25 

SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS. VA. 

Act, but -- as I understand 

the Act, the entitlement~ 

the entitlement is reimburse-

ment to the landowner for 

reasonable and necessary moving 

expenses. 

Now, what rea&Onable 

and necessary moving expenses 

are in this case~ or course, 

you can see is in dispute. 

There's no question about that. 

We suggest must of 

necessity under this policy 

program, not .a just compensation 

program,. but more or a voluntary 

program undertaken by the Legis­

lature or Virginia would not 

be.required, but for this voluntary 

program has nothing to do with 

just compensation under eminent 

domain. 

That -- but for that 

problem being resolved at the 

administrative level, and then 

in a Circuit Court in the event 

242 I 
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tha~ it's not resolved arnica-

bly or to the satisfaction of 

the landowner~ that it is based 

upon that question. vfuether 

or not it's reasonable moving 

expenses. 

We disagree you don't 

have any evidence here today 

to make that decision. We say 

that it's an an adminis~rative 

decision at any rate. But you 

don't have any evidence here 

today to determine whether or 

not they are reasonable moving 

expenses that I~. Edwards is 

demanding be paid. There s~ply 

isn't any evidence here to tell· 

you that. 

As a matter of fact, 

the only evidence that I'm aware 

of that's here as to that question 

shows to you that what he's de-

manding be paid are unreasonable 

moving expenses. 

So, insofar as these 

243 

.. 

. . 

. ·. ~ 



•• 

•• 

• 

81 

1 

2 

3 

5 

6 

,., 
• 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

. .,­_.) 

SCHNEIDER REPORTING CO. 
STENOTYP& REPORTING 

NEWPORT NEWS. VA. 

~hings are concerned, we 

would suggest to you, that 

of necessity, they have got 

to be separated out, and 

that he simply has failed 

to -- to exhaust his adminis-

trative remedies. 

And that until he 

does so, then he has no rights 

under the Relocation Act and 

that that question is to be 

decided in administrative pro­

ceedings. 

1 • But insofar as this 

proceeding is concerned, the 

question is, as I see it
1

and 

we submit ·this is accurate, 

where is the irreparable harm? 

Where is the lack o£ the ad-

equate remedy at law? And the 

question is, does the Highway 

Commissioner have the right, 

when it has the title to the 

property, to go on it and con-

struct its works? 

.Jp11:, .. 
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And we suggest to 

you and assert to you that 

these code sections so authorize 

the Commonwealth and indicate 

to the Court that no injunction 

is warranted in this case; 

there being a failure on the 

part of the moving party to 

show any irreparable harm and. 

the lack of adequate remedy at 

law. That•s what we ask you to 

rule. 

I'd like to at this 

·· .:time, if the Cour-e please, 
.. 

. ·~.·defer to l4r. Southall. 

rm. SOUTHALL: Your 

Honor, if the Court please, 

I have not much more to add, 

except to reiterate I think 

the law is clear and I submit 

to you the law is clear that --

the determination entitlements 

under the Relocation Assistance 

Act are separate and distinct 

from the determination or rights 

2.45 
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and just compensation, which 

rights are guaranteed by the 

Constitution, as opposed to 

the statutory, merely statutory 

guarantee of the Relocation 

Assistance Rights. 

Now, I know that .. it's 

not in this jurisdiction, 

but I happened to run across 

a California case that I think 

supports that proposition, if 

the Court might wish to -- to 
. 

take a look at it. 

COURT: I don't 

th1nk_much of California. 

. . MR • SOUTHALL : I 

··don't either; so that's the 

reason I don't put too much 

weight on it, but I think it 

merely supports. 

COURT: You got 

any Virginia law? 

t~IR. SOUTHALL: No 

sir; there has not been a 

reported case. 
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COURT: That's 

what I'm looking for. 

MR. SOUTHALL: There's 

not been a reported case from 

the Supreme Court on this matter~ 

but I would just reiterate 

what I said earlier~ that -- we 

don't feel that the Highway 

Commissioner's position has changed 

from the outset) and we feel that 

the test~ony today, the land-

owner's own testimony supports 

the rae~ that he has been aware of 

the Highway Commissioner's position. 

We respectfully submit 

that this Court's determination 

in the condemnation matte~, while 

binding, with the exception, of 

course) that the Commissioner 

has ~aken possible right of 

appeal, while binding in the 

conderr~ation action, is not 

binding in the relocation matter. 

COURT: Why do you 

say that? It's ihe same 
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parties. Even it it's no~ 

res judicata, ~t's estoppel by 

judgment. 

1{R. SOUTHALL: It 1 s 

the same.party 1 but two entirely 

different remedies. 

COURT: The issue 

is the same. Whether or not 

it is personalty has already 

been decided and I don't 

bel~eve that administrative 

·board has a right to disregard 

that unless and until the 

Supreme Court says I'm wrong. 

MR. SOUTHALL: Your 

Honor, the administrative board 

is not the ultimate, it is 

merely the decision making 

process of the Highway Commis-

sioner • 

COURT: You see, 

they have already got two ringers 

on that board; they got some­

body from your office and the 

Highway Commissioner. 

-soa .. 
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It!R. SOUTHALL: I 

·try, if I ever sat on one, 

I would try to be as fair 

as anyone else. 

COURT: How could 

you sit up there. and make 

a judgment after arguing the 

case? I don't understand 

that. 

MR • SOUTHALL : I 

don't think I would sit pn 

some board. 

COURT: It doesn't 

make any difference. Someone 

from your office would sit. 

MR. SOUTHALL: As 

~~. Beale has 1ndicated 1 there 

is a right of appeal from that 

determination. 

COURT: That's about 

as flimsy excuse as I ever 

heard. Go ahead. 

-Sol-
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COURT: I'll tell 

you what the Supreme Court 

has already decided. I 

ran across this many years 

ago when I first came down 

here to examine title. 

The City of Newport 

News has a city attorney. 

.. ··And when you get behind in 

your taxes~ he institutes 

the suit and then he would 

b~ the Commissioner in Chancery. 

And then he would the Special 

Commissioner and he'd sell 

the property. And he did 

that for years and years. 

I ran across that 

and I felt that.wasn't right. 

Well~ I did a little research 

and I found out the very same 

thing had been decided in 

Norfolk. The Supreme Court 

said you can't be advocate, 

Jury, and judge all at the same 

time. You can't do that. 

-S'o2.• 
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Has this system 

been tested? 

MR. SOUTHALL: Not 

with regard to the Relocation 

Assistance Act. 

COURT: I mean 

the parties sitting on the 

appeal board~ has that been 

contested? 

MR. SOUTHALL: I 

think, with respect to other 

appeal procedures, with re­

gard to other administrative 

remedies, it's a common pro-

cedure. . . 

COURT: Has it been 

approved by the Supreme Court? 

lriR • SOUTHALL : I 

don't know; I cannot cite 

you a case. ·~·~ 

COURT: It doesn't 

sound right to me. 

:·1R. SOUTHALL: I 

think it has. I think it's 

perfectly in accord with the 

r.: . 
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·' 

statute. 

COURT: Now, how 

in the world are these people 

going to get any administra-

tive hearing when they're going 

"·· to' go up on administrative 

- · hearing before a board composed 

of_the Highway Department lawyer 
.• . ·~· :.i. . . 

and one of the Highway Department 

Commissioners? What kind of 

bearing are they going to get? 

MR • SOUTHALL: I 

assume it's a fair hearing. 

COURT: It might 

be, and I'm not indicating it's 

probably not, but -- they're 

going to appeal to the par~ies 

involved. I don't understand 

any such procedure as that, 

MR. SOUTHALL: Well, 

nevertheless, we submit that 

there are two separate.pro-

ceedings. 

COURT: I under-

stand that. 
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l'tlR. SOUTHALL·: And 

I think -- our posi~ion is 

that·-- that the landowner~ 

.even if he had not received 

the denial that we say that 

he has received~ could today 

begin his adminis~rative remedy 

under the law, if he has not 

been notified~ 

If he were notified 

today, he could begin and he 

could go through it, and 

whether or not it's fair or 

not, it's the law, and he would 

at that point have an appeal 

to the Circuit Court of the 

City of Richmond. 

Por those reasons, 

I reiterate what ~w. Beale 

said and request that the . 

motion for injunction be denied. 

t:ffi • G ARN&tt : It: 

your Honor please, one main 

thing is that both ~~. Beale 

and Mr. Southall say we have 

-SoS 

253 

.. 
-~:..... . 

. ,._ . .:. 

. ~ ........... . 

. .. . ~-. ·• .. ··~. 

&.: ... • .· ... · .. 
. ··~· 

. •. . ' ~ 

, 

. : ::..-;.:; ... : 

~ .. ---~" 



~,.....,...,.- .. ""' ...... ---.....-.-.- .. -- ...... 

~ ·~; 

91 -
1 

2 

3 

~ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

~l 

22 

23 

"~ -~ 

.,-_;:, 

-

SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPOR':" NEWS, VA. 

failed to exhaust the adminis-

trative remedies. As the 

.Court has pointed out, it 

- does not appear that they 

I · are such administrative 

remedies that would stand up 

to attack. 

Nevertheless, the 

point is that we have not had 

an opportunity to exercise 

these administrative remedies 

through the fault or the 

opposing party, because under 

the regulations, as the Court 

has before it. it provides 

on commercial moves, if the 

owner of the business indicates 

a desire to have his move 

accomplished by a commercial 

mover, which Edwards Company 

did, it will be ~he responsibility 

of the district to contact two 

or more reputable moving com-

panies and request thee to sub­

mit sealed bids for the move. 

-S'"C> ~-
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I I They have not done 

this. They got one bid~ 

but it was -- I don't know 

i£ it is sealed or not. 

They didn't get ~wo bids and 

they just have not done what 

the act requires them to do. 

So until such time 

as that is done~ and until 

such time as there is an 

official determination, which 

there has not been~ there's 

nothing that we can do to 

put our administrative remedies 

into motion. 

And the fault because 

of this is the fact that 

the State Highway Commissioner 

has not gone out and gotten 

these bida and has not made 

any official determination 

so that Edwards Company would 

then.have to pursue its adminis-

trative remedies. Now) tha~'s 

number one. 
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The second thing 

1s that under the lal'r ~ it 

would appear to us, that 

only in equity can we be 

protected in a situation 

such as this. 

It's a case where 

Edwards Company is really in 

an impossible position by 

virtue of the multiple actions_ 

that have been taken by the 

State Highway Department which 

are inconsistent~ and the 

code says that an agency that 

acquires property should not 

do thing~ to put somebody-in 

that position. 

And I don't say that 

it's been intentional. I do 

not mean to say ~hat. I think 

r1r. Beale has handled the 

condemnation end to the best 

of his conscientious Judgment, 

et cetera. 

I think that Mr. 

_So8'-
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Fowler, fro~ the standpoint 

of relocation, has done the 

same thing~ and I think that 

I~. Fowler was very candid 

with the Court~ and the only 

thing I think that we can 

conclude from his test~ony 

ia the fact that -- he had told 

the Edwards Company that if 

this property was personalty, 

it was going to be moved • 

And he said on one 

occasion~ his tirst testimony 

was that was his understanding 

that's the way it would be 

handled, and then he said he 

couldn't say for certain whether· 

he had or had not 1 but 1~1r. 

Edwards said that he did·, in 

fact, tell him that. 

And that was the 

whole purpose of the hearing 

before your Honor back in 

October~ to find out whether 

it was realty or personalty, 

--·- soq-
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tecause 1£ it was personalty, 

we thought it was going to 

be moved. By virtue of what 

the -- relocation authorities 

and the Sta~e Highway Commis­

sioner under that act or under 

that -- portion of this ease, 

had indicated. 

But in Court it was 

indicated by the Plaintiff, 

State Highway CoQmiasioner, by 

his attorneys, that they didn't 

care if it was personalty or 

realty, they were going to try 

to take it. 

And tha~'s the position 

that has been maintained through­

out •. That --even though the 

Court has decided this, they're 

going to appeal it, and their 

position is going to be even if 

it's personalty, they have got 

a right to take it. 

And this is in spite 

of the fact that the relocation 
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authorities had indicated 

to the Edwards Company it 

was personalty, it was going 

to be moved. 

And, of courseJ if 

it's taken~ it can't be moved 

and vice versa, and caught 

right betl'leen a rock and a 

hard place. 

If the condemnation 

ease is tried, it ~ght be two 

years before it goes up on 

appeal.· If they sit back and 

not try the relocation case 

until then, well, then they're 

in a fix. 

If they make a decision, 

we could go forward with the 

relocation and bring a suit 

here in Ne'llport Ne\"TS. Hers in-

dicated that he would possibly 

agree to that) and even if he 

d1dn't 1 but it would appear if 

the city is the main party in 

interest, we could do that; this 

- Sll-
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could be dona in a reasonably 

short time if the State High-

way Department would act. 

It is not the Edwards 

Company fault~ I submit, your 

Honor, because they have not 

gotten two sealed bids and -­

these two mutually exclusive 

alternatives have been pointed 

out, and if you take one, then 

you're going to lose the other. 

The irreparable damage 

is, I think .. as Iv!r. Jimmy Edwards 

said, if this happened and they 

come in there, then he is likely 

and probably will and he feels 

will lose his coal business. 

And if that isn't irreparable 

damage, I don't know what 1t.1s, 

and we have no adequate remedy 

at law. 

So I would submit 

to your Honor that it is up 

to the State Highway Departmen~ 

to take the action which are 

260 

- a.. • ~-:.· 

... 

.. 

' ... : .. 
,··. :::-; 

·~ ... ·~ _; ~-

t'; 

..... 
.... -· 

. ; 



• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1-t 

15 

16 

,_ 
~ ' 

18 

19 

., . 
-1. 

1 • 
- r 

SCHNEIDER REPORTING CO. 
STENOTYPE RE,.ORTING 

NltWPORT NEWS, VA. 

required of it under the 

Re~ocation Act and the 

it's getting·late, I'm not 

going to cite the statutes 

and whatnot~ but the clear 

intent of the Relocation Act 

and the clear spirit or the 

law is to keep people from 

having to be in the position 

that they have put ~~. Edwards 

in • 

AgainJ not intentionally, 

because Mr. Beale is acting for 

the State Highway Commissioner 

in one case and Mr. Fow~er, and 

their representatives are acting 

in another case, and they have 

taken mutually inconsistent 

positions, and it's not his 

fault he's in the position, and 

we have no remedy except through 

a Court of equity. 

I1R. BEJ_\LE: Your Iionor, 

I know I'm not entitled to 

talk again. 
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COURT: Be my 

gues-:. 

?•IR. BEALE: Thank 

you so much. 

I wanted to be sure 

to cite this to you and I 

failed to do it because I 

think it's an indication of 

1t:hat the l.aw is on this very 

!ssue as to whether or not 

he's required to move off the 

property. 

In Section·25-248 D~ 

it provides: "No owner shall 

be required to surrender possession 

of real property be£ore the 

agency concerned pays the agreed 

purchase price or deposits with 

the State Court in accordance 

with the applicable law £or the 

benefit o'£ tl'le or;ner an amoun't 

r.ot less than the agency's approved 

ap~raisal of the fair market 

value of such property. Or the 

a=ount of the award of compensation 

~~~.~ .. -......,.. .-.,_._..,..- ... ~-·· ·-----------
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in the condemnation pro-

ceeding. 

nThe construction 

or development of a public 

improve~ent shall be so . 

scheduled that to the greatest 

extent practicable, no person 

lawfully occupying real pro-

perty shall be required to 

move from a dwelling or to 

move his business or farm 

operation without at least 

ninety days written notice from 

the agency concerned of the 

date by which such move is 

required." 

So I would just say 

to you, the Legislature has 

told you that in the event that 

the n1nety-daynotice is given, 

that he's required to remove 

himself from the right-of-way 

and then the question is in the 

administrative area, what he's 

entitled to by virtue or re-

-515-
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imbursement for that move. 

1•1R • GARNER : If 

your Honor please, I would 

like to just move dO\in to 

Section G or the same statute 

and again I'm no~ imputing 

any bad ~ntentions) but Just 

pointing out the the ir-

reconcilable and difficult 

position the Edwards Company is in. 

It says: "In no 

event shall the agency either 

advance the time of condemnation 

or defer negot1a·t1ons or con-

demnat1on and deposit the funds 

: in. Court for the use of the 

owner. 

nor take any O'ther 

action coercive in nature 1n 

order to compel an agreement 

on the price to be paid for 

the property." 

I say there's nothing 

intentionally they have done, 

but this has been the ultimate 

-Sib-
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effect wi~h one side saying 

one thing and one the other; 

they just put a squeeze on 

the owner and that's why we're 

in the Court of equity today 

because we're remediless. except 

before a Court or equity. 

f1IR • BEALE : Of 

course 1 we have done none of 

that in that section, and also 

it deals with the question of 

price ~o be paid in the con-

~em~ation proceeding as just 

compensation for the property. 

COURT: Are you 

· all done, gentlemen? 

i4R. BEALE: Yes sir. 

COURT: All right. 

Now, I've sat here pretty near 

all day listening to this and --

listening to the witness testify 

and listening to Counsel presene 

their prospective positions~ 

both factually and legally. 

It's frightening to 
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me, really, that -- it's 

always been, I thought, that 

the Commonwealth of Virginia 

was --- in the forefront when 

it came to the -- to the pro­

tection or its citizens and 

that it wanted to make sure 

that the Commonwealth did 

not trod upon the toes of any 

of its citizens 

And I fear that the 

philosophy has gotten turned 

around where it is spread down 

from across the Potomac like 

some big plague, infiltrated 

the Commonwealth and its govern­

ment to a great extent that 

the -- that the government or 

the state is greater than its 

people. 

We're not concerned 

with protecting government, 

in the Commonwealth. We're 

concerned with protecting the 

people in the government. 
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That seems to me to be what 

this great state of ours is 

all about. 

NowJ the Highway 

Department has come in here. 

Why the Highway Department 

I don't know~ but they're 

here representing the City 

of Newport News, and they 

have condemned, which they 

have a right to do and I 

understand this, the property 

of Edwards for the public good, 

and I understand that. 

And it's necessary 

that we have that right or else 

we would be at a standstill 

when it came to roads and schools 

and public utilities and other 

matters of necessity to the 

general public. And it is 

necessary, therefore, that 

some individual and personal 

rights must -- have to give way 

for the coa~on benefit of that, 
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• 0 

and I recognize that and 

I agree with that. 

This is necessary, 

but it's a cardinal rule, I 

thoughtJ until today, that 

when the government undertakes 

to dispossess someone or his 

property,. that it was incumbent ·. 

upon the government to make 

the person whole. 

This is --· I thought 

this was fundamental and I 

was shocked to find that there's. 

some thinking in the Highway 

Department that's not true, 

but this is what I always thought 

was true. That you're supposed. 

to make the 1ndividua~ who has 

given up his property for the 

benefit o£ the public,whole. 

Now, you're not 

-····~ ;; 

0 

•• ' supposed to give him anything 
. I':. ' ... " • 

$.. ,. he's not entitled toJ but 

you're not supposed to take 

away·anything he ha~w1thout 
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just compensation for it. 

Now 1 in this 

particular position, or 

case, the Commonwealth says 

that Edwards hasn't exhausted 

its administrative remedies 

relative to the relocation and, 

therefore,. he's not entitled 

to be heard in this Court. 

He has to to 

note an appeal, go up to 

Richmond or wherever it is 

this body is to meet, and he 

has to present his case up 

there. 

But he hasn't been 

put in the position where he 

is ready to go,.because the 

Highway Department hasn't 

done what their own rules, 

valid or invalid, require 

them to do. They haven't 

done that. And they haven't 

dealt fairly with these people 

in my opinion. 
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I'm not ta_lking 

about Counsel, 1tlr. Beale. 

But I don't think the High-

way Department, itself, has 

dealt fairly, whoever --we 

have never been able to find 

out today who makes the 

decisions. I haven't found 

that out yet. Who ultimately 

makes the decision in th~ High­

way Department. On this very 

issue. 

Now, they came into 

my Court, I thought in good 

faith because they had a bona 

fide contention as to what 

was and was not personalty. 

And we heard evidence on it 

and someone suggested that we 

go over to the Edwards Coal 

Company and look around, and 

we did that. Did everything 

I think, 1'1I'. Beale, but get in 

the pit. But we went over 

there and we looked. 
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I might ~ell you that 

now that you all have conceded 

about the railway business, I 

think 1 I think you took me by 

surprise~ but anyway, we got over 

there and in good faith this 

Court very carefully considered 

the situation and made a ruling 

that this was and this wasn't 

personalty. And listed it .. 

I thought we were making 

a rule and making a ruling that 

was binding on the parties unti~ 

such time as the Supreme Court 

stated that I was wrong. And 

either party has a right to 

appeal that decision. 

Now, lo and behold~ 

the Commonwealth says we don't 

agree with that decision. And 

we are not going to abide by 

it. We've got no intention or 
moving that personalty off that 

property. 

N0\'1, that's what; the 
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High,.;ay Department said here 

tod~y. Backed up by the 

Attorney General. And they 

tell me that they're not bound 

by this decision as it now 

stands. And that these people 

have to take their administrative·. 

remedies· J Mr. Beale, to whom? 

To the very people that are 

in here today contending I'm 

wrong. 

Now, What type of 

administrative remedy is that. 

This is frightening. I~'s 

really frightening to me to 

believe that this is true. 

And then they say 

we'll g1ve them a fair trial. 

Well, I don't say they won't. 

And if we don't, you're not 

satisfied, they can go to the 

Circuit Court in Ric~~ond and 

have Judge Wilkerson or some-

body else up there decide 

whether I'm right or wrong. 
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I never heard that 

one Circuit Court could over-

rule another one. I never knew 

that was true, and I certainly 

never knew that the Attorney 

General had a right to overrule 

the Court. Certainly I never 

knew that the Highway Commission 

had a right to overrule t_he 

Court. I made this ruling in 

good faith. 

Now, the Highway 

Department has done nothing 

to attempt to resolve this 

issue with Mr. -- the Edwards 

Company. 

You say irreparable 

damage and adequate remedy; 

what remedy have they got at 

law? 

Sue the Common\iealth; 

I don't know -- I don't believe 

they can do that. 

If they go in there 

tooorrow and cut his trestle 
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in two, he's out-of business. 

I call that i~reparable 

damage. 

And I say you haven't 

dealt with them fairly. You 

have made no effort to resolve 

this ca·se because you •ve got 

no intention~ and your Counsel 

sta~ed it in this Court~ you 

have no intention of removing 

that those articles that 

this Court has heretofore said 

was personalty. 

Now, I think these 

people are entitled to conduct 

their business until such time 

as they are removed -- until 

the agreements have been made 

as to how they can remove their 

premises. 

This is no dry goods 

store where somebody was talking 

about the sweaters being packed 

up on the shelving and you move 

the sweaters. This involves a 
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. ~,.-~~-.. ........... -. ·----------·-·---·-··--------·----- ... ·-------··' .... -- ·--·-----· 

274 

·•··. 

.. ··.-:; 

·. . . . . . ~ .. 
. · 

... 
.. : ... -. 



.. £ 

1 

2 

3 

5 

6 

8 

9 

10 

11 

,.., 
"-

13 

15 

16 

,_ . ' 
1S 

t:3 

.,, 
-'I 

SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

N£WPORT NEWS, VA. 

trestle over there which is 

a very essence of this whole 

business. The loading and 

unload~ng of the coal~ and 

that's a very -- delicate and 

expensive operation. 

We're not dealing with~ 

I say again~ with all due 

respect to everybody, with 

peanuts. You're about to 

put this man out of business. 

I say to the Highway 

Department that Edwards is a 

member of the public too. And 

h~'~ got to be treated fairly 

along with me and all the rest 

or the taxpayers of the City of 

Newport News. 

They're supposed to 

treat everybody fairly, and 

you're not treating him fairly 

and I'm going to stay these 

proceedings, and I'm going to 

issue the injunction until 

such t~e as you can get 
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together. You tell him what 

you're going to do and whether 

you all comply with the law 

by getting the two estimates 

that you were supposed to 

have gotten and haven't done 

that. 

All rig!'lt. 

MR. BEALE: If your 

Honor please, I see you're 

spinning your chair; I hope 

you're not leaving because 

I want to -- see if I have 

COURT: No sir, 

I'm Just trying to get unstuck. 

r:lR • BEALE : I want 

to see if I have clear your 

ruling. You have stayed the 

condemnation proceeding until 

such time as the High;.ray 

Depart~ent indicates i~s 

position to Edwards on his 

entitlement und;r relocation? 

COURT: Rig~t. And 

although, I recognize, ~~. Baale, 
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ther·e are two separate and 

distinct situations, they 

cannot of necessity in this 

case be really separated in 

view of the fact that the 

Highway Department has stated 

categorically, "We are not 

going to do it." That's 

what yo~ s'tated. 

MR. BEALE : All 

right. We disagree, of course, 

that they can be separated or 

are separated under the law, 

and we, of course, except to 

the ruling of the Court and 

say it's plain they are totally 

separate and easily separated. 

COURT: I understand 

that. 

MR. BEALE: I 

want to be certain that I 

understand you also because 

we, of course, are going to 

ask for an injunctive bond here 

today. 
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It's my understanding 

that you have enjoined the 

Highway Department from going 

onto the area of the Take 

described in its certificate 

wrdch transferred the title 

to it until such time as 1 I 

got the impression from the 

way you were talking, that you 

were saying that you had ruled 

that we were required to re-

move these 1terns 1 which of course 

has not been an issue before 

this Court. 

And, of course, your 

determi~ation as to whether 

they are personalty or realty, 

it's our position, for the 

record, that that doesn't 

determine whether or not they're 

required to be moved. 

And I don't think 

you're saying it determines 

that. If I understand what 

you're saying, and I want to 
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be certain that I do, you're 

merely saying we need to tell 

them \vhat our position is, 

and once \·te have done tha't ~ 

the injunction is dissolved~ 

is that correct, because we· 

can handle that today. 

We can ~ell them 

what our position is~ and I 

thought we had done that, and 

that -- your Honor understood 

that~ and now, as I understand 

your rulingJ it's conditioned 

upon the inJunction would be 

dissolved as soon as they know 

what our position is on re-

location. Is that -- the 

correct ruling? 

COURT: No sirJ 

that is not. I don't want 

to go through all this again. 

But I'm saying Edwards 

has not been put in the position 

to exhaust ~his nebulous adminis-

trative remedy that you a~l say 

- S~t-
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it has and you've made no 

effort to do that because 

you haven't complied with 

the lawJ and I'm going to 

enjoin you until such time 

as you do comply with the 

law, and I'm satisfied that 

these people are not going 

to be willy-nilly put out or 
business. They have got a 

right to know what they can 

expect. 

Now, you certainly, 

you either going to have to 

remove some or the personalty 

or their relocation or pay 

them. You're going to have to 

do that sooner or later, and 

it could have been decided a 

long time ago. It hasn't been 

decided. 

~~IR • BEALE : We 

didn't have a hearing on it 

until October of las~ year, 

before the Court. 
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COURT: Sir? 

MR. BEALE: We did 

not have a hearing on that 

question until October. 

COURT: Little 

good did it do the Highway 

Department to have the 

hearing, because they told 

me they're not going to abide 

by it. 

!VIR • BEALE : I 

don't think \'le told you that 

at all; we disagree with that. 

COURT. You said 

you have no intention of re­

moving it. The whole argument 

in there was to determine 

whether or not in this condem-

nation suit we were talking 

relocatio~ too, whether or not 

MR. BEALE: Excuse 

me, your Honor. 

COURT: Are you 

through? 

MR. BEALE: Yes sir. 
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COURT: \'t'hether 

or not the items we were 

discussing were personalty. 

Now, you've already 

said you don't agree with 

that and you're not going 

to abide by it. This is what 

you told me. 

In the condemnation 

suit, of course, you're not 

going to cla~ that, but if 

·you ~on't abide by that, and 

these people get up before 

your lawyer and your client, 

on an appeal, and they rule 

that they.are not personalty, 

these people, I don't know what 

they're going to do. What is 

their remedy then? 

MR. BEALE: or course 

their remedy is what the 

administrative procedure act 

gives them;that's to be heard 

in a Circuit.Court in Ric~ond 

or here, if it ends up that way • 
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Certainly Circuit Courts 

can do that. 

COURT: Yes sir, . 

I knew that. 

MR. BEALE : And 

you indicated that -- you 

could find no authority 

~hat the Attorney General 

could overrule ·you or that 

Judge Wilkinson in Richmond, 

a Circuit Court, can over-

rule you. 

O:f course, we 

haven't suggested that, 

but we have suggested and 

we would say for the record 

that that is where their 

remedy under the Relocation 

Act is, and that in essence 

what your Honor 

COURT: I'm saying 

tha~ in the opinion of this 

Court, until the Supreme 

Court says I'm wrong, and 

they probably will, those 
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items remain personalty~ and 

the -- as between these two 

parties, and neither the 

Circuit Court in Richmond, 

nor the Attorney GeneralJ nor 

any combination of the two or 

three have a right to overrule 

that. 

MR. BEALE : And we 

have not suggested that they 

did. We have suggested we 

disagreed with you. 

COURT: I think 

you said you didn't agree 

and you could go up to the 

board and they weren't bound 

this gentleman here told me 

that. I asked him specifically. 

MR. BEALE: Now~ I 

think, 1£ the Court please~ 

that the Highway Commissioner, 

representing the general public 

in this case, is also entitled 

to know where it s~ands, and 

frankly, the general statement 
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as to, 11 ~1/hen it complies 

with the law"; we don't 

know what the Cour't is 

telling us to do. 

So I ~iould like 

to know what the Court is 

saying that the Highway 

Commissioner has not done 

to comply with the law. 

· COURT: Put these 

people in the position where 

you are going to have to decide 

definitely what you're going 

to do or not do about the 

relocation so that they can 

go ahead and know w~At they've 

got to worlt with, and they 

don't know. They don't know 

what money you're going to 

pay them or not going to pay 

them. They don't know that. 

All right, gentlemen. 

MR. BEALE: We'd 

like to -- to be heard on the 

question of the injunc~ive 

. , .• , 
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bond. 

COURT: All right, 

sir. 

IviR. BEALE : We 

would suggest to you Section 

8-623 requires the bond 

when the Court issues such . 

an inJunction, and I guess 

to determine the amount of 

the bond, that very possibly 

tne Court would need some 

evidence on value. 

That's one of the 

main reasons we tried to show 

you some indication or values 

within the right-of-way. 

There will be a liquidated 

damage claim by the contractor 

and in the event, or course, 

that this injunction is de­

cided -- this injunctive bond, 

according ~o Section 8-623 

of the Code, also requires the 

bond to e~compass any and all 

damages which may result by 
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and through the granting of 

~he injunction. 

If you would like to 

hear some evidence on what we 

believe to be involved on the 

damages 

COURT: All right, 

sir; when do you want to do 

that? 

MR. BEALE: Right 

now. 

COURT: I'm not 

going to do it right now. 

It's a quarter of six. I'm 

tired. 

ltta. BEALE: We ask 

you to set a reasonable bond 

at this time with reference 

to the injunction. 

COURT: I'll do 

that tomorrow morning. You 

all come back to~orrow morning. 

~!R. GAF .... ~ER: Thank 

you, your Honor. 

HR. H!LLNER: ~·lha t 

............... ~~·~ 

-S.;q-

288 

•• 0 

- ; -~-

'.:. -· ,:' 

. ,.~· 

:~ -~·.:! <t.' 

0 • 0 

····.-· 
.. , . - ·~ :" 

- 1· ·.··· 

. ··: . :'~: ; 
•• ~ • 0 f, 

.. . .-:" •• t: 

I .. :.r# .• 



( 
1--

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
( 

12 

' 13 
~ 
~ 14 

~~ 15 ~ 
(; 

~ 16 

f 17 

~: 

( 18 

t 
19 

20 

~· 21 
' 

22 
~~ 
-~- 23 

-~: 
~.; 

11 I . 
' :..' 

~ ' 

~--4--•'· 

SCHNEIDER REPORTING CQ. 
STENOTYPE REJI'ORTING 

NEWII'O"T NEWs, VA. 

time would you like us? 

COURT: -Ten o'clock. 

This case is continued until 

tomorrow morning at ten 

o'clock. 

(At this-

time the hearing 

was concluded.) 
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1 VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS 

2 

3 

4 

5 

6 

7 

8 

STATE HIGh~AY CO!Ill-IISSIONER 
OF VIRGINIA 

vs. 

) 
) 
) 
) 
) 
) 

THE EDWARDS CO.J INC., ) 
a Virginia Corporation ) _____________________________ ) 

9 Stenographic report of all the testimony, 

10 together with all the motions, objections and exceptions 

11 on the part or the respective parties, the action or the· 

12 Court in respect thereto, and all other incidents during 

13 the trial or the case of State Highway Commissioner of 

14 Virginia versus The Edwards Co., Inc.J a Virginia Corporation, 

15 tried in the Circuit Court £or the City of Newport News, 

at Newport News, Virginia, on ~~rch 31, 1977, before the 

Honorable Henry D. Garnett, Judge of said Court. 

PRESENT: 

- - - oOo -

~~. Robert V. 'Beale and 
Mr. V. Southall) Attorneys 

for the Plaintiff. 

Mr. B. i·1. Millner and 
Mr. W. Glover Garner, Junior) 

Attorneys for the 
Defendant. 
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COURT: All right; 

are we ready to discuss the 

bond? 

MR. MILLNER: YesJ 

your Honor. 

COURT: All right. 

Before we get to the bond, 

I want to tell you what I 

want the decree .to show, 

among other things. 

I want the decree to 

show that the Highway Depart-

ment never complied with its 

own rules by getting the two 

est~tes for removing the 

personal property as it is stated 

in the rules. 

And I want the order 

to show that the Highway Depart-

ment never intended to move 

that personal propertJ or the 

property ruled to be personal 

by this Court from the property, 

and so stated in open Court 1 

through Counsel • 

- '5f2.-
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And, therefore, 

even 1f the Respondent, 

Edwards, had been put in a 

position where he could 

appeal in accordance with the 

rules of the Highway Depart-

ment~ it would have been a vain 

act because they had already 

determined they weren't going 

to move the personal~y. 

I want the decree 

to hold -- to show that this 

·court holds that the ruling -:­

on personal property is binding 

between the parties~ notwith­

standing the fact t~~t the re­

location is provided -- it is · 

provided that the relocation is 

a different proceeding; that the. 

issue as to what is personal 

property is the same and has been 

litigated. 

And I want the -- the 

injunction to be in full force 

and effect until such time as 

~s4~-
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the relocation issue has 

been decided by a Court pr 

competent jurisdiction. 

Unless otherwise dissolved or 

amended. 

All right, now we 

can discuss the bond. 

MR. BEALE: Before 

we discuss the bond, if the 

Court please, I'd like to say. 

this with reference to the 

comments the Court has made, 

if I may. 

We would suggest that 

the Court has misconstrued 

the comments of Counsel and 

that the decree ought not to 

show, nor did comments of 

Counsel indicate that the 

Highway Department never in-

tended to move the items. 

What Counsel said to 

the Court was we did not intend, 

my recollection of 1~ is, and 

certainly this is ;.rhat Counsel 

-·· ... • ............... J.oa, •• ., .... ~_ .... """"~ 
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intended ~o say to the Court~ 

that we did not intend to 

compensate under the Relocation 

Act the moving of those items 

as a reasonable moving expense 

until that question was finally 

decided by a Court higher than 

this one~ and further that the 

decision in the condemnation 

case by this Court as to whether 

or not that is personalty or 

realty does not determine the 

question as to whether or not 

they are entitled t~ have it 

relocated. 

COURT: That's right, 

and it was tor that reason you 

said you had no intention or 
relocating ~hem because you 

didn't accept this Court's 

decision that it was personalty. 

l4R. BEALE: No sir. 

The reason --

COURT: Anyway, we 

are through arguing about that. 

294 

. '' . '," .... 

. !: 

/• .;.• •• I 

_, .: -· 
·-.! . 

.. ., :· .. . 

. ~ '! ... ~; . 
, :"" ·: 

.• 

. . : . 

4.; ·.~ .... 
.. ;.... . 

"l. 
· .. 

... .. ~·.- ~· 



·~--· 

• 
~ 

~ + 

~ 

~­
~ t 

t .. 
~-. 
~; 

Iii" 
~-

rf.: r: 
~ 
~ 

f.: 
if 
~-

t r.-
~ 
~ 

~­
i;'"" 

j;.. 
II!" 

~ 
~~ 
"'" i 

l• 
i 
~/". 
~-:-

l 
. 

. . 

..... ., . ~ 
~.)-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

·')-
-:> 

---· -~---···-- __ ....... ____ _ 

SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 

NEWPORT NEWS. VA. 

Let's talk about the bond. 

i4R. BEALE: At any 

rate, for the racord I want 

to put into the record that 

I disagree that's what occurred 

here and that our position was 

that they're required to ex-

haust their administrative 

remedies, our position through-

out the hearing yesterday, and 

it remains the same today, is 

that they failed to do that, 

and that that's where the 

decision on whether or not the 

items are required to be relocated 

is made and not in this Court. 

COURT: I've stated 

.they have been precluded from 

exhausting their administrative 

remedy by the action or the High-

way Department, and that's what 

I've ruled and that's the end 

of that. 

Let's get along with the 

bond. 
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MR. BEALE: We, of 

course) would note an exception 

to the ruling of the Court. 

COURT: Yes sir; 

note your exception. All 

right. 

MR. BEALE: Now, on 

the bond, if the Court please, 

there is, as I understand it, 

a dispute whether or not a bond 

ought to be re~uired. You may 

prefer to take that argument 

up first because you might not 

want to hear any evidence on 

how much the bond ought to be. 

Would you rather go --

COURT: Well, I 

think all along in this case 

we have had the cart before the 

horse, and I think maybe we 

ought to get around to put the 

horse before the cart and dis-

cuss whether or not you are 

entitled to a bond. 

MR. BEALE: All 

-541-
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right~ sir. 

COURT: And discuss 
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~t."1. BEALE : All 

right~ s1r 2 our position, if 

the Court please, is that 

under 8-63 of the Code that 

we are entitled to an injunctive 

bond. 

Now, that bond, we 

suggest to you, ought to be for 

the cost of this proceeding, 

actual cost that are incurred 

by virtue o~ the Court's entering 

the injunction, plus any and 

all damages. 

I think the evidence 

and one of the prime values of 

the two items that were admitted 

in evidence before you yesterday 

on the difference between the 

in place property and the cost 

of moving those items from the 

right-of-way would be one element 

of the damage, since our position 
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is that they're entitled, 

under the Act that was gone into 

yesterday, only the value of 

the in place depreciated value 

of the items • 

And their position is 

the opposite, as I understand 

it. That they are entitled 

to the actual relocated value 

of the items, and I'm limiting 

that to those items that we~e 

put in evidence before your Honor 

that are ac·tually on the fee 

take area. 

We would also suggest 

insofar as the stay that the 

Court has granted or the condem­

nation proceeding, that the actual 

cost ought to be a part of the 

bond, and in addition to that, 

that the measure of damages would 

be the interest that the Highway 

Dapartment would have been re-

quired to pay for the difference 

between the amount sbo·~ in the 
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certificate and the amount 

or the actual award by the 

Commissioners in the condem-

nation case or in excess or 

the certificate for the period 

of time that the condemnation 

case is declared by virtue of 

the stay. 

Now, in addition, on 

the damage item for the area in 

the take, we will present evidence 

to show to you that the -- that 

the penalty for the delay of 

the contractor is one hundred 

fifty dollars per day. 

Now, as we read this 

statute, and I'm frank to say 

to the Court that it appears to 

me the better argument 1s that 

the granting of this bond is 

discretionary with your Honor~ 

but we think because of the 

dollars that are involved with 

reference to the people of the 

Con-unonwealth in .this case, that 

- 5t'o-
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it is a proper case for this 

Court to protect the interest 

of the people of the Common-

wealth by virtue of this bond. 

We know of no way 

that 1t can be protected, other 

than that) and there is some 

question in our mind whether 

or not it is discretionary. 

It seems to us that 

it says your inJunction will 

take no force and effect until 

such time as this bond is given, 

but then there's a clause following 

this which says: "Except in 

the case of a personal representative 

or other person from whom in the 

opinion of the Court or Judge 

awarding the injunction it may 

be improper to require bond." 

I think that's rather 

difficult to interpret, but we 

would auggest to the Court that 

that suggestion where it would be 

improper in cases such as a 

-5'5/ 
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personal representative or 

other types fiduciaries for 

the Court to requ!re a bond; 

so it does not give what we 

would call a wide open dis-

cretion to the Court, we would 

suggest. 

So with thatJ we would 

request that the Court require 

a bond from the petitioner 

in this matter for the injunction. 

I think it is no 

question that the amount of the 

bond is discretionary with the 

Court, and we will attempt with 

the evidence, if the Court 

reaches a point to hear that, 

to guide the Court in arriving 

at that amount. 

MR. GARNER: If your 

Honor please, we would agree 

with !1r. Beale when he said that 

he felt tha better arg~~ent in 

interpreting this statute was 

that -- the bond is en~i~ely 

_552-
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discretionary with the Court, 

because we feel that is the 

law and would agree with what 

he feels the law to be, also; 

so I think we're in agreement 

that -- the better interpretation 

of this statute would be, and 

we say the only interpretation, 

is that the bond is discretionary 

with the Cour't. 

And that's because in 

the first sentence it says: 

"An injunction, except in the 

case of a personal representative, .. 

but then it says: "or other 

person from whom, in the opinion 

of the Court or Judge awarding 

the same, it may be ioproper to 

r-:quire bond." 

So right at the beginning 

it gives the Court the discretion 

to reach a determination as to 

whether or not it feels that a 

bond should be posted. And we 

·would submit to your Eonor that 
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under the facts and the evidence 

adduced in this case~ and the 

Court's ruling thereon» that 

if there ever was a case when 

no b9nd should be required, that 

this is certainly one. 

Under the facts in 

evidence~ we're in this position, 

or our cli~nts are; through no 

fault of their own, and it would 

be most unjust, we feel, under 

the circumstances to require a 

bond to be posted based on the 

facts in this case, and we feel 

it is entirely within the sole 

discretion of the Court, as Counsel 

for the State Highway Commissioner 

has conceded is the better argu­

ment, and which we feel the 

statute clearly states, the part 

do~~ at the end of the statute 

which says that talking 

about the sixty days~ that would 

be only if the Court did require 

bond~ and I think ~hat's claar 
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from reading the statute. 

So we would ask 

your Honor to exercise the 

Court's discretion as to what 

it felt was right, just~ and 

proper under the circumstances, 

with the understanding that 

our plea would be that no bond 

would be required. 

MR. lrtiLLNER: Just 

one. Everyone is in agreement 

that it is a matter of discretion 

with the Court, and I may hav~ 

misunderstood Mr. Beale~ but I 

think we both talking about the 

same section. 8-623. I under-

.--:stood it to be 23. 6-23 is the 

.:'• 

one we•re talking about, just for 

the record, and -- in applying · 

equitable principles, the contract 

which tpey claim penalty under 

was entered into with full 

knowledge or Edwards' position 

and with full knowledge that 

they were -- no~ taking any action 

r•.: 

.. •.a, 

.. •. 

•• Jo •• 

J:··~-:. 

_:-: ·~; 

} . .. ' 

' . ~ - .·A"~~~ ~:~: =~· 
, • •· .,:t .~ ·: · if~~~~s.· 

~ ' 
• • r 

\.. .. r . 

~::.·:·-'.L ~ 

·7 ?§1~ 
'.· ...... ~:~~· \~ . 

. ~ . . . ,. 
.. ~· :-

:;.;.··.'';:' , 
. ~-.· .. _ ... ; 

.,, .:~-~: ~- .. 
. · ~ ·~--. ':. '~' 

::··:~· ; 

\ ' 



141 

1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12. 

13 

14 

15 

16 

li 

18 

21 

22 

IJ •til H~PORTING co. 

I 
:,_,I •tl.~ '.' __ , 1 ,.~ Rc~"TINo 

•··i ·' '/II /'ltlWS, VA, I I I• 

305 ------------------------------------------------------~----
to resolve the relocation 

and, therefore, as a matter 

of equity, it's untair to 

Penalize us because the pre-

dicament that the Highway 

Department finds itself in 

is one ot their Making, and 

Edwards. we respectfully submit, 

and we think the Court has held, 

has done everything that it 

can do to try to alleviate the 

situation, and the predicament 

is solely due to the fault of 

the Highway Department. 

And~ thererore~ we 

think it is inequitable to 

require any bond, Whatsoever, 

We Just -- are here to -­

assert our rights. The Court 

says we're entitled to assert 

our rights and, theretore, we 

"ould request no bond, whatso-
~ver. 

MR. BEALE: I£ Your 

•onor Please. we would Just 
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say the purpose of the bond, 

of course~ is for the pro-

tection of both parties. It's 

not a penalty bond;in the 

event the position or the land-

owner is incorrect in this case) 

then we think it calls for a 

bond for the protection of the 

people of the Commonwealth. 

We would ask you to, 

and -- I disagree that I say 

that it definitely is discre­

tionary. I think some questio~ 

whether it is discretionary, 

but we are asking you this 

morning to exercise the dis­

cretion for the protection or 
the parties involved in the 

~atter and we think that'a the 

very purpose of this 8-623; 

so we would rei~erate we request 

that you set a bond in the 

matter. 

COURT: Wellj in 

in cases of this na~ure, it 

-557 
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would seem to me that this 

is not a dispute between 

the -- ordinary dispute be-

tween two property owners or 

some individual undertaking 

to encroach upon another's land. 

In those cases we 

have always required a bond. I 

never recall 1 frankly, entering 

any restraining order where 

one is -- is restrained from 

going into a -- going onto another 

person's property under some 

color of title or something, 

without requiring a bond. 

But in this case, these 

people here are members of the· 

public~ too, and this is sort or 
a family dispute. Members of 

the public fighting each other. 

These people have a bona fide 

contention and I've so ruled 

that they have. 

Now, it jusc sc happens 

that if this injunctio~ is --

,.-553-
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is -- sticks) that ·these 

people are holding up the 

Commonwealth of Virginia in 

a matter involving what we as 

individuals would think, 

anyway, a whole lot or money. 

To the Commonwealth, or course, 

they're used to dealing in 

larger figures, but to the 

individual that's a lot or 
money·. 

And if we were to 

hold that a taxpayer or thae 

a property O\'tner cannot come 

into this Court and assert 

his rights against the Common-

. wealth and all of its resources, 

under t.he penalty or having to 

put up thousands and thousands 

or dollars in bond, While the 

CommonHealth undertakes to 

appeal the matter, would in 

effect close the doo~s or this 

Court to the average litigant 

whose property is bein~ taken 
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by the State. 

To take a person's 

property is a very serious 

thing, and the State nas to 

dot every "Iu and cross every 

11T11 before it aan take it. 

That's one of the fundamental 

bases of our society; the right 

to own and control your own 

property. 

If I were to set a 

bond in this matter, and I gave 

this a lot or thought last 

night, r1r. Beale. If I were 

to set a bond in this matter, say 

well, maybe it's not really 

discretionary in that statute, · 

then I think you could really 

~omplain if I d1d not set an 

adequate bond. If I just set 

the bond at ten thousand dollars 

or twenty tho~sand dollars, 

something of tha~ na~ure, that 

would -- just to say, well, 

we coopl1ed with ~na statute 

309 
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in setting the bond, I ·think 

you would have a legitimate 

cotlplain-c. 

I think if I -- i£ 

this were a case wherein I 

thought a bond should be 

setJ the bond would be a 

pretty good bond. I wouldn't 

need a whole lot or evidence 

in order to set this bond. 

I recognize that. --

we are holding up a major pro­

ject;. I recognize that, and 

I don't enter this injunction 

lightly. 

I say I will not close 

the doors of my Court to a pro-

perty owner of the Commonl-tealth 

when it's in here, when they're 

in here bona fidaly underta~ing 

to assert their rights or to 

protect their rights against the 

assertion of the Co~~onwealth, 

and I decline to set a bond. 

MR. BEALE: We'd like to, 

-,5kl-
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if Your Honor please) proffer 

evidence from the project 

supervisor of the one hundred 

fifty dollars a day. We 

can't agree on that amount~ 

for the record. 

COURT: \'/ell --

all right. I have no objection 

to that. What sort of bond 

were you asking, anyway? What 

bond were you going to ask? 

MR. BEALE: The amount, 

I don't think we could have ---

I think we would have just been· 

able to give the Court some 

guidelines on arriving at the 

amount of bond~ because I think 

it's --the actual amount we 

don't know how long the condemnation 

case is going to be delayed; 

so --

COURT: This is 

right. That's what I am 

talking about. 

MR. BEALE: And so 

-s~J--
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the interest --

COURT: Tha~'s why 

I was asking as ~o what --

what figure. Surely you 

must have~ overnight nave 

t~ought of some figure for 

the bond. Since you want to 

put that in the record, or I'll 

take whatever evidence you want 

to offer as to what ~he -- the 

bond.shculd be if it were 

awarded. I 1 ll accept that 

into evidence. 

14R. BEALE: Our 

request~ the amount of the 

bond was seventy-five thousand 

dollars. What we ware going to 

indicate to t~e Court w~s that 

the measure in order for ~ne 

Court to arrive at tne amount 

of the bond would. have been 

those i~ems previously ~ent1oned 

to you, along with the evidence 

of the project supervisor that 

the penalty for each dayrs 

-5" 3-
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delay on the project to 

the contractor is one hundred 

fifty dollars per day. 

Now, we can offer 

Hr. Trask .. 

COURT: Is that 

written in the contract? 

}1R. BEALE: Yes 

sir. 

MR. r--IILLNER: Your 

Honor, the only point would 

be if that part -come·s in to 

which we object, we think tha~ -

it should also come in the fact 

as to the -- the contract being 

entered into~ we assume, some 

four or five or six months ago; 

long after Edwards had filed 

for relocation. So that anyone 

looking at the record would 

know the full facts as to when 

the contract was entered into. 

MR. BEALE: We don't 

object to that. 

1'-'!R. I·,liLLNER: And 

,-.--""' ---~ 
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that -- if 1t can be stipulated 

that the contract was entered 

into on what date. 

MR. R. J. TRASK: September 

27th was when the work started. 

MR. ltiiLLNER: The 

contract was entered into on 

or about September 27, 1976? 

MR. R. J. TRASK: Yes. 

MR. MILLNER: Provides 

for how many days completion? 

MR. R. J. TRASK: 180 

days, 

I~. MILLN&~: 180 day 

contract. 

COURT: Well, I think 

these people I think ~he 

Commonwealth is entitled to 

put into the record --

!VIR, i.,liLLNEn: All right , 

sir. 

COURT: ~{hat they feel 

the damages will be, because 

they -- they have a right to 

request seventy-five thousand 

314 
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dollars. As a matter or fact, 

I'm surprised that they only 

requested seventy-five thousand. 

I thought it would be higher 

than that. 

MR. BEALE: And we 

note an exception to the ruling 

in denial --

COURT: Let the 

record show he was sitting 

in the congregation. 

l11R. BEALE: We note-

an exception to your lionor•s 

ruling on the denial of bond 

and suggest that the better 

interpretation of the statute 

in this case would be that a 

bond ought to be granted whether 

or not it is discretionary in 

the Court and would submit for 

the record that it is not 

discretionary. 

COURT: Yes sir. 

All right; now, I'll allow you 

to put on your ev1denceJ if 

-5~~-
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you like~ or you can rely o~ 

your statem~nts, whatever you 

want to do. 

I think everybody 

would have to agree -- I think 

everybody would have to agree 

certainly it would be costly 

in all probability to hold up 

this proj eat. \'ie can agree on 

that. 

ROBERT J. TRASK, being duly sworn 1 

called as a witness on behalf or the Plaintiff~ testified 

as follows: 

DIRECT EXAMINATION 

BY MR. BEALE: 

Q State your name, please. 

A My name is Robert J. Trask. 

Q What is your position with the 

Highway Department, Mr. Trask? 

A I'm the inspector in charge ot the 

31t 
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R. J. TRASK- DIRECT 

1 23rd Street imp~ovement. 

2 

3 in that matter? 

4 

5 

6 contract passed? 

7 

8 

Q 

A 

Q 

A 

Q 

Are you familiar with the contract 

Yes, I am. 

Has the completion date for that 

Yes, it has. 

Now~ the contract, I bel1eve 1 was 

9 entered into around the latter part of September~ is that 

10 correct? 

11 A The notice to proceed to the 

12· contractor was on the 27th of September, 1976. 

13 MR. GARNER: Can we 

14 have the contract we're talking 

15 about? The contract speaks 

16 for itsel.f. 

17 MR. BEALE: I don't 

18 thinlt 

19 COURT: I'm sure 
20 they don't have it. 
21 

22 the completion date of the 
23 contract, the time period? 
24 Mn. GARNER: 

wo~ld like, for the record, 

317 
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R. J. T?~SK- DIRECT 

to except on the basis that 

all or this testi~ony is 

nothing but hearsay and the 

contract would speak for 

itself, and I object to all 

or this testimony on the 

grounds it is hearsay. 

really don't think your 

objection is well taken, Mr. 

Garner. This is -- just 

trying to determine for the 

~enefit of the Court how 

much the bond should have 

been. They don't really 

have to do this. 

They coald stand and 

represent we claim we're 

damaged -- we will be damaged 

in the sum of half a million 

dollars if they wanted to. 

We all know that it's going 

to be costlyJ as I said. We 

know that. I didn't er.ter 

this injunction lightly. I 

-S6t(-
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-57o-

R. J. TRASK-

1 understand this. 

2 BY MR. BEALE: 

3 What is the -- Mr. Trask, is it 

4 180 day completion date? 

5 A Yes sir, it is. 

6 Q What is the per day penalty 

7 amount on this contract for each day that it goes over? 

8 A One hundred fifty dollars a day. 

9 MR. BEALE: That's 
10 all we have, your Honor. 

11 

12 CROSS EXA14INATIOU 

13 

14 BY ~·1R. 1~ILLNER: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

·J--il 

Q Mr. Trask, under the normal way 

of letting contracts, is there not a state statute or 

regulation of the High\'lay Department that the right-of-way 

is supposed to be clear be£ore any contract is let? 

A I'm not familiar with right-of-

way matters. 

Q You don't know anything about it? 

A No sir. 

Q Do you know when the contract 

was let? 

I know when the notice to proceed 

319 
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R. J. TRASK- CROSS 

COURT: I thought 

this was a contract of --

of clearing the right-of-way. 

This is 

1•1R. BEALE; Yea, 

it is. 

COURT: How could 

the contract how can the 

right-of-way be cleared before 

any contract is let? It is 

a contract to clear the rignt-

o£-way. I don't understand 

that. 

MR. BEALE : I think 

he's referring to the statute 

that says that the title has 

to be vested~ all the certificates 

have to be filed prior to letting 

the contract. That's how I 

understand the la~ on that 

point. 

:IJR. l'vliL~~·iER: Is your 

contract --

COURT: F.e's done 

that. You have already done 

- !5 71-
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R. J. ~RASK- CROSS 

all that. The titl~ has 

passed. I don't think 

there's any question about 

that. 

1'-IR. GARNER: Is this 

the contract for the road 

or clearing the right-o£-

way? 

COURT: I thought 

they were talking about 

coming in there with torcnes 

and cutting that trestle in 

two is what lair. Beale had 

threatened he was going to 

do when he was in Court the 

last time~ and that's what 

I thought we were talking about. 

~·IR • MILLNER ; The 

contract is involved hith an 

underground sewer line? 

A The con~~act I'm speaking of 1s 

for the constructio~ of the road, the installation or storm 

sewers and for the demolition or certain buildings within 

the right-of-way. 

COURT: You're not 

32 
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R. J. TRASK- CROSS 

going to construct any road 

~ithin 180 daysJ are you? 

-S73-

A That was the intention, yes sir. 

~1R • IvliLLNER: Do 

you know of yo~ Ow"ll knO\'lledge 

whether there has been some 

periods that -- extensions 

have been granted or requested 

bY. the contractor due to the 

weather condition? 

NR. BEALE: We would 

concede there has been delay 

because of weather. We're 

merely talking from the day the 

Court issued the 1njunce1on of 

one hundred fifty dollars a 

day. 

COURT: You really 

weren't. You were talking 

about overall .. 

l~R. BEALE: !io., 

we're not talking about any-

thing that's gone in the past 

prior to this Court's entry 

of the injunction. Our 

322 



1 

2 

3 

SCHNEIDER REPORTING CO. 
STI:NOTVPI: REPONTING 

NEWPORT Nt:WS. VA. 

R. J. TRASK- CROSS 

measure of the-delay were­

late from yesterday forward. 

COURT: All right. 

4 BY NR. MILLNER: 

5 Q Did the contract have a provision 

6 in it for removing the railroad siding and the coal 

7 conveyor system or Edwards? Was that a part of the contract? 

8 A No sir. The only part of the 

9 contract that had to do with Edwards Company~ there are two 

10 buildings located on the Edwards Company, and the contract 

11 that I am speaking of had to do with the demolition ot 

12 those buildings. 

13 

14 

15 

16 

17 
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Q 

tract that you are 

A 

Q 

All right, sir, so then the con-

who is the contractor~ by the way? 

Peninsula Engineering Company. 

All right, sir, so then Peninsula 

Engineering would not be involved in removing the railroad 

siding or the coal conveyor? 

A That's correct. 

Q Do you know of any contract that 

has beer. let by the State Highway Department ror removal 

of those? 

A No~ to my knowledge. 

Q Who do you anticipate will remove 

this? 
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A 

Q 

R. J. TF~SK- CROSS 

I have no idea. 

Is it the respons1bili~y of the 

3 Peninsula Engineering? 
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A No~ it's not. 

}ffi. MILL~ER: That's 

all. 

l'IR • BEALE : No 

further questions. 

COURT: Thank you~ 

sir. 

Iv!R. BEALE: Thank 

you~ your Honor. 

COURT: You're 

welcome. Who is going to 

draw the order? 

MR. l4ILL!-TER : I 

assume we'll prepare the 

order. 

COURT: When are 

you. going to have it do~m 

here? 

MR. MILLNER: W~'ll 

HR. BEALE: F.e's 

working on the order on yesterday, 

too, as soon as he can. We're 

324 
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going to have a problem. 

It's going to be some few 

days before we can get the 

record, anyway. We'll get 

together with you on the 

decree. 

COURT: All right. 

What r·am trying to determine 

now is whether -- we are in 

any understanding about the 

damages, if any, running from, 

starting today, or from the 

date we enter the order. 

This is -- is what I want 

to -- to clear up. 

r4R. BEALE: I would 

think we should put the date 

in the order. 

COURT: All right. 

I think it should start fro~ 

today, because you were supposed 

to start today; that's wnat 

you represented to me yesterday. 

Is this right? 

MR. BEA~E: Yes, 

,.,-57?-
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that's fine; today. 

(At this 

time the case was 

concluded.) 

- - - oOo - - -
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CERTIFICATE OF COURT REPORT"'J:.R. 

We, Halcyon R. Jones and Morris Schneider, 

hereby ~ertify that we, having- been duly sworn, were the 

Court Reporters in the Circuit Court for the 

City of Newport News, at Newport News~ Virginia, on March 

30, 1977 and March 31, 1977, respectively, at the time 

of the hearings herein. 

We further certify that the foregoing tran­

script is a true and accurate record of the testimony and 

other incidents of the hearings herein. 

Given under our hands this _______ day of 

-------·' 1977. 

MORRiS SCHfu:!Ibr.!_it, court Reporter 

- - - oOo -

327 



1 

2 

3 

4 

5 

6 

, .7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

---··--------

--51?-

SCHNEIDER REPORTING CO. 
STENOTV~£ REPORTING 

NEWPORT NEWS. VA. 

CERTIFICATE OF COUNSEL 

Final judgment in the foregoing matter having 

been rendered on the ___ day of ---------' 1977 

the Attorney for the Plaintiff and Counsel for the 

De~endant hereby affix their signatures to the· foregoing '~t;:~;~ 

transcript of testimony and other incidents of trial to tpe 
··--.:. ').~!~ 

end that the same may become part of the record on appeal. 

Given under our hands this day of. 

--------' 1977. ..;: . ..; 

By: 
~~----~~~~~~~~----~ Attorney tor the De:tenaant 
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