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Mr. Bushnell: Judge, consternation -- a life without 

consternation is not worth living. When are we gonna be here? 

Court: Well, I don•t know. Whenever 

I am back. And you are on bond, 

aren•t you sir? I have asked you 

before. Who is on your bond? 

A. I don•t understand the question -- who is on my bond? 

Court: Yes. 

A. My mother posted the bond. 

Court: Okay. How much is it? 

Clerk: Patricia Ann McAlevy, a thousand dollars. 

Court: Secured? 

Clerk: Yes sir. 

Court: Fine. 

Court Reporter: I have forty five minutes on November 25th. 

Mr. Bushnell: I'll bet we could do it in forty five minutes. 

Court: Yeah, we can do it in forty five 

minutes. I mean, the guy is going to 

get on the stand and say, "This is what 

it is worth." 
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Mr. Bushnell: Yeah. 

Court: All right. Let's try that. What is 

that? 

Court Reporter: November 25th at 9:15. 

Court: When is Thanksgiving? 

Court Reporter: The 27th. 

Court: I think I am gone on -- aren't I 

gone? I am leaving Wednesday. 

Court Reporter: You are here on Tuesday. This is Tuesday. 

Court: Tuesday? Okay. 

Mr. Solomon: What time? 

Court: 9: 1 5. 

Mr. Solomon: Judge, I have a-- I have Toby Wright in-- no, 

that is General District Court in Patrick County that morning. 

Court: So that won't work for you. 

Mr. Solomon: I am sorry. I thought initially that was in Circuit 

Court up there, but this is General District. 

Court Reporter: December 16th at 9:00. 

Court: December 16th, 9:00? 

Mr. Solomon: Yeah, that is fine. 
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Court: Okay. We will have you sign 

to be back then. I will continue yom 

bond to that time. And you can go 

over the report. I will note it is 

continued on a joint motion. You can 

go over the 299.1 report, do whatever 

you want to do, whatever witnesses 

you need to prepare, for value. Mr. 

Bushnell, you can have yours here. 

Mr. Solomon: Judge, I take that back. That is not going to 

work. I think I have General District Court in Henry County that day. This 

is a couple of days out of date, but I just had a case that was continued to 

December 16th that I hadn't put . . 

Court: How about a different time on 

that day? Do I have different times 

available [to court reporter]? 

Mr. Solomon: Are you here in the afternoon or not? 

Court: I don't know. 

Court Reporter: You are full. 



110 

Mr. Bushnell: What case do you have m General District 

Court? 

Mr. Solomon: It is a couple of cases, I know. They are not on 

here. They are fairly new. They just came into the office. Why I say that is 

because I just had to give a case . . . 

Mr. Bushnell: Judge, can I call Phil Gardner and see where we 

are going on this Hite case, cause it sounds like that is just perfect on the off 

chance. 

Court: Well, let's just go ahead and set 

it then. But if that case is going to go -

- from everything I have heard about 

it in Patrick, then I am not going to 

hear his that day. If it turns out it is 

going, I am not going to try to do this 

sentencing and get an hour behind on 

the case that is going to take us six or 

seven hours. 

Mr. Bushnell: Absolutely. 

Mr. Solomon: What is the date, judge? 

Court Reporter: November 17th. 
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Court: Okay. Nine o'clock. 

Mr. Bushnell: All right. And I am going to try to fmd out as 

soon as possible and let the court know. 

Court: Okay, and if it turns out that 

that case is going to go down and be 

continued, that is great; then that is 

when we will do it. But if it turns out 

that the Hite case is going, I think it is 

pretty Byzantine that we will have to 

continue this further into the new 

year. 

Mr. Bushnell: That is fme with me. 

Mr. Solomon: That will work. 

Mr. Bushnell: The defendant would need to be here, either to be 

sentenced or to be recognized back sometime after the new year. 

Court: That is right. 

Mr. Bushnell: All right. Thank you, judge. 

Court: Yes sir. 
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Court: Good afternoon to everyone. 

We are here for the sentencing of Mr. 

Victor Ray McAlevy. This was 

continued once, because we had a 

299.1 question or problem. I think 

there was some information in the 

Victim Impact Statement and it was 

delivered perhaps not in terms of 

statutory timeliness. And that is where 

we are. Mr. Smith is here for the 

Commonwealth; and in the interim, 

evidently Mr. Cannaday, he has 

retained you to represent him in his 

sentencing? 

Attorney Michael Cannaday: Judge, the record would indicate 

he was previously represented by Mr. Steve Solomon of the Public 

Defender's Office. 
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Court: Yes, the P .D's. Office. 

Mr. Cannaday: And Mr. Solomon, of course, is no longer 

practicing law in this jurisdiction. 

Court: That is true. 

Mr. Cannaday: And when he left, Mr. McAlevy came to me 

and retained my services for this hearing in this case. And there is an order 

showing it. 

Court: Very good. All right, so then, I 

will state for the record again that I 

have the Pre-Sentence Report; date 

prepared September 23, 2003. Ms. 

Napier did that. I have the Sentencing 

Guidelines. 

Mr. Cannaday: It is probably my fault, judge; but I don't have 

those Guidelines. If I could borrow Ms. Napier's or Mr. Smith's for about 

thirty seconds. 

Court: Well, let's see here. I have a set 

-- let's make sure we give you the 

right set. Well, I have one set dated 

1123/03 and then another set that 
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appears to be typed. Which is the 

correct set? 

Probation Officer Napier: The typed attached ones. 

Court: Okay. The typed attached ones. 

And they suggest a sentence range of 

zero-eight to one-nine; mid point one­

two. 

Mr. Cannaday: That is what I am getting. 

Court: Okay. Then you take a moment 

and rev1ew those please, Mr. 

Cannaday. 

Mr. Cannaday: Apparently there was one prior. 

Mr. Cannaday: Yes sir. 

Court: There is a prior set that shows 

one day to six months. 

Court: I mean, we need -- before we 

get started, I think we do need to 

come to an agreement which set 

would be applicable and which is the 

correct set. 
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Mr. Cannaday: I was going to call her for that purpose. 

Mr. Cannaday: Yes sir. 

Court: Okay, and I will call her as 

well and we can go through that. But 

at any rate, I will note for the record 

that I have reviewed both sets of 

Sentencing Guidelines and will 

consider them for their presumptive 

and statutory effect. At this point, we 

are operating from the typewritten set 

that has the range that I just described 

for the record. Certainly you are 

entitled to explore that and question 

the accuracy. And· if it turns out that 

they are incorrect or wrong, then we 

will go by the correct guidelines. 

Court: And I have also read the Pre­

Sentence in its entirety and will 

consider it in setting sentence. And I 

have reviewed once again, the 299.1 
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statement. Now, Mr. Cannaday, did 

you get all those documents? 

Mr. Cannaday: Yes sir. They have all been made available. I 

just hadn't -- wanted to make sure we were on the right Guidelines. 

Court: And is everything timely? 

Mr. Cannaday: Yes sir -- appears to be, sir. 

Mr. Cannaday: Yes sir. 

Mr. Smith: Yes sir. 

Court: All right. And you have gone 

over them with your client? 

Court: Everything timely for you, Mr. 

Smith? 

Court: All right. Then we will call 

Ms. Napier and have her sworn in. 

[witness sworn by court] 

Probation Officer Kelly Napier. having been first duly sworn, 

testified as follows: 

Court: And I guess before we get 

started with her, the issue that brought 

us here, or that lead to the case being 
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continued, I suppose, was the 299.1 

statement, and is there any agreement 

or do we still have a debate about that, 

in terms of the restitution amount? 

Mr. Cannaday: I have a witness on that, when the time comes. 

Court: Okay. That is fine. I just 

wanted to ask. 

Mr. Cannaday: Well, I have an attempted witness anyway. 

Questions by the court: 

A. No sir. 

Court: Very good. All right, Ms. 

Napier, any update to the report? 

Court: All right. Questions? We will 

start with the Commonwealth. Do you 

have questions? 

Mr. Smith: I have no questions. 

Court: Questions, Mr. Cannaday? 

Questions by Mr. Cannaday: 

Q. Mam, you are the preparer of this report. There was a prior 

Sentencing Guideline prepared; correct? 
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A. Yes sir. 

Q. Does it indicate -- can you explain to me, I guess, why it 

went from six months up to basically eighteen months? 

A. In all honesty, the Guideline dated January 23, 2003 --that 

was completed by Derrick Redd. As the court is aware, a Guideline that is 

from the onset of indictment. Mr. Redd does not have the benefit of a 

complete and thorough prior record at that time. With the request of a Pre­

Sentence Report, a complete and thorough record check was done; and the 

Guidelines reflect his prior convictions, in relation to that. 

Q. How long ago were the prior convictions? 

A. The California convictions in '85. It is noted on page 10 

and lOA in this Pre-Sentence Report, Franklin County General District 

convictions in 1999; an Ohio conviction -- they all occurred prior to his 

appearance for this conviction. 

Mr. Cannaday: That is fine. I understand. Yeah, '85. And when 

was the Ohio conviction? 

A. The Ohio conviction was on December 6th, 2001 -­

endangering children. 

Q. The larceny charges? 

A. The burglary in California, 19 . 
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Q. '85. That appears to be the one that was omitted previously? 

A. Probably so. 

Q. Okay. Are you aware of whatever just showed up on NCIC 

then, when it would have been run through this? Is that what happened? It 

wasn't on the prior reports, because of age. 

A. I cannot speak as to the previous NCIC; but I had my 

secretary run an updated and it did reflect on mine. 

Q. Right. I~ showed up on yours? 

A. Right. Yes sir. 

Mr. Cannaday: Thank you, mam. 

Mr. Cannaday: No sir. 

Court: Any other questions? 

Court: All right. And thank you, Ms. 

Napier. Any evidence from the 

Commonwealth? 

Mr. Smith: I have no evidence, your honor. 

Court: Okay. Defense evidence? 

Mr. Cannaday: Judge, I don't on the report; but on the 

restitution question, I do have a witness that I would like to call, if I may. 

Court: Sure. 
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Mr. Cannaday: Patricia McAlevy, please. 

Patricia Ann McAleyy. being called by the defense, being flfSt 

duly sworn, testified as follows: 

Questions by Mr. Cannaday: 

Q. Your name is Patricia McAlevy? 

A. Yes it is. 

Q. And you are the mother of Victor Ray McAlevy, the 

defendant in this case? 

mam? 

A. Yes. 

Q. What is your normal mailing and residence address, please 

A. 600 Crows Nest Road, Bassett, Virginia. 

Q. Do you live in Henry County? 

A. Yes sir. 

Q. What relation were you, or are you-- were you to the man, 

the gentleman who died, who owned the property in this case? 

A. My brother. 

Q. What was his name? 

A. J. C. Keys. 
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Q. Had you had occasion to be in the presence of Mr. Keys in 

the fall before his death- in autumn, before he died in January or ~ebruary, 

whichever month it was? 

A. Yes. 

Q. Tell us the circumstances under which you were, and where 

you were and the circumstances. 

A. Well, he was living with me at the time and we went over to 

the property that he farmed and that is where he kept his tools and his fann 

equipment. 

Q. Is that -- the farm equipment also? 

A. Yes. 

Q. All right. Go ahead, please. 

A. And he went with me over there one day to feed my horse 

and we came up by the stuff and I said, "Where is all the stufr? Where did all 

your tools and everything go?" And he said, "They went where I wanted 

them to go; not where other people wanted them to go." 

Q. And this was in? 

A. October. 

Q. And he died? 

A. January. 
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Q. Do you, of your own knowledge, know what tools they were 

that he was talking about? 

A. No. That - I'm sorry. I couldn't. 

Mr. Cannaday: Okay. Answer for Mr. Smith. 

Mr. Smith: I have no questions. 

Court: Thank you, mam. 

Mr. Cannaday: I am going to call the defendant, for purposes 

of this question. 

Court: Pardon me? 

Mr. Cannaday: For the purpose of the restitution issue only. 

Court: All right. He testified at trial, 

if I am not mistaken. 

Mr. Cannaday: Okay. That is fine. [defendant sworn by court] 

Victor Ray McAlevv, the defendant, having been first duly 

sworn, testified as follows: 

Questions by Mr. Cannaday: 

Q. Mr. McAlevy, it is on the record that they recovered the 

farm equipment and the machinery and things from the possession of Mr. 

Swain? 

A. Yes. 



TESTIMONY OF VICTOR RAY MCALEVY 

123 

Q. Besides the items that went to Mr. Swain, did you dispose of 

any other items? 

A. No sir, I did not. 

Q. The air hammers, the air·· whatever it is-- and all that stuff 

that is missing was gone beforehand; is that what you are saying? 

A. Uh, I suppose so. I didn't have any. I never touched any 

tools. 

Mr. Cannaday: All right sir. Thank you. Answer for the 

Commonwealth. 

Questions by Mr. Smith: 

Q. So if I understand what you are saying, you have no idea of 

what happened to the air: chisel, the air wrenches and socket sets and all that 

sort of thing? 

A. No sir. I wasn't even aware they were there. 

Mr. Smith: I see. I have no further questions. 

Mr. Cannaday: Come down. 

Court: Thank you. 

Mr. Cannaday: That is our evidence on that issue, judge. 

Court: All right. 
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Mr. Smith: I would like to call Mr. Randolph Keys to the 

Court: Mr. Keys, I need to swear you 

in please. Raise your right hand and 

good afternoon to you. [witness 

sworn by court] 

Randolph Keys. having been called by the Commonwealth, 

being first duly sworn, testified as follows: 

Questions by Mr. Smith: 

Q. You are Mr. Randolph Keys? 

A. Yes lam. 

Q. Mr. Keys, I believe the evidence in this case was that all the 

major items were recovered that were stolen from you, with the exception of 

some tools; is that correct? 

A. That is correct. 

Q. What kind of tools are we talking about here? 

A. Well, it was an air impact - it was two air impact wrenches. 

One of them was like they use when they change your tire in a tire shop. 

One of them was a small one. There was a disc -- an air disc grinder and an 

air drill; numerous sockets and ratchets and wrenches and screwdrivers, etc. 
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Q. You estimate a value, I believe, of between five hundred 

and a thousand dollars; is that correct? 

A. Yes sir. 

Q. And did you ever find any of those or recover any of those 

anywhere? 

A. No I did not. 

Mr. Smith: Thank you. I have no further questions. 

Questions by Mr. Cannaday: 

Q. These items were on your brother's farm or the farm he was 

farming? 

A. They was on the farm we had leased; yes sir. We have got it 

leased. 

Q. And they were in his possession, up until the time he died? 

Or he had access to them up until the time he died? 

A. Yes sir. 

Q. You heard your sister -- I assume she is your sister also -

Ms. McAlevy? 

A. Yes sir. 

Q. You heard her testify? 

A. Yes sir. 
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Mr. Cannaday: All right. Thank you. 

Court: Thank you sir. 

Mr. Smith: That would be all our evidence, your honor. 

Mr. Cannaday: No sir. 

Court: Okay. Any rebuttal? 

Court: Well, I have two issues and the 

first one that we carried over, is the 

issue of restitution. Does anybody 

have any suggestions on that? Mr. 

Smith? 

Mr. Smith: Your honor, I think the evidence is quite clear that 

all these tools were missing and the estimate was five hundred to a thousand. 

I think certainly five hundred is a low end estimate for the type of tools that 

were described here. 

Court: Well, I don't know that I have 

the tools pinned to him. I have the 

fann equipment that the person took; 

and then Mr. Swain had. Isn't that the 

issue? 

Mr. Cannday: That has all been recovered, judge. 
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Court: I understand. That is why I am 

asking. 

Mr. Cannaday: There would be no restitution to that. 

Mr. Smith: My understanding is that the only issue is the tools. 

My understanding was, that the only question about restitution was the 

restitution as to the missing tools. 

Court: Well, it may or may not be. I 

mean, I don't know that, at this point -

- I mean it is an interesting comment 

his mom made and I am sure you may 

argue that -- "that the tools went 

where I wanted them to go.'' But we 

don't know which tools they were. 

And the bottom line is that he was -­

the fulcrum of this case, as I 

understood it, was the farm equipment 

that was pointed out, that Mr. Swain 

picked up. And then we had the really 

interesting legal issue that I decided 

with the Commonwealth on. But as 
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far as I know, in this case, we never 

put any of the tools in his hand, did 

we Mr. Smith? They just disappeared 

at some point. 

Mr. Smith: I think that is correct. They disappeared at the same 

time the machinery disappeared. 

Court: So I convicted him of taking 

the machinery. Okay. So the 

restitution is going to be zero at this 

point. And the parties will be left to 

their civil remedies for that. Then that 

brings us to the sentencing issue. 

Now, there IS no burden in 

sentencing. I will give you the last 

word, Mr. Cannaday, and hear from 

Mr. Smith first. 

Mr. Smith: The only comment I have, your honor, is I think 

that considering Mr. McAlevy's record, a record of larceny from back in 

1985, I think the Sentencing Guidelines are certainly not in any way, shape 



129 

or form, too lenient in this case -- I mean, not too severe in this case. If 

anything, they may be too lenient. 

Court:Thankyou.Nrr.Cannaday? 

Mr. Cannaday: Judge, the reason I called the Probation Officer 

was to point out to the court that it has been some seventeen or eighteen 

years since all that larceny in California problem. Yes, he has had some 

trouble since then. But it has been a while over that matter. The purpose of 

this would appear to either be to punish or to rehabilitate. I am not sure 

rehabilitate is a good word. Restitution is at zero. So the questions now 

becomes what type of punishment is proper for Mr. McAlevy under the set 

of circumstances in this case. I know this court's position on larceny. I know 

that if you steal, and this court tries the case, you are going to get some 

period of time in jail. I understand that. I don't have any problem with that. 

But I do· believe, that under the facts and circumstances of this case, it calls 

for the minimum, rather than the maximum. The property was recovered. 

Mr. Swain returned everything he had. And the decedent-- you know, this 

whole case, still revolves around the. fact that the other Mr. Keys is 

deceased. We are unable to really get to that end of it. And I would ask the 

court to consider at most the low end of the Guidelines; but I would suggest 

to the court that a few months in jail, thirty days, ninety days, six months in 
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jail active sentence, would be very much in keeping with the facts of this 

case. 

Defendant: No sir. 

Court: All right. Thank you. Mr. 

McAlevy, you have the right of 

allocution. You have the right to 

speak before you are sentenced. Is 

there anything else you would like to 

say? Any reason you know of that I 

should not pass sentence? 

Court: If you would please stand 

while you are sentenced. In analyzing 

the case, it appears, Mr. McAlevy, 

that you have four prior thefts, before 

coming here today. You had a 

burglary in 1985 in California. You 

had a petit theft in 1989 in California. 

And in 1989, in California, you had 

another burglary and a probation 

violation. Then in 1999, you had a 
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petit larceny in Franklin County, a 

destruction of personal property in 

Franklin County in 1999. In 2001, 

you had an endanger children charge. 

There are some other things on your 

record, but those are the prior theft 

events -- four bites at the apple before 

coming here today. I think the 

Guidelines are pretty much in keeping 

with your record and the nature of this 

offense. I am going to sentence you to 

five years in the penitentiary. Four 

years will be active. One year will be 

-- excuse me. Four years will be 

suspended; one year will be active. 

You will have a $250.00 fme and 

restitution is set at zero. Three years 

probation. You have one year to serve 

active and agam, four years 
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suspended. Do you understand your 

sentence? 

Court: Now the interesting question in 

this case is bond. There is hon~stly in 

my mind, an interesting legal 

question. Mr. Smith did a very 

thorough brief. I did my research. 

There were actually two issues I 

believe we had, Mr. Smith. I ruled 

against the Commonwealth on one 

and ruled for the Commonwealth on 

the other. And basically, it is whether 

you can have sort of imputed 

asportation. It is a really interesting 

question and I did my research and 

came to the same conclusion that the 

Commonwealth did. Now, I don't 

know anything. What is his bond 

status now? 
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Mr. Cannaday [to defendant]: Are you on your own 

recognizance or did you get somebody to sign your bond? Who is on - who 

signed your bond? His mother, apparently. 

Court: How much is the bond? 

Defendant: A thousand dollars, I think. 

A. Yeah. 

A. D & J Machine Shop. 

A. Yes sir. 

Court: So it is a thousand dollar 

secured bond. And as I sort, do you 

work, Mr. McAievy? 

Court: Where are you working ? 

Court: Every day? Is that Mr. Swain? 

Court: And you work there every day. 

I don't seem to remember him saying 

that. 

A. Yes sir. Well, I haven't been- I was scheduled for surgery 

on my foot, so I haven't been working the last two weeks. 
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Court: Okay. So you haven't worked 

in two weeks. And does he pay you 

on the books or off the books? 

Court: Yes which? 

Court: He pays you on the books, so 

he is taking out money and that sort of 

thing? 

Mr. Cannaday: Social Security and taxes. 

A. Oh yeah, yes. 

A. Yes. 

A. About six years. 

Court: Okay. So you have a job with 

him and you live with your mother? Is 

that right? 

Court: And how long have you been 

in this area? 
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Court: About six years. Okay. Do you 

have family elsewhere? 

Court: Okay. What is the state's 

position? 

Mr. Smith: Your honor, I don't have a problem with him 

remaining out on bond. This is obviously a non-violent type of offense. I am 

just wondering if maybe two thousand dollars would be maybe a more 

appropriate bond for an appeal. I don't know if that would be a problem with 

his mother, who is on his bond. I don't know why that would be any 

problem. 

Court: As I understand, the issues that 

I am supposed to analyze by case law, 

even if he appeals -- I mean, is he 

planning to appeal? 

Mr. Cannaday: I don't know, judge. 

Court: Why don't I go ahead and set 

an appeal bond. And the issues are, as 

I understand them,· are basically many 

of the same issues. I do take into 
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account the nature of the offense, 

which Mr. Smith notes is not violent. 

I am also required to consider the fact 

of his conviction. He was convicted, 

but there is -- this isn't the case where 

he came in and plead guilty and was 

found guilty. There is a viable appeal 

issue there. His ties to the area, which 

would be his -- he lives with his 

mother, I guess. 

Court: I don't know that he has any 

ties anywhere else. The nature and 

circumstance of the offense. Nothing 

to set that apart. His vocational tie 

here. He says he is working or he has 

a job with Mr. Swain. So when you-­

and then his danger to the community, 

himself or others -- doesn't seem to be 
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- I mean, he does seem to have a real 

problem stealing. 

Court: So I think what I am going to 

do is, I am going to set his bond at 

two thousand, secured. With the 

understanding that you have weekly 

contact, as a bond condition, with Mr. 

Cannaday, your attorney; that if you 

change addresses, you let Mr. 

Cannaday know. And I assume your 

mother will still stay on your bond, 

and you are to remain there and not to 

leave this state. Is that clear? 

Court: Then -- he may appeal and he 

may not. That is up to him. 

Mr. Cannaday: I am going to go find out, judge; because if he 

does, he will need to get another counsel. 
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Court: Yeah. So that is totally up to 

him. 

Mr. Smith: .And I assume, if he doesn't appeal, he needs to tum 

Mr. Cannaday: Yes. He is going to turn in, one way or the 

Court: Yeah, I mean, right now he 

will have to tum in. 

Mr. Cannaday: Ifl might take him to one of the side rooms. 

Court: Sure. 

[defendant and counsel confer in a side room off the courtroom] 

Open court continues: 

Court: The record should reflect that 

we are back on the record on Mr. 

McAlevy's case. Mr. Cannaday spoke 

with him after his conviction. He was 

sentenced to five years. He had four 

suspended with one active; a fme; 

three years probation. And I informed 

him of his right to appeal this court's 
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decision to the Virginia Court of 

Appeals. And Mr. Cannaday, you 

have advised him that he has that right 

also. 

Court: And you indicated that you 

were hired just for this. 

Mr. Cannaday: For this hearing only, sir. 

Court: And additionally that you were 

not retained for the appellate case, nor 

did you wish to be. 

Mr. Cannaday: That is correct, sir. 

A.No. 

A. No. 

Court: And Mr. McAlevy, if you 

would raise your right hand. 

[defendant sworn by court]. I need to 

ask you some financial information. 

Do you have any money in the bank? 

Court: Do you own any land? 
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Court: Do you own a motor vehicle? 

Court: Do you own any personal 

property of significant value? 

Court: Do you own any stocks or 

bonds? 

Court: And do you have any income 

source at aJl? 

Court: But you are not working, you 

told me. You hadn't worked in two 

weeks. 

A. Yeah, cause of my foot. 

A. Yes. 

Court: All right then, and prior to this, 

you qualified for court appointed 

counsel? 
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Court: Then I will note you qualify 

for court appointed counsel. I will 

appoint Ms. Kim Belongia to 

represent you on your appeal. And 

we will notify her and she will be in 

touch with you. Well, let me just tell 

you, as a point of interest. A lot of 

times, people who are in your 

situation are really concerned, 

because their lawyer doesn't get a new 

trial or spend a whole lot of time 

talking with them. It is done totally on 

the record. You don't go to court 

again. It is basically a review of the 

record and paper work. So don't be -

she will probably speak to you, but 

please don't be alanned if she, you 

know, she can explain the appellate 

process, but what I am saying is, that 

you don't go have another trial. The 
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higher court just reviews the legal 

issues and my findings to see if it is 

right or wrong. 

Defendant:·Right. Mr. Solomon had went over that with me. 

Court: Oh good. All right. If you do 

appeal, once you file that appeal, then 

you are eligible for an appeal bond 

and I have already set that bond as 

two thousand dollars with surety and 

the conditions that I had highlighted. 

And that will be a new bond and your 

mom or anyone else can go on it, or a 

professional surety for that matter. 

Defendant: Does she just go through the same thing that she 

had went through to bond me out this time or something? 

Court: Pretty much. There are some 

different conditions this time. I mean, 

she has to have -- to give either two 

thousand in cash or four thousand 

worth of property. 
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Court: And then you have to stay 

there; you can't leave the state; and 

you have to stay in touch. And since 

Mr. Cannaday will not be your 

lawyer, I think I will just change that 

bond condition to stay in touch with · 

Ms. Belongia, call her every week and 

let her know where you are and what 

you are doing. 

Court: And seriously, if you don't get 

in touch with her or she can't find you, 

I will revoke your bond, because it is 

very important that you be around. 

Defendant: I will. Yes sir. 

Mr. Cannaday [to defendant]: Now you are going to go, until 

they can get the bond -- until they get the appeal posted and the bond, you 

wi11 be in their care. 
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Court: I don't think he would be. I 

mean, why would he be eligible? I 

mean, he hasn't appealed yet. I mean, 

that is his appeal bond, if he appeals. 

Mr. Cannaday: That is what I am saying, he has to note the 

appeal properly. 

Court: Right. And then he is eligible 

for bond, but he hasn't appealed yet, 

so he doesn't need an appeal bond. 

Mr. Cannaday [to defendant]: That is correct, sir. So then she 

will have to do that, in order to. 

Court: Ms. Belongia will have to file 

the appeal notice, which she probably 

has on disc. And it shouldn't be more 

than a day or two. 

Mr. Cannaday: I am sure she does. 

Court: [to Mr. Cannaday] Would you 

call her too. That would help us out -­

and let her know. 

Mr. Cannaday: I will try to. 
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Court: Yeah. Thank you, Mr. 

Cannaday. Okay. 

Mr. Cannaday: Thank you. Good luck, Mr. McAlevy. 

The foregoing evidence and incidents of trial were recorded by 

electronic recording device in the Circuit Court of Henry County, Virginia 

and transcribed by the undersigned, to the best of her ability. 

'-4.~ e • MtA.dv-./ 
Court Reporter 



ASSIGNMENT OF ERROR 

l. Whether the transportation of stolen property by an innocent purchaser 
can be imputed to the thief, so as to satisfy the asportation requirement 

necessary for a conviction of larceny? 


