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TO-WIT:

COMMONWEALTH OF VIRGINIA
COUNTY OF HENRY
IN THE CIRCUIT COURT OF HENRY COUNTY

CASE#: CR03-0038

The grand jurors of the Commonwealth of Virginia, in and for the body of the County
of Henry, and now attending the Circuit Coun of said County, upon their oatbs present:
That VICTOR RAY MCALEVY (SS# 515-06-5419, DOB 6/27/66) did,

in Henry

County, Virginia on or about the 1st day of May. 2002, unlawfully and feloniously take, steal,
and carry away certain property belonging to Randolph Keys and having a value of two
hundred dollars ($200) or more.

18.2-95

Upon the evldeoce of

~C

Y.. //tJ/T .

open court and sent to the granJUIYt();ive evidence.
JANUARY TERM, 2003
COMMONWEALTH V. VICTOR RAY MCALEVY
ON AN INDICTMENT FOR GRAND LARCENY

Witnesses swom in
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COMMONWEALm OF VIRGINIA
IN THE CIRCUIT COURT OF HENRY COUNTY

COMMONWEALTH OF VIRGINIA,
Plaintiff,

vs.

Case No. CR03-0038

VICTORRAYMCALEVY,
Defendant.

MEMORANDUM OF LAW:

Asportation of Stolen Property by Innocent Purchaser
and
Obtaining Money by False Pretenses as Larceny Offense

J. Randolph Smith, Jr.
Assistant Commonwealth's Attorney
County of Henry
3160 Kings Mountain Road, SuiteD
Martinsville, Virginia 14112-3966
Telephone (%76) 634-4500

FIL~~ER

Counsel for Plaintiff.
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CLERK
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COMMONWEALTH OF VIRGINIA
IN THE CIRCUIT COURT OF HENRY COUNTY

COMMONWEALTH OF VIRGINIA,
Plaintiff,
vs.
VICTOR RAY MCALEVY,
Defendant.

MEMORANDUM OF LAW

In support of the positions taken by the Commonwealth of Virginia at the trial of the
Defendant in this Court, the Commonwealth submits the following Memorandum of Law.
BRIEF SUMMARY OF THE CASE
On June 13, 2003, Victor Ray McAlevy was tried on a charge of grand larceny of

property belonging to Randolph Keys. The evidence showed that certain fann equipment used
by Randolph Keys and his brother, Raymond Keys, on a fanning operation they had on
Rockwood Park Road in Henry County was discovered missing shortly after the first of May
2002. Randolph Keys was the sole owner of the majority of the equipment and the co-owner
with his brother Raymond of the rest. The equipment, valued in excess of $200, included two
tillers, a turning plow, a disk harrow, and some other tools and implements. Danny Swain, an
acquaintance and fonner employer of the defendant, Victor Ray McAlevy, was approached by
McAlevy shortly after the first of May 2002 about purchasing some fann equipment. McAlevy
took Swain out to the farming operation on Rockwood Park Road and showed him the
equipment, claiming he was authorized to sell it for J. C. Keys, the owner. Swain agreed to
purchase the items for $3 75. Later, Swain returned to the fann and picked up the items he had
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pmchased. When Swain called McAlevy to accompany Swain to pick up the equipment,
McAlevy declined because he claimed he had to be in Roanoke to see about an accident in which
he had been involved. About a month later, on June 11, 2002, the property was recovered from
Swain. The late J. C. Keys' daughter, who was the· administrator of his estate, testified that
McAlevy had never been authorized to sell any property of J. C. Keys, who had passed away on
January 30, 2002.
ISSUES PRESENTED
1. Can the transportation of stolen property by an innocent purchaser be imputed to the thief, so

as to satisfy the asportation requirement necessary for a conviction for larceny?
2. Can a conviction for obtaining money by false pretenses be had under an indictment for

larceny?
ARQUMENT
I. ASPORTATION BY AN INNOCENT PURCHASER OF STOLEN PROPERTY IS

SUFFICIENT TO MAKE OUT A LARCENY OFFENSE AGAINST THE THIEF.
The present case presents the question of whether the "asportation" requirement for
larceny can be accomplished, not by the thief himself, but by an innocent purchaser of the stolen
property from the thief. This appears to be an issue of fmt impression in the Commonwealth of
Virginia.
A noted treatise on criminal law, Wharton's Criminal Law, indicates that there is a
division of authority on this issue, but the majority rule is that asportation by an innocent
purchaser is imputed to the thief on the theory that the pmchaser is acting as the agent of the
thief in carrying the stolen property away. 3 Wharton's Criminal Law ( 15111 Ed. 1995) § 367. An
analysis ofthe reported cases from the jurisdictions that have considered the issue clearly reveals
the two views.
As noted by Wharton, the majority· of jurisdictions in which this issue has been decided
have held that an innocent purchaser's asportation of stolen property is attributed to the alleged
thief and is sufficient to support a larceny conviction of the thief. The earliest reported decision
appears to be Smith v. State, 11 Ga. App. 197, 74 S. E. 1093 (1912). In the Smith case the
defendant pointed out someone else's cow in a pasture to a potential purchaser and claimed that
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the cow was his. At the direction of the defendant, the innocent purchaser drove the cow from
the pasture up to the defendant's house, paid the defendant for the cow, and then left with it. The
Georgia Court of Appeals upheld a conviction of the defendant for larceny of the cow over the
argument of the defendant that no asportation by him had been proved. The Court first noted
that asportation was a necessary element of larceny, then said, "But where, in such cases, the
purchaser does take the property so sold into his own possession, in good faith, believing that it
is the property of the seller, the seller is guilty of larceny, since the purchaser takes as his
innocent agent, and the act of the purchaser amounts to a taking by the seller." 74 S. E. at 1093.
The Oklahoma Criminal Court of Appeals reached a similar conclusion in Sanditen v.
State, 22 Okla. Crim. 14, 208 P. 1040 (1921). In the Sanditen case, a purchaser, P. C. Smith,

seeking some oil pipe casing, went to Sanditen to see if he could obtain what he needed.
Sanditen sold Smith some casing at Sanditen's place of business and then took Smith to a vacant
lot across town where some more pipe casing, belonging to White Rock Oil and Gas Company,
was located. After measuring the pipe and determining that it was what he needed, Smith
purchased the pipe casing from Sanditen. Smith sent a truck to the lot the next day, picked up
the casing, and paid Sanditen for it.
When Sanditen was tried for the larceny of the pipe casing, he claimed that the essential
element of asportation by him was lacking. The Oklahoma court disagreed, saying,
Whether there was a sufficient asportation [when the casing was measured]
or not, the testimony shows that the defendant authorized the innocent
purchaser to take absolute control of the pipe, authorized him to remove it,
and that it actually was removed, pursuant to such arrangement. To us it
seems that the accused himself need not have moved the article stolen. It is
a sufficient asportation if he procured or directed its removal. 208 P. at
1041.

The Supreme Court of Arkansas also adopted the majority view in Crutcher v. State, 156
Ark. 399, 246 S. W. 496 (1923). In the Crutcher case, a man named Block purchased a cow
from Crutcher on a Saturday afternoon, paid Crutcher for the cow, and obtained a bill of sale
from Crutcher. However, Block did not remove the cow from the pasture where it was located
until the following Monday morning. It was later discovered that the cow belonged to a Joe
Pearson and had Pearson's brand on it. Crutcher argued that since Block removed the cow at a
time when Crutcher was' not present, no asportation by Crutcher bad been proved. The Arkansas
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court held that the transaction supported "the fmding both of a taking and asportation." 246 S.
W.at497.
In Scott v. State, 138 Fla. 568, 189 So. 661 (1939), the defendant Scott sold some bogs to

two partners, Tom Benton and Dan Fee. After giving them a bill of sale for the hogs, Scott
directed Fee to where the bogs were located, and was present when Fee and his men rounded up
the hogs, loaded them into a truck, and drove off with them. The hogs belonged to someone else.
In passing on the question of whether sufficient asportation bad been proved to support the
larceny charge against Scott, the Florida Supreme Court said, "It was not necessary for him to
take physical possession of the hogs but if the asportation was committed in his presence and at
his direction pursuant to sale by him of the property then he was just as much guilty of the
asportation as if he had taken the hogs with his own hands." 189 So. at 662.
In State v. Patton, 364 Mo. 1044, 271 S. W. 2d 560 (1954), the defendant Patton was

indicted for larceny of a quantity of concrete blocks. He argued that there was insufficient
evidence of asportation of the blocks by him to support his conviction for larceny. The owner of
the blocks, Irvin DeWoskin, had left the blocks stored at a farm he owned on which Patton's
parents lived. Patton had gone to the Weisner farm, located five or six miles away, and had
approached Andy Weisner's mother about having some concrete blocks for sale. Andy Weisner
met with Patton and they agreed on the price for the blocks. After be was paid for the blocks,
Patton gave Weisner directions to the farm w.here the blocks were located, accompanied Weisner
there, and pointed out where the blocks were. Sometime later, when Patton was not present,
Weisner returned to the fann, loaded the blocks in trucks, and transported them to the Weisner
farm.
The Missouri Supreme Court noted that there were two Jines of authority on whether
asportation of stolen property by an innocent purchaser could be imputed to the seller. However,
the Missouri court decided that the majority rule, that the innocent purchaser was the agent of the
dishonest seller in the asportation of the property, was the better rule. The Court said,
In our view, an innocent purchaser is as much the seller's agent as one who
purchases with knowledge that the property is not the seller's; and
movement of the property by the former is as much an asportation by the
seller himself as movement by the latter. The movement in both instances
is by direction of the seller. The only difference is that, in perfonning the
act, in one instance the purchaser believes that the seller is or was the owner
of the property he proposes to sell or has sold, and the purchaser perfonns
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the act of moving the property in the belief that he has acquired ownership
thereof. The essential factor is his act in moving the property by direction
of the seller- not his interest in performing that act. 271 S. W. 2d at 564.
The first case to completely reject the concept of imputing asportation of stolen property
to a thief by considering the innocent purchaser to be the agent of the thief is People 11. GiUis, 6
Utah 84, 21 P. 404 (1889). In the Gillis case the defendant pointed out an animal in a pen to a
potential purchaser and claimed the animal to be his. The purchaser paid the defendant for the
animal, removed it from the pen, and took it to his range. The animal never belonged to the
defendant and was later reclaimed by its rightful owner. The defendant was prosecuted for
larceny on the theory that the taking of the animal by the innocent purchaser amounted to a
taking by the defendant under these circumstances. The Utah Supreme Court disagreed. The
Court held,
In this case the accused never had any dominion over, or possession of, the
animal. To constitute larceny, the possession of the owner must be so far
changed as that the dominion of the trespasser shall be complete, and ·it
would seem that there can be no asportation, within its legal meaning,
without a previous dominion. 2I P. at 405.
A similar view of the asportation question has been taken by the Louisiana Supreme
Court in State v. Laborde, 202 La. 59, II So. 2d 404, I44 A.L.R. 1376 (1942). In the Laborde
case, the defendant, who owned a white-faced heifer or yearling, sold the animal to Camille
Bordelon, who took the animal and put it with his herd. A few months later, the defendant sold
the same animal to Sam Jeansonne, who purchased it in good faith. Jeansonne removed the
animal from Bordelon's herd ''unaccompanied and unaided by the defendant," and disposed of it.
The defendant was indicted for the larceny of the animal from Bordelon. The argument of the
defense was that asportation by the defendant had not been proved.
After reviewing the authority regarding whether asportation by an innocent purchaser
could be imputed to a thief under an agency theory, the Court rejected the concept. The Court
said,
Under these facts and circumstances, it is difficult to understand under what
legal theory it can be said that Jeansonne, as a bona fide purchaser, in taking
possession of the heifer and carrying it away, was acting as the agent of the
seller. Both parties to the transaction contemplated that Jeansonne was
acting for his own account and he did not in any way intend to act as the
agent or representative of the defendant. He took possession of the animal
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and carried it away for his own benefit in his capacity as the purchaser and
owner thereof. He retained his possession of the animal at all times for
himself in good faith, believing that he was the lawful owner thereof and
disposed of it as such. The custody of the animal by the vendee certainly
cannot be considered as the constructive possession of the vendor, because
Jeansonne was at all times holding the animal in the capacity as purchaser
for himself. Since the defendant at no time had the actual or constructive
possession of the animal, the act of the purchaser in carrying it away for his
own account cannot be said in legal contemplation to have been the act of
the seller. The facts of the case repel any idea of implied agency, because
Jeansonne unquestionably acted as a bona fide purchaser for himself. 11
So. 2d at 409.
However, it should be noted that while the Laborde case has not been specifically
overruled, the Louisiana Supreme Court has sharply criticized it in Stllte v. Victor, 368 So. 2d
711 (La. 1979).

The Court noted that "its holding that the 'asportation' could not be

accomplished by means of the acts of a third person has uniformly received scholarly criticism as
illogical and unduly technical." 368 So. 2d at 713. The Court then held that the current
Louisiana Criminal Code had eliminated "asportation" as a requirement for a larceny conviction,
thus rendering Laborde "not persuasive authority." 368 So. 2d at 713-714. Consequently, it
would appear that Laborde is no longer controlling authority in Louisiana.
When the reported cases on the question of asportation by an innocent purchaser of stolen
property being imputed to the thief are analyzed, it seems that, with the exception of Utah, the
majority rule governs.

In those states in which asportation is still required for a larceny

conviction, an asportation by an innocent purchaser of stolen goods will suffice to prove an
asportation by the thief who sold the property. In the present case, the evidence shows that
McAlevy took the innocent purchaser, Danny Swain, to show him the items at the farm where
they were stored. After the purchase was completed, Swain went to the farm and removed the
items himself, thinking he was the lawful owner. Under the majority view the asportation of the
property by Swain is legally imputed to McAlevy. By selling the property that was not his to sell
to Swain, McAlevy exercised dominion and control over the property. The imputation of
asportation through the theory of agency then completes the offense of grand larceny. The
evidence thus proves McAlevy guilty of the charge beyond any reasonable doubt.
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II. OBTAINING MONEY BY FALSE PRETENSES IS AN INCLUDED OFFENSE OF AN
INDICTMENT FOR GRAND LARCENY.
A number of cases, dating from 1873, have held that proof of obtaining money or goods
by false pretenses can lead to a conviction of that offense itself or of larceny under a larceny
indictment. The earliest reported case so holding appears to be A.ntlble v. Commonwelllth, 24
Grat. (65 Va.) 563 (1873). In the Anable case the clerk of the Board of Supervisors of Henrico
County was indicted for larceny. The evidence showed that he was guilty of obtaining money by
false pretenses. The clerk was convicted of that offense and appealed, arguing that he could not
properly be convicted of that crime under a general larceny indictment. The Court disagreed,
ruling that it was "settled law" and had been since the 1852 revision of the Virginia Code, "that
upon an indictment simply charging larceny, the Commonwealth may now show either that the
subject of the larceny was received with knowledge that it was stolen, or that it was obtained by
a false token or pretense." 24 Grat. (65 Va.) at 566.
The later case of Dull v. Commonwealth, 25 Grat. (66 Va.) 965 (1875), reaffirmed the
ruling of Anable. In the Dull case, Dull and some others had induced one Fowlkes to post a
"stake" that would permit a fake lottery to proceed to the next level of winnings. The people
involved assured Fowlkes that his money was not at risk and that other apparent winners were
really receiving money from the lottery. When Fowlkes put up his money, the participants
seized it and ran away. On appeal of his conviction for larceny, Dull contended that the evidence
proved the crime of obtaining money by false pretenses and not common law larceny, thus
creating a fatal variance between the charge and the proof. The Court rejected this argument and
upheld the larceny conviction. 25 Grat. (66 Va.) at 980-982.
In Lewis v. Commonwealth, 120 Va. 875, 91 S. E. 174 (1917), the defendant, Dr. J. A.
Lewis, was convicted of larceny of money. The evidence proved that Dr. Lewis had obtained a
check in the amount alleged in the indictment from an insurance company by fraudulently
certifying that an insured under one of the company's life insurance policies was deceased and
that he held an assignment of the benefits from the policy. The Court rejected the argument that
obtaining a check by false pretenses did not constitute larceny. 120 Va. at 877. In the course of
reaching that conclusion, the Court said, "It has been repeatedly held by this court that, upon an
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indictment for larceny, proof that the accused obtained money by false pretenses will sustain the
indictment." 120 Va. at 877.

In Bateman v. Commonwealth, 205 Va. 595, 139 S. E. 2d 102 (1964), the issue before
the Supreme Court was whether someone who forged and cashed forged checks could be
convicted of forgery, uttering, and larceny of the proceeds.

The theory for the larceny

prosecution was that someone who had received cash for a forged check had obtained money by
false pretenses. The Court ruled that conviction of all three offenses was proper. 205 Va. at
599-600. During its discussion, the Court noted, "It is well settled in this jurisdiction that proof
that the accused obtained money by false pretenses will sustain an indictment for larceny." 205
Va. at600.
The only case that has raised any question about this clear, unbroken chain of authority
reaching back over a century and a quarter is Swinson v. Commonwealth, 16 Va. App. 923, 434
S. E. 2d 348 (1993), a case that was legislatively overruled by the next ensuing session of the
General Assembly (Acts of 1994 General Assembly, chap. 706). Perhaps because of this,

Swinson bas never been cited by any reported decision since it was handed down. The actual
holding of Swinson was that a third misdemeanor offense of obtaining money by false pretenses
could not be elevated to a felony by the since repealed § 19.2-297 of the Code of Virginia
(1950), a statute which provided that a third offense of larceny was a felony. 16 Va. App. at
926-927.

The Swinson decision suggested that larceny did not encompass the offense of obtaining
money by false pretenses, utterly ignoring all Supreme Court precedent to the contrary. As
noted, Swinson, while not specifically overruled by the Court of Appeals, has never been cited as
authority in any subsequent reported case.

The direct holding of the Swinson case was

immediately _overruled by the General Assembly, which repealed§ 19.2-297, recodified it as §
18.2-104, and reworded it in such a way as to totally nullify the holding of Swinson.
It would appear that Swinson, regardless of whether it was accurately decided in 1993,

has no validity at the present time. Since the Virginia Supreme Court has clearly held that a
larceny conviction may be obtained upon proof of obtaining money by false pretenses, the now
defunct Court of Appeals opinion in Swinson, suggesting the contrary, cannot be regarded as
voiding the unbroken chain of decisions rendered on the issue by the Supreme Court of Virginia.
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It would thus appear that a conviction for obtaining money by false pretenses may be bad

under a larceny indictment and a conviction for larceny may be had upon proof of obtaining
money by false pretenses. All relevant Virginia authority so holds.
However, in the present case the indictment charges Victor Ray McAlevy with grand
larceny of property belonging to Randolph Keys. The money obtained by McAlevy for the
stolen property was obtained from Danny Swain, the innocent purchaser, not Randolph Keys, the
owner of the property. Thus, while a conviction for obtaining money by false pretenses can be
obtained under a larceny indictment, it seems questionable that a conviction for defrauding
Danny Swain could be obtained under an indictment for grand larceny from Randolph Keys.
The difference in victims, due to a completely different theory of the case, would probably be
considered to be beyond the scope of an allowable amendment to the indictment, since it would
significantly change the nature of the charge. Thus, in the present case, it would not appear that
obtaining money by false pretenses would be encompassed by the indictment under which
McAlevy was tried.
CONCLUSION
For the reasons stated, it is clear that the Commonwealth has established sufficient
asportation of the stolen property to find the defendant guilty of grand larceny.

While a

conviction for obtaining money by false pretenses can be legally obtained under a grand larceny
indictment, the indictment in thi~ case does not charge larceny from the person defrauded, so it is
questionable whether a conviction for obtaining money by false pretenses would be sustainable
under the indictment in this case. Consequently, it is the position of the Commonwealth that the
defendant should be found guilty of grand larceny.
Respectfully submitted,

o·J.d,~~
Randolph Smi , Jr.
Assistant Commonwealth's Attorney
County ofHenry
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing Memorandum of Law was delivered to
the counsel for the defendant, Stephen Soloman, Esq., Public Defenders Office, 10 East Main
Street, Martinsville, Virginia 24112, on this 19th day pf July, 2003.

{//J:~~
i. Randolph Smitht Jr.
J. Randolph Smith, Jr.
Assistant Commonwealth ts Attorney
County of Henry
3160 Kings Mountain Roadt Suite D
Martinsville, VA 24112-3966

Phone(276)634-4500
Counsel for Plaintiff.
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CONVICI'ION ORDER

VIRGINIA: IN THE CIRCUIT COURT OF HENRY COUNTY
COMMONWBALm OF VJRGJNIA
v: CR03-0038
VICTOR RAY MCALEVY
PRESENT: HONORABLE MARTIN F. CLARK, JR.
Social Security Number: 575-06-5419
Date ofBirdl: 06-27-1966
Bearfll& Date: 08-19-2003
BeariD& Type: Review
Attoney For Commonwealtb: J. Randolph Smith, Jr.
AttorDey For Defendant Steve Solomon, Public Defender
Ori&tDal Cllarce DeseripUoDIStatllte:
Grand Larceny 18.2-95
Offense DeserlpUoa If Coavleted: Same
Alleged OO'e.DJe Date: 05-01-2002
Commeadug Status OIDefeudut: Bond

This day came again the Attorney for the Commonwealth and the dcfaldant in
person and with his attorney, Steve Solomon, heretofore appointed, for review after the
Court having taken this matter under advisement on June 13, 2003.
The Court, having reviewed the Memorandum of Law filed herein and having heard
the evidence and argument of counsel, the court finds the defendant guilty of Grand

Larceny, as charged in the indictment.
Counsel for the defendant moved tbe Court to defer the imposition of sentence which
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motion was granted, and being of the opinion that it is compatt.'ble with the public interest,
the Court ORDERS that the imposition of sentence be defemd upon the following

conditions:
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That tho defendant cooperate twly with the requests for .infcmnation made by the

Probation Officer. who is directed to conduct a thorough investigation and to file a ~
sentence report with the Court, as required by law, on October 23, 2003.
The defendant shan undergo a substance abuse screeuing and if the acreeum,
indicates a substance abuse or dependence problem, an assessment shall be done as directed
by the Probation Officer. The results of the screening and assessment if indicated, shall be

included in the pre-sentence report.
The sentencing is set for October 23, 2003, at ll:lSam to which time this case is

continued and the defendant was allowed to depart.
The Comt certifies that at all times the dcfe21dant was personally present with his
attorney.
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SENTENCING ORDER
VIRGINIA: IN THE CIRCUIT COURT OF HENRY COUNTY
Hearing Date: November 20, 2003
Judge: Martin F. Clark, Jr.
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V. CROJ-0038
VICTOR RAY MCALVEY
This case came before the Court for sentencing of the defendant, who appeared in
person with his attorney, Michael W. Cannaday, retained. The Commonwealth was
represented by J. Randolph Smith, Jr.
On August 19,2003, the defendant was found guilty of the following offense:
CASE
NUMBER

OFFENSE DESCRIPTION
AND INDICATOR (F/M)

OFFENSE
DATE

CR03-0038

GRAND LARCENY

05/01/02

VA. CODE
SECTION

18.2-95

The pre-sentence report was considered and is ordered filed as a part of the record in
this case in accordance with the provisions of Code 19.2-299.
Pursuant to the provision of Code 19.2-298.01, the Court has considered and reviewed
the applicable discretionary sentencing guidelines and the guidelines worksheets. The
sentencing guidelines worksheets and the written explanation of any departure from the
guidelines are ordered filed as a part of the record in this case.
Before pronouncing the sent~nce, the Court inquired if the defendant desired to make
a statement and if the defendant desired to advance any reason why judgment should not be
pronounced.
The Court SENTENCES the defendant to:
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Incarceration with the Virginia Department of Corrections for the term of: 5 years.
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A fine of $250.00.
This sentence shalJ run consecutively with any other sentence.
The Court SUSPENDS 4 years of the sentence upon the following conditions:
Supervised Probation. The defendant is placed on probation to commence on his release
from incarceration, under the supervision of a Probation Officer for 3 years or unless sooner
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released by the court or by the Probation Officer. The defendant shall comply with all the
rules and requirements set by the Probation Officer.
The defendant shall complete any substance abuse screening, assessment, testing, and
treatment as directed by the Department of Corrections. The defendant is subject to payment
of any fees associated with substance abuse treatment or intervention as required by the
treatment or intervention program on an ability to pay basis.
Costs. The defendant shall pay the costs of $517.00. The judgment shall be recorded in the
Records Indexing System.
Credit for time served. The defendant shall be given credit for time spent in confinement
while awaiting trial pursuant to Code 53.1-187.
Thereupon the defendant was remanded to jail to await transfer to the Virginia Department of
Corrections.

DEFENDANT IDENTIFICATION:
SSN: 575-06-5419
DOB: 06-27-66
SENTENCING SUMMARY:
TOTALSENTENCE~POSED:SYEARS

TOTALSENTENCESUSPENDED: 4YEARS
TOTAL ACTIVE SENTENCE: 1 YEAR
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COMMONWEALTH OF VIRGINIA

VS. #CR03-0038

VICTOR RAY MCALEVY

Transcript of the evidence and incidents of trial in the above
styled case, heard in the Circuit Court of Henry County, Virginia, before the
Honorable David V. Williams, Judge of said court, on 2/3/03 and 5/23/03;
and by the Honorable Martin F. Clark, Jr., Judge of said court, on 6/13/03;
8/19/03; 10/23/03 and sentencing date of 11/20/03.

J. Randolph Smith, Jr. and
Robert L. Bushnell,
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Commonwealth Attorneys
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Michael W. Cannaday,
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the

record,

all

witnesses

acknowledged the oath.

have

Motions

prior to trial?
Mr. Solomon: We move to exclude, your honor.
Court: Would all the witnesses in this
case please go with the bailiff.
Remain outside the courtroom. Do not
discuss this case or your testimony,
until called on to so do in court. Who
is your first witness for the state?
Mr. Smith: Your honor, Mr. Randolph Keys will be the frrst
witness.
Court: Randolph Keys will be the first
witness. Do you want to make an
opening statement?
Mr. Smith: I don't beli'eve that will be necessary, your honor. I
think the evidence will speak for itself.
Mr. Solomon: Judge, I have a brief opening statement, if it
please the court.
Court: All right.

DIRECT EXAMINATION OF RANDOLPH KEYS
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Mr. Solomon: Judge, this isn't the normal run-of-the-mill
larceny case. Your honor, I merely want to just focus on and nmow the
issue. We will concede that there was the basically taking of personal
property with the intent in this case. What we are not willing to concede is
that there was a bonafide claim of right that Mr. McAlevy thought he was
exercising over the property -- kind of an issue maybe of mistaken
ownership. And I think our evidence will show that once the court is aware
of that evidence, that there will not be proof beyond a reasonable doubt. That
is all I have in the way of opening, judge.
Court: Thank you. I appreciate it. Mr.
Smith?
Randolph Keys, having been called by the Commonwealth,
being previously sworn, testified as follows:
Direct examination by Mr. Smith:
Q. Would you state your name and address, please.

A. Randolph Keys; 129 Mountain Drive, Martinsville.
Q. Mr. Keys, do you own certain fanning equipment that you
use in fanning operations here in Heruy County?

A. Yes I do.
Q. And where is that equipment nonnally located?

DIRECT EXAMINATION OF RANDOLPH KEYS
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A. On the Rockwood Park Road.
Q. And is there a piece of land out there that you work, in
connection with this fanning operation?
A. Yes it is.
Q. Now I refer you back to the first part of May -- or prior to
May the 1st of 2002, was all your equipment that you use, there on that
piece of property?
A. Well, not all of it, probably not; but the majority of it was.
Q. And sometime after the 1st of May or not long after the 1st
of May, did you discover that certain property was no longer located there?
A. That is correct.
Q. What did you find missing from the property there?
A. I found a disc harrow, a set of tillers and a turning plow -sub-soil; and an old turning plow that went to a Fannall tractor is what I
recovered back.
Q. All right. Anything else missing there?
A. Not from that place; no.

Q. Okay. All right now, where had this equipment been? Had it
been inside a building? Had it been out in the open? Where had all that
been?

DIRECT EXAMINATION OF RANDOLPH KEYS
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A. Yeah, it was sitting out in the open, cause the shed was full
of hay and stuff, so we just left it sitting outside.

Q. The equipment was actually just sitting out on the land?
A. Yes sir.
Q. All right, now you said there was -- you said it was a tiller,
you are saying?

A. Yes sir.

Q.

What

was

the

value

of

that

tiller?

A. I can tell you what I paid for it.

Q. Well, I mean, I just need an evaluation from you.
A. I believe I paid $450.00 for it.

Q. Okay. Was it in good condition?
A. Yes sir.
Q. Okay. And what about this disc harrow you talk about was
missing?
A. I paid $350.00 for it.

Q. Okay. And what about ..
Court: Mr. Smith, so we don't have a
fight or an appeal issue down the line,

DIRECT EXAMINATION OF RANDOLPH KEYS

22
let's do this the right way as we go
through on value.

Mr. Smith: All right. And what about the turning plow you
mentioned that was missing?
A. Uh, probably about $400.00.

Q. Was all this equipment in good condition?
A. Yes it was.

Q. And would you put that -- the amount you have mentioned,
would you put that as the value of it to you?
A. Yeah. At least that, cause -- it is just like everything else, the
price of it goes up to replace it.

Q. Okay. Now did you discover anything else missing from the
property there?
A. Not from that place; no. But from where my mama and
daddy lived, I did.

Q.

Okay. Was that on this same piece of property or

somewhere else?
A. No. It was on a different piece of property. That is what got
me started looking.

DIRECT EXAMINATION OF RANDOLPH KEYS
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Q. Now you say all this was sitting out in the open there?
A. Yes.
Q. Was it all together in one location?

A. Well, pretty much so. Probably maybe it would have been
the area of this courtroom or whatever, somewhere close. It won't, you
know, all lined up in a line or whatever.
Q. All right. And did you own all this equipment?

A. I owned part of it and me and my brother owned part of it.
Q. So you have an ownership in all of it, but your brother also

owns part of it?
A. Yes sir.
Q. Now is that your brother, Raymond?
A. Yes sir.
Q. Who is also here?

A. Yes sir.
Q. Now Mr. Keys, did you give anyone pennission to remove

any of this equipment there from this piece of property?
A. No sir, I did not.

DIRECT EXAMINATION OF RANDOLPH KEYS
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Q. And can you tell us approximately how long-- what length
of period elapsed between the time you know it was there and the time you
discovered it missing?
A. Well, the equipment had been sitting there, part of it had
been sitting there probably -- some of it had been sitting there probably
seven or eight years. Some of it had been sitting there five years.
Q. Well I mean, how much time elapsed from the time you
know it was there and then the time you discovered it missing?
A. Now I couldn't say really; probably two or three weeks.
Q. Okay. Now after you discovered it missing, did you report it
to the Sheriffs Department?
A. I did.
Q. And did you also make an attempt to locate it?
A. I did.

Q: And were you able to locate any of that equipment?
A. Yes I did.
Q. Where did you locate the equipment that was missing?
A. From Danny Swain.
Q. Okay. Now Mr. Swain, I believe, owns a company known
as the D & J Machine Shop; is that correct?

DIRECT EXAMINATION OF RANDOLPH KEYS
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A. Yes. I think so; yes.
Q. What equipment did you recover from Mr. Swain?

A. Everything that was missing.
Q. So all of it was recovered?

A. Yes sir; except for some tools. There was a bunch of tools in
a tool box on the back of an old pickup truck up there; and I didn't get any of
those tools back.
Q. So there were some tools missing, in addition to the farm

equipment?
A. Yes sir.
Q. Where was that located, in relation to the farm equipment?

A. It was right beside of it, more or less.
Q. Okay. So you recovered -- was all of the -- you are talking

about the tiller, the harrow, the turning plow-- all that was recovered from
Mr. Swain?
A. Yes. Danny brought it back; yeah.
Q. And was it in operating condition?

A. Yes.
Q. · It wasn't damaged then?
A. I don't think so.

DIRECT EXAMINATION OF RANDOLPH KEYS
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Q.

Was there -

on that particular farm operation, that

particular piece of land there on the Rockwood Park Road here in Henry
County; besides the equipment that you o'Wned and you and your brother
together owned, was there equipment there owned by anybody else?
A. Yeah, there was a tractor and heavy equipment, kind of big
tractor equipment that belonged to my brother; my brother that passed away.

Q. Okay. And who was that?
A. That was Joseph Keys.

Q. J. C. Keys?
A. Yes sir.

Q. And that was still there?
A. Well, yes, cause me and Ray had purchased everything from
his heirs.

Q. Okay. So you owned that property too then?
A. We owned that equipment; yes.

Q. So my question i~, at the time these items were missing, was
there anything there that didn't belong to you or you and your brother
together?
A. No sir, it was not.

Q. So you all owned all the equipment?

CROSS EXAMINATION OF RANDOLPH KEYS
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A. We had purchased it all. What we didn't own, we had
purchased.
Q. What you didn't originally own, you purchased from the
estate of your deceased brother?
A. Yes sir; correct.

Mr. Smith: Okay. Thank you. Your witness.
Cross examination by Mr. Solomon:
Q. Mr. Keys, this property-- the land where this property was
didn't belong to you, does it?

A. No. It -- we . .
Q. It belongs to Irene Hylton?
A. All three of us rent it from Irene.
Q. And you guys have rented it for how many years from Irene
Hylton?
A. Maybe since her husband passed away.
Q. And how many years is that, sir?
A. Over ten - twelve.

Q. Did J. C. -- your other brother, J.C. -- live there at any
point?
A. No. He didn't live there; no.

CROSS EXAMINATION OF RANDOLPH KEYS
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Q. Okay. When did J. C. pass away?
A. The 30th of January.
Court: Of what year, sir-- this year?
A. 2002, I think.
Court: Thank you.
Q. Mr. Keys, these three items, they were just outside. Were
they under any kind of cover or were they just exposed to the elements?
A. No. They had been under the bam, but we had put hay in
the bam and we had left them sitting out.

Q.

I mean, to physically remove these things, I guess you

would need a truck or some kind of trailer?
A. Well, from what I found out, that is what they used; yeah.
Q. I mean, you couldn't just walk away with these things;
correct?
A. No. You had to have four or five people or a tractor or
something to load them with. Most of them. One or two of them, you might
pick . . .
Q.

When this stuff came up missing, you immediately

suspected that it was Victor McAlevy who took the stuff?

CROSS EXAMINATION OF RANDOLPH KEYS
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A. No. There was a drill press over there at my mama and
daddy's in the smokehouse. And it got gone. And the neighbor told me that
they had seen Victor's car backed up to the smokehouse.
Q. Okay. So that is when you went to Danny Swain's .
A. So I went to Danny Swain's and I asked Danny had Victor
sold him a drill press and described the drill press to him; and he told me
yes, that it was sitting right over there in the comer.
Q. Did you -- were you out there on the property when Victor
McAlevy was taking down a dog kennel?
A. Yes, I come up there that day.
Q. J. C. owned a dog kennel?
A. Yes, I think he did.

Q. And he gave that to Victor?
A. I have no idea.
Q. And Victor was disassembling that dog cage at one point?
A. That is what my sister told me; that J. C. give him the dog
thing. Now I didn't own the dog lot; so.
Q. Okay. But you saw Victor taking that apart though, didn't
you?

CROSS EXAMINATION OF RANDOLPH KEYS
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A. Well, he was down there doing something. I don't know
what it was.
Q. Okay. You don't know what he was doing?

A.No.
Q Did you see him using the tools out of the truck?

A. No sir.
Q. This wasn't your truck on the property?
A.No.
Q. Whose truck was it?

A. It belonged to J. C.
Q.

You

didn't

have

a

key

to

this

vehicle?

A.No.
Q. And this vehicle hadn't moved in a number of years; right?
A. No. It hadn't moved in a couple or three years.
Q. But there was a toolbox on it?
A. Yes sir.
Q. Did it have a lock on it?

A.No.
Q. There was no lock on the toolbox?

CROSS EXAMINATION OF RANDOLPH KEYS
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A. No sir. But Danny Swain told me he seen -- that Victor
brought the tools by there to sell them to him and he told him he didn't need
the tools.
Mr. Solomon: That is all my questions, sir. Thank you.
Re-direct examination bv Mr. Smith:

Q. Let me ask you, the tools that were missing, I mean, what,
how many tools are you talking about here?
A. Uh, several pieces of mechanic's tools. It was an air wrench,
a couple of air wrenches and an air grinder, and a little air chisel thing. And
sockets and ratchets and open-end, boxed-end wrenches and stuff.

Q. Do you have any idea of the value of those tools?
A. They were well over five hundred dollars.

Q.

And

you

never

recovered

the

tools?

A. No sir.
Mr. Smith: Thank you. I have no further questions.
Court: Thank you sir.
Mr. Smith: I would like to call Raymond Keys to the stand.
Raymond Keys, having been called by the Commonwealth,
being previously sworn, testified as follows:

DIRECT EXAMINATION OF RAYMOND KEYS
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Court: Sir, good afternoon again.
Have a seat right there and you were
sworn in, weren't you?
A. Yes sir.
Court:

Okay.

Make

yourself

comfortable.
Direct examination by Mr. Smith:
Q. Would you state your name and address please.
A. Raymond (inaudible) Keys. 37 Crows Nest Road, Bassett,
Virginia.
Q. Mr. Keys, the gentleman who just testified, Randolph Keys.
Is he your brother?
A. Yes sir.
Q. And do the two of you all have a farming operation going
on, on some land up on Rockwood Park Road, here in Henry County?
A. Yes sir.
Q. Now back around the first part of May of 2002, did it come
to your attention about some items missing from that property?
A. Yes sir.

DIRECT EXAMINATION OF RAYMOND KEYS
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Q. Did you go over there yourself and observe these items
being gor,te?
A. No sir, my brother did.
Q. Okay. So you were not the one that found them missing?

A. Well, I found one piece missing and went back and asked

him did, you know, somebody borrow it or something. And then we got to
looking and found the rest of it gone.
Q. Okay. So you actually then-- what was the item you initially
missed over there?
A. A set of turning plows.
Q. A set of turning plows?

A. I think it was; yeah.
Q. Okay. Do you know the value of that turning plow you
missed?
A. Oh, about $325.00; something like that for a good used set.
Q. Right. And it was in good shape?

A. Yes sir.
Q. And so you discovered that missing and then you went back

and talked to your brother, Randolph, and asked him about it?
A. Yes sir.

CROSS EXAMINATION OF RAYMOND KEYS
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Q. And that is when he went over there to look at the property
then?

A. Right.
Q. Now, Mr. Keys, did you give permission to anyone to
remove any of the items that were missing from the property?
A. No sir.
Q. Now I believe you had an ownership interest in part of the
property over there; is that correct?
A. Yes sir.
Q. Besides you and your brother, did anyone else have any
interest in any of this property over there?
A. Not the property that was taken; no.

Mr. Smith: Thank you. Your witness.
Cross examination by Mr. Solomon:

Q. Did the turning plow belong to you exclusively?
A. No.
Q. You and your brother?
A. That particular turning plow belonged to my brother. The
one that was missing, it went to a Farmall that I owned.
Q. It went to a what?

RE-DIRECT EXAMINATION OF RAYMOND KEYS
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A.

It went to a Fannall tractor that was mine. That was

missing.
Q. Okay. And this property -- the items that were missing -that was on Irene Hylton's property?
A. Yes sir.
Q. And J. C. never lived there?
A. No.

Q. J. C. did have a tractor and heavy equipment out there
though, didn't he?

A. Yes sir.
Mr. Solomon: Thank you sir. I don't have any other questions.
Re-direct examination by Mr. Smith:
Q. Mr. Keys, was J. C. a partner in this fanning operation too,
at one point?
A. J. C. had his own personal equipment; and me and Randy
had ours.

Q. So you all had your operation together; and he had his things
separate?
A. Well, he knowed what was his and we knowed what was
ours. We worked together, especially after J. C. became sick.

DIRECT EXAMINATION OF DONNA KAY LUTHER
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(

Q. All right. Now I believe your brother, J. C. Keys, died
January 30th, 2002; is that correct?
A. Yes sir.
Q. What happened to the equipment that he owned over there
on the property?
A. Part of it was sold to a friend of his at Snow Creek. My
brother Randy and I bought the rest of it from his daughter.
Mr. Smith: Okay. Thank you. I have no further questions.
Court: Sir, thank you.
Mr. Smith: I would like to call Donna Kay Luther to the stand.
Court: Mam, good afternoon again.
You were sworn in earlier, weren't
you?
A. Yes sir.
Court: Have a seat there and make
yourself comfortable.
Donna Kay Luther. being called by the Commonwealth, having
been previously sworn, testified as follows:
Direct examination by Mr. Smith:

Q. Would you state your name and address, please.

DIRECT EXAMINATION OF DONNA KAY LUTHER
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A. Donna Kay Luther; 4651 Figsboro Road.
Q. Ms. Luther, are you familiar with a gentleman known as J.

C. Keys?
A. Yes sir.
Q. And how do you happen to be familiar with that gentleman?

A. He was my daddy.
Q. He was your father. Did he pass away in the year of2002?
A. Yes sir.
Q. When did he pass away?

A. January 30th.
Q. January 30th, 2002.

And did he have some farming

equipment located on a piece of property on Rockwood Park Road, that
Randolph and Raymond Keys also worked?
A. Yes sir.
Q. What happened to the equipment that he owned over there?

A. It got gone.
Q. Well, I mean, when you say it got gone-- we realize it got
gone, but in tenns of the ownership of that equipment
A. Randy and Ray owned most of that over there.
Q. Did they purchase that from his estate?

DIRECT EXAMINATION OF DONNA KAY LUTHER
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A. Yes sir.
Q. Now let me ask you about Victor Ray McAlevy. Did he own

any property over there on that property?
A. No sir.
Q. Had he ever gotten or purchased anything from the estate of
J. C. Keys?
A. No sir.
Q. Now there was something about a dog lot or something that

was brought up here.
A. That dog lot was gave to him before daddy passed away~
Q. Okay. So that was before your father passed away?

A. Yes sir.
Q. Was Mr. McAlevy left anything or willed anything by J. C.

Keys?
A. No sir.
Mr. Smith: Thank you. Your witness.
Mr. Solomon: No questions.

Court: Mam, thank you. Thank you
for your time.
Mr. Smith: I would like to call Danny Swain.

DIRECT EXAMINATION OF DANIEL HERBERT SWAIN
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Court: Sir, good afternoon. You were
sworn in earlier, weren't you?
A. Yes.
Court: Have a seat and make yourself
comfortable.
Daniel Herbert Swain. being called by the Commonwealth,
having previously been sworn, testified as follows:
Direct examination by Mr. Smith:
Q. State your name and address, please.

A. Danny Swain. 555 Grassy Creek Road, Martinsville.
Q. What is your occupation, Mr. Swain?

A. Machinist.
Q. And do you own a place of business located here in Henry

County?
A. Yes.
Q. And what is that?
A. It is D & J Machine Shop.
Q. Mr. Swain, around the first part of May, 2002, did you have

an encounter with the defendant, Victor McAlevy, at your place of business

(

there -- at this D & J Machine Shop?

DIRECT EXAMINATION OF DANIEL HERBERT SWAIN
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A. Yes.
Q. In regard to some farm equipment he was interested in

selling?
A. Yes.
Q. Can you tell us· about that; what happened on that occasion?

A.

He come by and said that uh, there was some farm

equipment and stuff that his uncle had told him he could get rid of. And I
went up there and looked at it and I pointed out a few things that I would
like to have and he said, "Well, I will get back in touch with you and I will
let you know how much it will be." He come back and give me the price and
I bought it.
Q. What exactly did you buy up there?

A. I bought a Ford turning plow, an International turning plow,
a set of discs.
Q. Are you talking about a disc barrow?
A. Yeah. And a tiller.
Q. Okay. How much did you pay Mr. McAlevy?

A. I really honestly cannot remember. It seems like to me -- I
really don't know the exact number.
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Q. But was it three hundred dollars, two hundred dollars, a
thous~d

dollars, a million dollars?

A. I am thinking it was like four -- four hundred dollars.
Q. Did he offer to sell you some tools also?

A. He --I'm not too sure if it was before this or whether it was
after. He brought an uh -- it was a drill press down there. It was a small, little
110 type drill press and he asked me would I be interested in buying it and I
said, well -- and I knew he wasn't working at the time, and I bought it, you
know, pretty much, just to help him out. And uh, but the switch was broke
on it, so we fixed the switch on the thing. And it was, yeah -- I did buy that.
Q. Okay. Did he offer to sell you any other items?

A.No.
Q. Now, after you had purchased these different farm-- well,

let me ask you this. You actually went up to the property there, to pick these
up; is that correct?
A. Well, I wanted to see what he was talking about; yeah.
Q. And did you-- I mean, did you actually pick them up off the

property itself then?
A. Not at that time. I went up there later and got them.
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Q. Right. Well, I realize not at the time you went to see it, but
when

you

went

back,

you

had

to

load

it

up

yourself?

A. Yes.

Q.

And was this property on the Rockwood Park Road?

A. Yes. That's the road going -- well, where the Oak Level
Speedway is.
Q. Right.
A. I don't know; yeah.
Q. After you had acquired this farm equipment, did you have
occasion to have a conversation with Randolph Keys about the equipment?
A. He come down to the shop, it was one day after that and
asked me had I bought any farm equipment. And I said, "Yeah, as a matter
of fact, I have." And I told him, you know, the few things that I had bought.
Well, no, he told me a few things that he was missing, you know, and I told
him, I said, "Well, yeah, I have got that" And I told him about, I believe a
set of cultivators and he said he wasn't sure about that. And after that, he
went up there and checked, and he said, "Yeah, they are missing." And then
I asked him, I said, "Well, since you know I bought that," I said, "Are you
missing a drill press by any chance?" And he said he didn't know for sure on
that either. So he went and checked, and anyway, it was and I loaded it up
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for him. And as a matter of fact, that evening when he come down there, I
took everything, I loaded it back up, took it up there to his house. I left my
trailer. He unloaded it and then I went back and picked my trailer back up.
Q. Okay. How long after you pW'Chased it was it that Mr. Keys

came in and had this conversation about these items that he was missing?
A. It wasn't too long. I don't really know exactly. It wasn't long
at all.

Q. Now when you say - I'm not -- where . . .
A. Two weeks. No more than two weeks.
Q. Within two weeks?

A. I would think so.

Q. Okay. And your machine shop is located up in the Bassett
area of Henry County; is that coiTect?
A. Stanleytown.
Q. Stanleytown. Okay. And had you known Mr. McAlevy

prior to the time he came up and sold you this . . .
A. Yes.
Q. So there wasn't any question about who you were dealing

with?
A.No.
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Q. This gentleman sitting here?
A. Right
Mr. Smith: Thank you. Your witness.
Cross examination by Mr. Solomon:
Q. Mr. Swain, when Victor I guess sold you this property, he

was not working for you; or he was working for you at that time?
A. Uh, I don't think so.

Q.

Okay.

Is

he

working

for

you

now?

A. Yes sir.
Q. And when he came to the shop and I guess, offered to sell

these things, that is when -- and you didn't know what he was talking about,
did you?
A. Well, I had a good idea, I mean.
Q. But you weren't-- that is why you went to go and look at

them?
A. Right.
Q. And he was with you, when you went to look at them?

A. Yes.
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Q. And did he -- I mean, I don't want to mis-state your
testimony, but his comment at that time was that his uncle told him he could
get rid of it.

A. Yes.
·Q.

he

Did

mention

which

uncle?

A. Yeah. He died. I don't remember now.
Q.

Okay.

But

it

was

the

uncle

that

died?

A. Yes.
Q. And you just went back up there and then, I guess you paid

him.?
A. No. I paid him at the shop.

Q. You paid him at the shop?
A. When he came to the shop to tell me what he had to have
for those pieces that I picked out, that is when I paid him for it.
Q. Okay. And you just went up there on your own and picked it
up, on your own time?
A. Well, he --he was in Roanoke that day.
Q. He was what?
A. He was in Roanoke that day. Yeah, he was not working for
me. He was up there, somebody was in an accident or something. And I had
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called him and he said I could go up there and get them any time I wanted
to. And I had a free moment, and I said at lunch time, "We will go up there
and pick them up." But when I called, he was in Roanoke and he told me to
just go ahead if I wanted to and get what I needed. And I got just exactly
what I told him I was going to get.

Mr. Solomon: That is all the questions I have. Thank you, sir.
Re-direct examination by Mr. Smith:

Q. Mr. Swain, let me ask you something. You say you didn't
recall the name of the uncle who he said told him to sell it for him. Was it J.
C. Keys? Was that the man's name?
A. J. C.? I'll be honest with you, I don't know. I have seen the
Keys guys around; but I mean, I really don't know them.
Q. So you didn't actually know the gentleman he said he was
selling them for?

A.No.

Mr. Smith: Okay. Thank you. I have no further questions.
Court: Sir, thank you. Thank you for
your time.

Mr. Smith: Your honor, the Commonwealth rests.
Court: The Commonwealth rests.
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Mr. Solomon: Your honor, I would move to strike at this point.
I think this just occurred to me. He is charged with larceny, which requires a
trespassory taking, and I think the evidence more supports a charge of
obtaining money by false pretenses. Under this fact matter, Mr. McAlevy is
saying he has pennission to get rid of these goods, and he tells- gets money
in exchange from Mr. Swain. And Mr. Swain goes and picks up the
property. At least, that would cover the fann implements. As far as the hand
tools are concerned, I don't think there has been any testimony as to exactly
the value of those specific farm tools, and I think the charge should be
dismissed on that basis.
Court: Is a trespassory taking the
functional equivalent of asportation?
Is it the same thing?

Mr. Smith: It is my view -- I mean, whether he personally
removed these items or not; once he sold them to somebody, obviously he, at
that point, had in effect, sold them with the idea that the person purchasing
them, would actually have to transport them off of the property. It seems to
me that Mr. Swain was more or less his agent in removing them. He may
have been an innocent agent, in the sense that Mr. Swain wasn't aware that
he was participating in taking somebody else's property, but certainly he
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didn't sell them with the intent they would remain in place. The sale was
predicated on them being removed by the purchaser.
Court: He caused the asportation.
And it is imputed to him . . .

Mr. Smith: Right. He created it, through an agent, even if it
was an innocent agent. And of course, even then, I think obtaining money
by false pretenses would be subsumed by the larceny charge anyway.
Court: Is it a lesser included or is it . .

Mr. Smith: Well, it is a larceny offense. I think the rather
bizarre decision on embezzlement is simply that, a bizarre twist. But I think
there has been no overruling of any of the other cases, in which they are
clearly larceny offenses. So I think under either theory, he is still guilty of
grand larceny. The evidence is clear that the property was worth over two
hundred dollars. Even Mr. Swain admits that he paid over $200.00 for the
property that he took. As far as the asportation, I think the asportation was
done by Mr. Swain, as essentially Mr. McAlevy's agent; because it was
anticipated this property was- it wasn't a case where somebody went and
sold a machine . . .
Court: You know, if he is his agent,
but he caused it by virtue of the deal
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that was done. I mean, he certainly
caused it. But I mean, legally or
theoretically, I don't know if he is his
agent in a technical or legal sense, is
he? I mean, he is the buyer. He is not
his agent.

They have disparate

interests; as a matter of fact, sort of
civilly.
Mr. Smith: Well, I think we are kind of arguing on what theory
supports the - I mean, I still think the asportation has occurred by when he
assumes dominion in such a way that it is anticipated that it will be removed
and causes it to be removed, whether you call Mr. . .
Court: Yeah, I mean, I wonder if you
have sort of constructive asportation
or not. I mean, that is almost what we
are talking about. It is a really -- I was

thinking the same thing. I guess that is
· what you are talking about. I don't
know.
Mr. Solomon: Yes sir.

so
Court: Well, then of course, the other
question, I mean, is it -- can we
proceed under this indictment, if it is
obtain money by false pretenses?
Mr. Smith: My answer to that would be yes. I mean, there is aexcept for this case that came out on the embezzlement issue, there is a 200
year line of unbroken precedent up to that case. And that case was based on
the General Assembly having changed the embezzlement statute. So I would
say that case is limited to that embezzlement case. My understanding is that
it may have been overturned legislatively, starting July 1st. I haven't checked
it that closely, but anyway.
Court: Well, I think it is prima facie. I

will be the first -- I have been sitting
here thinking about that issue, you
know. Exactly when did you have the
asportation, the movement, and can it
be attributed

to

him or imputed to

him. And can you impute an element
of the crime, if he engineered it,
(

caused it or was the catalyst for it? I
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don't know the answer to that. It is an
interesting

question.

Assuming

arguendo you can, I think your bigger
hurdle though is the problem that it
does sound like obtaining money by
false pretenses, which would be
covered under the rubric of the
larceny. There is one other twist, Mr.
Smith, and I am trying to think what it
is -- the difference in -- it's that what was -- the statute has -- its
breaking and entering, so it wouldn't
be a problem. So there we go. So I am
going to let it go prima facie at this
point.
Mr. Solomon: Could we have Ann McAlevy, please.
Court: Mam, good afternoon. Were
you sworn in?
A. Yes sir.
Court: Have a seat there.
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Patricia Ann McAlevv. being called by the defense, having
previously been sworn, testified as follows:
Direct examination by Mr. Solomon:

Q. Would you state your name and address for the record,
please.
A. Patricia Ann McAlevy, 600 Crows Nest Road, Bassett,
Virginia.
Q. Ms. McAlevy, I want to basically lay out for the judge the
relationship that you have -- what is your relationship to Victor McAlevy?
A. He is my son.
Q. And how many brothers do you have?
A. Well, I have two now.
Q. Okay. Two living and one deceased?
A. Two deceased.

Q. Two deceased. Okay. Who is your brother that is living
now? What is his name?
A. Randolph Keys and Raymond Keys.

Q. Okay. And J. C. was also your brother?
A. Yes he was.

t.
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Q.

did

When

he

away?

pass

A. January.
Q. And at some point, he used to live in a nursing home, prior
to January?
A. Yes.
Q. And he was removed from that home?
A. Yes he was. I took him out and I took him home with me.
Q. Okay. And where does Victor live; or where was he living
back then?

A. He was living with me.
Q. And who was taking care of J. C. in the last months of his
life?
A. Well, me, Victor and a friend, some friends of his.
Q. Did he need continuous care; that type of situation?
A. Yes sir.

Q. Ms. McAlevy, was there any property that J. C. gave to
Victor

McAlevy

during

this

time,

that

you

were

A. That he gave?

Q. Yes. J. C.-- did he give Victor any property?
A. Not that I know of. I don't.

aware

ofl
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Q. Okay.
A. Oh well, occasionally, he would tell Victor that he could
take some tools over there from the truck, when Victor was working and
Victor would say, "I need so and so,"

~d

he would say, "Get it off the

truck."
Q. Was this because Victor was working at certain jobs?
(no audible response)
Court: Did you say "yes;" mam? You
need to answer with your voice,
please.

A. I am sorry.
Court: That is okay.
Q. And when you say the truck, what truck are you specifically
talking about?
A. Well, there was an old truck that sat in the field over there
and J. C. had it full of tools.
Q. Okay. And "over there;" whose property is that?

A. Irene Hylton's property. He cut hay over there.
Q.
Irene's?

Okay. So he was talking about J. C. owned a truck at
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A. Yes.

(

Q. And he gave Victor pennission to get those tools?
A. He would tell him to go get what he needed off the truck.
Q. And wasn't there other property that he also gave to J. C. or
gave to Victor? The dog kennel?
A. Oh, well, yeah.
Q. Who owned the dog kennel?
A. J. C. owned the dog kennel. We went over and picked up
the -- we were going to g~t a dog. J. C. was living with us then.
Q. Okay.
A. And we were going to get a dog and Victor went over there
and took the dog kennel down and J. C. and I went over in his truck, and
Victor put the dog kennel on the truck and we took it back over to my house.
Q. Okay. And the dog kennel was also located at Irene Hylton's
property; and was it assembled there? Was it up?
A. Yes, it was. J. C. had hunting dogs up there, but he had
already sold his hunting dogs because he wasn't able to do anything with
them.

Q. To your knowledge, was any other property given from J. C.
(

to Victor; or was that it?
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A. I think that is all I know of.

Mr. Solomon: Okay. Please answer the questions of the
Commonwealth's Attorney or the judge.
Cross examination by Mr. Smith:
Q. J. C. I believe had Parkinson's Disease; is that correct?
A. Well, he had a neurological disease. It wasn't Parkinson's;
but it was similar to that.
Q. Similar to Parkinson's. Okay. So he was not able to hunt or
do

fann

labor

and

that

sort

of

thing?

A. No, he wasn't.
Q. And I believe you said he died January 30th of 2002; is that
correct?
(no audible response)
Mr. Smith: Thank you very much. I have no further questions.
Court: Mam, thank you.

Mr. Solomon: The defense calls Victor McAlevy, your honor.
Court: Were you sworn in, sir?
A. Yes sir, I was.
Court: Have a seat in the witness
(

stand, please.
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Victor Ray McAleyy, the defendant, being previously sworn,
testified as follows:
Direct examination by Mr. Solomon:
Q. State your name, please sir.
A. Victor Ray McAievy.
Q. Mr. McAlevy, you have heard what has been entered into the
evidence about what occurred beginning in May, 2002?
A. Yes sir, I have.
Q.

And you are not disputing the fact that you took the

properties that .
A. No sir, I am not.

Q. Why did you take that property, Victor?
A. Uh, I spent a lot of time with my uncle, J. C., in his last five
months of living. That is why I wasn't working with Danny Swain, is
because I was taking care of him. And uh, one time he had just mentioned
to me that he wasn't leaving any of his property to Ray or Randy, because
they had asked him for it. And like they said, he left it mostly to his friend,
Dean. And I asked him what he was going to do with a couple of plows that
were up there and he said he wasn't gonna do anything with them. And uh, I
mentioned if I could get rid of them, would that be all right; and he said that
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would be fme. So I just went and asked Danny if he would be interested in
it and we went up there and looked at them. He picked out a few items and I
went back and talked with J. C. and actually I brought him back over there
and he said that would be fine.

Q. And what about this drill press? Whose drill press was that?
A. That was J. C's. drill press. It was at his -- it was -- J.C's.
mother and father were, of course, Ray and Randy's father also. But J. C.
lived there. That was his residence at the time. And while he was living
there, that is when he told me I could take it, and he also advised me that it
didn't work and uh, he knew I was working at a machine shop and that it
would be all right to go ahead and take it down there, to see if we could get
it working.

Q. Okay. And the other piece of property that you are not being
charged with; but it is the dog kennel; right?
A. Right.
Q. When did he give you that?
A. I believe that was in November of2001.
Q.Okay.
A. And he had told me about three times, cause I really wasn't
looking forward to taking it down. It was a big kennel. And he had told me
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to go on and get it, and any tools I needed, to get out of his truck and bring
them up to the house. And I started taking that down, and actually I went up
there with J. C's. grandson, Steven, because I knew J. C. wasn't doing very
well and I just kind of figured they could spend a little time together. So I
took him up there and had him help me take it down. And while I was up
there, Randolph pulled up there and I was taking tools out of the truck, ·
taking the thing down, and I noticed him up there. I have no idea how long
he was up there for, and uh, I guess we have never gotten along very well.
But I went over there to talk to him, just to let him know what we were
doing. And I started walking toward him and he just decided to drive off. So
I continued taking the cage down and J. C. and my mother came over there
to load it up, because we didn't have a truck to load it on. And I loaded it up
on the truck and J. C. and my mother drove it back over to our house.

Q. Did you have any idea that the property belonged to
Raymond or Randolph?

A. No sir, I did not. It would have never been touched, if I had
any idea; and I believe you could ask them that and they would tell you that
too.
Q. You have been convicted of a felony?

\.

A. Yes sir, I have.
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Q.

And crimes involving lying, cheating or stealing?

A. I don't believe lying or cheating; no; but stealing, yes. That
was about thirteen or fourteen years ago.
Mr.

Solomon:

Please

answer

the

questions

of

the

Commonwealth's Attorney or the judge.
Cross examination by Mr. Smith:

Q. Now let me ask you about this property. Now of course, J.
C. died, according to all the evidence in this case, on January 30th of 2002?

A. Yes sir.
Q. But you decided to wait until May of 2002 to remove this
property over there?
A. No sir. I did not. J. C. was still alive when that property was
removed.
Q. So you are saying it was not removed in May of 2002?
A. No. Nowhere near there.
Q. So Mr. Keys and Mr: Swain are both totally wrong, when
they say it happened in May of 2002?

A. I don't believe Mr. Swain said it was in May; and if you
would have asked him, I believe it was back in -- well, this was so long ago.

\.

I believe it was sometime in about November that me and Danny had went
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up there to look at it. And J. C. had went up there -- not with the two of us -and that was what was agreed upon, that he wanted to get rid of. And I don't
think he ended up picking it up until about February or March, because he
just didn't have the time to go up there to get it.
Q. Well, didn't you hear Mr. Swain say he had only had it for a
few weeks when Mr. Keys recovered it?
A. Yes. He had it, I think -- I believe it was about a month or a
month and a half he had it, before Randolph went down there and he told
Danny that it was his property. And just on his word, Danny just went ahead
and gave it back to him, cause we didn't want to have to go through all this, I
guess.
Q. Well, are you aware of the fact that the Sheriffs Department

has a log that it was recovered on June 11th, 2002?
A. I am not sure when it was recovered; no. I just know when

he had gotten it.
Q. Well, that is certainly a long time away from January 30th;

wouldn't you agree with that?
A. Yes.

Mr. Smith: I have no further questions.
Re-direct examination by Mr. Solomon:
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Q. Mr. McAlevy, you are saying that the conversation
happened with Danny Swain about buying the property, happened prior to
January?
A. Yes.

Q. And he didn't pick up .
A. Yes, and he had paid for it prior to that also; but he wasn't
able to pick it up until about two months after he had paid for it.

Mr. Solomon: That is all. Thank you sir.
Court: I don't have any questions.
Thank you.

Mr. Solomon: That is our evidence, your honor.
Court: Any rebuttal, Mr. Smith?

Mr. Smith: Yes sir. I would like to call Donna Kay Luther to
the stand.
Donna Kay Luther. being called in rebuttal, having previously
been sworn, testified as follows:
Court: Mam, you are still under oath
and welcome back. Have a seat,
please.
Direct examination by Mr. Smith:
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Q. You are Donna Kay Luther, who testified earlier; is that

· correct?
A. Yes sir.
Q. Ms. Luther, after your father, J. C. Keys, passed away, who

handled the disposition of his property?

A. I did.
Q. You did. And the fann equipment that was up there on this

property on the Rockwood Park Road here in Henry County; were you
involved with that?
A. Yes sir.
Q. And I believe you testified earlier that the property was sold

to Randolph and Raymond Keys?

A. Yes sir.
Q. Why did you sell it to them?

A. Because daddy said when something happened to him, that it
went to them first, because they had helped him do hi.-; fanning and things.
Q. Okay. And did you go up there and actually look at the

equipment?
A. Yes sir.
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Q.

After

your

father

died?

A. Yes sir.

Q. And was it there on the property?
A. Yes sir.
Mr. Smith: Thank you. Your witness.
Mr. Solomon: No questions.
Court: Thank you mam.
Mr. Smith: I would like to recall Mr. Daniel Herbert Swain to
the stand.
Daniel Herbert Swain, being called in rebuttal, having
previously been sworn, testified as follows:
Court: Mr. Swain, welcome back and
you are still under oath. Have a seat
please.
Direct examination by Mr. Smith:

Q. You are Daniel Herbert Swain, who testified earlier?
A. Yes sir.
Q. Mr. Swain, you indicated that you had this property for - I
don't recall now - you said a few weeks -- two weeks to a month or

DIRECT EXAMINATION OF DANIEL HERBERT SWAIN

65
something, before Mr. Keys, Randolph Keys, came and talked to you about
it; is that correct?
A. Yes.
Q. How long had it been between the time that Mr. McAlevy
talked to you about buying the property and the time that you actually got
the property -- picked it up?
A. It may have been a couple weeks on that also.

Q. So it was a short period of time?

A. Yeah.
Q. And did you pay him for it before you picked it up?
A.No.
Q. So you picked it up and then you paid him for it?
A. No. I take that back. I did pay him for it first. That is the
reason I felt good about going and getting it.

Q. Okay. So in other words, you had talked to him about a
couple weeks past; and then you actually picked it up; and then a couple
more weeks to a month passed and then Mr. Keys picked it up from you; is
that correct?
A. I took it to him.
Q. Well, you took it to him.
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A. Yeah.
Q. But I mean, he came by and talked to you about this property
being missing.
A. Yes.
Q.

So

all

this

was

less

than

two

months?

A. Yes, as far as I know. Uh, the uh, when I paid for the
equipment was actually the day that Victor come down to the shop to give
me the amount of what it was. That is when I actually paid him for it.

Q. Okay. And how long was that? You said you went up and
looked at him and told him the things you wanted?
A. Me and him both went up there and looked at it.

Q. Right. But I mean you went up there and sort of picked out
the items you were interested in; and then how long was it before he came
and told you how much he wanted for those items?
A. I think it was a couple days.

Q. Just a couple days?
A. Yes sir.
Mr. Smith: Thank you. I have no further questions.
Cross examination by Mr. Solomon:
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Q. Mr. Swain, let me try to clarify. The time that Victor came
about selling these items to you and you went to the property that first day.
When was that? What month?
A. I honestly don't know.
Q. Okay. You can't narrow it down? I mean, it could have been

January, February, March, April or May?
A. I am thinking March.
Q.

Okay.

You

are

not

sure?

A. Now I am not sure.
Q. Okay. So you remember some time in March?

A. Yeah, it was early of the year.
Q. Do you know if J. C. was still alive at this point?

A. I assumed he was. He went -- or whoever it was, he went
and asked.
Q. Okay, so when- as far as you are concerned, you think it

was when J. C. was - the uncle he was talking about, was still alive?
A. Exactly.
Q. After you two went up there, do you know if J. C. went up

there?
A. Now I never seen him.
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Mr. Solomon: Okay. Thank you sir.
Mr. Smith: Thank you. You may step down. We rest, your
honor.
Court: Any surrebuttal?
Mr. Solomon: No sir.
Court: All right. Would you waive
your opening, Mr. Smith?

Mr. Smith: Yes sir.
Court:

Closing

comments,

Mr.

Solomon?
Mr. Solomon: Well, your honor, like all criminal cases, the
Commonwealth bears the burden of proof, proofbeyond a reasonable doubt.
As I said in my opening statement, this isn't a normal larceny situation. I
think that there are a few key factors that I just want to point out to the court
to suggest that there is reasonable doubt in this case. The taking occurs -this property is not in the exclusive possession of anybody. It is basically on
Irene Hylton's property, which she has been, I guess, leasing to these
brothers for years and years and years. It is out there. It is not like what
happened here was Victor McAlevy coming as a thief in the night and taking
this property that obviously belongs to another person. It just doesn't be-
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speak -- the actions involved of somebody who is acting with a guilty intent.
I mean, he makes this kind of bargain for exchange with Danny Swain, and
he actually says at the time he is talking to Danny Swain, "Look, my uncle
said I can get rid of this property; and do you want it?" And that is when
Swain goes and basically picks out what he has an interest in purchasing. I
think so, at the time, there is some evidence to corroborate Mr. McAlevy's
side of the story. There is kind of this issue of Victor's · receiving some
property from J. C. -- the dog cage and the tools. You have heard the
testimony -- what Ms. McAlevy says - that he gave him this. There is this
other property. Both the brothers said that J. C. had heavy equipment and all
kinds of stuff out on Irene Hylton's property. I don't think it is too much of a
stretch to think that Victor McAlevy thought that the property belonged to J.
C.; and J. C. is the guy who gave Victor permission to get rid of it. I mean,
this isn't a situation that the court is not familiar with, where somebody dies
and people are squabbling or arguing over who owns what property in that
estate. I think that, you put all that together, judge, and it adds up to really a
-- it is a mens rea defense. I don't think that -- if Victor McAlevy has even a
mistaken bonafide claim of right to this property, he can't be convicted of
larceny, and I would ask that the charge be dismissed.
Court: Thank you.
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Mr. Smith: Your honor, we have here a gentleman who is a
convicted felon and an admitted thief, by his own testimony here, who says,
"Oh, this property was all given to me by my uncle before he died, and I
disposed of it before he died." But the testimony, of course, of the lady who
handled the estate, Ms. Luther, indicated that the property was not disposed
of prior to her father's death, that her father in fact had told her, contrary to
what the defendant testified to, to give his two brothers who had helped him
in the fanning operations, the first refusal on the property; testimony that
they purchased this property after his death, from the estate; it belonged to
them. Even Mr. McAlevy's own mother admits that the only thing that the
uncle gave him was the dog lot, which the Keys, Randolph and his brother,
both admit was given to the defendant and they had no problem about him
removing that. In fact, Randolph even saw him up there when he was
removing it. And Ms. Luther said clearly that her father had given that to
Mr. McAlevy and that was the only thing he had given to him, that the rest
of the property was sold by the estate to the two Keys brothers, the two
surviving Keys brothers. The only testimony we have here is the defendant,
who makes up this story about, "Well, he gave it to me and I removed it
before he died," which we know is not true. Mr. Swain indicated this whole
transaction took less time -- than the time from the man's death until the

time that the property was recovered. So we know that that part of it was not
true. The property was obviously taken off of there and sold after the death
of Mr. J. C. Keys, at a time when it had been sold. There is absolutely no
corroborating evidence whatsoever, from anybody, of the defendant's story
that he was, "given all this property by his uncle, at some point prior to his
death." And in fact his comment that he sold it prior to his uncle's death, is
absolutely refuted by the evidence we have heard from all these different
witnesses, the majority of whom are not in any way involved in the situation
themselves. So I would say the evidence in this case indicates beyond any
reasonable doubt that the defendant in this case basically stole that property
from his two uncles up there at that farming location.
Court: Lawyers, thank you both. As
a threshold matter, Mr. Solomon
argued that this is not an exclusive
possession.

It

1s

an

exclusive

possession. In a sense, there is
ownership. It is clearly owned. There
· is no doubt. All titles, both legal and
equitable, are in the two uncles, who
owned it at this time. I mean, if we
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took that argument to its logical
extreme -- if I park my car in the
Greensboro Coliseum, I don't own the
land at the Greensboro Coliseum, and
there are many other cars there, but it
is my car. I own it. It is unattended.
That doesn't give someone the right to
get in it and drive away. But it is still,
there is a clear definitive ownership
and there are only two owners at that
point. The story that he tells does not
match the chronological facts, period.
This story that he was alive and he
told me while he was living to, "get
rid of the property," simply does not
match the chronological facts as
established by Mr. Swain and by the
date

of

death,

which

is

uncontradicted. This transaction took
place clearly after January of 2002,
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when he passed away; and that
absolutely belies the story that is
being told. Number three, assuming
arguendo that the story he is telling is
true. What he says is, "My uncle told
me to get rid of it." There is never a
suggestion --

there

is never a

suggestion that the uncle said, "It is
yours, you may have it." There is
never any donative intent, any gift.
There is his sort of slippery statement,
"My uncle said, 'Well, get rid of it'."
Not that it is yours. There is no
suggestion by his own mother that she
was aware of that, and they were all
living there and taking care of this
man. She has no idea of that and the
executor of the estate has no idea of
that,

whether

it

be

gift

or

management. So his story just simply

74

doesn't hold up and it is completely
uncorroborated and self serving; and
as such, I am not bound by it. Now,
that still leaves me in a quandary.
Those are the facts, as I believe them.
But I am still sort of stuck with what I
do with those facts, lawyers. I don't -you know, Mr. Smith, I think you are
right that larceny is larceny, but I
mean, do you have to amend the
indictment? Do you have to move to
amend the indictment? Because this
basically

Is

a

grand

larceny

indictment, which on its face is, that
he canied it away.

And he didn't

cany it away. I don't know if you get
this sort of constructive or -- because
he was the catalyst of it. I mean, I am
just in a real technical quagmire.

75

Mr. Smith: I would be happy to submit authority on that point. I

think I am correct on that point and I will be glad to submit authority on that
point, and also the issue of whether or not any other larceny offense, such as
obtaining money by false pretenses or whatever, can be covered under the
larceny . . .
Court: Can be covered under sort of
the umbrella larceny charge.
Mr. Smith: Right. Which I . . .

Court: I mean, intuitively, I mean, I
know that law, but then he, Mr.
Solomon's point is, you have got an
indictment here, and the indictment
says that he unlawfully took and
carried away property belonging to
Mr. Keys. And that is the point he is

making.

I mean, I don't have any

problem beyond a reasonable doubt
what the facts are, as I have stated.
That is what I believe are the facts.
Now how I peg that into a charge - or
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can I peg that into a charge -- is
another question. And I am not real
sure what we do. I mean, there is no -the case is over, and I have ruled.
There has been no request to amend
or conform, so I have got a grand
larceny indictment and that is where I

am.
Mr. Smith: Well, if your honor would take it under advisement,
I would be happy to submit authority . . .
Court: Oh, I am. I am not going to
dismiss it. I just want -- I am saying I
don't know. I will be the first to admit
it is a real interesting question. I had
the

same

reaction

about

the

asportation -- or he calls it trespassory
taking. I agree wita'l you that larceny is
larceny, with the exception of, I think
embezzlement. It seems to me there is
another twist in that formula that has
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nothing to do with what we are about
today. So that is sort of where we are,
as far as I am concerned. So I will be
glad to look at whatever you folks
want to give me on the issue. I mean,
we all know what the facts are, as I
have found them. And if that can be
plugged into this charge, or can
sustain a charge as an evidentiary
predicate as this indictment stands
now, unamended; then that is where
we are. So I will be glad to -- both of
you probably know more about it than
I do, so I will take a look at what you
all have.

Mr. Smith: Well, I mean, larceny is such a common offense
that there is authority, you know, on just about every aspect of larceny. It is
not like some new statutory offense where you may not find any authority.
Obviously, there is authority everywhere on that.
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Court: Yeah. Oh, I am sure we will. I
have never had the question raised
before about the asportation. That is
the first issue. And assuming that you
-- that he has to have -- assuming that
you can't prove asportation, either by
what you call an agency, or because
he was the catalyst; or because he
caused it - or because it was done as
a result of his involvement-- then will
this sustain obtaining money under
false pretenses, as it stands. Those are
the two questions. Okay. How long
do you need to -- and if you folks, you
know, I will do my own research too.
If you folks, I mean, I know you are
both busy and have heavy caseloads.
If you would - you don't need to do
anything formal. If you can just find
the case, give it to me and then we
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will return and see what we can put
together and then exchange it. Is that
okay?
Mr. Smith: That is fine. If you want to set a deadline. I have
frankly got two different -- well, I am going to be finished by the first of
next week with an appeal in a Court of Appeals situation. And then I have
got an issue for Judge Williams, I believe, if I am not mistaken.
Court: Well how long-- you tell me
how long you need. I mean, my
schedule is easier than yours. Thirty
days?
Mr. Smith: Beg pardon?
Court: Is a month long enough?
Mr. Smith: Oh yes; certainly, yes sir.
Court: A month?
Mr. Solomon: That is fine.
Court: And maybe just, you folks
could exchange things before you get
here, whatever you have. And please
understand, I don't need a formal
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brief. If you can just give me your
case or highlight what you want me to
see.

Mr. Smith: If I can just write you a letter and just give you the
citation or whatever the . . .
Court: That will be fine. Just tell me.
And we are clear what the two issues
are.

Is there, you know, this

asportation

element.

Has

the

Commonwealth satisfied it? If not,
will these facts, as I have found them,
sustain an obtaining money by false
pretenses

conviction,

as

the

indictment stands now? Those are the
two legal issues. Okay. Well, that is
interesting and lawyers, thank you
both. It is always nice to have you
here and interesting questions.
Mr. Smith: Do you have a date you want us to get back together
on this issue?
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· Court: Ms. Martin will have to give
you a date when I will be back here.
Court Reporter: How about July 29th at 3: 15?
Court: That is fme with me. Is that a
date I am going to be here?
Mr. Smith: Your honor, July 29th, I am going to be gone. Is
that the earliest you are going to be back here?
Court: Well, I probably will be back
before; but we are full, I am guessing.

Mr. Smith: I assume what you will only do is just announce
your decision on it and that . . .
Court:

Yeah. I will hear whatever

you have to say. I will read and try to
-- and take a look at whatever you
folks have sent me. And then I am
going to -

I will have my own

research on the issue and there we go.
Mr. Smith: What I mean is, it won't take a long time, because it
is just a question of announcing your ruling, I assume. It is not like we are
going to have to have a long lengthy hearing of any kind or whatever.
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Court: No. It will take. ten minutes
and then, if he is found not guilty,
then he will leave. If he is found
guilty, then we will set a PreSentence.

Mr. Smith: Right.
Court Reporter: Do you want to set it on a day when you
already have just a civil case set?
Court: No, cause then . . .

Mr. Smith: If it was a jury trial, if you could set it while the
jury is out.

Court: Well, because -- well, what
will happen is, with a civil case, I will
end up driving down here for five
minutes -- if the civil case falls
through.

Mr. Smith: Oh.
Court: Which happens about fifty
percent of the time.

(
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Court Reporter: July 29th is the first day I have. After that is
August 19th.
Court: How about August 19th?

Mr. Smith: That is fme with me. That would be on a Tuesday, I
believe?
Court: Yes sir. Is that all right, Mr.
Solomon?

Mr. Solomon: What time, judge, because I am free in the
morning, but I have got to be . . .
Court Reporter: Nine o'clock.
Court: Nine o'clock.

Mr. Solomon: That is fine.
Mr. Smith: Nine o'clock on August 19th.
Court:

Mr.

McAlevy,

do

you

understand what we are doing?
Defendant: Not really; no.
Court: Okay. In short term for you,
what you need is, you are going to
come back on this day. And your
lawyer is going to give me some
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information on two legal issues that I
am curious about. I have found
factually what I believe to be the facts
are, beyond a reasonable doubt. How
they fit into a legal framework is
something for us to decide.
lawyer

ts

information.

going

to

give

Your
me

Mr. Smith is going to

give me information and I will make a
ruling on that day.

I will actually

determine your guilt or innocence on
that day. If I find that you are not
guilty, then you will leave and the
case will be over. If I find that you are
guilty, then we will order a PreSentence Report. If you have been
convicted of a felony, you know what
a Pre-Sentence Report is.
Defendant: Yes sir.
(

.
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Court: And Mr. Solomon and Mr.
Smith, if you all would approach and
let me ask you one thing.
[at bench-- inaudible]

August 19th. 2003
Open Court
Court Reporter sworn
Court: For record purposes, this is the
return date for Victor Ray McAlevy
and welcome and good morning
again, Mr. McAlevy. Mr. Solomon is
here on behalf of Mr. McAlevy; with

Mr.

Smith

Commonwealth.

here

for

the

We left this case

with basically, sort of a legal issue
that was undecided and I asked for

authority and briefs. And I also did
my own research on the issue.
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Factually I had determined, from
hearing

the

determined

evidence,

beyond

a

I

had

reasonable

doubt that Mr. McAlevy did not own
the property that he effectively sold to
Mr. Swain; that he knew he did not

own the property;

nor did

he

reasonably believe he owned the
property; nor had his -- I guess it
would be his uncle. Was it his uncle?
Nor had his uncle told him that he
owned the propertY or was entitled to
dispose of it. And I found those
factual variables, beyond a reasonable
doubt. The question then became there were two questions.

And the

first one was, could you -- and this is
short hand and I am distilling this
down. Could you impute asportation
to a good faith buyer?
<.

And the
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second question was, could this case - was obtaining money by false
pretenses a lesser included of a grand
larceny indictment. The last question
-- the superficial or quick answer is
yes; it is. But the way this case is
configured, I do not think that a
conviction for obtaining money by
false pretenses would lie. So I actually
called both attorneys and I need to say
that for the record.

I told both

attorneys not to waste a whole lot
more time or devote a whole lot more
time to that issue, which then left us
with the asportation issue. And I have
read everything I got. Does anybody
else want to - anything else on that?

Mr. Solomon: Judge, let me clarify one thing, because you just
mentioned that you wanted briefs on this case. It was my understanding and I apologize when -- I did not realize the court wanted a brief.
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Court: Oh no, no.
Mr. Solomon: Well let me just clarify, because I remember in

court, I believe you had stated that, "Don't do anything fonnal; just do the
research and report back." So I just . . .
Court: Sure.
Mr. Solomon:

And I prepared a brief, more for my own

edification than . . .
Court: And that's -- yeah. I just - I
used that tenn generically. No, no, I
said don't, because I know you both
have incredible caseloads and I didn't
mean that you - Mr. Smith actually
submitted a brief- an amicus brief he
had done in another case. But oh no, I
didn't mean that at all. That is exactly
what I said. I said, "You just tell me
when we get back here today
whatever you found, whatever you
have come up with and we will go
from there."

I did not mean that we
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needed formal briefs. So let me start •
- I will give Mr. Smith the fmal word;
and anything else that you have or any
other comment or your research,

Mr.

Solomon.
Mr. Smith: You didn't ask . . .
Court: I will just hear from him. You
have got the burden of proof. I will
give you the final word.

Mr. Solomon: Basically, and I have read Mr. Smith's thorough
and well written and well researched brief and I think he is correct when he
states that this is a case· of the first impression. And he goes on to lay out
several other jurisdictions and the fmdings and holdings of those
jurisdictions that say that this kind of conduct can be imputed to the third
party. I restricted my research to Virginia, because I think the Virginia law - I think there is some authority that can give us the answer in this case. And
for that, I would rely on Comm. v. Jones. I have the cite if the court is
interested. But basically, the Jones case examined exactly what the meaning
of the definition or the tenn of a taking might mean. And I think there is
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some language in there that kind of highlights what we are here for in this
case. And ifl could, I could just read from that.
Court: Sure. That would be fine.

Mr. Solomon: "To constitute the crime of simple larceny, there
must have been a felonious taking of the property from the possession of the
owner; and the thief must, for an instant at least, have had complete and
absolute possession of the stolen property. And during such possession and
control, he must have ·feloniously removed the same from the place it
occupied just before he grasped, seized or lay hold of the same." And I think
that the language kind of implies or infers conduct on behalf of the thief and
not on a third party. And that would go right along the line with this, kind of
a general concept of the common law definition of larceny, which as I stated
at trial, was the trespassory taking of personal property of another, with the
intent. I really think that -- and there isn't much case law out there to kind of
guide us to what the correct answer is. But I think that case-- well, it is a
Virginia case, so it is certainly kind of a persuasive authority as to what the
issue in front of the court today is, and I just rest on that, judge.
Court: Thank you. Anything you
would like to add, Mr. Smith?
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I

Mr. Smith: No, other than just to note, as I did in the brief, that
essentially from what I can tell under the authority that is out there, and I
agree there is not a whole lot of authority out there. Not a whole lot of states
I

who apparently have reported decisions on it. But of those that do, of course
only two apparently ruled Mr. Solomon's way; and one of those states,
which is Louisiana . . .
Court: Louisiana and Utah.

Mr. Smith: . . . has by statute pretty much eliminated the
asportation thing and the court has more or less repudiated, without directly
overruling their prior decision. So that remains. Apparently the argument of
Mr. Solomon prevails only in the State of Utah; and all the other states that
have ruled on it, have ruled in favor of the Commonwealth here. And I think,
under the circumstances, I think that the Commonwealth of Virginia would
probably adopt the majority rule, which is that you can have asportation by
means of an innocent agent purchaser; and that certainly was the case here.
Court: All right. Well, thank you both
and let me say, first of all, Mr.
Solomor.., thank you for a very
vigorous and good defense. That was
the issue and you spotted it and
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highlighted it and that is what you are
supposed to do as an advocate; so
thank you for a very spirited defense.

Mr. Smith, thank you also for a very
thorough, professional and complete
job, in terms of addressing the issue,
once spotted. For what it is worth,
when I left here, I tended to side -and it was probably obvious. I tended
to side with the defense. After
researching it myself and reading the
brief and listening, of course, to what
you had to say today, I am going to
decide with the Commonwealth. And
basically, I am going to just simply
say for the record -- I am going to
adopt Mr. Smith's brief. I don't know
what else to say beyond that.

In a

nutshell, Mr. McAlevy authored this,
he directed it, he caused it and he

93

intended to cause it. And I think that
you can impute this agency to him, or
this asportation to him. And I am sure
probably the Court of Appeals will
get to take a look at it and we will
find out. Because it is a

first

impression here and it ts a really
interesting question, but I really can't
see

a

whole

lot

of difference

analytically or legally. I mean, had he
simply arrived there, accompanied by
a henchman or an assistant and he
said, "Go move that out of here;"
certainly that would be conduct -- that
asportation would unquestionably be
imputed to him; and I don't see any
reason that this should not be.
note,

~

I also

Mr. Smith noted, it is the

majority rule; so with that piece of the
puzzle in place, and the factual
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findings I have already made, I will
find him guilty of grand larceny as
· stated in the indictment.

Now that

then returns us to the issue of-- we do
not have a Pre-Sentence; do we? We
simply just came back to decide the
case today.

Mr. Smith: That is correct, your honor. And I think the next
step would be to request a Pre-Sentence Report from the Probation Officer.
Court: That is what we will do. Is this
yours [to probation officer]?
(no audible response)
Court: Welcome and good morning.
What do we need - sixty days? Is that
what we are running on here?
Probation Officer: Yes sir.
Court: Okay. Sometime when I will
be back, in two months or so.
Court Reporter: October 23rd, 11 : 15 a.m.
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Court: Is that all right with you, Mr.
Solomon?

Mr. Solomon: Yes sir. What time?
Court: 11 : 15.

Mr. Smith: '_fhat is fine, judge.
Court: Mr. McAlevy, are you on
bond?
Defendant: Yes sir.
Court: Who is on your bond?

A. Who bonded me?
Court: Yes.
A. My mother.
Court: Okay. And are you living in
this area?
A. Yes sir.
Court: Okay. I will continue his bond
until his sentencing date.

We will

have you sign to be back. Do you
know what a Pre-Sentencing Report
1.
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is? Has Mr. Solomon talked to you
about that?
A. I am not familiar with it; no.
Court: What will happen is, the
Probation Officer of this court will
interview you, and probably today. I
am not certain about that.
Probation Officer: I just have an appointment to set with him.
Court: Okay. And she will ask you a
number of questions about your
background, about your history and
anything else you want me to know
about this sentencing situation and
some other questions. She will then
give me a report that will allow me to
know a

l~ttle

bit more about you in

sentencing. You need to talk to Mr.
Solomon a few days before coming
back here and go over that report, to
insure that it is correct and to make
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sure there is nothing you want to add
to it. There will also be Sentencing
Guidelines

that

I

have

already

received in your case, and you need to
go over those Sentencing Guidelines,

as well. They are presumptive, they
are not mandatory; but they give me a
presumptive sentencing range for
your situation. And we will consider
both of those documents when you
return.

When

you

return

for

sentencing, you are allowed to present

any

evidence

in

mitigation

or

anything that would be helpful to you,
m

terms

of

witnesses

and/or

documents, letters. Okay, if you will
sign to be back. Good luck to you.

Mr. Solomon, thank you again; and
Mr. Smith, thank you. And I am just
going to file -- I have got a bunch of
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these -- I have got a fax - let me
make sure I have got an original to
put in -- will you give me this - you
did not give me Commonwealth . . .
Mr. Smith: I think I gave an original to the clerk.
Court: I don't know.
Mr. Smith: I thought I did.
Court: But here it is, and I'll -- let me.
I am going to write down, tell me,
give me the cite ofComm. v. Jones.
Mr. Solomon: 3 Va. App. 295.
Court: And I am going to put that in
the file, as well.

October 23rd. 2003 - Pre-Sentence return date
Open Court
Court Reporter sworn
Court: For record purposes, we are
(

here for the sentencing in the case of

99

the Commonwealth v. Victor Ray
McAlevy. Mr. McAlevy is here in
person, along with his counsel, Mr.
Solomon. Here on behalf of the
Commonwealth is Mr. Bushnell.

Mr. Bushnell: Judge, if there is something special that-- Mr.
Smith handled the case, but he is not here today.
Court:

Well, it has a very, very

interesting issue in it about the
asportation by virtue of an innocent
agent.

And I don't know if I am

summarizing that very well, but we
briefed it and I have already done it
and ruled on it, so we are here for
sentencing.
Mr. Bushnell: Yes sir. Mr. Smith told me how delighted he was

to have an opportunity to brief an issue; and the court knows how delighted I
am to have somebody in the office that likes writing briefs.
Court: All right, Mr. McAlevy, good
morning;

~-

and Mr. Solomon, good
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morning. I am sorry we were delayed.
Obviously the other cases ran over
and I apologize.

I have a Pre-

Sentence Report that Ms. Napier
prepared. It is dated September 23,
2003. I have read it in its entirety and
will consider it in setting sentence. I
also

have

a

set of Sentencing

Guidelines. They are - they don't
have a date on them, but they show a
range of eight to one, nine; mid point
of one, two.

And I have reviewed

those and will consider them for their
statutory and presumptive effect. Mr.
Solomon,

did

you

get

both

documents?

Mr. Solomon: Yes sir.
Court: And did you go over them with
your client?

Mr. Solomon: I did sir.
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Court: Is everything timely?

r
Mr. Solom~n: Yes sir.

Court: Same questions for the state.
Mr. Bushnell: I have got everything. Does the court have a copy
of the Victim Impact Statement that.was submitted to my office?
Court: No. Did you get it [speaking to
Attorney Solomon]?

I don't have it

No.
Mr. Solomon: No sir.

Mr. Bushnell: It must have come in -- it has been in my file
smce ..
Court: Well, I don't-- I don't think
that -- and the defense hasn't had a
chance to see it, I am sure.

Mr. Bushnell: I would like to submit that.
Court: Well that is up to Mr.
Solomon.

Mr. Solomon: May I look at it, your honor?
Mr. Bushnell: Sure.
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Mr. Bushnell: Apparently some of the Probation Officers have
a practice of going -- reviewing my files - and they pick it up and that's -Probation Officer Napier: (inaudible)
Mr. Bushnell: Ms. Napier says she is old school --and that
just fell between the cracks.
Mr. Solomon: That is okay.

Mr. Bushnell: Particularly since this thing has been filed since
December. I hope that the court will consider it and I hope it won't delay . . .
and I again apologize. This js the first time I have had a Victim Impact
Statement in my file that" didn't make it to the court.
Mr. Solomon: Judge, I have to admit that-- is there a-- I am
ignorant of any filing requirement on a Victim Impact Statement, as far as .

Court: Well, I mean, it just strikes me
that you should have time to get it, at
the same time that you would get your
Pre-Sentence. What is the time limit
on there? Is it ten days?
Female voice: Five days.
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Court: Five days. I mean, I would
think -- that is governed by -- we can
look. It is 19.2-299.1 is the code
section. I don't know if it says
anything, but my tentative feeling is
that you should have it in advance
five days, just as you should have the
Pre-Sentence. If you didn't and you
want to object, then I will rule in your
favor.

Mr. Solomon: I would so object, judge.
Court: Okay.
Mr. Bushnell: I would ask that the case be continued. The law- my office is responsible for getting the thing to the court and the fact that
we have followed a procedure that hasn't failed in the past, is not an excuse.
But the law gives victims certain rights of having their input expressed.
Court: It would seem to me that you
can't just give it to them the day of
trial, at a bare minimum.
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Mr. Bushnell: Well, I don't have a problem with continuing the
case, but I do -- I don't want to just trample the right of the victims to
express their sentiments.
Court: It is five days, by statute.
Yeah, I figured it would be just like
the other one. And it says, ". . . shall
be made available to counsel." And I
don't know how we-- I mean, I am
not saying that is your fault, Mr.
Bushnell.

Mr. Bushnell: Well, I will accept it. I mean, I run the office. It
is my fault, but I would ask that the case be continued. The defendant is
obviously free on bond.
Court: Mr. Solomon, your thoughts
on the continuance?
Mr. Solomon: May I confer with my client, judge?
Court: Sure.
Court:

All right. I will say for the

record the reason I -- I assumed it was
five days, that it would be co-terminus
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with the other filing requirement. And
then I checked the statute and it is five

days. So it is not just an ad hoc rule.
Mr. Bushnell: It makes a world of sense.
Court: Yeah.

Mr. Solomon: Judge, I wouldn't oppose a continuance, but I
think that my client wants to object to the entrance of the Victim Impact
Statement at this point, at this hearing.
Court: Well, I think the way we
would do that is, if you don't oppose a
continuance, then we will have the
continuance and give everybody a
chance to -- if he -- once you have had
a chance to look at it and . . .
Mr. Solomon: Well, I have a question as far as the-- there is an
issue of restitution in there.
Court: Well then, it may be wise to
put everybody on notice that if
restitution is an issue, get the folks
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here and I -- that is why you are
entitled to it before today.
Mr. Solomon: I will do that-- subpoena. Right. Well, that is
the only thing from my . . .
Mr. Bushnell: That makes a world of sense.
Court:

So, Mr. Bushnell, you are

moving for a continuance?
Mr. Bushnell: Yes sir.
Court: And you do not object?

Mr. Solomon: No sir.
Court: Then we will continue the case
to the next time I am here. And Mr.
Solomon is giving you a heads up
now. We may have a restitution issue,
so let's put an hour down to do this,
which will cause everyone -- that is
my scheduling.

That

will

cause

everyone consternation. It is a fifteen
minute case for you. It will be an hour
forme.
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Mr.

Bushnell:

Judge,

consternation --

a life

without

consternation is not worth living. When are we gonna be here?
Court: Well, I don•t know. Whenever

I am back.

And you are on bond,

aren•t you sir? I have asked you
before. Who is on your bond?
A. I don•t understand the question -- who is on my bond?
Court: Yes.
A. My mother posted the bond.
Court: Okay. How much is it?
Clerk: Patricia Ann McAlevy, a thousand dollars.
Court: Secured?
Clerk: Yes sir.
Court: Fine.
Court Reporter: I have forty five minutes on November 25th.
Mr. Bushnell: I'll bet we could do it in forty five minutes.
Court: Yeah, we can do it in forty five
minutes.

I mean, the guy is going to

get on the stand and say, "This is what
it is worth."
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Mr. Bushnell: Yeah.
Court: All right. Let's try that. What is
that?
Court Reporter: November 25th at 9:15.
Court: When is Thanksgiving?
Court Reporter: The 27th.
Court: I think I am gone on -- aren't I
gone? I am leaving Wednesday.
Court Reporter: You are here on Tuesday. This is Tuesday.
Court: Tuesday? Okay.
Mr. Solomon: What time?
Court: 9: 15.
Mr. Solomon: Judge, I have a-- I have Toby Wright in-- no,
that is General District Court in Patrick County that morning.
Court: So that won't work for you.

Mr. Solomon: I am sorry. I thought initially that was in Circuit
Court up there, but this is General District.
Court Reporter: December 16th at 9:00.
Court: December 16th, 9:00?

Mr. Solomon: Yeah, that is fine.
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Court: Okay. We will have you sign
to be back then. I will continue yom
bond to that time. And you can go
over the report. I will note it is
continued on a joint motion. You can
go over the 299.1 report, do whatever
you want to do, whatever witnesses
you need to prepare, for value. Mr.
Bushnell, you can have yours here.
Mr. Solomon: Judge, I take that back. That is not going to
work. I think I have General District Court in Henry County that day. This
is a couple of days out of date, but I just had a case that was continued to
December 16th that I hadn't put . .
Court: How about a different time on
that day? Do I have different times
available [to court reporter]?
Mr. Solomon: Are you here in the afternoon or not?
Court: I don't know.
Court Reporter: You are full.
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Mr. Bushnell: What case do you have m General District
Court?

Mr. Solomon: It is a couple of cases, I know. They are not on
here. They are fairly new. They just came into the office. Why I say that is
because I just had to give a case . . .

Mr. Bushnell: Judge, can I call Phil Gardner and see where we
are going on this Hite case, cause it sounds like that is just perfect on the off
chance.
Court: Well, let's just go ahead and set
it then. But if that case is going to go - from everything I have heard about
it in Patrick, then I am not going to
hear his that day. If it turns out it is
going, I am not going to try to do this
sentencing and get an hour behind on
the case that is going to take us six or
seven hours.

Mr. Bushnell: Absolutely.
Mr. Solomon: What is the date, judge?
Court Reporter: November 17th.
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Court: Okay. Nine o'clock.
Mr. Bushnell: All right. And I am going to try to fmd out as
soon as possible and let the court know.
Court: Okay, and if it turns out that
that case is going to go down and be
continued, that is great; then that is
when we will do it. But if it turns out
that the Hite case is going, I think it is
pretty Byzantine that we will have to
continue this further into the new
year.

Mr. Bushnell: That is fme with me.
Mr. Solomon: That will work.
Mr. Bushnell: The defendant would need to be here, either to be
sentenced or to be recognized back sometime after the new year.
Court: That is right.

Mr. Bushnell: All right. Thank you, judge.
Court: Yes sir.
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November 20th. 2003 - Sentencing
Open Court
Court Reporter sworn
Court: Good afternoon to everyone.
We are here for the sentencing of Mr.
Victor Ray McAlevy.

This was

continued once, because we had a
299.1 question or problem. I think
there was some information in the
Victim Impact Statement and it was
delivered perhaps not in terms of
statutory timeliness. And that is where
we are.

Mr. Smith is here for the

Commonwealth; and in the interim,
evidently Mr. Cannaday, he has
retained you to represent him in his
sentencing?
Attorney Michael Cannaday: Judge, the record would indicate
he was previously represented by Mr. Steve Solomon of the Public
Defender's Office.
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Court: Yes, the P .D's. Office.
Mr. Cannaday: And Mr. Solomon, of course, is no longer
practicing law in this jurisdiction.
Court: That is true.
Mr. Cannaday: And when he left, Mr. McAlevy came to me
and retained my services for this hearing in this case. And there is an order
showing it.
Court: Very good. All right, so then, I
will state for the record again that I
have the Pre-Sentence Report; date
prepared September 23, 2003. Ms.
Napier did that. I have the Sentencing
Guidelines.
Mr. Cannaday: It is probably my fault, judge; but I don't have
those Guidelines. If I could borrow Ms. Napier's or Mr. Smith's for about
thirty seconds.

Court: Well, let's see here. I have a set
-- let's make sure we give you the
right set. Well, I have one set dated

1123/03 and then another set that
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appears to be typed. Which is the
correct set?
Probation Officer Napier: The typed attached ones.
Court: Okay. The typed attached ones.
And they suggest a sentence range of
zero-eight to one-nine; mid point onetwo.
Mr. Cannaday: That is what I am getting.
Court: Okay. Then you take a moment
and

rev1ew

those

please,

Mr.

Cannaday.

Mr. Cannaday: Apparently there was one prior.
Court: There is a prior set that shows
one day to six months.

Mr. Cannaday: Yes sir.
Court: I mean, we need -- before we
get started, I think we do need to
come to an agreement which set
would be applicable and which is the
correct set.
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Mr. Cannaday: I was going to call her for that purpose.
Court: Okay, and I will call her as
well and we can go through that. But
at any rate, I will note for the record
that I have reviewed both sets of
Sentencing

Guidelines

and

will

consider them for their presumptive
and statutory effect. At this point, we
are operating from the typewritten set
that has the range that I just described
for the record. Certainly you are
entitled to explore that and question
the accuracy. And· if it turns out that
they are incorrect or wrong, then we
will go by the correct guidelines.
Mr. Cannaday: Yes sir.
Court: And I have also read the PreSentence in its entirety and will
consider it in setting sentence. And I
have reviewed once again, the 299.1
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statement. Now, Mr. Cannaday, did
you get all those documents?

Mr. Cannaday: Yes sir. They have all been made available. I
just hadn't -- wanted to make sure we were on the right Guidelines.
Court: And is everything timely?

Mr. Cannaday: Yes sir -- appears to be, sir.
Court: All right. And you have gone
over them with your client?

Mr. Cannaday: Yes sir.
Court: Everything timely for you, Mr.
Smith?

Mr. Smith: Yes sir.
Court: All right. Then we will call
Ms. Napier and have her sworn in.
[witness sworn by court]
Probation Officer Kelly Napier. having been first duly sworn,
testified as follows:
Court:

And I guess before we get

started with her, the issue that brought
us here, or that lead to the case being

TESTIMONY OF PROBATION OFFICER KELLY NAPIER
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continued, I suppose, was the 299.1
statement, and is there any agreement
or do we still have a debate about that,
in terms of the restitution amount?

Mr. Cannaday: I have a witness on that, when the time comes.
Court: Okay. That is fine. I just
wanted to ask.
Mr. Cannaday: Well, I have an attempted witness anyway.
Questions by the court:
Court: Very good. All right, Ms.
Napier, any update to the report?

A. No sir.
Court: All right. Questions? We will
start with the Commonwealth. Do you
have questions?
Mr. Smith: I have no questions.
Court: Questions, Mr. Cannaday?
Questions by Mr. Cannaday:

Q. Mam, you are the preparer of this report. There was a prior
Sentencing Guideline prepared; correct?

TESTIMONY OF PROBATION OFFICER KELLY NAPIER
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A. Yes sir.
Q. Does it indicate -- can you explain to me, I guess, why it
went from six months up to basically eighteen months?
A. In all honesty, the Guideline dated January 23, 2003 --that
was completed by Derrick Redd. As the court is aware, a Guideline that is
from the onset of indictment. Mr. Redd does not have the benefit of a
complete and thorough prior record at that time. With the request of a PreSentence Report, a complete and thorough record check was done; and the
Guidelines reflect his prior convictions, in relation to that.
Q. How long ago were the prior convictions?
A. The California convictions in '85. It is noted on page 10
and lOA in this Pre-Sentence Report, Franklin County General District
convictions in 1999; an Ohio conviction -- they all occurred prior to his
appearance for this conviction.

Mr. Cannaday: That is fine. I understand. Yeah, '85. And when
was the Ohio conviction?
A. The Ohio conviction was on December 6th, 2001 -endangering children.

Q. The larceny charges?
A. The burglary in California, 19 .

TESTIMONY OF PROBATION OFFICER KELLY NAPIER
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Q. '85. That appears to be the one that was omitted previously?

A. Probably so.
Q. Okay. Are you aware of whatever just showed up on NCIC
then, when it would have been run through this? Is that what happened? It
wasn't on the prior reports, because of age.

A. I cannot speak as to the previous NCIC; but I had my
secretary run an updated and it did reflect on mine.
Q. Right. I~ showed up on yours?

A. Right. Yes sir.
Mr. Cannaday: Thank you, mam.
Court: Any other questions?

Mr. Cannaday: No sir.
Court: All right. And thank you, Ms.
Napier.

Any

evidence

from

the

Commonwealth?

Mr. Smith: I have no evidence, your honor.
Court: Okay. Defense evidence?

Mr. Cannaday:

Judge, I don't on the report; but on the

restitution question, I do have a witness that I would like to call, if I may.
Court: Sure.

TESTIMONY OF PATRICIA ANN MCALEVY
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Mr. Cannaday: Patricia McAlevy, please.
Patricia Ann McAleyy. being called by the defense, being flfSt
duly sworn, testified as follows:
Questions by Mr. Cannaday:
Q. Your name is Patricia McAlevy?

A. Yes it is.
Q. And you are the mother of Victor Ray McAlevy, the

defendant in this case?
A. Yes.
Q. What is your normal mailing and residence address, please

mam?
A. 600 Crows Nest Road, Bassett, Virginia.
Q. Do you live in Henry County?

A. Yes sir.
Q. What relation were you, or are you-- were you to the man,

the gentleman who died, who owned the property in this case?
A. My brother.
Q. What was his name?

A. J. C. Keys.
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Q. Had you had occasion to be in the presence of Mr. Keys in
the fall before his death- in autumn, before he died in January or ~ebruary,
whichever month it was?
A. Yes.

Q. Tell us the circumstances under which you were, and where
you were and the circumstances.
A. Well, he was living with me at the time and we went over to
the property that he farmed and that is where he kept his tools and his fann
equipment.
Q. Is that -- the farm equipment also?
A. Yes.
Q. All right. Go ahead, please.
A. And he went with me over there one day to feed my horse
and we came up by the stuff and I said, "Where is all the stufr? Where did all
your tools and everything go?" And he said, "They went where I wanted
them to go; not where other people wanted them to go."

Q. And this was in?
A. October.

Q. And he died?
A. January.

TESTIMONY OF VICTOR RAY MCALEVY
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Q. Do you, of your own knowledge, know what tools they were

that he was talking about?
A. No. That - I'm sorry. I couldn't.
Mr. Cannaday: Okay. Answer for Mr. Smith.
Mr. Smith: I have no questions.
Court: Thank you, mam.
Mr. Cannaday: I am going to call the defendant, for purposes
of this question.
Court: Pardon me?

Mr. Cannaday: For the purpose of the restitution issue only.
Court: All right. He testified at trial,
if I am not mistaken.
Mr. Cannaday: Okay. That is fine. [defendant sworn by court]
Victor Ray McAlevv, the defendant, having been first duly
sworn, testified as follows:
Questions by Mr. Cannaday:
Q. Mr. McAlevy, it is on the record that they recovered the

farm equipment and the machinery and things from the possession of Mr.
Swain?
A. Yes.

TESTIMONY OF VICTOR RAY MCALEVY
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Q. Besides the items that went to Mr. Swain, did you dispose of

any other items?
A. No sir, I did not.
Q. The air hammers, the air·· whatever it is-- and all that stuff

that is missing was gone beforehand; is that what you are saying?
A. Uh, I suppose so. I didn't have any. I never touched any
tools.
Mr. Cannaday: All right sir. Thank you. Answer for the
Commonwealth.
Questions by Mr. Smith:
Q. So if I understand what you are saying, you have no idea of

what happened to the air: chisel, the air wrenches and socket sets and all that
sort of thing?
A. No sir. I wasn't even aware they were there.
Mr. Smith: I see. I have no further questions.
Mr. Cannaday: Come down.
Court: Thank you.
Mr. Cannaday: That is our evidence on that issue, judge.
Court: All right.

TESTIMONY OF RANDOLPH KEYS
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Mr. Smith: I would like to call Mr. Randolph Keys to the
stand.
Court: Mr. Keys, I need to swear you
in please. Raise your right hand and
good afternoon to you.

[witness

sworn by court]
Randolph Keys. having been called by the Commonwealth,
being first duly sworn, testified as follows:
Questions by Mr. Smith:

Q. You are Mr. Randolph Keys?

A. Yes lam.
Q. Mr. Keys, I believe the evidence in this case was that all the
major items were recovered that were stolen from you, with the exception of
some tools; is that correct?
A. That is correct.

Q. What kind of tools are we talking about here?
A. Well, it was an air impact - it was two air impact wrenches.
One of them was like they use when they change your tire in a tire shop.
One of them was a small one. There was a disc -- an air disc grinder and an
air drill; numerous sockets and ratchets and wrenches and screwdrivers, etc.

TESTIMONY OF RANDOLPH KEYS
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Q. You estimate a value, I believe, of between five hundred

and a thousand dollars; is that correct?
A. Yes sir.
Q. And did you ever find any of those or recover any of those

anywhere?
A. No I did not.
Mr. Smith: Thank you. I have no further questions.
Questions by Mr. Cannaday:
Q. These items were on your brother's farm or the farm he was

farming?
A. They was on the farm we had leased; yes sir. We have got it
leased.
Q. And they were in his possession, up until the time he died?

Or he had access to them up until the time he died?
A. Yes sir.
Q. You heard your sister -- I assume she is your sister also -

Ms. McAlevy?
A. Yes sir.
Q. You heard her testify?

A. Yes sir.
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Mr. Cannaday: All right. Thank you.
Court: Thank you sir.

Mr. Smith: That would be all our evidence, your honor.
Court: Okay. Any rebuttal?

Mr. Cannaday: No sir.
Court: Well, I have two issues and the
first one that we carried over, is the
issue of restitution.

Does anybody

have any suggestions on that? Mr.
Smith?

Mr. Smith: Your honor, I think the evidence is quite clear that
all these tools were missing and the estimate was five hundred to a thousand.
I think certainly five hundred is a low end estimate for the type of tools that
were described here.
Court: Well, I don't know that I have
the tools pinned to him. I have the
fann equipment that the person took;
and then Mr. Swain had. Isn't that the
issue?
Mr. Cannday: That has all been recovered, judge.

127

Court: I understand. That is why I am
asking.

Mr. Cannaday: There would be no restitution to that.
Mr. Smith: My understanding is that the only issue is the tools.
My understanding was, that the only question about restitution was the
restitution as to the missing tools.
Court: Well, it may or may not be. I
mean, I don't know that, at this point - I mean it is an interesting comment
his mom made and I am sure you may
argue that -- "that the tools went
where I wanted them to go.'' But we
don't know which tools they were.
And the bottom line is that he was -the fulcrum of this case, as I
understood it, was the farm equipment
that was pointed out, that Mr. Swain
picked up. And then we had the really
interesting legal issue that I decided
with the Commonwealth on. But as
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far as I know, in this case, we never
put any of the tools in his hand, did
we Mr. Smith? They just disappeared
at some point.

Mr. Smith: I think that is correct. They disappeared at the same
time the machinery disappeared.
Court: So I convicted him of taking
the

machinery.

Okay.

So

the

restitution is going to be zero at this
point. And the parties will be left to
their civil remedies for that. Then that
brings us to the sentencing issue.
Now,

there

IS

no

burden

in

sentencing. I will give you the last
word, Mr. Cannaday, and hear from

Mr. Smith first.
Mr. Smith: The only comment I have, your honor, is I think
that considering Mr. McAlevy's record, a record of larceny from back in
1985, I think the Sentencing Guidelines are certainly not in any way, shape
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or form, too lenient in this case -- I mean, not too severe in this case. If
anything, they may be too lenient.
Court:Thankyou.Nrr.Cannaday?
Mr. Cannaday: Judge, the reason I called the Probation Officer
was to point out to the court that it has been some seventeen or eighteen
years since all that larceny in California problem. Yes, he has had some
trouble since then. But it has been a while over that matter. The purpose of
this would appear to either be to punish or to rehabilitate. I am not sure
rehabilitate is a good word. Restitution is at zero. So the questions now
becomes what type of punishment is proper for Mr. McAlevy under the set
of circumstances in this case. I know this court's position on larceny. I know
that if you steal, and this court tries the case, you are going to get some
period of time in jail. I understand that. I don't have any problem with that.
But I do· believe, that under the facts and circumstances of this case, it calls
for the minimum, rather than the maximum. The property was recovered.
Mr. Swain returned everything he had. And the decedent-- you know, this
whole case, still revolves around the. fact that the other Mr. Keys is
deceased. We are unable to really get to that end of it. And I would ask the
court to consider at most the low end of the Guidelines; but I would suggest
to the court that a few months in jail, thirty days, ninety days, six months in
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jail active sentence, would be very much in keeping with the facts of this

case.
Court: All right. Thank you. Mr.
McAlevy, you have the right of
allocution. You have the right to
speak before you are sentenced. Is
there anything else you would like to
say? Any reason you know of that I
should not pass sentence?
Defendant: No sir.
Court: If you would please stand
while you are sentenced. In analyzing
the case, it appears, Mr. McAlevy,

that you have four prior thefts, before
coming here today. You had a
burglary in 1985 in California. You
had a petit theft in 1989 in California.
And in 1989, in California, you had
another burglary and a probation
violation. Then in 1999, you had a
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petit larceny in Franklin County, a
destruction of personal property in
Franklin County in 1999. In 2001,
you had an endanger children charge.
There are some other things on your
record, but those are the prior theft
events -- four bites at the apple before
coming here today.

I think the

Guidelines are pretty much in keeping
with your record and the nature of this
offense. I am going to sentence you to
five years in the penitentiary. Four
years will be active. One year will be
-- excuse me.

Four years will be

suspended; one year will be active.
You will have a $250.00 fme and
restitution is set at zero. Three years
probation. You have one year to serve
active

and

agam,

four

years
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suspended. Do you understand your
sentence?
(no audible response)
Court: Now the interesting question in
this case is bond. There is
my

mind,

question.

an

hon~stly

interesting

in

legal

Mr. Smith did a very

thorough brief. I did my research.
There were actually two issues I
believe we had, Mr. Smith. I ruled
against the Commonwealth on one
and ruled for the Commonwealth on
the other. And basically, it is whether
you can have

sort of imputed

asportation. It is a really interesting
question and I did my research and
came to the same conclusion that the
Commonwealth did. Now, I don't
know anything. What is his bond
status now?
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Mr. Cannaday [to defendant]: Are you on your own
recognizance or did you get somebody to sign your bond? Who is on - who
signed your bond? His mother, apparently.
Court: How much is the bond?
Defendant: A thousand dollars, I think.
Court: So it is a thousand dollar
secured bond. And as I sort, do you
work, Mr. McAievy?

A. Yeah.
Court: Where are you working ?
A. D & J Machine Shop.
Court: Every day? Is that Mr. Swain?
A. Yes sir.
Court: And you work there every day.
I don't seem to remember him saying
that.
A. Yes sir. Well, I haven't been- I was scheduled for surgery
on my foot, so I haven't been working the last two weeks.
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Court: Okay. So you haven't worked

in two weeks. And does he pay you
on the books or off the books?
A. Yes.
Court: Yes which?
A. On the books.
Court: He pays you on the books, so
he is taking out money and that sort of
thing?
A. Taking out money?
Mr. Cannaday: Social Security and taxes.
A. Oh yeah, yes.
Court: Okay. So you have a job with
him and you live with your mother? Is

that right?
A. Yes.
Court: And how long have you been
in this area?
A. About six years.
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Court: About six years. Okay. Do you
have family elsewhere?
A.No.
Court: Okay. What is the state's
position?

Mr. Smith: Your honor, I don't have a problem with him
remaining out on bond. This is obviously a non-violent type of offense. I am
just wondering if maybe two thousand dollars would be maybe a more
appropriate bond for an appeal. I don't know if that would be a problem with
his mother, who is on his bond. I don't know why that would be any
problem.
Court: As I understand, the issues that
I am supposed to analyze by case law,
even if he appeals -- I mean, is he
planning to appeal?
Mr. Cannaday: I don't know, judge.
Court: Why don't I go ahead and set
an appeal bond. And the issues are, as
I understand them,· are basically many
of the same issues. I do take into
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account the nature of the offense,
which Mr. Smith notes is not violent.
I am also required to consider the fact
of his conviction. He was convicted,
but there is -- this isn't the case where
he came in and plead guilty and was
found guilty. There is a viable appeal
issue there. His ties to the area, which
would be his -- he lives with his
mother, I guess.
Mr. Cannaday: Yes sir.
Court: I don't know that he has any
ties anywhere else. The nature and
circumstance of the offense. Nothing
to set that apart. His vocational tie
here. He says he is working or he has
a job with Mr. Swain. So when you-and then his danger to the community,
himself or others -- doesn't seem to be
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- I mean, he does seem to have a real
problem stealing.

Mr. Cannaday: Yes sir.
Court: So I think what I am going to
do is, I am going to set his bond at
two thousand, secured. With the
understanding that you have weekly
contact, as a bond condition, with Mr.
Cannaday, your attorney; that if you
change

addresses,

you

let

Mr.

Cannaday know. And I assume your
mother will still stay on your bond,
and you are to remain there and not to
leave this state. Is that clear?
Defendant: Yes sir.
Court: Then -- he may appeal and he
may not. That is up to him.
Mr. Cannaday: I am going to go find out, judge; because if he
does, he will need to get another counsel.

138

Court: Yeah. So that is totally up to
him.
Mr. Smith: .And I assume, if he doesn't appeal, he needs to tum
in today.
Mr. Cannaday: Yes. He is going to turn in, one way or the
other.
Court: Yeah, I mean, right now he
will have to tum in.

Mr. Cannaday: Ifl might take him to one of the side rooms.
Court: Sure.
[defendant and counsel confer in a side room off the courtroom]
Open court continues:
Court: The record should reflect that
we are back on the record on Mr.
McAlevy's case. Mr. Cannaday spoke
with him after his conviction. He was
sentenced to five years. He had four
suspended with one active; a fme;
three years probation. And I informed
him of his right to appeal this court's
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decision to the Virginia Court of
Appeals.

And Mr. Cannaday, you

have advised him that he has that right
also.

Mr. Cannaday: Yes sir.
Court: And you indicated that you
were hired just for this.

Mr. Cannaday: For this hearing only, sir.
Court: And additionally that you were
not retained for the appellate case, nor
did you wish to be.
Mr. Cannaday: That is correct, sir.
Court: And Mr. McAlevy, if you
would

raise

your

right

hand.

[defendant sworn by court]. I need to
ask you some financial information.
Do you have any money in the bank?
A.No.
Court: Do you own any land?
A. No.
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Court: Do you own a motor vehicle?

A.No.
Court: Do you own any personal
property of significant value?

A.No.
Court: Do you own any stocks or
bonds?

A.No.
Court: And do you have any income
source at aJl?
A. Just from my job.
Court: But you are not working, you
told me. You hadn't worked in two
weeks.
A. Yeah, cause of my foot.
Court: All right then, and prior to this,
you qualified for court appointed
counsel?
A. Yes.
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Court: Then I will note you qualify
for court appointed counsel. I will
appoint

Ms.

Kim

Belongia

to

represent you on your appeal. And
we will notify her and she will be in
touch with you. Well, let me just tell
you, as a point of interest. A lot of
times, people who are in your
situation

are

really

concerned,

because their lawyer doesn't get a new
trial or spend a whole lot of time
talking with them. It is done totally on
the record. You don't go to court
again. It is basically a review of the
record and paper work. So don't be she will probably speak to you, but
please don't be alanned if she, you
know, she can explain the appellate
process, but what I am saying is, that
you don't go have another trial. The
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higher court just reviews the legal
issues and my findings to see if it is
right or wrong.
Defendant:·Right. Mr. Solomon had went over that with me.
Court: Oh good. All right. If you do
appeal, once you file that appeal, then
you are eligible for an appeal bond
and I have already set that bond as
two thousand dollars with surety and
the conditions that I had highlighted.
And that will be a new bond and your
mom or anyone else can go on it, or a
professional surety for that matter.
Defendant: Does she just go through the same thing that she
had went through to bond me out this time or something?
Court: Pretty much. There are some
different conditions this time. I mean,
she has to have -- to give either two
thousand in cash or four thousand
worth of property.
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Defendant: Right.
Court: And then you have to stay
there; you can't leave the state; and
you have to stay in touch. And since

Mr. Cannaday will not be your
lawyer, I think I will just change that
bond condition to stay in touch with ·
Ms. Belongia, call her every week and
let her know where you are and what
you are doing.
Defendant: All right.
Court: And seriously, if you don't get

in touch with her or she can't find you,
I will revoke your bond, because it is
very important that you be around.
Defendant: I will. Yes sir.
Mr. Cannaday [to defendant]: Now you are going to go, until
they can get the bond -- until they get the appeal posted and the bond, you
wi11 be in their care.
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Court: I don't think he would be. I
mean, why would he be eligible? I
mean, he hasn't appealed yet. I mean,
that is his appeal bond, if he appeals.
Mr. Cannaday: That is what I am saying, he has to note the
appeal properly.
Court: Right. And then he is eligible
for bond, but he hasn't appealed yet,
so he doesn't need an appeal bond.
Mr. Cannaday [to defendant]: That is correct, sir. So then she
will have to do that, in order to.

Court: Ms. Belongia will have to file
the appeal notice, which she probably
has on disc. And it shouldn't be more
than a day or two.
Mr. Cannaday: I am sure she does.
Court: [to Mr. Cannaday] Would you
call her too. That would help us out -and let her know.
Mr. Cannaday: I will try to.

145

Court:

Yeah.

Thank

you,

Mr.

Cannaday. Okay.
Mr. Cannaday: Thank you. Good luck, Mr. McAlevy.

The foregoing evidence and incidents of trial were recorded by
electronic recording device in the Circuit Court of Henry County, Virginia
and transcribed by the undersigned, to the best of her ability.
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Court Reporter

ASSIGNMENT OF ERROR

l. Whether the transportation of stolen property by an innocent purchaser
can be imputed to the thief, so as to satisfy the asportation requirement
necessary for a conviction of larceny?

