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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

EQ"LTITABLE FIRE AND ~1ARINE INSURANCE
CO:htiPANY, PROVIDENCE, R. I.,

v.
P. V. STIEFFENS.

PETITION FOR .AN APPEAL AND SUPERSEDEAS.

To the Honorable Jud_qes of the Supre1ne Court of .Appeais
of Virginia:

Your petitioner, Equitable Fire and Marine Insurance
Company, Providence, R.I., respectfully represents that it is
aggrieved by a decree of the Circuit Court of the City of Newport Ne,vs, entered on the 5th day of June, 192~ (R. 8), in
a certain Chancery cause in which P. V. Stieffens was complainant and in which your petitioner, Equitable Fire and
Marine Insurance Company, Providence, R. I., was defeiJ.dant.
· The question involved is .the right and propriety of the
'l:rial Court in entering the decree complained of, the effect of
which was to set aside an a'vard of the appraisers selected
by the parties, in the sum of $500.00 in favor of the complainant, under the provisions of a fire insurance policy issued
by your petitioner in favor of the complainant, and in requiring, by the terms of said decree, the payment by your
petitioner of the sum of $3,714.69, with interest thereon at
the rate of six·per cent per annum from the 27th day of October, 1927, together -=with costs, in lieu of the $500.00 as found
by. said appraisers.
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A duly authenticated transcript of the record, tog~ther
with all of the original exhibits, duly certified, is herewith
submitted as a part of this petition.
PLEADINGS.
The bill of complaint herein filed alleges the issuan~e of
Policy No. 5690, dated September 27, 1926, by your petitioner in favor of the complajuant. The original of this
policy, marked "Exhibit I-I'', is here\vith :filed as a part of this
record. It is further alleged that on ·September 26, 1927, during the life of the policy, a fire occurred causing damage and
loss to the stock covered by said policy, and that the parties
thereto submitted the amount of loss under the policy to appraisers under a w-ritten appraisal agreement, dated October
12, 1927, the original of said ·appraisal agreement being· herewith filed as "Exhibit I", as a part of this record, and that
said appraisers, after taking oath that they would make a
true and just estimate and appraisal of the sound value of
loss and damag·e, as provided in said policy, appraised the
loss at $500.00.
The bill of complaint objects to said appraisement on various gTounds, the objections alleged being that the appraisers
did not consider the available evidence going t.o establish the
extent of compla~nant 's loss and on the further ground that
E. H. Selden, the appraiser selected by your petitioner, had
lJeen previously employed as an appraiser by insurance companies other than your petitioner, and that consequently he
"ras not a. competent and disinterested appraiser.
Your petitioner, in its answer, speeific,ally and in detail
denied the alleg-ations seeking to establish the invqlidity of
the a.'vard, and, thereupon, the entire matter of la'v and fact
came on to be heard hefore the Trial Court, "rhich rendered
tl1e decree entered on ,J nne 5, 1929,. from 'vhich an appeal and
stay are respectfully asked.
ASS.IGNl\IIENTS OF ERROR.
1-The Trial Court committed error in setting· aside the
a'vard of the appraisers duly appointed under the terms of
the policy of insurance issued by the petitioner in favor of
the complainant.
2-The Trial Court committed error in e:ntering up the
judgment for $3,714.69 in favor of the complainant against
this petitioner, with interest thereon at the rate of. six peT
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cent per annum from the 27th day of October, 1927, together
with its costs in this behalf expended.
3-The Trial Court committed error in allo,ving interest
on the sum found by it, from October 27, 1927.

ARGUMENT..

Assi_qwment of En· or No. 1-The Trial Court committed
error in setting aside the award of the appraisers duly appointed under the terms of the policy of insurance issued by
the petitioner· in favor of the complainant .
.A.. The .Appraisal was Co'rrectly Made

atJ~d

is Binding.

·Your petitioner and the complainant were unable to agree
upon the loss sustained by the latter as the result of the fire
in question, hence the provision of the policy covering an .appraisal was resorted to. The policy provides as follows:

"APPRAISAL. In case the insured and this Company
shall.fail to agree as to the amount of loss or damage, each
shall, on the "rritten demand of either, select a competent
and disinterested appraiser. The appraisers shall :first select a competent and disintet;ested umpire; and failing for
fifteen days to agree upon such umpire then, on request of
the insured or this Company, such umpire shall be selected
by a judge of a court of record in the state in which the property insured is located. The a})praisers shall then appraise
the loss and damage stating· separately sound value and loss
or damage to each item; and failing to agree, shall submit
their differences only, to the umpire. An award in writing,
so itemized, of any hvo 'vhen £led 'vith this Company shall
determine the amount of sound value and loss or damage.
Each appraiser shall be paid by the party selec.ting him and
the expenses of appraisal and umpire shall be paid by the
parties equally.''
The appraisers agreement, dated October 12,1927, was duly
signed by both parties and the complainant, Stieffens, selected
1\fr. C. L. Cornelius a fellow townsman and business man with
w·hom he had had extensive business dealings. The petitioner
selected Mr. E. H. Selden. These two appraisers so selected
qualified on October 14, 1927, as provided by the terms of
tl1e policy.
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There 'vas but one item in the policy describing the property insured, the same reading as follows :
''On his stock of Merchandise, cons:sting chiefly of Notions,
Tobaccos and Candies and such other lVIerchandise, not more
hazardous, usual to his trade, only while contained in the
three story, Brick building with :M~etal roof, while occupied
by Assured as Confectionery Store situated No. 2503 on the
West side of Wash in~ on Ave. Block No. 75 in Lot No. 7
Sheet No. 6, Sanborn Map of Newport News, Va. (1919 Edition)."
. The two appraisers selected an umpire to decide differences
that might arise between them in appraising the loss, but as
they were in thorough accord as to the extent of this loss the
services of the umpire so selected were never invoked.
By the terms of the award made October 14, 1927, the sound
value of the property covered by the policy was found to be
· $3,3!'6.66 and the loss and damage sustained to be $500.00.
The assured took exception to this finding made jointly by
the appraisers sele0ted by the hvo parties, and the suit in
equity followed, as above stated.
During the trial .Stieffens placed his main contention upon
the claim. that the appraisers had not properly considered
available sources of information and that consequently the
award 'vas void. This c.laim of Stieffens' is entirely disproved by the disinterested appraisers themselves.
Mr. Cornelius, the appraiser selected by Stieffens, testified
as follows (R., 69, 70) :

''Q. Mr. Stieffens has produced here books. Did you have
access to those books Y
A. Yes, sir.
· Q. l\fr. Stie:ffens .stated on the -stand today, I believe, that
i.hose books were not called for by the appraisers. What is
your recollection in regard to that?
A. He showed us the ·books and showed us quite a number
of invoices, I remember, from Cliff Weil of Richmond.
Q. Did Mr. Heiden and you examine those?
A. Yes, sir.
Q. Did you have his inventory?
A. I was thinking whether he didn't bring that inventory
down. I saw the inventory, yes.
Q. When did you see that?
A. I think I saw that inventory prior to l\{r. Selden and I
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going there, as far as I can recollect. I know I saw the
inventory. ·
.
Q. Before you 'vere qualified!
A. I think so.
Q. How did you happen to see the inventory!
A. He showed it to me.
Q. Before you had qualified as an· appraiser 7
A. I think so. I know I saw the inventory.
.
Q. .4-nd Mr. S.tieffens showed it to you?
A. Yes, s!r, because I figured out the business he had done.
Q. Did .YOU go over the situation with Mr. Stieffens?
A. Yes, sir.''
And again (R., 72) :

"Q. vVhat information did you and !1r. Selden obtain when
you were acting as appraisers 1 Give us, as far as you can,
the details of that information f
A. I really didn't see any damage.
Q. Tell us what you did?
A. When we were taken to the stock room, which was the
second floor, and it was a room about twelve by fourteen,
or something of that sortQ. Twelve or fourteen feet square 1
A. Twelve by fourteen, I would say it was, and the floor
had been very badly bun1ed, in fact burned through until it·
left an opening, I would judge, almost three feet square, a
little longer than it was wide, and everything had dropped
through.''
fie further testifies with reference to the examination of
t:he stock room in which Stieffens claimed there was a. large
amount of merchandise which was totally lost (R., 73, 74):
'' Q. How much debris was there?
A. Quite a quantiy. It was about as high as this (indicating).
Q. Two and a half feet?
A. Scarcely that high,-probably two feet, about two feet.
Q. Covering how large a square Y
A. I would say about five feet square.
Q. Jrive feet square and two and a half feet hig.h t
A. Yes, sir.
Q. As far as you could observe, 'vhat did that debris consist of?
.A. ~Iostly plaster and some wood, half burned· wood_..:._par~
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tially burned 'vood, but mostly plaster. We dug in it and I
couldn't find anything.
Q. v"\1lat indication did you find of the presence of any
merchandise such as ~fr. Stieffens carried 1
A. I didn't have any indication of that in the debris at all.
Q. How carefully did you examine the debris 1
A. We dug around and dug in it, as much in it as we could
possibly be. I thought probably there 'vould be something
like pipes or if tl1ere was any tobacco there would be tin ca~1s
but I didn't find anything.
Q. Is most of the smoking tobacco now packed in cans f
A. The great majority.
Q. You found nothing of that kind f
A. Nothing whatever.
Q. If that had been there, Mr. Cornelius, ·would you have
found itf
A. I don't see how I could have done otherwise. In fact,
if there l1ad been any cigarettes I think I could .have found
some part of the carton of a cigarette.
Q. Cigarettes are packed in tinfoil¥
A. No, sir, hut in cartons.
Q. You found no cartons at all?
A. None 'vha.tever."
lie follo·ws this by further testimony showing the condition of the store room after the fire, 'vhich further disproves even the possibility of Stieffens' contention. (R., 75,
76.)

"Q. And in the room itself you found the furniture you
ha.ve mentioned 1
A. I think there were two or. three chairs and a cot. I am
not positive but that is what I think
Q. And no sig11s of merchandise in the room f
a. No, sir.
Q. And none in the debris? ·
A. No.
Q. What other examination did you make?
A. I examined in the main store room but I am under the
impression, if I may say it that that little door shut off the
~nnoke from g·etting in there because I took particular pains,
knowing how subservient tobacco and cigars are to smoke, to
smell the cigars that were opened and didn't detect any smoke
whatever.
Q. ·You knew ·the possible effect of smoke on merchandise
of that kind!·
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A. Yes, it is very· sensitive. Tobacco and cigars are very
sensitive.
Q. Did you make an examination with that idea in mind Y
A. Yes, sir..
Q. Was Mr. ·Stieffens present when you made that examination2
A~ Yes, sir~ he 'vas iu and out.
Q. \Vhat was the effect on the candies~
A. Well, I didn't see anything that was damaged by smoke.
That was my judgment.
Q. Did you examine the cru1dy?
A. I examined some of it, yes, sir."
A large portion of the damages claimed by Stieffens and allowed in full by the Court was based upon the claim of serious damage to the stock of candies and tobacco in the store.
rrhcrc is no evidence that any of this stock so claimed to have
been damag·ed was removed except in the ordinary course of
trade. No definite figures were produced by Stieffens of the
extent of this damage. The testimony of Mr. Cornelius, the
appraiser selected by Stieffens) is that there was no damag·e.
Ile says (R., 79) :
'' Q. · You say you examined both the candies and the tobacco?
A. Yes, sir.
Q 'Vith a view to determining whether they had been
damaged at all~
.A. Yes.
Q. What evidence .of smoke or water did you see in the
store room 1
A. None whatever in the store room.
Q. And you were there for that purpose~
.r\.. Yes, sir.''

:h{r. Selden, the other appraiser, gives the result of his ex:umination of the premises as well as the condition of the
remaii~ing stock on hand. He says (R.. , 1!4, 115, 116, 117):

"Q. vVhen you got on the inside of this room, what did
yon observe?
A. I observed a hole burned in the floor and a great part
of the floor w·as still standing there and some furniture in
l.he room.
Q. Approximately what was the size of the hole in the
floor7
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. .A. I thought and still think it was about three feet by the
Jcngth of the room, 'vhatevcr it might have been.
Q Three by ten~ ·
A. By ten or twelve, as the case may be.
Q. And 'vhat evidence, if any, was there of a fire?
.A.. The floor was burned.
Q. Was it entirely destroyed?
A. No. You could see· the charred floor but it was there and
~ome furniture stored in that portion of it.
Q. The part that was burned was about three by ten or
twelve?
A. ·Yes.
Q. The remainder of the floor 'v.as intact f
A. Intact.
Q. You say there was some furniture remaining in the
roomY
A. Yes, sir.
Q. Did you observe any merchandise in the room V
A. No, sir.
·
.Q. What did you then do 'vith reference to the examina:..
t.ion of the debris~
A. I was told by ~Mr. Stie:ffens that the merchandise 'vhich
had been in that room had dropped through to the next floor
and had been carried out and put into a pile, so 've looked directly underneath where the fire had burned out the floor and
saw the condition there, nothing there, and then went out
and looked at the debris.
Q. This debris indicated by l\ir. Stieffens?
A. Yes, sir. He showed us the pile himself.
Q. What examination did you make. of the debris?
A. We looked it over very carefully.
Q. About what was the size of that pile 1
A. As well as I recall, it was the size of these two desks
put together and not as tall.
Q. Could you indicate that in figures?
A. In figures I 'vould say four by seve~.
Q. And how tall
·
A. Two feet. It is about a thirty inch table.
Q. You say you examined that very carefully?
A. Very carefully.
Q. Did you go· down under the surface¥
A. Yes, sir, took sticks and dug into it.
Q. What dicl the debris consist of~
A. Plaster, old pieces of boards, vermin, some joists and a
general mess but no merchandise. We did not :find anything in
the shape of merchandise and Mr. Stieffens told us that he
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had Prince Albert Tobacco and such items up stairs and
pipes, plug tobacco and therefore we knew they would :p.ot
hurn in toto. We could not find any cans of tobacco, empty
cans or any pipes or any of the caddies of tobacco.
Q. Did. you find anything indicative of the presence of the
merchandise Y
A. No, sir.
Q. What examination did you make of the storeY
A. We looked over the merchandise, candies, cigares, cigarettes, and the merchandise in general. He seemed .to have
un assortment there.
Q. 'Vhat was the condition of the merchandise in the store·J
A. It was in all right condition.
Q. Was that merchandise exhibited to you by Mr. Stieffens
as being in whole or in part the merchandise that was in
the store at the time of the fire f
A. Yes, sir.
Q. I believe that the fire occurred abput the 26th of September and your appraisement shows that you ·were in Newport News as ~ppra.iser on the 14th of October?
A. Yes, sir.
Q. Was J\1r. Stieffens open for business f ·
A. He was open when I arrived.
Q. And did he confnue open during the time you :were
here~

A. Yes, sir.
Q. Offeri:ng this merchandise for sale?
A. Yes, sir. ' '
The effect of Mr. Selden's testimony is that in the stock
t·oom on the secon<;l floor of the premises there "ras a burned
hole in the floor about twelve feet long by three feet wide, and
that Mr. Stieffens c01itention was that goods to the value of
$2,276.66 were in that stock room at the time of the fire and
were tota.lly destroyed and fell through this .small opening.
~['his contention was seriously made when an examination of
t:he room, immediately after the fire, showed the remainder of
its contents intact and unharmed without a vestage of merehandise, such as was carried by Stieffens, remaining on the
floor or else,vhere in the room.
There is no contention that there 'vas an actual destruction by fire of any merchandise at any other place on these
prem;ses. It is a further fact that an examination of the
debris, 'Yhich w~s found immediately under. this hole burned
through the ceiling of the first floor and the flooring of the
room immediately thereover in the second, failed to disclose

•
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the presence of any debris of a c.haracter which would natur..
nlly he expected l1ad the fire r-onsumed merchandise of the
eharacter carried by Sti effens.
~fr. Selden further testified as to the method pursued by
himself and Mr. Oornel~us in arriving at the loss. From this
it will be ~een that 1H~ only arrived at the amount of loss after
he had consulted Mr. Stieffens, reviewed the inventory, inspected the place where the fire occurred and made a careful
examination of the remaining mercl1andise in the store. It is
difficmlt to suggest any further steps that he and his fellow
appraiser might have taken. He says (R., 119, 120):

"Q. Y_ou arriveQ. at the amount of that loss after examining the premises f
A. Yes, sir.
Q. After seeing tl1e inventory?
A. Yes, sir.
Q. After seeing 1\ir. Stieffens?
A. Yes, sir.
(~. And after seeing the place at which the fire took placef
A. Yes, sir.
Q. Was t11e amount that you found for the loss, $500.00,
eon :fined to the loss of the merchandise in the stock room¥
A. Yes, sir.
Q. · What "ras the couditi.on of his merchandise in the store f
A. It was all right.
Q. What examination crd yon make of that?
A. A very careful examinaton.
Q. v\That "\VUS the character of fhatf
A. We looked into the candies. They have a glassine ·wrapper around them. "\Ve looked at the cigars, smelled of the cignrs and cigarettes which, of course, ·they have the glassine
pnper, too, most of them, and other items. I think he had
school supplies which we lool{ed a.t, bottles of soft drinks
and """e Ioolwd it over generally.
Q. A·ncl that was tlw stock he w-as offering for sale?
.A... Yes, sir, unless he l1acl purchased something to come in
u fterwards that I didn't kno'v anything about. He showed
ns the stock wl1ich he I1ad. l-Ie may have had some merchandi~c purchased since the fire, with which I am not familiar ..
Q. I-Iow extended an examination did yon make of the condition of the. stock f
A. I don't recall to wl1at extent but I know we looked at
the items I enumerated.
Q. V\TaS fhere anything that governed yOU in Selecting them
from a particular part of the premises t
.
.
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A. We took them from tlle front and from the back. The
candies were in the i·ear. '~
These _appraisers are supported in vital particulars by
witnesses.
·

disintere~ted

J. B. Gordon, Cl1ief of the Fire Department of the City of
Newport News, testifies that the stock room was an ordinary
bed room about twelve by fifteen feet (R., 143), and that the
only portion of the contents remaining was some furniture. It
is difficult to conclude that the fire should have taken place
· at one ·part~cular spot in the room, and that particular spot
being the location of all of the merchandise therein, and that
u.ll of such merchandise,. which is not highly expensiv~, was
consumed at that one pOint, dropped through the hole In the
floor created by the fire and all indication of its former e~
istenc.e disappeared, the value of such merchandise, which is
not expensive, amounting to the relatively large sum of
$2,276.66. And yet this is what the Trial Court found, contrary to the opinion of the duly selected appraisers 'vho exambled tl1e premises and from their first hand information
drew their o\vn conclusions.
The size of the hole in the floor 'vas also given by J. H.
Donnelly, Assistant Chief of the F'ire Department of the City
of Newport Ne·ws. He says (R., 149):
"I judge the hole was about three and one-half feet, very
nearly the length of the room. It might have been more or
less.,.,
. .,
This same witness further testifies (R., 150) that the mornitJg after the fire he intervie,ved Stieffens and asked him. the

value of the merchandise ·in tl1e stock room and that Stieffens
replied, ''From $600.00 on up'''· Tins figure, while an est~
mate only, was made by the o'vner, who had the most intimate
knowledge on the subject but whose approximation 'vas less
than one-third of the amount allo,ved by the Trial Court.
:Nir. John G. Bruce, an adjuster in the employ of Southern
Adjustment Bureau, which Company represented the petitioner in connection with this loss, but a man of unimpeachable character, ,,.,.ho visited the scene of the fire. testified as
follows {R., 154, 155):
'' Q. Did the remainder of the floor give arty indication of

fire?
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A. The floor, as I recall, was there. . To what extent it
'\vas burned, I couldn't say, but I do remember that there
'vas no ev~dence of sto~k in that room and there was; however, some furniture over on the side 'vhere the floor was
apparently good.
·
Q. No evidence of stockY
A. No evidence of any stock at aiL
Q. But there was some furniture~
A. There was some furniture.
A. When I first saw it I don't think that any debris had
been moved to speak of. I remember that there was· a pile
underneath this stock room and whatever was up stairs had
fallen through.
·
Q. Did you examine tha.t pile of debris?
A. Yes, sir, I d:d.
Q. What did you find in it?
A. I found very little evidence of any stock there. I don ''t
reeall any stock to speak of. There may have been a box
or two there but most of it was simply·,vood and plastering
and just an accumulation there that had probably fallen
from above.''
There is no substantial dissent from the testimony of all
of the witnesses as to the size of the burnt portion of the floor,
the absence of any remaining merchandise on the floor and
the absence of any trace of merchandise in the debris. It is,
therefore, earnestly contended that, even though the Trial
Court was justified in going into the case on its merits, which .
right, for reasons hereinafter given, is denied, and hearing
testimony, that this testimony shows the absolute improbability, nay, impossibility, of a stock of cheap merchandise
worth $2,276.66 occupying the floor· space in the stock room
of three by twelve feet, being entirely destroyed without a
vestage of del?ris indicating its former existence, and without one _item of similar merchandise remaining on the unburned portion of the floor of the stock room in the vicinity
of the fire.
Th;s Court bas disposed of similar contentions on numerous previous occasions.
In Norfolk and Western Railway Company 'v. Strickler, 118
Va. 153, 155, it said:
·
"This court ·has repeatedly declared that courts are not
required to believe that which is contrary to human expe-
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rience and the laws of nature, or which they judicially know
to be incredible. Thoug·h the case be heard as upon a demurrer to the evidence, the court 'vill not stultify itself by
allowing a verdict to stand, although there may be evidence
tending to support it, when the physical facts demonstrate
such evidence to be untrue and the verdict to be unjust and
unsupported in law and in fact. ·(Citing· numerous cases.)
"In the case last mentioned, Judg·e l{eith cites with approval Moore on Facts, wherein it is said: 'Courts are not so
deaf to the voice of nature, or so blind to the laws of physics,
· that every utterance of a witness in derogation of these laws
will be treated as testimony of probative value because of its
utterance. A court will treat that as unsaid by a 'vitness
which in the very uatute of things could not be said.''
Nor is there eYidence justifying a finding that the damage
to the remaining· stock amounted to $1,4:~8.33. rrhere is 110
testimony that any substantial part of the stock in the stock
room was damaged at all. The court, on this phase of the matter as "~ell as in the matter of the value of the goods destroyed, has adopted in full the figutes of counsel for the
complainant to the effec.t that the value of the goods in the
store room at tl1e time of the fire was $2,876.66 and that they
sustained damage to the extent of fifty per cent, or $1,438.33.
This allowance is more liberal than the claim made by
Stieffens himself. \Vheu ex~\mined, he says (R., 14) :

'' Q. vVhat did yon have in that store room approximately
n t the time of the fire Y

A. \Veil, it is impossible to state exactly, I\fr. (Tones, but
mjr estimate was around nbout between twenty-two to t'ventyfive hundred dollars. I can't say exactly.

and yet, in the same proceeding in which he makes this statement, the Court finds this value to be $2;876.66. Though
Stieffens was examined at length, and in spite of thP ract that
he is the person most interested and the one presumably to
he the hest qualified to testify, he nowhere gives any convincing eYidence showing the extent of the damage to the
merchandise in the store, or whether, in fac.t, there was any
substantial damage at all. .t\s will be observed from the
testimony of this witness, he possesses an intelligence above
the average, he seems to appreciate the rudimentary principles of accounting, and yet he nowhere undertakes to give the
extent of the damage to tlw remaining merchandise or to sho'v
that he discarded any as the result of fire or smoke damage.
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rl,he testimony is all to the effect that his store \Vas never
closed on account of the fire, and that it continued to remain
open from September 27th, the time of the fire, to October
14th, at the time the merchandise 'vas examined by the appraisers. There \Vas no contention made by Stieffens that
he had to discard any of this merchandise on account of
damage.
Nor is his testimony more satisfactory 'vith reference to
the contents of the stock room. On this point he says (R.,
31):

"Q. No,v, 1\{r. St.ieffens, will you turn to Exhibit 'A', which
is your inventory as of ~January 1, 1927, and indicate 'vhat
part of that inventory shows the stock in the stock roomY
A. It is impossible for me to say that for the reason when
I take inventory I go from the store to the· store room and
find out how much fohacco I have got and then I go through
the other articles, and so forth, so you can't tell ho'v much
was in tl1e store room or in the store. I can tell you as a
·
whole.''
The appraisers further found, after a consideration of all
of the available data, that the total sound value of all the
merchandise covered by the policy prior to the fire was only
$3,H76.66, and yet, to ar1ive at its figures, the Court found
that the total value of this merchandise was $5,153.02, of
.which $2,276.:36 was in tl1e stock room and disappeared
throug·h the hole in the floor, and the remaining $2,876.66 was
in the store.
The- €lvidence has. been discussed at some Ieng·th in an effort to show that even though the Trial Court were justified
in going into tlw m.elits, its findings are not supported by
tl1e evidence.
It is earnestly contended, for the reasons hereinafter given,
that the Trial' Court l1ad no authority under the circumstances in the case to go behind the award at all.
It is a familiar rule, uniformly sustained by the authorities, tl1at every presumption should be made in favor of an
award. As 'vas said in Coons v. Coo1is, 95 Va. 431', 438.
"Boards of arbitration, which are courts of ti1e parties'
own selection, are favored by the Ia'v and every fair presumption is made in order to sustain their award. This, 've
believe~ is the unive-rsal rule applied to the interpretation of
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the agreement to submit and to all the proceedings which lead
up to and result in the award.''

In Pollock v. SoutlterZ.in., 25 Gra.tt. 78, Judge Moncure
~ays:

•

''All fair presumptions shall be made in favor of an award;
and if, on any fair presumption the award may be brought
within the submission, it shall be sustained.''

'Vith this presumption favoring an award, the question naturally arises, in what instances ma.y it be s~t aside? The
leading case in Virginia is, perhaps, Bassett's Ad1n'r v. Cunningha,m's Adrn'r, 9 Gratt. 688:
''The pri11ci pie has been so often adjudicated in· this and
other courts that an award cannot be set aside except for
errors ·apparent on its face, misconduct in the arbitrators,
some palpable mistake, or fraud in one of the parties, that it
would be useless to refer to authorites to sustain the proposition. The rule as t.o palpable mistakes does not comprellend errors of judgment in its fair exercise upon the matter.
For as was said by the chancellor in Knox v. Symmonds, 1
Ves. jr. 's R.. 369, an award cannot be set a.side for a mere
error in judgment in t.he arbitrator; for they refer their disputes to his judgment, and tha.t 'vould be a ground for setting.
aside every award.. In D·ick v. 1lfilligam, 2 Ves. jr. 's R. 23, the
snits arose out of partnership transa-ctions; and an order
of reference was made 'vhich expressed that the arbitratoTs
were to take au account of all the dealings in .like manner as
·if the same had been referred to a master; and that they
should be bound by the award. The court remarked there
'vas a great difference between a report of the master and an
award. An arbitra.to1· is constituted judge of the facts without appeal; the master is to prepare the case for the court,
the real judge, and the master is only the minister; whereas
in the other case, the arbitrator is the judge and not the
court:''
A reading of that case 'vill show that the ground relied
upon to set aside the a'vard 'vas similar to the main contention of the complainant in the present insta.nc~, namely, that,
according to the a.bjec.tors contention, due weight had not been
nc.corded certain book entries. The court disposed of this
contention on page 691 in the following language:
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·"If it were proper, therefore, to look behind the award,
an error of judgment on the part of the umpire in regard to
the facts could not be corrected by the court. The entries in
the book referred to, if p1·ima fa.cie,. 'vere not conclusive evidence, and the weig·ht to which they were entitled in comlec0t.ion with the other evidence, was a matter for the consideration of the umpire, and his judgment is conclusive.''
The authority and duties of arbitrators, together with the
consequence of their finding·s, are well set out in the opinion
of Bomner Coa.l Co. v. Osento-n (\V. Va.), 133 S. E. 385:
"It is contended that the conclusion reached by the arbitrators is not justified by the .evidence submitted to them. Of
the evidence Hdclnced, the arbitrators· were the sole judges of
.its weight, and were free to adopt such a course as they
deemed best adapted to a. just decision of the matters in_ controversy. Although the court might have rendered a different decision, it will not ~mbstitute its judgment for that of
the a.rbitrato1·s. F a.1t 1V-inkle v. Con.tirtental Insurance Co.,
55 \V. ·va. 287, 47 8. E. 82; Dick,inson v.
& 0. By. C.o., 7
W. Va 390. As the court said in Bu,rchell v. Jiarsh, 17 Ho,v.
344, 15 L. Ed. 96:

·c.

'A contrary course would he a substitution of the judgment
of the chancellor in place of the judges chosen by the parties
and would make an aw·ard the commencement, not the end,
of litigati<?n.'
"Such errors are among the contingencies which parties
assume "~hen they select such tribunals. To review the case·
on the merits 'vmild be to turn this proceeding into an a.ppeal
from the judf,rment of the arbitrators. The rule is generally
that, in the absence of any miseonduct or 'vant of good faith
on the part of the arbi h·ators, the mere fact the a'vard was
too hig-h or too low, as the ca.se may be, is not sufficient to· ·
induce the court to interfere. lJnreka Pipe Li·ne Co. v. Si1n1ns,
62 Yv. Va. 628, 59 S. E. ()18. In other words, 'vhere the arbitrators have exercised their judgments fairly, a.fter giving
all the parties nn opportunity to be heard and ·present all
their evidenee, this court, in the absence of any evidence of
bad faith, will not review tl1eir judgment."
'fhe complainant undertakes to criticise t-he appraisers for
U1e met.hod they followed in arriving at their conclusion.
Critic.ism is ]ess difficult than constructive suggestion in con-
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nection with this matter. It is true that the complainants produced certain papers purporting to record his transactions,
but in order to draw any satisfactory conclusion therefrom
it was essential to establish the percentage of profit, if any,
he enjoyed. This at best, was conjecture. The other
method, and the one followed by the appraisers, was to determine after a physical inspoction of the burned premises the
extent of complainant's lo.ss. In the so-called stock room,
while tl1ey found certain furniture intact, there was not a suggestion :of a. single package or container of merchandise.
'.fhere w·as a burned area in the floor of approximately three
and one-half feet by twelve feet, through which the burned
merchandise is supposed to have fallen, and they were asked
to believe, in order to sustain complainant's contention, thai
there w·as $2,200.00 "~orth of merchandise in this small room
. immediately preceding the fire and that all of the same had
been consumed or fallen through the hole in the floor, 'vithout
leaving a trace or samplo behind. The appraisers were in
possession of the further fact that the main store room, of
an area of approximately twenty by s.ixty feet, only held
$2,800.00 worth of merchandise. The alleged burned mer;chandise, of a claim value of $2,200.00, w·hich disappeared
through the burned l1ole in the floor, must have been either
of great value or compactly stored, or both.
In discussing the method followed by appraisers, the Court
of Appeals of New York, in lee Service Co. v. Henry Phipps
Estates, 245 N. Y. 393; 157 N. E. 506, 53 A. L. R. 696, says:
''They left it to the experience and fairness of the men to
be selected. It is not necessary for appraisers to fix a value
which can be sustained and justified hy evidence in a court of
la,v. ':rheir valuation is final by agreement of the parties if
they have nc.ted reasonably, fairly_ ailCl in an honest attempt
to get the real and true valuation. Their conclusion can·not be set aside by a c.ourt of equity merely because real estate experts on a hearing· in court fix a higher valuation, or
lweause the amount is higher or lower than we or other judges
would he inclined to allow. The parties have made the appraisers tlw judg·es-the .court of last resort-unless they
lwve- mistaken the.ir authority, departed from the submission, clearly misconceiYed their duties, acted upon sonie· fundamental and apparent mistake or have been moved by fraud
or bias.''
The broad powers of arbitrators in Virginia, will be fur-
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f.her' seen from the follo,,ring citat!on from the opinion of
.Tudg·e Staples in the case of IJ1 oore v. Ltttckess, 23 Gratt.,
page 164:
"It ma.y be considered as well settled, that arbitrators, beiug judges of the parties' own selection, haYe rightfully the
power to decide and finally adjudicate the law and the facts
of the case submitted to them.
"They may disregard the law entirely, and decide upon
principles of equity and good conscience exclusively. If,
howeYer, they mean to conform to the law, and they plainly
mistake it, such mistake is sufficient to invalidate the award.''
This principle is common to Virginia. and West Virginia., it
IJeing recognized in the recent West Virginia. case of B'roadhead-Gan·ett Co. v. Davis, r24 S. E. 600, in which the Court
uses the following language:
''\\rhen unrestricted by the terms of the submission the
powers and dise,retion of the arbitrators are comprehensive.
Generally under such submissions arbitrators have full power
to decide upon a.ll questions of la'v and fact, including power
to decide upon questions of admission and rejection of evidence tendered, and the weight which may be given tl1ereto,
together with the inferences of fact whieh mav be drawn
fr~m it." Citing cases.
··
"They do not haYe to follow the strict rules of law under
such submL~s!on. The parties select their ow11 judges, relying
upon them to determine the very right of the controversy,
'vhether by strict rule of la'v or under equitable principles."
The pow·ers of arbitrators are refined in 2 R. C. L., page
375, as follo,vs :
"Arbitrators are not lJoiulCl to follow even wl1at tlwy themRelves deem to be t.he strict rules of law, unless it be a condition of the submission tl1at they· shall do so, and wl1en the ·
submiss.=on conta1ns no such condition, courts will never set
aside an award or ·refuse to enforce it, because the
nrh;trator~ l1a.ve not followed strictly legal rules 'in hearing
nncl deciding- a case, unless it is shown that ti1ereby manifest
injustice l1as been done. As regards the ·extent of tbeir de ..
cisions, arbitrators are more powerful tha.n the courts themselves~''
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The doctrine is thus stated in 5 Corpus Juris, p. 72, in the
foil owing language :
·
''Arbitrators who are given authority, under a general
:-;uhm: ssion, to decide all questions of la'v and fact are not
bound by any strict rules of law or equity, but are free to do
substantial justic·e between the parties according· to such principles as may seem to them best adapted to establish the right
of the particular matter before them. If they admit the
law, but decide contrary thereto upon principles of equity
and good conscience, although such intent appears on the
face of the award, it is no ground to set it aside.''
The text of Corpus Juris is supported by reference to the
case of l{irten v. StJears, 44 Ark. 166, 173, the citation reading
as follows:
''If the parties wanted exact justice administered accord-,
ing to the forms of la.w, they should have allowed their case
to take the usua 1 course. But for reasons satisfactory to
themselver.;, tl1ey have chosen to substitute f0r the courts of
law n. private forum, and there is no injustice in· holding them
hound by the result.''
The action of the appraisers in the premises is in strict accordance with the principles laid down and recognized in the
a hove cited authorities and there was nothing in their conduct
or in the methods pursued by them in an effort to arrive at a
just dec.ir.;ion whieh merits the criticism implied in the conclusion of the Trial Court. If the award in this case can be
~et aside it would seem that tlte provision in the standard
form of policies for an appraisal is a nullity and that any
offort to appoint. appraisers 'vith a. view to an award would
·
be an idle gesture.
B. lllr. Selden was a co1npefen.t a.nd eligible apptt·aiser.

rrhe evidence show·s that ~Ir. E. H. Selden, the appraiser
Helectecl by the petitioner, had, ou previous occasions, acted
in a similar capneit.y for Southern Adjustment Bureau, the
Company reprer.;enting the pe1titioner, in an effort to adjust
the complainant's loss. There is no evidence that he has, at
any time, represented this petitioner. 1fr. Selden has continuously, ~ince 1909, been the owner of C. P. Dean Corporation, engaged in tl1e manufacture of office furniture and
lixtures in the City of Richmond, and by reason thereof par-
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tieularly qualified as an appraiser of this class of merchandise. \Vhile he has frequently acted for insurance companies, he has likewise represented the assured, and in some
cases has been called upon to make an appraisement acting
on behalf of both parties. (It, 122.) The evidence is undisputed that he has no interest in either the petitioner or
the Southern Adjustment Bureau, and receives no salary from
either, and that in every instance he is specifically employed
on a per diem basis, and has no interest "rhatever in the appraisement. The trial Court, without other evidence to support its finding-s, held and recited in the decree complained
of, that ~Ir. Selden was not competent to act as an appraise1·
under the Virginia. la.,v. There is no effort made to show any
desire ou the part of :Mr. Selden to act in a biased or partial
manner. In fnc.t, in the discharge· of l}is duties, his conduct is
as unimpeaehable as that of l\1r. CorneEns, the appraiser
selected by St.ieffmts. So far as the record discloses the only
conduct subject to question in connection with the whole
transaction was that of Stieffens himself, who eudeav,ored to
discuss the matter with Jv[r. Cornelius, his nominee as an
uppraiser. 1v1r. Cornelius makes this uncontradicted statement (R., 70):
"A. I think I saw that inventory prior to Mr. Selden andI going· there, as .fa.r as I can recollect. I kno'v I saw the
inventory.
Q. Before you were qualified?
A. I think so.
Q. Ho'v did you happen to see the inventory!
A. He showed it to me.
Q. Before you had qualified as an appraiser¥
A. I think so. I know 1 saw· the inventory.
Q. And 1\fr. Stieffens sho"recl it to you?
A. Yes, sir, because I fi!,Yl.n·ed out the business he had done.
Q. Did you go over the si tua t.ion with nir. Stieffens 7
A. Yes, sir."·
It is felt that this finding cannot he supported by the evidence or tl1e law, and is a1i injustice to :M:r. Selden.
In a note to Am.Prica.n CPufral lnslM"a1~ce Co·mpany v. Distt·iat Co1t.t·t, 52 L. R. A. (N. S.) 499, it is said:
"The fac.t t1ult a. person lu1s previously acted as an ap·
praiser does not neeessarily render him incompetent to agaiq
serve as such. Conf.ine·nfall1~t;. Co. v. JTaUa.ndingham., 11'6 Ky.
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287, 105 Am. St. Rep. 21B, 76 S. '\V. 22; Stemrnter v. Scottish
.Ins. Co.., 33 Or. 65, 49 Pac. 588, 53 Pac. 498; Van "fV·inkle v.
Continental F. Ins. Co., 55 \V. Va.. 286, 47 S. E. 82.
''And the facts that an appraiser named by the insurer
was friendly to it, and tha.t he had been frequently employed
by such insurer and other companies to appraise losses, are
insufficient to show that he was not fair and impartial. Rmnin.[Jton Paper Co. v. Lon.don Assu.1~. Corp., 12 App. Div. 218,
43 N. Y. Supp. 431.
"Neither do the faets that the person named by the insured as an appraise1• is a public adjuster, and is ~r has recently been a partner of the plaintiff's agent, as a m::ttter of
law, render him incompetent under a provision of a fire policy
stipulating that in case of disagreement the insured and the
insurer should each name a competent and disintereste.i appraiser.''

In Le.vin v. Northwestern In.s~t.rance Com.pany, 185 .j1ed.
D82, the Court says:

"* '!!! * The only ground upon which it is claimed that
fhe arbitrator selected by the defendant was not disinterested
is that he has been selected at different times by different
insurance co~panics, and in some instances by this defendant,
to act as arbitra~tor for the companies in cases similar to this.
There is not the slightest evidence to impugn his honesty or
integrity, or tha:t he acted from improper motives in making
this award, or that he had any interest in the result.. He is
a contractor of large experience, 'vell acqitainted with the
cost of buildings ~1nd building material, andl1as acted for the
assured in Rome cases as w·ell as for the insurer in others.
fie resides in Omaha, Neb., m1d the complainant in Sionx
City, Io,va, and the building· damaged was located in Sioux
City. The complainant arbitrator also resides in Sioux City;
and is an acquaintance of the compla.!nant. It was hardly
to he exper.ted that defendant w·ould select. a neighbor of th~
complainant; and the fact tha.t it selected one from a. neighhorinp: city, who had previously acted upon several occasionB
in a like or simnar capacity. for other insurance companies,
or for tlw defendant and also for the assured in other cases,
does not clisquarfy him. On the contrary, it spe~iks for .his
competency to act in such c.apaeity. JJ[icha.els v. Insurance
Co., 129 ~fich. 417, 89 N. "\V. 56; Roberstson, 'V. Lion Insurance Co. (C. C.), 73 Fed. 928."

Supreme Court of Appeals o£ Virginia.

22

In

lVIcQ~f.aid

(~Iinn.),

Compa.n.y ·v. !lome Ins2trance Co'mtJany

180 N. "\V. 98,-99, it is said:

"Every presumption comes to tlw support of an award in
nrhitration proceedings. \Yl1en attacked for fraud or on other
permissible grounds; the btn·clen of the assault rests ·with the
attuck:ng party, and to preyail he must establish the fraud
or other ground relied upon hy clear allegations and proof.
~Phe a'vard "rill not he lightly set aside. * * ~."
''That. appraisers chosen in such cases have frequently acted
in other insurance disputes is no disqualification, nor evidence
of bias or prejudice. It is a matter of common experience
that both part:es in controversies of the kind prefer and in
fact ehose appraisers with known fitness for the particular
class of service. Nor is it a. disqualifica.t.ion that the person
chosen as umpire happens to he an attorney at law, and had
pr~?ionsly heen employed by the adjuster repr~genting tl1e insured. To disqnaVfy eHher there mnst be shown some act
or acts of misconcluc.t prejudicial to the interests of the party
complairung. There is no such act pleaded in this case.''
Ass(q1Mnent of Error "A7 o. ,?-The Trial Court committed
error in entering np the jndQmcnt for $3,714.69 in favor of
t.lw romplainnnt against tl1is petitioner, with interest thereon
at. the rate of six per cent per annum from the 27th da:y of
Ortober, 1927, together with its costs in this behalf expended.
The substantial grounds supporting· this assig·nment are
discussed at len~dh nuder .1-\_ssignment of Error No. 1 and
need not ho horo reneated in P;'EfPnso. Not only ''ra.s the
~Prial Conrt not justified in setting nside the award, as we
have endeavorocl to slww in the previons discussion, hut,
aside from tlu1t error, there is no justification h1 the eviclcnce for finding that the complainant's loss \Yas $3,714.69.
On the contrary, all of the evidence justifies the conclusion
that the award of $500.00 w·as liberal and substantially sust:ahlCcl .by tl1e evidence.
·

Ass·iqnm.Pnf of En·o·r J\T o. 3-The Trial Court committed
orror i'n allowing· interest on the sum found. by it, from Oc- ·
t.oher 27, 192'7.
The prev.ions errors of the Cotnt. were perpetuated vvl1en it
eame to the question of interest.
On this subject the policy is specific. It provides as follows:
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"When loss JJayable.? The amount of loss or damage. for
which this Company may be liable shall be payable sixty
days after proof of loss, as herein provided, is received by
this Company and ascertainment of the loss or damage is
made either by agreement between the :insured and this Company expressed in writing or hy· the filing with this Company
of an a,,~ard as lwrein provided.''
'J.1he aw·ard of the appraisers is dated Oc.tober 14, 1927.
Under the terms of the policy, this a"ra.rd was not payable
11ntil the expiration of sixty Clays after that date, or December 12, 1927. The Court "ras not justified in requiring the
payment of interest prior to t11at. time.
·
It "rill thus be seen that at every point in thls controversy
the contentions of the petiioner have been overruled and
every que~tion decided in favor of the complainant. It is,
therefore, earnestly felt that for each and every the many
errors to which this Court's attention is called, .it. is justified
in granting an appeal and a reversal of the decree complained of.
For these reasons, and others to he assig-ned at the bar of
this Court, petitioner prays that it be granted an appeal from
1:l1e aforesaifl flecree entered in vacation hY the Cireuit. Court
of the C.ity. of N ew·port News on June 5,'1929, and that the
execution of the same be staYed and that said· decree be review·ed and reversed and tha.f it he given such other relief in
the premiseR as may he proper.

EQlTITABLE FIR.E AND 1\fARINE INSURANCE
CO~IPANY OF PR.OVIDENCE, R. I.,
By TAZEWELL TAYLOR,
Its Attorney.
I, Tazewell Taylor, a.n attorney practicing· in the Supreme
Court of Appeals of Virginia, hereby certify that, in my
opinion, it is proper that the decree complained of in the
foregoing petition should be reviewed and reversed by this
Court.
~rAZEWELL TAYLOR.
Rec 'd July 3/29.

H. S. J.
Appeal allo,ved; Mt2Je1·serleas awarded. Bond $4,500.
ROBERT R. PRENTIS.
Rec'cl ,July 6/29.

H. S. J.
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VIRGINIA:
Pleas before the Circuit Court of the City of Newport
News, at the court-house thereof, on "\Vednesday, the fifth
day of J nne, in the year, One Thousand Nine Hundred and
Twenty-nine.
Be it remembered, that heretofore, to-w·it, at Rules held in
the Clerk's Office of said Court on the third ~fonday in May,
1928, came P. V. Steiffens, complainant, by counsel, and :filed
his bill in chancery against Equitable Fire and Marine Insurance Company of Providence, R. I., which said bill is in
the words and figures following, to-wit:
In the Circuit Court for the City of Newport Ne,vs, Virginia.

P. V. Steiffens, Complainant,
~

.

J~quitable

Fire & l\{ariue Insurauce Company of Providence,
R. I., Defendant.
In Chancery.

BILL O:B., COlVIPLAINT.
To the :Honorable C. Vern on .Spratley, Judge of the Circuit
Court for the City of Newport News, Virginia:
Your complainant, P. V. Steiffens, 'vould respectfully show
unto the Court the following case:
·
1. Tha.t under a certain policy of insurance, number 5690,
dated the 27th day of September, 1926, the Equitable Fire
and !J[arine Insurance Company, defendant, for a fixed premium, agreed to insure your eomplainant against any and
all loss by reason of fire to his stock of merchandise, consisting chiefly of notions, tobaccos, ea.ndies and such other
merchandise not more hazardous w·hile located at 2503 vVashington ...A,..venue in the City of Newport N ew.s, Virgji1ria.
2. That during tl1e life of .the policy,_ to-,vit, about five
o'clock .A. ~I. on the 26th day of September, 1927, a fire occurred on t.J1e said premises of 2503 \Vashington Avenue in
the City of Nc"rport News, while occupied by your complainant, by reason of which he sustained great and material damage and loss to .sa~id stock so insured by the said defendant.
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3. That your complainant in clue course applied
to defendant to make g·ood the loss in accordance
with its contract; and the complainant and defendant fajliug
to agree as to the amount of loss or damage sustained by complainant, in accordance with the provisions of the said policy,
it was agreed by the parties thereto to submit the question of
the loss of complainant to arbitration; that ui1der the provisions of the policy two competent and disinterested appraisers were to be chosen, the appraisers so chosen to select an
umpire in event of their disagreement; that in pursuance
ther~of your complainant selected C. L. Cornelius of the City
of Newport N e'vs, Virg·inia, and the defendant selected E. FI.
Selden of Richmond, Virginia, and these two selected as umpire F. E. ~Iountcastle of Newport News, Virgin~a..
4. That on the 14th day of October, 1927 the appraisal
agreement was signed by complainant and defendant, and the
said appraisers took oath that they would make a true and
just estimate and appraisal of the sound value and loss and
damage as provided for by the conditions of the said policy;
that thereafter on the same day and date the said appraisers
met to discharge the duties devolving upon them and proceeded to make a brief examination of the premises, not lasting over ten minutes, without affording eomplaina.nt an opportunity to be heard or to present evidence of loss and
damages, though he requested the appraisers that he be permitted to exltibit to them his books of account, invoices and
other data which would tend to show and show the loss sustained by him, but the said appraisers declined to examine
any of the books, papers or invoices tendered by complainant, nor did they request any. juformation 'vha.tsoever from
the complainant, nor did they make any inventory of the
l:;Ouncl stock, or i\·entory of the damaged stock; or did they
make any examination of the books and invoices to determ~ne
the stoek destroyed and lost in the fire, utterly failing and
neglecting to discharge their s"rorn duties as appraisers, and
utterly failing to comply with the provisions of the policy
with respect to appra.~sements; that thereupon the appraisers
withdrew and subsequently fixed the sum ·of five hundred dollars ($500.00) as the loss suffered, which sum your
page 3 ~ complainant has sh1ce refused to accept.
5. rour complainant alleges that ,V}lether the course pursued by the said appraisers be through ignorance or design,
that no appraisement has be~n made in accord with the terms
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of the policy except in form; that the provisions of the policy
are as follows:
1~he ap1>raisers
~t:ating separately

shall then appra;se the loss and damage
sound value and loss or damage to each
item; * * •:!= ..An award in writing, so itemized, of any two
when filed with this Company shall determine the amount
of sound Yalue and loss or damage.
6. Your complainant alle.~es that if the so called appraisemPiit be permitted to stand firm it will cause great damage
and injury to complainant, that the negleet of the sa:~d appraisers in failing to make a just and proper appraisement
operates to defraud complainant of his property.
7. Your complainant would further show· tnito the Court
f hat tlw defendant in selecting E. H. Selden, w·ell knew that

t-he said E. H. Selden had been theretofore employed by defendant in appraisals, and that the Southern Adjust~ent Bureau who was acting as agent in adjusting the loss under this
pol;C'.Y had frequently theretofore employed E. H. Selden to
represent insurance companies, and that hy reason of the fact
fl1at the said E. H. Selden had heen theretofore regularly employed in this capacity defendant well kne'v that he was disl{nalified by the express terms of the policy to act in any such
capacity, as the policy required that the defendant should
selcet an appraiser competent and dis.interested, of which
facts complainant had no knowledge at the time he s~gned
the appraisal agreement.
8. Yonr complainant w·ould further sho"r unto· the Court
that he hnd a large and valna.hle stork of goods, largely in
exeess of the fare of tl1e insurance polic)r, to-wit, four thousand dollars ($4,000.00), and that hy reason of the fire he
suffered a loss of thirtv-sm·cn hundred and fourteen dollars
and sixty-nine cents ($3,714.69).
In teiider considerat;on w1wreof and for as much as your
eomplainant is remed;less in the premises save in a court of
l'f!n;ty, yonr complainant prays that the Eqnitable Fire ann
~fm·ine Insuranee Compay of Providence, R.hode Island be
made a party defendant to this l1ill and required to
page 4 ~ answ·er same, hut not under oath, the oath l1eing
""aivecl; that proper process issue, and that by decree of this Court the appraisal agreement and so called appraisement be held to be of no force and effec.t, and that this
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Court proceed to inquire into the true facts of this case and
award your complainant judg·ment against the defendant for
the sum of thirty-se-ven hundred and fourteen dollars and
s:!xty-nine cents ($3,714.69) for the loss and damage he has
suffered; and that your complainant may ha.ve all such further, other and general relief in the premises as the nature
of his case may require or to equity may seem meet, and your
complainant will ever pray.

P. V. STEIFFENS,
By counsel.

ALLAN D. JONES, p. q.
And at another day, to-wit: At Rules held in the Clerk's
Office of said Court. on the first Nionda.y in June, 1928, came
the defendant, by counsel, and filed its answer to the compln inm1t 's bill of complaint, which said answer is in the words
and figures follo,ving, to-wit:
Virginia,
In the Circuit Court for tl1e City of Newport News.

P.

·v.

Steiffcus, Complainant,

v.

.l£qnita hie Fire & ~Iarine Insurance Company of Providence,
R. I., Defendant.

In Chancery.
A.NS"\VER OF TilE DEF1DND·ANT, EQUITABLE ],IRE &
lVIARINE INSlJltANCE CO~IP ANY OF
PR-OVIDENCE, R.I.
~rhe defendant, Equi'table Fire & ~.farine Insurance Company of ProYidence, R. I., for answer to the bill of complaint
filed against it in the above entitled cause, without waiving
nny exceptions that may be properly made to tho same, but
expressly insisting thereon, for answer thereto, or to so much
thereof as it is advised it should answer, says:

1. ~rhe allegations of paragraph 1 of said hill of complnint are true. ·
2. This respondent believes that the allegations of paragrnph 2 of said bill of eomplaint are true.
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3. This respondent belie1;res that the allegations
contained in paragraph 3 of said bill of complaint

are true ..
4. The allegat!ons contained in paragrph 4 of said bill of
complaint arc substantially untrue, the facts with reference
thereto being that after the . A.ppraisal AgTeement wa.s signed
by complainant and defendant, the app1·aisers, after taking
the oath that they would make a true and just appraisal of
the sound value and loss and damage as provided for by said
policy, thereafter met and selected Fred E. Mountc.astle as a
competent and disinterested Umpire to decide any differences that might arise between the men appraising the sound
value and loss as above stated. The two appraisers then examined the location of the fire, c11ecke.d the inventory of the
goods on the premises, vd1ich inventory was furnished said
appraisers by the complainant 1 they thereupon examined the
bills and invoices and had the complainant relate all of the
facts pertaining to sa.;d merchandise and said fire. In so
doing, the complainant 'vas given full opportunity and encouragement to make any statement he desired and to give a
history of the entire case, and in. this connection exhibit to
the appraisers books, papers, invoices and detailed inventory.
In order that the appraisers might get further information
on the subject, they went to the site of the fire, and in the
presence of the complainant carefully examined the debris.
They then saw the Chief of the ~ire Department and the Assistant. Chief of said Department of the City of Newport
News, Virginia. They also carefully examined the stock of
merchandise in the •store, as well as .in ~he burned portions.
After spending several hours in this examination and exhausting all sotlrces of information, the two appraisers, one of
whom had been selected by the complainant and the other by
the defendant, reached the conclusion tl1at the amount of
damage sustained by the complainant and to which he was entitled under the terms of the poEcy was five hundred dollars ($500.00). Both of said appraisers were thoroughly in
accord in arrh;ing at this conclusion, and it thereupon became unnecessary to call in au Umpire. This defendant further says that from its advice and information, the sum of
$500.00 is a. full, just and complete award for the
page 6 ~ lo$s and damage sustained by sa~d complainant.
5. In answer to paragraph 5 of said bill of ·complaint, this
defendant. says that said appraisers appraised the loss aud
damage, stating separately sound value and loss or damage to
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each item, and that their award in writing so itemized, signed
by both appraisers, was filed with the Company, as a result
whereof a. determ.i11ation was had of the amount of sound
value and loss or damage to the insured property, as reqnired by the po~icy.
6. This defendant den~es the allegations contained in paragraph 6 of said bill of complaint.
7. In answer to paragraph 7 of said bill of complaint, this
defendant says that E. H. Seld~n, who was selected by it to
act as its appraiser in conjunction V{ith the appraiser selected
· l)y the eomplainant, is a man of the highest integrity and was
fully competent and dis:uterested, and was selected by this
defendant by reason of these circumstances. vVhile it is true
that the said E. H. Selden has on other occasions represented
insura.nee companies in a similar capacity, this is not a. disqualification and there is no reason for so disqualifying him
in the present instance.

8. In answer to paragraph 8 of said bill of complaint, thjs
defendant is unable to affirm or deny the truth of the same,
but calls for strict proof thereof ·if the same is pertinent.
All other allegaFons of said bill of complaint which are not
herein specifically affirmed are denied, and strict proof
thereof is called for if the same are relevant to the issue.
And now having fully answered said bill of complaint, this
defendant asks to be hence dismissed with its reasonbale costs
in this behalf expended. And it will ever pray.
EQUITABLE FIR.E & 1\ri..ARINE INSURANCE
UOMP ANY OF PROVIDENCE, R. I ..
By TAZ.M\V~LL TAYLOR, its counsel.

TAZEWELL TAYLOR,
Counsel for defendant.
.A.nd at another day, to-wit: At a Circuit Court· held for
the City of N e"rport News, on l\fonclay, the 26th
page 7 ~. day of November, in the year 1928.
P. V. Steiffens, Complainant,
Against
Equitable Fire and ~Iarine Insurance Co. of Providence, R.
I., a fore~gn corporation, Defendant.
·

Supreme Court of Appeals of Virginia.
~rhis cause cnme on this day to be heard upon the bill of the
complainant regularly filed and matured at rules, the answer
of the said defendant filed at rules, with general replication
to said answ'"er taken a.t rules, and the parties hereto by counsel agreeing that the evidence herein may be takeR by the
Conrt ,,,.ithout a. jury ore tenus; and the evidence and arguments of counsel being· fully heard, and the Court being fully
advised as to the decree and judgment to be entered herein,
t~me is taken to consider thereof.

And at another day, to-wit: At a Circuit Court held for the
City of Newport. News, on Friday, the 8th day of February,
in the year 1929.
P.

·v.

Ste,ifle'n, Complainant,
Against
Equitable Fire and ~{arine Insurance Company of Providence, R. I., a foreign corporation, Defendant.
~rhe Court, desiring further t:me in w·l1ich to consider the
judgment to be entered herein, doth order that this cause be
made a vacation rause for such decision and judgment in vacntion as may be made in term.

A ud at anotlter day, to-wit: .A.t a Circuit Court held for
lite City of New·port New·s, on ~Ionclay, the 27th day of 1\:I:ay,

1929.

P.

·v. Stiefj'en,

Complainant,
A.gainst
.Jiiqnitahle F!ro and ~Iarine Insurance Company of Priviclence, R. I., a foreign coqJoration, Defendant.
In this cnusc all the facts ha,~e been submitted to the Court
nnd the Court desiring further time in which to consider of
its judgment herein, dotl1 order that this cause he made a
vacation cause for such decision and judgment in vacation
ns-mig-ht he made in term time.
pnge 8

~

And now at this day, to-wit, being the day and
year first herein written, the 5th day of Juno, 1929.

V~rginia:

In the Clerk's Office of the Circuit Court for the
City of Newport News, the 5th day of Jnne, 1929.

rrhe following decree was this clay received in the vacation
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of said Court and is no'v entered of record as the law directs
in the words and figures following, to-wit:

[n the Circuit Court for the City of Newport News, Virginia.
{In Vacation)

P. V. Stiejfens, Complainant,
vs.
J!Jquita.ble Fire & l\iarine Insurance Company of Providence,
R.. I., Defendant.
DECR.EE.
rrhis cause, which has been made a vacation cause by decree
duly entered, came on in the vacation of the Court this day
to he again heard, the evidence having· been previously taken
and argument of counsel heard, and the cas~ having been
taken under advisement by the Judge of this Court; and the
,Judge of this Court. being of the opinion from the evidence in
t:his cause that the arbitrators appointed to appraise the damage and loss to the defendant failed to take into cons~deration
tl1e evidence offered by the complainant to show the amount
of his loss and damage, and that the arbitrator appointed by
the defendant was not competent to act as such under the Virginia law, and that the a'vard made by said arbitrators should
l>e set aside; it is, therefore, adjudged, ordered and decreed
1:hat the award of Five Hundred Dollars ($500.00) made by
the arbitrators he set aside, and ther~ being sufficient evidenre before the ~Judge of this Conrt to ascertain and fix the
damage and loss to the complainant, by reason of the fire-' the
Judge of this C'ourt proceeding further to ascertain anct assess said damage ·and loss, finds from the eYiclence in this
en use, that: th~ damage and loss to the complainant arisingfrom the fire of September 26th, 1927, and covered under the
provisions of the fire insurance policy issued by the defendant to the complainant, amounts to the sum of Three Thousand, seven hundred fourteen Dollars and sixty})Hge 9 ~ nine cents ($3,714.69): It is, therefore, considered
by the .Judge of this Court, and adjudged, ordered
and decreed, that the complainant, P. 'r· Stieffens, have
.iudgement against the Equitable ~.,ire .& nfariue Insurance
Company of Providence, R.. I., and recover of the sa.id defendant, the said sum of Three Thousand, se,~en hund1·ed
fourteen Dollars and s!xt.y-nine cents ($3,714.69), 'vith interest thereon at the rate of six per cent (6%) per annum from
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the 27th day of October, 1927, together 'vith his costs in this
behalf expended.
·
And the defendant expressing a desire to appeal from this
decree and judgment to the Supreme Court of Appeals .of
Virginia, execution of this .i'ltdgentent is suspended for a period of sixty ( 60) days from this date, provided, the defendant or some one for it, shall within ten (10) days from ·
the date of this decree, enter into a bond before the Clerk of
this Court, in the sum of Four rrhousand Dollars ($4,000.00),
with surety thereon to be approved by the said Clerk, conditioned as provided by law, to indemnify and save harmless the
complainant from all loss, dnma.ges and costs by reason of the
suspension of execution on the judgment granted in this decree.
~ro-R.

E.

~lara ble,

Clerk,

Enter this Vacation decree.

C. VERNON :SPR-Ar.rLEY, Judge.
•June 3, 1929.
Teste: R. E. J\tiARABL·E, Clerk.
The stipulation made between the partis hereto by counand filed in said cause on June 19th, 1929, is in the words
and fig11res following·, to-wit~
~el

Virginia,
Iu the Circuit Court of the City of Ne,vport News.

.P. V. Stief! ens, Complainant,
v.
. Equitable Fire & l\farine Insurance Company of Providence,
R. I_., Defendant.
STIPULATION.
It is stipulated and agreed, between the complainant .and.
defendant, that the evidence taken ore tenus herein
page 10 ~ in the presence of the Court on November 26, 1928,
and being the eYidence referred to in the decree
entered herein on June 8, 1929, and which comprises the testimony of P. V. Stieffens, R. J. Charles, L. J. Harris, Paul
Bloxom, C. L. Cornelius, E. I-I. Selden, J. B. Gordon, J. H.
Donnelly and J. G. Bruce, is the evidence and all of -the evi-
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deuce taken in this cause, and that the same shall have the
effect of depositions regularly taken and filed in this cause
and shall. be considered as a part of the record, a transcript
of said evidence being· signed for the purpose of identification
on- page 153 thereof by Allan D. Jones, counsel for the complainant and W. B. Colonna, counsel for the defendant; and
that the exhibits filed with said depositions may be considered
as part of said record and the originals thereof certified by
the Clerk of this Court to the ·Supreme Court of Appeals of
· Virginia, as a part of said record; and that the expense of
taking said evidence in Court shall be taxed as a part of the
costs in this cuse.
P. V. STIE11FEN8, Complainant,
By ALLAN D. JONES, His Counsel.
EQUITABLE FIRE AND M·ARINE INSURANCE
CO~IPANY OF PH.OVIDENCE, R. I., Defendant,
By TAZEvVELL TAYLOR, Its Counsel.
,June

11~

1929.

The evidence and all the evidence introduced at the trial of
Haid cause is as follo"rs,. to-wit:
·

page 11 } In the Cireuit Court of the City of Newport News,
·
Virginia.
.
P. V. Stieffens

v.

Equitable Fire &
Rhode Island.

~Iarine

Insurance Company of Providence,
·

~rESTI~fONY.

Before: Hon. C. V. Spratley, Newport Ne,vs, Virginia, November 26, 1928.
Pi'esent: :\Iessrs. Allan D. Jones and F. 0. Blechman for the
pJaintiff; !:Ir. Tazewell Taylor for the defendant.
page 12

~

P. V. STIEFFENS,
the complainant, having been first duly' s'vorn, testified as follows:

Examined by .Mr. Jones:
Q. State your name, age and residence!

Supreme Court of Avpeals of Virginia.
A. P. ·v. Stieffcns· merchant, 2505 Washington Avenue.
Q. In September, 1927, you were engaged in business, I believe, on "\Vasbington A venue~
A. Yes, sir.
Q. "\Vhat 'Yas the number of that?
A. 250i3 "\Vashlngton A venue.
Q. How long have you been in business in the City of Newport News?
A.. Fifteen years.
Q. Ifavc you ever had a fire before ~
A. I have.
Q. When was that?
A. Somewhere around seven or c~ght years ago.
Q. That "ras when you had the firef
A. I don't rec.a11 exactly-a bout seven or eight years ago.
Q. Was it a large fire or s1nall :fire?
A. Small fire.
Q. What. w·as the damage?
A. I had no insurance then and t.he fire was small, probably
about fifty or seventy-five dollars to fix the place up.
Q. This is tl1e first fire of any consequence you have ever
lwcl·f
A. On that place.
page 13 ~ Q. I am asking you if you ever had other fires?
A. Yes, I have.
A. Yes, I lla\"e.
Q. When?
A. Somewhere back in 1915 in Emporia, ·virginia.
Q. · \Verc you covered w·ith insurance then~
A. I was not, no, sir.
Q. \Vere you on the premises on the night of the fire "l
1\. I was not, sir.
Q. What t;me did you leave the premises that night1
A. \\Tell, m~· wife and children were living do·wn at Buckroe
and my little boy g·ot hnrt that night and I brought him up
here to Dr. Dunning's office and l1e put four stitches in his
head rig·ht here and my wife "ras a.w·ful nervous and I went
on hack with her to Buekroe at nine o'clock.
Q. Ordinarily you slept in this hn!lding?
A. Always.
·
Q. The building· is a. three story brick next to the Schmelz
National Bank?
· A. Yes, sir.
Q. That was the one you were in at that time. Yon are not
in business there now·; you are next door~ .
A. Yes, sir.

-Equitable Fire & ~Iarine Ins. Co. v. Stieffens.

35

Q. What did your stock principally consist of, Mr. Stiefensf
A. Tobaccos, ca11clies and general merchandise of all descriptions.
'
. Q. "\Yere you also in the ne"rspaper busciness Y
page 14 ~ A. Yes, sir.
.
Q. Did you ope1,•ate a soft drink establishment~
A. Yes, sir.
Q. Did yon have a soda fountain f
A. Soda fountain and drinks, and so forth.
Q. vVhere was your stock?. Did you have a stock room¥
A. I had a stock room. \Vhat I have to display I displayed
in the store and the balance I kept in the stock room.
Q. \Vhere 'vas the stock room f
A. The first room going up sta.i.rs from the stairway.
Q. What did yon have in that store room approximately
at the time of the fire?
A. Well, _it is impossible to state exa.ctly, 1\ir. Jones, but
my estimate 'vas around about between twenty-hvo to twentyfive hundred doll~rs. I can't say exactly.
Q. You say you spent the night at Buckroe, "\Vhen did you
learn of the fire~
.
A. About seven o 'c·lock in the morning a friend of mine
called from up here or rather Capt. Jack sent for me to come
up here and look out for my place.
Q. Capt. Johnson-is he connected with the Police Department?
A. Yes, sir.
Q. One of the captah1s of the Police Department~
A. Yes, sir.
Q. You came up and what condition did you find
page 15 ~ there~
·
.ll. Terrible condition. The whole thing was upside down and the ,,f"hole thing was burned up-almost all
cannot he recog11izecl.
Q. mwre did the fire start, from your observation of the
premises 1
A. Tl1erc used to be a restaurant there. There "ras a partition between the main part of the store and the kitchen,
Ro it seems to me the fire oceurred from that partition there.
Q. What ":ras iho relation or proximity of that partition to
the stoC'k room above?
A. Exactly above the partition w·as the room.
Q. Did yon leaYe any one in charge of the place when you
1oft at nine o'clock that night?
A. Yes, sir.
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Q. vVho w·as thatt
A. A fellow who worked· for me there.
Q. A clerk¥
A. Yes.
Q. Did he sleep on the premises~
A. Yes, sir.
Q. Where was his room f .
A. The front room right clown at tl1e corner.
Q. The front of the building on the second floor f
A. Right next to the Schmelz Bank on the corner.
Q. How close was that to your stock room 1
·
A. I imagine about seventy-five feet.
page 16 ~ Q. When you examined the stock room the next
morning, you say in putting out the fire there had
been some water used there. \Vhat was the condition of the
stock in the stock room 1
A. There was nothing there hut a lot of ashes. In the
stock room there "ras nothing because the joists and everything was burned up· to nothing.
Q. \Vas the floor of the stockroom burnecU
A. Yes, positively, joists and everything. You can't
see nothing except y9u look down to the basement.
Q. How w~as the stock on the first floor' Was that wetany portion of it ~
A. Part of it was wet, yes, on the back part.
Q. Did you close the place up Y ·
A. I did.
Q. When did you first come in contact 'vith the agent for
the insurance company?
A.· If I recall exactly, I believe the very same day I went to
Mr. Barrett's office.
Q. Who is l\1:r. Barrett?
A. Agent for the insurance company.
Q. The agent for the Equitable Fire & Marine Insurance
Company?
A. Yes, s~r, I expect so.

page 17
~fr.-

~

Mr. Jones: It may be agreed it is the Barrett
Realty Company, Inc.
Taylor:· Tha~ is right.

· By l\1:r. Jones:
Q. You w·ent to that office, did you Y
A. Yes; sir.
Q. What 'vas the next clone by you?
A. I 'vent to the office and l\{r. R-ouse and Mr. Harris both
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knew about the fire bcfol'e I did because they were there early
in the morning-come by there and sa.'v the fire.
Q. Mr. R.ouse ·and :Mr. Harris are connected with or employed by the Barrett Realty Company, the agent for the insurance company?
A. Yes, sir.
Q. They had information about the fire 1
A. Yes, sh;.
.
Q You gave them such information as ·you had~
A. Yes, sir.
Q "\Vhat understanding did you reach 'vith those gentlemen as to an adjustment of the loss 1
A .. They told me that they would notify the insurance co~
pany and as soon as they get men down here from Richmond
they would communicate w'ith me.
Q. Did some one come from Richmond 1.
A. The next day, if I a not mistaken-the third day a genUeman by the name of Mr. Bruce came down.
Q. Do you recognize ~ir. Bruc·e here?
page 18 ~ A. I do.
·
Q. ~Ir. Bruce is in the court room?
A. Yes, sir.
Q. What, if· anything, was said with respect to causing an
inventory of the stock 'vhich had not been burned to be made¥
A. He came thel'e and him a.nd I ·,vent through the store.
and looked the things over ancT he orderedQ. Did what?
A. Went through the store together and he ordered me to
go ahead and clear up the debris and all of the damaged
stuff, if there 'vas any to find, and separate it for him, to come
the following day and ascertain tl1e losses. lie asked me then
''IIow much are your losses here"¥ I said "Mr. Bruce, it is
impossible for me to say the exact amount because I don't
know exactly what ~vas up in the store rooJ:Il; and ·what is in·
the store now, and therefore I have to ascertain what is in
the store right now so I can tell you exactly what loss I had''.
Q. 1\;Ir. Bruce told you to clear up the debris and get your
Htocl<: in order as best you could. ~d he at that. time ask you
if you had any books or inventory or did you tell him 1
A. No, he didn't ask me noth1ng then. He only asked me
to take an inventory and clear up the debris and put it in a
certain place,-don 't throw nothing away, and that he would
come back and '"le would get together about the
page 19 ~ losses. I-Ie said to me then-I said ""\Vho is going
to do the inventory and do this cleaning you are
talking about"? Ife said "You go ahead and get men from
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here to do the work. It costs too much money for me to send
a man from Richmond, and I will pay him ";hat it costs", so
the next clay, that is the very same day, I got in touch with
people and got them to clean out.
Q. \Vho?
A. Different people. I got six colored men to clean up the
debris and everything and I got ~Ir. Bloxom the same afternoon and asked him if he was "'"illin~; to .come up and take
inv:entory for me and he said he 'vould be g·lad to do it, so
I took inventory and told him ,,..hat :Mr. Bruce ordered me to
do a11d I, jn a.· few clays-I don't kno·w ho"r many days it
was-lw come hack and he took notes from. the inventory
and he sa.icl ''Are you "rilling to take $240.00 for your
1osses' '? I said '' '"11a t is the rna tter with you-crazy or
what"? I said "$240.00--w·hat are you talking about"? I
said "I want to. get every dollar that comes to me and
wl1ich I am able to show· and prove that I had here". I said
"I l1ad around $2,500 up stairs in the stock room and you
eome here and tell me yon give me $~40.00. I don't ask any
c~l1ar;ty". He said "I will tell yon what I am going to do. I
w;n send appraisers clown here and you find your man and
I will send my man down here and go over the losses". I said
''All rigl1t ".
Q. At that time from the inventory that you had
pnge 20 ~ taken and from your books showing your purchases and sales, had you been able to arrive at
what vonr loss was?
.A. i did, yes, sir.
Q. From tho information which yon had gotten and from
your examination of the stock that "'as not burned, what damnge did the smoke and wate-r cause the remaining stock, acC'ording to the iclea wh!ch you had given to J\fr. Bruce at that
time?
1\ .. \Veil, I will tell you, J\Ir. ,Jones. I haven't much idea
what damage smoke and water will cause to merchandise, so
one day ~Ir. Roy Charles, representative of the Old Dominion
rrohacco Company, was np at the store there and I said "\Veil,
the candies and everything is gone but I don't helieve there
i;.; such things as tooth paste and stuff of that sort will be
damaged", so J\Ir. Charles spoke to me and he said "Yon
don't k11ow ''.
.
Q. Oon 't tell ns what ~Ir. Charles sa~ cl. You had no independent op;nion of your ow·n or clidn 't express any opinion
to ]vfr. Bruce as to what the damage was to the stock which
remained. Did you make it plain that the stock that remained
had been damaged to a certain extent?

Equitable Fire & ~{arine Ins. Co. v. Stieffens.

39

A. OYer fifty per cent. in my estimation.
Q. Did you make that plain to J\1:r. Bruce?
A. Yes, sir.
Q. Now then, you say ~{r. Bruce told you that this mat-

page 21

t

ter would have to go to an appraisement7

A. Yes, sir.
Q. Did you later select one to appraise7
A. If I didQ. Did you~
A.. Well, one Sunday afternoon I 'vas at my place and Mr.
CorneHus dropped right in and said "Hello, Mr. Stieffens".
I said "Ho,\~ are yol1, J\ir. Corneliens''? He said "I understand you are looking- for a man to appraise your losses here
and I will be very glad to do it. for you without any cost".
I said "l\fr. Cornelius, I don't want you to do it for nothing.
I am willing· to pay for your time and losses". . We talked a
little bit aud I said "You go over my books and invoices so
you will he familiar 'vith the losses I had".
Q. Yon selected J\IIr. Cornelius after that!
A. Yes, sir, I did.
Q. And the company selected a. :llir. Selden, I believe?
A. Yes, sir.
Q. \Vhen did you see J\fr. Selden 1 Do you see the gentleman in the court room?
A.. Yes, sir.
Q. Where is he-sitting hy 1\Ir. Cornelius now~
A. Yes, sir.
Q. D~;d he come in your place 1
A. No, sir.
Q. \Vhat?
A. 1\-Ir. Cornelius· and 1\Ir. Selden come in my
pnge 22 ~ p]nce around two or three weeks Inter after the
fire. I don't kno'v exactly the date, and they
walked right in the place and looked around a.nd J\fr. Selden
said to me "Stieffens, I ·want to give you good advice".
Q. Selden sa.itl to you he 'van ted to give you good advice~
A. Yes, sir. I said ""\\TI1at is it, 1Ir. Selden''? He said
"l\Ir. Cornelius is here now and I ·want you to let him go
ahead and appraise youT fixtures at the same time as your
furniture. I want to save yon money and not have any lawyer''.
Q. Did he say he w·anted !o settle any loss on fixtures on
nnother policy at the same hme 1
A. Yes.
·
,.
Q. And didn't want you to have to bother with any lawyer?
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.A. Yes.
Q. This is }fr. Selden's statement to you f
A. Yes ..
Q. "\Vha t did you say to that 1
A. I told him I thanked him for that but lawyers have to
make a living so I would rather have the· man I ahvays appointed.
Q. That was on the fixtures?
A.

·Ye~.

Q. That 'vas on a separate policy Y
A. Yes.
Q. Not covered by this policy f
A. No.
page 23 ~ Q. \Vha.t else did ~Ir. Selden say to you or you
say to him~
A. They started. to go on up stairs on the ~econd floor and
I followed them and nir. Selden said "What clo you want
here?
e don't "~ant you here. You stay away from here.
If I want you I will call you", so I come right back and stayed
in the store and they come clown and I asked them if they
'vant any invoice or anything. The said "We don't want anything. We have got ·what w·e want'', and they 'vent out and
come back about ten or fifteen minutes and told me-Mr. Selden didn't spolw then. ~Ir. Cornelius spoke and sa.!d "Don't
you know that I don't think you ha.ve any losses you claim
here''· I said ""\Vhat is that, :Nir. Cornelius"'f He said "I.
went to the Fire Chief and asked him about it and the Fire
Chief told us that you don't have no stuff here-it is all in
. the store room". I got a little mad then. I said "For God's
sake, ~{r. Cornelius, I don't care what the Fire Chi.ef says
or anybody else. I know I put the stuff there myself and I
know what is there", and I said·" Don't you come here and
tell me that". I said, "Furthermore, I 'vill prove it, as I
told you the other day, by invoices or by my books, and by
such respectable people as the Old Dominion Tobacco Company, S. W. Holt and Hoffman Cigar Company, and so forth''.
He walks right out and never said nothing to me but Mr.
Selden told :Mr. Cornelius "Let us go to work on another
angle"·
Q. You say when these gentlemen came in your place, after
giving you this advice 1\IIr. Selden tendered about
page 24 ~ another policy, and letting Mr. Cornelius go ahead
'vith him a.ncl appraise your loss under that policy
and the fixtures, they went up stairs or started up stairs to
the ~toek room and you started '"ith them and 'vho told you
not to come up?

'V
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A. Mr. Selden.
Q. And when they came down shortly you asked them if
you might exhibit to them your inventories and your books
and your statement of the loss and they said they didn't
want to see it f
A. No, sir, don't want to see it.
Q. How long 'vere they in there that time ?
A. I should say no more than five minutes.
Q. Did they look over the stock that you had down stairs
or any of the damaged stock¥
A. Not examined-=-just glancing over.
Q. Did they open any boxes of candy or examine any boxes
of cigars or any of the articles that had been exposed Y
A. I think ~Ir. Cornelius took a piece of candy and said
"This is damaged. You can see that".
Q. He took one piece of candy and said that was damaged 1
A. That is the bar candy, you know.
Q. Where did 1\{r. Bruce tell you to place the debris, the
burned goods and damaged goods when he first interviewed
you in this connection 1
A. Out in the back yard.
Q. Did you put it in the back yard?
page 25 ~ A. I certainly did.
Q. Did it make much of a pile, any size to the
. pile?
A. Yes, sir.
Q. How large a pile was it?
A. About three times as big as these two desks.
Q. And did Mr. Cornelius andMr. Selden make any inspection of that debris?
A. Just from here to that door down there, standing in
one of the doors of fhe building and looking out in the yard
and come right back.
Q. Did they g·o back and go into the debris to see what had
been burned?
A. No.
Q. \Vhat 'vas in that pile of debris 7

A. Ashes and stuff such as that from the fire and some of
the merchandise that was unbrunable.
· Q. \Vhat, for. instance?
A. \Veil, 've found padlocks, scissors, mouth harps, a lot
of pipes and cigarette holders and cans of tobacco....:_several
other things.
Q. What else was in there?
A. Such other things as broken bottles from patent medicines, and so forth.

42

Supreme Court of Appeals o£ 'iirginia.

Q. Did you c.arry razors-cutlery?
A. Yes, sir, 've find razors there.
Q. \Vhat kind of razors 1
page 26 ~
A. Straig·ht razors and Gillette, and so fortlisafetv rmr.ors.
Q. You say after that these. gentlemen went out and some
l;ttle time after that thev c.ame hack to see von and made some
statement tl1at a Fire Chief had made to 'them and that was
to the effer.t tl1at there l1ad. been no stoc.k up in that stock
room?
A. That is wl1at ·the ehief said.
Q. They left and said they "~ould investigate from another
angle~

A.. Yes, sir:
Q. Did they return to your place after that~
A. I never seen tl1em any more.
Q. Did they ask you to g:o with tl1em to the Fire Chief when
tlwy were g-oing- to interview l1im?
•
A.. No, sir.
.
..
,
Q. Did they exam1nc any witnesses hefore you or iell yoii
that tJ1ey " ..ere going- to take any statemm1ts from ·anybody
otlwr than yourself?
A.. No, sh:.
Q. \Vas it ~fr. Selden or I\fr. CorneHus who told you that
fJJCy c11d not care to sec your hooks or your inventories 01~
ym1r P-stimai"P- of your loss?
· ·
· ··
A. l\fr. Selden. I\fr. Cornelius said nothing.
. Q. Yon say yon employed I\ifr. Paul Bloxom, in pursum1ce
of the understanding you ·had wit.h ~Ir. Brur.e, to
page 27 ~ make an inventory. Did yon· assist him in making·
the inventory?
A. Yes, sir.
Q. How was that inventory taken-item bv item 1
f.... Ttem hy item and the ilivoices were rigi1t there to ascertain the price.
Q. Your invoices from w·hich the prices were obtained?
A Yes.
0. Did yon list that at. cost?
A. At cost, what it cost me.
Q. After that inventory was made, can yon recall the total
that it figured, of the stock there, at. cost?

l\Ir. Ta·dor: 'Vonldn 't the inventory he the bcsf evidence 1
l\fr. J oi1es: Y cs, that '"'ill he. Yori can go into that with
~fr. Bloxom. It will save a lot of cross examination· I will
'vai t for tl1a t.
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By Mr. Jones:
Q. Yon did make such an inventory 7
A. ·Yes, sir.
Q. And you have your books here in court, I believe, Mr.
Stieffens?
A. I have, yes., sir. .
.
.
Q. Ifow many years have you been keeping- that style of
books? ·
·
A. Ever since I have ·been in-business.
· Q. In ·working up your inventory. did you have an inventory of the first of. the yea1·, 1927 7
page 28 ~ A. ·Yes, I have to have that to file my income tax
every year. The la"\v requires that.
. Q. That \vas the basis, coupled 'vith "rhat you had bought
~1nd sold for the year 7
-A. Yes, sir.
Q. That is the "ray you \Vorked out your loss?
A. Yes, sir.
CROSS ..EXAl\fiNATION.
By 1\{r. Taylor:
Q. l\Ir. Stieffens, ho\Y maiiy nres have you had altogether in
your life~
·
A. Three or four.
. Q. Can you remember~
A. No, I made. a .statement a few minutes ago. I had one
tl1ere about six ~or seven years ago and I had one in Emporia; Virgin~a, about te~1 or· twelve years ago and I had one
up at 'Vashington Avenue and that is all-~wo places, no
insurance.
Q. The first fire you ever had in Ne\vport News \Vas where?
A. In the place I am no\V.
Q. And when \Vas that~
A. About eight years ago-more than that possibly.
Q. What property belonging to you \Vas burned 7
A. A few beds and part of the building.
Q. That was about eight years ago~
A. Something like that.
_
page 29 } Q. ·You say beds and part of a building~
A. Yes, sir.
Q. Ho\V much insurance did you have on that ~
A. No insurance ..
Q. vVhen was the next fire you had~
A. Around five years ago, I expecf-four or five years ago.
Q. Where \Vas that T
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A. Up on Washington Avenue.
Q. That 'vas also on 'V ashington A venue, was it Y
A. Yes, sir.
Q. And what property did you lose in that?
A. Furniture.
Q. How much insurance did you have there? Did you have
any?
A. Yes, sir, I had.
.Q. You collect"ed that ?
A. Very little of it.
Q. You collected what you couldf
A. Very little of it.
Q. Then where did you have your next firef
A. In the place I am at now.
Q. So you had three fires in Newport News?
A. Yes, sir.
Q. And one in Emporia Y
A. ·Yes, sir.
page 30 ~ Q. You keep an inventory made every year, do
do you not?
. A. I do so.
Q. Have you the inventory that you made for the year
1926~

A. I have.
Q. Where is that?
A. Right over there.
Q. May we see that, please, sir. Will you look and show the
invento.ry for January, 1926?
Mr. Taylor:. I want to introduce this book as Exhibit ''A''
with Mr. Stieffens' testimony.
By Mr. Taylor:
· Q. Mr. Stieffens, you have shown me what purports to be
the inventory of your stock for January 1; 1927. That is all
contained in this book, is it not?
A. Yes, sir.
Q. And the inventory shown in that book for January 1,
1927, amounts to $3,262.44?
A. Whatever is there.
Q. As shown by a tabulation made on the addjng machine?
A. Yes, sir.
Mr.. Taylor: I wish to introduce this tabulation as Exhibit "B".
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Taylor:

Q. fiave you any book showing your purchases from January 1, 1927, to the date of the fire 1

page 31

~

A. I have.
Q. Where is that book¥

A. Right in front of you.
Q. Show us the book yourself?
A. Every invoice that I received every day I enter it in
my books.
Q. Can you look at that book and tell us, please, the purchases made from January 1, 1927, to September 26, 1927the total purc.hases 1
·
A. All right.
Q. And tl1ose total purchases are how much f
A. $9,705.05.
Mr. Taylor: I "rould like to file that as Exhibit '' C' '.
By Mr. Jones:
Q. That is invoices from your books where you post your

invoices?
A. Yes, sir.
By Mr. Taylor:
Q. No,v, 1\fr. Stiffens, "rill you turn to Exhibit "A", which
is your inventory as of January 1, 1927, and indicate 'vhat
part of that inventory shows the stock in the stock room?
A. It is impossible for me to say that for the reason when
I take invei1tory I go from the store to the store room and :find
out how much tobacco I have got and then I got through the
other articles, and so forth, so you can't tell how much was in
the store room or in the store. I can tell you as a
whole.
page 32 ~ Q. You m~an to say there is nothing in that in.
ventory to sho'v where that stock Wll;S located?
A. No, sir.
Q. There is not?
A. It is impossible. Like I tell you, I sta.rt in taking tobacco and I go from the store to the store room.
Q. Would you have more stock in your stock room or in
your store 7
·
A. At times there is more in the store room and then again
there might be more in the stock room.
Q. It varies 7
A. Possibly.
Q. IIo'v large is your storeY
... ~
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A. How large was it f
Q. Ho'v large is it 1
A. You mean in diameter or wl1at Y
Q. I am spealdng a bout the length and the width 1
A. Twenty-five, I think, by s~xty or something like that.
1 can't say exactly to the inch, you kno,v.
Q. I don't expect you to do that. I-Io\V large is your stock
room?
A. :Niy stock room, I think, was fifteen by twenty.
Q. Was any of your remaining· stock damag~d after you
l1ad separated it 1
A. I don't exactly understand you¥
Q. \Vas any of the stock that remained in your
page 33 ~ store damaged 1
A. Positively.
Q. How 'vas it damaged 1
A. By smoke and odor of the smoke and chemicals, and so
forth.
Q. What did yon do 'vith that stoc.k~
A. What did I do with the stock?
Q. What did you do 'vith it¥
A. What I can't use I throw a'vay.
Q. How muc11 of it could you use?
A. Ho'v muc.h w·ould I use?
Q. Don't repeat my quesEons.
A. I can't tell that.
Q. Ho'v much did you throw away f
A. 1fore than half of it.
·
.
Q. Did you exhibit that to the insurance companyf
A. I certainly did.
Q. \Vho did you sho'v it to?
A. The gentleman next to you.
Q. You mean Mr. Bruce sitting here f
A. Yes, sir.
Q. You showed him that?
A. Positivelv.
Q. Did you show it to the appraisers?
A. They don't a.sk me to do it,-clon 't 'vant to do it.
Q. Did you sl1ow it to them?
A. I am telling you that they don't want to see
page 34 ~ it. Mr. Selden bawled me· out.
Q. Did you ask to show it fo· them~
A. I certainly did.
Q. "\Vhere 'vas it?
A. Where 'vas 'vho-they Y
Q. The stockY
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A. In the store.
Q. So you kept it in the store until after the appraisers
came?
·
A. Yes, sir, I had to do it.
Q. As I understand, you selected ~fr. Cornelius, didn't you Y
A. I did, yes, sir.
Q. Who is Mr. Cornelius?
A. The gentleman sitt1ng there ..
Q. What is his business 7
A. vVholesale business.
Q. What kind?
A. Well, most anythhig, I suppose.
Q. What is his general line of business?
A. He has got many things there, 1\tlr. Taylor. I don't
kno'v exactly what it is. He is a wholesale man.
Q. Did he carry any merchandise that you handled in your
store?
A. He did.
Q. You were a customer of his t
A. I bought a lot of goods from him, yes, sir.
page 35 ~ Q. So you knew that he was a man that knew
your line of business 1
A. He offered me his service and I accepted.
Q. And you thought you made a selection of a disinterested
and capable appraiser?
A. I certainly did at the time, yes, sir.
Q. And you selected him because you had confidence in
him?
A. I say again I ain't selected him. He offered his services
and I accepted them.
Q. You finally $igned the appraisal sheet with his name,
did you not?
A. Yes, sir.
Q. This is your signature?
A. Positively all right.
Q. See it. first before you identify it~
A. I signed it.
Q. Is that your signature?
A. That is my sig·na ture.
Q. And this appoints ~Ir. Cornelius and the company seleetecl ~Ir. !Selden. Isn't that Mr. Selden's name?
A. I don't kno'v who thev selected. It 'vasn 't there then.
Q. You mean to sa.y that ~vas put there afterwards; is that
right'
A. I don't know they did.
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Q. Were you told who the ~ompany 's appraiser was when
you put in }lfr. Cornelius's name and signed it?
page 36 ~ A. No, sir.
Q. You knew ~lr. Selden, did you notf
A. I do.
Q. WJ+ere did you know ~lr. Selden.
.
A. The same gentleman that appraised my other :fire.
Q. He had ac.ted as an appraiser when you had another
fire?
A Yes.
Q. So you met him then 1
A. I met him tl1 en.
Q. That 'vas several years before?
A. Yes, sir.
Q. Mr. Rtieffens, you say you got ~Ir. Bloxom to make an
inventory after the fire?
A. Yes, sir.
Q. Where is the inventory that Mr. Bloxom madef
A. Right there.
Q. ·This was made by lVlr. Bloxom, was it not Y
A. ·Yes, sir.
Q. vVhat is the total as shown by Mr. Bloxom f Are these
two together f Have you the totals of these two inventories 7
A. Right there, $2,876.66.

RE-DIRECT EXAMINATION.
By Mr. Jones:
Q. $2,876.66 represents what stuff was there after the fire,
the cost prices without taking any depreciation by reason
of the smoke and water and damage incident to the
page 37 ~ fire T
A. No, sir.
The Court: Do you ~rant to put tha.t inventory in evidence f
Mr. Taylor: Yes, sir, we introduce that as Exhibit "D".
By Mr. Jones:
Q. Mr. Taylor asked ·you with referenc.e to your ledger here
where you keep your ac.count with the wholesalers, showing
your purchasers from day to day or week to 'veek, and from
that you found there had been $9,705.05 shown on this ledger?
A. ·Yes, sir.
Q. Do you make any purchases or did you make any pur~hases and 'viii your books reflect the purchases which were
cash purchases from day to day Y
A. Yes, sir.
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Q. Please get that book and tell th.e court what purchases
you made from day to day and the type of merchandise .that
you purchased from day to day and paid cash and the sum total of those purchases from January 1, !927, to September
26, 1927?
•
A. Such things as ice cream, soft drinks, cakes, papers and
sandwiches. I pay cash every day.
Q. What was the total of your cash purchases for that pe- ·
riod7
A. $5,097.07.
Q. And that sum with the $9,705.05 makes up the stock
which you purchased for sale during that period 1
A. Yes, sir.
page 38 ~ Q. This book which you exhibit here is a sort of
a day book in which you sho'v those purchases and
that is not shown upon the ledger which you exhibited in respone to ~fr. Taylor's question 7
A. No.
Mr. Jones: 'Ve offer that ledger, if your Honor pleases, together with the machine slips showing that total.
Note : This was mal'ked Exhibit "E ".
By Mr. Jones :
Q. Who took off from this ledger for you and made this
machine slip?
A. Mr. Bloxom.
Q. The gentleman who took the inventory?
A. Yes,· sir.
Q. Your inventory at. the start of the year was $3,262.44,
I believe you testified 7
A. According to the book there.
Q. Were you able to take off from your books a. summary
of your sales for the ten months period, that is what you
sold day by day from January 1, 1927, to September 26 7 What
was the total of our sales for that period?
.
A. I will have to look at that.
Q. Look and see 'vhat that is?
· A. You mean all of the sales 1
Q. All of the sales, yes.
A. That is 'vhat I take in 7
page 39 ~ Q. The total of that appears to be $17,312.727
A. Yes, sir.
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Mr. Jones: That is the slip marked "Sales", and 've offer
t.hat, marked Exhibit "F ".
By }fr. Jones:
Q. That \vas taken by ~Ir. Bloxom £rom your sales book?
A Yes.
Q. Is that reflected in your sales hook?
A. Every day it is put. on that book
·
Q. And this is taken fom tl1at book, }fr. Stei:ffens ¥
A. Yes, sir.
I\{r. Jones: vYe offer this sales slip, sho,ving that total, and
ask that it be marked Exhibit "F".
By I\fr. Jones:
Q. The $17,212.72 covers, as I understand it, your total receipts from your soda. fountain, your tobacco and your news
papers and merchandise 1
A. Everything.
Q. In ''rorking out your cost of that quantity of goods, what
percentage of profit did you estimate ~ppeared in that?
I\fr. Taylor: lias he any figures supporting
just an estimate?
A. Twenty-five per cent.

th~s

or is tllis

By I\fr. Jones:
·Q. That is your experience through ten years of merchandising of that type and from your operating ex·
page 40 }- perience? ·You have come to that conclusion?
A. That conclusion, yes.
Q. Deducting tw·enty-five per cent from the $17,212.72, if
yon are correct in that, w·oulcl show that yon have sold merchandise in that period that cost you $12,909?
A. Yes, sir.
Q. Taking your inventory of the first of the year and your
·over-the-counter purcl1ases and your purchases which appear on your wholesalers book, you have a. total of $18,062.56
representing your inventory and your purchases through the
year, and clC'Cluc.ting sales of $12,909 w·ould seem to lead to the
conclusion that you had stock on hand at the time of the fire
of $5,153~
·
A. Correct.
Q. After tlw fire you have testified; in response to I\fr.
Taylor's question, that you and ]lfr. Bloxom made an inven-
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tory of goods that were on the place that could be identified
and found that you had $2,876.66 'vorth of stuff?
A. ·Yes, sir.
Q. Deduct that from what your inventory shows, together
with your purchases, shows that there 'vas $2,276.36 worth
of stock actually destroyed.
A. Yes, sir.
Q. Is that your calculation and borne out by your figures Y
A. J\:fore and no less.
Q. Then you say from your examination of your
page 41 } stock that you did list and which was there, that
the damage "ra.s at least fifty per cent which adds
$1,436 to your loss, actual destruction, and brings your loss
of totally destroyed stuff, coupled with your damaged stock,
to $3,714, the amount that you claim you 'vere actually
damaged by this fire Y
A. Yes, sir.

RE-CROSS EXAMINATION.
By 1\fr. Taylor :
Q. lVIr. St~effens, you have no fixed percentage of profit that
yon can put your finger on. It varies, does it?
A; Yes, sir, it varies.
·
Q. It is more on one thing than it is on another very often 7
A. Yes, sir.
·
Q. So you are just estimating that, of course'
A. Yes, sir.
.
Q. Are you estimating that on the cost price of your goods
or the selling price of your goods?
A. The cost or selling price-I don't lmo'v 'vhat you mean.
Q. You have spoken of twenty-five per cent-twenty-five
per cent of wha.t?
A. Of what I sell the stuff for. If I sell a package of cigarettes for fifteen cents, I make twenty-five per cent or more,
no less.
Q. '\Vhat you mean is if you sell an article for a
page 42 } dollar, you figure that hventy-five cents of that is
your profit; is that right?
A. Yes, sir.
Q. You have no figures to support that, have you 1
A. Every bn siness man, I think, ought to have some kind of
figures to arrive at. It is .through my experience of twenty
years in business.
Q. They are figures in your head and not in your books?
A. In my books.
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Q.
A.
Q.
A.

Can you show us anywhere there Y
No, they are not.
Not in any books you have got here t
No, sir.

By Mr. Jones :
_Q. When you say your experience has taught you that, you
figure that in ten months you sold $17,000 worth of stuff.
At the end of each year, heretofore -in making up your income tax, you have found that you made an expenditure for
rent, for lights, for other expenses a.ud that yo.u. drew a sum
of money from the business Y
A. Yes, sir.
Q. And that your business sustained these expenses and
your living and that the amount of money necessary to meet
those has ·heretofore represented not over or around hventyfive per cent Y
·A. More-no less.
page 43 ~ Q. Of your gross sales f
A. Yes, sir.
Q. That is why you say your gross profit bas been twentyfive per cent Y
A. Twenty-five per cent, yes, sir.
Q. On tobaccos you do not average twenty-five per cent, do
you.
A. Well, pretty near it:
·
Q. ·On candies is your percentage higher or lowerY
A Higher.
Q. ·Your figure is not an estimate hut is based on your experience heretofore t
A. Yes, sir.
By Mr. Taylor:
Q. Mr. Jones asked you if that is the basis on which yon
rendered your income tax return. Will you show us that return, please Y
A Show w·hat?
Q. Your income tax return showing how you figure that Y
A. I haven't got that.
Q. Don't you keep a copy.
.
A. My la,vyer had it made for me-a fellow that fills it for
me every year.
Q. Where is the work copy, the work sheetY
A. Sent it to Richmond, as far as I know.

Equitable Fire &

~iarine

Ins. Co. v. Stieffens.

53

Q. Isn't it a fact tha.t there is an original that
page 44 }- goes to Richmond and then a 'vork sheet that you
keep in your files?
A. He keeps it for me.
Q. Who is your lawyer~
A. Last year Mr. Hudgins.
Q. I am going to ask you when you leave the· stand if you
won't try and get that.

By Mr. Jones:
Q. J. Floyd Hudgins made it up for you?
A. No, his boy.
By the Court:
Q. See if you can get it.
R. J. CHARLES,
having been first duly swon~, testified on behalf of the plaintiff as follows :
·

Examined by 1'Ir. Jones:
Q. State your name and age?
A. Age necessary? R.. J. Charles, Newport News, age 53.
Q. \Vha.t business are you in, Mr. Charles 1
A.. I represent the Old Dominion Tobacco Company in Newport News.
Q. Ho'v long have yon been in the tobacco business, that is
selling tobacco 1
A. I have been indirectly with the Old Dominion Tobacco
Company for twenty-one years. I ran the Cole
page 45 ~ Tobacco Company here for fifteen years or
eighteen years-from 1912 to 1923 when we consolidated.
Q. Did you in 1927 and theretofore sell tobaccos to Mr.
Stieffens, the plai.ntitf in this case'
· A. Yes, sir.
Q. I-Iave you sold him much stuff, ~Ir. Charles Y
· A. Yes, sir, he has been a pretty good customer.
Q. You haven't any record with you to indicate anything
like a transcript of his account with you in 1927, have you!
A. No, sir.
Q. Vv ere you in his place shortly after this fire Y
A. Yes, sir, I was there the next day, I think.
Q. \Vhat was the condition of the premises Y
A. They looked pretty bad.
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Q. There was evidence of· a fire. \Vas it a substantial fire,
in your opinion~
.A:. \Veil, the fire d:dn't seem to be in the main store room.
The fire \Vas up stairs, as \vell as I remember.
. Q. vVhat was the condition of the store clown stairs in respect to wat~r and smoke?
A. Well, it \vas in bad shape. The smoke was mighty bad.
You could smell it when you walked in the door.
Q. Did you look at the stock there-examine any of it Y .
A. Well, I gave it a general observation, just looked it over,
you kno\v.
Q. Have you had any eNperience with tobacco
page 46 ~ w·hich had passed through a. fire as to what deterioration w·as the result. of passing through a fir.ecigarettes and cigars particularly?
A. Well, 1\{r. Jones, a.s a general proposition tobacco is
susceptible to most anything that comes alon~ its way and
smoke or fire or wa ter-·wa ter or smoke is al.Dl.ost as damaging to tobacco and cigars as a fire "roulci be because it absorbs everyth~ng that comes in contact with it. Cigars \vould
ahsorb mighty ncar anyth1ng in the way that comes to it in
the w·a-y of taste-smoke.
(~. From your observation of the conditions which you
found there, what per cent of damage had happened to the
tobacco?
A. \Veil, it is a. hard matter to pla-ce damage on it. As I
said a moment ago, tobacco takes up everything that comes its
\vay, smoke or water or anything that ".,.ould damag·e it. If
I may illustrate, on one oecasion in the case of cigars-I don't
lmo".,. whether it ".,.oulcl be evidence in this case, but I had a
case of cigars shipped me once and the driver accepted it
from the pier and brought it up and I smelled something like
disinfectant around it and I didn''t ln1ow· where it was and I
happened to see some on the case. 'Ve opened the case a.nd
found about half a dozen boxes of c1gars that had been affected and I w·as afraid to use any of them and called the
agent and he came up and he said "I ;don't think there is
more than half a. dozen of those boxes affected".
pa.ge 47 ~ I said, ""'\V ell, it goes through tobacco mighty
··
bad", and we could smell it clean to the bottom of
the box, and I called the factory up in N e'v York and they
told me not to n::?e one of them. I give that as an illustration
to sho'v tobacco is susceptible to most anything that comes
is "ray. It takes anything up that com~s its way.
Q. From your observation of the tobaccos which yon saw
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there and the stock generally, there was damage. To what
extent was that damaged f
A. Well, Mr. Jones, if I had to buy that stock I wouldn't
want it at any price but if I had to take it, certajnly where
smoke and fire and 'vater passed through it, fifty per· cent
'vould be a. big thing and I don't think it is is worth anything 'vhere fire and smoke goes through it, not for sale.
Q. Did you kno·w or were you able to judge from the appearances there and from your going into the place from time
to tiine whether Stieffens carried a substantial stock or not Y
"\Vas he a good purchaser from you ~
A. He carried a good line of stuff and he carried a pretty
good assortment and he carried a pretty good stock on hand
all the time.
Q. Were you ever in his stock room?
A. None other than his general store room.
Q. His general stock~
A. Yes, sir, where the business was done.
Q. From the quantity which you sold in your line and the
other lines that you sa.'v in there, you were lea
page 48 ~ to the conclusion, as you have stated, that he carried a substantial stock of tobaccos, cigarettes and·
smokers art1 cles'
A. Yes, sir, he carried above the average stock in that line
of stuff. He carried a good line of stuff and carried a good
priced line of stuff, cigars from five cents, I should say, up to
fifteen cents.
The Court: Ask him ·with specific reference to the quan.

t~ty.

'Vitness: Well, it is a mighty hard matter to give an accurate inventory from guess work, although I could come pretty
close to an inventory-not accurate, of course.
Bv Mr ..Jones:
•'Q. This appears to be au invoice rendered sometime in
1927. Do you kno'v anything about that invoice? Did you
ever see it beforet
A. I don't know particularly whether I recall this one but
it certainly looks like our statement in the handwriting of the
man "rho makes them up.
Q. That is the handwriting of the man who makes that up~
A Yes.
1\Ir. Jones: We offer that in substantiation of the entry on
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the Old Dominion Tobacco Company's account of the 17th
of September, 1927, showing $433.85 \vorth of stuff purchased,
as \vell as $42.15 at about the same time.
A. This $433.85 and one on the same date of
page 49 ~ .$42.15-the $4iJ3.85 I have every reason to think
right now is cigarettes because he bought them in
those quantities.
Q. "\Vhat do you mean by buying in those quantities? How
many \VOuld that represent 1
A. "\Veil, that would represent approximately about seventy-five thousand, if it was all cigarettes.

Q. Do you get better prices on those large quantities?
Mr. Taylor: All of this is speculation. There are detailed
invoices for all of that and I think that would be the best
evidence.
A. This is not the invoice. This is a statement of the invoice. The invoice would be better of that date. I am just
saying from this amount because, to make my statement plain,
·you have two items of the same date and we ahvays make
an item of cigarettes \vhere they bear a better discount than
other stuff. We always make two items to avoid errors of
discounts.
Mr. Jones: ~{r. Taylor put in evidence, when ~Ir. Stieffens
\Vas being examined, these books which Mr. Stieffens vouched
for and said that these entries which were made were his purchases as made.
Mr. Taylor: I put them in to sho\v the gross purchases for
the year, not any special character of merchandise.
The Court: The separate items are the ones which are combined to make up the total as given by the \vjtness. He has
not undertaken to say \vith any specific detail what
page 50 r it was.
1\tir. Jones : He has said this appeared to be in
the band\vriting of the man w·ho made the account.
:hlr. Taylor: There is no question as to the validity of that.
~Ir. Jones: I offer that, marked Exhibit "G ".

CROSS

EXA~llNATION.

By 1\Ir. Taylor:
Q. AR I understand, 1\tir. Charles, you didn't go up in the
.
stock room?

Equitable Fire & 1\Iarine Ins. Co. v. Stieffens..

57

A. No.
Q. On this day you casually passed by the store room; is
that true~
A. I looked over it pretty thoroughly because he asked me
to look over his stock.
Q. But ·the fire was up in the stock room?
A. Well, it might have been in the stock room.
Q. You never went in the stock room f
A. I have never been in the stock room, no.
RE-DIR.EC~ EXA~1INATION.

Bv Mr. Jones:
·Q. Did you observe w·here the fire apparently had burned 7
A. No, I didn't go up stairs. It was just a general bad
looking affair.
page 51

~

By the Court:
Q. You 'vent in and looked around generally f
A. Yes, I looked over the stock generally-looked around
in there and the conditions were in pretty bad shape and I
will say this for him, that six months afterwards you could
walk in that place and the odor of smoke will meet you.
By l\tlr. Jones i
Q. You were in there two or three tim~s a 'veek 7
A. Every week and sometimes twice or three times a week.
Q. And for six months afterwards the sm~ll of smoke permeated¥
A. ·You go in there and get that odor of smoke.. If I was
buying cigars, I would stay out of there, knowing what I do.

LEE J. HARR]S.
having been first duly sworn, testified on behalf of the plain·
tiff as follows :
Examined by Mr. Jones :
Q. 1\Ir. I-Iarris, you are named Lee J. Harris, and you are
connected w!th the Barrett Realty lJompany, the agents for
the insurance company in the case at barf
A. Yes, sir.
Q. W11ere were you living in September, 1927, Mr. Harris~
A. On the Boulevard, A venue C.
Q. Do you know ,v·hen this fire occurred Y
A. I don't remember the date but it was on Monday morn-
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ing, I think. I start to work as a rule right early
page 52 ~ on ~Ionda.y m-orning· and I came over to·wn and the
fire department "~as there at that time when I came
over.
· Q. Did yon go in the premises f
A. Yes, sir.
Q. What wa.s the condifQn of tl1e premises then?
A. Well, the fire h~dn 't been brought under COJltrol when
I got tl1ere. It ·was still burning. Water 'vas everywhere
and smoke, just wl1at you would find in any burning building.
Q. '\Vas the store room doWI). stairs full of smoke and 'vas
water being- used there?
A. It had been.
Q. Could you see evidences of it?
A. The store room was on the second floor. Going up stairs
to the rear of the stairway, and the second and even the third
floor were burned out pretty bad.
Q. Yon kncrw a bout this store room, did you.
A. Yes, sir.
Q. You had placed this insurance on the property your- .
self?
A. Yes, sir.
Q. Was th!s the first policy that !fr. Stieffens had had on
i.hat stock?
A. I th1nk this ''las a renewal. I am not positive. I
wonldn 't like t9 say.
Q. In writing· this policy for $4,000, when you were requested by him to write the policy in the first inpage 53 ~ stance and to rene'\v it, did you in this case acquaint
. yourself with the amount of stock and its probable
value~

A. Only in a general way. I figured that he c.crtainly had
::;ix or seven thousand dollars of stock. It looked that 'vay.
I d;dn 't go into detail or didn't examine it any too close. ·
Q. vVhcn you wrote the policy and when you renewed it,
you ascertained tl1a.t in your judgment from appearanc.es
there he had $6,000 worth of stock. Did you take into account
U1e stock in the :main store room as '\Veil as the stock in the
reserve stock 7
A. What he would have on hand, of course, under his counters and in his store room on display.
Q. Yon were familiar with the reserve stock?
A. Yes, sir.
Q. You had seen that room?
A. Yes, sir.
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Q. He kept a considerable amount of stock in there, in your

op~nion·?

A. Sure.
Q. vVhen yon wrote the policy a.nd \Vhen you renewed it
you surveyed the whole situation and found stock h1 the stock
room and in t.he store room on the shelves and under the
counter?
A. Yes, f;1ir .
. Q. And in writing a policy for $4,000 and iu
page 54~ renewing it, in your judgment and opinion, and
knowing the character of the stock, you were satisfied that there was more st-ock there than the face of your
policy?
.A. Yes, sir.
Q. And your estimate was six or seven thousand dollars? ·
.A. In other words, I t.hought it \Vas a good risk for the
company.
·
Q. '\Vha.t inspection, Mr. Harris, does a special agent o.f
a company make of any or these risks that you write~
A. In some cases they inspect and in some cases they
don't.
Q. Do you know, of your own knowledge, whether this
special agent for the Equitable Firo & Marine· Insurance
Company, the insurer here-do you kno'v \vhether or not they
considered this particular risk at any time'
.A. 1\tir. Friend considered it himself.
Q. Mr! Friend considered it?
.A. Yes, sir.
Q. Ife. is a special agent of this company~
A. Yes, sir.
·
Q. After you had wTitten the policy in the first instance
und after you had rene,ved itA. Pardon me. I don't kno'v ·whether this 'vas the original
policy or ·whether it was a renewal. I wouldn't like to sa.y
without going to my office about that.
Q. But you do know that Mr. Friend, as special
page 55 ~ agent for this company, had checked up this risk
~with you and had found the risk to be sa.tisfac.tory t() his company a.nd had not direct.ed any cancellati-on
of it?
A. Sure.
Q. vVas the fire one of smoke or \Vas it one of smoke and
flames?
.A. Both. It seems though that the stock room and the room
adjacent had the most fire. The two by sixes were almost
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burned out entirely in these two rooms. The floor 'vas comletely burned out.·
Q. ·You inspected that yourself, did you 1
A. That morning, yes, sir.
Q. After the firemen had left f
A. Yes, sir.
Q. Was there any evidence tip in the stock room of goods
or had they been consumed or had they fallen down by rea..;
son of the floor burning out Y
A. Everything 'vas gone out of the stock room. In some
places the two by sizes 'vere burned out to a mere frame. In .
fact, some of them had burned through entirely.
Q. Was there any evidence below on tlie main floor of debris and burned goods 'vhich had fallen down from the stock
·roomY
A. Yes, sir, quite a pile. It looked Eke two or three yards
of it.
Q. Two or three cubic yards of itY
pag·e 56

~

Mr. Taylor: He said two or three yards.

A. I mean, in other words, what would be an ordinary load
for an ordinary size truck
By Mr. Jones:
Q. How large a pile 1
A. It was about waist high and about six or seven feet
through.
By the Court:
·
Q. At the bottom, you mean Y
A. Yes, sir. Of course, it was ashes and timbers and plaster and pieces of flooring that 'vas not burned up entirely.
By Mr Jones:
Q Any evidence of any articles which were in that place for
saleY
A. Yes, sir, there were safety razors, locks, parts of
pipes, glass and I don't ki1o'v just what more but I went up
there with a rake with another party and scratched through
it in order to get some iadea about it for our own benefit,
not knowing anything like this was going to come up, 'but this
stuff was there.
Q. It was there.
A, Yes, sir.·
Q Did you examine with any particularity or care the stock
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down stairs in the vicinity of this paJ.·tition which had been
burned?
A. Yes, sir.
page 57~ Q. What was the condition of that, ~Ir. Harris?
A Damaged decidedly. I took a box of candy to··
my home.
Q. What was its condition-edible?
A. No, it had the flavor of smoke and that; I think, applied
to p1 actically all of the candy.
Q. Did you examine any of the tobaccos to see their condition? .A.. · No, sir.
Q. Was the tobacco in the vicinity of this partition wall on
the shelves?
A. No, sir, that was up to the front, at the left entrance.
Q. Was this a hot fire? ·You insurance men speak of some
fires being· a smoke fire and others being a hot fire 7
A. This w:as a very hot fire.
Q. How long was it from the time you got there until the
firemen had gotten it under control?
·
A. '\Veil, it was short. It was practically under control
when I got there. The firemen hadn't left then but it was
still burning some.
Q. You learned later, did you, that the matter would have
to go an appraisal?
A. I didn't know anything about that until after it had
happened.
Q. After the appraisement happen~d Y
A. I didn't know anything about it.
Q. Did you talk with Mr. Cornelius, one. of the
page 58 } appraisers 1
A. Yes, sir.
Q. Was the purpose of your conversation _to learn, if you
could, ho'v they had arrived at an appraisal of $500 on this
lossY
A. Mr. Stieffens had me to ca.ll on '!Ir. Cornelius with him·
just to see ho'v he arrived at his figures, and so forth, but
I didn't get very clearly from ~Ir. Cornelius what he had
done or what he had appraised or anything about it.
Q. Did he seem to have any d-efinite idea of what he had
done or what he had appraised Y
A. No, sir, I clicln 't know 'vhether he appraised the stock
room or the merchandise in the store room.
Q. When you asked him about what they had found burned
in the stock room, what answer, if any, did Mr. Cornelius
give to that 7
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A. lie didn't have anv answer for the stock room.
Q. l-Ie hadn't made any allo,vance for it'
A. No, sir, it "~as in the store.
Q. 1\fade an allowance for the store room but not for the
stock room?
A. That is right.
·
Q. From what he said to you there wasn't any doubt in
your mind and there isn't now that Mr. Cornelius had not
att~mpted to make any allowance for stock which Mr. Stieffens claimed was in this stock room~
A. I. didn't think s<;> and· don't t.hh~k so .no"\V,
pnge 59 ~

.~1r. Tayl9r: I object to his opinion;

A. I have been in _the stock room.
The Court: I don't think you ought to express an opinion.
l\fr. Jones: I am asking from ,.d1at I\1r. Cornelius said. I
can'~ ask the d_otail of it but w·hmi he made the inquiry of
Mr. Cornelius_:_ :
·
:
The Court: You asked him that, all right. Yon want to find
out from this 'v-ihiess ,\rhether or n6t 1\Ir. Cornelius had made
any statement indicating whether he had taken into consider~·
a tion nny stock in the stock room and this 'vitness has testi·
:fled that his impress~on from' the conversation'"he had witli
1\1r. Cori1elius ""'as that he had not taken into consideration
anything in the st.o~-k room_.

Bv the Court :
· ·Q. Is tl1at correct f
: 1\.. That is correct.

By J\II r. Jones:
·Q. What was l\ir. Cornelius' ·manner in discussing this with
youf
A.. Very short.
Q. Very short?
A. Yes, sir.
Q. He did not seem inclined to give yon or Mr. Stieffens
the inforn1ation which von desired to elicit?
- .
A. "\V ell, he seemed right bu.sy. I didn't press
page GO ~ him for any inform~t.ion.
Q. Did.:Qe unde_rtake to state to you or Mr. Steif..
fens ho'v he had arrived at the dam~ge_ of $509?
A. Not to me.
· ·
·.
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The Court: He has already answered that.

By :1\Ir. Jones:
Q. Mter the fire, 1\{r. Harris~ did you write a further
policy of insurance there' ·
A. Yes, sir.
Q. In this same company?
A. Yes~ sir.
.
.
Q. In this same company?
A. Yes,. sir.
.
Q. And is that carrier tliere now'
~· I think so.. I call 't say.
CROSS EXAMINA'rlON.
By. l\fr. Taylor:
Q. How are you employed l),t the present time?

A. Real estate.
Q. And what is the name of your firm f
A. Barrett Realty Company.
Q. And that is the same concern you have been With during
t.his entire matter?
4.. Yes, sir ..
Q. What is your connection ·with that company? . .
A. Salesman, collector, solicitor--general work~
page ~1 ~ Q. Is it a part of your duties to investigate fires 1
A. Yes, sit.
.
·
Q. In 'vh1c4 that company has written policies?
A. Yes, sir.
Q. To go there a.nd investigate the extent of the loss t
A. Oh, no. I, as a rule, e~tima.te and notify the com.pa.nie.s, and try to \Vork ·with the company all the time.
Q. Did the ~ompany t~equest you to make any investigation
of tl1is loss~
.A. No, indeed.
Q. And you w·ere one of the first that. went there and began making· the investigation of the debris; is that right 7
· A. Yes. I was on the job and there \Vas no reason why I
shouldn't. This man gave me the insurance and it \Vas up to
me to show some regard for him.
.
Q. After the matter 'vas placed with an arbitrator, you
went with him to discuss the matter with his arbitratorY
A. No, sir. I did not.
· .·
Q. :Pidn 't you go to ~fr. Cornelius place of Qusiness 1
A. I went do'Wn ·with him just as an observer to ask and
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see what he had done but not from the company's standpoint at all.
·
Q. You went from ~Ir. Stieffens. standpoint 1
A. Yes.
Q. So you were then representing Stieffens?
A. No, not necessarily so.
page 62 ~ Q. Your company hadn't asked you to interview
Mr. Cornelius, had it Y
A. No.
Q. And you went with the assured to .interview the gentleman he selected, at his office?
A. Yes, sir, on my own initiative.
RE-DIRECT

EXA~1INATION.

· By Mr. Jones:
Q. When you went with ~Ir. Stie:ffens, it was a.fter the
a'vard had been made and signed and filed Y
A. Yes, sir.
· Q. And you wanted your customer, if possible, to be satis:fiedt
A. To have fair play.
Q. And you. didn't think he had fair play?
The Court: That doesn't matter.
A. I can't say about that.
Mr. Jones: ~fr. Taylor undertakes to discredit this witness.
Mr. Taylor: I just want to know what the witness did. I
want to find out.
The Court: I c.an very readily understand, gentlemen, that
the agent of a fire insurance comp~ny, doing business, is interested when a fire occurs-interested "in trying to see that
·
the thing is settled and it is perfectly natural and
page 63 ~ the human thing to accommodate him or find out
for himself either.
~Ir. Jones: I am quite sure that your Honor, living locally
as ypu do, and knowing 1\Ir. Harris and knowing his company
might understand that but we are taking a record in this .
case.
The Court: I have sufficient opinion of the other court to
think they understand the issue.

.t
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. PAUL BLOXOM,
.
having-been first duly sworn, testified on behalf of the plaintiff
as.. follows:
'0
• •
.

\

Examined by :Mr ~ Jones : : . ~: : : .'
Q. Your name is Paul Bloxom!
:A. Yes, sir.
. ··~ · .'
Q. How: ·old·. are you 7
iA. Twenty-five.: · · · 1
Q. Whe:re do you·Iivef ·
'·· · · :·:
"
A. I live at 4763·vvashington Avenue hut. at the time of the
fire. I' was· living a.t .3010 :Niadison Avenue.
Q. What is your business 1 ·.
A. Paymaster, SotJthern. Ship ·Yard.· · ·.
. ..
•;:
Q. H.ow long. have you ~een with the Southern Ship Yardt
A. SIX years. · ' · ·· ·
··
:
Q. How.long ·have you kno\Vn Mr. Stieffens Y
A. About five years. · , .
. : ~ · . . ·_ .. ~ ..
: · ·· :. · · Q; You, I believe, after the fire, took an invenpage 64 h tocyY · ·,,
.A. Yes,. sir. 1
:· Q. What we ca1!1 Exhibits A·. and· B-will yon examine that
and tell us"lf: that- is' thetinventory. which you took?;
.
·.. A.~ Yes, sir, I have already examined them. That is my
writing.
·
·
Q. That is your handwriting~
A. Yes,· sir.
···
· ·: :. :· t
: Q. Did you find in the store rooms the articles which you
ha:ve listed there 1 : · · : .. : ·~ · · > . . ~ .
'A. In the store:'room or in the store itself?
Q. In the store 7
A. Yes', sir.
·· · '
· ·
· · Q. ·And the p1ices which you put on \Vere prices supplied
by· ~[r.: Stieffensl
· · ·
·
'A. Off of invoices ·that he had.
Q. You examined the invoices, did you 1
A. Yes, sir.
·
· · Q. And that inventory is made up from the articles and
from invoices and they a.:re. the c.ost p.ric.es?
>~
· A. T~at inventory is made up. fro~ the stock _th~t wa.~ in
tl1e store.
. ·
. , ..· ~·· :· ·., . : · : .. ·
· Q. Tlie ·articles that you· saw in the store and the prices
were taken from the inventory?
~- Yes,~ sir.
·
··
·
·
..
Q. Did you work out from the day book, taking the items
0

!
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·
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'

• ·
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as shown through this day book, the daily pur·
chases of supplies?
·
A. I added those for ~fr. Stieffens on the adding maehine.
Q. And did you take the book wl1erein the invoices of pur"·
chases were entered and work out th~ figures which has been
shown here?
A. I don't remember, Mr ..Jones, about working the figures. I know I added all of those for 1Ir. St~effens and I did
a lot of figuring but that has been about a year and I haven't
looked a them since.
·
Q. Will you look at these slips now. That "Sales'' for instance-,vhose handwriting is that?
A. That is my ~riting.
Q. And it sho"rs $17,2!-2.72. Is that 'vhat you 'vorked out
the sales there 1
A. It evidently is, yes, sir.
Q. Will you look at Exhibit '' C'' which has a pencil notati-on at the top in some one's handwriting and tell us what
that is?
A. This ":ras added out of his ledger.
Q. You took it off the ledger?
A. Yes, sir.
Q. D:d you have any need to consult the inventory taken
at the first of the year and did you add that up?
A. I think I referred to his figures.
Q. Look at. that and see if that Exhibit "B" means any-·
thing to you ?
page 66 ~ A. Yes, I added tl1at.
Q. Is that your pencil notation on there~
A. Yes, sir.
Q. That is taken from this little black cl1eckered bookY
A. I can tell by .looking but from inemory I couldn't tell
you.
·
page 65

~

No Cross

Exam~nation.

i\fr. Jones: We offer the policy of insurance, please.
Taylor has tl1e appraisal.
Mr. Taylor: Let us put them both in.

~fr.

Note: These 'vere marked Exhibits "H" and "1' 1•
!£r. Jones: I 'va.nt to offer our letter of Jan nary 31, 1928,
asking for a re-appraisement and the reason, the letter being
addressed to Robert ~f. Friend, Manager of the .Southern
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Adjustment Bureau, and the reply of the Southern Adjustment Bureau under date of February 6th.
Note: These letters were marked Exhibits "J" and

''K".

, ].:fr. Jones : We rest.
page 67 }

C. L. CORNELIUS,
having been first duly s"Torn, testified on behalf
of the defendant as follo"rs:
Examined by ~Ir. Taylor:
J.Vfr. Cornelius, state your name, residence and occupation?
A.· C. L. Cornelius, wholesale grocer, 358 27th Street, Newport News.
Q. How· long have you been a wholesale grocer 1
A. About tw·enty-one years.
Q. Do yon kno·w the plaintiff in this ease, 1\:fr. Stieffens?
A. Yes, sir.
Q. How long have you known him?
A. Off and on, I would say, for five or six years.
Q. D~d you have any business relations with him'
A. Yes, sir.
Q. "VVhat ,,. .ere those relations?
.
. A. \V e ~old him good~ just a.~ we do others.
Q. And what chai·acter of goods did he buy from you 7
A. Candy mostly.
Q. You are the Mr. Cornelius who was selected by 1\fr.
Stieffens as his appraiser in this insurance matter?
A. ·yes, sir. .
Q. After you w·ere selec.ted by lVIr. Stieffens, did you
qualify and a~t as such 1
.A. Yes, sir.
. Q. Who \vas your co-appraiser, your associate appraiser?
A. lVIr. Selden.
page 68 ~ Q. And did the two of you come together and
.
agree upon an umpire?
·
A. Yes, sir.
Q. And who was the umpire,
A. \Ve agreed without an umpire-Mr. lvfountcastle.
Q. Did· you ever ha.ve occasion to call in Mr. Mountcastle
as umpire?
A. No, sir.
Q. After qualifying as an appraiser and selecting the um-
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pire, what did . you and · Mr~ "Seldeli do to as/certain the
sound value and the loss and damage ~
A. We 'vent np and looked over the stock and looked over
his. invoices and some of his books.
. ..
Q. Did you notify Mr. Stieffeus that .you. and -Mr. Selden were prepared to proceed to d~sc~arge your duties Y·
A. Yes, sir.
.
·.1
Q. Did you have au inter:vi~w' With him~ · .
. :· . ~)
. A. Well,! we came in·. contact 'vith him when 've went up
there a.nd ·examined- the results: of the fire.
Q, You we·nt up to his storeY
A. Yes, sir. -- . --. . :
Q~ Did .you see him there f
A. Yes, sir.
· · ·
Q. Did. you discuss the matter with him f
A. Yes, sir.
.~
. ··:. ·. 1
:Q. Did you have a free- and full discussion with
~s ·to the fire, the e~tent of itt
page . .69} him
.
.
.
. ...
1\fr. Jones: The discussion would be evidence,-not .the witness'- assumption as to how. far- .the .discussion went.
_. T!J.~ q?~I}: -~.imagine he will follow it up.
.

I

•

By Mr. Taylor:
Q, What 'vas .the--object .of that discussion Y - .
• ··
·:A~ Well, to see 'vha.t damage 'vas done and to come to some
agr'eement.·
·
.· ·· ·
·. ·· ··· :
Q. Did you go into the matter with Mr~ Stieffens ~ · ··: ·
.A.. J\rir. Stieffens accompanied us around when we were
looking over the damage.
.· ·
.. \ .'
Q. Mr. Stieffens has produced here books. Did you have
access. to .those books 1
•
• :
:: • •
· • • :
•
•
• 1
A. Yes .s; '11' • ,. · • : ·- • • • • •
Q. Mr~ ·stieffens stated on the stand today, 1-lrelie~e, .that
those books ·were not· called foi~ by· the appraisers. What is
your recollection in regard to that Y
·
·
· :·
. A. He ·showed. ·llS the books· and showed us quite .a. number
of invoices, I remember, from Cliff· W eil ·of :Richmond.
Q. Did Mr. Selden and you examine those Y
·
·
· A. Yes, sir.
Q. Did you have his inventory? ·- · · · _-, -· · ·1 :·;
·· A~ I was tl?-Lnki~g whe~her·_ he didn't bring that inventory
down. I saw the Inventory,' yes.
- Q. When did you see that Y
•

'

~.,l.'e

I

•

• •

I
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A. I think I saw· that inventory prior to ~Ir.
Selden and I going there, as far as I can recollect.
I know I saw the inventory.
Q. Before you were qualified f
A. I think so.
Q. Ho'v did you happen to see the inventory 7
A. He showed it to me ..
Q. Before you had qualified as an appraiser?
A. I think so. I kno'v I saw: the inventory.
Q. And Mr. Stieffens showed it to you~
A. Yes, sir, because I figured out the business he had done.
Q. Did you go over the situation with ~fr. Stieffens 7
A. Yes, sir.
Mr. Jones: Are you talking now, ~{r. Taylor, about before
or after his appointment_Y
.
~fr. Taylor: I am speaking now before he qualified.
1Yir. Jones : I think that is immaterial and I move to strike
the question out and any answer that may be given to it.
Mr. Taylor: On what ground 1
~Ir. Jones: On the ground that he had qualified as an appraiser and the other appraiser wasn't present, and when he
qualifies he is not ~{r. Stieffens' appraiser but he is the judge
and when he received the evidence he should receive it along
with Mr. Stieffens and Mr. Selden, and Mr. Selden
page 71 ~ should considei.· the same information which he
considered, and any information which he had derived prior to his appointment and which was not given to
Mr. Selden cannot be considered by him as evidence in arriving at his appraisal.
Mr. Taylor: That 'vouldn't qualfy anybody.
The Court: The court thinks as an appraiser it was his
duty to take into consideration any evidence of the nature
and amount of his loss that had come into his possession at
that time, either before h!s appointment or after, particularly if it came into his possession from J\IIr. Stieffens.
~fr. Jones: The objection is that that given to one appraiser, unless the appraiser Selden had tlie information
brought to him, tha.t they could not then come to a proper
appraisal.
The Cou-rt : The Court th !nks whether or not it be shown
it came into Selden's.knowledge, that it wa.s within the knowledge of this man and it can be used as a basis upon which he
could make his appraisement.
1\tfr. Jones: And for the reason indicated, I object and re-·
serve the point.
page 70

~
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By Mr. Taylor:
Q. :So, as I understand, you went over the inventory with
1\f.r. Stiffens~
A. Yes, sir.
Q. What information did you and Mr. Selden
page 72 ~ obtain w·hen you "rere ·acting ·as appraisers' Give
us, as far as you can, the details of that informa.tion ~
A. I really didn't see any. damage.
Q. Tell us what yon did f
A. When we were taken to the stoek room, whieh was the
~econd floor, and it was a room about twelve by fourteen, or
something of that sortQ. Twelve or fourteen feet square?
A. Twelve hy fourteen, I would say it 'vas, and the floor had
been very badly burned, in fact burned through until it left
an opening, I would judge, almost three feet square, a little
longer than it was wide, and everything had dropped through.
Q. Three feet wide by a little greater length 1
A. I would say that, probably a. little longer-probably not
quite as had as three and a little longer.
Q. "\Vas the remainder of the floor intact1 Did it remain
there?
A. Yes, it looked pretty had and 'vhatever had been there
in the center of the floor had evidently fallen through.
_
Q. Before we go any further; you speak of 'vhat had been
in the center of the floor; \Vhat "ra.s it around the sides of
tlw walls?
A. 1\1v recollection is there were two or three chairs. It
seemed ·to me there 'vas a cot. I am not positive. It seemed
to me there 'vas a cot in there. It has been a
page 73 ~ right long time ago. It seems to me there 'vas a cot
and two or three chairs.
Q. D;d you see any merchandise?
A. Not a. thing, no, sir.
Q. But the contents of the room that did rema.in was a little furniture ?
A. Yes, sir.
Q.· Was ~Ir. Stieffens with you w·hen you "rent there?
A. Yes, sir, he directed us to it.
·
Q. And where did this hole in the bottom of the floor lead
to?
A. Right to the first floor wl1ere the debris had been thrown
out in the yard. It had been shoveled out in the yard.
Q. Did you examine the debris~
A. Yes, sir, d-q.g into it 'vith sticks.
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Q. How much debris 'vas there Y
A. Quite a quantity. It w·as about as high as this (indicating).
Q. T''ro and a half feet. f
A. Scarcely tha.t high,-probably two feet, about two feet.
Q. Covering ho'v large a square?
A. I would say alJout five feet square.
Q. Five feet square and two and a half feet high?
A. ·Yes, sir.
Q. As far as you could observe, what did that debris consist of~
page 74 } A. ~fostly plaster and some wood, half burned
'vood-partially burned wood, but mostly plaster.
V\7e dug in it and I couldn't find anything.
Q. Wlui.t indication did you find of the presence of any merchandise such as Mr. Stieffens carried 1
A. I didn't have any indication of that in the debris at all.
Q. Ho'v carefully did you examlne the debris 1
A. We dug around and dug· in it, as much in it as we could
possibly be. I tho·ugh probably there would be something like·
pipes or if there ".,.as any tobacco there would be .tin cans
but I didn't :find anything.
Q. Is most of the smoking tobacco no'v packed in cans?
A. The great majority.
Q. You found nothing of that kind?
A. Nothing whatever.
Q. If that had been there, Mr. Cornelius, would you have
found it?
A. I don't see ho"r I could have done other,vise. In fact,
if there had been any cigarettes I think I could have found
some part of the carton of a cigarette.
Q. Cigarettes are packed in tinfoil?
A. No, sir, but in cartons.
Q. You found no cartons at all.
A. None 'vhatever.
Q. Had that fire been such a :fire that it would
page 75 ~ have destroyed entirely the carton 1
A. I would have thought so until I interviewed
the Chief.
Mr. Jones: I object to that because he ha.sn ~t qualmed as
an expert in fires.
Mr. Taylor: I will strike the question out.
By Ivfr. Taylor:
Q. You found

plaster~
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A. ·Yes, sir.
Q. What· else did you find f
A. Plaster and burned wood, part of the joists.
Q. Anything else?
.
A. No, sir, not to my recollection.
Q. And in the room itself you found the furniture you
have mentioned 1
A. I think there were two or three chairs and a cot. I am
not positive but that is what I think.
Q. And no signs of merchandise in the room f
A. No, sir.
Q. And none in the debris?
A. No.
Q. "\Vha.t other examination did you make1
A. I examined in the main store room but I am under tl1e
impression, if I may say it, tha.t that little door shut off the
smoke from getting in there because I took particular pains,
knowing- ho'v subservient tobacco and cigars are to smoke, to
smell the cigars that 'vere .opened and didn't _depage 76 ~ teet any smoke wl1atever.
·
.
Q. Yon knew the possible effect of smoke on
merchandise of tha.t kind 7
A. Yes, it is very sensitive. Tobacco and cigars are very
sensitive.
Q. Did you make an examination with that idea in mind~
A. Yes, sir.
·
Q. Was 1\'Ir. Stieffens present when you made that exami·
nation Y
A. Yes, sir, he 'vas in and out.
Q. What was the effect on the candies Y
A. Well, I didn't see anything that was damaged by smoke.
Tha.t was my judgment.
Q. Did you examine the candy?
A. I examined some of it, yes, sir.
Q. N o,v, describe, 1vfr. ·Cornelius, the location of the storeroom with reference to the stock room 'vhere you saw the evidence of the fire?
A. The entrance to the rear was a little to the rigl1t of the
middle of the store ro<;>m, t.l1at is the main store room, and
then the steps 'vere to the left, a little passage way that went
to the left.
Q. Was there any opening· between the store room and
the steps going up stairs 7
A. No, sir. There 'vas quite a little hall way between.
Q. Were there any doors there 7
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A. A metal door opening to that little hall in
the rear of the store room to the hall that went
up stairsf
A. Only one I noticed.
Q. Was that the only connection between the store room
and the stock roomY
1\. As far as I can remember.
Q. And you say that was a metal door 1
A . .A m~tal door, if I recollect.
Q. Is that a fire door,
A. I would say so, yes, sir. I call it a fire door.
Q. Is that a fire door.
A. I would say so, yes, sir. I call it a fire door.
Q. Is that a door that acts automatically when there is a
firet
A. I don't know that. I don't think so.
Q. If that door had been closed would the fire have been
completely shut offt

·
page 77

~

1vir. Jones: That is ent~rely too speculative and whether it
was a fire door or whether it was open or not, it hasn't been
shown that this witness was there on the day of the fire and
the appraisal sho,vs that on the 14th of October, more than
f;wo weeks after the fire, this witness was there so the ·witness'
testimony as to the condit~on existing at the time of the fire or
shortly thereafter must be entirely speculative and
page 78 ~ not competent evidence to establish what seems to
be the line of exam~nat~on counsel is dealing with.
The Court: Certainly that door 'vould have been of no more
value than any other door if it had been open.
Mr. Taylor: I withdraw the question.
By Mr. Taylor:
Q. How large ·was this opening that led from the store into
the hall 'vh1ch went up stairs f
·
A. ,Just an ordinary door.
Q. An ordinary door?
A. A regular size door.
Q~ A house door?
A. Yes, sir.
Q. Now, 'vhen you got in this hall, there were stairs leading up stairs T
A. Yes, sir.
Q. \\There d£d those sta.!rs end on the second floor!
A. You retraced yourself to the left a few feet to strike
t.his stock room, just like going up the steps.
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Q. Was there a. hall on the second floor where the stairs
landed?
A. Yes, sir.
Q. And then did this hall lead into the stoc.k roomY
A. Yes, sir.
Q. There was another door from that little hall up stairs
to the stock room f
page 79 ~ A. To the stoek room, yes. It looked to me like
it was fitted out for a. regular flat; an ~partment.
Q. You say you examined both the candies and the tobacco7
A. Yes, sir.
Q. With a view to determining whether they had been
damaged at alU
A. Yes.
Q. What evidence of smoke or water did you see in the
store room?
A. None 'vha tever in the store room.
Q. A.nd you were there for that purpose?
A. Yes, sir.
Q. Did you at any time have occasion to further examine
nny of the merchandise in the store room?
A. Sometime afterwards. J\![r. Stieffens, before sending
IIi s bill to us, returned some goods. According to business
of.hics he shoulcln 't return them: We accepted it as 've often
clo .and that was candy he had there I would say the Christmas before wh~ch ''ras very unbusinesslike for us to accept it
but, as we say, 've are often compelled to. It was not damaged at all. It "ras stuck.
Q. That came out of his inventory?
A.. Yes, sir.
Q. And you took it back?
A. Yes, sir.
.
Q. Was that damaged at ail by smokeY
page 80 ~ A. No, sir.
Q. Yon had occasion to examine that, did you 1
A. Yes, to my sorrow.
Q. Was there any evidence of smoke at all in that candy¥
A. No, sir.
Q. Wlutt 'vas the amount of merchandise that he returned f
A. Very little. It didn't amount to much.
Q. All candy?
A. I think it 'vas all candy, some jar candy and box candy.
0. Do you recall a visit that ~fr. Stieffens and ~Ir. Harris
paid to you 7
A. Yes, sir.
Q. What was the occasion of that visitf
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A. Mr. Stieffens was very dissatisfied with my judgment
in the matter, my deCision in the matter, and I told him I
did as I should have done, as my consciencP. dictated. If it
bad the same thing over again, I 'votdd have to do the same
thing. Of course, he 'vas very much displeased. I don tt
think he has spoken to me since as a consequence.
Q. He brought ~fr. Harris with him?
A. Yes, sir.
Q. "\Vhat did they come there to get you to do Y
A. I don ,t know.
Q. What did they say to you~
A. I think, my recollection is, "Ho'v did you arrive a.t
that? This isn't right at all". I said "That is my
page 81 } judgment and I made a thorough examination, as
thorough an examination as I possibly could".
Q. In your appraisement you first determined the sound
value, did you not?
A. Yes, sir.
Q. How was that determ~.ned?
A. Well, from the invoices and from his purchases.
Q. Yon went over the invoices~ did you not'
A. ·Yes, sir.
Q. And his purchases~
A. Yes, sir.
Q. Did you have an inventory?
A. I think we did. \Ve had sufficient shown us to make us
feel satisfied.
Q. What is the amount of the sound value shown there?

A.

$3,376.66.
·
Q. And you got those figures somewhere, did you not?
A. Yes, sir.
Q. From what source did you get them'
A. From his purchases and he had shown me his bank
book before and also his inventory, as far as I can recollect.
Q. Did you give him an opportunity to give you all the information J1e had on the subject f
A.. Yes, I think we made four visits up there. I think sothree or four. I think four.
Q. You heard Mr. Stieffens' statement on the
page 82 } stand this morning that you and Mr. Selden were
there about five minutes?
A. No, I dug in that debris, I would say, a half hour.
Q. How long did you devote to this ·work?
A. Practically the entire day. ~fr. Selden arrived at our·
office, I would say, between nine and ten in the morning and
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finally decided at. four to four-thirty in the a~ter
I thin.k
noon or ·something like that-maybe five.
Q. Were you continuously 'vorking on it Y
A. We were in and out, yes, sir. That is the only work 1
did th3:t day.
Q. It took all that tii:ne to arrive at that conclusion f
A. Yes, sir.
Q. You have found loss and damage there of $500?
A. I wish to state ho'v we arrived at that. As far as I was
c.oncerned, I did not think the loss amounted to that much.
I don't know whether I should say this or not, but he offered to settle for $400.
1fr. Jones : Who ?
A. Mr. Selden. He said he thought $400 was ample. I said
''I want to go farther into this and I 'vill go up to the Fire
Department'', so we went up to the Fire Department and
interview Mr. Donelly, and the Chief, and after they gave us
their vers:ou of it, I told 1\tfr. Selden, "Well, so far as I am
concerned, I think $500 will c.over it nicely".
Q. .So in addition to interviewing MT. Stieffens and looking
over all of his reco"rds, you made this additional
page 83 h visit to the Chief of Fire Department?
A. Yes, sir, before I was satisfied. I wanted to
be sure I was right. I thought they would have the correct
information.
Q. Have you a.ny rea.son today to increase that finding· of
$500?
A. No, sir, I really thought it 'vas a. very good settlement.
CROSS E·XAMINATION.

By Mr. Jones:
Q. You say you went to the Fire Department because you
thought they would have correct information Y
A. Yes, sir.
.
Q. Yon mean they 'vould be able to tell you about how much.
stuff had been burned up?
A. Well, not exactly tha.t. As to the· appearance- after the
fire of the debris. There was some doubt in my mind whether
the boxes and everything-whether it 'vas such a fire that
everything would be destrpyed so there would be no evidence,
·but I was told there would be evidence, that even if there was
a bunch of newspapers burned, there would be apt to be
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something around the edge and in this case there was nothing left.
Q. That \Vas why you came to the conclusion that there had
been no merchandise in this stock room 1
·
A. Partially, yes, sir.
·
page 84 ~ Q. You came to that conclusion and therefore
you made no allowance for a~y stock that had
been in the stock room?
.
A. I wouldn't say that but I would say tl1at it didn't look
·
to me like there had been any.
Q. You didn't make any allowance for it any way?
A. "\Ve allowed $500.
Q. For the stock room~
.
A. For that and all together. We were not making any allowanr.e for wha.t was in the store room. I don't think there
was a cent loss in the store room.
Q. Nothing lost in the store room at all 1
A. No, sir.
Q. And you didn't find anything up stairs? Did you know
that the debris had been taken out of the room a;nd put in the
pile?
A. Yes, we· searched this pile.
.
Q. You didn't expect to find anything up stairs, did you 7
A. We were shown where the fire \Vas.
.
Q. You say that you think the room was twelve by fourteen feet How wide is the hall there, 1\fr. Cornelius Y
A. About this wide (ind~ca.tng).
Q And the building is twenty-five feet, isn't itY
A. The stairway is right there in that hall.
Q. I understand, but the sta~rway and the hall don't take
over five feet6 do they?
·
A. Probably six.
page 85 ~ Q. And that makes a room 20 feet deep. How
wide was it~
A. You understand I am just estimating this.
Q. But when you estimate twelve to fourteen, I want to see
whether you are really estimating or underestimating. I am
asking you if the hall was over four feet wide.
A. I wouldn't say it was.
Q. Then that left in a twenty-five foot lot-you certainly
had a room eighteen to twenty feet deepY
A. It might have been but I am giving my judgment.
_Q. Was it?
.A:. I didn't go into that. I don't know.
Q. Was the room as deep as from me to you?
A Yes, sir,. I would say so.
·

~
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Q And how wide would you say it was-from you to the
wall?
A. No, not quite that "r~de, probably from about here to
the wall. It is rig-ht difficult to remember.
Q. About fifteen by hventy feet~
A I don't know
Q. When you said twelve by fourteen, that was justA. That is what I thought. ·I still think that but probably
s!nce you have gone over it, you may be right.
Q It 'vas on a twenty-five foot·lot.? Allowing twelve inches
for the brick walls, you \Vould still have twenty-three feet
and if you allowed four or five feet for a hall you would still
have eighteen feet¥
A. You might be right.
.
page 86 ~ Q. Don't you think that is a better calculation
than yours?
A. No, I do not. I am saying the wa.y I estimated it. I
would say it was twelve by fourteen or tw·elve by fifteen pethaps.
Q "\Vas that the only room you ,,.,.ent in up stairs?
. .'i Tha.t was the only one. vYe looked in the others, I
think, but that was the only one thatQ. Did Stieffens go up with you? You say he directed you
to the room?
A. Yes, he went up with us, yes, sir.
Q. Did he go around with you f
A. Yes, sir.
Q. ~fr. Selden said nothing about the fact that you had
l>een selected and that you would look after his interest 1
What do you recall about that?
A. 1\IIr. ·Selden said wha.t. ·
Q. When 1\fr. Sieffens met you all there and undertook to
talk with you about the loss, w·a.s that the time that M1'. Selden said to !ir. Stieffens, "Now, you stand aside. 1\tir. Cornelius is your representative here and 've don't want to talk
1:o you".
A. No, sir, I didn't hear 1\fr. Selden say that. If he said
H, it was inaudible to me.
0. You didn't hear that?
A. No, sir.
Q. When you ·were both there, 'vhat point
page 87 ~ the store room was it that you gentlemen, with Mr.
Stieffens, examined these books 1
A. It. was the bills that I examined in there. I think tl1ere
was one from Cliff W eil, and I know the Old Dominion and S.
W. Holt Company.

in
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Q. You examined some invoices f

A. Some invoices, yes, sir.
Q. And tha.t is all you did examine then 1
A. vVe examinedQ. You didn't go into the books t
A. Yes, he showed t1s the books.
Q. He showed you~
A. He showed us right there.
Q. He sho-wed you 'where the books were but you didn't
open them?
A. I think we did.
Q. You think you did. Do you know 'vhether you did or
not?
A. Not positively, no, sir. I kno'v I sa.,v the inventory because he came down to the place. I don't know whether I got
all my infotmation when he came down to the place or whether
it was up there.
Q. From the information you had, what amount of stock
did ~fr. Stieffens claim he had in this place prior to the .:fire?
A. I t!an 't remember that.
Q. ·Did you have that information?
A. I had the information, yes, sir, because he
page 88 ~ gave it to me himself.
·
Q. You didn't get it ther~ that day, though?
A. No, sir, t~at 'vas during the intervalQ. That was before you '\vere a sworn appraiser, was itt
A. After he lmew I was to be an appraiser, yes, sit, a£tet he
knew I 'vas to be all appraiser.
Q. I-Iow did .he happen to know that you were to be an appraiser?
.
.
A. \\T e had a salesman named Collins for sometime and he
was returning and he said '' Stieffens wants me to be an appraiser for him". l-Ie said "You know I can't do it because
1 am over it Norfolk". I sa~d ''I will do it and will save them
that money';. He said he certainly 'vould appreciate it.
That is why I offered my services, which I regret to-day that
I did. I will never do it again.
.
Q. At the time you offered your services, you also collected a bill from Stieffens that he o·wed you beeause you told
him, did you not, that you t~ouldn 't act if he was indebted
to you'
A. Yes, sir, because l.t. is ~o stipulated no interest, yes.
Q. You collected that bill f
A. I think I did, is my recollection.
Q. And settled with him at the time some discrepancy of
two or three dollars ~
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A. No, he brought that in after be returned that candy.
No, sir, I don't think so.
page 89 ~ Q. vV ell now, wait a ~inute. It isn't what you
th~nk about this. Gan you ans,ver positively one
way or the other 1
A. No.
Q. You don't kno'v f
A. No, sir.
Q. You don't remember 1
A. No. You see, I didn't take notes of any of this. · This
is my recolection. It has been a long time ago.
Q. When you all were in there, you looked at the invoice
of Cliff W eil and one of Holt and who else?
A. Old Dominion Tobacco Company. That made me feel,
after I had examined the upstairs-it made me think what became of all this tobacco he had bought. I think it was that
statement you had this morning representing cigarettes.
. Q. And you found some evidences among invoices that
there must have been some goods¥
A. That he had bought considerable cigarettes.
Q. And they were not in the store room proper and that
led you to the conclusion that there might have been something in the stock?
A. No, I did not know they ·were· not in the store room
proper because I don't know how rapidly he disposes of cigarettes but that was with1n thirty days, I would say.
Q. The fire occurred, for your information, on the 26th
and your appraisal shos it was signed on the 14th. Did
you make the appraisal the same day you signed
page 90 }- it?
A. I think so."
Q. You say about four o'clock in the afternoon?
A. Between four and five.
Q. If, as you saw from the bill, seventy-five thousand cigarettes had been purchased thereA. Quite an amount in dollars and cents.
Q. At or about .the 26th of September, your conclusion
then was that those goods were not all in the store by any
means and he must have had some reserve stock?
A. He could have sold them.· He could have disposed of
them from the time he purchased them. He c.ould ha.ve done
it hut that m·ade me all the more carefuL
Q. You didn't think he had that much in there, did you Y
A.. Well, I don't kuo,v. He carried a pretty good stock.
Q. How did you get the figure of $3,300! Where did you
get that _from Y

r .
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A. I couldn't tell you. We fig-ured it out but I couldn't ten·
you.
Q. Yon certainly c.ouldn't have figured it out from the
invoices.
A. I really couldn't tell you. I am sorry I can't but I
signed my name to it .so I know I g-ot it and got it correctly,
as far as I could.
Q. Did you take any inventory of the stuff that was still
there?
A. No, I took his inventory.
page 91 ~ Q. You took the inventory that he had 1
A. I think so.. Any wa.y, I think I had the figures-! am just saying this-that he had formerly left down
there. I had the figures on my desk and his bank deposits and
all. I think that is 'vhat I derived it from.
·
Q. vVhat did he claim there was~
A. I couldn't ten· you that.
Q. Did he claim it 'vas more than $5007
A. Yes.
Q. How much more?
A. I conldn 't tell you.
Q. Was it $3,000
A. I couldn't tell you. I know he claimed considerably
more than what I decided.
Q. You knew when you went in there and looked around, as
I understand it, because you couldn't find some evidence of a
burned cigarette jn this pile or evidence of other burnt stuff
there-you didn't find any pipes or any cigarette holders Y
A. Not a one, no, sii·.
Q. You didn't see any in that debris at all f
A. No, sir, not a razor _blade as has been stated. I cer·
tainly would have. I went back the second time. I dug into
it the second time.
Q. Yon heard ~Ir. Harris' testimony here?
. A. I did, yes, sir, and we remarked then that
page 92 ~ they must have been stolen in the meantime if
they were there.
·
,
Q. Yon couldn't have been digging in the same pile of de·
brisf
A. Evidently not or they were misplaced, taken away, one
or the other. There was every advantage, if I may speak, to
give Mr. Stieffens as much as I possibly could. He was a
good customer. As it is, I have lost him as a customer but
I 'vas going to do exactly what my judgment said if I lost
everything I had.
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Q. D:d you observe the partition below the room in which
this stuff had been stored, as to ''1'here the fire had started Y
A. No.
Q. You clidn 't see it?
A. I can't remember. I know there was quite a hole, as I
stated before, burned right through the floor.
Q..And because you talked with the Fire Department, as
you said, and they had correct information and told you that
there should be some evidences in that pile of stuff that wa.s
burned in that room, you couldn't find any and therefore you
couldn't accept Stieffens statement that he had had stuff in
there~

A. I was justified in doing that. 1\'Iy own ~udgment said
there 'vasn 't anything. I couldn't find any evidence and the
Fire Department are authorities on anything of that sort, yes.
I 'vanted to be very careful before I decided it.
Q. You did not kno'v that Mr. Bruce had told
page 93 ~ 1fr. .Stieffens to clear up the place as best he could
and cause an inventory to be taken and save the
debr!s, did you?
A. Not until this morning.
Q. And if such stuff as might have been left in the room
there had been taken out of this pile, you knew nothing of
thal?
·
A. Ho'v is that~
Q. If the debris had been swept out of the room and
through the hole and taken out in the back yard, you didn't
lrnow that?
A. Yes, I knew it. \Ve asked where the debris was.
Q. Then "rhen you say therP. was nothing in the room up
stairs, you didn't expect to find anything in the room, did
yonf
·
A. Not what I expected. I 'vent up to look. I didn't know·.
Q. Did J\1r. Stieffens explain to you Y
A. lie did then and 've went do·wn and looked for it. He
said the dehr1s 'vas out in the yard.
Q. No'v then, when you testified awhile ago that you found
11othing- in the room, you did not state in response to counsel
for the company's questions that you had information that
the stuff had been removed from tl1e room?
A. I had information that ''re were asked to be shown
around the place and Mr. Stieffens took us around and he said
the debris "-ras thrown out in the yard.
Q. So when you made.an auswer to 1\fr. Taylor's
page 94 ~ question that there 'vas nothing· in the. roomA. I didn't say there 'vas nothing in the room.
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I said there was nothing with the exception of probably a
.
couple of chairs -and my recollection is, a. cot.
. Q. You made no explanation in response to his question as
to why yon didn't find any debris?
A. Because it fell through the floor, I would say. If there
had been anything it went through the floor and then that was
shoveled out in the debris and we investigated the debris and
found nothing there.
Q. A room fifteen by twenty feet, Mr. Cornelius, and a
hole tha.t you say w.as about three or four feet square-you
don't mean to say that stuff that 'vas in the room would have
all gone through that hole, do you?
A. There wasn't anything in the room. Ho'v it went
through I don't kuo,v. No, I don't say that.
Q. You do not sell tobacco, do you Y
A. Yes, sir.
Q. You do9
A. Yes, sir.
Q. And you say when you were in there on the 14th of October that there 'vas no indication that any of the stock that
'vas there had been injured?
A. Not to me, there wasn't no, sir.
Q. Not to you?
·
A. No, sir.
page 95 ~ Q You were not in there the day after the fire?
A. No, I was in there the day you speak of.
Q. You did not know that tl1e fire was fought from the
lo""'er floor and water was used and the whole place was
full of smoke?
·
A. No, I don't know it. I just know· the conditions that
day.
.
Q. You spoke of an iron door there. Where was that door?
A. It is a metal door. It is to the right of the main store
room, a Httle to the right.
Q. It goes out into hall?
A. Yes. I don't know about going in the hall. Yes, it
g·oes back to the hall there. I know you turn to your left
when you go out there to get in the hall to take the stairs.
'Q. What effect. in your opinion, if the door had been in
place, would it have had on- the fire "i th reference to keeping
the fire out of the main store room?
A. I think a1iy door would ha.ve kept a certain amount of
it out, even if it had been a wooden door, especia.Ily if the
firemen got to it pretty quick.
Q. You didn ~t kno'v though that the fire originated in the
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partition on the ground floor which lay between the store
r.oom and a room formerly occupied as a kitehen Y
A. I would say it originated under the stair. I don't know.
.
Q. How 'vould a. door of any kind on the side
page 96 ~ have affected the fire 'vh!.ch went into the· second
floor and burned the rafters?
A. Because there is a passage way behveen, a 'vall between.
Q. Between what!
A. The fire was not up against the store room.
Q. The fire was not against the store room f
A. No, it wasn't hack there at all. There was a little passage way.
Q. This door didn't go from tile kitchen into the store
room1
-A. No.
Q. So that the debris and smoke that accumuia.ted on the
first floor had access to the whole floor, didn't it~
A. I suppose some of it would have gotten in the store room
had the door been open.
Q. What door Y
A. The door leading to the store room from the passage
way.
Q. That wasn't metal?
A. I think it was metal door. I am just telling you.
Q. You mean to say that the only entrance from the store
room back into the .kitchen was through some fire proof door Y
. A. That is my recollection.
·
Q. You dontt know?
·
A. Maybe I don't. Probably I don't.
Q. Did it go out of the storef
page 97 ~ A. I know the door was to the right and 've went
in sort of a little passage way and turned to the
left and 'vent up the stairs a.nd we traced our steps and got to
the door where the stock room was.
Q. You speak of sound value of $:l,376.66. You found there
he had a stock of $!3,376.66?
A. I think that was it, as far as I ca.n remembE'r.
Q. You have undertaken to make a.n appraisement f
A. That is as far as I can remember. That is all I can say.
I know it is correct or I 'vouldn 't have signed it. I was
satisfied it was correct ai the time.
Q. You figured out at the time there was· sound value in
there of $3,376.66 and that that stock, by adding $500 to it,
'vould make $3,876.66. Did you mean by that there had
been· $3,876.00 of stock there and $500 of it had been burned~
A. I can't remember anything about that.
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Q. "'\Vhat do you understand sound value to be?
A. All I can say is I don't 'vant to make a misstatement,
that we arrived at that and T was willing to sign my name
that it was correct and I can't give you that information because I don't lrnow. I haven't gone into it at all.
Q. What does sound value mean to you f
A . .Sound valne is real value.
Q. You were sworn to appraise Y
A.. And I did it to the best of my ability and judgment
·
and I would do the same way again.
page 98 ~ Q. "We, the undersigned, in accordance with
our appointment and the conditions hereinabove
set forth, do hereby declare 've have estimated and appraised
the sound value of the property herein described.'' Now then,
you appraised it at $3,376.66. Did you mean tliat it had been
damaged $500 so that the value then was only $2,876?
A. I can't ans,ver that. I don't remember.
Q. You don't know? ·
A. I don't know. I can't remember.
Q. Then you can't say?
A. I can say that is cor~ect if I signed my signature to it,
or at least I thought it was, to the very penny.
· Q. But you may have been mistaken in arriving at it~
A. We are all mistaken. You might he mistaken some
time.
Q. If it happens, :Nir. Cornelius, that the books and invoices and these figures which you had seen theretofore, you
say, pointed out that this figure of $3,376.66 is incorrect,
that you did arrive at that by taking the books and the inventories and that was your intent and your purpose-do I understand that Y
A. Do you understand what Y
Q. Do I understand the $3,376.66 'vas arrived a.t by you
in the light of the inventory of .Tanua.ry 1, 1927, coupled with
the purchases by da.y to day and the purchase as shown on
the books, deducting what you found he had sold? Is thai
ho'v you arrived at it?
pag~ 99 ~
A. I can't sa.y that.,
Q. I understood in ans,ver to Mr. Ta.ylor 's question that you had examined these books?
A. I had examined them. He came down himself with the
data.
Q. What was your purpose in examining t.hem?
A. To find out the correctness of everything, as far as pos•
sible, and get the data.
.
Q. Wasn't it to find out how much stuff he had in there!

Supreme. Court of App~als qf· Vh·~~i~·:
. A. To find Otlt fo~ me to a.rfive at what I had done.

st;

Q; Tlien i ask ydii ,vhat you have do:he 'vas the result of
your ~xarliiha.tiou of the books f.
. .
A. What I have done is the t•esult of niy decision at that
time as to whti.t I tliong·ht 'vas cdrreet ..
Q. Your decision 1
.
A. I had nothing to ·base it di1 bi~ I 'vortldil 't hate signed it.
Q. I am trying to find out wl1ht you based it on~
A. f cini 't. tell yoti.
Q. yon don't know f
A. I ea.i1 't tell you; I weilt into all that and 'vent ove:t
the. whole busihess to figure it out.
.
Q. I am not asking you fot~ the figures but I am asking yoit
ftir the rfiethop. of a.ffiving at it i
A. 1 cotild!l 1t tell yott~
Q. Y oti had no method Y
.
A. I had a. method but I couldn·'t tell you what
page 100 ~ it is.
·
. Q. What 'vonld be yoili· method if you wei·e go~
:
1ng· to arnve at a. man's stock today~ ·
·
·
. A. I woi1ld find what inventory he has and wha.t business _
he ·had done thidng· the ·year, ·\vliat he had a.t tlie beg·iniii:hg
of tliP. y~a.r, '\vhat he had deposited in the batik, rUid so forth.
Q; Suppose a. da.y or two a.fte1~ an invetitt>ry was taken,
which shows there was $2,876.66 \Vorth of stock in the place
at cost and that you tlieri '\vuuted to ascertain, if there had
been a fire; what had been burned, what would be your method
of getting at that?
.
.
A. Well, I would add his purchases· and dedtict all his sales
ahd his bai1k depdsits.
Q. You 'llould deduct his sales-not his gross sales Y
A. His profit, yes.
.
·Q. In this case, in that sort. of business,- do· yoti think twenty-fiye per cent gross profit is probaibly correct.? ..
A. It in~ght be a little more than that but I 'vould say
probably that was good becau.se he han¢lled a. lot of unprofitable g-oods like those perishable daily purchases that he made_
and all.
·
·
··
Q. He ~s conservative in his statementf
A. Yes, with the lossa.ge and all. The gToss profit is mo1.·e
than that btlt the average profit \\rould be a.boi1t twenty-five
per cent on the line of goods .that he handled.
Q. The average gross pt~ofit w·ould be h\Teilty-five per cent 1
·•
A. Yes, the average gross.
page 101 ~ Q. N:ow then, you spy you 'vould take wQ.at you
foutitl there, you 'vould ascertain what his last in-
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ventory was·, and you w;dlild add to the inventory his purchases up to the tifne of the fife and from that you wouJd deduct his inventory on hand and then you would find that he '
had sold so much and the difference ·would represent what had
been lo~t in the fire, would it 110t?
A; Well; it in~gl1t ahd ft might not;
.
· Q. \Vhy wouldu 't it; if you w_ete proceeding upon the thebry
that he is ~ni honest man f '\Vouldn 't that reflect it 1
· A. Do I ha;ve to answer that Z

Bv· the Court:
~Q~ ·Yes!

.

·· A. Yes. I don't say be is not honest. I am saying I decided that a.s to my judgment.
By Mr; Jones·:
Q. If h~ 'vere an hoiwst nian and you thought his books
honestly. reflected his business,. yon would come to the con-clusion that he l1ad $2,876.66 f.
·
··
A. Wha.tevei'. it was. .
. Q; According to his inventory and from his purchases and
from his sa.Ies, deducting from his gToss sales twenty-live
per cent, tha.t would truly reflect the amount of stock that h~
luu1 hj1 1Hind tn~itH' t.d the fire 1
A. It should.
· Q. Now, you say that you examined his books
page 10'2 ~ that time and did not the books shoW that he had
on. hand a stock of over $5,000'
.
A. I doh 't remettib¢i·, but ~wording to l1is; b~oks and all_he
was entitled to considerable moi·e if I thought it was correct
than what we allo"'..ecl him.
Q. You didn't think his books 'vere correct!
A. Well, in deeidhig I i1secl my best judgment. I don't want
to say a.ny one's books are not correct.
Q. Yoi1 hava said his books were not correct 'vhen you refused to accept them. W11y did yon refuse to a_ccept his
books~
·
, ·
· A. Because I did not have evidence that his books were correct,-sufficient evidence.
Q. What eyidence would you have required that his books
were con•ect?
.
A. Well, there are all sorts of ways of disposing of stock,
you know.
Q. Arid how had he disposed of his~
A. I don't say. I am saying generally speaking. I am
not speaking of this particular instance.
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Q. What do you mean by all sorts of 'vays 7
A. Is this evidence to be used against me Y
The Court: No, sir.
A. (Continuing) \Veil, all I can say, l\fr. Jones, is this:
I 'vent over the books and all that sort of thing. If I had
allowed l\fr. Stieffens-if my judgment had said he was correct, I would have allowed him considerably more
page !03 ~ than I did.
Q. If you thought his books were correct~
A. If I had thoug·ht the :way he figured it out was correct,
he would have gotten considerably more.
The Court: \Vha.t is the object of this examination 1
exam~.nation is to show that
these gentlemen did not appraise the stock of goods that
was in the store.
The Court: He bas told 3rou that he didn't. It doesn't
matter what motive he had. He told you he didn~t go into certain things. I think we are concen1ed with 'vhat he did.

-Mr. Jones: The object of this

By ~Ir. Jones :
.
Q. Isn't it mor·e probable that the 'vay yon arrived at this
$3,376.66 is that you took the inventory and added $5007
A. I don't remember.
Q. You don't remember?
A. No, sir.
Q. Did you tell Mr. Stieffens~ ~ither you or Mr. Selden,
when you looked at the hooks, that his books didn't correctly reflect his accounts?
A. No, sir.
Q. You had been doing business with this man for sometime?
A. ·Yes, I think we were selling him a llttle right along.
Q. Yon had never taken any occa.sion to make
page 104 } any estimate of what his stock was?
A. No. We rarely do that?
Q. You didn't know Y
A. No.
Q. Yon say you talked 'vith the fire chief and got information from him. Was it the fire chief who suggested to you
that the stuff wa.sn 't in the room?
A. I asked him what would be the appearance. of debris if
there had been a fire and my recollection is he told me even
though it wa.s newspapers there would be some evidence left
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and that he had been up there "dthin ten minutes after the
fire started or after it was put out-I don't know whichand he didn't notice anything· at all that sho,ved that stock
\Vas up there.
Q. Who was this you were talking to?
A. Chief Gordon and !Jir. Donnelly were both in there at
the time. The chief was the one that remarked about the
newspapers.
Q. And Gordon said he had been to the fire 1
A. Just shortly after. I believe he said maybe after the
fire- was put out but it ''ras a short time any way. .
Q. Even though the books showed purchases and you looked
at invoices which indicated the purchases of quantities of
tobacco, you didn't find them in the store room and you didn't
find them in this reserve room and you made no allowance for
those purchases?
page 105 ~ A. "\Veil, should I have even gone up to look at
the debris if I was going by his books? I was trying to find out things for myself, ascertain things for myself.
Q. You did not accept his invoice and you 'vere undertaking to determine that there was not the quantity of stuff in
the store whieh he claimed?
·
A. Yes, I will say I did.
Q. That is what you concluded?
A. Yes, that is the conclusion I arrived at.
Q. His inventories showed at the beginning of the year a
sum of $3,262.44 and 'vith purchases of $14,000, those figures
made no impression on you Y
.
A. No, not after I made the investigation.
Q. iSo that according to the inventory taken after the fire
of $2,800, you.knew that was all that was there after the fire!
A. !{new what?
Q. $2,8767
A. I don't ln1ow the amount.
Q.. He exhibited to you an inventory, didn't he'
A. I guess he. did at tha.t.
Q. Do you remember seeing this little book?
A. No, I don't remember it, you understand.
Q. ·You don't remember that 1
A. I might have seen it but I don't remember it.
Q,. Do you remember. these books, the Bluepage 106 ~ bird book?
A. No, sir.
Q. These two books?
A. No, sir.
Q. You do know though, that he exhibited them to youT
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A. He brought them down and showed me his bank book.
Q. At your store 1

A. Yes, sir.·
Q. And the $500 which you allowed was for the stock on
the ground floor which 'vas damaged to that extent Y
A. On the ground floor 1
Q. Yes?
A. I didn't think there wa.s anything damaged. You speak
of the store roomy
Q. Yes?
A. I didn't think there 'vas any damag·e at all in the store
room but the adjusters offered $400 and I thought I 'vould
make as big bargain as possible, and after going down and
intervie·wing Donnelly, when I returned I said "I will agree
to $500", an~ he hesitated some time and he said ''Well, 've
will do that".
Q. That didn't apply at all, your appraisement, to anything
on the ground floor 7
A. No, it didn't. apply to the front room at all.
Q. I mean the st-ore room~
A. The store room. That is the only thing the policy
calls for.
page 107 ~ Q. And you l1ave said there was no satisfactory evidence presented to you, either by 1fr.
Stieffens or the appearance of things, that there had been auything in tl1is second floor room at all?
A. No, sir.
Q. Therefore, you didn't make any allowance for that 1
A. I don't know. vVe gave $500 for it. There was a certa~n amount of inconvenience and loss, even if there 'vas not
much destroyed, you understand.
At 1:15 P. M. Court adjourned until 2:30 o 1clock P. M.,
for lunch.
page 108

~

AFTERNOON SESSION.
Ne,vport News, Va., November 26, 1928.

1\fet at the expiration of the recess .

Present: Same parties as heretofore noted.

E. H. SELDEN,
having been first duly sworn, testified on behalf of the defendant a.s follows:
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Examined by 1\!Ir. Taylor:
Q. State your name, residence and occupation?
A. E. H. Selden; Richmond, Virginia., manufacturer of
hardwood fixtures.
Q. How long have you been engaged in the business of
manufacturing fixtures 1
A. Since 1909.
Q. Conti~1uously in the City of Ricl1mond f
A. Yes, sir.
Q. You were one of tl1e appraisers in connection with this
fire loss· of l\Ir. Stie:ffens ~
...~. Yes, sir.
Q. And yon were selected, I believe, by the company?
A. Yes, sir.
Q. You have acted as appraiser on previous occasions, have
you not,
A. Yes, sir.
Q. Are y.ou familiar with the class of work re.
page 109 ~ quired in this particular apprais~ment.
A.· Yse, sir.
Q. Have you made some study of thatf
A. F'rom observation and experience.
Q. Have you any interest in this defendant company at all f
A. No, sir.
Q. Any interest in the amount of the appraisement?
A. No, sir.
Q. Or the outcome of this litigation1
A. No, sir.
Q. \Vhat then was your connection, if any, other than being selected as a disinterested appraiser?
A. None wl1a.tever.
Q. After your selection you qualified with Mr. Cornelius?
A. Yes, sir.
Q. J\IIr. Cornelius had been selected by Mr. Stieffens, I belive the evidence is~
A. Yes, sir.
Q. You then selected an umpire?
A. That is right.
Q. Then 'vhat did you do in the discharge of your duties
as appraiser t
:
A. We duly qualified before a notary and went to Mr.
Stieffens' place of business and asked him to sho'v us around
the place and give us all the information he could
page llO ~ as to the amount of damage which he had, what
he thought he ha.d-give us the bright side
and the dark side, whi~.h he did. He showed us the
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books, the inventory and also showed us the location of the
stock room and the amount of debris. I think that is about
all, and he followed us around from time to time in looking
over the various items until once or twice I think I asked him
to retire, "rhich he mentioned, tha.t we might have more freedom of speech.
Q. You refer to freedom of speech between yourselves 1
A. And 1\{r. Cornelius, his representative.
_
Q. Did you during this time give 1\'Ir. Stieffens every ovportunity to explain the character and extent of his loss?
A. Yes, sir, and he took advantage of it.
Q. vVhen did you start in on th!s work of appraising this
particular loss?
A. I arrived here a.t 10 :RO, called on Mr. Corneliues about
a quarter of eleven, I 'voulcl say, and 've completed the w.ork
in time for me to get the five o'clock train. Possibly at
l1alf past fonr we completed the 'vork.
Q. V.l ere you continuously employed during that time ~ .
A. Yes, sir.
.
·Q. Could you during that time g.o fully into the question
·
of this loss and its extent~
A. ·Yes, sir.
1\fr. Jones : That is a matter of opinion, if your Honor
pleases. He can testify as to 'vhat work he did.
page 111 ~ A. That is my opinion, of course.
The Court: Strike it out.

By Mr: Taylor:
Q. Was there anything you omitted doing that you know
of to enable you to arrive at a. correct estimat~ of the loss 1
A. I don't think we overlooked anything that I kno'v of.
Q. 1\fr. Stieffeus has stated that you spent about five minutes time at the site of the loss. What are the facts in re-gard to tha.t?
A. That is not correct.
· Q. How lonp: did you remain there f
A. The first visit we stayed until lunch time. I don't know
what time 've had lunch-possibly 12 :30, and went back to· the
place.
·
·
Q. Did you return after lunch T
A. Oh, yes, we 'vent back to his place; went up to see the
Fire Department, returned to his place and made a second
trip to the Fire Department, I think.· I am sure we did, because
we concluded the loss and. then 'vent to Mr. Stieffens' store.
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Q. And during that time you were constantly in contact
with Mr. Stieffens 7
A. ·Yes, sir.
lVfr. Jones: Those questions are absolutely leading, of
course, as to whether he was constantly in contact and
wholly at variance with what the witness has said as to conferences which he and -~{r. Cornelius were carrypage 11:2 ~ ing out in the absenc.e of Mr. Stieffens and, therefore, the question is objected to.
The Court: That question is leading.
By Mr. Taylor:
Q. liow long a. period of time were you 1n contact with
:Nir. Stieffens 1
A. I was on the. w·ork from 10 :30 until 4 :30, of which time
it is hard to say-an hour and a half that we were not there,
including our lunch.
Q. During the time you were there, how much of that time
was ~fr. Stieffens present Y
A. The greater portion until I asked him to kindly retire.
Q. And during the time you were there, what were you and
Mr. Cornelius doing?
A. We were looking over the merchandise down stairs,
over the stocl~ room up- stairs and over the debris.
Q. First, as to the store room, 'vill you state the general
character of th~t room and its approximate dimensions Y
A. I do not recall but ~Ir. Stieffens said twenty-five by
sixty. I would say that is about correct. I didn't measure it.
Q. From the rear of that store room is there or not a door Y
A. Yes, sir. There .are really two doors there or there
.were, one to the right going into an alley way which would
take you to where the debris was located, and also
page 113 ~ to the rear of the building and another door to a
stairway which would carry you up stairs. That
is as I recall it.
Q. When you get up stairs, where do you go 7
A. You mean the stock room f
Q. Yes~
A. The stock room was on the other side of the stair,va.y
up stairs, hv·o partition walls separating it from the store
room.
Q. Something ha.s been said about the size of this stock
room. Will you give us your recollection as to the approximate size?
A. I was under the impres·sion it was not over ten by ten
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but I may beo- m~staken. I feel it was certainly not over
twelve by hvelve because there was an areaway on the right~
hand side. In other words, the rear of the building 'vas not
as wide as the front. There must have been five feet in that
alley 'vay.
Q. Would tl1a.t come off the building?
A. That would c.ome off the building, a.s I recall it. Probably :Nlr. Jones can correct me, if I ani wrong.
~1r .•Tones: TTnfortunately, that building has been demolished in the last two weeks and we can't use the building.
Possibly you could get some prints on it. I think I a.m correct. in that statement..

page 114

~

By Mr. Taylor:
Q. Then on the inside was there any other

space?
.A. There was a hall 'vay going to the rear of the building
on tl1e ser.ond floor.
Q. And approximately wl1at was the width of that hall f
A. I would say four feet.
Q. And the areaway five feet Y
.A. Yes, sir.
Q. That would be nine feet and this 'vas a brick buildingY
A. Bl'ick building.
Q. \Vha.t 'vould be a fair allo,vance for the two side 'valls f
A. Thirteen inch walls.
·
Q. We will say two feet more. ~rhat 'vould leave eleven

feet~

A. Yon would have a partition for the room also.
Q. Without the partition it w·ould be thirteen feet?
A. Yes.
Q. Thirteen feet less the thicln1ess of the partition~
A. Yes, sir.
Q. I don't know that it is material. It was either ten by
ten or twelve by twelve 7

1\'Ir. Jones: The insurance man will show the walls.
J\fr. Taylor: I don't know tha.t it is sufficiently material.
I have no objection to it.
By l\fr. Taylor:
Q. "\Vhen you got on the inside of this room, what did you
observe'
page 115 ~ A. I observed a hole burned in the floor and a
grea.t part of the floor was still standing there and
some furniture in the room. ·
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Q. Appro~imately what w·as the size of the hole in the floorf

A. I thought and still think it was about three feet by the
]ength of the room, whatever it might have been.
Q. Three by ten f
A. By. ten or twelve, as the case may be. .
Q. And what evidence, if any, 'vas there of a. fire?
A. The floor 'vas burned.
Q. Was it entirely destroyed?
A. No. You could see the charred floor but it was there
nnd some furniture stored in that portion of it.
Q. The part that was burned was about three by ten or
twelve?
A. Yes.
Q. The remainder of the floor ''ras intact t
A. Intact.
Q. You say there was some furniture remaining in the
room?
A. Yes, sir.
Q. Did you observe any merchandise in the room f
A. No, sir.
.
Q. What did you then do ·with reference to the examination
of the debris?
A. I was told by M:r. Stie:ffens that the merchandise which
had been in that room had dropped through to
page 11'6 ~ the next floor and had been carried out and put
into a. pile, so 've looked directly underneath
where the fire had burned out the floor and sa'v the condition thc1:e, nothil}g tl1ere, and then went out and looked at
the debris.
Q. This debris indicated by Mr.. Stie:ffens?
A. Yes, sir. He showed us the pile himself.
Q. \Vhat examination did you make of the debris?
A. We looked it over very carefully.
Q. About w·hat 'vas the size of that pile~
A. As well as I recall, it 'vas the size of these two desks
pnt together and not as tall.
Q. Could you indicate tha.t in figures~
A. In figures I 'vould say four by seven.
Q. And how tail?
A. Two feet. It is about a. thirty inch table.
Q. You say you examined that very carefully?
A. Very carefully.
Q. Did yon go down under the surface?
A. Yes, sir~ took sticks and dug into it.
Q. What did the debris consist of,
A. Plaster, old pieces of boards, vermin, some joists and
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a general mess but no merchandise. We did not find anything in the shape of merchandise and Mr. Stieffens told us
that he had Prince Albert Tobacco and such items up stairs
and pipes, plug tobacco and therefore we knew they would
not burn in toto.. We could not find any cans of
page 117 } tobacco, empty cans or any pipes or any of the
caddies of tobacco.
Q. Did you find anything indicative of the presence of the
merchandise f
A. No, sir.
Q. What examination did you make of the store?
A. We looked over the merchandise, candies, cigars, cigarettes, and the merchandise in general. He seemed to have
an assortment there.
Q. Wha.t was the condition of the merchandise in the store~
A. It was in all right condition.
Q. Was that merchandise exhibited to you by ~Ir. Stieffens as be~ng in 'vhole or in part the merchandise that was
in the store at the time of the fire¥ .
A. Yes, sir.
.
Q. I believe that the fire occurred about the 26th of September and your appraisement sho,vs that you were in Newport News as appraiser on the 14th of Octobe~f
A. Yes, sir.
Q. Was ~fr. Stieffens open for business¥
A. He was open 'vheu I arrived.
Q. And did he continue open during the time you were
here?
A. Yes, sir.·
Q. Offering this merchandise for sale?
A. Yes, sir.
Q. What other examination did you malte, if any Y
A. Just what do you mean
pagel18 ~ Q. Did you go to his books at all f
A. Yes, 've looked at his books, his inventory
and invoices.
Q. "\Vhat was the character of the examination you made
of his books?
A. I did not dwell a. great deal on his books. He gave
me a detailed inventory of the merchandise which was in
the house. He gave me tl1e location of the merchandise in
the stock room.
Q. You took into consideration all of that, did you'
A. Yes, sir.
.
Q. Will you look, please, at your award made by you and
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Mr. Cornelius and tell us how you arrived at sound value and
loss and damage as sho·w·u thereon Y
A. We allowed him $500 damage. It was a problematical.
loss of the stock room on the second floor and, if I remember correctly, the inventory of the first floor, and this five
hu.ndred would equal the sound value which we used. Is that
correct, Mr. J: ones?
Mr. Jones : The figures are correct.

'.

A. That is the way we arrived at it.
By. ~Ir. Taylor:
Q. From what source did you get sound value?
A. From the inventory, visible merchandise and a problematical loss which we allowed for the stock room which was
destroyed.
Q. You arrived a.t the amount of that loss after
page 119 ~ examining the premises 1
A. ·Yes, sir.
Q. After seeing the inventory Y
A. Yes, sir.
Q. After seeing :1\Ir. Stie:ffens!
A. Yes, sir.
Q. And after seeing the place at which the fire took place~
A. Yes, sir.
Q. Was the amount that you found for the loss, $500.00,
confined to the loss of the merchandise in the stock room 1
A. Yes, sir.
.
Q. \Vha.t was the condition of his merchandise in the store?
A. It was all right.
Q. Wha.t examination did you make of thatf
A. A very careful examination.
Q~ What 'vas the character of that 7
.
A. We looked into the candies. They have a glassine
'v~apper around them. We looked at the cigars, smelled of
the cigars and cigarettes which, of course, they have the
glassine paper, too, most of them, and other items. I think
he had school suppEes which 've looked at, bottles of soft
drinks and we looked it over generally.
Q. And that was the stock he was offering. for sale ~
A. Yes, sir. unless he had purchased something to come in
afterwards that I didn't know anything about.
pag·e 120 ~ He showed us the stock which he had. He may
have had some merchandise purchased since the
fire, with which I am not familiar.
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Q. How extended an examination did you make of the con. clition of the stock?
·
A. I don't recall to what extent but I kno'v we looked at
the items I enumerated.
Q. Was there anything that governed you in selecting them
from a particular part of the premises?
A. \Ve took them from the front and from the back. The
candies 'vere in the rear.

CROSS EXAJMINATION.

By 1\IIr. Jones :
.
Q. You are in business in Richmond, are you, Mr. Selden Y
A. Yes, sir.
·
Q. What is your business?
A. Manufacturer of hardwood :fixtures. That includes billiard tables.
Q. What ,is the style of your firm?
A. C. P. Dean Corporation.
Q. Charlie Dean's old companyf ·
A. I don't know. I never did see lVIr. Dean although a lot
of people call me 1'Ir. Dean no,v.
· Q. That is a very old concern?
A. Yes, sir.
Q. How long have you lJeen 'vith that concern?
A. Since f909.
page 121 ~ Q. Yon ·were principally called in to this to appraise the :fixtures f
A. I had all of it,. the stock, the fixtures and the hotel furniture, all three items.
Q. Were they on separate appraisals f
A. Separate appraisals.
Q. No appraiser had been selected at that time for the
furniture ?
A. I think he had, 1'Ir. John Massie of Ne,vport News had
been selected.
Q. Aren't you m!staken about that?
A. I think so.
Q. That is a different policy and there had been no appraisal asked for?
A. Tl1at was the hotel furniture. ~fr. l\fassie was on the
hotel furniture.
Q. That was a different proposition?
A. You are correct.
Q. And he is correct in his statement that you said to him
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that would be a good time to appraise the fixtures in the
storeY
A. I don't question that because if I could get through with
two lots in one da.y, it w·ould help me considerable.
Q. You say you ha:ve no interest in the Southern Adjustment Bureau 7
A. No, sir.
page 122 ~ Q. In the last year ho'v many appraisements
have you made for the Southern Adjustment Bureaut
A. I couldu 't tell. I ''Tould say not over a half dozen. Mr.
Bruce may be able to answer that better than I. ·
Q. In the last year?
A. Yes, sir.
Q. In the last five years how many have you made Y
A. vVell, I have not been doing· this over that time. I
think fifty.
Q. You think in the last three yeal·sA. 1\fay I ask Mr. Bruce Y He is more familiar. How many
apprai sements have I made for the Southern Adjustment BureauY
1\fr. Bruce : I couldn't tell you to save my life.

Bv 1\fr. Jones:

·Q. When did you start tha.t appraising~
A. I can find that out. \Vhen did I start appraising~ I
think it is about six years. In other 'vords, I am trying to
get it. He is more familiar with it than I am. I 'vould say
six years.
Q. Has that been with the Southern Adjustment Bureau
alone or have you done other appraisals Y
A. I 'vould do it for any one. I have represented assured
and. in Rome ~a.Res, both sides.
.
Q. But most of your appraising in the last five or six years
has been done for the Southern Adjustment Bureau?
A. Oh, yes, I tl1ink so.
page 1.23 ~ Q. Are you on a. salary?
A. No, sir.
Q. You are paid so much per appraisal?
A. A per diem charge.
Q~ Irrespective of the amount involved t
A. Yes, sir.
Q. Your appraisals ha.ve been generally satisfactory to the
Southern Adjustment Bureau?
·
A. I trust so, and to the assured except in this case.
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Q. You are not concerned at all about the amount of the
awardY
A. Not a particle. It doesn't matter what I give him as
long as I think it is right.
Q. Your compensation is not based on the amount?
A. No indeed. No matter 'vhat he gets, it doesn't affect
me one particle.
Q. You couldn't say how many you have made last ·year T
A. Last year for the Bureau I am satisfied I didn't make
over six, Mr. Jones.
Q. For 1927f
A. ·You ·mean 1928 to the present timeT
Q. No, I mean 1927, the period prior to this. I am not concerned so much about after.
A. Mr. Bruce, how ma.ny do you think~

Mr. Bruce: I wouldn't ln1o,v.
A. There is no way in the world I could tell.
page 124 ~ Call it a dozen if it will help y~u any.

By ~{r. Jones:
Q. You think you haye at least made fifty appraisals for
them in the last five years?
A. In five years, yes, sir.
Q. And you have made appraisements for other companies as well f
A. Yes, sir, and the assured, too.
Q. And when the Bureau
calls on you, you go wherever
1
they ask you to got
A. Yes.
Q. You felt you 'vere the representative of the company
and Mr. Cornelius was the representative of the assured in
this case, did you Y
·
A. No.
Q. "I understood you to say you told Mr. Stieffens that he
had his representative there. What was your understanding?
A. My understanding :was to give a just award and, as I
tell the assured quite frequently, I am representing both
sides.
·
·
;
Q. What d!d you mean when you said, in response to a
question, that Mr. Cornelius ·was Mr. Stieffens' repres~nta
tive ~
A. I had reference to this, that 1'Ir. 8tieffens 'vas present
and we did not have that freedom of speech and that is the
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time I told. him that ~Ir. Cornel,ius was representing :tvfr. Stieffens.
Q. You did tell him that f

A. Yes.
Q. And you felt ~{r. Cornelius was representing him and
it wasnrt necessary for Mr. Stieffens to be present.1
A. Absolutely.
.
Q. So if ~{r. Stieffens understood 'vhen you went up stairs
there to look a.t the room which he was pointing out to you
that it wasn't necessary for him to come up, you didn't have
any idea of excluding ~fr. Stieffens but your thought was ·
that ~ir. Cornelius represented ~fr. Stieffens and it wasn't
necessary for him to be there Y
A. Absolutely, after he had given me or u·s the information.
Q. Wha.t information did he give you?
A. He told us about his losses. He showed us his books.
He showed us the invoices ·which we·re in a file there.
Q. Did you look at his invoices Y
A. Yes, sir..
Q. You sa'v that he had been purchasing from Holt & Company and Old Dominion Tobacco Company~
A. Cliff '\Veil Cigar Company struck me particularly because I kno'v the secretary very well.
Q. You found he had been buying from them, did you f
A. ·Yes, sir.
Q. You saw his inventory of stock after the
page 126 ~ fire there Y
A. Yes, sir.
Q. Did you check that inventory to determine 'vhether that
was correct or not?
A. We checked some of the items. You mean the book inventory?
Q. Yes.
A. Yes. .
Q. You found that to be correct, did you?
A .. Yes. I did not check it in detail by any means.
Q. You took his total figures as added ~
A .. Yes, sir.
Q. Did you check the books to determine 'vhether l1is claim
of purchases 'vas sustained by his invoices and his books 7
A. I .d~d not check that.
Q. Did you accept the figures that .he gave Y
A. I did not accept or reject those. That is where that
different angle came in possibly that you heard spoken of.
I saw·the loca.tion of the stock room and the burnt area and
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it did not seem to conincide with my idea. of the amount of
merchandise up there.
Q. Your thought was he couldn't have had that much merchandise in the room f
A. He could have had that much merchandise in the room
hut there was nothing when I arrived here and he could not
have had that much merehanfFse dropped through the hole.
Q. It couldn't have burned up?
page 127 ~ A. No, not in toto.
Q. It couldn't have burned up in toto and for
that reason you discredited his books and his statement and
'vould not accept them 1
A. I didn't say I did not acept them. I did not accept or
reject them.
Q. Did you tell him these hooks were not correct, this in. ventory w·a.s not correct and this statement of purchases 'vas
not correct ~
A. I didn't tell him anything, not in reference to the books.
Q. Did you undertake to verify h1s purchases by determining what he reported was correct or clid you accept. them as
correct?
A. I didn't verify them at all.
Q. You didn't attempt to do it f
A. No.
Q. The invoices that you sa'v from these various wholeHalers all seemed to be in proper order. You and Mr. Corne·
rns found them to be'
A. No doubt they were in proper order.
Q. And evident purchases f
A. Yes.·
Q. Your thought was that stuff hadn't been in that room;
is that a fact?
A. It did not appear to me to have been in tha.t room.
Q. Though he stated to you that it was in there
page 128 ~ and thoug·h he showed you inventories of stuff
that had come in his place~
A. Yes, sir. Of course, you must bear in mind that purchases were down in the store itself presumably. Some of
f:hose pu~rchases were do'vn stairs and not necessarily up
stairs.
Q. I didn't so undertake to say. The inventory showed
$2,876.66 in the inventory even after the fire and tha.t 'vould
have only been $2,276 worth of stuff up in this store room?
A. That was primarily tobaccos, if I remember.
What were the tobaccos in the store itself? Would that
give us any lightf
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Q. What was the amount of tobacco in the storeY
A. I don't know. I haven't checked the inventory to determine.
Q. I don't recall myself but a room of that size- -do you
kno\v 'vhat cigars cost a. thousand?
A. I have an idea..
Q. Five cent cigars cost about $35.00 ~
A. About $35.00.
Q. And ten cent cigars about $70.001
A. Yes.
Q. It doesn't take many c!ga.rs to n1n into right much
money?
A. It takes a lot of cigarettes to run into money and Prince
Albert tobacco.
Q. It is noted on the book there that the cigarpage 129 ~ ette purchase of $453.00 was only seventy-five
thousand cigarettes. They come, as you know, in
cartons?
A. They come in cases.
Q. They come in paper cartons, don't they?
A. Yes.
Q. They don't come in "rooden boxes or in tin boxes. Did
you observe that the :fire apparently started down below in
a partition and burned through?
A. I noticed that, yes, sir.
Q. And you did kno'v that what debris had been up there
had been taken out. ·Yon say this chair that you found there
was in there?
A. I said furniture. I think there were some chairs.
Q. They had been bunwd and were hanging on the rafters,
w·eren 't they ~
A. No, they ~ere on the floor which was still intact.
Q. Had they been burned?
A. I don't think so, no.
Q. You don't think so. "\Vha.t do you mean.by that, that
they were not burned or were burned?
A. As 'veil as I recall thev were not burned and were still
in the present location that 'they had been no doubt previous
to the fire.
Q. You say they were in the location no doubt. Ho\V do
you kno'v ~ You are guessing at that?
A. I only had to take it as I sa\v it. I saw them
page 130 ~ in that room.
Q. You don't know what the location was up to
the time you sa:w them, do yon 7
A. That furniture?
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Yes~

A. I wouldn't swear they had been in that room all the time.
They 'vere there when I saw them.
Q. They ·were not burned Y
A. A.s well as I recall, they were not burned.
Q. And they couldn't have been in that room with a severe .
fire in there?
A. Yes, they could because half the floor was still intact.
Q. You mean intact!
A. Was still there. You could walk on it if you could have
gotten on it.
Q.. But you didn't get in there and walk on it?
A. No, you couldn't because the bu~ned area was right. at
t.he door.
Q. The burnt area was at the door and this part was all
rig·htf
A. What I mean by that, you could have walked on it but
you couldn't get to it to do it and I didn't-attempt it.
Q. You don't know 'vhether that furniture was there before the fire or after the fire~
A. I think it was in there before because I
page 131 ~ don't see how any one could put it in there afterwards.
Q. It wasn't burned?
A. No, I didn't see where it was burned.
Q. What did it consist of~
A. As well as I recall, there were some chairs.
Q. You said awhile ago you did not dwell a great deal on
his .b!Joks. When something is alleged to have been burned
up, what would you rely upon to determine whether or not
it had been in there or not f
A. The assured could give me the area. in which it was located and, in my judgment, the area was not damaged to any
great degree and he gives me the amount. Then he gives me
an inventory. of a store twenty by sixty in which he displays
merchandise and gives me a1~ amount almost equal to that in
a small store room and it didn't look so good to me.
Q. You didn't believe he could have had that much tobacco
up there? :
A. It didn't seem logical that he would carry all of that
merchandise in a store room when he had a tremendous store.
Q. That was your conclusion i
·
A. That was my conclusion.
Q. You made no allo,vance for any damage or detioration to the stock .in the store f
A. No damage whatever.
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Q. None whatever f

page 132

~

A. None whatever.
Q. It was the 14th of October when you ex-

amined that pile in the back 1
A. :Yes, sir.
Q. You say you found no burned cigarette holders or pipes
or razor blades out there at that time?
A. That is correct.
Q. ·You heard J\IIr. Harris' statement~
A. I have heard J\IIr. Harris and I wondered 'vhere they
had gone if they had been there.
Q. ·Mr. Harris made his exam;nation very shortly after the
debris was put out in the yard?
A. I made mine the 14th of October. I can only tell you
what I saw.
Q. You don't know what was out there when it was first
put out?
_
A. No, I don't know and I suppose Mr. Steiffens had kept
it intact.
Q. Did l\fr. Rtieffens make a.ny statement to you of what
had bP.P.n put out thereY .
A. He told us and we asked him to help us find it and he
did scrape around there some and he couldn't find i~ eit~er.
Q. On the 14th of October, l1aving re~onditioned the store
as best he could in accordance with instructions from Underwriters, d!d you undertake to ask him how much of the
stock in the store was replacement stock from the 26th of ·September to the 14th of October Y
page 133 ~ A. I a~ked him in reference to that, Mr. Jon~s,
and I think he showed me a shipment of candy on
the .floor that had come in after the fire.
Q. You didn't examine his books to see what new invoices
he had there or what new stuff had come in?
A. I was not interested in that 'vhich was not there at the
time of the fire.
Q. And you couldn't tell which was there at the time of the
fire and which 'vas not- there 1
A. It all looked the same to me. I couldn't tell one from
the other.
Q. And you heard an expert tobacconist testify here this
morning that the room for several months smelled strongly
of smoke and that the stock was impregnated with it and yet
you say you didn't observe that?
A. I didn't observe it and yet I think I am in a position to
because I am looking for it. I couldn't quite understand our
variance of opinion there.
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Q. That was· a peculiar fire, that it burned and there was
smoke and 'vater there and still two w·eeks after there was
no trace of it?
A.. It is not peculiar in tl1is respect. There were hvo partition walls, brick walls, between that and the store itself and
a large store and the fire was hack in the rear and upstairs.
It had to come through this brick wall, across this hallway
and steps, through this brick wall and through
page 134 ~ that door before it ·could get in the store.
Q. If it '"ere true that on the morning of the
fire, while the fire 'vas in progress, that the store room down
stairs was full of smoke and water where the fireman had been
fighting and where the smoke 'vas as detailed by the witness
!farris, you just don't belieye that could have happened
because you would have smelled it when you went there f
A. From my investigation, the firemen were not in the
store itself during the fire.
Q. They 'vere not?
A. No hose were brought through there at all.
Q. No water got in there~
.
A. No water. ~Some may have seeped through underneath
the door but, from what I was told, they 'vere not in that
part of the building at all, though they are here and they can
teslify.
Q. ~fr. Stieffens wasn't present when you interviewed the
firemen, was he 1
A. No, sir.
Q. Did you tell :Nfr. Stieffens the statements made by the
firemenf
A. I don't recall. Maybe he could tell you. I wouldn't·
have hesitated to do it.
Q. And you concluded after examining the books a.nd inventory there, that the $2,200 worth of stock that was
listed there was all the stock the man had in the
page 135 ~ place at the time of the fire f
A. No, he had $2800, and to give him the benefit of the doubt, I g-ave him a $500 loss for what he might
hav·e had in the stock room up stairs. That is ho'v that $500
came in.
Q. But yon figured out that was his total?
A. Yes, sir. I couldn't find 'vhere he had any other mer··
chandise.
Q. You went there about eleven o'clock?
A. About eleven.
Q. You w·ent up stairs and looked at the room. That was
the first thing you did Y
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A. I think we looked down stairs. I don't know whether
we went up stairs first or dOW11. I think we stayed down
stairs first and looked that over.
Q. You say you opened one or two boxes to determine
whether there was any smell of smokeY
A. I didn't say one or two-se-veral.
Q. What do you call several-five 7
A. I couldn't tell you whethe·r it 'vas five or ten but it was
more than five because I would certainly open two boxes of
· candy any way. I certainly opened up some cigars. I certainly investigated the cigarettes, the caddies of tobacco and
stationery.
Q. ·You opened up ten or twelve packages in all?
A. That is all right.
Q. Would that be several 7
page 136 ~ A .. I think that 'vould take care of it.
Q. You and ~Ir. Cornelius 7
A. Yes.
Q. Then you went up stairs, did you~
.
A. I think that l\fr. Stieffens gave us his story of the fire
with the bills and invoic.es before we 'vent up stairs.
Q. ~rhe b~lls and the invoices?
. ·
A. I mean the inventory.
Q. And his invoices?
A. Yes.
Q. You dicln ''t undertake to make any examination of his
daily sales book, did you?
A. No, I did not.
Q. And you dicln 't. make any examination of his wholesale
dealers ledger 7
A. I looked at them but I did not go into them in detail.
Q. N o'Y then, yon 'vent up stairs and looked in this room
and found nothing there?
A. Yes, sir.
Q. And then you 'vent into the bad\: yard?
A. Yes.
Q. yon clidn 't dig long there, aid you f
A. We were there certainly a. half hour.
Q. You could have turned the whole pile over twice in a
l1alf hour if it was the small pile you testified to~
A. No, not with the implements we were using.
page 137 ~ Q. You were there a half hour f
A. ·Yes, sir.
Q. You eertainly haven't spent over an hour yet in time Y
A. I think we have. What did I do with the balance of my
day?
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Q. If that is all yon did, I would be interested in knowing
'vhat you did with it.
·
A. I will try to ~numerate it for you. We we·re at least a
half hour-Mr. Stieffens was at least a half hour in giving
us the details.
Q. Where were you when he gave them to you?
A. In the store.
Q. Who was pr.esent?
A. Mr. fi.tOrnelius and I and possibly his clerk.
Q. "\Vhat details did he give you?
A. Tl1e fire, where it occurred, the amou~t of damage he
thought he had, trying to show us this and that.
Q. It didn't take him long to say to you· ''Here is the inventory· whieh shows I have $2,800 worth of stock here no'v
and here is what ~Ir. Bloxom finds from the books, this
:fi~re~ and that figur~". It didn't take us that long to get it
in the record here this morning f
·
A. It took us at least a ·half hour. You listen to everything he pad to say, which is customary.
Q. When was it you told him that you and Mr.
page 138 ~ Cornelius had to have a private conference there
in the store and you didn't want him present~
Where 'vere you going then?
A. I don't recall 'vhether it was up stairs or down stairs.
Q. You did make that statement to him 1
A. Oh, yes, absolutely.

RE-DIRECT EXAMINATION.
By Mr. Taylor:
.
Q. Mr. Selden, you asked Mr. Stieffens to indicate any ad.
ditions to his stockY
A. How do you mean, J\rir. Taylor?
Q. Did you ask him if he made any additions to his stock
since the fire T
A. He told me he had made some purchases of candy and
showed me the candy on the floor.
Q. That was not on the shelf at all f ·
A. No.
· ~ . . :: ; : . .. : ~
Q. Was that the only addition he indicated to you?
A. As well as I recall.
Q. Was he present when you were making this examination
of the condition of the stock on the shelves~
A. Yes.
Q. Did he raise any question as to that stock being present
at the time of the :firef
.
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A. No.
page 139

~

Q. And he knew 'vhat you were doing?
A. He knew 'vhat I was doing and I looked at
the new stock and looked at the old and made com-

paris on.
Q. Was there any difference Y
A. I couldn't see any difference, ·hence our decision.
RE-CROSS EXAJ\tiiNATION.
By Mr.-.Jones:
Q. After listening to Mr. Stieffens' story, as you say, and
taking his figures, you saw that there was a wide discrepancy
which had to be accounted for either by being burned up or
not having been in the building1
A. After he showed me the location, the room up stairs,
and told me what was in there and I saw the burned area
of that room, I sa'v immediately that, in my judgment, the
merchandise was not there.
Q. You didn't think that the room was too small Y
A. The room could have held it all right but the burned
area-that much could not have fallen through it.
Q. Then this hole three feet by ten feet long with the forced
draft coming up into this room, you got the idea that only
such goods as were above this area of thirty square feet
burned area, would have burned and fallen through, that you
ought to find some other goods in there partially burned 1
A. He said it all dropped throug·h and I couldn't find anything over here where the floor was intact, so what would you
have done?
page 140 ~ Q. The debris, at the direction of Mr. Bruc?~
had been cleaned up.
A. Tl1at was down stairs. It had fallen through.
Q. And the stock in th!s room that had gone through-your
view was then that only this area of thirty feet in that room
'vhich you have said was ten times that area?
·A. No, not ten times, not over twelve by twelve which is
one hundred and forty-four. It would be less than five.
Q. Say five times as great, that whatever had been in there
must have been sitting on the planks which were bu.rned,
otherwise you thought you would have had evidence of it7
A. If the other merchandise had been there I would see
some evidence of it still there.
Q. Even though in cleaning up the placeA. No one would have gotten in that room to clean it up.
Q. No one had?

-----~--
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A. Ho'v could they1 I explained to you that I 'vouldn 't
go in tha.t place because it was burned in front of the door.
Tha.t merchandise would have been there if it 'vere there previous to the fire.
Q. You mean it ·would have been there if it had been
burned?
A. N"o, if it had been burned I would see the burned parts
on the floor and if not burned I would see the packages there.
Q. There 'vasn 't any there?
A. There wasn't any there.
page !41 ~ Q. And never had been any there ~
A. That "ras my opinion.
Q. And the inventory and the bills showing these purchases and the books showing the daily purchases made no
impression on you to change your opinion about that 7
A. When I saw 'vhat he told me was located in the room
and I ·sa'v it was utterly impossible for it, in my judgment,
·
i '
! I ~ ('
to be thereQ. Of course, you had never been in the room before and·
you did not know it was used as a store room?
A. No.
Q. To store surplus stock. You do kno,v, I assume, and
possibly have run into this in these numerous appraisements
that you have made, that it is not the practice of men in that
1ine of business to carry their stock all in the one room but
they g-enerally have a stock room from which to withdraw
what they need from time to time~
A. Yes, but I also know that it is not the general practice
of ·a store keeper to keep as much merchandise in his stock
room as he carries in his whole store, don't you see?
Q. You didn't find tha.t to be true here?
A. Yes, I did, from what he said.
Q. $2,800?
A. $2,800 against $2,200. That is almost as much.
Q. We are being very particular and very expage 142 ~ act?
A. I 'vonld say almost as much.
Q. Would you say $2,200 ·,vorth of cigarettes and tobacco
could not be kept very comfortably in the room the size you
sa.'v there ~
A. I would think, after observing, that it would have been
rather unnsual·for a. man to have kept so much mercl1andise
in a second floor stock room when he had such a. large store
l1imself.
Q. You examined the invoices 'vi.th sufficient particularity
1
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to satisfy yourself while ·the books supported his claim, still
you did not take the books as a verity¥
A. I did not take the books as a basis for my settlement.

J. B. GORDON,
having been first duly S\vorn, testified on behalf of the defendant as follows:
Examined by J\IIr. Taylor:
Q. Your name is J. B. Gordon?
A. Yes, sir.
Q. Yon are Chief of the Fire Department of the City of
N eport News?
A. Yes, sir.
- Q. I don't believe, Ch~ef, you were present at the fire in
September, 1927 Y
A. No, sir.
page 143 } Q. That occurred in 1vfr. Stieffens' place Y
.A. No, I was not.
Q. When did you first visit the premises after the fire?
A. The following· morning.
Q. About what time \Vas that?
A. Somewhere around nine o'clock.
Q. The fire wa~ out then~
A. Yes, sir.
Q. What examination did you make.!
A. I went through the store is about all. Mr. Donelley, the
4-ssistant. Chief, took me through.
Q. Did you go up in the stock room 1
A. I went up in the room on the second floor.
Q. Did you find any evidence of fire on the second floor?
A. Yes. It burned through the floor from .the first.
Q. How large a room \Vas tha.t fire in on the second floor Y
A. I judge a bon t a.n ordinary bed rom, hvelve by fifteen
feet or something like that.
Q. Twelve by fifteen?
A. Twelve by fifteen. I didn.'t know exactly the dimensions
of it.
Q What did you find in that room \vhen you went there,
Chief?
A. A hole \vas burned throug~h the floor and some furniture
there and I never pajd much attention to the contents.
Q. Do you recall about the size of the hole in the floor?
A. I can't say. It was burned somewhere near
page 144 ~ the door there but as to the dimensions of it, I
couldn't say.
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Q. Do you recall how much of the floor space was burned l
A. I should judge approximately a third of the floor was
burned through.
Q. And what remained in this room~
.A: Very little ·stuff remaining in the room.
Q. You say it was furniture1
A ,some parts of furniture. Some went through.
Q. How long had the fire been out when you got there Y
A. I think the fire alarm was about four o'clock, was it
not?
Q. You were there about nine o'clock f
A. ·Yes, sir.
Q. Did you make any other examination of the premises f
A. I walked in the front 'va.y from the front door.
Q. Was Mr. Stieffens' store open for business that. morning Y
A. The front door was open. I 'vouldn 't say whether he
'vas open for business.
Q. The front door was open 1
A. Yes.
Q. He 'vas there, was heY
A.· I went in the front door.
Q. Did you examine the store at allY
A. The store looked intact to me.
Q. The store was intact?
A. So far as I could see.

page 145

~

CROSS EXAMINATION.

By Mr. Jones:
Q. What do you mean by intact Y
A. I mean from a fire standpoint. He. hadn't had any fire
in there.
·
Q Was there 'va.ter on the floor?
A. There was not.
Q. No water on the floor f
A. No, sir. ·
Q. No appearance of having any there f
A. Not to my knowledge. There might have been a little
dried up near the door but wasn't any water on the floor.
Q. Any smell of smoke in there ~
A. Not so very much. The whole place was open."
Q. You didn't smell much smokeY
A. I didn't smell much smoke.
Q. You didn't attend· that fire?
A. I did not.
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Q. You were in the city?
A. Out of the city that night.
Q. vVhere were you 1
A. I 'vas out of the city on a day off.
Q. Where were you 7
A. I don't recall. I was out of the city. When I say I
am going off, I am out of the city.
page 146 ~ Q. You don't know where you were?
A. Perhaps I might have been at home.
Q. You might have been at homeY
A. Yes. I went out of the city. Whether I was at home
that time or not, I coudn't say.
Q. Do you mean to say you don't recall where you 'vere
that night~
A. No.

The Court: vVl1at differ.enee does it make except he wasn't
there a.t the fire?
A. I went away. J\.Iy 'vife and I went away. I don't recall.
By J\!Ir. Jones:
Q. Yon don't attend all fires 7
A. I attend them all 'vhen I am in the city.
Q. Therefore, you conclude, as you didn't answer that
alarm, you were out of town. is that it 7
A. Suppose to be out of town.
Q. And you think it was about nine o'clock when you got
fuerel
·
A. The next morning.
Q. Are you certain you went up the stairs 7
A. Absolutely.
Q. Did 1\fr. Stieffens go up with you at the time?
A. I don't recall. 1\tJ:r. Donnelly was there 'vith me and
we went up together.
Q. How many rooms did you exami;ne?
page 147 ~ A. I examined that room where the fire went
through and the hall wa.y.
Q. Did you make an estimate of the fire loss there?
· A. Mr. Donnelly made an estimate.
Q. Did you make it or did he make it~
A. He made the estimate. He takes care of his own estimates on his :fires.
Q. That was his :fire and not yours?
·A. Yes, sir. He is responsible for that.
Q. Did you· observe down below where the fire had taken
place in the room below?
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· A. I looked do··wn through the floor and went to the door
down stairs
Q. In the back room?
A. Back in the rear of the hall 'vay, the stairway.
Q. Did you see m1y evidence of burned merchandise there?
A. I did not.
(~. Did you look for it~
A. No, I did not look particularly for them.
J\IIr. Jones: 1\tfay I put Mr. Donnelly on for a. moment. I
summoned him this morning. I can put him on if you perit me to do so. It is a little irregular.
~

J. H. DONNELLY,
having been first duly sworn, testified on behalf
of the plaintiff as follows:

page 148

Examined bv 1\fr. Jones:
Q. You are the Assistant Fire Chief here, I believe1
.A. ·Yes, sir.
Q. Ho'v long• have you been Assistant Chief, J\IIr. Donnelly¥
A. Since 1921.
Q. Yon responded to the call for this fire in 1\fr. Stieffens
place on September 26. 1927?
A. Yes, sir.
Q. IIow did you enter the house to get at that fire?
.A. vVe went to the house and I taken a line of hose up the
alley. There is a back door tl1ere and a. window. That
house is about twenty feet front, I think. It goes back about
sxty feet and there is a. door, a cut-off. vVe went through that
windo'v 'vith the line, the first place I entered at, and then I
goes on in the back door and into the stairway. By that time
the fire had cat through that part1.tion and up the stairway,
so I taken a line, a chemical line through the third floor, got
the chemical working from the third floor to the second floor
down those steps and I killed the fire down the steps that
wa.y.
Q. Did you go in the room where the principal fire was
that morning?
A. ~Yes. sir.
. Q. Vva.s there much of a hole burned in tl1at floor~
A. Yes, sir.
page 149 ~ Q. How large 7
. A. I judge the hole ·was about three and onehalf feet, very nearly the length of the room. It might have
been more or less.

Equitable Fire· & ~Ia.rine Ins. Co. v. Stieffens.

115

Q. Was it a. pretty hot fire when it burned Y

A. Yes, sir, it was.
Q. From the nature of the fire, would it indicate anything
in this room 'vas burned other than the floor¥
A. The contents of it burned, sir.
Q. vVould the nature of the fire indicate to you tha.t that
room had inflammable contents in it?
A. Yes, sir, something in there that burned.
Q. Not just the floor didn't make that fire 7
A. Not all that heat, no, sir.
Q. Did you observe the debris down st.airs after the floor
had fallen in 1
A. Yes, sir, but I didn't take notice what was in it only
I wet it down.
Q. You didn't examine it to see wha.t was in itf
A. No, sir.
Q. Did you open up the front of the storeY
A. For ventilation, yes, sir.
Q. Why was that necessaryt
A. To get the smoke out.
Q. It was all filled with smoke?
page 150 }- .A. Yes.
Q. Any water in the store'
A. A little water come under one of the doors in the back.
Q. But the stock wasn't wet~
A. No, sir, wasn't no water used on this side of the partition ·whatever. If any water come through, it came through
nndernea th the door.
Q. The fire was pretty well out when you left, of course?
A. Yes, sir.
Q. And everything wetted down?
A. Yes, sir.
·
Q. Do you lmo'v Mr. Lee J. Harris?
A. ·Yes, sir.
.
Q. Was ~ir. Harris there that morning before you left?
A. ~ir. Harris c·ame there before we left.
(J . .A.n.d you saw him there that morning·f
·
A. I sa'v him there but don't know what he was doing.
Q. Did h~ ask you anything about the :fire?
A. He asked me was there a hot fire or something.
Q. Was it a hot fire~
A. Pretty warm.
Q. Did you make any estimate of the loss or did you have
any information upon which you based the fire loss there of
stock?
...~. All I could base it on was this: I asked ¥r. Stieffens
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the next :morning what :ile valued the stock in the
stock room at and he said he didn't know exactly-from $600 on up. He said ·God knows
what he had in there. He '".ras all excited, so I looked the
place over then and on my report to Joseph Button, Commissioner of Insurance-! think I have got it here. Did I lose
that thing now~
Q. Did you make some report of loss of stock? . ·
A. I made a report to Joseph Button.
Q. That was based on what he said there that morningY
A. ·Yes, sir.
Q. When these gentlemen talked to you about this :fire, do
you remember talking with ~fr. Cornelius and Mr. Selden
heret·
A. Yes, sir.
Q. Did you give them the same information that you have
.
given us here todayl
A. I gave them the same information that I gave Joseph
Button, the same as I gave. you.
Q. To them?
A. Yes, sir, taking if right off the log.
Q. And that 'vas the log which 'vas made after the return
from the fire as to what the man said f
A. Yes.

page 151

~

No Cross Examination.
page 152

~

JOHN G. BRUCE,
having been first duly sworn, testified on behalf
of the defendant as follows:

Examined ·by Mr. Taylor:
Q. Your name is John G. Bruce, is it notY
A. ·Yes, sir.
Q. You are an adjuster in the employ of what company?
A. Southern Adjustment Bureau.
·
·
Q. How long have you occupied that position 1 .
A~ I have been with the Southern Adjustment Bureau about
seven years.
'
Q. Did you have any connection 'vith the adjustm~nt of
the :fire loss sustained by }Ir. Stieffens in September, 19277
A. I did not personally but our office did.
Q. In regard to the adjustment Y.
A. The last fire ?
Q. Yes?
A. Yes, s~r, I was the adjuster. .
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Q. What was your connection with the matterY
A. I was representing the company that had the policy on
the stock.
Q. Did you make an examination of the fire Y
A.· ·Yes, sir, I did.
Q. What did you do in connection with that examination f
A. Well, I had the adjustment of the stock and some furniture that was insured under another set of policies and also
a policy on store fixtures and I don't remember which mat.
ter I took up first, but on my first visit I suggested
page 153 ~ to 1\{r. Stieffens that before we went into the stock
adjustment it 'vould be necessary for him to
make an inventory of the stock that was there and he promised
me that he ·,vould do t}lat and then I later, on.
another trip, when I was notified that he had finished his inventory, I came back and took the matter up with him further. At that last trip he had his inventory and I checked
it over and satisfied myself tha.t the inventory was all right
and also looked a.t h!s books and other papers that he had,
anything he thought \vould be helpful, and reached the conclusion as to wha.t I thought the approximate loss was and I
found, after discussing it with Mr. Stieffens, that we were so
far apart in our ideas as to \vha.t was the actual loss that I
just concluded tha.t it wasn't .worth while to go into any
lengthy argument about it, and I simply suggested to him that
we go into an appraisal under the policy.
Q. That was done, was it notf
A. That was done.
Q. On the occasion of these visits to ltir. Stieffens' place
of business, did you examine what has been kno'vn as the stock
room up stairs?
'
A. Yes, sir, I did.
Q. What did you find in connection \vith that room?
A. I found tha.t that room-I would say as to its size it was
just an ordinary room. I couldn't give an accurate measurement because I didn't. measure it, but I \Vould say that
the room was about twelve by hvelve or some such
page f54 ~ matter. I recall that the floor in part of that room
· was burned through.
·
(~. About how much was burned through, do you recall Y
A. I 'vould say there was a space about the length of the
room and probably about three feet or three and a half feet
wide or something like that. The joists, as I recall, were
still there,-some of the joists were there, but the floor had
been burned and you could look through and see down below.
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Q. 'The remainder of the floor remained intact?
A. The remainder of the floor, yes, sir.
Q. Did the remainder of the floor give any indication of
fire?
A. The floor, as I recall, was there. To 'vhat extent it wa.s
burned, I couldn't say, but I do remember that there was no
evidence of stock in that room and there was, however, some
furniture oyer on the side ·where the floor was apparently
good.
Q. No evidence of stock?
A. No evidence of any stock at all.
Q. But there wa.s some furniture 1
A. There was some furniture.
Q. Did you make any examination of the debris~
A. ~es, sir, I did. I looked over the debris down stairs
and I think there was a. pile outside the door too.
Q. Had the debris been removed from the point
page 155 ~ right under the burned portion of the second floor
when you :first saw it?
A. \Vhen I first sa.w it I don't think that any debris had
been moved to speak of. I remember there ""'as pile underneath this stock room and whatever was up stairs had fallen
through.
Q. Did you examine that pile of debris?
A. Yes, sir, I did.
Q. \Vhat did you find in it f
A. I found very little evidence of any stock there. I don't
recall any stock to speak of. There may have been a box or
two there but most of it was simply 'vood and plastering
and,just an accumulation there that had probably fallen from
above.
Q. Any furniture?
A. And furniture, yes, sir. There was furniture in this
rear room. He l1ad furniture stored back there and there was
a part of that burned, too.
Q. \Vhat do you recall in the 'vay of stock or any containers of stock that you found in that pile?
A. Well, there may have been a box or two of various
things but no evidence of any quantity of stock there at all.
Q. What did you tell Mr. Stieffens to do with tha.t debris?
A. I told him not to thro'v any of it away, to keep it there.
A. And you came to the conclusion that· you couldn't agree
upon an adjustment with ~fr. Stieffens ~
page 156 ~ A. Yes, sir, I could sec our ideas "rere so far
apart. We usually, w·hen we can't get together,

a
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simply go into an appraisal and let the matter be decided
that way and that is wha.t was done in this case.
Q. The company, I believe, selected ~fr. Selden?
A. The company selected 1\IIr. E. H. Selden, yes, sir.
Q. J\fr. Selden has clone 'vork in fire appraisals, has he not?
A. Yes, sir, Mr. Selden has done work for us ·on several oecasions
Q.. Mr.. Selden says he has represented or has been appointed by the assured on various occasions. He has beeu
appointed also by the companies, has he not 1
A. That is correct, yes, sir.
Q. What was the occasion prompting the selection of Mr.
Selden as an appraiser?
A. Do you mean what is the reason for it?
.Q. Yes?
A. Well, because we have the utmost confidence in Mr. Selden as to his ability and integrity and that is the reason that
we selected him.
Q. Has he any connection with your company 7
A. No, sir, he has no connection whatsoever with our compan~r

page 157}

CROSS E·XAJ\fiNATION.

Bv Mr. Jones :
..Q. You say the reason for it is that he had served you and
you had always found him satisfactory 1
A. Yes, sir, always has been satisfactory.
Q. I·Iis appraisements have been entirely s.atisfactory to the
COII~pany or you "Tould l1a.ve discontinued employing him?
A. Yes, sir, if he wasn't satisfactory, his work. unsatisfactory in any 'vay, we 'vouldn 't have employed him.
Q. He had been satisfactory in the employ of your adjustment bureau h1 fifty appraisals in the last five years?
A. I couldn't say the number of appraisements.
Q. You think l1e is certainly correct about the numbers?
A. Mr. Selden would prohbly have a better idea than I
would.
Q. You 'vouldn 't undertake to contradict him?
A.· I woulclu 't undertake to contradict him, no.
Q. In this pile of dehris there, the morning after the fire,
you say there 'vere some containers there that appeared to
be partilly burned that were right on this pile; is that cor·
reet?
A. I say I saw very little evidence of any 'stock.
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Q. I heard 'vha.t you said, but you should you saw some
containers. What were they!
A. I don't recall what they were, sir. I do remember
there was a possibility, I "\\rill say, that there were a few evidences of stock there but what it waspage 158 ~ ~- The evidences that remained there were few,
but there were some evidences of stock~
A. I wouldn't say there wasn't.
·
Q. You wouldn't say there wasn't. You said there. were
some containers there and evidences of stock. Is that what
y'ou say~
A. If there was, there was very little evidence.
Q; You wouldn't expect very much if it had burned to the
extent that it had dropped dowu, would you?
A; I would think in a case of that kind there certainly would
have been a good deal of evidenc.e if Mr. Stieffens had been
correct in his idea. as to what the stock was up in that room. ·
Q. He hadn't told you that morning what his stock was in
that room?
A. Which morning?
Q. The first morning you were there 7
A. I don't remember. I can't remember exactly just what
stage of my visit we discussed that.
Q. Was it the second visit he gave you the inventory and
told you what 'vas in the stock room that you were somewhat
shoc.ked to learn his claim of loss was so large and found
yourselves so far apart Y
A. It probably was.
Q. That was the second timeT
A.· It probably was.
page 159 ~ Q. Did you find any cigarette holders burned
or remnants of pipes in that pile?
A. No, sir, I don't recall any.
Q. Did you dig in the pile at all ~
A. I don't know that I dug all through the pile
Q. Did you did into it at all?
A. Yes, sir, I examined the pile.
Q. There wasn't any doubt in your mind that morning that
some stock. had been burned as a part o.f that debris Y
A. After l\fr. Stieffeus had told me that he had stock up in
that room, I would not have contradicted him that there was
no stock there at all.
Q. You were there for the purpose of getting information,
weren't you Y
A. ·Yes, sir.
Q. And here was a pile which was the residue of a fire and
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there were evidences there that indicated to you that s_tock
or something had burned more than just boards, wasu 't there Y
A. If there was, there was very little evidence of it.
Q. You wouldn't expect a great deal after things were
burned up, would you¥
A. I 'vould expect to see evidence of cans of tobacco or any
ca·ndies of tobacco. I remember his saying there was some
of that stock up there.
Q. You didn't go all through the pile, did you Y
A. No, I didn't go all through the pile. I
page 160 ~ didn't pick it all to pieces.
Q. wpat other debris was there from any fire Y
A. There ·was ·some fun1iture back there burned too.
Q. Not above this hole, 'vas it?
A. The furniture wa.s packed pretty tightly back there in
that rear room.
·
' Q. In another roomY
A. In the room that was in the rear of the main store.
Q. That was on tlie ground floor 7
A. On the ground floor.
Q. That had been on fire Y .
A. That had been on fire too.
Q. But this debris hadn't fallen down on that furnture,
had itT
A. Well, the stock room was almost directly over the first
part of that rear room that you came to.
Q. But the main portion of the stuff that burned in the
rear room on the first floor that you speak of was away from
this pile of debris which had come through this orifice in the
second floor Y
A. Yes, that is right.
· Q. And in this pile of debris-how large a pile was it Y
A. Well, it is pretty hard to be accurate about those things
but I would think Mr. ·Selden had it about right when he said
about the size of these two desks,_ probably about two or three
feet high.
page 161 ~ Q. That was the pile that you examined there
that morning?
.
A. :Yes, sir.
Q. The first morning~
A. ·Yes, sir.
Q. You don't think for a moment that could have been made
by thirty feet of flooring and a few joists, do you 7
A. I don't know. The way that building 'vas burned, it
looked like mostly plaster and wood there.
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Q. Could it make a -pile that high, that amount of material f
You didn't really dig Into that pi.le very much that morning7
A. I wouldn't call that a very large pile, ~fr. Jones.
Q No, not as large as some p]es and yet larger than others 7
A. Correct.
Q. And you didn't dig into it to any extent that morning?
A. No, sir.
RE-DIRE0T

EXA~IINATION.

By Mr. Taylor:
Q. There wa.s evidence of other burn~d material in that
pile of dehris Y
A. Yes.
Q. What did that consist of~
A. 1v[y re~ollection of it "ra.s that it looked like a lot of
burned ~·onglomerated stuff there of plaster and wood and
probably some few pieces of furniture that had come from
the stuff in the back there but very little evidence
page 162 ~ of any stock there.
~fr.

Taylor: That is all.
P. V. STIEFFENS,
recalled in rebuttal, testified as follows :

]1xamined by 1\fr. Jones:
Q. vVhat time of day was it that ~fr. Bruce first came to
your place, J\.fr. Stieffens f
A. I think it. w·as the next morning between 10 :30 to 11
o~ook

·

Q. You showed him this pile of debris below the room, did
you?
A. Yes, sir.
Q. Did you make any examination of it?
A. It 'Yas so dark to make an examination of it. All the
electric lights were off and you couldn't see nothing. All
the 'vires and everything 'vas burned up. There were no
lights there to see anything.
Q. Did you move that?
. 1\{r. Taylor: Is this in rebuttal f This witness has testified
to every bit of this before in direct examination.
The Court: He has not as to the last question.
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page 163 } By Mr.. Jones:
··
Q. Was this debris which was below this opening a part of the debris which you moved into the back yard 7
.A. Yes, sir.
The Court: He testified about that.
By Mr. Jones:
Q. When these gentlemen were there, Mr. Cornelius and
.Mr. Selden, went out there-I may have asked this question;
if so, it may be objected to-and came back, did they tell you
of any statement that the fire chief had made to them?
A. Yes, sir.
Q. Did they then make any further examination of your
books or ask you any further questions as to your loss~
A. Only one made any examination of the books or invoices
or anything was Mr. Bruce, the only one that did.
The Court: He testified in chief about that.
By Mr. Jones :
Q. They asked you no further questions after coming back
from tl1e fire chief?
A. No, sir.
Mr. Jones: That is our case.
For the purpose of identification and in pursuance of a
stipulation between counsel, th!s transcript of evidence is
signed by Allan D. Jones, counsel for P. V. ~Stie:ffens and W.
B. Colonna of counsel for Equitable Fire & ~Iarine Ins. Co.
of Providence, R. I.
~

The Original exhibits mentioned in the evidence
hereinbefore certified, in accordance with the
stipulation of Counsel for the parties to this cause, are certified with this transcript of record and are identified by endosement thereon, designating each of said exhibts and
signed by the clerk of the said Circuit Court, viz:
page 165

Exhibits A, B, C, D, E, F, G, H, I, J and K.
State of Virginia,
City of Newport News, to-wit:
I, R. E. Marable, Clerk of the Circuit Court for the City of
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Newport News, in the State of Virginia, hereby certify that
the foregoing is a true and correct transcript of so much of
the record and proc.eedings as are required by law to be copied
and so much thereof as was required to be copied by the parties hereto, by counsel, in writing, (the original exhibits filed
with the evidence taken herein be transmitted with this. transcript) in a certain suit in chancery lately pending in said
Court, wherein P. V. Steiffens 'vas Complainant and Euitable
Fire & Marine Insurance Company of Providence, R. I. was
defendant. I further certify that notice of the application
for this transcript of record has been given as the la'v directs and that said notice has been filed in the clerk's office
of said Court with the papers in said cause. Given under my
hand this 22nd day of June, in the year, 1929.
R. E. MARABLE, Clerk.
Fee of clerk of Circuit Court of NewJ>ort News, Va.,
Binding this record
Total

$13.50
.75
$14.25

A Copy-Teste:
H. STEWART JONES, C. C.
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