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IN THE

Supreme· Court of Appeals Of Virginia
AT RICI-IMOND.

NATIONAL BANK OF SUFFOLI{, Plaintiff in Error,
vs.
A~IERICAN

BANIC & TRUST COMPANY, Def.endant in
. Error.

To the Honorable Just·ices of the Suprmne Court of .Appeq,ls~

Your petitioner, National Bank of Suffolk, a national banking association, respectfully represents unto your Ifonors that
it is aggrieved by a. final judgment of the Circuit Court of
the City of Suffolk entered on the lOth day of June, 1932,
on a certain Notice of ~fotion then pending in the said Court
wherein American Bank & Trust Company was plaintiff and
the National Bank of Suffolk was defendant; the said order
of final judgment -assessing damages against the then defendant in the sum of $5,500.00, with interest at 6% from
July 11, 1930, until paid and costs. A copy of the Record
in this cause, together with all exhibits is handed up here'vith.
H.ISTOJtY OF THE .CASE.

Inasmuch as it must appear from the Recqrd that there
have been previous trials of this case in the lower court a
word of explanation is deemed essential.
The action was instituted by Notice of Motion returnable
in the Circuit Court of the City of Suffolk on the 25th day
of August, 1930. The grounds of defense were filed by the
defendant and there was thereafter a trial before a jury
with the Honorable B. D. White of the 28th Judicial Circuit
presiding in the place of Judge :1\IcLemore, who was disquali-
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!fied, he being the President of the defendant Bank. At the
conclusion of the plaintiff's testimony a motion by the defendant to strike the plaintiff's evidence was sustained, but notwithstanding the jury found a verdict for the plaintiff. This
verdict wa.s set aside and a trial de 1~ovo granted.
At the second trial before a jury I-Ionorable Do~ P. Halsey of the 6th Judicial Circuit presided under designation
from the Governor. At the conclusion of the evidence in
this trial there were motions to strike the evidence on the
part of both plaintiff and defendant and after extended argument the Court announced its opinion to strike the plaintiff's evidence. The jury, however, declined to find a verdict
in favor of the defendant and a mistrial was declared. Thereafter, by consent of counsel, a jury was waived and all matters of law and fact were submitted to the Court up·on the
evidence which had been taken at the second trial of the
cause. . The cause was then reargued upon this Record before Judge Hah:ey, whereupon the order of Final judgment
assessing damages against the defendant, of which complaint
is now made, was entered.
F.&CTS.
The National Bank of Suffolk is a National Banking Association situated on one of the corners of l\:fain Street and
W ashingi;on Square in the City of Suffolk, Virginia., its
'Cashier at the time of the occurrence hereinafter mentioned
was R. B: Hill.
The American Bank & Trust Company is a banking corporation organized under the laws of the State of Vir~inia,
and occupies a banking house directly across the street from
the National Bank of S'u:ffolk. Its Cashier at the time of
the occurrences to be related was E. E. Jones.
On or about April 2, 1930, R. B. Hill obtained a personal
loan of $5,500.00 from th~ American Bank & Trust Company,
giving as evidence thereof his note in a like sum, indorsed
by P . .S. Brinldey. This loan matured in 60 days from April
2, 1930 (see Exhibit 4), and went past due and unattended
to for several days.
On the 5th day of June, 1930, R. B. Ifill presented to the
.American Bank & Trust Company in payment of his personal
obligation his personal check for $5,530.68, drawn in favor of
the .American Bank & Trust Company upon his individual account at the National Bank of Suffolk. This check was for
the purpose of paying both principal and accrued interest
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upon his debt. The note evidencing the debt, indorsed by
Brinkley, was at that time delivered to him.

"\Vhen this check had been cleared between the American
Bank & Trust Company, the pa.yee, and the National Bank
of Suffolk, on whorri it was drawn, it came to the attention
of ~Ir. ·;voolford, the Vice-President of the National Bank
of Suffolk, that R.. B. Hill had no funds to his credit with
which to meet the check and after negotiations between Woolford and Jones, the Cashier of the American Bank & Trust
Company, this dishonored check was returned to the American Bank & Trust Company under such circumstances that
lVIr. Jones, the Cashier, testified:
''I told him to send it back to get the money f-or it. Every
clerk in the National Bank of Suffolk and every clerk in the
American Bank & Trust Company that handled the clearings, of which there were several in each bank, kne'v exactly
what had happened."
At this point it is perfectly obvious that ~1:r. Jones, the
.Cashier of the American Bank & Trust Company, acting for
his institution, knew that R. B. Hill. Cashier of the National
Bank of Suffolk was personally hard pressed financially and
could ~ 1 ot pay hiR individual oblig·ations, but was resorting
to issuing bad checks purporting to be drawn upon his individual account in tl1e Bank of which he was Cashier.
Immediately following the disclosure above mentioned the
American Bank & Trust Company dispatched a Clerk to Mr.
Hill's home where he was then confined with illness a11d obtained from him a DE;\W note upon a collateral form payable
5 days after date (exhibit 5) and also obtained from him the
$5,500.00 note indorsed by P. S. Brinkley, dated April 2,
1930, which it held as collateral thereto.
The National Bank of Suffolk kept some of its funds on
deposit with the .A.merican National Bank in the City of
Richmond and several of the senior officers of the National
Bank of Suffolk were vested with authority to sign checks
drawn upon the funds so deposited. Amongst them being
J. A. Vincent, assistant Cashier.
On the 11th day of J nne, 1930, at the maturity of Hill's
5-day collateral note, in his capacity as Cashier of the National Bank of Suffolk, but acting for his own benefit, he instructed one of the clerks-a Mr. Howell-to draw a check
upon the American National Bank of Richmond in favor of
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the .American Bank & Trust Company of Suffolk, for $5,500.00.
When this had been done Hill then presented the
. check to J. A. Vincent, Assistant Cashier, and required
him as an authorized officer to sign it. He did not
indicate to Vincent for what purpose the check 'vas
drawn and signed, but told him that.·he would be given
something to cover, or account for it later. Hill then took this
check which on its face was payable to the American Bank &
Trust Company (exhibit 1) and after banking hours, sought
Air. Jones, the Cashier of American Bank & Trust Co., and
delivered to him the check in question in payment of his
(Hill's) personal obligation for which he had given a dishonored check one week before. Hill at the same time gave
his personal check for a small amount to cover the accrued
interest. Jones accepted this check and again delivered to
Hill his principal note and the collateral.
It ~learly appears that the American Bank & Trust Company knew that Hill was producing a check drawn by the National Bank of Suffolk on its own funds and payable direct
to the American Bank & Trust Company in payment of Hill's
own personal debt. They knew that Hill was not the payee
of' that eheck, but that they themselves were the payees. They
knew that the name of llill appeared nowhere upon the face
of the check. They knew that the National Bank of Suffolk
was not indebted to the American Bank & Trust Company
and that the check presented by Hill, although representing funds owned by the National Bank of S'uffolk was being
used for Hill's own .private use and benefit.
On the following day, the 12~th of June, 1930, Mr. Woolford, the Vice-President, of the National Bank of .Suffolk,
discovered .that riill had caused this check payable to the
American Bank &. Trust Company to be issued and had attempted to apply it to the payment of his personal debt. He
thereupon notified the American National Bank of Rich-:
mond, upon whom the check was dra~, of the facts and
caused payment thereof to be stopped. The -check was then
returned by the Central National Bank of Richmond to which·.
it had been sent for collection by the American Bank & Trust
Company, a.nd the American Bank & Trust Company made
demand upon the National Bank of Suffolk for payment
thereof. After some negotiations between the two institutions, including a conference between ~:ir. Jones and Mr. Holland, representing the American Bank & Trust Company,
and Judge James L. lVIcLemore, the President of the N ational Bank of Suffolk, liability was denied on the part of the
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National Bank of Suffolk and this suit was instituted as·
hereinbefore related.
ASSIGNMENTS OF ERROR.
1. The decision and judgment of the Court is without evidence to support it.

2. It is contrary to the evidence.

3. It is contrary to the law.
4. The Court erred in not deciding for and entering final
judgment in favor of the defendant.

ARGUMENT.
The American Bank & Trust -Company claims to be entitled to recover on the theory that the transaction is governed hy the Negotiable Instrument law, and that when the
check was delivered to it by Hill, notwithstanding the fact
that it was not indorsed and not payable to bearer, but was
dra:wn payable directly to it, it became the holder in due
course and that none of the facts and circumstances surrounding the transaction either separately or in the aggregate are
of suf.fieient weight to show that the transaction on their
part was not in good faith.
It will be necessary a.t the outset to refer to some of the
provisions of the Negotiable Instrument law for the purpose
of showing the fallacy of this position. The pertinent sections are the following:
5614: "What constitutes a holder in due eourse.-A holder in due course is a. holder who has taken the instrument
under following conditions:

1. That it is complete and regular upon its face.
2. That he became the holder of it before it was overdue,
and without notice that it had been previously dishonored,
if such was the fact.
3. That he took it in good faith and for value.
4. That at the time it was negotiated to him he had no
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notice of any infirmity in the instrun1ent or defect in the title
of the person negotiating it.''
Section 5592 defines ''negotiation'' :
5592. "What con~titutes negotiation.-An instrument is
negotiated when it is transferred from one person to amolher
in su.ch 'manner as to cm1.stitute the transferee the holder
thereof. If pay{l)ble to bearer it is ne.qotiated by delivery; if
7Jayable to o1·der it is nel}otiated bJJ the indorsement of the
holder completed by deliverJJ.'' (Italics ours.)
Section 5578 defines ''delivery":
5578. ''Delivery; when effectual; when presumed.-Every
contract on a negotiable instrument is incompleted and recoverable until delivery of the instrument for the purpose
of giving e-ffeet thereto. A.s between inMnedia.te parties and
as regard a remote party other than a holder in due course
the delivery in order to be elfectual 1nust be 1nade either by
or u-nder the authorit:IJ of the party n~akin,q, drOIWin,q, accepting or indorsinq a.s the case maJ.J be, and in such case the
delivery may be shown to have been conditional or for a special purpose only and not for the purpose of transferring
the property in the instrument. But where the instrument
is in the hands of a holder in due course a valid delivery
thereof by all parties prior to him so as to make them liable
to him is conclusively presumed. And where the instrument
is no longer in the possession of a party whose signature appears thereon a valid and intentional delivery by him is presumed until the contrary is proved.'' (Italics ours.)
It is to be observed at the outset that the ·check fails to
measure up to the requirements in section 5592 which prescribes the manner in which transfer of negotiable paper may
be made. It was neither payable to bearer, nor was it indorsed. It was shnply issued as defined in section 5752.
Neither ·was it delivered as contemplated under the provisions of sootion 5578 because the check on its faee purported
to be a transaction between the immediate parties-the N ationa! Bank of Suffolk on the one side, and the American
Bank & Trust . Company on the other. It was not made by
or under the authority of the National Bank of Suffolk, who
was the party purporting to be the drthver thereof, and the
immediate inquiry raises the question whether the instrument was ever effective by delivery as against the National
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"Bank of Suffolk, and whether the lodg·ing of the check fraudulently obtained by Hill, but payable direct to the American
Bank & Trust Company and lodged with its officer Jones. constituted such a negotiation as to make the Ameri~an Bank
& Trust Company a holder in due course.
It is at all times to be borne in mind in this connection
tha.t this action is between the payor and the payee of the
check. They are the immediate parties on the face of the
transaction and Hill's connection there,vith in his personal
capacity is not indicated by a reference to the papers.
T-his Court has apparently never decided directly that a
payee of a negotiable instrument is not a holder in due course
under the Negotiable Instrument law, but in several cases
the question was necessarily involved and the negative view
was essential to the conclusion. at which the Court arrived.
(Chase db Co. vs. Norfolk National Bank, etc., 151 Va. 1040;
Sta.te Bank, etc., vs. PaJJne, 156 Va., p. 837, 159 S'. E. 163.)
· In this c-ountry generally there is a ·considerable conflict
of authority on the point, 'vhich is treated in annotations
found in 15 A. L. R. 437; 21 A. L. R. 1365; 26 A. L. R. 769;
32 A. L. R. 289; 68 A. L. R. 962. One of the most interesting notes is that contained in 32 A. L. R., beginning
.at page 289. After a review of the cases the annotator arrives at a. conclusion which he states thus (page 296):
"It thus appears that, prior to the Neg-otiable· Instruments
.Acts, the protection afforded the payee of a negotiable instrument was not uniformly attributed to the law of negotiable instruments. According to the weight of authority
among the American cases, this protection was based upon
the principles of estoppel. In other words, general common
law principles operated to protect the payee of a negotiable
instrument under certain conditions. The question, therefore, is not whether a rule of the law merchant-that in a
majority of American jurisdictions, at least, was non-existent,-is changed by the Negotiable Instruments Act, but
whether the act is exclusive, and precludes the operation of
a common-law principle that, prior to the act, operated without reference to the neg·otiable character of the instrument,
and protected the payee of neg-otia.ble and non-negotiable int5truments alike.
''Before approaching the language of the act itself to determine the question, it will be helpful to get some theories
of the bona fide holder of the law merchant. In an article
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on the 'Origins and Early History of Negotiable Instruments', by W. S. I-Ioldsworth, in 31 Law Quarterly Review,
at page 12 the characteristic f·eatures of Negotiability in our
modern la~ are stated to be three in number, viz: (a) Negotiable instruments are transferable by delivery if made
payable to bearer, or by indorsement and delivery if made
payable to order; and the transferee to whom they have
been thus delivered can sue upon them in his own name; (b)
consideration is presumed ; (c) a transferee who takes one
of these instruments in good faith and for value acquires a
good title, even though his transferrer had a defective title,
or no title at all In the present annotation we are concerned
onlv with the third of the a.bove characteristics. The question is whether the payee named in the instrument may come
wit~in the provision. Randolph on Commercial Paper, Vol.
1, paragraph 14, discusses the ·terms 'holder' and 'bona fide
holder for value', as follows:
'' 'One who rightfully receives a bill or note either by original delivery or subsequent transfer is termed ~he holder. If
the transfer. is made before the maturity of the paper, for
valuable consideration, to a purchaser having no notice of
defenses that existed between the orignal p~rties, or have
subsequently arisen, such holder is called a bona fide holder
for value'. As such. he takes the instrument free from defenses which were available against his immediate indorser,
or prior parties.' ''
· ''But statements e::uch as the foregoing requiring a transfer in order to -create a bona fide holder, are not as conclu~
sive on this question as the general assumption of all treatisse
on negotiable instruments. The inevitable concl'USion from
oo e~ination o.f all these sources is that a transfer in one
of the methods specified is necessary to create the bona fide
holder of the law mm·chant. Speaking of the contract existing between the maker and the payee, and this in a case in
which it wa~ claimed the payee was -a bona fide holder, the
court in HerdmUIIt vs. Wheeler (1902), 1 K. B. (Eng.) ~361,
5 B. R. C. 651, s~ys: 'The contract between the payee and
the maker, though no doubt it has some incidents, such, for
instance, as days of grace, written into it by the law merchant, yet is governed more by the ordinary law of contracts
than by the law merchant, and in particular, that the element of negotiability in no way enters into the contract between maker and payee.' This is the theory also of the
Supreme Court of the United States in ..tl.rmstron,q vs. Ameri-
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cf111. Exch. Bank {1889), 133 U. S. 433, 33 L. Ed. 747, 10 Sup.
Ct. Rep. 450, when it says, at page 460, of the opinion in
that ease, that 'there is no question· of negotiability, because
the suit is brought by the original payee.' ''
''These and other. references that can readily be found
show that it was only the transferee from the ori,qinal payee
or subsequent holder who could be a bona {ide holder under
the latw of negotiable in-Bt·ruments. And this theory has been
carried .into the Negotiable Instruments Act. The first de·
livery of an instrument complete in form to the person who
takes it as a holder is an issuance. Paragraph 191. It is
negotiated when it i·s transferred fron1 one person to another,
'in such manner' as to constitute the transferee the holder
thereof. Paragraph 30. The 'manner' in which the transfer is effected is defined in the next sentence of this section
as follows: 'If payable to bearer, it is negotiated by delivery; if payable to order, it is negotiated by the indorsement
of the holder, completed by delivery.' "
''That a transfer of the instrun1ent is necessary to constitute a holder in due course under the act is the theory of the
Supreme· Court of Oreg·on in Bo;nk of Gresham vs. Walch
(1915), 76 Or. 272, 147 Pac. 534, the case which is overruled
by the decision in the reported case (Arnerican Nat. Batnk
vs. Kerley, ante, 262). In the former case, the court says:
'The plaintiff Bank is the original payee named in the note
sued on. It has never been indorsed or transferred. Plaintiff is not .a holder thereof in due course within the meaning
of the ~tatute.' "
"The courts holding that the payee may be a holder in due
course under the Negotiable Instruments Act admit that there
must be a 'negotiation' of the instrument, but it is claimed
that the delivery by the person who has procured the instrument, to the payee, constitutes such negotiation. Not only
is this conclusion not warranted· by the language of Paragraph 30, but the error more clearly appears under Paragraph 191, which defines the first delivery of an instrument
complete in form, to the person who takes it as a holder, as
an issuance. It may be admitted that the first delivery of a
negotiable instrument has been referred to as a 'negotiation' ; that use of the term is not permissible under the N egotiable Instruments Act, which defines the first delivery of
the instrument as the 'issuance' thereof.
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·"One ~f the main arguments relied upon by the courts
which hold that the payee may be a holder in due co.urse under the Negotiable Instruments Act is tl1e assumption, that
unless the payee can recover on such a theory, the defense
set up is available ag·ainst him. That this is so is undoubtedly true according- to the weight of authority, if not according to the uniform rule as to the defense of alteration, such
as was involved in Sn.yder vs. 1l1cEwe1~ (1923), .... Tenn.
. . . . , 256 S. W. 434, supra. And it is true in a fe'v jurisdictions as to defenses other than alterations. But, according·
to the great weight of authority, as to defenses other than
alteration, the payee may be protected on general principles
of law applicable alike to negotiable and non-negotiable instruments.
''To summarize: The la'v of negotiable instruments was
created for the purpose of g-iving to such instruments characteristics which were not possessed by instruments generally. The general law, however, protected an innocent
payee or obligee, even of a non-negotiable instrument, under
certain circumstances. Under like circumstances the payee
of a negotiable. instrument was protected, but this was not
by virtue of any principle of neg·otiable instrument law, but
by virtue of a general law applicable alike to negotiable
'and non-negotiable instruments. Where, however, a transferee took the instrument under conditions constituting him
a bo'l't(], fide holder, he was given special protection by virtue
of the provisions of the Negotia.ble Instruments Law, different from that accorded on an assignee of a non-negotiable
contract. This was the bona. fide holder of the law merchant,
and this is now the holder in due course under the N egotiable Instruments Act.
·
· ''There was some doubt etXpressed in the early decisions
as to whether the Negotiable Instruments Act did not exclude
defenses based upon the la.w generaHy, apart from the provisions of the act. This doubt arose chiefly in cases concerned with the filling of blanks. The same question would
seem to arise under Paragraph 28, relating to the defense
of failure of consideration. While this question of the exclusiveness of the acts has not been wholly settled, it seems
clear that it should not be held exclusive; but the original
parties to the contract should have the same- rights, defenses
and remedies as if the instrument were non-negotiable. That
the act does not exclude defenses applicable to non-negotiable instruntents seems to be supported by Pargaraph 58,
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providing that in the hands of any othe·r than a holder in due
course a. negotiable instrument is subject to the same defense
as if it were non-negotiable. This would seem to be unquestionable a.s to defenses other than those specifically ~ov
ered in the act itself, such as those mentioned in Para~~~s.
14 and 28.
"vVhen, therefore, the action is by the payee, his right
of recovery should be tested by the la.w applicable alike to
negotiable and non-negotiable instruments."
t
The· position of counsel in the case of Jones vs. Waring,
et al., 68 A. L. R., p. 944, decided by the English House of
Lords is stated as follows (p. 948):
·

''A bill of exchange has two phases: first, issue, and, secondly, neg·otiatiou. 'Issue' is defined as meaning 'the first
delivery of a bill • * $ complete in form, to a person who
takes it as a holder'. When the bill is issued and gets into
the hands of the payee it can then be negotiated, and a holder
in due course is a person to whom the bill has been negotiated.''
And this vie-w was fully sustained in the several opinions
of Viscount. Cave, Lord Chancellor, and the concurring opinions of the several Lords participating therein. It is submitted, therefore, that ordinarily as be-tween the payor and
the payee the rules to be applied are and should be those
prevailing with respect to common law contracts, namely,
that 'vherever facts and circumstances are sufficient to put
a reasonably prudent person on inquiry and such inquiry if
diligently followed up would disclose the true situation, the
party upon whom the duty rests is chargeable with everything· 'vhich would have been discovered thereby had the inquiry .been pursued. And this principle was squarely presented and followed in Chase vs. Nor folk National Book, etc.,
151 Va. 1040, of which more hereafter.
It is also pertinent to note that in State Bank, etc., vs.
PO!!Jne, su,pra, certain notes had been left by a customer with
the Cashier of a bank to be filled in from time to time as
the customer's needs demanded, and discounted as and when
necessary. Upon the failure· of the bank several years later.
it was disclosed that the Cashier had .filled in several such
notes, passed them for discount and appropriated the proeeeds. The bank as payee of these notes took the position
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as the American Bank & Trust Company does here, that it
was an innocent party in due course of such notes and that
the negligence of the defendant Payne in leaving the signed
notes with the Cashier rendered the maker liable thereon to
the bank.- The court said, however, speaking through Prentis,
Clllef Justice :
·
''The notes here involved were never negotiated to a holder
in due course. For this implies a completed note trCJJn.S/erred
to one thereto/or a stran,qer to .the tr®'£Saction." (Italics
ours.)
The case of Chase vs. Norfolk National Bank of Commerce
&J 7-'rusts, supra, is squarely in point, and a reference to the
briefs filed in that case on the part of the bank shows that
the bank relied for its position not only upon the doctrine
of estoppel, but also upon the view that under sections 5614
and 5618 of the Negotiable Instrument law the Bank was a
holder in due course, and as such there could be no recovery
against it. The Special Court of Appeals bases its opinion
entirely u,pon general principles of law and impliedly took
it as settled under the facts of that case, which are strikingly
similar to this, that as between the maker and payee the Negotiable Instrument law has no application. The view of
the spooial court in that case is wholly consonant with the
language of Judge Prentis in State Ba;nk vs. Payne, supra.
The similarity of facts in the Chase case is so marked that
. it is deemed advisable to set them forth at some length for
the convenience of the Court:

J. C. Custis was one of the managers of Chase & Company
and in charge of its banking operations. IQhase & Company
carried an account with the Norfolk National Bank of Commerce & Trusts, Norfolk, Virginia. It also carried an account with the National Bank of Rocky ]\fount, at Rocky
Mount, N. C. A check was drawn upon its account in the
National Bank of Rocky Mount payable, on its face to the
Norfolk National Bank of ·Commerce & Trusts, in a. sum of
$3,500.00. Custis, the manager, took this check to the Norfolk bank and deposited it to his individual credit and then
withdr:ew the funds.
The only difference between the Chase case and the instant case is that here payment of the check was stopped and
there the check had been paid and suit was brought for the
recovery of the proceeds. Here Ifill applied the check direct
in the payment of his own individual obligation, there Cus-

Nat. Bank of Suffolk v. American Bank & Tr. Co.

13

tis applied the check indirectly by having it deposited to his
individual account and drawing upon it. If the Norfolk N ational Bank of Commerce & Trusts did not become a holder
in due courso then under the facts of the instant case neither
did the American Bank & Trust Company. The pertinent
portion of the opinion of the Special Court of Appeals dealing "rith this question is as follows (P. 1051) .: _
"In Graham vs. Southin,gton- BQIJ~k and Trust Company,
99 Conn. 494, 121 Atl. 812 (1923}, it is stated in the syllabus:
'A check drawn upon one bank and payable to the order of
another, confers no authority upon the latter to pay the
amount of the check in cash to an agent of the·drawer; nor
does the mere possession of the check by the agent warrant
such payment.' In that case the court held that such a check
upon its face imported the ownership of the drawer in the
money represented by it, and the desire of the drawer that its
custodv should be transf-erred from the bank holding it to
the payee bank; that the form of the check did not warrant
the payee bank in supposing that the drawer intended the
check to be paid to the agent or to place him in possession
of the fund; if the drawer had so intended, the check would
have been made payable to the order of the agent, and there
would have been no need for the agency of the payee bank
in the transaction. The court adds : 'The use of the bank
as payee of the check indicated the drawer's intention to
lodge the money in its custody and place it under its control,
and nothing further was inferable from the language of the
check.' These observations consist with good law and are
consonant with sound sense.
"In Stainback vs. Bank of Vir,qinia., 11 Gratt. (52 Va.) 269,
Stainback, under a written power of attorney, was given authority to sign his principal's name to checks upon the Bank
of Virginia, and in the principal's name to make and endorse
negotiable notes and bills of exchange, payable to that bank.
:Under this power of attorney three bills of exchange were
drawn by Stainback upon one ·Claggett, of London, and, as
usual in his transactions, he endors·ed the bills in the name
of his principal by him as attorney. Such bills were frequently negotiated at the bank upon the credit of the principal, and were accepted and paid by the drawees. The
amount of the three bills in controversy were passed to the
individual credit of Stainback, and acceptance and payment
was subsequently refused by the drawee. Thereupon, the
bank sued the principal in assurnpsit on account of his en-
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dor~ement by attorney appearing ·npon the dr~f~~·
?;,he
jury, upon instructions given, found· ~or. th~ ,nla.rn~~ff .~ank;
and judgment·'·w~s· ·e:ntexed. ·a~<lord_i~g·lyk ·: 'f.~~l·~as.ei·,yas. reversed for·tbe refusal of the trial COl1rt t6 InStruct1 th,e·:~ury ...
that~·if theY..l:ielievecltha:Lthe-ag-en·t"in making''the• e.ndbrse~. ,··.~
mm{f was. not, acting hi tlH~ ·p-rFncip~l 's· bu'shi~ss,' ·but
the . ,
agent's OWR bene.nt., .then .tliev··shbuld fintf f(ir tl~e aefeiidan't;
.
as the' ppwer of~ atton1ey· did not autho.rize the .ag·ent. to enthel bill_s rot the ageiJ.f's. ac. dorse. the principal 's:.·lnltne·
commoda.tioft.; . T~ i's~ .p.~intBd ·out by _d;efeuda~t~ in·· er.ror in the.
instant case· that· ,Stainback, the. ag·eitt, '\\1'as .rnde~ted to .the
bank at the tiine the bills··were·discounted. The· decisfon Qr
the court, ho,vever; was 'iiot restecl·tipon_tl1at fa~t. ~The court
says : 'In every ·stage of. .tJ~e ptoceeding 'with ''vhicl1 Jhe hank·
was ~connected~ "it
pcrfectJy aiJpai·ent' th·a;t ··tli~ busin.ess'
of tlle__agent, ana. not of the~ princripa.I, wa.s · to be . promqJed.'
'1:he ~otu;t further holds:· ·'It will·not
to ·say tha.f'the~agenf- · ·
.mig-lit,..9.Y a\~:erfain dispositio~i"'of -the; 'pro~eeds, lntv~ _ind.~m.:.. · · ·
nified )lJs principal; and that ·the 'bank ·co-uld 'not "knn'v that
l1e wouldc__npt do· so. Tbe· a;J.Jswer~is"·nbvi:oits, that
pro~.
ceeds~.ot"tbe bills :\\1ere at once applied
bis'
'benefit. 011
the boo~~c: ~f•• t}1.p )Jan~; 'with ~ts fu~l ~rno\v~~~ge· ~P4. c~n~~:n~:
If the possithhty;:that. an agent may 1ndemnrfy Ius prinCipal
- a~ainst abus'e· ~~·.:P?,~el~;.~ay be. rel~ed· on t~ ~~Ii~ th~ pri~:
mpal, the pra.et~caJ·-and . beJ1,efiCial effects of· ~1.1l1rtations m
powers will be de'sfr.oyedr for in every~ca.s~ .tlie' a,gent maY,
pgssJbly indemnify nis: ]lri~~i-pal a~·ainst such abus_ef' .· :

for.
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~'~':Eli<* recent case of EmyiTe T·rust Company
C~Ti(J/Ji:··
214 U. S! 473, 47 S'. Ct. 661;--7U.·. IC Ea. 1158, was decided by.
th~. -~upte!il\~ Court in a s.uccin~~1 :~nd -~~disive op~nion. This
op~~·~?n~:.a.ppears, transcribed rn f.!lll,. ,~P. Ju~ge Campb~ll '~.
opn11on 1n ·Co<;lce's A.dmr. vs. Loyall, :supt·a. Cahan, Sr~, -~
r. Ca.nf\dia~c~ la.~rro/, of wealth· ·and dist.~~cpi.o?',.. g.~v~ powers of.
a.ttp~ne-y te·~}lS··8'9!1, Cahan, Jr.; authonz:tng·lum:·to' draw upon
·- ., t!re~p(!corints- of.. _t~~. fa~her in the Bank bf~fontreal and 'the
<uu~;antr- Trus.t. :QOI)Jpa.ny, of New York;· ·These powers, says
th~ ~~~t~~,. ~~_re;'.' ~~I\~ra~, and with. n.o··ql1a~i~ca~~o:n. ·a.s."to the
pur~¥¥!· for wlnch )~ch checks mrght be·_~ra.\\~'.: These·
pow~~,-In.-fact;. ~oushhrted the son the altere.riO of th~ father
and ~li~~zed him -to i(~·: anything in all' respect'S' in ·colinec-·
tion '\~·-t}le rful!-ds·§:f ·tl~9-,·father in these twu-a·epqs!tor~~s,. ...
that the ·Wh.er..Jumse,li'cou1d dD. These documents \vere·exe-.
cuted in ID16. ·: Beg-hining in~.J uly. of that year and from·"tliat·
time down~\'Octobet,~;~191B; '-t}}.e· son drew clr'eeks s'igned. w1th
the father's"ibtme bY. H~sel£' ·~i:S' aftorney ag;a.insf"his·fatlleY's·
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two accounts, seventeen payable to his own order, thre~ to the
order· of the Empire Trust Company, and deposited them to
his own private account with the latter Trust ~Company. The
funds thus to the account of the son were drawn· out by him
and applied to his own use. · The Em')Jire Trust -.company
had no lmowledge that the son 'vas mi~appropriating. his
father's money =and_ no notice other tha'.!i that giveri "by the
form of the .. ehec~s·. _ ·The court sa.ys: .' Th:e petitioner {Empire Trust Company) bad ·notice· that the- checks· were drawn
uprm the defendant's a.ccnuut, bu,t they were. .drawn in-pursuance of an unlimited" Rl,ltllority. We do not 'perceive On what
gronnd thei· petition~ I-;.: ~·ould be held ·bou~d ~to- assume that·
checks thus la~wfully drawn: wer~ 'r:equired to be held ·.Or used
for one purpose rather than- a11other ~ -~ ·~ · > He put his
deposits absolutely. into his.. son's po,ver, and the son, if ·.he
dre"~ currQ11(Jy,· .a~
might~_could do· with it as he saw fit:
The notice to .the·bank·was notice only of the relation of the ·
parties., · · , · - · · -· · ·
· · ·· ·
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''The court ·also alludes to the apparent acquiescence· of
the father" iii: tl1ese- tra.nsactions of ·the son. "Fo~r, in addition to what we have said.•..the transactions wenf on for ·over
two year~, ·:and the -petitic;n1er · _fairly·.-mighL.expee:f.the. ·respondent "to find out' hi a. month _oi; t~o.. ).f. anything··; was
wrong. .Oareful people gener~lly_ look .over their bank ·accounts ratheT freque.ntly.' . 'The law is well settled that a
princ~pal. \vho negle~ts to pl~01l}P~lY -disavow an act of the
agent, transcending· the 1atter's -~uthority, makes the act his
own, .and that such ratification ~s to .be presumed from the
a.bsence ()f. dissent. ?iedmont,_ etc., Con~pany·vs; Bu.cha;nd!n;
146 V,:'R. 617·,·
.131 S. E
. ,. .
·
..... .
-- .. 793.
.
~

'

~

''We perceiv{) no radical disagr.ee~enf by th~ high tribunal,
in its opinrori·iu th~ Cahan· Case. ·with the doctrines of the
Connecticut -and N ~w York .courts i.n. .the matter. of the_ au.:.
thority of 'the :a.g·ent o£- a corporation; to. acComplish their
deposit to his-.c].'edit'"'uhd.er· circml}lstances. which .are sufficient to impute~ not.i.ce to.'thc _corp-o_ration ··of ..tlie1r unauthorized misappropriatio11. The vital distinguishing· features behveeu that ·case and the instant c.ase are: two·-fold. . In .the c·ahan oa·se the agent had actui:ll authority to deal with the
principal's :funds 'as he chose; .he could piace tlieni all to liis
own credit in_ anv manner he .selected~ · Irr. the ~Cahan Case
the chooxs he mad_e- p_ayable to the. de.pqsitor- bank were' for
the transfer of. iu~d$ .oi.lh~·..pi:i~Qipal. f~om the drawee bank
~o a bank in which the· agent had his· individual account,· but
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the princip_al had no accmmt. The question. of notic~ to the
bank receiving a check payable to Itself for collectlon was
there presented in a very different aspect from the question
as presented here, excluding the inference naturally deducible
from the ·facts of the instant case.
''The liability of the ·bank in the instant common law case
is to ·be determined largely upon the la:w of agency as applied to the transactions of an agent with the depository bank
of the principal. Thoug·h, of course, the fiduciary character
of the agent's po~ition and the element of trusteeship are involved in the relation of principal and agent; and equitable
considera.tions are frequently given 'veight in sueh cases,
even in the common law court.
"In the instant case the teller of the trust company, who
received the deposit from Custis, was placed upon the stand
by the plaintiff as an adverse witness, but was asked very
few questions. He s-tated he was twenty-seven years old;
had been with the bank for two years, that he took the slip
and check from Custis and credited the amount to his personal account; he made no inquiry concerning the transaction and didn't question the check; had known 1\fr. Custis
since he .had been with the bank; kne'v him as the manager
for Chase and Company; and the one who made deposits. and
withdrawals for the plaintiffs; he couldn't recall that he had
·a preVious transaction anything like this with Custis. He
was not asked whether he examined the cheek and understood
its purport, or whether he merely noticed Custis' personal
endorsement of the check and nothing more. The check was
evidently passed on to the collection department, endorsed
by the bank and transmitted for collection. It is shown that
ip order to draw funds to the credit of Chase and -Company
from the N orfol!k bank, the custom was for both Hopkins and
Custis to sign the checks. It is not shown that this applied
to checks upon the Rocky nfount bank. Presuming, therefore, that the name of Chase and Company was properly
signed to the check, it was on its face an order to the bank
to collect the amount from the Rocky l\Iount bank to be placed
to the credit of the account of Chase a.nd Company in the
Norfolk bank, with which it had kept its account for several ·
years. The check could not be made available for this or any
other purpose· without the endorsement' of the Norfolk bank.
When the bank endorsed it and so made it collectible, if the
proceeds were given to Custis or anyone else it was a diversion from the proper disposition of the fund, a.nd the bank
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remained liable to Chase and Company for the amount of the
as soon as the rooney came in the pos~ession of the bank
from the Rocky Mount ·bank, and upon a failure to pass the
proceeds to the account of Chase and Company. Whatever
may have been the authority of the bank to receive and pay
a check payable either to Hopkins or Custis individually,
and drawn in the name of Chase and Company, the paper
in question and its handling constituted a most striking departure from all previous dealings between the bank and Custis as the .manager or agent of 1Chase and Company. It was
not .within the apparent scope of any authority possessed
by ·Custis, and the suggestion of Custis that the fund in ·question be turned over to him by passing it to his personal account should have awakened distrust in the minds of the
bank's officers. By complying· with his request the bank
manifestly allowed him to exceed his authority and so participated in the diversion of funds tmder their control. · If Custis had presented the check to the Rocky ~Iount bank for payment ov~r the counter, that bank would naturally have refused payment until endorsed by the Norfolk ·bank. The endorsement of the Norfolk bank would have been a direction
to pay to Custis or to bearer, and \vould have· carried responsibility of the Norfolk bal)k. It is difficult for the court
to conceive why the bank allowed this transaction to take
place in the manner it did-unless, indeed, the bank's officers simply failed to ·examine and notice the plain purport
of the check. . E;verything on its face was in print, except
the date, the signature of Custis, to the name of Chase &
Company, and the name of the payee. These few written portions were thereby rendered more prominent. There is nothing in the record to justify a finding that Custis had such a.nthority to deal with the funds ·of Chase and Company as was
conferred by the powers of attorney in some of the cases referred to herein, where the agent was empowered to deal with
the monies of the principal in all respects, and entrusted with
the same control over them as possessed by the principal.
.As manager of the corporation's business he was empowered
to collect, use and disburse the corporate funds in the corporate name for corporate purposes in the business of the
corporation. He was not authorized to put the corporate funds
in his own pocket and use them at will.''

~heck

The above case is not only convincing and conclusive au- .
thority on the point that the payee under the circumstances
of this case is not a holder in due course, but is equally con~lusive and convincing upon the question of notice to ..A.meri-
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can Bank & Trust Company of the lack of authority on the
part of Cashier Hill.
Aside from the preceding argument the ~acts of this cas.e
are such as to impute to E. E. '"Tones, Cashier of the American Bank & Trust Company notice of the character of the
transaction and the lack of authority of R·. B. Hill to use
the funds of the National Bank of Suffolk for the payment
of his individual debt as a matter of la;w, whether the Neg·otiable~ Instrument Act be resorted to, or the rules of the
common law. For instance, in Bank of Occuq·uan vs. Damis,
155 Va., p. 642, 156 S. E., p. 367, the Court says ( (p. 368) :
''The acts and conduct of Barbee, who was agent of Davis, even though he transcended his authority in this particular instance, have been ratified by Davis, and he is bound
by the contract, which was made for his benefit and from
which he has been receiving the benedit (receiving interest)
since 1924.
''The conduct of Barbee, in carrying- on the irregular
transactions detailed in the evidence in this case, cannot be
imputed to the bank. The bank had no knowledge of these
things. The contracts of loans were being made for the
benefit of Davis and Barbee, and not for the benefit of the
bank. Under such circun1stances the knowledge and conduct of Barbee cannot he imputed to the bank.
"In case of Peo11le's Na-tional Bank vs. }!orris, 152 Va.
814, 148 S. E. 828, 830, this principle is repeated with approval: 'The truth is that where an agent, though ostensibly acting in the business of the- principal, is really committing a fraud, for his own benefit, he is acting outside of
the scope of his ag·ency, and it would therefore be most unjust to charge the principal with knowledge of it.' ''
Also Culpepper }lational Bank vs. Tidewater Improve- ·
1nen.t Company, 89 S. E., p. 118:
''The declaration, among other things, states tha.t on the
9th of August the Culpepper National Bank through its President and managing officer, S. Russell Smith, discounted the
note- so presented for discount by the plaintiff, the proceeds
of the discount being $1,980, but failed to place the proceeds
to the credit of the plaintiff, as it had agreed to do, but, on
the contrary, thereof, without the knowledge or authority of
the plaintiff, placed the proceeds to the credit of S. Russell
Smith individually, at his instance and request. Now, if the
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~vidence

sustains that statement, it would seem plain that
the Culpepper National Bank and ·S. Russell Smith agree!l
to perpetrate a fraud upon the Tidewater Improvement Co!Q7;
pany. It would amount to this: That the Culpepper· .~a.-:..
tional Bank and S. Russell Smith, conspiring to cheat the
Tidewater Improvement Company, together consummated
an act by which $1,980, was diverted from its lawful desti~::
tion by a breach of its agreement on the part of the bank ~d
a disregard of his duty upon the part of S. Russell Smith.
If these facts were sho'vn in evidence, we think they would
be sufficient to raise a joint promise, for the benefit of Tidewater Improvement Company, to restore to it that of which
by their united action it had been unlawfully deprived.
''But we do not think the evidence sustains the averment,
and it is hardly necessary to say that such an averment could
only be sustained by a clear preponderance of the proof. As
far as we are able to see, the transaction upon the part of
the Culpepper National Bank was the ordinary cas~ of a
note being brought to it- for discount, and the proceeds, by
direction of the· holder, placed to his credit. The only way
in which guilty knowledge can be brought home to the Culpepper National Bank is to impute to it what was known by
its president, S. Russell Smith.
"Upon this point Baker vs. Be'r-rJJ Hill Co., 112 Va.. 281,
71 S. E. 626, which involved the same bank and the same
president, is most instructive. It is there said tha.t:
'The general rule that knowledg·e of an agent acquired in
executing his agency is imputed to the principal, and charges
l1im with the lia-bilities which such knowledge imposes, has
no application to th•} case of an officer of a corp()ration who,
in an independent trausaction for his own benedit, seeks to
perpetrate a fraud on the corpora.tion as well as upon a third
person. In such case it is presumed that the officer did not
communicate his knowledge to the corporation, and the latter is not chargeable with constructive· notice thereof.'
''The opinion is supported by convincing reasoning and
by the great weig-ht of authority.''
Likewise, Peoples N a·tional Bank vs. Morris, 148 S. E.
828:
'' 1\forris cannot recover for another rea.son.

It is true
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that Davis was president of tile mercantile. company and
was at the same time cashier of the :First National Bank. If
we assume that he perpetrated a fraud upon Morris in the
collection of these advance rents, as to which we express. no
opinion, it does no.t follow that the First National Bank was
liable therefor, merely because he was its cashier.
''The general rule applicable thereto has been t.hrrs stated:

'The general rnle that a principal is bound by the knowledge
of his agent is. based on the ·principal of law, that it is the
agent's duty to communicate to his prin~ipal the knowledge
which he has respecting the subject-matter of negotiation,
and the presumption that he will perform that duty.' Distilled Spirits, 11 vVall356, 20 L. Ed. 167, Baker vs. Berry Hill
Co. 1 112 Va. 280, 71 S. E.; 626 L. R. A. 1917 F 303.
''This general and salutary rule is subject to certain equally
well established exceptions, as was observed by Judge Taft
in Thomson-Houston Electric· Co. vs. Ca'{!itol Electric Co.
(C. C. A.), 65 li,. 343:
'The truth is that where a.n· agent, though ostensibly acting in the business of the principal, is really committing a
fraud, for his own benefit, he is acting outside· of the scope
of his agency, and it would therefore be most unjust to charge
the pr~cipal with knowledge of it.'
"The reason for the rule favored by another able court is:
'It- has been suggested tha.t the true reason for the exception
is that an independent fraud committed by an agent on his
own account is beyond the scope of his employment, and
therefore, knowledge of it, as a. matter of law, cannot be imputed to the principal, and the principal cannot be held re.sponsible for it. On this view such a. fraud bears some
analogy to a tort wilfully committed by a servant for his own
purposes, and not a.s a means of performing the business entrusted to him by his master.' Allen vs. South. Boston R. Co. 7
150 Mass. 206, 22 N. E. 919, 5 L. R. A. 716, 15 Am. St. Rep.
185.

· "In Baker vs. Berry Hill Co., SU1Jra, this court said:
'Another instructive case in point is that of Brookhouse
vs. Union Pub. Co., 73 N. H. 368, 62. A. 219, A. L. R. A. (N ..
S. ) 993, 111 Am. S't. Rep. 623, 6 Ann. Cas. 675, to which
there is an extended note in the last named publication re-
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viewing a. gre.at number of decide<;l cases, the conclusion being that the exception to the broad proposition that notice
to the agent is notice to the principal, viz., where the knowledge is acquired by an officer of a corporation, while not
acting for the corporation, but while acting for himself, is
not imput~ble to the corporation, finds support in the decisions of the highest courts of England, the United States
courts, and the courts of twenty-seven States of the Union;
citing the cases.
'In Gunster vs. Scrooton Illwminatin_q Co., 181 Pa. 327, 37
A. 550, 59 Am. St. Rep. 650, the question is elaborately and
ably discussed, and a. number of the cases relied on by counsel for appellants to sustain their side of the question are
criticised.
'The opinion of this court in lllartin vs. South Salem Lan~
Go., 94 Va. 58, 26 S. E. 600, is in line with the long list
of cases to which the above cited belong, and says: A corporation is not affected by the knowledge of an agent, when
he himself contracts with it, or otherwi~e deals with in a
transaction in which his interests are opposed to the interests
of the company, for in such a transaction he could not repres~nt the company.'

A similar situation was before the Circuit Court of Appeals for the Fifth Circuit in Jl'irst Na-tional Bank vs. Rust,
257 Fed., p. 29 :
"The evidence developed that J. V. W. Holmes was President of the issuing bank a.t the time it is charged that the
certifiactes were issued by it; that he owed the defendant in.
error certain land notes, and, being desirous of disposing of
the land by which the notes were secured, induced the defendant in error by letter to accept in part "payment of the
notes, which were not then due, certificates of deposit of the
plaintiff in error maturing at the same time the notes matured. The evidence shows that the husband of the defendant in error acted for her in the transaction with fiolmes;
that he was familiar with llolmes' handwriting, and knew
that the certificates sued on were issued in settlement of an
individual debt due by IIolmes to his wife, and knew that
the certificates were signed by Holmes as president of the
plaintiff in error, and that he had no knowledge of the deposit in the bank of· the money called for by the certificates,
other than the recital of that fact in the certificates them-
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selves, and in a letter from Holmes to him. The record,
therefore, showed indisputably that the defendants in error
receiv-ed the certificates of deposit, knowing that they had
been signed and issued by 1-Iolmes, and that he had used
then1 in payment of his individual debt, and not in the busine~ss of the bank, for which he assumed to act.
''The defendants in error, this being· true, took the risk, in
accepting the certificates, of the authority of Holmes to sign
them in its behalf. It is not disputed tha.t it was within
his power as president to sign certificates of deposit, when
the money 'vas deposited in th~ bank, as called for by the
certificates. He had no actual authority to issue certificates
in the absence of a contemporaneous deposit of the money.
His general powers would give hin1 apparent authority, as
to persons dealing with the bank, to act for the bank, in the
issue of certificates of deposit, in all cases, 'vhether the money
was deposited or not. The principle, however, is confined to
cases where he wa.s not known to be acting in his own interest, and not in the interest of the bank. If the party dealing with him knew that he was acting· in his O\\~ interest in
the matter of the issuance of the certificates, and not in the
business of the bank, then the party dealing with him was
charged with knowledge of his want of authority, if he had
none, and of his failure· to deposit the money, as recited, if
he so failed .. If Holmes issued the certificates sued on, without making a corresponding deposit in the bank, and if the
defendants in error knew that he used the certificates, when
issued by him, for his own advantag·e, as distinguished from
that of the bank, then they were charged with knowledge of
his want of authority to bind the bank by the issuance of
the certificates, and could not recover on them.
''The record showing without conflict that the defendants
in error did know that· Holmes, in issuing· the certificates, was
acting for his own advantag-e, to pay his individual debt with
them·, the only· question left for decision is whether there
was money deposited by Holmes in the bank to cover the issue of the certificates. If none was deposited in fact, the defendants in error were charged with knowledge of that fact,
and, from it, with Holmes' want of authority to bind the
bank."
See also Home Savings Bank vs. Otterbach, 112 N. W., p.
769 (lowa):
"There is no question under the evidence but that on February 23, 1903, E. 0. Soule, the cashier and managing officer

---------

--~~-----

Nat. Bank of Suffolk v. American Bank & Tr. Co.

. 2.3
i

.-f~ii

Qf the plaintiff bank, was personally indebted to the defen~ant in the sum of $1,030 upon a promissory note; for while~
the proceeds of the loan of $1,000 by defendant to Soule 'for
'vhich his indivdual note was given went into the funds_ of .
the bank, such proceeds were received by the bank a~. the
property of Soule, and not as the property of defendant.· It
is also -establish~d beyond question that on demand of payment being made on this individual note, Soule drew a draft
of the plaintiff bank on its Chicago correspondent for $1,000 .
payable to defendant, and delivered said draft to him, and ·
·entered a credit in def-endant's favor upon his p~sbook as
depositor in the plaintiff bank in the sum of $30; that defendant thereupon surrendered to Soule the personal obligation which he held against the latter, and that .subsequently
defendant drew out of the plaintiff bank the $30 entered to
his credit, and received the proceeds of the draft issued. to
him.
''The transaction involving the payment ·by .Soule of his
individual note with plaintiff's Chicago draft would not have
been different in legal effect if .Soule had paid his debt to
defendant by handing over to him at the cashier's window
bills taken with defendant's knowledge from the cash of the
bank lying on its counter. Defendant was charged with
l\nowledge tha.t the Chicago draft given to him was a draft
drawn on the bank's funds, and, while he might assume f.or
the purpose of being relieved from· any criminal liability that
Soule was acting under some arrangement with the bank by
which he was authorized to use the bank's funds to pay his
individual debt, he ca1mot as against a showing that Soule
acted without any authority in thus diverting the funds of
the bank insist on the right to retain the funds thus diverted.''
All of the foreg~oing cases are in conformity with the general rules as stated in 7 C. J., p. 528:
''Acts or contracts in interest of officer. It has been asS€rted that the bank is not bound by the acts or contracts
of an officer in his o'vn interest; and while this may not be
true in all cases, it is certainly neces,sary, in order that the
bank may be bound to the performance of a contract made by
au officer in his own interest, that either previous authority
to the officer or a subsequent ratification by the bank should
be clearly shown.''
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PRAYER.

For the reasons hereinbefore assigned Petitioner pra.ys
"that a writ of err,or and supersedeas may ·be a'va.rded it; that
thi,s Honorable Court will review the judgment herein and
correct the errors complained of and will reverse and set
aside the said judgm·ent, and will enter such judgment as the
Circuit Court of the ·City of Suffolk should have entered and
in favor of your petitioner. And petitioner will ever pray ..
CONCLUSION.
Your petiHoner avers that copies of this petition were delivered to counsel for the .American Bank & Trust Company,
the opposing party, on the 27th day of August, 1932. ·
Pursuant to the Rule of this Court petitioner asks to be
allowed permission to appear and state orally its reasons
in support of this petition.
NATIONAL BANI{ OF SUFFOLK.
By W. R. L. TAYLOR, .Counsel..

I, W. R. L~ Taylor, an attorney at law practicing in the
.Supreme Court of Appeals of Virginia, do certify that in
my opinion there is sufficient matter of error in the record
accompanying this petition to rend€r it proper that the judgment complained of herein should be reviewed by the Court.
W. R. L. TAYLOR..
Received August 29, 1932..

H. S. J.
Writ of error and supersedeas awarded. Bond $7,000..00~
· September 22, 1932.
Received· September 26, 1932..

H. S. J.
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'VIRGINIA:
Pleas before the Circuit Court of the City of Suffolk, at
the Courthouse thereof on the lOth day of June, 1932.
Be it remembered that heretofore, to-wit:
In the Clerk's Office of said Court on the 6th day of August, 1930, came the plaintiff by its counsel and filed its Notice of 1\1:otion for Judgment against the National Bank of
S'uffok, in the following words and figures, to-wit:
American Bank & Tl,'u$t ·Company, a Corporation organized
and existing under the laws of the State of Virginia, Plaintiff,
vs.
National Bank of Suffolk, a Corporation organized and existing under the laws of the United States, Defendant. _
NOTICE OF MOTION.
To the National Bank of Suffolk a Corporation. organizedand existing under the laws of the United States:
You are hereby notified that on the 25th day of August,
l 930, at 10 o'clock A. 1\f., or as soon thereafter as it may be
heard, the undersigned, the American Bank & Trust Company,
a Corporation organized and existing under the laws of th~
State of Virg·inia, 'vill move the Circuit ·Court of the Oity of
Suffolk, Virginia, at the Courthouse of said ~Court, for a judg.
ment against you for the sum of Five Thousand
page :B ~ Five Hundred ($5500.00) Dollars with interest
thereon from the 11th day of June, 1930, until
paid, together with the cost ineident to this proceeding, all
of which is justly due to the undersig·ned, the American Bank
& Trust Company, a Corporation organized and existing under the laws of the State of Virginia, Plaintiff as aforesaid,
from you, the National Bank of S-uffolk, a Corporation organized and existing under the laws of the United States,
Defendant as aforesaid, and said indebtedness is evidenced
by a ce·rta.in negotiable cheek, exeeuted by you, bearing date
·on June 11, 1930, for the principal sum of $5,500.00, payable to the order of the undersigned, due and payable on the
date thereof, s·aid check 1J.eing dravln and made by· you on
the American National Bank at Richmond, Virginia., of which
said check the undersigned is the legal, bona fide holder for
valuable consideration;_ and a copy of said check is hereto
attached and is, ·by this reference, made a part hereof; that
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no taxes have been legally assessed against said ch~ck up to
the time of the institution of this suit, but said Plaintiff is
willing for any taxes legally assessable on said check to be
paid out of the first recovery on same.
Given under our hc:nd this 5th day of August, 195\;.
Respectfully,
A~IERICAN

BANK & TRUST COMPANY,
A Corporation <>rganized and existing under the
laws of the State· of Virginia.
By HUGH L. HOLLAND,
Its Counsel.

page C ~

Suffolk, V a., June 11 1930 N ~· 62783

NATIONAL BANI{ OF SUFFOLK 68-124
5
·Pay to the
·Order of American Bank & Trust Company, Suffolk,
V a.
$5,500.00
],ive Thousand Five Hundred and No/100 ...... DOLI.tARS
· .A.1nerican National Bank,
68-6
Richmond, Va.
·Endorsement Cancelled
Received payment
Through Clearing- Hous·e
June 12, 1930
CENTRAL NATIONAL BANK
Richmond, Va.
.All prior endorsements
Guaranteed
Holt Page, Cashier
Pay to the order of
Any Bank, Banker or Trust Co.
All Prior Endorsem-ents Guaranteed
June 11, 1930
A}}tiERICAN BANI( & TRUST CO.•
Suffolk, V a ..

J. A. VINCENT,
Asst. Ca.;iher.

: :I
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68-125 E. E. Jones, Cashier.
page D

~

And afterwards. to-wit :

In the ·Clerk's Office of the ,Qircuit Court of the City of
:Suffolk, on the 4th day ·of October, 1930, eomes the said defendant by its attorney and filed its Statement of Grounds
of Defense in the following words, to-wit:
·
The defendant assigns the following grounds of defense
in this cause:
1. The defendant is not liable on the draft in suit because
it was drawn under the order and direction of the defendant's
cashier, George B. Hill, to cover his own personal obligation, for which the defendant bank was not liable, and the
said Hill was without authority to· draw in the name of the
bank for the purpose of protecting such personal obligation
of his own.

2. The defendant is not liable on the draft in suit because
the plaintiff, throug·h its duly authorized representative in
the transaction, had knowledge of the fact that the said draft
was drawn to cover suc.h personal oblig·ation of the said Hill,
and that the defendant bank bad no connection therewith,
and the attempted use of its draft for such a purpose was
without authority.
3. The defendant is not liable on the draft in suit because
the plaintiff, through its duly authorized representative in
the transaction, had information putting said reppage E ~ resentative and the plaintiff bank on notice of the
fact that the said draft was drawn to cover such
personal obligation of the said Hill, and that the defendant
bank had no connection therewith, and the attempted use of
its draft for such a purpose was without authority.
4. Defendant is not liable on the draft in suit because under the charter of the defendant bank and the Federal Statutes governing said hank it was beyond the authority of the
bank to give its draft to cover or protect the personal obligation of one of its of.ficers, to-wit, its cashier. Such act,
being· beyond the power and authority possessed by the corporation itself, 'vas necessarily beyond the power of any
officer or representative thereof in its behalf. Such officer
could have neither express nor implied authority to do any
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act that the bank itself could not have done _under its powers as a bank.
5. Any attempt of the defendant bank's cashier to exercise..an authority to disburse the bank's funds in payment
of .his own private obligation was an attempt on the part
of the said cashier to exereise in behalf of the bank an authority not possessed by the -bank itself, and was ultra vires.
6. The defendant bank had no knowledge through its officials or other representatives of the effort that was being
made by the cashier to use its draft to protect his own personal obligation; but the plaintiff bank, through
page F ~ its officials or representatives, had full knowledge
thereof, and therefore plaintiff bank could not
have accepted the dreft under the misapprehension that the
plaintiff bank had any connection with or knowledge of the
matter. Not only did the defendant representative. dealing
with the said Hill possess a knowledge of the affair not pos-:
sessed by the plaintiff or its representatives, but the very
use of the draft in suit was predicated upon and contingent
upon securing credit with a financial institution of the City
of Richmond through the joint arrangement and effort of
the said Hill and the said plaintiff hank or its duly authorized representative or representathres.
.

-

7. The defendant bank is not liable on the draft in suit

because it received no consideration therefor.
IIUGHES, LITTIJ!E & SEAWELL,

.

v. d.

October 6, 1930.
page G ~

.And afterwards, to-wit:

In the Circuit Court ·of the City of Suffolk, on Friday,
the tenth day of June, in the year of our Lord, nineteen hundred and thirty-two :
This day came again the parties by their respective counsel and a jury being waived all matters of law and fact were
submitted to the court and. the· court having heard the evidence and argument of counsel and ·maturely considered the
same doth hold that the plaintiff is entitled to recover of
and from the defendant the sum of $5,500 with interest at
6% from J nne 11th, 1930, until paid and its cost by it in its·
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behalf expended, and the defendant excepting to the judg~
ment of the Court and indicating an intention of applying
the Supreme Court of .Appeal for a. writ of error and
supersedeas, exception of this judgment is suspended for 60
days from the end of his term upon the execution by it or
someone for it of a suspending bond in the penalty of Seventy...five hundred dollars ($7,500.00) conditioned according
to law and with surety to be approved by the Clerk of this
Court.
Following ten attached exhibits are all of the original Exhibits filed in this case:
Form 14
EXHIBIT NO. 1
AMERICAN BANK & TRUST CO. OF RICHMOND
Richmond, Va.
Attached Check is Returned for. Reason Checked Below
·
Date
Signature
Account Closed
Payment Stopped ~
No Such Account at Main Office
No Such Account at This Office
Not On This Bank
Uncollected Funds
Your Endorsement
PAYMENT STOPPED
Guaranteed Amount
Not Sufficient Funds
Permission Until 2 P. lVI.
Not Properly Endorsed
Guaranteed Endorsemt:nit
Pass Book Must Accompany Check
Si~natur~ Does Not Co~respond 1Vith One on File
68-124

NATIONAL BANK OF SUFFOLK

No. 62783

Suffolk, Va., Jun 11 1930 ........ 19. . . . $5500.00
Pay to the Order of American Bank·& Trust Co., Suffolk, Va.,
N at'l Bank of S~ffolk $55~0 and. 00 cts ... ; . : ............ Dollars
AMERICAN NATIONAL BANK
68-6
Richmond, Va.
··

J. A. VINCENT,
Asst. Cashier

Supr~me
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I

'

·.

· (Reverse Side)
:Received Payment
Through Clearing House
·
Jun 12 1930
Central National Bank
· · Richmond:, Va.
· All Prior Endorsements
Guaranteed
Holt Page, Cashier
Endorsement
68-25
Cancelled
. . ,. Pay to the Order of
Any Bank,: Banker or 'jfrust Co:.
All Prior Endorsements Guaranteed
Jun 12 1930
'
American Bank & Trust Co.
68-125l Suffolk, Va.
E. E. Jones, Cashier
EXHIBIT NO. 2·
}financial Statement of

P. S. BRINKLEY
Jan. 2nd, 1930.
AsSETS·.

Cash in National Bank of Suffolk ......... : ..... · $ 1,027.53
Real Estate:
Windsor Farm (two good buildings) 300 acres135 acreS ~Cleared, , ·~ .... , .. ': , , , ........ • , • • ·. I
12,000.00
Nurn~y: Farm-100 acres (35 acres cleared)
1
Home and Barn cost $2650.00 .............. ,
6,000.00
Keen Farm-100 acres (50 acres cleare_d) .... . ,1
6,000.00
·.Swamp Land-back of ~enthall's-220 acres.. '.
2,500.00
Property in Sout~ Suffolk:
.
·. 10 Houses and one store (Apt. upstairs) cost
$10,000 when 'Quilt in 1925-not ·including
._,.lal\d-(one block) .. ~ .........\.......... : .. .
7 ,500. 00'
J. M. Butler,: or Saw-mill lots (14lots one blo9~)
Lots 50 X 15e @ $300.00 ..-. . . .. . . . . ......
4,200.00
r

Nat.

Bank of Suffolk v. American· Bank & Tr.

Clark's Products Corp. (Standing offer) (Cost
including everything 50M) .... : ....... ~ ... .
Home on Franklin Street .................... .
Deed of Trust-F. P. Mitchell-1st Mtg. on
Mitchell Farm ........................... .
Southeastern Ice Utilities Corp. bonds ....... .
John Mitchell Home on Bank Street......... .

Co. ·

:~

2s,ooo~·oo

7,500.00
~)7 ,000. 00
42,000.00
. 9,000.00

$132,727.53
LIABILITIES:

Bills Payable-Na{ Bank:of Suffolk $37,700.00
"
7,000.00
. ' -·
125 . 00
250.00

As endorser. . . . . . . . . . . . . . :. . . . . .. . .

$45,075.00
2, 000. 00
1,000.00
105.00

Deed of Trust on Bank St. property. . . . . . . . . . . .
Deed on Trust on N urney and -Keen fatm~ .... ~ . n

$ 48,180.00
4, 500. 00
3, 800. 00

Net Worth .............. ,. .................. ·.....

$ .56,480.00
76,247.53

l

\,

_ _ __

. $132,727.53

P .. S. ·Brinkley
EX.. :NO.3
April 11,
1929..

Mr. R.. B. Ifill,
.
City.
Dear Mr. Hill:In reply to your question to me as to the financial and moral
responsibility of Mr. P. S. Brinkley, this city, will say in my
opinion Mr. Brinkley is worth net at least fro~p $60,000.00 to
'$75,000.00.
.
Mr. Brinkley .stands exceedingly well in the -community, .and
is most highly. regarded by ourselves. We hate had business
transactions with ~ from time to time si_nce we began business
1

•

•

t

••

\
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in 1912, and our relations with him have been entirely satis·
. factory.
We look upon him. as being .a very resourceful man, and he
·has. certainly at .times shown far more than average business
ability.
Respectfully,
Cashier.
EEJ/GDM
EX. NO.4

CANCELLED
35500.00
Suffolk, Va., Apr. 2nd, 1930 ...
19 ....
Sixty days after dat,e I promise to pay to.
or order, negotiable a,nd payable without offset at the National
Bank of Suffolk,. Suffolk, Va., Fifty-five Hundred and no/100
Dollars for value. received, with fifteen per cent for cost of collection, and it is agreed upon by the parties that the interest on
this note shall' be. payable in advance; and we, principal and endorsers, hereby waiv~ the benefit of. our . homestead exemption
as to this debt,. and .do further waive demand,. presentment,
protest, and notice of dishonor.
R. B. HILL.
0

0

0

•••••

0

••••

••••••

0

•

0

•

0

(Reverse Side)

P. S. BRINKLEY
..

EX. NQ. 5
$5500.00
Suffolk, Va., 6/7, 1930
Five 5 days after daye, for value received, the undersigned
jointly and severally promise to pay to the order of the American
Bank & Trust Company (hereinafter called the bank), at its
Banking Office in Suffolk, Va., Fifth-five hundred and no/100
Dollars in United States gold coin or its equivalent, having deposited with. the Bank, as collateral security for the payment of
this note, or any note given in extension or renewal thereof, as
well as for the payment of any other obligation or liability direct
or contingent, of the undersigned, or any of them, to the Bank,
due, or to become due, whether now existing or hereafter arising,
·the following property, viz:

- ..... , ................................................. .
·

····.·~·····························"·····················

........................................................... ...
-

of a market value estimated by the undersigned at $ ...

0

•••••

0

;
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and the undersigned agree to deliver to the Bank additional securities, or to make payments on account to its satisfaction,
should the market value of the said securities, as a whole, suffer
any decline. The undersigned hereby give ·to the Bank a lien
for the amount of all such obligations and liabilities upon all the
property or securities now or any any time hereafter given unto
or left in the possession of the Bank by the undersigned, whether
·for the express purpose of being used by the Bank as collateral
security, or for any other or different purpose, and also upon any
balance of the deposit account of the undersigned, or any of
them, with the Bank.
On the non-performance of this promise, or upon the non~pay.:.
ment of any of the obligations or liabilities above rr.ention.ed, or
upon the failure of the undersigned, forthwith, with or without
notice, to furnish satisfactory additional securities, or to make
payn1ents on account, in case of decline, as aforesaid, or in. case of
insolvencyt bankruptcy, or failure in busin.E'ss of the undereignfd,
or any of them, then and in any such case, this note and all ether
obligations and liabilities, direct or contingent, of the underEigned
and each of them shall forthwith become due and payable, without demand or notice; and full power and authority are herel;ly
given to the Bank, to sell, assign, and deliver the whole of the
said securities, or any part thereof, or any substitutEs therefor,
or any additions thereto, or any other securities or property given
unto or left in the possession of the Bank by the undersigned,
whether for the express purpose of being used by the Bank as
collateral security, or for any other or different pl,lrpose, or in
transit to or from the Bank, by mail or carrier, for any of the said
purposes, at any broker's board, or at public or private sale, at
the option of the Bank, without either demand, advertisement or
notice of any kind, all of which are hereby expressly waived~
.At any such sale, the Bank may itself purchase the whole or any
part of the property sold, free from any right of redemption on
the part of the undersigned, which is hereby waived and released.
In case of any sale or other disposition of any of the property
aforesaid, after deducting all costs, or expenses of every kind for
collection, sale or delivery, the Bank may apply the rEsidue of
the proceeds of the sale or sales so made, to pay one or n~ ore or
all of the said obligations or liabilities to it, whethe-r tl:€n due
or not due, making proper rebate for interest on obligatio!fs or
liabilities not then due, and returning the overplus, if any, to the
' und~rsigned, who agree to be .and remain liable, jointly and severally, to the Bank for any deficiency arising upon such sale or
sales. The undersigned do hereby authorize and empower the
Bank, at its .option, at any time. to .appropriate and apply to the
payment and extinguishment of any of the obligations or Iia-
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bilities, hereinbefore referred to, whether now existing or hereafter contracted and whether then due or not due, any and all
moneys ·now or hereafter in the hands of the Bank, on deposit
or otherwise, to the· credit of or belonging to the undersigned, or
any of them.
The Bank may transfer this note and may deliver the said collateral security or any part thereof to the transferee or transferees,
who shall thereupon become vested with all the powers and rights
above given to the Bank in respect thereto; and the Bank shall
thereafter be forever relieved and fully discharged from any liability or responsibility in the matter. No delay on the part of the
holder hereof, in exercising any rights hereunder shall operate
·as a waiver of such rights. The undersigned hereby waive the
benefit of Homestead Exemption as to this debt and contract,
and agree to pay cost of collection hereof, including any attorney's
fees, if incurred, in case payment shall not be made at maturity.
R. B. HILL.
(Reverse Side)
R. B. HILL.
In consideration of one dollar paid to the undersigned, and of
the making, at the request of the undersigned, of the loan evidenced by the within note, the undersigned hereby jointly and
severally guarantee to the American Bank & Trust Company,
Suffolk, Va., its successors, endorsees, or assigns, the punctual
payment, at maturity, of the said loan, and hereby assent to
all the terms and conditions of the said note, all of which shall
apply with like force and effect to the undersigned as to the
makers, and consent that the securities for the said loan may be
exchanged or surrendered from time to time, or the time of payment of the said loan extended, without notice to or further assent
from the undersigned, who will remain bound upon this guarantee,
notwithstanding such changes, surrender or extension.
And in the event of the non-payment of said note, as therein
provided, agree to pay the same at once, and further agree that
suit may at once be brought against the undersigned, and that in
any such suit the maker may be joined with any one or more of
the 1:1ndersigned, at the option of the holder, and the undersigned
hereby waive the benefit of their Homestead Exemption as to
this debt, and also hereby waive all presentments, protest, and
notice of dishonor.
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EX. NO.6
$5500.00
Suffolk, Va., June lOth, 1930
Ninety days after date I promise to pay to P. S. Brinkley or
order, negotiable and payable without offset at the National
Bank of Suffolk, Suffolk, Va., Fifth-Five Hundred and no/100
Dollars, for value received, with fifteen per cent for cost of collection, and it is agreed upon by the parties that the interest on
this note shall be payable in advance; and we, principal and endorsers, hereby waive the benefit of our Homestead Exemption
as to this debt, and do further waive demand, presentment, protest, and notice of dishonor.
R. B. IDLL.
(Reverse Side)

P. S. BRINKLEY

~at. Bank of Snff'Olkv~ American Barik-& Tr. Co.
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RECORD OF DRAFTS DRAWN ON
Date
1930

Payable to the Order of ·
Brought Forward
Federal Reserve Bank
Postmaster, Richmond
Federal Reserve Bank

Feb. 8
12

13
15

Amourit '·

00
01
02

v

Postmaster Richmond

04

Fed. Reserve Bank

Trans.

05
06

10,000.00
20, ooo·. oo

07
08
09

2,264.87
25,000.00
30' 000 .-00

10

30.000.00

"

"

ll

Trans

II

II

"

"

"
"

"
"
"

·o3

"

"

II

"
"
"

Trans

P.M.

II

Yourselves
Federal Reserve Bank

24
27
28

627

No.

P.M.

II

18
··19

By Whom Purchased

60,000.00
2,000.00
4,000tOO;
25,000.00
692.35

"

17

EX. NO.7

"
"

Yourselves

w. s. Hines·Dft.

) (

HoHand & 13oswell
Trans.
~_,
Void
"
;,

"
"
"
"

11
12
13

Coupons Christian Church
Drft. Bent~all Mach. Co. 14

Daily
Totals

v Exchange v

'

1.23

15;ooo.oo

50,000.00
25,000.00

329.75

25.00

·--1·-----1

Mar. 1
4
5
8
10

Trans.

Fed. Reserve Bank

"

"

-II

"
"

"

Yourselves

"
"

"

,,

"

15'
I

"
"

"

"
"

60,000.00
25,000.00
30,000.00

i

"

45,ooo~ao

Rev. Stamvs for
J. M. Quarles

12 Fed. Reserve Bank
13; ",, :
"
"

17
18

(;

i

Trans.

"
"
"

"

"
"

19 ; "
"
"
20
"
"
;,
21 Frecl'k E. Nolting & Co.
Fed Res. Bk., Rich., Va.
22• "
" "
"
"

"

1.·

II

I

"

(··

A. Woolford
Trans.

"

'

-----1---------------1-------------1
Yourselves
R. Lee Holland Dft. (2)
25

Mason Hagan, Inc.
Atmospheric Nitrogen Co.
27 · Fed. Reserve Bank
28
"
"
"

J,ee Brit£ Dft.
Dixie Guanh Co. Dft.
'
Trans.

"

"
2: ""
3
"

"
"
"
"

-"

"

"

''u

"
"
"

"
"

"

I

----------------1------~-------1

L-4-1- & r3f31
"-4-2 R. Ike Holland
Trans. : 1··
"
(

: Yourselves

5
"
9' Fed Reserve Bank

10 ~~
11 .i

14
15
16

"
"

"
"

·u

"

:u

i

"
"
"
"
"
"
"
Atmospheric Nitrogen Co.
l

I

! •

"
"
"
Dixie Guaho Co. Dft.
I

30
31
32

1,736.63
1,998.00
1,943.63
30,000.00
20,000;00

34

...

, I

10,000.00
25,000.00
1,497.75
·30,000:00
10,000.00

33

---~1----------~---1·----~------1

29
31'
Apr. 1:

25
26
27
28
29

35
36
37
38
39
40

15,000.00
25,000.00
5,000.00
10,000.00
55 ;·000·;00

44

53.85
1,994.00
10,000.00
50,000.00
60,000:00

45
46
47
48

10,000.00
5,000.00
30,000.00
1,599.80

41

42
43

3,941.63

87.
200.
185.

__ -~~- ··---·-· _Yo~d

20.
100.

160.

Date
Paid

0

C~urto of_ Appe~ls
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RECORD OF DRAFTS DRAWN ON
..

Date
1930

-

0

Payable to the Order of

By Whom Purchased ·

No.

28
29
May 3

0

u

27
28
29
31
June 2
5
6
11
12

u

"

u

"
"
·u
"

0•

"

"

12
13
14
15
17

23
24

"

"

"
"
"

0

"

"

"

:

"
"
"
"
"
"
"u

"

I

"
"
"
"
"

"

20
21
23
24
26
28
30
July 2
3

"

"
"

"

"
:
"
"
"
Amer. Bank Sfk.
I"

I

lo

(•

1•:
(·

"

I

:

1,053.49
25,000.00
2,113.95
15,000.00
25,000.00

·:.

"
"
"
"
"
"
Trans.

:
I

(

i

R. B. Hill :
Trans.
('

"
"
:

Fed Reserve Bank

"
"
'" I
"
"
;u
"
"
·u
"
"
Carried Forwwld
I
I

0

010'

"

"
":

"
Bal.
"
Trans.

·{

r
I
I

'··

Void'

·C.

;

.,

H. B8.nard ;; .

"

Hi

'"'

,.

..J

~change

Date
Paid

..J

32,653.29
105.

.-

60
61
62
63
64

to,ooo_oo
20,000.00
20,000.00
25,000.00
35,000.00

65
66
67
68
69

5,000.0Q
50,000.00
25,000.00
5,000.00
30,000.00

70
71

2,940.00
5,ooo:oo
oO
313.85
20,000.00
40,000.00

15.
165.

16,668.46

oO

-

25,000.00

~-

I

..

8,253.85

80
81
82

25,000.00
30,000.00
30,000.00

83
84

_.5,500.00
15,000.00

85
86
87
88
89

50,000.00
10,000.00
20,000.00

90
91
92
93

5,000.000
3,245.89

10,000.00

25.

i
;

:

25.,000~00

5,000.00
7,500.00
15,000.00

..

I
j

;

2,725.3~

~4

15,000.00
50.00

95
96
97
98
99

10,000.00
30,000.00
7,500.00
25,000.00
50,000.00

--

:

0

-·

Pa yment stoppe d
..
i

:

I

. Trans.
u,

15,000.00
21.33
1,647.13
70,000.QQ
25,000.00

75
76
77
78
79

(

0.

00

o.

55
56
57
58
59

72
073
. 74

..

u

Farmers Bank Sfk. ~
Fed. Reserve Bank '
rostmaster, Richmond

"

{

"
"
"
"
"

Trans.

"
"

"
"

!I_ I

W.S.Hi~

"
"
"
"
"
,,
"
"
Federal Reserve Bank.
"
"
"
Amer. Bank & Trust Co.,

"
!"

.(

Dft. Reed &OFellon
Trans.
.J.
L." A. Daughtrey &

Sfk.
.
Fed~ Reserve Bank

- 14
17

(·

\

,1-:•o

Fed. Reserve Bank

"
"
"

"

"
"

Fanners Bank Sfk.
Fed. Res. Bank
Yourselves

"

·I

"

"
"
"
"

"

"

Bros. Prude1..10Co. Dft.
Dixie GUii.no Co. Dft.
Trans.

"

"

"

1

50
51
52
53
54

..J

•

Da;ily
Totals

-- ....

•o

"
"
"
"
''u

"

P.M.
627
I
Trans.
I
R. Lee Holland Dft. (2).
1(1
Trans.

"

Sanders Bros. Co.
Atmospheric Nitrogen Co.
Fed. Reserve Bank

5
6
8
9
10

19
•

Brought Forward
Postmaster, Riclimond
Fed. Reserve Bank
YOUrselves
I
Fed. Reserve Bank

"

-----

Amount
.....

Apr. 16
17
19
25
26

-

-··

I

I

5,971.23

l
!
!
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EX. NO.8
SHEET No.

NAME
ADDRESS

R. B. HILL
CITY

Old

Balance

1.14
2.867.8622.6666.2778.0Q-88.8989.8972.18
67.68
36.31
27.31
11.31
10.31
3.01
11.9913.66122.67
66.17
64.67
46.00
28.46
59.78
7.82
27.1817.1824.83---:76.01-

Date

May
May
May
May
May
May
May
May
May
May
May
May
May
May
May
May
May
May
Jun
Jun
Jun
Jun
May
Jun

12 '30
12 '30
13 '30
13 '30
14 '30
15 '30
15 '30
16 '30
16 '30
17'30
20 '30
22 '30
24'30
27 '30
29 '30
29 '30
31 '30
31 '30
2 '30
4'30
5'30
6'30
7'30
10 '30

Jun 11 '30
12 '30

Checks in· Detail
Balance Brought Forward
3.oo-1.oo-5.0Q-5.8Q-4.0Q-5.0Q-43.6111.7310.891.0Q-4.604.5Q-2.5Q-24.134.749.0Q-16.0Q-l.OQ-7.3015.0Q-2,200.0Q- 1,001.67- 2,000.0030.34,-56.5Q-I. 5o5.1513.5215.0Q-2.545,530.6820.6431.325.0030.004.6515.001.00-

5.0036.18-

Date

May 12 '30
May 12 '30
·May 13 '30
May 13 '30
May 14 '30
May 15 '30
May 15 '30
May 16 '30
May 16 '30
May 17 '30
May 20 '30
May 22 '30
May 24'30
May 27 '30
May 29 '30
May 29 '30
May 31 '30
May 31 '30
Jun 2 '30
Jun 4'30
Jun 5'30
Jun 6'30
May 7'30
Jun 10 '30
Jun 10'30
Jun 11 '30
12'30

Deposits

166.67

5,200.00
166.67

5,562.00
10.00
2.00

Date

May 12 '30
May 12 '30
May 13 '30
May 13 '30
May 14 '30
May 15 '30
May 15 '30
May 16 '30
May 16 '30
May 17 '30
May 20 '30
May 22 '30
May 24'30
May 27 '30.
May 29 '30
May 29 '30
May 31 '30
May 31 '30
Jun 2'30
Jun 4'30
Jun 5'30
Jun 6'30
May 7'30
Jun 10 '30
Jun 10 '30
Jun 11 '30
12'30

New
Balance

2.860D
7.860D
22.660D
66.270D
78.000D
88.890D
89.890D
72 .18*
67.68*
36.31*
27.31*
11.31 *
10.31*
3.01*
11.990D
13.660D
122.67*
66.17*
64.67*
46.00*
28.46*
59.78*
7.82*
27.180D
17.180D
24.830D
76.010D
77.010D

.Supreme Cour_t of Appeals
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Virginia.

R. B. HILL
CITY

NAME
ADDRESS

SHEET No.
I

Old.
Balance
77.0189.66
256.33
254.43
274.43
265.43
236.81
232.10
207.10
178.75
171.75
170.30
169.30 :
154.73 l
149.69 ;
147.82 I
111.48 I
109.98 I
48.05
39.95
34.61
29.61
28.61
27.11 II
17.96 I
15.46 I
11.46 ;
.84.4.16
16.07
26.07
16.77
1.92
6.92
. 1.92

-·

Date

~

·-

--~,

Balance Brought Forward
i

Jun 30'30
Jul 15'30
Jul 15'30
Jul 17'30
Jul 18 '30
Jul 23'30
Jul 25'30
Jul 28'30
Jul 29'30
Jul 30'30
Jul 30'30
Jul 31 '30
Aug 2'30
Aug 4'30
Aug 7'30
Aug 11 '30
Aug 12'30
Aug 13'30
Aug 18'30
Aug 19'30
Aug 23 '30
Aug 25 '30
Aug 29 '30
Sep . 2 '30
Sep .6.'30:

1.9o-:-

I

9.0~

16.914.7125.002--

:

1.5Q-

l.OD-

2.572.0935.096.1o-

i
i

!

I

I

I

Sep
-sepSep
Sep
Sep
Oct

17 '30
22·'30·
27 '30
29 '30
30 '30
4 '30

10.21-

4.65~ : 23.7Q2.oo- : 5.0o-·
1.45-

50.oo2.95-1.871.251.5Q61.932.005.345.oo1.001.50-9.1Q2.5o4:0012.3QI

I

--9.30- ··14.855.002.44-

I

----~--·-

l

-- ----

-··-

Date

Checks in Detail

·-------~

--

Jun
Jun
Jun
Jul
Jul
Jul
Jul
Jul
Jul
Jul
Jul
Jul
Jul
Jul
Aug
Aug
Aug
Aug
Aug
Aug
Aug
Aug
Aug
Aug
Aug
Sep
Sep
Sep
Sep
Sep
~-

14'30
30'30
30'30
15'30
16'30
17'30
18'30
23'30
25'30
28'30
29'30
30'30
30'30
31'30
2'30
4'30
7'30
11 '30
12'30
13'30
18 '30
19 '30
23 '30
25 '30
29 '30
2'30
6'30
8 '30
8'30
17 '30
-

·-~

Deposits

------

Sep 29'30

Jun 14"ig()
Jun 30'30
Jun 30'30
Jul 15'30
20.00
Jul 16'30
Jul 17'30
Jul 18'30
Jul 23'30
Jul 25'30:
Jul 28'30:
Jul 29'30
Jul 30'30:
Jul 30'30
38.00
I
Jul 31 '30.
Aug 2'30
Aug 4'30
Aug 7'30
Aug 11 '30
Aug 12'30
Aug 13'30
Aug 18'30
Aug 19'30
:
Aug 23'30
Aug 25'30
Aug 29 '3Q
i
Sep .2 '30
Sep 6'30
Sep . 8-'30
5.00
11.91
Sep 8 '30
10.0Q - Sep 17 '30
8Jm •22 '30
--------- --Sep-2'fT3o-·
·
Sep 29'30
5.00
Sep 30 '30
Oct 4'30
166.67
166.67

I

-

-

Date

. New
Balance
89.66*
256.33*
254.43*
274.43*
265.43*
236.81*
232.10*
207.10*
178.75*
171. 75*
170.30*
169.30*
154.73*
149.69*
147.82*
111.48*
109.98*
48.05*
39.95*
34.61*
29.61*
. 28.61*
27.11 *
17.96*
15.46*
11.46*

.840D

4.16*
16.07*
. 26.07*
16.77*
--1:92*"
6.92*
1.92*
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Nat. Bank
I

of

Sn:ffolk v . .American Bank & Tr. Co.

41

EX. NO.9
Counter Check
Suffolk, Va., 6/ 192... .

No........ .
68-124
NATIONAL BANK OF SUFFOLK - 5
Pay to the Order of American Bank & Trust Co. $5530/68
Fifty-five hundred thirty & 68/100 .................. Dollars

R. B. ffiLL.
(Reverse Side)
Not Sufficient Funds
Pay to Any Bank or Banker
Or Order
Jan 7 1930
National Bank of Suffolk
68-124 Suffolk, Va.
R. B. Hill, Cashier
Pay to the Order of
Any Bank, Banker or Trust Co.
All Prior Endorsements Guaranteed
Jun 6 1930
American Bank & Trust Co.
68-125 Suffolk, Va.
E. E. Jones, Cashier
EX. X
Form 7ii

10M

3-13~29

THE CENTRAL NATIONAL BANK

Richmond,

va.

Richmond, Va., June 12, 1930.
American Bank & Trust Co.,
. .
Suffolk, Va.
We charge your account and return unpaid. Reason stated
if any given.
HOLT PAGE, Cashier.

M

Drawn On or By
Suffolk, Va.

Amount
5,500.00*

Reason
Payment Stopped
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Supreme Court of Appeals of Virginia.

page H ~ Virginia.:
In the Circuit Court of the City of Suffolk.
American Bank & Trust Company
vs.
National Bank of Suffolk.

BILL OF EXCEPTIONS

NU~IBER

ONE.

BE IT RE:MEMBE:RED that at the trial of this cause, towit: J nne 10, 1932, before Honorable Don P. ·Halsey, Judge
of the Sixth Judicial Circuit, designated to hear this cause
by the Honorable John Garland Pollard, Governor of the
Commonwealth of Virginia, the following· evidence was introduced by the plaintiff and defendant. as hereinafter shown,
and is all of the evidence save and except the exhibits referred to in the Stipulation of Counsel :filed in this cause.
pag-e 1 ~ In the Circuit Court of the City of Suffolk, Virginia.
TESTI~fONY.

American Bank & Trust Company
vs.
National Bank of Suffolk.
Bef·ore Ron. Don P. Halsey, Judge of the Sixth Circuit,
sitting by special designation of the Governor of Virginia,
Suffolk, Virginia.
Present: Messrs. Holland & Lovelace, Crumpler & 'Crumpler and Thomas W. Ozlin, plaintiff. Messrs. Taylor & Edwards (Mr. W. R. Taylor) and John N. Sebrell, J~., for the
defendant.
Phlegar & Tilghman,
Shorthand Reporters,
Norfolk, Virginia.

Nat. Bank of 8uffolk v. American Bank & Tr. Co.

:4$.

E. E. JONES,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:

page 2 }- -

Examined by Mr. Crumpler: Q Mr. J'ones, you are ~shier of the American Bank. &
Trust 'Company, of Suffolk, Virginia 7
A. Yes, sir.
Q. How long have you been its cashier Y
A. Since it began business, October 1, 1912.
Q. Yon -organized that bank, did you not~
A. I sold the stock and started it.
Q. I hand you a draft of the National Bank of Suffolk,
signed by J. A. Vincent, assistant cashier, dated June 11,
1930, payable to American Bank & Trust Company, in the
sum of $5,500.00 drawn on the American National Bank of
Richmond. Does, or does not, the American Bank & Trust
Company, of Suffolk, own that draft at the present time Y
A. The .American Bank & Trust Company, of Suffolk, owns

it.

Mr. Taylor: That calls for a conclusion of law, if yotir
Honor please, and I object to it.
By Mr. Crumpler:
Q. Does the American Bank & Trust Company claim to own
that note or that draft at this time Y
A. The American Bank & Trust Company owns this draft
at this time.
Q. Has· it been paid 7
A. No, sir.
page 3 ~ Q. When you received the draft, was or was -it
not complete and regular upon its face 7
A. This draft 'vas received in regular banking order.
1vfr. Taylor: If your Honor please, I think he can state how
it was received, but by ''Regular banking order'' he is injecting conclusions of law in his answer.
·
By

~fr.

Crumpler:

Q. When you received the draft was there anything in-

complete in it Y
A. No, sir.

Supreme Court of Appeals of Virginia.
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· ·

Q. When you received it was there anything irregular upon
its faceY
A. No, sir.
Q. Did you, or not, become the holder of that draft before
it was overdue Y
A. Yes, sir. We received it ·on June 11, 1930.
Q. Did you have any notice that it had beenMr. Taylor: lie can ask what notice he had.
The ·Court : I have not heard the question yet.
J3y Mr. Crumpler:
Q. Did you have any notice that it had been previously
dishonored t
A. No..
_
Q. Did you, or not, take and accept this draft in good faith f
.A. I accepted it in good faith for our bank.
page 4 ~ Q..Did you, or not~ take and accept it for valuable
consideration?
A. Yes, sir.
Q. At the time you accepted the draft, or at the time it
w'as negotiated to you, did you have any notice of any infirmity in the draftY
A. No, sir.
Q. Did you, at that itme, have any notice of any defects in
the title of the person who negotiated it Y
A. No, sir.
CROSS EXAMINATION.

By Mr. Taylor:
Q. Did the National Bank of Suffolk owe your bank anything which that check cov·eredf
.A. No, sir.
Q. That check was given to you by Mr. &. B. Hill, was it

'
A. Yes, sir. ·
Q. In payment of his personal indebtedness, was it not 1

ft~t

A. In payment of an indebtedness of R. B. Hill, gu~ranteed by the endorsement of P. S. Brinkley.
. Q. The National Bank of Suffolk had no connection with
that· indebtedness, did it?
A. They issued the draft.

Nat. Bank of S'uffolk v. American Bank & Tr. Co.
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Q. They had no connection with the indebtedness of R .. B.
Hill to your bank, did they?
page 5 ~ A. Not the note, no.

Mr. Ozlin: If your Honor please, at this juncture we wish
the court to require him to ·make him his witness if he is
going into matters not brought out on direct examination.
He is proceeding to go into matters that are not at all in
cross examination of anything brought out on direct examination,"and as to that we think that he should make him his
:witness and be bound by what he says.
Mr. Taylor: That is very truly, if your Honor please, when
and if I do that; but you will recall that these gentlemen in
their direct examination 'vent into the question of the consideration for the draft. lJp to this time I have been talking
pretty loudly, it is true, about that consideration.
The ·Court: Proceed.
~Ir. Ozlin: We except.
By Mr. Taylor:
Q. When was this draft delivered to you and under what
circumstances Y
A. I suppose you have reference to the $5,500.00 draft that
I am holding in my hand dated June 11'
Q. I do?
A. Time June 11, very shortly after 3 :30 o'clock, R. B. Hill
brought it in my private offiee, placed it down on the desk
in front of me, and made the following statement:
page 6 ~ ''Ernest, here is your money. Durrett handled my
note for me, placed it to the credit of our bank, sent
us a telegram to that effect, and I thank you for your kindness. When I have time and feel well enough, I am coming
over here and .explain the entire occurrence to you''.
By the Court :
.
Q. Did the National Bank of Suffolk have funds on .deposit
in your bank?
·
!;Ir. Ozlin:

That is another concern.

.A. Did the National Bank of Suffolk have funds on deposit
in our bank?

By the Court :
Q. Yes.

Supreme Court of Appeals of Virginia.
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A. No, s1r.

.By

~{r.

Taylor:

· Q. Did you give

A. (Interposing.)
had at the time¥

~Ir.

Hill any papersl:Iay I finish the conversation Mr. Hill

The Court: Go ahead.
Witness : ''Figure my interest, please.'' I figured his mterest; he drf.w a check and paid the accumulated interest.
By

~Ir.

Taylor:

Q. Was that his individual check that he gave you for the

interest?
A. If you will pardon ·me, I was telling· what Hill said. I
think that was the question you asked, and t4en,
page 7 ~ when I finish, if you will ask for anything, I will
appreciate it. ''Figure my interest, please.'' I
figured it ; he drew a check and paid his interest. I handed
him the papers, and he picked out of the papers the note
signed by him endorsed, by P. S. Brinkley, dated April 2,
1930, payable 60 days after date, and asked me to mark it
paid. I handed it to the note teller, being very close to his
cage; told the note teller to cancel it. He did so. I handed
it to Hill. He made this remark, going out of the door, "When
J can do you a favor, call on me". He went thirty some feet
from where I handed him the draft, got to the front door,
started out, turned, saying- ''By the way, tomorrow morning
I wish you would write me a letter telling me what you think
P. S'. Brinkley is worth". I promised to send such a letter
direct confirming what I had told him. He went out. I forgot the transaction until I understood payment was stopped
on it, and never thought of it any more.
By Mr. Taylor:
Q. What papers did you deliver to him at that time Y
A. Check for $5,530.68 that he gave our bank on June 5,
1930.
Q. Is that the check (handing paper)?

A. Yes, sir.
Q. Did you g·ive him a note Y
A. Yes, he took the $5,000.00 note that he asked me to have
stamped ''paid''.

.Nat. Bank of S'uffoik v~ .American Bank·&
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Q. Is that the note (handing paper) t
A. Yes, endorsed by P. S. Brinkley dated April
2, 1930, ·payable 60 days after date; also a collateral note
form, filled in and signed by Hill for $5,500.00 dated June 7,
1930, payable five days after date, that had never be~Jlf ;ll¥Q.
through our books.
·
· ..·. : ··
Q. How did you get this $5,500.00 collateral form '·dated
June 7th!
A. Time shortly after 9':30 June 7th, Mr. Woolford ca~e
in my office, asked to see me privately, and told me tM,tno: he said he had a very confidential ·matter that he wanted
to talk with me about; he said ''Hill has given you, your
bank, a check for fifty-five hundred and some odd dollars that
was paid in yesterday's clearance". That meant paid by
the N a tiona! Bank -of Suffolk.
Q. Is that the check (handing paper)!
A. Yes.
Q:. Will you introduce that with your testimony, please Y
A. Yes, sir.

page 8

Note: The paper referred to is Exhibit No. 9.
Witness: Paid June 6th in the clearance. He asked what
1vas the check given to us for. !-fy answer to J\fr. Woolford,
I didn't know that Hill had g·iven our hank such a check but
I would find out and let him lmow. I asked the note teller,
and the note teller told me it was given to our bank in payment of R. B. Hill's eollateral note, collateralized
page 9 ~ or secured by a note made by Hill and endorsed by
P. S. Brinkley. I told J\fr. Woolford. Mr. Woolford said "Ernest, Hill didn't have any money in our bank
to his credit''.
Q. You know and I know who Woolford is. but let the
record show?
A. He .was vice-president.
Q. Of the National ·Bank of Suffolk Y
A. Yes, and R. B. Hill was cashier.
Q. All right.
A. Where you butted in on me was where Hill didn't have
any money to his credit.
Q. You were relating, Mr. Jones, the conversation between
you and Mr. Woolford when he came into your office and
wanted a confidential chat with you, the day following the
$5,500.00 check.

48
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A. It was a mighty "important conversation to him.
Q. Proceed with it.
. .
·
A. It .was a tie-up on the transaction, if you call it a chat.
He said Hill had called the bookkeeper that afternoon and
told him, the· bo.okkeeper, that he would make a deposit to
take care of it tomorrow; that he, Mr. Woolford, didn't know
until about five o'clock that the check had not been paidmeaning charged to Hill's account; that he immediately came
over to our bank to tell me that be could not get in because
the. doors were locked; he. tried to get me over phone, and he
was told by someone in the office that I had gone
page 10 ~ out, and he did not want to talk with anybody else
about it other than me, so he was there with the
check and asked me at that stage to give him a memorandum
for it. ·A memorandum between banks means the same thing
as an I. 0. U. means .between the average individuals. I
asked Mr. Woolford where was Hill. Ife said he had been
siqk since Thursday. I asked Powell. when I :first went to
him, when was the check first given to us, after he told me
what it was given for. He stated it was given at the note
tellers window J nne 5th, after clearing. That meant that the
check was automatically held over until the next day's clearing. If it had been $1.00 it would have been held over the
same as if. $5·,500. We have one hour each day to clear between the three banks. I said to Mr. ·Woolford, ''Mr. Woolford, why have you waited one day a.fter paying this check
before coming back here to ask our bank to give the money
back to your bank for itf" That was the time that he stated
that he wanted to talk with me about it. He did not want
to talk with anybody else in the bank about it. I told Mr.
Woolford to put the check back in the clearance. For the
benefit of the people not used to banking methods, pertain..
ing to. banlring matters~ that meant I would not give him a
m-emorandum of it, but to let that check come back just as
any other check would have come back, and in that manner
that I told-him to send it back to get the money for it, everyclerk in the National Bank of Suffolk and every
. page 11 ~ clerk in the American Bank & Trust Co-mpany that
· . · handled the clearings, of which there were several
in each bank, knew exactly what happened.
Q. So this check came baek to you through the clearing?
A. Following the conversation that I named, and it was in
the clearings of June 7th,-Saturday, June 7th, 1930.
Q. And it was charged back against you as a consequence

-~

-------

----
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of this conversation with 1Yfr. Woolford and you got the check
back?
A. Mr. Taylor, you are not familiar with bank work yourself. If so, you would not have put the question as you did.
It \vas put ba-ck in the clearings in the manner that I named
and in that method they received $5,530.68 for it, the amount
that they had paid us for it the day prior.
Q. I understood that perfectly, and the consequence was
that that check came back to your possession (referring to
Exhibit No.9). This Exhibit No.9 came back into your pos-·
session through the -medium of the clearance Y
A. Yes, sir, as I just named.
Q. Will you please file these notes, the collateral note of
June 7th and the Hill note endorsed by Brinkley of April
2nd, ~ith your testimony?
·
. Mr. Holland : We want the record to show this, your
flonor: Mr. Taylor is asking J\IIr. Jones will he file these papers; Mr. Jones has not had custody or charge of these papers; these papers today were in the court papers.
page 12 ~ This case has been tried before.
·
Mr. ~Paylor: He has identified them.
The Court: They are in testimony.
Mr. Holland=· I know, Your Honor, but they were not
brought up by ~1r. Jones. Th~se papers were introduced at
the former triru under a smnmons duces tecum by the National Bank of Suffolk, and 1\IIr. Jones is not introducing them
as evidence. ·
The Court: He may introduce them as evidence.
Mr. Holland: He may identify them, but we are not introducing them.
·
~{r. Taylor: I am introducing them on cross examination.
J\tir. Holland: We want them introduced by the people
who own them or have charge of them.
Mr. Ozlin: That brings us back to the objection I made
awhile ago. As to all of this, we insist Mr. Taylor is making
the witness his own.
The ·Court: You will have to make an objection as to each
question. I cannot rule on it wholes·ale. As to this matter, I
ihink Mr. Taylor states that he is introducing the paper by
Mr. Jones.
·
Mr. Ozlin: But as to that he is making him his own witness.
l\llr. Taylor: Yes, but I think that is the first time I have
gone beyond the consideration.
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page 13

The Court: Proceed. :1\{r. Taylor.
}fir. Taylor: I think I'll rest.

RE-.DIRE·CT

EXA~1INATION.

By ~Ir. ·Crumpler:
Q. Mr. Jones, this collateral note of $5,500.00 dated June
7th and the note of R. B. IIill endorsed by Press Brinkley,
dated April 2,-,vho had custody of those when this snit was
brought?
A. We did not.
Q. Who presented them in court at the first trial f
A. The attorneys of the National Bank of Suffolk. Which
one I do not recall.
Q. At the time this suit was brongl1t, did you or the American Bank & Trust Company have custody or possession of
anything other than the draft dated June 11th
. A. Of course yon mean in connection with the $5,500.00?
Q. Yes .
.A. No, we had nothing else in our possession pertaining
·-to it.
Q. So all other exhibits in this case were produced by the
National Bank of Suffolk?
A. Yes. Do yon mean exhibits that have taken place this
morning?
Q. Yes-even the exhibits in the last trial.
·The Court: We are not concerned with the exhibits in the
last trial.
A. vVe l1ad papers in Press Brinkley's files--~
maybe a copy of a letter, and those are the only
two, as I recall.

pag·e 14

By

~Ir.

~

Crumpler:

Q. On June 7th of 1930, when you suggested to Mr. Wool-

ford that he put back in the clearings the $5,530.68 check 1
why did you do that~
A. Because 1 felt that the Press Brinkley endorsement
made the note absolntely good; because I had confidence in
Hill; I didn't think there was anything wrong· with him excepting I natura.lly supposed, after learning from Mr. Woolford and our note teller that Hill had been home sick since
Thursday, that he, Hill, for that reason, had not been able
to complete the arrangements; that he would naturally expect th-em to make good a $5,500.00 check that Mr. Woolford

Nat. Bank of Suffolk v. American Bank & Tr. Co.
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said he had no money to pay. Another reason, I had understood from Hill himself that he w.as very shortly succeed-··~·
ing 1\fr. Woolford in his position. I did not believe that there···
was anything wrong· excepting that Hill, through sicknes-s~·
had not made the check good or completed arrangements
about the paying of it, and I did not want to embarrass .him.
in that respect. All the time the safety of the bank was protected by the endorsement of P. S. Brinkley onthe note. About
that $5,530.68 check given to us in the clearing, we had the
note uncancelled, signed by Ifill and endorsed by P. S. Brinkley, in our possession. I would not have dared give him the
money in any method before we .had the note in
page 15 ~ our possession before the clearing hours. Immediately after Mr. Woolford left, I sent and told
Hill what had happened, and told him to send the P. S'.
Brinkley note back, as had been done nine hundred and
ninety-nine times out of a thousand in our bank when a man
pays the eolla.teral note the collateral has not paid, and when
it was received by me then that was confirmed.
Q. Where was 1\fr. Hill a.t the time you sent'
A. At home sick. That was verified by our note teller whom
I sent there to get it.
. ·
Q. Then when was the P • .S. Brinkley note cancelled Y
A. Let me see to which you refer?
Q. The note dated April 2, '1930.
,
A. This $5,500.00 note dated April 2, 1930, payable- 60 days
after date, signed by R. B. Hill, endorsed by P. S .. Brinkley
was cancelled on June 11th, 1930, after we cancelled this
$5,500.00 draft dated June 11, 1930, drawn hy the National
Bank of Suffolk signed by J. A. Vincent, assistant cashier,
and drawn on A·merican N a.tional Bank of Richmond. ·
· Q. At that time, Mr. Jones, the banks in Suffolk were all
very friendly, were they not?
A. Yes, on the most friendly terms.
Q. And are still friendly?
A. Yes, except in the ones mixed up in this.
Q. Was that any inducement to you for the return of this
moneyY
A. The friendly relations then existing Y
page 16} Q. Yes?
A. Yes, that is one of the reasons that I named.
Q. That check, the money for which you returned the -equivalent of $5,530.68, 'vas given to you, as I understand it, on
the 5th of June Y
A. I did not quite catch the question, or you must misunderstand something about it. We obtained the money for
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· ·

this .11;5,530.68 check on June 6th by its going to the ·National
Bank of Suffolk in our regular clearing of that date. The
check, the same check, was given us on June 5, 1930, after
clearing. That meant hold it over. until the next day. Every
check we received after eleven o'clock on the same date that
that was received by us was held ov.er to the next day clearing. just as that and very check that each of the other two
banks in Suffolk had on us was handled exactly in the same
manner tha.t that check was handled by us.
Q. I was asking specially on what date you received this
eheck marked Exhibit No. 9, by reason of the fact that it
shows it was dated in J nne, but the date is not inserted in
the check. It is the blank day of June?
A. I take it to be that we put the checks there for the
month of J nne and .forgot to complete it. That is a daily
occurrence in handling the accounts, to leave the date off
or not to complete the date,. and a lot of them make mistakes
in the date.
Q. On what day in J nne did your bank receive
page 17 ~ the cheekY
A. We received the $5,530.68 check on June 5,
1930.
Q. · After clearing¥

A. After clearing hours.
Q. Therefore, it was cleared on the succeeding day, June

6th7

.

· A. Yes.
Q. Now, will you explain to the jury in dollars and cents,
facts and figures, what clearing you had with National Bank
of Suffolk on the sixth day of June'
·
A. Judge, may I look at the memorandum I brougl}.t to answer that question 1
·

The Court: Yon will have to do it.
A. (Witness looks at paper.) On June 6, 1930, we had
checks drawn on the National Bank of Suffolk, sent over in
the clearings of that date, and checks ag·gTegating $11,45·7.76~
They had checks drawn on our bank aggregating $6,175.10.
That left the .National Bank of Suffolk owing us $5,282.66.
yVe had more in checks on them than they had on us. In
payment of that $5,282.66 that they owed us by striking a
balance in the clearings of that date, it was paid us by their
giving our hank a draft for that amount, $5,282.66, drawn by
the Nationa.l Bank of Suffolk on the IPirst National Bank of
Philadelphia.
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By· ¥r~ Crumpler:
Q. As of what hour on the 6th day of June did this clearing take place?
A. Eleven o'clock. It is nearer ten on Sab1-rpage 18 ~ day, but the 6th· was Friday.
Q. In the banking arrangements between the
three banks in Suffolk as you had a.n understanding and agreement then, was or was not that clearing a payment and settlement between the banks as of that date and hour Y
A. Yes, excepting when within a reasonable length of time
after three o'clock it is found that a check is not good-within a reasonable length of time on the date of the clearance.
In other words, for them to have had us liable to have taken
back this check of Hill's, they would have had to have returned it certainly not later than by 4 :30, and that is the
extreme time-usually by 3 :30, or not later than 4 :00 on
June 6th, 1930.
Mr. Taylor: If Your Honor please, I do not know tha.t I
object strenuously to this line of testimony, but it seems
wholly irrelevant and immaterial because the answer is that
they did take it back on the next day and they hav~ given
the reasons for doing it.
The ·Court: I sustain the objection. I do not think that
it is very enlightening.
By the Court :
Q. Who is Mr. Hill~
A. Mr. Hill was, at the time of the occurrence being referred to Your Honor, cashier of the· National Bank of Suffolk.
page 19 ~ lEy ~Ir. Crumpler:
Q. Mr. Jones, I want to formally introduce into
evidence this draft dated June 11, 1930, for the sum of
$5,500.00 signed by J. A. Vincent, payable to the American
Bank & Trust Company, directed to· the American National
Bank of R.ichmond, and had it marked Exhibit No. 1. That
is the draft, is it not 7
A. Yes, but you used the word ''directed'' instead of ''payable to".
.
·
Q. That is the draft upon which the suit is. brought?
A. Drawn on the American National Bank of Richmond.
Q. I ask you to introduce that formally in evidence. ·
.A.. Marked Exhibit No. 1.
.
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1\tfr. Taylor: These, if not formally in evidence, I no!V in:
troduce theni with Mr. Jones identification.
Note : These papers are filed marked Exhibits Nos. 4, 5
and 9.
J. A. VINCENT,
a witness on behalf of the plaintiff, being duly sworn, testified as follows:
Examined by lVIr. Holland :
Q. Your name is J. A. Vincent?
. A. Yes, sir.
Q. What is your position with the National Bank of S'uf··
folk?
A. Assistant cashier.
Q. Were you assistant cashier on June 11, 19307
pag-e 20 ~ A. Yes.
Q. By whom were· you elected as assistant cashier f By what authority f
A. The board of directors.
Q. On June 11, 1930, were you authorized by the board of
directors to execute this draft, or any draft of the National
Bank of Suffolk T
A. Yes, sir.
(~. Is it not a fact that your name appeared with four
other officers of the bank on the signature· card at the American National Bank of Richmond. which is now the American Bank & Trust Company of Richmond, as the duly authorized ag·ent to sign any draft on account of the National
Bank of Suffolk given American Na.tional Bank Y
A. Yes.
Q. Approximately what percentage of drafts issued by the
National Bank of Suffolk, or checks on its account with other
banks, were issued by you Y
A. I reckon ninety per cent, or the greater part of them ..
Q. That is your signature on the draft that is introduced
as Exhibit No. 1, is it not f
A. Yes.
CROSS EXAMINATION.
By 1\llr. Taylor:
Q. Mr. Holland has asked you about your authority to sign
drafts\ Did that authority extend to signing
page 21 ~ drafts without consideration being paid thereforf
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Mr. Ozlin: I object, if Your Honor please.
~{r. Taylor: On what ground?
~fr. Ozlin: I withdraw the objection.
The Court: He -can answer the question.
A. Without consideration!

By

~Ir.

Taylor:

.

Q. Without consideration being paid therefor to your

hank!
A. No, sir, not without consideration.
Mr. Taylor: Now, gentlemen, I concede that I make him
my witness.
Mr. Ozlin: Let the record show that.
By Mr. Taylor:
Q. Can you relate to the jury the circumstances ·under
which this instant draft now in evidence was signed!
Mr. Holland: We object to that unless it is shown first
that the American Bank & Trust" Company had notice of
such -circumstances. This is a negotiable instrument, an~ ·
our contention is no matter under what circumstances the
draft was signed, unless the notice was brought to the party,
we are not bound by it.
The Court : I allow the question.
Mr. Holland: We except.
A. It was presented to me by another man in the bank..
By

~{r.

Taylor :

page 22 }

Q. Who was that Y
A. Howell.

Mr. Holland: We object. Do you want us to object to
question 1
The Court : Yes.

~aeh

Witness: I believe I am wrong there; it was made by
Mr. Howell and given me to sign by 1\tfr. Hill.
By Mr. Taylor:
Q. At what time of day was it?
A. I imagine after close of ·business, about 3 :30..
·Q. iOn June llthY
A. Yes, sir.

!
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Q. Did Mr. Hill make any statemen~ to y~n at the time it
was presented Y
·

Mr. Ozlin: If. your Honor please, we. object.
The ·Court : Ove.rrnled.
Mr. ·Ozlin: We save the point.
. ·. · .
Witness : He said ''I will give you something for this
draft later''.
By Mr. Ta.ylor:
·
·
Q. Wbat did he give yon, if anything f
A. A little· later he gave me a not~.
Q. Whose note Y
Mr. Ozlin: Yonr Honor we except to every one of these
questions. Unless we can except to all questions, we object
·
·
to each one.
The Court : I think you had better note your
page 23 ~ exception at the time it is made.
Mr. Ozlin: I hate to have to encumber the record in this way. We except to that.
·
·
The Court : We may be able to get along faster than you
·think.
Mr. Crumpler: Doesn't your Honor think any question
could be excepted to which failed to show that notice was
communicated to some officer of the other bank?
The ·Court: Yon have that,. and leaving out the circumstances under which this draft was made.
~Ir. Crumpler: The objection which wonld normally and
naturally be made is that we obj·ect to any question which
elicits testimony tha.t no one connected with the ~merican
Bank knew or had knowledge of it, and we think we could
get along without having· to stop to make exception to that.
It is just :to that one point.
· The ·Court : I don't know how many questions will be
asked, ·but you can except.
By Mr. Taylor:· ,
Q. Whos-e note did he. give you f
A. A note of Mr. P. S. Brinkley, as I recall it.
Q. Had that note been passed by your discount committeet
·
·
Mr. Ozlin: We object to the question.
The Court : What is the relevancy of it Y

''
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..Mr. Taylor: I am showing that he had no authority and
he did not accept that note.
page 24 } The Court: I allow the question for the present.
Mr. Ozlin: We except upon the ground that it shows· no
notice to the Ameriean Bank & Trust Company of those
facts.
A. I did not have any means of knowing whether the note
had been passed or not. I supposed it had.
By Mr. Taylor:
Q. Was that note put in your ·business t
A. Not that day because we were closed.
Q. Was it ever put in your business?
A. The next day it was.
Q. By whom!
A. Mr. Woolford.

Mr. Ozlin: If your ·Honor please, w·e object and except to
these questions.
By Mr.· Taylor:
Q. Was that note given to you to be handled in the regular
course of business?
~Ir.

Ozlin: We object.
The Court: I have ruled that he can ask those questions.
If you wish to note an exception, you can state "We Except".
.
Mr. Ozlin: But Your Honor is not .ruling so the record
will show it. We want the record to show that we object to
the question, and that your ·Honor ruled on it, and that we
excepted.
page 25 } . The Court: All right, let the record show that.
By Mr. Taylor:
.
Q. Was tha.t note given you to be handled in the regular
course of business as a discount?
A~ Yes,' ·sir, it wa.s· given that way. That is ·what I Uih
derstand it to be when I signed the draft.·
Q. From w~om did you understand tha.t!
.A. Mr. Hill.
Mr. Ozlin-: We object.
The ·Court: Overruled and exception.
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By Mr. Taylor:
.
Q. After that draft was signed by you, what :was done w1th

ilY

.

Mr. Ozlin: Objected to.
The Court : Overruled.
Mr. Ozlin: vVe except.
A. I handed it to lVIr. Hill.
·
.
By Mr. Taylor:
Q. Did you know wha.t that draft was to cover at the trme
it was issuell?
Mr. Ozlin: Objected to.
The Court : Overruled.
1\{r. Ozlin : We except.
A. No, sir, I didn't know what it was to cover. I didn't
question it.
By Mr. Taylor:
·
Q. Was Mr. Hill your superior in rank at that
page 26 ~ bank Y
Mr. Ozlin: We object to that.
The Court : Same ruling and txception.
A. Yes, sir.

;By Mr. Taylor:
Q. Had yon ever drawn drafts payable to 1\{r. HillY
Mr. Ozlin: We object to that.
The Court: vVhat has that to do with this?
Mr. Taylor: I understood that they were trying to show
a course of action.
The ·Court : Nothing has been asked of this witness by
them about that.
1\{r. T·aylor: That is .true, but I don't know that I am on
cross examination now; I made him my witness so. far as
this phase is concerned.
The Court : Are you undertaking to show that there was
such course of dealing?
lVIr. Taylor: No; I am showing the converse.
The .Court : fie may answer.
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~Ir. Ozlin: We object .and except on the ground thAP.~~;:~
l1as no bearing on the issues in this case unless it was- brought
home to the American Bank & Trust Company.
By Mr. Taylor:
.
Q. Had you ever drawn drafts payable to Mr. Hill t
A. I don't recall that I had.
page 27}

RE-DIRECT EXAMINATION.

By Mr. Holland : If your Honor pleas-e, we wish the rec..ord to show that we want to ask. the following questions without waiving the exceptions to this testimony in view of the
ruling of the eourt.
The Court: All right.
By Mr. Holland:
Q. It is a fact that the officers of the bank have a right to
purchase drafts from the bank if they so desire Y
A. Yes, sir.
Q. And did when they saw fit?
. ·A. Yes, drafts have been purchased by officers of the bank.
Q. And what you mean is you don't recall any particular
instance where 1\fr. Hill purchased a draft before this Y
A. I don't say ·I do. I don't recall.
Q. He may have purchased other drafts and you may have
signed them Y
A. Yes, but I don't recall it.
Q. The question was asked you by Mr. Taylor whether you
had authority to issue a. draft without consideration; how
long have you been assistant oo.shier of that ba.~ Mr. Vmcent?
A. ·Since early 1930--early in the year 1930.
· Q. You would not at any time knowingly exceed your authority, would you?
A. No, sir.
Q. At ·the time. you signed this draft you conpage 28 r sidered yourself fully authorized to draw it, did
you not?
A. I thought so, yes, sir.
Q. And you considered at that time sufficient oonsideration
to the National Bank for the drawing -of the draft, did you
not?
A. At the time I drew it I did not have the consideration.

6o
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in .:hand. He ·remarked to me "I will hand you something

later'', which he did.

Q. But that is .customary in banking business, isn't it, when
you are in a hurry, the cashier or another officer or Mr.
Woolf9:r;d says "Draw a draft, and I .will hand you something to take the place¥":
A. Yes, it has happe-ned until it was completed.
Q. There was nothing unusual about this Y
A. Nothing ·particularly.
Q. You regarded this draft as having been purchased by
Mr. H11l, did you notY
·
· A. No, I couldn't say I did. He told me to draw it, and I
couldn't say I thought· it was purchased by Mr. ·Hill.
Q.. We wish to identify as Exhibit No~ 7 a ·paper that ap:..
pears at present in the court papers formally introduced by
the National Bank of Suffolk, called "Record of drafts drawn
on''. Now, this is your record of drafts drawn, is it not f
A. Yes.
·
) Q: Opposite. the date June 11 you s-ee under the column
''Payable to the order -of American Bank & Trust Company~·
Suffolk'' ; that is correct, is it not Y
~age 2~ ~
A. That is what it says there.
Q. And under the column "By whom purchased"
-the name "R. B. Hill" appears!
A. Yes.
Q. And opposite that ''$5,500.00'', being item No. 83, in this
·sheet;· that is corre~t, is it not 7
A. Yes, that is correct.
.
Q. Then this_ draft .was placed on the records of the N ational Baitk of Suffolk as a. draft purchased in due course
of business by R. B. Hill'?
· A .. Yes,; this colnrr1n "Purchased" sometimes does not
mean purchase; it may meaiJ, R. B. Hill was the one who
authorized it. In _the true sense of the word "Purchased",
there ar~ -very few that are purchased.
Q. When you executed the draft, how did you regard the
transaction~ Di~ you regard· the draft as- being purchased
.by R. B. HillY
~- A. No, I didn't regard it as being purchased by R. B. Hill.
I thought it was a bank transaction. He instructed me or
someone else actually prepared the draft. I did not.
Q. The note you referred to was a note for $5,500.00, endorsed by P. S. Brinkley, wa.s it not?
·
A. As I recall it, yes.
Q. You . regarded that note as good, did you not, for
$5,5QO.OO at that time Y

.

.
. .
. .
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A. It is not for me to pass on notes. That is
page 30 } not my authority. I do not pass on the worth of
them.
Q. As I understand, you were not exceeding your authority
knowingly!
A. No, I was not exceeding my authority knowingly.
Mr. Holland: I formally introduce this record of drafts
drawn as Exhibit No. 7.
Mr. Crumpler: Sbowing that it is a record of. the N ationa! Bank of .Suffolk.
Mr. Holland: We wish to introduce formally, as a part
of the record, ·note made by R. B. Hill, payable to P. S.
Brinkley, date June 10, 1930, for $5,500.00, negotiable and
payable at the National Bank of .Suffolk, endorsed by P. S.
Brinkley, marked Exhibit No. 6.
Q. (:By Mr. Holland) Is that the ~ote 'Yhich was handed
you by ~fr. Hill to eover this draft 1
A. It looks like it.
Q. When this note was handed to you, how was this transaction regarded by you Y
A. I regarded it as closed.
Q. Of your knowledge, Mr. Vincent, was any of this hiformation that you have testified to at length here, concerning how this draft was drawn, brought to the attention of
American Bank & Trust Company 1
A. Not that I know of. I do not know any reason for it.
Q. You did not?
A. No.
page 31 ~ Q. And no one else you know of personally did 1
A. No.

}.fr. Ozlin: May I ask the witness a question?
The Court : · Yes.
~y

·

;M:r. Ozlin:

Q~

You have referred to 1\Ir. Hill as your superior officer.
In the drawing of the ninety per cent of the drafts about
which you have testified, or approximately ninety per cent,
you did. not have to consult 1Ir. H~H or anyone else as to
your authority to sign any particular draft, did you Y
A~ I don·'t understand the question.
Q. You did.not have to consult Mr. Hill or any other offi-
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cer in order to get authority to sign the drafts which came
to you to be signed 1
·
A. I don't understand.
Q. I say, you did not l1ave to get authority from Mr. Hill
or any other officer of the bank to sign drafts which came
to you in the reg·ular course of ·business to be signed, did
you?
A. No, sir ; I could sign them myself.
Q. You had the same authority to sign drafts as Mr. Hill
or some of the other officers of the bank, did you not Y
A. Yes.
Q. You were elected by the board of directors of the bank
just the same as Mr. Hill was, were you notY
A. Yes, sir.
page 32 ~

RE~CROSS

EXAMINATION.

By Mr. Taylor:
Q. You followed 1\'Ir. Hill's directions, did you not, when
he presented documents to you for your sig·nature, such as
this draftf
A. Yes.
Q. You would not have refused to sign a draft presented
to you by one of the senior officers of the bank, would you T
A. No, sir.
Q. Would you have signed this draft unless it had been
presented to you by ].t!r. HillY
A. If a senior officer had asked me to sign it, I would have
sig·ned it.
·
Q. There was no occasion for you to sign the draft without a request from Mr. Hill, was there Y
A. No, sir.
Q. Now, this Exhibit No. 7 introduced here, containing a
record of drafts drawn, that is a stock form, isn't it Y
A. Yes, sir.
Q. Did I understand from your testimony that the legend
at the top of "By whom purchased" does not in fact indicate that there was a purchase or that the man's name appearing there actually was the purchaser, but that it indicates either the nature of the transaction or the name of the
party on whose authority the transaction was had; is th~t
correct?
A. Yes, sir.
page 33 ~ Q. Now, with reference. to this note of $5,500.00
dated June 10, 1930, signed by R. B. Hill and endorsed by P. S. Brinkley, in evidence by the plaintiff as Ex-
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hibit No. 6, lvhich you say was left with you, made by Mr.
Hill, what authority·had you to .aooept notes or other pa~}:~
<>n behalf of the bank?
1\fr. Crumpler: We object, Your Honor.
The Court: On what ground?
~Ir. ·Crumpler: He testified that it was acoopted. There
has been no notice conveyed to American Bank & Tr~st O~m
pany that the note was offered.
The Court : I overrule the objection.
Mr. Crumpler: Eocception.
By }.fr. Taylor:
Q. What authority did you have,~ if any, to accept that note
for the bank?
.A. The orders from a superior officer.
Q. And you took it froni Mr. Hill, the maker!
.A. Yes, Mr. Hill had the note.
Q. Without any authority on your part to bind the bank?
.A. No. .As I say, I did it under superior officer's orders.
Q. I may have asked this question before : When you
signed that draft for $5,500.00 did you know wha.t it was
for?
1\:fr. Crumpler: We object.
The Court: On what ground?
lHr. Crumpler: On the same ground that it is a matter
. .
that the .American Bank & Trust Company, or any
page 34 } one connected with it, knew nothing of.
The Court: Overruled.
·
. 1\tir. •Crumpler: Exception.

.;

By 1\fr. Taylor:
Q. Did you know what it was for?
A. No, sir, I didn't know what it was for.
Q.. .And you were simply then following the direction of a
superior officer?
.A. Yes, sir.
RE-DIRE~OT

EXAMINATION NO. 2.

By Mr. Ozlin :
Q. You testified that you would sign any draft presented
to you by a superior officer; you would not do that if you
had any idea that the matter was fraudulent, would you Y
.A. You said did I have an idea Y
.
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. Q. You would not .do th~t if yo:n 'had any idea that the
transaction was a fraudulent ·one, would yonY
A. No, sir.
·
Q. .And you had no reason in the world to suspect that there
was anything out of the ordinary about this transaction, did
yon?
··
A. I did not.
.
.
Q. You· signed this draft just as you signe4 hundreds anq
thousands of others in the course of your employment, did.
you notf ·
page 35 ~ .A. Yes, sir..

Plaintiff rests.
A. WOOLFORD,

a witness on behalf of the defendant, being duly sworn, tes- .
tified as follows:

·

·Examined by. Mr. Taylor:
Q. Mr. Woolford, you are vice-president of the N~tional
Bank of ·Suffolk, the defendant in this case, are you not?
A. 'Yes, sir.
·
Q. How long have you occupied that position?
A. I don't know exaetly, but a good many ye~rs.
Q. Mr. R. B. Hill was the_cashier of your bank ··in June,
. 1930, was he .not Y
· A. Yes, sir.
Q.- And Mr. Vincent was an assistant cashier at that time~
was he not! .
·
A. Yes, sir.
Q. Do you know anything or what do you know about the
authority of Mr. Vincent to pass upon notes!
A. ·He had no authority.
Mr. ·Ozlin: If your Honor please, we except to that question and answer on the ground that it has no bearing on· this
case unless that was brought home to the Amercian Bank &
Trust Company.
·
page 36 ~ The Court ; I am allowing the .evidence to be
brought. out.
Mr. Ozlin: You require us to except Y
The Court: I overr1,1le the objection.
Mr. Ozlin: ·we except.
·

By Mr. Taylor:
Q. Was this note of $5,500.00 which has been introduced
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in evidence, dated Jn~e lOth, made by R. B. Hill, passed upon
by your discount committee, or accepted by your bank Y
· A. No, sir.
Mr. Ozlin: Objected to and excepted to.
By Mr. Taylor:
·
' Q. Please state the circumstances under which ·that note
came into your possession 1
Mr. Ozlin: Same objection.
The Court: Same ruling.
Mr. Ozlin: Exce·ption.
A. I don't know. I found the note in Mr. Vincent's cage
the morning after it was taken, and then I stopped payment
on the draft that was given for it.
By Mr. Taylor:
Q. Now, will yon please state what you know about this
draft?.
Mr. Ozlin: Same ·objection and exception.
The Court : Y:es.
A. The only thing I know is that the draft had been issued
the day before, and the next morning, which was June 12th,
I believe, I found that note in the cage and asked
page 37 ~ Mr. Vincent where it came from. He said Mr. Hill
had given it to him in -exchange for this draft. I
said he had no authority to take that note, and I stopped
payment on the draft.
By Mr. Taylor:
Q. Did you communicate with Mr. Jones, of the American
Bank & Trust Com-pany, relative to that draft and that note?
A. No, sir.
· Q. Do you know anything about a check for $5,500.00 which
had been given to the American Bank & Trust Company
about a week previous to this .by Mr. R. B. Hill, and returned
by your bank with ."Insnf.:ficient funds"?
A. Do yon want to have the figures exactly right, because
those are not the exact figures of that check Y
Q. I haven't t4e check before me. It was $5,530.68.
.·A. I know something about that check, yes, sir.
Q. Will yon please state the circumstances in connection
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with that check and your transaction with Mr. Jones in connection with it¥
A. The morning after that check had been put into the
National Bank of Suffolk, I went to the American Bank &
Trust ·Company and told 1\{r. Jones that Mr. Hill did not
have enough funds to his credit to pay that check, and I
wanted him to take it back, which he agreed to do.
Q. Did he tell you at that time what that check was given
for?
A. No, sir.
page 38 ~
Q. Did you know what it was given for?
A. No, sir.
Q Did you know anything about his draft being drawn at
the time Mr. Vincent signed itT
A. No, sir.
l\1r. Ozlin: We object.
The Court : Overruled.
lVIr. Ozlin: Vve save an exception on the same grounds.
By Mr. Taylor:
Q. Mr. Woolford, Mr. Holland referred in some of his examination to the fact that 1\{r. Hill's check which was returned as no good, the cancelled note of R. B. Hill endorsed
by Brinkley, and the collateral note to which those papers
were attached, came from the possession of the National
Bank of Suffolk. Do you know anything about that Y
A. No.
Q. Do you know how those papers came into the possession
of the bank?
A. I didn't know that they were.
Q. Well, were they?
A. Not to my knowledge.
CROSS EXAMINATION.

By l\1r. Ozlin:
Q. ~Ir. Woolford, you did not testify at the former trial
of this case, did you Y
page 39 ~ A. No, sir.
Q. And you simply have no knowledge about
how those papers Mr. Taylor has just asked you about got in
here, do you Y
A. Let me understand?
Q. You simply have no knowledge about how those papers
got into this case f
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A. No.
Q. You are not in position to say that they were not intro.duced by the National Bank, are you 1
A. No, sir. I was not here at all at the last trial.
Q. You have also testified about the check for fifty-five
hundred and some dollars that Mr. Hill gave the American ..
Bank & Trust Company, and later Mr. Jones refunded you
the money ; that check was paid by your bank, wasn't itT
A. Yes, sir.
Q. And it w~ simply an act of kindness or an act'of.grace
.on the pa.rt of Mr. Jones, of the .American Bank in refunding that money to your hank, wasn't it?
A. I suppose you might call it so.
Q. There was no obligation on him to do so, was there Y
A. Nothing but courtesy between banks.
Q. That is what I understood. And the feeling between the
banks had been of the most kindly and cordial nature Y
A. And still are.
Q. And I think you also testified that when you found on
·
the morning of June 12th that this draft had been
page 40 ~ given by Mr. Hill to the American Bank, and this
Brinkley note left in your bank, and you stopped
payment on the draft, you did not communicate at all with
the American Bank & Trust Company?
A. No, sir.
Q. You simply. stopped payment and let the matter rest Y
A. Yes, sir.
Q. You are v:ice-president of the National Bank, are yori.
not?
A. Yes, sir.
Q. Mr. Hill, when he found out on the morning of June
12th you were going to stop payment on his check or draft,
begged you not to do it, didn't hef
A. Yes, sir.
Q. He told you he had made arrangements for the money
at the American National Bank of Richmond to take care
of that check, didn't he f
A. To take care of that check?
Q. Or draft?
· 1
1 ; '
A. That is what he told me, yes, sir.
Q. And he was your cashier?
A. Yes, sir.
Q.. And remained cashier for some little time after this
transaction, did he not Y
A. No; he walked out on the morning of the 12th right

-,8
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straight. As soon

~

I stopped payment

Qn

the draft he left.

-the bank.

Q. ;He had been your cashier for some time prior
to that time Y
A. Yes.
Q. He was cashier on Jnne 5th when he gave that check
for :fifty-:five hundred and some odd dollars which they later
refunded to yon, was he not Y
A. Yes.
Q. And continued so up until ,Jnne 12th when you stopped
-payment on his other draft and he volRntarily left the bankf
A. Yes.
.
page 41

~

R. B. HILL,
a witness on behalf of the defendant, being duly sworn, testified as ·follows:
Examined by Mr. Taylor=
: Q. Mr. Hill, you were former cashier of the National Bank

of Suffolk?
. A. Yes.
Q. That $5,500.00 draft drawn on the American National
Bank of Richmond, that was given to the America.n Bankt
& Trust Company of Suffolk, was in nayment of what?
A. I gave it to thein in payment of my note payable to
them.
Q. That was your personal obligation for which you gave

it?

. .

.

.

.

.

.A. Yes.

Q. You delivered it in person f

A~

Yes, sir.

· .

.

. Q.. From whom· did you obtain that draft f
A. I obtained it from'. the ·National Bank of .Suffolk, and

Mr. Vincent signed the draft for me.
·p1.tge--42 ~ Q. What did you pay for it!
(
·
A. I didn't pay anything. Prior to the drawing of the check, I made arra.ng·emen ts by which I was satisfied it would be paid when presented at Richmond.
Q. Did you make arrangements with your bank 1
M·r. Ozlin: The same objection, that no knowledge of· this
was brought home to the plaintiff.
. · ·
·
The Court : Overruled.
Mr. Ozlin: We except.

Nat. Bank of S'uffolk v. American Bank&, Tr. Co.r-

69

By Mr. Taylor:
·
Q. Had you made any arrangements with your own bank f ·
A. Do you mean the National Bank of Suffolk?
Mr. Ozlin: The same objection and exception.
By Mr. Taylor:
Q. With the National Bank of Suffolk to handle your note!
A. No, sir.
CROSS EXAMINATION.
By Mr. Ozlin:
Q. You had made arrang·ements in Richmond?
A. Yes, I considered I had made arrangements in Richmond.
Q. And you told Mr. Woolford that morning, when you
learned that he was going to stop payment on the draft you
had givenf
A. Yes.
· Mr. Taylor: I think, Mr. Ozlin, you are making the Witness your own.
page 43 ~ 11:r. Ozlin : I don't think so. He had already
testified to it.
Mr. Taylo·r: No, I had not asked him a question about it.
Mr. Ozlin : You can stand aside.
The Court: One minute.
Q. ·(By the •Court )' You were the cashier of the National
Bank of 8uffolk Y
A. Yes, sir.
Q. And you had a note for $5,500.00 in the American Bank
& Trust Company?
A~ Of Suffolk, yes, sir.
Q. And it was in payment of that note that this draft was
drawn on the American Natioilal Bank of Richmond Y
A. Yes, sir.

The· Court·:

All right ..

By Mr. Ozlin:
Q. you, on the afternoon that this draft was drawn, left
with Mr. Vincent a note signed by yourself and endorsed by
P. S. Brinkley, did you not, to take care of that draft T
...
A. I left it with the note teller. I didn't rein ember whether

.Snprem~

70

Courl o~ Appeals of Virginia.

it was Mr. Vincent or Mr. Howell, who was his assistant in
the cage at the time. ·
Q. Yon left it with some officer or employee of the bank T
A. Yes. It was my purpose to send the note to Richmond
that afternoon, but when I got back to the office the stenographer was gone.
page 44 ~ By the ·Court:
Q~ Yon mean the draftY
A. No, sir, the note. I considered I l1ad made arrangements with the American Bank in Richmond to discount that
note before I had the draft drawn. I called an of.ficer of the
American Bank in Richmond and had a conversation with
him with reference to lending me the money on that note,
and my ·understanding over the phone was that he would do
so under certain conditions, that I would furnish him a statement of Mr. Brinkley showing that he was good for the
loan. Then, after I had had the conversation and was satisfied in my own mind that I would have no difficulty in getting· the money, I had the draft drawn and took it to the
American Bank & Trust Company and paid it to them for
my note. I then went back to my office with the purpos~
of sending the note to Richmond to be. placed to the credit
of the National Bank of Suffolk to cover the draft, but the
stenographer was gone when I got there, and I left it over
expecting to send it next morning, and went in with that
purpose in mind to do it.
By

~Ir.

Ozlin:

Q. And that is when Mr. Woolford told you he would

stop payment on it?
A. Yes; and wheu he stopped payment on the· draft, I
didn't send 'it any place.
Q. What officer in Richmond did you talk to?
A. Mr. D. W. Durrett, vice-president of the bank
page 45 ~ in Richmond.
Q. That was the American N a.tional Bank of
Richmond?
A. Yes.
Q. The same bank in Richmond which previously loaned·
you, just a short time ·before this, almost the identical
amount, the same an1ount, on the same ·endorsement of P. S.
Brinkley?
·
A. I think the same amount. It was either $5,500.00 or
$5,000.00.
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Q. And on the same security you were offering this timet

A. Yes.
Q. What was Mr. Brinkley supposed to be worth at
timel
·
\i

·
t~t.

~

I

1\ir. Taylor: If your Honor please, it strikes me that we
are pursuing a line of questions wholely irrelevant to ~his
-case.
Mr. Ozlin: We withdraw the question. I do not think it
has any material bearing on it, myself.
~·

.,

By Mr. Ozlin: If your Honor please, the question I asked
a. moment ago, to which Mr. Taylor objooted and I withdrew
it, I wish to renew it.
Note: The question referred to was read as follows:
''What was Mr. Brinkley supposed to be worth at that
time?"
1\{r. Taylor: I object.
The Court: I allow it.
Mr. Taylor: I except.
A. My recollection is now tl1at he made a statement showing a. net worth of something like seventy thousand dollars.
page 46 } By Mr. Ozlin :
Q. You had a financial statement of Mr. Brinkley in your :files, did you not?
A. There was one on the files of the National Bank of Suffolk, yes, sir.
·Q. Did that financial statement that was in the :files of the
National Bank of Suffolk show him to be worth about what
you testified to?
A. That is my recollection.
Q. That note that you left with the National Bank of Suffolk on June 11th for $5,500.00, signed by yourself and endorsed by P. S. Brinkley, did you consider that a good note
on that date?

Mr. Taylor: If your Honor please, I cannot see the relevancy of it. We are getting into a -collateral matter, trying
apparently the financial worth of Mr. Brinkley.
The Court: I overrule the objection.
Mr. Taylor: Exception noted.
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A. Yes,·I conside·red him good for that amount at that time~

Mr•. Ozlin: That .is

all.

RE-DIRECT EXAMINATION.

By Mr. Taylor:
·
Q. If I understood your answer to Mr. Ozlin aright, you
simply left this note ma.rked Exhibit No. 6 with Mr. Vincent
as a memorandum of the transaction Y
·
page 47 ~ A. I left it for this reason; After I did not find
the stenographer to send the note to Richmond
that night, I did not want the affair standing out without
some security until I could get it to Richmond. I did not
consider the note as being discounted by the National Bank .
~of Suffolk, but I left it as security until I could get it where
it was going to. be used to take care of the check.
Q. You intended to send it to Richmond the ne·xt day as
your individual matter?
.
A. As my individual matter to be passed to the credit at
the National Bank of Suffolk to cover the draft.
Q. (Without waiving my objections.) This financial statement of Mr. Brinkley, had you ever ~ent such a statement
to Mr. Durrett in Richmond on a previous occasion 7
A. I think I sent him one when he used the note for my
brother a year before, but it was a different statement ~rom
that one. It was a statement made a year earlier.
Q. Were you to send Mr. Durrett anything ·else save the
note· and that :financial statement f
A. My recollection is I told him I would get him a letter
from Mr. Jones giving his opinion. I :wanted to furnish him
with some opinion other than my own on the endorsement.
Q. What Jones are you referring to 7
A. Mr. Jones of the American Bank & Trust Company of
Suffolk.
Mr. Taylor: That is all.
· page 48

~

By the Court :
Q. Mr. Hill, why was it you got a cashier's check
on the American National Bank instead of writing your own
check, if they were to discount this note Y
A. Your Honor, I didn't have any aooount with the American Bank in Richmond-any personal account there.
Q. I understood you to say that ·you had talked with Mr.
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Durrett, and he said that he would handle the note with Mr.
Brinkley's endorsement?
A. Yes, sir.
· Q. Why then did you not simply write them your own
check for the amount that he was to let you have on the
note?
A. The only way I thought at the time was I thought I
would send the note to the credit of the National Bank of
Suffolk to take care of the draft. I had never handled a
transaction tha.t way before, and still it occurred to me that
that was a good way to handle it, and I had no reason to believe I would not have the funds there to cover it.
JAMES L. McLEMORE,
a witness on behalf of the defendant, being duly sworn, tes-

tified as follows:
Examined by Mr. Taylor:
. Q. You are James L. McLemore, president of the National
Bank of Suffolk?
A. Yes, sir.
·
Q. Judge, will you please state the authority of
page 49 } ~Ir. Hill to use bank drafts or bank assets for the
payment of his own debts, if any.
A. He did not have any from the bank officials or from the
directors.
~!r.

Ozlin: We object to the question and answer.
The Court : Overruled.
Mr. Ozlin :- Exception.

By Mr. Taylor:
Q. What a~thority, if any, did ~!r. Vincent have to accept
a note for discount or security on the part of the bank?
A. He had no authority at all to do so.
~fr. Ozlin~:

We object
The Court: Overruled.
1\Ir. Ozlfu : Exception.
Witness: Vincent had no authority at all :with reference
to credits.
Bt Mr. Taylor:
.
Q. When did you, as president of the bank, ascertain that
a draft da.ted June 11th, and drawn on the American Na-

!4

Supreme/Court of Appeals of Virginia.-

tional Bank of Richmond, payable to the American ;Bank &
Trust. Company of Suffolk, had been signed by Mr. Vincent
and delivered in payment of Mr. Hill's personal and private
obligation.
Mr. Ozlin: We object.
The Court : Overruled.
Mr. Ozlin: · Same exception.
page 50 }

A. The draft was drawn on the eleventh, and was
sent up on the twelfth, I- think, or payment was
stopped on the twelfth, I think. My knowledge came the morning that the payment was stopped. Mr. Hill was in my office
at the moment, and Mr. Woolford· came into the office and
told him that he had stopped payment on the draft. There
was some criticism of Mr. Hill about drawing the draft, and
he said that he would stop payment. That was the first of
my knowing about the draft.
Q. Can you state whether or not this note for $5,500.00, in
the record as Exhibit No. 6, dated June 10, signed by Hill
and endorsed by Brinkley, was ever accepted by the discount
committee of your bank!
Mr. Ozlin: Objected to.
The Court: Overruled.
Mr. ~Ozlin : Exception.
A. No, the discount committee never heard of it.
Bv ~I r. Tavlor:
· Q. ~ubsequent to the transactions which you have related,
in your knowledge did you have any conversation with Mr..
Jones, of the plaintiff's bank, relative to this matterY
. A. Yes, sir.
Q. Will you please state the substance of that conversa·
tion Y
~{r. Ozlin : If your Honor please, we believe that the jury
should retire at this point.
The Court : Gentlemen of the jury you may retire.

Note: The jury retired from the courtroom.
page 51 ~ Mr. Ozlin: If your Honor please, I would like,
_ . before he answers that question, to be permitted
to ask. !nm one or two questions.
The ·Court: You may go ahead.

-------------
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By. ~Ir. ·Ozlin: .
. . .
Q. Judge McLemore, wasn't the conversation a}Jout ;Whi:• .::,
you have just been a~ked in an effort on the part of th~_.·'·~w.o ·;
banks to settle the matter amicably and without any U.tigation T:
A. I imagine so, 1\Ir. Ozlin. We wanted to see if we.oould .not get the cheek paid that had been stopped, or the draft
that payment had been- stopped on, and they came down to
.my house, and, as a matter of ft+ct, I was in ,:ny back .yard
and was getting ready to go out, and they came to my garage with Mr. ·Hugh IIolland. Q. They were trying to· get the matter settled amicably,
were they not T
A. Yes. I don't think they came down to make a statement about it. vVe got to discussing it, and they came down
in an entirely friendly sort of way.
Q.. Didn't -they express a desire not to- make public anything which had transpired about the draft, and therefore
came to you as president of the bank Y
A. I would not say yes or no.
Q. Wasn't that the effect of it?
A. I don't remember that particular phase of it, but I think
that they came there with a view of all of us trypage 52 } ing to get the matter settled with the least. bit of
publicity.
1\lfr. Ozlin: This being an effort to compromiseThe ~Court: (Interposing) He has not stated it was an
effort to compromise.
Mr. Ozlin: Perhaps there was no effort to get a.reduction,
but here- was an effort to get together, and it seems .to me the
same rule would apply as in an effort to compromise.
The Court: Suppose yo-q. let him answer it, a.nd then I will
pass ~n it.
Witness: I do not re-member the. question.
By the Court= The con~ersation between you and them f
A. I would not undertake to state the exact lang-uage which
occurred between us, because there was quite a lot of talking bet,ween Mr. Jones and ":1\fr. Holland and myself. Mr.
Jones, suppose you come around.
Mr. Jones.: If you are referring to the conversation, I
':remember it an· right.
. Mr. Ozlin: T:he judge wants you to hear what ·he ·~a.ys.

--~

·76

. · · .. Supreme· Court of Appeals

of Viriima~ ·' ·

Witness: I P,o not want him to be sitting there in ignor-

ani

a:ri~~. of wha.t I
saying. They came there and commenced
di.~nssing the qtl,estion of the National Bank draft not being

paid.
The Court: What Mr. Holland are you speaking oft
\Vitness: :hi r. Jlollund. the counsP.l in the case.
The Court: I just wanted to understand. ··
page 53

~

Witness: Mr. Jones, I think, went on to argue
the matter from his standpoint as to why he
thought the draft should be paid by the National Bank, and
he stated that when a cashier or assistant cashier passed its
check out, or draft, in payment of a note and he took it,
that there ought not to be any comeback or stopping of the
draft. That was not the language, but that was the substance of what he said. I simply remarked that they knew
it was Mr. Hill's debt, and that it was not the National Bank's
debt, and the bank knew nothing about it, and I did not consider the cashier or anybody else had the right to issue a
draft on the National Bank to pay somebody else's debt. It
was discussed around that angle, and that is all I can· say
about- it, and we separated. I would not undertake to use
the exact language that was spoken, but I suppose that they
·stayed there five minutes or more.
1\tlr. Ozlin: We withdraw any objection, if you will let the
stenographer read that to the jury.
·
Mr. Taylor: One minute.
Q. · (Mr. Taylor) -Judge, did Mr. Jones make any statement to you relative to his knowledge of Hill's personal interest in that transaction and whether or not he knew the
conditions under which Hill delivered this draft 1
.A. The whole talk was along the line of it being Mr. Hill's
pe:rsonal obligation. There was reference. to the fact that
he had attempted to pa.y the note a week before, or
page 54 ~ I don't know how long, and it had created something of a stir in the bank, and they ~ade him pay
it back, and Mr. Jones very nicely paid it back, and I think
it was referred to there why ~e should come back with the
same kind of transaction when it was enough to put a'nYibody
on notice. The principal thing said was that we had issued
a draft which they considered negotiable paper, that it had
"been signed in the regular course by the officials of the bank,
and it could not be repudiated. Nobody questioned the fact
that it was Mr. Hill's private debt and that it ·was not the
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bank's obligation. Mr. J one.s stated that that might be true,
but at the same time if a bank. could not accept another
cashier's or an assistant cashier's draft on another bank, he
diil.n't know how we. could get along in b~t-Sines, or something
of that kind. That is about all I can say about that.
By the Court:
Q. Did Mr. Jones. say anything to indicate tha.t he did know
that this was not a transaction of the J:m.nk itself Y
A. Oh, yes. There is :no doubt about that at all. He said
Mr. Hill had asked him to write a letter to Mr. Durrett about
the Brinkley note to give him his views :about what Brinkley's worth was, that he, I think, did not write the letter. I
do not know what the reason was-that the stenographer had
gone, or it was late in the afternoon,-and that this trouble
arose before he wrote the letter saY1.ng what Brinkley's worth
was.
page 55 }-

The Court : I think the evidence is admissible.
Bring the jury in.

Note: The jury returned to the courtroom, and the testimony given by the witness during the absence of the jury
was read to the jury by the reporter.
CROSS E.XAl\IIINATION.

By Mr. Ozlin:
Q. Judge, you say there was a referenee in this conversation that you detailed a!bout the attempt made by l\{r. Jones
to pay the note a week before by check 'vhich was later refunded-by Mr. ·Hill, I mean. You· brought that up yourself,
did you not?
·
A. Do you mean at that timet
Q. Yes?
A. Probably I did. I can't ·remember, but I think I· did.
. Q. You and Mr. ~Tones and Mr. Holland were discussing· it
back and forth 1
.
A. Yes.
Q. Yon. were stating it from your viewpoint and they were
stating it from their viewpoint?
A. Yes.
Q. There was not one word said, was there, to indicate that
Mr. Jones knew that this was not a valid draft' which was
brought to him on June 11th Y
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A. No, sir. As I just now said, Mr. Jones took
page 56 ~ the position that it was a valid draft because it
had come to him in the regular course of business.
Q. And he had insisted all along that it was regular on its
face and that he had no notice, of anything which would impeach his theory of it~
A. I think he took that position, yes.
Q. Of course he knew that the draft was being passed to
his bank to pay a. debt owed to his bank by Mr. Hill. That
is admitted throughout, isn't it Y
A. He admitted it then and I think does today.
Q. Now, you said that 1\Ir. Jones stated that Hill asked
him to write a letter to ~Ir. Durrett; he told you, didn't he,
that that request was made to write that letter after the draft
had been delivered to 1\Ir. Jones and Mr. Jones had in turn
delivered to Mr. Hill the note or notes, and Mr. Hill was
in the act of leaving the bank when that request was made;
wasn't that made clear to you 7
A. I don't think he went into the details like he did here
today. He said it was all practically one transaction there;
that he had told Mr. Hill and 1\Ir. Hill had asked him if he
would not write Mr. Durrett a letter because he wanted to
negotiate this $5,500.00 in Richmond so as to provide the
·
means to pay off the debt he o'ved the bank.
· Q. He did not say the handling of the note in Richmond
was dependent upon the writing of that letter, did heY
.
A. Oh, no, I don't think he said that. I don't
pag·e 57 ~ know whether he said that or I had gotten it from
the general discussion the,re tha.t 1\tir. Hill wanted
somebody, and it seemed to me he said Mr. Hill had told Mr.
Durrett in Richmond that he would get a letter from Mr.
Jones, or Mr. Durrett had requested Hill to get a letter from
Mr. Jones as to what he considered this note worth, or Brinkley worth as endorser.
Q. That request was made after the closing of the transaction about transferring the dra.ft and the note?
A. I would not say about that. I didn't know anything
about it except what Mr. Jones said, and he said it was one
transaction in the bank while making· the transfer.
Q.. Mr. Jones testified that the request about the letter was
made a.fter the other transaction was closed and Mr. Hill
was in the· act of leaving the bank. He made no statement
contrary to that in this conversation with you, did he 7
A. I do not remember that detail being discussed at all
at my house. ·
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·Q. How long have you ·know Mr. Jones-Mr. E. E. Jones!
A. I don't know; twenty-five years I reckon.
Q. Is he, or is he· not, c,onsidered a man of the highest
honor and integrity, and his reputation for truthfulness an~t~:
veracity is the best 1
A. Oh, I think that is his general reputation.·
~·.
Q. Do you think for one minute that Mr. Jones would have
any part in any transaction that was not abso.:.
page 58} lutely regular and square.
· A. I do not think I am called upon to pass upon
his motive. That 'vould be expressing an opinion which I
do not care to do. People have such different views about
what is right and wrong, people aproaching matters differently, very much colored by their interest.
Q. He is highly regarded in this town, isn't he f
A. Yes.
Defendant rests.

E. E. JONES,
a witness on behalf of the plaintiff, recalled, testified in rebuttal as follows:
·
E~amined

by ~Ir. Holland:
Q. Mr. Jones, on June 11, 1930, or I believe it was the 12th,

Saturday afternoon, why was it you went to Judge McLemore's house t
A. You have your dates mixed: On Saturday, June 14th,
I asked you to call Judge }ifcLemore and see if you could
not get an engagement with him to discuss with him the matter of this $5,500.00 draft of the National Bank of Suffolk,
drawn on the American National Bank of Richmond, that had
been returned unpaid.
.
Q. Was that the same date that you received the
page 59 } draft back f
A. No, sir. I haven't my records in front of me
as to the date I received it back. We received the draft back,
and I would guess accurately possibly June 13th. It was
given us on the 11th, and we sent it to the Central National
Bank, in Richmond, on the same afternoon, and it reached
Richmond on the 12th and should hav:e been received by us
on the 13th.

By the Court:
Q. You mean the American National Bank or the Central?
.A. The ~Central N a tiona! Bank is our correspondent. We

sa

.Su:Prelile Court" of ·.A.ppeais· or Virginia.

cleared ,at that time all RieiUnorid items by sending them to
the Central National Bank, and they, in turn; ·used it in the
clearing house in Richmond to get it to the American Nationa!.
·

By Mr~ Holland·:
Q. Is this t~e notice you received from the ·Central Na·
tiona! Bank Y
A. This is the notice from the Central National Bank,
Richmond, Virginia, dated June 12, 1930, advising us that
they-the exact wording on here is addressed to American
Bank & Trust ·Company, Suffolk, Virginia. We charge your
account and return unpaid. Reason _stopped, if any, in the
column drawn on or by Suffolk, ·virginia,-amount of item
$5,500.00. R-eason payment stopped. Printed signature, the
cashier at that time Holt Page, cashier.
Mr. Holland: We formally introduce this as evidence..
Note: This v.aper is filed marked Exhibit X.
page 60

~

By Mr. Holland:
Q. Tell the jury the conversation between you
and Judge McLemore?
A. And yourself; yon were present and took part in the
conversation, and that is all the conversation I ever had with
Judg·e McLemore when this matter was brought up. You
started off in telling J ndge McLemore why we were there to
talk with him about this $5,500.00 draft being returned.
Judge McLemore stated "I don't see how the National Bank
.of Suffolk can be liable ·on. this draft for the reason that I
understand it paid the personal indebtedness of R. B. Hill''.
I answered that by telling the jadge, by making the statement, I said '' J udg'e-, that paid tbe indebtedness .of R. B.
•Hill guaranteed by P. S. )3rinkley--not one but both of
them". I said "Judge, are you familiar with the fact that
this draft was signed by J. A. Vincent, assistant cashier f ''
The judge replied told me as follows: ''Vincent is only
an underling (he used the word underling). to Hill." Then
Mr. Holland asked Judge McLemore if he, Judge McLemore,
in his official capacity as president of the National Bank of
.Suffolk, had signed the draft, would the National Bank of
Suffolk then have been liable, to which question Judge J\fcLemore replied yes. It being· inconceivable to me that Judge
McLemore could have understood all the circumstances in
it a.t that stage, I told Judge McLemore of my extreme cour-
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tesy to his bank by taking back the check signed by Mr. Hill,
that we took back for them on June 7, 1930, to which he replied that that had nothing to do with this-meanpage 61 } ing the $5,500.00 draft. Then 1\Ir. Holland asked
Judge McLemore about the reported shortage· i~
the bank of Hill and how much was the shortage, and the
judg~

Mr. Taylor: (Interposing.). If your Honor please, has
a collateral issue such as that any relevancy?
The Court: He i~ simply detailing the conversation as
he recollects it. Judge McLemore has already done so. Go
ahead.
Witness: The judge proceeded to tell 1\{r. Holland different
amounts of figures that Hill was short.
By Mr. Holland:
Q. Go ahead? ·
A. The conversation wound up by Judge McLemore asking !1:r. Holland if he C~fr. Holland) had looked into the law
a.s to the liability of the National Bank of .Suffok on this
draft, to which Mr. Holland told him that he had not. 1\Jir.
Holland didn't know of it until a very few hours-within one
hour,-before we asked for the engagement with .Judge McLemore, when ~Ir. Holland told Judge l\IcLemore tha.t he·had
not looked into it, then he said tha.t he would do so and sug-:gested that Mr. IIolland do so, and they would get together
some other time. Just before that he said to us "You all
need not ~orry, you will get your money". H.e closed it up
with each of them was going to look into the law.
·
Q. Was anything said about the letter which you were to
write to Mr. Durrett, in this conversation T
page 62 ~ · A. No, sir. You were present and can testify on
ili~
.
Q. Are you positive of that Y
A. Absolutely positive-just as positive as I can be.
·Q. You testified previously today, 1\fr. Jones, that Mr. Hill
told you the loan had already been made, and that he had
received a. telegran1, as I understand it, from the American
National Bank confirming that; is that true'
· A. Yes, sir; he said that as he was laying down in front
of me the $5,500.00 draft. The exact words were "Ernest,
here is your money. Durrett handled my note for me, placed
it to the credit of our bank, and sent us a telegram to that
effect".
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Q. Did Mr. Hill intimate at any time during the conversation at which the draft passed that a loan had not already
been made?
A. No, sir. He said he had secured a. loan. There was no
reason to tell me that. I had not discussed with him any
loan from Durrett.
Q. What day did this conversation about this letter come
up?
A. About the Durrett letter?
Q. Yes?
A. The very last thing Hill said when he had left me; he
had gone thirty some feet from the time he had given me the
draft or note, and had secured the cancellation at his request
of the note endorsed by P. S. Brinkley.
Q. Had you heard of any such letter from about
page 63 ~ a year previous until after this transaction had
been closed and he was leaving the bank Y
A. Between the time of April, 1929, and June 11, when he
called Mr. Durrett's nan1e, at the time he laid the draft down
in front of me, Hill had not mentioned to me the name of
Durrett. On no occasion had he mentioned it.
Q. Did you take that request as any indication that a loan
would depend on it, or that the loan had not been made Y
A. No. I took it that it had been closed up. May I make
this statement Y
Q. Yes?
A. In banking· transactions there are a very large number of transactions completed under-some exceedingly larg~
ones. Those transactions take place between people that
have confidence in each other, and I took it to be nothing
more than a matter of form that Hill was sending him the
letter, and, if the court would allow me, I would like to give
an illustration of some of the sizes of items I have been
mixed up with from $150,000 down, and not a. scratch of writing·, but word for word.
Q. At the time you accepted this draft, did you have any
notice whatever that Mr. 'Hill was attempting to use funds ·
of the National Bank of Suffolk which had not been paid for
regularly?
A. No, sir.
·
Q. Would you have accepted the draft if you
page 64 ~ had any notice of any fraud on Mr. Hill's part?
A. No. 1Vha.t would I want to get mixed up with
a matter like that, with hard work going through a lifetime r
I have never done it.
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R .. B. HILL,
recalled in rebuttal, testified as follows:
Mr. Taylor: J\£ay I ask if you introduced him as your own:- .
witness or on further cross examination Y
J\IIr. Ozlin: As our own witness in rebuttal.
Examined by J\fr. Holland:· ·
Q. You. have just heard the testimony of Mr. Jones; in
fact you have heard .it twice today. I want to know would
you deny any statement that he has made on oath today?
A. I can't deny any statement that he has made. I cannot recall the conversation as he recalled it, but I would .riot
deny his statement.
Q. Would you deny that you told him at the time "Mr.
Durrett has handled this paper or handled this draft for me,
and that it has been confirmed by telegram.''Y
A. As I just said, I could not deny any statement that he
·
made.
Q. You were sick ut that time, were you notY
A. Yes, I had been sick quite a while.
· Q.· And you went to the hospital a few days after?
A. I think I went there the next morning after
page 65 ~ the conversation you referred to.
Q. And you would not deny the statement that
he made?
A. I could not, I don't remember.
Q. Was there anything that took place between you and
]~rnest Jones which would indicate to Ernest Jones that this
note had not already been placed to your eredit Y
A .. I don't recall. I can't recall the conversatio1...
Q. You would not deny his statement-·
The Court: (Interposing.) You have asked that same
.question.
]\'fr. Holland : This was one other phase.
By 1\fr. Holland:
Q. You would not deny :Qis statement that after the transaction was -completed and as you got to the door of the bank,
that you asked him to let you have a letter to Mr. Durrett
concerning J\fr. P. S. Brinkley's financial condition! You
'vould not deny that statement, would you?
A: I can't recall when I asked him for it.
Q. But you would not deny Mr. Jones' statement that he
made to that effeet, from your recollection of it?
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A. I conldn 't do it because I don't recoUe.ct. at the time the
conversation. ·.
·
Q. Was ther~ any notice given by you to him of any fraud
or alleged attempt on your part to use the funds of the bank
for your usel.
·
.A. None that I know of.
:, ·
page 66 J

D. W. DURRETT; . · .
a witness on: behalf of the plaintiff, in rebuttal,
being duly sworn, testified as follows:
Examined by Mr. Holland:
Q. What is. your present position, Mr. Durrett, with the
American Bank & Tru~t Company of Richmondf
.A. Vice-president.
·
·
Q. At the time of this 'transaction the. name of your bank
was the American National BankY· ·
A. No; I think you have that wrong; I think it should be
the American Bank & Trust Company.
Q. It was previously the American National Bank?
.A. Yes.
·
Q. State what arrangements, if any, 1\fr. R. B. Hill had
made with your bank, through you over the telephone, for
$5,500.00 and the security?
A. ·I received a long distance call sometime on the 11th of
June, 1930. 1\fr. Hill asked if we would be willing to handle
a note of hiS! for $5,500.00 endorsed by P. S. Brinkey. Perhaps a year maybe eighteen months prior to that-time we had
handled for him a similar note, which was entirely satisfactory, and I told him "If you send us satisfactory statements of yourself and Mr ~ Brinkley along with the note, and
if we find them satisfactory, W·e will be glad to do it for you''.
•Q. You had Mr. Bripkley's previous financial
page 67 } st·atement in your file, did you not I
A. Yes, but it 'vas not sufficiently up to 'date for
us to handle the note· at that time.
•
Q. About a year or eighteen months before?
A. Yes.
·
Q. .And you were· expecting ·to make tlie loan to him, were
you not?
··
·
A. Yes.
Q. Why didn't yon make the loan to him Y
A. On the following morning, the 12th, I received a call
from Mr. Woolford. stating that a draft had been drawn on
our bank payable to the American Bank & Trust Company
for $5,500.00, and gave the. number on which he wanted to
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stop payment. My question to him was this, "Mr. Woolford, has this stop payment order any connection -with a request we received yesterday from Mr. Hill to discount a
$5,500.00 note endorsed by Mr. Brinkley Y" and he said
''Yes''. The check came in and payment was stopped, and
that was the end of it so far as we were concerned.
Q. That was the cause of your not making the loan-the
telephone call Y
A. The note never came in nor the statement.
Q. If they had come in, the loan would have been made in
regular order?
·
·
·
A. Not after he stopped payment.
Q. If he had not stopped payment the loan
page 68 ~ would have been made Y
A. Under satisfactory conditions.
Q. The financial statements?
A. Yes.
Q. And that is all you asked for-a statement of himself
and Mr. Brinkley?
A. The up to date statement.
Q.. You did· ask that they be verified by a third party?
A. I do not recall that I made that request. It may have
been that Mr. Hill sug·gested that over the phone himself.
Q. But you do not recall that Y
A. I do not recall that.
Mr. Holland: That is a.ll.
Mr. Taylor: No cross e:x;ami:riation.
By the Court :
Q. When Mr. Hill called yon on the phone, did he tell yon
that the note, when discounted, its proceeds were to be placed
to his credit or the credit of the National Bank?
A. The National Bank of Suffolk.
Q. He stated that it should be placed to the credit of the
National Bank of S'uffolk?
A. Yes, sir.

page 69 ~

D. S. PHLEGAR,
being duly sworn on behalf of the plaintiff, in. rebuttal, testified as follows:
Examined by ~1:r. Crumpler:
Q. In the former trial of this case who represented the
National Bank of Suffolk?
A. Mr. Robe!t M. Hughes, Jr.
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Q. Is this a record of that proceding taken by you?
A. It is.
Q. vVill YOll please state from page two thereof who presented in court. and made a tender of Exhibits 4 and 5 constituting the collateral note signed by R. B. Hill, dated June
7, 1.930, and payable to the American Bank & Trust Company
·five days after date in the sum of $5,500.00, endorsed -by
R. B. Hill, and the negotiable note made by R. B. Hill dated
April 2, 1930, payable sixty days after date, in the sum of
$5,500.00, endorsed by P. S. Brinkley, the former described
paper constituting E:xhibit No. 5 in that trial and in this, and
the latter constituting Exhibit No. 4 in that trial and in this Y
A. 1\tlr. Hughes.
Q. Representing the National Bank of Suffolk; is that corroot?
A. Yes, sir.

CROSS EXAMINATION.
By

~fr.

Taylor:
Q. And Mr. Hughes made, a.t the time of the tenpage 70 ~ der, the statement which you have just readY
A. He did.
By ~fr. Crumpler:
Q. And that tender was refused by the American Bank &
Trust Company, or its attorneys.
A. (Reading from record of last trail.) ''Mr. Holland:
Your Honor, I want to make this statement: I just accepted
this ticket from l\tir. Hughes in order to look at it; the defendant does not accept this tender, and I wish your ·Honor
would instruct the jury that the statements-! know it was
not done on purpose, but Mr. Hughes made certain statements which might affect the jury; for instance, he says that
the note was left at the bank by Mr. Hill, but for what purpose he don't know. I think if he will consult Mr. Hill and
Mr. Vincent, he will find out, and they are his witnesses.".

E. E. HOLLAND,
a witness on behalf of the plaintiff, being duly sworn, testified in rebuttal as follows:
·
Examined by ~:fr. llolland :
Q. Colonel, .how long have you known 1\:fr. E. E. Jones f
A. I knew his grandfather and his father before he was
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married, so I think I have .known him eyer since he was a
baby.
··
_
.
Q. He worked with the Farmers Bank at one time, diP, he .
notY
A. Yes.
Q. Do you know his reputation for truth anave-__
page 71 }..racity in the .community!
A. It is good.
.
Q. What is his general reputation for fair and square deal~·.
ing in the community!
· ·
Mr. Taylor: I do not think that is involved in this case.
The Court: No.
C. L. HARRELL,
a witness on behalf of the plaintiff, in rebuttal, being duly
sworn, testified as follows:

Examined by Mr. Holland:
Q. You are a director of the American Bank & Trust Company, are you not!
A. Yes, sir.
Q. ·Of the diseount board T
A. Yes.
Q. ·How long have you known Mr. E. E. Jones 7
A. Since the bank was organized.
Q. About how many years Y
A. I couldn't tell right off.
QL Do you know his general reputation for truth and veracity in this community?
·
A. Just as good as could be.
page 72

~

R. L. BREWER,
a witness on behalf of the plaintiff, in rebuttal,
being duly sworn, testified as f ollo.ws :

Examined by Mr. Ozlin:
Q. Colonel Brewer, I believe you are vice-president of the
American Bank & Trust Company?
A. No; I am a director.
. Q. How long have you known E .. E. Jones, the cashier?
A. I have known him ever since he was a child.
Q. ·Do you know his reputation that he bears in this community for honesty, truthfulness and fair dealing)
A. I have never heard his reputation questioned.
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Q.. Well, .is· ·his :reputation goodYA. Yes.

The plaintiff rest in rebuttal..
JAMES L. ·McLEMOREY
a witness on behalf of the defendant, r~ed, testified as
follows:

EiXamined by Mr. Taylor:
Q. Judge, some question has apparently been raised py
the plaintiff in this case relative to the production by the
defendant of a cancelled note of R. B. Hill,. whieh Mr. Crumpler described in evidence; do you know how it came into our
possession Y
·
·
·
.
A. Not except by hearsay. Some of the men in the bank
can tell you. I have heard how it came; but I don't
page 73 ~ know it. You ean get Mr. Woolfqrd to tell you,
or some of those men.
The 1Court: Is there any objection to letting Judge Mesay what he knows about it?
Mr. Ozlin: I don't know what he will say.
The .Court : I just want to save time.
Mr. Ozlin: I don't know what Judge McLemore will ·say.
Witness: I don't know what to say because I don't lmow
· ·
the facts.

J~more

.
G. G. COLBURNE,
a witness on behalf of the plaintiff, in rebnttai, being duly
sworn, testified as follows:
.
·
·
Examined by Mr. Ozlin:
Q. ;M:r.. ·Colburne, do you live at Suffolk!
' A. Yes, sir.
Q. ·What connection have you with the American Bank &
Trust Oompany?
~
A~ Vice-president.
Q. What business are yon inf
.A.. Lumber.
.
Q. How long have you known Mr. E. E. Jones, the cashier
of that bank Y
A. ·Since a little before the organization of the bank.
Q. Do you know the reputa.tion that' he bears in this community for truth, honesty and fair dealingf
A. ·As good as anybody, so far as I know.

-----
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A. vVOOLFORD,
a witness on behalf of the defendant, recalled, testified as follows:
0

Examined by Mr. Taylor:
Q. Mr. Woolford, the question has been raised here as
to the reason for our custody and production of the note of
R. B. Hill, collateral note dated June 7, 1930, consisting of
a note dated June 2, 1930, made by Hill and endorsed by
Brinkley, and of the dishonored cheek of Hill's; how did they
get into our. posses~don 1
A. That (Exhibit No. 9) check is the check that I returned
to 1\tir. Jones, of the American Bank & Trust Company of
Suffolk, on June 7.. I have not seen it since.
Q. ~How did they get into our possession Y
A. I don't know.
Q. Do you know anything about the custody or possession
of those notes you have in your handY
A. I never saw them before.
Q. You have never seen them before t
A. Not these. I never saw these before.
CROSS· EXAJ\1INATION.
·By Mr. Holland:

Q. Mr. R. ]\{. Hughes, Jr., was attorney for the National
Bank of Suffolk in the former trial, wasn't he, and conducted the· case here for them 1
.A.. Yes, sir.
Q. He had authority to produce them, didn't
page 75 ~he?
1\.. I imagine that he did.
Q. He had authority to represent you all, didn't he~
A. Yes, sir.
And by agreen1ent of counsel, a jury being waived, all matters of law and fact: were submitted to the Court and the
Court having heard the evidence hereinbefore set out in this
Bill of Exceptions, was of the opinion to and did hold that
the plaintiff was entitled to recover of and from the defendant the sum of $5,500.00, with interest at 6% from June 11,
1930, until paid, and cost.
To which judgment of the Court the defendant, by counsel,
excepted, and prays tha.t this, its Bill of Exceptions
page 76 ~ Number One, may be signed, sealed and made a
part of the Record, 'vhich is according-ly done in
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due time this 5th day of August, 1932, after notice of the
time and place, when and whe:re the same would be requested.

(.Signed) DON P. HALSEY, (Seal)
Judge of the Siith ::Judicial 'Circuit of Virginia
sitting by virtue of the designation c.ontained
in a special commission issued by the Governor of the Commonwealth of Virginia.
page 77
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Virginia :

In the Clerk's Office of the Circuit Court
Suffolk on the lOth day of August, 1932 :

o~

the City of

I, Chas. L. Hutchins, Clerk of the Circuit Court of the
City of Suffolk, Virginia, do hereby certify that the foreg·oing is a true transcript of the record in the case of Ameriean Bank and Trust Company, a corporation, vs .. National
Bank of Suffolk, a corporation, lately pending in said court.
I further certify that the same was not made up and completed and delivered until the plaintiff had received due notice thereof and of the intention of the defendant to apply
to the Supreme 'Court of Appeals of Virginia for a writ of
eror to .the judgment therein.
Teste:
CHAS. L. HUTCHIN.S', Clerk..
Fee for this record, $8.50.
A Copy-Teste :
H. STEWART JONES, C. C.
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