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Supreme Court of Appeals of Virginia
at Richmond

LULA B. WALLACE
v.

MAXWELL G. WALLACE AND OTHERS
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''The briefs shall be -printed in type not less in size than
small pica, and shall be nme inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved :March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
1\f. R 'WATTS, Clerk.

7

IN THE

Supreme Court of Appeals of Virg-inia
AT RICHMOND.

Record No. 1741
LULA B. W ~1\.LLACE, Appellant,
versus

MAXWELL G. W ALLA.CE, CHARLES W A.LLACE AND
H. LEWIS W A.LLACE, TRUSTEES; AND
SAMUEL G. W A.LL.A CE, Appellees.

PETITION FOR APPEAL.
To the Honorable Judges of the Supreme Court of Appeals
of Virginia:

Your petitioner, Lula. B. Wallace, one of the respondents
in the court belo,v, respectfully represents that she is aggrieved by a decree of the Corporation Court of the City of
Fredericksburg, Virginia, entered on the fifth day of October,
1935, adjudicating the principles of the cause in a certain
suit in chancery pending therein, for the true construction
of the terms of a deed of trust designed to operate as a will,
in which H. Lewis Wallace, Charles Wallace and Maxwell G.
Vvallace, Trustees, were complainants, and your petitioner
was one of the two respondents, the other being Samuel G.
Wallace. A transcript of the record of the proceedings in
tl~e cause is herewith presented. Copies of this petition, together 'vith notices that, on December 3, 1935, the petition
would be presented to the Supreme Court of Appeals of Virginia, have been delivered to the attorneys of record.
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PRELIMINARY S'TATElVIENT.

I.
Historical Statement.
On January 27, 1916, the late A. W. Wallace established
a certain trust fund and appointed H. Lewis Wallace, A.
Hansford Wallace, Maxwell G. Wallace and Charles Wallace
Trustees. A copy of the deed of trust was filed with the
· complainants' bill.
This trust fund was composed of numerous items of personal property, bonds and stock and evidences of indebtedness, including '' 89 shares of National Bank of Fredericksburg stock, with power as hereinafter provided to transfer
the same''.
As provided in the deed of trust, the Trustees held this
stock of the National Bank of Fredericksburg during the lifetime of said A. W. Wallace, and also, in accordance with
the terms of the deed, paid to him dividends from such bank
stock during his lifetime. On October 23, 1927, Judge Wallace
died, and thereafter the Trustees proceeded to carry out
the terms and provisions of the deed.

n.
The Provisions of the Deed.
The deed provided that after the death of Judge Wallace
the Trustees should dispose of or hold, ''when any portion
of the Trust subject is directed to be held'', the entire property thereby conveyed.
By the eleventh clause of this deed the Trustees were
directed to dispose "of the rest of the property securities
as conveyed in this deed as follows, subject to conditions
hereinafter set out", all of the conditions being shown in
the copy of the deed attached to the bill of complaint.
The deed especially provided with respect to the 89 shares
of stock of the National Bank of Fredericksburg in controversy as follows :
''But the entire eleventh clause of this deed together with
everything written above thereafter shall be subject to the
following conditions, That the Eighty-Nine shares of Stock
of the National Bank of Fredericksburg, Va., conveyed by this
deed shall be held by said Trustees and disposed of as follows: One-half of said Stock is to be transferred to H. Lewis
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Wallace for life with power after the death of said A. W.
Wallace to will the same, and if he should make no such will
then to Maxwell G. Wallace. The other half of said Stock
to be transferred to A. Hansford Wallace and Samuel G.
Wallace (brothers jointly for their joint lives or that of the
survivor with power to will the same after the death of
said A. W. Wallace, and after the death of both of their
wives, and on failure to make such will or wills their said
one-half is to go to H. Lewis Wallace and Maxwell G. W allace, Charles Wallace absolutely."

.m.
0 ontemporaneous 0 onstruction.
.After the death of Judge Wallace, and at the request of
the Trustees, the National Bank of Fredericks burg issued
three separate certificates of stock, one for 44% shares in
the name of H. Lewis Wallace, one for 221M shares in the
name of A. Hansford Wallace, and one for 22"%, shares in the
name of Samuel G. Wallace, and said certificates of stock
were deliv-ered by the Trustees to the respective parties in
whose names the stock was issued.
On November 9, 1927, hardly more than two weeks after
the death of Judge Wallace, Hansford Wallace, petitioner's
husband, being advised by the late Judge Henry R. L. Chichester, executed a codicil to his will, in which he undertook
to exercise the ''power to will the same after the death of
said A. W. Wallace'', given to him under the terms of said
trust deed, and by said codicil bequeathed his ''one-half joint
life interest after the death of my wife, Lula B. Wallace,
to my cousin, Charles Wallace, son of the late J. Stansbury
Wallace'', further reciting that this bequest was made "pursuant to the terms of the aforesaid deed and by virtue of
the power vested in me by said deed to dispose of my said
interest in said bank sto~k by will".
Since Judge Wallace's death, H. Lewis Wallace has received the dividends from the 44¥2 shares of stock standing
in his name; S. G. Wallace has received the dividends from
the 22IA shares of stock standing in his name, and A. Hansford Wallace received the dividends from the 2214 shares of
stock standing in his name up to the date of his death on
March 13, 1934.
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IV.
Action Taken by the National Bank of Fredericksb'ltrg After
the Death of .A. •.Hansford Wallace.

Shortly after the death of A. Hansford Wallace, petitioner.
was requested to deliver the certificate of stoc.k for 2214
shares standing in the name of A. Hansford Wallace to
the National Bank, and the same request was made upon
S. G. Wallace. Thereafter, and pursuant to this request,
but without waiving any legal rights, she delivered the stock
to the National Bank of Fredericksburg, relying upon the
statement made by H. Lewis vVallace that to do so would
not change or affect her rights in any respect.
Under date of April 23, 1934, petitioner received a joint
letter addressed to her and S. G. Wallace by H. Lewis Wallace, President of the National Bank of Fredericksburg, Virginia, a copy of which letter is attached to her answer as E:x;hibit B. In this letter it was stated that:
"The stock upon the death of A. W. Wallace should have
been made out to 'Hansford and Sam, jointly, and for their
joint lives and for that of the survivor' pursuant to terms
of trust deed of January, 1916 of A. W. Wallace to H. Lewis,
A. Hansford, Maxwell G. and Charles Wallace, Trustees, for
the whole 44-1/2 shares.''
In this letter it was also said that the hvo separate certificates, which had been formerly issued, each for 221JJ., shares,
had been cancelled by the Bank and a new certificate for 44¥2
shares issued to '' 'A. Hansford Wallace and Samuel G. V\T allace, jointly and for their joint lives and that of the survivor
according to the terms of trust deed of A. W. Wallace to
Maxwell G. Wallace, H. Lewis Wallace, A. Hansford Wallace
and Charles Wallace, Trustees, which trust deed is made a
part hereof as if fully spread out herein' ''.
The letter further stated that this new certificate of stock
would be held "Until it is determined who is to get it".
Petitioner thereupon called Lewis Wallace's attention to
· the fact that the certificate of stock, issued as described in
his lett-er of April 23, 1934, was not issued in precise accordance with the language of the trust deed, and thereafter petitioner received a further letter from Lewis Wallace, dated
June 30, 1934, a copy of which is attached to petitioner's answer. This letter read in part as follows :
''The bank certificate of stock is now in the name of 'A.
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Hansford Wallace and S'amuel G. W allaee brothers jointly
for their joint lives or that of the survivor, according to
terms of trust deed of A. Vv. Wallace to IL Lewis Wallace,
A. Hansford Wallace, :Maxwell G. Wallace and Charles W allace, Trustees, which deed is made part hereof as if spread
out in full herein, which deed is dated January 27, 1916'." ·
In this letter it was further stated that dividends of 7%%
payable July 1, 1934, amounting to $333.75, and the certificate of stock for the whole 441h shares were being held by
the National Bank of Fredericksburg pending the determination of the matter. Thereafter, on January 1, 1935, a simi- ·
lar dividend of TY2 %, in the sum of $333.75, became due and
payable, and is now being held by the National Bank pending a construction of the trust deed of 1916 as prayed for in
this suit.

v.
The Contentions of the Parties.

Petitioner is the beneficiary and administratrix under Hansford Wallace's will. A copy thereof and of the codicil are filed
as exhibits to the bill. As such beneficiary, she claims the
accrued dividends from the 2214 shares of National Bank
stock formerly standing in the name of A. Hansford Wallace,
and all other dividends that may hereafter accrue on said
22%, shares of stock during her lifetime. The other respondent below, S. G. Wallace, contends that the language
·used created a joint life estate· with survivorship, and that,
as the survivor of his brother, he is now entitled to the dividends accrued and accruing.
In praying for a true construction of this trust deed, petitioner claimed in the court below that the language used by
Judge vVallace, with respect to the disposition of said bank
stock, indicated, by necessary implication and understanding,
an intention on his part that the estate jointly created to
A. Hansford Wallace and Samuel G. Wallace should have
the attributes of a tenancy in common, whereby the wives
of A. Hansford Wall ace and Samuel G. Wallace should inher:it the income from their husbands' joint stock after the
death of either one of them and enjoy the same so long as
either of said wives should be alive.
As an alternative to this construction of the disposing
clauses, petitioner now contends that the language used was
intended to create a life estate in co-tena~cy in A. Hansford
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Wallace and Samuel G. Wallace to be measured by the life
of the one of the two brothers who lived the longest, whereby petitioner, Lula B. Wallace, as personal representative of
A. Hansford Wallace, is entitled to the income from 221J.i·
shares of stock of the National Bank of Fredericksburg so··
long as Samuel G. Wallace lives.
·
Petitioner insists that Judge Wallace's intention must be
gathered from the trust deed as a whole, and particularly
from the provisions thereof disposing of the said shares of
bank stock as a. whole, ~nd that every word used by Judge
Wallace must be given full consideration and weight, and
that, when so read and considered, it clearly appears that
it was Judge Wallace's intention that the wives of Ha;nsford.
a;n,d Bam should have some interest during their life in the.
bank stock in controversy, otherwise the words, ''after the
death of both of. their wives'', used by Judge Wallace in the
disposing clauses of the deed, would be rendered meaningless
and given no effect. Petitioner, therefore, prays for a true
construction of these dfsposirig clauses, and that this court
shall determine the rights and interest of petitioner in said
stock.

VI.
The Decree Co1nplained of.
The cause was heard on the bill and exhibit filed therewith
and on the separate· answers of 8. G. Wallace and Lula B.
Wallace and exhibits thereto, and on the fifth day of October,
1935, the court decreed as follows :
"On consideration whereof, it appearing to the Court that,
so far as the purpose of this suit is concerned, the true construction of the following language contained .in the deed of·
trust made by A. W. Wallace to complainant trustees, dated·
January 27, 1916, and duly recorded on July 25, 1917, in
the Clerk's office of this Court, to-wit:
'' 'That the 89 shares of stock of the National Bank of Fredericksburg, Va., conveyed by this deed shall be held by the
said Trustees and disposed of as follows :
'''One-half of said stock is to be transferred to H. Lewis
Wallace for life with power after the death of the s_aid A. W.
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Wallace to will the same, and if he should make no such
will, then to Maxwell G. Wallace; the other half of said stock
to be transferred to A. Hansford Wallace and Samuel G. W allace (brothers jointly for their joint lives or that of the survivor, with power to will the same after the death of s·aid
A. W. Wallace, and after the death of both of their wives,
and on failure to make such will or wills their said one-half
is to go to H. Lewis Wallace and Maxwell G. Wallace, Charles
Wallace absolutely.'
#

''is that the dividends from 44-1/2 shares of stock of The
National Bank of Fredericksburg, Virginia, should be paid
over to A. Hansford Wallace and Samuel G. Wallace, brothers,
jointly for their joint lives, and after the death of either,
to the survivor for his life, and that A. Hansford Wallace,
having departed this life on March 13, 1934, Samuel G. Wallace, the survivor, is entitled to all the dividends from said
44-1/2 shares of stock, from and after March 13, 1934, for
and during the remainder of his life, the Court" doth so decide, and doth adjudge, order and.decree that, under the terms
of the foregoing clause in said trust deed contained said
44-1/2 shares of National Bank Stock be transferred to the
name of Samuel G. Wallace, for and during his life, and that
said Samuel G. Wallace, survivor of his brother, A. Hansford Wallace, is entitled to all dividends on said 44-1/2 shares
of The National Bank Stock accruing or declared from March
13, 1934, for the remainder of the life of the said Samuel G.
Wallace.
"And it appearing to the Court that there is in possession
of complainant trustee, Charles Wallace and Maxwell G. Wallace, on deposit in The National Bank of Fredericksburg,
Virginia, the sum of $495.63, being one-half of dividends declared and paid since March 13, 1934, on said 44-1/2 shares
of The National Bank stock, the Court doth order that said
surviving trustees, Charles Wallace and Maxwell G. Wallace,
do, out of said funds, pay the costs of this suit, and do pay
to their counsel, S. Bernard Coleman, for instituting this
suit, a fee of $75.00, and do pay over the residue of said fund
to Samuel G. Wallace, or Willis & Willis, his attorneys; and
the Court doth further adjudge, order and decree that said
surviving trustees, Charles Wallace and Maxwell G. Wallace,
pay over, or cause to be paid over, to said Samuel G. Wallace all further dividends which inay be declared on said
44-1/2 shares of stock during the lifetime of said Samuel G.
Wallace.''
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VII.

.A.ssigt1.lment of Errors.
It is most respectfully submitted that in the entry of said
decree, adjudicating the principles of the cause, and construing the disposing clauses of the deed of trust at issue in
this proceeding, in the manner therein set out, the learned
Judge of the Corporation Court of the City of Fredericksburg erred(1) In holding that the true construction of the language
used by Judge Wallace is ''that the dividends from 44-1/2
shares of stock of the National Bank of Fredericksburg, Vire,rinia, should be paid over to A. IIansford vV allace and Santuel
G. Wallace, brothers, jointly for their joint lives, and after
the death of either, to the survivor for his life, and that A.
Hansford Wallace, having departed this life on 1\!Iarch 13,
1934, Samuel G. Wallace, the survivor, is entitled to all the
dividends from said 44-1/2 shares of stock, from and after
March 13, 1934, for and during the remainder of his life".
(2) In holding that the words, "to A. Ifansford Wallace
and Samuel G. Wallace, brothers, jointly for their joint lives,
or that of the survivor", as used by Judge Wallace, are such
as to make it manifestly appear, from the tenor of the instrument, within the meaning of Section 5160 of the Code
of Virginia, 1930, "that it was int{mded the part of the one
dying [i. e., Hansford] should then belong to the others.''
(Italics added.)
(3) In holding that the language used by Judge Wallace
was sufficient to create. a joint tenancy with survivorship
contrary to the provisions of Section 5159 of the Code, and
in spite of all the presumptions which have existed in Virginia against survivorship since 1787.
(4) In ignoring the words, "after the death of both of
their wives", and in giving them no meaning or effect in
determining the intention of the grantor.
(5) In failing to hold that under a true construction of
the disposing clauses in controversy the provisions of Section
5159 of the Code of 1930 were applicable; that by virtue of
this statute, A. Hansford Wallace and Samuel G. Wallace became tenants in common in the ownership of the 441h shares
of National Bank stock; and that petitioner, upon the death
of A. Hansford Wallace on 1\!Iarch 13, 1934, became entitled
to the income from 22% shares of said stock for a period
not less than the remainder of the life of Samuel G. Wallace.
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ARGU~IENT.

I.
The Language Used in the Eleventh Cla;use of the Deed of
Trust Was Not Suffic·ient to Create a Joint Tenancy
Contra~ry to the Presumption Against Survivorship
Embodied in Section 5159 of the Code of
Virginia, 1930.
1. The applicable statutes.
Section 5159 of the Code of Virginia, 1930, provides as
follows:
"When any joint tenant shall die, before or after the vesting of the estate, whether the estate be real or personal, or
whether partition could have been compelled or not, his part
shall descend to his heirs, or pass by devise, or go to his personal representaUv·e, subject to debts, curtesy, dower, or
distribution, as if he had been a tenant in common. • • *"
Section 5160 of said code provides, as an exception, that the
preceding section shall not apply "to an estate conveyed or
devised to persons in their own right, when it manifestly
appears from the tenor of the instrument that it was intended
the part of the one dying should then belong to the others.''
2. Principles of construction.

(a) Deeds Construed Same as Wills.

Under the Virginia statute dispensing with words of inheritance, a grant or conveyance of personal property with
words of limitation, especially when the grant is to take effect
only after the death of the grantor, must he construed by
applying the same principles as in the case of wills.

Halsey v. Fulton, 119 Va. 571, 574;
Robertson v. Wampler, 104 Va. 370, 383;
Sta·ce v. Baumga'rdner, 79 Va. 420.
Wills and deeds are to be construed according to the intention, as gathered from the whole instrument, or, where
the instrument fails to disclose the intention, from such extraneous evidence as is admissible under the rules of construction.
·
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Morris v. Bernard, 114 Va. 630;
Lindsey v. Eckles, 99 Va. 668.
The court must construe the trust deed in the light of the
facts and circumstances surrounding the grantor which .were
known to hi~ when he wrote the deed, and, in the absence of
a replication, the surrounding facts and circumstances set
forth in the answer are to be taken as admitted.

Sheridan v. Krouse, 161 Va. 873, 883;
Coffman's Ad'lnr. v. Coffman, 131 Va. 456, 462.
In an article by Professor Charles A. Graves, published
in 14th Virginia Law Register 913, 922, the language of Chief
Justice Marshall (Smith v. Bell, 6 Peters 74) is quoted as
follows:

'''In the construction of ambiguous expressions the situation of the parties may very properly be taken into view.
The ties which connect the testator with his legatees; the affection subsisting between them, the motives which may reasonably be supposed to qperate with him a.nd to influence him
in ·the disposition of his property, are all entitled to consideration in expounding doubtful words, and in ascertaining the
meaning in which the testator used them.' And this language
is quoted and approved in Colton v. Colton, 127 U. S. 300.
And in Hatcher v. Hataher, 80 \ra. 169, it is said: 'In order
to better comprehend the scheme which the testator had in
l1is mind for the disposition of his estate, the judicial expositor is permitted to place himself, :figuratively speaking, in
the very shoes of the person whose will he is called on to
construe; and, with the aid of such extrinsic evidence as is
admissible for the purpose, to possess himself of the condition of the test~tor and his family, and of such surrounding
facts and circumstances as may be reasonably supposed to
have influenced him in the disposition of his property.' '' ·
(b) All Presumptions Against Joint Tenancy.

The law does not favor the creation of joint tena:ncies.
There has been a presumption against their creation with the
right of survivorship, and in favor of estates in co-tenancy
throughout the United States since the beginning of the Union.
''For more than a century past the courts have laid hold of
every available expression to construe estates given to a
plurality of tenants as tenancies in common'' (Min9r on Real
Prop., 2nd Ed., p. 1085).
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Survivorship; that is, the right of the surviving joint tenant
to the immediate enjoyment of the whole estate upon the
death of the other joint tenant, only accrues as an incident
of joint tenancies or estates by the entireties. The latter
could, of course, not be involved here because this was not
a grant to a husband and wife.
In Virginia, the right of survivorship was abolished in 1787
as an attribute of a joint tenancy (Statutes 31st and 32nd
Hen. 8, 12 Hen. Stat. at Large, p. 349). This Act was held
to have no application to tenancies by the entireties, Thornton v. Thornton, 2 Rand. 179; Norman v. Cunningham., 5 Gratt.
63. Survivorship between tenants by the entireties was
abolished as to estates of inheritance on July 1, 1850 (Code,
1849, C. 116, Sec. 18). Section 2430 of the Code of 1887
abolishe<i survivorship between tenants by entireties in all
cases except those mentioned in Section ·2431. Se.ction 2431
is identical with Section 5160 of the Code of 1930. Section
2430 was held to have no application where the estate in joint
tenancy had not vested. Pendleto'J~ v. Hoomes, Wythe 94,
and note there to in Appendix by William Green; Lockhart
v. VO!ndyke, 97 Va. 356, 33 S. E. 613.
As a result of the holding in the Lockhart Case, Section
2430 was amended by the addition of the· words, ''before or
after the vesting of the estate". This ·amendment evidences
·the public policy of the State of Virginia that the right of
survivorship should not exist even in the case of the express
creation of a "joint tenancy" by the use of such technical
words as ''joint tenants'' or ''joint tenancy'', unless, in addition, the grantor or testator otherwise expressed the clear
and manifest intention in the instrument itself that the part
· of the one dying should then belong to the other.
As a general rule, joint ownership ~s not favored in Equity
on account of the right of survivorship which attached to it.
While it may be that a tenancy in common. cannot in fact
exist at law or in a chose in action, in Equity the case is
different.
''In deciding whether a tenancy in common has been created by ·deed, there is very seldom any difficulty. But in
~wills, where greater indulgence is given to informal words,
· the rule is, that any words which denote an intention to give
to each of the legatees a distinct interest in the subject of
gift, will be sufficient to ·make them tenants in common • • •
In this respect the rule is the same whether the subject of the
devise or bequest be real or personal estate.'' (Williams on
. Personal Property, Fourth Ed., pp. 306, 307.-)
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Evidence of a distinct interest or separate holding in each
co-tenant, i.e., A. Hansford Wallace and Samuel G. Wallace,
is to be found in the following particulars:
(1)' Direction to transfer stock and contemporaneous construction. Issuance of separate ce1·tifica.tes, etc.
(2) Power in either brother to separately dispose of his
part by will after the death of A. Wellington Wallace, and
after the death of both of their wives.
(3) Limitation on enjoyment by either survivor of other's
share "until after the death of both of their wives".
(4} Limitation on enjoyment by their legatees, if power to
will was exercised, "until after the death of both of their
wives".

To the contrary of our contention, it was urged in the court
below that there 'vas very "striking evidence'' in the clauses
to be construed, that the "settlor looked upon the gift as a
unit".
"We have but to notice ho'v often in the brief space devoted to this clause out of a lengthy instrument Judge WalJace used expressions indicating its unitary nature. Italicizing these expressions, they appear as follows: ' • • *
.brothers jointly for their joint lives or that of the survivor
with po,ver to will the sa1ne after the death of said A. W.
Wallace, and after the death of both their wives and on failure
to make such will or wills, their said one-half * * • . ' ''
Answering this contention,'· we find little to support the
idea of unitary disposition. In the first place, a block of
eighty-nine shares of stock was being disposed of. As to
one-half of this stock, there is not the slightest evidence of
intention to limit the power of disposition of that one-half.
I.Jewis Wallace was free to 'viii it to an entire stranger; there
were no strings attached to his power to will. If Judge W allace was anxious, as it is argued, to hold the ''block" of
44% shares together, why would he not have been equally
anxious to hold the original ''block" of 89 shares togetherf
Why should not his alleged ''passion'' in the Na.tional Bank
of Fredericksburg have been evidenced in some more direct
fashion?
Furthermore, in the ''lengthy instrument'' (i. e., the deed
of trust) there is not a. single reference to the disposition of
the 89 shares or the 44% shares of bank stock except in the
'clauses which are the ,subject of construction. The words
in those clauses are, therefore, the ones to be scrutinized.
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Taking, in their order, the words relied upon to indicate
a "unitary nature", we find: "jointly", "joint.", "survivor".
These words, as will be later shown, are words which, but
for Section 5159 of the Coae, might have created a joint
estate with survivorship. But the statute says that no such
estate may lawfully exist unless ''it manifestly appears from
the tenor of the instrument that it was intended the part of
the one dying should then belong to the other". This clearly
means that evidence of such intention must appear from the
use of words other than those above mentioned. If this
were not true, the purpose of Section 5159 would be defeated.
· In other words, the evidence of intention to overcome the
strong presumption against survivorship must be found in
other words than ''jointly'' and ''survivor''.
R-everting to the argument made in the court below, what
are the additional words from which an inference of such intention can be drawn f "\Ve are pointed to "the same", "both
their wives", "such will" and "their said one-half".
All of these, we submit, add nothing to the words, ''jointly''
and "survivor", that "rould indicate a 'manifest intention
to abrogate the rule of Section: 5159. They are all words
'vhich far more reasonably support our contention that Judge
\V allace intended to give the "wives" some interest in this
stock. The words "after the death of both of their wives"
do not refer to the time of making the will. We insist that
this provision was inserted because of an interest in the
wives for their lives, which could not be diyested by will.
With all these presumptions against the creation of a joint
estate with survivorship and with the necessity for making
his intention clear, Judge Wallace must oe presumed to
have been familiar.
(c) Judge Wallace Must Be Presum~ed to Have Been Familiar
With These Presun~ptions.

The maker of the trust deed, A. W. Wallace, was wel1
versed in the law; a practitioner of wide experience; judge
of the Corporation Court of Fredericksburg, and ex-President of the Virginia Bar Association, and he must be presumed to have known the technical requirements of the law
and of the statut-e of Virginia abolishing joint tenancies and
of the requirements of Section 5160, to the effect that in order
to· defeat this statute, declaring the policy of the State of
Virginia against joint tenancies and the right of survivorship, his intention, if such it was, tha.t the part of the one
dying should then belong to the other, must manifestly appear from the tenor of the instrument creating the tenancy.
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In the case of Mustain v. Gardner, 67 N. E. 779 (lll.), it
is said that in the absence of affirmative declaration that the
estate devised or granted is in joint tenancy, an estate in
common will be created, unless it clearly and explicitly appears from the langul\ge employed that the testator or grantor
understood the nature and incidents of the different estates,
and intended to create a joint tenancy.
Judge Wallace, as an outstanding lawyer of his generation,
must be presumed to have kno'vn the rules of construction applicable to deeds and the relative value of the terms necessary to create a joint tenancy with right of survivorship.
He knew of the statute abolishing joint tenancies, and he
lmew the requirement of Section 5160 that to defeat this
statute, declaring the policy of the State of Virginia against
joint tenancies and the right of survivorship, his intention,
if such it was, that the part of the one dying should then
belong to the other, must manifestly appear from the tenor
of the instrument.
.A:ny intention that the part of the one dying should then
belong to the other, so far f~om manifestly appearing from
the tenor of the instrument, was, we insist, actually contrary
to the tenor of the instrument, as will be hereinafter shown.

II.
.The Use of the Words, "to .A. Hansford Wallace and Sam~tel
G. Wallace, (Brothers Jointly fo·r Their Li1-'es or That
of the Survivor", Does Not Indicate an Inte1~tion,
to Create a Joint Tena.ncy.
The conveyance of one-half of the National Bank stock
was "to A. Hansford Wallace and Samuel G. Wallace", and
without more being said would have created a tenancy in
common in the complete O\vnership of the stock, life estate
and remainder. This phrase was qualified by -the addition
of "brothers jointly for their joint lives". This language
is as equally applicable to an estate of tenancy in common
as it is to a joint tenancy, and does not indicate an intention that there should be the right of survivorship.
In Davis v. Smith, 4 Har. (Del.) 68 (1843), land was devised
-to the grantor's two grandsons jointly, their heirs and assigns forever. No estate in joint tenancy could be created
unless expressly granted as such. It was held, that a tenancy
in common and not a joint tenancy was created.
The court said (69):
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'' • • * The word jointly does not necessarily mean a joint
tenancy. Tenants in common or coparceners, hold the estate
jointly until severance. H-e (Testator) means only to devise
the estate to both, and the money which was to arise in the
case of sale was bequeathed to them severally as they came
of age.''
·
In Mustain v. Gardner, supra, under a statute providing
that no estate in joint tenancy in any lands shall be held or
claimed under any conveyance other than to executors and
trustees, unless the premises are expressly declared to be not
in tenancy in common, but in joint t-enancy, a will devising
land jointly to the testator's wife and daughter, to them and
to their heirs forever, was construed as creating a tenancy in
common and not a joint tenancy.
The court said ( 779) :
'' • •· • In the absence of an affirmative declaration that the
estate devised is in joint tenancy, an estate in tenancy in common will be devised, unless it clearly and explicitly appears
from the language employed that the testator understood the
nature and incidents of the different estates, and intended to
create a joint tenancy. The quality of survivorship is the
distinguishing feature of a joint tenancy, and where the grant
or devise expressly imparts that quality to the estate, as did
the deed under consideration in Slater v. G-rueger, supra,
it will be ·deemed effectual to create a joint tenancy, though
the negation indicated by the statute be omitted.''

In Overheiser v. Lackey, 100 N. E. 738 {N. Y., 1913), the··
language of a will providing, ''I give and devise to my daughters • • • jointly", was held not to crettte a joint estate with
the attribute of survivorship. The words "jointly" did not
negative the presumption in favor of the creation of a tenancy
in common.
In Weber v. N eilin, 246 N. Y. 307 (Wis., 1933), the court
said (308-309) :
.
''The word 'jointly' as used in common parlance is a word
applicable to estates in common as well as to joint tenancy.
This is due to the fact that in each the right of possession
is in all of the owners equally. Technically 'jointly' applies .
only to estates in jqint tenancy. Overheiser v. Lackey, 207
N.Y. 229, 100 N. E. 738, Ann. Cas. 19140 229. So it is held
in Wisconsin, Illinois and New York that unless it appears
to be used in its technical sense, it lacks the element of certainty necessary to comply with the statute.
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"The word 'survivor' or 'survivorship', however, has no
equivocal meaning. Survivorship is an incident of an estate
in joint tenancy and of no other under our law."
While it is not the principal question in the case, the point
seems to have been squarely decided in Virginia in the case
of Cochrwn v. Hiden, 130 Va. 123, 107 S. E. 708 (1921). There
land was conveyed in trust to H for the joint ·use of Hand W,
during their joint lives, and for the joint use of the survivor of
them and the children of W during the life of the survivor;
and at the death of the survivor then to the heirs ;;t.t la:w of
the wife in fe·e simple. H died. It was held, that W and her
children were joint O'lV'IU3rs in co-tenancy of TV's life estate
after H's death.
It may, therefore,- he taken to be well s·ettled, in fact, with
no substantial authority to the. contrary, that in the deed
in question the use of the phrase to Hansford and Sam,
'' (brothers jointly for their joint lives'', was not alone sufficient to indicate an intention to create a joint tenancy with
right of survivorship. The only remaining question is the
effect of the additional words, "or that of the survivor".
We have been unable to find a single case where a joint
tenancy was held to have been created by the use of the word
"survivor", unless the word was directly modified by or
linked up with the preposition "to". A number of illustrative cases follow:
In Craft v. Wilcox, 4 Gill (Md.) 504 (1846), by deed land
was granted to husband and wife, and their heirs and assigns,
forever, and the survivor of them. A Maryland statute forbade the creation of an estate of joint tenancy unless it is
expressly so provided. It was held, that that statute did not
apply to this conveyance, because it created an estate by entireties, and not a joint tenancy, but that, even if the statute
did apply, the use of the phrase, "to the survivor of them",
was sufficient expression of intent to "create a joint tenancy.
The right of survivorship was upheld.
In Stimpson v. Battennan, 5 Cush. (59 Mass.) (1849), a
.
testator, having devised the use of his real estate to his wife
for her life, and the remainder after her decease to his daughter, E. C., and the children of his daughter, M. P., and the
children of his daughter, JYI. L., to them and their heirs and
assigns forever, in fee, "in manner following, namely: onethird part thereof to my said daughter, E. B.; one-third part
thereof to the children of my said daughter, M. P., and the
survivor or survivors of them; and one-third part to the
children and survivors of them to my daughter, M. L." It
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was held, that the children of l\L L. took vested remainders,
as joint tenants, on the death of the testator.
In Chippendale v. N O'tth Adams Savings Bank, 111 N. E.
371 (Mass., 1916), a depositor had his savings accounts
changed to give his sister the power with himself to draw
on the accounts, and provided that the survivor was to take
the undrawn balance upon the death of the other. He gave
her a key to the box where the deposit books were kept. It
was held, that a joint tenancy in the deposits 'vas created,
and that the sister, as survivor, was entitled to the balances
remaining at his death.
In Kissam v. M'Elligott, 280 Fed.· 212 (S.D. N.Y. (1920) ),
the deed provided ''to Jonas B. IGssam and Cornelia B.
]{issam and to their survivor, such survivor's administrators, executors and assigns". In addition, it was provided
that the survivor should become the absolute owner. The
New York statute provided that every estate granted or devised to two or more persons in their own right shall be a
tenancy in common unless expressly declared to be a joint
tenancy. It was held, that the language above created an
estate of joint tenancy with the right of survivorship.
In Bowditch v. Atty. Gen., 134 N. E. 796 C~fass., 1922), the
following language was held to create a joint estate with the
attribute of survivorship: ·''to said Bowditch, Phillips and
Stone, and the survivors and last survivor of them in fee
simple wholly free of all trusts whatever." At the time the
trust was declared invalid by the court, one of the trustees was
dead. It was held, that the estate vested in the· other two and
upon the death of one of these, the survivor took all.
In Dewey v. Brown, 231 N.Y. Supp. 165 (Sup. Ct., 1928), by
deed land 'vas conveyed to '' ~Iichael Coruley and Matilda
Coruley, his wife • • * to their heirs and assigns, survivor
to take". The grantees 'vere not in fact husband and wife.
A statute provided that joint tenancies must expressly be declared as such. It was held, that an estate in joint tenancy
was created since the use of the phrase, "survivor to take",
conclusively establishes that the grantor did not intend to
create an estate in tenancy in common.
In Weber v. Nedin, 246 N. W. 307 (Wis., 1933)~ the question was whether or not the language contained in the premises
ro a deed, "to two persons and the survivor of them", showed
an intent to create an estate in joint tenancy, and prevailed
over the language in the granting clause, ''to the parties of
the second part, their heirs and assigns forever". It was
held that the intent of the testator, taking into consideration
al~ of the words in the deed , was to create a joint tenancy,
and that such a tenancy was created by the deed.
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The authority of these cases is convincing to show that
Judge Wall ace did not use the language ordinarily used to
create a joint tenancy with right of survivorship. He must
he presumed to have done this intentionally. In this case,
the grant to Hansford and Sam is qualified by the addition
of the phrase; '' (brothers jointly for their joint lives'', and by
the further phrase, "or that of the survivor". The· parenthesis is uncompleted and punctuation is completely lacking.
If it had been the Judge's intention to create a joint tenancy,
with right of survivorship, he could have made his meaning clear by appropriately using some such simple phrase as,
''and uponJ the death of either, to the survivor''·. This would
have been in line with the use of the word "to", as it was
frequently used in decided cases with which, it must be assumed; he was familiar. The answer to this suggestion, as
made in the court below by counsel for respondent, S. G.
Wallace, was ''that it would have been equally simple to express the intention and construction which they [counsel for
petitioner] now claim''.
This we concede,. but the point is, not to construe what
Judge Wallace might have written, but what he did 'write,
and we submit his intention may properly· be tested by reference to the many cases cited, as showing that he did not use
language, the meaning of which was well established an4
would have made his intention so "manifestly appear'' as to
bring him within the exception of Section 5160, clearly and
beyond dispute.

1'he Virginia Cases Construing Sections 5159 and 5160 of the
Code of Virginia.
These sections of the Code have been in effect for many
years, and they have several times been passed upon by this
court. We respectfully submit that there is, however, no
directly controlling precedent. Other cases do very little good
in the construction of instruments, since the instruments and
the circumstances vary so widely. This particular case is
somewhat unusual, however,. in that there is practically no
evidence from which to determine Judge Wallace's intention,
except the deed of trust itself and its contemporary construction,- which was acted upon by tl1e parties.
References to the Judge's family history and the views
of counsel as to what might have been his "passions", or
desires, and, particularly, hypothetical, arm-c4air conversations with his nephews, Hansford and Sam, must be considered with caution and not permitted to take the place of evidence.

Lula B. Wallace v. Maxwell G. Wallace, et al.

19

In Armistead's Exrs. v. Hartt, 97 Va. 315, 33 S. E. 616
(1899), the testatrix devised her farm "to her four children,
·share and share alike, and in the event of the death of one
or more of them, his or their shar·e to go to the survivors".
It was held, that the event which was to fix the rights of the
children 'vas the death of the testatrix, and those who survived her took his or her share of the devised real estate
freed from any right of survivorship. The court argued that
since death was certain to come to each of the children, the
words, ''in the event of'', were meaningless unless they were
taken to define the period during which the right of survivorship was to continue, that was before the death of the testatrix. Thus even the use of the term ''to the surVivor''
was outweighed by the intent gathered from the instrument
as a whole, and aJ tenancy in common was created.
In the case of Drake v. Blythe, 108 Va. 38, the will read as
follows: "Octoher 15, 1869. Eye give to my wife all my
estate her life and at her deth eye give to my two daughters
Evaline M. Joyner and ·Caroline F. Joyner to them and their
heirs forever and if they dye with douth are eye give it to
son Junius W. Joyner the son of !:;On my daughter Mary J arie
Drake eye give to my daughter }.{ary Jane Drake five dollars.''
Evaline M. Joyner died unmarried and without issue. Caroline F. married and left a son, Lucius Blythe. Junius W.
Drake asserted title to one-half of the estate. Held, relief
denied. In the course of opinion the court said: ''It calls
for no stretch of the language of the will, therefore, to hold
that in the words of the statute, 'it manifestly appears from
the tenor of the instrument that it was intended that the part
of the one dying (Eva line) should then belong to the other'
(Caroline). ''
In American Natiortal Bank of Washington, D. C., v. TOJY-:lor, et al., 112 :Va. 1, a husband's conveyance of real estate
contained this exception: ''Provided, however, that this con·veyance is made on the distinct understanding that the said
Andrew J. Taylor and his wife, Emily E. Taylor, are to remain on said land to use and occupy the buildings and improvements on the same, and to have, hold, use, possess and
enjoy the rents, issues and profits of the same, for and during
the period of their natural lives."
Held, each has a life interest in one moiety of land. The
wife, not being a party to the deed, nor owning an interest
in the property, they could not be either joint tenants or
tenants by entirety, for their estate would be lacking in
unity, time and possession.
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In Gardner v. Gardner, 152 V a. 677, the will read:

"I give and devise unto my beloved wife, Elizabeth Gardner, my three sons, Robert L. Gardner, Solomon W. Gardner
and Sheldon C. Gardner, all of my real property in equal
shares, share and share alike, to them and their heirs forever."
Sheldon died before the testator. Held, testator died intestate as to l1is share. At page 682 the court says: '' • *' *
Such expressions as 'equally to be divided', 'share and share
alike', 'respectively between and amongst them', 'viii, according to this modern construction, convert into a tenancy in
common what would once have been a joint tenancy.''
"In Harrison on Wills and Administration, Section 251,
the same view is expressed. Ther,e is no doubt but for the
words, 'in equal shares', 'share and share alike', found in
the will of Alamander Gardner, we would be constrained
to hold that it was the intention of the testator to create a
joint tenancy. The presence, ho,vever, of the language quoted
·removes all doubt that it was the intention of the testator,
when tested by the great weight of authority, to devise a
portion of ·his property to his son, Sheldon Gardner, as a
tenant in commou with his wife and three children of the
first marriage. No authority has been cited by counsel for
appellee, nor have we been able to .find any, where a clause
in a will containing such language as 'in equal shares', 'share
and share alike', 'respectively between aud amongst them',
has been held to create a joint tenancy. On the other hand,
the great weight of authority is to the effect that where such
quoted language occurs, courts are quick to create tenancies
in common out of gifts of an undivided whole. 40 Cyc.,
page 1636. ''
The case of Rady v. Staiars, 160 .Va. 373, is perhaps the
latest expression of the Virginia Court of Appeals dealing
with the right of survivorship. The language there construed was, "What I have at death now is yours and George
• • *If one should die before the other, then to the one living,
you or George''. (Italics added.)
Construingr Sections 5159 and 5160 of the Code of 1930, the
court held that this language indicated an intent to apply
the principles of survivorship. In one of the headnotes it is
said:
''The language of the testator was almost a paraphrase
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of the exception in Section 5160 of the Code of 1930. He
said that if one should die before the other, 'then to the one
liVing'."
It will~ observed that the testator used the word "then",
one of the significant words in Section 5160, and also used
the preposition ''to'', which, as shown by the cases previously
cited herein, appears to have been universally used 'vhere the
courts have held that there was an intention to create a joint
·
tenancy with right of survivorship.

III.
ln the Construction of Deeds and Wil~s Effect Mu.st Be Given
to Every Word Used Whereas the Construction of the
Lower Court Gives No Meaning to the Words,
"After the Death of Both Their Wives".
It is insisted that Judge Wallace's intention must be gathered from the trust deed as a. whole, and particularly from
the provisions thereof disposing of the item of bank stock
as a whole, and that every 'vord used by Judge Wallace must
be given full consideration and 'veight, and that, when so
read and considered, it clearly appears, by necessary im.:
plication, that it was Judge Wallac.e's intention to cr-eate a
tenancy in common in Hansford and Sam Wallace, and that'
after the death of Hansford, respondent, his wife, should have
a life estate in the incon1e from his part of the National Bank
stock and receive the income and dividends therefrom until
her death, otherwise the words, ''after the d-eath of both of
their wives", used by Judge Wallace in the disposing clauses
of the deed, would be rendered meaningless and given no
effect.
Counsel for respondent, S. G. Wallace, in the court below,
said that ''the language, 'The other half of said stock to be
transferred to A. Hansford Wallace and Samuel G. Wallace,
(brothers jointly for their joint lives or that of the survivor',
without question vests in these two brothers a joint life estate
with survivorship, and that the surviving brother, S. G. Wallace, takes the whole 44-1/2 shares of stock for and during
l1is natural life". They depended on this language alone-·
only a part of the disposing clauses-to sustain the claim
of survivorship against the presumption of the statute, and
as a sort of "red herring", went on to say:
''Attorneys for the widow of A. Hansford Wallace, in seekiJJg to maintain her contention, insist upon going beyond the
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plain terms of the grant, and considering at this time that
portion of the sentence which creates a power in said life
tenants to will the property. The consideration of that portion of the sentence creating a mere power would seem to be
premature, productive of no clear and accurate result, but
to bring only confusion and uncertainty in its train."
This is not a correct or fair statement of our contention.
We insist· that the intention of the grantor must be ascertained by this court from all the language used in disposing
of the 89 shares of bank stock, and, if necessary, by reference to any other pertinent portion of the trust deed. We are
not asking the court at this time to determine the rights of
any one but the petitioner, nor are we asking the court to
determine the rights of the life tenants ''to "rill the property''.
But we do most earnestly ask the court to consider the meaning and effect of the words, ''and after the death of both
of their wives'', as they may have bearing upon petitioner's
rights and upon the intention of the grantor.
The Intention of the GrOI(ttor Must Govern the True Construction of the Deed.
· The :first question is to ascertain the grantor's intention.
"What is the intention of the testator as expressed by him
in the words he has used f '' This question was recently asked
by the Court of Appeals in Sheridatn v. Kra~tse, 161 Va. 873,
884, the court going on to say:
~'This is the animating spirit, the essence, the soul of the
will. The words are the clothing, the mere vehicle used, to
convey his idea. When we once ascertain the intention of
the testator:, that is the governing principle, and must prevail, unless it violates some rule of law.''

As the same court said in Whitehurst v. White, 160 Va. 859,
in the construction of a will the meaning of the.testator rests
in the words he uses, all that the court can do is to give the
words the meanings and definitions which the testator possibly might ha:ve intended, but in this the utmost flexibility
is permissible. The sam·e words in varying circumstances
may be differently defined.
In Rady v. Staiars, 160 Va. 373, the court said that in construing a 'vill the judicial expositor must figuratively place
himself in the armchair of the testator, and with the aid
of the facts given him view the situation as the testator probably would.
.
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In Whitehurst v. TVhite, 160 Va. 859, the court,_ speaking
through the same Judge, expressed the same thought fin
slightly different language, saying that the court tries to
see things as the testator saw them when the will was written; the court places itself as nearly as possible in the situation of the testator at the time of the execution of the will.
. Supplementing the above general principles, there is ·another rule of construction to the effect that''Where there is a manifest general intent, the construction should be such as to effectuate it, though thereby some
particular or subordinate intent may be defeated, or the
literal import of the words be departed from.''

Hurt v. Brooks, 89 Va. 496;
Morris v. Bernard, 114 Va. 633, 636.
As was said in Trager v. Ohapma;n, supra, ''The primary
or dominant intention from the consideration of the whole
instrument will govern''.
In the latest Virginia case-Powell v. Holland, 161 Va.
844-the court said that to adopt the appellant's contention
would upset the general plan and purpose of the testator,
gathered from the whole will ( p. 848) ; and then went on to
say" Isolated clauses or sentences are not to be considered
by themselves, but the will is to be considered as a whole,
and its different clauses and provisions ·examined and compared, so as to ascertain the general plan and purpose of
•
·
the testator, if there be one."
In arriving at its conclusion, the court must consider every
word used by the testator and give to it proper meaning
and weight, if it is possible to do so.
The Court of Appeals in Halsey v. Fulton, 119 Va. 571,
quoted with approval a decision of the Supreme Court of Indiana, saying''Words deliberately put into a deed, and put there for a
purpose, are not to be lightly considered nor arbitrarily put
aside. The words in the deed before us were deliberately
written in the instrument, are there for a purpose, and are not
without meaning. We can assign them a meaning without
encroaching upon any rule of law, and by doing this can
give just effect to the intention of the grantor."
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See also to the same effect-

Trager v. Chapman, supra.
In Wilkinson v. Wilkinson, 153 :Va. 322,. our Court of Appeals said that every word and provision in a will must be
given some meaning when it is possible to do so.
Expressing the same thought differently, the court said in
Rady v. Btaiars, suprar·
"In the construction of a will weight and meaning must
be given to every word used, if they make any sense at all.
None are to be deleted and none added, for men make their
own wills. ''
See also Whitehurst v. White, supra, and Po~vell v. Holland,
sup-ra.

The Grantor's Intention Was That, After the Death of A.
Hansford Wallace and Sarnu.el G. Wallace, the Income
From Their Respec,tive Shares of Ba1~lc Stock
Should Go to Their Respective Wives for
Life, a;nd After Thei'r Death, as Further
Provided in the Deed.
The language used by Judge Wallace, by necessary implication, created a life estate in petitioner in the income from
Hansford's sbare. In fact, a tenancy in common being ere~
ated, there was no one else to whom the income from Hans- .
ford's part could go until after the death of petitioner, his
wife; then, the power to will having been exercised, his part of
the stock and the income therefrom would go to the nominee
in his codicil, Charles Wallace; or, failing disposition by
will, "to H. Lewis Wallace and ~faxwell G. Wallace, Charles
Wallace absolutely". (1 :Niinor on Real Prop., 2nd Ed., Sec ..
19~p. 25K)
.
In answering this contention in the court below, counsel for
respondent, S'. G. Wallace, said:
''Their contention might possibly be true if the instrument
creating this estate and power were a will, and the implication 'vere a necessary one for the vesting of an estate. Incases of wills, which are more liberally construed than deeds,
in order to get at the intention of a testator which might not
be clearly expressed, a life estate may be created by impli-
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cation, where the implication is so necessary a one that
any other construction would lead to an absurdity'' (citing
Minor, supra).

•

•

•

· ''But we are dealing here not with a will but with a. deed,
and we are cognizant of no authority justifying the creation
of an estate, through a deed, by implication, necessary or
otherwise. ''
This argument is clearly based on an erroneous premise.
The authorities uniforn1ly hold that the same principles must
be applied in construing a grant or conveyance of personal
property as in the case of wills. (Halsey v. Fnlton, supra;
Robertson v. Wa'mpler, supra; Stace v. Ba.umgwrdner, supra.)
The absence of specific granting clauses, naming the re~pective wives as beneficiaries, may be supplied by construction in ascertaining the intention of the grantor in the case
of deeds, especially trust deeds such as the one in controversy,
just as reasonably as in the case of wills. ~{oreover, there
are appropriate granting clauses to pass legal title to the
trustee. That being the case, all that is needed is that the
instrument fairly show the purposes and beneficiaries of the
trust. The instrument here to be construed is not in the narrow sense a '·'deed". It is rather a conveyance in anticipation of death, a trust deed which was designed tCJ·operate as
a will, and, therefore, should be liberally construed. There
has been increasing liberality in construing deeds. SeeFt·ager v. Chapman, 100 W. V a. 413, 130 S. E. 660, 662:

"No particular words are necessary to create a life estate;
any language in the conveyance which sufficiently shows the
grantor's intention will suffice.''
Li'l1-dsey v. Eckles, 99 Va. 668, 40 S. E. 23, 24:

"W11ether construing a deed or will, the ·object is to discover the intention * • "" . ''
And, finally, the implication -that a life estate 'vas created
in petitioner is a necessary one, because a tenancy in common
having been created under Section 5159, there was no one
else to whom the income from Hansford's part of the stock
could go until, under the terms of the trust, ''after the death
~f both of their wives".
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The use of the phrase, '"'and after the death of both of
their wives'', must be given some meaning. When read in
connection with the preceding disposing clauses, it is evident
that the testator's intention was(1) To create a tenancy in common.
(2) To provide ·that the share of the first tenant dying
should go to his personal representative(a) Until the death of his wife.
(b) Then to the deceased brother's legatee, if power to
will were exercised.
(c) If such power were not exercised~ then to H. Lewis
Wallace, Samuel Wallace, Charles Wallace absolutely.

In order to give to every word used by Judge Wallace
its proper meaning and correctly to determine his intention,
the provisions of the trust deed with respect to the disposition of the National Bank stock should be broken up and
punctuated so as to read as follows:
..
But the entire eleventh clause of this deed, together with
everything written above thereafter shall be subject to the
·
following conditions:
. That the eighty-nine shares of Stoek of the National Bank
of Fredericksburg·, Virginia, conveyed by this d~ed shall
be held by said Trustees and disposed of as follows:
(a) On~-half of said Stock is to be transferred to H. Lewis
Wallace for life, with power after the death of said A. W.
Wallace to will the same, and if he should make no such
will then to Maxwell G. Wallace.
(b) The other half of said Stock to be transferre4 to A.
Hansford Wallace and Samuel G. Wallace (brothers jointly
for their joint lives or that of the survivor), with power to
will the same after the ·death of said A. W. Wallace, and,
after the death of both of their wives, and on failure to make
such will or wills, their said one-half is to go to H. Lewis
Wallace and Maxwell G. Wallace, Charles Wallace, absolutely.
It will be observed that the clauses dealing with the conveyance of stock to H. Lewis Wallace, on the one hand, and
to A. Hansford Wallace and Samuel G. Wallace, on the other,
balance each other, with the exception that in the latter ca~e
the clause, ''and after the death of both of their wives'', is
added. That is to say, in both eases the first clause names
the beneficiary or beneficiaries; the second clause conveys the
power to will the same ''after the death of the said A. W.
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Wallace", and the third clause, in the case of H. Lewis Wallace, and the fourth clause in the case of A. Hansford Walla·ce and Samuel G. Wallace, name the ultimate beneficiaries
in the event the power to will the stock is not exercised.
The only difference in the conveyance is the limitation in
the case of A. Hansford W alla~e and Samuel G. Wallace,
that, even if they should fail to dispose of their respective
interests by will, said interests should go only to the ultimate
beneficiaries named "after the death of both of their wives".
When the provisions disposing of the bank are· punctuated
and read, as above set forth, Judge Wallace's intention becomes clear, and it is only by means of such a construction
that every word used by ;Judge Wallace can be given a reasonable meaning. Any other construction would amount to a
deleting from the deeds of the words, ''after the death of both
of their wives", and he contrary to all of the rules of construction previously referred to. No rule of law·is violated
by construing the deed in accordance with respondent's contention, and it is clear that this is the only construction which
can be adopted that would give reasonable effect to the general plan of disposition which Judge Wallace must have had
in mind. To impute a. contrary design; that is, to delete these
words and to give them no meaning whatsoever would, to use
the language of Professor Minor, ''be absurd", and, therefore, cannot be imputed to the testator.

The Alternative Construction.
As previously stated herein (supra, p. 6)·, petitioner suggests as an alternative construction that the language used
by Judge Wallace was intended to create a life estate in
co-tenancy in A. Hansford Wallace and Samuel G. Wallace
to be measured by the life of the one of the two brothers who
lived the longest, whereby petitioner, as Hansford's personal
representative, is entitled to the income from his part of the
stock for the remainder of the life of Samuel G. Wallace.
The words, "for their joint lives or that of the survivor",
may be reasonably construed as having been used to measure
the duration of the tenancy in common. The word ''for'·', by
which all of the quoted words above are connected to the
granting verb, is appropriate to express duration, but not
to denote an intention to grant an estate to the survivor.
'l~e words, "or that of the survivor", so connected by ''for",
enlarges the length of time that the common life estate was
to continue from that of. the joint lives of the· two brothers
to the length of time measured bY' the life of the longest lived
one. The need of the words, ''to the survivor'', to express the
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intent to vest a present estate in the: survivor has been shown
by the authorities previously cited, since in every case in
which the word ''survivor'' was held to indicate a manifest
intent that the part of the one dying should then go to the
_others, it was connected to the granting verb by the preposition "to". Therefore, the word "survivor",. used here
a.fter "for", does not sufficiently express the intent that A.
Hansford Wallace's part after his death should belong to
Samuel G. Wallace, to bring the conveyance within the exception of Section 5160 of the Code. The attributes of a common tenancy are perfectly consistent with this use of the
word "survivor'', and, under Section 5159 of the Code, the
heirs of the co-tenant 'vho died first would inherit an undivided
life estate for the rest of the life of the other co-tenant in
one-half. of the stock conveyed to the two brothers. Also, the
limitation on the power to will the shares of stock until ''after
the death of both of their 'vives '' has a purpose and a meaning if the estate created is a co-tenancy, whereas this linlitation is meaningless and can be given no intelligent effect
if the estate is held to have the attribute of survivorship.
It would, therefore, be a reasonable alternative construction, if the court should not agree 'vith our principal contention, to say that the intent of the grantor, as expressed by
the language used, manifestly intended the 'vife of the one
"dying to have one-half of the income from the 44¥2 bank
stock shares for the period of the rest of the life of the longest
lived brother.
SUMMARY.

To summarize(1) The language used by Judge Wallace does not sufficiently show an intention to create a joint estate 'vith the
right of survivorship, contrary to the statutory presumption
against the creation of joint estates, since it does not mani-.
festly appear from the tenor of the instrument that the part
of the one dying should then belong to the other.
(2) The words, "jointly for their joint lives or that of the
survivor", indicate an intent to create a life estate in cotenancy, which was to continue for a period measured by the
life of the one of the two brothers 'vho lived the longest.
(3) In addition to a life estate in co-tenancy, the brothers
were given the right to will the remainder of their co-tenancies
after the death of both of tl1eir 'vives.
. (4) This limitation on disposing of the remainders until
after the death of both their 'vives, by implication, created a
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life estate in ·each wife after the death of her husband, or,
in the alternative, if such was not the case, the wife of the
husband who died first was granted a life estate in her husband's share until the death of the surviving brother.
Your petitioner, therefore, prays for an appeal and supersedeas from the decree complained of, that the proceedings
may be reviewed and the decree revers·ed.
:&spectfully submitted,

!t CARTER HALL and
WM. W. BUTZNER, f. p.

LULA B. \'VALLACE,
By J\L CARTER HALL,
W. W. BUTZNER,
Counsel.

We, counsel practicing in the Supreme Court of Appeals;
are respectfully of the opinion the decree complained of in
the accompanying record is erroneous and should be reversed.
M. CARTER HALL,
W. W. BUTZNER.

Received December 3, 1935.
M. B. WATTS, Clerk.

January 14, 1936. Appeal and supersedeas awarded by the
court. Bond, $300.00.
M.B.W.

RECORD
J.\ti axwell G. Wallace and Charles Wallace, Trustee, Complain-

·
ants,
v. '
Samuel G. Wallace and Lula B. Wallace, Respondents.
In the Corporation Court of Fredericksburg.
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VIRGINIA:
TRANSCRIPT OF RECORD.
Pleas before the IIonorable Frederick W. Coleman, Judge
of the Corporation Court of the City of Fredericksburg
at the Court House thereof on October 5, 1935.
Be it remembered that heretofore, to-wit: on the 2nd March
Rules, 1935, came Maxwell G. Wallace, Charles Wallace and
H. Lewis Wallace, Trustees, Complainants, and filed their
bill in. Chancery against Samuel G. Wallace and Lula B. W al.lace, Respondents, in the . following words and figures, towit:
COPY.
page 2 } Virginia:

In the Corporation Court

o~

the City of Fredericksburg.

H. Lewis Wallace, Charles Wallace and Maxwell G. Wallace,
Trustees,

v.

S. G. Wallace and Lula B. Wallace.
BILL.
To the Honorable Frederick W. Coleman, Judge of said
Court:
Your complainants would respectfully show unto the Court
that on the 27th day of January, 1916, the late A. W. Wallace
executed arid established a certain trust fund by deed, which
said trust fund was composed of certain items of personal
property, ·among which was eighty-nine shares of stock of
the National Bank of Fredericksburg, Virginia; that H. Lewis
Wallace, A. Hansford Wallace and Maxwell G. Wallace were
appointed and named as Trustees of said fund by said deed,
all of which more fully appears from a copy of the deed of
trust which is filed herewith and made ~part hereof.
That among other provisions in said trust the following appears:
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"That the eighty-nine shares of Stock of the National
Bank of Fredericksburg, Virginia, conveyed by this deed
shall be held by the said Trustees and disposed of as follows:
One half· of said Stock is to be transferred to H. Lewis Wallace for. life with power after the death of the said A. w.·
Wallace to will the same, and if he should make no such will,
then to Maxwell G. vVallace, the other half of said Stock to
be transferred to A. Hansford Wallace and Samuel G. Wallace (brothers) jointly for their joint lives or that
page 3 ~ of the survivor with power to will the same after
the death of the said A. W. Wallace and after the
death of. both of their wives, and on failure to make such
will or wills their said one-half is to go to H. Lewis Wallace and Maxwell G. Wallace, Charles Wallace absolutely."
That the said A. W. Wallace departed this life on October
23, 1927 ; that under the· provisions of the said trust he received the dividends from said bank Scott up until his death;
that thereafter H. Lewis Wallace has received the income
from one-half of said stock; that S. G. Wallace has received
the income from one-fourth thereof and A. Hansford Wallace received the income from the remaining one-fourth thereof up until the date of his death on March 13, 1934.
That the said Lula B. Wallace is the beneficiary under
his last will and testament, a copy of which is filed he;rewith
and prayed to be re·ad as a part of this bill.
Your complainants would further show unto the court that
both, S. G. Wallace and Lula B. Wallace, claim the accrude
dividends from the one-fourth share which is owned by A.
Hansford Wallace, deceased; and that your complainants as
trustees have held· the said dividends as trustees and desirous of paying the same to the parties entitled thereto, but
that under the provisions of the trust of A. W. Wallace, they
are unable to say to whom said amounts should be paid.
The object of this snit therefore is to have the Court construe the language of said trust and to determine the true
intent and meaning of the said trust.
Wherefore, your complainants pray that they be premitted
to filed this their bill of complaint; that the said S. G. W allace of Fredericksburg, Virginia, and the said Lula B. Wallace of Fredericksburg, Virginia be made party defendants.
to this bill and required to answer the same, but not on oath,
answer on oath being expressly waived; that such
page 4 ~ evidence be taken and references made as to the
Court may seem proper, and that the Court decree to whom the said dividends from the bank stock be paid
and for such other and further relief, both general and special
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as to equity may seem meet, and the nature of the case may
require.
H. LEWIS WALLACE,
CHARLES WALLACE AND
MAXWELL G. WALLACE, TRUSTEES,
By S. B. COLEMAN,
· ·
Counsel for Qomplainants.
page 5 ~

COPY.

THIS DEED, Made this 27th day of J anua1-y 1916, between A. W. Wallace of Fredericksburg, Virginia, of the
first part and H. Lewis Wallace, A. Hansford Wallace, 1\{axwell G. Wallace and Charles Wallace, Trustees,
WITNESSETH: That the said A. W. Wallace hereby
grants and conveys and assigns irrevocably to the said Trustees parties of the second part named above the following.
bonds, stocks and securities and evidences of indebtedness
as follows: Sixty Thousand Dollars of Virginia Registered
Century Bonds face value, with power to transfer the same
to any of said Trustees, Nine Thousand and Six Hundred
Dollars of Fredericksburg City Bonds registered in my name
with power to transfer the same·, as above mentioned, Eightynine shares of National Bank of Fredericksburg Stock with
power as hereinafter provided to transfer the same, Twentynine and one-third Shares of· Fredericksburg Acqueduct
Stock with power to transfer the same, & 5,000 City of Galveston Coupon Bonds Nos. 21, 22, 23, 24,, and 25, $5,000 Georgia Southern and Florida R. R. Bonds five per cent bonds
Nos. 1248, 1133, 1134, 1374 & 1375. $1,500 City of Huntsville Alabama 6s Nos. 18, 19 and 20, Each bond for $500,
& 2,000 City of Wilmington N. C. Nos. 387 and 388, $3,000
City of Brunswick Georgia Bonds Nos. 199, 200 and 201,
2,000 Montgomery Alabama 41hs Nos. 561 and 562, & 9,000
City of Charlotte, N. Carolina Bonds Nos. 37, 38, 39, 51, 52,
54, 55 and 26, $4,000 City of Jacksonville, Florida 41f2 per .
cent Bonds Nos. 81, 82, 564, 586, & 1,000 City of Chattanooga, Tenn. 5 per cent Bonds No. 275. 2,000 City of Wycross
Georgia 5 per cent bonds Nos. 48, 49, 4,350 debt evidenced
by Bond and writing thereby John Stansbury Wallace, no
interest to be c.harged on this debt. $3,850, representing
the one-half interest own€d by me of the residuary interest
of Nelson Young and wife in the Estate of Jeff-erson H.
Brolesky deceased, $1,000 Montgomery Alabama 6s Bond
No. '30, $500 Clifton Forge 5 per cent Bond No. 40, $1,000,.
City of Athens Georgia 5 per cent Bond No. 50, $2,000 Tus-
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caloosa Alabama 5s Nos. 51,& 52, $6,000, U. States
32149 to 32152 inclusive and
Nos. 32146 and 32145 on 47 4 per cent series "A",
2,000 City of Groonville S. C. 6s Nos. 32, 33, 132 and 135, Each
for $500, & 2,000 Note of Janie Carn1ichael and J. \V allace
Carmichael secured by deed of trust on Wilmington dwelling
house and Lot, ·$500 Raleigh N. C. 5s No (error, belongs to
A. W. W. Committee), $2,000 Detroit ~Iichigan United Railway Bonds 5s Nos. 3045, 3046, $2,000 Consolidated R. Way
L. & P. Co. Wilmington Nos. 104 & 385, $1,000 R. F. & P.
R. R. Co. bond No. 41h No. 384, $3,000 :Montgomery Alabama
6s Nos. 162, 163, 164, 1,000 Consolidated Gas Bond Pittsburg No. 4986, 1,000 Petersburg R. R. 7s Nos. 47 and 48
each for $500, Interest of H. L. Brolasky in the estate of
J"e:fferson H. Brolasky, deed. 5,000 Pacific L. & P. Co. bonds,
1st mortgage Nos. 8033 to 8037 inclusive bought from Halsey ~ Co. New York, 1,000 Americus, Georgia 6 bonds No.
1, 5,000 Charlotte (N. C.) E. R. L. & P. Company Nos. 66 to
70 inclusive, 5,000 Virginia and Carolina. Chemical 1st trust
bonds Nos. 5774, 5775, 5776, 5777 & 11347. 5,000 Virginia R.
'"\V. L. & P. Co. of Richmond, .Virginia 1st mortgage Nos.
268 to 27 4 inclusive, & 2,500 Note of S. G. Wallace Richmond, Virginia, 1,000 City of Tuscaloosa 5s No. 251, 1,000
City of Lynchburg No. 1000, City of Fredericksburg 4 bonds
No. 500 one-half bond No. 2270 V. R. W. & P. Co. other half
belongs to Charity School, 500 City of Chattanooga Sewer
bond No. 25 due 1917, 5,000 to my credit in National Bank of .
1Pre9.ericksburg, Va. 1,000 City of Chattanooga S. & L. No .
. 41, 1,000 City Greenville S. C. 1 Sewerage 6s bond No. 125
& 126, $1,200 Bond of George P. IGng for $1,250, and deed
of trust, $1,000 City of Durham, N. ·C. 5s No. 11 due 1922,
$4,000 Augusta Georgia 4%s Nos. 297, 298, 306 & 313, $1,000
Tuscaloosa funding bond No. 38, $1,000 New York City bond
No. 3641 due March 1, 1968, Excluding from the above list
of securities any bond or other evidence of indebtedness conveyed in previous deed of trust before the date of this deed.
IN TRUST however for the benefit of the said A. W. Wallace as to all interest and dividends during his life, and
if any portion of such interest or dividends shall remain at
.the time of his death the same is to fall into and
page 7 ~ become a part of the estate hereby conveyed, reserving to the said A. W. Wallace the right to have
said Stocks a.nd Securities and evidences of indebtedness
kept in his box at the safety deposit and Trust Company of
Baltimore and in the burglar proof safe at the National
Bank of Fredericksburg, 'vith the right of access to said
box and safe to H. Lewis Wallace or Maxwell G. Wallace
page 6

r of Mexico bonds NoB.

34

Supreme Court of Appeals of. Virginia.

of said Trustees, and to collect any of said securities that
n1ay become due, and reinvest the proceeds, in municipal
City bonds, or bonds of the State of Virginia to be· held under
this trust as the bonds which matured, and with full power
for said Trustees or any of them who may act after the
death of said A. W. Wallace, to sell a suffi~ient amount of
the securities mentioned in this deed as may be necessary
to make the division in kind set out, And upon the further
trust that said Trustee shall after the death of said A. W.
Wallace, and the payment of any collateral inheritance tax·
if liable for any under existing laws, The said Trustees
shall dispose of or hold; when any portion of the Trust
subject is directed to be held; the entire property hereby
conveyed as follows:
First : They shall pay Mrs. Josephine Wallace and Mrs.
Bettie G. Wallace each the sum of One Thousand Dollars
provided such payee shall survive me.
Second: They shall pay to my nephew Samuel Gordon
Wallace, Three Thousand Dollars, deducting these from the
amount of his Note for $2,500, conveyed by this deed; that is
Samuel Gordon Wallace Son of John Gordon Wallace.
Third: They shall pay to H. Lewis Wallace Two (2) Thousand Dollars estimated on securities.
Fourth : They shall pay to Ellen Dickenson Wallace the
sum of Two (2) Thousand Dollars to be estimated in securi. ties.
Fifth : They shall pay to Mary Gordon l{nox Two Thousand Dollars estimated in securities.
Sixth: They shall pay to Ellen Bird Wallace widow of
I-I. H. Wallace, the sum of One Thousand Dollars, to be
estimated in securities if she so desires.
Seventh: They shall pay to Michael Wallace the
page 8 ~ sum of Two Thousand Dollars in securities to be
estimated.
Eighth : They shall hold in trust One Thousand Dollars
face value of Virginia Century Bonds and pay the interest
annually to the Mary Washington Hospital as long as such
ho'spital. is kept up.
Ninth : They shall pay to the Female Charity School of
Fredericksburg One Thousand Dollars in securities to be
estimated.
Tenth: They shall deliver to A. Hansford Wallace Two
Thousand Dollars in securities.
Eleventh: They shall dispose of the rest of the property
s·ecurities as conveyed in this deed as follows, subject to conditions hereinafter set out:
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''A'' They shall divide the same as near as may be possible
in kind into five equal parts in value to be delivered and
conveyed, assigned, and held as follows:
'' b'' They shall hold one of said parts or portions during
the lifetime of Mrs. Lucilla Carmichael paying her the income therefrom as collected during her life, and at her d~ath
one-third of said portion shall be delivered and assigned to
J. Wallace Carmichael. One-third to his Son George Carmichael, and one-third to his daughter Mary Carmichael, but
before such subdivision the debt of Two Thousand Dollars
owing by Janie Carmichael and J. Wallace Carmicha~l conveyed by this: deed shall be deducted from this portion, which
is to include said debt in the original division, and· after
such deduction the notes each for $1,000, are to be cancelled
and tlH~ deed securing them released.
'' c'' They shall pay and assign one portion or one-fifth
to the Children of J. Gordon Wallace, brother of A. W.
Wallace now alive and to Gordon Wallace Yerby and Jane
Dickinsmi Pierson, the said Yerby and Pierson taking jointly
the share of their mother were she now alive.
'' d" They shall pay to the divide one-fifth among the children no\v living of Samuel Gordon Wallace brother of A. W.
Wallace.
'' e '' They shall pay over and deliver and divide one-fifth
among the children of Howson H. Wallace brother of A. W.
'Vallace, now living.
"f" They shall hold one· portion or one-fifth:
page 9 ~ which shall include the debt of $4,350 due by J.
Stansbury Wallace Estate to A. W. Wallace and
conveyed in this deed of trust for the children of the said
J. Stansbury Wallace; Charles Wallace and Lilly Braxton
Wallace or the survivor, the interest and income from said
one-fifth to be paid them or the survivor semi-annually until
they arrive at the age of Twenty-Seven (27) years. Their
individual receipts during infancy shall be a sufficient voucher
for the Trustees; and the entire portion or "one-fifth" shall
be paid over upon the arrival of the youngest of the two
at the age of twenty-seven years old, to said Charles W allace, and Lilly Braxton Wallace, or the- survivor; If both
of these children die before they reac.h the age of twentyseven years, then at the death of both, the Trustee shall
pay to Mrs. May Braxton Wallace five thousand Dollars in
securities, and divide the remainder said portion among the
children per stirpes now living of J. Gordon Wallace, Samuel
J. Samuel Gordon Wallace, H. H. W allaee, brothers of A. W.
Wallace, and. Mrs. Lucilla Carmichael, his sister, and in the
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beneficiaries through his said sister J. Wallace Carmichael,
her Son, and George Carmichael and ~fay Carmichael shall
be included and shall share equally, with power to said H.
Lewis Wallace or Maxwell G. Wallace, Trustees to reinvest
any of said securities in said one-fifth that may be paid;
Said reinvestment to. be held in this place of the maturing
security or securities, and said two Trustees are not to be
held personally liable for an honest nristake in judgment for
such reinvestment. All divisions of securities mentioned in
this deed to be on the follo·wing estimated basis, that is to
~ay, .All City bonds are to be estimated at par on a 4~'2 per
cent basis; All Steam R. R. Bonds, on a 4¥2 per cent basis
at par, and all other bonds bearing five per cent to be estimated on a five per cent basis except Virginia State b<>nds
and U. S. ~{exico bonds are to be taken at their market
value.
As it is the intention of the grantor that the rate of
interest the security bears shall govern the par value at which
the security shall be estimated in all the divisions by the
Trustees, and the further intention that all divipaJSe 10 ~ sions made by the Trustees in this deed shall be
conclusive on the beneficiary or payee should any
beneficiary or payee refuse to accept such division then the
portion of such party shall be held by the Trustees as absolutely their own, and if any of the beneficiaries in this
deed is insolvent at the date of the death of said A. W.
Wallace then the portion of such insolvent shall not vest in
him or her, but the entire beneficial interest shall remain
with the Trustees for their own use during such insolvency,
and until his or her debts are settled 'vithout the application or subjection of any of the said portion so held by
oaid Trustees, and at the death of said insolvent the whole
portion is to be .delivered and paid to his or her children
if any, But the entire eleventl1 clause of this deed together
· · with everything written above thereafter shall be subject to
the following conditions, That the Eighty-Nine shares of
Stock of the National Bank of Fredericksburg, Va. conveyed
by this deed shall be held by said Tntstees and disposed of
as follows : One-half of said Stock is to be transferred to
H. Lewis Wallace for life ·with power after the death of
said A. W. W allaoo to will the same, and if he should make
no such will then to Maxwell G. Wallace. Th€ other half of
said Stock to be transferred to A. Hansford Wallace and
S'amnel G. Wallace, (brothers jointly for their joint lives
or that of the survivor with power to will the same after
the death of A. W. Wallace, and after the death of both of
their wives, and on failure to make such will or wills their
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said one-half is to go to H. Lewis Wallace and Maxwell G.
Wallace, Charles Wallace absolutely. On failure of any of
the trusts of this deed such interests shall go to H. Lewis
Wallace and l\1:axwell G. Wallace absolutely. The said Trustees or those who act are to have jointly Two Thousand
Dollars in lieu of all commissions for executing this Trust.
Witness the following Signature and Seal.
A. "\V. WALLACE, (Seal)
Mar. 12, 1924.
A copy-Teste:
J. W. ADAMS, Clerk.
COPY.
page 11
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I, A. Hansford Wallace, make this my last will
and testament and do by this dispose of all my

estate.
1st : All my debts nu~st be lJaid.
2nd: To my beloved wife, Lula B. Wallace, I leave all the
balance of my estate both real and personal and appoint her
administratrix of same without bond. I desire no appraisetnent of my estate.
A. HANSFORD WALLACE.
Fredericksburg, Virginia, September 10/15.
CODICIL.
I hereby bequeath my one-half joint life interest in fortyfour and one-half (44lj2 ) shares of stock of the National Bank
of Fredericksburg, conveyed to me and 8. G. Wallace, jointly
by deed of my uncle, A. W. Wallace, bearing date of January
27th, 1916, and of record in the Clerk's Office of the Corporation Court, Deed Book P after the death of my wife, Lula B.
Wallace, to my cousin, Charles Wallace, son of the late J.
Stansbury Wallace;
I make this bequest pursuant to the terms of the aforesaid deed and by virtue of the power vested in. me by said
deed to dispose of my said interest in said bank stock by will.
A. HANSFORD WALLACE.
Witnesses:
1\fARGARET A. JEFFERSON,
LILY B. WALLACE.
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And on another day, to-wit: the 16 day o£
April, 19;J5, came the Defendant, Samuel G. W allace, and filed his answer in the following words and figlues, to-wit:
page 13
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In the Corporation Court of the City of Fredericksburg, Va.

H. Lewis vYallace, Charles "\Vallace and l\1axwell G. Wallace, Trustees,

v.

S .. G. Wallace and Lula B. vVallace.
To the Honorable Frederick vV. Coleman, -Judge:
The separate answer of S. G. Wallace to a bill of complaint exhibited against him and others in the Corporation
Court of the City of Fredericksburg, Virginia, by H. Lewis
Wallace, Charles Wallace, and l\1axwell G. Wallace, Trustees:
For answer to said, bill of complaint, or to so much thereof
as he iR advised it is necessary or material that he should
answer, this respondent, reserving unto himself the benefit
of any and all just exceptions to said bill, answering, says :
1. That it is true as alleged in said bill that the late A.
W. Wallace established a trust fund by deed o.f January 27,
1916, and among other provisions conveyed eighty-nine shares
of stock of the National Bank of Fredericksburg, Virginia, to
the complainant trustees, one-half thereof to belong to H.
Lewis "\Vallace for life, with power of disposition by will, and
"the other half of said stock to be transferred to A. Hansford Wallace and Samuel G. Wallace, brothers, jointly for
their joint lives, or that of the survivor", with certain powers to dispose of the same by will.
2. That it is true that A. W. Wallace departed this life on
October 23, 1927, having received dividends from said bank
stock up to his death, under the provisions of the deed aforesaid; and that thereafter, to the best of his knowlpage 14 ~ edge and belief, H. Lewis Wallace has received onehalf the dividends from said bank stock; that s.·a. vVallace and A. Hansford Wallace have received the other
half of said dividends (one-fourth each) up until the death
of ...o\. Hansford vVallace, on March 13, 1934.
3. That while it would appear, as alleged in said bill, that
Lula B. Wallace is the beneficiary under the last will and testament of A. Hansford Wallace, deceased, it further ap-
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pears by codicil to said will that Charles Wallace is likewise
a beneficiary.
4. This respondent expressly and categorically denies 'any
and all allegations contained in said bill of complaint not
herein admitted to be true.
5. This respondent is advised and here alleges that the language of the deed of trust aforesaid and the terms therein
employed make it plainly manifest that the intention of the
grantor, A. W. Wallace, was to vest a joint estate in onehalf of said eighty-nine shares of bank stock in A. Hansford Wallace and Sa1nuel G. Wallace, for their joint lives,
with remainder to the survivor for his life; and that under
the terms and provisions of said deed of trust this respond..
ent is entitled to the said one-half of said eighty-nine shares
of stock of the National Bank of Fredericksburg, Virgi~a.
and to all dividends accrued, declared and payable thereon,
from and after the death of A. Hansford Wallace, on March
13, 1934, for and during the full period of this respondent's
nbtural life.
This respondent is advised and here alleges that the Court
is not concerned in this proceeding with the power to will
said stock provided for in the trust deed aforesaid, either
as to the extent or exercise of such power, and that any inqrtiry into and attempt to define such power at this time
would be premature; that the one question raised by this
proceeding and now ripe for hearing and adjudipage 15 } cation is a construction of the language of said
deed of trust vesting one-half of eighty-nine shares
of bank stock in A. Hansford Wallace and Samuel G. Wallace, jointly for their joint lives, or that of the survivor.
And now having fully answered this respondent prays that
he be adjudged and decreed the one-half of said eighty-nine
shares of National Bank stock, together with all dividends
accrued, declared, and payable, or to be declared and paid
thereon, during the remainder of his natural life, in accordance with the provisions of the deed of trust aforesaid, and
that he be hence dismissed with his costs in this behalf expended. ·
Respectfully submittea:
S. G. W ALLA.CE.

WILLIS & WII.~LIS, p. d.
By J. M. H. WILLIS.
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State of Virginia,
City of ],redericksburg, To-wit:
This day personally apepared before me, Jeannette A.
Bauman, a Notary Public, in and for the City aforesaid,
in the State of Virginia, S. G. Wallace, who made oath that
the Jnatters and things in the foreg·oing answer set forth are
true to the best of his knowledge and belief.
My commission expires 1\'Iay 8, 1935.
Given· under my hand this 9 day of April 1935.
JEANETTE A.

BAU~IAN,

Notary Public.
page 16 ~

.And on another day, to-wit: the 17 day of
April, 1935, came the Defendant, Lula B. \Vallace,
and filed her answer, with exhibits, in the following words
and figures, to-wit:
page 17
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Virginia:

In the Corporation Court of the City of Fredericksburg.

H. Lewis Wallace, Charles Wallace and Maxwell G. Wallace, Trustees,

v.

S. G. Wallace and Lula B. Wallace.
ANSWER.
The separate answer of Lula B. Wallace to a Bill of Complaint or petition filed in the Corporation Court of the City
of Fredericksburg, Virginia, Wherein H. Lewis Wallace,
Charles Wallace and ~Iaxwell G. Wallace are complainants,
and this respondent and S. G. Wallace are defendants.
This respondent, reserving· to herself the benefit of all
j_:ust exceptions to the said Bill of Complaint, for answer
thereto, or to so much thereof as she is advised that it is
material she should answer, ans,vers and says:

.r.
It is true- that by deed dated January 27, 1.916, the late A.
W. Wallace established a. certain trust fund and appointed
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H. Lewis Wallace, A. Hansford Wallace, Maxwell G. Wallace and Charles Wallace Trustees ; and a copy of said deed
of trust is filed with complainants' Bill herein.
II.
It is true that said trust fund was composed of numerous
items of personal property, bonds, stock, and evidences of indebtedness, including ''89 shares of National Bank of Fredericksburg stock, with power as hereinafter provided to transfer the same.:'
III.
It is true that the conveyance of this stock and other personal property was in trust for the benefit of the said A. W.
Wallace as to all interest and dividends during his life, and
with the further provision that after his death the said Trustees should dispose of or hold ''when any portion of the trust
subject is directed to be held"; the entire property thereby
c0nveyed.

IV.
page 18 }

It is true that bv the eleventh clau·se of this deed
the said Trustees ~were directed to dispose ''of the
rest of the property, securities as conveyed in this deed as
follows, subject to conditions hereinafter set out"; all of
said conditions l1eing shown in the copy of said deed athwhed to the Bill of Complaint herein.

v.
It is true that said deed especially provided, with respect
to Raid 89 shares of stock of the National Bank of Fredericksburg as follows:
''But the entire eleventh clause of this deed together with
everything written above thereafter shall be subject to the
following- conditions, That the Eighty-Nine shares of Stock
of the ·National Bank of Fredericksburg, Va. conveyed by
tl1is deed shall be held by said Trustees and disposed of as
follows: One-half of said stock is to be transferred to H.
Lewis 'Vallace for life with power after the death of said
A. W. Wallace to will the same, and if he should make no
such will then to J\faxwell G. Wallace. The other half of said
Stock to he transferred to A. Hansford Wallace and Samuel
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G. Wallace, (brothers jointly for their joint lives or that of
the survivor with power to will the same after the death of
said A. W. Wallace, and after the death of both of their
'\\ives, and on failure to make such will or wills their said onehalf is to go to H. Lewis Wallace and Maxwell G. Wallace,
Charles "\Vallace absolutely.''

VI.
It is true that, as provided in said deed, said Trustees
held said National Bank stock during the lifetime of said A.
~'. Wallace, and, in accordance with the terms of said deed,
paid to him the dividends from the said bank stock during
his lifetime.
VII.
Further answering said Bill of Complaint, respondent says
that after the death of said A. W. Wallace and at the request of said Trustees, the National Bank of Fredericksburg issued three separate certificates of stock, one for 44%
shares in the name of H. Lewis Wallace, one. for 221,4 shares
in the nan1e of A. Ransford Wallace, and one for 2214 shares
in the na1ne o~ Samuel H. 'Vallace, and said certificates of
stock were delivered by said Trustees to the respective par-.
ties in whose names the stock 'vas issued.

VIII.
page 19

~·

That on November 9, 1927, the said A. Hansford Wallace, being advised by the late Judge
Henry R. L. Chichester, executed a codicil to his will, in
which he undertook to exercise the ''power to will the same
after the death of said A. W. Wallace'', given to him under
the terms of said trust deed, and by said codicil bequeathed
his ''one-half joint life interest'' ''after the death of my
wife, I.Jula B. Wallace, to my cousin, Charles Wallace, son
of the late J. Stansbury Wallace", further reciting that this
bequest was made ''pul'suant to the terms of the aforesaid
deed and by virtue of the power vested in me by said
deed to dispose of my said interest in said bank stock by
will''; a copy of said will and the codicil thereto is attached
hereto, marked ''Exhibit A'' and prayed to be read as a part
hereof.
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IX.
Subsequent to the death of said A. W. Wallace, H. Lewis
"\\"allace ha~ received the dividends from the 441h shares of
said stock standing in his name; S. G. Wallace has received
,the dividends from the 22%, shares of stock standing in his
name, and A. Hansford Wallace received the dividends from
the 221,~ · shares of stock standing in his name up until the
date of his death on March 13, 1934.

X.
Shortly after the death of the said A. Hansford Wall ace,
respondent was requested to deliver said certificate of stock
for 221,4 shares standing in the name of A. Hansford W allace, deceased, to the said National Bank, and she is advised
and believes that the same request was made upon S. G. W allace; that thereafter, and pursuant to said request, but without waiving any of her legal rights, she delivered said stock,
relying upon the statement made -by H. Lewis Wallace that
to do so would not change or affect her rights in any respect.

XI.
That under date of April 23, 1934, respondent received a
joint letter addressed to her and to. S. G. Wallace by H.
Lewis Wallace as President of the National Bank of Fredericksburg, Virginia, a copy of which said letter is attached hereto and marked "Exhibit B" and prayed to be
read as a part hereof. In said letter it was stated thatpage 20 ~ ''The stock upon the death of A. W. Wallace
should have been made out to 'Hansford and Sani,
jointly and for their joint lives and for that of the survivor'
pursuant to terms of trust deed of January 1916 of A. W.
Wallace to H. Lewis, A. Hansford, Maxwell G. and Charles
Wallace, trustees, f01; the whole 44% shares.''
Respondent was also advised in said letter that the two
s<:'pa.rate certificates, each for 221J.t, shares, had been canceled
by the bank and a new certificate for 44112 shares issued to
'''A. Hansford Wallace and Samuel G. Wallace, jointly and
for their joint lives and that of the survivor according to
thc1 terms of trust deed of A. W. Wallace to }.Iaxwell G. Wallace, H. Lewis Wallace, .A. Hansford Wallace and Charles
Wallace, trustees, which trust deed is made a part hereof as
if fully spread out herein.' ''; the said letter stating further
that this was ''the way it should have been first"; and said
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letter further stated that the new certificate. of stock would be
held •'until it is determined 'vho is to get it".
Respondent thereupon called the attention of said H.
Le:,vis Wallace to the fact that the certificate of stock issued
as described in his letter of April 23, 1934, was not issued
in precise accordance with the language of said trust deed,
and thereafter respondent received a further letter from
said H. Lewis Wallace, dated June 30, 1934, a copy of which
is attached hereto, marked "Exhibit C" and prayed to be
read as a part hereof, which read in part as follows:
''The bank certificate of stock is no'v in the name of 'A.
Hansford Wallace and Samuel G. Wallace brothers jointly for
·their joint liYes or that of the survivor, according· to terms
of trust deed of A. W. \Vallace to H. Lewis Wallace, A. Hansford Wall ace, ~Iaxwell b. '\Vallace and Charles Wallace,
Trustees, 'vhich deed is made part hereof as if spread out in
full herein, which deed is dated Jnauary 27, 1916'."
and said letter further stated that the dividends of 7¥2% payable July 1, 1934, amounting to $333.75, and the certificate
·of stock for the ·whole 44112 shares were being held by the
National Bank of -]~edericksburg pending the determination
of.the n1atter. Thereafter, on January 1, 1935, a similar dividE-nd of 7~;2%, in the sum of $333.75, became due and payable, and is now being held by the said National
page 21 ~ Bank pending the determination of this matter.

XII.
Respondent is the beneficiary and administratrix under the
last will and ·testament of the said A. Hansford Wallace,
deceased, a copy thereof and the codicil thereto being filed .
herewith as Exhibit _I\, and as such beneficiary claims the accrued dividends from the said 221/ti shares of stock in the
National Bank of Fredericksburg formerly standing in the
name of A.. Hansford Wallace, deceas~d, and all dividends
that mav hereafter accrue on said 22% shares of stock during her ~lifetime. ·

XIII.
Section 5159 of the Code of Virginia, 1930, provides as fof:lows:
~'When

~ng

any joint tenant shall die, before or after the vestof the estate, whether the estate he real or personal,
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pr whether partition could have been compelled or not, his

part shall descend to his heirs, or pass by devise, or go to
his personal representative, subject to debts, curtesy, dower
o!· distribution, as if he had been a tenant in common. * * * ''
Section 5160 of said code provides, as an exception, that the
preceding section shall not apply "to an estate conveyed or
devised to persons in their own right, when it manifestly appears from the tenor of the instrument that it was intended
the part of the one dying should then belong to the others.''
XIV.
The maker of said trust deed, A. vV. Wallace, was well
versed in the la'v; a practitioner of wide experience; judge
of the Corporation Court of Fredericksburg·, and Ex-President of the Virginia Bar Association, and must be presumed
to have known the technical requirements of the law and
of the statute of Virginia abolishing joint tenancies and of
the requirement of Section 5160, to the effect that in order to
defeat this statute, declaring the policy of the State of Virginia against joint tenancies and the right of survivorship,
his intention, if such it was, that the part of the one dying
should then l.Jelong to the other, must manifestly appear frmn
the tenor of the instrument creating· the tenancy.
XV.
In support of her claim as hereinbefore set forth respondent says that no such intention appears from that
page 22 ~ portion of said trust deed of January 27, 1916, providing for the disposal of said 89 shares of stock
hereinbefore referred to, and that on the contrary the tenor
of the clauses disposing of said stock indicates, by necessary
implication, an understanding and intention on the part of
tho grantor that the estate jointly gTanted to A. Hansford
'Vallace and Samuel G. Wallace should have the attributes
of a tenancy in common, whereby the wives of A. Hansford
\Va1lace and Samuel G. Wallace should inherit the income
fr01n their husbands' share upon the death of either one of
them and enjoy the same so long as either of said wives
should be alive.

XVI.
Further answering said Bill of Complaint and in support .
of her contention, respondent says that the conveyance of

46

Supreme Court of Appeals of Virginia.

one-half of the said National Bank stock was "to A. Hansford \Vallace and Samuel G. Wallace", and, without more
being said~ would have created a tenancy in common in the
complete ownership of the stock, life estate and remainder;
that said A. W. Wallace, ho\vever, went on to qualify said
language by the addition of the words "(brothers jointly ~or
their joint lives"; that this language is equally applicable to
an estate of tenancy in com~on as it is to a joint tenancy,
and does not indicate an intention on the part of the said
. A. W. Wallace that there should be the right of survivorship; that said A. W. vVallace further qualified these words,
saying ''(brothers jointlv for their joint lives or that of the
survivor"; and respondent says that the use of the word
•' survivor" preceded by the words ''or that of the'' does
not indicate an intention on the part of the said A. W. Walla~e that the share of the said A. Hansford Wallace should
upon his death then belong to the said S. G. Wallace; but on
t.he contrary when construed together with the words ''and.
after the death of both of their said wives'' indicates, by necessary implication, a plain intention that the "part" of said
stock conveyed to said A. Hansford Wall ace should, in ac- ·
cordance with Section. 5159 of the Code, go to ''his personal
representative'', just as if the said A. Hansford Wallace
·
had been a tenant in common, and that upon his
page 23 ~ death respondent should enjoy the income therefrom until her death.

XVII.
The said A. W. vVallace, being w·ell versed in the law, must
be presumed to have known that the words used by him "or
that of the survivor'' were not those ordinarily and customarily used in order to indicate an intention to defeat the
plain intent and purpose of said Section 5159 of the Code
of Virginia, and that said lang·uage as used by him was unusual and different from that used in many deeds and wills
construed by the courts where the issue was as to whether
there was an intention to create a joint tenancy with right of.
survivorship.
Respondent further says that the said. A. W. Wallace must
be presumed to have known the )lature and incidents of the
different estates in property and that by the use of some
such simple phrase as "and to the survivor" instead of "or
that of the survivor'' he would have used language overwhelmingly regarded and recognized, in the absence of other
·qt'alifying or limiting language, as · indicating an intention
to create a joint estate with right of survivorship.
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XVIII.
The prov1s1ons of ~aid original trust deed as recorded,
conveying said stock, contain an uncompleted parenthesis,
and are deficient in the necessary punctuation to make clear
the intention of said A. "\V. Wallace; and, moreover, are incorrectly set forth in the Bill of Complaint herein; and said
provisions should be broken up and punctuated so as to
read as follows :
''But the entire eleventh clause of this deed together with
everything written above thereafter shall be subject to the
following conditions:"
''That the Eighty-nine shares of Stock of the National
Bank of Fredericksburg, Virginia, conveyed by this deed shall
be held by said Trustees and disposed of as follows:''
(a) ''One-half of said Stock is to be transferred to H. Lewis
Wallace for life"
''with power after the death of said A. W. Wallace to will
the same'',
''and if he should make no such will then to Maxwell G. Wallace".
(b) ''The other half of said Stock to be transferred to
A. Hansford Wallace and Samuel G. Wallace
page 24 ~ (brothers jointly for their joint lives or that of
the survivor) ''
"with _power to will the same after the death of said A. W.
Wallace'',
''and, after the death of both of their wives'',
''and on failure to make such will or wills, their said onehalf is to go to H. Lewis Wallace and Maxwell G. Wallace,
Charles vVallace ab~olutely.''
It ·will be observed that the clauses dealing with the conveyance of stock to H. Lewis Wallace, on the one hand, and
to .A.• Hansford Wallace and Samuel G. Wallace, on the other,
balance each other with the exception that in the latter case
the clause ''and after the death of both of their wives'' is
added. That is to say, in both cases the first clause names
the beneficiary or beneficiaries; the second clause conveys
the power to will the same ''after the death of the said A.
JV. Wallace'', and the third clause, in the case of H. Lewis
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Wallace, and the fourth clause in the case of A. Hansford
·Wallace and Samuel G. vVallace name the ultimate beneficiaries in the event the power to will the stock is not exercised.
The only difference in the conveyances is the limitation in
the case of A. Hansford \:Vallace and Samuel G. Wallace, that,
even if they should fail to dispose of their respective interests by \viii, said interests should only go to the ultimate
beneficiaries nam«?d "after the death of both of their 'vives ".
Respondent therefore says that the intention of the said
A. W. Wallace muRt be g·athered fron1 the trust deed as a
whole, and particularly from the provisions thereof disposing of the said bank stock as a whole, and that every word
used by the said A. W. Wallace must be given full consideration and weight; and that \Vhen so read and considered it
clearly appears, by necessary implication, that the intention
of the said A. W. \Vallace was to create a tenancy in common
in the said A. Hansford and Samuel G. Wallace, and that
after the death of her husband (the said A. Hansford W allace) respondent should have a life estate in the income
from his part of the said National Bank stock and receive
the income and dividends therefrom until her death, otherwise the words "after the death of both of their wives''
would be rendered meaningless and given no effect.
"Wherefore, having fully answered, respondent
page 25 ~ prays for a true construction of said trust deed
and that a decree be entered directing that the
income and dividends from said 2214 shares of National Bank
stock formerly belonging to the said A. Hansford Wallace
shall be paid to respondent during the period of her lifetime.
LULA B. WALLACE,
By 1vf. CARTER HALL,
Wl\ti. W. BUTZNER,
Counsel for Respondent.
page 26 }-

And no'v on tl1is day, to-wit : the following decree ~as entered:
·
page 2·7 }- In the Corporation Court of the City of ·Firedericksbnrg, Virginia.
H. Le,vis Wallace, Charles Wallace and Maxwell G. Wallace, Trustees,
v.
Oct. 5, 1935.
S. G. Wallace and Lula B. Wallace.
H. Lewis Wallace having departed this life and all of the
rights, powers and duties of the complainant trustees having
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vested by operation of law in the survivors, Charles Wallace
and Maxwell G. Wallace, Trustees, it is ordered that the
name of H. Lewis Wallace, Trustee, be dropped as party
complainant, and that this cause proceed under the style of
Maxwell G. Wallace and Charles Wallace, Trustees, v. S. G.
Wallace and Lula B. Wallace.
And this cause came on this day to be heard on the bill
and exhibit filed therewith, and on the separate answers of
S. G. Wallace and Lula B. Wallace and Exhibits thereto,
and being duly set for hearing, was argued by counsel.
· On consideration 'vhereof, it appearing to the Court that, so
far as the purpose of this suit is concerned, the true construction of the foil owing language contained in deed of trust made
by A. W. Wallace to complainant trustees, dated January 27,
1916, and duly recorded on July 25, 1917, in the Clerk's Office
of this Court, to-wit:
"That the 89 shares of the National Bank of Fredericksburg, Va., conveyed by this deed shall be held by the said Trustees and disposed of as follows:
One-half of said stock is to be transferred to H. Lewis
\Vallace for life with power after the death of the said A.
vV. Wallace to will the same, and if he should make no such
will, then to ~faxwell G. Wallace; the other half of said stock
to be transferred to A. Hansford Wallace and Samuel G.
Wallace (brothers jointly for their joint lives or that of the
survivor, with power to will the same after the death of said
.A. W. 'Vallace, and after the death of both of their
page 28 ~ wives, and on failure to make such will or wills
their said one-half is to go to H. Lewis Wallace
and Maxwell G. Wallace, Charles Wallace absolutely.''
is that the dividends from 44lj2 shares of stock of The National Bank of Fredericksburg, Virginia, should be paid over
to A. Hansford Wallace and Samuel G. Wallace, brothers
jointly for their joint lives, and after the death of either, to
the survivor for his life, and that A. Hansford Wallace having departed this life on March 13, 1934, Samuel G. Wall ace,,
the survivor, is entitled to all the dividends from said 44lj2
shares of stock, from and after March 13, 1934, for and during the remainder of his life, the Court doth so decide, and
doth adjudge, order and decree that, under the terms of the
foregoing clause in said trust deed contained said 44112 shares
of National Bank Stock be transferred to the name of Samuel
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G. Wallace, for and during his life, and that said Samuel G.
Wallace, survivor of his brother, A. Hansford Wallace, is entitled to all dividends on said 44lj2 shares of The National
Bank Stock accruing or declared from March 13, 1934, for the
remainder of the life of the said Samuel G. Wallace.
And it appearing to the Court that there is in possession
of complainant trustees, Charles Wallace and Maxwell G.
Wallace, on deposit in The National Bank of ],redicksburg,
Virginia, the sum of $495.63, being one-half of dividends declared and paid since March 13, 1934, on said 44lj2 shares of
The National Bank stock, the Court doth order that said
surviving trustees, Charles Wallace and ~faxwell G. Wallace, do, out of said fund, pay the costs of this suit, and do
pay to their counsel.-· S. Bernard Coleman. for instituting
this suit, a fee of $75.00, and do pay over the residue of said
fund to Samuel G. Wallace, or Willis & Willis, his attorneys ; and the Court doth further adjudg·e, order and decree
that said surviving trustees, Charles Wallace and Maxwell
G. Wallace, pay over, or cause to be paid over, to said Samuel
G. Wallace all further dividends which may be declared on
~aid 441/2 shares of stock during the lifetime of said Samuel
G. Wallace.
page 29

r

The Clerk of this Court shall cause a certified
copy of this decree to be lodged with The National
Bank of Fred~ricksburg, Virginia, for its authority and guidance in the matter of disbursements herein ordered.

.And on motion of Mrs. Lula B. Wallace, by counsel, it is
ordered that the operation of the foregoing decree be .and it
hereby is. suspended for a period of sixty days from this
date to enable J\{rs. Lula B. Wallace to apply for an appeal
arid super.qedeas herefrom, if she may be so advised, provided, however, that she do, on or before the 30th day of Oc_tober, 1'935, file with the Clerk of this Court a suspending
bond, with approved security, in the penalty of $100.00, conditioned as the law directs.
page 30

r Virginia,

Clerk's OLTice o:f the Corporation Court of Fredericksburg,
Novemher 2, 1935.
I~ M. H. Willis, Clerk of the said Corporation Court, hereby
certify that the fore~oing and annexed is a true transcript of
the record in the suit in 'vhich 1\{axwell G. Wallace, Charles
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Wallace and H. Lewis Wallace were Complainants, and
Samuel G. Wallace and Lula B. Wallace were respondents
lately pending in our said Corporation Court.
I further certify that said copy was not made up and completed until the complainants and Samuel G. Wallace had
due n~tice of the making· of the same and the intention of
Respondent, Lula B. Wallace, to take an appeal to the Supreme Court of Apeals of Virginia.
Given under my hand this November 2, 1935.
Teste:
M. H. WILLIS, Clerk.

A Copy-Teste :
M. B. WATTS, C. C.
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