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ELVIRA V. PAYNE,
versus

TOBACCO TRAD!NG CORPORATION AND ROBERT.
DUNLOP AND J. W. DUNNINGTON, EXECUTORS
OF THE LAST WILL AND TESTAMENT Olli, :CAMERON DUNLOP, DECEASED.

PETITION FOR AN APP.EAL.

To the Honorable the Justices of the Supreme Court of Appeals of Virginia:

Your petitioner, Elvira V. Payne, respectfully represents
that she is ag~-rieved by a final order entered in the Chancery
Court of the City of Richmond, Virginia, on the 10th day of
October, 1940, in an interpleader proceeding theretofore instituted in that Court by Tobacco Trading Corporation, -as
plaintiff against the petitioner and against Robert Dunlop and
,J. W. Dunnington, Executors of the last will and testa2* ment of Cameron *Dunlop, deceased, as defendants. A
transcript of the record in the interpleader proceeding
is filed herewith.
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THE PROCEEDINGS IN THE LOWE.R COURT.

This cause was heard in the Lower Court on the bill of
interpleader filed· therein by the Tobacco Trading Corporation; on the answers of the petitioner and of Robert Dunlop
and J. W. Dunnington, Executors, to the bill; on the depositions of the petitioner, J. "\V. Dunnington and Stuart G. Glenn,
taken in the proceeding; and on certain stipulations of counsel which were duly made a part of the record. On that hearing, a memorandum opinion of the Court below was rendered,
this opinion ha.ving been made, by order, a part of the record
in this cause, and the final order from which this appeal is
sought was entered.
THE QUESTION INVOLVED IN THIS APPEAL.
The object of this proceeding is to obtain a determination
as to whether, by the acts and statements of Cameron Dunlop
on and .before August 23, 1938, and by other pertinent circumstances existing in connection therewith, a gift was effectually made or completed by Cameron Dunlop to the petitioner of one hundred (100) shares of the common and
3* one hundred (100) shares of the preferred •stock of Tobacco Trading· Corporation.
The petitioner contends that such things were done by
Cameron Dunlop as were necessary and sufficient to complete
a gift of this stock to her on August 23, 1938. The E,xecutors
• of Cameron Dunlop, on the other hand, take the position that
the gift to the petitioner cannot be sustained for two principal reasons; first, that the .statements of the petitioner in
connection with the occurrences of August 23, 19·38, are not
sufficiently corroborated to meet the requirements of Section
6209 of the Code of Virginia, and, second, that there was an
insufficient delivery to complete the gift.
THE ERROR ASSIGNED.
The petitioner assigns as error in the decision and deeree
of the Court below its determination that a valid and perfect
gift of the stock in question was not made by Cameron Dunlop to the petitioner, her reasons in support of which assignment will be hereinafter considered and submitted in detail.
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THE FACTS IN THE C.A;SE.
As has been stated, the decree deciding this case made the
memorandum opinion rendered by the Chancellor of the
Lower Court a part of the Record in the proceedings. In
4 • this memorandum opinion '"'the main facts involved are
stated by the Court (pp. 162 through 171 of the Record)
as follows:
"This suit has been brought by the plaintiff a.s a bill of
interpleader, convening Cameron Dunlop 's Executors and
Elvira V. Payne to determine the ownership of one hundred
shares of .preferred stock and one hundred shares of common stock standing on the books of the Tobacco Trading
Corporation in the name of Cameron Dunlop.
'' Elvira V. Payne claims ownership by virtue of a gift to
her by Cameron Dunlop on August 23rd, 1938. Cameron
Dunlop's Executors claim that there was no completed gift
of this stock to Elvira V. Payne; that a court of equity cannot aid in completing title to an incomplete gift, and that
the refore the stock belongs to Cameron Dunlop 's estate.
'' At this point, a picture of the actors in this transaction,
the situation and relation of the parties in it may be helpful.
"The home office of the Tobacco Trading Corporation is in
Richmond, Virginia.
'' Cameron Dunlop, a native of Petersburg, Virginia., and a
bachelor, had lived in Drakes Branch, Virginia, thirty or
forty years, and during that. time was eng·aged in buying and
selling tobacco. In Drakes Branch also lived J. L. Payne and
Elvira V. Payne, his wife, the latter being a party to this
suit. J. L. Payne was likewise engag·ed in buying and
5* selling· tobacco. Both Payne >!(land his wife were devoted
friends of Cameron Dunlop. Payne had been married
twice, and on eaeh occasion, Cameron Dunlop was best man
for Payne. ,J. W. Dunning-ton lived in Farmville, Virginia,
and he, too~ was engag·ed in the to hacco business, and among
other places boug·ht. tobacco at Drakes Branch. Cameron
Dunlop had known the Paynes ever since his first days in
Drakes Branch and had business and personal relations with
J. L. Payne throug·bout that period. Cameron Dunlop and
J. L. Payne often bought tobacco on joint account the one
and the other. Cameron Dunlop and ,J. W. Dunnington often
boug~t tobaeco on joint account the one and the other.
"The buying of tobacco on joint account required the highest esteem and confidence of the parties the one with the
other.

4

Supreme Court of Appeals of Virginia

'' In December, 1937, the health of Cameron Dunlop became
such that at that time or in early January, 1938, he entered
the hospital at Farmville, Virginia, for treatment. Again in
April, 1938, he entered the Farmville hospital and remained
there till early in June, 1938, and desiring to leave the hospital, he expr~ss~d to J. L. Payne, then at the hospital on ~
visit to Dunlop, that he did not wish to go back to the hotel
in Drakes Brf;\,nch by reason of the steps. Payne invited
Dunlop to come to his home as he and his wife would be
glad to have ]um· there. Dunlop accepted the invitation, and
Mrs. Payne fitted up a room on the first floor of her home,
and Dunlop came to the Payne home about June 5th, 1938,
6• and *remained there until he died on .August 25th, 1938,
except for one day in the Farmville hospital where he
went for an X-ray examination.
'' During the stay at the Payne home Dunlop was eared
for and nursed by Mrs. Tucker and Elvira V. Payne day and
night except the last day of his life when there was a trained
nurse in attendance. Dunlop 's man servant was there daily
to serve when necessary.
"From December, 1937, until his death, although he was
mentally capable of giving instructions as to the conduct of
his business, he could not go about, as, with another trouble,
he had arthritis. During this time, J. W. Dunnington looked
after his business for him.
'' By reason of an obligation brought about by what is referred to in the record as the 'Nagle affair' (which it is unnecessary to explain here) Dunlop had pledged (hyopthecated) with a B_altimore bank 1~170 shares of the preferred
stock and 1,170 shares of the common stock of the Tobacco
Trading Corporation (certificates signed in blank for transf~r) to secure the payment of some forty thousand' dollars
or more.
''Through the efforts of J. W. Dunnington and Mr. Dickinson of the Tobacco Trading Corporation, this stock pledged
with the Baltimore bank was released and was delivered to
Dunlop in person at the Payne home by a Mr. Kent of the
Baltimore bank on the night of August 17th, 1938.
"It seems that before the stock reached the Pavne home
on August 17th, 1938, Dunlop had sold to J. W ...Dunning7• ton 100 shares *of the preferred and 100 shares of the
common stock. Dunlop had also sold to L. E. Hubbard
50 shares of preferred and 50 shares of this eommon stock.
. ''Having-. been informed by telephone from the Baltimore
bank that. the messen~er of the bank was carrying the stock
to Dunlop 3:t Drakes Branch on August 17th, Dunnington, on
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the mo'rning of August 18th, 1938, drove to Drakes Brancl1
to get his stock, also Hubbard's stock, to bring it to Richmond to be transferred to the said purchasers, and also to
bring the Mr. Kent to Richmond. The Baltimore banker had
left by train early that morning, so Dunning-ton came to Richmond that day and had his and Hubbard's stock transferred
to them.
'' Sometime in early August, 1938, Dunnington was told
tha.t Dunlop had cancer of the liver and could not live but a
short time. As a friend of Dunlop, he felt it his duty to tell
Dunlop of his condition, and told Dunlop.
'' On August 14th, 1938, at Dunlop 's request, Dunnington
wrote Dunlop's will which was executed that day. J. W. Dunnington and Robert Dunlop, a brother of Cameron Dunlop,
were named as executors. About that. same day Dunlop desired to give Mrs. Payne $10,000.00. To do this and not let
it be known, he got Mr. Dickinson to use Diokinson's check
and deposit the money in a bank to the credit of Elvira V.
Payne, and so advised Mrs. Payne.
.
'' At Mrs. Payne's eamest request to Dunning-ton, also to
Dunlop that the stock brought to Dunlop from Baltimore
8* on• August 17th, which stock was indorsed in blank, Dunning-ton, at Dunlop's request, on some day between August 18th and August 23rd ( date not shown h;i the record)
took all of the stock to Farmville and -placed it in his iron
safe.
'' Dunl<;>p on numerous occasions told Mrs. Payne he was going to give her some of his stock in the Tobacco Trading Corporation. He told Dunnington that he was going to give Mrs.
Payne some of this stock, and Dunning-ton so told Mrs. Payne,
but did not tell how much. On one occasion he told Mrs.
Payne he was going to give her as much stock as he sold
Dunning·ton, but did not say how much this was.

*
"In the forenoon of August 23rd, 1938, Dunnington was
in Drakes Branch, saw Dunlop and disc.ussed Dunlop's affairs, but nothing at that time was said about giving Mrs.
Payne a.ny stock.
"Mrs. Paynei says (E. V. P. dep., p. 12 [R., p. 46]) on that
day, August 23rd, after lunch, l\fr. Dunlop said : 'Elvira,
oall Dunnington and ask him if it suits him, to come over
here here tonight. I want to g·et it straight about the stock
I have ~iven you.' She says Dunnington came that night.
'When Dunnington came in I left the room. Mr. Dunning-
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ton called me in a little while and said to eome in there, Mr.
Dunlop wanted to see me. He said, ''Elvira, I want to g·et it
straight about the stock I have given you." He wanted to
get Mr. Dunnington to have it transferred.'
9•
•" 'Mr. Dunning-ton spoke up and said, ''There will
have to be something in writing" and he then asked Mr.
Dunnington to write down one hundred shares of preferred
stock and one hundred shares of common stock, and I was
surprised at the amount.'
'' 'They discussed what was best to write. I do not exactly remember the words. I g·ot the paper and Mr. Dunnington went in the hall, sat down and wrote the letters. He
brought them back to me. I was standing by the ,bed. Mr.
Dunnington went over and sat in a ,chair by the· bed, and I
got a pad, pencil, and bis glasses, and raised the. bed up for
Mr. Dunlop to sign.'
'' '• • * It was a hospital bed. l\fr. Dunlop signed them.
He said this is yours, and I hope you will have a nice income
from it.'
''.She was asked:

'' 'Q. What became of the papers he signed "l'
'' 'A. I handed them to Mr. Dunnington.'
'' 'Q. He handed them to you?'
'' 'A. Yes, he handed them to me. I then took the pad,
pencil and glasses. I think maybe I gave Mr. Dunnington
the papers before I did all that. I asked Mr. Dunnington to
please see about. it for me, as I could not leave home.'
"(Page 14 [R., p. 48]):

'''A. What did you do with the papers after Mr. Dunlop
handed them to you?'
"'Q. I handed them to Mr. Dunningtou.
10*
•" 'Q. What did you say to Mr. Dunnington?'
" 'A. That I hoped he would have it transferred for
me and would look a(ter it for me, and that he would keep
the stock for me as I could not come to Richmond. Knowing
that Mr. Dunlop could not last very much longer, I could
not leave until after his death. I certainly could not leave
before.'
·
"When asked why the transfer was to be made on August
29th, and not before, she said ( page 16 [R., p.50]) :
·

,__
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'' 'Because he wanted the dividend. The Tobacco Trading
had paid a note, and he wanted the dividend to go toward
that note, and that is the reason he did not want the transfer made until after the dividends were paid.'
. " 'Q. When were the dividends to be paid Y'
' ' 'A. The 27th, I think. '
''Mr. Dunnington tells the occurrence of the night of Augu·st
23rd, 1938, with Dunlop at the Payne home as follows:
'' 'Q. Do you recall a visit which you made to Mr. Cameron
Dunlop on the night of August 23rd, 1938¥'
" 'A. I do.'
'' 'Q. Did Mr. Dunlop at that time say anything to you
about his deciding to, give any of these shares of stock of the
Tobacco Trading Corporation to Mrs. Elvira Payne T'
'''A. He did.'
'' 'Q. What did he s~y to you in that connection?'
'' 'A. He said he was going to give Elvira, as he called Mrs.
Payne, some stock in the Tobacco Trading Corporation,
11 * and asked me *to call her into the room. She came
in and he told.her that he was giving· her 100 shares of
common, a.nd 100 shares of preferred stock in Tobacco Trading- Corporation.'
" 'Q. Where was he at the time?'
'''A. He was in bed in the room.' (Dunnington, p. · 48
f R.., p. 82.] )
''Page 49 [R., p. 83]):
'' 'Q. And the occasion of her coming in was for him to announce to her that he wanted to give her this stock?'
'''A. It was.
'' 'Q. Did Mr. Dunlop tell you that. he wanted you to do
anything· a.bout the stock?'
'' 'A.·· Yes, he did.'
" 'Q. What did he tell you he wanted you to do?'
"' A. He wanted me to send them to Richmond, and have
them transferred on or after Aug11st 29th to Elvira V. Payne.'
"'Q. Did he tell you which particular certificate or certificates he wanted vou to send to Richmond?'
'''A. He did not."'
"Later on, (Dunnington~ p. 50 fR., p.84]):
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"'Q. How many shares did he say he wanted transferred!'
'' 'A. One hundred shares of preferred and one hundred
shares of common.'
'' 'Q. As a re~ult of this request from him to you, what did
you then do or. say Y'
.,, A. 'I told him that I would have to have written
12• instructions. That I had given him an official receipt
for th~ entire block of stock, and I wanted instructions .
to protect ~yself. I told him that I would write them and
bring them over the next day. He said that he preferred they
be written that night and why could not I write them myself. I told him that I could. He then asked Mrs. Payno to
get me paper and pen with which to write these letters. I
went into the hall to her desk and wrote the letters, one to myself, and one to the Tobacco Trading Corporation.'
'' The witness than identified the letter to the Tobacco Trading Corporation as one of the letters written at that time. The
letter is as follows :
'' 'Drakes Branch, Va.
Aug. 23, 1938.
"'Tobacco Trading Corp.
Richmond, Va.
'' 'Gentlemen:
'' 'Mr. J. Dunnington has been requested to deliver to you
'' '100 shares of preferred stock
'' '100 shares of common stock
of your company. Please transfer this stock to Elvira V.
Payne making the transfer as of August 29th not before.
" 'Yours very truly,
'' ' (Signed) CAMERON DUNLOP.'
•''The witness then identified the letter to J. W. Dun13~ nington as one_ of the letters written at that time. The
letter is as follows :
'' 'Aug. 23, 1938.
'' 'Mr. ,J. W. Dunnington,
Farmville, Va.
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'' 'Dear Sir:
. '' 'Please deliver to the Tobacco Trading Corporation, Richmond, Va.
'' '100 shares preferred stock
" '100 shares common stock

of the Tobacco Trading Corporation which you are hcilding
for me.
'' 'This shall be a receipt for the stock.
'' 'Yours very truly,
"' (Signed) CAMERON DUNLOP.'
'' Dunnington says that after he had written the letters he
carried them into Dunlop's room in the presence of Mrs.
Payne and himself.
'' Then these questions were asked Dunnington: (p. 53 [R.,
p. 87))

'' Q~ 'After he signed these letters, were they handed to you
immediately, or did some period of time intervene before they
,Yere handed to you T'
'' A. 'They were handed practically immediately. It may
have been a minute or so, but there was no delay in time.'
'' Q. 'Do you recall whether they were handed to you by him
or whether Mrs. Payne lmnded them to you for him?'
""'' A. 'I am not positive whether she handed them, or
14• he handed them to me. I don't recall. Nothing happened to me between the time he signed them and th~
time I got them. '
''Mr. Dunnin~on then said if Mrs. Payne read them, she
read them while he signed them by reading over Dunlop's
shoulder. He also said that if they were handed to l\frs. Payne
by Mr. Dunlop. it was simply to hand them to him. He further said that after he got the letters he talked a while and then
went to his homP in Farmville, and the next day, August 24th,
he sent the Rto<>k to Richmond to the Tobacco Trading Corporation a.nd the letter of August 23rd, 1938, hereinabovc
copied from Dunlop to said Company.
'' On pages 82 and 83 [R., pp. 116 and 117) of :M:rs. Payne's
testimony are these questions and answers:

'_' Q. 'Your testimony has been in an effort to state the facts
as they occurred to you, not because of their importance, or
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to emphasize important facts, and bring them out only?'
'' A. 'Sure, to tell what happened as I have tried to do. l\fr.
Dunlop thought the gift was completed. I thought it was
completed, and as I said, when it was in Baltimore, he always
spoke of it as my stock, and stock he had sold to Mr. Dunnington, and we could not say something in Baltimore was actually
ours.'
'' Q, 'How do you know Mr. Dunlop thought it was completed Y'
"A. 'Because he said so, and as Mr. Dunnington left that
night I discussed it with him.'
*"Q. 'What did he say after Mr. Dunnington lefty'
15•
'' A. 'He said what he had said a number of times, that
he hoped that I would get a nice income from it, and that
he expected to add to it.'
"Q. ''Vas that about stock, or money?'
"A. 'The money. He did not intend to give me any more
stock.'
"On the 17th day of April 1939, Mrs. Payne was recalled
as a witness, and after testifying as to what Mr. Dunlop had
said about the stock and money and saying he was going to
add to it, on page 29 [R., p. 153] of her testimony she was
asked:

"Q. 'That was before August 23rd Y'
'' A. 'Yes, before August 23rd. The night of August 23rd,
when Mr. Dunnington left he said "'Vell, Elvira, it is yours,
and I hope that you are going to have a nice income from it.''
He said now he had done all that w-as necessary for him to do,
he had given it to me.' "
To complete the picture drawn in the memorandum opinion
of the Court and to show more definitely the relationship between the donor and the donee, the desire of Dunlop that Elvira Payne have the stock, his motive and the underlying rea:..
sons, it will be well to make this addition to the foregoing
statement even though it will involve occasional repetition:
Elvira Payne was twenty-seven (27) yeFS younger than
her husband, J. L. Payne, and she hi;l'.d known her hus-- ,
16* band's friend •cameron Dunlop since;her early childhood
(R., pp. 36 and 150-151). After her marriage to J. L.
Payne, Dunlop visited the home of this couple frequently, and
during the eight or ten yea.rs immediately preceding his death
he was there '' at least five nights out· of the week and maybe
three or four nigl1ts he would .stay to supper" (R., p. 37).
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J. L. Payne and his wife had stood loyally by Cameron Dunlop at the time when he was sued by Mrs. Crutcher for. the
alienation ·of her husband's affections. This case so distressed
Cameron Dunlop that '~he never got over it" (R., p. 39).
Dunlop ·was deeply grateful to the Paynes and said that he
could never repay them for what they had done for him. He
had in mind especially Elvira Payne's testimony at the trial
and the embarrassment she underwent at the time (R., pp.
37, 38).
When he was ill at the hotel in Drakes Branch, where he
lived, and before his second stay at the hospital in Farmville and, hence, before his coming to the Payne home, Elvira
Payne visited him practically every day; and, after he went
to the Farmville Hospital, where, as it happened, her son
was undergoing treatment, she saw him almost as frequently
(R., pp. 39, 40). When Cameron Dunlop came to the Payne
home Elvira Payne and her friend Mrs. Tucker nursed him,
much of the time caring for him day and night. --He had a
trained nurse only during the last day of his · e (R., pp. 41,
42). Realizing the probability that Elvira ayne would outlive her husband booause of the disparity in their ag·es,
17* *Cameron Dunlop made the gifts of money and stock to
her described above, partly, we may assume, as a token
of his gratitude to her and her husband, but also,
"He said that Mr. Payne was older than I was, and he
wanted me to have something when I got older so that I would
not be dependent on my sons.'' ( R., p. 154.)
So desirous was Cameron Dunlop of making substantial
provision for Elvira Payne and so comforting to him was
the thought that he could and would do so that at least two
months before his death he spoke of his purpose to give her
the stock, discussing it with her on more than one occasion
(R., p. 45), and always he spoke of it as her stock (R., p.
54), explaining the delay in having the transfer made on the
books of the Corporation by telling her of his feeling that
a large dividend then about to be declared should be applied
on his indebtedness to the Corporation (R., pp. 50, 57, 58,
64, 91 and 92).
He also discussed the proposed gift to Mrs. Payne on several occasions with his friend and business adviser, J. W.
Dunnington (R., p. 96). Finally, on Aug-ust 23, the day before a trained nurse was called in and less than 48 hours be . .
fore his death, evidently realizing that his stay was to be
short, Dunlop sent for Dunnington in order to consummate
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the transaction and complete the gift. He was fre1s•. quently visited by J. W. Dunnington and had seen •him
on the morning of August 23, as appears by the following testimony of ·Elvira Payne (R., p. 46), already quoted in
part in the. Chancell?r 's memorandum opinion :
.

.

'' A. On the morning of the 23rd of August, Mr. Dunnington was in my home, and after he left, Mr. Dunlop, in fact,
after lunch, he said, 'Elvira, call Dunnington and ask him if
it suits him, to come over here tonight, I want to get it
straight about the stock I have given you.' * * ,. ''
After Dunnington 's arrival and during the conversation
between him and Dunlop in the latter''s room, Dunnington
learned of the cause of the summons, as appears by his tes•
timony:
''Q. Mr. Dunlop told you his purpose was to complete that
transfer, or the gift, did he not Y
'' A. He told me he wanted to settle the matter, and called
Mrs. Payne in, as I testified." (R., p. 97.)
As appears by Dunnington's testimony and also by Cameron Dunlop's statement to Elvira Payne, when the papers
had been signed and they finally reached Dunnington 's hands,
they both thought that he had completed the gift (R., pp. 97,
116, 117 and 15-3).

ARGUMENT.
The only issue in this case, speaking generally, is whether
or not the gift of the shares of stock in Tobacco Trading
19* •corporation from Cameron Dunlop to the petitioner
was consummated by what occurred on and prior to August 23, 1938.
In the Chancery Court this issue was decided in the negative. ·Our study and consideration of the memorandum opinion rendered by that Court (R., pp. 162-177) indicate to our
minds that the. principal and probably the only ground upon
whieh the Court reached its decision was that, in view of the
death of ,Cameron Dunlop, the gift could not be sustained on
the testimony of the petitioner without corroboration (Section 6209 of the Code of Virginia) and that her testimony
lacked the corroboration sufficient to meet the requirements
of the statute.
There are, however, other matters of a legal nature as
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equally important to a determination of the issues as the question of corroboration, and we shall, under appropriate subheadings, to follow, discuss those propositions as well as the
matter of corroboration.

I.
As to the QU,estions of Corrobration and the Weight of the
Evidence.
A.

THE TESTIMONY OF THE PETITIONER Is SUFFICIENTLY
ROBOR:A.TED TO MEET THE REQUIREMENTS OF SECTION
6209 OF THE ConE.

CoB-

As preliminary to a consideration of this phase of
the case, •we wish to point out that it is our contention
that the validity of the gift to the petitioner is established by the admitted facts, without regard to the question
as to whether her testimony has been sufficiently corroborated in the particular deemed material by the Chancellor.
Our contention in this respect, however, will he more fully
developed and explained in a later portion of the petition.
But to return to the question of corroboration:
20'»

The memorandum opinion of the Court below indicates to
our minds that there was not given to the provision of the
statute under consideration the construct.ion which has been
placed upon it by this Court. For convenience, we quote the
statute in full, as follows:

"Sec. 6209. If one party incapable of testifying, testimony
of other party to be corroborated; when memoranda, etc., of
an incapable party to be received in evidence.
·
''In an action or suit by or against a person who, from
any cause, is incapable of testifying, or by or against the
committee, trustee, executor, administrator-, heir or other representative of the person ~o incapable of testifying, no judgment or decree shall be rendered in favor of an adverse or
interested party founded on his uncorroborated testimony;
and in any such action or suit, if such adverse party testifies.
all entries, memoranda, and declarations by the party so incapable of testifying made while he was capable, relevant to
the matter in issue, may be received as evidence.''
The Chancellor, it seems to us, held that the gift to the
petitioner was ineffective booause of his belief that there was

Supreme Court of .Appeals of Virginia

14

insufficient corroboration of the one statement made by
21 * the *petitioner in her deposition (R., p. 47) that, after
Cameron Dunlop had signed the two letters, one addressed to J. W. Dunnington and the other to Tobacco Trading Corporation, he handed these letters to her with the statement '' This is yours, and I hope you will have a nice income
from it''.
·
This, we insist, is too narrow a view of the law to be sustained.
This Court's latest expression on the subject, so far as we
are advised, is found in its opinion in the case of 1vlorris on
v. Morris on, 174 Va. 58, 66, where the Court says:
"But aside from these circumstances it must he remembered that it is not essential that the complainant's testimony
should be corroborated on all material points; it is only
necessary that corroboration should be on some essential facts
and to such an extent as will confirm and strengthen belief
in her testimony.''
There are many expressions of this Court which amplify
what has just been quoted. ·Thus, in Burton v. Man.son, 142
Va. 500, at 509, we find the following:
'' The law does not require the testimony of such an adverse witness to be corroborated in every particular, but what
the law requires is that there should be such corroboration
as would confirm and strengthen the belief of the jury in
the testimony of the witness."
.
And in the same opinion at page 508 this language is found:
'' Clearly, it is not necessary that the corroborative
evidence should of itself be *sufficient to support a verdict, for then there w:ould be no need for the testimony
sought to be corroborated.''

22*

We call especial attention to the opinion in the case of Varner v. White, 149 Va. 177, at·185:
'',Corroborating evidence is such evidence as tends to confirm and strengthen the testimony of the witness sought to be
corroborated-that is, such as tends to show its truth, or the
probability of its truth. How much of this character of evidence is necessary to constitute corroboration is dependent
on the facts and circumstances of the -particular case, and
while no hard and fast rule can be laid down on the subject,
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there must be sufficient to justify the belief that the witness
sought to be corroborated, has testified to the truth. Such corroborating evidence, however, must not ha':e emanated from
the mouth of the witness sought to be corroborated, nor be
dependent wholly upon his c-redibility. It must be other evidence which adds to, strengthens, confirms and corroborates
his testimony. * * *
"Evidence for this purpose rarely, if ever, consists of a
continuous narrative by one or more witnesses. It usually
consists of separate and independent items, no one of which
of itself would probably be sufficient, but ·when joined together lead satisfactorily to the conclusion of the truth of
the testimony of the witness sought to be corroborated.

* *

«: ,,.

See also Ratliff v. Jewell, 153 Va. 315, at 326; Cannon v.
Cannon, 158 Va. 12, at page 22; and ~l'imberlake v. Pugh, 158
Va. 397, at 402 and 403.
23•
• As we view this case, the evidence quoted in the
opinion of the Chancellor, as it brings us up to the one
incident on which he deems it defective, clearly establishes
the intention of Cameron Dunlop to make a present gift to
Elvira Payne on the evening of August 23.
We do not understand the Chancellor to take a contrary
position. Having spoken repeatedly to Elvira Payne and
J. W. Dunnington before August 23 about the gift, Dunlop
sent for Dunnington that day to '' get it straight about the
stock" he had given her, as he told :Elvira Payne when sending for.Dunnington (R., p. 46). After Dunnington's arrival,
he said (R., p. 82):
"Q. Do you recall a visit which you made to Mr. Cameron
Dunlop on the night of August 23rd, 1938 ¥
"A. I do.
- ''Q. Did l\fr. Dunlop at that time say anything to you about
his deciding to give any of these shares of stock of the Tobacco Trading Corporation to Mrs. Elvira Payne!
''A. He did.
"Q. What did he say to you in that connection f
'' A. He said he was going to give Elvira, as he called Mrs.
Payne, some stock in the Tobacco Trading Corporation, and
asked me to call her into the room. She came in and he told
her that he was giving· her 100 shares of common, and 100
shares of prefen~d stock in Tobacco Trading· Cotpora24:!!: tion.
*'' Q. "Where was he at the time?
'' A. He was in bed in the room.''
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The occurrences of the afternoon and evening of August
23 constitute a series of incidents, each a part of a single
transaction, and on every incident down to that cited by the
Chancellor Elvira Payne is corroborated by Dunnington. As
to that incident he does not support her; but neither does he
contradict her. The surrounding circumstances show that it
is just what would have been expected to occur, and we insist that the requirements of the statute are fully met.
We do not admit that the validity of the gift is dependent
upon the establishment of the delivery to Elvira Payne of
the letters written by Dunnington with the accompanying remark '' This is yours, and I hope you will have a nice income
from it''; but the decision of the Chancery Court seems to
hinge on this one point, and we shall, the refore, discuss it
somewhat fully.
Whether or not the delivery of the letters to her and Dunlop's accompanying statement be essential to our contention,
we maintain that the evidence establishes the fact that th<.i.
letters were handed to Mrs. Payne by Dunlop and that she
in turn handed them to Dunnington; and we maintain -that
her testimony that Dunlop said, '' This is yours, and I hope
you will have a nice income from it" is also established by
the evidence.
In the Court's opinion it is stated that Mrs. Payne
25e claims *that the handing of the letters to her by Dunlop with the statement just quoted constitutes a constructive gift and deliYery of the stock to her. The Court,
however, questions the correctness of her testimony and holds
that, even had the facts occurred as she testified, there is no
corroboration of her testimony, and, hence, the constructive
gift and delivery are not established. The opinion furtl1er
takes the position that Dunnington not only failed to corroborate her testimony but rather discredits the statement that
any such thing happened. It may be well to trace the history
of those papers, the reason for their execution, and the circumstances of their delivery.
Dunlop sent for Dunnington for the express purpose of completing the gift to :Elvira Payne, which had been under discussion for weeks. He told her he wanted to '' get it straight''
about the gift. According to Dunnington, he stated that he
wanted to "settle the matter". The stock certificates were
all in Dunning-ton's possession, and he told Dunlop that there
must be something· in writing by which the delivery of certificates to the Tobacco Trading Corporation and the transfer
on the books of that Corporation would be authorized. Dunnington had given a receipt for the certificates and wished to
be protected. Dunnington was asked if he could write the
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necessary papers. He said yes and that he would do so and
bring them back the next day.- To this Dunlop objected. He
wished the papers to be written and the transaction to
26* be completed that night. There was to be no iM<postpone ·
ment. Thereupon, liAlvira Payne provided the necessary
materials; Dunnington went into the hall to write the papers,
and when he returned, he delivered the letters to Mrs. Payne.
She testifies (R., p. 47) :

"Q. Now, you said Mr. Dunnington wanted something in
writing. What follow~d that t
'' A. They discussed what was best to write. I just do not
remember exactly the words. I got the paper and Mr. Dunnington went in the hall, sat down and wrote the letters. He.
brought them back to me. I was standing by the bed. Mr.
Dunnington went over and sat in a chair by the bed, and I
got a pad, pencil and his glasses, and raised the bed up for
Mr. Dunlop to sig-n.
"Q. Did the bed roll up?
"A. Yes, it was a hospital bed. Mr. Dunlop signed them.
He said, 'This is yours, and I hope you will·have a nice income from it'.
'' Q. What became of the papers he signed!
'' A. I handed them to .Mr. Dunnington.
'' Q. He handed them to you Y
'' A. Yes, he handed them. to me. I then took the pad, pencil and glasses. I think maybe I gave Mr. Dunnington the
papers before I did all that. I asked Mr. Dunnington to please
see about it for me, as I could not leave home.''
That the pap~rs were handed by Dunnington to Mrs. Payne.
appears from Dunnington 's own statement, where on
27* page 106 of the *Record there is this question and answer:

'' Q. You handed them to her just for the signature Y
"A. That is right.
'' Q. ·So they were completed except fort.he signature before
Mr. Dunlop had. them?
"A. Yes.''
Since he had sent for Dunnington for the very purpose of
completing the transaction and since Dunnington had told
him that there must be something in writing and since he·
wished l\frs. Payne to know that everything had been done,
what more natural than for Dunlop to hand the papers- b~ck
to her and to say to her something to signify that the trans-
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action was completed, or, as she testifies, '' This is yours, and
I hope you will have a nice income from it Y''
·
The Court quotes from Dunnington 's testimony ( see R.,
p. 175) on page 87 of the Record, from whieh it appears that
Dunnington was unwilling to say whether Mrs. Payne handed
him the letters or Dunlop handed them to him. He says, '' I
don't recall". He then says that, "Nothing happened to them
between the time he sig·ned them and the time I got them''.
This testimony was given in March. Dunnington was recalled
in April for the express purpose of contradicting Mrs. Payne
wherever he could do so. This is the explanation for his recall to be found on page 141 of the Record, as follows:

*'' However, there is apparently some slight discrepancy between the account whieh you previously gave
and the account which Mrs. Payne gave of exactly what happened immediately after Mr. Cameron Dunlop signed the two
letters of A.ug·ust 23, 1938.''

28*

.

When the witness asks counsel to define exactly what he
wishes covered, the counsel for the Executors says, ''Just
what happened immediately after the letters were signed by
him and until they were put in your inside coat pocket''.
Nowhere does he intimate that Mrs. Payne is wrong in her
testimony on this point. He gives an account which differs
in some respects from that given by Mrs. Payne. He says:
''Immediately upon signing· the letters they were given to
me, put in my inside coat pocket,'' etc.
He does not say who gave them to him. This was in April.
On page 87 of the Record he had said :

'' A. They were handed practically immediately. It may
have been a minute or so, but there was no delay in time.
'' Q. Do you recall whether they were handed to you by him,
or whether Mrs. Payne handed them to you for him?
"A. I am 119t positive whether she handed them or he
handed them to me. I· don't recall. -Nothing happened to
them between the time he signed them a~d the time I got
them.''·
·
29*

*When he says tha1: nothing happened to the papers
between the time Dunlop signed them and wl1en he received them, he could not have been ref erring to the method
in which they were delivered to him but only to what was writ-
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ten on the papers, whether or ·not they were changed, not
whether they were delivered to him by Dunlop or by Mrs.
Payne. E.very single circumstance connected with the execution of these papers indicates that Dunlop would have done
just what Mrs. Payne testifies he did do; and Dunnington,
while maintaining that his own testimony is correct, expressly
states that he does not deny that her testimony is accurate
(R., p. 107). On the page just quoted, it is to be noticed
that Dunnington states on re-examination that Mr. Dunlop
made no statement about the delivery of the papers to him
but says that they were written for him, '' simply handed to
me for my purpose, I wrote them''. That is correct and in
accordance with what he said must be done in order that he
would feel protected in carrying out Dunlop 's directions. But
the very fact that Dunlop did not tell Mrs. Payne to deliver
the papers to Dunnington confirms the contention that he
handed the papers to her in order that she might have something tangible as evidence of the gift. When Mrs. Payne left
the room Dunlop and Dunnington talked of other matters;
but after Dunnington had gone home Dunlop told Elvira
Payne that he had done everything he could to complete the
gift. Thus, on page 153 of the Record there is the following
statement of her testimony:
30*

*''The night of August 23, when Mr. Dunnington left,
he said (i. _e. Dunlop said), 'vYell, Elvira, this is yours,
and I hope you are going· to have a nice income from it'. He
said that now he had done all that it was necessarv for him.
to· do. He had given it to me."
"
A consideration of t.l1e testimony of these two witnesses
makes it evident that where there is a contradiction the testimony of Elvira Payne should be accepted rather than that
of Dunnington. A careful consideration of his testimony
shows innumerable contradictions; where her testimony is consistent throughout and agrees with what is set out in her
answer, which is not true as to Dunningfon. Dunnington gives
several accounts of every important transaction,. even to th~
purchase of stock by l1imself. This will be more fully discussed in a subsequent portion of the petition.
In conclusion on this point we call attention. again to the
fact that in this one transaction there are a number of different incidents, and as to every sing·le important element of
the transaction Mrs. Payne's testimony is corroborated except as to one statement of Dunlop. As indicated before, if
that statement J1acl not. been made, Dunnington, who was re-
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called for the purpose of contradicting Mrs. Payne, would
surely have denied it. He would not have let his testimony
on this incident ·rest with what he had said in March, to the
effect that he ,'\vas not positive whether she handed him the
letters or Dunlop handed him the letters, expressed by the
statement·" I don't recall" (R., p. 87).
·There are seven features of this transaction, all of
31 e
them important, in which Mrs. Payne is not only corroborated, but is, in fact, confirmed by Dunnington~
1. The intention of Dunlop expressed some weeks before
to give Mrs. Payne the stock;
2. Dunlop 's purpose to effect the final steps necessa1·y to
complete the gift on the night of .August 23. (On this point
we have already quoted a statement to Mrs. Payne and a
statement to Dunnington showing that purpose, and in this
connection we should also call attention to Dunnington 's testimony that when Mrs. Payne was called into the room Dunlop
said that he "was giviµg her the stock" [R., p. 82], not
that he purposed doing so in the future.)
3. The amount and character .of the stock-100 shares of
preferred and 100 shares of common; ·
4. All circumstances surrounding the preparation of the
papers for the purpose of completing the final steps and protecting Dunnington in this connection ;
5. The date as of which the transfer was to be made 011
the books of the Corporation and the reason therefor (Mrs.
Payne, R., p. 58 ; Dunnington, R., p. 91) ;
6. The delivery of the papers to Mrs. Payne by Dunnington for the purpose of having them signed by Dunlop while
she held the pad;
7. Dunlop thought that everything necessary to com328 plete •the transaction had been performed, as is shown
by the fact that, after Mrs. Payne left the room, the two
men talked of other things, according to Dunnington 's testimony. Dunnington also thought that the gift had been effected (R., p. 97), and testified that he had done everything
that he could to complete the transaction (R., p. 101).
It is said in Timberlake v. Pugh., 158 Va. 397, at pages 402,
403, "Clearly it is not necessary that the corroborative evidence should itself be sufficient to support a verdict, for then
there would be no need for the testimony sought to be corroborated. • * * Confirmation is not necessary for that rt::moves all doubt, while corroboration only gives more strength
than was had before.''
The law being as above stated, and Dunnington support-

'
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ing Mrs. Pa e in the many material particulars enumerated,
it necess
y follows that the requirement of corroboration
is fully tablished, and that the contrary finding of the Chancello n this respect is erroneous.
B.

THE CREDIBILITY OF THE ,VITNF..SS DUNNINGTON.

The Chancellor attaches much weight to Dunnington 's testimony (see R., pp. 175, 176) and sugg·ests that Elvira Payne
is mistaken in her recollection of the events of the eve33* ning of August 23. *In our opinion, a review of the testimony of these witnesses leads to a contrary view on
both points.
We first call attention to the point that Mrs. Payne had
few business affairs (R., p., 113) and that the gift of this
stock from Cameron Dunlop was, except for the gift of $10,000, one. of the most important .:financial transactions of her
whole life and the onlv business affair in which she was engaged at the time it occurred.
By contrast, J. W. Dunning-ton was pressed with many
problems (R., pp. 66, D4, 111, 112). At the time these events
took place he had his own affairs to look after, and he had
taken charge of those of Cameron Dunlop, personal and :finan.
cial (R., pp. 74, 75, 81).
The two men had joint aecounts up to the death of Cameron
Dunlop (R., pp. 73, 74). The latter was involved in a troublesome entanglement in Chicago, and his friend Dunnington
guided him in its solution (R., pp. 75, 76). It was in connection with the Chicago transaction, referred to sometimes as
the "Nagle affair'', that the Tobacco Trading Corporati011
stock was pledged in Baltimore by Cameron Dunlop. Thl s
of itself .was causing· him great anxiety, and his affairs in
general are described by Mr. Dunnington as being "somewhat involved'' (R., p. 81 ).
.
The situation in which each was found may well be the explanation of the fact that Elvira Payne's testimony is
34* consistent *throughout, and J. W. Dunnington's full of
contradictions. She does not give different accounts of
the same transactions in testifying on different occasions, and
she shows a clear recollection of what occurred.
On the other hand, .J. W. Dunnington 's testimony does vary
when he covers the same feature on different occasions, and
there is strong evidence that his recollection is far from clear
to say the least.
Alf of Mr. Dunlop's affairs appear to have been much in
M:r~ Dunnington 's mind, as it was he who told his friend
· that his disease was fatal (R., p. 80), and he who wrote the
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will of which he was an Executor (R., pp. 148, 149). His
recollection is not ·definite as to the time when these two
events occurred, as he could not say whether he wrote the
will before or after telling his friend that his illness was fatal
(R., p. 81).
The most important transaction covered by the depositions
so far as J. W. Dunnington was concerned personally was
the sale to him of one hundred (100) shares of common stock
and one hundred (100) shares of preferred stock of Tobacco
Trading Corporation, which had been ag-reed on between him
and l\fr. Dunlop several months before it was consummated,
while the latter was in the hospital at Farmville.
The certificates, as stated above, had been deposited in
Baltimore with the Union Trust Company of Maryland as collateral for a loan made to Cameron Dunlop in connec35* tion with the *"Nagle affair", and, on payment of the
loan, they were brought to him at the Payne home in
Drakes Branch by a "Mr. Kent'' (R., p. 77). Mrs. Payne de-:
scribed the delivery of the certificates thus:
'' A. He said he wanted to give me some stock in Tobacco
Trading, but he could not give it to me until he got it released.
It was in Baltimore as collateral for some money he owed.
"Q. Was it subsequently released from the bank in Baltimore?
"A. It was released on the 17th of August, I think, it came
to- my home. Mr. Kent brought it there.
"Q. What was done with the stock?
'' A. It stayed in my home, I should say, about a week before I asked him and Mr. Dunnington to please take it away.
Mr. Dunlop said the stock was the same thing as money."
(R., p. 43.)
.
These certificates were removed later to Farmville bv Mr.
Dunning-ton, and she describes the events leading up to thi::;
as follows:

"Q. Did you say anything to Mr. Dunlop as to whether or
not it was safe in your home f
"A. When it first came in, he said 'Elvira, this is the same
as money, you take charge of it'. The more I thought about
it, I did not want the responsibility, I had all I wanted, so I
asked Mr. Dunlop and Mr. Dunnington about getting Mr. Dunnington to take it to Farmville.
36*
*" Q. Separately, or together?
"A. Separately, I do not think I said anything together until the night Mr. Dunnington was at my home.
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''Q. Where!
"A. In Mr. Dunlop's room. I said will you get Mr. Dunning-ton to take that stock over to Farmville and keep it for
you. He looked at me and said 'If it will relieve your paiu
any I will get him to do it'.
"Q. Then what happened?
"A. ]\fr. Dunnington took it to Farmville.
'' Q. When was that 1
"A. I do not remember the date." {R.~ pp. 44, 45.~
There is no change in her account of the incidents connected
with these certificates, but we find this is not true of Mr.
Dunnington. He first differs with Mrs. Payne. He subsequently agrees. His first statement. on the point is found in
the answer of the Executors at page l5 of the Record, as
follows:
''On August 18, 1938, while the respondent, J. W. Dunnington, was visiting Cameron Dunlop in his room in the home
of Elvira V. Payne and her husband, the respondent, J. W.
Dunnington, learned that all of the certificates representing
shares of stock owned by Cameron Dunlop in the Tobacco
Trading Corporation, were in the possession of Cameron
Dunlop, in his bedroom, consisting of 1,180 shares of common
stock and 1,180 shares of preferred stock, said certificates being considerable in number and consisting of *certificates
37«= of varying· denominations and all of those certificates
had been endorsed in blank by Cameron Dunlop on December 3, 1931, and his signature on each certificate had been
witnessed by vV. A. Crutcher. Said Cameron Dunlop thereupon on Aug·ust 18th, 1938, requested the respondent, J. W.
Dunnington, to take all of these certificates of stock and to
place them in his safe, for safekeeping, and this the respondent, J. 1.,V. Dunnington, did, taking all of said certificates of
stock with him to his office in Farmville, Virginia, where they
were placed in a steel safe, and the respondent, J. W. Dunnington, gave a written receipt to Cameron Dunlop for all of
said certificates of stock. ''
In contrast to the foregoing, he testified that the stock
'' remained in the Payne home possibly five or six days, maybe
a week". Then, questioned as to what happened to them,
answered, '' He then requested me to take the stock and keep
it for him, which I reluctantly did'' (R., p. 78).
The statement in the quotation from the answer of the Executors is not in accord with the testimony given by Mrs.
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Payne on this point, and counsel for the Executors, at page 79
of the Record, asked his client whether he had read the answer and whether the statements made therein were correct.
The witness unhesitatingly replied in the affirmative, and, on
page 99 of the Record, he covers somewhat the same ground
under cross examination, as follows:

"Q. In· :your answer you state that on the 18th of August,
while ·you were visiting Mr. Cameron Dunlop in Mrs.
38* Payne's home, *you learned that all the certificates of
this stock had been received by Mr. Dunlop and were in
his bedroom, and in his possession, is that rightt Y
''A. Yes.
'' Q. And that he received them sometime before. How long
do you think?
'' A. I do not know the date.
''Q. Was this the first time that you knew he had them in
the Payne home Y
'' A. I learned it in her home. I do not know whether the
18th was the :first that I learned that he had them in his possession.
·
"Q. What I was getting at is this. Did you learn that Mr.
Dunlop had the stock before you came to the Payne home Y
'' A. No, I was in the Payne home when I learned it. I knew
the man was supposed to bring them, but I did not know he
had brought them until the next morning. I tried to catch
him, but he left ahead of me.
''Q. You do not know how long it was after that that the
stock you bought was turned over to you, do you 7
'' A. Very shortly. I do not know the exact day.
Q. It could not have been the same dayT
A. I do not recall.'' .

J
"

1

Contrast the foregoing with the fuller answer this witness
gives .under cross examination at pages 103 and 104 of the
Record:

'' Q. Do you remember the circumstances under "rhich the
certificates of stock in 1\fr. Dunlop's room were turned over
to you to take care of them Y
., 'A. He requested me to take care of them. He said
39•
Mrs. Payne was uneasy about them. They were endorsed, and· he wished I would take them. I consented to do
so, and told him that I might make away with the whole
block.
'·' Q. Who was in the room when the certificates were turned
over to youY

Elvira V. Payne v. Tobacco Trading· Corp.

".A.
'' Q.
would
stock?
'' A.
easy.

25

Mr. Dunlop, Mrs. Payne, and myself.
Do you remember that Mr. Dunlop said that 'If it
relieve Elvira's pain', he wished you would take that

Yes, he said he wanted to get them out. She was un.
'' Q. You remember her saying to him that she wished he
would get them out l
"A. Yes, she asked him to get them out repeatedly.
·"Q. And that day, when you three were in the room together, she spoke of it again, did she noU
'' A. She did.
"' Q. And it was in response to that that he did get them
ouU
'' A. It was.''
Until this cross examination brought it out, there had been
no intimation by this witness at any time that the removal of
the certificates from the Payne home to his place in Farmville was due to the insistence of Mrs. Payne, and that
40* it was only ou her ,j(cinsistence that Mr. Dunlop made
the request to which the witness testified that he reluctantly acceded.
This request, as stated in the answer, was mad~ on August
18, a date which seems to have a strange facination for the
witness. He puts on that date not only· the arrival of the
stock at Drakes Branch, but also the transfer of the certificates to Farmville and the delivery to him of the certificates
which he purchased from M:r. Dunlop, and that is the only
date which he recalls in connection with the execution of the
will (R., p. 81), which actually took place on August 14 (R.,
p. 149).
The fact is that of all the events fixed by the witness on
August 18, the only one which took place on that day was the
delivery to him, at the Payne home, of the certificates for the
stock purchased by himself and L. E. Hubbard, and their
transfer on the books of the Corporation when he brought
them to Richmond on that date.
When counsel for Mrs. Payne, finding that the witness'
testimony was not consistent, pressed him somewhat, the witness resented the questions and declined to testify furtlwr
(R., p. 112).
The testimony above referred to was given March 14, 1939,
and counsel for the Executors some weeks later, April 17, recalled this witness, gave him an opportunity to cqrrect his
errors and explain his inconsistencies, and questioned him
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about the stock he purchased from Mr. Dunlop, thus
bringing in again the preceding *incidents already described. His testimony on this point is found on page
145 of the Record, as follows :

41 *

''Q. Mr. Dunnington, have you any recollection as to how
the certificates of stock, which were purchased by you and
Mr. Hubbard from Cameron Dunlop during August, 1938,
got to the Tobacco Trading Corporation for the purpose of
being transferred into the names of yourself and Mr. Hubbard?
''A. I do.
.
'' Q. ·what were the circumstances Y
'' A. On the morning of Aug'Ust 18th I went to Drake:-:
Braneh to Mrs. Payne's home in which Mr. Dunlop was and
got the certificates and brought them to Richmond, myself, the
same day. It was my intention to bring Mr. Kent with me.
but Mr. Kent left on a train leaving Drakes Branch about 5
in the morning, but I came on to Richmond with these certificates of stock and turned them over to the Tobacco Trading Corporation.
'' Q. When you went to Drakes Branch, did you understand
that Mr. Kent was over there Y
''A. I did.
''Q. Had you heard that Mr. Kent was there for the purpose of bringing the certificates down from Baltimoref
'' A. He phoned me from Baltimore that ·he was going to
bring them.''
This is entirely different from the account theretofore
given by the witness, who had stated in his answer and
42* on the *witness stand, as pointed out above, that he
first learned of the presence of the certificates in the
Pavne home when he was there on a visit.
Now, remembering those earlier statements, it is interesting· to read his testimony on cross examination, page 149 of
the Record in connection with the foregoing quotation from
page 145 thereof. We find not only that he was fully advised in advance as to when the stock would be at the PaynE>
home before it was delivered there, but that he was the man
who made the arrangements to have it so delivered. His testimony on this point is as follows :
"Q. You testified, Mr. Dunnigton, that Mr. Kent telephoned
vou from Baltimore that he was taking the certificates of
stock to Drakes Branch. How did Mr.· Kent happen to telephone you in that particular instance!
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'' A. Because I had been trying to get the stock back from
Baltimore for Mr. Dunlop at his request, requesting Mr. Kent
to· send the stock, and he called up and said he would bring
the stock.
"Q. You were the man acting for Mr. Dunlop in getting
the transaction through and the certificates returned to him f
. ".A. I was. ''

It is not unreasonable to ask how a man with an accurate
memory could give the earlier account of this transaction, if
it occurred, as it doubtless did, in accordance with the
43* account *found in the second depositions on direct and
cross examination. The answer is too obvious-the witness has not an accurate memory.
· In a letter of October 7, 1938, to counsel for Mrs. Payne.
filed as an exhibit with the depositions, he described the circumstances surrounding the removal of the certificates from
Drakes Branch to Farmville in a manner consistent with his
testimony on cross examination, but entirely different from
what he had stated in the answer of the Executors and in his
direct testimony. In regard to the stock sold to him he agreed
with the answer and his testimony of March. The wltnes~
had this to say in his first expression on the subject so far
as this record is concerned:
'' In regard to your question as to how the certificates of
stock came into my possession, I beg· to state that I was calling _on Mr. Dunlop at Drakes Branch and he was at that tinw
in the home of Mrs. Elvira V. Payne. Mrs. Payne stated to
l\Ir. Dunlop in my presence that this larg·e block of stock was
lying there in the room, fully endorsed, and that she wished
lie would do something with that stock, that she did not want
it lying around in her borne. Mr. Dunlop then requested me
to take the stock and keep it for him. I stated that the stock
was endorsed apd that it might be rather risky for me to tak:~
the stock but he insisted and I took it and brought it to my
office and sent him a signed receipt for all the stock. Later
on Mr. Dunlop issu~d instructions in regard to some of thi~
stock and I made him give me a signed letter authorizing ID<'
as to what to do with the stock, this being in regard to som~
stock that was sold to me and to Mr. L. E. Hubbard.''
44*

'*'On page 5 of his answer, the witness says, referring
to the time he carried the stock from the Payne home to
his own:
"Thereafter fr01n ti,ne to time the respondent, J. W. Dun.
nington, made such disposition of certain of these certificates

·-
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as was requested by Cameron Du·nlop. Thus on Augu_st 18,
1938, Cameron Dunlop sold to the respondent, J. W. Dunnington, 100 shares of common stock and 100 shares of pref erred stock of Tobacco Trading Corporation and at the sametime sold to L. E. Hubbard 50 shares of common stock and
50 shares of preferred stock of Tobacco Trading Corporation, and at the request of Came·ron Dunlop the respofldent,.
J. W. Dunnington, sent to the Tobacco Trading Corporation
for transfer the necessary certificates so as to have these
shares so sold, transferred to the respondent,, J. W. Dnnnin~ton, and. to L. E. Hubbard.'' (Italics added.}

This indicates clearly that, when he talked to his counsel
who drew the answer, the witness was under the impression
that the certificates of stock sold to him and to Mr. Hubbard
were among those he had carried theretofore from Drakes
Branch to Farmville, and he gives the date as August 18.
And the last sentence in the quotation abo':e from his letter
of October 7, 1938, also contains a positive statement that the
instructions about the stock whfo.h he acquired came after aH
the certificates had been removed to Farmville.
It has been established that Mr. Dunnington called· at th(:i.
Payne home on the morning of August 18, following the arrival of the certificates of stock on the evening of Au45• gust 17, for the *purpose of taking to Richmond for
transfer the stock certificates purchased by him and
L. E. Hubbard. He did not send the certificates to the ·Corporation. He carried the stock himself, and this was not
done ''at the request of Cameron Dunlop", as his answer
states. Some days later, at the request of Mr. Dunlop, on
the initiative of Mrs. Payne, he took the other certificates to
Parmville, and from the time he took those certificates to
Farmville there was no discussion between him and Mr. Dunlop as to the disposition of any of that stock except for the
certificates which were intended for Mrs. Payne. And why
should there be? The only other stock concerning which instructions were needed had been taken to Richmond and transferred on the stock books to Dunnington and Hubbard before
any certificates were removed to Farmville.
The answer stated that fro'Yl1, time to t-ime after he had take·1i
the certificates to Farmville, he made such disposition of som(_.
certificates ''as was req1,1,ested by Cameron Dunlop" antl that
'' at the reqUtest of Cameron Dm1lop, he sent the certificates
representing the sale to himself and Mr. Hubbard to the Tvbacco T·rading Corporation for transfer''. (Italics added.)
On pag·e 78 of the RP.cord, he says that he thinks he took
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possession of all of the stock about Aug'Ust 18, and, in reply
to a question from his own counsel, testifies thus :

"Q. Approximately when did you take possession of all of
these certificates of stock?
46*
*''A. I think it was about .August 18th. The record
will probably show it.
"Q. Was that during· the year 19387
'' A. 1938.
''Q. After you took possession of the certificates, did Mr.
Cameron Dunlop sell any of these certificates Y
'' A. He did.
'' Q. To whom did he sell them Y
'' A. One hundred shares of common, and one hundred
shares of preferred stock were sold to me, J. W. Dunnington. Fifty shares of common and :fi.fty shares of preferred
stock was sold to Mr. L. E. Hubbard, of Farmville, Virginia,''
which is in accord with the quoted statement on this subject
in a letter of October 7, thus:
''Later on Mr. Dunlop issued instructions in regard to some
of this stock and I made him give me a signed letter author-.
izing me as to what to do with the stock, this being in regard
to some stock that was sold to me and to Mr. L. E. Hubbard.''
'' Later on'' means after he had carried the certificates to
Farmville, thus, in his letter written before the answer was
filed and in his testimony given after the case was matured, h~
agrees with the statement found in his answer, that he ·got. .
the certificates representing stock sold to him and to L. E.
Hubbard after carrying all the certificates to Farmville.
47*
*vVhen recalled to testify about one month later, he
contradicts those two statements (R., p. 146) thus:
'' A. My trip to R,ichmond was solely and wholly for thu
purpose of bringing these certificates down here that Mr. Dun·
lop was selling to Mr. Hubbard and myself, and also with th(l
intention of bringing 1\fr. Kent to Richmond to shorten hi~
trip, and I know that I did not bring them all.''
Yet, in his answer, he had said that he sent the certificates
to Richmond and did so at the request of Cameron Dwnlop.
And on the following page (147) he explains the later contradiction of the statements made in the answer as to the date
by saying that he read it hurriedly. It may well be asked
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whether he wrote his letter of October 7 to counsel for Mrs.
Payne in a hurry and whether he was pressed for time when
he testified on this point in M.arch in a manner completely in
agreement with the statement found in bis answer.
In view of the importance which the witness attached to
the consummation of the transaction by whfoh he was to ac-.
quire the stock sold to him some months before, and his contradictory statements concerning nearly every incident connected with that transaction, it is difficult to see how hi~
memory can in any way be relied upon.
48*

*II.

The Gift ShouU be Sustained on Either One of Two Theories.
Leaving aside for the moment such questions as those relating to corroboration and to the ,veight to be given the testimony of the witness Dunnington, the fundamental point of
law involved in this case-that is, whether a valid g·ift of the
two hundred (200) shares of stock in the Tobacco Trading
Corporation was made to El~ira V. Payne by Cameron Dunlop-can be determined in the affirmative on either one of two
theories.
· In order to clarify our contentions in this respect at the
outset and for convenience in the development of our argument in that connection, we here state briefly the substance of ,
each of these theories, as follows:

.

First-Where possession of a thing is already vested in
an intended donee or his agent, no new act of delivery by thC1
donor is necessary in order to effect a gift inter vivos. It is
sufficient that the donor presently intend to give up all rig·ht
to, and dominion over, the thing given in favor of the donee.
Here the stock certificates were in the hands of J. W. Dunnington as custodian for Cameron Dunlop. *Wben,
49• thereafter, Dunlop expressed his present intention of
giving this stock to Elvira Payne, and Dunnington acceded to this by agTeeing, at the request of Dunlop and Mrs.
Payne, to have the stock transferred on the books of the Corporation to the latter, and, tacitly, to care for Mrs. Payne's
interests, Dunnington thereby became the agent of Mrs. Payne
for this purpose. Under such circumstances, his pre-existing·
possession coupled with the intention of Cameron Dunlop to
complete a present gift, rendered that intention effective, ancl
a valid gift inter vivos of the stock was thereby made.
Second-The two letters signed hy Cameron Dunlop on
August 23, one addressed to J. W. Dunnington, directing him
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to deliver the two hundred (200) shares of stock to Tobacco
Trading ,Corporation, and the other addressed to Tobacco
Trading Corporation, directing that this stock be transferred
on the books of the Corporation to Elvira Payne, when delivered by Dunlop to Mrs. Payne vested the latter with th<1
means of acquiring· possession of the subject-matter of th~
g·ift. The delivery of these letters to Mrs. Payne under cir-cumstances clearly indicating· an intention on the part of
•Cameron Dunlop to thereby complete the gift of the stock
to her was sufficient to constitute a valid and irrevocable
gift.
50*
*It will be noted that under the first of the two theories as just stated it is entirely immaterial whether or
not Cameron Dunlop handed to Elvira Payne, on the evening
of August 23, 1938, the two letters with the statement "This
is yours, and I hope you will have a nice income from it".
This being true, it, of course, must follow that the fact that
the petitioner may or may not have been corroborated as to
that particular instance is likewise immaterial as a legal
proposition, and that, regardless of that question, the gift
should be sustained should the Court believe this first theory
present a sound view of the legal questions involved. .
But, to return to a consideration of the two theories stated.
we shall, after dealing with certain matters of a general nature which affoot both theories as a whole, specifically consider and deal with these two propositions in the ordtw in
w·hich they have been stated.

to

A. PRE.J..ilMINARY MATTERS.
(1) This Was a Oift Inter Vivos.

In the Court below, our opponents apparently conceded that
the transaction under consideration was, if effective, a gift
inter vivos rather than causa mortis. However, in order to
place before the Court a complete picture of the prob51 • lem, it •seems pertinent to us to deal with this questi011
at this stage of our arg-ument.
That Cameron Dunlop was in extrem,is and knew he was suffering from a fatal disease on August 23, 1938, when. as we
contend, the gift to Elvira Payne was completed, and that hP
died of that illness only two days later are matters whicl,
must be takei1 as proven. These facts, however, are not de1terminative of the nature of the gift as being either ca1u,o.
niortis or inter vivos.
·
As has been before pointed out, Dunlop had for two or
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three mon.ths prior to his death and before he realized the
fatal natur~ of his illness repeatedly ref erred to these two
hundred {200) shares as the stock he was giving to Mrs.
Payne.. On: August 23 he stated that he wanted to ''settle
the matter·" of the gift; and, at the time he deliv.ered the
letters to Mrs. Payne, he stated simply, "This is yours, and
I hope you will have a nice income from it''. These and the
many other circumstances surrounding the events of August
23 show clearly Dunlop 's intention and belief to have been
that the gift should be complete and unconditional. Nowhere
in the evidence is there a suggestion or an intimation to the
effect that Dunlop intended the gift to be valid and binding
only in the event he died as a result of his illness.
Under the law of Virginia, and elsewhere, the question as
to whether a gift is causa mortis or inter vivos depends on a
determination of the donor's intention. Where, as in
52* this case, a *donor intends that his gift shall presently
take effect regardless of whether he lives or dies, the
gift is inter vivos, and it is immaterial that, at the time of the
gift, the donor is in periculo mortis and subsequently dies as
a result of his illness.
Thus, in Thomas v. First National Bank, 166 Va. 497, 504,
a case involving the question as to whether a gift of stock
had been completed by the donor's delivery of the key of the
safe wherein the stock was kept to the donee, the court quoted
with approval the following language from 12 R. C. L. 9·31:
'' The fact that the donor is near death is not of controlling
importance in determining whether the gift is causa mortis
or inter vivos; while a gift made during· a last illness, and
when all hope of recovery is gone, is presumed to have been
causa mortis, yet a gift of personal property made with the
intent to take effect immediately and irrevocably, and fully
executed by complete deli'!ery, is binding as a gift inter vi-vos.
even if the donor was ,in extremis and died soon after."
This principle is laid down in Harriman v. Bunker, 79 N.
H. 127, 106 Atl. 499, at page 501, as follows:
''When it appears that it was the intention of the donor
that the gift should take effect immediately, and the gift was
executed by a complete and unconditional delivery at the
time, the mere fact that the donor is in extrmnis, expects to
die, and does die of that illness, does not affect the validity
of the gift, because it is in such case a gift inter vivos and not
a gift causa mortis. ''
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*Also, in Wilson v. J oitrdan,, 79 Miss. 133, 29 So. 823, .
824, the court stated this principle in the following
terms:
53*

"The test whether the g·ift is one inter vivos or one caiisa
mortis is not the mere fact that the donor is in extremis, and
expects to die, and does die of that illness, but whether he bJ ..
tended the gift to take-effect in praesenli, irrevocably and unconditionally, whether he lives or dies.''
And, in Harmon v. Harmon, 131 Ark. ·501, 199 S. W. 5n3,.
554, the court said, in this connection, the following:
'' The gift from the father to the sons was an absolute gift ·
inter vivos, although there is testimony tending· to show that
at the time the gift was made the donor was afflicted with an
incurable malady, and knew that he could not get well. Notwithstanding this fact, where the gift is made not in contem·plation of death, but to take effect and become complete immediately upon the delivery and the taking possession of the
property by the donee, the gift is one inter vivos, notwithstanding the donor may be upon his deathbed.''

In Robertson v. Robertson, 147 Ala. 311, 40 So. 104, 10 Ann.
Oas. 1051, the Supreme Court of Alabama quoted with approval, and applied, the following language from 14 Am. &
Eng. Ency. Law 1014:
" 'A gift of personal property, made with intent that it
shall take effect immediately and irrevocably, and fully executed by complete and unconditional delivery, is good aud
valid as a gift. inter vivos, although at the *time the
54* donor is in. extremis, and dies soon after. Moreover, a
gift made in anticipation of death, but not conditioned
upon that event, is a gift ·inter vivos, and not a gift causa
mortis.' " (Italics supplied.)
A very brief but excellent statement in this connection it::
made by the Supreme Court of Michigan in Keller v. McConville, 175 Mich. 479, 141 N. W. 652, where it is said:

"A g·ift made in anticipation of death, but not conditioner]
upon that event, is a gift inter vivos, and not a gift cmMa.
mortis. '' (Italics E!Upplied.)
See also, to the same effect, Henschel v. Maurer, 69 Wis.
576, 34 N. W. 926, 928, 2 Am. S. R. 757; Gilligan v. Lord, 5J
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Conn. 562, 568-569; Hall v. Hall, 76 Kans. 806, 93 Pac. 177;
Delta & Pine Land Ct>. v. Benton, 171 Ill. App. 635, 642;
Tho1npson, v. Thompson, 12 Texas 327, 330; and Dresser v.
Dresser, 46 Me. 48, 67-68.
Applying the principle supported by the foregoing authorities to the facts of this case, it is clear that the gift made by
Cameron Dunlop on August 23 was inter vivos rather tbau
causa mortis. While it is true that he was in extremis at the
time of its completion, still the gift was made with the manifest intention, shown by all attending circumstances, that it
should operate presently and without reference to his condition. This fact,. we submit, is determinative of this phase of
the case.
55*

* (2) The Reservation of the Dividend from the Stock
Did Not Alfect the Gift.

At the time this gift was made to Elvira Payne, Cameron
Dunlop was indebted to Tobacco Trading -Corporation on a<'count of money that organization had advanced him to settle
the "Nagle affair'' in Chicago. Because of this indebtedness,
Dunlop desired that the ditidend on his stock in that Corporation, which he had been advised would be paid on or
about Aug-ust 27, 1938, should be applied toward that indebt.
edness. Both Elvira Payne and J. Vv. Dunnington have testified that it was solely because of this desire that Dunlop
directed in his letter to Tobacco Trading Corporation of August 23 that the transfer of the stock to Mrs. Payne should
be made on the books of the Corporation as of August 29.
This presents, therefore, a situation where a donor intends
to effect a present gift of stock, but, at the same time, to
reserve to himself the income or dividends the stock produces. It is now well settled that a gift of stock under such
circumstances is perfectly valid, the reservation of dividend~
merely diminishing the quantum of the gift. Following are H
few of the authorities supporting this proposition.
In Smith v. Commissioner of Int.ernal Reveni1,e (C. C. A.,
7th), 59 Fed. (2d) 533, 536, the court dealt with a situation
where a decedent had made a g·ift of stock to lli~ chil>6• dren, and had, at $the time of the gift, expressly reserved to himself the dividends for life. In sustaining·
,his transaction as a valid gift, the court said:
'' There were no reservations whatever as to title, dominion,
revocation, except that he retained the right to the dividends during his life, if he so chose. That reservation was
t-r
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merely a limitation on the quantity of the contemplated gift,
and in no way affected its validity.''
And in Calkins v. Equ,itable Bu.#ding & Loan. .Association,
126 Cal. 531, 59 Pac. 30, 31, a donor had endorsed and delivered certificates of stock to the donee, reserving to himself the
dividends for life. In upholding the gift, the court held that
the reservation of the dividends to the donor did not affect the
validity of the gift. ·Thus, it was said:
'' The fact that the donor reserved to himself the right to
the dividends during· his life did not affect the validity of
the gift. The gift and transfer of the stock were accomplished by the written assignment and delivery of the stock
with the intention to make a gift thereof to plaintiffs. Th~
donor thereby gave up to plaintiffs the title and control of the
stock, and he could not thereafter revoke the gift. The donee~
became the owners of the stock, and might have conveyed it
away to a third party in the lifetime of the donor, subject to
the reservation contained in the written assignment. Of course,
the donor did not give away or pass title to the dividend~
which he had expressly reserved, but every other interest.
and right in the certificates and in the stock represented
thereby passed to the donees.''
*In Fall Rive1· National Bank, v. Estes, 279 Mass. 380,
181 N. E. 242, 243, the donor had certain shares of stock
issued in the names of the donees, each of whom agreed that
the donor should receive dividends from this stock during her
life, and signed instructions to this effect which were delivered to the corporation. The court held this transaction to
constitute a valid gift of the stock, and in reaching this con~
clusion said:

57*

"The intent to give and the act of giving could be found to
be complete. • * * The retention of dividends for life is not
inconsistent with a perfected gift.''
Also, in In Re: Kin.Q's Estate, 244 N. Y. S. 228, 230 App.
Div. 160, t11e court said the follmving·:
"The fact that the te8tatrix was suffered to receive the
dividends paid on such stocks did not invalidate the gift'·'
The Appellate Court of Illinois reached a similar conclusion in The Delta d; Pine Land Company v. Benton, 171 I11.
App. 635, 641, wherein the following statement was made:

36

Supreme Court of Appeals of Virginia

"If it be conceded, contrary to the findings of the master,
that the donor reserved the right to the dividends upon the
stock during his lifetime, such fact raises no implication that
the gift was··i;i,ot to take effect in praesenti. Stock v. Seegar.•
99 Ill. App; ,3.53; Ma·rtin v. Martin, 170 Ill. 18; Hall v. Hall,
118 ru. App. 544; Seavey v. Seavey, 30 Ill. App. 625. Indeed.
a reservatio.n
the (lividends only serves rather to emphasize the intention of the donor that the gift of the pr·incipal
should be absolute and irrevocable.'' (Italics added.)

of

*In Packer v. Clemson, 269 Pa. 1, 112 AtL 107, a father,
intending to effect a present gift of stock, delivered several certificates to a third person for the benefit of his infant son. The father expressly reserved to himself, during
his lifetime, the right to dividends produced by the stock.
On the father's death, his personal representati~e sought to
recover this stock, contending that a valid gift thereof ha,i
not been made. The court ruled otherwise, however, say·
ing:

58*

'' The gift may be sustained as an executed gift even if
the right to dividends had been retained for life. If all the
essential requisites of a valid gift were presented; as in this
case, such right to dividends would not defeat the gift or
reinvest title parted with. * e * The intention and delivery
were fully complied with in this case.''

In Ewalt v . .Ames, 6 Ohio App. 374, the donor delivered to
the donee an assignment of certain shares of stock, reservingto himself the right to dividends. Upholding the gift. the
court said, at page 383:
"Neither is the fact that Columbus Delano (the donor)
received some of the dividends subsequent to the transfer
sufficient evidence to overcome the gift shown by the written
transfer, delivery of the securities, and the conduct of the parties. By reason of the affectionate relations existing between
Mr. Delano (the donor) and his daughter (the donee), it may
well be that she was content to have him receive a part of'
the dividends declared on the stock and the fact that he did
receive some is not inconsistent with the completion of the
gift.''
59*

*In re: Chapple's Estate, 332 Pa. 168, 2 Atl. (2d) 719,
721, is a recent case supporting· our contention in this

Elvira V. Payne v. Tobacco Trading Gorp.

37

connection. There the donor delivered certificates of stock
to the donee, saying at that time: "Remember so long as
I am living I have to collect the dividends and everything on
the certificates and I am the boss as long as I live.,' It was
held that a valid gift was shown, and in dealing with the
point in question, the ccurt said:
"These words are not sufficient to indicate ·an intention
to retain any control over the stock itself. By this statement Chapple ( the donor) reserved only the right to the d~vidends, and it is clear that such a reservation does not dest1~oy t11e validity of the gift."
Althoug·h not prooisely in point, we call attention to First
National Bank v. Holland, 99 Va. 495, 500. That case involved a situation where a decedent had given one hundred
and twenty {120) shares of stock to his wife, a~d, although
he did not expressly reserve the right of the dividends at the
time of the gift, his wife permitted him to take the dividends
during his lifetime. The court held that this circumstance
did not affect the validty of the gift, saying:
''Nor could the payment of dividends to John W. Holland
after the ·stock was given to his wife affect her rights. The
stock continued to stand in his name until January, 1897, and
it was therefore natural that the dividends. should be
60* passed to 11is credit OJ! «•the books of the bank. This
may have been done with the wife's knowledge and without object.ion on her part, but, be that as it may, the circumstance is overcome by the clear proof of the gift.''
We contend, in reliance on the foregoing authorities that
the reservation by Cameron Dunlop of the right to the dividend to he paid by Toba.cco Trading Corporation on August
27 did not affect the absolute nature of the gift of stoek made
to Elvira Pavne. This reservation indicated no intention on
the part of Dunlop whatsoever to retain any control over the
stock itself, as distinguished from the income or dividends
produced by it. It was merely a lawful limitation on the
quantum of tl1e gift.
{3) A Gift af Stock Ma11 Be C01nplete Without the Registra-

tion of the Transfer on the Corporate Books.

WJ1ile this case was pending; in the Lower Court, an extract from the B~r-Laws of Tobacco Trading Corporation re-
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lating to transfers of stock was filed with the depositions
and will be found on pages 136 and 137 of the Record. Article I, Section 2, of the By-Laws provides as follows:
"2. Transfers of stock shall ·be made only on the books
of the corporation and only by the person named in the
·
certificate, or by his attorney lawfully ~onstituted, and
61 * *before. a new certificate is issued, the old certificate
must be surrendered for cancellation, by the Secretary.''

It may be contended by our opponents that, as the two
hundred (200)· shares of stock given Elvira Payne have never
been transferred to her name on the books of the Corporation, this quoted provision of the By-Laws controls the questions presented by this case. Having· that possibility in mind,
we devote this portion of our arg·ument to a consideration
of the materiality of this by-law provision.
Under the decisions of the great majority of the American
courts, including Virginia, it is not necessary that, in order
to effect a valid transfer of stock, the transfer be registered
on the books of the ·corpora.tion. This same principle applies even though the charter or by-laws of the corporation
provide that stock in the corporation shall be transferable
only on the -corporate books. The cases in support of this
principle have proceeded on the idea that such charter or
by-law provisions are formulated purely for the protection
of the corporation and are not intended to affect transfers as
between stockholders and third persons.
We refer first to First National Bank of Richmond v. Holland, 99 Va. 495, 501-502, 502-503. In that case it was contended that a gift of stock made by a. decedent to bis wife
was not complete, because the certificate delivered to
62.. her was not endorsed and the •transfer had not been
entered on the books of the corpora.tion. In disposing
of this contention, the court said:
"It is further contended by appellant that the gift of the
:;tock by J(,hn W. Holland to his wife was not complete, because thE' <.,e'!-tific.atp delivered to lier was not. endorsed, the
powf·t· of aHcrnev to transfer the shares not being sign(\d
by the donor. This position is not tenable. It is well settled
by the moclPrn authorities that choses in action not negotiable,
and nee:ot.iable paper not endorsed, may be subject of a gift,
and that a ch·livery which vests in the donee tl1e equitable title
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is sufficient without. a. complete transfer of tl1e legal title.
The delivery therefore of a certificate of stock, unendorsed,
by tlle donor to the donee, with intent to transfer title by way
of g·ift, is effectual as an equitable assignment, although no.
leg·al title passes for want of an endorsement and transfer
on the books of the bank. ,x. *' *
''We hold, therefore, that it was not indispensable to the
validity of the transfer of the stock in question that there
should have been any endorsement on the certificate, or transfer on the .books of the bank; that the delivery of the certificate, without endorsement, by John W. Holland to his wife
with intent to give her the stock, vested in :Mrs. Holland the
complete equitable title, and divested her husband of all
present control and dominion over the same. The only effect of the subsequent endorsement of the certificate and
transfer of the stock on tbe books of the bank was to vest
in the donee the legal title to that in which she already had
the beneficial interest. This she could have compelled if it
had not been done voluntarily.''
Also, in Leysoft v. Davis,' 1.7 Mont. 220, 288, 42 Pac. 775,
31 L. R. A. 429, the court had under consideration a situation similar to that just mentioned as having existed in First
Nationa.l Bank v. Holland, (su,vra). The court, after an
63* exhaustive *consideration of the authorities bearing on
the question, held that delivery of an unendorsed certificate by tlie donor to the donee was sufficient to constitute
a. valid gift, even thoup;h no transfer was entered on the books
of the ·Corporation as required by its by-laws. Thus., it was
said:
"We are therefore of opinion that it was not indispensable
to the validity of the transfer of the stock in question, by
our statutes or tbe law generally', that there should have
been any writing on tl1e backs of the certificates, and that an
equitable title passed to Andy. This equitable title gave
Andv full rhd1t to the stock, and equity should afford him
the means of obtainin~: the .possession. of that incorporeal
subject of ~dft,-stock itself. The intent having existed in
.Judge Davis' mind to make the Q.·ift. and the stock certificates having· been delivered, the legal title was complete as
between Andy and l1is uncle, subject always, of course, to
revocation or to the inherent conditions in g-ifts causa mortis.
We need not consider tl1e attitude of third parties or creditors, because none have appeared in this case. The donee,
therefore. having an equitable title and a legal right, may
enforce that right by the aid of equity.''
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In Herbert v. Simson, 220 Mass. 480, 108 N. E. 65, 66 L.
R. A. 1915 D, 733, it was held that a valid gift passing the
equitable title was effected by the delivery and acceptance
. of a certificate of stock in a corporation, with intent to pass
the: title, but without any written assignment or endorsement,
although the certificate was made transferable only on the
books of the corporation. In reaching this conclusion, the
court said:
•"We are of opinion that the delivery by Mrs. Nickerson to the defendant of the share certificate and its
acceptance by the latter constituted a valid gift, and vested
in the donee the equitable title to the property. The provision printed on the certificate, that the shares are 'transferable only on the books of the company,' affects the shareholder's relation to the corp<>ration only, and not her relation
to a third party who has :become equitably possessed of the
stock.''
64*

Also, in Talbot v. Talbot, 32 R. I. 72, 78 Atl. 535, Ann. Oas.
19120, 1221, 1232, the court held that a valid gift of stock
had been made by the delivery of certificates of stock with
the intention of effecting a present gift, even though the transfer was not recorded on the books of the corporation as re•
quired by its by-laws and by the certificates themselves. Thus,
it was said:
"We are of the opinion that the principle of these cases,
that the delivery of the instrument which is the evidence representing a chose in action, constitutes a valid gift, should
be applied to the delivery of a certificate of stock. .Although
the question has not heretofore been determined in Rhode
Island, the decisions in other jurisdictions of this country
are almost unanimous in ·holding that such delivery, either
with or without registration on the books of the corporation,
as required by its by-laws and certificates, constitutes a valid
gift,-whether it be to trustees or directly to the beneficiaries,
and whether it be inter vivos or mortis causa. '~
. And, in Commonwealth v. Crompton., 137 Pa. 138, 148, 20
Atl. 417, this principle is expressed, as follows:

*'' The shares of stock are choses in action, and the
certificates evidence of the title to them: Slaymaker v.
Grdtysb1,tr_Q Bank, 10 Pa. St. 373. Why may not a delivery
of the certificates, coupled with words of absolute and present
gift, invest the donee with an equitable title to the stock

65•
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which the donor or a volunteer cannot successfully assail 1
,A stockholder may clothe another with the complete equitable
title to his stock without compliance with the forms printed
by the corporation.''
To the same effect is Larimer v. Beardsley, 130 Ia. 706, 709,
107 N. W. 935, where the court, passing· on this question,

said:
"It is suggested in argument that the certificate eould be
transferred only on the books of the bank, but this is true
only with reference to the question as to who was a stockholder in the bank. See Rev. St. U. S., .sec. 315 ( [5 Fed. St.
Ann. 96, sec. 5139] U. S. Comp. St. 1901, p. 2054.) Certainly
there is no question as to the right of the owner of shares of
stock in, a national bank to transfer a legal or equitable right
to such shares, although they remain in his name on the books
of the bank.''

See also to the same effect, McNeil v. N. Y. Nat. Bank, 46
N. Y. 325, 331, 7 Am. Rep. 341; Grymes v. Hone, 49 N. Y. 17,
22; PMker v. Clemson, 269 Pa. 1, 112 Atl. 107, 108; 38 A.
L. R. 1366, et seq.; and Ann. Oas. 19120, p. 1235.
( 4)

The Virginia Uniform Stock Transfer Act-Sec. 3848(a)
Through 3848(26) of the Virginia Code of 1936Ilas No Avplication to This Case.

It is our contention tllat the Uniform Stock Transfer
Act, as •carried over into the Virginia Code of 1936
rsec. :l848(2) t.hroug·h 3848(26) ], has no beadng on the
issues presented by this case.
It bas been held in at least four different jurisdictions of
this country tl1a.t. the provisions of the Uniform Stock Transfer Act have no relation to, and were not adopted with the
intention of iroverning, established principles relating to the
transfer of the tit.le to shares of stock between stockholders
and third persons. The decisions in these four jurisdictions
ha.ve reached tl1is conclusion on the ground tha.t the Uniform
.Act was adopted only for the pro tee.ti on of the corporation
in the matter of payment of dividends, as to the question
concerning- voting rigl1ts, etc.
Thus. in In Re: C()lnncll, 282 Pa. 555, 128 Atl. 503, 38 A.
L. R. 1362, decided in 1925, the situation involved was that
a donor had deposited certificates of stock in a lock ·box to
which both he and the donee had access, intending thereby
66*
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to complete a gift. These certificates were unendorsed and
were not accompanied by any other instrument of assignment or otherwise.
After the death of the donor,. it was contended by the Commonwealth of Pennsylvania that a valid gift of the stock had
not been made because the transfer had not been effected in
accordance with the requirements of the Uniform ,Stock Transfer Act, and that, therefore, the stock was subject to an estate tax. The donee, on the other hand, contenq.ed tha~
67* the gift had been *completed by the transaction before
stated. The court sustained the gift, and, in holding that
the provisions of the Uniform Stock Transfer Act did not
govern the question of transfer between stockholders and
third persons, said :
''Nor can the rights of the parties, as between themselves,
be affected by the provisions of the Uniform Stock Transfer
Act, adopted in 1911 ·(Act :M.ay 5, 1911 [P. L. 126; Pa. Stat.
1920, §§5700-5722] ), which prescribes that title to certificates
of stock shall pass by indorsement as of the time of registration of the transfer (:§9 [§5708]). What was said by the
appellate court of another state, in considering a similar
statute, applies equally ]1ere: 'As for the g·round of objection based upon .Act No. 180 of 1910, that statute does not
undertake to prescribe an exclusive mode of evidencing as
bet.ween the parties a sale of stocks; its object is merely to
regulate the mode of transfer upon the books of the corporation, and to furnish a rule for deciding between claimants contesting over the ownership of the stock.' State v.
Schofield, 136 La. 702, 67 So. 557.
'' Our legislative provision, above referred to, was evidently inserted for the protection of the corporation, so that
it might safely deal, in the payment of dividends, or otherwise, with the person in whose name the stock was registered, but was not intended to control the rights of the parties when one sa:\,r :fit to transfer his rights to another; and
a gift completed by delivery is effective as of the date made,
though a formal issuance of a new certificate, upon surrender
of (he old, did not take place until a later period.''
Also~ in In Rr,: Antkow.-;lfis' Estate, 286 Ill. App. 184, 3
N. E. (2d) 132~ 137, decided in 1936, there was presented
68* a situation •ca.Ilin~: for a considera.tion of the same question. The donor had delivered to her nephew an unendorsed certificate of stock, intending· to thereby make him ·
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a gift.

The delivery of this certificate was not accompanied
by any other instrument.
After the death of the donor intestate, an issue arose between her distributees and her nephew, the donee, as to the
ownership of the stock certificate. It was contended hy the
distributees that the gift was incomplete because the transfer
had not been made in accordance witl1 the provisions of the
Uniform Stock Transfer Act. The court, however, sustained
the gift on the ground that the provisions of the Uniform Act
had no application to transactions between stockholders and
third persons. Thus, it was said:
''We think the Pennsylvanta court in Re Connel's Estate
correctly held that the rights of parties as between themselves
are not affected by the provisions of the Uniform Stoek
Transfer Act, and that it was not the intention of the Legislature to change the rule of law applicable as between the
immediate parties to the transaction.''

In Bolles v. Toledo Trust Co., 132 Ohio 21, 4 N. E. (2d) 917,
920, decided in 1936, it was held that the Uniform Stock Transfer Act was designed for the protection of the corporation
alone in matters concerning the payment of dividends and
was not intended to change the existing law relating to transfers of stock In that case, the facts were tha.t a donor bad
put certificates of stock in his lock box, intending there69• by to ma.ke a gift to the 8 donee. These certificates were
unendorsed and were not accompanied by any other instrument of transfer. After tl1e death of the donor, an issue
arose between the donee and the Executor of the donor as
to whether a valid gift of the certificate had been made. The
Executor contended that the gift was incomplete because the
donor liad not complied with the requirements of the Uniform
Stock Transfer Act. in attempting to make the gift, and because there bad been no deliverv.
The court first considered the" contention of the Executor
conc.erning non-compliance with the provisions of the Uniform Act and held that fact to he imma.teria.1, saying:
'' An examination of a number of authorities, with due regard for their reasoning, is persuasive that a transfer of
certificates of corpo1·ate stock on the bookR of the corporation is not requisite to a valid completed gift of such certificates as between the donor and donee, and, further, that
the provisions of the Uniform Stock Transfer Act (sections
8673-1 to 8673-23., General Code), to the effect that title to
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certificates shall pass by indorsement as of the time of the
registration of the transfer, do not alter the rule, b£,oause
such provisions were inserted for the protection of the corporation. alonei,so that it might safely deal in the payment
of dividends, or .otherwise, with the person in whose name
the stock was. registered.''
However, the court then went on to hold that no delivery
had been made and that, the ref ore, the gift failed.
Finally, in State v. Schofield, 136 La. 702, 67 So. 557, 564,
decided in 1915, the situation involved was as follows:
70~ The *defendant, Schofield, was, indicted under a Louisiana Statute penalizing the sale of stocks by traveling
agents who had not obtained a required license. As one
of his defenses, Schofield relied on the fact that in making
the purported sale in question he had not complied with the
provisions or the requirements of the Uniform ,Stock Transfer Act relating to the transfer of title to stocks, and that no
sale had the refore been made. The court held this defense
inadequate, saying:
'' The prosecution having iendered oral evidence to prove
the facts and circumstances and conditions of the alleged
sale of stocks upon which the prosecution is based, the accused objected to the evidence on the ground that 'the alleged sale of stock could only be shown in the manner required by section 1 of Act No. 180, p. 265, of 1910,' • * • .

•
'' As for the ground of objection based upon Act No. 180
of 1910, that statute does not undertake to prescribe an exclusive mode of evidencing as between the parties a sale of
stocks; its object is merely to regulate the mode of transfer
upon the books of the corporation, and to furnish a rule for
deciding- between claimants contesting over the ownership of
the stock.''

In those jurisdictions in which the four preceding cases
were decided, there was in existence, at the time of the decisions of each of the cases, the Uniform Stock Transfer Act,
and in each instance the Act was identical in its provisions
with those contained in the Virginia Act.
71 *
•But, a further, and we submit, a complete answer to
any contention that might be made that this case is
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governed by the provisions of the Uniform .Stock Transfer
Act is contained in that Act itself.
Section 1 of the Uniform Act [Section 3848(2) of the Virginia Code] begins with the following language: ''Title, to a
certific~te and other shares represented thereby can be transferred only:
·
(a) By delivery of t]1e certificate endorsed * * •; or,
(b) By delivery of the certificate and a separate document• * *."
Section 22 of the Uniform Act [,Section 3848(23) of the
Virginia Code], however, contains the following definitions:
'' 'Transfer' means transfer of legal title.
'' 'Title' means legal title and does not include a merely
equitable or beneficial ownership or interest.''

· It seems clear, then, that Section 1 of the Aot provides
that legal title to shares of stock can ·be transferred only in
the manner therein provided. We have no particular quarrel
with this provision so construed. We say this because we are
not concerned as to whether the legal title to the 200 shares
of stock in Tobacco Trading· Corporation has passed to Elvira
Payne by the transactions involved in this case.
72*
*If the equitable title has passed, that is sufficient for·
our purposes, for, in accordance with the principle laid
down in First National Bank v. Holla,nd, 99 Va. 495, 502-503,
it was J1eld, a.s before noted, that a mere delivery to the donee
of unendorsec1 certificates of stock was sufficient to divest
the donor of the complete equitable title, and of '' all present
control and dominion over tl1e same.'' The onlv effect of the
subsequent endorsement of the certificate and transfer of the
stock 011 the books of the bank was to vest in the donee the
leg·al title to tbat in which she only had the beneficial interest. This she could have compelled if it had not been volunta.ry.''
(5) Section 5142 of the Vir,qinia Code of 1936 Relating, in

General, to Gifts Between Persons Havin.fJ a Comm.on
Place of Residence, Ha.s No Application to This Case.

Section 5142 of the Virg·inia. Coele of 1936 provides as follows:

46

Supreme Court of .Appeals of Virginia

"No gift of any goods or chattels shall be valid, unless
by deed or will, or unless actual possession shall have come
to and remained with the donee, or some person claiming
under him. If the donor and donee reside together at the
time of the gift, possession at the place of their residence
shall not be sufficient possession within the meaning of this
section. This section shall not apply to the wife's paraphernalia..''
73•

• Although this section of the Code might be shown
to be inapplicable to, this case on other grounds, it will
be sufficient to point out that the expression of the statute
'' goods or chattels'' connotes only tangible personalty and
does not refer to things of an intangible nature, such as stocks,
bonds, notes and the like.
This point was expressly decided in First National Bank
v. Holland, 99 Va. 495, 503-504, a. case which, like this one,
was concerned with the validity of a gift of stock. In passing on the question under consideration, the court said:
'' The answer to this question depends upon whether the
words goods and chattels in the section quoted were intended
to embrace choses in action. We ha.ve given this subject the
earnest consideration it deserves. and have found the con_clusion irresistible that tl1e terms '_qood or chattels' employed
in section 2414 ( now section 5142) were not intended to include 'choses in action', but were only designed to cover
tan~:ible and visible property. =li- * *
''Now, the 'goods and chattels', the, subject of the gift under section 2414, must, by the terms of the section, be capable
of actual possession; 'shall have come to and remained with
the donee, or sonie person daim.in_q u.nder him.' Such possession can only .be predicated of some visible, tangible, movable thing, and hence the subsequent language serves to e..~plain and limit the meaning of the general terms which go
before, and excludes the idea that they ,vere intended to
include mere 'choses -in action', wl1ich as sucl1, are incapable
of actual possession.''
74*

*(6) It Is Immaterial That, at the Time of the Gift,
Dunlop Did N of Own a Certiffoate For Exactlv
100 Shares of Com,nwn Stock in Tobacco Trading Corvoration.
.

It. may be contended in opposition to the gift in this case
that the gift is nullified because of the fact that, at the time
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this gift was ma.de to Elvira Payne, Cameron Dunlop did not
own a certificate for exactly one hundred (100) shares of
common stock in Tobacco Trading Corporation. We submit
that this circumstance is immateral, the only requirement
in this conneetfon be.ing· that Dunlop should have been the
owner of certificates totaling at least one hundred {100)
shares of preferred stock and one hundred (100) shares of
common stock-the amount given.
We have been unable to find any cases dealing· directly with
the situation presented where an owner of stock makes a
gift of less than the amount represented by a stock certificate.
However, we have found authorities dealing with this proposition from an analogous standpoint, all of which support
the contention here being made.
Thus, in }Vetlzerow v. Lord, 58 N. Y. S. 778, 781, 41 App.
Div. 413, the court had .before it for decision the question as
to whether a delivery by a. donor of a passbook representing
a deposit to hi,s credit in bank, and with the intention of making a gift of a lesser amount than was represented by
75* the entry in the passbook, •was a valid gift of the portion intended, to be given. In holding the gift valid, the
court said:
'' The fact that the sum ,vas less than the amount of money
represented by the book does not appear to us to be of con. sequence. The gift. was of money. The amount was specified; it wa.s absolute and certain. The evidence of the gift
was tl1e delivery of the bank book and the order. This was
essential in order to place the plaintiff in the same position
that the donor would ]rnve been in had he gone to draw the
money in person ; and there was nothin~ more tha.t could
have been done to effect the delivery of the thing itself except the donor in person drew the money, and handed it to the
clonee. Tllis was not essential, as all that was required was
the delivery of the means by whic.h the clonee mi.ght possess
himself of the pi·operty, and nothing remained undone to
accomplish that end. It is a familiar rule t]m.t there mav be
an assig·nment. of a. part of an entire su.m, and vest g-ood
title to suc.h pa.rt (Cleaner Co. v. Smith, 110 N. Y. 83, 17 N. E.
()71 ) . and. where thel int.ent so to do exists, the court will give
it effect (Rislev v. Brmk. 83 N. Y. 318). In principle, a gift
of a part of a sum of money is not. different."

,v.

B1trqe v. B-urae, 25 Ky. L. Rep. 979, 76 S.
873, 874, involved a situation where a. donor, holding· a certiifoate of
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deposit for .$600.00, delivered it to a third person for the
benefit of the· donee, with the intention of making a gift of
$300.00 out of ·the $600.00 represented thereby. The court
sustained this transaction as a valid gift of $300.00, saying:

*'' Thus the matter stood until a few days before the
death of the intestate, when he realized that he could
not recover, and desiring the expenses. of his last illness and
funeral expenses, etc., should be paid, he delivered to Potter
the certificate and directed him to use $400.00 of it for that
purpose, and to pay the remaining $300.00 to his son, H. H.
Burge. * • • The intestate gave the $300.00 in question to
H%:.
H. Burge. It w.as a valid gift inter vivos because it was
deli red to Potter for him.''

76*

'
inally, in In Re: White's Estate, 266 N. Y. S. 765·, 770,
148 Misc. 740, the following statement is made:
'' Attention is directed by the objectant to section 325 of
the N egotiabile Instruments Law, which provides that a check
of itself does not opera.te as an assig-nment of any part of
the funds on deposit. This section isi inapplica;ble to savings
bank accounts, for delivery of the passbook itself, which is
on an altogether higher plane than passbooks of commercial
banks, as indicium of ownership, and even without the exeeution of a check or order the delivery of savings bank books
constitutes coniplete gifts of a part or whole of the aooount
represented thereby.'' (Italics supplied.)

On the basis of the foregoing authorities, we submit that
the question as to whether Cameron Dunlop owned a certificate representing· exactly one hundred (100) shares of
common stock in Tobacco Trading Corporation on August
23 is entirely immaterial, and has no bearing on the issues
involved in this case.

77*

*B. THE FIRST THEORY BY WHICH THIS
MAY BE. .SUSTAINED.

Having dealt with those ma.tters which, though aving a
distinct bearing on t11e issues in this case, are correlative to
the fundamental points involved, we here turn to the first of
the two theories, or courses of reasoning, by the application
of either of which, we submit, this gift should be sustained.
For convenience, and in order to dispense with the necessity of a reference at this stage, we here restate this theory,
as follows:

·
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Where. possession of a thing is already vested in an intended
donee or his agent, no new act of delivery by the donor is
necessary in order to effect a gift inter vivos. It is sufficient
that the donor presently intend to give up all right to, and
dominion over, the thing given in favor of the donee.
Here the stock certificates were in the hands of J. W. Dunnington as custodian for Cameron Dunlop. When, thereafter, Dunlop expressed his present intention of giving this
stock to Elvira Payne, and Dunning-ton acceded to this by
agreeing, at the request of Dunlop and Mrs. Payne, to have the
stock transferred on the books of the- corporation to the
78* latter, and, •tacitly to care for Mrs. Payne's interests,
Dunnington thereby became the agent of Mrs. Payne for
this purpose. Under such circumstances, his pre-existing
possession coupled with the intention of Cameron Dunlop to
complete a present gift, rendered that intention effective and
a valid gift inter vivos of the stock was thereby made.
Under the subheadings following, we deal with the legal
propositions necessarily to be considered in the development
of the foregoing contention.
(1) A Pre-existing Possession in a Dnnee Dispenses With the

Necessity of a New Act of De.livery in the Case of a
Gift ln.ter Vivos.

It is now well settled in Virginia that where one is possessed of personalty belongfog to another, a gift inter vivos
(as disting11isl1ed from a gift causa mortis) can be made by
the owner to the possessor without the circuitous procedure
of a return of the property to the owner so that he may redeliver it to the intended donee. All that is necessarv to
effect a gift. inter vivos, where the donce is already in wpossession, is that the donor shall presently intend to relinquish all dominion over tl1e thing· given in favor of the
donee.
79*
i![tSo. in Shankle v. Spahr, 121 Va. 598, 609-610, a case
involving· t11e question as to whether a valid gift causa
morti.~ of buried ~old coin l1ad been made, the court said that,
in the case of gifts inter vivos~ no new act of delivery was
necessarv in order to effect the gift where possession was
already in· tl1e intended donee. Thus, it was said:

.

"It i~ true that in g·ifts inter vfoos acquiescence of a

donor, after words of donation, in a previously acquired possession of tl1e donee, bas been held to be sufficient evidence
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from which to imply a delivery of the possession by the donor
to the donee as such; but this relaxation of the rule with
respect- to delivery of possession in cases of gift inter vivos
has never been extended to gifts causa 1nortis in Virginia,
nor, by the great weight of authority, elsewhere.''
And, in Poff v. Poff, 128 Va. 62, 8l, a case primarily involving the application of the principle that an imperfect
gift cannot be sustained as a declaration of trust, the court,
in dealing particularly with the question we are here considering, said :

'' In such a case as that just cited, the act of making the
deposit into the bands, not of a mere ag·ent of the donor, but
of a. trustee who accepts the trust, is equivalent to the act
of a donor in delivering the possession of tangible personal
property, which is indispensable to the validity of a gift
thereof causa mortis, and also of a gift thereof inter vivos,
except.' that in the case of the latter character of gift of
80* personal chattels, the acquiescence *of a donor in a
previously acquired possession of the donee has been
held to be sufficient evidence from which to imply delivery
of the possession. ' '
The recent case of Th01nas v. First National Bank, 166 Va.
497, 506, also supports the proposition that no new act of
delivery, where possession is already in the donee, is necessary to effect a gift inter vivos. There the court, in holding
that a valid gift ca,u.sa niortis of stocks had been made by the
delivery of tlle key to the receptacle wherein the stock was
kept, said with regard to the point under consideration:
'' 'Delivery of personal property is essential to a gift
whether inter vivos or cansa mortis, but it is not essential in
either case that it be simultaneous witl1 the words of donat.ion. It may either precede or succeed the words. If it precede the words, so that the property is already in the possession of the donee~ no new delivery is necessary; if it succeeds the words, it makes perfect that which was before
inchoate.' Ca.rradine v. Carradine's Estate, 58 Miss. 286, 38
Am. Rep. 324. It is said, however, that this rule has been
modified in Virginia to the extent that in cases of gifts ca1.1,sa
mortis previous possession as bailee is insufficient without
·
new delivery.''
Prof. Charles A. Graves, in his article "Gifts of Personalty", reported in 1! Va. Reg-. 871, stated the law to be
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in oocordance with our contentions in this connection. Thus,
at pag·e 873 of 1 Va. L. Reg·., he says :
•" It is held, however, that if a chattel be already in
the possession of the donee, as the donor's bailee or
ag·ent, a gift inter vivos may be made of such chattel in the
bailee or agent, by suitable words of gift, and retention of
possession by the custodian a.c; owner, without a return to
the donor and redelivery by him.''

81 *

1Finally, we call attention to the statement made in 28 C. J.
638, title ''Gifts'', Sec. 28, where the fallowing is said in
reliance on authorities from many of the leading jurisdictions of this country and England:
'' Where property is at the time of the gift in the possession of the donee, as agent for the donor or otherwise, it is
not necessary that the donee should surrender to the donor
his actual possession i~1 order that the latter may redeliver
it to him in execution of the gift, but a reling·uishment by the
donor of all dominion over tl1e property, and recognition of
the possession of the donee as being· in his own right, is sufficient to perfect the gift.''
(2) A Transfer of Possession from the Donor to the Donee's
.Agent, Or to a Tritstee for the Donee, Is a Sufficient
De,Zfoery to Effect a Gift.

A delivery by the donor, with the intention of making a
_present gift, to a third person as aµ;ent or trustee for the
do nee has been uniformlv held a sufficient delivery to meet
the requirements of a valid gift, and this is the rule in Virginia.
·
82*
*In 8poonrr v. Hilbish, 92 Va. 333, 341, this proposition is stated .in the following terms:
'' A valid gift is, therefore, a contract executed. It is to
be executed by the actual deliverv bv the donor to the donee,
or to sonie one for him. of the thing~· given, or by the delivery
of the means of obtainin!.1:· the subject of the gift, without
further act of the donor to ena,ble the clonee to reduce it to
liis own possession.'' (Italics supplied.)
.Johnson v. CollP-JJ. 101 Va. 414, 420, is express on this point.
There, a decedent int.ending to make a gift cmtsa 11iort1,s de-
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livered a package of money to Cowherd, with the statement
that, if he died ~r anything happened to him, Cowherd should
see that the. donee got it. The court held this delivery, with
its attending words of donation, sufficient to complete the
gift. In this connection, it was said:

''If, however, the delivery is made to a third person for
the use of the donee, or under such circumstances as to indicate that the donor relinquishes all right to or control over
the thing given, and intends to vest a present .title in the
donee, the gift will be sustained.''
Also pertinent in this ,connection is Russell's E(J;ecutors v.
Passmore, 127 Va. 475. There the court was called on to consider whether the bill originally filed in the proceedings was
demurrable. The bill alleged that a decedent, Pass82a • more, had delivered bank •stock to Russell, also deceased, with the request that Russell should hold the
stock for the benefit of the complainant, a son of Passmore;
that Russell accepted the stoc.k and acquiesced in the directions given him; and that Russell, and his estate, refused
to turn over the stock to the eomplainant. The court held
this bill not subject to demurrer, stating that the action of
Russell in accepting the stock on the conditions imposed was
sufficient to constitute him a trustee of the stock for the benefit of tlie complainant under an irrevocable trust. In this
connection, the court said at page 496:
We think it' pertinent in .this connection to point out also
to the faets set out in the bill are sufficient to estreblish that
the trust as alleged in the bill was created and accepted by
the trustee, Russell, a.,s therein alleged.''
·
Finally, we quote from 28 C. ,T. 640-64~ title "Gifts", Sec.
32, where the following clear and explicit statement of the
proposition under consideration is made:
"Delivery of property to a third person as agent or trustee, for the use of the donee, and not as agent of the
83* donor, under such *circumstances as indicate that the
donor relinquishes all dominion and control over the
property is a sufficient delivery to complete the gift, which,
in such case, is not revoked by the subsequent death of the
donor before tl1e property has been actually delivered to the
douee. ''
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(3) Dunnington Was the A.gent of, o·r Triistee for, the Petitioner.

Under this subheading, we shall show that, when Cameron
Dunlop manifested an intention on the evening of August 23,
1938, to thereby effect a present gift of the stock in question
to the petitioner, Elvira ;payne, and Dunning·ton agreed to
secure the transfer to Mrs. Payne's name on the corporate
books, Dunning-ton thereby ceased to be a. custodian of the
stock certificates for Dunlop and became the agent of, or
trustee for, the petitioner.
·whatever their prior relationship as to this stock, Dunnington was to thereafter do no act whatsoever for Dunlop's
benefit. Dunlop, as before shown, had by his condurt and
statements c.Iea.rly announced his intention to relinquish in
pra,esenti all claim to and dominion over the stock itself as
distinguished from the dividend to be paid thereon. All action concerning· the stock itself to be thereafter taken by
Dunnington was to be purely and solely for the benefit of
l\frs. Payne.
84~
'*'Furthermore, and as has been shown, Mrs. Payne
testified that, after ·Dunlop had reached her the two letters signed by Dunlop on that evening, she handed them to
Dunnington with the request that he attend to the matter for
her and that he agTeed to do so. This Dunnington does not
deny.
.
We submit that these facts a.rid circumstances show clearly
that Dunnington became Mrs. Payne's a.gent or trustee at the
time these occurren~s took place; and, as we shaU presently
show, we are uniformly supported in this respect by the authorities on the subject.
However, before coming to a consideration of the cases in
this connection. we think it important to first emphasize a
distinction which must be inherent in any· consideration of
th1s queston : This case involves only the question of the
passage of title to the stock itself. The matter of the dividend
to be paid thereon is without bearing in this connection as if:
constitit-ted nir.relJJ prosvective income to be realized from the
stock and was a thin.Q entirely separate and distinct from it.
We urge, therefore, that in determining whether Dunnington
was the agent or trustee of Elvira Payne or of Cameron
Dunlop the question must be resolved on a consideration of
Dunnington 's status and duties with respect to the_ stock
( or corpus) only, a.nd without reference to his duties as to
the dividend ( or inc.ome) whicl1 Cameron Dunlop desired to
retain for himself.
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*It may be stated as being well settled by the authorities that, where a donor who is in extremis intends
to effect a present g·ift and, in consummation of that intention, makes a deli very of the subj,ect matter to a third person, tha.t person will be leg·ally presumed, in the absence of
contrary circumstances, to take the property as agent or
trustee for the donee rather than as agent for the donor.
Thus, in J olznson v. Colley. 101 Va. 414, 420, the question
involved was whether a valid gift had been made by a donor
in delivering money to a third person for the benefit of the
donee. It was contended by the opponents of the gift that
the third person, to whom the delivery had been made, was
the agent of the donor, and that, therefore, there was not a
sufficient delivery to support the gift. The court ruled otherwise, however, holding that, where a delivery is made to a
third person for the benefit of a donee, the third person will
be presumed, in the a:bsence of countervailing ,circumstances,
to have received the property as ag·ent or trustee for the
donee. Thus, it was said:

g5e

"It is further contended that Georg·e P. Cowherd was
merely the agent of the donor to deliver the packag·e of money
to the appellant after the donor's death; that the agency
ceased with the death of the donor; and that Cowherd was
left without authority to act or earrv out the instructions of
his prineipal with re spec.t to the money placed in his hands.
Delivery may be made to a. third person under such circumstances as to create an agency merely; as where the
86* donor retains dominion or control over the *thing· given.
If, l10wever, the. delivery is made to a third person for
the use of the donee, or under such circumstances as indieate
that the donor relinquishes1 all right to or control of th~ thing·
given, and intends to vest a present title in the donee, the
gift will be sustained.
"Where one, in view of impending dissolution, clearly and
intelligently manifests an intention to make a present gift
of personal property to another, and in consumma.tion of his
intention makes suc-h a. delivery to a third person for the use
of the intended donee as he is then capable of making· considering the eharacter and situation of the property, the person to whom delivery is tlms made will be presumed, in the
absence of countervailing· cireumstances, to take the property as the trustee of the intended donee, and not as the agent
of the donor."
0
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In Meadows Fitneral Horne v. Hinton, 119 W. Va. 609, 195
S. E. 346, 347-348, a. donor had, just prior to her death, de-

livered a ring to a friend saying·: ''Francis, if anything
should happen to me, I want Vera to l1ave the ring." After
the death of the donor, the friend delivered custody of the
ring· to Vera, the intended donee. In sustaining the validity
of the gift on the ground that the friend rec.eived the ring
from. the donor as the ag·ent of the donee, the court, in re.
Hance on a great number of authorities, said:
'' Although delivery to the donee, or his agent, during
donor's lifetime, is indispens?,ble to a gift causa mortis, the
fact that Miss Hinton died prior to the actual delivery of the
ring to the, donee does not defeat the gift, *for the law
87* will presume, in the absence of countervailing circumstances, that Hinton received the same as the donee's
agent.''
Among the many authorities supporting the proposition
that, under circumstances such as are here involved, Dun..
nington will be presumed to have been ·Constituted the agent
or trustee of Elvira. Payne on the night of August 23, we
refer to Sharpe v. Sharpe, 105 S. C. 459, 90 S. E. 34; Varley
v. Sims, l'.00 Minn. 331, 111 N. W. 269; Martin. v. McCullou,glz,
1.36 Ind. 331, 34 N. E. 819; H'ltdson v. First Tmst Co., 200 Wis.
200, 228 N. W. 121; In Re: White, 129 Wash. 544, 2.55 Pac.
215; and Bickford v. Mattocks, 95 Me. 547, 50 Atl. 894. .See
also a. note to the same effect in 3 A. L. R. at page 926.
~Ve think particularly pertinent in this connection the case
of Grant Trust ~ Sa1.,itigs Oo. v. T1tckP,r, 49 Ind. App. 345,
96 N. E. 487, 489. That case illustrates the proposition that,
where securities are delivered by a donor to a third person
with the intention of thereby making a present g-ift thereof
to the donee but with a direction t.liat\ income from the securities shall be c.ollected by the third person and paid to the
donor, the gift is nevertheless presently effected, and the
third person is deemed the agent of, or trustee for, the donee
with regard to the· securities, a.nd the agent of the donor with
reg·ard to t.he inc.ome therefrom. Thus, it. is there said:
'' If the property remained under the control of the donor,
though in the keeping· of the bank, and the bank was sub88'"' ject to his further direction *as to its final disposition,
then its relation was that of an agent. If, however, the
bonds were delivered to the bank bv the donor with intention that the present title and ownership should pass to the
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donee subject only to the donor's right to the accruing interest thereon during his lifetime, and such intention was
carried into effect by the language employed and the things
done in relation thereto, then the gift was executed and the
bank became and was a trustee for the donee.

•
'' The fact that the bonds were under the control of the appellee to the extent of enabling him to obtain the interest
coupons as they matured, is not inconsistent with the idea
that the bank held the ;bonds as trustee for appellee, but only
tends to show that the bank was also trustee for the donor
for the purpose of securing to him the interest during his
lifetime. If he desired to retain the interest during his lifetime and give to appellee the principal of the bonds with interest thereon after his death, the bank could consistently
act as trustee for both donor and donee for the accomplishment of the ends of view."
Although Johnson v. Colley, 101 Va. 414, 420 (before ref erred to) was a case involving the validity of a gift causa
morlis, the Court will notice that the language of that case,
stating the rule which we here rely upon, in no way qualifies
the application of the principle to any one type of gift,
whether inter vivos or causa mortis. The sole condition appended to the rule is that the donor at the time of the gift
must have been in extremis.
89*
*It cannot, of course, be questioned that Cameron
Dunlop was in extremis on the night of August 23; and~
Qlearly, the refore, the rule is applicable to this case..
As evidence of the fact that the rule just sta.ted is not
applied exclusively to gifts causa mortis but applies also to
gifts inter vivo.s, we refer to Martin v. McCullough, 136 Ind.
331, 34 N. E. 819, where the principle wa.s stated and applied
in the case of a gift inter vii,os. In three other eases involving· gifts inter vivos .· namely, Bickford v. Mattocks, 95 Me.
547, 50 Atl. 894; Jarrell v. Crow, 30 Tex. Civ. App. 629, 71.
S. W. 39,7; and In Re: F'enton, 182· Ia. 346, 165 N. W. 463, it
was held that, where a. donor intends an immediate gift of
personalty and in consummation of that intention makes a
delivery to a third person, the third person will be deemed
the ap:ent. or trustee of the donee. As mentioned, these were
cases involving gifts infor vivos.
We think it pertinent in this connection to point out alr.:n
that. the fact that Dunnington was a business confidant of
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Cameron Dunlop is not a sufficient '' countervailing circwnstance'' ( to use the language of the court in Johnson v. Colley,
supra,) to defeat the presumption that Dunnington became
the agent or trustee of Elvira Payne with respect to the stock
of Tobacco Trading· Corporation. In this connection we refer to Iludson v. Pirst 1'rust Co., 200 Wis. 200, 228 N. W.
lj21, where the court applied the rule presuming agency for
the donee in a situation where the donor had made a
90• delivery "of the subject matter of the gift to her own
house servant, who had been in her service for 26
years.
We wish finally to call the Court's attention to the fact
that the gratuitous statement made by Dunnington over our
objection in his deposition (R., p. 92) to the effect that during the transactions involved he considered himself the agent
of Dunlop can have no bearing on the question as to whose
agent he actually was. This statement by Dunnington was
clearly nothing more than an effort of his part to state a
conclusion o~ law-something which he was obviously unqualified to do. Of course, the question as to Dunnington 's
status in this transaction is for the Court alone to decide.
This point was expressly made in Atlantic Coast hine. v.
Caple, 110 Va. 514, 519, where it was said:
''No principle of law is better settled than that the opinions
of witnesses are in g·eneral inadmissible; that witnesses can
testify to facts only and not to opinions or conclusions based
upon the facts.''
We submit, therefore, that as on August 23, 1938, Cameron
.Dunlop intended to relinquish all present and future dominion
and control over the two hundred (200) shares of stock of
Tobacco Trading Corporation in favor of Elvira Payne and
that all action to be thereafter taken by Dunnington with reference to this stock was to be not in the interest of Cameron
Dunlop but solely for the benefit of Elvira Payne;" and,
91 * as Dunnington tacitly ag-reed •at Mrs. Payne's request
to look after her interests in the matter of having a
transfer made on the books of the Corporation, the conclusion is inesca.1)able and is fully supported by authority that
at that time Dunnington became the agent or trustee of the
petitioner.
( 4) The Gift Completed.

If, as before shown, tl1e law in Virginia and elsewhere
establishes, first, that a pre-existing possession in a donee
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dispenses with the necessity of a new act of delivery in case
of a gift inter vivos, second, that a gift may be validly made
by a delivery to the agent or trustee of the donee and, third,
that Dunnington became the agent or trustee of Elvira Payne
on August 23, 1938, with respect to the stock in question, it
must necessarily follow that a valid gift was made to the
petitioner on that date.
We have been unable to find any Virginia dooisions dealing
with this combination of circumstances. However, all decisions from other jurisdictions which we have found and
whicl1 deal with such a state of facts are uniformly in support of our contention.
Precisely in point is ln Re: Mills 1 Estate, 15S N. Y. S. 1100,
1105, 172 App. Div. 530 _(affirmed in memorandum opinion,
219 N. Y. 642, 114 N. E. 1072). There, the facts involved
were substantially as follows: D. 0. Mills had, for five year8
before his death, g·iven his son and daughter a Christmas
present of $1,000,000.00 each. In December, 1909, he,
92* in California, wrote *a letter to his son Ogden Mills, in
New York, stating· that he was giving both his daughter
Mrs. Reid and his son Ogden eig·ht thousand (8,000) shares
of railroad stock and that he would make up the difference,
if any, between the value of the stock and $1,000,000.00 by
check. At the time this letter- was written, all of the father 1s
railroad stock was already in the possession and custody of
Ogden Mills in New York.
A few days after this letter was written, Ogden Mills joined
his father and sister in California, where D. 0. Mills repeated his intention of making· the gift.
.L.\fter the death of D. 0. :Mills, t.he -Comptroll~r of the State
of New York sought to levy an esta.te ta..'i: on this stock, cont.ending tha.t no valid gift had been ma.de. In proceedings
duly brought to contesf the question, the court sustained tbe
gift, not only t.o Ogden Mills, but also to his sister, Mrs. Reid,
and in doing so said:
"So, in the case at bal', actual cleliver~v was impossible
because the sec.urities were 3,000 miles away, and the intention
to make and deliver a present gift is clearly shown. In addition to this, the securities were already in possession of
one of the donees, and no further a.ct of Mr. Mills could make
his possession more complete. Although some of these certificates were unindorsed, the title nevertheless passed to the
donees. Gilkinson v. Thfrd Ave. R.R. Co., 47 App. Div. 471,
476, 63 N. Y. Supp. 792.. At the time· the gift. -was made the
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son and daughter were with Mr. Mills; the time £or
93*

making· the *usual Christmas gift to them had arrived,

and l1e ga.ve them to understand that henceforth the title
to those securities was in: them, and in order to make it quite
definite that he had parted with ownership in the securities
he di rooted that his books show that f a:e.t by chargi11_s his son
ai1d da.ug·hter each with 8,000 shares. Both Mrs. J:teid and
Ogden Mills understood at the time that the stock had been
given to them.
".The gift to 1.Jllrs. Reid shou,ld be sustained ~,1,pon the principle that the delivery was made to Ogden Mills for her benefit and that thence/orth he held the securities as her trustee.
Delivery to a third person for the benefit of another is sufficient to support a gift inter vivos. (Italics added.)

•

•

''It would have been a. uselesR ceremony for Mr. Mills to
require his sou to deliver. him the securities, and then for
Mr. Mills to redeliver them to the son for the use and benefit
of Mr~. Reid. Instead of going thr01c,r1h that idle form, he.
adopted the only pra.cficable way possible 'tinder the existing
conditions, and allowed the .<;ecuritie.c; to renuvin in the posses8ion of his son for. delivery to Mrs. Reid. Cay~or v. Gaylor's
Estate (1899), 22 Ind. App. 666, 52 N. E. 465, 72 Am. .St. Rep.
331. (It.alic.s added.)
"We t11i11k it is conclushtelv shown bv the record in this
case that th~ donor, Mr. Mills, ·parted with dominion over this
stock to his son and dau~·hter and pln.ced it beyond his power
to resume control, had h~· wished to do so. As to him, the t.itle
to the stock was irrevocably in the son a.nd daughter, and
there was a valid gift of the stock inter t,ivo.c;. ''
*We think it important to point out that Elvha Payne
occupies, with reference to this case, precisely the same
position as was occupied by Mrs. Reid in Tu RrJ: Mills'
·Estate (siipra).
In Norther-n Trust Cmnpany v. Swartz, H09 Ill. 5S6, 141 N.
E. 433, 438, the following situation was involved. The donor,
Marv Swartz, was the owner of three bonds, whieh were in
the possession of ,T ohn Sw·artz, the husband of. Cora Swarb~.
Mary Swartz wrote a letter to Cora saying: that she gave
her the three bonds which were in the possession of her husband, ,John, "To ha.ve and to hold in fee simple forever. H
The evidence further showed that John Swartr., the custodian,
acquiesced in all that was done. In holding that undel' these
circumstances the gift hecame complete, the court said:
94 •
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· "It is well settled that a gift of personal property, to be
valid, must take effect at once and be irrevocable. It is further held there must be a change of possession as evidence
tending to show the attempt to give. We have seen the property was in the possession of her husband, as custodian for
Mrs. Swartz, when the gift was made. There can be no doubt
Mrs. Swartz intended the gift to be complete. l"
It seems
clear to us that if Mrs. Swartz ( the donor) was of sound mind,
the gifts to both defendants ( one of whom was Cora)
'*
were completed and valid gifts.''
~.le

""

fl;.

•

And, in Gaylor v. Oarylor's Estate, 22 Ind. App. 66fi, 52 N. E ..
465, 468, 72 Am. St. Rep. 331, the facts involved were that a
wife on her deathbed, called for her nephew, and being told
he was not present, informed her husband that she gave the
nephew all her property, and directed him to deliver the
nephew everything she •had, which the husband agreed
95• to do. There was no manual delivery of the property,
however, it being already in· the husband's possession..
The court held this transaction to amount to a valid gift
causa mortis. In reaching this conclusion, it was said:

'' The facts pleaded show a gift causa. mortis. It is evident
from the facts that it was the intention of Mary to bestow h.er
entire estate upon appellant. He was the object of her bounty
and was to be the recipient of her generosity. While it is true
the notes and personal property described in the complaint
were at the time of the gift in the possession of Daniel, and
no change of possession was made, yet we cannot see that this
fact vitiates the gift. It would, it seems to us, have been
an idle and useless ceremony, at the time of the gift, for
Daniel to ha.ve delivered to Mary the possession of the property bestowed, and she in turn to have immediately redelivered the same to him for the use and benefit of appellant.
The law does not deal in trifles, nor require the doing of unnecessary things. Suppose the gift had been made to Daniel
himself; it certainly could not be contended with any ~how
of reason that, to constitute a delivery to him while the property wa.s in his possession, it would have been necessary for
him to have turned it over to Mary and for her to then have
made a manual delivery to him.''
In Sorrells v. Collins, 110 Ga. 518, 36 S. E. 74, 75, a donor
delivered property to another for the benefit of a third person,
with the intention of making a gift caJUsa. mortis. However,.
the donor recovered from I1er illness, there-by automatically
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revoking the gift, but did not reacquire possession of
96* her property from the •third person. Thereafter, tJ1e
donor again became ill, and while on her deathbed stated
that she wanted to 'complete the gift to the donee and direded
the third person to make the delivery.
The court held that, ·although the first attempt a.t a gift was
void, because of the donor's recovery, the second effort. to
make the gift was effective without the necessity of a redeli very by the donor to the custodian for the benefit of the donec.
Thus, it was said :
"We think, however, there was sufficient evidence in thi~
record to authorize the jury to conclude that shortly before
the donor's death, and during her last illness, she apprehended
approaching dissolution, and in this condition a reaffirmancc
of the gift, and a request that the person to whom the property
had been intrusted should retain possession of it, and deliver
it to the intended donee after the donor's death, would be
clearly equivalent to a new deliverv. ''
And, in Hogan v. 81tllivan, 114 Ia. 456, 87 N. ·w. 447, 499, a
donor had deposited a sum of money in a bank, taking a cer.tificate therefor in the name of his son-in-la.w. Some two
years later, and just prior to his death, the donor directed
his son-in-law to dispose of the fund deposited in the latter's
name among certain beneficiaries. The question involved in
the case was whether these facts showed a. valid gift. In
holding the gift complete, the court said:
"It is true that, when the money in question was first deposited payable to defendant; there was no designation of
beneficiaries, but *the subsequent designation, with the•
97* assent of defendant of the persons to whom the money
was to be paid, wa.s just as effectual as though the
money had been then for the first time placed in the possessjon
and control of defendant without the reservation on the part
of Collins of any further power of disposition. • • * It was
not essential to the validity of the gift that the money be returned by defendant to Collins, and then redelivered by Col·tins to _the defendant, with directions for its disposition."
In Calvin v. Free, 66 Kaus. 466, 71 Pac. 823, 824, a donor
had delivered certain property to a third person intendin~
thereby to effect a. g·ift to others. However, this attempted gift
failed because of the fa.ct that tl1e donor had not r~linquished
complete dominion over the subject matter of the g·ift. Later,
however, and ,Yhile the property was still in the possession of
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the third person, the donor manifested the intention to give
up all dominion over the property in favor of the donee. The
question involved was ·whether a sufficient delivery of the subject
tter of the gift had been made. The court held the
gift
id. For the sake of brevity, we here quote from the
sy: :bus in the case as prepared by the court, as follows :
'' If, upon the delivery of the property in a gnt inter vivo.s,
the donor retains some control over it, the gift being thereby
rendered incomplete, the donor need not, in order to complete
it, retake and again deliver it with the restrictions removed,
but may make complete the gift by surrendering the control
he had retained.''
98*

•Finally, we refer to Sanderson's Exemttors v. Marks,
1 Har. & G. (Md.) 252, 256. In this case, the facts were

that Sanderson was the owner of a slave in the possession
of William Marks. While the slave was in Marks' possession,
Sanderson decided to give him to Marks' daughter, Sophia.,
and expressed his intention to that effect, with the aequiescence of ·Marks. In holding that a valid gift of t11e slave to
Sophia had been made, the court said:
'' The prayer on the pa.rt. of the plaintiffs, the court refused
to grant; but they expressed an opinion thereon, in which we
coincide. They, in substance, instructed the jury, that if they
should be of opinion the defendant, as natural guardian of ]1is
daug·hter, was i.n possession of the negro boy at the time of
the g·ift, then it was sue.h a possession as was required hy the
act of assemhly ( requiring a delivery) to make -it a good 'and
valid gift, and paHse<l the property to her without any further delivery by the donol'. ''

It is our earnest belief that the decisions just noted cannot
he distinguished from the case here involved. These autlwrities are completely in accordance with the course of decision
in this State and fully justify a decision supporting the gift
in this case.
°'Ve submit, therefore, on the basis of the foregoing authorities, a.nd from the standpoint of logical reasoning based on
t.lrn facts shown, that when Cameron J?unlop directed Dunnington to deal with the stock already in his possession for
tlie sole lJ<mefit of Elvira Payne, and both Dunning-ton
99* and Mrs. Payne acquiesced in this *direction by Dunlop, the gift was rendered complete, and no new· act of
delivery was ncr.cssary to effect it.
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C. THE SECOND. THEORY BY. WHICH THIS
GIFT MAY BE SUST.AINED..
At this point, we restate the second theory, through the application of which, we feel Cameron Dunlop's intended gift
of the two hundred ( 200) shares of stock in Tobacco Trading
Corporation to Elvira Payne should be upheld:
The two letters signed by Cameron Dunlop on August 23,
one addressed to J. VV. Dunnington, directing him to de1iver
the two hundred (200) shares of stock to Tobacco Trading
Corporation, and the other addressed to Tobacco Trading Cor·
poration directing that this stock be transferred on the books
of the Corporation to Elvira Payne, when delivered by Dunlop to Mrs. Payne, vested the latter with the means of acquiring possession of the subject matter of the gift. The delivery
of these letters to Mrs. Payne under circumstances clearly indicating an intention on the part of Cameron Dunlop to
thereby complete the gift of the stock to her, was sufficient to
eonstitute a valid and irrevo~able gift.
*Under the subheadings following, we shall develop
those legal propositions supporting this theory.
However, before passing directly to our argument in this
connection, ,ve feel it desirable to c.all attention to an important ·principle bearing on the question here being considered.
Speaking generally, every gift, in order to be complete,
must have two essential elements, first, an intention to give,
and second, a delivery, actual or constructive, of the thing
·
given.
· There can, we submit, be no question in this case as to the
intention of Cameron Dunlop on the evening of August 23 to
make a present and complete gift of the two hundr<?<l (200) ,
shares of stock in Tobacco Trading Corporation to Elvira
Payne. The only real question involved is ·wl1ether a valid deliverv was made.
In "this connection, we feel it appropriate to quote from the
opinion of the court iu Leitch v. Dianw1id National Bank, 234
Pa. 557, 564, 83 Atl. 416, wherein the following statement was
made:
10oe

'' A controlling principle is thus sta.ted: 'If the language
nsecl lly the donor is clear and unambiguous, showing a clear
intent to make the gift and a belief on his part that he had
done all that was necessary to complete it, then the act of
delivery if slight an<l ambiguous, will be aided thereby, not,
]10wever, dispe11sing with an actual delivPry; hut rendering
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the gift valid where it would be deemed invalid if the acts
of delivery were uncertain or ambiguous.' Thornton on Gifts,
sec.148. ''
,Vhile we do not feel that Cameron Dunlop's act of delivery
of these letters to Mrs. Payne is '' slight and am101 e biguous", we do feel ~it important that the principle
above stated be borne in mind considering this phase
of our argument.
(1) .A Delivery to the Donee of the

lf.1 ea.n.s of Reducing the
8'ltbject Matter of the G-ift to Possession Is Sufficient Delivery to lfopport a Gift.

It is now well settled in Virginia, that in order to make a
gift, the actual subject matter of the gift need not be delivered to the donee, but it is a sufficient delivery, within the requirements of the law of gifts, if the donor vests in the donee
the means of acquiring possession of the thing given.
Thus, in Elam v. l(een, 4 Leigh 333, 335, 336, the question
involved was whether a donor had made a valid gift of a bond,
which was at the time of the gift, filed among the papers in a
pending suit. The donor, in order to effect the gift, had delivered to the donee a receipt given him by his attorney when
the letter had ta.ken possession of the bond for the purposes
of the pending litigation. The court held this to amount to
a sufficient constructive delivery of the bond itself, and sustained the gift. In the course of its opinion, the following
wa.s said:
'' There are many things, of which actual, manual tradition
cannot be made, either from their nature, or their situation
at the time: *it is not the intention of the law, to take
102~ from the owner the power of giving- these; it merely
requires that he shall do what, under the circumstances,
will in reason, he eonsidered equivalent to an actual delivery.
* ~ * Upon these authol'ities, and the reason of the case, I am
of opinion ( t.hougl1 certainly not. without doubts) that the
delivery of the receipt, accompanying the gift of the bond,
made it a valid g-ift. The bond itself c.ould not be delivered:
it was in court; in the custodv of the law. The receipt was
its representative. V\T e must presume it described the bond
accurately, and st11tecl that it was received to he put in suit:
And tha.t when collected, the attorney would account for it.
As in the case of tlw key. t11e delivery of this receipt, 'was tlw
trne and effectual way of obtaining· the use of the subject.' ''
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And, in Tho·ma.s v. Lewis, 89 Va. 1, 62, where the court held
that a valid gift had been made by the donor's delivery to the
donee of the keys to a receptacle containing the subject matter of the gift, it was said :
"Delivery is essential; it may be either actual, by manual
tradition of the subject of the gift, or constructive, by delivery of the means of obtaining possession. Constructive deJivery is .always sufficient when actual, manual delivery is
either impracticable or inconvenient.''
In Miller v. Jeffress, 4 Gratt. 472, 479-480, the court said, in
stating the principles relating to the required delivery in the
case of a gift :

'' It must be an actual delivery of the thing itself, as of a.
watch or a ring; or of the means of getting the possession
and enjoyment of the *thing, as of the key of a trunk
103* or a warehouse in which the subject of the gift is deposited; or, if the thing be in action, of the instrument
by using which, the chose is to be reduced into possession, as
a bond, or a receipt, or the like.''
(2) The Delivery to Elvira Payne of the T·wo Letters Addressed to Tobacco. Trading Corporation and J. W. Dunnington Vested Her with the lJl eans of Acqitirin_g the Pos-

session am:d Use of the 200 Shares of Stock, and Thereby
Completed the Gift.
In order to avoid the necessity of reference to another portion of this brief, we here set out the two letters which were
delivered J:>y Cameron Dunlop to Elvira Pa.yne on the evening
of August 23, 1938:
''Drakes Branch, Va.
Aug. 23, 1938.
'' Tobacco Trading Corp.
Richmond, Ya.
''Gentlemen:
''Mr. J. W. Dunnington has been requested to deliver to you
"100 shares of Preferred Stock
'' 100 shares of Common Stock
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of your company. Please transfer this stock to Elvira V.
Payne making the transfer as of August 29th not before.
'' Please carry out these instructions.
''Yours very truly,
/sgd./ CAME·RON DUNLOP.
*''Drakes Branch, Virginia
August 23, 1938.

104*

"Mr. J. W. Dunnington
Farmville, Virginia.
''Dear Sir:
'' Please deliver to the Tobacco Trading Corporation, Richmond, Va.,
'' 100 shares Preferred Stock
'' 100 shares Common Stock

of Tobacco Trading Corporation which you are holding for
me.
"This shall be a receipt for the stock.
''Yours very trul:'
''/,sgd./ CAMERON DUNLOP.''

By these letters, it is clear that Cameron Dunlop unequivocally directed Tol1acco Trading Corporation to transfer the
two hundred (200) shares of stock in question into the name
of Elvira Payne, and instructed Dunnington to deliver this
stock to Tobacco Trading Corporation for the purposes of the
transfer. It is submitted that these were instructions whic11
neither Tobacco Trading Corporation nor J. "'\V. Dunnington
eould ignore, and which it was, in fact, their duty to obey.
Dunnington, at the time these letters were written, occupied the position of a custodian or gratuitous bailee of the
stock for Cameron Dunlop. When, the refore, Dunlop
105* instructed him to deliver •this stock to Tobacco·Trading Corporation for the purposes of the transfer, Dunnington, under a well settled principle of law, became obligated to carry out those instructions. ·
Thus, in Pirst State Bamk v. C01inolley, 131 Va. 479, 484,
the court held a ~Tatuitous bailee responsible to his bailor for
a loss sustained hy the latter due. to the bailee's failure to fol-
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low the instructions given him. Iu the course of its opinion,
the court said:
·
'' As said of a bailee, ,vho receives a deposit gratuitously iu
Jen.kins v. Bacon, 111 Mass. 373, 15 Am. Rep. 33: 'Except as
to the degree of diligence and care required of him, his general obligation is the same as if he had assumed the trust upon
the promise or with the expectation of reward.' Citing numerous authorities.''
To the same effect is a statement made in 6 C. J. 1117-1118,
tjtle "Bailments, sections 54, 56, where it is said:
'' \¥here the nature of the bailment is such that duties or
services are to be performed by the bailee he must pursue any
instructions given, expressly or impliedly, in relation to the
subject matter of the baihnent, or he will be liable in the event
of loss or injury resulting from a non-performance.

*

*

*

*

'' The foregoing rules in regard to obeying instructions and
exercising skill a.re equally applicable to a mandatory or
gratuitous bailee, who has actually entered upon the execution
of some work or service that he has undertaken to perform
respecting the subject matter of the bailment. ''
*Furthermore, under an equally well settled prin106* ciple of law, Tobacco Trading Corporation was obligated to follow the instructions of Cameron Dunlop
with reference to the transfer on its hooks of the shares standing in his name. This is particularly true in view· of the fact
that Dunnington, in carrying out the instructions which have
been given him, was to deliver the certificates of stock, whicl1
had already been endorsed in blank, to the corporation.
This point is clearly made in 13 Am. ,Tur. 431-432, title
"Corporations", .Sec. 36~, where it is said:
'' The issua.m~e by a corporation of a certificate for shares
of its capital stock is a declaration to the world that the person named is the owner of tl1e stock called for bv the certifi~ate, and a purchaser of t]w stock, who a.cquire~s it in good
faith, for value, and in the usual course of business, and to
w'l10m the certificate, properly indorsed or assigned, is delivered, is entitled to lw recognized by the corporation as the
owner of the stock. Such a purchaser is entitled as a matter
of right to haYe the stock tra.nsferred to him on the hooks of
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the corporation upon producing to the corporation the certificates, regularly assigned, with power to transfer. The
officers of the corporation have no legal right to refuse to
make the transfer.''
When, therefore, Cameron Dunlop delivered these two letters to Elvira Payne, with the intention. of thereby effe~ting
a present gift to her of the two hundred ( 200) shares of stock,
he had done everything which, under the circumstances, it
was necessary for •him to do in order to carry out his
107• intention and desire to immediately invest Mrs. Payne
with the title to this stock. By delivering these two letters to her, he clearly conferred upon her the means of reducing that stock to possession and enjoyment, thus completing
the gift.
To repeat, these two letters contain instructions which
neither the Corporation nor Dunnington could lawfully ig·nore, and which they were obligated to recognize and follow.
We submit, therefore, that by his delivery of the two letters
to Mrs. Payne, Cameron Dunlop ma.de effective his intention,
and this stock thereupon became hers.
CONCLUSION.
We respectfully submit that the gift by Cameron Dunlop
to the petitioner of the two hundred (200) shares of stock in
Tobacco Trading Corporation should be sustained.
As has, been stated, the two major issues in this case hinge
on a determination as to, first, whether the testimony of the
petitioner has been sufficiently corroborated to meet the requirements of Section 6209 of the Code of Virginia; and, second, whetl1er' a sufficient delivery of the subject matter of the
gift was made. We feel that both of these issues should bP
determined in the *affirmative and that our position
10s• in this respect is fully and completely supported, not
only by tlrn faets of the case, but also by the authorities.

In .reliance on the errors hereinbefore noted and assigned
together with the argument in support of such assigmhent and
on all other errors that may he apparent from the Record, the
petitioner prays AR followi;;: ':Phat an appeal be awarded the
petitioner from the dN·ree nf tlw Chancery Court of the City
of Richmoml, Virgfoia, of October 10, 1940; that the petitioner's counsel he given a reai;;onable opportunity to state
\ orallv the rea~on~ for r(lviewing- the decision and decree herein
\ comp]ainccl of: tlint~ in the 0vent that an appeal is allowed,
\
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this petition be considered and treated as the opening brief
for the petitioner on the hearing of such appeal; that the de-.
cree complained of herein be reviewed· and said decree reversed; and that the petitioner may have all general and
proper relief in the premises.
The petitioner respectfully informs the Court, and now so
; avers, that a copy of this petition was delivered to counsel
for Tobacco Trading Corporation on the 6th day of February, 1941, and to counsel for Robert Dunlop and J. W. Dunnington, Executors of the last will and testament of Cameron
Dunlop, deceased, on the 6th day of February, 1941.
Respectfully submitted,
MURRAY M. McGillRE,
vVILLIAM H. KING,
Counsel for Elvira Payne,
915 Mutual Bldg.,
Richmond, Va.
l\foGUIR,E, RIELY, EGGLESTON
& BOCOCK, Of Counsel.
·*I, Murra.y M. McGuire an attorney duly qualified fo
109• practice in the Supreme Court of Appeals of Virginia,
do certify that in my opinion the decree complained of
should be reviewed by said Supreme Court of Appeals.
MURRAY l\f. McGUIRE.
Richmond, Virginia.
February 1, 1941.
Received February 6, 1941.
M. B. v\7 ATTS, Clerk.
February 26, 1941. Appeal awarded l>y the court. Bond
$500.
:M. B. vY.
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RECORD
VIRHINIA:
Pleas before the ,Judge of the Chancery Court of the City
of Richmond, the 10th day of October, 1940.
BE IT REMEMBERED that heretofore, to-wit: .on the 23rd
day of December, 1938, came the complainant, Tobacco Trading Corporation, by counsel, and sued out of the Clerk's Office
of the Chancery Court subpoenas in Chancery against the defendants, Robert Dunlop and J. vV. Dunnington, Executors of
the last will and testament of Cameron Dunlop, deceased, and
Elvira V. Payne, directed to the proper officer and returnable to the Third Monday in January, 1939, which subpoenas
and the return thereon are in due form.
AND AT ANOTHER DAY, to-wit: at rules held in the
said Clerk's Office on the Third Monday in January, 1939,
came the complainant, by counsel, and filed its Bill and Exhibits, which Bill and Exhibits therewith, are in the words
and figures following, to-wit:
page 2

~

BILL OF INTERPLEADER.

To the Honorable ,vminm A. Moncure, ,Judge.
Your complainant, the Tobacco Trading· Corporation, a corporation, respectfully represents:
(1) That it was on August 25, 1938, and for a long time
prior thereto, and :,;till is, a corporation chartered and organized under the laws of the State of Virginia, existing and
doing business therein, with its principal office located in the
City of Richmond, Virginia, and with the authority to issue
fi,000 shares of preferred capital stock, of a par value of
$100.00 per share, and 10,000 shares of its common capital
stock, without par value;
(2) That the defendant, Robert Dunlop is a resident of
the City of Petersburg, Virginia, that the defendant, J. V·-l.
Dunnington, is a resident of Farmville, Prinr,e Edward
County,- Virginia, and that the defend ant, Elvira V. Payne is
a resident of Drakes Branch, Charlotte County, Virginia;
(3) That your complainant is advised that the said Cameron
Dunlop died on August 25, 1938, that he left a last will and
testament, that the said will was probated in the Clerk's Of-
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flee of the Circuit Court of Charlotte County, Virginia, on August 31, 1938, and that the said Hobert Dunlop and J. vV. Dunnington were named as executors in the said will, and qualified
as such on August 31, 1938, and have since that time been and
a re now acting as such executors;
( 4) That at the time of the death of the said Campag·e 3 ~ eron Dunlop, stock certificates issued by your complainant as follows : Certificate ·#4 for 100 shares
of the preferred capital stock, dated November 8, 1922, and
Certificate #99 for 105 shares of the common stock, dated
.J rumary 17, 1929, were outstanding in the name of the said
Cameron Dunlop, the said stock at that time being shown on
the books of the complainant as being owned by the said
Cameron Dunlop, your said complainant then having no notice
of any transfer or attempted transfer of any of the said shares
represented by the said certificates;
(5) That on August 26, 1938, and after the death of said
Cameron Dunlop, your complainant received a letter adrlressed to it from J. W. Dunnington, dated August 24, 1938,
111 w·hich was enclosed a letter dated August 23, 1938, a.t Drakes
Branch, Virginia, addressed to your complainant and signed
hy the said Cameron Dunlop, copies of which said letters a.re
as follows:
'' Farmville, Virginia,
August 24, 1938.
rrobacco Trading Corporation,
·
Richmond, Va.
Dear Sirs:
I enclose herewith a letter addressed to you by Mr. Cameron
Dunlop, of Drakes Branel1, Va., in which he instructed me to
deliver to you certificates for the following shares of stock
of your Company:
100 shares of Preferred Stock
100 shares of Common Stock

which, in accordance with his letter, under date of August
23rd, hereto attached, he wishes you to issue in the name of
Elvira V. Payne.
I find that there is no certificate for exactly 100 shares of
the commoi1 stock issued in Mr. Dunlop's name so I am sending a certificate for 105 shares of this class stock. The certifi<'ates enclosed are as follows:
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f

Ctf. No. 4 for 100 shares Preferred Stock
Ctf. No. 99 for 105 shar~s Common Stock.
After transferring the certificate for 100 shares Preferred
and 100 shares Common to Elvira V. Payne, it will be in order to issue certificate for the extra 5 shares Common stock
in Mr. Dunlop's name.
Kingly acknowledge receipt.
Yours very truly,
/sgd/ J. W. DUNNINGTON.

J. W. DUNNINGTON."
page 4

~

'' Drakes Branch, Va.
Aug. 23, 1938.

Tobacco Trading Corp.
Richmond, Va.
Gentlemen:
Mr. J. W. Dunnington has been requested to deliver to you
100 shares of Preferred Stock
100 shares of Common Stock

·of your company. Please transfer this stock· to Elvira V.
Payne making the transfer as of August 29th not before.
Please carry out these instructions.

Yours very truly,
/sgd/ CAMERON DUNLOP.''
The original of the said letters are attached hereto and marked
Exhibit "A'' and Exllibit "B", respectively, are made and
asked to be read as a part of this Bill of Interpleader;
(6) That the two above said letters from J. '\V. Dunnington
and Cameron Dunlop not having been received until after tl1e
death of the said Cameron Dunlop on August 25, 1938, your
complainant was and is advised that it would not be legally
safe for it after August 29, 1938, to recognise either the defendant Elvira V. Payne or the defendants Robert Dunlop
and .J. W. Dunning-t011, exeeutors of the last will and testament of Cameron Dunlop, as the true owners of the said 100
shares of preferred stock, 1·epresented by Certificate #4 aboV'P

,
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referred to, or, the 100 shares of the 105 shares of common
stock represented by said Certificate #99; and, this despite
the fact that each of the certificates representing the said
stock when received by your complainant were endorsed for
transfer, in blank, by the said Cameron Dunlop and witnessed
A. Crutcher on Dec. 3rd, 1931 ;
by
(7) That your complainant on August 19, 1938, among
others, passed the following resolution:

°"7.

''RESOLVED, that a dividend of $15.00 per share to. be
paid on the common stock of the company, said dividend to be
payable August 29, 1938, to stockholders of record August
27, 1938. ''
and, that on the 20th day of October, 1938, the Board of Directors of your complainant passed, among others, the following resolution :
page 5

~

"RESOLVED, that the regular semi-annual dividend of 3% % on the Preferred Stock of this Corporation be declared payable November 15th, 1938, to stockholders of record October 31st, 1938. ''
(8) That the dividend provided to be paid pursuant to the
resolution of August 19, 1938, above set forth, upon the
shares of stock represented by Certificate #99, was credited
to the account of said Cameron Dunlop, your complainant being advised that, in vie-w of the directions of said Cameron
Dunlop in his letter of .August 23, 1938, that the transfer of the
said stock was not to be made until August 29, 1938, that it
was proper that the said dividend be credited to the account
of the said Cameron Dunlop ; but, as to the dividend provided
for in the resolution on the 20th day of October, .1938, above
referred to, upon the said preferred stock, said amount of t.lw
said dividend payable upon the 100 shares of preferred stock
represented by Certificate #4, your complainant was advise<l
that it was proper to hold the same to be paid to the rightful
owner of the said shares of stock represented hy the sai<l
Certificate and, therefore, it has accordingly held the sanw
without credit to the said Cameron Dunlop or any or either
of the defendants; and now have the same subject to the order of this Court ..
(9) That claims have been made upon your complainant by
Robert Dunlop and l. W. Dunnington, executors of the last
will and testament of Cameron Dunlop, deceased, and also b~r
Elvira V. Payne, through their respective counsel, to the said
100 shares of preferred stock represented by its Certifieate

74

Supreme Court of .Appeals of Virginia

#4, above ref erred to, and the 100 shares of the 105 shares
of common stock represented by its Certificate ·#99, and also
to the $350.00 which represents the dividend declared upon
the 100 shares of said preferred stock, the claims of the said
executors and the said Elvira V. Payne being based upon the
invalidity .and the validity, respectively, of the letter of said
Cameron Dunlop dated Aug. 23, 19~8, as an assignment and
transfer of the said stock therein mentioned ; and, counsel for
the said executors, as ·well as the counsel for the said Elvira
V. Payne have suggested that your complainant institute this
proceedilngs, and have indicated that unless it did so institute
such proceedings, a suit or suits would be instituted against
your complainant by the said defendants for the .purpose of
determining the ownership of the said stock and the said
money;
(10) That your complainant has no personal
page 6 ~ knowledge as to the justice or right of the respective
.
claims of any of the parties hereto, except as herein
set forth, that it makes no claim to ownership of the subject
matter involved, and· that there is no way by which the same
may be determined to your complainant's proteetion save by
the intervention of a court of equity;
( 11) That the ackerse claims against your complainant by
the above named defenclants a.re derived from and are dependent upon a common source, namely; the ownership of
the said stocks of the co1nplainants, above ref erred to, by
Cameron Dunlop, now deceased, and the rights of the claimants as between themselves, may be determined by this Court
by construing the legal effect of the directions of Cameron
Dunlop made to complainant in his letter of Aug. 23, 1938, in
the light of the fact that the said Cameron Dunlop was deceased at the time the sa.id letter, and the directions therein.
·was received by your complainant and the knowledge of the
death of the said Cameron Dunlop then had by your complainant;
(12) That your complainant has offered to make payment
of the said $350.00 representing the dividend on said preferred stock to the order of the defendants as their interests
might appe&r, and to likewse transfer the said iOO shares of
prefened stock and 100 shares of common stock, hut their
offers have not heen accepted;
(13) That your complainant considers itself a mere stakeholder of the $350.00 and the 100 shares of preferred stock
represented by Certificate #4, and 100 shares of the 105
Hhares of the eommon stock represented by its Certificate
~99, and now· stands ready to pay over to the Court or upon
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its Order the said $350.00, representing the said dividend, and,
to transfer and issue the said 100 shares of preferred stock
represented by its Certificate #4, and 100 shares of the 105
shares of common stock represented by its Certificate #99,
to such person or persons and in such manner as the court
may direct;
(14) In consideration whereof your complainant prays that
the said Robert Dunlop and J. vV. Dunnington, executors of
the last will and testament of Cameron Dunlop, deceased, and
Elvira V. Payne, be made parties defendant to this Bill and
be required to answer the same; that they may be
page 7 ~ compelled to file before this Court statements in
writing as to their claims, respectively, and be permitted to introduce such proper evidence as each of them may
desire in support of their pretentious; that this Court enter
the proper Order as to the disposition by your complainant of
the said $350.00, and the said 100 shares of its preferred stock
and the said 100 shares of its common stock; that a temporary restraining order may be issued against the said defendants and each of them from further prosecuting any
suits or other proceedings ,vhich may have heretofore been
instituted against your complainant, and from instituting
against your complainant any other proceedings in this or
in any other court on account of their several claims, as here~
inabove described, and that a time and place be set, after due
notice to said defendants, and each of th~m for a hearing
upon the issue as to whether the said injunction shall be made
permanent, and that after the said hearing the said injunction
may be made permanent against the said defendants and each
of them, and shall be amplified and modified as the necessitie~
of your complainant may require, in order that it may not be
put to the necessity of defending the individual claims as~erted by the said defendants at the risk of being held liable
upon both claims; that your complainant may be forever discharged from any and all liability to the defendants and to
each of them and to any person or persons claiming by,
through or under them, upon or by virtue of the ownership
of its said preferred and common stock hereinalfove referred
to by the said Cameron Dunlop, now deceased, or by virtue of
any directions the said Cameron Dunlop may have made for
the transfer of the ~aid stock in his letter of August 23, 1938:
that the actual court costs of your complainant and reasonable
fee for your complainant's attorney be allowed to it out of
the money and stock which your complainant stands ready
to pay, transfer a.nd deliver in accordance with the order of
this court; and that your complainant may have all other and
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further relief in the premises as the nature of the case may
require, or to equity shall seem meet.
'TOBACCO TRADING CORPORATION.
By D. W. McKEEL, Assistant Treasurer.
CYRUS W. BEALE, Counsel.
page 8

~

State of Virginia,
City of Richmond, to-wit :

D. W. Mc.Keel, being duly sworn, upon oath says that l1e
is the Assistant Treasurer of the Tobacco Trading Corporation, and is authorized to make this affidavit, and further says
that the facts and alleged allegations contained in the foregoing Bill of Interpleader are true, except so far as therein
stated to be upon information and belief, and that so far as
they are therein stated to be upon information and belief, he
believes them to be true, and that there is no collusion between
the Tobacco Trading Corporation and any of the defendants
in the said Bill.
D. W. McKEEL.
Taken, sworn and subscribed before me, ,"\Tilson P. Patterson, Jr. a Notary Public in and for the City and State aforesaid, in my City aforesaid, this 13 day of January, 1939.
My commission expires on the 11th day of May, 1940.
WILSON P. PATTERSON, JR.,
Notary Publ~c.

(Seal)
page 9
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EXHIBIT ''A'' WITH BILL.
Farmville, Virginia.
August 24, 1938.

Tobacco Trading Corporation,
Richmond, Va.
Dear Sirs:
I enclose herewith a letter addressed to you by Mr. Cameron Dunlop, _of Drakes Branch, Va., in which he instructed
me to deliver to you certificates for the following shares of
stock of your Company :
100 shares of Preferred Stock
100 slia res of Common Stock
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which, in accordance with his letter, under date of August
23rd, hereto attached, he wishes you to issue in the name of
Elvira V. Payne. ·
I find that there is no certificate for exactly 100 shares of
the Common stock issued in Mr. Dunlop's name so I am sending a certificate for 105 shares of this class stock. The certificates enclosed are as follows :
Ctf. Np. 4 for 100 shares Preferred Stock
Ctf. No. 99 for 105 shares Common stock.
After transferring the certificate for 100 shares Preferred
and 100 shares Common to Elvira V. Payne, it will be in order
to issue certificate for the extra 5 shares Common stock in
Mr. Dunlop's name.
Kindly acknowledge receipt,
Yours very truly,

J. W. DUNNINGTON.
page 10

~

EXHIBIT ''B'' WITH BILL.
Drakes Branch, Va.
Aug. 23, 1938~

The Tobacco Trading Corp.
Richmond, Va.
Gentlemen:
Mr. J. ,v. Dunnington has been requested to deliver to you
100 shares of Preferred Stock
100 shares of Common Stock
of your company. Please transfered this stock to Elvira V.
Payne making the transfer as of Aug. 29th not before.
Please carry out these instructions,
Yours Yery truly,
CAMERON DUNLOP.
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ORDER OF MARCH 13, 1939.

This day came J. \V. Dunnington and Robert Dunlop as
Executors of the last will and testament of Cameron Dunlop,
deceased, and by leave of Court filed their answer to the bill
of complaint heretofore filed in this cause.
And likewise came Elvira V. Payne by counsel and by leave
of Court filed her answer to the bill of complaint heretofore
filed in this cause.
page 12 } ANSWER OF ROBERT DUNLOP AND J. W.
DUNNINGTON, EXECUTORS &C, FILED BY
ORDER OF MARCH 13, 1939.
The answer of Robert Dunlop and J. vV. Dunnington as
Executors of the last will and testament of Cameron Dunl~p,
deceased, to a bill of complaint filed against them and another in the -Chancery Court of the City of Richmond, Virg·inia, by Tobacco Trading Corporation.
These respondents, for answer to said bill of complaint,
or to so much thereof as thev are advised it is material for
them to answer, answer and "'say as follows:
These respondents admit the allegations of Paragraphs
(1) to ( 5) both inclusive, of the bill of complaint.
These respondents- admit the allegations of Paragraph (6)
of the bill of complaint except that these respondents say ,.
that it would be legally safe for the complainant to recog11ize these respondents as the true owners of the 100 shares
of preferred stock and the 100 shares of common stock of
Tobacco Trading Corporation, mentioned in the bill of complaint, and these respondents say that said shares of stock
were the property of Cameron Dunlop a.t the time of his
death and are now the property of these respondpage 13 ~ ents as his Executors.
These respondents admit the alleg·ations of Paragraphs (7) and (8) of the bill of complaint, except that these
respondents say that all of the dividend paid on November
15th, 1938, on the 100 shares of preferred stock mentioned
in tlie bill of complaint should have been paid to these reRpondents, and none of it should have been withheld by the
complainant.
These responclenfa; admit the allegations of Paragraph (9)
of the bill of complaint, except that these respondents deny
that the only basis of the claim of these respondents to the
8hares of stock in question i8 the invalidity of the letter
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from Cameron Dunlop to Tobacco Trading Corporation dated
August 23, 1938, as an assignment and transfer of the shares
of stock, and these respondents say that said letter was in
uc.,· sense an assignment of the shares but was merely a letter
of instructions which Cameron Dunlop bad the right to revoke and countermand, that his death before the letter was
acted upon cancelled these instruct.ions, and that even if this
letter had been an assignment, it was never delivered to
Elvira V. Payne and the refore was not sufficient to transfer
these shares of stock to her.
These respondents admit tlrn allegations of Paragraph (10)
of the bill of complaint.
In answer to Para.graph ( 11) of the bill of complaint these
respondents say that they do not admit that the question
raised in the bill of complaint may be determined by this
rourt by eonstruing only the legal effect of the letter from
Cameron Dunlop to the complainant dated August 23, 1938,
the original of which is filed with the bill of complaint marked
Exhibit '' B' ', and to the contrary these respondpag·e 14 ~ ents say that t.he question raised in the bill of
complaint sl1ould he determined by this court by
taking into consideration not only said letter of August 23,
1938, but the entire circumstances surrounding the writing·
mtd sending of said l'etter.
These respondents admit the allegations of Paragraphs
(12) and (13) of tl1e bill of complaint.
And further answering said hill of complaint, these respondents answer and sa~r as follows:
Cameron Dunlop for a great many vears prior to his death
lived at Drakes Branch, Olmrlotte Count~. ., Virgfoia, w11ere
he was engaged in business as fl leaf tobacco dealer. The
respondent, Robert Dunlop, is a brother of Cameron Dunlop. The respondent, J. W. Dunnington, has for many years
·been engaged, and is now cng-aged, in business as a lea.f tobacco dealer at Farmville, Prince Edward County, Virginia,
which is approximatelv thirty miles from Drakes Branch.
The respondent., ,T. \V. Dunnin~on, was for many years prior
to the death of Cameron Dunlop an intima.te personal and
business friend of Cameron Dunlop and they had many- business transactions tog·ethe1·.
For a good many months prior to his death, Cameron Dunlop was ill and was confined to l1is bed. The disease from
which he suffered was cancer of the lung·s, from which disease he died 011 Aug·ust 2M11, 1938. Cameron Dunlop for
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many years prior to his death occupied a. room in a hotel in
Drakes Branch, Virginia, but from January 24, 1938, to February 8, 1938, he was in the hospital in Farmville, Virginia,
and again he was in this same hospital from April 14th, 1938,
-to June 4th, 1938, and when he left the hospital
page 15 ~ on June 4th, 1938, he went to the home of the de. fendant, Elvira V. Payne, and her husband, in
Drakes Branch, Virginia, and remained in that home until
the date of his death.
On account of the close business and personal friendship
which existed between the respondent, J. W. Dunnington, and
Cameron Dunlop, and on account of the fact that the respond-ent, J. W. Dunnington, lived so near to Drakes Branch and
was in a similar business to that engaged in by Cameron
Dunlop, the respondent, J. W. Dunnington, during· the last illness of Cameron -Dunlop attended to a gTeat many business
matters for him which he was unable to attend to for himself on account of the condition of his health.
On Aug"Ust 18, 1938, while the respondent, J. W. Dunning·ton, was visiting Cameron Dunlop in his room in the home of
Elvira V. Payne and her husband, the respondent, J. W. Dunnington, learned that all of the certificates reI!_resenting shares
of stock owned by Cameron Dunlop in the Tobacco Trading
Corporation, were in the possession of :Cameron Dunlop, in
his 1bedroom, consisting· of 1,180 shares of common stock and
1,180 shares of preferred stock, said certificates being considerable in number and consisting of certificates of varying
denominations and all of these certificates had been endorsed
in blank by Cameron Dunlop on December 3, 1931, and his
signature on each certificate ha.d been witnessed by W. A.
Crutcher. Said Cameron Dunlop thereupon on August 18th,
1938, requested the respondent, J. W. Dunnington, to take
all of these certificates of stock and to pla.ce them in his
safe, for safekeeping, and this the respondent, J. W. Dunning-ton, did, taking all of said certificates of stock with him
to his office in .-F1armville, Virginia, where they were
pag·e 16 ~ placed in a steel safe, and the respondent, J. W.
Dunnington, p;ave a written receipt to Cameron
Dunlop for all of said certificates of stock.
Thereafter from time to time the respondent, J. W. Dunnington, made sucJ1 disposition of certain of these certificates
as was requested tv Cameron Dunlop. Thus on August 18,
1938~ C1ameron Dnnlon ~mld to the respondent, J. W. Dunning-tau, 100 shares of rommon stock and 100 shares of preferred ~tock of Toh;:icro Traclin~· Corporation and! at the same
time Rold to I,. E. Hn'hha rd 50 shares of common stock and
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50 shares of preferred stock of Tobacco Trading Corporation, and at the request of Cameron Dunlop the respondent,
J. W. Dunnington, sent to the Tobacco Trading Corporation
for transfer the necessary certificates so as to have these
shares so sold, transferred to the respondent, J. W. Dunnington, and to L. E. Hubbard.
Up until approximately three weeks from the date of his
death, .Cameron Dunlop had not been told either by his physicians or family or friends, the nature of the disease from
which he was suffering and that it was a. fatal disease, but
approximately three weeks before his death the respondent,
J. W. Dunning1:on, knowing from the physicians of Cameron
Dunlop that he did not ·have much longer to live, felt it his
duty, on account of the situation of Cameron Dunlop's business affairs, to ~cquaint him with the condition of his health
and this he did approximately three weeks before the death
of Cameron Dunlop, telling him. in general of the fatal nature
of his disease a.nd suggested to him that he should attend
to any business affairs which needed attention, including the
writing of a will.
page 17 ~ The respondent, ,J. W. Dunnington, visited
Cameron Dunlop frequently after he began OC··
cupying a room in the home of Elvira V. Payne and her hus·band, which, as above stated, he beg·an occupying on .Tune
4, 1938, and while he was so visiting Cameron Dunlop on tl1e
night of August 23, 1938, Cameron Dunlop stated to the respondent, ,J. V-l. Dunnington, that he wanted to give to Elvira
V. Payne 100 shares of preferred stock and 100 shares of
common stock of the Tobacco Trading Corporation, and instructed tl1e respondent, .J. W. Dunnington, t.o send on to the
Tobacco Trading Corporation the necessary certificates for
this to be done, but further instructed the respondent, J. W.
Dunnington, not to have these certificates transferred to
Elvira V. Payne until August 29th, 1938, as a dividend was
to be paid on the stock at about that time and Cameron Dunlop desired to receive this dividend before the shares of stock
were transferred to Elvira V. Payne. The respondent, J. W.
Dunnington, since the certificateR held .by him for the shares
of stock in the Tobacco Trading· Corpora.tion represented n
very large sum and represented the greater portion of the
assets of Cameron Dunlop, and since he wanted to have l1is
records in connection therewith clear and free from question, thereupon stated to Cameron Dunlop that he would like
some written instructions with reference to sending- to the
Tobacco Trading Corporation the neces-sary certiffoa.tes in
order to transfer these shares to Elvira V. Payne, and there-
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upon, at the request of Cameron Dunlop the respondent, J.
W. Dunnington, wrote out in his own handwriting and had
Cameron Dunlop sign the letter from Cameron Dunlop to the
Toba-0co Trading Corporation, dated August 23, 1938, the
original of whfoh is filed with the bill of complaint
page 18 ~ marked Exhibit '' B' '. At the same time the respondent, J. vV. Dunnington, wrote out in long·
hand and had Cameron Dunlop to sig11 a letter which is as
follows:
'' Drakes Branch, Virginia
August 23, 1938

Mr. J. W. Dunnington
Farmville, Virginia
Dear Sir:
Please deliver to the Tobaooo Trading Corporation, Richmond, Va.,
100 shares Preferred Stock
100 shares Common Stock
of the To'hacco Trading- Corporation which you are holding·
for me.
This shall be a receipt for the stock.
Yours very truly,
CNMERON DUNLOP.''
The original of the above mentioned letter from Cameron
Dunlop to ,T. W. Dunningt.on dated Aug'Ust 23, l.9'38, is attached to this answer and filed herewith marked "Exhibit.
A" and is asked to be read and considered as a part of this
answer.
The respondent, .J. wr. Dunning-ton, returned to his home
in Farmville, Virgfoia., on the night of August 23, 1938, and
on the next day whic.h was August 24, 1938, he examined the
certificates of stock of Tobaceo Trading Corporation which
were in his steel safe and which liad been delivered to him
by Cameron Dunlop as above stated, on Aug1u,t
pa.ge 19 ~ 18. 1938, in order to select therefrom the appropriate certificate 01~ certiffoates to send on to Tohacco Tradin~: Corporation, in Richmond, Virginia, for the
purpose of having 100 shares of common stock and 100 shares
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of preferred stock transferred into the name of Elvira V.
Payne, as requested by Cameron Dunlop, but upon so doing
he ascertained that there wa.s a certificate Number 4 for exactly 100 shares of preferred stock, but that there was no
certificate for exactly 100 shares of common stock, and that
the certificate representing· the number of shares nearest to
100 shares of common stock was a certificate Num'ber 99 for
105 shares of common stock. The respondent, J. W. Dunnington, thereupon selected certificate Number 4 for 100
shares of preferred stock and certificate Number 99 for 105
shares of oommon stock, wl1ich he thereupon mailed to Tobacco Trading Corporation, in Richmond, Virg·inia, along
with the letter written by the respondent, J. W. Dunning·ton,
to Tobacco Trading .Corporation dated August 24, 1938, the
original of which is filed with the bill of complaint marked
Exhibit "A", wl1ich letter he mailed to the Tobacco Tradint,?;
Corporation by registered mail, and there was also enclosed
in the envelope along with sa.id letter and said certificates
the letter from Cameron Dunlop to To:bacco Tradin~· Cornoration dated August 2:3~ 1938, and which is filed with the
hill of complaint marked Exhibit "B ". The respondent, J·.
\V. Dunningion, did not. fill in the name of the transferee
left blank in the endorsement on the back of said certificatei::;
before mailing these certificates to tl1e TolJacco Trading Corpora.ti on but left the backs of said certificates as they were,
and a~ previously stated all of the certificates of stock of
Tobaooo Trading Corporation which were depage 20 ~ livered to the respondent, J. W. Dunnington, by
Cameron Dunlop on Aug·ust 18, 1938, had been endorsed for transfer in blank by Cameron Dunlop on December 3, 1931, a.nd his signature to such endorsements had been
witnessed by W. A. Crutcher. This respondent understands
that the reason whv all of said certificates of stoek had ·been
endorsed for transfer in blank by Cameron Dunlop was that
all of said certificates had been pledged as collateral security
b~~ Cameron Dunlop several years before his death, for a
loan made to him by the Union Trust Company of Maryland,
of Baltimore, Maryland, and !imid certificates were endorsed
for transfer in blank by .Cameron Dunlop at that time in order to make them acceptable as. collateral security by said
Union Trust Company of Maryland, which loan was paid off
several weeks before the de a.th of Cameron Dunlop, wheren pon all of the stock certificates had been returned to Cam~
eron Dunlop by the Union Trust Company of Maryland.
These respondents say that, as set forth in the bill of complaint, Cameron Dunlop died on August 25, 1938, that the
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registered letter from the respondent, J. W. Dunnington, to
Tobacco Trading Corporaiion dated August 24, 1938, and
which had enclosed therewith the above mentioned letter from
Cameron Dunlop to Tobacco Trading ,Corporation dated A:ugust 23, 1938, and the above mentioned certificates Number
4 for 100 shares of preferred stock and Number 99 for 105
shares of common stock of the Tobacco Trading Corporation,
were not received by Tobacco Trading Corporation until August 26, 1938, on the day following the death of Cameron
Dunlop, that even if said letter had been received, the instructions of Cameron Dunlop were to transfer the shares of
stock into the name of El':ira V. Payne on August
page 21 ~ 29, 1938, allQ not before, that this letter from Cameron Dunlop to Tobacco Trading Corporation
dated August 23, 1938, was a revocable letter of instructions
and not an assignment, and even if it were an assignment,
it was never delivered to Elvira V. Payne, that at the time
of the death of Cameron Dunlop these shares of stoc-k were•
registered in his name and still are, that at the time of the
death of Cameron Dunlop the intended gift by him of these
shares of stock to Elvira V. Payne, had not been completed
and· consummated, that there was ne':er any delivery to FHvira V. Payne of the prperty so intended to be given to her
by Cameron Dunlop, that the above mentioned 100 shares of
common and preferred stock were still the property of Cameron Dunlop at the time of his death, that the respondent,
J. W. Dunnington, was acting in this transaction as the agent
of Cameron Dunlop and not as the agent of Elvira V. Payne,
and that the above mentioned certificates Number 4 for 100
shares of preferred stock and Number 99 for 105 shares of
common stock of Tobacco Trading Corporation, and the
shares of stock represented thereby are a part of the Estate
of Cameron Dunlop, deceased, and as such should now be delivered to these respondents as Executors of Cameron Dunlop, deceased, and these respondents do hereby assert claim
to said certificates of stock and the shares represented
thereby.
And furtber answering- the bill of complaint, and particu.
Iarly the prayer thereof, these respondents say that they art,
willing to have this Honorable. Court in this cause determi11e
the question of the ownership of the 100 shares of preferred
stock and the 100 shares of common stock mentioned in tlw
bill of complaint, together with the dividend of $350.0()
thereon mentioned in the bill of complaint, and these respond~
ents ask that this court will adjudicate and deterpage 22 ~ mine tllat said 1-1hares of stock had not been p;ivPn
b? Cameron Dunlop to Elvira V. Payne at the time
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of his death, that they were the property of ·Cameron .Dun-·
lop at the time of his death, that they are now a part of his
estate which came into the hands of these respondents as his
Executors, and that these respondents are entitled to said
shares of stock and the certificates representing the same as
well as the dividend of $350.00 paid thereon as above mentioned.
ROBERT DUNLOP and
J. W. DUNNINGTON,
As Executors of the last will and Testament
of Cameron Dunlop, Deceased.
By Counsel ..
JOSEPH M. HURT, JR.,
Counsel for Respondent.
page 23
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EXHIBIT ''A''· WITH ANSWER.
Drakes Branch, Va.
Aug. 23, 1938.

Mr. J. W. Dunnington,
Farmville, Va.
Dear Sir:
Please deliver to the Tobacco Trading Corp. Richmond,
Va.
100 Shares Preferred Stock
100 ''
Common Stock
of the Tobacco Trading Corp. which you are holding for me.
This shall be a receipt for the stock.
Yours very truly,
CAMERON DUNLOP.
Ctf. #4 for 100 shs Preferred
" #99 " 105 " Common.
Mailed Aug. 24, 1938.
page 24

~

ANSWER OF ELVIRA V. PAYlNE, FILED IN
COURT BY ORDER OF MARCH 13, 1939.

This respondent, Elvira V. Payne, in answer 'to the bill
filed by Tobacco Trading Corporation against her and othPrs,
says:
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1. The statements of fact embodied in the bill are substantially accurate, in so far as this respondent is advised, but
she deems it proper to set forth the circumstances under
which the gift described in the bill was made.
2. For many years prior to his death, Cameron Dunlop resided at Drakes Branch, Virginia, where this respondent
whose maiden name was Elvira Vaughan, was born and wherCl
she has spent her entire life. She had known him since her
childhood and a warm friendship existed between them.
3. In the year 1914 respondent was married to Joseph L.
Payne, a widower, who had been on terms of cordial friendship with Cameron Dunlop since the latter first made his home
at Drakes Branch, about the year, 1902, and, as they both were
engaged in the tobacco business, their personal friendship
extended to their business relations. Cameron Dunlop had
been ''Best Man'' among those in attendance at the first marriage of Joseph L. Payne and he was in attendance
page 25 ~ as "Best Man'' when Joseph L. Payne was married to this respondent.
4. Cameron Dunlop was unmarried and made his home in
a hotel at Drakes Branch. He was a frequent visitor in the
residence of this respondent and her husband, who were
among the best friends that he had in the village and deeply
interested in his welfare. and comfort. During the last few
months of his life his health was very bad, and, after spending considerable time in a hospital at Farmville, Virginia, h()
returned to Drakes Branch during the early part of June,
1938, at which time this respondent and her husband invited
him to visit at their home during·.his illness, as they thought
he could be made more comfortable there than was possible
in the small room he occupied at the hotel. He accepted this
invitation but insisted on paying his expenses as a boarder,
saying that he would be unwilling to visit in the home otherwise, as he would not let himself be an expense to his friends.
5. Cameron Dunlop was a man of wealth, and among other
securities, he owned a large amount of stock in Tobacco Trading Corporation. Sometime prior to his death, while he was
visiting at the home of respondent and her husband, he received a number of certificates of this stock, fully endorsed,
,vhich were brought from a bank where they had been beld
as collateral for a loan. He delivered these certificates to
this respondent and asked her to take charge of them fo1·
him, stating that they were endorsed and that anyone who
got them would be able to use them. This respondent thereupon placed the certificates under some clothing in a drawer
of a bureau which was in the room occupied by Cameron Dun-
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lop, as there were no facilities for the safekeeping of valuables of this character in any part of the house. Other papers
belong·ing to Cameron Dunlop were kept by him
page 26} in a suitcase in his room.
This respondent understood that the certificates
were of great value, and, becoming uneasy unless they be lost
or destroyed, she advised Cameron Dunlop of her fears a few
days after she received them, and she asked that he have them
removed to some safer place. Subsequently, during a conversation with him and J. W. Dunniugfon, his close business
friend, she asked that the latter be given charge of the certificates, whereupon this was done, and he took them with him
to Farmville.
6. Be£ore the stock certificates were received by him from
the bank which had held them as collateral, Cameron Dunlop
told this respondent that he was going to sell some of the
stock to J. W. Dunnington, and that he intended to make her
a present of the same number of shares as those he would
thus sell. She did not know how much stock was to be sold,
and did not make any inquiries on this subject, although
Cameron Dunlop spoke frequently of the- gift he intended
making to her. The sa·me statement about the gift of stock
to her had been made by Cameron Dunlop to J. W. Dunnington, on one or more of his many visits, as this respondent is
advised.
7. On .A.ug-ust 23, 1938, Cameron Dunlop, saying· that be
wished to get the stock transaction straight, requested this
respondent to call J. W. Dunnington by telephone and ask
him to come to Drakes Branch in this connection. He had
already been at respondent's home during the morning of that
day on a visit to Cameron Dunlop, but in response to the telephone call, he returned that night.
.A short while after he went into Cameron Dunlop 's room,
he called this respondent and said that Mr. Dunlop wished
to see her. On this invitaiton she joined them, and Cameron
Dunlop said: '' Elvira, I want to get it straight about this
stock I have given you". He then asked .J. ,v. Dunnington
to take any certificates for 100 shares of preferred stock and
100 shares of common stock and send them to Richmond to
be transferred to her, but the transfer on the books was not
to be made before .August 29th. This respondent
page 27 }- asked if she was to have that much stock, as she
was surprised at the amount, and Cameron Dunlop said yes, that this was the amount which he had sold
J. ,v. Dunnington and that he had told her she was to have
the same amount. On a suggestion by .J. W. Dunnington that
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there ought ~o be something in writing about the stock, Cameron Dunlop asked that he write it out for him, and told him
to write down one hundred (100) shares of preferred stock
and one hundred (100) shares of common stock.
This respondent then got writing materials which J. v\T.
Dunnington took into the hall, and, when he returned, he
brought two letters. for Cameron Dunlop to sign, one ad·
dressed to himself and one addressed to Tobacco Trading
Corporation. They were handed to this respondent, and she
in turn delivered them to Cameron Dunlop, who was in bed,
for his signature, giving him a pencil to write with and a pad
to support this paper. After signing them, he gave them
both to this respondent, saying ''Now this is yours, and I
hope that you will have a nice little income from it" ..This respondent then gave the letters to J. W.; Dunnington, who wal')
seated in the room, and asked that. he keep the new certificates to be issued in her name until she could bring them to
Richmond.
There was some further conversation on the. part of. each
of those present, but the foregoing comprises the important
features of what was said, except for the statement by Cameron Dunlop that the transfer on the books of the Corporation
was not to be made until August 29th ( as shown in his letter
to the Corporation, a copy of which is filed as an exhibit with
the bill of complaint), as he wished to collect the dividend
payable on August 27th for application on an obligation l1e
owed the Corporation, a fact of which he had spoken to this
respondent frequently.
8. The foregoing·, together with the statement of facts contained in the bill, gives an account of the circumstances surrounding the transaction involved in this suit as known to
this respondent and as she now recalls them. What occurred
after the certificates reached Tobacco Trading Corporation,
she does not know except by hearsay; but she can speak of
the intention and desire of .Cameron Dunlop that she be the
owner of one hundred (100) shares of preferred stock and
one hundred (100) shares of common stock in Tobacco Trading Corporation, because he told her of it on more than 011e
occasion, before he actually g·aye her the stock.
page 28 ~ 9. This respondent is advised that the Execu.
tors of the last will of Cameron Dunlop contend
that she has no title to the stock given to her by him, on the
ground that the gift was not completed, that J. W. Dunnington was the agent for Cameron Dunlop to carry out the trnnsaction, and that the latter could have revoked the gift at anv
time before his death.
...
··
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This respondent denies these contentions and maintains
that good and valid title to the stock passed to her by the.
action of Cameron Dunlop on the night of August 23, 19;38,
that the effect of his language and written instructic,ns and
the delivery to her of the letters relative to the transfer of
the stock on the books of the Tobacco Trading Corporation
(and in fact the effect of any one of them) was to complete
the gift, and the language of the donor indicated that he considered the gift to have been completed in accordance with .
the intention to make her the gift previously expressed hy him
on more than one occasion.
The certificates of stock were already endorsed in blank,
and nothing remained to be done by Cameron Dunlop to complete the gift in accordance with his purpose. The postponement of the transfer of the stock on the books of the Corporation and the issuance of new certificates merely had the effect
of diminishing the amount given her by the payment to him
of the pending dividend.
So far as the relationship of J ..W. Dunnington to the transaction is concerned, the surrounding circumstances, the conduct of Cameron Dunlop, and that of this respondent establish the fact that J. W. Dunnington was to act a.s her ag·ent
in perfecting the transfer on the Co.rporation 's books of stock
, already given her by Cameron Dunlop. In fact, as has been
pointed out, J. W. Dunnington had possession of the ,~ertificates of stock only by reason of the fact that this
page 29 ~ respondent had delivered them to him at her own
suggestion with the approval of Cameron Dunlop.
10. And this respondent prays the court to enter such order as may be proper directing the delivery to her of the cer-tificates of stock representing the gift made to her, together
with the payment of all accrued dividends thereon, and g·ranting her such other and further relief as the circumstances warrant.
11. And now having· fully answered, this respondent prays
to be hence dismissed with her reasonable costs in this behalf expended, and she will ever pray, etc.
ELVIRA V. PAYNE.
McGUIR,E, RIELY, EGGLESTON
AND BOCOOK,
Counsel.
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ORDER l()F MARCH 17, 1939.

· This day came by its counsel ·the complainant, Tobacco
Trading Corporation, and by leave of the .Court tendered to
the Court, in attaching the same to the original draft of this
decree, a certificate of the First and Merchants National
Bank, Richmond, Virginia, showing the deposit of the sum
of Three. Hundred Fifty Dollars to the credit of this Court
in this cause, and likewise tendered to the Court (1) its stock
certificate No. 4 evidencing and representing 100 shares of
its preferred capital stock by it issued to Cameron Dunlop
on the 8th day of November, 1922, and (2) its stock certificate No. 99, evidencing and representing 105 shares of its
common capital stock, by it issued to Cameron Dunlop on the
17th day of January, 1929; came also each of the defendants,
Robert Dunlop and J. W. Dunnington, Executors of the last
will and testament of Cameron Dunlop, deceased, and Elvira
V. Payne, by counsel, who had heretofore by leave of Court
filed their respective answers; and, it appearing to the Court
that process against all of the defendants herein has been
regularly issued and has been served upon or accepted by each
of the defendants, the cause was, with consent of counsel for
all parties, thereupon placed upon the docket and 8et down
for a hearing and was argued by counsel.
It appearing to the Court that the said sum of Three Hundred Fifty Dollars and the said shares of stock represented
by the said certificates of stock Numbers 4 and 99, rep1;esent
the claimant's entire liability under and by virtue of the issuance by it of its said stock certificates Numbers
page 31 ~ 4 and 99, as well as any and all liability that may
have accrued ag·ainst the complainant by virtue of
the written directions of the said Cameron Dunlop, now deceased, as contained and set forth in a letter addressed to tl1e
complainant dated August 23, 1938, the original of which letter is attached to the Bill of Interpleader filed by the complainant in this cause, the said amount of money and the
shares of stock represented by the said certificates being the
maximum amount of money, as well as the maximum number
of shares of the common and preferred stock of the complainant which any, each or all of the defendants have or
are now entitled to receive from the complainants by virtue
of the issuance of the Aaid certificates of stock and the written
directions of the said Cameron Dunlop;
And it appearing further to the ·Court that there is a probability that prior to the final adjudication as to the ownership of the said stock represented by the said stock certifi-
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cates Numbers 4 and 99, the complainant may deelare and
pay further diyidcnd or dividends upon its shares of stock,
and that in event of the declaration and payment of a dividend or dividends, the defendants, Robert Dunlop and ,J. W.
Dunnington, Executors of the last will and testament of
CameroD: Dunlop, deceased, and Elvira V. Payne, have all
consented that the complainant shall retain the amount of
such dividend or dividends until a final adjudication as to
the ownership of the said stock represented by the said certificates Numbers 4 and 99, and, thereafter pay the same to
the adjudged owner of the said shares of stock; and, the said
defendants, by counsel, ha':e in open Court accordingly con~
sented thereto ;
It is adjudged, ordered and decreed:
page 32

~

(1) That the tender of the certificate showing·
the deposit by the Tobacco Trading Corporation
of the sum of Three Hundred Fifty Dollars as above set out,
be and the same is hereby accepted by this Court;
(2) That the tender of the Tobacco Trading ·Corporation
of its stock certificates Numbers 4 and 99, respectively, representing and evidencing 100 shares of its preferred capital
stock and 105 shares of its common eapital stock, be and the
same is hereby recognized by this Court; but, the Court having no proper facilities for the safekeeping of said certificates, it is ordered that the Tobacco Trading Corporation
retain these certificates subject to the order of the Court;
(3) That the complainant, the Tobacco Trading Corporation, having deposited the sum of Three Hundred Fifty Dollars in the· :First and Merchants National Bank of Richmond.
Virginia, to the credit of the -Court, be and it is forever dis:
charged from any liability in this cause to Robert Dunlop and
J. W. Dunnnigton, Executors of the last will and testament
of Cameron Dunlop, deceased, and EJ.lvira V. Payne, or to any
of them, or to any person or persons claiming by or through
them, upon or by virtue of any unpaid dividend heretofore
declared upon said stock certificates Numbers 4 and 99, and
that upon compliance with the further orders of the Court
in reference to the final disposition of said certificates and
the payment of any dividends thereon hereafter declared, it
will stand discharged from any and all liability in reg-ard to
said certificates.
(4) That the said defendants, Robert Dunlop and J. W.
Dunnington, Executors of the last will and testament of Cameron Dunlop, deceased, and Elvira V. Payne, and each of
them, be and they a re hereby perpetually restrained and eni
I
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joined from proceeding in the prosecution of any
suit or suits heretofore instituted by any o!le or
more of the defendants against the complamant,
and from instituting any other suit or action whatsoever
against the said complainant, the Tobacco Trading Corporation, on or by virtue of the issuance by it of its saiµ certificates Numbers 4 and 99, as hereinabove described, or by virtue of the ownership of the said stock by the said Cameron
Dunlop, or because of his directions as to the transfer of the
said stock as shown by his letter of August 23, 1938, hereinabove ref erred to, the original of which is ~ttached to and
made a part of the Bill of Interpleader filed in these proceedings;
(5) And all parties, by counsel, ha"ting agreed that plaintiff's attorney's fee, amounting to the sum of One Hundred
and Fifty Dollars, be paid out of the funds of Three Hundred and Fifty Dollars deposited in this cause, Charles O.
Saville, who is appointed Special Commissioner for that purpose, is on the authority of a certi:fi'ed extract of this decree,
directed to draw his check on the First and Merchants National Bank of Richmond, Virginia, against the fund deposited
in said bank, to the credit of the .Court in this cause, payable
to Cyrus W. Beale in the sum of One Hundred and Fifty Dollars, in full settlement of his attorney's fee of the complainant, the aforesaid Tobacco Trading Corporation;
(6) That the claims of the several defendants be now trans- ·
ferred to the fund on deposit to the credit of this cause and
the certificates of stock of the Tobacco Trading ,Corporation,
above described, and that this cause be proceeded in furtller
by and between Robert Dunlop and J. W. Dunnington, ·Executors of the last will and testament of :Cameron Dunlop, deceased, and Elvira V. Payne.

page 33

page 34
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ORDER OF JANUARY 29, 1940.

It appearing to the Court that pursuant to the decree entered in this cause on March 17th, 1939, Tobacco Trading
Corporation is holding· Certificate Number 99 for 105 shares
of common stock of Tobacco Trading Corporation, registered
in the name of Cameron Dunlop, pending a decision bv this ·
Court of the controversy in this suit, that one hundred
the shares represented by said certificate are claimed by Elvira V. Payne to be her property, and are also claimed bv
Robert Dunlop and J. W. Dunning·ton as Executors of Canieron Dunlop, deceased, to be the property of the 'estate of
Cameron Dunlop, clec~asecl, hut tl1at there is no controvers~"

of
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as to the remaining fi~e shares represented by said certificate, said five shares admittedly belonging to the Executors
of Cameron Dunlop, deceased, it is ordered that Tobacco
Trading Corporation do cancel said Certificate Number 9D
for one hundred and five shares of common stock of Tobacco
Trading Corporation and in place and in stead thereof it shall
issue two certificates in the name of Cameron Dunlop, one
for five shares and the other for one hundred shares, which
certificate for five shares it shall forthwith· deliver to the
E:x:ecutors of Cameron Dunlop and it shall continue to hold .
said certificate for one hundred shares until the further order
of this -Court.
page 35

~

DEPOSITIONS FILED IN CLERK'S OFFICE·
APRIL 14, 1939.

Depositions of Elvira V. Payne and J. W. Dunnington,
taken by consent of the parties, .in the. office of McGuire,.
Riely, Eggleston and Bocock, Mutual Building, Richmond,
Virginia, on the 14th day of March, 1939.
Present: Joseph M. Hurt, Counsel for the Executors of
the last will of Cameron Dunlop. l\forray M. McGuire and
William H. King, Counsel for Elvira V. Payne.
Cyrus W. Beale, Counsel for Tobacco Trading Corporation, was not present, having stated to counsel for the defendants when notified of the taking of the depositions, that
he did not care to attend.

ELVIRA V. PAYiNE,
a witness of lawful age; being first duly sworn, deposes and
says as follows :
page 36

~

DIRECT EXAMINATION.

By Mr. McGuire:
Q. Mrs. Payne, please state your full name, age, and residence?
A. Elvira Vaughan Payne, Drakes Branch, Charlotte
County, Virginia, age 43.
Q. How long have you been living in Drake~ Branch?
A. Nearly 25 years, 25 in June.
Q. You are one of the parties to this suit!
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A. Yes.
Q. How long had you known Mr. Cameron Dunlop prior
to his death1
A. Ever since I was a child.
Q. How well did you know Mr. Dunlop?
A. Well, he has been a friend of the family and also of my
husband's for years. He was a friend of my grandmother's,
he also went with my cousin.
Q. "\;vhere does your grandmother live?
A. About one and one-half miles from my home.
Q. Where did Mr. Dunlop live?
A. At the hotel in Drakes Branch.
Q. That hotel is near the railroad tracks is it nott
A. Right on the tracks.
Q. Was it built as a hotel, or just as a dwelling?
A. I think it was built for a hotel.
Q. What were your relations with Mr. Dunlop from a
child?
·
A. Well, he always looked upon me as a child, and we were
always the best of friends.
Q. Where did you know him first f
A. I had known hini ever since he had been in
page 37 ~ Drakes Branch.· He went with a cousin of mine.
Q. Was that cousin a boy or girl?
A. She was a lady.
Q. Did Mr. Dunlop know your husband f
A. Yes, he knew him before I did.
Q. Your husband is Joseph L. Paynef
A. Yes.
Q. What is his business T
A. Tobacco.
Q. Did they have any relations in business together?
A. I think ever since Mr. Dunlop was in Drakes Branch
he and Mr. Payne had business together.
Q. Both in the tobacco business?
A. Yes.
Q. Was Mr. Dunlop well ofH
A. They say he was. I do not know, he was considered so.
Q. When were you and Mr. Payne married?
A. In 1914.
Q. Since your marriage have you and your husband known
:Mr. Dunlop welU
·
.
A. He has been a frequent visitor in our home up until he
was taken sick. I should say every night, or at least five
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nights out of the week, and maybe three or four nights he was
there to supper. I would like to state Mr. McGuire that in
the last eight or ten years prior to that, Mr. Dunlop was in
our home, but not as frequent as until after the trial. I think
then Mr. Dunlop realized that we were better friends to him
than he had realized.
page 38 ~ Q. To what trial do you refer, Mrs. Payne?
A. Well, it was a slander suit, not exactly that
either, I do not know what you might call it, alienation of
affection I think, brought by Mrs. Crutcher. Her husband
worked for Mr. Dunlop.
.
Q. And you say Mr. Dunlop saw more of you and your
husband after that trial?
A. Yes. .
Q. And you testified in that trial?
A. Both of us testified in that trial.
Q. What was the result of the trialY
A. He won the case.
Q. You spoke of that suit in a general way as alienation of
affection. Exactly what was Mr. Dunlop charged with, do
you know?
.
A. I think Willie .Crutcher 's wife accused Mr. Dunlop of
breaking up the home.
Q. Were you in Richmond for any length of time during the
trial f
A. I was down here the whole time.
Q. How long did it last, do you know?
A. About two weeks, I think.
Q. Did Mr. Dunlop ever express any gratitude toward you
or your husband on account of that transaction, that is, your
part in iU
·
A. He said he could never repay us for what we did for
him. It was my testimony I think, I was brought back for
some statement, I don't know just what. I know
page 39 ~ I had to stay over another day· to testify to something that Mr. Crutcher had said.
Q. You mean that your testimony was helpful in the case?
A. Yes.
Q. It was a very disagreeable experience, was it not?
A. Yes, I should say so. Mr. Dunlop never got over it.
Q. What I mean, was it not disagTeeable to you?
A. It certainly was.
Q. ~ou said your husband also testified, did you nott
A. Yes, sir.
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Q. Mrs. Payne, you speak of Mr. Dunlop as living at the
hotel and coming to your house. How far was your house
from the hotel, approximately Y
A. I don't know, about five or six city blocks, maybe a little
more, probably one-quarter or one-half a mile.
Q. The trial you spoke of took pla~e some years ago, did
it notY
A. About ten years, or eleven years ago.
Q. Did you say there was a marked increase in Mr. Dunlop 's visits to your home after that trial Y
A. Yes, sir.
Q. Mr. Dunlop was ill for some little time before his death
was he not?
A. From December to August, the last of December.
Q. Did you see anything of him durilng that time?
A. I saw him every day when he was at the hotel. I was
down there two and three times a day, and when he was in
the hospital, I went practically exery day to the Farmville
Hospital.
Q. The hospital was at Farmville?
A. Yes.
page 40 } Q. So you saw him every day during his illness?
A. Practically every day. My son was in the
hospital part of the time Mr. Dunlop was ther~.
Q. How often did Mr. Dunlop go to the hospital, do you
recall Y
·
A. Three times.
Q. Each time did he return to the hotel when he came from
the hospital?
A. Twice.
Q. What happened the third time?
A. He came to my home.
Q. When was thatf
A. The first of June. Around the first of June, 1938.
Q. How did he happen to come to your home?
A. My husband asked him to come. He was in Farmville
on a visit to see Mr. Dunlop, and Mr. Dunlop said he was so
tired of the hospital he wanted to leave, and he could not go
back to the hotel on account of the steps. Mr. Payne said
"Mr. Dunlop, why don't you go to Petersburg". He said
he preferred not to go to Petersburg. That was his home,
that is bis family lived there, his nieces and nephews, and
Mr. Payne said "Mr. Dunlop, we would be glad to have von
come to our home''. He wanted to be in Drakes Branch near
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his business, and so he said "Joe, I appreciate that, and I
will think it over and let you know", so the next time Mr.
Payne went to Farmville he told him he was going to accepf,
that he was coming to our home.
Q. What arrangements did you make to have him come to
your home?
A. I moved my dining-room furniture in the living room,
which was on the :first floor. Mr. Dunlop had· an idea that he
would be able to get up, so they sent a hospital bed
page 41 ~ from Petersburg, and they sent a rolling chair at
the same time, and he hoped to be able to get in
the yard in the rolling chair, which I think he did, maybe once
or twice.
Q. Who cared for him after he came to your home f
A. He had a colored man who was his chauffeur, in fact,
he waited on Mr. Dunlop, and he was with him, and, of course,
I did the fixing of his meals and I fed him from the time he
entered· my home until he died, every meal, on account of
arthritis, he could not get up.
Q. Did you have any assistance Y
A. Mrs. Tucker, who lived with him at the hotel. She was
at my home every day from the time Mr. Dunlop came to
my home, and sometimes twice a day. She would come in the
morning, and sometimes in the afternoon. After Mr. Payne
went to South Carolina, she stayed with me.
Q. What do you mean about going to South Carolina?
A. He went the latter part of June.
Q. For what purpose did he gof
A. In the tobacco business. Then Mrs. Tucker came to
stay with me.
Q. Were any members of your family there f
A. My son was there.
Q. This happened in June, 1938?
A. Yes, sir.
Q. Did Mr. Dunlop have a trained nurse?
A. No, except the last day,_ but he never realized that she
was a nurse, because we never told him. She never gave him
anything..
pag·e 42 ~ Q. Please describe how Mrs. Tucker assis.ted Mr.
Dunlop, and how you assisted him f
A. Well, when she was at the hotel, _Mrs. Tucker had the
responsibility, the meals and things d!>wn there. She lived
at the hotel. ,Of course, when he was m my home, I had the
responsibility.
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Q. Did you help her down there 1
A. I did, that is, I was down there two and three times a
day to help her, let her get out to do anything·. Mr. Dunlop
told her when he was in the Farmville hospital, when he decided to come to our home, he said '' I am going to Joe's, and
Elvira will take charge there, of course, but I am expecting·
you to get your things in line and come and stay to help Elvira look after me''.
Q. Joe is your husband?
A. Yes, sir.
Q. After Mr. Dunlop came to your home was he in bed
continuously?
A. Yes, as I said, he was only in the rolling chair once or
twice.
Q. And you and Mrs. Tucker cared for him?
A. Day and night at first, up until the last ten days, then
only one of us. B'ut I should say the last ten days or two
weeks before Mr. Dunlop died, Mrs. Tucker and I both nursed
him nig·ht and day. I would nurse the first pa.rt of the night
and Mrs. Tucker the latter part of the night.
Q. This suit is over the question as to a gift of stock from
Mr. Dunlop. Tell us please when you first knew
page 43 ~ that Mr. Dunlop had the stock in the Trading Corporation?
A. I had known for years, in fact, Mr. Payne owned some
stock in the Corporation. I had known for years that they
had stock. Mr. Dunlop was the one that started the Tobacc-0
Trading.
Q. How long before Mr. Dunlap's death did you know
of any idea he had in his mind about giving you this stock?
A. It was something over two months. I could not sav
the exact date, it mig·ht have been three months that I kne,v
about it.
Q. How did you get the information f
A. From him.
Q. What did he sayY
A. He said he wanted to give me some stock in Tobacco
Trading, but he could not give it to me until he got it released. It was in Baltimore as collateral for some money he
owed ·
·
Q. Was it subsequently released from the bank in Baltimore?
A. It was released on the 17th of Aug-ust, I think, it came
to my home. Mr. Kent left it there.
Q. What was done with the stock?
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A. It stayed in my home, I should say, about a week before
I asked him and Mr. Dunnington to please take it away. Mr.
Dunlop said the stock was the same thing as money.
Q. Do you know whether it was endorsed Y
A. It was endorsed.
Q. You mean the certificates were endorsed Y
A. Yes.
page 44 ~ Q. Have you any idea how much stock he had?
.A. $150,000.00, he said.
Q. What did he say to you about the care of the certificates?
A. He told me to put them away.
Q. What did you do with them?
A. I put them in a dresser drawer in his room, under some
of his clothes. I did not have a place I could lock it up. He
had his other valuables in a suitcase in the room.
Q. Those valuables had befor~ that been in his office?
A. They had been in his room. He moved them to his room
in a suitcase.
Q. The stock you say was in the dresser f
A. Yes.
Q. It remained there how long¥
A. I think about a week.
Q. Did you say anything to Mr. Dunlop as to whether or
not it was safe in your home?
A. When it .first came in, he said '' Elvira, this is the same
as money, you take charge of it". The more I thought about
it, I did not want the responsibility, I had all I wanted, so I
nsked Mr. Dunlop and Mr. Dunnington about getting Mr.
Dunnington to take it to Farmville.
Q. Separately, or together Y
A. Separately. I do not think I said anything together
until the night Mr. Dunnington was at my home.
Q. Where?
A. In Mr. Dunlop's room. I said will you get Mr. Dunnington to ta1rn that stock O':er to Farmville and
page 45 ~ keep it for you Y He looked at me and said "If it
will relieve your pain any I will get him to do it".
Q. Then what happened?
A. Mr. Dunnington took it to Farmville.
Q. When was that f
A. I do not remember the date.
Q. Did you have any further conversation with Mr. Dunlop about the stock?
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A. Of course, I discussed it from time to time. He said
he was giving me the same amount he was selling to Mr.
Dunnington. I never asked the amount or anything about
~

.

Q. Before the stock came to Drakes Branch had he· spoken
to you more than once about it,
A. Yes, on a number of occasions.
Joseph M. Hurt, Counsel for the Executors of the estate
of ,Cameron Dunlop at this point made the following state·
ment of exception, namely:
Objection is made to any and all testimony given by this
witness which is not corroborated, since this is a claim which
she is asserting against an estate of a decedent, and must be
corroborated under the statutes in this State, and counsel for
the Executors of Cameron Dunlop mo~es that any statements
made by Cameron Dunlop to this witness as to which she has
testified, or may hereafter testify, be stricken out unless they
are corroborated. Counsel for Cameron Dunlop 's Executors
further objects to the witness testifying as to any statements
made by a decedent as being inadmissible.
,Counsel for Elvira Payne, without arguing the question
at this point, states that whereas the statute requires corroboration, that statute dpes not require corroboration on
every single statement made by a witness in such case.
page 46

~

Q. Mrs. Payne, please state everything you know
about Mr. Dunlop's actions in connection with the
particular certi:fica~es of stock now under consideration, beginning on the day when, as you claim, the gift was completed Y
A. On the morning· of the 23rd of August, Mr. Dunnington
was in my home, and after he left, Mr. Dunlop, in fact, after
lunch, he said ''Elvira, call Dunnington and ask' him if .it
suits him, to come over here tonight, I want to get it straight
about the stock I have given you". So I went to the phone ·
and called Mr. Dunning-ton. He said he could come, and did
so. I do not remember whether he was there before I had
finished giving him his supper or not, but I left the room.
Q. Left the room when?
A. When Mr. Dunnington came in. Mr. Dunnington called
me in a little while and said to come in there, Mr. Dunlop
wanted to see_ me. He said, "Elvira, I want to get it straig·bt
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about the stock I have given you". He wanted to get Mr.
Dunnington to have it transferred.
Q. Did he tell you how much it was f
A. Mr. Dunnington, spoke up and said "There will have
to be something in writing'~, and he then asked Mr. Dunnington to write down one hundred (100) shares of preferred
stock and one hundred (100) shares of common stock, and I
was surprised at the amount. I thought from what they
had said it was one hundred (100) shares only.
Q. You did not know it was that much, one hundred (100)
shares of preferred and one hundred (100) shares of common?
...~. He said it was one hundred (100) shares of
page 47 ~ preferred and one hundred (100) shares of common, and that was the amount he had sold Mr.
Dunnington, that he wanted me to have the same.
Q. Now, you said Mr. Dunnington wanted something in
writing. What followed that?
A. They discussed what was best to write. I just do not
remember exactly the words. I got the paper and Mr. Dunnington went in the hall, sat down a.nd wrote the letters. He
brought them back to me. I was standing by the bed. Mr.
Dunnington went over and sat in a chair by the bed, and I
got a pad, pencil and his glasses, and raised the bed up for
Mr. Dunlop to sign.
Q. Did the bed roll up f
A. Yes, it was a hospital bed. Mr. Dunlop signed them.
He said '' This is yours, and I hope you will have a nice income from it".
Q. What became of the papers he signed f
A. I handed them to Mr. Dunnington.
Q. He handed them to you f
A. Yes, he handed them to me. I then took the pad, pencil
and glasses. I think maybe I gave Mr. Dunnington the papers before I did all that. I asked Mr. Dunnington to please
see about it for me, as I could not leave home.
Counsel fo1: Cameron Dunlop 's Executors objoots to the
testimony ju~t given by this witness in respect to Mr. Dunlop handing these papers to the witness after he signed them,
and moves that this testimony be stricken out, unless this
witness's testimony in that respect is corroborated in accordance with our statute.
page 48

~

Q. How many papers were there, that Mr.
lop signed?

pun-
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A. Two.
Q. You said that you gave him the paper, pencil and pad,
as I recall it. What was the pad fort
A. For him to write on.
Q. He was in bed?
A. He was in bed.
Q. You said you rolled the bed up f
A. Yes, I propped him up.
Q. How did he sign, with pen or pencil f
A. With pencil.
Q. There is a paper. Mrs. Payne, marked Exhibit "B",
which is signed by Cameron Dunlop with pencil. Is that one
of the papers Y
. A. Yes, this is one of them.
Q. There was two of them signed by Mr. Dunlop. Thi's
is to the Tobacco Trading Corporation, and the other was
to Mr. Dunnington. What did you do with the papers after
Mr. Dunlop handed them to you 1
A. I handed them to Mr. Dunnington. He was sitting in
the chair.
Q. What did you then say to Mr. Dunnington f
A. That I hoped he would have it transferred for me and
would look after it for me, and that he would keep the stock
for me as I could not come to Richmond. Knowing that Mr.
Dunlop could not last very much longer, I could not leave
until after his death, I certainly could not leave
page 49 ~ before.
Q. I failed to ask you, Mrs. Payne, about Mr.
Dunlop's last trip to the hospital. Was that before or after
be came to your home?
A. After he came to my home. He went back and spent.
one night there.
Q. Do you know what was the purpose of his going to the
hospital at that time Y
A. To decide definitely w:µether it was cancer or n()T
Q. Was there anything said about you at that time Y
A. Yes, they said they- wanted him to go over and have an
. X-ray of the lungs, and·they thought it would be a good time
f'or me to have a day or two, or maybe a week, to give me a
little rest. They wanted to keep him in the hospital about
a week or two.
Q. Mrs. Payne, there is a letter dated August 23, 1938, addressed to Mr. J. W. Dunnington, Farmville, Virginia, signed
hv Mr. Cameron Dunlop, marked "Exhibit A" with the an-
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swer of the Executors. Please say whether that is one of the
papers to which you refer?
A. Yes, it is.
Q. This is the paper 1
A. Yes.
Q. There are some notes on this paper. ''.Ctf. #4 for 100
shs. Preferred, Ctf. #99, for 105 shs. Common, mailed Aug.
24, 1938". Do you know anything about that note in pencil
at the bottom 7
A. No, sir, I never saw that.
page 50 r Q. The other paper, which I failed to read, is a
letter addressed to Tobacco Trading· Corporation,
as follows:
'' Drakes Branch, Va.
Aug. 23, 1938.
Tobacco Trading Corp.
Richmond, Va.
Gentlemen:
Mr. J. W. Dunnington has been requested to deliver to you
100 shares of Preferred Stock
100 shares of Common Stock

of your company. Please transfer this stock to Elvira V.
Payne making the transfer as of August 29th not before.
Yours very truly,
(Signed) CAMERON DUNLOP''
Do you know why that transfer· was to be made on August
29th, and not before?
A. Yes, sir.
Q. Please tell us why?
A. Because he wanted the dividends. The Tobacco Trading had paid a note in Chicago for him, and he wanted the
dividends to go toward that note, and that is the reason he
did not want the transfer made until after the dividends were
paid.
Q. When were the dividends to be paid, do you know t
A. The 27th, I think.
Q. And this 29th was after the payment of the dividends Y
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A. Yes. He wanted it to go through the Tobacco Trading
books and then be transferred to me on the 29th,
page 51 ~ after the dividend had been paid. He wanted the
dividend to go toward the note they had paid for
them.
Q. Do you know whether anyone else knows anything about
the transaction, any living person except you and Mr. Dunnington Y
A. I discussed it with Mr. Dickinson when he was at our
home. Not· before Mr. Dunlop.
Q. Who is Mr. Dickinson Y
A. He is with the Tobacco Trading Corporation. I told
him Mr. Dunlop wanted to give me some stock, and he said
he hoped I would get it, th3:,t was after Mr. Dunlop went to
the hospital the last time. He said he hoped that I would get
it, that he would not get so bad off that he would not be able
to give it to me, and I told him that he did not want me to
.,
have it now on account of the dividend.
Q. Do any of your friends in Drakes Branch know of t.h
transaction? .Could any of them be a witness to what tran pired?
A. No, sir, Mr. Dunlop did not want it to get out.
r.
Dunnington and I were the only ones that knew anything
about it. Mrs. Tucker knew something· was going on, but she
did not know exactly what it was. She came to the room that
night and told me to close the door, as there were many people
in the hall and on the porch. I did not tell her about it until
after Mr. Dunlop died.
·
Counsel for Cameron Dunlop 's Executors, in addition to
the objection which has hitherto been made to the testimony
of this witness, makes the following statement of objection,
namely:
·
That he objects to all testimony given by this witness as
to statements made by Cameron Dunlop as being
pag·e 52 ~ inadmissible and moves that the same be stricken
from the depositions, and also objects to any statements of the facts which are material and which are not corroborated, particularly to the statement made by the witness
that Cameron Dunlop on the nigllt of August 23rd handed
to her the two papers written for him by J. W. Dunnington
and signed by Cameron Dunlop, and to the statement made
by the witness that after these papers were signed by Cameron Dunlop, he made the statement '' this is yours'', and
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moves that these statements of the witness be -stricken from
the record unless corroborated.
_. )
· . ~ithout wai~i~g- these ~bjections, but to the ·c~:~rary -insisting· on same, counsel for the Executors of Cameron Dun-1
lop cross examines the witness as follows:
- ·
-···-····

Counsel for Elvira V. Payne without putting into the depositions an argument on the objection raised insists that the
evidence is proper and admissible, and will argue the question if the court deems it necessary, at the proper time.

CROSS

EXAMINATION.

By Mr. Hurt:
Q. Mrs. Payne, my recollection is that in the answer which
you filed in this suit, you stated that Mr. Cameron Dunlop
paid board at your house for the period of approximately
three months which he remained there prior to his death. Is
that true?
A. It is.
Q. How much board did he pay?
A. $35.00 a month, and I think he had been at my home
about one and one-half or two months before he gave me a
check. He also at the same time gave the lady at the hotel
$25.00 a month for th.e use of the room there. He gave me
$35.00. I did not want him to, but he said he would not stay
there unless we let him pay some board.
·
page 53 ~ Q. The kindness of yourself and your husban~
in having him stay at your home during the last
few months of his llfe were intended by both of you as being
a voluntary contribution on your part to his comfort and happiness, was it not?
A. It was. We never thought of anything else.
Q. It was purely an act of friendship on your part f
A. It certainly was.
Q. And you did not do it for the hope of any financial reward?
A. I did not.
Q. Was it well understood that he did not owe you anything for it other than the board which he -insisted on paying?
A. It was never mentioned. He never mentioned it, and
I did not want anything for nursing him. I just would have
been insulted if he had asked to pay me, as he had been a
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friend of ours, and it was the only time we had ~ver been able
to do anythina for Mr. Dunlop. He was a friend to everyone in the co~unity, and we felt the time had come. when we
could repay him in some small way for the many kindnesses
he had shown us.
Q. He was a very generous man, was he not?
A. With everyone, he was.
Q. Several weeks before the death of Mr. Cameron Dunlop
. .
.
he gave you $10,000.00 in cash?
A He did. I never saw the checks. Mr. Dickinson got
the~. The checks were made payable to Mr. Dickins.on: He
told me that he was going to do it, and he asked Mr. D1ck1~s'?n
if he gave him his check, then would he put 1t m
page 54 r bank and give me his check, so that it would not
get out, and Mr. Dickinson consented to do it.
Q. Approximately how long before Mr. Cameron Dunlop's
death was it that he gave you this $10,000.00 in cash?
A. I do not know the date he signed the checks. It was the
same night he sig-ned his will. I do not know the exact date,
it was all done the same night. I lmew about the stock for
quite a while before, but it was just out of a clear sky that he
told me he wanted to give me that money.
Q. As I understand it, your claim to these shares of stock
are solely on the ground that Mr. Dunlop gave them to you
as a voluntary contribution, and you are not asserting any
claim to them as compensation for services rendered, are
you?
A. I certainly am not. If he had not given me anything l
would never have sued the estate for anything I had done
for ]\fr. Dunlop. It was a pleasure to have him in our home.
Q. Now, in your testimony a few minutes ago in relating·
that J\fr. Dunlop had mentioned on several occasions that h'e
wanted you to have this stock, you testified that sometime
prior to the nig·ht of August 23rd, when Mr. Dunnington was
present and wrote these two papers, Mr. Dunlop said this to
you, and I wrote it down verbatim, '\I want to get it straight
about the stock I have given you". Is it your view that this
stock had been given to you at the time he made that statement to you that I have just quoted f
·
A. He always spoke of it as my stock. He did not want it
transferred until the 29th on account of the divipage 55 ~ dend, but he always spoke of it as my stock.
9. That was even prior to August 23rd Y
A.. It certamly was. As I said, I knew of it about three
months before.
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Q. Is it then your position that this stock was g·iven to you
prior to August 23rd f
A. Well, this is the only thing· I have to show for it, but
Mr. Dunlop, as I said, expressed it so many times that it was
my stock and he wanted me to have it, but I had nothing to
show for it until I went to Farmville one day and I happened
to think tha.t I had nothing to show for it, that is that the
stock was mine, and so I came to Richmond and told Mr. McGuire, and he said I could get a copy from the Tobacco Trading ,Corporation. I also. saw Mr. Dickinson, and he also said
he would be glad to give me a copy of the letter.
Q. May I ask you again, because I do not know that your
previous answer was quite clear and definite, is it your position that these shares of stock were given to you prior to August 23, 1938, and to refresh your memory, August 23, 1938,
is the date you testified that Mr. Dunning-ton came over to
Drakes Branch and these two letters were wiitten for Mr.
Cameron Dunlop by him T
Counsel for Mrs. Payne objects to this question as asking
her to state what in effect is a conclusion of law. The witness
should only be asked to state the ·facts as she knows them,
and leave the determination of the facts as a legal proposition, to the Court.
In answer to that objection, counsel for Mr.
Cameron Dunlop's Executors says that he is certainly entitled to have the witness, who is the claimant of these shares of stock and a party to this suit, state in
the record when it is that she claims these shares of stock were
given to her, since her sole claim is that they belong to her
as a result of a gift.

page 56

~

A. As far as he was able to give me the stock, he had given
it. It was up as collateral. He had sold Mr. Dunnington the
same amount of stock but he could not deliver it until he
had paid that mortgage and got it, and he took the same position about my stock as he did about the stock he had sold Mr.
Dunnington. It was up as collateral, and when he could get it,
he expected to turn it over to Mr. Dunnington and have mine
transferred after the dividends were paid.
Q. You speak of the stock being up as collateral. Did you
know it to be a fact that the stock was up as collateral with
the Union Trust Company of Maryland?
A. I did.
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Q. Y011-r position then is that you claim the stock on account
of the fact that it was given to you by Mr. Cameron Dunlop
while the certificates were with that Bank in Baltimore Y
A. While the certificates were up there he gave it to me,
but he said he did not want to have it transferred until he
could pay off the note and get it. He had sold some to Mr.
Dunnington but he could not deliver it until he had paid the
note and gotten it.
Q. And the gift from Mr. Dunlop to you of these shares of
stock took place while the certificates were with this Bank in
Baltimore?
page 57 ~ A. No, I did not say the gift was completed. The
gift was not completed until the night he had Mr.
Dunnington come over, but he gave them to me while they
were in Baltimore. He always spoke of them as my stock,
but he said he could not have it transferred, nor could he sell
to Mr. Dunnington, until that note was paid and he could get
it back.
Q. When he requested Mr. Dunnington to arrange to have
these shares of stock transferred to you on the books of the
Tobacco Trading Corporapon, he made it plain, as I understood you to say, that the shares were not to be transferred
on the books of the Company until· August 29th?
A. Until the dividends had been paid. I thought it was the
27th. Mr. Dunnington had told him that the checks would
be written on the 27th.
Q. Do you recall how large a dividend that was, per share T
A. I did not know at the time, but I have heard since. I
think it amounted to about $1,500.00. I think that was what
it was, about $1,500.00.
Q. Did you know that he owed the Tobacco Trading Corporation a considerable amount of money!
·A. I.did.
Q. And he wanted this dividend to apply on that indebtedness, did he not?
A. Yes.
Q. And he did not want the shares of stock to become yours
until after the dividend, did he Y
A. Well, he did not want it transferred. I conpage 58 ~ siderecl that the stock was mine, but he did not
want it transferred because he wanted the dividend
to apply to a debt the Tobacco Trading paid out for llim,
and he said he did not think it would look right on the eve
of a dividend, for me to get the dividend, he thought it should
be applied toward his debt. He also made the remark "Elviru,
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I am not trying to keep you out of the dividend, but I owe
the Tobacco Trading, and I think it is no more than just and
fair for me to apply it there". I told him I thought he was
exactly right.
Q. In other words, he did not want the gift completed until
after the dividend f
A. He considered the gift was completed, as far as he was
concerned.
Q. He considered it completed while the shares of stock were
in Baltimore than, I understood you to say?
A. No, I did not say it was completed, no more than he
considered that he could turn Mr. Dunnington's stock over
to him, but he expected to pay the mortgage and get it back.
You could not say that this stock that was up as collatE1ra1,
belongs to you, even if it does belong to you. You have to
pay it before you can get it.
Q. But you would say that you considered that the gift was
made while the stock was in Baltimore Y
A. Well, I was told that it was mine as soon as it was released from up there.
Q. Mrs. Payne, these two letters that Mr. Dunnington wrote
·
at the request of Mr. Cameron Dunlop on the night
page 59 ~ of August 23rd with reference to these shares of
stock, did you read either one of those at the time 1
A. I read them both when Mr. Dunlop was signing them.
I was standing by the bed. I had heard them discussing wha~
was to be put in the letters before Mr. Dunnington went out
of the room.
·
Q. Mr. Cameron Dunlop was pretty sick at that time, was
.
.
he not pretty feeble?
A. He had been for some time. As I said, he had been in
bed three months, in fact, ever since Christmas, but he attended to his business up to the very last.
Q. Do you recall that when he signed those two letters,
that he was feeble and someone had to assist him in signing,
that is to say, hold the pad or something for him to write
on?
A. He had been ever since Christmas, on account of
arthritis, is why he had to be helped.
Q. Do you· recall that when these two letters were signed,
you were on one side of the bed and Mr. J. W. Dunnington
was on the other side Y
A. I was on the same side with Mr. Dunnington.
Q. Is it not a fact that both of .you assisted in holding the
pad for Mr. Dunlop to write on Y
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A. No, sir. Mr. Dunnington was sitting in a rocker that
was at the foot of the bed.
Q. It was at the suggestion of Mr. Dunnington that these
two papers were written, was it not?
A. It was.
page 60 r Q. And they were written, were they not, for the
sole purpose of being given to Mr. Dunnington so
that Mr. Dunnington would have one to keep, and send the
other one on to the Tobacco Trading Corporation T
A. J\fr. Dunnington wanted them written to protect himself. He did not want to go into the stock without having
something in writing. It was the same way when he got
his own, he., wanted something in Mr. Dunlop 's writing stating
that he had asked him to do it. Knowing at the time that he
was one of the Executors of the will, he did not want to go
in there and take it out.
Q. They were written for the sole purpose of being delivered
to Mr. Dunnington that night, were they noU ·
A. I do not know whether you would say they were. Mr.
Dunnington wanted protection, and I think that is the reason
he had them written. Mr. Dunlop did not request that the
letters be written, because he trusted Mr. Dunnington. After
he had told him that he had given me these shares, he trusted
him to take care of it like he had done his own without anv
writing.
·
Q. One of the letters was addressed to Mr. Dunnington, was
it not? Mr. Dunlop addressed one to him stating that he was
to take so many shares of stock out of the package, and, of
course, since the letter was addressed to Mr. Dunnington, it
was intended for the letter to be delivered to Mr. Dunnington
after being signed, was it not?
A. I should think so.
page 61 ~ Q. Now, the other letter was · addresse.d to the
Tobacco Trading Corporation, was it not?
A. It was.
Q. And, of course, that letter was intended to be sent to
the Tobacco Trading Corporation, was it not?
A. Yes, along with the stock.
Q. Was it not intended for the letter addressed to the Tobacco Trading Corporation to be handed at once to Mr. Dunnington, so that it could be sent by him to the Tobacco Trading
Corporation?
Counsel for Mrs. Payne states that there is no way for
her to know what was Mr. Dunlop's intention in regard to the
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letters unless Mr. Dunlop conveyed that information to her.
She is therefore being asked to answe·r a question she is unable to answer explicitly, as is requested by counsel for the
Executors.
A. It was.
Q. Neither of these letters were handed to you by Mr. Cameron Dunlop for the purpose of your keeping them permanently, were they?
A. Well, they were not addressed to me. No.
Q. Then, Mrs. Payne, is it not a fact that if you had either
one of these letters in your possession after they were signed
by Mr. Camero1;1 Dunlop, (and I am not admitting that you
did have them in your possession), they were in your possession solely for the purpose of your handing .them, as a mechanical act, from Mr. Cameron Dunlop to Mr. J. W. Dunnington, and on account of the fact that Mr. Campage 62 } eron Dunlop was lying in bed and could not hand
them himself?
A. Well, Mr. Dunnington could have gotten up and got
them, but he said they were mine. He said '' This is yours
now". That is what he said when he handed them to me,
showing that he was giving them to me, but they were not
addressed to me. One was to Mr. Dunnington, and one to
the Tobacco Trading Corporation. I did not expect to keep
them.
Q. They were handed to you then solely so that you might
hand them at once to Mr. Dunnington?
A. No, I would not say that.
Q. Mrs. Payne, in the answer which you have filed, and
which was signed by you and your counsel likewise, in reciting what took place after these two letters were signed
by Mr. Cameron Dunlop, you say as follows :
"After signing them, he gave them both to this respondent,
saying 'Now this is yours, and I hope that you will have a
nice little income from it'."
What he meant then by saying "Now this is yours", was
that the stock was yours, is it not, because he said later,
according to your answer, that he hoped you would have a
nice little- income from it?
A. Well, I guess he was referring to the letters in a way.
It was an order for the stock. Mr. Dunnington had stated
that he thought they should have something in writing, and
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he had completed what was necessary, that is all that he could
do.
· · ·;.
Q Is it your position that after he said ''Now this is yours'',
e meant that the stock was yours Y
.
A. Yes, I think so.
Q. As a matter of fact, however, you have stated
that a considerable period before this time he and you had
considered the stock yours Y
A. He had, but it was up as collateral, and until he had
gotten it from the Bank, he could not give what was up there,
neither could he sell what was up there, but he always spoke
of it as my stock, and so as to stock he had sold Mr. Dunnington.
Q. As soon as these two letters were signed by Mr. Cameron
Dunlop, they were immediately handed to Mr. J. W. Dunnington, were they not f
.
A. I can't remember. I don't think it was many minutes or
possibly seconds, before I took them over to where Mr. Dunnington was sitting, and gave them to him.
Q. It is a faet that you have previously testified, have you
not, that after Mr. Cameron Dunlop saic;I to Mr. Dunnington
that he wanted him to send these certificates on to the Tobacco Trading Corporation for transfer, Mr. Dunnington said
he would like something in writing, and these two letters were
written by Mr. Dunnington in order to have something in
writing,- were they not?
A. -For Mr. Dunnington 's protection. He wanted something in writing. He did not want the estate to say that he
went to the safe and got out so many certificates, without
something from Mr. Dunlop saying that he had given bim
permission to do it.
Q. And they were written on the request of Mr.
page 64 ~ Dunnington, as something for his protection, and
as a receipt!
A. Yes.
•
Q. And naturally, if they were for Mr. Dunnington 's protection, they would have to be delivered to Mr. Dunnington, as
otherwise, he would not have them for his protection, would
hef
A. No.
Q. Did you plainly understand that Mr. Dunlop was to
receive this dividend on the stock which was to be paid either
on the 27th or 29th Y
A. Yes, it was nnderstood that dh7idenc1 was to go toward
his note.
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Q. And it was also plainly understood, was it not, that the
stock was to remain in his name, and not be issued in your
name, until after that dividend was paid 7
A. Yes, because the check would have come to me and I
would have to endorse it and send it back, and he did not want
that. He also stated that he was having Mr. Dunnington 's
stock transferred to hin:i, and that Mr. Dunnington was getting
the dividend from his stock.
Q. Mrs. Payne, do you know anything about the business
and personal relations which existed between Mr. Cameron
D~nlop and ]\fr. J. W. Dunning-ton, at Farmville¥ Were they
close friends, or otherwise 7
A. They were close friends.
Q. Did Mr. Dunnington come to see Mr. Dunlop often during his last illness 7
page 65 ~ A. I think six days out of the week he was at
my home while he was there. He did not come
to see him quite as often at the hotel before he went to
the hospital. When he went to the hospital, he was there
'every day, and sometimes two or three times a day.
Q. How long had the close business and personal relations
between them existed, do you know 7
A. Since the case that we spoke of.
Q. You mean the suit for alienation of affections brought
by Mrs. Crutcher against Mr. Dunlop 7
A. Yes.
Q. And that was some ten years ago, was, it not T
A. I don't know the exact date, but it was a good many
years ago.
.
Q. Mr. Dunnington was in the same line of business as Mr.
Cameron Dunlop, was he not 7
A. He was.
Q. Was he a leaf tobacco dealer at Farmville Y
A. Yes.
Q. Did you know that frequently they had handled tobacco
on joint accounts Y
A. I did. Mr. Payne and Mr. Dunlop had joint accounts
too.
Q. Did you know that for a good many months prior to Mr.
Cameron Dunlop 's death, on account of his health, Mr. Dunnington had handled practically all of his business for him?
A. I did. From Mr. Dunnington and Mr. Dunlop both.
Q. And he had attended to practically all of his business
affairs for him during that period 1
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page 66

~

A. Well, I could not say all of his business affairs, because Mr. Dunlop attended to his own business up to the time of his death. He signed his checks, read
his mail. Of course, business mail went· to his factory, but
personal mail was brought to my home.
Q. But he could not get out, and Mr. Dunnington had to
attend to things that needed seeing to, did he not¥
A. 'Not all of them. Mr. Crutcher attended to things, and
Mr. Groom at his factory, attended to some.
Q. Tell me something about Mr. Dunnington 's standing in
the community. He is a prominent man in that section T
A. He is.
Q. And they are people of prominence T
A. They are people of money.
Q. Do you know of any position of trust or honor which
he holds with Hampden-Sydney College? Is he one of the
Trustees?
A. Yes.
Q. He is a bank director, do you happen to know?
A. I think he is. His brother-in-law is President of one of
the Banks, and I think he is connected with it.
Q. Do you happen to know whether he is a member of the
Town Council 1
A. No, I don't lmow about that. I just know he is right
prominent there, in fact, his family has been for years.
Q. Is his reputation for veracity and business honesty unquestionable, so far as you know!
A. I should think so, so far as I know.
page 67 ~

RE-DIRECT EXAMINATION.

Bv Mr. McGuire:
..Q. Mrs. Payne, on cross examination, you were asked what
was Mr. Dunlop's purpose when he handed you the hvo letters, one to the Tobacco Trading Corporation, and one to
l\t.(r. Dunnington. Did Mr. Dunlop tell you what to do with
the letters?
A. No, he did not tell me what to do with them.
Q. You testified he said "Elvira, now this is yours". Did
he sav what he referred to when he said ''Now this is vours''?
A ...No, sir.
.,
Q. I do not know whether I asked you whether Mr. Dunlop
stated his purpose when he told you on the morning of the
23rd that .he wanted Mr. Dunnington to come back to Drakes
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Branch. Did he tell you the purpose of having Mr. Dunnington come back?
A. Yes.
Q. What did he say?
A. He said he wanted to get the stock straight and get Mr.
Dunnington to attend to it and send it to Richmond, either
send it or take it, he did not lmow which he would do, but to
take it out of his safe in Farmville.
Q. You were asked on cross examination about a gift Mr.
Dunlop made to you of $10,000.00. Did he tell vou before
that he was going to make you that giftf
A. Maybe a few days before he told me that he wanted to do
it, and that when ''Dick'' came up there he was going to get
him to attend to it for me. When Mr. Dickinson came, he
discussed it with him and called me in the room and told me
what he was going to do, and Mr. Dickinson said he would
be glad.
page 68 ~ Q. Who is Mr. Dickinson T
A. ·He is with the Tobacco Trading.
Q. What did Mr. Dickinson tell you he was going to dot
A. He said he was going to send two checks for $5,000.00
each, and that he would deposit them to his account and then
deposit a check to my account, so that it would not show on
his books about it.
Q. Did Mr. Dunlop say anything further to you about the
gift of money?
.A. Yes, he said he expected to add to it from time to time.
Q. Did he add to it from time to time?
A. No, he died soon after that.
Q. He did not give you any more money?
A. No, he did not g:ive me any more money.
Q. You were asked on cross examination if Mr. Payne ~nd
Mr. Dunlop were doing business together, and you said Mr.
Dunlop also did business with ]\fr. Payne on a joint account.
Is that righU
·
A. He s-aid he had done that.
Q. Were there any business transactions had, or proposed,
between Mr. Dunlop and Mr. Pa.yne during Mr. Dunlop's illness at your home?
A. Before Mr. Payne went to South Carolina, Mr. Dunlop
told him that he would be glad to loan him some money, as
much as $10,000.00, if he needed it. When he got down there
if he found he wanted to buy more tobacco than he counted
on, to let him know and he would make arrangements to send
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it tQ him. I knew nothing about it until a letter
page 69} came back from Mr. Payne to me, saying to tell
Mr. Dunlop that he could use the money. I read it
out, not knowing what I was reading. Mr. Dunlop 's mail came
at the same~time as mine, and I opened it and read Mr.
Payne's lett~r saying to tell Mr. Dunlop that he could use
the $10,000.0Q. I was surprised, and I said what money is he
talking about, and then Mr. Dunlop told me that he had
offered Joe some money if he needed it, as much as $10,000.00.
The more I thought about it, the more I thought that I did not
want Mr. Payne to borrow any money from him at that time,
when Mr. Dunlop was in the condition that he was in. Mr.
Dunnington and Mr. Dickinson were trying to get his affairs
straightened out for him. I talked to Mr. Dunnington about
it, and he said that he thought I was exactly right not to let
Mr. Payne borrow any money from Mr. Dunlop. Mr. Dunlop said to me "Have you written to Joe what I told you to
write him", and I said "Yes", but I had not. I wrote Mr.
Payne that I did not approve of him borrowing any money
from Mr. Dunlop.
Q. What had Mr. Dunlop told you to write Mr. Payne?
A. He told me he would be glad to make arrangements and
let him have the money.
Q. Was Mr. Payne to give Mr. Dunlop a note for that
moneyY
A. Mr. Dunlop had borrowed money from Mr. Payne, and
Mr. Payne had borrowed from Mr. Dunlop for years. There
was always a note, and he was to send him one from South
Carolina.
Q. Did Mr. Dunlop say what he proposed to do with that
notef
page 70 } A. He said something to me afterwards about
Joe not taking the money, and he said "Well,
Elvira, I had planned for you to have that", but I never
told Mr. Dunlop that I would not allow Mr. Payne to accept
it. Mr. Dunnington knew about it, because I had discussed
it with him, but I did not want Mr. Dunlop to realize that he
was as bad off as he was, and that they were trying to get his
affairs straightened out.
Q. When you speak of Mr. Payne going to South Carolina
on the market, just what do you mean Y
A. On the tobacco market, to buy. He has a plant there.
Q. Has a plant where?
A. Lake City. He would go there from time to time. He
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bought tobacco there, and usually started about the first of
August and lasted through Christmas.
Q. You were asked on cross examination several questions
about Mr. Cameron Dunlop being at your house and paying
board, etc. You stated that Mrs. Tucker spenl.Z a great deal
of time at your house helping with Mr. Dunlop, and also Mr.
Dunlop 's man Zelly was there. Did Zelly take his meals there 1
A. Zelly was there some days for two meals, and some days
three meals, and, of course, he did not offer to pay any board.
If he had I would not have accepted it.
Q. You did not make any suggestions Y
A. No, as I said, he was there two months before he mentioned anything about his board.
And further this deponent saith not.
Signature waived.

J. W. DUNNINGTON,
a witness of lawful age, being first duly sworn,
deposes and says as follows:

page 71 }

DIRECT EXAMINATION.
By Mr. Hurt:
Q. Mr. Dunnington, where do you live?
A. Farmville, Virginia, Prince Edward County.
Q. What business are you in 7
A. Leaf tobacco dealer.
Q. How long· have you been in that business?
A. Since 1911.
Q. Did you take over your father's tobacco business when
he died?
A. I did. He died in 1922.
Q. What was his name?
A. W. G. Dunnington, or Walter Gray Dunnington.
Q. Was he the Mr. Dunnington who was in the tobacco business in Farmville for many years, and was known to his
friends and intimates throughout that section as Watt Dunnington?
A. He was the same one.
Q. How long did you know the late Mr~ Cameron Dunlop?
A. Oh, I would say from the time he began the tobacco
business until his death. I knew l1im well llt the end. Of
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course, I had known him prior to my entrance in the tobacco
business.
·
Q. What business was he in.!
A. Leaf tobacco dealer.
Q. Did both of you deal in the same type of tobacco1
A. We did largely.
.
page 72 ~
Q. Was that light or dark tobacco?
A. Dark mainly.
Q. Where did Mr. Dunlop live?
A. Drakes ·Branch, Virginia, Charlotte County, thirty miles
south of Farmville.
Q. Were you a close business and personal friend of Mr.
Dunlop's?
A. I was.
Q. When did your close relations begin Y
A. At the same time that suit was brought against him by
Mrs. W. A. Crutcher.
Q. Will you please explain the circumstances under which
your relations at that time became dose and intimate!
A. We had been doing some business together, and I had
been doing ,business at Drakes Branch. When I learned about
the case, I went over to Drakes Branch and told him that
I regretted that such was the case and I knew it was very
alarming and worrying· to him, and that it was bad to come
during· the middle of the tobacco season and that if I could
be of any service to him, that I would gladly come over
there and run his business for him while he was attending
the case at Richmond, for which he was always grateful afterwards, although I did very little toward running it at
that time, simply offered my services.
Q. w·as this the suit for alienation of affections which has
been previously mentioned in the depositions today?
A. Yes.
page 73 ~ Q. Was the case tried in Richmond?
A. Tried in Richmond, so I understand.
Q. Approximately how long did it last, do you know?
A. I think he was down here two or three weeks. That is
all I know, I was not here myself.
Q. What was the amount for which he was sued, do you
remember?
A. No, I do not know.
Q. Was it a large amount, do you know?
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A. I am inclined to think it was rather a large amount, but
I do not know what the amount was.
Q. And you sa.y he was always very appreciative of your
volunteering· to help him at that time?
A. Yes.
Q. Approximately how many years ago was that suiU
A. Ten or twelve years ago, I do not recall exactly.
Q. From that time on, did you see a considerable amount
of Mr. Cameron Dunlop f
A. I did. Yes, I did.
Q. Did yoUi ever. have any business relations with him, and
if so, what were they?
A. Yes, Mr. Dunlop bought tobacco for me at Drakes
Branch, and I bought tobacco for him at Farmville. We also
had what is lmown as a joint account at both points, and we
had until his death joint accounts which were on the books
at the time of his dea.th.
Q. Is that ·custom of having· joint accounts a common one
among· tobacco de~lers?
page 74} A. It used to be more common than it is now.
There seems to be some objection now to so many
joint accounts. Years ago it was quite common, and is still
practiced.
Q. Did you and Mr. Dunlop have a joint. account for the
tobacco which you sold in Norway1
A. We did.
Q. Will you explain a little bit in detail as to what you
mean by joint accounts as to the tobacco in Norway?
A. That is, any tobacco sold by him in Norway, or sold
hy me in Norway, was a fifty-fifty proposition, win or lose.
Q. Did each one accept the statement of the other as to
what the tobacco cost the other one?
A. We did, without question.
Q. Then it was a. business arrangement requiring a high
degTee of confidence in one another, so far as their statements
and integrity were concerned?
A. It was.
Q. During Mr. Cameron Dunlop's last illness, what were
the relations between you and him?
A. They were very close. In fact, his health did not permit his attending to his own business the last tobaooo sea8011 of his life, meaning· the period during- which that type
of tobacco was l1andled, and due to his bad health, I assisted
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in handling his business as well as mine, practically running
it for him. He had his own organization, but I was the watchdog· for him, although I did not :belong to his organization
as I was in business for myself.
page 75 ~ Q. During how long a period of time was it that
you practically ran his tobacco business for him Y
A. From January until his death in August. He died in
August.
Q. In 1938T
A. Yes.
Q. Did you have any connection with' settling any liabilities
of his that grew out of some transaction that he had with
Nagle?
A. I did.
Q. What was done in that connection Y
'A. Mr. Dunlop told me of his entanglement in the Nagle
affair, and stated that he owed a Bank in Chicago quite a
large sum of money, but that he really did not know himself
exactly what he owed, but that he was paying 7% interest. I
told him that the matter should be settled. He stated that
he would settle it as soon as he was well enough. I told him
that he should not wait until that time, because it was too
far. I suggested that he should get his friends to settle it
for him. He suggested that I get Mr. H. Dickinson, Vice
President of Tobacco Trading Corporation to settle the matter. He asked me if r would come to Richmond and see Mr.
Dickinson, which I did. Mr. Dickinson then went to Drakes
Branch to see Mr. Dunlop, and discussed the proposition,
I, at the same time, going to Drakes Branch and being present with Mr. Dunlop. We then decided to send Mr. Dickinson
to Chicago, which we did, to find out exactly where he stood.
Mr. Dickinson spent several days out there inpage 76 ~ vesforating·, came back and reported, and was advised to close the matter. Mr. Dickinson then went
back to Chica~o in an effort to lower the interest rate, which
we succeeded in doin2-, reducing it from 7% to 5%. Mr. Dickimmn agreed that 11is Company would put up the necessary
money with which to settle the claim, according to my recollection, some forty odd tl1ousand dollars, which was put up
by the To:bacco Trading·. and tJ,e claim was settled. After
this claim was settled~ the stock being held in Baltimore,
Maryland, was released. It. was a hookup between three different banks in Baltimore, Rfohmond and Chicago.
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Q. Approximately how long before Mr. Dunlop's death was
it that this forty odd thousand dollars was paid 7
A. I don't recall the exact date., possibly six weeks, when
we actually sent the money out there. It may be even less.
You can get those records from Tobacco Trading, or my
office.
Q. And the sum to make that settlement you say was advanced by the Tobacco Trading Corporation T
A. It was.
Q. Was that sum, or most of it, still owing at the time of
Mr. Cameron Dunlop 's death Y
A. A large part of it.
Q. At the time this settlement was made, were all of Mr.
Cameron Dunlop's shares of stock pledged with this bank in
Baltimore?
.A. With the exeeption of ten shares of common and ten
shares of preferred.
Q. .Approximately how many shares of stock of
page 77 ~ Tobacco Trading Corporation were so pledged
with the bank in Baltimore f
A. .About 1,170, I think.
Q. 1,170 of each?
A. Yes.
Q. What then became of the certifica~es for these shares
of stock after this debt was paid?
·
A. They were finally brought down from Baltimore by a
Mr. Kent, and delivered to Mr. Dunlop, who was at that time
in the home of Mr. and Mrs. Payne, at Drakes Branch.
Q. Approximately how many certi:fieates were they, in point
of the number of actual certificates, did you say 7
A. I do not know, but they were quite a number, possibly
twenty-five different certificates, maybe more, quite a bunch.
They varied in denominations from one hundred shares up,
some even smaller.
Q. Were these certificates all endorsed in blank, or do
you know?
A. All endorsed in blank with pencil, and witnessed by ,v.
A. Crutcher in pencil.
Q. Was the signature of W. A. Crutcher as witness also
in pencil?
A. It was.
Q. Do you know wlmt was the occasion of their all being·
·
endorsed in blank T
.A. So that they could be used by the bank as collateral.·
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Q. Was this Mr. Kent, who brought the certir.6:cates down
to Mr. Cameron Dunlop, from Baltimore T Was
page 78 ~ he connected with the bank in Baltimore!
A. He was.
Q. You sa.y that the ·Certificates then were delivered to Mr.
Cameron Dunlop in person, by Mr. Kent, and Mr. Cameron
Dunlop at the time was in the home of Mr. and Mrs. PayneY
A. That is correct.
Q. What was the subsequent facts as to the physic.al possession of these shares of stock? Tha.t is to say, did Mr.
Cameron Dunlop continue to keep them at Mrs. Payne's home,
or what became of the certificates, that is, the whole block?
A. The whole block remained in Mrs. Payne's home for
some days. I do not know exactly how long, possibly five or
six days, maybe .a week.
.
Q. Then what happened to them?
A. He then requested me to take the stock and keep it for
him, which I reluctantly did.
Q. Where did you keep the certificates?
A. In a safe in my office in Farmville, Virginia.
Q. Approximately when did you take possession of all of
these' certificates of stock 1
A. I think it was ahout August 18th. The record will probablv show it.
Q. Was that during the year 1938?
A. 1938.
Q. After you took possession of the certificates, did Mr.
Cameron Dunlop sell any of these certificates t
A. He did.
page 79 ~ Q. To whom did he sell them?
A. One hundred shares of common, and one hundred shares of preferred stock were sold to me, J. W. Dunnington. Fifty shares of common and fifty shares of pre..:
ferred stock was sold to Mr. L. E. Hubbard, of Farmville,
Virginia.
Q. What was Mr. Cameron Dunlap's connection with the
Tobacco Trading Corporation, other than being a stockholder Y
A. Vice-President and Direc.tor.
Q. Did he receive any compensation as an officer?
A. He did.
Q. Had he had any connect.ion with t.he forming- of the
Company?

l
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A. He did. He put up the first money for the creation of
the Company.
Q. Was he a relatively large stockholder in the Company,
compared to other persons?
A. I think he was perhaps one of the largest.
Q. Mr. Dunnington, was the answer which has been filed
in this suit by yourself and Mr. Robert Dunlop,, as Executors
of the last will and testament of Mr. Cameron Dunlop, deceased, read by you prior to the time it was filed t
A. I do not know when it was :fiiled, but I read the papers.
I do not know when it was :filed.
Q. Are the statements contained in that answer true to the
best of your information and belief?
A. They are.
Q. Does the position which that answer. represents the
Executors as taking with respect to the claim of
page 80 } Mrs. Elvira Payne in this suit represent the true
position which the Executors take with respect to
this alleged gift?
A. It does.
Q. Wbat was the nature of the disease from which Mr.
Cameron Dunlop w.as suffering, and from which he ultimately
died?
A. Cancer of the lungs.
Q. When did he die?
A. He died on August 25th, I think.
Q. In the year 1938?
A. Yes.
Q. Did you ever discuss the nature of his disease with his
})hysicians ?
A. I did.
Q·. Were you informed of the nature of his disease?
A. Not de:finitelv until shortlv before his death.
Q. Were you lead t.o believe .by them that it would necessarily be fatal?
A. I was.
Q. Did Mr. Cameron Dunlop ever know prior to his death
the nature of his disease, and that he could not recover?
A. He did.
Q. Do you know when he first learned that fact f
A. A few weeks before his death.
Q. Do vou know how he learned that fac.U
A. By telling- him. I could not get the doctors to do it,
~o I did it myself.
1

my
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Q. Why was it that you acquainted him with that situa-

tion?

page 81 ~

A. Because I thought he should know. His affairs were not in good shape, and as man to man,
and friend to friend, I told him to his face.
Q. What was the condition of hi·s business affairs, that is
to say, were they in excellent condition, or were they somewhat involved 7
A. Somewhat involved.
Q. Was it as a result of your acquainting him this fact that
he made his will?
A. I could not say whether I told him before the will was
written or afterwards. I rather think I acquainted him with
his condition before the will was signed, but I am not positive. ·
Q. Approximately how long before he died did he sign his
will!
A. I think the will was signed on or about Augnst 18th. I
did not bring a copy with me, and I am not positive on these
dates.
Q. During the last approximately three months of his life,
and during the time that he was at the home of Mr. and Mrs.
Payne, did you attend to many matters for him, or only a
few?
A. I attended to a great many, most of them relating to
his business.
Q. Was he attempting to get his affairs in shape in order
to leave them as straight as possible on his death Y
A. I think he was.
Q. Are you one of his Executors f
A. I am.
page 82 ~ Q. Who is the other Executor?
A. His brother, Robert Dunlop, of Petersburg,
Virginia.
Q. What has been the experience of the Executors as to
the condition of his estate as to whether it was in a very
clear and satisfactory condition, or whether it was a very
complicated business situation?
Counsel for Elvira V. Payne objects to this .question, and
to the answer thereto,· as being· irrelevant and immaterial.
A. Very complicated.
Q. Do j ou recall a visit which yon made to Mr. Cameron
Dunlop on the night of August 23, 1938?
1
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A. I do.
Q. Did Mr. Dunlop at that time say anything to you about
his deciding to give any of these shares of stock of the Tobacco Trading ·Corporation to Mrs. Elvira Payne?
A. He did.
Q. What did he say to you in that connection?
A. He said he was going to give ''Elvira'', as he called ·
Mrs. Payne, some stock in the Tobacco Trading Corporation,
and asked me to call her into the room. She came in and he
told her that he was giving her one hundred shares of common and one hundred shares of preferred stock in the Tobacco Trading Corporation.
Q. Where was he at the time?
A. He was in the bed in the room.
Q. Was the nature of his illness such that he was
pag·e 83 ~ confined to his bed?
A. It was.
Q. You say he asked you to call Mrs. Payne into the room!
A. He did.
Q. And did you call Mrs, Payne inf
A. I did.
Q. And did she come into the room?
A. She did.
Q. And the occasion of her coming in was for him to announce to her that he wanted to give her this stock?
A. It was.
Counsel for Elvira V. Payne objects to the counsel repeating the testimony of his own witness and asking him to confirm. a statement, and his repetition of what the witness had
said, which is inaccurate.

Q. Did Mr. Dunlop then tell you that he wanted you to do
anything a:bout the shares of stock?
A. Yes, he did.
Q. Wha.t did he tell you he wanted you to do Y
A. He wanted me to send them to Richmond and have them
transferred on, or after Aug·ust 29th, to Elvira. V. Payne.
Q. Did he tell )rou which particular certificate, or certificates, he wanted you to send to Richmond?
A. He did not.
Q. Did he designate which particular certificate, or certificates, he wanted you to send to Richmond?
A. He did not.
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page 84 ~

Q. Did ~e tell you the number of shares that he
wanted transferred to Mrs. Payne i
A. He did.
.
Q. How many shares did he say that he wanted transferred?
A. One hundred shares of preferred and one hundred
shares of common stock.
Q. As a result of this request from him to you, what did
you then do or say Y
A. I told him that I would have to have written instructions. That I had given him an official receipt for the entire
block of stock, and I wanted instructions in writing to protect myself. I told him that I would write them and bring
them .over the next day. He said that he preferred that they
be written that nig·ht, and why couldn't I write them myself.
I told him that I could. He then asked Mrs. Payne to get
me paper and pen with which to write these letters. I went
into the hall to her desk, and wrote the letters, one to myself,
and one to the Tobacco Trading·Corporation.
Q. I hand you herewith the bill of complaint which has
been filed in this cause by the Tobacco Trading Corporation,
attached to, and marked Exhibit "B ", is what purports to
be a letter written with pen and signed in pencil by Mr.
Cameron Dunlop, dated August 23, 1938, and addressed to
the Tobacco Trading Corporation. Will you please look at
that letter and tell me if that is one of the letters which you
wrote at that time?
A. It is.
page 85 ~ Q. Is that letter in your handwritingf
A. It is.
Q. I hand you herewith the answer which you and your CoExecutor have filed in this cause, attached to which, marked
E.xhibit "A", is what purports to be a letter sig'lled in pencil
bv Mr. Cameron Dunlop, a.nd written with pen, and addressed
to you, dated August 23, 1938. Will you please look at that
letter and state if that is the original of the other one of the
two letters which vou wrote at that time t
A. It is.
.
Q. Then a.t the bottom of this letter last mentioned, occurs
the following· in pencil :

'' Ctf. #4 for 100 shs. Preferred
Ctf. #99 for 105 shs. Common, mailed August 24, 1938. ''
In whose handwriting is that written?

Elvira V. Payne v. Tobacco Trading ·Corp.

127

J. W. Dunnington.

A. My bookkeeper's. Mr. L. E. Hubbard. Simply to show
what shares were sent.
Q. These two letters whj.ch you have mentioned, one addressed to you and one addressed to the Tobacco Trading
Corporation, and, which as you stated, were written by you,
were they written at your suggestion 7
A. They were written at my request. In fact, demand.
Q. What disposition was it your intention to make of these
letters as soon as they were sig-ned by Mr. Cameron Dunlop 7
A. Put them in my pocket and carry them home.
Q. Put them in your pocket and carry them home Y
A. Yes.
pag·c 86 } Q. Immediately after you wrote these two letters, what then did you do with them?
A. Carried them into the room in which Mr. Dunlop was
for him to sign.
Q. Did you hand them to him 7
A. I do not recall whether I handed them to him or to Mrs.
Payne. She was in the room. He read the letters and proceeded to sign them.
Q. At the time he signed them, where were you and where
was Mrs. Payne?
·
A. I was on one side of the small bed, and she was on the
other. I do not rooall whether I was sitting or standing, but
I was close enough to touch him.
Q. Did you see him sign them?
A. I did.
Q. Could you see him write his name?
A. I could. In sig·ning one of the letters, I do not recall
which, he made an unusually big loop for the "l", and his
remark was "Don't that look like Hell'' .
. Q. Do you recall anything else about the way he signed
his name?
A. Yes, he always insisted in putting a little mark under
his name. He said it was not his signature unless he put it
under there, and he insisted on making that line.
Q. And did he insist on making that line under his signature to bis letters on this occasion?
page 87 } A. He did.
Q. And he made muc.h of it that time?
A. Yes.
Q. Did he, or did he not, experience difficulty in signing
l1i~ name on account of his physical condition?
A. He did. He had arthritis. It was quite difficult for- him
to write, and he had to be somewhat assisted.
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Q. Was he also not very weak, do you know T
A. I would say he was weak.
Q~ But the arthritis was the c!Jief difficulty with his signing!
· A. Chief difficulty, yes.
Q. After he signed these two letters, were they handed to
you immediately, or did some period of time. intervene before
they were handed to you T
A. They were handed practically immediately. It may have
been a minute. or so, but there was no delay in time.
Q. Do you recall whether they were handed to you by him,
or whether Mrs. Payne handed them to you for him T
A. I am not positive whether she handed them, or he
handed them to ·me. I don't recall. Nothing happened to
t.hem between the time he signed them and the time I got
them.
Q. Do you recall whether or not Mrs. Payne read, or had
an opportunity to read them, between the time they were
sig·ned by Mr. Cameron Dunlop and the time they were in
your possession?
A. She did not have an opportunity unless they
page 88 ~ were read while he was signing· them.
Q. And if she read them while he was signing,
she would have read over his shoulder, would she!
A. ,She would.
Q. Did they come from his possession to your permanent
possession so quickly and immediately that she had no opportunity of reading them during the meantime?

· Counsel for Elvira. V. Payne objects to this question as
leading, and so far as the proper question is concerned, it
has already been answered.
A. They did.
Q. If they were handed by Mr. Cameron Dunlop to Mrs.
Payne, and as I understood you to say, you do not recall that
they were, were they apparently handed to her solely for the
purpose of her handing them to you as a mechanical act, or
were they handed to her for the purpose of Mr. Cameron
Dunlop giving· them to her?
Counsel for E1vira. V. Payne objects to this question unless
the witness c.an testify as to what. :Afr. Dunlop said to indicate his purpose of delivering- the letters to Mrs. Payne.
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A.
Q.
A.
Q.
tion,

Simply to hand. them to me.
One of them was addressed to you, was it not 7
It was.
The otJ1er was addressed to Tobaooo Trading Corporaw.as it not?
A. It was.
pag·e 89 ~ Q. You said they were written at your request?
A. They were.
Q. And you told him that the reason you wanted him to
write them was so that you would have them Y
A. I did.
Q. And they were written in response to your request or
suggestion, and as you said, practically your demand 7
A. ·They were.
Counsel for Elvira V. Payne objects 'to the constant repetition of the testimony by the witness, ·and the leading questions a-re objected to, and all answers to these questions.

Q. After these two letters were given to you, did you leave
the room shortly thereaf~r, or did you remain some timeY
.A.. Not immediately, I remained for a while and talked to
him as usual.
·
Q. Where did you place the letters?
A. In my inside coat pocket.
Q. When d~d yon return to Farmville after that f
A. When I left Mrs. Payne's home. I do not recall the
hour, possibly an hour after the signing of these letters.
Q. Approximately, :at what hour of the night do vou tllink
you arrived in Farm.ville?
A. About ten o'clock, maybe, I do not recall.
Q. Was your -office closed at that time?
A. It was.
Q. Wbat was your next action with respect to these letters
and the instructions which you had received from
page 90 ~ Mr. Cameron Dunlop in connection therewith¥
A. The following morning I got out the .cert.ifiea.tes of stock, as near the amount mentioned by him as possible, and forwa.rded them to tbe Tobacco Trading Corporation, accompanied by .a iet.ter written on my own ~stationery,
as weiU as his letter, requesting· t.hem to carry out his instructions and to issue a certificate· .of stock for the shares beyond that he wished to ·give to M.rs. Payne, in the name of
Cameron Dunlop.
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Q. :Attached to the bill of complaint in this cause, and
which I hand you herewith, marked Exhibit ''A.'', is what
purports to be a letter from you to the Tobacco Trading· Corporation, dated August 24, 1938. Will you please look at
that letter and say whether or not that is the letter to which
you have just referred¥
A.. It is.
Q. I hand you herewith what purports to be a Post Office
receipt for a registered article, signed by the Tobacco Trading Corporation, dated August 26, 1938, which receipt is addressed to you. What receipt is that¥
A.. It is a receipt for the stock that I mailed to them.
Q. Was .the stock sent by registered mail Y
A. It was, to be sure of it getting there, and requesting a
return receipt.
Q. On what date does this Post Office receipt show these
certificates and these letters as having been received by Tobacco Trading Corporation?
A. August 26, 1938.
page 91 ~

By Mr. Hurt: Will you please file this receipt
as an exhibit with the depositions, marked '' J. W.
D. No. l"?
By :Mr. Dunning-ton: I so do.

Q. When did Mr. Cameron Dunlop die?
A. August 25, 1938.
Q. In the letter above referred to, sig'Iled by Mr. Cameron
Dunlop, dated August 23, 1938, and addressed to Tobacco

Trading Corporation, in which he instructs, or requests, the
Tobacco Trading Corporation to transfer these shares of
stock to :Mrs. Payne, the following language occurs :
"making the transfer as of Aug. 29th not before.''
Did. Mr. Cameron Dunlop explain why be wanted that languag·e added, or used¥
A. He did.
Q. What reason did be give for that?
A. He did not want the .stock transferred until after the
dividend date. He wanted the ~ividend to apply on an mdebtedness to the Tobacco Trading Corporation.
Q. Did he indicate he knew a dhidend was about to be
paid?

I
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I

I
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A.
Q.
A.
Q.
· A.
dend
Q.

He did.
Did he indicate he knew the amount of the dividend t
He did.
Do you recall what the amount of that dividend wasY
15% on the common stock, it was not a preferred diviperiod, but common stock period.
You say 15%. How much was that per share!
A. It was 15%, and the stock was $100.00 per
page 92 } share. Based on that, it paid $1,500.00 dividend
on the one hundred shares in question.
Q. Mr. Dunnington, in carrying out the instructions of Mr.
Camero·n Dunlop in connection with this transaction of these
shares which he wanted to giye to Mrs. Payne, did you deem
and consider yourself his agent, or the agent of Mrs. Payne?
Counsel for Elvira V. Payne objects to this question, as
the opinion of the witness as to how he considered himself
acting, is not material.
In answer to the objection just made by Mr. McGuire, counsel for the Executors would like to point out that the question
does not ask Mr. Dunnington to say whose agent he was, but
merely asks him to say whose agent he deemed and considered
himself to be, whioh I submit is an entirely proper question,
because as I recall it is a legal maxim that a condition of a
man's mind is as much as matter of fact as the condition of
his stomach, and I am merely asking the witness to testify
what was in his own mind.
By Mr. McGuire: The objection is repeated for the reason that such an answer is irrelevant, since it makes no more
difference in this case what was in l\Ir. Dunnington's mind,
than what was in his stomach.
A. I was the agent of Mr. Dunlop.
Q. In these numerous business transactions which you attended to for him, and about which you testified, did you consider yourself his agent?
A. I did.
By Mr. McGuire: The same objection is offered, for the
same reason.
page 93 }

Q. Did this particular transaction of these shares
of stock wl1ich he intended giving to Mrs. Elvira

.
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Payne, differ in kind, so far as your acting as agent for Mr.
Dunlop was concerned, from the other numerous transactions
,vhich you handled for him and about which you testified f
By Mr. McGuire:

Same objection.

A. They did not.

In addition to the grounds of objection already stated, the
questions asked the witness relative to his relation to this
transaction and his opinion as to what that relation was, is
objected to by counsel for Eltlra V. Payne, on the priticipal
of law by which the -evidence of the inditldual himself as to
a:gency, 1s not proper evidence. You can't prove ag-ency by
the testimony of the agent himself. The facts must be proven,
and from those, a conclusion drawn.
Q. Do you know when the Tobacco Trading Corporation
first learned of the death of Mr. Dunlop 7
A. I do not.
Q. You don ''t ,know whether or not they learned ,of it almost
as soon as it occurred:, or noU
A. Every one was notified from Drakes ·Br.anch. I was not
there at the time. I was notified myselrf over the telephone..
Q. 'What attitude did the Tobacco Trading C0rporation
take with respect to these snares of stock, that is to say, ilid
they transfer _them into the name of Elvira Payne, or what
did they doY
A. They wrote that they were ad~ised by their attorney
that it was not a completed gift, ·and that they
page 94 ~ would not ·do anythl~ until they were advised
what disposition to .make of .them.
Q. Did you gather from that that they must have heard ·of
the death of Mr. Cameron Dunlop?
A. I did.
Q. Mr. Dunnington, in addition to being ,in the tobacco
business in Farmville, do ,you hold :any positimas of _p;aib1ic
trust, such as official positions with .the Town Council, .and
that sort?
A. I am a member of the Town Council, Chairman of the
Council, Direc.tor in the Planter.s Bank and Trust Company,
and a member of the Board of Trustees of Hampden Sydney
College.
Q. Mr. D.unnine;fon. after your .return to Farmville on the
night of the 23rd, and on the morning of the 24th when you
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looked at the block of certificates of Tobacco Trading Corporation which were in your possession, as you have testified,
did you find any certificate, or certificates, for exactly one
hundred shares of common and preferred Y
A. I did not.
Q. Had Mr. Cameron Dunlop in any way indicated to you,
either in writing or verbally, which particular certificates. you
were to send to Richmond Y
A. He did not.
Q. Was it your· construction of his instructions that any
certificates that you selected would be satisfactory?
A. That is right.
Q. Did you feel that_ you had the choice of sepage 95 } looting a~y particular certificates that you saw fit 1
A. I did.
·
Q. He had not desig-nated which particular certificates you
should select Y
A. He had not.
Q. You were able to find a certificate for exactly one hundred shares of preferred, were you notf
A. I was. · Was able to find certificate No. 4 for one .hundred shares of preferred, and the nearest thing I could find
was certificate No. 99 for one hundred and five shares of common stock, and that is the reason I selected· those certificates.
CROSS EXAMINATlON.

By Mr. McGuire:
Q. Mr. Dunnington, you mailed those letters on August
24th, did you not?
A. Yes, sir.
Q. And they were received in Richmond on August 26th.
Yo:n cannot account for delay, can you Y
A. There was some delav in the Post-Office in the afternoon of the 24th that I mailed it. That is my recollection.
Q. When you mailed them, you had done the last act you
could do in this connection, had you not T
A. I had.
Q. Had Mr. Dunlop not died on the 25th, the transfer would
have been made on the Corporation's books so far as you
know?
A. On the 29th, not before, as they were re.
page 96 } quested not to make it before.
Counsel for the Executors objects to that question and any
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answer thereto, because it presupposes that Mr. Dunlop might
not himself have changed his mind during the meantime, and
it is our contention that he would have had the right to do
so.
By Mr. McGuire : Counsel. for the Executors misunderstood the question. So far as you know, Mr. Dunnington, the
transfer would have been made? That was the question.
A. So far as I know, if he had lived.
Q. Mr. Dunlop had never_given any indication of a desire
to change his mind, did he Y
A. He did not.
Q. You knew before August 23rd about this gift to Mrs.
Payne, did you not Y
A. I knew he was going· to gi~e her some stock, but I did
not know how much until then.
Q. From whom did you hear it 1
A. Mr. Dunlop himself.
Q. Do you recall how long before August 23rd Mr. Dunlop
spoke to you about this stock?
A. No, I do not recall, it may have been two weeks, it may
have been three weeks. He spoke of it more than once. Several times.
Q. You discussed it with Mrs. Payne, did you not?
A. I think I did.
Q. Do you recall having some conversation with her about
this stook on the morning of the 23rd?
pag·e 97 ~ A. No, I do not recall, we talked about it, I do
not know whether it was the 23rd or not.
Q. Did you say to her, of your own volition, or somewhere
in the conversation, that Mr. Dunlop had taken no steps about
the transfer of the stock¥
A. I may have.
Q. You spoke to her more than once about his not taking
the steps?
A. I talked to her several times about his not doing what
we wanted him to do.
Q. You knew the purpose for which Mr. Dunlop wanted you
to come to Mrs. Payne's home on August 23rd, did you not?
A. Not until I got there.
Q. I mean, did Mrs. Payne tell you the purpose of Mr. Dunlop 's request 1
A. ·1 think she simply asked me to come over. It was over
a party line, and I do not think that she would have done so.
0
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Q. Mr. Dunlop told you his purpose was to complete that
transfer, or the gift, did he not1
A. He told me he wanted to settle the matter, and called
Mrs. Payne in, as I testified.
Q. And so far as you know, you thought he had settled the
matter.
A. I suppose he had. He had complied with my request
to sign the letters.
Q. You suggested his signing the letters, did you not Y
A. I practically demanded it.
Q. You said they were either partly or wholly
pag·e 98 } for your own protection, did you not?
A. That is practically correct. I had been requested by Tobacco Trading Corporation that in any stock
·
he wanted transferred to get. a letter from him.
Q. Unless you had sug·gested signing the letter ·of August
23rd, there would have been no letter Y
A. There might not have been. I think he had enough con-.
fidence to let me handle it.
·
Q. His confidence in you was such that unless you had suggested a letter, it would have been satisfactory to him without a letter, is that true t
A. I think it would.
Q. You said that when the stock was sold to you by Mr.
Dunlop you had a written memorandum?
A. I had him sign a letter.
Q. About when was that?
A. I think it was about the 18th of August.
Q. I notice in the answer that you filed, you stated that
that occurred on the 18th of August. How long was that after
Mr. Dunlop had received the stock from Baltimore, do you
know?
A. Not more than a day or two. He was waiting to get
the stock to make the delivery, and delivery was made as soon
thereafter as possible.
Q. It could not have been on the same day that he received it, could iU
A. No, because he received the stock at night, and it was
the next day that I received it. It certainly was the next
day.
page 99 ~ Q. In your answer you state that on the 18th of
August, while you were visiting Mr. Cameron Dunlop in Mrs. Payne's home, you learned that all the certificate~
of this stock had been received by Mr. Dunlop and were in
his bedroom, and in his possession, is that right?

136

Supreme Court of Appeals of Virginia
J. W. Dwnnington.

A. Yes.

Q. And that he received them sometime before. How long
do you think Y
A. I do not know the date.
Q. Was this the first time that you knew he had them in
the Payne home Y
A. I learned it in her home. I do not know whether the
18th was the first that I learned that he had them in his possession.
Q. What I was getting at is this. Did you learn that Mr.
Dunlop had the stock before you came to the Payne home?
A. No, I was in the Payne home when I learned it. I knew
the man was supposed to bring them, but I did not know he
had brought them until the next morning. I tried to catch
him, but he left ahead of me.
Q. You do not know how long it was after that that the
stock you broiight was turned over to you, do you Y
A. Very shortly. I do not know the exact day.
Q. It could not have been the same dayY
A. I do not recall
Q. I am asking that, because in the answer you state that
on August 18th, while in the Payne home, you
page 100 ~ learned of the stock being there, and later on, you
say that on August 18th, Mr. Dunlop sold you the
stock that you purchased.
A. He probably gave it to me the same day. The deal reallv
had been made prior to that.
"
Q. How long before this had he sold you the stock, do ypu
know?
A. Probably two months.
Q. And you did not get delivery of the stock until it came
back from Baltimore Y ·
A . .No.
Q. Was that stock delivered in the Payne home, or after
you took it to Farmville?
A. I do not know. I think it was delivered after I took it.
I think it was given at the same time, Mr. McGuire. I am not
positive.
Q. You· could not be sure, could you?
A. I am not positive, hut I think it was given at the samf'
time I had him sign the letters.
Q. You mean then, you think the stock was delivered at tbP
Payne home, but that you are not sure?
A. I am not sure.
Q. Mr. Dunnington, in your absence, Mr. Hurt asked Mrr-;.

7
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Payne some questions about your standing in the community
and the various positions that you occupied. in Farmville, in
reply to which she stated just what you said about the positions, and gave you a very high character, to which I am
sure you are entitled, and you would say the same thing about.
Mrs. Payne, would you not Y
A. I would.
page 101 ~ Q. There is no one in Charlotte County who
stands any higher than that lady, is thereT
. A. Not that I know of.
Q. And Mrs. Payne's reputation for truth and veracity is
of the very highest Y
A. It is.
Q. Do you know it to be a fact, that in that trial of Crutcher
against Dunlop, there were some very unpleasant charges
made against Mr. Dunlopf
.A. I have heard so. I was not there at the time.
Q. Did you know that he depended greatly on the testimony of his friends, Mr. and Mrs. Payne¥
A. I knew they testified. I do not. know what any of them
testified to, I was not there.
Q. And you know that Mr. Dunlop considered them his
friends!
.A. Absolutely.
Q. .And that he relied upon them strong·ly in his defense 1
A. I do.
.
Q. Do you know that Mr. Dunlop was anxious for Mrs.
Payne to get this stock f
A. I knew he said he was going to give it to her.
Q. You had told Mrs. Payne that you knew Mr. Dunlop
wanted her to have the stock?
.A. I told her what he told me. .
Q. And you told Mrs. Payne that you had done all that you
could to complete the transaction 7
.A. I did.
page 102 ~ Q. Mr. Hurt has asked you whether your answer truly represents the position of the Executors in this case. The position of the Executors was stated
as a legal proposition by your counsel, was it not!
A. Yes, he advised us that it was not a completed gift, and
if it was not a completed gift, it was our duty to try and keep
it if we could. It belonged to the Executors.
Q. You mean that it belonged to the Executors as a part
of the estate Y
A. Yes.
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Q. And it is only for that reason that you are opposing the
transfer to Mrs. Payne T
Counsel for the Executors objects to that question, because
the witness has testified that he and his Co-Executor were advised by counsel that the gift had not been consummated and
completed, and therefore, it was the duty of the Executors
to take such a position, and for the reason that any personal
wishes which the witness may have on the subject, even if he
has any such personal wishes, are absolutely irrelevant, and
the witness should not testify to any such personal wishes,
if any such there be, and he objects to the witness answering
the question.

In view of the objection just made, I will ask a further
question.
Q. Mr. Dunlop was your intimate friend?
A. He was.
Q. You knew his wish that Mrs. Payne should have this
stock, did you not?
A. I knew he was going to give her the stock.
page 103 ~ Q. You knew it was his wish that she have the
stock?
A. Yes, sir.
Q. You knew that he sent for you on August 23rd to tak(?
any steps necessary to get the stock transferred to her, did
you not?
A. I did.
Q. And in view of your relations to Mr. Dunlop, you carried out his wishes so far as you could, did you not?
A. I did. I carried them out so far as I was instructed
to.
Q. -So that the position taken in the ainswer in regard to
this gift is taken as a leg·al proposition by your counsel, and.
you leave the question for the court to decide, you are not
taking position yourself?
A. I am not deciding the question.
Q. In the early part of your testimony, you were speaking
of a Nagle transaction in which Mr. Dunlop was indebted to
something like $40,000.00. You discussed that with Mr. Dickinson at the Payne home, did you noU
A. Yes.
Q. That is the same Mr. Dickinson referred to as "Dick''
several times in the testimony, is it not?
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.A. That is right.
Q. Do you remember the circumstances under which the
certificates of stock in Mr. Dunlop's room were turned over
to you to take care of them 1
A. He requested me to take care of them. He said Mrs.
Payne was uneasy about them. They were enpage 104 ~ dorsed, and he wished I would take them. I consented to do so, and told him that I might make
away with the whole block.
Q. Who was in the room when the certificates were turned
over to you?
A. Mr. Dunlop, Mrs. Payne, and myself.
Q. Do you remember that Mr. Dunlop said that "If it would
relieve Elvira's pain'', he wished you would take that stock!
A. Yes, he said he wanted to get them out. She was uneasy.
Q. You remember her saying to him that she wished h(\
would get them out?
A. Yes, she asked him to get them out repeatedly.
Q. And that day, when you three were in the room together,
she spoke of it again, did she not?
A. She did.
Q. And it was in response to that that he did get them out?
A. It was.
Q. In the account gi':en by you of what occurred on the
night of .August 23rd, and the account given by Mrs. Payne,
there are some differences. You would not undertake to sav
she is mistaken, would you, in the account she has given1 .
A. I do not know that is exactly a fair question. I think
we both told it as near ,as we could. I am not questioning
her~
Q. But you will admit, of course, Mr. Dunnington, that
there may have been incidents that you might have omitted
in your account, is that true?
A. :Not that I lmow of. I told everything that happened.
and as I remember it.
page 105 ~ Q. But a few minutes ag·o, I asked you about
the delivery of the stock certificates you were to
take to Farmville, and the account you gave in response to
my question filled in a. number of gaps that were left out of
your account on direct examination, so that it is possible that
you omitted some details as to what occurred on August 23rd~
just as you omitted some details as to what happened when the
stock was delivered, is it not 7
A. I do not think I omitted any details.
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Q. Do you recall any conversation at all in regard to the
letters and the conversation which you had with Mr. Dunlop,
or Mrs. Payne had with Mr. Dunlop?
. A. You mean about writing the letters t
Q. Afterwards, was anything said as you remember¥
A. Nothing further was said. The letters were given to ·
me, I put them in my pocket. Mrs. Payne left the room, and
we proceeded to talk about other matters.
Q. For instance, Mr. Dunnington, you say that you were
on one side of Mr. Dunlop 's bed, and Mrs. Payne was on tlie
other. You do not know whether you were sitting or standing, do youY
A. The chair was so close to the bed, that I was on the
nearest side, and she was on the opposite side of his bed, which
·was about as wide as that table. She could not have bee11
on the side with me, there was not room enough.
Q. The question is whether you were seated or standing f
A. I was sitting part of the time, and standing part of the
~

time.

Q. Do you remember anything being said abour
the line under Mr. Dunlop 's signature 1
A. He stated that it was necessary. I spoke about it, and
he said it was necessary that it be there. He was having
such difficulty in mo~ng his arm on account of arthritis, I
thought I would relieve him from making that line. He said
it was a part of his signature.
Q. It took him some time to make his sig'Ilature?
A. Several minutes, at least that.
Q. Some question was asked as to whether there was an
opportunity for Mrs. Payne to read the letters after they
were signed. There was ample opportunity for her to read
them before they were signed, was there notf
A. Yes. She was holding the pad for him to sign on.
Q. You handed them to her just for the signature?
A. That is rig·ht.
Q. So they were completed except for the signature before
Mr. Dunlop had themf
A. Yes.
Q. Without waiving· the objection as to whose agent vou
considered yourself, I would like to know if you recall ..the
fact that after these letters had been signed and had been
delivered to you, Mrs. Payne asked you to look after· tht>
transaction for her, and to keep the new certificates for her.
A. I do not recall that. It may have been, but I do not
recall that part of it.

page 106
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Q. You would not deny that occurred, would
you?
A. I would not.
Q~ That is what I was getting at a few minutes ago. There
are several things of that sort where you and Mrs. Payne
did not cover the same ground, and you would not deny things
as she described them, would you? You heard her testify.
A. I say again, as I have said before, I have stated them
correctly, and I do not say that she has not.
Q. You ~tated them as you recall them 7
A. As I recall. We are both human .
. Q. And so far as you know, each account is correct?
A. I am stating mine as correct, and she is stating hers as
correct.
Q. You do not deny that her recollection is correct, no
more than she denies yours, do you?
A. I do not know that either of us have the right to argue
about the other.
Q. You were asked on direct testimony whether the letters
were delivered to Mrs. Payne as being delivered to her simply
to hand them to you, and as I recall, you stated they were>
given to her simply to hand to you. Mr. Dunlop did not
say anything· about that, did he Y
A. No, they were written for me, simply handed to m~
for my purpose. I wrote them.
page 107

~

RE-DIRECT EXAM]NAT]ON.

By Mr. Hurt:
Q. Mr. Dunnington, was the will of Mr. Cameron Dunlop
probated soon after his death Y .
A. It was.
page 108 ~ Q. Do you recall how soon after his death it
was that you discussed with ·your Co-Executor
the legal situation which had arisen as a result of thP.se shares
of stock which Mr. Dunlop intended giving Mrs. Payne·?
A. No, I do not recall exactly, but it was very shortly after
we qualified, because we had been notified by the Tobacco
Trading Corporation before we ever employed an attorney.
We had been put on guard.
Q. Do you recall approximately when it was that you and
your Co-Executor discussed it with your counsel 7 Was i1
shortly after you employed counsel Y
A. Yes, it was shortly after we employed counsel.
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Q. Was counsel employed by the Executors shortly after
the probation of the will/
A.. Yes.
Q. Did you, in talking with your counsel in the first instance, reyiew the facts in connection with the matter with

him?
A. I did.
.
Q. When you discussed the matter with your counsel, which
you say was shortly after the probation of the will, did you
acquaint your counsel with the occurrences which. took place
on the night of August 23rd ?
A. I di<;].. There was not a great length of time after Aug·ust 23rd. In early September.
Q. Have you on many occasions since that time discussed
the facts with your counsel!
A. I have.
Q. And in those conversations, and in correpag·e 109 ~ spondence, have you reviewed the facts in connection with the matter?
A. I have.
Q. When you discussed the matter with your counsel in the
first instance, and in subsequent discussions with your counsel, were the occurrences on the night of August 23rd clear
in your mind and recollection t
A. They were.
Q. Have you known since shortly after the death of Mr.
Cameron Dunlop that the exact facts as to what took place
on the night of August 23rd might have a material bearing·
on this litig·ation?
A. I have.
Q. Are you satisfied in your own mind that your account
of exactly what took place on the night of August 23rd, is a.
correct and accurate account?
A. I am.
Q. Other than to perform your duty as an Executor, have
you any personal interest, or have you any personal pecuniary
interest in whether the court gives these shares of stock to
1'Irs. Payne or noU
A. I have not.
Q. Mr. Dunnington, you discussed the facts in connection
with what happened on the night of August 23rd, with me
very shortly after the death of Mr. Cameron Dunlop, did you
not?

A. I did.

·
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Q. Was the statement of those occurrences which you made
to me at that time identical with the statements
page 110 ~ which you have made today?
A. I think so.

Further questioning by Mr. McGuire :
Q. Did you at that time tell Mr. Hurt that on August 18th
you visited Mr. Dunlop at his home, and the stock was turned
over to you, that is, the certificates f
A. I did.
Q. And did you at that time tell him that on August 18th he
sold stock to you Y
A. I did.
Q. And that is correct, you sayY
A. As far as I know, it is.
Q. So that was the statement you made shortly after Mr.
Dunlop's death, and made in the answer from which I have
.just read to you?
A. Yes.
Q. I have, Mr. Dunning-ton, a letter of October 7th, in reply
to an inquiry from me about the occurrences, which you wrote
after I sent you my letter through Mr. Hurt. I assume you
showed Mr. Hurt the letter you wrote me, did you not?
A. I did. I think I have a copy of it in my pocket, if I did
not leave it laying· over there.
Q. A few minutes ago you said, I believe, that you were
under the impression, or maybe not sure, but thought you
got the stock which you purchased from Mr. Dunlop, the day
after it arrived at the Payne home?
page 111 } A. I said I was not sure it was the day after
it arrived. I got all the stock at one time.
Q. I mean the stock to you?
A. I got that at the same time I got all the stock.
Q. What I am getting at is this question of the date the
stock arrived at the Payne home. Was it on August 18th,
and on August 18th the stock was sold to you?
A. That is right. I ag-reed to buy it three months before.
Q. Do you happen to know that the transfer on the Tobacco
Trading Corporation books is as of August 18th Y
A. No, I do not know.
·
Q. In your letter to which I ref erred a· few minutes ago,
and which counsel has just read, you state Mr. Dunlop asked
you to take this stock, fully endorsed, and care for it. You
had a receipt and so on, did you not?
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A. Yes. Then later on Mr. Dunlop issued instructions in
regard to·some of the stock, and I made him give me a signed
letter authorizing me as to what to do with the stock.
Q. This being in regard to the stock sold you and Mr. Hubbard?
~ ..
A. Yes.
· Q. That must have been later 011, after the stock was carried to Farmville.
A. I had all of the stock, but I wanted to get a receipt to
put in the file. I wanted a receipt.
Q. What I am getting at is that the dates do not seem to
be exactly always the same, not that it is material, but it indicates that you were doing a good many things
page 112 ~ at that time, does it notY
A. I was doing most of the business.
Q. Mr. Dunlop's, as well as your own f
A. Yes.
Q. You had a good many things on your mind, did you not f
A. I always try to keep something on it.
Q. The dates as shown in your letter of October 7.th do not
agree with corresponding dates shown in your answer, which
indicates, as I say, that you cannot state positively as to
every incident, can you Y
A. I think that your question is simply an entanglement,
of confusing some dates in an effort to corroborate or discredit the other statements that I have made, and I do not
care to answer them any further. I think it has gone far
enough.
Q. If you think that, I will withdraw the question, but I am
not trying to impeach yon.
A. That is what I think.

By Mr. McGuire: I will let the question and answer stand
as they are.
.
I want to say for the record, Mr. Dunnington, that I am
not trying to impeach you. I know you are a perfectly honest
person. I would not need any testimony to show me that.
Mr. McGuire recalls
•
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Q. Mrs. Payne, you heard the counsel for the Executors
ask Mr. Dunnington whether he had discussed the incidents
connected with this transaction with his counsel
page 113 ~ and ref re shed his recollection shortly after the
occurrences. I want to ask you a similar question. Have you made any effort to refresh your recollection
and get a perfectly accurate account of what occurred in connection with the transaction f
A. I have.
Q. Do you have many business transactions on your hands?
A. No.
Q. In view of what ha.s occurred today, have yon any reason to change your statement as to what occurred in connection with the delivery of the certificates to Mr. Dunning-ton
or delivery of the letters by Mr. Dunlop on August 23rd, or
what was said on that night?
A. I have not .
.Q. Are you perfectly clear in your mind as to what occurred that nighU
A. I think so.
Q. Have you considered it often enough to remove any
doubts as to the various incidents Y
A. Well, I ha.ve been over it enough in my mind to try to
get it straight as to what happened.
Q. Is that account you gave today, so far as you know, a
full and accurate account?
A. Yes.
Q. I failed to ask you about some stock in this Corporation
held by your husband. Did Mr. Payne dispose of that stock·1
A. Mr. Dunlop bought it.
Q. Do you know how much it was?
page 114 ~ A. About the amount he gave me, I think.
Examination by Mr. Hurt:
Q. Mrs. Payne, did you on the night of August 23rd attach any importance whatever to the question of whether or
not after these two letters were signed, they were delivered
to you, and by you delivered to Mr. Dunnington, or whether
they were delivered direct to Mr. Dunnington Y
A. Whether Mr. Dunlop intended for me to have them Y
Q. Did you attach.any importance as to which of those ways
it was done?
A. I can't say that I did, because he stated that it was
mine, and that was the end of it.
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Q. You did not have the faintest idea that they would perhaps be a question of importance, did you!
A. I thought there was no question of a doubt that the
stock was mine, and I did not know it until I was told, that
it was not to be transferred. The Tobacco Trading did not
write me then.
Q. It was only after you had talked to your counsel, was
it not, that the question of whether these letters were ever
in your possession began to assume any importance in your
mindf
A. Not before I talked to my counsel. Someone else told
me about it, that you had said there was a doubt that it was
legal or not, whether the transaction was consummated. Anyway, I was then in Richmond to see Mr. McGuire on some
other business, and happened to mention it to
page 115 ~ him. I did not come to him for advice the first
time.
Q. Then the importance of whether these letters ever were
in your possession after being signed, was an afterthought
on your part, was it not 1
Counsel for Elvira V. Payne objects to that question and
statement. Mrs. Payne has not said anything whatever as
to the importance of the time. she had the letters. She has
simply stated the facts without attempting in any way to
show the importance, or lack of importance.
A. Well, I did not attach any importance to it at all. I
just thought everything was all right. I never thought about
it until I was told that it would not be. It never dawned upon
me until I was told that it had not gone through.
Q. You still do not attach any particular importance, do
you, as to whether the letters were in your possession at any
timef
A. I know they were in my possession. I did not intend
to keep them, because they were not mine. One was to Mr.
Dunnington, and one to Tobacco Trading.
Q. And they were in your possession for the purpose of
handing them to Mr. Dunnington, were they noU
A. Yes. I gave them to Mr. Dunnington. They would not
have done me any g·ood. I could have sent them to Tobacco
Trading, but ]\fr. Dunlop asked Mr~ Dunning-ton to do that,
as they knew I could not get away, even for a day, because of
Yr. Dunlop 's illness. That. was the entire plan from the be-
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ginning, on the night of August 23rd, for the letpage 116 } ters to be signed by Mr. Cameron Dunlop, to be
giyen to Mr. Dumungton, and to be sent by Mr.
Dunnington to the Tobacco Trading Corporation. That is
what Mr. Dunnington stated, was that he wanted something
in writing to show that he was to go to the safe and take it
out. Knowing that he was an Executor, he did not want to
go there and take the stock out without an order from Mr.
Dunlop as to all he should do.
By Mr. McGuire:
Q. Mrs. Payne, in view of that question, I would like to
know whether you know now what is the legal effect, if there
be any legal effect, to be attached to the time during which
you had those letters?
A. No, I do not.
Q. Your testimony has been in an effort to state the facts
as they occurred to you, not because of their importance, or
to emphasize important facts, and bring them out only!
A. Sure, to tell what happened as I have tried to do. Mr.
Dunlop thought the gift was completed. I thought it was
completed, and as I said, when it was in Baltimore, he always
spoke of it as my stock, and stock he had sold to Mr. Dunnington, and we could not say something in Baltimore was actually ours.
Q. How do you know Mr. Dunlop thought it was completed?
A. Because he said so, and as Mr. Dunnington left that
night, I discussed it with him.
Q. What did he say after Mr. Dunnington left?
page 117 ~ A.. He said what he had said a number of times,
that he hoped that I would get a nice income from
it, and that he expected to add to it.
Q. Was that about the stock or the money?
A. The money. He did not intend to give me any more
stock.
MR. DUiNININGTON.

Bv Mr. McGuire:
,
"'Q. Mr. Dunnington, in regard to your letter of October 7th,
it was in reply to a letter from me of October 5th, was it
not?
A. Yes.
Q. And in.my letter I asked you for full information about
these transactions in regard to this stock?
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A. In your letter of October 5th.
Q. And you attempted to giye me a full reply about the
transactions, did you no~!
.
A. Yes.
Q. And that letter would give a full statement, I assume,
as you had th.~_ facts in mind, would it not?
A. Yes, sir~ ··~·
~- := •
.

I give you both. .i~tters and ask that they be filed as exhibits.
I so do.
And further this deponent saith not.
Signatures waived.
page 118
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State of Virginia,
.City of Richmond, To-wit:

I, Louise T. Haley, a .Notary Public for the City of Richmond, State of Virginia, do hereby certify that the foregoing
depositions of El~ra V. Payne and J. W. Dunnington, were
duly taken stenographically, at the time and place therein
mentioned, and the signatures of the witnesses thereto waived,
·
all in my presence.
In witness whereof I have hereunto set my hand this 23rd
day of March, 1939.
My commission expires February 21, 1941.
LOUISE T. HALEY,
Notary Public.
To taking of depositions---$30.00.
page 119
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EXHIBIT "J. W. D. NO. 1" FILED WITH
DEPiOSITION.
RETURN RECEIPT.

Received from the Postmaster the Registered or Insured
Article, the original number of which appears on the face of
this Card.
'nOBACCO TRADING CORP.
(Signature or name of Addressee)
LAURENCE TAYLOR,
(Signature of addressee's agent)

Elvira V. Payne v. Tobacco Trading Corp.

149

Date of delivery Aug. 26, 1938.
Form 3811.
(Face of Card)
Registered Article No. 1129.
Return to J. W. Dunnington,
Dunnington Tobacco Co.
Farmville, Va.
State Va.
page 120
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EXHIBIT .NO. 2, FILED WITH DEPOSITION.
October 5, 1938.

Mr. J. W. Dunnington,
Farmville,
Virginia.
Dear Sir:

In Re: Estate of Ca11ieron Dunlop

Mrs. Elvira V. Payne has consulted me 1.n reference to th.e
gift. of 200 shares of stock in Tobacco Trading Corporation
made to her by Mr. Cameron Dunlop. just before his death,
and I have copies of Mr. Dunlap's letter to the Trading Corporation of date August 23rd, and your letter to· that oirganization dated August 24th enclosing certi:fiicates of stock and
direeting the transfer of l.00 shares of Common Stock and
100 shares of Preferred Stock of Mrs. Elvira V. Fayne.
I talked to Mr. ,Joaeph M. Hurt, eonnsel f<i>r the Executors,
in regard to the transaction, and he has explained why he
has felt that the Executors should not make delivery of the
stock to Mrs. Payne at this time,, I told Mr. Hurt that I sh0u1d
write to you to g,et as· full information as, possible in regard
to just what occu:rred in regard to· this stock. Please let me
know how the· certificates came into. your possession, and
what Mr. Dunlop did and said,, and in what capaeity you had
custody of the certificates. I understand that they were all
endorsed in blank, and I should lik~ to be informed on this
point also.
Please send your reply to this letter to Mr. Hurt to "·horn
I am sending a copy of this communication. He will forward
it to, me in d1I1,e time.
V e-ry truly yours·,
(Signed;) MURlli.Y l\[ McGUIRE.
MMMeG:G
Copy to.:
M:r. Joseph M.. Hurt, Jr.
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EXHIBIT NO. 3, FILED WITH DEPOSITION.
Code Used
Bentley's

Cable Address
''Dunnington' '

DUNNINGTON TOBACCO COMPANY, INC.
Established 1870 by Late W. G. Dunnington
LEAF TOBACCO
Farmville, Virginia, U. S. A.
Octo her 7, 1938
Mr. Murray M. McGuire
c/o McGuire, Riely, Egg·leston & Bocock
Rfohmond, Virginia
Dear Sir:
.
I am in receipt of your letter of October 5th and I note that
you have been consulted by Mrs. E,lvira V. Payne in regard
to 200 shrs. of stock in the Tobacco Trading Corporation,
which stock Mr. Cameron Dunlop endeavored to give to her
before his death. I note you have copies of letter from ]\fr.
Dunlop written to the Tobacco Trading Corporation under
date of August 23rd, as well as copy of my letter to the same
organization under date of August 24th enclosing· certificates
of stock ana directing the transfer of 100 shares of common
stock and 100 shares of preferred stock to Mrs. Elvira V ..
Pavne.
i note you have talked with Mr. Joseph M. Hurt in regard to this proposition and that he feels the Executors should
not make delivery of the stock to Mrs. Payne at this time.
In regard to your question as to how the certificates of
Rtock came into my possession, I beg to state that I was calling· on Mr. Dunlop at Drakes Branch and he was at that time
in the home of Mrs. Elvira V. Payne. Mrs. Payne stated to
Mr. Dunlop in my presence that this large block of stock was
lying there in the room, fully endorsed, and that she wished
he would do ·something· with that stock, that she did not want
it lying around in her home. Mr. Dunlop then requested me.
to take the stock and keep it for him. I stated that the stock
was endorsed and that it might be rat.her risky for me to take
the stock but he insisted and I took it and brought it to my
office and sent him a signed receipt for all of the stock. Later
on Mr. Dunlop issued instructions in regard to some of this
stock and I made him give me a signed letter authorizing me
as to what to do with the stock, this being in reg·ard to some
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stock that was sold to me and to Mr. L. E. Hubbard. On the
night of August 23rd I was again at Drakes Branch and
called on Mr. Dunlop and he told me that he wanted to give
:Mrs. Elvira V. Payne some stock in the Tobacco Trading Corporation. He then called Mrs. Payne into the room and told
her that he was giving her 100 shares · ·of Prepage 122} ferred Stock and 100 shares of Commo·n Stock
of the Tobacco Trading· Corporation. Mrs. Payne
was quite surprised and made the remark, '' Are you going
to give me that much stock?'' He said, '' Yes, I want you to
have the same amount of stock that I sold to Dunnington.''
:Mr. Dunlop then instructed me to mail certificates for 100
shares of Preferred Stock and 100 shares of Common Stock
of the Tobacco Trading Corporation to them to be tr.ansferred
to Mrs. Elvira V. Payne, not before August 29th; ~f I correctly remember the date, but I do not have a copy of this letter with me.
.
The above instructions were verbal and I told Mr.- Dunlop
it would be necessary to have written instructions. He then
requested me to write the letters for him and insisted that I
write them that night. I wrote the letters, both to myself
and to the Tobacco Trading Corporation and then carried
the letters ill' and Mr. DunJop signed the letters in my presence and in the presence of l\f rs. Elvira V. Payne.
The following morning I sent the stock to the Tobacco
Trading Corporation as directed. So far as I can remember,
this completed the transaction, as far as I was concerned.
As you know, Mr. DunlQp died on August 25th and the
Tobacco Trading -Corporation has the stock and has the letter of instructions at this time, they not havinO' completed the
transaction prior to his dea.th. Just what the legal status
of the proposition is I am unable to say~ ·
Yours ·very truly,
(Sig·ned) ,J. W. DUNNINGTON.
•JWD:G
Exhibit No. 3.
pag·e 123
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AGREEMENT FILED WITR DEPOSITION.

It is agreed that the following may be added to the deposition of J~ W. Dunnington:
Question by Mr. Hurt:
Mr. Dunnington, when did yoh first learn that it was the
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contention of Mrs. Payne that the two letters signed by Mr_
Dunlop on the night of August 23, 193~ were handed to her
by Mr. Dunlop after they were signedi
A. The first time I heard that this was her contention was
when you told me in the month of March, 1939, that Mr .. Murray M.. McGuire had so stated to you after you had shown
him a copy of the answer which you had prepared to be filed
by the Executors in this suit.. Up until that time I did not
know that such was her version of the facts, and for that
reason I had never mentioned it to you..

It is further agreed that the following may be added to
the deposition of Elvira Payne:
Question hy Mr. McGuire:
Mrs .. Payne,. is Mr. Dunnington correct as to the foregoing
answer!
A. Yes, I do not think I ever mentioned that to him. He
was in the room all of the time the transaction was talcing
place.
JOS. M. HURT, JR.,.
C<imn.sel for the. Executors of
.cmneron Dunlop,. deceased~

MURRAY M. Mc.GUIR-Er

Oou:asel for Mrs. Elvira Payne_
May 30, 1939.

page 124

f

It is agreed that the following may be added
to the deposition of Elvira V. Payne:-

Q. Yon testified on March 14th last, that something over
two, or maybe three months before Mr. Dunlop 's death, he
said that he wanted to give you some stock in the Tobacco
Trading Corporation, but could not give it to you until it was
releasecl as colla:te:ual in Baltimore: for some money he owed.
Can you fix the date of Mr. DunTop"s statement more exactlv?
A. Yes. He said this shortly after his return from the
hospital in Farmville. It was during the first w·eek of June,.
1938.

·

Witness the following sig-natures.
MURRAY l\,!.. McGUiltE,.
JOSEPH M. HURT, JR.
May 20, 1939.
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Stuart R. Glenn.
page 125} DEPOSIT]ON FILED IN CLERK'.S OFFICE
APRIL 28, 1939.
The deposition of Stuart R.. Glenn taken by consent of
the parties in the office of Joseph M. Hurt, Jr., State-Planters Bank Building, Richmond, Virginia, the 17th c;Iay of
April, 1939, before H. James Edwards, a Commissioner in
Chancery of the Hustings Court, Part Two, of the City of
Richmond, Virginia.
Present: Joseph M. Hurt, Jr., Esq., -Counsel for the Executors of the last will and testament of Cameron Dunlop. Murray M. McGuire, Esq., William H. King, Esq., of McGuire,
Riely & Eggleston, Counsel for Elvira V. Payne.
Cyrus W. Beale, Esq., Counsel for Tobacco Trading Corporation was not present, having stated to counsel for the
defendants when notified of the taking of the depositions,
that he did not care to attend.
page 126 }

STUART R. GLENN,
a witness of lawful age, first being duly sworn,
testified as follows :

Examined by Mr. Hurt:
Q. Please state your name, age, residence and occupation.
A. S. R. Glenn; 33; Richmond, Virginia; Assistant Trust
Officer and Assistant Secretary, S.tate-Planters Bank and
Trust Company.
Q. How long have you been connected with the StatePlanters Bank and Trust Company?
A. Since 19·23.
· Q. Are you with the Trust Department of that institution?
A. I am.
Q. How long have you been with the Trust Department?
A. Since 1927.
Q. Is your bank in the business of acting as stock transfer agent for corporations?
.A.. Yes. We have quite a bit of that type of business.
Q. Will you please name some of the corporations for
which your bank is stock transfer agent, or registrar?
A. We are, of course, tra.nsf er a.gent for our own stock,
Virginia Electric & Power Company Preferred stock, Virginia. Carolina. Chemical Company Preferred and common
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stock, Johnson Publishing Company Preferred
common stock, Benj. T. Crump Company,
Lawyers Title Insurance Corporation, Mutual
Insurance Company, antl numerous others.
Q. What are some of the companies you are registrar fod
A. Southern Railway Company, Chesapeake & Ohio Railroad Company, Richmond Cedar Works.
Q. Approximately how many transfers a year would you
say are made .by your bank in its capacity which you have just
mentioned¥
A. It has been estimated that we will have in excess of a
thousand tra.nsfers a year.
Q. What has been, or is your connection with the work of
transferring these certificates of stock?
A. I am in charg·e of the Corporate Trust Department.
Q. Does the transfer of shares of stock come within that
department?
A. It does.
Q. How long have you been in charge of that department!
A. About two years.
. Q. Prior to the time that you were in charge of that de1partment did you have any connection with transfers of stock
by your bank?
A. I ran that department for approximately four years
handling all of the detail in connection with transpage 128 } fer of stock, registration of stock, and bonds.
Q. Do you consider yourself qualified to testify
as an expert on the question of the practices of stock transfer agents?
A. I do.
page 127

r and

Mr. McGuire: Counsel for Elvira V. Payne says the question here is wlrnther the Court considers this gentleman qualified, not his opinion of himself.

Q. At the present time is most stock in large corporations
transferred by tl1e corporations themselves, or by banks and
trust companies as stock transfer agents!
A. It is estimated that from 85 to 90 per cent of all stock
transfers are handled by banks and trust companies.
Q. Are·the practices of banks and trust companies as stock
transfer ag·ents pretty well standardized and the same, or
does eac.h bank and trust company have its own practices?
A. The practiceR are pretty well standardized.
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Stitart R. Glenn.
Q. In general, when shares of stock come to the bank as
transfer agent for transfer, are they delivered in person or
do they generally come through the mail 1
Mr. McGuire: Counsel for Elvira V. Payne o!bjects to
this question and any answer thereto, and to all the tes.timony given by this witness, and the testimony which is evidently sought to be placed in the record as irrelevant and
immaterial. The question here at issue is whether
page 129 ~ the certificate given by Cameron Dunlop to Elvira
V. Payne was completed so as to be binding on
the executors. And the custom in the State-Planters Bank &
Trust Company, custom in other trust companies, practices
by registrars of corporate stock, have no rela.tion to the
question now before the Court. And in order to save interruption, asks this objection be considered as applicable to
the testimony given and to be given by this witness.
Note: It is agreed by counsel this objection shall be treated
as made to the entire testimony of this witness.
A. I would estimate approximately 60 per cent comes
through the mail.
Q. ·when the shares of stock do come through the mail in
what condition are the shares of stock as to endorsement
and whether they are accompanied by any other papers, and
if they a.re endorsed, a.re they generally endorsed in blank,
or are they endorsed to the transferee in whose name you
are requested to transfer the new certificates f
A. Shares of stock are usually assigned in blank, accompanied by a letter of transmittal directing the manner in
whicl1 the shares are to be transferred.
Q. Does the ·Jetter of transmittal tell you into whose name
the shares whicl1 are endorsed in blank are to be
page 1130 }- transferred?
A. The letter of transmittal gives the name
and mailing- address of the person or firm to which the shares
are to be transferred.
Q. Is it the practice of transfer agents to tra.nsfer the
shares of stock into the names of the persons as requested
in the letter of transmittal f
A. It is.
Q. Before transferring· the shares of stock into the name
of the transferee as requested in the letter of transmittal,
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does the transfer agent fill in the name of the transferee
left blank in;.the blank endorsement on the back of the certificate?
·
A. They do.
Q. Is· this .name of the trausferee, left ·blank, filled in by
the transfer agent acting under the authority of the letter
of transmittal?
A. ·That is correct, sir.
.
Q. Are these letters oi transmittal usually signed by the
individual in whose name the stock is registered, or are they
signed by brokers, or are they sometimes signed by one and
sometimes by the other?
A. Sometimes signed by one and sometimes by the other.
Q. Are these letters of transmittal deemed to ;be irrevocable
by the person signing· them?
page 131 ~ A. They are frequently revoked by the person
signing them.
·
Q. Is it the practice for stock transfer agents to allow
them to be revoked prior to the time the stock has been issued
into the name of the transferee?
A. It is .
. Q. For instance, if a stock transfer agent receives certain
shares of stock endorsed in blank by the registered holder
together with a letter of transmittal signed by the registered
holder requesting you to issue a new certificate in the name
of Mr. A; but before the stock transfer agent has registered
the new certificates in tbe name of Mr. A. the person signing
the letter of transmittal notifies the stock transfer agent
not to register the shares in the name of Mr. A, but to register them in the name of Mr. B, or else notifies you to return
the shares to the person who sent them to you, would a stock
transfer agent under these circumstances obey these inst.ructions countermanding the previous instructions Y
A. Thev would anv .time prior to the actual transfer of the
certificate.
.
..
Q. You mean t.hey would obey the instructions countermanding the previous instructions up until the time the
shares have actuaily been transferred into the name of the
new transferee T
page 132· -~ A. They would obey the instructions countermanding the previous instructions up to the time
that the name had been filled in on tlie reverse of the certificate.
Q. Wl1at term is genern lly applied to this letter of trans-
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mittal or letter of instruction which generally accompanies,
as you have testified, certificates of stock sent o:a for transfer and which are endorsed in hlank Y
A. Letter of transmittal.
Q. Do stock transfer agents ever have printed forms for
these letters of transmittal T
A. They quite frequently have printed forms.
Q. Does your bank have such a printed form Y
A. We do, sir.
Q. Have you one with you?
A. Yes, sir.
Q. Will you please fifo a copy of this form with your deposition marked Exhibit S. R. G. No. 1 f
A. I do so fi'le it.
Note: Marked and filed as Exhibit S. R. G. No. 1.

Q. Did I understand you to say that these letters of transmittal are considered to be revocable at any time up until
the time the name of the tra.nsferee of the stock has been
written into the blank space on the back of the certificate?
A. That is correct, sir.
page 133 ~ Q. And did you say also that the stock transfer
ag·ent on the strength of this letter of transmittal
writes the name of the transferee into the blank space on the
back of the certificate?
A. That is c·orrect, sir.
Q. Do the practices as to which you have testified obtain
with most stock transfer agents, as far as you know 1
A. They do.
Q. Do you lmow what stock transfer agents construe these
letters of transmittal. to be?
A. It is the authoritv for the attornev for the transferor
to fill in the name on the certificate.
.,
Q. You mean to fill in the name of the transferee Y
A. Yes, on the certificate.
Mr. McGuire: Without waiving objection, but insisting
on these objections, counsel for Elvira V. Payne will crossexamine the witness.
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CROSS EXAMINATION.
By 1\1:r. McGuire:
Q. You state that the letter of transmittal is the authority
to the agent to fill in the name of the transferee?
A. Yes, sir.
Q·. And, of course, on that letter you do fill in that name?
A.. Yes.
page 134 ~ Q. As a matter of fact, you are prac.tically compelled to do so, aren't you? I mean, your duties
as transfer agent compel you 'to do that?
A. I would think that it should.
Q. Hence, when you have a letter transferring stock endorsed in blank, transmitting stock to be endorsed in blank,
directing a transfer by the owner whose name is on the records of your company, you make a transfer; that is right,
isn't it¥
A. That is right.
Q. Nothing further is required; you act on the lett~?
A. If the owner dies in the meantime the transfer would
not be effected on those instructions.
Q. Please answer my question. Nothing further is required from the owner if he directs a transfer and you have
his letter, is it ?
A. Nothing· further is required if the usual requirements
are met with.

RE-DIRECT EXAMINATION.
By Mr. Hurt:
·Q. Mr. Glenn, Mr. McGuire has asked you whether the ·
transfer agent goes ahead and makes the transfer without requiring anything further from the owner, and
page 135 ~ you answered that you did. Suppose, however,
prior to the time you made the transfer the owner
countermanded instructions to you contained in the letter of
transmittal, or the owner died, and you knew of his death ;
would you under those c.ircumstances make the transfer?
A. Not unless the personal representative of his estate
joined in the assignment.
Q. You would consider, then, that the owner has the right
at any time to revoke instructions contained in the letter of
transmittal?
A. That is correct, sir.
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Stuart R. Glenn.
Mr. IYicGuire: In view of the question just asked by counsel for the executors,. I would like to know whether this witness is passing on the proposition of law as a lawyer, or as
a Court, or merely expressing his personal opinion of what
is done. The question propounded the witness was a proposition of law.
Mr. Hurt: In answer to the question just asked hy Mr.
McGuire, this witness insofar as I have examined him, has
been asked to testify solely as to what is the practice of wellinformed and well-established and experienced stock transfer agents in matters of this sort.
page 136}

RE-CROSS EXAMINATION.

By Mr. Mc.Guire:
Q. Were. you testifying as a lawyer, or the practice as you
know it from the company in which you are connected?
A. I am testifying as to practices, or usual practices followed by stock transfer agents.
Q. You, of course, are not pretending to pass on the proposition of law involved in this case?
A. I am ~ot, sir.
.And fu'rther this deponent saith not.
The signature of this witness is waived by agreement of
counsel.
Mr. Hurt: It is stipulated that the following ie an extract
from the By-Laws of the Tobacco Trading Corporation in
force and effect on and during the entire month of August,
1938:

"ARTlCLE I-Stock.
"1. Certificates of stock sha.11 be issued in numerical order from the stock certificate book and registered as they
are issued. Thev shall exhihit the holder's name
page 137 } and the number of shares, and shall be signed by
the President and Vice-President, and the seal of
the corporation shall be affixed thereto and attested by the
Secretary. A record of eacl1 certificate shall be kept on the
stub thereof.
"2. Transfers of .stock shall ibe made only on the books
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of the corpor:ation and only by the person named in the certificate, ·or by his attorney lawfully constituted, and before
a new certificate .is issued, the old certificate must be s:urrendered for cancellation, by the Secretary.
'' 3. The trans/er book may, by resolution of the Board
of Directors, be closed for a period of not exceeding twenty
days preceding. each annual meeting· of the stockholders and
for a period not exceeding ten days before dividend days. ·
'' 4. · The capital stock of the corporation -shall be divided
into two classes, to-wit: Preferred stock of the par value
. of one hundred dollars per share, and common stock without
nominal or par value. The designations, preferences and
qualifications of the shares of stock shall be as set out in
the certifica.te of incorporation of this corporation. Each
shares of common stock shall ,be entitled to one vote in an
meetings of the stockholders, but the preferred stock shall
have no voting power.''

It is further stipulated that the ,block of certifica.tes of
stock of the Tobacco Trading Corporation which
page 138 ~ were hel~ by the Union Trust Company of Maryland of Baltimore, Maryland, as collateral security for indebtedness of Cameron Dunlop were brought
from Baltimore by Mr. A. S. Kent an officer of the Union
Trust Company of Maryland and were delivered in person
to Cameron Dunlop on the evening of August 17, 1938, a.t
Drakes Branch, Virginia, at the home of Mr. and Mrs. J. L.
Payne at Drakes Branch, Virginia.
page 139
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State of Virginia,
City of Richmond, to-wit:

I, H. James Edwards, a Commissioner in Chancery of tl1e
Hustings Court, Part II, of the City of Richmond, Virginia,
do certify that the foreg·oing deposition of ·Stuart R. Glenn
was duly ta.ken and sworn to before me by agreement of
counsel at the time and place set out in the caption hereto.
Given under my hand tl1is the 19th day of April, 1939.
H. JAMES EDWARDS,
Commissioner in Chancery.
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page 140

~

OF;FICES OF McGUIRE, RIELY, EGGLESTON & BOCOCK,

Richmond, Virginia, April 18, 1939

1
•

Met pursuant to adjournment.
Present: :Mr. Joseph M. Hurt, Counsel for the Executors
of the last will of Cameron Dunlop.
Messrs. Murray M. McGuire and William H. King, Counsel for Elvira V. Payne.

J. W. DUNNINGTON,
being recalled as a witness for the Executors, and being first
duly sworn, testified as follows:
Examined by Mr. Hurt:
Q. Mr. Dunnington, you previously testified quite fully in
this case, and I do not think it is necessary for any of that
testimony to be. gone over except in one respect. However,
there is apparently some slig·ht discrepancy between the account which you previously g·ave and the account which Mrs.
Payne gave of exactly what l1appened immediately after Mr.
Cameron Dunlop signed the two, letters of August 23, rn38. I
would like for you to state briefly in your own words exactly
what happened from the time the two letters were given Mr.
Cameron Dunlop for his signature on the nig·ht of August
23rd, up until the time when those two letters
page 141 ~ came into your permanent possession and were
placed by you, as you previously have testified,
in your inside coat pocket. Do you have that question, or
do you want it read back?
A. I don't know whether you want the writing of the letters or just tl1e signing· of the letters.
Q. Just what happened immediately after the letters were
sig·ned by him and until they were put in your inside coat
pocket.
A. Well, as previously testified, the letters were written
at my request and for m'y purpose, solely as a protection
to me. They were written by me in long·ha.nd, one to the
Tobacco Trading Corporation of Richmond, Virginia, and
the other to myself. These letters were written at Mrs.
Payne's desk i~ her hall close to Mr. Dunlop's room. They
were ta.ken in by me. and they were given to .Mr. Dunlop who
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was ill in bed. Mrs. Payne adjusted the hospital bed so he
could properly sign the letters, and both Mrs. Payne and
myself assisted him in signing the letters. Immediately upon
signing· the letters they were given to me, put in my inside
coat pocket and brought to Farmville, where I live, that particular night. Does that answer the question?
Q. Yes. While Mr. Cameron Dunlop was signing· the letters, how close were you to him and how close was Mrs.
Payne to him Y
•
A. I was on one side of the bed and Mrs. :eayne
page 142 ~ on the other. Both of us were close enough to
touch him.
Q. Approximately how wide was the ,bed?
A. About as wide as this table; possibly not quite that
wide.
Q. How wide is this table? Of course, I want that to show
in the record.
A. About three and a half feet.
Q. Do you recall when you first talked to me about the
situation with respect to these shares of sto~kf
A. I do.
Q. When was it?
A. It was when you met Mr. Robert Dunlop, co-executor
with me in this estate, in Peters·burg· at his home in early
Septemlber at the same time we employed you.
Q. At that time, did you narrate to Mr. Robert Dunlop
and myself tl1e circumstances as to what had taken place
with respect to these shares of stock now in litig·ation Y
A. I did.
Q. Was the account which you gave to me and Mr. Robert
Dunlop at that time the same as the account to which you
have testified in this suit?
A. ·It was.
Q. Mr. Dunnington, tell me something about what Mrs.
Payne's condition was on the night of August 23rd-that is
to say, whether she was in splendid health,
page 143 ~ whether she was rested or whether she was tired
and nervous 1
A. Well, Mrs. Payne, as she previously testified, had nursed
l\fr. Dunlop the last ninety days of his life, accompanied
hy Mrs. Tucker; one nursed and one slept, taking turns. I
would say that :Mrs. Payne had been through an awful strain,
irnrl was possibly physically and mentally tired.
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Q. Was she at that time, or at any time near that time,
in a hysterical condition?
A. On the night of the 25th, which is the night he died,
she was.
Q. In what way did she evidence her condition Y
A. By crying.
,
Q. Was she concerned over the condition of Mr. Cameron
Dunlop 's health i
A. She was.

Mr. Hurt: In the event it has not been previously stipulated in this case-I might add that the recollection of counsel is not altogether clear-it is now stipulated that this
block of certificates of stock of the Tobacco Trading ,Corporation, which were pledged as collateral security by Cameron Dunlop with the Union Trust Company of Baltimore,
Maryland, were hroug·ht by Mr. Ed. S. Kent, an officer of
the Union Trust Company of Maryland, to Drakes Branch
and delivered to Cameron Dunlop in person on
page 144} the evening of August 17, 1938, by Mr. Kent, Mr.
Cameron Dunlop at that time being· in the home
of Mr. and Mrs. J. L. Payne in Drakes Branch, Virginia.
It is further stipulated, with respect to the 100 shares of
common and preferred stock of the Tobacco Trading Corporation which Mr. Dunnington has previously testified he
purchased from Mr. Cameron Dunlop, that the books of the
Tobacco Trading Corporation show that these shares of stock
were transferred into the name of Mr. J. W. Dunnington
and out of the name of Cameron Dunlop on August 18, 1938.
Mr.· McGuire: Certificate No. 39 for 100 shares of common stock was turned in a.nd a. new certificate issued in the
name of J. W. Dunning-ton.
Certificate· No. 132 for 50 shares of common stock was
turned in and a new certificate issued in the name of L. E.
Hubbard.
:Certificate No. 103 for 100 shares of preferred stock was
turned in and a new certificate issued in the name of J. W.
Dunnington.
Certificate No. 95 .for 50 shares of preferred stock turned
in and a new certificate issued in the name of L. E. Hubbard.
page 145} By Mr. Hurt:
Q. Mr. Dunnington, have' you any recollection
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as to how the certificates of stock, which were purchased by
you and Mr. Hulbbard from Mr. Cameron Dunlop during August, 1938, got to the Tobacco Trading Corporation for the
purpose of being transferred into the names of yourself and
Mr. Hubbard f
A. I do.
Q. What were the circumstances f
A. On the morning of August 18th I went to Drakes Branch
to Mrs. Payne's home in which Mr. Dunlop was and got
the certificates of stock and brought them to Richmond, myself, the same day. It was my intention to bring Mr. Kent
with me, but Mr. Kent left on a train leaving Drakes Branch
about 5 in the morning, but I came on to Richmond with these
certificates of stock and turned them over to the Tobacco
Trading Corporation.
Q. vVben you went to Drakes Branch, did you understancl
that Mr. Kent was over there?
A. I did.
Q. Had you heard that Mr. Kent was there for the purpose
of bringing the certificates down from Baltimore?
A. He phoned me from Baltimore that he was going to
bring· them.
Q. Had you any contract, or agreement, or understanding
with Mr. Cameron Dunlop prior to that time as
page 146 ~ to the purchase of these shares¥
A. I had.
Q. Was it a written agreement?
, A. Verbal.
·. Q. On the 18th of August, when you received from Mr.
Cameron Dunlop these certificates which were sold to you and
to Mr~ Hu1bbard, did you likewise get from him at that time
all of the remaining certificates which he had in liis possession?
A. I did not.
Q. Wl1en did you get those remaining certificates from
bim1
A. Several davs later.
Q. Have you
way of verifying your recollection on that
su(bjectY
A. My trip to Rfohrnoml w::1s solely and wholly for the
pm·pose of bringing· tl1ese eertificates down here that Mr.
Dunlop was selling to 1\fr. Hubba.rd and myself, and also with
the intention of brirndn~ Mr. Kent to Richmond to shorten
his t.rip. :rnd I knew· tllat I did not bring them all.

a:ny
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Q~ What circumstances, if any, convinced you that you di.cl
not bring them all at that time 7
A. I later on learned through Mrs~ Payne and Mr. Dunlop
that the stock was in the room and was worrying Mrs. Payne
and, at his request, he asked me to take the stock away, which
I did.
page 147 ~ Q. In the answer filed in this cause ,by you and
your co-executor, which was not signed by the
executors but was signed by me as counsel for them, it is
stated that all of these certificates were delivered by Mr.
Cameron Dunlop to you on August 18, 1938; is that statement correct?
A. It is not.
Q. Can you explain how that error occurred in the answer?
A. Yes. The answer was sent to me and I roughly read
it but did not c.heck the dates closely. I read the answe1·
hurriedly but did not check the dates that had been previously given to you as our attorney.
Q. By whom was the answer prepared 1
A. By Mr. Hurt, our attorney.
Q. Did you prepare any of it yourself?
A. I did not.
Mr. Hurt: I believe that is all I have, Mr. McGuire.
CROSS EXAMINATION.

By Mr. McGuire:
Q. Mr. Dunning-ton, do you recall when it was that you
made that. agreement with I\fr. Dunlop iby which you acquired
some of the stock of the Tobacco Trad.in~; Corporation?
A. It was when he was in the hospital in 1Farmpage 148 ~ ville, Virginia, in l1is room in the hospital there,
possibly three months prior to his death, or maybe more.
Q. That was before he c.ame to the Payne home?
A. Yes.
Q. Do you recall when it was tha.t the note on which l\fr.
Dunlop was obli~·ated in the Nagel transaction was paid off
by the Tobacco Trading Corporation?
.A.. I do not recall the exact date. We worked on that
matter quite a good deal and at length, and the exa~t date
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that it was paid1 having· been paid by the Tobacco Trading
Corporation, I don't recall.
Q. But do you know approximately the date Y
A. It was in early August.
Q. That is what I was getting at. How long had you known
Mr. Dunlop at the time of his death Y
A. Pos$ibly twenty-five years. I had known him ever since
I had been in the tobacco business, and heard of him before,
but I had known him personally a great many years.
Q. Do you happen to know whether or not he was a wealthy
man when he came to. Drakes Branch to live?
A. I have heard that he was not, but I do not know.
Q. You had been on cordial terms with Mr. Dunlop for a
great many years, had you not Y
A. I had.
Q. I think it was testified by you last time that
page 149 ~ you wrote his will?
·
A. I did.
Q. Do you recall that date? We were uncertain about it
the last time.
A. No, I did not check it. I could have checked it.
Mr. Hurt: It is stipulated by counsel that the date of the
last· will and testament of Cameron Dunlop, deceased, was
probated on A.ugust 14th.
Bv Mr. McGuire:
"'Q. You testified, Mr. Dunnington, that Mr. Kent telephoned
you from Baltimore that he was ta.king the certificates of
stock to Drakes Branch. How did Mr. Kent happen to telephone you in that particular instance T
A. Because I had been trying to get the stock back from
Baltimore for Mr. Dunlop at his request, requesting Mr. Kent
to send the stock, and he called up and said he would bring
the stock.
Q. You were the man acting· for Mr. Dunlop in getting the
transaction throug·b and the certificates returned to him!
A. I was.
1

Mr. McGuire: That is all.
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ELVIRA VAUGHAN PAYNE,
one of the defendants, being recalled, testified as

follows:
Examined by Mr. McGuire: Q. Mrs. Payne, it has been testified that at the time of
Mr. Dunlop 's death you were weeping and more or ,less
hysterical. How long· had you known Mr. Dunlop!
A. Well, for about forty years, I guess.
Q. On what terms were Mr. Dunlop and your husband!
A. Very friendly.
Q. In your former testimony you speak of Mr. Dunlop's
visits to your home and the intimate relations between ·him
and your family, and of his coming to your home during his
last illness at your husband's request. Had Mr. Payne and
Mr. Dunlop been engaged in business together t
A. They had. They had joint accounts.
Q. For how ma.ny years.
:·A. I guess for twenty-five years or more.
Q. Do you happen to know whether Mr. Payne transacted
business with Mr. Dunlop when Mr. Dunlop first came to
Drakes Branch?
A. Well, I heard Mr. Payne say that he and his brother
endorsed for Mr. Dunlop soon after he came to Drakes
Branch.
Q. Which of them was older, Mr. Payne or Mr. Dunlop T
A. Mr. Payne.
Q. If it doesn't embarrass you, approximately
page 151} what is Mr. Payne's age?
A. -Seventy.
Q. Now, to get back to the night of Mr. Dunlop's death,
about what time did he die, do you recall?
A. It was two o'clock, I think, in the morning.
Q. What was your pl1ysica1 condition at that time,-:were
vou well or were vou ill T
· A. Well, I wasn"'t ill, but I l1ad been under an awful strain,
and a. lot of people. had been comin.$X and g,·oine: all day.
Q. What was your mental condition, Mrs. Payne?
A.. I was in my right mind, but, of course, I was awfully
upset.
Q. The object of the Question addressed to ]\fr. Dunnington plainly was to show that your mental condition· was such
that vour memorv was not clear. Did anvthing occur to
affect your memory, or was your memOT? ciear f,
A. It was 1,erfeetly clear.
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Q. Have yo-q. al,l.y doubt in your mind as to the occurrences
to which you testified Y
A. No, I remember everything that occurred that night.
Q. Well, I am referring now to the night of Mr. Dunlop 's
death and also to the previous testimony as to the occurrences in connection with the stock. Was your recolleetion
clear as to those things Y
.A.. It was.
page 152 ~
Q. There are one or two thing·s in the testimony that I would like to clear up, Mrs. Payne.
At the bottom of Page 82 you were asked what Mr. Dunlop
said in regard to what had occurred on the evening of August 23rd after Mr. Dunnington left, and your reply is: ''He
said what he had said a number of times, that he hoped that
I would get a nice income from it, and that he expected to
add to it." The next question was: "Was that about the
stock or the money¥" Your reply is: "The money. He
did not intend to give me any more stock." Do you recall
when it was that Mr. Dunlop gave you the money that is
referred to in the deposition Y I don't mean the exact date,
but approximately how long was it before August 23rd T
A. He signed the check for the money the same night he
sig·ned his will.
Q. That was some day before August 23rd, I believe Y
.A.. I think it was about the 15th of Aug'Ust, if I am not
much mistaken. I think I looked at tl1e letter I had from Mr.
Dickinson about fixing the transfer of the money in the bank,
and I think it was t11e 17th of August.
Q. In the testimony I just read, you speak of '' -that he
hoped that I would get a nice income from it, and that he
expected to add to it.'' The latter part of your answer you
say refers to the money; is that right f
A. Yes, sir.
Q. Wben was it that he made that statement that he expected to add to it Y
page 153 ~ A. When he gave me the check.
Q. That was hefore August 23rd f
A. Yes, 1before Aug·ust 23rd. T'be night of August 23rd~
when Mr. Dunning·ton left, he said, "Well, Elvira, it is yours.
and I hope that you arc going to have a nice income from it."
He said now he lmd done all that was necessary for him to
clo. lie had given it to me.
Q. Nothing; was said about adding· to iU
A. Not the stock. No, he didn't intend to add to the stork.
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Mr. Hurt: Counsel for the Executors of the last will of
Cameron Dunlop objects to the admissibility of the answer
just made by Mrs. Payne as to what Mr. Cameron Dunlop
. said after Mr. Dunnington left for several reasons, one of
which is that it must be corroborated.
By Mr. McGuire:
.
Q. On Page 30 of the deposition, in explaining about the
transfer of the stock and the payment of the dividend, there
is a question: "And it was also plainly understood, was it
not, that the stock was to remain in his name, and not to be
issued in your name until after that dividend was paid Y''
Your answer was: ''Yes, because the check would have to
come to me and I would have to endorse it and send it back,
and he did not want that. He also stated that he was having
Mr. Dunnington 's stock transferred to him, and
page 154} that Mr. Dunnington was getting the dividend
from his stock.'' When did the conversation
about Mr. Dunnington's stock occur?
A. When Mr. Dunnington's stock was transferred on the
18th.
.
Q. You were asked by counsel for the Executors in the
former case when you were testifying about the gift of $10,000
made iby Mr. Dunlop, which is not in any way involved in this
suit, but, still, as long as the question was asked, please _tell
us whether Mr. Dunlop ever stated to you any reason he
had in his mind for giving you this money and giving you
this stock?
.A. He said he was giving me this money and he hoped
that I would not throw it away.
Q. I asked why he made you these gifts Y
A. He said that Mr. Payne was older than I was, and he
wanted me to have something when I got older so that. I
would not be dependent on my sons.
Mr. McGuire: That. is all.
Mr. Hurt: No questions.
page 155

~

Virginia,
City of Norfolk, to-wit:

I, T. M. Phlegar, a Notary Public for the State of Virg;inia at Large, having qualified in the Corporation Court of
the City of Norfolk, Yirginia, certify that the foregoing·
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deposit.ions of J. W. Dunnington and Elvira V. Payne were
duly taken and sworn to at the time and place and for the
purpose in the caption mentioned, and that signatures thereto
were waived by counsel.
Given under my hand this 21 day of April, 1939.
T. M. PHLEG.AR,
Notary Publie..
My Commission expires October

?,

1941.

page 156 }- EXHIBIT S. R. G. NO. 1, FILED WITH
DEPOSITION.
Date .......... 19 ... .
State-Planters Bank & Trust Co.
Richmond, Va.
We hand vou herewith Certificate No ..... for .... shares
. . . . stock

of ............ registered n/

0

............... .

for transfer as follows:
......
......
. .....
......
. . .'. . .

shares n/o
shares n/o
shares n/ o
shares n/ o
shares n/o

............... .
... ~ ........... .
............... .
............... .
............... .

Kindlv deliver the new certificates to

when

they are ready fo1~ delivery.

Signed:
B.y ....................... .
page 157 }- AGREEMENT FILED WITH DEPOSITION.
It is agreed that the following· may be added to the deposition of Elvira V. Payne :

Q. You testified on March 14th last, that something over
two, or maybe three months before Mr. Dunlop 's death, he
said that he wanted to give you some stock in the Tobacco
Trading Corporation, but could not g·ive it to you until it
was released as collateral in Baltimore for some money he
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owed. Can you fix the date of Mr. Dunlop's statement more
exactly!
A. Yes. He said this shortly after his return from the
hospital, in Farmville. It was during the first week of June,
1938.
Witness the following signatures.
MURRAY M. McGUIRE,

JOSEPH M. -HURT, JR.
May 20-1939.
page 158 } ORDER OF OCTOBER 10., 1940.
This cause came on this day to 1be heard upon the bill of
complaint of Tobacco Trading Corporation and the exhibits
filed therewith, upon the answer thereto of Elvira V. Payne,
upon the answe1· thereto of Robert Dunlop and J. W. Dunnington as Executors of the last will and testament of Cameron
Dunlop, .deceased, (which said answers were filed by the orde1·
heretofore entered in this cause on March 13th, 1939) upon
the depositions of Elvira V. Payne, J. W. Dunnington and
Stuart R. Glenn, duly taken to be read as evidence in this
cause, and was arg11ed by counsel, both orallv and on written
brie~.
•
Upon consideration whereof, it appearing to the Court that
this suit is an interpleader proceeding brought by the Tobacco Trading Corporation to determine the ownership of
one hundred shares of preferred stock and one hundred
shares of common stock of that corporation, that Elvira V.
Payne, one of the parties to this ca.use, claims to be the
owner of said shares of stock, alleging that Cameron Dunlop gave the same to her during his lifetime, that Robert
Dunlop and J. W. Dunnington as Executors of the last will
and testament of Cameron Dunlop, deceased, likewise claim
- to be the owners of said shares of stock, allegpag;e 159 } ing· that no completed gift thereof was made by
said Cameron Dunlop to the said Elvira V. Payne
during his lifetime, and the question a.t issue as to the ownership of said shares of stock as ibetween said claimants thereof
having· been fully argued by counsel, both orally and on written briefs, and the court having read and considered the
depositions taken in this cause, and having taken time to
consider the issues presented, both of law and of fact, the
court is of the opinion and dotl1 decide, for reasons fully
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set forth in a memorandum opinion filed in this cause and
hereby made a part of the record in this cause, that there was
no completed gift of said shares of stock by the said Cameron
Dunlop to the said Elvira V. Payne during the lifetime of
the said Cameron Dunlop, that said Cameron Dunlop was
the owner of said shares of stock at the time of his death,
and that they now are a part of his estate and should be
delivered to his Executors, and it is so adjudged, ordered and
decreed.
And it appearing to the court that the 100 shares of preferred stock of Tobacco Trading Corporation, which is in ,
controversy, is represented by certificate Number 4 of t.he
Tobacco Trading Corporation for 100 shares of its preferred
stock, registered in the name of Cameron Dunlop, and now
in the possession of Tobacco Trading Corporation, it is ordered that said T·obacco Trading Corporation do cancel said
certificate Number 4 for 100 shares of its preferred stock
and do, issue in place thereof a new certifilcate for 100 shares
of its preferred stock and shall register the same in the
name of Robert Dunlop and J. W. Dunnington as Executors
of the last will and testament of Cameron Dunlop, deceased,
and shall forthwith deliver the same to said Executors.
And it appearing to t11e court that the 100 shares of common stock of the Tobacco Trading Corporation which is in
controversy, is represented by a certificate for that number
of shares registered in the name of Cameron Dunlop and
now in the possession of Tobaooo Trading Corporation, it is
ordered that the Tobacco Trading· Corporation
page 160 ~ do cancel said certificate and in place thereof do
issue another certificate for 100 shares of its
common stock, reg·istered in the name of Robert Dunlop and
J. W. Dunnington as Executors of the last will and testament of Cameron Dunlop, deceased, and do forthwith deliver the same to said Executors.
And it appearing· to the court that since the date of the
entry of the decree which was entered in this cause on March
17th, 1939, said Tobacco Trading Corporation has received
and now has on hand certain dividends which have been declared and paid on the 100 shares of its preferred stock which
are in controversv in this suit. it is ordered that said Tobacco
Trading· Corporation do forthwith pay over and deliver to
said R.obert Dunlop and J. '\V. Dunnington as Executors of
the fast will and testament of Cameron Dunlop, deceased,
anv dividends which it. now has on hand which have been
declared and paid on said 100 shares or preferred stock which
are in confroversy, subsequent to the date of the entry of
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the decree which was entered in this cause on March 17th,
1939.
And it appearing to the court that, as is set forth in the
dec-ree entered in this cause on March 17th, 1939, the Tobacco Trading Corporation deposited to the credit of the
court in this cause in the First and Merchants National Bank
of Richmond, Virginia, the sum of $350.00, representing a
preferred dividend theretofore paid of $3.50 per share on
said 100 shares of preferred stock, which are in controversy,
and that hy said decree entered in this cause on March 17th,
1939, $150.00 of that sum was checked out, and that $200.00
thereof now remains on deposit, it is ordered that Charles 0.
Saville, who is hereby appointed a Special Commissioner for
the purpose, do on a certified extract from this decree, check
on the fund so deposited in the First and Merchants National
Bank of Richmond, Virginia, to the a.redit of the court in this
cause in favor of Robert Dunlop and J. W. Dunnington as
Executors of the last will and testament of Cameron Dunlop, deceased, for the sum of $200.00, which check he shall
deliver to said Executors.
page 161 ~ And the court lmving now dec.ided all of the
issues in this suit, and nothing further appearing to be done in this cause, it is ordered to he stricken from
the docket and the clerk is directed to place the papers in this
cause' among the .fl.Jes of ended causes in his office.
And Elvira V. Payne expressing a desire to apply to the
.Supreme Court of Appeals of Virginia for an appeal from
this decree, it is ordered that the same be suspended for a
period of 60 days provided she shall within 15 days from this
date execute a bond in the sum of $300.00 with surety to be
approved by the clerk of tl1is court, payable and conditioned
as provided by law.
pag·e 162
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MEMORANDUM OPINION OF THE COURT,
MADE PART OtF THE RECORD BY DECREE OF OCTOBER 10, 1940.

Virginia:

In the Chancery Court of tl1e City of Richmond.
Tobacco Trading Corporation

v.
Dunlop 's Ex ors. and Elvira V. Payne
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MEMORAJNDUM OPINION.
This suit has been ,brought by the plaintiff as a bill of
interpleader, convening· Cameron Dunlop's Executors and
Elvira V. Payne to determine the ownership of one hundred
shares of preferred stock and one hundred shares of common stock standing on the books of the Tobacco Trading Corporation in the name of Cameron Dunlop.
Elvira V. Payne claims ownership by virtue of a gift to
her by Cameron Dunlop on August 23rd, 1938. Cameron
Dunlop's Executors claim that there was no completed gift
of this stock to Elvira V. Payne; that a court of equity cannot aid in completing title to an incomplete gift, and that
the ref ore the stock belong·s to Cameron Dunlop 's estate.
At this point, a picture of the actors in this transaction,
the situation aiid relation of the parties in it may be help-

ful

•

The home office of the Tobacco Trading- Corporation is in
Richmond, Virginia.
Cameron Dunlop, a native of Petersburg, Virginia, and
a bachelor, had lived in Drakes Branch, Virginia, thirty or
forty years, and during that time was engaged in buying and
selling tobacco. In Drakes Branch also lived J. L. Payne and
Elvira V. Payne, his wife, the la.tter being a party to this
· suit. J. L. Payne was likewise engaged in buying
pag·e 163 ~ and selling· tobacco. Both Payne and his wife
were devoted friends of Cameron Dunlop. Payne
had ·been married twice, and on each occasion, Cameron Dunlop was best man for Payne. J. W. Dunning'ion lived in Farmville, Virginia, and he, too, was engaged in the tobacco business, a.nd among ot.her places bought tobacco at Drakes
Branch. Cameron Dunlop had known the Paynes ever since
his first days in Drakes Branch and had business and personal
relations with J. L. Payne throughout tha.t period. Cameron
Dunlop and J. L. Payne often boug·ht tobacco on joint aceount the one and the other. Cameron Dunlop and J. W.
Dunnington often bought tobacco on joint account the one
and the other.
The buying· of tobacco on joint account required the high~
est e8teem and confidence of the parties the one with the
other.
In December, 1937, the health of Cameron Dunlop became
such that a.t that time or in earlr January, 1938, he entered
the hosnital a.t Farmville, Virginia, for treatment. A~ain
in April. 1938. he entered the Farmville hospital and remained there till early in June, 1938, and desiring to leave
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the hospital, he expressed to J. L .. Payne, then a.t the hospital
on a visit to Dunlop, that he did not wish to go back to the
hotel in Drakes Branch by reason of the steps. Payne invited
Dunlop to come to his home as he and his wife would be glad
to have him there. Dunlop accepted the invitation, and Mrs.
Payne fitted up a room on the first floor of her home, and
Dunlop came to the Payne home about June 5th, 1938., and
remained there until he died on A.ug'Ust 25th, 1938, except
for one day in the Farmville hospital where he went for an
X-ray examination.
During· the stay at the Payne home Dunlop was cared for
and nursed by Mrs. Tucker and Elvira V. Payne day and
night except the last day of his life when, there was a trained
nurse in attendance. Dunlop ''s manservant was there daily
to serve when necessary.
From December, 1937, until his death, although
page 164 ~ he was mentally capable of giving instructions as
to the conduct of his business, he could not g-o
about, as, with another trouble, he had arthritis. During this
time, J. W. Dunnington looked aft.er his business for him.
By reason of an obligation brought about by what is referred to in the record as the "Nagle affair" (which it is unnecessary to explain here) Dunlop had pledg·ed (hypothecated) with a Baltimore bank 1,170 shares of the preferred
stock and 1,170 shares of the common stock of the Tobacco
Trading Corporation (certificates signed in ·blank for trans~
fer) to secure the payment of some .forty thousand dollars
or more.
Throug·h the ,efforts of J. W. Dunnington and Mr. Dickinson of the Tobacco Trading Corporation, this stock pledged
with the Baltimore bank was released and was delivered to
Dunlop in person at the Payne home by a Mr. Kent of the
Baltimore bank on the night of August '17th, 1938.
It seems that before the stock reached tl1e Payne home
on August 17th, 1938, Dunlop had sold to J. W. Dunnington
100 shares of the preferred and 100 shares of the common
stock. Dunlop had also sold to L. E. Hubbard 50 shares of
preferred and 50 shares of this common stock.
Having been informed by telephone from the Baltimore
bank that the messenger of the bank was carrying the stock
to Dunlop at Drakes Branch on August 17th, Dunnington,
on the morning of August 18th, 1938, drove to Drakes Branch
to get his stock, also Hubbard's stock, to bring- it to Richmond to be transferred to the said purchasers, and also to
bring· the Mr. Kent to Richmond. The Baltimore banker had
· left by train early that morning, so Dunnington came to Rich-
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mond that day and had his and Hubhard's stock transferred

to them.

Sometime in early August, 1938, Dunnington was told that
Dunlop had cancer of the liver and could not live but a short
time. As a friend of Dunlop, he felt it his duty
page 165 }- to tell Dunlop of his condition, and told Dunlop.
On .A.ugust 14th, 1938, at Dunlop's requm,t,
Dunning-ton wrote Dunlop's will which was executed that day.
J. vV. Dunnington and Robert Dunlop, a brother of Cameron
Dunlop, were named as executors. About that same day Dunlop desired to give Mrs. Payne $10,000.00. To do this and
not let it be known, he got Mr. Dickinson to use Dickinson's
check and deposit the money in a bank to the credit of Elvira
V. Payne, and so advised Mrs. Payne.
At Mrs. Payne's earnest request to Dunnington, also to
Dunlop that the stock brought to Dunlop from Baltimore on
August 17th, which stock was indorsed in blank, Dunnington,
at Dunlop's request, some day between August 18th and August 23rd (date not shown in the record) took all of the
stock to Farmville and placed it in his iron safe.
Dunlop on numerous occasions told Mrs. Payne he was
going to give her some of his stock in the Tobacco Trading
Corporation. He told Dunnington that he was going to give
Mrs. Payne some of this stock, and Dunnington so told Mrs.
Payne, but did not tell how much. On one occasion he
told Mrs. Payne he was going to give her as much stock as
he sold Dunnington, but did not say how much this was.
I think the above is a correct and fair statement of the relations and transactions between Dunlop, Dunnington and
Mrs. Payne till August 23rd, 1938, the date of the transaction over which this litigation arises.
In the forenoon of August 23rd, 1938, Dunnington was in
Drakes Branch, saw Dunlop and discussed Dunlop 's affairs,
but nothing at that time was said about giving lVfrs. Payne
any stock.
:Mrs. Payne says (E. V. P. dep., p. 12) on that day, August
23rd, after lunc.h, Mr. Dunlop said: "Elvira, call Dunnington
and ask him if it suits him, to come over here tonight. I want
to get it straig·I1t about the stock I have given
page 166 ~ you." She says Dunnington came that nig·ht.
"When Dunning·ton came in I left the room. ]\fr.
Dunning-ton called me in a little while and said to come in
there, Mr. Dunlop wanted to see me. He said, 'Elvira, I want
to get it straig·ht about the stock I have given you.' He
wanted to g·et Mr. Dunning-ton to have it transferred.''
'·'Mr. Dunnington spoke up and said, 'There will l1ave to
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be something in writing·' and he then asked Mr. Dunnington
to write down one hundred shares of preferred stock and one
hundred shares of common stock, and I was surprised at the
amount."
"They discussed what was best to write. I do not exactly
remember the words. I got the paper and Mr. Dunning-ton
went in the hall, sat down and wrote the letters. He brought
them back to me. I was standing by the bed. Mr. Dunnington went over and sat in a chair by the bed, and I got a pad,
pencil, and his g·lasses, and raised the bed up for Mr. Dunlop to sign.''
" * * * It was a hospital bed. Mr. Dunlop sig·ned them.
He said this is yours, and I hope you will have a nice income
from it."
She was asked:
Q. "What became of the papers he signed 1"
A. '' I handed them to Mr. Dunnington.''
Q. '' He handed them to you f ''

A. ''Yes he handed them to me. I then took the pad, pencil and glasses. I think maybe I gave Mr. Dunnington the
papers before I did all tha.t. I asked Mr. Dunning·ton to
please see about it for me, as I could not leave home."
(page 14)

.A. ''What did you do ,vith the papers after Mr. Dunlop
handed them to you?''
Q. ''I handed them to Mr. Dunnington.
Q. "What did you say to Mr. Dunnington?"
page 167 ~ A. ''That I hoped he would have it transferred
for me and would look after it for me, and that
he would keep the stock as I could not come to Richmond.
Knowing· that Mr. Dunlop could not last very much longer,
I could not leave until after his death. I certainly could not
leave before.''
When asked why the transfer was to be made on August
29th, and not before, she said, (page 16)
''Because he wanted the dividend. The Tobacco Trading·
had paid a note, and he wanted the dividend to go toward
that note, and that is the reason he did not want the transfer made until after the divdends were paid.''
Q. '' When were the dividends to be paid?''
A. '' The 27th, I think.''
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Mr. Dunnington tells the occurrence of the night of August
23rd, 1938, with Dunlop at the Payne home as follows:
Q. "Do you recall a. visit which you made to Mr. Cameron
Dunlop on the night of August 23rd, 19381"
A.. ''I do.,.,
Q. ''Did Mr. Dunlop at that time say anything to you about
his deciding to give any of these shares of stock of the Tobacco Trading Corporation to Mrs. Elvira Payne?''
A. ''He did.''
Q. '' What did he say to you in that connection?''
A. ''He said he was going to gi~e Elv~ra, as he cal~ed Mrs.
Payne, some stock in the Tobacco Tradmg ·Oorporat10n, and
asked me to call her into the room. She came in and he told
her that he was giving her 100 shares of common, and 100
shares of preferred stock in Tobacco Trading Corporation.''
Q. "Where was he at the time?"
A. "He was in bed in the room." (Dunnington, p. 48)

(page 49)
Q. '' And the occasion of her coming in was for him to
announce to her that he wanted to give her this stock!"
A. "It was."
page 168 ~ Q. ''Did Mr. Dunlop _tell you that he wanted
you to do anything about ·the stock f''
A. ''Yes, he did.''
Q. ''What did he tell you he wanted you to do?''
A. "He wanted me to send them to Richmond, and have
them transferred on or after August 29th to Elvira V. Payne.''
Q. "Did he tell you which particµlar certificate or certificates he wanted you to send to Richmond?''
A. ''He did not.''

Later on, (Dunnington, p. 50)
Q. '' How many shares did he say he wanted transferred?''
A. '''One hundred shares of preferred and one hundred
shares of common.''
Q. '' As a result of this request from him to you, what did
you then do or say?"
A. '' I told him that I would have to have written instructions. That I had given him an official receipt for the entire
block of stock, and I wanted instructions to protect myself.
I told him that I would write them and bring them over the
next day. He said that he preferred they be written that
night and why could not I write them myself. I told him

•
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that I could. He then asked Mrs. Payne to get me paper
and pen with which to write these -letters. I went into the
hall to her desk and wrote the letters, one·to myself, and one
to the Tobacco Trading Corporation.''
The witness then identified the letter to the Tobacco Trading Corporation as one of the letters written at that time.
The letter is as follows:
"Drakes Branch, Va.
Aug. ·23, 1938
"Tobacco Trading Corp.
Richmond, Va.
Gentlemen:
Mr. Dunnington has been requested to deliver

pag·e 169

r to you

100 shares of preferred stock
100 shares of common stock

of your company. Please transfer this stock to Elvira V.
Payne making the transfer as of August 29th not before.
Yours very truly,
(Signed) CAMERON DUNLOP''
The witness then identified the letter to J. W. Dunnington
as one of the letters written at that time. The letter is as
follows:
"Aug. 23, 1938

Mr. J. W. Dunnington,
Farmville, Va.
Dear Sir:
Please deliver to the Tobacco Trading Corporation, Richmond, Va.

100 shares preferred stock
100 shares common stock
of the Tobacco Trading Corporation which you are holding
for me.

•
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This shall be a receipt for the stock.
Yours very truly,
(Signed) CAMERON DUNI.JOP''
Dunnington says that after he had written the letters he
carried them into Dunlop 's room in the presence of Mrs.
Payne and himself.
Then these questions w~re asked Dunnington: (p. 53)
Q. '' After he signed these letters, were they handed to
you immediately, or did some period of time intervene before
they were handed to you Y''
A. "They were handed practically immediately. It may
have been a minute or so, but there was no delay in time.''
Q. ''Do you recall whether they were handed
page 170 r to you by him, or whether Mrs. Payne handed
them to you for him?"
A. '' I am not positive whether she handed them, or he
handed them to me. I don't recall. Nothing happened to
them between the time he signed them and the time I got
them.''

Mr. Dunning-ton then said if Mrs. Payne read them, she
read them while he sig'Iled them by reading over Dunlop 's
shoulder. He also said that if they were handed to Mrs.
Payne by Mr. Dunlop, it was simply to hand them to him. He
further said that after he got the letters he talked a while
and then went to his home in Farmville, and the next dav, August 24th, he sent the stock to Richmond to the Tobaeco
Trading Corporation and the letter of Aug·ust 23rd, 1938,
hereinabove copied from Dunlop to said Company.
On pages 82 and 83 of Mrs. Payne's testimony are tl1ese
questions and answers:

Q. ''Your testimony has been in an effort to state the facts
as they occurred to you, not because of their importance, or
to emphasize important facts. and bring- them out only?''
A. '' Sure, to tell what happened as I have tried to do. l\fr.
Dunlop thoug·ht the g·ift was completed. I thought it was
completed, and as I said, when it was in Baltimore, he alwavs
spoke. of it as my stock, and stock he had sold to ]\fr. Dl1nningion, and we could not say something in Baltimore was
actually ours.''
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Q.." How do you know Mr. Dunlop thought it was completed!''
A. ''Because he said so, and as Mr. Dunnington left that
night, I discussed it with him."
Q. "What did he say after Mr. Dunnington left?"
A. ''He said what he had said a number of times, that he
hoped that I would get a nice income from it, and that he expected to add to it.''
Q. "Was that about stock, or money?''
A. "The money. He did not intend to give me any more
stock.''
On the 17th day of April, 1939, Mrs. Payne was
recalled as a witness, and after testifying as to
what Mr. Dunlop had said about the stock and
money and saying he was going to add to it, on page 29 of
her testimony she was asked :
page 171

~

Q. '' That was before August 23rd?''
A. '' Yes, before August 23rd. The night of August 23rd,
when Mr. Dunnington left, he said, 'Well, Elvira, it is yours,
and I hope that you are g·oing to have a nice income from it.'
He said now he had done all that was necessary for him to do,
he had given it to me."
I have examined numerous textbooks and many reports of
cases involving gifts int.er 1:ivos, and gifts causa mortis, and
find a very satisfying statement of the law as follows :
"A gift is a contract without consideration, and, to be valid,
must be executed. A valid gift is the refore a contract executed. It is to be executed by the actual delivery by the donor
to the donee, or someone for him, of the thing given, or by
the delivery of the means of obtaining the subject of the
gift, without the further act of the donor to enable the donee
to reduce it to his own possession. 'The intention to give
must be accompanied by a delivery, and the delivery must.
be made with an intention to give.' ·Otherwise there is only
an intention or promise to g·ive, which, being gratuitous,
would be a nullity. Delivery of possession of the thing given,
or of the means of obtaining it so as to make the disposal
of it irrevocable, is indispensable to a. valid g·ift. '' Spooner
v. Hilbish, 92 Va., at page 341, citing llrd Minor's Instit'itfo,
part I, pp. 89-93; 3 Pomeroy's Eqitity Jur. 1149.
See to the same effect, the little book labeled Graves' Title
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to Personal Property, Gifts inter v-ivos; also Graves' article
in 1 Va. Law Reg·. 861, et seq.
.
In Ewing v. Ewing, 2 Leigh, at page 343,. it is said:
''No parol gift, without an actual delivery of the thing
given, can vest in the donee any right or title in or to the
thing given or divest the right or title of the donor. * * *"
And on page 344, the same case says :
"If the subject of the gift be incapable of delivery, it cannot be given by parol, but must be transferred by some writing, and a delivery of that writing."
In Miller v. Jeffress, 4 Gratt., at page 479·, Judge Baldwin
said:

" • * * that there must be a delivery, if the thing be in
pag·e 172

~

action, of the instrument by using which the chose
is to be reduced into possession, as a bond, or a receipt, or the like.''

In Lee's Exor. v. Boak, 11 Gratt., at page 185, the Court
said:
'' All gifts, except by will, must be attended by delivery
of possession to make them valid. Until such delivery, they
are inchoate and revocable, indeed mere nullities.''
Judge Lewis, in Yancey v. Field, 85 Va., at page 761, said:
"Nor are we aware of any authority for holding that a mere
verbal declaration pf a gift, unaccompanied by any act or
circumstance clearly showing a surrender and acceptance of
domi;nion over the article, constitutes a valid gift under any
circumstances.''
In the case of Shwnkle v. Spa.hr, 121 Va. 598, at pages 607
and 608, are cited many cases, some from Virginia, some from
other jurisdictions, involving gifts and delivery of the thing·
given. On pag·e 609, this is said:
·
"All gifts, whether inter vivos or causa niortis, are gifts

in presenti. There must be words of present gift as well as
delivery. The one without the other is insufficient.''
See also: Execufi've Committee v. Shaver, 146 Va. 73.
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It is my j ~ that the foil owing · statements relating
to gifts i11,ter vivos of personal property are sound propositions of law. Tne statements are as follows, and are three
of the syllabi in the case of Tr-ubey v. .Pease, 240 Ill. 513, reported in Vol 16, .American and English Cases, page 370:
1. '' .An intended gift which is incomplete for want of delivery to a donee cannot be enforced as a: declaration of trust.
.A. court of equity will not impute a trust where a trust was
not in contemplation."
2. "Where property intended to be made the subject of a
gift is pla-0ed by the donor in the possession of a third person
as his agent for delivery to the donee, the death of ·the donor
before such delivery to the donee has been made revokes the
agency, and no title passes to the donee. Such a gift is incomplete for want of delivery to the donee. ''
3. '' Where such property is delivered by the donor to a
third person as a trustee for the donee, the delivery to the
trustee is deemed in .Jaw a delivery to the donee, and the
gift, being irrevocable, is not affected by the death of the
donor before delivery to the donee in person.''
One other statement which I think is sound, is
. page 173 } the following:
·
4. "It is, of course, competent for an owner of personal
property to make, and he may make, a valid gift thereof,
with the rig·ht of enjoyment in the donee postponed until the
death of the donor, if the subject of the gift is delivered to
a third person, with instructions to deliver it to the donee
on the donor's death, and if the donor parts with all control
over it, reserves no right to recall it, and intends thereby a
final disposition of it.''
This statement is quoted from the case of Innes v. Potter,
130 Minn. 32 ( # A. L. R .. 896; annotated note at page 902
and authorities cited).
It is testified to by both Mrs. Payne and Mr. Dunnington
that previous to August 23rd, Mr. Dunlop had said that he
was going· to give Mrs. Payne some of his stock in the Tobacco Trading Corporation, but until the night of August
23rd, 1938, had never said how much stock he was going to
g-ive her. On the last named date, he said to both Mrs. Payne
and Mr. Dunnington that he wanted to give her 100 shares of
the preferred and 100 shares of the common stock.
The certificates for all of this stock were then in Dwmington 's safe in Farmville, so that whatever was verbally said
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then could not effectuate a present gift verbally, as the certificates could· not be delivered.
"If the subject of the gift ·be incapable of delivery, it cannot be given by parol, but must be transferred by some writing, and the delivery of that writing·.''

Ewing v. Ewing, supra, p. 344.
Mr. Dunlop wanted the dividend on all of his stock paid to
him, so that he could pay to the Tobacco Trading Corporation
money he owed that corporation, and he did not want the stock
transferred until the dividends were paid to him. Mrs. Payne
knew this, and Mr. Dunnington knew it.
Here is what Mrs. Payne says on this subject: (p. 23)
Q. '' .And he did not want the shares of stock to become
yours, until after the dividend. Did he?''
A. "Well, he did not want it transferred. I considered
that the stock was mine, but he did not want it transferred
because he wanted the ditjdend to apply to a debt
page 174 } the Tobacco Trading paid out for him, and he said
· he did not think it would look right on the eve of
a dividend, for me to get the dividend, he thought it should
be applied toward his debt. ·~ * • I told him I thought it was
right.''

. Mr. Dunnington was asked why the letter of August 23rd
written by Mr. Dunlop to the Tobacco Trading Corporation
contained this language, ''making the transfer as of August
29, 1938, not before''. Mr. Dunning-ton answered:
A. '' He did not want the stock transferred until after the
dividend date. He wanted the dividend to apply on an in
debtedness to the Tobacco Trading· Corporation."
In this situation, as the certificates of stock could not be
delivered, some writing was necessary to proceed further.
Dunlop was explicit that the stock must not be transferred
before August 29th, 1938. Therefore, Dunlop wrote the letter on the night of August 23rd, 1938, ( previously copied in
full herein) to the Tobacco Trading Corporation telling them
that Mr. Dunnington had been requested to deliver them tl1e
two hundred shares of stock, saying in the letter, "Please
transfer this stock to Elvira V. Payne making the transfer as
of Aug;ust 29th, 1938, not before.''
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The other letter written by Dunlop on the night of August
23rd, 1938, was to Dunnington, requesting him to deliver the
two hundred shares of stock to the Tobacco Trading Corporation.
Dunl<?P, when these letters were signed, was a very sick
man; he suffered with arthritis, besides he had cancer of the
liver. It has been testified that Mrs. Payne held the pad,
with the letters on it, for Dunlop to sign. Dunnington was
also there. Dunlop signed the letters. Mrs. Payne was asked
if the bed occupied by Mr. Dunlop would roll up.
-

Q. ''Did the bed roll upt''
A. "Yes, it was a hospital bed. Mr. Dunlop
page 175 ~ signed them. He said, 'This is yours, and I hope
you will have a nice income from it.' "
Q. "What became of the papers he signed f ''
A. '' I handed them to 1\fr. Dunnington."
Q. '' He handed them to you f ''
A. "Yes, he handed them to me. I then took the pad, pencil and glasses. I think maybe I gave Mr. Dunnington the
papers before I did all that. * ,._ Ii(,''

It is the contention and claim of Mrs. Payne that after
Mr. Dunlop signed the letters, he then and there handed them
to her, saying, "This is yours, and I hope you will have a
nice income from it.'' She thus claims that the handing to
her of the letters hr Dunlop with the statement quoted constituted a constructive gift and delivery of the stock to her.
If that happened as stated by her, and if that constituted
a constructive gift and delivery of the. stock to her, yet by
the statutory requirement of Section 6209 of the Code of
Virginia no decree could be rendered in her favor on her uncorroborated testimony.
It is claimed by her that this statement is corroborated.
It appears to me that Mr. Dunnington, the only other witness present at that time, not only fails· to corroborate her,
but, as I construe his statement, it rather discredits the statement that any such thing happened. Here is what l\fr. Dunnington says: (p. 53)
Q. '' After he signed these letters, were they handed to you
immediately, or did some period of time interven~ before the~,.
were handed to· you?'·
·
A. ''They were handed practica11y immediately. It may
have been a minute, or so, but there was no delay in time.',.
Q. '' Do you recall whether they were handed to you by him
or whether Mrs. Payne handed them to you for him?''

•
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.A. '' I am not positive whether she handed them
pag·e 176 } or he handed them to me. I do not recall. N otliing happened to them between the time he signed
them and the time I got thein.''

"

Now Mr. Dunnington is a·business man of large experience;
of integrity; high social standing, and enjoys the esteem and
confidence of his community and associates. He was a friend
of Dunlop, also of Mrs. Payne. He was on the witness stand,
and he must tell the truth as to what occurred.
If at the time the letters were signed Mr. Dunlop had
handed those letters to Mrs. Payne and then and there said
to her, "This is yours, and I hope you will have a nice income from it", it is quite certain Mr. Dunnington would
have seen such act of delivery and also would have heard
such statement.
In referring to the incident, Mr. Dunnington said, as just
above quoted, "Nothing happened to them between the time
he signed them and the time I got them." If, when Dunlop
sig·ned the letters, he had handed them to Mrs. Payne with
the statement she said Dunlop made, this would have been
a great deal happening to the letters. As yet D1mning-ton
says nothing happened to them.
.
. I have heretofore quoted from Mrs. Payne's testimony of
April 17th, 1939, (her second deposition) when Mrs. Payne
said after Mr. Dunning·ton left on the night of August 23rd,
1938, that Mr. Dunlop said, "Well, El-v.ra, it is yours, and
I hope that you are going to have a nic~ income from it".
These two statements attributed to Dunlop on the night
of Aug'Ust 23rd, 1938; the one when Dunnington was present,
the other after Dunnington had left; are so nearly alike th~t
it is possible that Mrs. Payne is mistaken as to the time Dunlop made the statement, if indeed he made it at all..
Mr. Dunning-ton says, '' N othin~· happened to them between
the time he signed them and the time I got them''. If nothing
happened to the letters between the time Dunlop signed them
and the time Mr. Dunnington received them, then
page 177 ~ there was no delivery of the letters by Dunlop to
Mrs. Payne for the purpose of a constructive delivery and gift in present,; of the stock to Mrs. Pavne.
My opinion is that Mrs. Payne was not corroborated.
It was necessary to have some writing. Dunlop could have
executed a paper on. the night of August 23rtl, 1938, giving,
transferring and assigning to Mrs. Payne one hundred shai·l)S
of the preferred stock and one hundred shares· of the common stock and delivered such signed paper to Mrs. Payne,
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and if this had been done, it is my opinion Mrs. Payne would
have had an equitable title to the stock and that such would
have entitled her to receive the stock notwithstanding ihe
Uniform Stock Transfer Act. Whether Dunlop knew that a
gift to Mrs. P~yne could have been made as just indicated is
not known.
Be that as it may, Dunlop had expressly stated that he
did not want the stock transferred until August 29th, 1938.
He had said so verbally to Mrs. Payne, also to Mr. Dunnington. His written letters of August 23rd, 1938, expressly prohibit such transfer of the stock till August 29th, 1938.
These two letters simply gave orders, one to Dunnington,
his agent, the other to the Tobacco Trading Corporation, directing it to transfer the stock to Eltira V. Payne on August
29th, 1938, not before. Before the directions contained in the
two letters had been executed, Dunlop had it in his power
to revoke either or both. Until executed, he had complete
control. Until the orders were executed, the full title to this
stock remained in Dunlop. The orders were not executed.
After much research of the law of gifts of personal property inter vi?Jos, I have reluctantly reached the conclusion
just stated. A court of equity has no authority to aid in perfecting an imperfect gift.
A decree may be prepared and presented.
/s/ WILLIAM A. MONOURE.
September 3, 1940.
page 178
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