IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5700

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Monday the lOth day of June, 1963.
DORO FOX STEVENS,

Appellant,

agatinst

VIVIAN B. SPARKS, EXECUTRIX OF THE ESTATE OF
BASCOM STEVENS, AND IN HER OWN RIGHT,
AND WILLIAM L. MARTIN, WILLIAM B. HOPKINS
AND WILLIAM J. LEMON, PARTNERS, DOING
BUSINESS AS. MARTIN, MARTIN AND HOPKINS,
Appellees.
From the Court of Law and Chancery of the City of Roanoke
Stanford L. Fellers, Judge

Upon the petition of Dora Fox Stevens an appeal is
awarded her from a decree entered by the Court of Law and
Chancery of the City of Roanoke on the 7th day of December,
1962, in a certain chancery cause then therein depending,
wherein Vivian B. Sparks, Executrix, etc., was plaintiff and
the petitioner and others were defendants; upon the petioner, or some one for her, entering into bond with sufficient
security before the clerk of the said Court of Law and Chancery in the penalty of three hundred dollars, with condition
as the law directs.
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Filed in the Clerk's Office the 19th day of June, 1962.
Teste:
WALKER R. CARTER, JR., Clerk
...................... , D. C.
BILL OF COMPLAINT.
To the Honorable Stanford L. Fellers, Judge of said Court:
Vivian B.· Sparks as executrix represents :
(1) That on February 6, 1959 she duly qualified as executrix of the Estate of Edward Bascom Stevens in the Court
of Law and Chancery in the City of Roanoke, Virginia, and
proceeded to attempt to administer the estate. There is attached hereto a copy of the last will and codicil of Edwa:rd
Bascom Stevens.
(2) The assets of the estate were as follows:
(a) 12 shs. Roanoke Hardware Co. stock @ $150 $2,100.00
38 shs. Patrick Henry Hotel, Inc., stock @ 20¢
7.60
4--$100 Patrick Henry Hotel, Inc., bonds
216.00
@$54
1 Series E-U. S. Savings Bond
100.00
30.82
Cash
Commissions paid by Roanoke Hardware Co.
478.61
Royal Globe Insurance Co.-Collision insurance proceeds
1,595.00
Royal Globe Insurance Co.-Partial funeral
expenses
300.00
page 2 ~ Interest-Patrick Henry Hotel, Inc.,
bonds
15.00
Social Security death benefits
255.00
Tangible personal property-Furniture,
watch, etc.
515.50
Life insurance payable to estateShenandoah Life Insurance Company
2,000.00
Southland Insurance Company
834.86
TOTAL RECEIPTS

$8,448.39
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(b) The following disbursements have been made:
Richardson Funeral Home, Inc.-Ambulance
$
10.00
Service
1,173.00
John M. Oakey, Inc.-Funeral expenses
Internal Revenue Service-D. S. income
42.05
tax for 1958
J. H. Johnson, Treasurer-Va. state income
tax, 1958
85.06
J. H. Johnson, Treasurer-Personal property
tax, 1958
51.96
Fred P. Edwards Co.-Preparation of tax
returns
32.50
Woods, Rogers, Muse & Walker, reimbursement of advance:
·
E. H. Carr, qualification fees
$17.50
E. L. Winstead, services as curator 50.00
67.50
Treasurer of the State of Virginia, Inheritance tax

1,337.56

.In addition no commissions have been paid to the
executrh, no attorneys' fees have been paid to
Woods, Rogers, Muse & Walker, as attorneys for
the executrix, and the cost of :filing :final report will
be:
Earl .A. Fitzpatrick, Commissioner of
.Accounts
W. R. Carter, Clerk of Court, fee for :filing report of Receipts and Disbursements
TOTAL DISBURSEMENTS

10.00
2.20
$ 2,811.83

(3) .At the time of the death of decedent, Edward Bascom
Stevens, there were the following joint savi1_1gs accounts :
Savings .Account, First Federal Savings & Loan
.Association
$ 6,087.50
Savings .Account, Bank of Salem
10,860.25
Checking .Account, Bank of Salem
11,433.28
TOTAL

$28,381.03

4

Supreme Court of Appeals of Virginia

These accounts were in the joint names of EdBascom Stevens and Vivian B. Sparks and
when these accounts were opened it was provided
under the terms of deposit that all funds deposited in them
were the joint property of both and owned by them as joint
tenants with the right of survivorship; and upon the death
of either, any balances in the accounts should become the
property of the other and each had the right to withdraw, at
any time, the entire funds in the accounts.
( 4) The defendant, Dora Fox Stevens, is a widow of decedent, Edward Bascom Stevens, but they had been separated
and lived apart for many years prior to his death. The exact
number of years is not known to the executrix; but it must
have been at least 30 years as it was several years prior to
the complainant knowing the decedent.
(5) After the will and codicil had been probated, the defendant who is a resident of Lincoln, Nebraska, and has bem1
such for many years, came to Roanoke, Virginia and employed
as her attorneys, the law firm of Martin, Martin & Hopkins
and shortly thereafter negotiations were entered into wjth
her attorneys in an effort to reach an amicable settlement of
all matters of controversy between them relating to the
estate including the question as to whether the joint accounts
were assets of the estate or belonged to the plaintiff in her
individual capacity as survivor. A further question was the
status of a certain residence in the city of Roanoke, Virginia,
known by street number as, 402 Riverland Road, S. E. It
being claimed by the widow that this residence should be considered as a part of the estate although it was never in the
name of the decedent but was titled in the name of the plaintiff in her individual capacity.
(6) Negotiations continued with the widow's attorneys and
it was reported to the executrix and her attorneys
page 4 ~ that the law firm of Martin, Martin & Hopkins was
having great difficulties with their client. The
negotiations were delayed from time to time because of the
fact that one of the members of the firm was engaged in a
political campaign and it was agreed that such delay in
handling the estate would not be chargeable to the executrix.
(7) During all of this time the plaintiff, through her attorneys, offered to pay forthwith to the widow her part of
the net assets of the estate not in dispute and in an effort to
satisfy the widow offered to include commuted dower in the
residence; it having been appraised by L. L. Rush, an experienced realtor, at $8,7000. The attorneys representing
the widow and the plaintiff having agreed upon L. L. Rush

page 3
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to make the appraisement. This left the only difference between the plaintiff and widow, with respect to the estate, the
status of the joint accounts. It being claimed by the widow's
attorneys that the accounts were assets of the estate, and it
being claimed by the plaintiff in her individual capacity that
they were not. However, in order to arrive at a settlement,
the plaintiff agreed to pay to the widow one-sixth thereof
instead of one-third thereof to which she would be entitled
if such were assets of the estate.
(8) Settlement was reached between the attorneys on this
basis, but it was disapproved by the widow and, in fact, she
refused to accept payment from the estate of the amount to
which she was clearly entitled; namely, one-third of the net
assets of the personal estate excluding the joint accounts
and she also refused to accept commuted value of her claim
of dower.
(9) Later she discharged as her attorneys Martin, Martin
& Hopkins and employed Harvey T. Lutins of Roanoke as her
attorney. It was reported by Martin, Martin ~ Hopkins to
the plaintiff's attorneys that the widow, in a conference with
Harvey T. Lutins, had agreed to approve the compage 5 r promise settlement and agreement was prepared
on that basis which she repudiated and at the same
time she refused to accept the commuted dower and the net
proceeds of the personal estate excluding the joint accounts.
(10) Later she dispensed with the service of Harvey T.
Lutins and employed Arthur E. Smith as her attorney and
an offer was made to him to pay her the undisputed part of
the net proceeds of the estate including commuted dower but
excluding the joint accounts and this the plaintiff has not been
able to accomplish.
(11) In the meantime Martin, Martin & Hopkins has
served notice of attorney's lien on the executrix for the sume
of $2,466.51.
(12) No attorneys' fees have been paid to Woods, Rogers,
Muse & Walker and for their services to the plaintiff as
executrix.
(13) The Virginia Inheritance Tax was paid under the
following circumstances: after Martin, Martin & Hopkins
had informed the plaintiff's attorneys that the widow had
a~reed to approve the compromise, the plaintiff acting on
that information paid the calculated inheritance tax as the
Tax Commissioner had made several inquiries as to the payment of same.
(14) The plaintiff needs direction from the court as to
how to perform her duties and what steps to take· to settle
the estate because as stated above the defendant widow, Dora
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Fox Stevens, has been unwilling to accept anything from
the executrix; although, the only financial difference between
them is whether the joint accounts are part of the estate.
The plaintiff has reason to believe that the defendant widow
is not interested in having the estate settled as much as she
is in other purposes foreign to the issues involved in handling the estate of her former husband. The plaintiff also
needs advice and direction from the court as to the
page 6 ~ lien of Martin, Martin & Hopkins.
NOW THEREFORE, in consideration of the foregoing
premises, the plaintiff prays:
(a) That it may be· determined by the court as to whether
the law firm of Martin, Martin & Hopkins has a lien for service and if so, the amount thereof.
(b) Whether the joint accounts should be considered as a
part of the estate.
(c) What actions she should take as executrix to settle the
estate in view of the fact that the defendant widow refuses
to accept any payments whatsoever from the estate to her as
widow.
Respectfully,
VIVIAN B. SPARKS
By LEONARD G. MUSE
Of Counsel.
WOODS, ROGERS, MUSE & WALKER
105 Franklin Road, S. W.
Roanoke, Virginia.
page 7
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I, E. Bascom Stevens, do hereby make, publish and declare this as and for my last will and testament, hereby expressly revoking all other wills heretofore executed by me
at any time.
Item I. As soon as practicable after my decease I desire
all my just and proper debts be paid.
Item Il; All my property, wherever situate, of every
nature and kind I do hereby devise and bequeath unto "Vivian
B. Sparks'' to be hers absolutely and in fee simple.
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Item III. I hereby nominate and appoint "Vivian B.
Sparks'' as executrix of this my last will and testament and
request that she be permitted to qualify as such without being required to furnish any surety on her bond as such.
GIVEN under my hand and seal this 31st day of October,
1941.
/s/ E. BASCOM STEVENS
Testator

•
page 8
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(Seal)

•

Codicil # 1 of E. Bascom Stevens

I, E. Bascom Stevens, of Roanoke, Virginia, now confined
in the Jefferson Hospital of that city do hereby make; this
codicil #1 to my last will and testament as follows:
(a) I devise to Vivian Sparks all my interest of any kind
and character in residence #402 Riverland Road, Roanoke,
Virginia, which is my home residence. She is to have my
entire interest in this property in fee simple.
Witness my signature this August 16, 1948.

js/ E. BASCOM STEVENS

•
page 9 ~
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PROOF OF SERVICE .

•

•

•

•

•

Returns shall be made hereon, showing service of Subpoena in Chancery issued June 19, 1962, with copy of Bill of
Complaint filed June 19, 1962, attached:
Executed on the 19 day of June, 1962, in the City of Roanoke, Virginia, by delivering a true copy of the above mentioned papers attached to each other. to William L. Martin
in person.
KERMIT E. ALLMAN
Sergeant, Oity of Roanoke, Va.
By JAMES R. HANGER,
Deputy Sergeant.

Supreme Court of Appeals of Virginia

8

Returned and filed the 20 day of June, 1962.
WALKER R. CARTER, JR., Clerk
By LENA TESTERMAN,
Deputy Clerk.
page 10
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SUBPOENA IN CHANCERY.
#8629
To: William L. Martin, William B. Hopkins, William J.
Lemon, Partners doing business as Martin, Martin & Hopkins, Attorneys, Roanoke, Virginia:
The party upon whom this writ and the attached paper
are served is hereby notified that unless within twenty-one
( 21) days after such service, response is made by filing in
the Clerk's Office of this court a pleading in writing, in
proper legal form, the allegations and charges may be taken
as admitted and the court may enter a decree against such
party, without further notice, either by default or after hearing evidence.
Appearance in person is not required by this subpoena.
Done in the name of the Commonwealth of Virginia, on
June 19, 1962.
WALKER R. CARTER, JR., Clerk
By LENA TESTERMAN,
Deputy Clerk.
WOODS. ROGERS, MUSE &
WALKER, p. q.
105 Franklin Road S. W.
Roanoke, Virginia
(Office Address)
page 11
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PROOF OF SERVICE.
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•

Returns shall be made hereon, showing service of Subpoena in Chancery issued June 19, 1962, wlth copy of Bill of
Complaint filed June 19, 1962, attached:
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Executed on the .... day of ............ , in the City of
Roanoke, Virginia, by delivering a true copy of the above
mentioned papers attached to each other, to ............... .
in person.
Sergeant, City of Roanoke, Va.
By
Deputy Sergeant.
State of Nebraska,
City of Lincoln,
County of Lancaster, ss:
I, Leslie C. Hasson do hereby certify that on the 25th day
of June, 1962, I delivered a true copy of the Subpoena in
Chancery together with a copy of the bill in Chancery to the
within named, DORA FOX STEVENS, in the City of Lincoln in the State of Nebraska, where she resides the said
DORA FOX STEVENS being a non-resident of the State of
Virginia.
I further certify that I am not related to any of the parties
in this snit, nor a party to, now am I interested in the subject
matter in controversy.
Given under my hand this the 26th day of June, 1962.
LESLIE C. HASSON.
Subscribed and sworn to before me this the 26th day of
June, 1962.
MAR.GARET E. MILLER
Notary Public.
Seal
My Commission Expires Jan. 24, 1967.
Returned and filed the 29th day of June, 1962.
WALKER R. CARTER, JR., Clerk
By LENA TESTERMAN,
Deputy Clerk.
Fees-Service & return .75, Mileage $1.60, Notary .25,
Total $2.60, paid by Baylor, Evnen, Baylor & Urbom, Attys.
page 12
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SUBPOENA IN CHANCERY.

#8629
To: Dora Fox Stevens, et al., Lincoln, Nebraska:
The party upon whom this writ and the attached paper are
served is hereby notified that unless within twenty-one (21)
days after such service, response is made by filing in the
Clerk's Office of this court a pleading in writing, in proper
legal form, the allegations and charges may be taken as admitted and the court may enter a decree against such party,
without further notice, either by default or after hearing evidence.
Appearance in person is not required by this subpoena.
Done in the name of the Commonwealth of Virginia, on
June 19, 1962.
WALKER. R. CARTER, JR., Clerk
By LENA TESTERMAN,
Deputy Clerk.
WOODS, ROGERS, MUSE &
WALKER, p. q.
105 Franklin Road S. W.
Roanoke, Virginia
(Office Address)
page 13

~

Received and filed June 29, 1962.
PATSY TESTERMAN
Deputy Clerk.
ANSWER.
Your respondents, William L. Martin, ·william B. Hopkins
and Lawrence C. Musgrove, individually and as partners
doing business as Martin, Martin & Hopkins, for their answer to the Bill of Complaint exhibited against them and
others, would, insofar as the allegations contained in said
bill are relative to them, respond as follows:
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I. The allegations contained in Paragraph (11) in said
bill are admitted.
II. Your respondents were retained by the defendant, Dora
Fox Stevens, to protect her interest in and to the Estate of
her deceased husband, Edward Bascom Stevens, for which
services your respondents were to receive as compensation
one-third of all funds to which the said Dora Fox Stevens
became entitled to receive from said estate.
The said Edward Bascom Stevens died testate devising
his entire estate to Vivian B. Sparks and upon the recommendation of your respondents, the said Dora Fox Stevens
renounced the will of her husband and elected to claim such
share of the estate of her husband as she would have had if
he had died intestate. Upon investigation, your respondents
found, that as of the time of the renouncement, the net estate
of the decedent amounted to $4,981.38, of which amount the
said Dora F. Stevens, as widow, would be entitled to onethird or $1,660.46. In addition, there were three
page 14 ~ bank accounts as follows: A savings account at
The First Federal Savings and Loan Association,
Roanoke, Virginia, in the name of E. Bascom Stevens and
Vivian B. Sparks, or the survivor, with a balance of $6,087.50; a savings account at the Bank of Salem, Salem, Virginia, in the names of E. Bascom Stevens and Vivian B.
Sparks, or the survivor, with a balance of $10,860.25, and a
checking account at the Bank of Salem, Salem, Virginia, in
the joint names of E. Bascom Stevens and Vivian B. Sparks,
or the survivor, with a balance of $11,433.28.
Vivian B. Sparks, the plaintiff herein, owns a house at
402 Riverland Road, S. E., Roanoke, Virginia, with an appraised value of $8,700 to which the said Dora Fox Stevens
claims she has the right to dower which the said Vivian B.
Sparks denies, but which dower if commutted on said value
would amount to $988.17.
The plaintiff, Vivian B. Sparks, Executrix and sole beneficiary under the will, through her attorneys agreed with respondents that she would pay to the said Dora Fox Stevens,
the full one-third of the net estate of E. Bascom Stevens or
$1,662.13; the full commutted value of the disputed dower in
402 Riverland Road, S. E., or the sum of $988.17, and in addition one-sixth of all the bank accounts, or $4,730.17 for a
total of $7,380.47 for a complete release of all claims which
the said Dora F. Stevens has or may have against the estate
of E. Bascom Stevens as widow.
Your respondents advised Dora Fox Stevens that if it were
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shown that the testator, E. Bascom Stevens, intended that
Vivian B. Sparks was to have said bank accounts if he predeceased her, then she, Dora Fox Stevens, could have no claim
thereto and that in the opinion of the respondents such evidence was available to the testator and therefore that the
settlement was in their opinion the most that she could receive and advised acceptance. The said Dora Fox
page 15 ~ Stevens apparently giving no consideration whatsoever to the offer of settlement, demanded a jury
trial in order that she might publically air all of her grievances, as she stated she wanted a decis.ion of a court upholding decency and finding that prostitution would cease to be
profitable. Your respondents advised the said Dora Fox
Stevens that, in their opinion, she was not entitled to a jury
determination of the issues but that if she insisted upon a
Court determination of the amount to which she was entitled,
if anything, as a widow of E. Bascom Stevens, it would be a
question to be determined by a chancellor and not a jury.
Your respondents further aver that they were employed to
collect only what was due to Dora Fox Stevens from the
estate of E. Bascom Stevens and from certain insurance
contracts. They advised Mrs. Stevens that they were of the
opinion that the net recovery in any litigation would be less
than the offered settlement and that consequently they felt
the purpose of such litigation would be to harass or to injure Vivian B. Sparks and that the Cannons of Professional
Ethics prohibited them from conducting unjustifiable litigation. Whereupon the said Dora Fox Stevens berated
your respondents for not bringing suit in which sh!" could
publically berate Vivian B. Sparks, discharged them as Counsel and sought other counsel.
Subsequent to their dismissal, the new Counsel for Dora
Fox Stevens called respondents and advised them that they
had advised Dora Fox Stevens to accept the offer of the
said Vivian B. Sparks and requested respondents to prepare a proper agreement of release and mail the same to
them and they would forward it to the said Dora Fox Stevens
for execution. The agreement of release was prepared and
mailed to counsel for Dora Fox Stevens, pursuant to instructions, on January 13, 1961. Your petitioners are
page 16 ~ advised that the agreement of release was not
signed by the defendant, Dora Fox Stevens.
Your respondents have completed their duties as attorneys
for the said Dora Fox Stevens and are now entitled to receive the agreed compensation which is one-third of $7,380.47,
or $2,460.16 and in addition thereto the sum of $6.35 for
recording and Clerk's fees advanced on behalf of the said
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Dora Fox Stevens, making a total of $2,466.51 due and owing
the petitioners by the said Dora Fox Stevens.
WHEREFORE, your respondents join in the prayer of the
plaintiff that the Court determine whether they are entitled
to compensation for their services as herl<linabove set out;
that the amount of said compensation, if any, be determined;
and that the Executrix of the Estate of Pldward Bascom
Stevens, deceased, be directed to consider the compensation,
if any, due as a lien against the interest of the said Dora
Fox Stevens, and in the distribution of the Estate of Edward
Bascom Stevens that the Executrix pay said sum direct to
them and charge the amount to the interest of Dora Fox
Stevens.
Now having fully answered your respondents pray that
they be henceforth dismissed together with their costs in this
behalf expended.
WILLIAM L. MARTIN,
WILLIAM B. HOPKINS AND
LAWRENOE C. MUSGROVE
By WILLIAM J. LEMON
Of Counsel.
WILLIAM J. LEMON, ESQ., p. d.
611-615 Boxley Building
Roanoke, Virginia.
The undersigned hereby certifies that he has this 29th day
of June, 1962, mailed a copy of the foregoing answer to
Woods, Rogers, Muse and Walker, Attorneys for the plaintiff.
WILLIAM J. LEMON.
page 17
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ORDER.
This day came the defendant, Dora Fox Stevens, and moved
the Court for an extension of the time for the filing of her
Answer or other pleadings in this cause; and no objections
being made thereto, and the Court finding it to be proper so
to do, doth hereby ORDER that the time within which the
defendant, Dora Fox Stevens, shall file her Answer or other
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pleadings be, and the same hereby is, extended to and including July 27, 1962.
I ask for this Order:
EVANS B. JESSEE
Of· Counsel for Dora Fox
Stevens.
I have seen this Order :
ROBERT J. ROGERS
Of Counsel for Plaintiff.
Enter 7/16/62.

S. L. F.
page 18
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Received and filed July 27, 1962.
WALKER R. CARTER, JR., Clerk.
ANSWER AND MOTION OF DORA FOX STEVENS.
ANSWER.
Comes now the defendant, Dora Fox Stevens, and for
Answer to the Bill of Complaint heretofore exhibited against
her in this cause, says:
1. That this defendant is not advised as to the truth or
falsity of the allegations of paragraphs 1, 2 and 3 of the Bill
of Complaint and neither admits nor denies same, but calls
for strict proof of each and all of said allegations.
2. That as to the allegations of paragraph 4 of the Bill of
Complaint, this defendant admits that she is the widow of
Edward Bascom Ste-vens and admits that they have been
separated and lived apart for many years prior to his death.
3. That the defendant admits that the allegations of paragraph 5 of the Bill of Complaint are substantially true; but in
that connection this defendant denies that she authorized
Martin, Martin and Hopkins to enter into any negotiat~ons

Dora Fox Stevens v. Vivian B. Sparks

15

and agreements of settlement or compromise as to her rights
or claims against the estate of her deceased buspage 19 band.
4. This defendant is not advised as to the truth
or falsity of the allegations of paragraph 6 of the Bill of
Complaint, but in that connection doth allege again that she
did not authorize Martin, Martin and Hopkins to enter into
any negotiations in connection with said estate.
5. This defendant is not advised as to the truth or falsity as
to the allegations of paragraph 7 of the Bill of Complaint
insofar as it relates to negotiations or offers .exchanged between Martin, Martin and Hopkins and the attorne~s representing the Executrix, and accordingly, denies same.
6. This defendant denies the allegations of paragraph 8 of
the Bill of Complaint, and again alleges that Martin, Martin
and Hopkins were without authority to make or reach agreements or settlements on behalf of this defendant.
7. As to the allegations of paragraph 9 of the Bill of Complaint, this defendant denies that she discharged Martin, Martin and Hopkins and employed Harvey S. Lutins of Roanoke
as her attorney; rather this defendant alleges that Martin,
Martin and Hopkins attempted to effect a settlement which
was not satisfactory to this defendant, which this defendant
refused; that Martin, Martin and Hopkins proceeded to file
suit against this defendant, and the attorney and client relationship was terminated. This defendant is not advised as
to what, if anything, was reported by Martin, Martin and
Hopkins to Harvey S. Lutins in conference with him, and
accordingly denies the remaining allegations of paragraph
9 of the Bill of Complaint.
8. This defendant is not advised as to the allegations of
paragraphs 10, 12, 13 and 14, and accordingly denies each and
all of said allegations.
page 20 r 9. As to the allegations of paragraph 11 of the
Bil of Complaint, the defendant is advised that by
letter of August 3, 1961, the firm of Martin, Martin and Hopkins notified the attorney for the Estate of Edward Bascom
Stevens that said firm claimed a lien for the sum of $2,466.51
against said estate; the defendant denies that said firm of
Martin, Martin and Hopkins is entitled to a lien for any sum
whatever against said estate, or her interests therein.

r

And now having fully answered the said Bill of Complaint,
or so much thereof as this defendant is advised that she
should answer, the defendant prays that she be hence dismissed with her reasonable costs in this behalf expended.

16

Supreme Court of Appeals of Virginia
MOTION.

Comes now the defendant, Dora Fox Stevens, and moves
the court to make Vivian B. Sparks, in her individual capacity,
a party defendant to this cause on the grounds that the said
Vivian B. Sparks, in her individual capacity, has conflicting
claims against the Estate of Edward Bascom Stevens as to the
ownership of the joint savings and checking accounts set
forth in paragraph 3 of the Bill of .Complaint and as to the
residence in the City of Roanoke located at 402 Riverland
Road, S. E., and mentioned in paragraph 5 of the Bill of
Complaint, all of which make her a necessary party to this
·
cause.
Respectfully,
DORO FOX S.TEVENS
By Counsel.
ARTHUR E. SMITH
EVANS B. JESSEE
404 Shenandoah Building
Roanoke, Virginia
Attorneys for Dora Fox Stevens.
page 21
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CERTIFICATE.

I, Arthur E. Smith, of counsel for the defendant, Dora Fox
Stevens, do certify that on the 26th day of July, 1962, I
mailed a true copy of the foregoing Answer and Motion to
Leonard G. Muse, Woods, Rogers, Muse and Walker, 105
Franklin Road, S. W., Attorneys for complainant, and to
William J. Lemon, Martin, Hopkins and Lemon, Boxley
Building, defendants.
ARTHUR E. S.MITH.
page 22}
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ORDER.
For good cause shown, it is ordered that the firm of Woods
Rogers, Muse and Walker be allowed to withdraw as counsei
for the plaintiff and the firm of Hunter, Fox and Fox, 611

Dora Fox Stevens v. Vivian B \
Shenandoah Building, Roanoke, Virginia, be \
come counsel for the plaintiff.
Enter 9/14/62.

We ask for this order.
WOODS, ROGERS, MUSE AND
WALKER
By
HUNTER, FOX AND FOX
By CHARLES D. FOX, JR.
We have seen this order.
ARTHUR E. SMITH
EVANS B. JESSEE
Attorneys for Dora Fox Stevens
By EVANS B. JESSEE
MARTIN, HOPKINS AND
LEMON
By WILLIAM J. LEMON
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#8629.
OPINION.
This suit was brought by Vivian B. Sparks, Executrix of
the estate of Edward Bascom Stevens, seeking the guidance
of the Court in respect to said estate in the following matters:
(a) That it may be determined by the Court as to whether
the law firm of Martin, Martin & Hopkins has a lien for services, and if so, the amount thereof.
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(b) Whether the joint accounts should be considered as a
part of the estate.
(c) What action she should take as Executrix to settle the
estate in view of the fact that the defendant widow refuses
to accept any payments whatsoever from the .estate to her as
widow.
To this bill of complaint the law firm of Martin, Martin &
Hopkins filed their answer setting up their claim for services rendered to Dora Fox Stevens in the sum of $2,466.51,
based upon an alleged agreement with their client to receive
as compensation for their services one-third of all funds
which the said Dora Fox Stevens became entitled to receive
from said estate. Also the said Dora Fox Stevens, by her
attorneys, Arthur E. Smith and Evans B. Jessee,
page 24 r filed her anwer denying any authority in Martin,
Martin & Hopkins to enter into any negotiations
on her behalf in connection with the estate, and also moving
the Court to make Vivian B. Sparks in her individual capacity
a party defendant to this cause. This the Court directed to
be done, and the said Vivian B. Sparks was made a party
defendant to the same.
The evidence in this cause, by agreement of counsel, was
taken ore tenus before the Court. The Court in this brief
opinion will not attempt to set out the evidence in detail, but
it is shown thereby that by the will of Edward Bascom
Stevens he devised all of his property to Vivian B. Sparks
who was a nurse and his housekeeper for many years, and
that he and his wife, Dora Fox Stevens, had been separated
for more than 30 years and that she lived in Lincoln. N ebraska. Mrs. Stevens offered no evidence in the case.
In answer to the complainant's prayer (a), the Court is of
the opinion that the firm of Martin, Martin & Hopkins, attorneys, has a lien for services rendered Mrs. Dora Fox
Stevens for the amount claimed, to-wit: $2,466.51 for their
fee and advancements in this cause, based on a common law
lien for attorneys' fees and should be paid by the Executrix
out of any funds due Mrs. Dora Fox Stevens from said estate.
It appears that Mrs. Stevens knew of the efforts being made
by these attorneys in her behalf to settle with the Executrix
for any claims that she may have had against the estate.
It also appears that these attorneys expended a great amount
of time and effort in securing the offer of settlement. The
:final agreement reached by these attorneys and the Stevens
estate was that Mrs. Dora Fox Stevens was to receive a one-
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third of the net estate of Edward Bascom Stevens,
or $1,662.13, the ful commuted value of the disputed dower interest in the real estate of $988.17,
and a one-sixth of the bank accounts, amounting to $4,730.17,
or a total of $7,380.47. It is on this sum that said attorneys
based their claim for compensation. It is true that Mrs.
Stevens refused to accept this settlement but not on account
of the amount thereof but solely and arbitrarily for the reason that she wanted a "Jury Trial" in an effort to expose
publicly and before a jury the conduct of the complainant in
her relations with Edward Bascom Stevens during his lifetime; and it was for this reason that she discharged these
attorneys as her counsel when they objected to litigating the
matter solely to gratify her revengeful desire in this respect,
freling that they had entered into the settlement in good faith
and recovered more than she could have expected to recover
by litigation, and of which they advised her.
The Court is of the opinion that the propriety of their
action is vindicated, certainly if the Court be correct in its
decision in regard to the ownership of the survivorship accounts, and that said attorneys were justified in refusing to
institute litigation for the sole purpose of harassment and
endeavoring to assail the character of the Executrix.
Judgment will be entered here establishing the attorneys'
lien for the amount claimed on the fund due Mrs. Stevens by
the Executrix, or the estate of Stevens.
(b) The presumption that the bank accounts were placed
in the joint names of Stevens and Vivian B. Sparks as a matter of convenience has been conclusively rebutted by the evidence before the Court, and the intent of Stevens in making
said deposits has been established beyond question. The ·
Court therefore concludes and decides that the estate of
Stevens has no claim or interest therein, and the
page 26 ~ same passed to Vivian B. Sparks according to
contract.
(c) The residue, if any, due Dora Stevens from the estate
after the payment of the claim of Martin, Martin & Hopkins,
Attorneys, in the event of the failure of Dora Stevens to accept the same may be deposited with the General Receiver of
this Court, subject to the Court's future order. The dower
interest, if any, in the real estate which the owner, Vivian B.
Sparks, has agreed to commute can only be commuted with
the consent of Dora Fox Stevens. There is no evidence, however, before the Court as to whether or not Mrs. Stevens has
a valid claim to dower in the real estate, except the offer on

page 25
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the part of the owner, the beneficiary under the will, to pay
the commuted dower.
A decree may be presented accordingly.
11/26/62.
S. L. F., Judge.
page 27

~

•
FINAL DECREE.
This cause came on this day to be finally heard upon the
papers formerly read; upon the motion of Dora Fox Stevens
that Vivian B. Sparks be made a party defendant in her individual capacity; by agreement of counsel, evidence taken
ore te'YIJUS before the court; and was argued by counsel.
On consideration whereof, it is ADJUDGED, ORDERED
and DECREED: (a) that Vivian B. Sparks be made a
party defendant to this cause in her individual capacity; (b)
that out of the assets of the estate of Edward Bascom
Stevens, the attorneys for Vivian B. Sparks, Executrix of the
Estate of Edward Bascom Stevens, are to be paid the sum of
$400.00 for their services and costs expended; (c) that the
firm of Martin, Martin and Hopkins, attorneys, have a lien
for services rendered Mrs. Dora Fox Stevens for the amount
claimed, to-wit, $2,466.51 for their fee and adpage 28 ~ vancements, and should be paid by the Executrix
out of any funds due Mrs. Dora Fox Stevens
from the Estate of Edward Bascom Stevens and a judgment
of said amount shall be entered against Mrs. Dora Fox
Stevens; (d) that the Estate of Edward Bascom Stevens has
no claim or interest in the bank accounts on deposit at the
First Federal Savings and Loan Association and The Bank
of Salem in the joint names of Edward Bascom Stevens and
Vivian B. Sparks, with the right of survivorship and that the
same pass to Vivian B. Sparks according to contract ; (e) the
residue, if any, due Dora Fox Stevens from the estate, after
the payment of the attorneys' fees for bringing this suit, the
claim of Martin, Martin and Hopkins, Attorneys, in the
event of the failure of Dora Fox Stevens to accept the same,
it may be deposited with the general receiver of this court,
subject to the court's further order.
And the objects for which this suit was brought having
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been fully accomplished and nothing further remaining to be
done herein, it is ordered that this cause be stricken from the
docket and the papers placed among the ended causes, properly indexed.
To which decree Dora Fox Stevens by counsel excepts.
12/7/62.

S. L. F.
We ask for this decree.
HUNTER FOX & FOX
Attorneys for Vivian B. Sparks,
Executrix of the Estate of Edward
Bascom Stevens and Vivian B. Sparks,
Defendant in her individual capacity.
W. J. LEMON
Attorney for Martin, Martin &
Hopkins.
We have seen this decree.
Attorneys for Dora Fox Stevens.
page 29
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STATEMENT OF THE TESTIMONY AND OTHER INCIDENTS OF THE HEARING HELD IN THIS
CASE ON OCTOBER 24, 1962.
The following is a statement of the testimony and other
incidents of trial, the evidence having been taken ore tenus
on October 24, 1962, before S. L. Fellers, Judge.
Complainant Vivian B. Sparks, in her own right and as
executrix of the estate of E. Bascom Stevens, deceased, was
represented by attorneys Charles D. Fox, Jr., and C. E.
Hunter. Defendant Dora Fox Stevens was represented by
attorneys Arthur E. Smith and Evans B. Jessee. Defendant law firm of Martin, Martin and Hopkins was represented
by attorney William J. Lemon.
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PRELIMINARY PROCEEDINGS.

All parties, by their respective counsel, announced ready
for trial and opening statements by counsel were made.
During the course of the opening statement by Arthur E.
Smith, Esq., he pointed out to the court that Vivian B.
Sparks, in her own right had not been made a
page 30 }- party to the suit. Thereafter, on the motion of
counsel for defendant Dora Fox Stevens, said
Vivian B. Sparks, by and with the consent of her attorneys,
was made a party defendant in her own right. Thereafter,
Mr. Smith inquired if Messrs. Fox and Hunter would be
representing Vivian B. Sparks in both capacities and the
testimony introduced on behalf of the plaintiff would be also
on behalf of Vivian B. Sparks in her own right. Mr. Fox
replied that he and Mr. Hunter would be representing Vivian
B. Sparks in both capacities and that the testimony of his
witnesses would, in effect, speak for itself.
Mr. Smith then inquired of the court whether it was proper
for Mr. Fox and Mr. Hunter to represent Vivian B. Sparks
in both of her capacities, since Miss Sparks, individually, had
conflicting claims with the estate of which she was executrix.
The joint checking and savings accounts, in the name of E.
Bascom Stevens and Vivian B. Sparks, or the survivor, were
claimed by Miss Sparks individually over the objection of the
defendant Dora Fox Stevens (widow of E. Bascom Stevens)
who would receive a widow's share of them should they be
held to be the property of the Estate of E. Bascom Stevens.
The court replied that Mr. Fox could conduct his case as he
saw fit and that the court desired to proceed to hear the
testimony. Mr. Smith stated that he objected and excepted to
proceedings under the circumstances with a clear conflict of
interest existing with regard to Vivian B. Sparks and her
attorneys.
Mr. Smith then stated that the position of the defendant,
Dora Fox Stevens, was that the lien for attorneys fees claimed
by Martin, Martin and Hopkins against the interest of Dora
Fox Stevens in the Estate of E. Bascom Stevens should be
denied on the two grounds that (1) Section 54-70 of the Code
of Virginia does not provide for a lien under the
page 31 ~ facts of this case and (2) that there is no provision in the law for such a lien since Mrs. Stevens
is entitled to a jury trial as to whether the firm has earned
any fee and, if so, the amount thereof. No motion, however,
was made for a jury trial on this issue.
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MUSE.

LEONARD G. MUSE,
Mr. Leonard G. Muse, an attorney and a witness for the
complainant, testified that he had been a friend of Mr. Bascom
Stevens for many years, having met him through mutual
family connections sometime in the 1920's. He had seen
and known Mr. Stevens continually during that period and
had had two or three occasions to discuss with him his situation with regard to his wife, Dora F. Stevens, and the disposition of his estate.
. On one occasion, a number of years ago, Mr. Stevens had
been at Mr. Muse's home in Botetourt County and while he
was there they had occasion to discuss in some detail Mr.
Stevens' wishes concerning the disposition of his money.
Mr. Stevens mentioned to him at that time that he had been
separated from his wife for many years and certainly did not
want her or his daughter, Sue, to participate in any way in
his estate. He told Mr. Muse that he had a substantial sum
of money on savings and that it was his desire that Miss
Vivian Sparks have these accounts.
Mr. Muse further testified that he had also known Miss
Vivian Sparks for many years, having first come to know
her by virtue of the fact that she was secretary to Dr. Stone,
a family connection of Mr. Muse, and that Mr. Stevens had
met Miss Sparks through family connections
page 32 ~ sometime around 1930. At that time Mr. Stevens
lived in the home at 402 Riverland Road, S. E.,
with a couple of his brothers and sisters. At that time, they
were advancing in age and it was arranged for Miss Sparks
to come and live with them so that she might aid Mr. Stevens
in caring for these relatives. She moved into the house and
assisted in the care of these people until the death of the
last one around 1951. When the last one of them had died,
Miss Sparks inquired of Mr. Muse whether or not he felt that
it would be proper for her to continue to reside in the home
there with Mr. Stevens and that Mr. Muse told her that he
felt that it would be proper in every respect.
Mr. Muse further testified that he had known Miss Sparks
for many years and had known her to be a splendid person
of good reputation in every respect and that he was certain
that her relationship with Mr. Stevens was one of complete
propriety. He knew that she had been of great assistance to
Mr. Stevens throughout the period of time that she had lived

24

Supreme Court of Appeals of Virginia

Leonard G. Muse.
in his home and he knew that it was Mr. Stevens' desire that
she have his money.
On another occasion; several years before Stevens' death,
he told Mr. Muse of his desire that his entire estate should go
to Miss Sparks because of her service to himself and his
family. Among other things, he stated that Mr. Sagen Kime
bad drawn his will and left everything to Miss Sparks; that
he also had savings and checking accounts which he had placed
jointly in his and Miss Sparks' name; that the money placed
in the accounts was earned by him and that be had made the
accounts jointly so as to be certain that she was joint owner
with him of the accounts and that be did not want his wife
to get one cent of anything that he possessed, but on the contrary Miss Sparks was to have it all.·
page 33 ~ Mr. Muse testified that Stevens had a serious
illness around the year 1948, at which time be was
confined to Jefferson Hospital. On that occasion, Mr. Muse
went to the hospital and prepared at Stevens' request a
codicil to his will, the effect of which was to state that the
entire interest of Stevens in the residence at 402 Riverland
Road, S. E., was to go to Miss Sparks.
When Stevens was killed on November 21, 1958, Miss
Sparks came to Mr. Muse and requested that he handle the
estate for her, she being named as Executrix in his will.
Mr. Muse ascertained that Mrs. Dora F. Stevens was represented at that time by the law firm of M:artin, Martin and
Hopkins ; that Mrs. Stevens was claiming a dower interest
in the residence on Riverland Road, as well as one-third of
the three joint accounts on deposit at First Federal Savings
and Loan and the Bank of Salem. He stated that a proposed
comnromise agreement was worked out between Martin,
Martin and Hopkins and his office, whereby Mrs. Stevens
would receive one-third of Stevens' net estate, the commuted
valne of her dower interest in the Riverland Road house
and one-sixth of the total of the three bank accounts. Mr.
Muse described in some detail the various matters and discussions which he had with the members of Martin. Martin
and Hopkins, and also described the manner in which the
compromise was arrived at. Mr. Muse later learned that the
widow had refused to accept the compromise which had been
worked out between those attorneys and himself; and that as
attorney for the executrix, he could :find no one willing to
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Vivian B. Sparks.
accept the widow's share of the estate. As a result of this,
he had prepared and filed this suit on behalf of the executrix,
asking the court's direction as to how to proceed to settle the
estate.
Mr. Muse also testified that by letter dated August 3, 1961,
.
Martin, Martin and Hopkins had notified him that
page 34 ~ they were claiming a lien upon the interest of Dora
F. Stevens in the estate of Bascom Stevens in
the amount of $2,466.51 pursuant to Section 54-70 of the Code
of Virginia of 1950, as amended, and the executrix needed the
court's guidance in this respect.
TESTIMONY OF VIVIAN B. SPARKS.
VIVIAN B. SPARKS,
Miss Vivian B Sparks testified that she had become acquainted with Stevens sometime around 1930 She stated that
he was living with certain brothers and sisters who were of
an advanced age and in bad health, and that he needed some
assistance in caring for them She went to live with them
and continued to do so until the last of them died. She had
previously been a nurse for Dr. Stone in Roanoke, and later
for Dr. Moir. As such, she was able to render many services
which these elderly people badly needed, and resided at their
home and rendered the services for around 20 years. As to
the joint checking and savings accounts, Miss Sparks testified that she had signed one signature card that she could recall and that perhaps she bad signed a second one at some
time, but did not recall doing so. She did not remember
exactly when she had placed her signature on the cards, but
thought that it was some several years prior to Stevens'
death. She had not known until after his death where they
were or how much was in them, and had ascertained this information when she found the passbooks in his desk after his
death, but to which desk she had access before his death. She
stated that she never made any deposits in either of the savings accounts or the checking account, nor did she ever withdraw money from the checking account or the savings accounts.
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page 35 } TESTIMONY OF WILLIAM B. HOPKINS.
WILLIAM B. HOPKINS,
William B. Hopkins, a witness on behalf of the Firm of
Martin, Martin & Hopkins, testified as follows :
In December, 1958, Dora Fox Stevens employed the Firm
of Martin, Martin & Hopkins, in which he is a partner, to
obtain for her whatever monies and benefits might be due to
her from the Estate of E. Bascom Stevens, her husband, who
had died from injuries received in an automobile accident a
short time prior thereto. Mrs. Stevens in her first visit to
Mr. Hopkins' office advised him that she and E. Bascom
Stevens, her husband, had been separated for some thirty
years and that on two occasions he had attempted to obtain
a divorce from her but that she had contested same and was
successful in preventing his obtaining a divorce. In the first
divorce cause, the late Judge Beverly Berkley had entered
what purported to be a final decree denying the divorce but
ruling that E. Bascom Stevens was forever relieved from the
obligation of supporting Mrs. Stevens. The second suit was
filed and dismissed from the docket without any evidence being taken. Mr. Hopkins testified that he reviewed the suit
papers in which the above decree was entered and thought
the decree to be in error. He next talked with Leonard Musel
Mrs. Sparks' attorney, to learn his views on the question ot
Mrs. Stevens' rights. Mr. Muse told Mr. Hopkins that he
knew E. Bascom Stevens wanted Mrs. Sparks to have all his
estate and that he (E. Bascom Stevens) would turn over in
his grave if she (Mrs. Stevens} got one red cent from his
estate. Mr. Hopkins returned to his office and told Mrs.
Stevens that she would have to prove that she was a dependent of E. Bascom Stevens before she would be entitled to
Social Security Benefits or the death claim under the Workmen's Compensation or the Travelers Protective Association
insurance policy. He further stated that in view of Mrs.
Sparks' attitude as expressed by Mr. Muse, he believed she
would have to fight for what she obtained from the
page 36 } Estate.
Mr. Hopkins further testified that he told Mrs.
Stevens that he would take her case on one of two fee arrangements. First, that he would take her case on strictly
a time basis, which meant that she would be obligated to pay
his fee without reference to the outcome or, secondly, he
would take her case on a contingent fee basis.
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William B. Hopkin.s.
Mrs. Stevens' daughter, Sue, spoke up and said that she
would prefer that the case be taken on a contingent fee basis
and asked if that meant that they would split the proceeds
50-50. Mr. Hopkins stated that he told her that he had never
charged a contingent fee larger than 33-1/3% and that that
would be his fee in this case. Mrs. Stevens accepted this arrangement and wrote a letter dated 4 December 1958, addressed to whom it may concern, in which she stated that she
had employed Mr. William B. Hopkins to look after her interests in the Estate of E. Bascom Stevens. The various
members of the firm began to investigate this matter to determine the extent and composition of E. Bascom Stevens'
Estate. The firm assisted Mrs. Stevens in making application for widow's benefits under Social Security which were
based on dependency and were successful in obtaining these
benefits for her. No fee was charged for this service. Next,
the firm made application for death benefits under Workmen's Compensation. The claim was defended against by
the insurance carrier but dependency was established at the
hearing held in Christiansburg, and the claim paid. Mr. Hopkins testified that the Industrial Commission awarded him a
fee of $900.00 which he accepted as full compensation for his
services in this regard, regardless of his contingent fee arrangement with Mrs. Stevens.
He later was successful in obtaining $2,500.00 benefit under
an insurance policy which E. Bascom Stevens had with the
Travelers Protective Association. The benefits under this
policy were likev.rise based upon dependency. The firm received one-t'hird of this sum as fee.
page 37 r Mr. Hopkins further testified that while they
were receiving opposition to the claims for Social
Security, Workmen's Compensation and the benefits under
Travelers Protective Association policy, Mrs. Stevens was
satisfied with the Firm's representation and was happy with
each succeeding success.
The Firm then began to concentrate its efforts on the assets of the Estate and particularly the joint savings and
checking- accounts which had been established in the name
of E. Bascom Stevens and Vivian B. Sparks. The Firm
spent considerable time and effort in ascertaining the assets
of the estate and how they were held and researcliing the law
applicable thereto.
As a result of the knowledg·e Igleaned from the research of
.
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William B. Hopkins.
the law applicable to joint savings and checking accounts, the
Firm reached the conclusion that they would possibly have a
fifty-fifty chance in obtaining dower rights in the savings
accounts on the theory that E. Bascom Stevens retained possession of the pass books, but that the chances of obtaining
dower rights in the checking accounts were nil. Following
this research, Mr. Hopkins and other members of the firm
began negotiations with L~onard Muse to determine what, if
any, offer Mrs. Sparks intended to make toward the settlement of Mrs. Stevens claim for dower.
Following lengthy negotiations it was finally agreed that
Mrs. Stevens would receive full dower interest in the net
estate of E. Bascom Stevens and in addition thereto would
receive one-sixth of the total of the balance in the joint savings and checking accounts. In addition thereto, Mrs. Sparks
agreed to commute the dower interest of Mrs. Stevens in the
residence occupied by she and E. Bascom Stevens which had
stood in the name of Vivian Sparks for a great many years.
The Firm felt that this was a reasonable settlement and was
in fact more than she would obtain through Court actions and
the Firm accordingly advised Mrs. Stevens to accept the offer
of settlement which they had negotiated.
page 38 ~ Mr. Hopkins then read to the Court a series of
letters from his correspondence file which showed
quite clearly that Mrs. Stevens was quite hostile to Mrs.
Sparks and it became increasingly evident to Mr. Hopkins
and his partners that Mrs. Stevens was more interested in
having an opportunity to publically revile Mrs. Sparks than
she was in obtaining her interest in the Estate of her late
husband. Mr. Hopkins testified that in one of his letters to
her he had suggested that she take his letters setting out the
details of the settlement to a good attorney in her hometown
and obtain an opinion as to whether or not he considered the
offer of settlement reasonable. She failed to do this. On
her next visit to Roanoke Mr. Hopkip.s arranged an appointment with Judge Fellers so that he could take Mrs. Stevens
and let him explain to her what her rights would be insofar as
a jury trial was concerned. She failed to keep her appointment
with Mr. Hopkins and the later appointment with the Judge.
In Mrs. Stevens' last conversation with Mr. Hopkins she told
him that all he was interested in was the money side and had
lost sight of the principle. She told Mr. Hopkins that_b&
<would be paid bjs fe.e,...that regall!kss of the outcome ~the
case he would be ;p~idJiisi~e~J1?-ALsheJe!I tba.i]lia oiJ!i

Dora Fox Stevens v. Vivian B. Sparks

29

William B. Hopkins.
~bat this matter._cm1]d be determined would_be through a
_jur.; trial so that the 1J:ublic coul!f be in!Q!:rn.ed_ of the tvp.e,
Qf oman that this Spa ks woman was:::l\i[~
that the o:illy__w~shawQJJ.]d settle this case would _peJ;br.oug.h
a Jury trial~ _To her:__j!le ..-m~mitari-fac:fQY w~s-_ secondary.
·Mr. :EI:Opkins informed her that he felt that this would be
strictly a chancery matter and that she was not entitled to a
jury trial. He further told her that under the canons of pro~
fessional ethics he could not prosecute the case the whole
purpose of which was to harass the defendant without re~
gards to the result in the case.

page 39
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MOTION.

At the .end of Mr. Hopkins' testimony, Mr. Smith moved the
Court to strike out his evidence on the grounds that as a
matter.of law, Section 54-70 under which the firm claimed its
lien, did not grant a lien where the firm claimed its lien, did
not grant a lien where the claim was for a share in an estate.
Mr. Lemon opposed this motion on the grounds that the
statute applied to claims arising under contract or torts; that
the claim to the widow's share of this estate arose out of the
contract of marriage and that the Rtatute was applicable.
The Court ruled that whether the staiuie applied or not he
had all the parties before him and could dispose of the whole
case.
FURTHER TESTIMONY.
Mr. Smith proceeded to cross examine Mr. Hopkins and
limited his questioning to the reasonableness of the fee
charged by the law firm of Woods, Rogers, Muse and vValker
in the amount of $2,000.00 for services to the Estate of E.
Bascom Stevens whereas the entire estate was shown to be
less than $8,000.00 inclusive of the joint accounts. Mr. Fox
objected to this questioning in the absence of Mr. Muse, the
member of that firm who had represented the estate, and the
Court recessed until Mr. Muse could return to the Courtroom.
Upon his return, the Judge asked Mr. Muse to take the witness stand and told Mr. Smith that he would proceed to ques~
tion Mr. Muse about the reasonableness of his fee. Mr. Smith
stated that he did not desire to do so. The Court thereupon
ordered Mr. Smith to question Mr. Muse and Mr. Smith objected and excepted thereto, but examined the witness.
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TESTIMONY OF WILLIAM L. MARTIN.

WILLIAM L. MARTIN,
Testimony of William L. Martin was substantially the same
as that of William B. Hopkins. He testified that
page 40 ~ Mrs. Stevens stated unequovically that the fee was
to be paid at the time the firm withdrew as counsel. Mr. Martin also testified that after Mrs. Stevens had
taken her papers, Mr. Harvey Lutins, as attorney, called
and said that Mrs. Stevens had been to see him and that he
had advised Mrs. Stevens to take the settlement. Mr. Lutins
advised Mr. Martin to draw a release and he would have
Mrs. Stevens sign it. A release was drawn that was ap~
proved by Mr. Muse and forwarded to Mr. Lutins. After not
receiving the executed release, Mr. Martin testified that the
firm brought an attachment action for its fee upon the theory
the compromise had been accepted by Mrs. Stevens. On the
day of the hearing Mr. Lutins appeared and stated that he
thought the compromise had been accepted but that Mrs.
Stevens was Mr. Birchfield's client and that Mr. Birchfield
stated that she had not actually accepted said compromise.
The firm then took a non-suit in the attachment suit. Mr.
Martin also testified that Mr. Lutins told the court that he
had said Mrs. Stevens agreed to the compromise but he was
mistaken.
Mr. Martin further testified that he had taken into consideration the fee charged by Mr. Muse, but when taking into
consideration the amount involved, that is, the bank accounts
and the estate together, without counting the real estate, the
gross amount would have been $36,624.42 than $8,500.00 and
that with the administrator waving commission the attorney's
'fee for our purposes certainly was not exorbitant.
page 41 ~ ·william L. Martin, William B. Hopkins and L. C.
Musgrove, partners, t;a Martin, Martin & Hopkins, through their Attorney, objected to the Court certifying
the record in this case for the reason that Arthur E. Smith,
Attorney for Dora Fox Stevens gave notice on the 31st day of
January, 1963, that he would present said record for certification on Februarv 4, 1963, and that a copy of the statement as
understood bv him would be delivered to Counsel on February 1, 1963: for inspection, and Mr. Smith stated that his
statement of the testimony and other incidents of the hearing
were written up shortly after said hearing and had been held
by him from that date. Such being the fact notice on January 31, 1963, and a copy of said statement delivered late on
the afternoon of February 1, 1963, was not reasonable notice and does not afford counsel for said Martin, Martin &
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William L. Martin.
Hopkins a reasonable opportunity to correct said statement
of the testimony and other incidents to trial to which objection Hunter & Fox, Attorneys for Vivian B. Sparks, in her
own right and as Executrix, etc, join in.
page 42

r ARTHUR E. SMITH

Of Counsel for defendant,
Dora Fox Stevens.
CHAS. D. FOX, JR.
Of counsel for Vivian B. Sparks,
individually, and as Executrix of
the Estate of Edward Bascom Stevens.
'WILLIAM J. LEMON
Of counsel for Martin,
Martin and Hopkins.
I, S. L. Fellers, Judge of the Law and Chancery Court of
the City of Roanoke, Virginia, do hereby certify that the foregoing is a true statement of the testimony and other incidents
of the hearing held on October 24, 1962 in the case of Vivian
B. Sparks, Executrix v. Dora Fox Stevens, et al., and it appears that the said statement is signed at the end by counsel
for Dora Fox Stevens and counsel for Vivian B. Sparks,.
individually, and as Executrix of the Estate of Edward
Bascom Stevens and counsel for Martin, Martin and Hopkins,
and was tendered to me within sixty days from the entry of
the final decree in said cause, and was signed by me within
seventy days from the entry of the final decree.
Given under my hand this 5th day of February, 1963.
S. L. FELLERS. Judge.
I, Walker R. Carter, Jr., Clerk of the Court of Law and
Chancery of the City of Roanoke, do hereby certify that the
foregoing statement of the testimony and other incidents of
the hearing held on October 24, 1962 in the case of Vivian B.
Sparks, Executrix v. Dora Fox Stevens, et al., was filed with
me as Clerk of said Court on the 5th day of February, 1963.
page 43
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January 31, 1963.

Mr. Charles D. Fox, Jr.
Mr. C. E. Hunter
611 Shenandoah Building
Roanoke, Virginia
Mr. William J. Lemon
Boxley Building
Roanoke, Virginia

Re: Vivian B. Sparks v. Dora Fox Stevens, et al.
Gentlemen:
You are hereby notified that on February 4, 1963, at 11 :30
A. M., I will present to the Honorable S. L. Fellers, Judge
of the Law and Chancery Court of the City of Roanoke, Virginia, a written statement of the testimony and other incidences of the hearing in this case held on October 24, 1962, for
the purpose of having the same made a part of the record in
the case, pursuant to Rule 5 :1, §3, of the Rules of the Court.
A copy of the statement will be delivered to you tomorrow,
February 1, 1963, for your inspection.
Yours very truly ,
ARTHUR E. SMITH.
AES:dml
I hereby certify that on the· 31st day of January, 1963, I
delivered a true copy of the foregoing Notice to each attorney to whom it is addressed.
AR.THUR E. SMITH
Counsel for Dora Fox Stevens.
page 44
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Received and :filed February 5, 1963.
WALKER R.. CAR.TER, JR.., Clerk.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Pursuant to the provisions of Rule 5 :1, Section 4, of the
Rules of the Supreme Court of Appeals of Virginia, the defendant, Dora Fox Stevens, hereby requests a Notice of
Appeal from a final order entered by the Court of Law and
Chancery of the City of Roanoke, Virginia, on the 7th day of
December, 1962.
Pursuant to said rule, the defendant assigns as error, the
following:
1. The action of the trial court in proceeding with the hearing of the case at a time when Vivian B. Sparks, as personal
representative of E. Bascom Stevens, and Vivian B. Sparks,
individually, had conflicting interests, but was represented by
the same counsel.
2. The refusal of the trial court to request that the evidence heard 01·e te'YIIUs be preserved, as requested by this defendant.
3. To the adjudication of a common law lien for
page 45 ~ attorneys fees in favor of the defendants, Martin,
Martin and Hopkins.
4. The granting of a personal judgment against the defendant, Dora Fox Stevens.
5. The adjudication by the court that the Estate of Edward
Bascom Stevens had no claim or interest in the three bank
accounts set forth in the Bill of Complaint.
Given under my hand this 5th day of February, 1963.
DORA FOX STEVENS
By Counsel.
ARTHUR E. SMITH
404 Shenandoah Building
Roanoke, Virginia
Counsel for defendant, Dora
Fox Stevens.
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Supreme Court of Appeals of Virginia
CERTIFICATE.

I, Arthur E. Smith, of counsel for the defendant, Dora
Fox Stevens, do hereby certify that on the 5th day of February, 1963, I mailed a true copy of the foregoing Notice of
Appeal and Assignments of Error to Charles D. Fox, Jr.
and C. E. Hunter, 611 Shenandoah Building, counsel of record
for the plaintiff; and to William J. Lemon, Boxley Building,
Roanoke, Virginia, counsel of record for the defendant,
Martin, Martin and Hopkins.
ARTHUR E. SMITH.
A Copy-Teste: ·
H. G. TURNER, Clerk.
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