


IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND
Record No. 6940

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Mon-
day the 15th day of April, 1968.

COMBINED INSURANCE COMPANY

OF AMERICA, ~ Plaintiff in error,
against
RALPH LEE MUNDY, Defendant in error.

From the Circuit Court of Botetourt County
Earl L. Abbott, Judge

Upon the petition of Combined Insurance Company of
America a writ of error and supersedeas is awarded it to a
judgment rendered by the Circuit Court of Botetourt County
on the 20th day of October, 1967, in a certain action at law
then therein depending, wherein Ralph Mundy was plain-
tiff and the petitioner was defendant.

And it appearing that a suspending and supersedeas bond
in the penalty of $1,000, conditioned according to law, has
heretofore been given in accordance with the provisions of
sections 8-465 and 8-477 of the Code, no additional bond is
required.
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Commonwealth of Virginia, County of Botetourt, to-wit:

To The Sergeant of the City of Richmond, Va.

I HEREBY COMMAND YOT, in the name of the Common-
wealth of Virginia, to summon Combined Insurance Company
of America, if to be found in your district, to appear at the
County Court at Fincastle, Virginia, in said County on the
31st day of May, 1967, at 9:30 o’clock, A.M., before the Judge
of the said Court to try this warrant, to answer the complaint
of Ralph Lee Mundy upon a claim for money for the sum of
$416.00 Dollars due by contract. And then and there make
return of this warrant.

Given under my hand this 27th day of April, 1967.

R. E. GLASSER, Clerk of the County Court

Ralph Lee Mundy )
Vvs. ) In debt.
Combined Insurance Company
of America
6th day of September, 1967

Judgment, That the plaintiff recover of the defendant
$416.00 Dollars with interest from the 6th day of September,
1967, till paid and $4.25 Dollars for his cost.

PHILIP KOHEN, Judge
Botetourt County Court

Commonwealth of Virginia, County of Botetourt, to-wit:

To N. H. Sprinkle, Sheriff of said County.

I COMMAND YOU, in the name of the Commonwealth of
Virginia, that of the goods and chattels of Combined In-
surance Company of America in your district, you cause to
be made the sum of $416.00 Dollars, with interest thereon,
from the 6th day of September, 1967, till paid, which Ralph
Lee Mundy recovered before me in a warrant in debt, and
also the sum of $4.25 Dollars, which were adjudged to the
said plaintiff for his costs in prosecuting his said warrant, and
make return of this writ within sixty days.
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Given under my hand this 6th day of September, 1967.
PHILIP KOHEN, Judge

Botetourt County Court
COSTS
T.J.C.T. $ooo
Sheriff ...
Clerk
Witness ...
$oo
giled in the Clerk’s Office the 25th day of September, 1967.
este:
GEORGE E. HOLT, JR,, Clerk
GEORGE E. HOLT, JR., D.C.
* * * * %
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To Ralph Mundy:

YOU ARE HEREBY NOTIFIED That an appeal has been
granted from a judgment rendered in the above styled case
on the 6th day of September, 1967, by the County Court of
Botetourt County, to the Circuit Court of said County, and
that said case has been duly docketed in said Cirenit Court
for trial, as provided by law.

WITNESS, George I5. Holt, Jr., Clerk of our said Court,
at the Courthouse, this 25th day of September, 1967, and in
the 192nd year of the Commonwealth.

GEORGE E. HOLT, JR., Clerk.

Mailed 9-25-1967, Springwood, Va. G E. H
3* » * " #
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Know All Men by These Presents, That we, Caleb L. Hall
of America, principal, and The Travelers Indemnity Com-
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pany, surety, are held and firmly bound unto the Common-
wealth of Virginia in the just and full sum of eight hundred
and 00/100 Dollars ($800.00), to the payment whereof well
and truly to be made we bind ourselves, our heirs and personal
representatives, jointly and severally, firmly by these presents.
And we hereby waive the benefit of our homestead exemptions
as to this obligation.

Witness our hands and seals this 18th day of September,
1967. .

The Condition of the Above Obligation Is Such, That where-
as, the County Judge of Botetourt County Court, Virginia,
did, on the 6th day of September, 1967, in a certain proceed-
ing pending before said County Judge between Ralph Lee
Mundy, Plaintiff, and Combined Insurance Company of
America, Defendant, enter a judgment for the said Ralph Lee
Mundy against the said Combined Insurance Company of
America for the principal sum of four hundred sixteen and
00/100 Dollars and $4.25 costs, and whereas the said Combined
Insurance Company of America has prayed an appeal from
said judgment to the Circuit Court of the County of Botetourt,
Virginia.

Now, Therefore, If the said Combined Insurance Company
of America shall abide the judgment of the said Court upon
the said appeal, if perfected, and if not perfected, shall
satisfy the judgment of the Judge aforesaid, then this obliga-
tion to be void; otherwise to remain in full force and virtue.

CALEB L. HALL [SEAL]
THE TRAVELERS INDEMNITY
COMPANY [SEAL]

By: CHARLES M. LOGAN [SEAL]
Attorney-in-Fact.

Executed in my presence, and justified before me in my
office as to the sufficiency of the estate of The Travelers
Indemnity Company as surety in the foregoing bond, which
is hereby approved this 18th day of September, 1967.

ROBERT F. HOLT, Judge.
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* INDEMNITY COMPANY
Hartford, Connecticut

POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS:

That THE TRAVELERS INDEMNITY COMPANY, a
corporation of the State of Connecticut, does hereby make,
constitute and appoint Fielding L. Logan, Alice M. Cooper,
Charles M. Logan, all of Salem, Virginia, EACH its true and
lawful Attorney(s)-in-Fact, with full power and authority,
for and on behalf of the Company as surety, to execute and
deliver and affix the seal of the Company thereto, if a seal is
required, bonds, undertakings, recognizances, consents of
;ulliety or other written obligations in the nature thereof, as

ollows:

Any and all bonds, undertakings, recognizances, consents
of surety or other written obligations in the nature thereof
not exceeding in amount Two Hundred and Fifty Thousand
Dollars ($250,000) in any single instance and to bind THE
TRAVELERS INDEMNITY COMPANY thereby, and all of
the acts of said Attorney(s)-in-Fact, pursunant to these
presents, are hereby ratified and confirmed.

This appointment is made under and by authority of the
following by-laws of the Company which by-laws are now in
full force and effect:

ARTICLE IV, SECTION 10. The President, the Chairman
of the Finance Committee, the Chairman of the Insurance
Executive Committee, any Vice President, any Second Vice
President, and any Secretary or any Department Secretary
may appomt attorneys-in-fact or agents with power and au-
thority, as defined or limited in their respective powers of
attorney, for and on behalf of the Company to execute and
deliver, and affix the seal of the Company thereto, bonds,
undertakings, recognizances, consents of surety or other writ-
ten obligations in the nature thereof and any of said officers
may remove any such attorney-in-fact or agent and revoke
the power and authority given to him.
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ARTICLE IV, SECTION 12. Any bond, undertaking, re-
cognizance, consent of surety or written obligation in the na-
ture thereof shall be valid and binding upon the Company
when signed by the President, the Chairman of the Finance
Committee, the Chairman of the Insurance Executive Com-
mittee, any Vice President or any Second Vice President and
duly attested and sealed, if a seal is required, by any Secre-
tary or any Department Secretary or any Assistant Secretary
or when signed by the President, the Chairman of the Finance
Committee, the Chairman of the Insurance Executive Com-
mittee, any Vice President or any Second Vice President and
countersigned and sealed, if a seal is required, by a duly
authorized attorney-in-fact or agent; and any such bond,
undertaking, recognizance, consent of surety or written obliga-
tion in the nature thereof shall be valid and binding upon the
Company when duly executed and sealed, if a seal is required,
by one or more attorneys-in-fact or agents pursuant to and
within the limits of the authority granted by his or their
power or powers of attorney.

This power of attorney is signed and sealed by facsimile
under and by the authority of the following Resolution
adopted by the Directors of THE TRAVELERS IN-
DEMNITY COMPANY at a meeting duly called and held
on the 30th day of November, 1959 :

VOTED: That the signature of any officer authorized by
the By-Laws and the Company seal may be affixed by facsimile
to any power of attorney or special power of attorney or cer-
tification of either given for the execution of any bond, under-
taking, recognizance or other written obligation in the nature
thereof ; such signature and seal, when so used being hereby
adopted by the Company as the original signature of such
officer and the original seal of the Company, to be valid and
binding upon the Company with the same force and effect as
though manually affixed.

This power of attorney revokes that dated December 19,
1960 on behalf of Fielding L. Logan, Robert C. Dawson, Alice
M. Cooper.

IN WITNESS WHEREOF, THE TRAVELERS IN-
DEMNITY COMPANY has caused these presents to be signed
by its proper officer and its corporate seal to be hereunto
affixed this 30th day of September 1964.



Combined Ins. Co. of America v. Ralph Lee Mundy 7
THE TRAVELERS INDEMNITY COMPANY

By
R. W. KAMMANN
Secretary, Fidelity and Surety

[SEAL]

State of Connecticut, County of Hartford—ss:

On this 30th day of September in the year 1964 before me
personally came R. W. Kammann to me known, who, being
by me duly sworn, did depose and say: that he resides in
the State of Connecticut; that he is Secretary (Fidelity and
Surety) of THE TRAVELERS INDEMNITY COMPANY,
the corporation described in and which executed the above
instrument ; that he knows the seal of said corporation; that
the seal affixed to said instrument is such corporate seal;
that it was so affixed by authority of his office under the by-
laws of said corporation, and that he signed his name thereto

by like authority.-
MARGARET D. TUTTLE
Notary Public

My commission expires April 1, 1969
[SEAL]

* » * #* *

CERTIFICATION

I, W. A. Person, Assistant Secretary (Fidelity and Surety)
of THE TRAVELERS INDEMNITY COMPANY certify
that the foregoing power of attorney, the above quoted Sec-
tions 10 and 12 of Article IV of the By-Laws and the Resolu-
tion of the Board of Directors of November 30, 1959 have
not been abridged or revoked and are now in full force and

effect. '
Signed and Sealed at Hartford, Connecticut, this

day of 19 .

- W. A. PERSON
Assistant Secretary, Fidelity and Surety

[SEAL]



8 Supreme Court of Appeals of Virginia
page 10 }

o* # * #* -

MOTION TO REJECT BOND
AND DISMISS APPEAL

* * # ® *

Comes now the plaintiff, Ralph Lee Mundy, by counsel, this
the 13th day of October, 1967, and moves the Court to re-
ject defendant’s appeal bond filed on the 18th day of Sep-
tember, 1967 on the ground that said bond is defective and
does not comply with the statutes governing appeal bonds.

The plaintiff, Ralph Mundy, by counsel, further moves the
Court to dismiss defendant’s appeal, filed the 18th day of
September, 1967, on the ground that said appeal was filed
on the last day for filing same to appeal the judgment ren-
dered the plaintiff on the 6th day of September, 1967; that
the time for perfecting an appeal has now passed and that
the defendant, failing to perfect an appeal because of the
above defective bond, the plaintiff respectively moves that
said appeal be dismissed.

RALPH MUNDY

Plaintiff
By counsel
* * * * #
page 11 }
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Filed in the Clerk’s Office the 9th day of October, 1967.
Teste:
GEORGE E. HOLT, JR., Clerk
GEORGE E. HOLT, JR,, C.

* # * * *

page 12 } NINETEENTH JUDICIAL
CIRCUIT
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EARL L. ABBOTT
Judge
CLIFTON FORGE, VA.
October 18, 1967
Mr. James M. Roe, Jr
Attorney at Law
Fincastle, Virginia 24090

Mr. Fielding L. Logan, Jr
Attorney at Law

P. 0. Box 614

Roanoke, Virginia 24004

Re: Ralph Mundy V. Combined Ins. Co.
Botetourt County.

Gentlemen :

It is my opinion that the appeal bond executed by Caleb
L. Hall as principal is defective and invalid in that it does
not comply with the provisions of Sec. 16.1-107.

Section 16.1-107 provides that no appeal shall be allowed
unless and until the party applying for the same “or someone
for him’ shall give bond, ete. “Someone for him” means some-
one authorized by the appellant. When so executed the bond
must be the bond of the appellant and binding on him. Here
Caleb L. Hall is a stranger, picked up from the street by the
attorney for the appellant and induced to execute the bond,
not for the appellant but for himself. Hall had no authority
to execute the bond.

This section differs from the provisions of Section 8-477
where it is provided the bond shall be executed by the ap-
pellant or “some other person”. Here Hall would qualify
as some other person and the bond would be his. See Forrest
v. Hawkins, 169 Va. 470.

There is a difference between “someone for him” and “some
other person”. '

The Circuit Court does not have jurisdiction and the clerk
will be directed to dismiss the appeal for the reasons in-
dicated. Appellant’s exception will be noted.

Respectfully,
EARL L. ABBOTT.

Received and filed October 18, 1967.
GEORGE E. HOLT, Clerk.
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AT A. CIRCUIT COURT CONTINUED AND HELD
IN AND FOR THE COUNTY OF BOTETOURT ON
THE 20TH DAY OF OCTOBER, 1967

* * * * #*
ORDER
* * * * #*

On October 13, 1967, came the parties to this action, by
counsel, and argument was heard on the plaintiff’s Motion to
Dismiss the Defendant’s Appeal on the ground that the
appeal bond was defective and did not meet the statutory re-
quirements covering appeal bonds, and the matter was taken
under advisement by the Court.

After considering the arguments and the memorandum filed
by the defendant in support of its position, it is the opinion
of this Court that the defendant’s appeal bond is defective
for the reasons stated in the Court’s letter to counsel of
October 18, 1967, which letter is hereby made a part of the
record in this case, and it is accordingly ORDERED that the
defendant’s appeal be, and the same hereby is, dismissed from
the docket of this Court.

‘Whereupon, the defendant duly objected and excepted to
the judgment of the Court dismissing its appeal for the rea-
sons stated in its memorandum to the Court dated October
16, 1967.

‘And since the defendant, Combined Insurance Company of
America, has indicated its intention to apply to the Supreme
Court of Appeals of Virginia for a writ of error and super-
sedeas to the judgment of this Court, it is ORDERED that

execution on the judgment heretofore rendered in
page 14 } this case be, and the same hereby suspended for a

period of four months from this date; and, if the
defendant duly files a petition for a writ of error in the
Supreme Court of Appeals of Virginia, execution on the
judgment is suspended until the Supreme Court of Appeals
has acted upon said petition; and if a writ of error is granted
in this case, it is ORDERED that execution on the judgment
be suspended until an opinion has been rendered by the said
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Supreme Court of Appeals of Virginia; all of which is con-
ditioned upon the defendant, Combined Insurance Company
of America, or someone for it, giving or filing a bond, with
corporate surety, in this Court within twenty-one days from
ichis date, in the penalty of $1,000.00 conditioned acecording to
aw.

ENTER: EARL L. ABBOTT, Judge
page 19 }
» * * * *

NOTICE OF APPEAL AND
ASSIGNMENT OF ERROR

* * - * *

NOTICE OF APPEAL

Notice is hereby given that Combined Insurance Company
of America appeals from a final judgment rendered by the
Botetourt County Circuit Court on the 20th day of October,
1967, and announces its intention of applying for a Writ of
Error and Supersedeas to the Supreme Court of Appeals of
Virginia.

ASSIGNMENT OF ERROR

1. The Court erred in sustaining the plaintiff’s motion to
dismiss the defendant’s appeal from the Botetourt County
Court to the Botetourt County Circuit Court on the ground
that the defendant’s appeal bond did not ecomply with the
provisions of §16.1-107 of the Code of Virginia, as amended.

COMBINED INSURANCE
COMPANY OF AMERICA

By FIELDING L. LOGAN, JR.
Of Counsel
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Filed in the Clerk’s Office the 1st day of December, 1967.

Teste:
GEORGE E. HOLT, JR. Clerk

GEORGE E. HOLT, JR., C.
* % * * »
A Copy—Teste:
Howard G. Turner, Clerk.
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