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~' JHGl r\ 1 A: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION .... . I. ............ . 

.............. R.<?.~~.~~.~ .... ~.P., .... J-:.~.7} .............. . 
(Date) 

. I 
The GRAND JURY charges that: 

. August~ 1976 and continuing 
Du r 1 ng :tOK or about tber.e.a.r..te.r ... unt.i.l. .. Ma.L".ch 19 .. ::;.-:]., in the City of !Uchmond ..... ......... ........ .. ............ . 

David Mosteller ................. ................................... .................. ..................................................................................................................... 

.................................................................................................................................................................................... did 

feloniously a nd unlawfully take , steal and carry away property whose value was 
in excess of one hundred dollars belonging to the Commonwealth of 
Virginia a nd its age ncy, Lynchburg Training School and Hosp ital. 

And The Grand Jury f urthe r presents that during or about August , 
1976 to March , 1977, within the City of Richmond , Dav id Mostel l er , 
did feloniously and unlaw f ully take , s teal a nd carry away property 
whose va lue was in excess of one hundred dollars belonging to t he 
Commonwealth of Virginia a nd its a g ency, Lynchbur g Training School 
and Hospita l. 

Va . Code § 18. 2-9 5 
18 . 2- 178 

Charl e s D. Bryant 

A TRUE BILL. 

.I 

' '-- -

l 
Wi tne~scs sworn ~ nd sen t by 

th e Cou rt to the G rand Jury to 
&ive evide nce. 

Clerk 

. :~~- •• : •••• 0 •••• • •• • •• •••• : ::: ••• : • ••••• • •• •• : • • •• • .... .... .. :::-::-~ •••• • • ••• : • • ::.:: ••••• • ••• • • 

Fore man 

l 



,.,. 
' 

\'IRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND. DIVISION ....... l. ..... ...... . 

............. Q~.tRP.~;t; ... :t:.Q., ... J~.7-~ ................ . 
(Date) 

I The GRAND JURY charges that: 
. August, 1~76 and continuing there-

Dur 1 ng~){ or aboutaf.te.r ... unt.Ll...Mar.ch ............ , 19 .7 .. 7 .... , in the City of Richmond .................................... . 
David Mosteller 

........................................................................................... .................................................. .................................... did 

fel oniously and unJawfully take, steal and carry away property whose val ue 
was in excess of one hundred dollars belonging to the Commonwealth 
of Virginia and its agency , Lynchburg Training School and Hospital. 

And the Grand Jury further presents that during or about August, 
1976 and continuing thereafter until March , 1977, within the City 
of Richmond , David Mosteller, did feloniously and unlawfully take, 
steal and carry away property whose value was in excess of one 
hundred dollars belonging to the Commonwealth of Virginia and 
its agency , Lynchburg Training School and Hospita l. 

Va . Code §18. 2-95 
18.2-178 

Charles D. Bryant 

A TRUE BILL. 

l 
Witnesses sworn and sent by 

the Court to the Grand Jury to 
~;ive evidence. 

- . / I : .. . ~ , 
•• • 0 •• • • •••••••••••• • : •• : :.~·- •• :-· •• •• : •• •• 0 •••••• ~ •••••• • : ••• ••••••••••• • : ···: · •••• • •••••••• • • •• 

Foreman 
·-· 



1 
VIRGINIA: 

I 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND. DIVISION ....... I. .......... . 

............ g.<?.!:~.~~E ... ~.9., .... ~ .~.?.~ ............ ... . 
(Date) 

The GRAND JURY charges that: 
D . August 1976 and continuing 

u r 1 ng ~){or about ther.e.a.f.te.r ... unt.i.l...l'1ar.ch 19 .... 7.] . . in the City of Rjchmond ................. ................... . 

David Mosteller ······································································································· ·················· ··················································· ······ ····· 

··· ············· ········································· ········································································································· ···· ··········· did 

feloniously and unlawfully take, steal and carry away property whose va lue was 
in excess of one hundred dollars belong ing to the Commonwealth of 
Virginia and its agency , Lynchburg Training School and Hospital. 

And The Grand Jury furth e r presents that during or about August, 
1976 and continuing th e r ea fter until March, 1977, within the 
City of Richmond, David Moste ller, did feloniously and unlawfully 
take, steal and carry a way property whose value was in exces s 
of one hundred dollars belonging to the Commonwea lth of Virginia 
and its a gency , Lynchburg Training School and Hosp ital . 

Va. Code§ 18 . 2-95 
18 .2-178 

Charles D. Bryant 

A TRUE BILL. '--

l 
Wltnes~s sworn and sent by 

the CouJt to the G1and Jury to 
gi' e evidence. 

/ ) . . -
................... ~ .............. ....... ..... : ...... ~---:.: ........... :: ... .... ............. . 

Fo rc1nan --~ 



I VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND. DIVISION ...... l ............ . 

October 10 1979 ...................................... / ........................... . 
(Date) 

TI1e GRAND J URY charge1 th.a.t
6
· . . 

I 
August, 9/ and cont1nu1ng 

During )0){ or about the.r.e.af.te:c.unt.il ... Mar.cn 19 .7.7 .... , in the City of Richmond ......... ...... ....... .... .......... . 

...... !?.~-~-~9 .... ~.<:?-~-~~-~-~-~-~---················ ············ ·· · ········ ················ ······ · ···· · ··· · ·· · ·· · ·· · ··························· · · · ···· · · ·· ······ · ·· ·· ··· 

································· ················································································································································ did 

feloniously and unlawfully take , steal a nd carry away property whose value 
was in excess of one hundred dollars belonging to the Commonwealth 
of Virginia and its agency, Lynchburg Training School and Hospital . 

And The Grand Jury further presents that during or about Augus t, 
1976 and continuing thereafter unti l March , 1977, within the City 
of Richmond , David Mosteller, did feloniously and unlawfully 
take , steal and carry away property whose value was in excess 
of one hundred dollars belonging to the Commonwealth of Virginia 
and its agency , Lynchburg Training School and Hospital . 

Va. Code§ 18.2-95 
18.2-178 

Charles D. Bryant 

A TRUE BILL. 

. ; l 
Wttncsses sworn a nd sent by 

the Co urt to the G rand Jury to 
give evide nce. 

Clerk 

' . 
' 

•• 0 ••••••••••• -~- -~-.: . : ••••••••••••••• • •••••••••••••• •••• •• •• : •• ' •• ~ • •••••••• 0 • •• • • ••••• • • • ••• 

Foreman 



-

VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND. DIVISION .... I .............. . 

············ Q.c;::t;._qpg_L.J.Q .l • ••• J...~. 7.9. ................ . 
(Date) 

The GRAND JURY charges that: 
. September , 197~ and continui~q . . 

Du r 1 ng :0lt or about t-her.e.a.f.ter .... \J~-tJ..l ... May .... , 19 .... 7.]., m fhe Ctty of Richmond ...... ............ ... ............... . 

OaY.id ... M.o.s..t~. lJ.~J;. ................................ .............................................................................................................. . 

................................. ....... ........ ................. ....................... .... .......... ........................ ....... ... ......................................... did 

feloniously and unJawfully take, s tea 1 and carry away property whose value 
was in excess of one hundred dollars belonging to the Commonwealth 
of Virginia and its agency , Southern Virginia Mental Health Insti­
tution. 

And The Grand Jury further presents that during or about Septem­
ber, 1976 and continuing thereafter until May, 1977, within the 
City of Richmond, David Mosteller, did feloniously and unlawfully 
take, steal and carry away property whose value was in excess of 
one hundred dollars belonging to the Commonwealth of Virginia a nd 
its agency, Southern Virginia Mental Health Institution. 

And The Gra nd Jury further presents that , during or about Septem­
ber, 1976 a nd continuing thereafter until May , 1977, within the 
City of Richmond , David ~1oste ller , did feloniously and unl aw fully 
take , stea l and carry away property whose value was in excess of 
on e hundred dollars belonging to the Commonwea l th of Virginia a nd 
its agency, Southern Virginia Mental Hea lth Inst itu t ion. 

Va . Code§ 18.2-95 
18.2-178 

Charles D. Bryant 

A TRUE BILL. 

I 

l / 

l Witne~ses sworn a nd sent by 
the Court to the Grand Jury to 
give evide nce. 

...... . .. .................................................................................................. 
Foreman 



VIRGINIA : 

• IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVIS ION ...... 1 ........... . 

October 10 1979 ..................................... .. / .......................... . 
(Date) 

The GRAND JURY charges that: I 
January 1976 and continuing thereafter 

Dur ing~ctor about .. . un.tiL.D.ec.e.ro.b.er .................. , 19 .:Z.6. ... , in the City of Richmond .................................... . 
David Moste ller 

··················································································································· ······························································ did 
feloniously and unla.,_.fully take, steal and carry away property whose value 

was in excess of one hundred dollars belonging to the Common­
wealth of Virginia and its agency , Lynchburg Training School 
and Hospital. 

And The Gr a nd Jury further presents that during or about January , 
1976 and continuing thereafter until December, 1976, within the 
City of Richmond, David Mosteller, did feloniously and unl awfully 
take , steal and carry away property whose value was in excess 
of one hundred dollars belonging to the Commonwea lth of Virginia 
and its agency , Lynchburg Training School and Hospita l. 

Va. Code§ 18.2-95 
18 . 2-178 

Charles D. Bryant 

1ILL. 

! \\"1tnc ~~cs sworn and sent by 
the Co urt to the Gra nd Jury to 
give evide nce . 

• • 0 . . . . . -.. 

O crk 

................................................. .............................................. 
"' Fo reman -
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VIRGilHA ; 

Crane-Snead & Associates, Inc. 
Court Reporters 
908 N. Thompson Street 
Richmond, Virginia 23230 

1 . 

n; TEE: Cif...CUIT COURT OF THE CITY OE" ?:.ICHHO:.JD 

DIVISION I 

----------------
COHHONi·lEALTii OF VIRGINIA 

vs. COPY 

DAVID lX~STELLI:J. 

L~£:.rr, :.:d D.· z:J.::.~ry, Esoui~~ , Assistz.n";. Cc..r::.::&:-1\!~"- lth'z Attorn· ··· 
fer ~h~ City ~f Ri~h~cn1, Jchn Mersh~ ll Courts auilding, -
8th '-.!".d l·ir.in S~r~~t.E, Richmond, Virc;.ir:.:.:: , 

Jcs,<: p~ : : . : iZa~st.n=:r , Esquire, Assist~nt .h~'.:c=n::y G~.:n:.rt\1, 

Fid~l!~y ~uild!ns, R~c~~cnd , Vi~gini~; 

R:=.ic i-. . Sp.:::~c :.r, E::=quirc-: 1 GO 7 P l~z~ 0!'! :.:. I i~ ::rfc lk I Virgir.i~ , 

C=-1:-11s ~ 1 fer t._~ : · C. zf~"!nd~nt. ; 
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H~aring held on 

March 4, 1980 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND . VIRGINIA 

PHONE 648.2801 

IN DEY. 

2. 

--------------------
DIRECT CROSS REDIRECT RECROSS 

Irving J. Broo!:s, Jr. 17 
Raymond J. Kyber 22 ~3 

Francis X.HcEnte&,Jr. 67 'j3 

Carl L. Phillips 83 87 
J. \'i'esley scc-.rce 98 

111 Ch~rles D. Bryant 104 

C~m.-u.. Exh • ~ 1 
Con-n .Exh. 4f 2 
Ccr..n1. r:~ • ~ 3 
Ccr.Jn.Exh . £4 
c 0!!'..."11 • r: :--.;.'1 • ~ 5 
Ccr.m • Ex..'"l • {! 6 
Cc:-;-~.Exh. f- 7-11 

Ccr:-Ga . Ex.h .12 & 

EXHIBITS 

Re::auistion 
Handwritte~ instructions 
Inviteticn tc bid 
Tabul~ticn of bics 
Purchase crds:r-
Prics Sh~e-:.s 

Invoic~s 

Samp1€ Invcic~s 
Invcice 
Check 
Invoice 
Invoice 
Che..ck 
Letter 
Lette r 
Checl: 
lnvciccs 

51 
66 
75 

9~ 

13 
CC@."ll • Exh • f 14 · 
Cc:n..u .Exh. ~ 15 
Comm.Exh.*l6 
Cc!Ili'l. Ex..l-J. • ~ l 7 
Ccmm.Exh. C 18 
Cc:mn .Ex.h. it 19 
Ccrnrn .Exh.i20 
Cern .Exr1. ~ 21 
Cc;r.:i: . Exh. ~ 2 2 
C~::-:r~ .Exh. ~ 23 
Cc::-u7. . :C::!1. (. 2 .-; 

Purchas~ crd~= wjattachrn~~ts 

Lc-ttz;r 
Lett~rs Cc::-.!':1 . E:>~. ~ 2 5 

;:!:10 2G 

R~p:::.rt:.::C by i~DC 
T~~F::-6 by :' :. \·; 

63 

75 
79 
96 

15 
~6 

18 
20 
22 
29 
31 

32 
35 
35 
36 
36 
37 
39 
40 
41 
42 
71 
06 

100 
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cf thG 

c~ ... ,"~""~ "~~. 
'V'~ .. ~,:) 

CRANE· SNEAD & ASSOCIATES, INC. 
. COURT REPORTERS 

1108 EAST MAI N STREET 

RICHMOND, VIRGIN IA 

PHONE 648-2801 

3 

THE COURT: \·~hich indictmc:n-:. 

going fcr'l'lard \>dth tod~y? 

HR. B.A.H.RY: \'JS will procee-d 

this rncrning. The Clerk has bean notifisd 

indictment to proce~d upon. 

THE COURT: .All right, thr~$ 

of gr~nd l~rceny? 

HR. :S~.RRY: Tt~E".t.'s ccrr;;!lct. 

THE COURT: DiffEr ant c,cts, 

diffsr f;nt. timss? 

HR. :i3ARP.Y: That ' s co::-rc:ct. 

'l'H:S CLEE.K: Ths c;;. . .s .:: 

C L ?:"u-:-. .:nwealth vs. D~vid .l'-losts llar. 

fer -:=ial? 

H.R. SPENCER: Y<as. 

c£ 

J­
~ . .;. 

THE CLERK: David M~stcll~r, 

: ~·.::: Grz.:-.c'. Jury charg~:s the "t during c= e.l::;;ut 

: :c ~' cf 1977, .:!...n ._h~'.! City cf Richwc:-.d, in tlH:: 

jurisdictic.:n cf this Court, did f~lcnic·..1sly Uld 
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CRANE . SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND , VIRGI NIA 

PHONE 648 • 280 1 

value was in ~xcsss of $100.00 belcnging tc ~~e 

Commonwac..l th cf Virginia and its a.g£ncy, Bout..~e:::n 

Virginia l-1ent2..l Health Institution. 

licv: de you plead tc 'this 

charge, guilty or net guilty? 

DEFENDANT UOSTELLER: Not. 

guilty. 

THE CLERK: And tht: Grc::::d Ju:=y 

fu!'th~r proscnts that. during or ~out Soptsmb~r , 

1976, ~~d cGntinui~g thereafter until May cf 1977 , 

'1.-:ithin. th~ City of Richmc:ld, Dr.\·.id Mcste llc = .::ic. 

falu.:licusly c;.nd unla\vfully ~ke: , stal11 and carry 

C:\vE.y prcp~rty wh~s~ val~a "'·a!i in exce~.s cf ~100 . 00 

b.r!lcng ing tu t.h~ Cor..::~onwe!-.1 th of Virg ini~ ~!";.d i ~::; 

Hcu do y~u plead tc tn: .... ~ 

cha rge ? 

DEFEl~DANT gQST:CLLER: Not 

guilty. 

THE CLERK: And the Grand Ju=y 

furth~r pres?~ts th~t during cr about S~p~~~bcr 

1976, c:..'"ld co::1tinuing t.."rl?.:=e;:.fta= until H:.;;.y , 1 9 77, 

within 't...~c Ci~y cf Richmond, David !1.oct~ll~r d i a 

f~lcniously U!d ur:.l~Hfully 'take , stS:a l and c~rry 

~wcy prop~rty v1hose valu~ v.'e.s in e.xcsss of $10.0 .. o: 
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CRANE- SNEAD & ASSOCIATES, INC. 
C OURT R E PORTERS 

1108 E AST M Al N STREET 

RI C HMOND , V IRGINIA 

PHONE 648- 280 1 

5 

belcnging to tho Comm:l-nw;.ali:h cf Virginia and its 

ag~~cy, Scuthern Virgini~ Ma~~l He~lth Institutio~. 

H~v do you ple~d tc ~is 

cha.rgz·? 

DEFENDANT HOSTELLER: Not 

guilty. 

THE CLERK: On ycur plsa.s of 

nvt guilty, d~ you w~sh tc be triec by His Hc~cr 

the Jucig~ or by a jury? 

DEFENDAliT i·~:lSTELLER: 'Judg~" . 

'i.'EE cour.T: Th~ court 't·7ill 

't'le..iva 'tri.lll by jury. 

.MR. BARRY: l' he Comrncm.,c·ralth 

\Y'ill wai v~ . 

'i.'Hi: COU!~'l· : :~11 rigb~, y-.:.u 

DEFEl~DANT HOST:L..;LLER: Yes , s !.::-. 

ThL COURT: ~~Q ycu fully 

und~r~t~nci ~~~ n~tur~ cf th~ ch~rg~s ~gainst you? 

D:i:: F:C::i~DA.l ·IT l :OS?ELLER: Ye s, I C.~. 

Tra::: COUjlJ..': J...nd you d iscussc.j 

h~vr-. . 
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CRANE. SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648 • 280 I 

€. 

THE COURT: And efter discussing 

it with ycur e. ttorn,:y, you have decidsd to ple!!.d 

no-:. guil-::y c=-.nd b~ tried by the Court, i~ th~t 

DEFENDANT MOSTELLER: Yes, it .;e --, 
Your Haner. 

THE COURT: Are you ready 

fer t:: ial? 

D.EFEtWl~~T r.10STEL!.EF.: y ::' ~ I I i:. ~ . • 

THE COURT: All rigr.t.1 you ir:r.y 

h;;..vc your s;;~:.. t and proceed .. 

l<OTE: At thic. pc:i:lt thf: 

s:~·;t~d z::t counsal table by his couns :-:.1. 

l·m. SPI:!!CER: Judge;·, if I cc uld 

.:..nc_u:..r"? c: •.: L ~ · Clerk 1 t.hc ir:.dictme r..·:.-: ycu =~:.d i r 

r -l0-9 6.S? 

THE CLERK: The.:!: is ccrrsc~c. 

I'.:.n.. DARRY : Your Honer , the 

Cc:nmonHe~lth . will proceed tcd~y on this pe.rticul~ 

indictm~nt. It involves th~ Danvill~, Virgini:. 

S0ut."l~rn !-~;:nt:;.l H6:2.l th Insti tutior., v:hich is e:. ps.=~ 

b~. ctus .:: i~ i:wvlv~s thres ita.-ns cf l&rc~:ly that 
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CRANE. SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, V I RGINI A 

PHONE 648 -2801 

7. 

is guilty of grand larceny. It involves samples, 

it involves instullation, ~nd it involves tamper 

procfing. 

Verytriefly, wh~~ ths cvid~~ce will 

show today before the Court is that 1-A.r. Hastelle-.r 

worke.d, or at cne time .Worked for InterRoyE.l, 

a furniture ccmpa.ny • vlhenever someone is in vel ved 

the Scuthern Virgini~. Mantc.l Hsalt:.h Ir..s~i.t.utic::-1, 

thE)y will seek certnin amounts cf fu=nitura for 

th.eir particular es t.e bl.ishr.l~.n"i:. S alesm~:l \·:ill, 

a."ld perfectly lsgit~t~ly, work with t..~ l.l:•l ~s tc 

tha specifications. Tha sp~cificaticns are ~~en 

sent to the Departrn~n-;: ~f Purch;.eas e....'"'..d Supply 

trade.smer. to c.st!ililish c~rtai::: pric~.s. ·. 

I thL~k the evidence will 

s.hcn-1 · en thiE particular case t.cday tho. t one of th f.: 

vc:ndors contactsd in this cas a Ginn& Southern, v:hc; 

a. t t.h.~-: tims wcs rr. presE=:nt~.d by l·lr. Kybz.r. Ha wac 

ccr.t~ct.::.:, h~· fcund cut the=. -= 'c..l);;; bid \i'-.S ~vL:.ilabl :: . , 

1·~. Hostell~r quotsd him c~rtilin prico=:~, b :.:- bt..s(::} 

his bid U!"1 t.hL...t, and tha bid w~s l!.ccept!:d by the~ 

Cammon\'t'e!:.lth of Virginia. 
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At first we will heve representatives 

cf the Division of Purchases and Supply, Hr. 

Brccks, with relevant documsnts sbcwir.g how 't...~ e: 

· bid proc~ss wc=ks. ~tr. Kyber will come in and 

say bow he relied on Hr. Mosteller to determine 

th~ prices and things like that, and that t.1r. 

Mosteller se.id that he would take care cf every -

t-'lL'lc_; . The InterRcyal factcry r~pras~nt~.ti va will 

coma in and say that hs did indeed receiva ce.rtuin 

do=un~S:."l-::s from Mr. Mostslle= .requiring that iterr..s . 

be delivered to the Danvills institution, which 

'''S \·;ill ref~r to a.s the Danville Jcb, ar1d that 

tanp~r proofing was to b~ p~rformed. Oil th~ othc.r 

h:;.nd, !i=. Kyber ;..~ill ta.stify that his sh~!.ts 

prepe..red by Mr. Host:..llcr rn~n'ticn nothing e..buut 

+-hi£: c.t !.ll . As a ~ tt.er of f~ct., it ~p:.:.cific ~~lly 

r~uir~d ~amp~ prcof fasteningsto be sent. This 

is net t he ncrm£1 p~ocedure . 

Then w~ find that not only 

did th~ factcry roly on Mr. Mosteller, vtr. Kyb~I 

also relied en Hostc.ller, a nd evsn th~ individuals 

ccwn in D~nvill~. 

The furnitur~ rcll~d up, Mr . 

Hostell2r 's ere-. .., unleaded a fev1 i te.ms and 

dis~pp~red, ~nd it was l eft to the p~opl~ of 
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9. 

Danville w do all the inst.allatio,n. Tc. take it 

~ step further, I>tr. Phillips e."ld l1r. Sca.rce will 

testify ~s b thci=- invc;lva.-nent in the; insU:i.ll-

left, ncr e.ny samples ussd in selling ths jcb. 

And \vh~"'l the furnit.urG arrived, it. ~lready had 

tampsr proofing in it. The.t testimony 'I.V"ill be 

very cruci~l. ~ l 

Hi"thout b~lr.b:::.ring th-::s pcint: 

witness~s, on~ cf th~ inv~stigators , Ch~li~ 

Bryz:.n t, uill test~fi th!>.t aft~r adv!.~ing 1·1=. 

Ho s 'ts lle:::- o-f consti.tuticna.l rights, h~: as b , :t l·I=. 

!1cs~:3ll ~~r t.o exple..!n the tamp~ prc:;~fing , a.nd h ::. 

s <::.. i.d , ·::-~which "tU;.t v~~.s t . p~r".:icule..rly f[ ~ - jcb" . 

He.-· ... ; y ::..u 't:.wp~r pre:..•£ i s y~u g~ dc::r~ t o D.f.:;vi ll::.-

h:M it h z.ppem:!d, a.nd tJu~ t h e: c..ncl Hr. M.cin~yre 

wttf~ involved in th~t. r-~r. !·!cintyre 'E t .estimony, 

cf course, thet no such thing occurr~d. There i~ 

no ~ lu..'T.L'lum putty irl ~ny scre\vs in Dz:.nvillc . Ar:d 

b :::ds, cam~ equipp~-a ·.d th t."'1c s cr~.:··.-: !:.. 

So t..~ ~ Cc::'.!:'l.onwe::..l th Kill prcv~ 

i s l~rc E':ny , l a rceny by f~lse pret~nsf· s , 
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10 

misrepresentation of facts, preexisting facts c= 

presant fects and actual fraud and nisrepresenta-

ticn throughout the entire thing shrn·:ing that 

l"..r. Mosteller, frc:n the v~y beginning, from th~ 

very first day, intended to defraud th6 Commcnwealtt 

of Virginia through a very intelligent ~d 

slaborata criminal scheme. 

THE COURT: 1-tt. Sps!lcer? 

MR. SPENCER: I b~licve You~ 

Hcncr thct th~ evidence will shew th~~ th~ 

Co~monwe.al~~ ~cguir~s this sort cf prcp~ty en 

ccmp~titiv~ bids and ~bcit the invi~ti~n tc bid 

i.n acc:c;pting 't..lts bid. 

TEE COURT: All right, c~ll 

your first witn~ss • 

MR. BA..'q,RY: Nr. Brooks .• 

MR. SPENCER: JudgF , I wculd 

rr.cv:... , .b~fcr-::. hf> c~lls this 

£.>:c 1 ud{~ the ..... i tnes s E.!: , if I m?.y . 

THE COUi\.'I": All ri~ht, r..ll 

whu ~re guing to testify, retire to th~ hLll, pl~s~. 
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Do net discuss your te~timony with each other. 

NOTE: At this point th~ 

witnesses t'.re excluded from the courtroom, with 

t.ha exc~ption of !-~ • Brooks • 

9 IRVIIJG J. BROOKS , JR. , a 

10 witn~ss cc..ll~:i by ths Ccmmcmwealth, firs-t being duly svlo=n, 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

23 

t~s"t.!.fie!s as .fcllO\"ls.: 

DIRECT EXAHINA'!.'ION 

Q Sir, would you please tell the co·~t 

yc~r nE.rr.~: z:..nd cccup!l.. tion? 

l·!y n~rte , Irving, tha. t' s I-R-V-I-2~-G, 

B.r.;.1oks, 5-R-o-o-.r.-s, Jr. , cccupat.:..cr. , ,P_ssista.n\:. Directcr, 

Di\·i~ion cf Purch~ses .and Supply, . Cc:::mnon· .. ,ea.lth of Virsinir . . 

Q How lcng hav€ you be~ employ~d ir:\ 

~~a~ p~sition, sir? 

A I b~cCJ:le Assisu...r.·~ Dira c tor &.pprvxirr:L:.t~l~· 

Q AD.ci in th~ t pt..;.; i t.i.e:n, the r<. , ar •· yc·i.l 
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ir! Pu=chases and Supply? 

A Th~t i!:t correct. 

Q Sir, .I would specificu.lly lika to dir~c't 

your at~ntic~ t~ whet I will have ~~rked as Commonw~lth 1 s 

EY~ibit 1 for identification, and tell me if you would 

to b~gin with, is this an official record maintained by the 

Dap~rtmcnt of Purchases and Supply? 

A This is a r~quisitio~ ~~at i~ rec~iv~d 

b y ~~~ D~partrn~nt of Purchases and Supply from the D~partre~~t 

10 c:f r.~e~~::.l Heal~ and Her-tal Ratard~ tion. 

11 Q Specifically what is e. purchase 

12 requ~si tic·n, tc your knowledg~? 

13 A A r equisition is a r~quest frcrn a Sta t .<=: 

14 

15 
r ,;;. ::u~:~ ':.:. :~g u s ':o purcha s e certa in r...::rchu.ndis ·? fer the.:: . 

16 Q Th i s spe cif ic r equisiticn , wh~=E! i s t.h :-

17 r~~u::~7-ing ins tituticn? 

18 A ThiG ~s to b~ d~livered to the Depe.rtm~~~ 

19 c f l ·:i ;;:r.:::Z..l Health and Hen tal Ret.a.rda t:lcn, Scuthsrn Virginia 

~ }1ent~l Ee~lth Institut~ , 382 Taylor Driv~ , Danville , Virgini~ 

21 

22 Q l'~h~ t . i s ~e . ~c-:.u.a. l no=rn.r.l proc~::h.i.re 

23 fcl l c· . ..-.: :: in a f,~·ch.:..E~. r ;c: quis!tio~ t.hrcugh your Di visi.u :J. c f 

24 Purch c:s c !:i e..r2d SuppJy? Wht..t is i~s function? 

25 I"; i:: tc --
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HR. SPENCER: If Your Honer 

please, I don't believe that we can go into the 

general procedure. I think what is pertinent is 

·what procedure was followed in this instance. 

THE COURT: Well I think he 

can givethe Court the benefit of gene.rl!.l procedure, 

f;.!ld then bring it dO\m to \'That happened here • 

I will overrule your obj~ction. 

Y~. SPENCER: Nota my exception. 

Q If you wc.uld, just explain to the Cour,t · 

th~ ncr.r.~l function follow~d in a purchase requisiticn. 

A If I understand you correctly, the 

purch~se r~quisiticn arrives in ~~e Department of Purchases 

r:..nd Sup:;:l~' · Jl.t th~t. pcint it is. assigned to a specific buyc= , 

0. .- ·:.:., :·::'!.C.ir.·; upe;n ili'- ccmr.~dity , pri.m!..rily. &""l.d tr.c cuy~-= usC'~ 

17 the t as ~ guide in crd~r to place bids ·to th~ public to 

18 s ecure prics.s . 

19 Q Now· are all the items placed en this 

20 requisition binding, or is that ~ctually sent to ~~~ purchas~ r 

21 or th~ buy e::r? 

22 .. 11 .;..\../C. it-..., ,., 1; ct-d on .;-h; <: T"'\ :O.r.;..J cul-..... r'. UJ,~. ';::.<•1'-> -- ~ • - -~ z:- - -- ~ 

23 requicitio~ -- do ycu mean -- rspaat ~~at. 

24 Q Th~ items in this purchas~ r s quisiticn, 

25 is t.h~'t ~ctu~lly wr..c..t the purch~ser is requiring the Dept.rtm~::t 
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cf Purchases and Supply to find fer them? 

14 

A This is what they are indicating they 

3 \·lculd lika to hs.vr;. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q I wculd like tv direct your attention 

ta th& last page of the requisition, the note that you see 

on the last page of the requisition. I .s that an impor~nt, 

cr is that a vital portion? Is _that given the same weight 

e.nc1 cr.~~6.ibili cy g,s any of the other ·requests in the 

r~quisition by th~ Department 

HR. SPE!:CER: lf Your Hcnor 

plae:.s~, I b::olicvc t.ha..t Hr. B~rry is ls.ading the 

wit~ess. H~ is char~ctariz~ng a p~rticul~r pcrticL 

cf it t:nd I th.:..nk t.ha. t. if h~ wish.;s t.o have it 

sustained. 

Q 

-lJ.. ........ 
THE GO~RT : ~ll righ~ , ob j ectic~ 

Mr. Brooks, .. -:ill ycu t:all t.~2. Judg~, if 

22 e.!."" ;' th <:-y p2.r~ cf th(.· rcq~is!tic~ itself? 

23 P. All righ~, this r~~ds : "All i~::: tc 

24 b~ d~liv~r~d and ins~ll~d, it~ws to b~ tag rnz.rked by ro:::r. 

0 

25 lcc~ticn, furr-i~ur~ to b~ ccnstructcd wit1 t~mp~r proof hard~~ ~ , 
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adequate amount of h~nd tools for use with hardw~re should 

b~ includ~d, furniture utilizing floor guides should b o 

3 c-.ccomp~nied Hith 10 ~ extra hardware fer replacement." . That 

4 would bs a part of ~~e bid. 

5 Q All right, thank you, sir. 

6 

7 HR. BARRY: The Commcnwez.li:h 

8 offs r s t~is ~s Communwe~lth's Exhibi~ No . 1. 

9 l~OTE: At th.i~ point tl.1 t.; 

10 above r~fcr=ad tc r~quisitic~ iG rucrkcd end :~led 

11 as Ccmmcm·!€.-:'.lth's Exhibit Nc. 1. 

12 

13 Q Sir, th~ n~~;t logical stc:p tht:.'t f t..llc;; . ..,·s 

14 L~ yc~r· }:X:rt.icul~r businesc , aft.az ~ requi~itic:l hc:s bs:::;.1 

16 A 

17 to the public sectc::r .. 

18 Q I wcu.ld liku ~o shO\'.• you Cc::nrnonwc::~l th' s 

19 Exhibit. No . 2 for identifice.ticn, and tell m~ if you hl!.v~ 

20 av~.r s~-~.n ~ do=ument like thi!: in th~ norrnE.l course cf 

21 busin(;ss in Purch~s cs ~nd Supply thQt you -vlcrk fer? 

22 

23 instruct.icns tc tiH: typiE:t c.c 'tc \·.'l:c the bi.d shculd gc to, 

24 e:.nd c e :ta.in pertin&nt da-ta t.l-.at shculd gc en it as a =~sult 

25 of hie r2vi~Nir.g th~ r~quisiticn. 
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And again, the institution involved 

or ~~~ agency involved in this perticular proposal is 

whet institution? 

A southern Virgini~ l,..lentE.l H~ltt. Insti-=.ut.i :n., 

5 Danvill~;·, Virginia. 

6 Q All right, thank you. 

7 

8 z..L't\. BARRY: The Commonwealth 

9 offers th~t Q.S Commomr.realt.'l 's E:r..hibit No. 2. 

10 NOTE: At t~i~ point th~ 

11 ~bcv& referred to h~ndwrittzn instructic~s &re 

12 mark~c ~nd filad as Co~monwE~lth's Exhibit No. 2. 

13 

14 Q After the authcrity fc~ preparing 

15 prop osr:.l t u b.i.d h~s been s~nt. c;-ut, \~;:!:- :-. i E th.c ncr~~l busints 

16 r~._.ct.i·~!:"! follc...• ·.:...d i n yc.ur p~.rticule.r fi e l d e.nd c..r~::;.? 

17 vihat is p::~p~,r~d nc;xt.? 

18 A Hell the bid wculd be prepared next. 

19 Q Whan you s~y bid, what specifically 

~ ~re ycu sp~aking of? 

21 The invitaticn tc bid thet is re~iled 

22 -:.!_~ L~: v~r.dcrs , ve_r ious end s u."'ld:::y venders th~ ': handle-

23 

24 Q vlhzd; is t.~~ pu::-pcs~ c-f th~ invit~~ion 

25 t:. bid? 
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17 

To secure prices from the vendors. 

Let m~ sha..: ycu Commonwealth's Exhibit 

No. 3 for identification ~nd tall m~ if you have ever seen. 

this pa.rticulc...r docum~~ in the ·normal course of business? 

A Frequently. 

Q All right, specifically what agency is 

7 involved in ~is exhibit? 

8 A Southern Virginie. Mental Hea·lth Instituti c • , 

9 Danville. 

10 Q You ste.te.d thE purpose cf tho invitation 

11 to bid i s '\'iha t? 

12 A To s e cure pric~s ~ge.inst the items tha t 

13 ar~ d~sir~d to be deliv~x~d to the institution. 

14 Q Is t..~i.s S f;:l~ to vc.ricus v~.r:.dors throughout 

15 

16 A 

17 Q This pe.rticul a :r bid, 't'Ih~rc \v~ s it s&n"C 

18 to? 

19 A This particular cne I hav~ got in my h~nd ? 

20 Q Yes, sir, +het pa=ticul~:r on~ . 

21 A This or.g is a b i d rec~ivcd fro~ Ginn s 

22 Scut.he rn. 

23 Q \·ih~n y c u s c..y r <;c e.ivcd , whe.t co y ou m~n 

24 by th2..t? 

25 A It i s th~ir bid bsing returned to tha 
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Ccmmonwec..lth and signed by Ginns Southern a.nd Raymond J. 

Kyb~, K-Y-B-E-R, President. 

Q When that particular document is rsturned 

t.o -:.h£ Division of Purchases lind Supply, wha~ occurs? 

A It is publicly opened, rsad a.nd analyzed 

6 by the buyer, and then purchase orders e.re thereafter 

7 \t.T i tten • 

8 

9 f{R. BARRY: Th~ Co~.r:tCZli'lC!:.l t."'l 

10 of£ers this ~s Commonwealth's E~hibi t 1~ ~~. 3. 

11 NOTE: At t..'1is po!.::t -:h :. above 

12 refcz.rre d to invitation to bid is n:a-ked and filed 

13 &~ Coro~cnw£alth's Exhibit Nc. 3. 

14 

15 Q 

17 job? D~ you us~ any tabulation at all? 

18 A Yes, they do use a tabulation shc~t 

19 which is usu~lly Q long · spr£ad sheet. 

~ Q And the sp~cific functicn involv~d in 

21 ~~~ t~u~ation of bids is to d~termin~ wh~t? 

22 Prir..::.rily t-c :: ·J~luat-:: t..i.~ lCi·l b!.d c.nd 

23 I!'.!!.Y.~ ~ctz.tion:::; on it y.•hy you cio nc ' .. .- :.cc~? 't the. lm·•' bid 

24 CO!lC~d VE..b ly • 

25 Q Lst r.t~ shO'vl you Commcnws 1 th 1 s Exhibit Ho. , 



i 

i:>roc-ks - d ir 2.ct 

1 

CRANE. SNEAD & ASSOCIATES, INC. 
COURT REPORTER S 

1108 EAST MAIN STREET 

RICHMOND, V IRG INIA 

PHONE 648 • 2801 

19. 

2 r~::rm::-:1 cour.s~. c.f businesn? 

3 A Y~s 1 I hav.?) .. 

4 Q Spe cific:;;.lly \-.rh~t is thc.t? 

5 A This is a tabulation of bids. 

6 It is a tabulation cf bid~ which appears to have been 

7 recaiv~d frcm 8 venders. 

8 Q Bight. vcndc:.-s I thc;:n, ycu {; I .f: C !':\T .. y,g -.... ,. -·-
9 bid en th~ jc~? 

10 ];,. 

11 all p~g~~ . Ye s, ~hat's ccrrect. 

12 Q All ri~ht, and th~ SF~cific f~~cticn 

15 l; i :-· -....;. 
16 

17 indicc.·:~ 

18 A I~ ~pp~ars ta b 2 Ginns at $60,532.95. 

19 Q r-:c·t·l th~ signific:::.nc~ ~f that b~ing I 

20 s i.r 1 if th~.!:"~ w-er~ no other prcbler.ts 1 \'lh!'. t. comes nc:.xt in 'th~ 

21 n~rrn-:.1 ct::.ir: ~f tusiness \.":'V~;r;ts cut c:f 't.:~ "" Purcha.s~s r.nd 

22 Supply t.<_;~n.cy? 

23 It v:r.;u1c be .::. purchc.s :;; crc2.::- \:c.u1d b :-. 

24 g~n-:-! rc-.t:.:d. 

25 
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l1R. .BhP.RY: 

20. 

I rr...ov~ tc c.;ffc:r 

this c-.s Commonwe-alth's EY.l:libi t No . 4 . 

NOTL: JJ. t this poin-:. the e;.b~v.; 

r eferred to tabule ticn cf bids is l!'.a=k~d r.nd file.d 

as Commonw~alth's Exhibit No. 4. 

Q L:'tt me shovl ycu Cornmom·ta~l th 's Ex.'1.ibi t 

Ko . 5 for identification. .I would like fer you t.o t~ll rn-:. 

if you ~ave ~ver se~n a documer.t cf ~his n~ture befcro 

in ~~a ncriT-~1 ccurs~ of tusiness? 

A Th.is is c:>. purche.s ~ orde r gE::r..~ie. tad in 

C:·t:.r cffic2.-. 

Q ~vould the.t s p-::.cifically b ::: g~ne:.:e.b·'d 

ty tho form the::t you just e:.xplc.inad tc; thf, Cc \Jit? 

A 

f=om ths bid i~s~lf. 

Q 

purchase crd~r d~lineats as h~ving fu_~iture going to? 

h The. Department cf l·l~t~l He.alth & 

H!>nt;.l Mt.c:rde.tion, Southern Virginic=. l<ie.ntc. l B~al th Insti tub.: , 

Q.~t;uded th~ ccnt::'t:ct ie: \·:he. t? 

A Th~ v~nccr was Ginns S~uthern i~ th~ ~~~un 
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2 ,_ 

t...~~t whf..t ycu would c~ll the <:Ma.rd, the paym~nt tc b~ mz.d:. 

MR. SPENCER: I object, Your 

Hcn=r pleas a. Aga!.:1, he is leadir.g the \>d tness 

by ch~~ct~rizing t~~ dc=ument as cpposad to 

.:n~u; .,..i ... -
... " "l --- ··~ 

THE COURT : 1>.11 right , l1r • 

Q 

A 

18 v;i~hcu~ ~ changa crdsr b~ing invclv~d , would b e p~id tc tb~ 

19 vondcr. 

20 Q ~~d you s~id paid, who actually p5ys 

21 . th~ bill? 

22 Th:..- .:..nvc..:.ccs L=-r.· prcccs s ~.d by th ~ 

23 ir~st.it.utic:l t..~rv\lg!", th~ Ste.t~ Ccmptrcller. 

24 Th& Ccrr~onwe~lth ~f Virgini~? 

25 Uh huh. 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT RE PORT ERS 

1108 EAS'T MAIN STREE'T 

RICHMOND, VIRGI NIA 

PHONE 648-2801 

22. 

HR. BAR.~Y: Th~ Ccrr.rm:mwaal 1:..."1 

off~rs t!:e purchase c-rde-.r as Co:n.uon\-re~ l 'th ' s 

Exhibit Nc. 5. 

NOTE: At thiz point the ~bove 

referre d to purchase crder is marked and filed 

as Ccmmonwealth' s Exhibit No . 5. 

H.tl. . BARRY: Thc.:n~ y:;;u, Nr. 

Brccks . 

i.·1R . SPD~CER: I he~ve I:J qus !:. tio:l . 

.TIE COURT: Tt~~::k yo:u, Hr . 

hrovks • Y c u m?.y s t.!f.p dov:n . 

RAYMOND JOSEPH KYBER , :.. \vi tnes s 

callE:d by the. Ccmrncnwe2. l t..'l, first b·eing duly swcrn, testifi~~s 

-':lS fcllc;~z : 

DI RECT EXA!·ln:l\TION 

BY .i-JR . :O.KRRY : 

Q r·1r. Kybe::-, hO\\. arc: you this rncrn~ng? 

Fin~ . 
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Kyber - ciirf::lct 

Q 

CRANE· SNEAD & ASSOCIATES, INC . 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND , VIRGINIA 

PHONE 648-2801 

23. 

\~ould you please tEll the Ccurt yow; 

full n~rr.~ and your occupation back in ~pprcxirnatsly Septewh~r 

of 1976? 

p_ My ns.me i~ Rc}rrnond Jos~ph Kybc.r. I 

5 was Vice President of Operations of the MS Ginn Company, 

6 t/a Ginns Scutharn, in Richmcnd, Virginia. 

7 Q New specifically, sir, could you tell 

8 the Cou:..-t \iha~., if ~ny, function that pcsition h~ld, cr 

9 v:hc.:C.. did you actuz:\lly do? 

10 A \·?~11, i .n c.dditicn tc Chief Opsra-ting 

11 Officer I I als~ handl~d all of the State of Virg!.o.ia contrac":.!: 1 

12 cr it W·=<.s h:indl~d t~hrcugh my cf fice , contrc.cts en anyt.hir .. g 

13 

14 St~te of Virginia . 

15 Q He-,.; in ycur par-:.icul·::..:- ::.ffic ~: , dic1 

16 yc.u h ::-.v -: ~cc ~si.cr.; t c b·~ in ccn'trcl cf (j.ll t.~-? busi:l.&ss rn~:ss~ g, ::: 

17 i~fcrm~tio~ ·~~t ycu r~c~iv~d~ ccrre~pcndencQ wid~ ·- --J....:.. .... : .t 

18 the s-;:c.'t·; ? 

19 Y·:;:s 1 sir. 

20 Q .l'..nd ycu war~- in fQct custcdie.n of ~11 

21 th~ busine ss rscords ~.t t..~r.":. time ? 

22. A Y ~!S. 

23 Q ;..11 right, I w~u1d lik~ ~c sh~~ 

24 y~u \.'~at ,,Tz: hav~· pr~·.ricu!: ly int.rc::luc~d c.s Commonweal t.h' s 

25 E:-±i!):.. ".:: 3. I wculd lik~ fer you tc ttll 1.12. if ycu hE.v~ eve= 
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CRANE- SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1106 EAST MAIN STREET 

RICHMOND , VIRGINIA 
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24. 

had ~n ccc"siou tc s~& this dccum~n~ befcre? 

A Yes, sir. 

Q .V1hc..t specifically is Commonwea-lth's 

E~:h.ibi.t Nc. 3? 

A It is a bid to the Southern Virginia 

M~n.U.l He::al t.~ Insti tuta on numerous pieces of furniture tc 

b~ celiver~d and ins~ll~d. 

Q 1..-""ld 'that l.S t.h2: norr.:.:.l p:!:"ocedurc that 

ic follcr.~~d in your business? 

A Yes. 

Q l.nd tha~.: particulc::.r form ,.~.::_s, I take:: it, 

H C\·1 \vculd y~u prepe.re c>, bi.o of -:h!.s 

A 

17 cr t.,.~ ,;."!. Iii~nufacturcr's rC!prasent'-'tivr:, gat Q C.:.::l!.v:;red pric~. 

18 o= price fc= the product, ~nd th~~~ det6rmine your margin of 

19 profit, sub~it ~~esc ~igures ~o th~ St~t~ of Vi~ginia for 

20 -=.he cpetir..g of the bids . 

21 
Q Nc·.-~ in this p~rticulc:\r cas~ , can you 

22 

23 
Y~s, I•!.r. Hcsteller . 

24 Q Hhe:.t did you knei.; cf lt. Hostcllcr "t 

25 tht.-:. t .in-.:.? 
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CRANE. SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 
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25 

~iell h~ had been a manufacturer • s 

repr~E~~tative for ~6 InterRoy~l Corporation and I had 

had r:.ume.rous d~ling w.ith .him on othe bids throughout the 

par ic.d of about bm yee.rs •. 

Q So you had dealt with him consistently 

in th~ past? 

A That i.s correct. 

Q \mat procedure was c..lw~ys follo-.-rzd in t.t:::. 

9 p~st . c~ncerning ~ny bids award~a thrcugh th~ State for 

10 Inte rRcyc:.:.l products? 

11 A io;all it 'l..;as ah.;u.ys ·rr.~ra o·r ~ess an 

12 ~ltJ~ hou= type of situaticn wh~re h~· .\vould ccnta.ct: ycu or 

13 ycu ·..:~uld h~ve tc ccntact hin ir, c:.rd::r tc gc:t -:.h~ bid pricE~ 

14 sc th~~ y~u could ~c your calculatio~G to ~ubnit it to the 

15 

16 Q Nc;·: sp~cific~lly can you r€.!:\zmber the 

17 p:::cc~dur~ th~t we::.s fcllcwed on the, lc~•s c~ll it the Danvilh · 

18 job? 

19 A The nanville job? 

20 Q Can you rsrnsrnber \vhat procedure you 

21 followed wit.~ I·~r. 1-lcste .ller? 

22 A \ i~ll I recall, I believ~, t...~~~: w::: rcqu~ s..t=:. ~ 

23 thE", f~gurc!l c.::d it \n:..::; called in tc us. I de ne-t r ernc::-.bc = 

24 t..~a:. eJ:&.ct. specifics. Som~tL-nes he would bring the figu=cs 

25 aovm en a pic:.cc- cf pC!p~r, but meet cf the. tim~ they v;e:r~ 
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26. 

1 s ub:::d tt&d by telephon~, ei the.r I took them or one cf my 

· 2 associ~.tes took the..-n. 

3 Q So your actual invclvernan~ in the 

4 transaction was minor? 

5 A ThE.t's correct. 

6 Q Let me show you Commcnweal th 's Exhi lit 

7 No . 6, three separats she£ts, if I could. Would you eY.pl~ir, 

8 if these particular dccumants which I hD.V~ just hE.nd~d 

g you wsre invclvad in ths D~nville jcb? 

10 A Yes. 

11 Q Those were .reccrds -maintained .i.'""i t.he 

12 r.crm~l course cf business? 

13 

14 

17 

18 

19 

20 

21 

22 

A The. t . is ccrre c t.. 

Q \·iculd you specific~lly, and I a.'l'Tl 

A W&l l these are figures that ~:c:~r,;-. ~k<!·.:;. 

dc<.-1n and each ito.'U is numbered, "'hich is &ssociated to th~ 

number of the i t£:rn on. the Stat.a bid. These are the uni 't 

costs for each of those items that w~ vlould bid on. 

Q Ar.d \·lho did you receive this frcm? 

A Tht.s~ wer e re:~ceivr:d , I \·.;ould asst:.ln& th~·y 

23 w;:r .... r.::c~ i v~.d by t~l~phcn~:· . 

24 

25 HR. SPENCER: I cbject to t.~at, t) 
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27 

Ycur Honor. 

THE COURT: ! sustain th~ 

cbjectic:::.. 

Q Sir, based on these figures th~t you 

h~ve before ycu, did you plAce a bid en the job? 

A Yes, I did. 

Q Did th~re com~ a tim~ tha~ ycu w~r~ 

9 awarded this bid? 

10 

11 Q And what 1 .if a.ny, procedl.!rr-: fc;llcwed 

12 t:.h:,.;. ~\!:a::ding of th~ bid £rem H.r. Most~ller in your office ? 

13 1\.fter thG aw~ro w'-.s mad;; cr w~ fcl.!nd. 

14 
c~t "'~- hc.d r~'::;:eived the award, us did n~t g~ 'to the bid 

15 

16 

17 it would h~vu prob::ibly not bGC-'1 decided t.l)~t. d~y, cr you 

18 cculdn 't h£vc gotte n all tilF:.: figures. \~e wP.re i!lfcrrnzd by 

19 

20 

21 

22 

23 

24 

25 

t~. Host.ellcr t:hat \:C he..d r~c~ived the bid, and hG- s~id 

the.t h~ \'lculd submit to m~ 'the necessary dccum~nts to fcllc,·,; 

Q 

t:.~ ~ rc.r.~ir..iLg twu pnges the. t I h~ ve h~dsd ycu 1 \ ·i ill you 
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CRANE • SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1106 EAST MAIN STREET 

RICHMOND , VIRGINIA 

PHONE 646-2601 

28. 

Wall this is a ferro of interoffice 

2 ccrrespc~d~nc~ to ms that Dav~ would submit to Int£rRcyal 

3 giving them th~ specifications cf the job which he would 

4 de prier tc cur submitting a purchass ordar to Ir.t~Rcy<:.l-

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Why did you .rely totally on Mr. 

Mosteller, if ~tall, in this case? 

HR. SPENCER: Ycur Honor . 

ple-as~ , h~~s not teztified tc that f~ct. 

THE COURT : Ob j £C tic.;1: sus t.c.in~d • (} 

Q "t·lhe.t proc~.dura wculd you r~c:nr:~lly f~llc~·.' 

i:: t..'1is cas~? 

Til2 co urn·; AsL hir.. whz:. t h e. 

did ~n ~~is particul~r casE. 

Q \·;'hr. t did you do in -::...rds pt..rticular case? 

A In this particular c~se what did I do? 

Q Y€5, sir. 

A I was given the documznt pap~rs by Davs 

"-!ld th:::1 h:: .:.n tu=n, fro-w thcs~ papers, and frcr:1 'n·ha ·::. h~; gav~ 

Int.~rRcyz.l c~rpcre. t.ion and th~ ether people. fer the 

in~~llatic~ of th~ work. 
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Kyber - dire-ct 29. 

Q And thcsz ars the. documents th~t ycu 

pr~sently hold in your hand, is thzt correct? 

A Thc..t is co::-rect. 

l.ffi.. BARRY: The Commonwee.li:h 

would offer this a.s Commonwealth's Exhibit No. 6. 

NOTE: At this point the c..bOVE"• 

r e ferred to price sheets ~e marked and file:.d as 

Ccmmcnw5-al t.'l-l 's Exhibit No. 6. 

Q Now sir, did there come a t.im~ that. 

yc·ll recEivz::d corta.in dccurn2r:ts ir! thf", ncr:m~l course cf 

b us:!.nZis:::; frc::1 th$ Int~rRoy".l Ccrporc-.ticn? 

A Tha In~crRoya1 Corpcr~tic~, ~ft~: ~ 

in hous.~. 

Q Did you yourself have ~ny dir~ct 

20 ccmr:\Unica ticn "\/Ti ?-h InterRoyco.l? 

21 

22 Int~rRcy.:.1. 

23 Q 1~11 righ:~ , sir, no:.-1 I \vculd 1iJ:;. ·..:~ sh~. · 

24 you, if I mz::y , COI:li1l.om.;e:;1-:.h's Exhib.:tt. 7 through 11. T(;.ll 

25 
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CRANE - SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAI N STREET 

RICHMOND . VIRGINIA 

PHONE 648-2801 

in th~ ncrmal ccurse of business. 

30 

MR. BARRY: I a.rr, c!!owing the 

\Titr.ess CommonwEalth's Exhibit Ho. 7, Co!!uncnwealth ·~ 

Exhibit No. 8, Commonwealth's Er..hibit No. 9, 

Commonwealth's Exhibit .No.lO and 11. 

Q (Continuing) Tall m~ , if y~u can, what 

if ~y significanc~ de you place upon thos~ dccuruants. 

A Well thsse dccumsnts a::-~. 5 ccpy c-f the 

11 i~vcic~2 plus t~0 bill cf lading fer th~ tr~nsmi~tal of 

12 th~ squipn~r:·:: tc t.h~ loca ticn said. 

13 Q Thes~ are records ~zintai~~5 i n thE 

14 ncr-mal ccur~ e; C."- f buciness by your a.gt:Lcy? 

15 
A 

16 Q Specifice:.lly \'lhs.t de- y cu 1c . .: k at \';hEn 

17 ycu rac~iv;;: an invcice.? 

18 Vle chsck the quantity, the ~'"lit cost 

19 that we v.·er~ quote d for the product as to the brsakdcwn 

20 of the.: crigina.l cost that w~s bid to us, a.nd tha total. 

21 
Q All right , spF.cific"-lly \·:cu.lci ycu t e ll 

22 the Court wheth8 r c= net ycu ple.c~d c..ny gr":~t c.::-.,;;.hasis c:i 

23 tr .. is j~b cr r.~.c.;t? 

24 
0~ this particul&r jcb? 

25 Q As f t..r ~s tirn~ . 



-

• 
' 

r~yber - direct 

1 A 

CRANE . SNEAD & ASSOCIATES, INC . 
C OURT REPORTERS 

1108 E AST MAI N STRE ET 

RICHMO ND. V I RGINIA 

PHO N E 648 - 22C.1 

Time? Yes. It consumed quite a bit cf 

2 my p~rticulcr time because of the braakd~·n between 

3 ins~ll~~ion, cost of the mate=ial and other invoices th~t 

4 w.::: were s E~r.t in reference to this :Pb. 

5 Q Did you have occasion to note on that 

6 invoice the presence of Robinsons screws, if at all? 

7 A No, I did not. 

8 

9 HR. BARRY : The Conunonwealth 

10 '-'70uld admit the invoice s r €:cnived frcm Int~rRoyc.. l 

11 as Commom.;eal th 's Exhibits 7 t-l).rough 11. 

12 HOTE: At this point ths above 

13 r e f sr=e d tc fiv~ invciccs ar~ marke d end filed 

14 a s Co~~cnwealth's Exhibits · Nos. 7 ~rcugh 11. 

15 

16 Q Did there cern~ ~ tim~ th~t ycu rec~iv~d 

17 ~dditic~al correspondence from Hr. t-~:;,steller concerning 

18 this j cb? 

19 A Yes, he sent me an addition~l breakdown 

~ cf the tctul cost for ths installation, a bill fer tamper 

21 prc~fing cr ~ r e quest for a bill fer tampsr proofing , and 

23 Q Sps cific'"lly I \,'ill show you CcmmcnwE;-.altlt.;; 

24 EY.hibits 12, 13 and 14. Would you tell ths Court if you 

25 hnv~ cv~ s~en these documents before, and if they w~re re~civc~ 
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32 . 

in ths normal coursa of business? 

A Ye:s _ 

Q \·lhat specific{;i.lly ere th~y? 

A They are invoices submitted by D~ vc 

Mosts ller for tha ~andoned samples and the installation of 

the job. 

Q TQke a look at those a little closer if 

you \vc;uld. 

A 

10 at the Scut.h£ rn Virginia Mantal Health Institut~ a.nd ona fer 

11 sample furniture. vlell two wars origin~lly s~t. All right., 

12 I understand. ~1o wsre originally sent of ~ memo of ~e 

13 ~o't2.l cf the sa.mpl~s. This one wes submi tt.ed ~s ton invcic~ 

14 fc= the tote.l of ths sampl~s o 

15 Q Le:t o~ take the first 'b;c th~t ycu 

16 shcM~.d m:·. Th.:::s~~ ~r~ sampl(; invoice s that you rece:.ivsd? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Ye.s, sir. · 

MR o BARRY : The Commonwealth 

would have these introduced as CommonweQlths 

Exhibitn 12 and 13. 

r..s Coi"...rnom1o.al t.h 's E:YJ-.ibi ts 12 and 13. 
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33. 

NO\\' the it£m tl.!..t you hl!.vc it! your hand, 

2 previously markod fer identification~ Ccrr.rr,cnwea lth ' s 

3 Exhibit No. 14 £cr identifice.ticn, t~ll ma c.gE:.in wh~t if 

4 ~ny significanca that has. 

5 A This ·is the actual invoice received 

6 to make up the purchase orders that were originally 

7 crsa~ed fer the abandoned samples. 

8 Q w"'hat, if a.ny, significancP. is thare 

9 tc y~ur initi~ls placed ~t tho bcttom? 

10 $6,113.27. Origi~~ll~ this invcic& 

11 c~llc~ , as ycu sse , for $7,263.00. Hh0n I ccmp letc.d. my 

~ cc~pu~tic~ of ~~ t~t~l jcb, includin~ th? cc~~ frcrn 

13 Ir:~::=Roya.l, t:.."'l1~ cost of th€ ins-t~lle. tion wcrk, th ~ cost: of 

16 c:.lJ. of th~s':": put ._...,,.. -. .... __ .,. _ 

17 t:;~l cf th~.; job ccmputed so ti-.n.-t I had to cell D~.v~· ar1d 

18 t:·l l !:i.ru t.~a-:. he must hav~ mad~ l4n e rrcr c;n this bill. 

19 l~d h~ ir. turn authorized mn to d~duct $1149 .73 from thi~ 

w invcic~ in crde r to give us our ~rgin of profit th~t we 

21 h ad ~riginc:... lly computE.. 'ted in t...l"lc j cb . 

22 Q 

23 y~u c: v::.::- he. v~ v: i.".:i .:;;y e:.be.ndcn~d se:..mpl<:s? 

24 A l~cne. 

25 Q Did you qu~st.icr-. this bil l r.. ': Lll? 
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34. 

Did you wonder whare the samples wer~, 

3 per chance? 

4 A 

5 Q Is there any explanation for that ~t 

6 this time? 

7 A WE:ll, in our industry, it is more o= lE..ss 

8 
~~own that m~nufactursrs' rcp:esentatives , i~ c=der to sh~~ 

9 furr!itura J.:..c ~ particular client, that the m~ufacturcr \:l.!.ll 

10 ship L~ equipm~r.t, l~ave it on tha pre~is~s . And in doing 

11 th~t, I undarsta~d th!;y charge th·3 rnanufact'.lre=' s reprssanU!-

12 "C.iva sarnpl~ c.cccunt., and .in e: lot of cases they leQvc that 

13 p~r~icul~r product on th~ premises to compl e t; the jcb. 

14 Q So t-nis s~emed perfectly lcgica l ·i:J: ycu? 

15 A I~ seeme d logical und~r nc~~l circ~Ft~~c ~ ~ 

16 in cur indus t=y • 

17 

18 

19 

20 

Q Directing you= c.. tte.nticn nc~.; 't.u C::o.ur.on-

\'l~a.lt.h 's Exhibit 15, will you tell the Court wh~t, if c:.ny 

significance t~is documsnt has, if at ~11? 

A This is the check which was sent frcm 

21 ~~;. Gi~~ Company whcs~ headquarters are in W~shingtcn, D.C., 

22 ~ De: v-:. Hcst~ll~= tc pay fer t~ic particula r inv<;ic~ . 

23 

24 MR.. BARRY : The Commom;~=..l t..'l 

25 wvuld n~~ offer the fin~l bill for sar-ples ~s 
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Comrnonwe:a.lth 1 s Exhibit 14, a."'i.d this will b z 15, 

which is the check f~~ th~ ab~ndcn~d s~mplcs. 

NOTE: At this point th·=- c-.bo'\~ 

referred tc invoic~ is marked and fil~d a; 

Commonwealth's Exhi lit Nc. 14, e.nd the abov~ 

referred to check is ~arked and filed as Common-

wealth's Exhibit No. 15. 

Q Now sir 1 did the.r e ccm'!. a ti.rr .. ~ -:.!1~ t yc:.1 

11 ccurs~ cf busin~ss, any billings ccr.c~rning inst~ll~ti~n? 

12 A Yes. 

13 Q 

14 16 fer idsntific~tion and t.r:.ll me if yt,;u cE.n r :::c :::: ~n:.z~'!- -;"-_h:..s 

15 a:;cun:!::.t . 

16 A Ye s 1 this is -r~h :: i.::.v c.r ic:· fer- ·~·b .::: .:.::set:.lla-

17 tiu::. c..;f ~'"le furnit.u=~ a.s spscif.it:d i n t..."le contr"ct. 

18 

19 

20 

21 

Q 

p;.ycilil~ to? 

A 

Q 

22 i~? 

23 

24 he~ t~lle.r 's ccl"1p r'!.ny • 

And again, wh~ ~as th~ che c k tc b s m?.d~ 

Do you h2. v c, c.=-·~' I ::.s. t.=:..lluticn-. 
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for ida~tificaticn. Again, de you recogniz~ ~~at dccurnent? 

A Yes. This is the invoic~ f~r o~ two 

i tsms cf furni tur9 ·.vhich ..,,ere not supplied by th~ IntarRoyal 

Corporaticn \·Jhich includ~d a b~ber chair and a hair dryEJr. 

Q Both of these records were maintainad 

in the norxna.l course of business by your agency? 

A Yes, sir. 

L·fi. BARRY: Th~ Co:n.""ncnws?..l ~~ 

vTculd off~r t..'losa as Col!llncm·;e~lth 1 s Exr.ibi ts 16 &nG. 

17. 

NOTE: At this pcint t."la e eve-: 

r~f~rred tc invoices are rn~rk~d and fil~d cs 

Ccr:cr.onw~.l ~h. 1 s EY~'"libi -:.~ 16 ~nd 17. 

Q 

17 paid fer z..r~y cf th.;:ss ite."ns, sir, concerning instc::.llr..tion? 

18 A Ncne of th~se it~~s wer~ p~id fer until 

19 wt: rec;dved (;. releass from ·the iz:.stitution ~"1~.t th$ job 

20 w:;;..s cc:::plet.z: • 

21 Q One~ rcc!':i v.inc; ::h~ t., would ycu !1~~11y 

22 

23 A 

24 Q L~t r:ra sho·,\· you Ccnmcnw~:. l-t:.h 's r.~:hibi t . 

25 J lS. ~:~uld you t.:?-11 't..~c Cour·::. v;h:;.t., if ~nything, tJE: t is, s.~.r? 
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I~ybcr - direct 

A This is also a che.cl: frc.n our hom;'. 

office payable to Royal Ins~llaticn for th~ installation 

work. 

Q On t.l-).~. Danville: j:.-b? 

A That's correct.. 

MR. BARRY : I would move this 

as Commcn\'lealth's Exhibit Nc. 18. 

NOTE: At t.~is pcin~ t~~ ~bcv~ 

rcfs :::-red to check is m:::..rkcC. and fil~d c.r> 

Cornmonwc:.r.lth 's E}:.~ibit Nc. 18. 

Q Did you have cccc.r:ior. :; t . t:.!ly tir. ~ b.: tl<lk 

t:; Hr. Hostc.ll~r about t~~mpcr prc:-:..fi:-.g? 

A Nc~ particul~rly. 

Q 

17 cf ~-?~ prc~fing em the Danville job? 

18 A .To be honest \'li'th ycu, l dic1 net r~~lly 

19 knc~·l \'Ihat t:<lmpe.r proofing was involvs:l. I assumsd t.."le: ~ , 

20 d~~ling \'lith t.'"le Int.erRoyal Corpcraticn and th~U' r·:::p:::-~se!'!t!l-

23 ~ks car~ cf. 

institution would notify us of -:!los :! , "':.: in turr~ ',·70UlQ gc~ back 

25 to the Int.z:rRcye..l Cc·rporc.ticn and h!.v~ th~11 -:.akc cz:.r ::: c·f t.h~ 
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CRANE- SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 E AST M AIN STREET 

RICHMOND , VIRGINIA 

PHO NE 648-2801 

38. 

1 .. 11 right, did there cc-r::~- a time th~t 

you receiv~d ~~y notification concerning in~tallation of 

tampEr prcof hardwar~? 

A Again, in the original ins~nce, after 

thg Ztward was made and I was given the necessary documents 

for ths total of t..l-}e jcb from Hr. ~iosteller, there was An 

8 invoice or a let~ frcrn a Dads~n En~spris~e in Virginia 

9 Be~ch sta·~g that there would be c $5,000 charg~ fer 

10 ~~~p~r p=oofing the fur.nitur~ . 

11 Q L 8 t ·me she· .. ~ you Commc:nws:.l th' s Exhibit 

~ Nc 19 for id~~tificcticn. Te ll m0 if ycu reccgniz~ this 

13 cc::"raepondcr.ce . 

14 

15 

16 

17 Q Hou \-tas t..his rr.ai!l t:E..inC-1 ir~ the n::;nn.a 1 

18 c~urs .::.: cf buGiness ir~ your files ? 

19 

20 

21 

22 

23 

24 

25 

A Yec. 

Q Sp~cifice..lly, ":hat, if ~ny , significance 

b e r. $5 , 0GO ch;;.rg~. fc:: t~r..p~r prccfing ~nd it vif.e i .::-oc lud:.d i!'l 
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CRANE. SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MA IN STREET 

RI CHMOND . VIRGI NI A 

PHONE 648-2801 

HR. BARRY: The Ccmmom'lealth 

would cffc:~ t.hat E-.:. Cc:;mnonv;~;.lt.h 'r: Exhibit: 19. 

NOTE: At this pcint the 

abov~ refcrrsd t.c lEtter is marked ai:d fil~.d t-.s 

Commonwee.lth 's Exhibit No. 19. 

Q Did th~re come Q time that you receiv&~ 

8 a final completion lett~r frcrn the s~I:l·Z ag:mcy? 

9 A I re ceivad c.ncther l.ett~r. 

10 Q Com..-ncnw~ =.l-:.11 ' .s Exhibit. 20 f:.r id2:1tificr:-

11 ticn, I \'lould lik..s t~ shC'.v you at. th!.s tim~, ~.:nd t-.e:ll rn~ i.f 

13 Y~s. 

14 Q 

15 E~~hD:li .. t 1~0. 20? 

16 

17 p~chas(O: c=a.;.;r is su~d 11/23 til;.·;:. ~'1.e. job had b cz:r.. c:::-r.-:p l~t-:_.:1 

18 e..nd. fer th~. submission of our r~'tt~n:::e for ths purch~s~ crc=:r 

19 Q Again, I nets ycur signatur2· on the bc~t.c. :tl 

20 ~·T..'1a t, i f £.z:.y thing, is tha. t.? 

21 'I'het t.lso .l.£ e:.n =.:1thc~iz~ticr~ t '.:: r-:.y he~~ 

22 effie :: to p::..y t l::.E bill. 

23 

24 

25 would c ffc= th~t ns Ccrr.rnon~~alth's ~~~~i~ 20 . 
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40. 

NOTE : At . this pc:!.-: t th. ~. abova 

r~ferred tv l etter i s :rr.ark~d and fil-: c ~s Comm:;n-

w~al~ ' s Exr.ibit No. 20. 

Q After rece i v ing suc h a letter, would you 

then norlllQ.lly, in the norma l course of business , simply 

f orwa r d en the request for final paymsnt? 

A Yes. 

Q 

11 i t c;.;r, is ? 

12 

14 

15 

17 

18 

19 

20 

21 

22 

23 

24 

25 

\·: c.~ r: purchE..s s 

. 
.:..s 

HR . Eh P..P.Y : 

T:i~E COURT: 

.,t. .. .. .. -

T!!~r:~ y~ u I : i r. 

TEE IH TNL SS: Fu~c:-.-r;:; ,._ : ·:- tlr :;: . 

Tn E COURT : \ ~ :. 11 i. ·:: c r 'J l C: h ;:.vc:. 
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CRANE · SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND. VIRGINIA 

PHONE 648-2801 

41. 

be~ police officer ur pr~bation offic~r, sc I 

didn • t k..~cw. 

Th~k ycu. 

I w=uld lil:c that 

rn.arked a.s Commonwebl th 's Exhibit Nc . 21. 

NOTE: At this point t.h~ above 

rsf~~red to chack is mark~a and filed ~ Ccrr.mon-

,. .. ~c.lth's Exhibit Nc . 21 . 

i!!s ti. tuti.c.;r~. 

Q 

( 

·..! 

~'J~n p2.y tl:-: bi.ll? 

i-. 

•, ., :-· .: 
.L ··- - ' 

Al,l right, ;..nd . 
e.g?.. :...!". ' 

c~rr:::ct . 
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CRANE. SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648 - 2801 

42. 

And in this particul~r cas~, tha fi~cl 

pc,yr.:~nt. tc Int .... rRcyal wu.~ ir. what amount? 

$42,029.05. 

I O·ffe= this as 

Ccmrnonw;:.;a.l th 's Exhibit 22. 

NOTE: At this point the abcv~ 

Ccrr.monwt.r.lt-..t.'s :exhibit Nc. 22. 

Q 

z.r:.y, rr.r:rkup V!~\.llo y01 ncrli'.::..lly cc-~1pute fc::: yi:mr pc..r'i;.icul".r 

r,g ;;.ncy? 

A 

1·8. S?El~CEl~; 

to \'lhat hs cc..lc~lZ~..t~d fer t..~is jc!:>. 

Hit. BARRY: Cs ::-·:Z.inly, I agr.:-::.~ .• 

I \·:rill raphras~ th-:-, qu€sticr-.... 

Uh:. 4;: I if calcul~~io~ did vc~ 

up~~ th~ D~nv~llc jcb? 

P 1 •. ,... r• ..... _ .. 

0 
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CRANE · SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND. VIRGINIA 

PHONE 648-2801 

4 3. 

ycu bid, is ~at ccrrect? 

A That.' s ccrre::~. 

THE COURT: 4~ cf fu~ six.:.;y 

thcusQnd som€ odd dollars? 

THE ~·UTNESS : That is correct. 

.HR. BARRY : Th~k you, S ~,.. -· 

CROSS-E:Ki"\.HINF.TI ON 

J3Y :.;n . S?El'~CEa : 

Q tt. Kyb~r, woulC: yuu :=..::11 us, p l ease , 

yc:.1::- m~rkup "'~s jcb? 

~60 , 532 . :> 5? 

A That is ccrr~ct . 

Q SC¥ it would httv~ b.!: f. !t scme~ing less 

th~n. $24 25? 

J:.. 

~· . 
c..nrcu~_a: , Exhibit!;: 
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CRANE- SNEAD&. ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, V IRGINIA 

PHONE 648 - 2801 

Thc.t is corr~ct. 

44. 

Nc vl \lh~t "'culd t.lot~t be, some five pieces 

4 cf p~pcr? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

You ns~ to~l piac~s of pape~? 

Q Yes. 

A Ho, in t."lis ~rticular . case .I wculd 

say t~~t i t ~~s clos~ tc a hundrad. We E..::e talki~g about 

62 i t.C!llS t~ bid, c.::tc t.hare \'i~rE. nwncrous pi~cc;;-.z (;f pt.p~, 

Q 

A 'I'ha t is cor~ect.. 

Q 

A 

That nc:: r.:y h!:.n.d\.·:riting on that original 

docurnz:nt .• 

Q 1 s~.:::. So you don't knew \·7hc.: r e c;!iv;;;d it ? 

A On~" c..f r.~y &ssccic:. t~3 must hc:v.;.~ take:: it. 

Q 

.. .. , 
.Lh usu.::. lly c;:.r.,~. frey;:? 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND. VIRGINIA 

PHONE 648-280 I 

45 . 

2 Q But. in this cc.se ycu C.idn't tc.l~.::. it, 

3 sc yc'..l dc.n•t kno·w'l where it cam2 from? 

4 ]-.. \%.11 t.hat might b~ tru;. 

5 Q Well you prepared, I believe, thret: 

6 checks. I think we have offered three checks in evidence? 

7 A I dcn•t recall. 

8 Q Thre~ cr four? 

9 It. ~:.·:culd b~ cne ~ InterR~y i::-1 , cne to 

10 Rc . .-yal Ir.~~ll~ ticns, ens. tc D~dscn e-.nd one: . th:--.r~ \·;a~ 

12 c:.f furniture plus thG insU:.llc. ticn ccs't.s and -:::h~ Q.bandon:.: J 

13 furni tur~ cc~t..s. 

14 Q So. perhaps fou:: che ck5? 

15 A 

16 Q 

18 fer pE.yr:.:;r."t tha ~ ycu sent wh£n ycu r c ::::ive;d t.h~ r e.quest fer 

19 fin\Ll pa-y-m ... n'.:: from Dadson.? 

21 C-:::::-p:;rr;.tior. v7l:-.icr. \vas madr-_ frcm the. inforr.~tit:n gi.v~n aft~r 

23 c.. six c= s~v~""'"l p.::.gc. aetz.i1cd pu:::chc: s~. ord~=. 

24 ~%.11 now \ole..sn 1 t t..'"le. t ju£" t tc..k.sn C.ir~ct.ly 

25 f::-cm th:: p::cp:;s.:..1? 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND. VIRGINI A 

PHONE 648-2801 

That is correct. 

46 . 

And normally what you did is take· t..l)€ 

3 sh-:o~t from the propcse:.l t:hl!t ir.cluded vhc;.t ycu get. and ycu 

4 would X cut th~ items en that 5h€~t thet you didn't g~~ ~nd 

5 attached them to your 

6 A But I had to recalculate all 62 items 

7 as tc t.~~ cost to ..In~erRoyt:l, the to.tal cost for the 

8 in::;t;.lliition, ti .. c::~ t-.ot.al cost fer ths abandoned fu=nitur-ll, 

9 e-nd th~ tcU!:l cost for ~'tip Sir prccf ir.g in crder to con0 up 

10 \'l it..'1 an i...'"'ldividua.l cost. Ancl I beli.z:;ve ther~: is c.n ~= lytic~l 

12 1-lr. Hostelli:.r had overcharg$d us thi> $1176 befcr~ I subm!tt·. :. 

14 Q \vhen ncm ycu sa:l' :1~u fcur.:l cut. l'~r. 

17 doll~s vlort.h cf things thr:.t: hc.6 r..c./ .:.. bs r:m d:-:l:.v ;lr:e- :1 by In·rc::r-

18 ~cyc.l? 

19 A I dc:n' t r e call tlllit. 'l'h~ figures wcrr: 

20 giv~n to :me by IntcrRoyal' s re=.prese-r.t.Llti v.~, wh~ ,.,.,.s Mr. 

22 l~t~rRoyc l C~rp~raticn. 

23 Q 

24 f.l..crur-e w·~r · gl.'v·,..., •- _ .. ~_," b':', .. _"-... .,... .... you c.~_.'d!r-.'~-.- C",_ ,.;. .;,_ ._._ ~ ~ ·w y ,_ _ h._. -

25 c: -~ +tlQn ocm~~no ~ le e go~ tl· · ~? 
~ -· ~· - \,..- £ o. l I - _ ....,. - ~ -' '-"' I -·· ' . 
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CRANE. SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND . VIRGINIA 

PHONE 648-2801 

47 

All right. But I did ulk tc 1·1r. 

Hcstallsr a.t the conclusion cf the bid. 

· Q 

.A And the job, in order to ccme up with 

thes~ fis-ures. 

Q .All right, now my question is: The 

elev~n hundrsd and scms dollers, I believe on direct. 

9 · n~t 6~liv~r~d? 

10 A But these £iguzes were ~k~n cff cf a 

11 R~7~l Inst.alla.ticn invoicE, ·not off e:.n IntcrR~JE.l invoice . 

12 Q I unde.rs 'tz.nd t..l-}.a t, I underste.n1 ~c. -t. 

13 But it w~s fer items th~t weren't de livEre1 a~d the~~fcr~ 

14 th~ Sta -: s w~cn • t going to p~y you fer them? 

15 
Th~t isn't ccrre=t. 

16 That i~ net correct? 

17 ]\. 'l'hn. t isn't wha t.. I was tel d. 'I·ho f ~gu.res 

18 were ir.:::crrect for th2 totr.l cost of the jc.:b, Q"ld Hr. 

19 !·lcst?.ll~r gave m;! p~rmission to take cff the~ $1176 frcn 

~ hiz p~r~icular invoice. 

21 

22 

23 

24 

25 

Q 
l~ 

fer ~~p~r prc~fing? · 

Nc:t fc:r te.mp·! .r proofing. 
~-.:rry, fc~ s~r:1pl~s c.nd inst:.ll~tic.r:1? 

I'm 
i~ ·:>, cff of th(: s~rr.ph. acccu..""":. t. 
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CRANE- SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RI C HMOND . V IRG I NIA 

PHONE 648-2801 

Off of the gample accoQ~t? 

That is co=rec't. 

h&d be::~n built intc your bid fc= s~mples ? 

A The. t!; ccrrec t. 

AI") 

Q NO\·: going back to Exhibit ·12, this 

pu=pc=t~ tc b~ a ccpy cf it, tha~ is the memo you rec~iv?-d 

frc:n !f..r . Ho~tt1.ller very ~arly in the proc~~dings? 

A That is ccrr~:ct.: Th!:;t ~.,ras in. orde r ~c 

cr~at~ ~ purchase crder ~ h. 
;,.0 .... :!.Tt1 for this arn:>unt. 

Q All =ight, sir. Now t-'11~ b~y of tho.t, 

v1ill you re~d the body cf tha-t to us, ple.::.sa? 
) 

A It s3.yc be.lr..nc~ en c::bZ!.ndc:ne . .:. S!-.'11ph~ 

fu=r;.iturc utiliz.;"d in s~lling Sauthern Virginie; H.;.·ntc: l H~~;;..l ·:h 

Ir:~ t .i tu".:.icn. 

Q hll ri.gh~, no·v.' it dee~::':- sry th.~~ ?.r.y 

furnitur~ w&~ l aft ut Sc~t~ern M~ntal Hs~lth Insti~ut~ , 

does it? 

A You e=£. m!ying tha t. 

Q W~ll I em asking you. 

Q Utilizs~ i~ s~lli~g . c: - --..; ~ ~ 

A Nt.. 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND. V IRGI NIA 

PHONE 648 - 280 1 

49 

NO\\' you testified a m.:nnent ~go that it 

was cust~mary in your business for s~les representatives 

tu havA sc-...mples and to utilize theB in selling furnit.Jie? 

A That is correct. 

Q And the fact -=.hat in your business a 

manufe.ct.urer • s repre _santGtive or a sales person who knows 

that at soma poin-t in t.l-)_e future the state of Virginia is 

going t~ nef.•d to furnish a certain facility \t.;ill we.y in 

advc.ncP. cf any of the: requisitions and bidding process \\·ill-

hc?.Vf '- utilized the sE..mples to show the:. potential purchaser 

\'lhe t he hC'-.d and ho;v it could fit his needs , and \tlhfl.t he 

might b e c:.bl!. to use that this pe.rticular representativs: 

scld? 

A The..t is my undestanding. 

A That w~s my und~rstanding. 

Q P.nd did Ginns nc=mally h.:..v~ ~ cr~..... t.o 

go cut ~~ound th~ State to s~t up and in~tall this furnitur~? 

A Nc, sir, \ve ~rould nc~ tt;.kc on any 

prcj ccts cut£id:-; of th~ Cii·.y of Richmond \'l'here it required 

· c..r.y ~nstLlli:.t.icn wcrk becaus~ \>.'~ die nc·;:. h::.v0. t.~ .:;: f~ciliti~~ 

Q Th~n in order fer you to bid, sorn~cr:.~-· 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND , VIRGINIA 

PHONE 648.2801 

Thz:r.t is cc.:rr~ct. 

so. 

And that is tru~ in all jcbs th~t r e quire 

3 install~~iou, i~ it not? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Thz.t is curr~ct. 

Q So this did nc~ cause ycu any great 

ccnc~, ~ith~, that thus was a. figure in there for 

inst.S'..llc::. ticn? 

A ~c, sir. 

Q \~~::-a you faniliru, suffici~~t.ly famil.:.'-Z: 

with IntE.rRcyal ·to knmo;r \':ha:.hcr, t·,rhcn a r~quisition w!Ls oc.d.::.. 

to the~ for fur~itur~ that includ~j tamp~ procfing, toln~~ 

whet..'l1ar this wo.s ~h;ays en th~ f~~it.ur~ e.t t.h~ tim~ it 

wz:..s de livered? 

A No, sir.. I'm nut a prcfe.ssicn~l i~ ~!~ 

fur::.itur~ end cf ou~ busines.::. Agr..i~, I c::>ly to.ok C!! thiE. 

f~cturer ~d a rr~nuf~cturcr's rcpre~~~tive that kn~w ~b~ 

spscific~ticns. And norme..ll~· th~y he.v~ tht.:. sp;;.ci.ficc.ticns 

in 't.l1~ jcb. 

yet:. 

P..EDIRI:CT EXAJ.a 1~1'.TIO:: 
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CRANE. SNEAD & ASSOCIATES, INC. 

Kybsr - redir~ct 

:SY 1-~. BARRY: 

Q 

COURT REPORTERS 

1108 EAST MAI N STREET 

RICHMOND , V IRGINIA 

PHONE 648 - 2801 

51. 

l'ir. 1'~yb~r 1 the: defense mad~ :::~f c.renc(:. 

to Cor.rrnonw&~l t...""l 's r;x..,.ibi t 14 • L£;:1
.: m::: she¥! ycu CcrrunonwE~l th 's 

If ycu woulo, dir~ct yc~= att£n~icn --

Ivffi. SPENCER: Bxcuse· ma a 

momer.t. The dafenss made no refcr~cG to 14. 

l·jy r~fa=ence .w~s tc 12 .• 

T.i.{E COURT: 

1-iR • · BARRY : 

cr~::dit authorized by D;!.vid !l'icst~ll~r 1 ~'"!8 

14. 

h j !:: ::~. 14 • 

THE counT: That w~s fer ~h2 

j3ARf~Y: 

i~~ wo.s. 

I havQ ~v qu~rr~l with 

... J J... ~ ... ·~ :: ,... \.- -·4 --

THh COU~T: All right, hs cnly 
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went to 12, Mr. B~rry. 

Q No.; I must h r.ve b~~ ccnfuscd .• viha.t., if 

s.r.y, explana. tion wa.s there .£or th.i s $1, 1.{9 cr~di t:.? 

ex~mins 

T~ COURT: X fully understand 

tha~. Ha added it up and the bill was too high, 

so he calle-d hm and said, "ycur bill is tc:1 high", 

a n d h a s~id cut it. 

Q 

J.o. 
.... '-I 

A 

On this part!.cular ita...., , !.f you \'lould 

whsrs do...~ it say tt.~.~t thes~. it€.1US w~:-~ shipped 

These \'ll!ll"e sa.r..plc fu_'r!l.itur~ fer th€: 

14 Danvill!"- Scuth~rn Virginia I-ienttl Hce.lt-."1 Im;titut.e. 

15 Q So "-'he..t is your u.1.d~..rst:~nci.in g c f t h0 

16 sh!.ppa 3. t.o ? 

17 A I would as sum<:; ·~::JH!.~ mcy w~"'l~ th::"..rO. 

18 

19 ~~. BARRY: Thank you. I 

20 hav~ nc further qu~sticns. 

21 TL::E CC'ORT: Ar.y fu:.-th::!: 

22 qu?.stions cf -;±.is u it:i:lG.SE? 

23 .t.;:n . SPEl~CE?- : No qu£sti(.;;L~ . 

24 T.HL COURT: I hc.v~ a f E.-.. ~. 

Exactly wh&~ i~ your j~~ , sir? Ycu a:c 
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53. 

just & represantative? 

THE WITNESS: No, sir, I w~s 

the Chief Opereeing Officer of ~~e Richr.~nd 

Divisicn of the Ginn Company. 

THE COURT: Well what is the 

Ginn Company? I am not familiar with them • 

THE lHTNESS: \\'ell the Ginn 

Company is an office products daaler which h~~ a 

mair- effie~ in \1ashingtcn, D. c. 

THE COURT: De you Q.ll r..c.n1.:-

facturP- ~ny iurnitura? 

THE HI'INESS : vle do not 

ma1·1ufactur.:; fun1.iture . \·7~ ~~ whs.t y ou wc.:uld c :. l l 

a due-~ler cr a r etail or ccmme:-cie.l dmll~ in 

off ic:~ r;rcductr.·: c..1~ci. c;ffica furni turr.:. . 

THE COURT : Hmv die ycu :;c~u ::. . : lJ 

bid en tr.is jcb , b acause yc:u ar~ 1.:! thG furnitl.!I'' 

businssc? 

THE WITNESS: Because wa arc 

in t."l~ furnitur~ business and we hav~ t. rcpres~nt~.-

tiv8 uf th~ IntcrRoyal Corporation ~s on& cf cur 

lin~::; . 

THE COURT : Oh , ycu r~pr0sc;.n·:. 

Int.crRoyal? 

TH= WITNESS: Wa hav~ s eve ral 
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54 . 

manufr.cturers of £urniture that we sell. \ihen I 

eay represent, we sell their product and they go 

through dealers in order to bid. They do not 

bid direct. 

THE COURT : In other \'lords 

the State doesn't go directly to the manufacturer, 

they go to the dealer? 

THE WIT!'-:"'ESS: That is correc~--

THE COURT: And you are one 

of such de alers? 

THE I·HTNESS: .ThE.t .is correct... 

THE COURT: Your ccmpany 

~~uf~cturos no --

THE HITNESS: \'Joll the:y h!lV~ a 

s~ll r~nufacturing divi~icn th~t rn~~~ s cme 

ccr..f(:rfmc~ ti:.ble s, but t.~:..t's all. Th!:y a:rG not 

principE..lly .in the me:.nufE.cturing c f office 

.furnitur~ . 

THE COURT: \vh~m it cama to t..~ f' 

invitation to hid, you got one? 

THE NIT!~ESS: Yes, ei.r. 

TEE COURT : Sc)~U b~d cr. it, 

but in orde r to g~t your figure·s, you h~c t'.t.:> go 

to InterRoyc.l? 

THE H! TNESS: No, ir- this cac~ 
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55. 

you don't go to InterRoy~l because Hr. Mos~llsr 

w&s their representative in th!: Virginic. &rea. 

In fact t1r. Hos~ll5r, .frcm what I understcod, 

wouldn 1 t have bid tc cur parent cc.mpany because 

it was in the Washington, D. c. area. He would not 

have raceived credit for that s~le. Sc &11 the 

bids we~t through the Richmond office, and that it 

hoT-7 we beca.m~ invol vad here :l.n Richmond. 

THE COURT: Sc it would h~v£ tc 

b E. anoth~.r -stsp, .I will put it proper t..'i.is tims, 

I hope, ycu w~nt to InterRoyal's rspresen~tive 

in Virginia? 

THE \\fiTNESS: Thll t is corr:actd 

THE COURT: l•7ho httppen~:i t~ b ·..:; 

THE \\ITNESS: Thu"t is corr2.ct. 

THE COURT: Then yc;.u get the 

infarmaticn frcm him tc rr.c.k~ the bid, \·:hat he 

could furnish? 

THE WITNESS: That is correct . 

THE COURT: Pursu~nt to th&t 

bid, you presant~d on~ t.o th& St!..~ t..'1at \·:e.::; 

THE WITNESS: Thet iE co=rect. 

Tlli: COURT : After thz.;t, tile=s 
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5 6 . 

\'J'liB sorac qu~stion abou-: sample:.s. I den' t quitn 

unc~rstand what the samples are. I k~a~ wh~t ~ 

sc..r..pl~ .is, I don't m~:l tht.t. But ho\'1 cio ycu ~11 

mana cy. H:. in the indu~try? 

THE WITNESS: ~1-sll within t.h~ 

industry, if ~manufacturer wants to s~ll th~ir 

product, they in turn, because cf th~ specifications 

\vhich I knc\v of scmpl~s tluz.t \'lCa s a~t t.c th~ 

Sti.'t.~: Purchasing Depc.rtment. here, exa.~int£-d c:-• cu::-

pr~mis c..s, and then s~nt b~ck t.c th~ r~~r:ufact.crc:.-

rigt-:. h~e. in ~'1-:;: City of Rich:r.,onCL 'i:ha t. \vu~ he r<..' 

fc!: y~ . .:.rs e:.nd r~L- c:< ;-; p ick(··.;:] i !; up , e:..--. ::1 \ ·' : -. ·-
h c.:i 

He: havs b~cr~ looking .fer it fer thr&i : y~~rs. 

T!iE \·iiTHESS: lie, sir. :t>u t. it 

c.. prr.ctic~ i!! th:: i n dus-c..r-; . 
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57. 

tc d~t?.rninc if the. t is the c:1s you want to go 

~~ith. 

THE COUR?: But that is usually, 

t.:'1'"- sarupl~ is usually sur.t br...cl~ tc. the InZ!nufE.cturcr : 

THE WITNESS: Not in all C!I.SS:S • 

E'or ex~mple, they will have whet we call ccnventic!ls 

cr flc::r shows a.nd thay will ship th€ furnit.ure 

i!:.. thc.:c~E:. That furr.:.iture i~ usually suld to soma 

d~Ql~ at a lesser price fer him ~o tak~ it off 

their h~1ds in that city ra.th~ the.n ship it b~ck 

tc the m~nufacturer. But those s arilplas ar~ che..rg2.d , 

I und2rstand, to th~ ·reprcsun~tiv~ 's e.ccount, 

TEE I·:ITNI:SS: Tha:. is ccrrcct. 

THE COURT: Nc;;v7 where wc.s 

TilE ~\fiTNESS: Where was it to 

c;.;::: -:3 f:r.c~~-:-.? It cam-; in the origin:;.l bid price. 

THE COUR'l' : I t wc.s in t.h~ 

crigin~l t id p=icc? 

THE HITimss: Tha~ i~ correct. 
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60. 

THE COURT: What did he tall 

you tc t&ki it cff ~f? 

TP.E HITliESS: "I tcck it cff 

~·f ths en~ f~r t".h-:.. i.:.b~done.d samples. Th~t was th::. 

on~ that .hs told me to t:.E:P.ka it off of .. 

THE COURT: ~ get confused when 

you sE..y aba.ndcnoo samples. 

THE \•7ITNESS: Hell thu·t is a 

THE COUF.T: 'Wno.r! ycu s~,y 

::: -;;ill cha.rg .~~ ycu fer i:l.ba~don:.:O. s~mph .. :;? 

'1'1" .. -:-:t. i~ in the ; 'l'lvcica price ? 

. . . 

.r..n~·.·: .LE..:lg .' , 

TilE ~'liTNESS: As lcng r.:,s the 

cur criginel bid, and th-ay c::.y thc.t th~ jo~ is 

'IHI:: co-un::r: You v:c:.1lC: hLv~ 

b~ ::.n invcic~~d frc :n Hcst~.ll~= cr Int~nc.yc.l? 
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61. 

THE WITNESS: That is corr~ct. 

THE COURT: And in turn ycu 

\vould invoic3 the .Sth.te;? 

TSE ~·;ITNESS : 

indicating 6n affirmative answ£r) 

. THE COURT.: Jl .... "ld in tu.~, tha 

Stet~ would send you ths mcney b~ck ~d then you 

wc·uld pt>.y? 

THE HITNESS: l1c, ws would nc:.t 

TEE COuRT: Y c·.u £:.re men-: or 

l~ss just an ag~nt is th~t 

Til t.. is ccrrac~, 

manufect.ure of the: go-~d::, plo.cir~g th ::-~ goods, 

~t!.llation,. you have ncthing t~ d~ \'lith that? 

?SE v~!'I'NESS: If th£re hBd been 

e .. r:y problt::ms it would hav .::~ be::n up tc the agency 

t~ nt:.t.ify U!?, ; .nd ,:<2. L"1 tur;. vro;,.;l d. S:·-' bc.ck tc t.h~. 

to correct tile r.U.s-:c.k~, a.nC. ~h. : ~y c~ulci, if t..~ ~y 

wanted tc, they could held u;:> the, p~_yrr.~r:t u..""ltil t.h.s 
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62. 

\>~culd b !:. takc!1 car~ cf bec~use ~~ an agent., vl~ 

vould b s ind~Ttlil.ifiBd by tha m~uf~.ct~e.:r. 

TEr: COUR'l': r.:.'-' y~u hav~: sc:na 

kind cf rules i."'l the trade or som;::i.:h.ir.g or othar 

whare ycu don't deal diractly with ~~~ m~nufecturer, 

ycu go through de~lers? 

TI~ 1'7ITi'iESS : 1):;; \·:s h a v c such: 

.TnE COURT: l J;::t ycu, .Yo~ 

comp:.ny. 

r-~cfi .. ~. 

-'.:.hu.t In .. .orRcya:.l 

will not s~ll .direct? 

THE t.YITN£S3: He:, w~ den • t 

I th.:.Uk 

it i~ ccnc. ~ ~ .. --. 
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Kyb~r-r~.di.r:'..ct 63. 

1 All right, I undsrstand. 

2 
G~mtlemen, cc ~rou e:.ll h~vo 

3 ai"y further questions? I \-rantt:d t;:; be U>le tc 

4 fcllC'.•' i:.ll of t.h.:: t~inclcgy thLt ycu use 

5 in t~e purch~se industry. 

6 1-IR. SPENCER·: Judge:, you 

7 touched on a couple of things t.'1£,t I think I better 

8 

9 

10 

11 RECROSS-EX.luv!INJI.TION 

~ 3Y ~R. SPENCER: 

13 Q 

14 

15 

16 

17 A 

18 Q You are net awe..re of t..~f. t? 

19 A No • . 

20 Q So ycu do~'t kno~1 wh~~~~ that is a £act 

21 , .. ..,.. nc~'? 

22 A Ho. 

23 

24 THE COURT: It is prcbably 

25 ~ mut.u!'-.1 und?.rst5.ndinr; \>rith big buy-;!r::. 
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64. 

1-lR . SPENCER : I think .it \'lill 

come out le.. te~, Your lienor, as t·,'l" the sour c.:- of 

th~ rule. .. 

Q The amount shown en your bid to the: 

state was the total of $60,500 and soms dcll~s, and that 

in=lud€d ~v~rything that th~ S~te s~id i t ,.,an~e.d in the 

8 b~d, invit~tion to bid? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

20 

21 

22 

23 

24 

25 

Q 

it. hcd ~:hat 

S':at..-s to pc.y ycu? 

A 

Q 

e.:~d ycu wc.•uld p e y 

A 

Q 

A 

Q 

A 

'l'hr:~ 's co:::-ract. 

than ycu w~uld o~k the 

Jl.n1 t..~~:r.. you \vo uld 't~ z .:=-. +.-~ .~ $60,500 

Right. 

...... -· .. ~ bas~c en en 

And ycu· <t,vould pay t'! pcrti.on to soms:;na 

(Nodding heac indicating . ~u ~ffi=mativ~ 

(Nodd·ing hEC:.d ir-!dic e..ting ax: ~.ffirrnutiv~ 
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1-.r .. Cl ~- pc=tion fer SWilpl~s? 

65. 

(Nodding head i~dic~ti~s ~ ~ffirmativ~ 

( S:he.l~ing head in die~ 'tir:.g c, negative 

. 
.l,.[i .ccrr~ct~ 

cr 

Thz.,.~ is cc:.-rect .. 
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66. 

And Most~ller w~s the one that had 

2 ~rrangad t~ put you in a position to me~t ~11 cf the 

3 cf the .bid .request proposal? 

4 Thc.t is ccrrect. 

5 

6 MR. SPENCER: That's all. 

7 

8 

9 RE-REDIRECT .Ej[JJ.HHATI ON 

lO BY .i:-lR . BARRY: 

11 Q So whao:. you =-re sayiug ~! = G:spcnse to 

13 tr:.nsac'tic.n, you re lie~ o:r~ l1r. H-::;sta lle.r? 

M h Yes, sir. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

s't.~. t.·.-. .5 lu::· d.:.c ~bcut 7 pisc;;s cf p::..p~r. 

THE COURT : All right, ~y 

fur~h~r questions, gen~em~r.? 

HR. B~.RRY: H;; , sir. 

THE COURT: Th~nk ycu, sir. 

Ycu P..:·y step dc;.vn. 

HITl;L:SS STOOD 1.SIDE. 
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67. 

HR. B/1.-RRY : Could w~ he.v<:. a 

short re:c~ss? 

NOTE·: At th!E: point. ll brief 

reces::: i~ h~d, a'fter which 'the h~~4n<J is r<;~sum:;d, 

viz: 

THE COURT: Ne,Jo:t witness. 

FRANCIS X. HeEl·: TEE , JR. 1 a .. 

v,•itnf.::ss callf..d by th~ Ccnncnwe<:l t.h 1 first. b~i~g dcly sw~!.I.:. , 

t.~stifi~E as fcllc·\T~. : 

Q Sir, would you tall the Judg~ your 

19 nam;; and occupa ticn, pleas~? 

20 

21 

22 

23 

25 

A l·iy n~Z; is Franc i s X. HcEntes, Jr • 

I !: . .'1~ =mployc:-:d i;t ~he QuctationE Dcps.rtrn~r:t: cf InterRoye..l 

Ccrp c:::- c-.ticn. 

THE COURT: \·~ht. t. is your 

nama , pl~ase? 
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&,. . ..,. ....... _ 

THE v1ITUESS : Francis X. McEnte~, 

Jr. , H-C-E-N-T-E-E. 

THE COURT: And ycu ara with 

t~e Inte=Royal Co=poration? 

THE WITNESS: Y~s~ 

Q ·What specific functio~ de you perform 

~"1.~ Int.erR-.;.ya.l C~rporttticn? 

A Hy functic~ is t c wcrk vl :.~h th~ factor}~: 

10 ;_:r.e ,.:ith t...l-te salssm3Il in devalcping pric~s f or c::>rapatitiv~ 

11 t> ids , cr.d if wa receive th~ ewa.rd, -to prccsss ·;.h~ crders 

12 ";h=::::ugh to the plant,. 

13 Q You spe~k of crdars~ Do you hava soms 

. 14 :· x~e:rtis~ in rec$tving cr hc-.ndling cf c=d~rs .±l ytJ-ur job? 

15 Yes , sir . 

16 Spe cific{';ll:..y ':hE.~ d:;. yv11 d:: , ! .f at a ll, 

D about ords rs? 

18 A Well if we x~ceive a docu..rnent, I would 

19 . hc.v~ to brs~k out tha items to th£?; _varicu~ planu., llhe.t the::y 

20 

21 

supply e.t t<Thr.t price..; 

Q Who cr 't>lher~ \'lculd you re O£ive documents 

22 frc::!!.? 

23 J.. Th{;:t cculd ccrr.:. from ~ v~r.d::;: or t.n 

24 End usc;:::. 

25 Q And sp~cific~lly in e factory typ~ 
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A Yo&, si=. 

Yos, I . was .. 

Q 

l .. f ur.c \:ic·r:.s .. 

Q 

: 1 l .r.C.. \: ::r. t:. ;.L; .:.:.h ~ c:.::-. ~;:. , s i1.· ? 

69. 

i.: anything, 

ll/lf., I b.;,li!·:v~, '7C, bu1~. -.:h~t:•s ripp:; d 

Q 

Q 

...... 

..-~. s~r:.i: us_. .Thru:r.. i.s s y~llow shest tha~ 

ret!lin;;ci til at? 

The.. t is t.h~ s~lcsrnan. · 
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70. 

N0'\·7 this p~rticular j c!::> is the Southern 

Virgi~ie.. N::!ntc.l Health Ins'tituts, is that correct? 

A Yes, .it ..is .. 

Q Hew w~ny craer blanks~Wdyou rec6ive 

cn ·cns job? 

A One • 

Q N0\'1 the documents that are underneath 

8 th~ £c.c!.ng pa.ge, what if anything arc tht:~y? 

9 A ~hn t ~ct;;ks ~ik:: c-. · phot.ccopj• cf c:~ bid~~ -

10 Q And ·frcm +..his bid, "·hat i£ a!"ything, 

11 d)d thf: factcry do? 

12 

13 

14 

15 

' -·· 
A Tho. f~c~;.:ry . wculd h~v€ tc m::r.ufccturs, 

;:o. cccrd~ncr~ ';lith the ir..structicns g.ivan 0:1 bot...h the top ;. 

Q 

17 !: ~=.t~s t.e.mpcr p:::c.jf hardvl.!:.rc: cnly c.:::, ~nC: th~~=n !.t list.s 

18 c~rt:;:.in i terns. ~"lhat, .i.f any, explanation ce.n ycu give to th(". 

19 Ccurt concerning tamper proofing C!! the crde.r ·you have in 

20 ycur hand? 

21 notify the 

22 

23 ti1~s:. pta.r~icuh:.r items cr in th~t lccE.ti~!L 

24 Q 
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71. 

On this particular job, what do you have 

ccncernir.g hew many items were~tually tampEr proofed? 

A From this documemt I have nothing at a.ll. 

I would nee,d anoth!!r documsnt. 

Q What is that? 

A It would be an invoice. 

Q Fine, I understand. 

9 ncrm.a-.1 course cf business £or InterRoyal? 

10 A Yes! sir. 

11 

12 

13 w:.uld c-ffc~r this as Comm::;:lwealth 1 s EY..hibit 23. 

14 NOTE: At thiE p~ir:t the abov~ 

15 

16 ~rk:;:c e.nd filc:::l l:..E Cc .. n;.ncm.;e~H-.h ':. r::rJ: :.bit No . 23. 

17 

18 Q Sir 1 I would like b she\'~ you e.n exhibit 

19 that hc.s previcusly been marked a.s Cornmonwc;alth' s Exhibit 61 

20 and tell rn~ if ycu have ~ve~ s eon this document in connection 

21 

22 1-. No . 

23 Q Is thatnot alsc; ~n crd~·r bl'-nl:? 

24 Thi£ \o.•ould .be t.h_~ . s econd pr:.ge tc til~ 

25 c::-dz r bl~r..k that ycu just shcwa d mf! . 
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72. 

1 Q But they are net similar at all? 

2 A No. Thers is no middle paragr~ph. 

3 Q NO"w sir, you spcke of other docu."1lents 

4 · t..~c:.t you would .need in d9teroining wh~the.r or not .IntarRoy~l 

5 tamper proofed ce=tain hardware. _Let ms shO'.-r you Common-

6 w~alth 's Exhibits 7 t..lu:'ough 11 on the Danville job, which 
. 

7 haE bs:;m previously admitted. Are these the documents that you 

8 a.r~ spoaking · cf? 

9 A These arr. the documents that I would .hav:. 

10 be~ spn!.king of. The invoice, whet 'lle ectually supply, G.nd .. 

11 it shc-·,;s h~re en the invaic~ t~mp~ proofed hardware. 

12 Q W2s ir..clu::l~d? 

13 A Was incll.!de:d. 

14 Q So by exal.:lining 1 Cc:mncnw\"".c..l th 's Exhi li ts 

15 

16 alr~ady i!: t.h2 furni tur~? 

17 A 

18 Q And this docur.tent. issu~d fcrth, then, 

19 frcm you= factcry? 

20 

21 

22 

23 

24 

25 

A That is correct. 

i-:R. SPE~·;CLR : If Your Honer 

plEass, I would cgcin object tc tht l~ading. 

THE COURT: I \.;ill sustain 

your cbj e:::ticn. Stop le.:..di~ c.; , l'..r. Barry, pleasE;.. 

D 
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You ~e not a witnass. 

73. 

.HR. BARRY: Yes, sir.. Thu.t' s 

o.ll from this witness. 

Thank you, Hr .• l·!ci:;ntee .. 

THE COURT: Any questions , Mr. 

Sp~cGr? 

MR. SPENCER: Y~s, sir, just 

a fev. 

Could .I ask th~ r .. : porter to gc 

b~.ck. to the questicn to -vlh!ch I obj.t-=.ct.ed rather 

NOTE: ~. t this point the· report(':.r 

r t:::..ds back tha previous qu~stiC%'1~-:d r..ns,var, viz: 

Qu.:st.icn: And thiB d·ccum~nt issu-.=.J f·~rth, then, 

£rem ycur factory? 

Answ2r: That is ccrrect. 

CROSS-EXl>.J.U:NATIOH 

BY l ·ffi.. SPENCER: 

Q 

4.·.:. ~-.·.::ic!: o~s , in ps.rticull:..r, did ycu look c. ·~? 

The-~ tcp page. 

Q The tcp pag~? 
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74. 

Alsc.; the pages here that. are ma.rked 

Int(.!rRoyal HC 70516-0 and -1. 

Q Now where were they -made? 

A Ona invoice was made in Plainfield, 

Connecticut. The other one would have been Eade in Michigan 

City, -Indiana .. 

Q ·oid ·you make those documents? 

A l~c , I did not .. 

Q Did ycu ever se,~ tr .. is furniture? 

A No, I did not. 

Q Then ycu den' t; know, c..s .c~ matter cf fact., 

.·.·th ':.:'ther t.l1e tamper prcofing v1es ever installed? 

A ·Only through the documsnt-_cs th&t if it 
.. ',_ 
~- with tamper 

p::::-c::f pard\.;are ~nd W ·?. \vOUld b:.>. SUpplying it. 'Viith tamper 

Q You a.re ~ssumi.ng thc-.t ycu would hev~ den :; 

\,·hc::t you werf.! e.sked to do?. 

A Or Hhat. the pla!!t was instructed to do, 

Q Hould ycu lcnk at thE.- top one of these 

dccurn:::nt.s? 

i·lhich secticn? 

Q ·Right here. This makes refe.r€r..c~- ·to th~ 

instbllcj Robinson tamper proof -h~rdwar~, io that right? 
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Tha't:S correct. 

vlha t are the next two words? 

If possible .. 

75. 

HR. SPENCER: Thzmk you. I 

have no further questions. · 

· RLDIR.ECT EXAi-1IHATl ON 

BARRY: 

Q Go±ng back to d~·£eLs£:'& qur-..;stion, Robinson 

12 if possibl~, ~-:n~ -;. if a!ly e~:planetion, as a f~ctory representa-

13 t.i v e , do y cu ha V i% for tha. t.? 

14 A Ther~ ~ra cth~ type s cf tamper pro_of 

15 hc:~rdv:~r~ ot:hcr ".:.h~:n Reb ins·=~ that rould b s supplied. 

16 

17 E.R. Bl-.RRY : Thank yo'.l. 

18 

19 

20 :RC:CROSS-EXAHINATION 

21 BY 1-m . S Pi::NCEl~ : 

22 Q 'l 'h'-t irJ ycur ex plana ticn? 

23 A The.t is my explanation. 

24 Q But as a ma.tt~r of fact., y c'ol hE:.Q no 

25 cont~ct wi~l this furniture? 
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No physical contact. 

76. 

And you never had any contact, .I gath~, 

\vith C'!'..y cf thCl furniture that you ordered? 

A That's -correct. 

Q This particular ·job ycu did not price? 

A No, ·.I di~ not. 

Q So all you knew about this is that these 

8 t.rv. tL~ scrt of documents the.t come ~rough ycur offic€-? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A That's correct .. 

~L~. SPENCER: Thank you. 

THE COURT: Jl ... nything further.?. 

!!'~. BARRY: I .have no furthsr·· 

qu~sti~ns cf this \-.ritness. 

THE COURT: I would liks tc· 

k .. "1c;,·,o , i: thi s or~~ suppo!::c:l to be e>. cc:.rbon copy 

cf ~is? 

THE vliTNESS: The yellow p~ge 

should b~ c:. carbon copy of the ,.,hi te. There is a 

cE.rboz;. insert that goes b~twesn the twc pages. 

THE COURT: It ha.s en~ to Ginns 

h ;;:r 2 , and th-:~ ot.."lnr, t.c Rcy~l U;> e.-: ~he top. 

THE HITNESS: Right. If th~c::: 

wr:. s den~, the to ·Royal should appaar on this ccpy, 

through th~ carbon. _ 
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77. 

THE COURT: In other wcrds 

this is the information pu received frcrn whom? 

THE WITNESS: This wculd cern£ 

in from Dave Mosts~cr. 

THE COURT.: Ca.n you tell if tha.~ 

is the same order? 

THE WITNESS: The same order? 

It. h~s tha s~~ nam~ en it and the same sall to. _ 

The tcp paragraph is s±milar. Ths second pQragraph 

is totally different. It should be tha sems order, 

but I cannot tell if it w~s or not. 

THE COURT: Th5. t '\'Tas ths 

difficuity I '\'.ras h:1ving. ·.Thsre .is Eo much conflicti.r .. ~, 

it is h~rd t .o t~;ll. 

TEE \'i iTHESS: Ted.lgc b v;~u.lO. 

mean .it is .net inst:..lle:.d, Int~Rcyal is net 

rsspons:ilile fer the:: installation, just tak~ i't tc 

the end of the truck and it i.s the respcru:ibility 

of t:ha installer or the end ussr to take it fro:n 

t..'ll.s truck to its loca -:ion. 

THE COURT: Hell the. crig~~l 

ht.d a. ttention Tad Juda . l·it10 is ~ha -;;.? 

THE WITNESS.: I hs.v~ r.c id~~ 

who he;. is. 
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78. 

I believe he may be sornecna at South~rn Virginia. 

trn. SPENCER: That is correct, 

Ycur Honor. I think all counsel would stipul~u 

that Mr. Juda was · at the institution. 

THE COURT: All right, ~ just 

wa.nted to get it straightened out. 

In other words, · you are sent 

this schedule also? 

THE vliTNESS: Yes I that \•70Uld:. 

bs ~ttached just Q;.S you se~ j t. 

THE COURT: It '\·~ould ccms 

like that to yqu,ycu would get thic? 

THE i·JITNESS: I \.;culd get th.a:t 

ccmplet~ dcc~~ant. 

Tr::::: coun':' : 'I'h!.r.. you sar:d it 

cut to the vf.rious companies? 

THE WITNESS: Whe.t to rnr.nuft:.ctur ~ 

and w he. t to shi.p. 

THE COURT: It says all itsms 

on sheet 2 through 13. 't\'hen they .corns :Iru!rked A-3-A-~, 

Royal, it h~s get 2700 ~~r~ed out, -2,2 place sett~~~ 

rcund tub~ 1 sixt:.~ cush!cn,. GR-l . \'fh~:1 that go~s 

to the· fa c'=cry 1 th€1' \":ould k.T'lc·.;? 

THJ: WITNESS: Th~y \·:ould kna ... •·-

what piece of furniture b .mz.nufacture frcn t.~~t 



I 
J 

f"'!!l 

_......._, 
I 

''-.!; I 

2 

3 

4 

5 

6 

7 

8 

~:cEnU.::.~ - recross 

· CRANE • SNEAD & ASSOCIATES, INC. · 
COURT REPORTERS 

1108 EAST M A IN STREET 

RICHMOND. VIRGINIA 

PHONE 646-2801 

descrip"ticn. 

79. 

THE COURT: All =ight, gentl~~en. 

~c ycu all hava ~ny mere questions Qft£r th~ 

qu~·s ticns .by t:he Court? 

MR • . SPENCER: Yes 1 sir. 

RE-RECROSS EX:'\~U:NATION 

9 BY HR . SPENCER: 

10 Q I unc~otc.nd .InterRoya.l did net handle_ 

12 The purch~sa crder to InterRoyc l did 

13 nc-;. includ~~ ins~llaticn. 

14 

15 

16 

17 

18 

19 

.20 

21 

22 

23 

24 

TEE HITNESS: Ther~: is rnor~ 

then or:.~ typs • 

THE COURT: Hh~t. is Rubinscn, 

C.~> ycu h~: pp!-n to knv.-:? 

TirE \:ITH:CSS : P..cbinsc!'l i~ c. 

scr5;-1 s:..' you c c uldn • t unscr<'--: r it \ ·! ; th ~ n::~:.l 
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80 

tight~~ it cr looEen it. 

THE COURT: lo th~t the cne th6t 

is cut ..so a scr~~Tdriver would just turr. around .i.1 

MR. SPENCER: . It is that type 

of thing .. 

THE COURT: The crdEr you 

r~c~ivad s~id nothing about tampcr prc::fing? 

THE WIT.~ESS: Cculd I ju~t 

check that Lgain? It s&ys ple~se uoe Robinson 

harc1\tt.re if pos:zible. 

THE COURT: \·iculd that b e brnp~~ 

pr~::f? 

THE 'HITlffiSS: The-;:: \'l<.;.uld b r. 

t.h t. t, trunp~r prcc·f h r.rdwo.1:·(., and Rob ins ~r~ is a 

specific typ~ of tamp~r p~oof haraw~% ~ . 

19 BY HR. SPENCER: (Continuing) 

~ Q There ar~ othsr kinds cf t~p~r proof 
21 hs.rdwe.re7 

22 -L. Y€:s r th~.re ar~ . 

23 

24 THE COURT: Hculd ycu mind 

25 c.Eking hL-n do . th~y hs.vs trade-:. r-arnes, t-:c, in cass 
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Hci:nte.:s - r~-recross 81. 

th~y cL~n up, lik~ RubinEJn? Do the other ones 

heve trade names? 

THE HITI~ESS : I am net c.ll 

t.h~t fe..-nilia.r with the types cf tamp~r pro::;f 

hardware. 

~ffi. SPENCER: Neither am I, 

Judg&.. 

Q Ycu \\'ere askEd "t;.: lo-:.k e t I::xhi.bi t 6 and. 

c~par~~ it 1.·:ith ycur 23, ~.nd thay o..re not the1 sam~? 

A 

Q Th~;y ""V;culd only be t..,;.e SaJh~ if 6 \t::-as 

;:-.. carb~n cf 23? 

P.. Is 6 ths y~llcw ccpy? 

Q YC3. 

.. 
.c-' .. 

Q So ~t i s ~bvi~u:ly nc~ ~ cLrbc~ ccpy? 

A 

H .. ~ . SPENCER: Th~nk ycu. 

t .. , 
... ..J. ... I hc..v~ nc mor<: 

Tlli: COURT: HI. i·jc.Ent~=· , ycu 

yc..u night. ho.v2 "Co co:-:-.:. t-~~cl: . 
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R2 

MR. BARRY: Your Honor, t.l)e 

Co~onwealth and defense have agre~d to stipulat~ 

thc.t th~ w::iting on Ccrtirr'..cnwealth 's .Exhibit 6 is 

Mr. Mostsllar' s and the handwriting on Commonwealth s 

Exhibit 23 .is Hr. Mosteller's. 

THE COURT: Who · signsd this, 

Buyer? De you have evidence as to th~t? 

One has gc·t Ray Kyber and ons h~s got --

MR. BARRY: Wh~t w~s s~ipula~d 

is b.ll the \·rriting en the documz.nt. That narn~ is 

en ~s s:ign~ture line. That is o~ the line 

for n~m~ of buyer. We e--re r..ot tryir.g tc sho· .. ~ that. 

1·!.=. l·~s~.ll~r forged Kyber' s nam~. 

TiiE COURT: No, I just Vi~n·i:; 

to 1-..n:r..; that. 

M_-q_. SPENCER: Host~lh:r put. 

-:hr.~ en t..''le lin~. 

THE COURT: In oth~r wc::ds, 

gentl£m~n, the stipulaticn is t:hz;.t .Mr. Mos~ller 

HR. BARRY: Righ-t. 

I call Mr. Phillips. 
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E3. 

CARLL. PHILLIPS, a witness 

ca.lle;.d .by the Commonwe-alth, firstming duly m.;crn, testifi~s 

as fcllc:n-vs: 

DIRECT EXAMINATION 

5 BY l•m. BARRY : 

6 Q Si:, tall the Judga }Our nama and ycur 

7 cccupc;.ticn. 

8 A Carl Phillips. I an Buildings and Grc;.u:cd 

9 Sup~rintcndent at tho MGntal Hospital in Danville. 

10 Q Sir, w~ri:"l: you working .in thet positicn· 

11 Septsr.lber. through l-illy of •76 tc '77? 

12 A No, I was nos pi tal Elect.rici!Ul th·~e. 

13 Q 

14 Y~s, sir. 

15 Q 

17 th:..t ycu e:a.rc.s a\<Tare o-f during that ti.Ina period? 

18 A Yes. Th~ fur~iture w~s shipp~d in by 

1~ the truck load right afte~ WG h~d opensd. He wa.s crd~rad 

20 to -op.:::n right after the cpan houss period, .and it &ll ca.m~ 

21 in en th~- trc.ctcr trailar. 

22 Q 

23 t.ir.'.~ it \·res the..t it all cam~ in.? 

24 A No. 

25 Q NeT.·.'. this particulu- .furni tur~ the. t. ycu 
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1 ara sp&aking cf, die you have occasion ~t that particular 

2 tim9 to sae Hr. Moeteller doun ther0? 

3 A Y€s. ThQt was the first tim~ I In£t him, 

4 y ·ss . Th!:J furniture came in o~, .I beli~ve it was Roadwa.y 

5 trucks, and he came up when the t.-ucks were sitting out 

6 ~'lere. 

7 Q N~o1 can you rem~er specifically 

8 \>.·ha.~ involvE?o.L-nant, if any, .H.r. Hosteller o: his ere,.; ht.d 

9 wi'cll t..~e ins~ll~tion of th~t. furniture? 

10 They didn't have a whole let, no. 

11 Q Would ~rou tell us hC\<i long h~ '\t-7as t.ilcre:, 

12 to the rest cf ycur r~collecticn7 

13 A We.ll 1 'C.."le trucks c~me in ttnd th:; 

14 e.ssiste.nt director told us c.~l t:.u go ac-vm anc unload the;. .. 

15 

16 H-4! said he h&d t o go scmE":-where fer ~noth::.::: 

17 job . And then w~· prcc~;,;C.~d t~ unloa..d th~ trucr..s and uncrt. t.·~ 

18 th~ furni tur~ and U:.ka it. out. 

19 Q So spscific~lly when you say ws, who 

~ arG you speaking of? 

21 A The hospi~l t;U:_ff. It \o~as about 7 cf us 

23 a.ncl e.. r.::.cr~~ tiona l thGr~py ere:·.; '-.!ld rnyE~lf. 

24 Q Hc<.-7 long did th~ job ~ke ycu? 

25 A It t.cok us about 3, 3-1/2 days t-:.; u.:~L: : 2. 
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1 av~rything. 

2 Q No~t l ·.i.r . Phillips, what., if E.ny, ccnv.srs .;. - -

3 ticns hava yo~ sver had with David Mosteller concerning 

4 the samplss cf fu_~iturc laft at Danville? 

5 A Dave ask~d ma en one occasion if I 

6 would sign a lettar verifying that we had sampla furnitur~ 

7 in ths hospital, and I told him I cculdn't do it bacaus~ 

8 c.t thnt timo we didn't he.vs any furniture in the hospital. 

9 The reQ.Scn I }:nev it, I was hired as the -=l~ctrician, Uld 

10 I was sp-e-nding my tirn6 at. that tim.;; layi!lg c;ut th~ hospitt.l 

11 elec-trically lilnd I kne.\v th5.t r.Lo fuudture ~~xi~t:s::l pric= t.c 

12 t:.osc trucks corr~ng in. So I didn't sign ar.y l~ttsr. 

13 Q And you ara unaw~rre of ;s.r.y se.mpl"~s 

14 m:is ti.r~g? 

15 A 

16 Q Mr. P~illips, in ycur F~Zi~icn ~t ~~f.~ 

17 

18 ;:;.ny of th~ fu...-ni ture ne-3ded ta.u.p~r prc:.ofin;? 

19 A Hall all ths furni turs c:.mz in with 

20 ta.rnpc.= prccfing excep~ fer ~bcut 10 beds on th~ s e cond true}: 

21 h;~,d. It caus~d us a lot of pro!::>leos em ir.~t::.lla:tiun 

22 b~cc.uc ~-: \-:-';. didn't h~vs th~ tc:;ls 'tc d~ i": \;i~~. o.-~ ~-~c. bed~ 

23 

24 prccfir.g. All th:;s r~s t c.f thz chairs and te.!:-l~.s a :'"'::i sv~::yt:.i:-g 
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Did there ccma a tima, t..'lsn, 'the.t Hr. 

l~steller helpsd you tamper proof thos~ 10 beds? 

A Yes , h~ did take cG.re cf the tamper 

procfing en thosa 10 beds, or that smal.l number cf b~ds. 

Q Hew many additional pieces of furniture 

wa.s in that entire lead that came in? Can you give m~ a suffi 

total, from ycur recoll~cticn? 

A Well let's sez. It's twc beds p~r r~om. 

9 I think ws got 9 6 beds and th~re was about 10 the. t diC.n 't 

10 h~ve Jt . 

11 Q Did any ether iteros b~sids3 b~ds ccrns 

12 in? 

13 A Oh yes, tnbles and ch~irs, ~:o seat~~ ~tid 

14· thr~e seat.ar~, and kitchen tables, kitchen ch z.:. ir.s, t he cff:.c :-: 

15 fu=nitu= .;: , filing c"-.binets, desks, evE=yt..~ing. Eve:ryt:hing h.:.d 

16 it but thcsa beds. 

17 Q Did thsre com~ a t~~~ ,zi=, ~~a~ yc~ 

18 sign~d any letter!l concerning thiE tarnp~r prc.::fing c.nd· ~ny 

19 tampe r prc-cfing of the furnitur~? 

20 A All right~ aft~r all ~~e fu=niturz hed 

21 be~n delivered and we w~s cp~n, \ ·1£ h~d p;ti8nts, Dnv~ c~mc: 

~ 
22 bQ.ck ~::.d w~r.t~d Wc:slsy and myself tc sig!l n h:t.t:::r v~rifyins-

23 that h::: hc.c tamper proofed tl:~se b~ds. A.'ld t·:-3~ li::y '"-I:d I 

24 

25 Q Lst me she-..: ycu Cc~.~nw.f c..lt.h 's E:d:ibi':: 24 
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and t~ll re~ if ycu have ~var seen this l~tt~ before. 

P. Yes. I C!id::::. 't rerr.ember this '\-lhen tiw. 

St-. ts. PclicQ came d~'\':n. It tcok 5 \o7hile tc remerr.bar it. 

v~c w~rG sup:r-oscd tc havz h2.d tccls c;.~d extra hcrdw'-Xe als:;;, 

and like I sc:.id, Dava cam~ back <::.fter everyt."ling was ther e. . 

I would cnly cosign it with th~ purchasing agent so he 

could varify the fact that we had not gotten anything and 

thct h~ had get t~is s~uff fer these cxtrs b6ds or ~Y.tr~ 

Q Y~u unde:::rs~r.d t.hat., tilG:l1, to be 

ccnc~rning th~ t~n beds? 

Q 

Q 

Y~s: th~ w=.y l~e~ ~xplain;:;d it to m2 . 

... ... _., 
~· ·- ._ I 

C' . ..... ...,....,._. 

cff~rs -t.'1is as CcrnruOO\-l~a.lth's Exhibit 24. 

E .. ~. B;.F.i:Y: Th~:~k you, Lr. 

?hillips. 
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CROS 5-EXA!-1IN~ .. TION 

BY HR. SPENCER: 

Q ¥~. Phillips , y ou started to say, Ntha 

way We.s expl~ined .it. to me"? 

A Well, Wesley was the purchasing ag~~t. 

Sec, I wouldn't sign. ~nything for Dave after the question of 

t..~e da-rnonstrator furniture. I k.."lf.M that th~ tan b~.ds --

Q If ycu \'lill just ~isten 

A I beg your pardon? 

Q If you will just listen ~~d answer 

my gu~stic~. 

A Ok.sy. 

THE COUP.T: I thin}~ h •:. he..s f' 

..... ; g'h ""+-r-- r.- .. - ..... 1 ::-.;,._ h.; " 
~-- ·-- ~· '"-...-~l."""' ---·- __ ;::;. 1-:r. Spe.!lC~!:'. 

You rnay cor.tinus. 

!·!?.. • S PEI-~CER : ~!J ~ 11 I ' rn sur.:. h r:: 

dces, Judge , but I h~ve tc ~sk t...~c gue~ticn, first. 

THE COURT: All right, gc 

r~ght t:.lcnc;;. 

~Y-?lain th~t l~ttcr tc you, did h e ? 
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And as a matter of fact, didn't ths 

3 lctt~r coma from Hr. t-ic Intyre? 

4 A No. Dave was standing there. 

5 Q Do you know where it came frcm? 

6 A No, I don ··t know where the letter ce.m~ 

7 frcm. Dave was standi.ng there when w~ signed the letter, 

8 t..~cugh. 

9 Q But you dcn't Kr.ow where~~. Sc~rce 

10 got it.? 

11 A No. 

12 Q Nv'"\4 you \iere asked about the tamper 

13 prc:;fing, and you said that P.VE".rything \'las tamper prccfed 

14 exc~pt for ab~ut 10 beds? 

15 Right. 

16 Q fl..re you sure of t..h~ nurrbsx? 

17 A No. 

18 Q Could it have b€~n as f~~ as 5? 

19 A sure. 

20 Q And you s~y it was about 10? 

21 A Yes, a.s bc>.st I r~m~::tbcu-. 

22 Q It could hav~ b~~n 15? 

23 A NCJ, it w~s th{! ncs€ cf ~c true!~ of th<"~ 

~ last load. Tho beds w~s right in tha nose cf tha truck. 

Q But all t~e r~st cf it was tampz= procf~~? 
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All the other beds? 

89. 

Yes, the .beds and the other furniturE-. 

New if there were only about 10 th~t 

5 weren't tamper proofed, let's, for purp~ses of discussion, 

6 assum~ that all of ths b~ds were ordered with the tamper 

7 proof hardware. Then 10 of them didn't have 1 t, -is that 

8 whatJCU are saying? 

9 A Right. 

10 Q And no one .kne.-1 hC\'1 n1s.ny bsds \t:ou.lC:. t.:r 

11 \o1culd no: hs.va t.~~ tampa- proof hardware \L"ltil they ge-t 

12 there and you were ins ta.lli.ng them? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I den~ understand you. 

HI\.. BARRY~ Th.:; r~ason bG 

doe.sn 1 t unds.rs ts.nd i~ b€ca.use th;.. t cf. lls fc:r "-

ccnclusicil that he c~n't ro~ke. 

THE COURT: Well .I think, frcm 

th~ evida.nce, no one wculd kna"' what \vas i.-. ~'1~ 

t=uck until thsy ·opened th·~ boxes. 

Q 

w~s tha~ ~11 the beds b€ t~mpzr prccfa~? 

Right. 

Q Was this ycur only QCp~icncc \~.:..~ receivir-... g 
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1 a large delivery of furzli ture as an ewployee of the State? 

2 A Uh huh. 

3 Q The entire £acility wes furnished, was 

4 it net:? 

5 A Right. 

6 Q And you spoke of everything having 

7 tamper proof hardware? 

8 A Right. 

9 Q Actually, a subs~ntial amount of t."le 

10 furnitur-.~ that \'rsnt. into the. building didn't even corns 

11 from InterRoyal, did it? 

12 A About ha.lf cf it., I think, cam~ fror.t 

13 IntcrRO'.fal. 

14 Q so you are tolling us, then, th~t even 

15 thr: he:.lf th<:.t ciicin ' t coma from In-::~Rcyc..l, all thc..t. h;;.d 

16 Rcb~nso~ tamper proof hardwere c~ it? 

17 A All right, tf,e ether h~lf of th~ furnitur~ 

18 \·Tas assembled by the manufz.ctursr. Thc:.:t cams in ass~rnbled, 

19 so I didn't have: any dealings with th& ether furr.itur~ . 

W I cnly had dealings with th~ IntsrRoyal furnitur~. 

21 Q Did you p=scnally h~ve d e.c.lings \·Jith 

22 2~ch cf the piec~s that ce~e in? 

23 A I counted the l::oxl:s and sign~.d t..~e. 

24 r~ceiving slips, yes. 

25 Q \·fuc c.ctua.lly e.sse:r.JJled it and took it up 
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1 and put it in tha rooms? 

2 A Myself, I wc..s in on soms cf the ass~..mblinc 

3 and I helped h~ul ~ lot of it tc the rooms. 

4 Q But you can't tell us who else was dcing 

5 it, bect\use you were dc;ing your work lind ether people were 

6 worr..ing? 

7 A ~ dcn't know what you're asking. 

8 Q You can't tel~ us who took tha furnitur£': 

9 ~o a p~rt~cular rccm? 

10 A Oh, we gave them a list of every rccm 

11 C.l"ld t.-,•hz:ra th~ furn.iture w~s supposed to go ourselves. 

12 Q All right, you wer~ ask&d about Hr. 

13 HcsU.ller 5.r.d you say that he was there wh~n t.h<= Roadway 

14 

15 

16 t...~~- Ro~dwt.y truck ca~ o~ not. I was scm-<:!'..Yher r:; e.ls~ in th€ 

17 hospit.E..l when t.ht? truck c~-ae in, and th~: Assistant Director 

18 call~d us t.o com·~ up a.nd de the Work. 

19 

20 'rHE COURT: Whc is we? 

21 

22 Q And you say ycu thiLk h e m~y have. stayed 

24 

25 THE COUR'I': EXCUS€ m<:.. Hho is ~·~ · 
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You said,"the Assistant Director called us tc come 

up there" .. 

THE WITNESS: Well the 

maintenance .crew had alread_y bee:nhired at that timB- . 

THE COURT: Who? 

THE WITNESS: . The maintenance 

crew. None of the adxr.inistrative staff had hir~d. 

The ·maintenance crev1 and th~ R. T. staff were in the. -:. 

hospital setting up the ·ve..ri.ous jobs .. 

THE COURT,: So when you &re 

referring to we, w~ are stc.te employens? 

THE W'ITNESS: Right. We were. · 

all Stat~ employees. 

Q You were net p~.!.d by IntcrRoyr~l tc inste.ll 

A No, no. I had never heard of ·thsm until 

18 t.h~.:t time. 

19 Q And specifically, you all were c~lled 

20 by the Assistant. birector? ·. 

21 A Right. 

22 Q And h~ told ycu ~o do something? 

23 A 'Ne;ll ha told us tc unlcad the.. fu=niture, 

24 t.aks it cut -of t...i'te cardboard, check it in and put it. in · th~. 
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But Hr. Mosteller never told you all wh'-t 

No. 

And the question that I asked just a 

5 moment ago, you said you met N.r. Mosteller at the..t time. 

6 Ycu think he may have stay·ed there a day? 

7 A Yes. It was quite a lot of confusion. 

8 He; had trucks .sitting thEre waiting. H~ introduced hissslL .. 

9 as the InterRoyal represe:1tat.ive, as best :I .re:me:mbP.r. 

10 We got started and he told us he had to go on to a.nct..l-}er 

11 job and he would be hack later, which he did. 

12 Q And at this time you were: the el£ctrici~-: 't 

13 A Right. 

14 Q Wera t.~ere various things t.ha.t had to b~ 

15 dona by a.."1 ~lect=icis.n during the time tJu:.t this fu=niture 

16 w~s be.ing put in the rccms? Were you engoge.d fr~m t.;mc;: tc 

17 tims doing the wo=k of an electrician? 

18 A No. The Assist:E..nt Directcr, ha m5.d<;. it 

19 prati:y plain to get up there and unload those trucks • 

20 

21 

22 

23 

24 

25 

Q The Assistant Director did? 

A Yes. We had no choice. 

HR . SPENCER: I hevz r.::;, c-=.h~= 

humarcus qu~sticns. 
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REDIRECT EXAMINATION 

BY HR. BARRY: 

Q !·lr. Phillips 1 would it be fair to say 

t..l-}~t sven the five to ten beds that needed tamper proofing 1 

you did that work also? 

A I can't hear you. 

Q The 5 to 10 additicnal beds that needea 

t?.4-nper prcofL"lg, who did the work O!l th~t? 

A DllVS brought the hardware and \\•e. put 

it en the beds. The beds ca.me in partially installed. It 

folds up. It'3 a couch in ths dc.ytiine E.nd u bed at night. 

13 ThQ tanp~ proof hardware, the piano typs edges that held 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

it en, wa put thcs~ in. 

THE COURT: In ether \·lo:::-ds 

State ~ploye~s did ull cf the install~ticn of 

the InterRoyal --

THE WITNESS: Yes, sir, I'd 

say we did 90, 95% of it, yEs . 

THE COURT: \'lhc did th~ other 

5 fl? ... . . 

THE HITHESS : Hell th~re was 

Q. lit'tla man up-- there on and cff 2 or 3 timer: . I 

can • t re..Tfl~:...rnber . his n~roa . But he: had his sen \.;ith hin 
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and they helped to start with. They lef~ and they 

ce.me back. They was in and out several times 

during the whole process. Everything w~s in huge 

pasteboard boxes. It was :really a p~in . And ~le 

hed to take it out of the pasteboard and put it 

back together. 

THE COURT: To your know ledges 

t..~ere were no sample .items on the proj®ct? 

THE wrn~ESS: No, there was 

no other furnitur¢) .in th~ hospital c.t all. 

THE COURT: Did you get eny c£ 

tha furniture t..~~t was alr~dy set up? 

TIE WITNESS : I beg your pard:;r.? 

THE COURT: t·:as e.r.y cf the-: furr.~. 

turs frc= I:atarRcyi:.l alrE:!idy s tzt up like. a srunpl!: 

\·.'culd ba, I assumE" , or did you heve to a!:.sF;ililt. :.. ~ 

all? 

THE WITNESS: w~ had to· put 

It came in p~rtially assembled ~nd partially 

disassembled, ~nd w~ had tc put it togetha= tc 

put it in ths rooms • 

THE COURT : P._ll cf it \::as in 

c ardboard box~s? 

TP...E. HITI-1ESS: Right. It ce..m~ 

in in huge cardbo~rd box-~s. 
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THE COURT: Th~nk you. 

9 6. 

MR. BARRY: Thank you, sir. 

5 RECROSS-EXAMINATION 

6 BY HR. SPENCER: 

7 Q If wG could go b~ck just fer one minuta, 

8 I want to see if you can identify the ~ittle man. 

9 

10 HR . SPENCER: I am going to 

11 ask the bailiff to bring a man .in, and :r want 

12 you tu leek at him. D.on' t s pe&.k, just lock at. th:l 

13 ma~ if you will. 

14 NOTE: At this point .a man 

15 is br.cught into the ccartrcon. 

16 

17 Q D-:> you sea that man? 

18 A Yes, sir. 

19 

20 ~m. SPENCER: Go outside, sir. 

21 NOTE: Jl.t this pcint the gentler:-

22 man leaves the ccurtrccm. 

23 

24 Q Is the. t the li tJ-le m=.n whc wa.s up tb::;:;:~ 

25 2 cr 3 'tio~s \d th his sen? 
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A Yes. 

THE COURT: All right, you 

may step dct~n. 

MR. SPENCER: Your Honer, 

please, I would like the record to show th~t that 

is Mr. Mcintyre .frcm Royal Installations. 

MR. BARRY: ·Objscticn. Th~t 

is Hr. Mcintyre, pariod. 

THE COURT: All right, he will 

b2 a witness. We \vill find cut. 

C~n this gentle.u"'Lan, Hr. Phillips 

go back to Danville? 

HR. BARRY: Yes, sir, he: m~.y. 

TEE COURT : Sir , ycu mt-.y b~ 

excussd and go back if ycu so d~sire, o= st=:.y ir.. t_~~-

courtroom, ~ith2r ens . 

WITNESS STOOD ASIDE. 

~L~. BARRY: ~~ . Scarce . 
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9 8. 

J. HESLEY SCJl..RCE 1 a witness 

call~d by the Ccmmonwoalth 1 first ba!ng duly swcrn1 testifies 

as fcllc:;·:s: 

DIRECT EXAMINATION 

BY l•ffi. BARRY: 

Q .t-1r • Scarce 1 hc-;·1 z:;.rr: you today? 

A Fin~, the:.nk ycu. 

Q Would you t~ll the Ccu=t~ur full nams 

10 and cccup!'~otion? 

11 A 

12 Purch!:sing Agent fer Southern Virginia .H~U..l He5.lt.~ Inst!:':.ut~ 

13 in D~nvilla, a S~ate ag~~cy. 

14 Q N0\•7 Hr. Scarce, d!d ycu h~vo ccc·~~icn · 

15 . --· 4•• thn sarr.~ ca~city fro~ Sept~~~~r cf 1976 

16 ~c.; n~y 1977? 

17 A Yos. 

18 Q Did ycu hav6 occasion c~ ~~t p~rticular 

19 tir;,~ to roce.ivs some furni turs frcm InterRoyal Ccmpan).'7 

20 

21 

22 

24 

A Yes. 

Q Ncu directing ycur e. tt~-nt.!.cr. t~ the.~ 

thc~ · particul~r ccc~sion? Wh~t was thG order ~11 ~b~u~? 

c~~ ycu b~ m~=e sp~cific? 
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go 

Certainly. Did there come e. tima tha~ 

sorr.~ furr..iture ·a.rriv•!d that he-d been ordered by your 

institution through Ginns Southern and InterRoyal? 

A Yt:s. 

Q Would you ·spscifically tell the Court 

whe.t, if anything 1 was .in that order? Can you remember? 

A v7ell at the.t tima we vere equipping e. 

n:;w facili-ty a.:!d all of th~ furniture that c\UUa .in ct.ntt-~ 

~~der my sup~isi~n and was checked and pl~ced as tc its 

d-=sign.at.ed a.rea. of use. And what you ~r;;; ·sp~g,king cf 1 I 

suppcs6 1 is part cf that furniture? 

Q Thet 1 s right. You then have no per.s~r.~l 

knc-,.;ladge. cf the. ext.ct items thu.t you ordsred throu;h t.hi.s: 

pnrticul~r ccrnp~ny? 

A Nc. Without seeing the crder th~,t. you 

2.r~ rcfc.rrinc; t(.: , I ,.,.culdn 1 t. say th~t. 

Q All ri9ht, l~t's ccntinus, tha~. Did 

18 ycu hevs cccQsicn to sp2ak with a David Mosteller conce~ning 

19 t_l).e: furniture that cam~ in on this . load? 

20 

21 

22 

23 

24 

A You £re talking about a load of furni~ur~, 

a nd I c..m not cri~nt.~d e.~ tc Hhtt.t lcZ?..d c:f furniture you arc: 

Q I und~rEtar:Ci. L~?t 1 s stE:.::-t frcm th~Z. be..ck 

D~.d ye>u have occasicn, while w;;rkins r. t :. 
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the southern l1ental Health Institut-?: , to nign certain docu-

ments acknowledging that InterRoyal furniture th~t had 

arrived had be~n tamper proofed and installed per ths ord~= 

t..; :i t.h th~ Ginns Southern? And I ~ r~ferring to Commcnwc::~lth • s 

Exhibit 25 fer identification. 

A Yes, there is a statement certifying that 

the e-quipmen-t "1.-Tas as specified. 

Q Now how de you k:r.~'l that? 

H .. ~ . SP.E.:NCER: E;~cuoe mz . Is 

t.~is 25 c:.- 2 6? 

~~. Bh RRY: It should b~ 25. 

Q HO'..r w~..r c:. .)OU E..blE- to fill c u t s uch e. 

document? 

Because: i t w~.n checksd to s c :: \.:.'1~':.:. ~ -· .1-.c..d 

17 the t a r:tper prcvf h~rdwa.rc mc!'Atione d in it . 

18 Q Who did the checking? 

19 A cc.rl Phillips a.nd I both checksd it .. 

20 Q So to thG best of your s~tisfcction, tha J, 

21 all ~~~ furn~ture h~d b~sn cc~ple~ly ~mp~r prccfs d, i e 

22 th~t ccrrs ct? 

23 Yes . 

24 Q 

25 
~ny sampl~s l~£t i:hca instit1.:tior.? 
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There were no samples. 

HmY are you aware of that? 

101. 

BecausE eve-~ item was check~d, i~ 

4 per item p~= shipping ticket .:and per ord~ copy. 

5 Q Did you have occasion --

6 A And there were no mismatches. 

7 Q No rnisma tches? The building was empty 

8 prior to the £urniture arriving? 

9 A Tha.t is right. 

10 Q And did you ever. have occa.sicn tc sp~k -

11 b-..1 Hr. Hoatall~:: .about the samples? 

12 

13 

A 

Q 

There ware no samples msntion~d tc rrt:;.. 

Did there come a tiroz, sir I thu.t ycu 

14 sign~d. another lct~r concerning completion that you s~r.t tc 

15 th~. Commonwc~l~~? 

16 A Ye-s. 

17 Q No;-; specif.icE:..lly, why did ycu z:. gr:.in fill 

18 out -:his letter? 

19 A Mr. Kyber, who was with Ginn S out.hern, 

~ call~d and ~sk8d rna would I givo him a certif~cate stating 

21 t..'l1at th~ order was ccmple:rta so that he could make clailn fer 

22 P~Ytr.~nt cf tha bill 1 th t:. invoic~. 

23 Q i~ c ;.; that is Comrnonw<::..alth 's EY~ibit 6 

24 you £:..r~ spc:..k.ing .. .cf?. . 

\·~he gE..v;:; ycu Commcnwe~l t..'1' s . Exhi.b.it -l"~(.J. 25?. 
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A The 25 you are speaking of w~s not put 

c:1 z;; piece of letterhead sta.tionery. Tt .. ~t's the only differ(4~c 

h the twc o=-ders .• 

Q ~-~ho prepared Com!!lonwe~ 1 t.'1' s EY.hib i J; No • 2 5 

A You are asking me to remember something 

way ba.ck. 

Q I understand. Just as long as you 

rernambo.r. 

A I'm not certAin. 

Q But that .is your signature? 

A Yes. 

HR. BJ>._RRY: Thank ycu, sir. 

I hev~ no further questions~ 

THE COURT: Do ycu \·lant 't-':f 

introduce. that? 

HR. .BJl.P..?.Y: Y?-s, sir, Cc!TI.rncn-

w~lt:h 's Exhibits 25 end 26. 

NOTE: At ~'1is point ~~~ ~bova 

referred to letters ara marked ~~d fil~~ as 

ConuncLw~c.. lth 's Exhibits 25 and 26. 

l·iR . SPENCC:R: i-l .;. hav~~ n.~ 

THE COURT: All right, s~r. 

Y~u m.;.t.y st·sp dC".·m.. Th~nk. you. 

i\IT~~SS STCOD ASIDE 
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103. 

z..m. BARRY: Your Ho:1or, the 

next logic~l witness · .in this sequence of events 

for the COmr::lOUWaalth is Mr. Art Zimm~ly. Th~ 

Commcnwe~lth .and defense have reached stipulati9n 

of l:.ct, .bec&use he is snowbound in Virginia Beach, 

the. t if he wera present here in court, he would 

tell ycu that his name is Art Zimma=ly, th~t. h~ 

runs the comp~ny of Dndson Enterprises, Incorpcr~tt"-:, 

and that he .is a genaral buildL"lg contractor. 

He wculd stat~ th~t he received $5,000 fr~ Ginns, 

in Richr..cnd for tampsr procfing furniture on a 

st.at.e job ir. D~vills.. He would t~st.ify that h~ 

h a s n ra·vc.r be~ to Danville a.nd he doss::1 't kncv1 

sp~:c if icelly \'lh~ ~ wc..s dor.c:. Ha \'I as t.uld by Dr.. vid 

t.he.. t h e: , D~ve 1·1ost~llsr, \frculd hc.ndle everything. 

H~ rec~ived $1,000 frcm the job, cr excuse m~, 

he receivsd $5,000 fer the job. From thQt, $1,000 

\tl~f> reuinsd by him, $2,000 was trr~nsf~rrc<d to 

Jl.rti::.e-'1 Incorporated for Host&ll~r's e. ccounts re:-

rcquas t fc= NoEte lle=. 

Si~ply t~ finish ths Etipul~tion cf fac~, 
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104. 

we would say that the bil~ings 6-nd t,;,e payments 

which ere Commonwealth 1 s Exhibits were made at the 

direction of David Mosteller. 

The Commonwealth \'~ould call Char lss 

Bryant. 

CHARLES D. BRYANT, a witness· 

c~lled by the Commonwealth, first b~ing duly sworn, 

tsstifi~s as follows: 

CIRLCT E~~NATION 

BY HR. :SARRY: . 

Q Sir, your no.~G aud occupation , fc= t~e 

r~cc·rd? 

A t-1y nams is Charl~s D. Bryant, B-R-Y-A-1,~ -:-

I am e special agent with the Bureau of Criminal Investig~-

ticn, D~partm.=nt of St!.:t~ .·Police. 

Q Sir, have you bean previ~usly qualifisd 

in t.l-) ~ cc::urts i n this Commonwealth c.s e..n accounting expert? 

A Yes, sir. 

Q Spscific~lly this court? 

A Nc, sir. I dc~·t r~call the court, bu~ 

on;:: in t.:ht. t.:l.C. City . .Hall · some ·ye;.rs ago. 
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All right., thza:1k ycu, sir. 

Yes, sir. 

Was that &t his request? 

lOS 

Yss, sir. 1-tr_. l·l(.;st·til~r c~ll::d r.\~ c!l 

and p:-:-:tty much invi tad hims~J.£ t.o s c !! mz 1 ~d I uc.s 

Q 

A Y~s, sir. 

Q 

17 inv~c tig~tic.:: l:!L cr about lmgus-;:. 17, 19 7 8 , a_'")d en c.zr c.bout 

18 August 31, 197 8 Hr. N~.;st-2-llc.r uxd I rn~t ::..t rr.y offic~ 

19 Divisiv~ I en Route 1 north cf Ricru.,ond. 

20 

21 

22 

23 

24 

25 

Q N0\'1 sir, did yuu hu. vc ccci:..s icn E. t the. t 

tirr.?. t~ ad viE ;::. r-_:.r.. cf c :-. rta.in ccns"tit.ut.ion~l rights? 

Y <~5, ~ir, I did . 

Sp~'cificc-.lly -v:hz-.t forr.tr.. -: did ycu us s ? 

A H·~ll I - hr..v~ : rr:y badg~: ces <;: c..nd id~ntif ic c.. -
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1-ill.. SPENCER: v;·c will stipulate:. 

prcpsr \'ltt~rnings, Ycur Honor. 

.TEE COURT : ;~11 right, h ei we.s 

prcper ly l!1dvised of his rights Ul'lde.r l·1irs.ndc. vs • 

Arizona, and he voluntarily w~ived those rights? 

THE \\fiTNESS: Yes, sir. 

Q Did he makE- a s tA 'te..'"nrul't? 

c. n.urnb~~ cf s tr.. ta1n~nt.s. 

Q P~rhups ws h~d just-- ~~ ~11 fairn~ss, 

\·;c.·uld ye~D pl~~s~ t.al1 the Court what , if cnyt.hing , ct ;.11 

A 

c-.:r.:.c1 I b-:=- liuv~ th~ rnorr.ent you ~rt: ccnc.:rn~d. \':ri 'th th~ 

17 D~nvill~ jcb? 

18 

19 D~nvill~. 

Q 

" .n 

That's right, just his r3~kE cc~cerning 

Relating to th~~ Danville job, ha indica t ee 20 

21 th.;.t. t J-.. c.-t. p~rtio~ cf t.l-}8 jo!:> r e lc;.ting t~ ~mp~ pro-ofing, 

22 

23 

24 

25 
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.1 such ~s the $5,000 payms~t fer tamper proofing. 

2 Wi~~ regard to samples, r.a indicat~d 

3 that he had inform~d venders th&t his ch~gas or his pric~3 

4 might contain it£ms fer samples. 

5 And with regC~.rd to installation, he 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

indicated that fer ths most part, Mr. Bcb Mcintyr~ had 

rend~rad the duties relating tc ins~llation charges. 

Q New Inve s t igatcr Bryant wh&t, if e..ny, 

expl~nat.ion did h~ give you fer the tar.lper proofing den.::. 

A I ask&d hi~ sp~cifically ~~out that. 

I h a d just. comrr.~nc.;d t'!is invt:st.i.gat.ion 5. cotipl~ cf \'"1~eks 

ec.rlia.r 1 E.nd in my travels, I had dcvalop~d thr'=ugh Gin~s 

~nd -- w~ll p~:-.rhz::.ps n:..t 't.'"lrough G.tnns 1 but c.s a rasult cf 

~-iR. SPEHCER : N~·.-; I cbj~ct 

t.".J \olhE.t w;.s r e asont.bly clear to h;m bc:ce.us~ tha't 

is ~ co~clusion he rea ched from the paperwork 

he r e viewed. 

HR. BARRY: I concur. I Hill 

Q Xcs~.-llu· sc.y his invclveresnt . 
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1 with the: U:...mpcr proofing was? 

2 I e:.sk:?d ltr. Hostellor spacific~lly a.b:2ut 

3 th~ U>.mp~r proofing chcrrge ir. Dr.nville, a.nd he indica t3d 

4 the.'t t.~~t. L"'lvolvad both h2 l:.nd Ecb J.lcintyre t?.king :.lurr.inu.'":: 

5 pu-:ty and sprending it, and he held up a finger, spreading 

6 it through the slct on a scraw sc that the matsrial would 

7 e.limine. ~e the slot in tha sc:-~\'1. 

8 Q Nc''' e.t this pilrticular ti.-n~ , w~s that 

9 pr~:~ty much the. ond of the conversation concerning Danvill€.? 

10 A BQsLd en ny be3t r~ccll~cticn, ~ beli~v~ 

11 ;.:... _.,. we::.s .. 

12 Q \-:e.:ll let. m:;. a:;k:y:·u, Hr. Bry~nt, in ycur. 

13 inv~stj.ge:.tior..s l!S they continue-d, did ycu e v t?-r hev& occaf::io:'l 

14 

15 

16 

b g:.; t:c; De.r.vill~:? 

... 
r.. 

Q 

Y~s, ~ir, : did . 

Did you ever huvo occc.sicn. to s~e er.y 

17 scr~\15 "-' i 'c.h Q.lwrinur;-, putty in th.~;:;.? 

18 No, sir. I lccke.d in Danville at. ~~.:1y, 

19 m!lny i t~rr..s ma.nufacturE:d by t.h~ .InterRcyQ.l Co=pcrz:. tion. 1-!os~ 

20 cf th~t in~t:.tu~icn, I ·.baliev~, tha furnishings "'ere provide= 

21 by In·::.EIRcyc.l. And I purposE:ly looked at dozens a.r~d hundr~cs 

23 putty :!_;~ t'ls: slots of the scr~ .. ~s or z;.ny indica.tic-n th:;. t 

24 

dzvic;;: and scraped it ou-t, . that typ~ thin·3 . - . 
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109 

Doas your knowledge dicta~~ that yo u 

knv.·1 wha t a t~.~p~r procf screw is? 

Yes, sir. I den' t have on~ "lith me, 

but I bt.liev~ I can iden-tify a Ulmps.r prc ::.f ncre\:l.. 'I·here &r-2! 

several designs, but essentially it ·is one that a conventicn~l 

scrSttrdriver \Till net reverse the screw out of the product it 

is put inter. 

Q D~d you have occasicn to se~ any of 

9 t..h~.::;e on the furniture in Danville?· 

10 A Y~s, sir, dcJzens B-"'l.d hunC.redo, p~rhli.ps 

11 tt.~.ousa.nos • 

12 Q Hr. Bry Ul t, I would lika tc s harJl ycu a 

13 ch~t, i f I cculd. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Co~~cnw~l~~ at this p~ticular ti~~ would ~sk 

lnv~stigat.or Brye.nt t.c id~ntify n c hart that hs-

had pra~red undsr his dire ction as an ecccuntir.g 

e xp ert, sho\·Ting exactly what the breakdown cf the 

li.d wt;.s . to. the ._par.ties_,_ in._che..rt form. 

THE COURT : I hav e. no cbj ect.ic::, 

i f n~bc~y els ~ does. 

HR . SPENC:i:R : I de , Your Hcnc=. 

I t is nc·::hing more than. a stet~.ment ·of the tote.l 

o f the bid, th~ total c f th~ arn::nL."'lt _the t we nt. t c 
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Inta rRoyel. 

THE COURT: It is r~ther 

difficult for rr.!\ to rule en something I can't s e;~ .• 

l·J.R. SPENCER: I don • t mind the: 

Court seeing it, but it is net admissible. It is 

nothing in the wcr ld but ·takL'lg the f igur~s 

alre ady in evidEnce and arriving at a conclusicn. 

TliE COURT: It is lik~ ruling 

on t~stimony yo u don't hear. iJ 

~~ . SPENCER : Sir? 

TliE COURT : It i s lik~ ruling 

HR . BARP.Y : This is th~ cht...rt-. 

( E=.ldi.ng up c t.e.r t } 

?liE COURIJ : l·?hc.. -:-. is it s uppc2 i. ..:. 

IlP. . Bl'J:.RY : W~ll the. significr.r1 c~ 

of this pa rticulu- chsrt is that this would shcM 

mere gra phically, tc unde rstand that this is hew 

much Int.erRoy~l - got, . this is hem much ths vendors 

go t ~nd thiD i~ v-rhc.t the. def~ndant got. . 

TH:C: COURT : I thLl.k h E.: c~n 

tc::·s t.ify to the. t. . I m~n I gc t~ other p l a c e E 

b !?'3idss Shon~ys .-· I den' t ne:~d to h a v.-a - a picturfo~ 

cf ·c. h amburger.-
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!-1R. BARRY: All = igh t., if I 

can 't us r. rr.y chart, I den' t ha vs ~ny ct."ler 

questions_. 

CROSS-EXMHHATION 

7 BY HR. SPENCER: 

8 Q \·;h~:l was it thatpu w~n·;; to Danville? 

9 A I don't hav~ that date, sir. I could 

10 r:-:.!'.k~- ref5:remc~ 't.~· m~· r 6:cc=ds, which is a.t Nr • .B~ry 's tabl~, 

11 .and ~sU..blisb th(!.t. 

12 Q Wsll would you dQ th~t, then? 

13 I prssurr,~ it \·iaG \·N.;.y after August 31? You might start \'lith 

14 th2.. t. 

15 A I b e lie v e sc, sir. 

16 (R~fcr=~ng 0c r~por~) Sir, I bcliev~ 

17 my first. trip t:J D£-.r.v!.llc t.o 'th~t il:.Stitut.:.vr-~ ..... ·a:; en cr 

18 abcu~ October 17, 19 7 8. 

19 Q And is the.t ths time that. ycu went 

20 arou..'ld i41c:l locked E.t t..~e dczens, maybe hundreds, par haps 

21 t:.houscmcD cf zcr~\'/ S, or wa.G t."le. t so~ ether ti~e? 

22 A I bslieva I \·l~S t:he..r~ mer~ than once , 

23 bu·~ I w.zne: and ~xar.d.nsd tho;; furniture at th~t ti.I:l<::, also, 

24 and , .. r~ulci hav.c. s.u~o~~t:icL:o.lly -- I would have ber::n ccncur: ~r! 

25 about hu·v: i 'i; w~s Ir.4:.nufa.ctured E.nd I wculd have be~!'l conccrne.d 
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about 

Q That's all I have ~sked you. 

A Yes, sir. 

z.'...R. SPENCER: Thank you, Mr. 

Bryant. 

THE COURT: All right, Mr. 

Bry~nt, you me:y stGp dcwn, sir. 

WITNESS STOOD AS IDE • 

HH.. BARRY: Your Honer, thE 

final Ccr.unon\'l~al th 1 s evidence 'l.d.ll bE> a s tipula. t!.cn 

of f~ct. rEached by the Commonw~:.lt..~ and the 

d2f~re~.: in <::hc. t ~ bill was r~ceiv~d by th~ 

Ccmptroller 1 s Office in tho ~mount of $60,532.59 

from GL~ns Southern, e..nd thc.t this bill WQ.S rr~rk€ d 

for process, and the.t the Burser 1 s Of fica here in 

the City of Richmond, North of the James River, 

paid this bill in a check form, $60,532.59, to Ginn~ 

Southern ~rganization. 

!!R. SPENC.t:R : ~·7c stipula t s 

~~·;:, Ycuc Honor. 

THE COURT: The Commonwsal th 

rasts? 
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113. 

~m. SPENCER: Judg2, we have 

t:. mc;ticn. Do you Wi;lnt. tc start en it o= de you 

wc:.nt to g~ to l~"'lch? I den •-::. kn~w \\'h:::.t the 

Court's pr~ctice is. 

THE COURT: I h~va got a 2:00 

c'clock c~se, so .if ycu want tc go c:n ~lith your · 

m~ticn, it will be all right withr.c b~cause I have 

gc'L t.~c..t. scntz:ncir~g z:-.t. 2:00 o'clock. 

HR. SPENCER: If Ycur Hcncr 

pl~a~c, ~t ~in tima, ou behclf uf t~~ dsfendant, 

I wvuld nov~ tu strike. th~ Cornmonw~l th 's evidsnc€ 

Virgini~ put ou~, anu firs~ of ~11 the evidenc~ is 

th~t scmson~ ~t ~~e hospi~l gen~r~t~d a requeDt 

for a requisit.ic~, c..nd ..if you \dll cxc.min~ thE..t, 

ycu will s :s~·- 1 Yc.;.ur Honor, t:.h~t it is vr::_~y stongly 

~n int~r~~l dccum=~t, which ifi 27, 

rr.&a~ U?. If ycu rec~ll th~ t~.stk.cn~· frc::n 1-:.r. Irving 
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Brooks, th~y had this in~rnal docume11t mad~ up, 

which show~d a ~arge numbsr of peopl~ to b~ 

solicited fer bids. And they are ell checked 

I den 1 t know, .for purposes of the dc..cument, I 

suppos~ we can assume that ~~ey were sclicitsd. 

That would ba 2. 

THE COURT: I am totally 

familit:..r \·1ith that. I want. to see the e.cccmpe.:lyi.."'lc; 

eY..hibits with th~ checks~ 

MR. SPEHCI:R: "The S tt. to · thc..-'1 

he.d pr~pe..red a. proposa.l to .re~ive bid!>, and this 

\-las distributtd to all or somG of these;: furniturr. 

suppliers. You thEn corns to the recf.pitule.ticn 

she~t, which !ndicatcs the::. bids \'lir.rC rece:ivc:d 

frcic 6 E>ourc~, ~nd tha.t Gi."'lns South~rn w~s th!=' 

lt::\·: bidch::r. ?he S~te then aw;.rdcd th::: ccmtr~ct, 

for $60,500 t.~d some cdd dollc.rs. Ginn:; then tcv..ll: 

s. pcrtic.-:1 of the bid form en which .it he..d previcusl) 

enter~d its bid, the same £crm on which it had 

previously entered its bid tc ~lCI St~te, x'd out 

c.nd 6..tt.c.chcd ~ pt..p~r, e.nd thc.t ult.i.rnat':.ly \J.'ound 

up c-.t IntcrRcyc.l. ~'lh~tlu:r it "'aEl se:n~ C.ircct_ly 

ther~ cr through Most~llcr, I 1 I':1 not sure. 
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InterRoya.l then ha.d the furniture shipped to 

Danville. The £urniture was received. It was 

checked off. Ginns was billed for things that it 

was expected to be bill~d for. 

THE COURT: How ~out tha 

installation? 

~m. SPENCER: Installation, 

tamp~ prcofing. 

THE COURT: But did he do the 

instelletion at th~ time h~ s£nt a bill to th$ 

State for $5,000? 

l·L~ . SPENCER: No, sir, that ,..;a.s 

net. the installation. Th~t was ths. U:rnper proofing,. 

t.'l ~ $ 5 1 0 0 0 • 

THE COURT: l¥ r;.:cvllc:=ticn cf 

~.:.i1~ testirn!Jny, Hx·. Spzmcc=-, is t.h~"t; \.;~ s for the: 

in:::; :~ll&tio:l. Wh:m t.~a furniture e.rrived ther&, 

that tha Stat~ employees did the installation. 

Then he sent an invoice to the s~te, or to his 

supplier, Ginns Southern for $5,000 . fer instc:.ll~t~c:~ , 

and he we.s ther; only ona day. 

I1R. SPENCER: ~0\·r th~.t, Your 

Hone;;:, is not quit.c th~ te8tL"llcr:y. Tho t e stiroc!ly 

is that he 'th.inks he v:as there on;,; d~y. :au-=. th~ --- · 

t.astimony further was th~t hs cam-z· back -sev:;ral times 
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and that ether peopl6 were there, the gray hairad 

m~n, fer example. 

THE COURT: Do you think he was 

enti tlsd to the $ 5, 0 0 0 when hs didn r t do anything? 

MR. SPENCER: Well Judge, the 

$5,000 --

TEE COURT: I overrule th~ 

motion en the.t. I guess that is the first om, 

I dan • t know. I don't think ther~ is any questic.n 

at tb.i.s point thnt. the evidence showad clearly 

th~t th~~ was a misrepresentation of f~ct to 

cbtain $5,000, which .I haven't heard your side 

of the c&s6. 

HR. SPENCER: To whom, Ycur P.~::-.:::-? 

THE COURT: To whom? He use5 

r..n agE'nt t.c capriv~· the SU.te, at this point ir:. ~::~. 

evidenc~, which was Southern Gin~s. 

HR. SPENCER: The Ste..te get 

exactly what it bid for, Your Hcnor. They get 

furnitur~ and they p~id $60,500 fp~ it • . 

THE COURT: Th~re was no evid~~c~ 

~~~~ thers ~~rc &ny s~mplcs, which they w~r~ 

ch~ged fc.:r. 

l•!R. SPENCLR: There .i s no 

evidence -:he. t ~nycn~ ever cl!!..irne-d .any .. sar..ple.s. w~c. 
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left at Danville. Those were the questions th~.t 

were askad. 

THE COURT: I am ei the.r hearing 

evidance cr you are not h~ring becauss there are 

invoices there .for samples. That is the bill that 

ths first \-witness corrected. He said, 11wait ·a 

minute, ycu have overbilled me $1100", which goes 

with the check. So I can ove!:"rule your sscond 

count. 

Now the third co~~t, I haven't 

be~n able to pick up. 

HR. SPENCER: If Your Honer 

please, if you \·Till just go fer a minute to the 

samples, ~~era w~s no bill fer s~mple~. 

b . 11 .;: 1 ~ . li 4 ol-4. ... • • b 
~ ~ .cr s~p es use~ ~n so c.~r.g ~~s JC • 

It s5ys balance on abandoned samples used in 

s e lling Southern Virginie Mental Health In~titut~ . 

It didn't say where .it wa s used or where it was 

abando:p.ed. He says .that the course of business 

is th~t Q representative will take samples - to 

numbers of ple.ces to sr..~· • .; t.l-}~m to the p~~ple who 

vlill b-s taking these bids in ord~r tc she-.: th~.:n 

wh~t th~y hava that will rr.e~t their ne~ds ~nd 

pu:!:poses. 

THE COURT: Wa~l I ~ink t.h~. 
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Commonweal~,,s Attorney is entitled to a re~soncb1e 

infer~nc~, ~11 rs~sonab1~ inferences from the 

svidsnce. 

Uc;·~ th9 third count I bocli~vs 

I ~~ having a littla difficulty with. But those 

t\vc, I don't he.ve any difficulty with at this point. 

Now what is the third one? 

Tho s~mpl~s, the inst~ll~ticn, or whatever you 

~~~~ tc call i t, tamp~r proofL~g hardware, and 

i!:.dic~cnt. 

~ffi. EARRY: We are covering 

sc:.nplr:s c:.s em~ ccWlt, ins'.:c:.llation ·as one count., 

C.lld t~mpcr p~ocfing ~s on~ count. 

TiiE COURT: It was my undc;r-

th~. tar.lp!::r prc~fing, ~nd that wQ.s don£ . 

HR. I~STiiER: From the evidence, 

w~ a::-~ saying in tha third cou:1t cf the in:iictmcnt, 

t..'-1~ t Hr. l1cstc:;.l1er, ·ch~cugh Dadson Enterprise-s, 

L~ll~6 G~r.s S~uth~n $5 , 000 t c ins~ll t£ffip~r 

TiiE COURT: The t' s ins ta1lt. tic:-:.. 

HR. KAEST.lER: N~, inst~llc.tion 
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is: ~ctu~l uncrz.ting and a.sse.'tlbly of the furniture 

e.rtd placing it in the wQrd. Th~.t is what Carl 

Phillips testified tc. 

THE COURT : That seems to be 

ona act, taking than off of the truck &nd .installing 

them. It might tc.ke three or three ~nd a hc.lf 

dis.ya to put thom 'Cogether. But he only billed 

t:hsn, Dadscn, which is trua . His t:P..stirnony was 

th~t the money he got did net go to InterRcy~l, 

it went to him. A t:house.nd dolle.rs we.s retained 

by D~dscn, $2,000 w~~t t? th~ ~tie~n corporation 

t.c his Zicccounts receivc:.ble, Q.nd $2,000 \'lent for 

a tr~il£r which ev~ntually became his. So hs got 

~ ou~ cf tha 5. I hav~ got that one. 

HR . KAESTNER: The.r e we;re thr~::· 

st::t~.!:.!lt.s. Thcr~ He..s c. $5, 012 bill for ir..stz;.llati::~ . 

Th~t w~s the ~~crating cf the furniture, ramcv~~g 

cf thE debris, assembling ths furniture and plncing 

i+---· In £.ddi ticn to that, there "'as a $ 6 , 113 charge: 

fer abandcned samples. 

HR. SPENCER: Le.t.' s g~t it 

c~raight. Which cno i s which? 

HR . K;.SS'INEF.: L~t ' s c~ll th0 

fir~t one installa~ion, $5,000. The s~=ond cne , 

~bandcn~d s~ples, $6 ,113, &nd the third on~ is 
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tamper proofing. The tampe::: proofing was essenti~lly 

a contract pursuant to which Dadson would go tc thz 

Danville facility, take out the old screws, put in 

the new screws, and gst $5,000 fer doing that. 

So that tamper proofing is in fact separate from 

the installation. The tamper procfing job, that is 

t..lle job cf installing tamper proof hardware, was 

a sep~ratc job secur~d by separate contract docu- -

rne.nts, by separate invoices. 

N.R . SPENCER: Nhe.re is that 

in the evidence? 

HR. KAESTNER: Th~t is clearly 

in ths letter. 

THE COURT: The firs t cne is 

fer ~not~lluticn , the second ona is for wh~t? 

H?.. . KAESTNER: Th P- sec end c:-4 ~ 

is fer ~bandon~d semples. 

T HE COURT: Okay . 

HR. Kz....EST"1~ER : And the third 

in ths 2vidence is in the letter of . Decernb.Er ..lOth-. 

frc:n D!:.dsc!l Entcrpris ·~s sign~d by Jl...rt Zir:tm~rly 

~o DavE H~st~ll~r sz.y ing: 11Hi th r c qard tc cur rns:.:";ir.-. ~ 

c f le.st wsc:.k, \v~ v;ill b~ able to chang:::. cv~.r stanC..:..r 

h a rawa.re to tamper proof faste nings en list cf. 

furnishi;)gs. ·fo::: $5,000. 
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The phrasing of that letter, 

change over standard hardware to tamper proof 

hardware, and a charge of $5,000, supported by an 

invoice ssnt by Dadson Enterprises to Ginns 

Southern for $5,000, and the invoice contains a 

representation that the installation of the tamper 

procf h~rdwere e.t Southarn Virginia Mental Health 

Institution has been completed. This is ths check. 

for $5,000 issued by Ginns. 

THE COURT: I sea t..lle check. 

I 'thought that the unlcadin g and the ~sse::nbly , • .-~s 

c..ll installation. 

KR. IU>.ESTNER: Actually, Your 

Hcno:::-, if you "'ill exru::ti:la th~ invitation to bid, 

ycu vlill note th~ invit.a.ticn se.ys all ite:ns must 

b~ ur~cr~~cd, assemble d, ~11 crating and other debris 

must be removed frc~ th~ premises. Thet is what 

is understood tc mean installation. 

~ffi. SPENCER: Again, I don't 

knovl that that is in tha evidence. 

MR. KAESTNER: I beli~va ~~. 

THE COURT: l~sll tht-; document 

is in evidence •. All . ita~£ must bG ~~cra~d and 

se-.t in plnce re-ady fer use . \'lc.ll now I agre.~ \vi th 
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that. That is installation. Ycu take them off th~ 

truck, you tak~ them out of the boxes, you put 

the screws in them E..nd you put them in place. That 

ir.; ins talls d. Tho. t chair there thll. t is screwed 

down is not insta.lled until the screws e.re put in 

the floor. The;a, it is insta.lled. And that was a 

p~t of the contract. 

MR. KAESTNER: Exactly, Your 

Honer, ~nd with respect to the tamp~ proofing, 

we: c.r& saying the.t the phraning, the letter fr~~ 

D~dson Enterpris~s to David Most~llcr and ~gein 

pu=suant to the s tipulations b e twezn ~~e Common-

ws~l th c.nd the: --

THE COURT: Hh ero is thc;; ot.lJ.c r 

ch~~ck f c;:: $6100 you we r e ta lking e:..bcut.? 

Hit. KAESTNEn : Hcr~ i t i n . 

THE C;OURT: \•ih a 'i: i s this cht.: c }.? 

Wh(:r o is ths invoice: the.'t goe s with it? 

~m . KAESTNER : ~hat chuck go~s 

\'lith this invoica, Your Honor, which is the 

fina l invoica for s&mples, es you will nota on 

thi s i nvc:!.cc . 

Tli..E COURT : I~l l r igh'.;:., ·:::.h e.~.;. i s 

s ampl es , so i f this goc !l wi~ ·Uti.s , he go":.. $5 ,00 0 , 
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or he billed his intar.mediat~, whc bill~d the 

State, ~nd .it came back to him. 

M.~. KAESTNER : The rE.."":le.i.t:.ing 

is, ·of course, the installetion charge suppo:-t~d 

by this check. Th~t check includes a payment fer 

the installation, and by .rna th' and notations 

en another documsnt introducGd b y the Ccmmcnwealtr., 

payment fer tha two items of furniture suppl:..sd. 

apparently by --

THE COURT: . Assuming I acc~p~ 

your th~ry of the case, that the. t is two diffc ::-a '"lt 

things , thG. foolproof cr tamps r proof h.:.rd\'lar~ , 

is the::-e ~vidence bsfor~ the Court th~t h e brcught 

the scr~V>1s , the ten beds, that he brought t.lH~ s c::<·-.:s 

there ? 

:t-~R . KAEST!-:ER: Is thc=a cvid!.:nc ::: 

thct !•tr. H:;s~ller brcught th~ scrE\-.rs thc r :;·? 

TherE is evidence cle~rly before the Court, a.r~d 

I think defense counsel will ~gre~ the.t H:. 

Mostcll~r did supply enough screws for th~ 10 b$ds. 

The r e is alsc evidEnca --

TEE COURT: All right, n:· 

!lF.. Y.AESTNER: Th~ St.~.t~ , of 

i , · .. u 5~-- 11~ .... G.:,..,n z Scuthorn c.:;urs ~ , d u nc-:: pa.y ; ;r. , .• o --~ ~·~ • ~· 
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paid Mr. Mosteller. 

THE COURT: I dc~'t care who 

they paid. Assmrd.ng Ginns Sout."lcrn, he is working 

his f:.-aud through an Qgemt • ... ·ho is LJ.noce:..."lt, 

but nevertheless, .if A sells B his ~utomobilG fer 

$10,000 and it is worth a thcus~d dollars, whsre 

is the fraud? He hes billsd you what he has 

done:;. 

!v'.i.R.. KAESTl~ER: The prc.blc.ru i~ 

Mr. MeG teller, in his o -vm hend, frc:n t.hG fe.ctcry 

ordersd ta.mp~r prccf ho.r&·:era. 

~L~ . SPENCER: If pcssiblo . 

!.ffi. . !~.ESTHER : Tha ~vcicss 

from ths me.nufe.cturcr to Ginns Sout.hsr:l indict.t".! 

h~rcw~rG , Robinscn, if poss~1~ . 

don't you all argue the facts. I ~B going to 

deterndne those . I e..m assuming th~rs were 9 6 beds, 

86 of them had tamp~r proofing en ~eiT • • 

much more than 96 b~ds. 

TH:C COu!:.'r : h\. .. 11 h z:. sc.yr: t.~ ~~- ' s 

th2 o~ly thi.r.;r h .:: f c;und, 1·1r. P1:i11ips s a i d 10 b:;:.:l.s 
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that didn't ha.ve it. They told thG defendani: 

about it, Mr. Mosteller, and he brought th~~ b~ck. 

The-"1 thsy put it in. So ~s a result of that, he 

billed the state $5,000, $5,012 for doing it. 

MR. KAESTNER: No, that is net 

what the evidence shews, Your Honor, because Qs 

Mr. Kybe.r testified, he received the totz.l quota 

from Mr. Mosteller for the cost and he dafin~d 

Ccmmcnwealth's Exhibit No. 6 as being a listing 

cf the prices which h~ receive d from David 

Hcste llcr, and upon which he basad his bid. He 

th$n indicated that after he h~d b~en aw~rded ~~~ 

contract, he received a breakdown from Mr. ~1:JEtoll.c: : 

e.G tc hvvl a disburs\!!ms nt of thG mon~ys we.s to b e 

made . Th~t disburs~~ent, t..~~ t br(;;akdo;.-:n frc:: ,._ 
.L"J.... 

l·!os~llc:: \>l a s first fcr~y thousand s~mc cdd d~ll~:: s 

to InterRcy~l r~prcsentGd by ~~e docum~nt, plu= 

$5,000 fer tampsr proofing under the sep~ra~ 

contract with Ginns Southern, plus $5,012 fer 

insta llation, plus 7,000 and soms odd dollers 

for samples . And th~t the rG: wt:.. s ~n a d just:l::mt 

cf f 5.b ::.ut $1100 , ~o t.h::: tota. l s ampl E; b i ll cac.:: ~ -:.. 

$6,100. Th~ 'trucks c.r=iv~d at D~nville , cbvicu.Ely 

we ll e.ft~r Ginns · Southern had plLc_~d i ts c::ac:-, en~ 
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had won the bid. The evidence indicates at tho 

beginning of the tr~nsaction Mosteller built intc 

the prices he quoted Ginns sou~~ern a cherge ·of 

$5,000 for tamper proofing to be covered by the 

separate letters from Dadson Enterprises, which 

the. Court has before it. In. other words , l-tr • 

Mosteller built the $5,000 charge in at the 

beginning • Mr. :t-iost~ller orders the tamper prao f 

hardware. Ginns Southern was billed fo: ta.mpsr 

prccf hardware. Tha tamper p:ocf ha.rdw~-re was in 

the furniture when it wes d~livered. .• That "is ~11 

in the docUIIlent.s a.nd in the testimony. ·The instE.llc-

tion is something quite ~part . frcm ths tE.mper prco£ 

hc.rdwars. 

THE COUR? : I undartz ~nd th~: ~. 

Th~o is hard\tTare there whe.l'l you purchase then•, 

~nd install&ti~n is mere labor. 

MR. KAESTNER: In addition, 

\-rith rE".spact to the tamper -procfing, Hr. Hostallcr ·-

THE COURT: ·At this time, in 

th~ le.,.-.' of Virginia, could you stcc.l sc.rviceE? 

HR. KAESTUER: At this .time., r .. o 

Th~re \.le. Ei u ce.sc: on point raga=dir.g s ::;rviccs. 

THE COURT: Hew about ins~lla-

tion? Is thet service? 
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.t·1R. KAESTNER: $5,012 \'lC.S 

stolen, net a man's services. 

THE COURT: Inst~ll~tion 

ssrvicss, isn't that what ycu ar~ buying7 

MR. KAESTNER: $5,012 was 

the check. 

THE COURT: Aren't you buying 

services? 

HR. KAESTNER: Oh yes, you a.:z:·~· 

clearly buying s£rvices. 

THE COURT: Did they f.WE-'.I ainc:::O 

th~ statut;? 

}ffi. KAESTNER: Not the fals~ 

pr~tenses. 

THE COURT : In oth:::r "Y::~rds 

if I r~tain~d ¥~. Spencer ~s my lcv~cr fer $~,000 

and he dcasn' t sho•.-; up, ycu can't get hi..'":l fer 

anything, ycu can't steal servicEs. Scrvicss ~r~ 

nc·t under the VPI case. 

z.m.. KAESTNER: But th~ VPI 

ccse is different frcm this c~s~ bscausz ~' the 

hzr~ is t.i'}c:.t buccus~ t-!.r. 1-:vr>'t~lle.r first built . th~ . 
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ch~rges into the prices ha quoted Ginns, gave ~~em 

a breakdown, did not do the work, represented to 

the."!! t.'l)~t in fact the: work had bean done, t.'"l.at Mr. 

Hostc.llcr didn't stflal services but rather stole. 

$5,012 and that he intended to do that from the 

b~gi.?Uling bee a use of the way he .structured his 

prices to Ginns Sou thcrn. 

In addition, wit.~ respect tc ~\;: 

is~ue of tampPI prccfing, it is very important to 

r e alize that this was, Commonwealth's 6 was the 

document that l-1r. Moste ller gave to 1-1..r. Kybcr. In 

this d~curnent h e says --

THE COURT: v-;rell I think if 

you once coDclude th~t they were supposed to be 

c~rb~~ copi~s , the criminal int ent might b~ the=L. 

HR. K.~STNER : Exc.c'tly . 'l.'ha t 

rssp~c~ to the $5,000 charge that was gotten throush 

Dad~on Ent3rprises, not with respect to ths install -

c.tion s c rvicc;ls cont.aine:.d in the last pE'.ragr~ph on 

-=11.~ b!.d , !~nd not Hi th respect to t.h~ s amples 

THE COURT : All r i ght, gentl~::1:. :-. • 

D:J y ou h ava e.n~tth·ir.g £lse to say at this tima? 

li.L'R. . S?EHCER : Judge.., 1 think yc· .... 
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put your fingsr right on it with respect to th~ 

tamp2r proofing. You are g~tting there t.o a questior 

of the value of tha services , if he did 10 beds 

fer them or a 1,000 beds. 

THE COURT: Well I am going tc 

overruls all of your motions, but I am going to 

take under advisemant whether it is two counts 

cr cnc count, cr excuse rna, three co~~te. I don ' t 

knC\v -if it is not just one continuous e.ct.. The. 

factory installation and the tamper prc~fing 

materi;.l, I se~ \'That. the Sbtc is talking e.bcu~ et. 

t.~is tirns, but I am r.ct sure that is not o:1a 

continuous 6Ct, el~~ough b~o billings, ~hich r.~k~~ 

& differ~nce . 

HR. SPEUCE~ : The Court, t.h~:l, 

I gath~=, is overruling my motion? 

THE COURT: On all thrs~ , bu~ 

I have get one , at this point, seriously und~= 

ad visern.ant. At this point the othe:.rs I se~ 

clsarly whe-t the sta.U:: maintains, a nd so I am 

cv~rruling th~ b~c~use they are entitled to all 

r~ascnable ir.fcrcnces. 

I:..t::. . SPENCER : Nott;. my (.; ~~ccpt::..:: .:l . 

THE COURT: All right, 

gsntlems.n. Did .ycu c.ll want totak~ cff until 2:3 J 
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NOTE: At this point a luncheon 

recess is had, after which ~~e hearing is resume~, 

viz: 

THE COURT: All right, Mr. 

Spencer. 

HR. SPENCER: Your Honer pleas:;, 

the defendant rasts. 

THE COURT: All right, gentlem~:l. 

Is there anyt..~ing th~t you want to a.rgue? 

MR . 1\Jl.ESTNER: If it ple~s~ the 

Court, the defendant is accused in ons indictment, 

of thr~s counts cf g=~~d larceny by fals~ pr~tzns~~. 

ke2p ir. mind ~~~ course of a lemcnt of f~lsa 

pretcns~:.s. hTe mus~ demonstrate that thE' defcnckn~ 

hc;..d an intent tc defraud, that he co!Ik""litted e.n 

actual fraud, that he used false pretenses to 

perpetrate th~t fraud and that somebody relied 

upon ~~at f~ls~ pret~nse and gava the defendant 

v~lu~,th~t is suffered ecc~~rnic lo&s. 

l·~ • Hos teller s ta.nds charg~d 

in th~- in.dictir.~nt -with comi:'.itting ·Ct._ fr~t;:l by-

fulse pret~s.~.s unch:r .three .-coun±s., the first 
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involving ~n install~tion, th~ second involving 

samples and the third involving tamper proofing. 

THE COURT : Now hend rn~ those 

!.r.dictm:::nts and check, Mr. Clerk. 

MR • .KAESTNER: Before considerins 

the specifics of e~ch count, it is necessary to 

step back end view ~11 the evidence that h~s b~_n 

prcs~'"!ted. in the fcrm of tsstir.c~y L-.nd in thg fcor. 

of documents and witnesses as a ,,•hole so t...1u~t we 

ct..n de.terrnin~ \vhat t..he :i.nt.:nt wc-.s -..Tit.l). r espect t'; 

th~ Danville transaction, ~nd thenhJw h~ proce~ded 

to co~~ these acts of fals? pretenses. 

Let's look first ~t the 

d~fcndant 's overe.ll intent. This d~fc:1dant. , Hr . 

Mo::::'toll~~, w~.s e.n Inte rRoyi:'. l se:.l e ;:; represcnt~tiv~-

l!~~t.::llc.r who \ve.s ccntact~d by Rey Kyber of Gi.11n~ 

Sca~~~rn and whc supplied to Ray Kybzr of G~ns 

Sout.~~n pric~s on furniture ,,•hich they would 

d.!liv~r. Those prices that .Hr. ~~ost.eller supplie1 

Exhi.ti t. N0 . 6. The.s ,;, price s i.ntro:li:.cE.d , c= +-hr-1s~ 

p=icc :: p::-c·..ridc d by ~·~=. Mcst€:ller include t.~r(:= 

it6.r.ls, cr four ite..'!\S, e>-:cusc rr.z. Thcy i~clud~ th::: 

cc3t cf th~ furniture, th~y includ:: _ t.'l,~ _ ccs~· of 
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samples, they include the cost of installation, 

and th t":y include the cost cf tamper proof!.ng. 

Of the entire $60,000 worth 

of purchase order which Ginns Southern w~s award~6 

by -the Stata , InterRoyal xeceivad $42,000. Mr. 

Mosteller, through his ch~rges of $6,113 for 

samples, through his charges .cf $5,000 for tamper 

proofing, through his charges of $5,012 for 

installation services received ~n entire sum of 

$16,000. In short, I-1r. l.fostaller r~c~ived 38% 

cf t..lte pur:::has~ pries of th~ furnitura . 

Hr. Kyber h~ tcs~ifisd tt.. a t. 

his ncrmal profit margin on various jobs d¢:.aling 

,.ri t..lt the state would be some-,..,.hat less than 4%, ye.t 

Mr. !>io~t·~ller rec~ived 38%. In &dditicn to th:.t, 

I·:r. Ho s t =:llo r ca lculc. t~dly and in u. d~siqncd fc:.shic :l 

pler<.nsd his fr~ud . H~. sertt t~ R~y l~yb~ cf GL"'lnr; 

South~rn an ord~r formrepres~~ting that this i~ 

what he had ordered from the fgctcry, rapresenting 

that h~ had ordere d s.ll of the furniture en 'tho · 

ir.vi tation to bid and directi.~g ~'1~ factory to 

.:dvis t::: !-ios~llcr of the he.rd'\';c.r~, size s of r.ll 

h · r 1 ? j1 t:: 
...,l -- .. ..,~. 

·;;.;; L;.; ~d n~. I:yb~r t~ b~liave that in fc.ct l·ics'.:~llc= 

wuuld b :>. supplyir;:i thos~ ext!rnal fastenings \':hen 
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indeed Mr. Mosteller was not planning on supplying 

those external fastenings. Mr. Mosteller sent the 

order form to the factory, and in this crder form 

that he sent to his factory hs cle~rly indicates 

that tamper proof hardware was to be put in the 

fu.....-n_iture a.t the manufacturing plant, and th~t t.'le 

furniture was to arrive in Danville with tamper 

proof hardware. 

THE COURT: Lat me ask you, 

I-tr. Kaestner, didn't the furniture have ~mper prC':if 

hardvn:.re.? 

MR. KAESTNER: The furniture 

w~s manufactured \'lith t.E.mpur rrcof hardwar~. 

Tamper proof hardware w~s put in the furniture 

\>lh:.:r! it wc.s mz:nufactur~d in Ple.i:lfic ld. That: i~ 

wh~-:. 1-ir. HcEnte.s. testi.fi~d t.c in t.'1s· ccur~ocnn . 

1-:lR. SPENCER: If Your Honor 

pleasa , couns~l h~s got to object to this. That 

is not v1hr.t Hr. McEnte~ testified tc. !-4..=. HcEn~e~ 

s a id h G nsve r saw the furniture , he didn't knc\·~ 

\\·h;:. t \~s.s put ir. the fu...~i ture. 

THE COURT: 'N~ll l-~r. Philli ps 

t c s tifis d t.hut he s~\-t the furnitur~ . 

HR. SPEHCER: Hr. Phillips . 

saw it and he said most . . cf ... it ~-ad ths tamp~r prc::f 
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hardware, the 10 beds, h& said, mere or less, did 

not. But Hr • .McEntee doesn't knm.; whethe.r it wac 

or wasn't. 

HR. KAESTNER: You c.re quit~ 

right, Mr. Spancar. Mr. Phillips said when the 

furniture arriwd, and the furniture that e.rrived 

had bean, cf ccursa, manufactured someplace, 

presumably it '"'as mca.nuf8ctured by Int:::rRoyr:.l sir:,c~-. 

they were the people to whcm Mcstell~r dirEcted 

tha ord6r for the furniture. The fac-: tht't tha 

furniture;·., v1he.n it arrive d, had t~mp::.r prc,..;f 

hardware in it is buttr~ss~d, although it net 

co!lclus;.v~, by th~ invoices th£.t warP.:- subro:!.ttot-.d 

by th~ Int~rRcyal Corpc~aticn tc Ginns Southern 

which indicc:lt.E· tt:.mps r procf ht:.rdvlilrc c..nd sp<c.:..fy 

a kind , Rcbinscn harrrwarc , if thct is ocssibl~ ~ 

locate. 

Hr. Host.Gller alzo built in-::.: 

tho initial quo~tion t~at he gave to Ray Kyber cf 

Gir....ns Scuthcrn $6,000 \'Torth of charg~s. for su.1pl~~. 

Ther:; hc..s be~n tsstiroo:1y presentc.d tc this Cc~~: 

Dc..nvill·:. . I-Ir. Phillips has tcstifi~.d thE.. t th£ 

cntir<::. fe.cili ty "\·:oa~ n e\·T e.nc that the.rc weE no 
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furniture in i~ when the huge shipment of furniturs 

a.rrived from tha InterRoyal factcry tc be ins U:..llf.d 

c.nd to be deliv~ed to the site. Mr • Mcs t&llcr 

did net, contrary to the repsatsd -- if I ~Y, 

Your Honor 1 direct your attention to· ths invoice 

£or the samples in the amount of $6,1001 Hr. 

Mosteller repeatedly billed Ginns southern for 

these s~ples. The first bill was ~ m~orand~~, 

that is Commonwealth's Exhibit Nc. 12, thet sayG, 

"Ginns 1 ycu ce.n expect to receive a bill for s~pl~:: 

scmetime in the future 11 
• Ccmmon-..rez-.1 th' s 13 \\~~s 

~nether bill. Th~t is ~ m~oren~um and that says, 

"Ginns, you can expsct to rece.i ve ~ bill fc:- sai:\pl .:~ s 

from m2 at sometime in the futur(-. 11
• Comrnom.;~~lt.h's 

14 is t>. bill, ana I dire-ct th~ Court's att~nticr~ to 

~'1e tcp cf that bill, bacaus~ e.t. th~') tcp of ~hat 

bill it says , "Purnj.turc del:'.v.?.r~c tc Danville". 

It dc.::-.s net se-.y utilized in. The fur.nitu:!:'c v;as 

delive red to ths Danville Mental Healt..~ f a·cility. 

Cle~rly Mr. z.tosteller intended to get that $6,100. 

Hs billed fer it on three s~par~te cccasions. 

In addition to th~t, Hr. J-1ost~llcr 's f i.gu=c s ~hct. 

South~rn i n i ts qu-:>~tion to ths Sbtt: . Cl~~rly 

if ~~ . Kybcr waG tc believe ~at his nc~l profit 
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Hr. Mostc:ller had not built in his $16,000 wort.~ cf 

charges, clearly 11r. Kyber would have included hie:: 

normal prof.it margin of 4 to 5% and clearly the 

stat.s \'lould have paid less. 

:rn addition, we have shown 

that Mr. Mosteller ·hid his activities in a variety 

cf \'lays. He led Ginns Southern, by Exhibit 7, to 

balievs that tamper proof hardware h~d to be 

installed separately,· while instructing, through 

Comrnonwt:~lth's Exhibit No. 22, tc install the 

t~p~ proofing at tha factory. H~ alsc hid his 

~cticns by going to Art Zinu-nerly cf Dadscn 

I::!lt-crp~ises and asking Mr. Zimm~ly fer a letter 

'Hhich .... -a s ide ntifie d by 1<1r. Kybcr, to cover the cost 

cf t ho te.rnpc r pro:;f!.ng, ar.d th~ t l e tta= sc.ys, "D~ar 

Dev-:::-, with r e ga-rd t u cur me.;;ting last wse.k WE': 

v;ill b~ able tc chango ov~r standard .hardware t~ 

tamp~= prccf fast~nings en the list cf furnitur~ 

fer $5,000". This le~tsr is d~ts.:a Dac~('r lOth. 

'Ihr: · crd~r s~'"l.t by l>!r. Hcst.e ller to the factory is 

dr. ~.:;d Ncv~mbcr 16th, \·l~ll a fte r the furni tur~ hc:d 

b ~ .::n Q:!:'C~::r ,:;"~C f rcm tho fa_ctc r y 1 (;. U',Cnth 1 iud~ .2.d 

1-ir. Hcs~:.llaio: __ goe s tc Dadscn En-t.c ::p rise:E c.n c s ays , 

"I \-.iould li.k e to e ntE:r into e.n agreement Hith ycu" . . 
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And t.~ testimony has been t.l-}at that agreement was 

f~lse b~c~use all Dadson retained was $1,000. 

Dadscn did not go down tc Danville. Dadscn did 

not do t.~is work. In fact this work was nsver 

performed, yet --

THE COURT: What doss }~. 

Dadson think hs got ths thousand dollars for? 

HR. KAESTNER: Fer th~ use cf 

his name . ¥JI . Host-~ller then ccmsed l·1r. Zirnms.rly 

to submit t.~is invoice, which is Co~cnw~~lth's 

Exhibit No. 20, tc GLTLr~s Southern, and tc dsnand 

payment for $5,000. 'l'hc.t peyment waE! mad~, ~nd 

&t ~~. Mosteller's direction , $4,000 of that wsre 

paid tc t.v;o. entities. Ncnc of tha~ m~~y was 

P·=,.id by Dr-.dscn Ent::-.=-p=is~s ::.c David l·::.:str.ll{..::', 

Dsig:J to b~ creditsc t~ 1-~r. Most.£:llc:r 's accou..Tlt, 

and tc h~ve a vehicl~ trar~fer. 

And sow~ have Mr. Mos~eller, 

ev~n in thG way in which h e brings I-il:. Zir.~Inerly 

his namz , cbfuscc..t.ing th~ fuct tht~t i·:: is !tr. 

l·bst.<:ll~ who i s r :~:: : i.vin g th~ value: of ~~is 

t~mpcr prcofing charg~ . 

HR . -SPE!~CER: ~lh~t did ycu sq·? 

g_-q . KAE.STl~ER: Ol;>s C"~in.g . 
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!ffi. SPENCER: Oh, I thought he 

s~id s~me~~ing els~. 

MR. KAESTNER: All of the facts, 

including the two copies of the crdsr sent regarding 

tampar proofing, speak to Mr. Mosteller's intent. 

But specifically with resp~ct to each of the 

ch~ges, once Ginns Southarn had be~n awarded ~~e 

p~chase order by th~ Statr~ in the '-unoun't of 

$GO,OOO, and that $60,000 included th~ $16,000 

tb ~.t vras ultima "i:~ly in em a v:rSJy or c.nc!:he:-~ to be· 

clisburs~d by Hr. l·losttlls.r to find its way into 

cis hands .. 

TiiE COURT: rJac Int.erRcy 5.l 

e: lo~ ch.~~p~ th:in cth~ cc·mpanie·s? All the bids 

Hr~ . Kl\.ESTHER : Your Honor, 

c:v.:.d:;::n.c~ is not pr~~ntuCi e:..s tc the n~tura of th~ 

o-:.h~r biCid~rs. liow~ver, i f en~ examines the bid 

t ;:.b sh~~t, one will ncte that there is no identifi-

c ::.. tion on this I with c:1~ ~:xception, and that being 

-:2:~ bid cf Brc."'.·msor. 's t.hc..t \'las a ps.rti~l bid, the.t 

fu::-rd turCc:. In ct.hz-.= \.;crds 1 th~.rc is r,ct.h :.r.g em 

this to indicat~. th~t. ~n~th~r ~anufacture='s 

furn:. turs wc.s b.£..i.ng bid. 
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THE COURT: H~ll what I netic <:.~ 

tilers \'le.s \Jn~. by G!.nns,$G0,005, Jl.rtison Int~:=icrs, 

$60,800, Interscapes, $61,000, GEn£ra l MRdical 

$61,000, e-nd Flowsrs, $63,000. \'lould c..ll thosa 

bids have that much in .it? 

NR. KAESTNER: Y£s inds<;;d. 

hS Q mr~~t~r cf fac~, if you would check ~nd de 

the ccrnputatic~s, if a 10% pric~ var~enc~, or ~ 

26% price vari~nce; , r.nd if one cc.lculr:~~:::s ~g2.!.:1s-:.-

the purch~s~ price , the pric~ v~ia~c2., th~t is 

th-2 $16,000 th~ t !-1= . Hc.:stsll~= be!!~fit::d .is 3 8% 

cf th~ cost of th~ fur~ituz·a. That is th~ furnitu~ ~ 

$16, 000 is 33~ cf the.t. HLd 

TEE COURT: H;ll if t.h~y ~k~ 

s ;;:;;;. lcd bids -- · 

HR. KAl:;STNER : But. don't furgft 

?.'.,.. 
~ ·- . Y.yb.=·r' s I·tr . Kyb::.:- s:.i.-: 

cthc :r. 

/ 



-
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CRANE. SNEAD & ASSOCIATES, INC . • 
COUR T RE P O RT E RS 

1108 E AST MA I N STR EET 

RIC HMO ND, V IRGINIA 

PHONE 648 - 2801 

THE c:>URT: Did e..ll of thz:n 

d~al with IntcrRcyal? 

HR . Kll..ESTNER: He; have nc~ he:.d 

t<;;:.!:~imcny t.o th~t. effe ct, but ths.r~ v1~.s nc --

and \ie shculd net go b6yo~d that. 

TFiE COURT: Nc, \ o,J S can 1 t gc 

b~ycnd that. 

but I dt;n 1 i:. knc·i·T wher a "t..~ t=.y mad~~ t h 3ir bid~ frcm. 

r~pres~nt~tiv&s in Virgini~ . 

NR . K.!\ES'IixER: 

cl<·:::.rly ~r~-. r Your Hc;.r.or, but l~st. t.no Court fc.=-g ·:-, ·~, 

~h~ ir.vit~ticn to bid spe:cifit.:.:.d I n t . ~:: R::y c,l pr ·.::lc::Jcr:, 

throughout . 

t~ ~- p~rticuh.r m.::.nuf actur s r, but it clc.~rly s~ys 

i..."1 h~r~ wha t t l1c purpcs ~ c f that i s . NC\·7 th:::y 

ar ~ citea :.s (;..!) ex;:. rnpl e of \'lh~t th~:y \·1~7-nt . But y c.u 
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invita tion to bid \';hich s ~ys descripticn of ·t."le 

products hare ars In~~Rcyul produc ts. 

Tlii: COURT: r7all is:l' t that a 

silly way tu put out. a biG? 

MR. KAESTNER: Excuse me? 

THE COURT! Isn't that a silly 

vlb.Y to put cut a. b id? 

!·L'R. . SP:CNCER: Ye.s, sir. 

THE COURT: I w~nt ~ hun.dr~d 

~r.!) y c u put~ir..g out bids fer? Why r..c~ h~r~d the; 

crda r d!.rcctl y tc Int;rRcyal? l'lhy pu~ cut th~ 

bids if th~y a::-e going to bs biddir~g lntcr-Roy.;..l 

p::-c.ciucts? 

:Kl>ESTi~ER: 

't.h~; r .::.:ccmm~ndt. tic.n over t.·:. Dcm. McorP. . 

if you .ar a . 
gcJ.~g 

THE COURT: a
~,.. _ , bE:c ~us ::: 

to b~y it ~11 from Int=rRcyal , 

y~u have got ~pparer..tly cn3 ra?rescntativ~ ir.. thin 

n~igi-o.bcrhcod, a=.ound h~e... Thm1 th~t just l ::::av~s 

I··i.?.. . K~STNER : P::-ecis~ly , Your 

Hcncr, r-.::1d in c~.s "' !·~. Moste llc::- did de prcc is ~l~ 

TnE: COtiRT: Th~y c' ~- z :-:.y , ··I d c:i' :: 
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vrant F1ovl~rs tc hQva this job, so I' 11 rlL"l the 

cost up. 

~ffi. KAESTNER: Yes, sir. 

In this case he cl~rly decidsd, he clearly m~~~ni­

pulated Ginns, he included in the prices thAt h~ 

quoted, a.s testified by l>1r. Kyber, $16,000 fer 

samples which w~Ie nevsr used, tamper proofing 

vlhich was n~vcr done , a!ld ir..sta1l~tion \vhich was 

nav~r parform·~d by Hr .. Hosteller or anybody w~:::-kir.~ 

~tder his dirs ction. 

THE COURT : It lcoks likr; if 

you ~.re gcir~g to buy it fro:n the same rne.nuft.c-::ur£:::-, 

the cnly difference is her.; much markup he \•1e.nts. 

I believe he c~lled it the rGpres~~J~tiv~ cf ~~is 

-- , , ..._ . : thG m::..!lufc.cturing pric-E:s, tho- cn1y diff~ .. r~r~cF · ir: 

bid, s Ry Flm1~s wants 10!5 --

MR. Y~STNER: Precisely. And 

if IntszRtlyal had fixed all cf the: n-.z..nufacturir.g 

. pric~s as the y did, as represented in th~ invoic!': 

th ~ t Hr. HcEn te:~ indica t ed --

HR . SPI::NCER: Judg~ , I h~v~ t~· 

arrived e.t a l.~ricc. There is no nvide:nc E: cf Ylh~t 

k ir.d cf furni t •.1.re is invc1 V.?.d \:i th t.h~ cth.:::.:- !:" e v;::.:: 
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bidders. There is nv sviaenc~ ~f how they 

arrived at c. price-· . 

143. 

THE COURT : t·l<.;!ll there is nc 

cvid~nce th~t they ~11 bid frcili this. 

1-m. KAESTNER: Your Hcncr 1 

even wit.."l resp~ct to the Inter-Royal si'tu~tion, 

hi:id Hr. 1-icstalle:.:: not inc 1 uded the $16 1 0 0 0 worth 

cf charg~s, Mr. Kybc= t.£sti..fi~::i that. his nc·rm~l 

pre£ it. raarsin wQs lass thUl 4% • 'Ycu \loi.:.ld add 

a prcfit mLrgin of l~~s ~~~~ 4~ ~c ths $~2 ,000 

to. I·lr. l~ybu- in his prices. ClE::::-rly 4 t cf the 

$42,000 would have given t he S~tc 6 l~wcr purchase 

pric~ . Thc.t is a qu~stio:n of sirrtpls math~ tics . 

. .::.n invcice , th~t i s 

his dC;:.lr.c.,nd fer payment to Ginns Southern, th<;.~ h~ 

h~d daliv~ej sa~pl€s to th~ D~nville facility 

end that $6111 was tc b'- p;::.id fer t...~osf; st:mples. 

- • - f... • • c.::..an ~ e~as 'C. C~rl Phillips coulcn' t 

fir.d th~.l.\. Nc em.~ cculd find thE'.n . Thc.:.y ::>iJ:9ly 

pri;:;r 'two. nct.a ticns tr.c.t 1:·i r • . .Mostc.ll~r s~r:t shG .. J 
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utilized them in selling the: job. But in the 

final invoice, he -represents that h e. d$:livered 

ths:r.t. Hr. Phillips testified ·that neither !-1r. 

Hostellsr nc;.r anycne else from "Int.erRcyal was 

substantial!Y involved in the installatio~ of 

the furniture. Mr. Phillips has testified that h~ 

e.nd the building and grounds crerv~ of the Danville 

facilit~,r asseroblsd, uncreted and cartE:.d awa1' the-· 

dabris of the furniture that was dalivsrad. And 

y~t Hr. 1-lcstellcr sends a bill on t.n~thsr occasio..-: 

'to Rcy Kyber of G!nns Southern saying that, ''\.;e 

h~ve ir1stalled thP.. furniture" and demanding $5, 012 

in payrrt~nt for that. I beliovs the Court has th,~ 

ccpy of thto. t invoi~ in front: of him. Th~t in\ro~.c::: 

is nc~ ~rr~igu~u=. It s~ys it is tha d~~nd fer 

pEyme~t for installation services of the furnitur~ 

at th~ Danvill~ facility. 

With respect to th$ u..mp~ 

prccfing, it is clear that the tamper prcofi~g was 

nsv~r dor1s by anyone working for Hr. Hcst~ller. 

~~. Phillips testified ~~at th~ h~rdwars arrive d 

c-. nd h~: tL."'!lo :.d~. d 2.nd assf.:rnbled m~£t of i'Z, c.nd h~. 

sc.H hundreds. EverythL~g had th~ ~rnp~.r prc=fins 

hardwi::.-e. And yet !1!:". Mcstz.lle.r caus~s Art. ~ inu-:1~rly 

of Dadnc~ En~rprises . tc send u bill fer $5,000 tc 
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Ginns Southern for tha tamper proofing of the 

furniture. 

I c:.lso direct the Court's 

attention to the phrasing ofth9 lettar that Art 

Zimmerly sent to David Mosteller, and in that 

letter David Mosteller said, or Art Zimmerly 

says, 11We will be ZJ.ble to change ovsr standard 

hardware to ~~per prcof hardwer~". Ho do~s not 

say that they will b ee installing the tamper proof. 

h&rdware. He rather says that "Ne \·:ill chang~ 

over tb.~ sttndard hardware to tampe r pror.:)f h~rd\;~.r ~·: , 

t..~at ie· t..~at will chang~ thG scrEi·Ts frc-m fl~.thc.z:.-d 

screws to tampa r proof screws. 

These r~pe~t$c acts by 1-1!'. 

Most~lle.:r were. cltUlr l y calcula t~d . They \'lZrr:: 

cl€ra.rly plann~d and th~-y ' -:ere cle ::irly inte:ntio~e. l. 

Th~ fals~ pretenses, the mlsr~presantaticn as t~ 

~ p~st or e xisting fact which rr.ust form tha b~si~ 

of e.ny of th~ counts in the indictment ar~ in His 

Honer's hands. There- is an- invoice for_ s~.mplc:L .. 

dcliv~cd r..nd ncne existe d. Ther~ is an i!!vcic~ 

fo= ins t.c.llaticr! p~rforrn~d e~.n d :n.ons .was. Tht:z-c i s 

~n invoice f c= tamper proofin g , fer ch~ging ove r 

scre-ws, and non~ He..s -·donG. Thcs -~ s~t~rnaT'lts ar c-

nisreprcsentntion . cf fac ts cr cxist~..ng. f~ct..s. Hithi!~ 
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any meaning of the. t word. And we go bey end that. 

Mr. Mosteller, in his interview with Investige.tcr 

Bryant, &s Inv~stigatcr Bry~nt has testified, 

indicated that tamper proofing didn't involve 

changing screws, .that what tamper proofing involv~ 

. was taking a little bit of putty and going down 

and filling in the -holes • And yet Investigator 

Bryant went down and checked those holes , not all 

cf them, ~d t&'lers w~s no evidence of putty in 

tht:m. .&'"ld there w~s ·no evidence of z.nyone having 

scrap~d putty out cf ~~Em. 

Hr. Phillips ~stified th~t 

the furniture arrived with tamper prcc;f hardwe.rE 

at the site. lJ..r . 1-iosblle r also ir.diclited to Z.1r. 

Brye.::t-: th!. t i ~ v.Tcs h~ ar.:.d Hr. Mcintyre who· want 

dC'\vn and did that. Of ccurse it was unn~cessl:.ry . 

Mr. 1-1ostell~r "lsc tcld Investige.tor Brycnt that 

in fact h~ did build in sampls charges in the pric~s 

he gavs vendors. 

Wh~t we have here, Your Honor, 

i s quit:: clE:..rly e situ~ticn -th~t falls .,.,rithL~ th~. 

l av; cf l e..=ccny by fals~ prP.t~ns es . Hr. l·~cst2lltr 

intsnded to d:!fr~ud the Ccm..'!lon·,.; e:; r..lth. lie did sc 

fi=st by establishi~g th; fraud. He es~blishes 

tha £rt..ua· \'lith t.h ~ .two dccum~nts .His Honor is 
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exanining now. One document to InterRoy~l saying 

put .it in, th~ other saying leave it cut. i:ie 

s~~lish~3 Q fraud by giving prices which they 

will rely en in giving to th~ Commcnw~ltb ~hie~ 

includes $16,000 to be divided up, $5,000 for 

sc;.mples, $5,012 fer insta~l.ation, or excuse me, 

$5,000 was for tamper proofing, the invoice for 

$5,012, but th~y ~n1y wrote the check for $5,000. 

Nc, \.;~it u minute. They wrote ths check fer mvrc 

than that. Th~ $5,000 ch~ck, D~dsor. Enterpris~a, 

this is the ch~ck for tamper prcofL~g. The chsck 

f~r the instal1~tion servicss should be in ~n arne~~ 

in £Xcess of $5,012, and ind~ed it is and is made 

up of thi~ ~nv~icc ~hich is an invoice for the 

c:..nC: beauty chair which is right ther~. You will 

ther~ ar~ no~tions en th~t p~ticular dccurr.~nt, 

en boti. of those documents which refer to that 

check. 

THE COURT: Wsl1 ther~ is no 

€vid~nc~ ~out the be~uty and barb&r chair. 

i·1R. :i\.A.ESTNER: H~ . ThG bill 

includes ine;tr.ll~tic.rr. ~nG. l·lr. Kyb;;~ i dsnti:fic..d 

c: • -· . 

t.'1is o..s ·'- bill !or-.. tb~ twc ittms cf f'l!rni-tur e net 

suppliz:J by the IntE...rR~yE;.l Cc:rpcr~~ion, bu4; suppl:'.· · 
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by Roya.l Install~ticn. Royal Installation submitt:..n l] 

THE COURT: Did they get the 

cha.ir? 

l·1R. KAESTNER: Yes, thay did. 

THE COURT: I didn 't hear 

any evidence of th~t. 

MR. KAESTNER: Fer that $5,000 

some odd dollar L1voice, cr 6,000 some cdd dollar 

invoice --

THE COURT : \fuich o-ne is the 

5,000? 

~ffi . KAESTNER: The $5,000 

is th~ tarnpar proof ir.g cha=ge , and tha t is supp~U:1 

by thes~ aocurn~nt~. 

This i s net a cas~ in vel ving thr· ·-;-; c: 

s~rvices . This is Q case in\TOlving a thef t of mn::. y 

~his ~s a case invclv.Lng $16,000 worth of the 

Comrucnw~alth's money bscaus e but for these offsns;: 

if Hr. Kyber is to b~ bE!lieved, his 4% profit ~rgin 

wculd hava besn add~d to the $42,000 prica r~ther 

th~~ to th~ inflatad pric~ which ~tr. Mcst e ller h~nc~~ 

Tht:.: Cc.;.."T.mc:rwl-..a l tr. p~id that rncn~y and i ~ 

~s cla~r frcn s~~=t t= finish th~t Y~ . Most~llcr 

int~d~d fur the; Ccr.:-.monw~alt.h ":o pay tha t. It is 

equally cle~r th~t 1~. Mostsll~r n~de m~srcp~e:enta~ onE 
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to Ginns Southern, and that those misreprasenta.tions 

related to a past or existing £act. It is equally 

clear that Ginns Southern relied on those. They 

disbursed $16,000 cf their money in reliancs upon 

those. And .it .i.s equally clear that the Commonwealth 

relied upon those because they accepted Ginns bid. 

This is not a situation where the Commonwealth 

get what it paid for. The Commonw~,lth did not 

get those samples that it was ch~rged $6,111 fer • . 

rl~he Ccmmcnweal'th did not get th~t ins~lle.tion. 

And thf~ Commcn\'laalth did not have Mr. Mosteller 

or Dedscn Entsrpri~es or anyone else corne on d~n~ 

and change standard screws £cr ta.mp~r prcof screws. 

~hs Commonwealth did not get what it paid fer. 

Your Honor, th~r~ h;s be£n nc 

evidF-nce preser.~d r~iliu~ting cny cf th~ rapr~s~ntL-

tion!:> mad~ by any cf thG \ldtne sss s. All the 

witnesses clsarly indic~tcd th~t they accepted 

1·1r. Mcst:sller 's representations regarding insta.llu-

ticn, regarding tamper proofing and regarding 

saraple::s and th!;J• disburse d the!.r money in rclit....T).C C 

upo:1 thc::::::n . our \~it..""lcss~s he.vo tcstifi€0. th~t they 

relied upon th::; p=ices submi-tted by Hr. Host~llcr, 

c.nd thc.t ·they based their· price qucta:t-icns upcn . 

the quota ticns suppl.ied. by r-tr. Hostalls.r. 
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If the Court examines the 

de.te of the various docum~to t.ha.t ha.ve bee:.n. 

p:::esent~d, the Court \'lill note that the da"t:-~ of 

each of the invoices for installation, fc= tamper 

proofing and for samples are after the events i.n 

question. 

And again, we ask the Court · 

to rsm~-nber tha:c Mr. Host.~lle.r set this up. HE. 

sst it up in two different order forms, on~ ·~ 

Ginns, on~ to IntorRcyal. 

TilE COURT: All right, ~ssurr.in; 

everything you say is true , and the Ccurt.b::lie::-ves 

everyt.hL""'lg, isn 't thers scm~ here i1 the lc:...\·; of 

false prat;nses th~t I c~~~ct pl~inly s~nd by 

be~n de fraude.d? In ot.h~r \I.'Ord::::;, I can It. siv.;-. you 

c. ch!:ck fo:c a thousi;.nd d~lle.rs ~~'c. h: not sign : j 

ana you -:~ke it c;.nd you coma back ~nd say, "w.::ll 

th~t•s ~ false prstonsE. How about the duty ~= 

these vsndors .in ths state? 

HR. KAESTNER: Th~ Supre.iT.~ 

Ccur~ of VirginiL hac clc~rly adarc ssc d t~~t iss~~ . 

The Cl:..S S:: cit·~.:l in t.l:;;. Mancra .. ndum o f L D.·.-1 thnt I 

gsve tc Yc.ur lienor, t. copy of '\'lh ich Ha s givc :1 ', .. .-..) 

dc:fens;;; counsel' · w&s ~Jarran v. Ccrnmcnw£.~1 t:l:. Ar .. u 
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in th~t case ths Supreme. Court said that there is 

nc duty to inquire th~t the focus must b~ relianc~, 

was the representation mcde 

THE COURT: I think you hcv~~ 

got a little broad interpre~ticn on that case, 

that there is no duty to inquire. TherE is some 

duty to inquire. If I had taken the check for 

tlw $1 , 0 0 0 and di.dn • t s ig:1 it and they ga. ve me. E. 

thousand dollars, false prctsnsss, it is obviously 

void on it,s f~c~ . No\'' th~ ba.I"..ks will do t.hat in 

Richmond, but t.."'lcy dcD' t do it for !!ly ch~cks • 

Thc.y might do it £cr som~bcdy els-e, bu·~ y~u hc.v~ 

got to lcok et the instrume:nt Z4nd sea whc".:. it is 

before you can r <:: ly. 1 r.:;;~ we ar.::; nvt d~.:!.ling 

Purcncsing ~nd Supply Dzpa=~~t i s an cxp~rt in 

tile;; s~se that they tako .in what ccm~s in. 

HR. Kf..ESTNER: But the. Court 

must remember thc.t pgcple in the D~p~rtm~nt of 

Purchase ~n= Supply ncv('"_r s a.,.,r Hr. Mcstclle:r 's 

invcic€s fer: sC!.mples , nev::.:r sew H=. gcstsll;gr's 

invcic~s for in!:t;~llr:tic::, e.nd n~v::r s av; any 

invcices fer tarr.pm:- pro::;fing. 

THE COURT: Ycu ke~p t~lking 
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ebout the Cammonwealth's money. Isn't it~ duty 

fer them tc see themselves? 

.HR. KAESTNER: No, it is the 

duty for the Commonwealth to pay the .invoices 

presented to them by Ginns southern. 

THE COURT: That .is th~ reason 

they want to raise the gas U.x. 

MR. ~~STNER: Probably it is. 

THE COURT: It doesn't make 

sens~ tc me. 

!1R . KAESTNER: I~ this case 

Mr. Kyber indicated that first of all he vl~El not 

~n ~xp~~t in the furniture line. ~tr. Kyber ~lso 

indicate d that it was normal for salesm~i 

THE COUR'l' : \~~11 to me h :: is 

holding himself cut ~s an exp~rt. l·:r. Kyber 

also indic~t~d th~t we ar~ nc~ ~lking ~bcu~ 

furrLiture nc-..,. Apparently the State got the. 

furniture. They were charged too much, as you say, 

$16 ,000 too much, which the State claims w:mt to 

~-lr. !-los teller. But it se~ms to me it is so:u::. duty 

~omz-,.;hE.rc fer somabody the..~ is sp::ndi r.c publ ~ c 

m:;n{?y t:c do it. .Hy mcnc:>y is not public, bu;: ::..f 

th~ bar.k is spending my mcncy, th~t !s thc . rea~on 

I get a bank stat$Il~t, to se~ wh~~ t.h~y ~.rc spe..~=.i .g 
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it. It looks like to rn~ it is scm~ duty on the 

State to see that these thi."lgs wer~ done. 

Are thE=.y so n~glig~t in th~ t:~ing the.t they havs.· 

psrmitted defraud? I ac ass~~ing whet you said 

is true. 

z..m. KAESTNER: The inquiry, 

of course, must start with Ginns Southern. Ginns 

South~S:rn indicated that it \oras norrnc.l fer sa.lesmc:-:-:. 

to us~ sampl~s L~ jobs, end en occasion these 

s~rnples would be paid fer by a particular vender •. 

Why should Ginns Southsrn inquire? 

THE COURT : Hhat. did Ginns 

Southern ge t the $2400 fer? Fo::- placing the crd~r: 

HR. KAZSTI~ER: Fer placing th·~ 

order, s ubmitt ing a successful bid to ths Cc~~Qn-

,v,~;:l ';:h , submitting the lVi·i bid to the Com.'1lC!!vT~2.H;.h. 

THE COU?-T: It S £-c ::lS to IM:~ 

to b~ e.n a'.;ful let of mon$y just to pl~ce an ordt:r, 

$2400. 

HR. ~.ESTNER: You kn0\'1 wherE; 

my sympa. tide s on that r~.gard li~. But nsvcrth~leE s , 

d E-~a l directly witb t.L~e: Cc~~m-:z::lt.h, bu-= rc.thcr 

allo\-l~d venders in the Cc::-.. :::onw::al th .. to ds.:.l '"i th 
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If Intc rRoyal would not d~~l dir~ctly with ~~e 

Corr.:ncnwe7'-1 t.h, clc.a.r ly Inte.rR:>yo.l is going to 

d~Ql through &. ve:-.ndor such s.s Ginns . Gi.Iu"'l£ th~n 

plccs.s --

HR. SPENCER: Again, Your 

Honor, I cannot sit and let a. misstatement be 

}~ybcr, tha t h e did not knew wh~t -:he situatic:-. \.;as. 

~~~re . You ~skcd , Your Honer, ~nd I point~d ou~, 

DPS or fr om scrne ether source . And ~~ers i s r.o 

~vid~nce cth~r th~n tha t. 

COt;~'i : 

t~ find cut whe t hs get th~ $24 00 f c=. 

~pp~r~ntly get th~ $2400. 

'.::.h ~ b j.d • 

~: :-> •• • ~~c -...·-:- o . 
.1.. -~' . l'\.l~ -.L .. ,- ... ,. 
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?>ffi. KAESTNER: Yss, but it 

dossn't involve the :epresentation th~t s~.~mples 

h&d besn d~liv~red when they had net. It do~sn1t 

involvs ths r~.presentation that instz.llt.ticn hz..d be::::r 

performed. 

THE COURT: In fact they den' t 

po.y judges that well. I m~~n th~thing that is 

bothering me, it seem~ there is soma reaponsibili~7 

that som~he.re a.long th~ way, during t.hs: no=nml 

course cf business, thet they wculd have ch~cY.~d 

this and sE.id, "t.~is is a fr~uculent invcic~ ~~. 

Assuming you are correct, I m~an ycu ha"'N: get 

$5,000, you are going to~y fer sc~~ody ~~~thus 

Honer, don't forget that th~y d~d rcociv~ ~ 

certificate of completicn so thc.t t.h~y did t::.k ·: .. 

some ste ps to ch~ck. Th~, receiv~d a c~=tific~t~ 

of ccmplstion from Wesley Sc~rce . So th~y did ~~ 

fc..ct t.ak~ steps t o insur~ tht.t ~a jc;b ccnt=z::.ct~:d 

T l.LE COURT : D ~,.:; .;..p..~, ~ _ ,. _1 "'"' ' _u t.-.:. .L ,.._ • \.. - _..,. __ 

·::c hav<: ~rr.p~r prc::fing? 
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Did he rE'~lizn that the furniture c~m~ in \'lith th~--

HR. KAESTimR: Yes, but aga~n, 

H~sl~J Sce.rce didn't kn~·~, or those document~ 

frcm D~dsc~ Ent~.rprises "-'~re not addres z~d tc.. ;.~ • 

Sc ?.=ca.. These documents from Dadson w£re addressed 

to z.~ostella and to Ray Kyber. ·Those dccume:nts 

w£r~ net addressed. to Mr. sc~rce. Th~ bill foz 

th0 st:mpl~s \'le-.s addre-ss~d t c R:.y Kyber, not !IJI. 

Sca rce: . Ar,C. the bill for inst-..11~ ticn 'v::..s addrc:ssE;:.d 

to 1·-lr. Kyb!!r, ~ot to !·1r. Scare~. So -:.h.~t l·1r. 

Sc~=c(;:, based upo!l no t r e c :ei \~ing ccpies of th~ lct~r; 

fr=n Dadsc:l, n::>t. re~i v!ng ccpi~E cf Host.sll~:r ' s 

~vcicesfor ins~llation ~nd tamp~= prccf~ng, cculd 

cnly kr:c-..; \-.'hat wac on tho purchE..s~ crdcr, ~nd thct 

to !'-~. Kyb~r in his cert.ific.'lt.r. of co::npl~ticn thr. ·:: 

I just pr~!;e.."lted to Your Honor· \'le.s in fact. that . 

the furniture arrived es specifi~d and had b~~n 

.:.r.st:-lled . Hr. Sc<:rc E": in f act wc.s ftmctioning 

t~ut-hfulJ y. 

Tr..E co~r.r· : l\ ;:;, I civn • t th.i.r~l : 
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HR. KJI.ESTNER: The mi.srcpr~senti:. 

tionn w~re ~11 hiddsn frcrn Mr. Scarce. Thos~ 

misrepresen~tions ware made from ~x. Mcst~11er 

tc Ginns. These misrepresentations began· when 

~I. Most~11er first provided prices to Ginns 

Southern, b&cause those included the axtra $16,00~. 

And thGy continue when Mr. Mosteller orr~nges wi~~ 

D~dson Entsrprises to g~t this $5,000 subroi~ted 

fer ir..sta11!-ticn nev~.r perforrn:gd, not to t..~ ?: 

Ccmmcm-:ea1 th of Virgin:f.a, not to Sc~rce , but t~ 

ths v~ndcr. And th~ ve~dor t~kes st£ps. It 

acks fo~ ~ c~rtificats of comp1~tion frcrr, th~ 

proc.: hwrdv;arz:? Of cours~ it was C.e.1ivcr~d vi:t!-. 

The furniture was inst~llcd. 

Th~e is no r epres entation on that certificat~ cf 

ccmpl~tion regarding s~plcs. Mr. Scarce ci..'!!lply 

..,,~.s in ~:- pc~ .H::!.o:-1 to inquire b~hind Gi~~::-:: ' bid 
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cO®~tted, engaged in fraud to raceiv~ th~t 

$16,000; th~t h~ made rr~sr~pressntaticns vf f~ct, 

that he corr~tted f~lse prat~~ses, th~t he 

misr~pres-~tsd p£.Et or ~>:iEtir.g fe.cte; that h e 

secured paym~nt, and th~t all of th£ go~ds and 

servicss invoiced for vThich Hr. Mostallar paid 

nev~r existed or navsr v:era nesd~d becc..use th~y 

We a!::k t_'l-).c Court to fi.."ld th~ 

def~mda.r:t. guilty t:~s che.rge d. 

t1.."R.. SPENCER: If Ycur HonQr 

ple;;.se , counsal for th~ Ccm."'rtonw~.:a.l th h~s e·:Y.pr .s..s ~ :: :; 

hiras :slf vary vigcrously ~.nd v sry fc:rc~fully, Lu ·c. 

h (", s e ems 'tc skirt vlht~t ; .s th{~ bto.s i c l:ituc..tion 

in this Ci:S ~: . 

fer s c:r.1~ 4 0 r.tinutu :s ~nd n~v~r <"!"!CC t~uch o n t.h :-

r s ;-.1 issu~: in thE; ccs -~. 

h e sz.id, there '\fluS Eo ouch cf it, c...nd I cbject-s:d . 

I dislike int~rupting ccunsel,_ but I f~lt that 

i t ~-~~s ns ::e ss e.ry t .:.; cb j ~c{;. frcr;; time tc timf:-_ t c 

t!"" .. i r:.gr. 

cvid~r.cE" . 

,. ,_ ._ .... 

-.. · - ~ · . ...;... -. ~ . -

in cc~trcdic~icn tc 
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and the Court said th~t you ata at ether places 

other thru1 Shcney 's -- the first thing I want tc d:; 

is to S$?. whose pencil is rjght and whose p~cil 

is wrong and just whet justifica~icn ~J. Kaestner 

had for repeatedly spe&king cf 38%. It seams to 

m2 that the bid was $60,500 andscrne dollars, 

end the amount th5.t. Ginns paid to ILterRoyal was 

42,000cnd scm~ odd dcll~~s, and ~cccrding to roy 

p~ncil the.~ m<:c'a.ns Int !'rRoy?.l got pretty close to 

~n even 70;, if you rc~~d~d both nurr~crs off at 

60 ~.nd 42. I ge t 70 ~ en that. And wa knc· . ., tht=.t 

}1r. Re>y Kyber sc.id th~t they got something l~ss 

thc.n 4%. And it se~r..s to me that th~t \'Tould l eavs 

scm~th~ng in the ~ei~r~orhcod of 26~. It m~kes 

rn~: \-lish I t.~d l :e: t him put his P-xhibi t But I 

sc..i.d, you de;. ec.t. e. t place s oth~r than Shcn~y 's. 

Sc I WE-.s E truck thi:. t wh.:. t we wc:r s re=.lly ccing ,.:c.=.. 

b8 ing subj~ct=.d to eo. conside;rable E:In.Ount of smok~ . 

And then 11r. Kcestnar se..id som;:t.."ling, and .he .. us e:d . 

t!:~ \'lcrd , end I didn't, c~ wc=.sn't c c rttir.. I quitr: 

. . using ~bsc~r :~ , I am jus~ wond~ri~g who ~~ cne nc~=-- -:. 

i~ trying t.o cbscurc- vhz::t, c.nd frc::: \·:hcr-:1 . 

Nc:~·.· h~'. stE-.~t!:d cut vri t.."l) the 
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recitation, I thought h~ was going to b~ on the 

right foot. He start~d cut with ths reciuticn cf 

ths nature of the offEmse. And his first statemc::J~. 

W-e "'- that ther~ ware four e lemsnts to l~rceny by 

f~lsa pretenses.! heve no doubt that the Court is 

fc.nd.liar with tha fcur elernsnts. They were first 

stated in VirginiE:. in Fay~ v. Commonws:.lth, which 

is all the wa.y back in 28 Gratton, an 1877 cc:.se-, 

\·;hich d~lt with the sa1ne sta.tutes and t.b.e 

pradecesscr cf the present statut~. It is net 

rn::.t£ri~lly chQ..nged. In that c-ase.. it wc>.n h~.;ld t.h~. ~. 

th~r<;: were four slements th~t the Ccrilmcn\\a;..lth hz~:: 

tc prov~ , and that these xcur alem~~ts were t.h~t 

the lercany wes, and I w&nt to gst the cQs~ ana 

ac-::.uo.l fr!:..ud . Nwnber 3, th~ use cf fz..lsz: pr~t£ns ::: 

for th~ purpos2 cf perpe~r~ting the fraud, ~nd f~~~, 

~ccc.mplishmunt of the fraud by I!lSar..s cf th~ 

falsa pretens~s used for the: purpose, th~t is th! ~ 

fr:.ls e prElte:-..se:E to soms degrsr-:· must h~vs i r:".cuccd 

or p&st c.v~nt. • .. 

Now the first thing. cll;.t M.:r. 
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Ka.estn~ iE trying to do is he is trying to gc 

c.ll th~ way through the situatior. and take rr~tters 

as they d~velop and relate them back to the point 

at which V..r. l1osteller, and I \o:ill use his \'lord, 

presumably ggve these figures. Now there is 

the first error. Ther~ h~s been no testimony v1hatso-

evsr that Mr. Most~ller gave thes~ figures. 

Do you hZl v c r. quas tion, Hr. 

Kc.estnz.r? 

NR. KAESTN:C?..: Yt:s ~ I object 

tc; the:t because e.t the tcp of Exh.i ~t 6, ir, R~y 

Kybe::-'s hand~·lriting, there is i:.. ~ctr..ticn as to 

sc.urce of these quotations, a.nd I ":culd direct 

b::-~ y cu G.nd the Court's ~tt~"'l".:ion to that. 

t~. lk to h:..n. 

HR. SPENCER: Hy r ccoll:.;c'!;.ic;n 

is t.he.t h~ s e.id som~;on.z in his office go·;; thsn, 

and h~ pre sumad tha-t the:y cam~ f rcm Hr. · fiost~llcr . . 

THE COURT: H~ sa.id the quotes 

Nc-.v if y~-... pr.:;ce.~:l en, th=:r[.. J­.... ;:; 
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r1o evidence that there was any false fact. 'lhe 

£vidsnce came at a much l~ter t~e when th~ 

furniture was actually d~livered at D~nville, and 

itprov&d to a great~r or lesser ext~nt with ref€r~nc : 

to two of the items, installz.tion and tamper 

prcof.ing, that the amount of vrork done, in the 

case of tha ta.mper proofing, t...~e amount required 

to be donu , ~cccrd~~g to the Comwcnwe~lth en 

witness, \'lE~s rathe.r slight. But. as the Court saicl, 

hc\·l doe£ that m.a.ke 1~.rceny? If I hav~~ ~ $1,000 

automcbile and r · scll it to you for 5, and you ~gr!~ 

to p~y it, hm1 is that la.rc~ny? 

Now step ov~r to ~~~ install~-

tier-.:.. You -v:ill recall, and it is thG ve-ry s~rr.~-

t·~. PhiD..ips t;;stified ~out th~ i.nsU.llc.ti::r; cf 

the furni'turs, but he did net sc..y th~t. HosJ.:.~: ll(;.;r 

dl.. d nc"""'ing. m th ... h i ~ 11 r. 11 ••• .u 1c ~ con=rary IS s& a · os .;c ~r ,,,~: 

ther~ and h~ did help. He was thera for en& day, 

hE- t.~inks. H~ thnn agreed that Mr. Hosteller hQd 

cc~e back at a later time, and he ~~~r. agra8d thu~ 

th:::. m£.n \·:hem I brought in, whc \n.~.s id~n'tific: 

\>.'crk~d .en it. i~c::-w onco again, w::: ar~~ bt..cJ: t:; th:-. 

$1,000 c.u-:..c:.r.-.;;!:>i.l~. ln ora::r t~ c2.rry <;he ".:.l:i::.g ,. 
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st~p further, let me gc back just fer a mom~nt 

and remind the Court that Hr. Kyb~r said that. in 

the ordinary course of business .samples wer£> used. 

This is how the dealers mads th~ir s~les, that 

either the dealer or the manufacturer's representa-

ti v~ would bring samples and shew them, and the. t 

somatimes these samples were left. Sometimes they 

we r e not. I think he said scmetim~s they ware 

de stroyed. 

Nc:-..; he also said thct. Gir.ns 

Soatharn did not de installaticn, and that ir. this 

cas c they lcok(;!d tc Hos teller to de t.."l.::.m. And h~ 

s:a.id also ~'"l~t they did not tz.mpcr p=oof f urni tur~, 

t.~a.t r..e didn't ~ven kn~,.,r what it \las. And h s said 

tha.t but fer i:h-s f c.ct t h at h G lm~~: c:1 th~ f ro!lt 

c ::d tha t Hcst~lle.r w:;uld tz..kc c a .rc: cf ;;hcs..:.: things , 

~'1c-.t Ginns Southern cculd not hav~ b:...d a nd t·1ould 

net have bid b e cause t.~oy weren't prs.p::.r:;:d to 

de them. They didn't make any inst.E.ll~ticns cutsids . 

cf th~ City of .Richmond. 

New wh~t you are ba ing ~Eked 

de ,. Ycu::- Hon~r, is 

dcn' t think th~ Conur.c:m·;~~ lt..l-1 ";c u l d d : r1y t hat • 

.ZO.s I s ay , the Cc;urt h~s pu~ i~ . th~ p=c:p~~ i".:icn of -:h ·: 
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I , 

S 1, 000 car .. But let nte ask you this: Clearly 

Ginns Scuthern anticipated getting frcm the Comr.c n-

wealth tf Virginia $60,500 plus. Clearly Ginr.s 

Southern a~ticipated paying InterRoy~l 42,00 0 ~nd 

some cad dollars. By the testimony , Ginns 

Southern anticipated making something less than 

4%. Th~ Court has picked $2600. 

THE COURT : 24 . 

HR. SPENCER : $240 0 fer 

purpose s c;f discussion, ar.d I cance d?. it cc;uld h~.Vf: 

be~n 2, 000. I den' t kno-w what i t \•las. 

D';') Rcbir.son tampE!r pro~f scre-.'s in it? Suppooe 

v;hsn th?. furni tur~ hQ.d come in the g:::1tle.man who 

t-ss tif ! c d fer th€::1 Ccwmonw~ o. l t..'l., Cc..r l Phillipe , !-.:;.C. 

<.:.c gc;, d e.- ;.:.his . \\'rLc ";cula ha.ve dc::l ~ '- it? 

~IE COuRT: Le t rna &sk y ou a 

question , Hr. Sp~Lcer: TQ.lking abcut th~ ccnt=c.ct , 

I am going b eyc-n d tha~, I de!:. • t \·7orry a.bcut tb~t .• 

Hc v7 c::.bout th~ $5,000? 

I~~ . SP.i:: ~c:c;; : ~-~ic!'~ $ 5 , 0 0 0 , 

J ud:;:-: ? 

'l'l:E COURT : The. $ 5 I 0 0 0 
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r.'.t.R. SPENCER: Tamp~r pro:;.£ ing, 

yes, sir. 

THE COUR'I" : HC':l abcu~ tha. t 

$5,000? Th~ evid~ncs iE ~~cc~tr~dicted thet 

a thousand dollars wen~ tc D~dson. 

l'J.R. SPENCER: Yes, sir .. 

THE COURT : $2,000 \ole.nt tc e 

ccrp~r~ticn to 1-ir. Host~;..ll~r 1 s a.ccounts re-:c~ivl:.ble , 

end $2,000 to buy a trailer. Is the re z:..ny 

cxpl~na tion b~fore th£ Cou.::-t cf why h~ 1t1ould g~t. 

that $5,000 to k '?.c=p fer hi.s c ";n? ls:n' t th~t 

u~cc.:ntradictad e-viC.~nce? 

HR. SPEI.~CER : Thc:.t ' s right.. 

THE COUP:I': And in essGnc2 , 

h~. s~dd -- h e didn't s~y ·~ l.- in this l e.nguE.g e. , bu~ 

h e:· ·- lc;:n::~d his n~~ fer -· t!:~us~nd dcllc.r~, c::- s~lC:. 

if Ycur H~~cr pl$ase --
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?ffi. SPELJCER: If Your Honer 

pl~as~, \'lhr.~ ycu arc doing iE: presupposin9 th~t h~ 

n~v~r \'lould hav~ h~d t;,;, h~vts gem~ to De..nvi.ll~. 

L~t's gr. o· -~ '"'-·k ""r. ,...,.. ~uc'""'· ~ - ~ + J r-.n 'o.l" -- !li.) ...... - ~-.::.- _._ ....... .Suppose all t.'l~ · 

furnitur~ had com~ in and there hed not been a 

single pi~-ce of tamper proof hard ... Te.r~ en it.? 

THE COURT: I can't go on 

spc:cula. ticn. 

HR. SPI:NCER ~ ~·~~11 you v1er0 

gcing 0:1 specula t!.on the otb-r'.;.r \v~y. 

THE COURT: N~ I am not, 

~~ct required D~dson to go thsr6? 

THE COURT: t-l\:;11 h r; nr:v:tr sa.'l"lt 

r.nyb~C.y up th~r::. 
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HR. SPENCER: L~t's go back. 

THE COUI:T: Le t's go to th~ 

furni~~E that iQ not the r e, furnitur~ c~roples, 

at Dr.nville Southern. Virg:.r-i~ Hcmtz.l Health 

Institute. They finally correct that e.nd they get 

H: dc·.l:l to $6100, $6113.27. Whc.r~ is ths furnitura? 

HR. SPEUCER: Sir? 

THE COURT~ \·lhcr~ i!J the 

HR . SPENCER: h'h~D is t.."1~ 

THE COURT : The rn=~~y went tc 

Davi.d r~of:;t~ller. 

HR . SFEl~CER: You c::::r. It 1:~:: \J 

Court hc.d hi. t upcn that ~ f €;·1 minu t::~ . (;.gc \>:ht-:1. 

you ask~d wh~t evidence wan th~re that h e ever 

gc:~ 'i:.h ~.s ·:. ch~cks. The. c.:n 1y ~vid~ncc th<::.~ Host~ll~= 

N':Ju Ycur Hcn~r, I t_l·lir.k ~hf:" 

C~ur:; rr:us t c~nccdc: tht.. t in crc:.r fer y:.:u t~ cc!lclud: 
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thnt Hosteller got s ithe.r the $6100 cr th~ $5,012 , 

I think it. is because his namCJ Lppae..rs on thz· 

ch~ck z.s the peye;:. 

THE COURT: Hi~ nan~ .is cnly 

on one check. The other is to Royal Inst£1.llation 

and the other one is to D&dson Ente--prises. 

~m. SPENCER: Yes, sir. And 

and th~t is by stipul~ticn, ~;as th·e cna ~ Dc.dsvn. 

Ent~rpris2s. 

TEE COURT: To R~y~l Ins~llati:~ 

HR. SPENCER: There is no 

evid~nc~ befcr~ ~a Court cf whc~~vcr h~ppcn~d 

No\·.' I think y~~ were addressing 

tamp~ prc:lfing. ~.r. Kaestner ar.g.ued, "Phillips 

said t.h s furniture had 'b.mper~oof he.rdtvare whP.n 

it e..=ri v t::::cJ.". Ar..d t.hE:.n h e said t'o'hc. t: I think i~ th r=. 

pie c €. uf this furni ~ur~. Th~c. is no cvidcnc·r- t.l-t~t 
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Hoste:ll~r ever tamper proofed more thar1 10 pieces. 

But t..~e fact rema!.:..s that thE: Comrnonw~~lt:h has nc";: 

established this necessary basic f~ct iZl the cas<:, 

just. e.s they nevE;;r established ~'1~ two re.guirsd 

showings that Mosteller got the money. Mosteller 

is indicted hera on the. thres count indictment, 

and they have absolutely neglect~~ to put uns 

sci:{tilla of evidenc$ b c:fore tha Cc·urt fr.!lt .t-lost~llO?.I, 

on those twa it6l-n.s, got a pe nny of .it. 

Noi:v l e t's gc en if \·; e. could. 1 

bui lt in the cost of th~ sempl·es, a-.nd r .;::peatedly 

bill$d Ginns. That is not~ fact, Yc.ur Honer • 

e::l'!ibi t cam:; in 1 th~.t. Gir~E r~c~i v~d a rr.arno. Thi~ 

proc fing. No""r if you will look at th '!; dat.€, Ycur 

Honer, I think y;JU will s~'r• that. this is Dece.:I'.ber 

th0 10~'1, I bG':liave. 1 or it is earli er on. ·That ·is·· 

the l~tt s:.r from Zirnmt!!rly. l'.nd if you \·iill lc::-k 

~-t th~ cth[:~ c:!ocum~.nts, ~.t ls!:.st by t h ·:: dc-cu.rn~nt£:, 

carr:2 to Da.:avilie · on M~rch t-l:e l8~h, c·r · th:?:r~6.bout:. 
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March the 18th. It says F;O.B. 3/18/77. I can 

cnly conclude· that thc.t m~~ns whf'.t it says , th~t 

it wes loaded in the truck to g~ to its d~stination 

on N~rch the 18th a.nd was d~liv£red scmetim~ aft~ 

that. No-v; then, where then is the misrepresentatic!l 

of the present fact? At th~t point who knew? 

What e vidence is there as t .o whe. t the s i tue. ticn 

wes with ref~r~nce to ~mp~~ prc~fing? 

Now lst ma· cerry it just a 

step further. Suppos~, Your Honor , as I said a 

mom~nt &go, th~t c~~l Phillips's super~sor h~d 

not calle d him w""ld s~id, "do this"? Suppose tha"!. 

e upc r icr had net c t<.lled the r2cret:.. tion crew and 

said, ':de this"? Suppes~ t.i.z::.t mt'.~ h~d not call~d 

t h e cthr:::- e.mpl:)yec~ an-5. s~ia, "d~ t...'lis "? And 

su!?posa the c~st of ~stc.ll~tic:.l had invclvc.d 

bringing in 20 p~opl~ at $50.00 a day, ~nd it h~d 

t..&.kcn. th~.m the same number of de.ys ·that Hr. 

Phillips s~id he worked en it? And the cost then 

for ths installatic~, inste~d of baing $5,012, 

h~d actu~lly b~en $7,012? vlho \'~culd hav·<-" paid 

fc!: it? Would Ginns? ~G. Ginns, in ~dvancp, 

hc.d b~~n c.dvised t.h:: t thcy h~d a ~rt:.in llrecunt ci 

rr.:m~y t..~at \;'ould gc to in~tzdlt4ticn. Suppcse:, as 

· -I-· sc:.id, not en~ s:ti.ck of furniture he..d had a tempE~.· 
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prccf scre\v in i-t and it h~d takEn a weel: for Eo.ll 

cf t.l-}~ il.ath6ad scre-.. ra, as sorn~ havE~ speculated, 

to b~ removed e.nd tr~mpcr pro~f scre<.-:s put in. 

Who would h~va paid for that? vi::.uld Ginns? 

the Commonwealth? Would InterRoye.l? The testimony 

from tha Commonwealth's o\-m witn~sses was that th~ 

person to whcm they · looked to take care of problems 

was l>iostsller. 

No\-: what you axe being asked 

to do is to convict David Most~ll€r en thr~~ counts 

of l~rcony b e causs on this par~cular job, a~ he 

ens like that sincG." , \•lith scm~bc.:-::y Metal, I cc.n't 

thiri-: cf t..~~ name of tht:= 'b:o othc=, Lincc;ln, tha 

Hcmur , ~r.d you ce.m~ pr~tt.y clos e to putting your 

hand en it, ycu have ei situation that is u.."'lb~lisv~lE 

that th~ Cc~~nweQl~~ of Virgini~ purchasing millie~~ 

ond ~illions and millions of d~ll~rs wcrth cf 

~:ost~ller 's. The eourt l:ncrw's \·That. haz b~;;.~ g:::-ing c :. 
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for two years, c..lrnost, c.= mere than t\o;c y~.ars, 

\'lith this .i.n depth investigation. The CO:r:lLlO:'l\'Je!'..l ".:!"". 

of Virgini~ is .n~t ~ par~·to any cf thcs~ things 

tho.t. dealt \d.t..'1 ins~lletio:n cr temp~ pro~fing 

or samples ~t e..ll. The Commom .. ;eal th of Virginia. 

said to Ginn, and 7 other dealers whose names arc 

on the exhibit, e.nd I th:f.nk it is -- well I t r.;ll 

recC:'.p. W~ll I said I' c. sc.y ,.,,.h;. t it. i~, bt.<t Jua;· , 

na.m~s t.pp~c.r en Exl:ibi t 2 c.s ,,,zll, "hof.".rc.: ' z whr.~ 

w'~ \·ra.r..t. You t<;..ll u:: wh:. ~ it \'1ill ccct us if ycu 

furnich it. Th~ cc~dition~ ~r~ tn~t it b e this 

o:.·liverc5. c:nd t: €·'.: \.1:' ir. the .... \... ... .L " · ·- '"'" ••• -
\i,..ll._.~ •v .. 6(,.:. 1t ·-

THE COUl-.'1': Do ycu r c cl:cn «;..'1-e..-::-

is v1hy our tax£-:; are so high, nr. Spencer? 

l·ffi. SPENCER: ~ur Boner, it 

cculd wc.ll b~! ·~:,.;hy U..xss e.r"S so .. high. But I t~ll 

cf d~ll~r!: tt;, pros~cut.-e:- t.J'Iis ::-.e.:t en 

cvid~nc~ . . 
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Your Honer please, the indict-

ment recites th~ft from the Commonwealth of money. 

In r~sponse to a demand fer a stc.~me.nt in writing, 

Hr. Barry se.id that the Commonwealth, e.s to e.acll 

count, every indictmsnt, in every account, will 

rely on 18.2-178. I have recited to the Court 

wh~t the four essential elements are for a ' convic-

ticn under 18;2-178. 

NOH let • a go right to th~ 

crux of it, if the Court \·lill. Go be.ck to tha vc.ry 

first sta~"r.~nt Hr. Kaes:tnar rn~de in his argument. 

He: said, 11 scmebody relisd on thet f~lse pretense". 

No<.·i there it is in a nutshell, Ycur Honor. I~ 

ord~r to convict Mosteller, they must not prcve 

that somebody r~li~d upcr. th~t fals~ pret0nsc, 

th.::y rr.:;st prove th~t tha Ccii"..mom;c.alth r c-li £-d en 

thLt falsG pretense:::.. And the evidenc~ is clear, 

ht:· rep~tedly argued it himse:lf, that the CO!"..monw£!.l4 h 

kn;w nothing about the cost cf i.nstallaticn, or th::: 

cost of tamp~r. proofing, or the cos~ of s~~ples. 

Eut nc:,u let rn~ pcint: this out tc ycu, Your Honor. 

Neithe r did the Commonwealth kr.c-;-1 v:tr. t Ginns 

Sout.h~rn get fer puttinsr nurnbC!rs dc\,-n en a swck 

cf pap~r th~t they h~d gott~n . f~o~ surn~onc P.lse , 

fer \i·ri ting two lett~rs, f..nd fer signing I think f;;~J 
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checks. The Commonwealth didn 1 t know that. The 

Commonweal t.h didn 1 t knaw Ginns South~rn was going 

to ge t $2400 for doing ±hat. The Commonwealth 

doesn't know what the trucker got, Roadway, I 

think one witness said~ The commonwealth doesn't 

knew what it cost InterRoyal to fabricate the 

materials, the items. Why should the Commonweal~~ 

kno\.; any of that? The Cc!amonwealth asked for e. 

comp~titive bid. They get ~ competitive bid. Th~ 

had 8 bids. They took t~a sm~ller cf the bids. 

Now Mr. Kaestner can !l.rgue until h -:2. 1 s b lue in thQ 

fe.ce cf '\1-yhat is behind the other 7 bids, . but Your 

Hone=, the Commonwealth has not shewn you on~ 

scintilla of avids nce cf what is behind those otl-1<':.:: 

bidr.; . H~. dcn't kno\..; if it is Int~rRoy~l c= LL"lccln 

or T~ddy Rooseva lt .cr whoever the ~nufecture=s 

Inl!.Y b e . But. you ,.,ill not·~ r Your Honer I that. t...~ey 

are all pretty darn close together. NOi'l if ons 

of thsm is Lincoln, and Lincoln had be~n at 62, 

I m~an 't $65,000 .ins-tead of being one of the ·o~.r 

IAe;op l o. at 61, E-nd the Comr..cm.,ec..lth h a d s~id, "okr.y, 

Lincoln, ycu gc~ it thro~gh Litton Indust=i~s ", 

or through \r!hichcv~, who~vcr the others wer e . 

Judge , I think "'e would hava tc lool~ e. t this long 

e:>:hib.it ... 
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THE COURT: I knO\t v;he. t one 

you ere talking abou~. 

NR. SPENCER: No\-t if an yens 

of the other 7 had bea n lovr, who would have 

installed the furniture? Who would have tamper 

proof ad it? And let me ask you ancther, what I 

think, is a very cogent question: If 8 pecple bid 

on i t and ths r e is no evidenc~ e s t o ths m~1ufactu:~r's 

r~presentative , the n Judge , I pos~ this query: 

~'rno ats the loss for the time ~nd effo=t c..nd 

s~rnpl€s of th~ r epresentative of th~ unsucces s ful 

bidder axp~~dad in trying to s~ll the St~t~ of 

Virginia? . 

THE COURT: I guass he did. 

T.h~ t 's p.=..~ t. o f hi~ busine s s . 

~R . SPENCER : YcG , L-ir, ~nd 

this is pa r t: of Hr. Mostc.lle.r' 5 bus inc:;s, to ma.k~ 

a profit en his business. And h a WQS the only cnc 

";ho w~s going to do these things that put Ginns in 

a pcsition to mak~ the bid. No\v if the Coii'I!'lcn-

we:.l th o f Virgin!~ wants to knC\'1 , "a ll r igh::., Gir.:-. s 

r.~ch cf t..h i £ i= s-cin~ t.o Int(":r Rc y" l, he-... • n uch c f 

thi8 is for ov~rh~ad, how much cf this is to P~Y-
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this is for this 1 tha. t or the other thing?" 1 then 

they have a system c~ll~d a negotiated single 

source contract, and they could put it out &nd 

they can say, 11\'le want X number of hc·spital 

beds and we want to negoti~te with .anybody who is 

willing to sell them to usn • And then the people 

could come in and say, uokay, her~ 1 s the hospital 

bsd like we ~re going to sall to you Qnd we are 

going to cha.rgs you this much m:mey". And the;: 

Commcnweal th could say, "\'1cr,:ll new why ere you going 

to chc.rge us that figur~? 11 l.nd then the m=.n ~·culd 

be in a position wh~e hs would have t.~ say, "it 

costs this much to get it frcru the me.nufQ.cture:r, it. 

costs m~ t.'lis much to trucl~ it up here, it is going 

t o ccs-t. m~, my cxpsrie11c~ is th;. t it. is gcir:.g 

cost m(; sorr.?. $15 e. bed to hav~ them uncratgd , tak:::..:-~ 

upzt;;.irs, put i;og~th'-':.r: e.r:.d put in the rooms. 

going to cost rns this much tc be sure that the 

tc:-.mper prc:>f hardw~re is en them". Because there iE 

no evidemc~ that tamper prccf h~rgwe..re w~s put on 

this by any ?~rticular . p~rson &Y.ccpt Mcst~ller pu~ 

it 0:1 e.pproxinu t~ly 10 b~cls. lmd t.~.;n the Ccr11.mo::r.v<.::.1 t.~ 

cf Virginia "'cu1d b e c;ntitlcd to k.nc-.-:. l:.nd th2n if 

L~c. Cornmcnwe:.!!.-1~~ said, "all rigr;..'t., Ginns, w ::: a r e 

going to buy these! b~ds frc:n JCU, thar'e ars. gc:ing 

• 
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to be a hundred of them end ths contre.ct is $60,500" 

and then if Ginns got the bid for 100 of the.'"!l fer 

$60,5000 and go~ them installed and had them all 

to conform with t...'le Commonwealth, s requirements ~nc 

they made $100 a bed en them because it turned out 

it didn't take them $15 a bed to have them installed 

it cnly cost thsm $5 a bad beca~se they hed· some 

geed strong psople who were fest, th~4 Gi~ns 

Southern is going to ma~s X number cf dollars. But 

if you take the same thing e.nd the bees arrive and 

th~ msn who loaded the truck were clumsy and they 

are ell scratched and scr~ped and Ginns Southern 

has to get them back in mint condition as the 

r~quire..'llent, than ma.ybs it costs Ginns 1:1ors tha."l 

they had ~stirnat~d, and who is going tc hev~ the 

less? Gi.nns is. But whe-t he.s tho Cc~on"N&lth 

get? Once e.guin, the Commonwealth has gctt~n 

what it negoti~~~d fer. Th9y negoti~tsd to buy th~ 

beds from Ginns en this system, and th~y arrived 

at a price and they .got them, and ~is is .tha 

:t::= ics ths.y p;:.id. 

THE COURT: Th~t is all tru~, 

l!r. Spa nc::.r, but suppos~ you pay fer scm.;. t h ing 

ycu don' t g~t? 

HR .. SPENCER: Judg2, ycu cannot 
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se.~ in this F.videnc<£'· wh~re thz Ccrnncnwe.~l th pa:..d 

for anything it didn't get. 

THE COURT: vlc.ll i~.: did.Tl 1 t g~ ·"; 

th~ tc~p~r prc~f hardw~r~ . 

} ffi. SPENCER: Judgs , thEy did 

get t&reper prcof ha.rd\-re.re. 

THE COURT: ~·i~ll it ce..."Tl~ i~ 

a diffor~nt w~y. 

MR . SPENCER: W£11 it dcE~n't 

<".nd t:h[.. t's e xactly wh~t ths y got. 

THE COURT : r1~.11 t.'-1~ t is net 

~x&ct.ly ~J:e :f)videnc-: . D~dnon get $5 , 000. It 

ER. SPE::.-JCBR : Ju :S.g0: , h (_,; .; i.:tz: ny 

l a.\ryErs t z..k € p~rsonal injury cas~s cr: <:... p c::::-cz:ltE.g.::. 

f~~ , ccntingent fc~ , cne-third, ~nd th~y L~vc a 

c~s~ the.. t h a s_ go-:: c. geld leek en. i~- end. 'c.b ::.y v;-=:_ t~ 

O:hir.:l cf 

COURT : 
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le..\vy(;:= vdt.'l the sEJ>JZ case without a. leek en it 

wculd fight fer we~ks ~nd mon~hs and ye~rs, a r.d 

Wh~n i~ is ov e r, if he get the hundred thousand 

dollars, h s had done- $60,000 "' orth cf Hcrk e.nd 

he only got 30 of it, 33. And \>Then it is eve r, 

if he only got $10,000 and he hg,s done $60,000 

wcrth cf work, he wculd still gs t only $3300. 

Ar.d i f h·~ get r-c dollE.::s, t.hC.."l he h~d cnly dc:'l~ 

$ 60 , 00 0 wc:;rth of t he wcrk . 

THE a:>URT : W~ll h~ gc .:.;z und~r. 

c cntrc..c t t.r. ~· !"! . But the wc...y I ~"'lders ~c..nd l~g.:-. 1 

'!;·":;r.ic.s , I thcught I und~rstccd thc..l , but \..;h a t I 

r e£:.d i n t~c:~ p=..p?r, I ' m net sur~ I und~s t z.r.d t..'lcm 

But I think y cu a ::2 n:;t. supp .=s r~d to 

z.m . SPENCER : Judg~, ycu :.r~ 

TE:E COURT ! I c:.~ ~ct t~.ll:ir.g 

l 1R . SPI:!~CER : But t!:c:=c. :i.S nct..~ ir. !J 
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in this contract that says ycu have t.c reve-al 

what makes up the $60,500. Judga, you hit it righ• 

en thG he.~d when yc;u say that's t..""le ccntrcct. Th-sr "" 

is the contract. 

THE COURT: Suppos~ he had mad~ 

c mistake of $lOO,OOO and gets the bid. Shculd h~ 

say, "I'll just k~sp the $100,000n, cr shall I say, 

"you get ~~e $100,000, I made a mist~k~" ? 

HR. SPENCER: Hall ncH Judge., 

you ar e g~tting int.o a.nothsr a.r6a of the l c;.•o1. If 

you c~uld prove: rnutu~l mistE..ke, the.n there is £> 

re:msdy . But the.. r·$!r.~dy is civil. 

THE COURT: SuppO·SS yc•u gu in i::·' ' 

store and you giv~ th~ girl & $10.00 bill for ~ 

ch~ngc fer~~~ 20, $19.99 ycu p~'.; 

it ir:. your pockat. lvha.t are you? 

HR. SPENCER: Ycu havG stol~:l 

it, $10 . 

THE COURT: But \'ih~rG . is ycur 

cnly using h a:: for t.."ls ag~r..t. Anci. \vhc; :: she.:: g i.v:=:.:: r ;.. 
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b~ck t.~e extra chang~ and I say, "Hell I 've r~:1lly 

m~d2 it good "nd I pu~ i~ in rny pock~t, what affi I? 

Lucky? Scme people would say it is gcod business. 

l-1R. SPENCER: I'm not going tc 

argue withyou on that. 

THE COURT: You are a thief. 

l'ffi. SPENCER: That's exactly 

righ-t. But if you te.k~ a sa~lz.d bid, if ycu 

s~y, "evsrybody who \'TC:.r.ts t;, s~ll tr.~ ~ pi~cc of 

c~ndy, givG roe a s~l~d bid ~nd I'm gcing tc buy 

it f::'om tha en~ who is lcvlf,s t" , e.nd if th 2> 10\·.·~=- ~ 

bid is 2 ce:-.t.s a.nd I found cut lZtter -t.t~ a.·;: it' r.; 

c~ly a pe~r.y piacc cf candy, is the lli~n a ~lief 

t.h~n? 

~s g~~d busiucss, th~y c~ll it. 

!-iR. SPEl~CER : lsr. 't ::.h:!. -t ~-.-r..~ ';; 

tbn situ~t.icn is here? Th-r. Ctm'.nC~\-:2-o.lth s :S..ys, 

"\·:~ ~.-ant this quantity cf furn:!.. tu:::~ ar..d w.:o.. ' 11 p~-:.y 

t."'l.is c...mc-unt". They get th~t qu&4tit:Y of furn.itur :. 

ur-d.:: =- those ~rms, s.nd th~y p~.td i:hat a!Ll:.;ur.t. 
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I ~m not arguing \·That his position may or may not 

b~ with Int~rRoyal . But as tc the Comm~nwaalth 

of Virginia, he has not gott~ one nickel frcm th~ 

Commonv;e~lth of VirginiE.. .. Ths only thing tha t thE. 

evidence shows that he got was $4,000 of the tamper 

proofing, and as the Court commented earlier, that's 

an issue of where you egrse to ·pay $5,000 for~ 

$1,000 ce.r. 

Nc\'; Judge , ths lc..v; is pl~in. 

The lew i~ clc~r. And the l~w is that the burden 

is on th~ Cc~~cnwa~lth. It is not up to m~ . It 

.is not. up to M=.Hostell er to rnak~ up all the 

deficits in the Cv"''llmOD\oiC::al th 's evide nce.. Th~y hev.::; 

THE COUR'I· : Thsy IilU!:> ~ provo;;; 

b~yond a r~ascnabls dcub~. 

HR. SPENCER: W;:: submit , Your 

Honor, pleasz, th~t they havs not • 

THE COURT : Any ~~utt.;.l, li!:". 

Hcnc:.-. 

l~. Sp~ncar r.~s indica~~d thct 
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there is no proof bcfor~ the Court t..l'1at the figure: s 

supplied to Raymond Kyb~r were pr~vided through 

David 1'1osteller, and th~t is simply not th.:; case. 

There is ~ let of circumst~tiel evidenca b~forc 

the Court indicating that those figures were 

supplied by David Nost~ller, cr that David Mostelle= 

adopted those figures as his own. It was David 

Mosteller whc provided the bill fer ir.stall~tion. 

It \'lr~s David 1'1oste lle.r ''lhc prcvid~d th~ bill fc= 

samples &nd n~gctiat~d da~n b~c~use the tct~l th~y 

h~d given ~nd the total cost d~dn't jiv~ , and hs 

n~gotia.ted dcwn. Jl.r.d it. \'7E..S Hcstellcr vlho c c.usi!::O. 

the certificate of compl etion to b~ s ent by D~ds~n 

Entsrprisea. So I~csteller, if tller &:; is eny qu~~ti.c~ 

but t-1-J.!lt Mc..'st::: ll~r gc..vc th~s~ .::igurc·::::, cl~arly 

Hr. Hostall~= adcptt.d th~S ·S figu.=£:.. 'oy his Et!bs:.:.-· 

to that effect. 

Hr. Spencer went on at great 

length regarding supp~se ths Commonwea lth ·hcd net 

.r6ceived the tamp~r prccfing and suppose th~ 

Commcnwe~l~~r~d nc~ r~cciv~d the in~tall~tic~ 

s~rvic~s. In fact tha Cor..wcnw~::.l ~'1 did r e:.c:: iv~ t.r_.; 

did rac~iva the tamper proofing was b~=aus~ D~v~ 
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Host~ller crd~e.d th~ tamper proofing from the 

factcry. That is Commonwealth's Exhibit No. 23. 

The invcics-s introdured by Mr. KybE:r, \·lhich are 

Cor;.rr.:~~·;l~al th 's Exhibits 7 th!:cugh 11 inc1icr:. ~c~ 

that 1-~. Hcstallcr called for ths tamper prcofing. 

~tr. Ph~llips, whc was present 

when this ·furniture for which Ginns was invciced 

c.rrivsd, s~id that ths fu_~tur~ , "rha!'l it a.rriv-:::d, 

h~d tb~ tamper proof harawar~ in it. Cle~rly tt~o£ : 

tamper proof ha.rawures had be,;.-:1 supplifJ.d t:.:~ ~h:;; 

Gl !":.bcratc. syste-m pursuant to ,,·hich D~dscn :Cr.t '::.r-

pri~~s \:.ill send .a bill ·to Gi:I:ns Southe rn £(..;;.: $5, occ . 

Mr. Spenc~r also indicated thar~ is n~~~iL~ ~n th~ 

evid~~= ::? to she~·~ tha. t Hostell~r bo::1cfib.~ f:::-cn tb!.s 

$ 4 ,0 00 di.sbur::E-".d by D!ldson Ent~~rpriss:.: r: ~ :..:. r ;:s ·.11·c 

cf feet cle~rly wa~ ~"'lat. $2,000 W(;~s E ~ -.n~ c v::r i:-0 

Artisa n Interior_ Dasign to b~~ ch~rgc;:d ~.ge.ir: .:; -:. !!r. 

Host$llcr 's accou.."'lt r~ccivabl~: . The Cour-~ nc~c5 

tha~ in its stat£m~nt, ~r in 

I ~:r. s p :m e c.~. 

f .:.c :. 
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is that it was intand&d to bz there b~cause Mr. 

Mosteller ordered it frcm t.~e factory tc start ·r,..rith. 

1-lr. Spc.ncer says th~ State ha.s 

a w~k purchasing system. I '11 E.gr;a that in 1976 

the State h!.d a weak purchasing system cmd the 
. . 

defenda.~t _ took .full advant2.ge of .i.t. 

Mr. Spencer says that we have 

tq sha~ scmG r e liance. We have sh~~ reliance. 

Ws ha.ve shown r~lia.nce - by t...~e state..-rn~t submitte:i . 

by Ginns Southern end w~ h.::. ve shewn tha reliance 

of Ginns Southern upon the invoices and prices 

which circumstanti~lly a.r.d ws think ccnclusi'\·a ly 

ware provided to them by David Hcstell~. 

Th2r e is no r~quirs~~t und~z 

the le:.w of fcls c prctBJlSC:~, a!ld it is ci~~d in th:: 

~lso in Corpus Ju=is Sacund~~ that th~== is nc 

r equirement that the p~rscn to whcm the prcp::=ty 

\v-a s give.n be t..~e person to whom false pretenses 

hQ.d b~en mad~. In this c~ss , J:ir. Hostsiler w~n ~l~ 

t? c;~t.ra.ct th ::;: pub li.c m':lney t.~rough t.'112 vshic 1€:' 

cf Ginns Souths rn, r..nd h e:; usc.d tha-t to full e.dvc-"1·:..-g t . 
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dccumants anyplace where thE Commonwealth requested 

s~mples. There isnon& in the requisiticn. There is 

ncn~ in the invitation to bid. Ther& is nona in tha 

purchase order. There is none anyplacs . And yet 

we paid for thea~ and we never asked fer thAt. 

Mr. Spencer says .that with 

respect to installation, suppose thP- Assistant 

Director of the hcspital hadn't call~d C~rl Phillip~ 

and hadn't direct~d him to com~ on up and to inst:l~ 

Tr~t suppose simply doesn't 

comport with the evidence bscaus~ it was C~rl 

Phillips ~nd the building ar,d grcunds cr~w who 

did trLat installation jcb at Denville. 

In short, the Ccrr.m·.;nwcal th 

fc.;:: it t.o gE:·t t;>_mpcr prc::fing c..'1y ot.h.~r -wc..y t.bt..:J 

frcm tho fc;.ctory. And .Host:cller did n~'t p~rfc::rr. 

ins~ll&tion s~ic~s. 

Those misrepres~tatiocs start~c 

\\'hen !-'~. Host~ller provid£d prices tc Ginns 

St:uthc.rn and the=. false pr~tens~ \-;as ccmmittcd 

.,,.h~n r:.r. l'~cstcller ~i'thc..r hims Dlf cr ~rough 

lJi:...dsc!1 E.r . .-~:.~rpris~s, c~usc.d bills to b:: sub:::-,it~.:--l . 

~·~. z..:c:;t~ller or Hr . Sp~nc~ c.lso ir~dicc.tod tl:-.-.t 
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Installation and 11r. t-iosteller. T la t isn't trus 

because Mr. Kyber said that he knew Royal Ins~llc ­

tion to be Mr. t1osteller 's company. 

Again, Your Honor, the 

Commonwealth would ask .th.~t the defendant bs found 

guilty as charged~ 

THE COURT: In vic-:w of this 

whol{; testimony, it is rather difficult, because ·· 

all cf the attcrneys hC':ve read these dcc\L"nOlt~ 

and I havs net. But apparently the invi~tion to 

says: The numbar a.nd descriptions listea e.::c 

thoss cf InterRcyal and ere provid~d t~ indicat~ 

d~~ign quality and ~~cticn of cquipm~nt requi~~d ". 

I can't. find this for a f~ct, 

bec~usG I den 't tlu.nl~ it is in evidcnc s 1 it ic 

·~ .. ~~nt:;;;;.d IntcrRcyal property, which r-ppc2rs t .c mf-' 

\-:culd net b e very usaful to g f.!t bids if you c;.r& 

going to buy ~11 th~ s~e prop~rty. But that ±s th ~ 

'lf:ay the invitaticn to bid went out. It was accept~~ 

by Ginns Southsrn. They get ~~e bid for $60,500 

e.nd scmo oad dolle.rs. Up to "'"h"""'"~~n~<- ~~r~ ...-. r~ h.;r>o 
~ ~ - ::*-' ........ - .. . " _ ..... ~ - _ ...... -

indication., pcrha:.ps t..."le bids were mor2. c:!:" ·· l c ss 

./ is rigg£d. right -- rigged some-.vh~ t., but th:;;or~ i~ .n-::J. ... : 

/ 
/ 

/ 
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evidanc~ of that, ~nd the Court can't find that. 

Howevar, I think th~ t..l-).ing the.t -sets up thf' 

d~fend~nt's actions, hie crders, one he s~ds to 

G!.nns c:.nd the othe r he sends tc his company, \•!hich 

~re entirely different orders that were to be 

given. In fact if they ~:e cerbon copies, they 

are so different it was difficult fer the Court 

to determL~e t~at was supp~sed tc be ~ c~rbon 

copy. We ll it couldn't b~ a c~rbon becaus£ one 

says Re.y Kyber ~nd the other says R. Kyber. But 

the evidence is such to sho\v that they arc the 

sam~ order. So the fu~nitur~ w~s ordcr~d. Whc~ 

it. r:rrive d E..t t.""le -place, t..'1~ ~vid~nce is totally 

void t.11rl t - De.ason E:1to.rpris~s ev~r \vas ir.L Dr.nvill·-:. , 

e-v~r cb .::ckc d it, e ve r s~"t anyone up t.h~!:'~· . But. 

invoice or purchas~ ord~ they go~~ _copy cf, 

purchase ord~r 1123 for $5,000, which w~s made cct 

to De.dso!'l. Entc>.rprises. It :ts cbvicus to the Court 

that t..l-).e defe.."lda.nt got $', 000 of thet .money, and .. 

'~his ir: unccnt.r~dictGd e,,.idence , or UJ.i~>:pla.incd 

·: vid ;m.cc , c·;.hc:r thl!.ll \7hat ho told Inv::st.:ig~ '.:::.r 

wc=n e:Y.r:..ctly ·- But lt "-'as e:: good co:ltri!..ct. s~ . 
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certainly since it wes there, the.t was a misrep!:'~s:::::--

t~ticn to a material fact. 

Then we coms to the other 

wh~& it was check~d by ~~. Kybar. H~ ~aid he 

found an $1143.79 mistake, but they went on th~t 

for so.mpl~ furniture. There .is no evidence before 

th3 Court that any sample furniturs was evsr sent 

to th~ Danvill~ Southe-rn Virginia HP-ntal H<2.al th 

Institut.:;. In fact the evidence is car~inly 

to t..'i-). ~ contrary • Certainly the invoice, t.l).o 

fur~iture not boing ther~ is a misrcpr~sen~ticn -/ .-
of a matsrial f~ct. 

And lastly we come to ~~o 

Roy~l Inct~llation. There is no evid~nc~ th~t ! 

b~zid~~s t.o RoyD..l Inst.e.lla t.io:-1 Ccmp.::.ny ~ t 2112 -

Et.s\: Adnirc. l Drive , VirgL"1.ia Be-:ach, '\>lhich I b~lir:·,, :: 

mctchcs th~ defcnc~nt's uddress. But in ~ny event, 

it \-:u.s eased on his invoice to th~ State which WOU~~ 

cc-::-.~ to th~t •. 

St::'"·nc:;;;r '~- vi;.:·,., ve ry strcng ly, of hcv7 ·t .'-. .i.: could 

c:;:::~ c...b::ut. ?'-.r:d cf cc.u.rs ::.. .it. -.ic nc; qu!!stic.-j in r : : 
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mind tha 't it came through ths negligence of the 

State. \·ie tc..lked about high taxes. It appears 

t~ me that tb.is inve.s tiga tion, if the pub lie money 

w~s used wise ly, wa could cut 20% locally, stat~~id~ 

and federally, which would give all of us some 

relief. But they certa:inly opened tha ge.te fer 

this to come in, which I hope has been closed. 

Ho-v;evar, I think that it is th5 custc::n cf the busi."'l~:: r. 

t~ =&ly en the ~nufacturars and the s e llers, tho· 

vendors, and that is ex~ctly what they did in ~~is 

cas~. I h~v~ no qu~stio~ beyond any doubt in my 

mind that the def~ndant wc=ked a fraud upcr. the 

St:~.te and r €:ceive d $1 6 ,000 tha~ h e ww.sn 't e ntitlt:,d 

to. 

s t .:.nd up . 

HO'!E : J.. t t...'"li !:l pcin~ th~ 

d~:fcrldi:.:l. "t i s ztand ing. 

;.ill, . SPEHCER: As I uncie ::"stood 

the Court, ycu stated in your re:citQ.ticn thc..t th~c 

-v.r~s no e vids nce -a!l to wha :!:'e the $5,012 we..."'lt. · ·· · 

TIIZ COU?S : I don' t h::. VE; e.~y 

t hr..t get 

thC' $5 , 0 1 2 . It. "' ould still b!: z'tc ::.lL"'lg by fr. ls <;;. 

!lr. Sps~ccr •. Thf; Supr\i!ms. .. Cc:;ur~ . mi gh t., b ut. I don 't. 
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All right, en the evidsnce 

he~rd by tha Court, the Court now finds you 

guilty as charged in eb.ch count in the L~dict.1n~nt. 

I assuma thz:.t ycu want a 

presentence report, Hr. Spencer? 

l".i.R. SPENCER: Yes, Your Honor. 

I ~;ould e.sk t..'llat the Court delay sentencing --

TI:iE COURT: Are t."l~:r~ sen~ 

ether c~s~s wa ere gcing to try? 

~L~. SPENCER: Yes, Eir, we 

hav~ ~ncth~r on~ pana~ng tcmcrraw. 

l·m. KAESTNER: Scvc:-t te=~ of 

the.m. 

TEE COURT : Is this 3 cf 1 "7":' '. 

Lr~. . KP.ESTNER : No, t.,_is i s 

THE COURT: What I wil l de 

is just ccr1tinu~ it cv;:lr u_'lti.l tomorrow mo!:ning. 

I o..rn sure t..f}at everybody has had a very tir:.ng 

d::y, "-1 the ugh· it is still· ea-r-l;r in thr-, aftcrnccn·. 

! C.~ h P.v:;; .. torn::JrrcN s et for th~ ba lc.nc~. of tJ~r.: cc;. ::-.:: :- . 

l-i~yb ::: tor:::;r::c·.: I v?cr: 't h~ vs in t:::::-rup ticns c::.r.d t-: : 

cculci ·t.!.·y 2 c:: 3 of t.h ::--a . 

1·~ . SPEiJCLR: I think ":!::: 
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~nd ancther on~ Thursday, and then make up its 

mi..nd as to whe:.t it was going to do vlith the 

remaining 15 • 

THE COURT: We ll I will ~sk · 

th~ Commonwea lth to think over this very thoroughly 

and advise the Court tomorrow ·morning wh~t they 

anticipate in presenting ths cases. I'm quita surE 

th~t you all will ccme up with an answe~ tomorrow 

racrning. If w~ e.re gcing to try 4 11 · 17 .of them, 

g~ntle~en, I think p~haps wa had bstt s r s e t 

S[.,turde..y c.sid~ . I ct.n do it. the r~st of this we:::: 

c-.r:.d s~turday, tc~. But I have ths balanc~ of th.:.£ 

w<:;~k fer th!"! !'ic st.€.ller case s. So bt thic t ime I 

";ill not se~ a. pre-s~ntencs date , o:::: would ycu 

is ccnvictc d c~ the; cthE.:r s , we. will us~- t he s c.rv...: 

dc.t.::? \\'c u ld tht:..t. b o c~si~r? It might b e. ~asi:::r , 

b e cause , ~tr. Sp~~c~r, you might g~t s e ve r a l tri~l 

de t.cs in between. 

Nc;.; you told me you wsre going 

i n t h<.,; ho~pitz.l L~ 10 days? HC".v long do ycu thi:~k 

it ~ill bs , abcut 30 days ? 

~ffi . SPENCER : Si x we~~s , Y~ur 

Hcncr. 

TEE COURT : ~-:.:11 i'c U.kcr: 6 \1'-::;. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CRANE. SNEAD·& ASSOCIATES, .INC. ·:..· .· ... . . . _ 
CO UR T R EP ORTERS 

1108 E AST M AIN ST RE E T 

RI C H MOND. V IR GINI A 

PHONE 648 - 280 1 

194. 

to gz~ a pre-sentance report, so we ar~ ~lking 

about April or Ha y . Do you think you would be 

r~ccvared by April 30th? 

HR. SPENCER: Judge , I cculcin' ~-

be certain. I think it would be bettc.r off if we 

could pick a mid-May data. 

THE COURT: Well that's two 

mcnths , 8 ws~ks. 

HR. SPEl~CER : Y~:!;, ~!r. 

THE COURT: But yc u h~v~ gc~ 

a "'~~k be fore you go in th6: hospiU-1. 

t uu wo~ks. 

6 ._ , ? :r. . 

ar:y~..:.hing . 

MR. SPE~CER: The 1 8'cn , J~dg~ , 

THE COURT : Hc\·l e.bcut l!;:.y t h ::: 

THE COURT : Th~t :.s t t ::. d c.y 

(:.ft.£r cur docket c a ll. You CQ.n call your e f fie :: 

~~d c heck on that d~ta . Of course i f you f ind 

y::: '!..!rs e lf i n the h ospi t.;il lcng.:.r c r mer e s l cr,·: ly 

J..ll ~igh t 1 g:..:~tl:::..-:: :::~ 1 l \•."ill 

sz ~ ycu at 9 : 30 i n the rn~rnir.g . 

* ·* '!: 'II! ; , ,., * * 
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I , Nancy D. Cc::;k, hareby certify that. I , having 

b~!m duly sworn, w~s th3 court re~rter in the Circuit 

C~u=t of the City of Richmond, Divisicn I, on Harch 4, 1980, 

at the time of the hc:.aring hsrein .. 

I further certify that the foregoing is a. trua 

7 and accurE.te trz..nscription cf the testimony end ether 

8 i~cid~nts cf the h~~ring hzrcin, and ~~at this tranEc::-ipt 

9 is prepared and filed pursuant to ~~e Rulcc of Court 

10 5.9(c) ~ff~cciva March 1, 1972. 

11 Giv~ u..1dc:.r -.r.y hand this _ dz.y of April, 1980. 
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~----o~r~i~g~in~l signad 
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IN THE CIRCUIT COURT OF THE CITY OF RICHHOND 

DIVISION I 

1 

5 - - - - - - - - - - - - -

6 COMMONWEALTH OF VIRGINIA 

7 

8 -vs-

9 

10 DAVID MOSTELLER 

ll - - - - - - - - - - - - - - -

12 

13 Complete transcript of the tes timony 

14 and other incidents in the above when hear d on Ma rc h 5, 1980 , 

15 

16 

17 

18 

19 

20 

21 

22 

before The Honorable James B . Wilk inson , Judge . 

APPEARANCES : 

Learned D. Barry, Esquire, Assistant Commonwealth's Attorney 
for the City of Richmond, John Harshall Courts Building , 
8th & Main Streets, Richmond, Virginia; 

Joseph W. Kaestner, Esquire , Assistant Attornev General , 
F i delity Building , Richmond , Virginia; -

Reid M. Spencer, Esquir e , 607 Plaza One, Norfolk, Virginia, 
Counsel f or the defendant ; 

The defendant, David Mosteller, in person . 
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THE CLERK: The case of Commonwealth 

vs. David Mosteller. 

3 

The defendant is present in court, and 

represented by Mr. Spencer. 

Mr. Spencer, are you prepared for trial 

MR. SPENCER: Yes, we are. 

THB CLERK: David Mosteller, the Grand 

Ju~r charges that during or about January, 1976 

and continuing thereafter until Decerr.ber of 1976, 

in tbe City of r:ich.-nond, within the jurisdiction 

of this court, you did feloniously and unlav~ully 

tc::.k~ , ste;al and c.:..rry a\-:ay property v?hose '\~a lue w~ s 

in m-:ccss of $100.00, belonging to the Cornrnon\o.•eal 

of V'irg ini~ anG. i t.s ng<:r~c :.:' , Lynchburg Trc.ininc:· 

C€:!r1tcr and. Hospit.:..l. 

Ho\'1 do you plead to this count, guilty 

or not ejuilty? 

DEFENDANT MOSTELLER: Not guilty • 

THE CLEI".J< : And the Grand Jury further 

presents that during or about January, 1976, 

ana continuinq thcrec.ft~~ u n til December of 

1977 (sic) 'l:!itt.in t he City of Ricfl.mcnd, Davi d 

11os t~ll er d id feloniously and unlav7fully take, st a) 

and carry a\'lay prop;r~y \·Those value \vas in excess 
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4 

of $100.00 belonging to the Commonwealth of Virgini~ 

and its agency, Lynchburg Training School and 

Hospital. 

How do you plead . to this charge? 

MR. SPENCER: If Your Honor please , Mr. 

Clerk, .I believe you may have misread the second 

date. I think you said January of '76 and continuipg 

thereafter until December of '77. 

THE CLEP~: My apologies, sir. It was 

'76. I'll read it again. · 

THE COURT: That's all right, we have 

got it correct. He understands. 

DEFENDANT MOSTELLER: Not guilty. 

THE CLERK: On your pleas of not guilty, 

do you wish to be tried by His Honor, the Judge 

or by a jury? 

trial. 

DEFENDANT MOSTELLER: By the Judge, sir. 

THE COURT: The Court will waive the jury. 

MR. BARRY: The Commonwealth waives jury 

THE COURT: Mr. Mosteller, you know that 

you have a right to have a jury try you on each of 

these cases? 

DEFENDANT MOSTELLER: Ye s , sir. 

THE COURT: And you discussed it with 
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your attorney? 

DEFENDANT MOSTELLER: Yes, sir. 

5 

THE COURT: And after discussing it with 

your attorney, you decided to be tried -by the CourtP. 

DEFENDANT MOSTELLER: Yes, sir. 

THE COURT: Are you ready for trial? 

DEFENDANT MOSTELLER: Yes, sir. 

THE COURT: You may have y ou r seat. 

NOTE: At this point the defendant is 

seated at counsel table next to Mr. Spencer .• 

MR. BARRY: Judge, this fraud today befoie 

the Court involves two counts of grand larceny. 

It involves the Lynchburg Training School and 

Hospital, specifically a job bid out on the 

psychiatric building. The Commonwealth intends to 

show that the job was bid out, that it was 

accepted by General Medical, a vendor here in the 

City of _Richmond. David Mosteller, acting as a 

representative of InterRoyal Corporation, told 

General Medical that they would take care o f the 

job for them, that a certain price would be paid, 

an exact amount, exactly the price to be paid. 

We find that $5,800.00 in abandoned samples were 
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billed through the vendor and on to the Cammonwealt~ 

that were never delivered nor were they intended to 

be. delivered~ and that $3,788.00 in installation 

costs were billed to the vendor, passed on to the 

Commonwealth, and no installation was ever 

performed; that during the initial sessions down at 

the Lynchburg Training School, that representatives 

of the Commonwealth, Mr. Peckman and Mr. Alexick 

will testify that they specifically told Mr. 

Mosteller that the State would do all the installa-

tion, and that there would be n o need for him to 

do anything, and that no samp les were ever used 

or seen by any representatives of the Calli~onwealth 

at the Lynchburg Training School. 

And again, the amount of t he j ob wa s 

$ 89,507.00, which Mr. Mostelle r rec eived $5 , 800. 00 

in samples, $3,7 88.00 in installa tion costs. 

THE COURT: Mr. Spencer? 

MR. SPENCER: If Your Honor please, the 

position of the defendant is, as to both counts, 

that the Commonwealth solicited bids, that bids 

were made, that the successf ul b i dder had a g r eed 

to furnish certain materials at a certain cos t t o 

the State, and that the State rece ived the material~ 

and paid the a qree d amount, a nd tha t n o crime wa s 
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involved insofar as any theft by false pretense or 

by any other method from the Commonwealth. 

MR. BARRY: The Commonwealth would call 

Mr. Brooks. 

MR. SPENCER: Judge, as before, we would 

like to exclude the witnesses. 

NOTE: At this point all witnesses are 

excluded from the courtroom with the exception of 

Mr. Brooks. 

IRVING J. BROOKS , JR., a witness called 

by the Commonwealth, first being duly sworn, testifies as 

follows: 

DIRECT EXAMINATION 

BY MR. BARRY: 

Q Mr. Brooks, how are you this morning? 

A Fine, thank y_ou • 

Q Would you tell the Court your name and 

occupation for the record, please? 

A IrVing, I-r-v-i-n-g, Brooks, Jr., 

occupation, Assistant Director, Division of Purchases & 

Supply, Commonwealth of Virginia. 
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Specifically, would you detail for the 

2 Judge what your duties actually consist of? 

3 A My duties consist of the general 

4 administrative function of the Division, which includes 

5 handling all of the files, storing of the files and the 
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archives of the files. 

Q So, you are the custodian of all the 

documents maintained by the Department of Purchases & Supply~ 

A Right. 

Q Would you specifically relate to the 

Court, if you know, the procedure involved in Purchases & 

Supply for purchasing items for the Commonwealth? 

A I feel that I am relatively abreast of 

it. 

Q What procedure would normally, or what 

documents would norma lly start off a ny purchase for the 

Commonwealth of Virginia? 

MR. SPIDlCER: If Your Honor please, I 

think that the witness ought to be limited in his 

response to questions of \>lhether he was familiar 

with it during the period f rom January of ' 76 

through December of '76, and what was the s ystem a · 

that time. 

THE COURT: All right, it would be 
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before '76 because I assume ' 76 is the date the 

bid was accepted, January. He gave the invitation 

to bid before that. 

Q Mr. Brooks, how long have you actually 

been employed in that position for the Commonwealth of 

Virginia? 

A I have been the Assistant Director since 

October of last year. Prior to that I was the Assistant 

Director of Administration from the period approximately 

1962 until that period. 

Q Then you are familiar with any procedures 

used by the Commonwealth of Virginia in purchasing items 

from January,l976 to December, 1976? 

A I feel I am, yes . 

Q Now, at that particular time, could you 

tell the Court if you know the specific procedure for pur­

chasing items for the Commonwealth of Virginia? 

A Well, the procedure would generally be 

that a requisition would be received from an institution. 

That requisition would go to a purchase officer or buyer 

within the department. From there he would evaluate it, 

would solicit bids, and the bids would be returned. They 

would be evaluated and the award would be made and the 

purchase order subsequently cut. 
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Let me show you Commonwealth's Exhibit 

2 1 for identification. 

3 Would you tell the Court what this item 

4 is? 

5 A This is a requis~ tion from Lync.hburg 

6 Training School & Hospital ·indicating the items and 

7 description and specs, quantities as per attached sheets, 

8 with numerous sheets attached behind it. 

9 Q The numerous sheets attached 

10 A The numerous sheets attached behind it 

11 is a list of requirements which they sent to the Department 

12 for the purpose of bids. 

13 Q Who is they, sir? 

14 A Being the Lynchburg Training School. 

15 Q And the approximate date that arrived? 

16 A The date it arrived in our office was 

17 February 3rd, 4: 20 p .rn., 197 6. 

18 Q And this is a typical official record 

19 maintained by your office? 

20 A It is, yes. 

21 

22 HR. BARRY: The Commonwealth offers this 

23 as Commonwealth's Exhibit 1. 

24 

25 NOTE: At this point the above-referred-



2 

3 

4 

5 

6 

.. 
7 

8 

9 

10 

11 

12 

13 

14 ......... 

15 

16 

17 

18 

19 

20 

21 

22 

•J" - v 

24 

25 

I 
II 

Brooks - Direct 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT RE P O R T E RS 

P08 N THOMPS O N STR EET 

RI C HMOND. VIRGI NIA 

P HON E 355 ·.4 335 

11 

to requisition is marked and filed as Commonwealth's 

Exhibit Number 1. 

Q After the requisition has been sent in 

by the institution, what is the next logical document in the 

flow of events? 

A The next logical document, and I have to 

put this in two ways because some buyers do prepare what they 

call a sheet to apprise the secretary as to hm-7 to type the 

bid or write that information on the requisition. And the 

main process would be to prepare the bids. 

Q Let me show you Commonwealth's Exhibit 

2 for identification, and tell me if you recognize the docu-

ment of this nature? 

A This is the one tha t I am saying same 

do prepare and some do not prepare. This is the authority 

for preparing proposals. 

Q What is the purpose of this document? 

A The purpose of the document is to inform 

the clerical assistants as to wha~ information they want put 

on the bid and to whom the bids are to b e sent. 

Q In this particular c a s e , this institutior, 

that this authority for proposing the bid --

A Lynchburg Training School and Hospital. 

Q And the date? 
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This document is dated 3-2-76. 

12 

This is a document form maintained in the 

3 normal official capacity of your office? 

4 A Yes, it is. 

5 

6 MR. BARRY: The· Commonwealth offers this 

7 as Commonwealth's Exhibit Number 2. 

8 

9 NOTE: At this point the above-referred-

10 to authority for bid proposal is marked and filed 

11 as Commonwealth's Exhibit Number 2. 

12 

13 Q After these items, or after certain items 

14 have been sent out, pursuant to Commonwealth's Exhibit Number 

15 2, what, if anything, is the next 

16 A The next item would be the actual bid 

17 covering the items being mailed out to the prospective 

18 bidder. 

19 Q Let me show you Commonwealth's Exhibit 

~ Number 3 for identification and tell .roe if you can identify 

21 this document. 

22 A This is a formal proposal for bid sent 

23 out by our office. It indicates here it is to be shipped to 

24 the warehouse at East End, Route 210, and it is to be invoice 

25 ~Lynchburg Training School and Hospital. 
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And the date of the document? 

The date of the document is March 4, 

13 

3 1976 for bid opening on March 23, 1976. 

4 Q ~ihat is the name of the organization 

5 submitting the bid in this case? 

6 A It would be Contract Interiors, Incorpo-

7 rated, 8741 Landmark Road, Richmond, Virginia. 

8 Q Now, the accompanying document to the 

9 Invitation to bid, what is the purpose of those sheets? 

10 A They would be the sheets attached to 

11 the yellow copy. The second sheet gives certain general 

12 information such as: All items must be uncra·ted, assembled 

13 and set in place; all crating and other debris must be removed, 

14 and other general information as that. And the other attach-

15 ment is the actual items themselves, to which bids were 

w requested to be received. 

17 Q Fine, and those are the prices of the 

18 bids? 

19 A This shows the prices that the vendor 

w actually quoted. 

21 Q Is this document maintained in the offi-

22 cial capacity of your office? 

23 A Yes, sir. 

24 

25 MR. BARRY: I would like to offer that 
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as Commonwealth's Exhibit 3. 

,~ 

MR. SPENCER: If Your Honor please, I 

would interpose an objection to Exhibit 3. In 

this case the defense requested a Bill of Parti­

culars, and such a bill was furnished. A supple­

mental answer was furnished, and on the supplementall 

answer, as to this case, the Commonwealth said 

that during January, 1976, through December, 1976, 

the Commonwealth of Virginia, through General 

Medical, paid $5,800 . 00 for abandoned samples and 

$3,788.00 for installation to Davin Mosteller. 

The indictment is in a form that comports to the 

statement of particulars. And this document 

which they are offering is a bid of Contract 

Interiors, Inc. 

r-tR. BARRY: In response to that, Your 

Honor, the Commonwealth would just state that 

General Medical is a generic term and Contract 

Interiors is nothing more than a small subsidiary 

branch of General Medical, therefore we do not feel 

that we have micled the defendant in any way, shape 

or form. We still are deal ing "'i th the same 

people. 

THE COURT: I will overrule counsel's 

objection. 
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MR. SPENCER: I gather from counsel that 

he will show some evidence of what he just stated? 

NOTE: At this point the above-referred­

to Invitation to Bid is marked and filed as 

Commonwealth's Exhibit Number 3. 

8 BY HR. BARRY: (Continuing) 

9 Q The next logical process for the Common-

10 wealth back in 1976, after the Invitation to Bid has been 

11 sent out, would be what? 

12 A They would be received, publicly opened 

13 and then tabulated. 

14 Q Let me show you Commonwealth's Exhibit 

15 4 for identification, and tell me if you have e ver seen docu-

16 ments of this nature before. 

17 A This is a tabulation. 

18 Q Considering what job? 

19 A Lynchburg Training School and Hospital. 

20 Q And the significance of the tabulation 

21 of bids in the normal purchasing process would be what, sir? 

22 A The listing of them is for the 

23 evaluation of prices by the various vendors for various 

24 items. 

25 Q Can you decide from the tabulation of 
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bids, who, if anyone, is the winner of the purchase order 

2 or the bid? 

3 

4 NOTE: At this point the witness is 

5 

6 

. referring to Commonwealth's Exhibit Number 4 for 

identification . 

7 

8 A On this page right here, C~ntract is out 

9 there, so I assume that Contract Sales received those. 

10 Contract received these items also. Contract received all 

11 the items on that page. Contract received all the items on 

12 that page. Contract received all the items on that page . 

13 All of those, Contract received them. Contract received all 

14 the bids on this page. Contract received the bids on that 

15 page. Contract was successful on that page. Contract was 

16 successful on that page. Contract was successful on that 

17 page. All items on that page went to Contract. The items 

18 on that page went to Contract, and the items on that page wen~ 

19 to Contract. 

20 Q So it would be fair to say that Contract 

21 won the bid? 

22 A Yes, sir. 

23 Q Thank you, sir. I'm sorry to put you to 

24 that trouble. 

25 Now, Mr. Brooks, when someone had won 
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all the prices in the proposal to bid, what, if anything, 

would that signify? 

A That they were the low bidder on those 

particular items. 

MR. BARRY: The Commonwea 1 th would also 

offer 'this as Commonwealth's Exhibit Number 4. 

NOTE: At this point the above-referred­

to Tabulation of Bids is marked and filed as 

Commonwealth 's Exhibit Nwnber 4 . 

Q What would be the nonnal sequence of 

events after that? 

A An award would be made and a purchase 

order would be written. 

Q Let me show you Commonwealth's Exhibit 

5 for identification. 

MR. SPENCER: Your Honor please, my 

objection to Exhibit 3 would carry over to Exhibit 

4 as well, subject to Hr. Barry establishing the 

relationship of the corporation . 

THE COURT: I understand that. 

MR. SPENCER: Note my exception, please. 



I 
I 

... __ ... / 

Brooks - Direct 

2 Q 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

908 N . THOMPSON S T REET 

RICHMOND. V IRGINIA 

PHONE 35 5 ·43 3 5 

18 

Let me show you Commonwealth's Exhibit 

3 5 for identification. Can you tell me what that document 

4 is? 

5 A This is a copy of a purchase order 

6 generated in our office. It is written to Contract Interior , 

7 Incorporated, 7641 Landmark Road, Ric.hmond, Virginia,. items 

8 to be delivered to the warehouses, end of Route 210, to be 

9 invoiced to Lynchburg Training Center and Hospital, 

10 Lynchburg, Virginia. 

11 Q What, if any, significance, would the 

12 purchase order create in the purchasing process for the 

13 Commonwealth of Virginia? 

14 

15 

A It ·creates a contract with us from the 

Commonwealth to the vendor, to make shipment and the related I 
16 services that would come with it. 

17 

18 MR. BARRY: The Commonwealth would offer 

19 this as Cormnonwealth •s Exhibit Nmnber 5. 

20 

21 NOTE: At this point the above-referred-

22 to purchase order is marked and filed as 

23 Commonwealth's Exhibit Number 5. 

24 

25 MR. BARRY: I have no further questions 
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of Mr. Brooks. 

CROSS-EXAMINATION 

BY MR. SPENCER: 

Q Mr. Brooks, I presume that you and the 

other members of the Department of Purchases & Supply are 

familiar with the pamphlet on centralized purchasing? 

A Yes, sir. 

Q And was this the pamphlet that was in· 

effect at this time? 

A This would be the pamphlet that would 

13 have been in effect at that time , subject to any changes in 

14 the Code after this was printed, because this is really taker 

15 right out of the Code of Virginia. 

16 Q And you .are familiar with the Code 

17 
requirements on centralized purchasing and submitting for 

18 sealed bids and taking the low bid? 

19 A Reasonably so, yes. 

20 
Q The Department of Purchasing & Supply 

21 also has internal rules and regulations under which it 

22 functions, does it not? 

23 A It did at that time, I believe, yes. 

24 Q Are you familiar with the signature of 

25 Mr. Philip R. Brooks, the Director of the Department of 
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I feel I would be, yes. 

20 

I show you a letter dated July 18, ~975, 

4 signed by Philip R. Brooks and directed to Mr. Allen E. 

5 Wolf, the Assistant Commissioner of Administration of the 

6 Department of Mental Health and Retardation, and ask that you 

7 examine that with particular reference to Paragraph Number 5. 

8 

9 MR. BARRY: Before Mr. Brooks launches 

10 into that, we know what the letter was all about·. 

11 I think rea~ing Paragraph 5 out of the letter, it 

12 might be somewhat misleading to the Court. 

13 THE COURT: I guess he is going to intra-

14 duce the letter. 

15 

16 A Do you want me to r ead the paragraph? 

17 Q No, sir, I want to ask you if you attended 

18 the meeting mentioned in the letter? 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

a meeting was held? 

A 

Q 

No, I did not . 

You did not? 

No. 

Are you familiar with the fact that such 

No. 

Did this letter ever come to your attentipn· 
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A I have seen the letter. 

Q You have seen the letter? I know that 

a copy of the letter went to Mr. Roy Scott. What was his 

position with DPS? 

A Mr. Roy Scott was Purchase Manager. 

Q Did the letter come to you in connection 

with your appointment as you had testified earlier? 

A It came across my desk because all 

copies of all correspondence relating to anything actually 

comes across my desk as information for future judgment and 

so forth. 

Q And I asked you whether you can identify 

this as t..'l)e signature of Mr. Brooks? 

A That is, I'm sure, the signature of Mr. 

Brooks. 

HR. SPENCER: All right, I would offer 

that, then, Your Honor. 

THE COURT: Defendant's Exhibit Number 

l. 

NOTE: At this point the above-referred-

to letter dated July 18, 1975 is marked and 

filed as Defendant's Exhibit Number 1. 
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Q Now Paragraph 5 of the letter deals with 

a discussion had over the method of obtaining bids, does 

it not? 

A Yes, sir. 

Q And it is obvious that the question has 

been raised about obtaining bids only from the dealers 

handling the .furniture of one manufacturer? 

I would have to say that is fairly 

accurate. 

Q And the conclusion is that perhaps 

consideration ought to be given to changing the procedure 

in the rules so as to encourage bids from representatives 

of other manufacturers? 

A Well, I don't think that I'm really in 

a position to really give a conclusion. 

THE COURT: I didn't hear that. 

THE WITNESS: I said I don't think I am 

really in a position to really give a ·conclusion. 

I was not at the meeting or anything. 

THE COURT: T~at's all right, Mr. Spencer. 

I can · come to that conclusion, he wants to change 

the system. I am in full accord of Mr. Brooks in 

changing the methods of bidding. 

1~R. SPENCER: When the Court said Mr. 
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Brooks, I am sure you were referring to Philip 

Brooks? 

THE COURT: Yes. 

Q As a matter of fact, Mr. Irving Brooks, 

that recommendation was not implemented, was it? 

A I do not know. 

Q You don't know from the bid tabulation, 

Exhibit 4, who the particular vendors represented? 

A No, sir, I do not. 

Q Whose line they carried? 

A No, sir, I do not. 

Q You don't know whose line they bid? 

A No, sir. 

Q )\11 right, sir. Now, I cannot say that 

16 you were asked about this, but I want to call your attention 

17 

18 

19 

20 

21 

to Commonwealth's Exhibits 2. and 3. On the second page of 

Exhibit 2, in the explanatory notes, it is clear, is it not, 

that the use of the phrase InterRoyal is as a matter of 

practical fact InterRoyal or equivalent? 

A In the place of. It says~ Tne number 

~2 and descriptions listed are those of InterRoyal and are 

23 provided to indicate design quality and function of equip-

24 ment required. Consideration may be given to alternate 

25 proposals providing differences in specifications are 
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explained by catalogues, drawings and/or other descriptive 

2 literature and so forth and so on. 

3 Q All right, sir, now look on the first 

4 page of that, if you will, and more especially in the lower 

5 middle, special terms and conditions, what does it say 

6 there? 

7 A You are speaking of all the approved 

8 · equal? 

Q 

·z.. 10 Or approved equal. 

Q 11 Now, what is the next part? 

A 

Q 

15 A That's correct. 

16 Q Would you look at the second page of 

17 that and would you l ook in particular at the second one-

18 sentence paragraph on that page? What does that say, pleasei 

19 A All items must be uncrated,assembled 

w and set in place ready for use. 

21 Q I ask with reference to the tabulation 

22 Exhibit 4, if you knew what lines, what manufacturer's line 

23 each of the bidders tabula ted handled, and you responded you 

~ did not. Let me refer you again to Exhibit 2, and as I 

25 understand your explanation, this is an internal document 
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which directs the vendors to whom the solicitation of bids 

2 is to be sent? 

3 A Yes. 

4 Q There are_ some twenty listed. Some of 

5 those are struck so that there is also a note of 18, and 

6 there is a -note on. there of 18 vendors. Do you know what 

7 manufacturers those vendors handled? 

8 A Well, I see InterRoyal on here. Having 

9 been here yesterday, I am going to say Ginns did handle 

10 InterRoyal, but from that standpoint I don't know. 

11 Q You don't know? 

12 A I am not familiar with who handled what 

D lines, sir. 

14 Q I would particularly call your attention 

15 to what is alternately numbered in front 17, and behind 

lo the word 18, Thonet? 

17 

18 M..~. BA.RRY: I'm sorry, he has testified 

19 that he didn't know. 

20 THE COURT: Well, he is asking him does 

21 he know specifically that one. I overrule the 

22 objection. 

23 

24 A "Thonet, I know nothing about that. 

25 Q And 20 in front and 18 behind, Hill-Rom ·r-
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Those are not names with which you are 

No. 

How about 13 behind it and it is 

Wortham, and behind it in .parenthesis is Simmons. 

A Simmons manufacturers a bed. I do 

know that. Wortham, I have heard the name, but I have no 

relationship of one to the other. 

Q Let me very quickly direct your attention 

11 to three others, 7, Brownson, 8, Morton Marks, and 12, 

12 Delta Graphic. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I do not know what lines they carry. 

Q You do not? 

A No, sir. 

MR. SPENCER: I have no further questions. 

~m. BARRY: I have no redirect. 

THE COURT: Let me ask you this: Is 

InterRoyal the only manufacturer that manufactures 

this kind of furniture? 

THE T·HTNESS: Sir? 

THE COURT: Is InterRoyal the only 

company that handles this type of equipment, 

manufactures it? 
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THE WITNESS: Sir, my main thrust in her 

is not in purchasing, so I don't feel like I am 

really knmo~ledgeable enough to answer that, Judge. 

THE COURT: All right, that's all. 

- - - - - - - - - - -
WITNESS STOOD ASIDE. 

MR. BARRY: I call Mr. Schmidt. 

THOMAS SCHMIDT, a '\'litness called by the 

Commonwealth, first being duly sworn, testifies as follows: 

16 DIRECT EXAMINATION 

17 BY MR.BA.RRY: 

18 

19 

20 

21 

22 

23 

24 

25 

Q Mr. Schmidt, how are you today? 

A I'm fine, thank you. 

Q Would you tell the Court your full name 

and your occupation? 

A f'.1y name -is Thomas Schmidt. I handle 

Contract Services, \>Thich is a company of General Hedical 

Corporation • 

Q That solves one problem. Were you working 
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for them in January of 1976? 

A Yes, I was. 

Q In that particular time period, what was 

4 your job? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l 'i 

18 

19 

20 

21 

22 

23 

24 

A My responsibility at that time was 

directing Contract Services, which was engaged in the planninc 

for and furnishing of medical needs for new medical 

facilities. 

Q At that particular time they were part ·of 

General Medical? 

A That's correct. 

Q All right, sir, I would like to show you 

what has already been introduced as Commonwealth Exhibit 3 •. 

Tell me if you can identify or recognize this particular 

document. 

A Yes, I do. 

Q Could you specifically tell the Court what, 

if anything, that document is& 

A It is a bid submittal that was forwarded 

from our organization to the State for the represented 

materials. 

Q Now, is that your signature on the documen~? 

A Yes, it is. 

Q In what particular installation or job 

25 location was that bid in connection with? 
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The Lynchburg Training School and Hospital 

2 at Lynchburg, Virginia. 

3 Q Now, in comparing that particular bid, 

4 sir, who, if anyone, did you contact, or were you contacted 

5 by, to receive the figures that you placed on it? 

6 A We contacted, as is the customary, the 

7 manufacturer in order that we be given the prices as a cost 

8 to us before, of course, we can prepare our bio to the 

9 c-ustomer. In this case, we would contact the representative, 

10 ":ho in turn ,.~oulc solicit these prices from the ma nufacturer 

11 Q For t...~i s particular bid, "~hat, if any, 

12 r epresGntative did you contact? 

13 A I 1vould have at that tine gone to Hr. 

14 ~·!03tcller to obtc.in the prices tha t ~.,re ' ·:ere t o be eventually 

15 ch~rgE.d were v,'c to get the bid. 

16 Q Le t r:re shm·r you Commonwealth 's Exhibit 

17 6 for idc.:: rYtification; t e ll r.:e if you recognize that docurr.e.-. t 

18 Yes. 

19 Q Sir, could you tell us what, if anything 

w these documents mean to you? 

21 The figure~ that are shown here in typed 

22 form are those that .... ~e uoulC. have submitted t o the 

23 Co;:-:nom\•et::.lth as ou:- quotation for this related rnercha nC.ise . 

24 ~·:e huve herc 1 it appearG, the figures of our cost fra.-n t he 

25 manufacturer as we ll. 
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All right, no\l , specifica lly , sir, is 

this the type of document that you would maintain in the nor-

ma l course of business in your files? 

Yes, we would maintain the cost of 

merchandise to us, together with our bid to the customer in 

the event, of course, that we got the order, that we would 

know what our cost is. 

0 The~ what, i f any , value wc~ld you pla c e 

on a document like this when you prepa r e a bid? 

Substantial, because it again rclutcs 

cur cost for merchandise, a nd that would ba that cost th~t ~'~ 

\rould insist upon obtaining ·vere we successful. 

Q Do you knO'{'l ":ho you received these dccu-

nc:1t::; from? 

I beli eve t huL thez~ -- t~i~ ~culd n~t~r-

.:. 11~' h~ve c cr:-.e f rom the rr.a nufacturer, fron: I ntc r n oy.:t l a::: th~ 

party u hosc. props rty we wer e bidaing , whose n·terch.a.ndise " 'f.' 

wer e bidding. 

Q Do you know which representative you we re 

~ dealing with at the time you received these documents? 

21 Our repres entzl ti ve a t the tir.:e \twu. a l·~r • 

22 l:!os t e l lc'!:. 

23 Q Is t hut w-hose nanc appearG on th~ f irst 

24 
~~11 aocument tha t you h~ve i n your hand? 

25 A Ye~ , sir. 
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Did you have specific dealings with Mr . 

:-iosteller concerning this job? 

A I don't recall being specifically in-

volveu, although certainly it was ~y department that ~~s in-

volve d; and my personnel obviously had to be, and I relied 

upon .th~~ in judgment, in s igning the quotation. 

i·~R. B..~P.RY: The Corr.momveal th offers this 

as Cornrr.omieal th E>:hibi t ~. 

I;:!l • .SPENCER: Your Honor , please, I , ... oul 

h.:J.ve to object to tr..at. I;e just stated that he 

'l:ia.s not in·v·olved. He uould lu.ve to believe that 

hi~ pe:0ple \>Jere involved. So I don't thin~~ that 

t hi:t docur.1cr.t has been prop erly i c.lentified. 

'IH!: COURT: I h.:;vci; 't seen it yet. 

\·.'C'.lld be t.ha t he saia in t h is p~rticuh:r j c i:- he 

dealt \..;ith the InterRoye: l representative . David 

Mosteller appe:ar s on the first page of ·the docurncn 

\;i th the breakdm.;rn of costs. Further, he stated 

th~t this i s a normal business recora that had bee · 

~aint~ince in his filG _,_ 
c.. '- t h:.t ti.r.te , ar.:1 he use :': 

to mu.k€' the bic, 'Hhich is ColT!':".om·;eal th Exhibit 3 . 

TEE COU!'.T : Ol;:.L!y, let ne ask you, this 

0 

note frol71 the desk of David gosteller ";as not en i , 
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was that 

submitted 

THi: COUP..T: That was in his 

MR. BARRY: That's correct. 

,.,e received the document. 

32 

in his recor 

the document 

record!:? 

That is ho't·l 

!-!R. SPENCER: But if I may inquire, 11r. 

Barry, yc~ received the document from ~x. Bryant, 

did you not? 

~~ . • ~P~Y: That's correct. 

? 

11 THE CO\JI\T: I \'iill overrule th(; obje:::tic • 

12 l·iH . SPENCER: Note my objection. 

13 

14 NOTE: At this point c. group o:: ao:::u.~ent 

15 ccntainin~ price quotations is ~arkGd ana fil~5 a~ 

16 Cc;-::'"!~ :;m.;<;c:.l th' s :D~hiLi t Uw:;ber 6. 

17 

18 BY J.ffi. BiRRY: (Continuing) 

19 Q Sir, after :l'O~ had been awarded the bid 

w in this partic~lar job, I would like to show you the next 

21 pnrticul~r document in a sequence, Commonwealth's Exhibit 

22 7 fo:- ice:ntifica.tic:-, , a n d tell rite if you reco;~iz.c: this 

23 F~rtic~lnr document . 

24 

25 

A I recognize the matter that it de~ls ~i1'' 

b~t I'm not far.iliar --
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Specifically wl~t, if anything, does that 

document deal with? 

A It appears that this ~v-as an order, a ~-10rk 

order of some type that ,-;ould have been developed by 

InterRoyal related to this particular order. It didn't ori­

ginate with us, but it relates to what we are talking about 

here. 

Q Is that your signature on the bottom? 

A No , it's not. 

Q Specifically, you say it relates to whQt 

you are talking about. \'Jhat ";are you talking about? 

A In order that it would have been 

generated by Generc:tl Medical to InterRoyal for the Lynchburg 

Training School. 

Q Do you kno,~· "'~~ , if ar.yonc, prepure:C. thi 

docm11cnt? 

A 1 don 't knm:. 

Q Do you knm·7 who, if anyone, signed your 

19 name to it? 

20 No, I don't. 

21 Q Is that the type of document that is 

22 m~intainsd in the nor.mal course of business in transactions 

23 such as this in your file? 

24 A No, it doesn 't have origin with us. 

25 Q All right, thank you. 
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MR. SPENCER: Your Honor 

THE COURT: Sustained. 

Q All right, sir. No,~, let me show you 

Commonwealth's Exhibits 7 and 8 for identification, and tell 

me if you have received documents of that nature before. 

A Yes, I recognize these. 

Q ~~at specifically are those documents? 

A It ~as a bill to General Medical and it 

indicates the check to he ronde payable to Hr. fo!cintyre for 

the installation of furniture. 

Q All ri9ht, and ~b~t wordin~ appears in 

the left-hand corner of that do~1rnent? 

A 1-iak.:--: check payable to Robert t-~cintyDe. 

I 'r. sorry, J.E:f:L-hand lm .. ·e r corner. 

Job complete:a, custor;'lc:r okays all 

invcices, payment from General 1-~edical, D.J.vio Hosteller. 

It appears to be the name. 

Q All right, nm-7 is this recor::1 and check 

maintained in the normal course of business by your c~pany? 

A Yes, we would. 

J.Jn. BARRY: The:: Common"Y~su.lth offers th&t 

as Co!i'U":lom·:ea 1 th ' s Exhibits 7 and S • 

THE COURT: I·le will just make it 7 ar.a 

keep them together • 
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NOTE: At this point the above-referrec­

to bill and check are marked and filed collectivel 

as Co~~onwealth's Exhibit Number 7. 

Q Sir, let me shm-1 you Commonwealth's 

Exhibit 8 for identification and tell me if you recognize 

8 the~a documents. 

9 A Yes, .I do. 

10 Q ,.lould you tell the Court "That, .if anythi 

11 thay are? 

12 It is indicated that this is a billing 

13 for abandon8d samples used to sell psychiatric building 

14 f~rniture, Lynchburg Tr~ining Center & Eo~pital. 

15 Q Is this a job that your compcny handleC. 

16 c~n t hi:lt particulClr occa!3ipn? 

17 Yes. 

18 Q Do you knm'l' any knm·:ledge of any samples? 

19 A Not specifically. 

20 Q Did you ever see any samples? 

21 A ~o, I did not. 

22 Q .P.nc1 this is a fern normally mainta ined 

23 in Lh~ c0urse of cusiness by your company? 

24 P. Yes. 

25 

, 
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r.rn. BARRY: The Common\>realth would offer 

that as Commonwealth's Exhibit Number B. 

NOT~: ~t this point the above-referrec­

to bill is marked and filed as Commonwealth's 

Exhibit Number 8. 

Q Sir, on a job of $79,000.00, "'hat \rould 

be the normal profit margin for General Medical? 

1~~. SPID~CER: I•m sorry, I couldn't hc~r 

you. 

rm . Il.~RRY: I \ ·ras asking him the nor:nc.l 

profit margin on a job of this size. 

HR . SPENCER: Judge, I think ti~t \;ou!.d 

not be re::levant . 

THE COURT: m-.'-. t C.id you r..ake in t hi s 

particular job? 

THE \UTl·mss: Your Honor, I am not sure. 

I have not calculated that. I don't know. 

Q hnenevcr you handle governrn~nt jobs cf 

this size, you say a specific margin that you use in tryinc; 

to determine your profit? 

A There is never a specific mar gin, of 
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course, because you don't obviously want to establish any 

pattern of margin for your competition of course, would kno•..; 

that trend and you ~rould certainly not be a~mrded very ·many 

of thc..-n. We have done a considerable amount of business ";-itt 

the State and maintained a margin of --

t!R. SPENCER: I object, if Your Honor 

please . It is not material to this case. 

MR. BARRY: I think it is very material. 

t~ this case what his normal margin is. This is 

a govc~nment job. He certainly has experience in 

dealing ":i th quotation~ of this nature. He can 

testify basically what the upper end of the 

s pec trum <1nd the lm<~er end of t he spectrum 't-7oulc1 bE 

c~ a joh of thi~ s ize . 

THE COuRT: I think he ou9ht to knm·: \1-.·ha ~ 

it was on this one. 

HR. EARRY: I \vi 11 \·7i thdra,·7 rny question . 

Thank · you, that's all. 

CROSS-EXli}!INA'I· IO! ~ . 

EY HR. SPENC!:R: 

Q Hr. Schmidt, you were asked \-lith 

reference to Exhibit 8, \lhich you identified· as ·· C:::.n invoice 



' ' II 

ii 
I' 

Schmidt - Cross 

CRANE· SNEAD & ASSOCIATES, INC. 
COUR T "REPORTERS 

P08 N THOMPSON STREET 

R I CHMOND. VIRGINIA 

PHONE 355· 4335 

38 

for abandoned sa..-nples 1 \·lhether you had any knm'lledge of the 

2 samples, and you replied you did not. And you were asked 

3 '\-rhether you sa"' any samples 1 and you replied you did not. 

4 Did you ever go out to the Lynchburg Training School? 

5 A I did not. 

6 Q All right, sir. Do you know of the use 

7 of samples far in advance of the bidding process in order 

8 to persu~de tha purchasing authorities to use this particula 

9 merchandise? 

10 There are occasions when a sacple or 

11 sor..e e:-:hibi ts cf furniture or equipment or \._Thatever i~ use~ 

12 to reluL~ to the customer the quality, the feature5 and 

13 thing n of thi!3 nature of \'That is being considered. 

14 Q All right, sir, and specifically h~ve yc1. 

15 net, yourself 1 your company, to your }:no,vledge, rec~ived 

16 sam];JlC.G from r-1r. Hostellcr '-nc~ requested samples to go to 

17 specific loca tionz for exan.in c. tion by potential purchasers? 

18 A I am not a\.Yare o:: any instances t-rhere 

19 we would have asked l-1r. Hosteller for samples. 

20 Q 

21 Charlottesville? 

22 

2 .... -.) 

24 rather? 

A 

Q 

'ihat about the State hospital in 

Charlottesville? 

A private hospital in Charlottesville, 

25 t'le \.lere under contr.act to furnish 
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f urniture in a hospital in Charlottesville, and there we 

arranged for InterRoyal as well as other manufacturers .to 

bring in their furniture for a one-day evaluation. I don't 

recall that this \<;as Mr. ~1osteller at the time. It was 

InterRoyal that we'd 

Q You don't specifically recall that that 

was Mr. Mosteller you contacted for samples? 

A I don 't recally, but it could \o.-ell have · 

been. There were two men representing InterRoyal to Gen~al 

Hedical. 

THE COURT: Who was the other rr.an? 

THE ~·7ITNESS: He has since or at some-

time earlier, Your Honor, or early in my time at 

General Medical, been transferred. 

THE COURT: But who was he at that time? 

Do you knm\• his nam.e? 

THE l'JITNESS : I don't remember his narue , 

I don't. 

THE COURT: ~7ell, that could be very 

material. But it was two that you were dealing 

with? 

THE WITNESS: viell, one was related to 

the medical application and another wa~ related to 

the furniture for the most part, Your Honor. 

And this probably ":as- prior ·to these dates that l>~e 
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are talking about here. 

BY MR. SPENCER: (Continuing) 

Q Then let me test your recollection as 

to this specific incident. You were asked a question and I 

posed an objection and the Court overruled my objection. Let 

me go back just for a minute. You testified, "We contacted 

8 the manufacturer to get prices for us to make our bids to 

9 purchasing". Did you contact anyone? 

10 A I don't know that J personally had 
. 

11 contacted anyone. I related what I had because I saw that 

12 there \•lere names of other people at that time entered on that 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

sheet. I had also said that naturally I would be involved 

in that. I had signed the bid. 

Q nut did you have an}~ spe~ific recol-

lection of you having contacted Dave Mosteller \iith reference 

to this bid? 

A I do not. 

Q Do you have any specific knowledge of 

anyone else having contacted David Mosteller with reference 

to this bid? 

A I'm sure that we would have had to, si~, 

in that \<le had to have received the information fro:rn hi.rn or 

hiD company on which to base --

Q Eim or his company? All .rigl)t, . sir. 
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Now, you have previously identified Exhibit 6 in toto as beinrr 

2 from the records of your conpany kept in the normal course a: 

3 business, is that correct? 

4 A Yes. 

5 Q All right, sir. Look at the printea 

6 page. It is obvious that that is a State form. It says so 

7 right on there, doesn't it? 

8 A Uh-huh. 

9 Q And it is signed by John Alexick as a 

10 re?resentative of the Lynchburg Training School? 

11 That's correct, fro~ what I can see of th~ 

12 na:ne, yes • 

13 Q All right, then, that document, based 

14 on what you just examined, appears to have originated some-

15 ,,•here \';i thin the Corumonweal th of Virg inia, the apparatus o :f 

16 the Commonwealth of Virginia? 

17 A That's correct. It is a requesting of 

18 this merchandise. 

19 Q All right, now that actually .·is a part of 

20 the Invitation to Bid, is it not, a copy of part of the 

21 Invitation to Bid? 

22 A Yes. 

23 Q H0\>1 the figures noted in red, do I unde:::--

24 stand that those are the figures for cost to you and bid to 

25 the Commonwealth? 
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No, it appears the figures in black, whicn 

2 are those that represent our bid to the Commonwealth. 

3 Q All right, you are saying that the 

4 figures typed in are the .bids you made to the Commonwealth? 

5 A Well, let me examine this more carefully. 

6 Q Let me attempt to refresh your memory 

7 and suggest to you, are the typed figures not the estimates 

8 provided by the user institution in requesting issuance of 

9 their requisition? 

10 A They could well be, sir. The only thinq 

11 that you asked specifically about the red figures, and that 

12 is explained h~re in that side note, that is also attached, 

13 that there is a pre-bid cost and a Royal ·cost. 

14 Q All right, sir, the red figures, ~re they 

15 not cost~ to you acd costs to the State of Virginia as bid? 

16 I don't J:nm·i ,.;hat our bid is because I 

17 don't have tha t to co~pare with it. 

18 Q Look at the top of the column. The left-

19 hand column, in red, is Royal cost, and the right-hand col~~ 

~ is pre-bid cost v~itten in red. Do you see that? 

21 Yes. 

:22 Q Then it ~~uld appear fron the document, 

23 having examined it more closely, that the red colu..-nn is your 

24 pre-bid cost? Let me ask you to look at Exhibit 3 and c~par~ 

25 the first i tern, 1 each, ash stand. ,. l·~hen you co."'l.pare the .t\o.·o 
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documents, you have your pre-bid cost on that ash stand in 

the amount of $30.32, and your bid in the amount of $33.94? 

A That's correct. 

Q Nm·7, just look at it very quickly. Does 

that appear to hold true for all the other items? Take as 

many as you like. 

A It appears there is a consistency or 

pattern. 

Q Nmv, let's go for a minute to the docutte. t 

that you said ~:as attached to the front of this Exhibit 6. 

That show·s a built-in pre-bid cost for $9,588 .00 total, does 

it not? 

A That's what it says. 

Q And that, on its face, appe~rs to be 

f ror.: Dave Hostellcr, and it shmrs the breakdm·m as between 

sample£ and installation? 

A. That's correct. 

Q No~, refer again to Exhibit 3. This is 

your bid, is it not? 

A 'Yes, it is. 

Q 1~11 right, sir. Look at the fifth 

pc:.r.:::.gr~ph , a little one-line paragraph. Hhat does that sa::·? 

A Please state best possible delivery date. 

Q You and I aren't counting the same. Tt i 

one right here. 
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The successful bidder may be required to 

2 furnish samples. 

3 Q Is this the reason \lhy you would include 

4 a pre-bid built in allocation for samples? 

5 A We would have included this indication 

6 on the basis that there was samples being furnished, or havin~ 

7 been furnished, and an indication of that, of our pre-bid 

8 cost, as it is termed there, being included, as "Tell as the 

9 installation for that. 

10 Q But if you will look at that, that is un 

11 executory phrase that projects into the future that the 

12 successful bidder may be required to furnish samples? 

13 A That's correct. 

14 Q Had you been required to furnish srunplen, 

15 to v:hon \'lOI.lld you hc:ve t·Jrned to furnish the samples? 

16 To !nterRoyal. 

17 
Q And specifically in this case, would you 

18 not have turned to D2vid Mosteller? 

19 A Yes, we would have requested it through 

20 him. 

21 Q Nou, on the second page, the second two 

22 paragraphs, if yo\: \>:ill read those for us, please, second z.nd. 

23 third paragraphs. 

24 A (Reading) fill it~s nust be uncrated, 

25 assembled and set. in place .ready for usQ. 
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All crating, other debris must be removed 

Now, when you made your bid, did your 

4 company propose to go to Lynchburg to uncrate, assemble an6 

5 set up for use the furniture on which you bid? 

6 A No, that option is always open to us, 

7 but it was our intention, since it was bid to us installed, 

8 that we in turn intended to use the installer. 

9 Q You say it was bid to you installed? 

10 When it came to you, it had a built-in factor for the 

11 expense of installation? 

12 A As it was indicated on that sheet. 

13 Q As indicated on the top piece or item 

14 of Exhibit 6? 

15 It says there that a portion of the pre-

16 bid cost was for the insta llation, Mcintyre's installation. 

17 Q All right, as a matter of fact, Mr. 

18 Schmidt, did you not customarily, "ri th reference to InterRoy"' l, 

19 have InterRoyal's representative make installation? I 

~ understand that your company sometimes made its o"m 

21 installation, but as a matter of practice, that wa s not the 

:22 case ,,•hen the sale involved InterRoya l 's f urniture, \lras it? 

23 A In the couple of instances that I am 

24 a~;are of since I took over, that they were , that InterRoyal 

25 did a rrange, or we agre.ed to the installation by InterRoyal. 
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By InterRoyal? All right. And . in this 

2 case it is obvious from Exhibit 6 that that was through 

3 Mosteller? 

4 A Yes. 

5 Q Will you l ·ook at Exhibit 2, in the middle 

6 portion, mail inquiry as to classified vendor coded above and 

7 include following, and then two have been struck, so the 

8 number has been reduced to eighteen. Would you examine thut 

9 list of eighteen persons to whom that internal DPS docuoent 

10 directed the bid material be mailed? 

11 Have you exa1nined that, Hr. Sclu""Jidt? 

12 A Yes. 

13 Q Are you familiar \'lith those. dealer~? 

14 A Some of these I am. 

15 Q Are they not all persons knovn t~ you o= 
16 co:r:1panies knm·m to you to deal in merchandise s.ir::\ilar t o th~t. 

17 \':hich \\TO.S the subject of this particular bid? 

18 A I know that some of these are. I'~ not 

19 f a.JT'.iliar with all of them. 

20 Q All right, sir, let me specifically direct 

21 your attention to Hill-Rom. Does Hill-Rom handle InterRoyal 

22 furniture or do they h~ndle Hill-Rom? 

23 A They are a r.~nuf~=t.urer that Eells their 

24 O\m produ=t. 

25 Q l.nd that is Hill-Ror.-t? 
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And Thonet --

Thonet sells the Simmons 

Thonet sells Simmons? 

At this point, yes, they 

And did Thonet also sell 

Yes. 

47 

furniture. 

do. 

Thonet? 

Look at Delta Graphic, Nunbc~ 12, ~nd 

tell us, if you \-:ill, what they handle? 

A I really dor. 't Jr...no"'. 

Q Worthan, Number 13, that indicates on 

there Si.'llmons. Do you kno\'7 that company? 

A I'm not fartilic.r ,.;ri th the:'!!. 

0 Edwards Medical .,,hich is nm:1bered al tcr-

na tf~ly 19 and 17 , are yon faniliar \·:'ith ther;:? 

]'. No, I'm not. 

Q You are not a\mr e cf what they handl G? 

I'm not. 

Q Morton Marks Company, Number 8? 

I knm1 of them as selling office 

fu:::-niture. 

And t hey handle mu ltiple lines, de they 

not? They sell furniture rnanufnctured by nlm.erous n.J.nu -

fe.cturers? 

A Yes. 
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The same is true of Brownson, is it not? 

I'm not familiar with Brownson. 

Thalhimer's? 

Thalhimer's represents a n~~er of 

5 manufacturers. 

6 Q Numbers of manufacturers? 

7 A That's correct. 

8 

9 HR. SPENCER: I think that's all, Your. 

10 Honor. 

11 

12 REDIRECT EXAMINATION 

13 BY t-m. BARRY: 

14 Q t-1r. Schmidt, in dealing \'lith the Lyncbbu~q 

15 Psychiatric building, i s r.1r . Hosteller the only InterRoyal 

16 dealer or representative that you worke~ with? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SPENCER: If Your Honor please, the 

gentleman has testified earlier that he had no 

dealings -in this particular job, that he was not 

specifically involved. 

THE COURT: He did testify to tba t, 

Hr. Barry. 

HR. B.t'\RRY: Hell, I must be confused, 

because· he was talking about working \d th bm 
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different dealers or two different representatives 

on a job. 

THE COURT: But he said the other repre-

sentative ~ndl~d medical. 

MR.SPENCER: That was with relation to 

the hospital in Charlottesville. 

Q So there ~~s no one else that you dealt 

with with the Lynchburg job at that time? 

MR. SPENCER: Judge, my objectio~ con-

tinues. He is trying to ask hire '\o:ho h~ de.:1.l t \·:::!. -:. :-1 

in that time, and the man hasn't dealt with cnybody. 

MI~ • B!:..F..R Y : I think it is cb~.riou ~~ h e h ::t s 

dealt with someone. 0 
TP.E COURT: Well, hE. doesn 1 t knm·:' . 

MR • BA..lffi.Y : I \·Till '\od thdraw the Cfllestio:-~. 

Q Tell me, Mr. Schmidt, why did you pay 

David Hosteller for samples? 

z.m . SPD~Cl:R : Judge, I don't want to slcv: 

this down, but Hr. Schmidt has never ~u.id he paic3 

Hr. Moste ller. Be has identified scxne r ecords and 
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that is .all he has done, and he has testified that 

he did not have any specific connection with this 

transaction. 

!-1R. nAR.RY: His company, on documentz tha 

he identified, on a bid that he signed, paid David 

Mosteller a sum -of money. ·My question to him, 

since he was the one that signed the bid, was why 

did they pay David Mosteller for samples. h.nd my 

next question would be installation. 

THE COURT: W'ell, "I think he paid because 

he got an invoice, but I don't-have a canceled 

check. I have a check stub for $3,000.00. Doesn't 

say \vho it was paid to. 

HR. SPENCER: There is a notation en the 

stub. 

THE COURT: l'Ve ll, if you c~n rcaa it, 

Lynchburg samples on job. It looLs like c;.:. 

It looks like they would have a copy of the check. 

That is the extent of the Commonwealth's 

documentation. 

I am interested in why they paid for the 

installatior. if you want to ask that questicn. 

}L~. ~.P~Y: That one is perrr.issible? 

THE COURT: Yes, sir. 

HR. SPENCER: Hy objection \ot'Ould continue , 1) 
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Note my exception, please. 

2 

3 Q Why was the bill paid to do the instal-

4 lation? 

5 

6 THE WITNESS: Am I to answer that now? 

7 THE COURT: Yes, sir. 

8 

9 A Because it was indicated that thi~ mer-

10 chandise was in fact installed. We supplied the merchandise 

11 and paid for the merchandise. vle were paid for the r;-,erchelnd:i se 

12 so it was our understanding that it was satisfactory t o the 

13 customer. We ~:ere submitted a bill and \ve had p!!i c1 it. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: The bid says a ll i tc_-:~ s r:,ust 

be uncrated and assembled, ready for usc. 1 wc::.r.t 

to knm·r \'7hy they paid the money . His v G.=Y bid 

said it would be uncrated, set in place and assen-

bled and the crates moved, which is included in thE 

bid. So what is the $3,700.00 for? 

HR. SPENCER: Judge, you have just recitEd 

it must be uncrated and asserr.b led , set in place anc 

ready for use, crating and debris rer.:~ove6 f ro:1 t he 

prer.ises. 

THE COURT: Yes, sir, that is all 
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included in the price of the bid. 

MR. SPENCER: Yes, sir, and the $3,800.00 

is all included in the price of the bid, and he is 

sitting there nodding. That is what I directed 

his attention to in my examination, that ~~~se 

items were included in his bid. 

THE COURT: Was that in the price of the 

furniture, in other words the $33.00 for ~~at piece 

of furniture that was uncrated, assembled and put 

in place? 

THE 't'i'ITNESS: We were instructed 1:-y those 

instructions to furnish it, ass~~ble it and install 

it. 

TEE COURT: v~ell, that is the price you 

gave? 

TEE ~:ITNESS : Yes, and our price t o the 

Commonwealth would have had to include it becuuse 

it was our Iesponsibility to do that. 

THE COURT: In other words, they have an 

ash stand, $33.94, total cost? 

THE ~\TITNI:SS: All right. 

TSE COURT: . The total cost, to me, me&ns 

that it i s uncrated, assembled and put in place. 

THE HITNESS: That's correct. 

THE COURT: So th3 t $33.94 included .thnt? 
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THE NITNESS: That's correct. 

THE COURT: Why did you go on and pay an 

additional $3,700.00? 

THE tUTNESS: Because that service was 

performed for us to the customer, I mean. 

THE COURT: Well, is that getting paid 

twice? 

THE t·?ITNESS: No. \·le quoted the $33.00 

figure here. Our responsibility was therefore to 

install it and so forth. In this case we elected 

to use l1cint~{re to install it for us as opposed to 

our doing it o:Irselves. 

THE COURT: Wait a minute no\1. Ycu ar~ 

not telling rne the same thing. You hnvo got a 

side chair, !ntcrRoyal 4836HS, Unit cost $36.23. 

Total co~t ic $869.52. That price to me, indicate s 

that that is what those chairs cost shipp~d, 

uncrated, assembled, put in place, debris removed. 

It is no more cost to me? 

THE t'VITNESS: That is correct. 

THE COURT: Why then did you pay the 

extra $3,70 0 .00? 

THE WITNESS: Well, that \'las a ccst to 

us for performing that service to the Co~onwealth. 

THE ·coURT: ·Hhere in the bid did you pu.t 
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THE COURT: You are just saying the same 

thing • You paid him twice. Why did you pay him 

twice? When your company got the hill for 

$3,788.00 installation, why didn't you say, "We 

don't owe that"? 

MR. SPENCER: Judge, could I please 

as~ist the Court, having gone into it a little 

more deeply? 

THE COURT: I want the witness to expluin 

You are not the '\oTi tness, .Hr. Spencer, and I want 

to know why he paid the bill twice. It is obviouG 

to me , anybody '.-.'ho gets a bi.ll for $3,788 .00, 

k.noHing full Hel l the installation is includec in 

the cost of the chair, '\·rhy w·ould they just a u to-

~atically pay that money out? 

THE ~·:'ITNESS: In the figures that I have 

sent here, it was . a matter of the cost that was 

given to us, included that installation, and we, 

i n turn, u sed that cost on "t-:hich to base our bi d 

to the Commonwealth. 

THE COURT: t·:rhy did you pay the $3,800 . 00 

That is my question.. 1..11 the .. furniture was --
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THE WITNESS: We were responsible, Your 

Honor, to insta 11 ·the furniture, and we had to 

either pay that to an installer, in this case, or 

do it ourselves, which would also have been a cost. 

THE COURT: No, the cost for installing 

with the furniture, by your bid, is $88,044.00, 

which included the installation. That included it? 

THE W"ITNESS: Yes. 

THE COURT: That is a total cost to the 

State for all of the furniture to be put in the 

builcing, assembled, uncrated and the crates taken 

away'? 

THE \'liTNESS: That is correct. 

~IE COURT: No~, ~hy did you pay him when 

you were paying for it in the chairs? 

THE NITNESS : \·i'ell, we \·~ere: paying fer 

in the chair, and what you are saying here is 

because there was a part of it, and that little sli D 

there said that a part of the bid cost to General 

Medical ±s --including the installation of $3,700.00. 

TEE COURT: Well,didn't that put you on 

notice tha t so;nething i s , ,..rong? 

THE WITNESS: No, because it is going to 

be a real cost to us so~ehow to perform the service 

of ins tallation, and you .are buying,. _first o f all, 
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a chair at a given price, then to which there was 

an added installation, and then upon which we would 

place a mark-up. 

THE COURT: What was your mark-up? 

THE v7ITNESS: I don't recall, Your Honor. 

THE COURT: Well, let's take a recess 

and let's figure it out. I would like to know. 

1-IR . SPENCER: Before you tuke a recess, 

could I exa1r.ine him? 

TaE COURT: You can examine him after the 

recess. i·~ha t he is trying to say is he just paid 

out $3700.00 and didn't check it. 

l-~n . SPEi:~CER: ror the record, Your Honor, 

I must say t..'">.at I don't agree uith the Court, and 

I t h in .. '< v.' t:: c<.:..n ::la.rify it. 

NO~== At this point there is a recess, 

. .J- _after v1hich the hea;i~g is resum~d, viz: I 
])~~J( _,_:__~ ~~~r( Co()ol~ . .r l': COURT: Gentlemen, the Court no", 

after thinking about it, understands the $3700.00 
~ 

perfectly for t he: chc..rge of the installation. But 

you all have had an advantage. You all have been 

over this case three or four tines, and I haven't. 

But I do understand it now •. 



2 

3 

4 

5 

6 
,..--. 

'- 7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2" ·) 

24 

25 

,, 

Scr.u·.liJt - Reuirect 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS · 

908 N THOMPSON STREET 

RICHMOND. V IRGINIA 

PHONE 355·4335 

57 

mw.t Has your mark-up, .Hr. Schmidt, did 

you find out? 

T!!E 1·JITN:!:SS: Your Honor, we don 't have 

the records Z:Jfficient. There is one unknm~'!l here, 

and _that is , of course, the merchandise cost. I 

don't have an invoice with me that relates what thc:t 

is. I have called my office to try to get that 

informatio ~1, if you \'."'uld, of course, want that.. 

He do know, of course, the installation cost, the 

sample c ost, t o , . .':1ich we have added the merchandisE 

cost and then co~pared that with ou r bid figure, 

and t:r..at \':ill give us, of course, the mark-up . 

TEE COURT: Th~nk you. 

EEC:::,CS S - I:Y_2U1INl~ T ION 

BY HR . SPEHCI:R: 

Q Hr . Scf"....~.Ltidt, so \ ·ie will have it perhaps 

more clearly stated in the record, let me take your bid, 

Exhibit 3, and let me ·' ta·k~ · the .Exhibit 6, which \'las your 

internal document. NO\·: , \t;e have previously established the: 

f igures that are t he col~n in red , and I am tnking the f irs t 

it~~, the ash stand, $3 0.32 was your pre-bid cost? 

A That ' s ccrrect. 

Q And I believe we. also pr.e".rious l y 
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establishec that to this you added your ~ark-up and when you 

2 made your bid, sticking again t0 that first item, the bid to 

3 the State was $33.94? 

4 That's correct. 

5 Q All r~ght, sir. So the difference betwee~ 

6 the pre-bid cost, $30.32, and the $33.94, with reference to 

7 that one item, would indicate that your profit on that item 

8 was $3 . 62? 

9 That'~ correct. 

10 Q Let's take, then, Exhibit 6 and stick 

11 \•7ith thi~ first ite.-n, the ash stand. Your pre-bid cost, 

12 $30.32, ir.cluded in th~t, is there ~orne s~ll portion of the 

13 price that you ultimately paid for installation in the total 

14 ~~ount of $3,788.00? 

15 'Ih::.: t. ' 8 correct. 

16 Q ?erh3p3 40 ce~ts of that $30.32 is to 

17 go to rr.al~e: up the cost of inst~llation, $3,788.00? 

18 1'. That's corrcc.t. 

19 Q And ,.;hen you carry that over to the bid, 

20 then the ·same 40 cents is in the bid? 

21 

22 Q i. ll rjght, no,·.r the installation, I mea:-1 

23 the san~?le cost of $5,800 .00, a small portion of that, that 

24 ,.,..as broken do\t..rn and a smaller port .ion of t h=. t \·ias allocated 

25 to- each ite.-n? 

II 
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That's correct. 

So as to the ash stand, perhaps 60 cents 

of your pre-bid cost is the cost that -you put in for sa..mples 

because the bid package said that you may be responsible for 

samples? 

A ·That 's correct. 

Q And the bid to the State, just as "lith 

the installation costs, \~hen you carried it over a~a told tte 

State they could have it for $33.94, that seme 60 cents that 

you had included in your $30 .32 was a part of the $33 . 9~? 

A That's correct. 

Q And the same would hold true as to each 

and every i tern on your bid, s o that \·lhen you got to the· enc1,. 

the total of $89,507 . 84 in~luded itens for instal~ation 

and samples that tota l e d $9 , 588 . 00? 

A Th~y we re included. 

Q So whc;n the State pc:dd the bill, they 

paid the $89,507.84, and that•n all they paid? 

A That's correct. 

RE-RI:DIRECT EXl~.HIN..~TION 

BY l·i.R • BARRY: 

Q Then what you are saying is tha t the 

$9,588.00 for samples and the figure for installatior. \va s 
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all figured in your bill? 

A That's correct. 

Q In your final bid? 

A That's correct, into the bid to the 

State. 

I·1R . BARRY: Tha.nk you very much, sir. 

TI!E COURT: All right, gentlemen, any 

further questions? 

!-m . B..~RRY : No , sir. 

THB COURT: Nould you get roe that figure? 

Ca n you get that, Hr. Sch."'l1idt7 

TI!E vJ! TNESS : Yes I Your Honor. 

TI!E COURT : I ~roulrl appreciate it i f you 

c cul d . 

WIT9ESS STOOD AS IDE. 

MP. . B~4~RY! Hr. HcEntee. 
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a witness call d 

by the COTit'!lOn\·:ealth, first being duly s~·.::~rn, tectifics as 

follmis: 

DIRECT EXA!.1Il~li'!'!O:~ 

BY l·1R • BARRY: 

Q Sir'· your name and occupation for the 

record? 

Franc i~: X • !!cEnte:e, Jr . 

in the Quo~ations Department of InterRoy~l Corpor~tion. 

Q Sir, hou long hnvc you bee;! (!!:,played in. 

tb..::.t capu.city? 

Since: 1~7 4. 

Q hna what spccificully r~i'"\0~ 
~- .... .. job 

entail? 

Q I \ .1ould lil:c to c:: c:·.; ~·ou CCZ':'.r;om·.;c::2.lt.h 's 

r:xhibi t Numbc:::r 9 . Tt.:ll r.1e if you recognize thi!! docUir.ent. 

A Yes, this ic t:t note th~ t \·ras sen-t from 

21 DaYe Ho~tel1er to my attentio:1 :!:'er:uectin!J th2.t I enter an 

2Z order for Lyncht~rg Tr~i~ing ~choul • 

23 Q 

24 p~ge b y page, if yo'...l ,.~oulC:, ' :nat , if c::.r:y significance -to you, 

25 v. rr:c.n in your position, , .. :o'..lld thP- fr::-r.t. p?..~qe h~v..::!? 
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11. The front page is just a cover letter frc :1 

2 Da ve to me regue:sting hm: the shipment '"'ould be made ~.nd 

3 approximately \·lhen. 

4 Q ' t·:nnt, if any, eigr:.if icancc docs t:! c= 

5 second _page have? 

6 A The second page is part of the InterRoyal 

7 Corporation salesman order form • 

8 .r~. lJ. rit;ht, 2.ne then the acc~panyinc; 

9 docuntentn? 

10 A This i~ ju ~t a listing o f ~hat is to b~ 

11 cuppli€-d . 

12 

13 you r e:.=~iv(~c tr..:~ cic•cui1tcnts like:: t hi£, wha'f: , jf any, s t :::-!)s 

15 

16 tb£: qn otc r.3 b~/ ~he· 

18 s hmm on the third ar.a continuing pages, and senC! them to 

19 the various ple1nts. 

20 Q Khat, if any, significance does ndcliver 

21 blan~:et \ouaf-ped to Lynchburg" nave? 

22 ~hat means t h? t it i s aclivorcd ju s t t 8 

:23 th ': or.6 CJi: t he: true~ : , ui tr.~ut a~y c arto:-:in::1 • 

.A no thi s '--'OU.lu te t~::: exte ::t c~: the orC.ei 

25 to thn t particula r locn tion'? 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

McEntte - Direct 

; ... 

CRANE· SNEAD & ASSOCIATES, INC. 
C OURT REPORTE·RS · 

9 08 N THOM P S ON STREET 

RICHMOND. VIRGINIA 

P HONE 355· 4335 

Yes. 

63 

H~ . B.~R'RY: The CO!Thuonwealt.h offers tha t 

as Corr",jnomleul th 1 s Exhibit Nu:nbcr 9. 

NOTE: At this point the above-referred-

to ·group of docllill.ents is marked and filed collecti ~-

ly nc Com;aonwe~l th 1 n Exhibit Number 9. 

MR . I1'\.Rf<Y: Tha rJ~ you, £-ir ... 

CROSS-LJGI. .. H IHr. TION 

S?:Cl~CE:P. : 

thin~ you sa i d . You refer to th~ l&ngung& on th~ iir~t p~g~, 

A "ics, th2t r.,e.s.ns thez::c: v1 aE: no c~rtonin~! 

~round the goods. 

Q And that is the first page of this 

E;~i:ibit 9? 

'Ii-.\1 t 1 s cor r£:::: t . 

This, yc-u s ay i5 what you ~ctually orciercd f ro:-:: ~he factc!:"y? 

·J-- Hv.y I sec th~ ciocwncnt., Fle:asE~? 
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On f-age: 3, vlhich item, sir? 

Q Just Page 3 and all the subsequent pages. 

This i5 what you ordered frn~ the factory? 

This is what would be ordered fr~~ the 

factory. 

Q And read, if you will, beginning with 

about. six lines do~m, ·please rnark. 

What page is this, sir? 

Page 3. 

Page 3? 

0 Page 3 of the e::hibi t, H:t: . 1-1cE~tee . 

Oh, I •m sorry. 

Q The third piece cf. paper in Exhibit 9. 

A Ol::.y. 11 Plense mark all c;-::r ton2 F-sychiat:::-lic 

<lll fu~ni turc: fer room m.:mbers " . 

Nc;-..- i f thn t sn~'"fi th~.t en t Lr: ord:::r tt,u.t 

you gave to the factory, then hm·T does tha t com;>ort 'lid th your 

ezplanation of what is on the first page, the '"ords "blanket 

Hrap"? 

A They \·!ould be i!':terpreting , because i f 

you l oc.k at the to}J of Page 3, you \·:il l se.e t h ::. "WOr d "Deliver 

b lanket \ :rapped to Lynchburg Traini ng Scheel & RC!:?i t a l r., 

ht.nd;~i tten. 

Q And you a r e saying th~t. the. t yped.. -
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in portion about marl;:ing the cartons was not a par~ of it, 

and was not done? 

Th~t was not done. 

Q BaH do you know? Did you ever go to the 

5 factory to see hol'l the furniture was marked? 

6 A No, sir, but if I could look at the invoi:e 

7 for shipment, I could determine it from that and the packing 

8 slips. 

9 Q Nov7, the unit costs th~t ar.e: sho~·n, 

10 b eginn:'-ng with thE' 'third shee t of paper in ~hi hit 9 , those 

11 ~re the co:1finned unit cost charges by Ir.terRoyn.l? 

12 Those \·To~ld b e the c hw.rges c h:lrged to t he 

13 c'ie~ l er . 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q So tha t is Hhnt Inter!:.o~ral got f or the 

tr.: ... n~~cticn? 

I:. That's cc.rr£>c i::. 

Q ~·Jould you look ase: in, startin<:"" 'd t h t h ·_, 

third sheet of paper in Exhibit 9, anr. look a t Exhibit 6, 

\-lhich is a document already offered into evidence, and tell 

me hO\\' the Royal cost s~m.;n in the left-hanC. colUI!ln of red 

figures compares Hi th the cost you t,cv e on 'your InterRoyu.l 

document f roru lnterRoyal? 

A So far en t h i s exhibit h~re, on P~ge 

3--

Q On. the . thiro sheet of ~aper . 
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A On the third sheet of paper, they are 

identical. 

Q v~ould you skirr. through both documents 

quickly and satisfy yourself as to whether that appears tc 

hold true throughout the document? 

A That seems to hold true throughout the 

document. 

Q All right, sir, so what one has e~tcreu 

in the left-h~nd col~~n cf red figures o n 6 ~ppflars to ba 

unifcrmly identic<:.l to \'.'hat you have in th<:: single colu~n of 

fig-ure~ on Exhibit 9 , which wac offered tnrou9h yc'..! a;; an 

intcrn~l doc~~ent of Inter.Royal Corporation? 

A Yes, sir. 

Q So whoever prer:ared, \\·hoover entered th~ 

figures on l~hitit G, kne~ what Intarnoyal w~ul~ be p~id for 

e~ch of those it~~? 

HR . BARRY: Objection. That calls for a 

conclusion that gentl~~an can't make. 

Q The figures are the same, are they not? 

THE COURT: I overrule that objection. 

That is the charge from his c~pany. Be made the 

statement u:>. 

You put the prices in, ~on't you, sir? 

TH!' HITNESS: On \-"hich docur.lent, sir? 

THE COUR'I: On - yc'l.A.r document, ~·;hen ths 
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THE ~~ITNES.S: No, the prices would be 

already on that document. It would come to us 

with the prices on it. 

THE COURT: Well, do you check the 

prices? 

' . 

THE WITNESS: We would check the prices. 

THE COURT: And then divert it to the 

factory? 

THE WITNESS : That is correct. 

TIIE COURT: I thif'J.: that is acw.is:::;ibla. 

I overrule your objection, I·ir . Barry. 

BY MR. S!'ENCER: (Cor.tinuing) 

~.nu ycu havE: ulrea:::y tes tified tha t ir. s :;;c 

instc.nce~ you huve chet.:ked thE.!:. anct the>y ar~ absolutely 

iuentical, and it appears to you t~~t they uL~ ~ll i~e~tic~l? 

Yes, sir. 

Q So whoever did 6, also r~a access to the 

information on 9? 

A Yes. 

.I-2 . SPE?!CEI\. : ':1-n "-n..:: you . 

H.R. w.RRY : l-:o further questions. 

1-iR~ SPEHCER: rlell, let me:: azl~ just a 

couple .more questicns. 
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Q Did InterRoyal Corporation ever undertake 

4 to make the installation? 

5 A On what project, sir? 

6 Q On this project. 

7 A I have to look at some documents to see 

8 if there was a.ny attempt. I don't have any docu.rnents to see 

9 that. 

10 Q Well, you have 'YThat came to you and what 

11 you priced on? 

12 A Right. It was not quoted \'ii th instul-

13 lation by Interl<oy<.:.l. 

14 

15 THE COURT : Excuse me. I dicn ' t under-

16 ct.nnd you. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE ~·ITTH:CSS : It '.-rc..s not. quoted to the 

dealers including installation by InterRoyal. 

THE COURT: It was not included on the 

price? 

Q For exanple, if th~ $ 32. 32 as Royc:.l cos t 

for the h~h Stano 

A That did not include installation. 

Q And likewise .it did . not. include the cost 
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of any samples that may have been used or may have been asked 

2 for? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.i 

A That's correct. 

MR. SPENCER: That's all I have . 

MR. BARRY: Thank you, Mr. McEntee. 

- - - - - - - - - - -
W!T~ESS STOOD ASIDE. 

MR . Bt"\RH.Y: I call Davici Peckma n. 

Dl\\TID K . PECK!-1hl1 , a ":i t ne ss ca. lled by the 

Corrunoml~<:J.l t h , f irst b e:ing du ly s 't-:orn, t e s tif ies as f ollo"rs: 

DIRECT EXJ'>.!-1 !1~1\T!ON 

BY !·1~. Bl-:.RRY: 

Q :r-1r .• Peckman, hm-1 are you today? 

A Fine, thank you. 

Q Give the Court your full name and 

occupation presently. 

A Davia K. Pec~an, As~istant Director , 

Adminis trative , Ly nchburg Training School c Hospita l. 

Q Were you emp loyed in t hat position bac!: 

i n J a nua r y · of 197 6? 
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2 Q Mr. Peckman, at that particular time, 

3 what were your duties at the Lynchburg Training School? 

4 A As they are today, responsible for all 

5 administrative activities of the facility. 

6 Q Would you ever get involved in purchasin 

7 furniture? 

8 A To a degree, yes. 

9 Q Nmv, specif ically directing your attenti n 

10 to the time in \'lhich the Lynchburg Psychiatric Hospital \':as 

11 being furnished, do you remember any involv~~ent you ·had 

12 in that particular installation? 

13 A Normally the Procurement Section, and 

14 r-1r. A.le:.dck, Adr.linistrative Services Supervizor, hil11 more co 

15 t.han anyone else , would be involved ir~ the formulation of th~ 

16 plans fer procure:ment. I \'loul d have t o s i c;; n off or approve 

17 the purchases for purchasing of supplies a nd equipment in 

18 the final analysis. 

19 Q Would you have been involved in any 

w planning meetings concerning that function? 

21 A In,rol ved in some, yes. 

22 Q No~, specifically directin~ yo~r attenti ~ 

23 to what meetings you can remer!lber, ~:hat , i f any , conversati~ r. · 

~ did you have with David Mosteller concerning the purchase c f 

25 furniture for the p sychiatric. buildings ? 
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2 1neet, I know, on occasions with !·1r. Mosteller and Mr. 

3 Alexick and myself. 

4 Q And at that particular time, can you 

v remember what, if any, conversation you had concerning any 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

installation of any furniture purchased? 

A The installation 

MR. SPENCER: If Your Honor pleaset he 

already said he couldn 1 t remember any details. 

HR. BARRY: I'm simply trying to· refre!::h 

his recollection the best I can as to any possible 

thing that he might rememb~r. My ether question 

~as obviously too general. 

T~ COUTIT: I ~..-il l allot-• thP. C!\]estion. 

SPENCER: 

0 Go ahead, sir. 

A I do remember that on the .installution 

19 it was supposed to be, due to a dollar limitation, a tailgate 

20 job. ~·:e would do the installation, Lynchburg Training Center 

21 & Hospital. 

22 Q Was Mr. Mostelle r prese nt euring any 

23 of these conversations? 

24 A I believe he wa s. 

25 Q Then the general individual responsible 

0 
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for the final decision would be Mr. Alexick? 

A Not for the final decision. No, I would 

3 have the final decision. Mr. Alexick, as I mentioned earlier, 

4 \oTa.s in·,rolved more in the details, \'10rking up the fin~l aecisic n 

5 to be made. 

6 Q For the psychiatric building? 

7 A Yes. 

8 

9 MR. BAP..RY: Thank you, Mr. Peckman. 

10 THE COURT: J..1r. Spencer. 

11 

12 

13 CROSS-EXAHIHATIOH 

14 BY .HR. SPENCER: 

15 Q I gather fro;a your testimony, !-~. 

16 Pecknan that you were involved in tile matter generally by ~-ay 

17 of ycu approving tha application for requis.:.tion , ana r..f ter 

18 having been advise5 by your underlings, you, I suppose, wo~ld 

19 approve it £or payment? 

A Yes, sir. 

21 Q But you had no other direct involvement 

22 c;:;;c(,pt you c.1o have: some recollectiOil of a convcrzc.tion about 

it being a tailgat; job? 

A Yes, sir. 

25 Q But you do not know whether Hr. Mostelle 
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I'm not positive on that, no, sir. 

MR. SPENCER: That's all I have. 

Thank you, Mr • Peckman. 

THE COURT: I have a question, sir. 
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Why would that get changed in the process, when 

the bid was for it to be installed, or do you have 

any knowledge of this? 

THE r7ITNESS: Your question .is why was 

the -- in other words you are saying the install~ -

tion was supposed to have been incluGea in the 

project and was it changed and not to be include~? 

TEE COURT: Yes. I understoo6 you to 

say tha~ the . installation was to be done by your 

people? 

THE l'JITNESS~ Right, because of the 

dollar limitations of the project. 

THE COURT: Well, let me ask you this: 

Did you have any knowledge of the bid that was 

accepted? 

THE HITl~ESS: No, sir. 

THE COURT: Okay, thank you, sir. 

25 BY HR. SPENCER: (Continuing) 
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JA...r. Peckman, your statement to the Court, 

that because of the dollar limitation, that is your best 

recollection of it? 

A Yes, sir. 

Q Might I suggest to you and have you con-

sider, see if this perhaps refreshes your recollection, if 

you ever heard of it, that what happened was the patient -­

this building was for the most severely disturbed patients 

at yo~r hospital, was it not? 

A Yes, sir. 

Q And ~1as it not a fact that by the tir>1C 

the: delivery came , the patients htiQ a.lrea~~z' been moved i~ ,.i ti 

the te:aporary furniture and you did not "'fi;lll t O\.!tsid.crs going 

into the building t<ti th these, s ome: vicle:1t pc: tients, and 

vc~y ill peopl~? 

A No, I don 1 t recal l anyt hing· of t hat so= t 

sir. 

Q You don't remember ·? 

A No, sir. 

Q Did any other manufacturers solicit 

21 your business on this? 

22 To the best of ny }:nm,•lecig e , nc,. 

23 Q Did Hr . kr:ost.el l er examine your plan~ 

24 and C.o layouts ~nd suggest specifications for \.'hat you needec! 

25 in aeveloping your requisition? 
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I believe he was involved, but I don't 

HR. SPEt~CER: . That's all. 

MR. BARRY: Thank you, ur • Peclanan. 

HITNESS STOOD ASIDE. 

Hn. BARRY: l-1r .Alexick. 

13 JOHN s. ALDCICR,. a ~dtness called by tl:·_ 

14 COT::"':'\onwoalth, f5.rfit being duly sworn, testifies as follotro: 

15 

16 BY M!l. BZ'~PJtY ~ 

17 

18 

19 

20 

21 

22 

23 

24 

Q ~ir, how are you today? 

A Fine, thank you. 

Q l'Iould you tell the Court your name and 

present occupation? 

John s. Alexic}:. J._-1-e-=-:-i-c-::. · 

I \'::::c C!;•ployed at the Ly nchburg Trv.ining School E: Hospital 

~fi Adrr~inistrativc Ser\·ices Supervisor. I have zince retir~~. 

Q Nou, specifically, ware you \·10rking in 

25 that position in January of 1976 until December of 1976? 
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Q What ~~uld a Purchasing Agent primarily 

be involved with at Lynchburg? 

A I was not basically the Purchasing Agent . 

Among my respective duties, I was in charge of physical and 

supply, and as _we moved into identification, to Capital OUtla~, 

to Construction, furnishing buildings. I had this as an 

aadec responsibility, to work with the staff who woula be 

occupying the various buildings and identifying with the.lil as 

t-:> their needs and \'lork \vith the:.m in respect to w'hat would 

b~ plaru1ed in ~~a respective functioning areas, and then 

iuentify "''i th ca talogues, sales repr.esent.a ti ves, in respect tc 

the items that we might be \>Jishing to purchase. \•le woulci hav<.. 

to go back in to measure up the ~vailable fun6s to the amount 

of goods u.n.d furni~::1ings \·:hich \ ·:e might have to u:::e. In 

many cases funds \vere not sufficient. J..nd t hen you '\'lOUld have 

to cio your cutting and meeting· \-:i th Ga.les repres5ntatives. 

They \'lere pretty much aware of "1hat your dollar figures we.rE:-, 

and you ~~uld, in many instances , have to relate what your 

needs were ana then actually do your cutting when you 

determined th~t ruaybe your qu~lity was too high as you started, 

anu you v~oulu have to go back to a diffe.rent k ind of 

subs titute. 

Q All right, sir , directing your attentio~ 

to the psychiatric building, were you involved in that 
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Specifically, ~-7hich sale:; representative 

die you ,.;-ork \7i th on that project? 

A Well, with the InterRO~'al furnishings, 

6 we \'IOrked with !-1r. Mosteller. 

7 Q In developing specifications for the 

8 Lynchburg Psychi~ tric Building, \•rhat, if e.ny ccntact C:id :-{n'..l 

9 have \·7 i th l'..r . ~o!!tc.ller? 

10 A We had him come in, ,._.e r.Bt ··~i th our 

11 Purchasing Supervisor, the nu~ein~ staff, t~e r:·ooc Ser'\.·ice 

12 Director 1 the Bui ldings and · Grou~d s: ~ain-l:e~~r.~c men, nnd 

13 discus see ,,~hat i tf:'-~ of furnishingc, furni t!re, eq'.l i prrter. t 

14 Hould be best sui ted for our particula!" need~ . Tr.:-.. t. buildinq 

15 \·;auld be hou ning our mos t r:cvere 1 y r f'tardc G, :-.-~:.t C:C!!'::tru~ti \. . ._. 

16 res id e nts. 

17 Q 

18 e:::hibi t to you any sample furniture t-':'1 sell ~ou thir: job? 

19 

20 

21 

22 

A Not for this jch 1 no, Dir. 

Q Wha t, if any 1 com7 ersation did you ha\'C 

with Mr. Hosteller concerning im::bllati cn on this job? 

:23 purchases of furnitur e , HE: nGver h ?..Cl ~uff icic:;~ fund:: to bE:: 

24 

25 accepted tailgate delive ry. l'.n d i~ thi s ir:st~ncs i t ;;.~s 
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a.greed that we would provide labor for the unloading, moving 

2 into the building, distributing, uncartoning and setting 

3 into place. 

4 Q It \<Ta.S agreed with \'lho, Hr. Alexick? 

5 A Mr. Mosteller. 

6 0 Explain the . conversation. 

7 A Internally we £actored, with my superior 

8 1-rr. Peckman, our Director of Buildings and Grounds, and our 

9 i·Tarehouse personnel, because it would rest upon the warehouse 

10 and the buildings ana grounds to give assistance to the set-u~. 

11 Q Bow do you know that Mr. r.iostelle:r wa5 

12 a\'T~re of this? 

13 A Ne discussed it. 

14 0 How many times uid you discuss it? 

15 I don 1 t remember specifically hCY.-1 many 

16 times, but it was mentioned that '\tle woula take it off the 

17 truck, we \·muld do the total work ourselves on it bec!\.use 

18 we did not have funds enough to be able to identify with 

19 outside help as it were. 

20 Q So were any samples ever left after the 

21 items did arrive? 

22 A t-:ot specifically related to that 

23 building, no, sir. Later on we did receive --

24 Q Later on, what do you mean? Hmv much 

25 time? 
I 

i 
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No, this was not a sample from Inter-

2 Royal. 

3 Q All right, fine.. I would like to she\·~ 

4 you Commonwealth's ~xhibit 1, and tell me if you ever con-

5 tacted anyone at Purchases & Supply and asked for installatio 

6 of furniture? 

7 A Yes, sir, we had contacted Hr. Bob 

8 Maitland, Mr. Roy Scott in respect to this as a contract. 

9 Q Did you ask for installation? 

10 A No, sir. Jn fact, we indicated, I'm sure 

11 in that instance, that we did not have money to be able to 

12 let other people do the installation. 

13 

14 MR. BARRY: Thank you, Mr. Alexick. 

15 This gentleman may have so~e que~tions . 

16 

18 BY HR. SPEHCER: 

19 Q Mr. Alexick, as I understand your testi-

20 mony, you participated in a conference with Mr. Z1aitland and 

21 Mr. Scott and others in DPS '\d th reference to the requisi tic!"! 

22 c f this furni turc? 

23 Not a conference. We had telephone 

24 conversations back and forth. I don't think ,,,e ever had a 

specific meeting in respect to this as such. This "'as all in 
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testimony, and apparently I misunderstood the part we just 

covered,you testified that in this conversation that you did 

not ask for installation? 

A Yes, sir. 

Q Okay, is that the basis on which you 

8 say that no requirement was made for installation in solicitirg 

9 bids for your job? 

10 A Yes, sir. 

11 Q A telephone conversation that you rema~-

12 ber havi~g with eit.l)er ur. Maitland or Hr. Scott? 

13 A \'le did not have money in our allotted 

14 funds, and as a consequence, we could not ~fford to have 

15 private parties c~~~ in and do the installation. 

16 0 All right, sir, me~ I direct your 

17 attention to Exhibit 3. This is not ti1e solicitation for 

18 bid that went out on this job? 

19 

20 THE COURT: Hould he be in a position 

21 to knoH? I know that is the bid. 

22 THl: \'7ITNESS: This '\<.ras evidently 

23 issued through the Department of Purchases & 

24 Supply. This document \.;as not. 

25 
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MR. BAP~Y: I'm sorry, I would like to 

have him finish answering his question. I am 

getting kind of tired of having def~ndant's ccuns~ 

summarize the evidence, put words in the witness' 

mouth. 

THE COURT: He has got him on cross-

examination. 

t~R. M.RRY: I think "?e are at the point 

that obviously if the man would be left to 

ansNer the question, we could move on rapidly to 

the next question. 

MR. SPENCER: Or perhaps, if we let h~n 

answer, we would get another five-minute ansv;c~ 

that he e1ns"1ered "1hen vou asked hirn if he \-lere 

the ~urchasing Agent. 

T HE COUR':L' : I \·;ill let h b it a.nswer thi:= 

question. He has answered the question, I don't 

think he is familiar ~ith that document. 

You don't see those documents at all, 

do you? 

T HE l ·:riTN'ESS: Sir, ai: ter these arc 

received bacY. by the Depilrtment o f Purcha ses & 

Supply, some of these would be sent b a ck to 

agencies, sornetices they were not sent back to 
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agencies, and purc~~se orders were cut accordingly 

BY !..ffi. SPENCER: (Continuing) 

Q Well, my question to you, 1-lr. Alexick, 

5 if you will look at that, please, the yellow pages, which is 

6 the top two pages of. Exhibit 3, and tell me, do you not 

7 recognize that as ·the solicitation for .bid, and the other 

8 pages are the actual bid that was sent out by DPS on your 

9 job at Lynchburg? Look at it, please, sir. 

10 A Yes, sir, this is a document that would 

11 have been issued by P. & S. 

12 Q And it came to your attention in con-

13 nect)on with this job? You have sean that document before? 

·14 A If I had seen this and t..rlis ,,~as il t 

15 Lynchburg Training School & Hospital, custom<lril::; I ahvays 

16 put my initial Z... and c. 1 ine und.ernea th. 

17 Q 1·1r. Ale..~icl:., I am not suggesting for a 

18 moment that this specific piece of paper was ever at 

19 Lynchburg. For the purposes of clarification, this is the 

w record from the State, Department of Purchases & Supply. 

21 But there are multiple copies of that. Copies of that go 

22 to all the pernons for \·:hc:n bids are: solicited? 

23 A Right. 

24 Q And a copy "1ent to you at Lynchburg? 

25 So you have seen that particular document, though it is not 
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that particular paper? You have seen a copy of the same 

document and you recognize it? 

A Specifically, not this one. 

Q Well, look at it. 

A Others I have seen similar to that, yes, 

sir. 

Q Look at it, sir, and tell me whether or 

not it ic the docc1nont for your job about '·1hich you are 

testifying? 

A This rela.tes to the pu.rticular psychiatr c 

building, yes , sir. 

Q And b y "Hhom is that signed? 

A This was sig ned by t he party who 

submitted the guotatjon. 

Q All right, s ir, ana un 0~ thi~ lina 

U? he:-e , doe s tha t indic~te the- nE!..'"'!'\e o f t !":: i!1di v icua l ~;:t~ 

prcpa!"ec the doc~c~t? 

A Yes, sir. 

Q And whose name is indicated? 

A Robert Maitland. 

Q Nm.; in th~ document on t he first p age , 

I cnll your attenticn to the line , "The successful bidder 

may be required to furnish samples " . 

A No samples were eve r f urnished, sir. 

Q But that \-las on the b i d , it may be 
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Q ~.nd on the second page, on the bid, tl1>.ll 

ita~s must be uncrated, ass~~bled and set in place ready for 

use. All crating and other debris must be removed from the 

premises•. Is that what it says? 

Yes, sir.. If I had seen this, I would 

huve questioned it ha,ving been placed. 

Q All right 1 sir. liow 1 let :me esk you this, 

if ycu \·;ill~ 'l'he particular l:.uilc1ing about \'~hich ~:e ~re 

tr~lkinq ,.;as your p~ychiatric building? 

Ye:s, zir. 

Q ~nd i s ~his the building in ~hich your 

rncst seriously mental ill peticnts arc housed? 

r!cntc.lly retard~d, ye~, sir. 

Q 1-:..nti is it ne-t ;:;. facti I vtant you t c.. 

rc:1lly C::.ig i1 .t~ your roccllt' ction, i!:: it not c. ftict that by 

the: tL~:.:-: t.i:.i!:. furni turc \I: as delive;rcd 1 the building \·.::t.~ 

already occupied by the patients and that temporarily you had 

equipped the building \·Ti th old furniture from elsewhere in 

your facility? Thi~~ hard, please. 

I con' t ~ect::.ll, sir, \·:hct-'l£..r the 

Q You con 't rer.te.':'..ber? Do you rcinernber c t 

c.ny ti.T().e an incident like I a."":\ describing to you? 

A I believe earlier, r n~~bcr cf years 
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earlier, ~1e dia move into our hospital building, but I don't 

think we occupied the psychiatric building 

Q Then I gather --

A -- until after the furniture \'1as 

5 delivered. 

6 ·Q From ·your answer that you don't think, 

7 I gather that you are uncertain? 

8 p._ Yes, I can't place the time leve l .. 

9 Q Let me suggest this to you: !s it not 

10 a fact that this particular furniture, upon its arrival, \;a s 

11 unloaded ane placed in a large area that was a recreaticn 

12 ha ll or gymnasium or treatment center? 

13 A multiple use hall, yes, sir. 

14 Q And w-as the furniture not then uncrated , 

15 a sserabled and set ur ir; that building by other persons (')thcr 

16 tlu:!n you and your ct2.ff? Think h3.rd. 

17 i•ihen the furniture trucks ~rrivcc r there 

18 were ttiO men who did basically the total unloading, !-!r. 

19 Let,·l Lankford, Mr. Mann, Billy Mann, two men out of our 

20 

21 

22 

2.., 
·) 

24 

warehouse. Now they did tailgate pick-ups. 

Q But they -- excuse me, sir. 

A And they unloaded all of the ite...-ns tha t 

c a Dc fr~"'• Inter!loyo.l in that ccm?lex area . 

Q And they unloaded the."'!·~ i nto this l arge 

25 va cant arco? 
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Yes, and Mr. Lankford, who tvas our 
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viarehouse Foreman, and also Property Plant Supervisor, kecpinc · 

records of all the various distributions and pl~nt assets. 

He and l-1r. Mann, they advised me that they had placed every-

thing. 

Q Now, I really don't want you to recite 

\-.'hat someone else told you. I want to know what you knov1 

yourself. 

A Well, I kn~~ this was done. 

Q Did you see it done, sir? 

A Partially. I wasn't ther£ all the time , 

but I visited the site on occasions and sa"~;·lt and the y did 

the basic uncrating and setting up in the vc=iou~ room~. 

Q l·!oving into the roor.:s? 

J,. Or corridors, effie~ . 

Q Diu you ever go over a~d ' "=.t:::l: i:! t~a t 

roc~ who was doing the uncrating ana the assenbling c f the 

furniture? 

A I visited the building on several 

occasions, yes, sir. 

Q And did you watch that procees? 

A Passing throu~h . I cou1d ~ec ,.~h=. t , ... as 

going on, yes , s~r . 

Q 1~11 right, you did not \·:a tch thG entir e 

process , I gnther? 
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You occasionally passed through and 

No, sir, I had other duties that 
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necessitated roy being at a desk in my office. 

MR. SPENCER: I have no other questions. 

RED!RECT EXAMD~TION 

Q Hr. ;>_lexick , \\.·hen the defense \'Jas shO\:in 

you the bicl , I didn't unc5.erstand. If y ou "-"'uld h:!''e s <:: cn 

th2.t bid, \·7h.at 't·rould you have done? 

Thc~c is a notntion on the second ~~gc 

v;hich indic c.te~ th~t the installation and thG cle:tn-up t·:oull: 

have been done by t h e s uccessft;l bidder. I ' ·:ou.id. hnvc: 

challenged t h:!t bac}~ -...;i t h !·1r. Maitland i.m.-uedi~tely . 

li'J..R. BARRY: Thank you, sir. 

TEE COURT: All right, sir. You may 

step do'\\rn. Thank you. 

H!TNESS STO:>D ]\_SIDE. 
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