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BILL TO SURCHARGE AND FALSIFY 

Plaintiffs move that the account of Shirley s. Throckmorton, 

Administrator of the Estate ~f Alexander H. Swan, deceased, now before 

the Commissioner of Accounts for settlement, be surcharged and falsified 

in the respects and for the reasons indicated by the following sequence 

of events: 

1. On January 4, 1968, Alexander H. Swan opened with his nephew, 

William E. Swan, joint accounts in Franklin Federal Savings & Loan Associa-

tion of Richmond, Richmond Federal Savings & Loan Association of Richmond, 

The Bank of Virginia and First & Merchants National Bank [Exhibits A, B, C, 

and D], and on January 6, 1968, advised Mr. and Mrs. William E. Swan that he 

had thereby consummated an arrangement previously discussed with William E. 

Swan [Exhibit E]. 

2. On May 17, 1~69 Alexander H. Swan turned his automobile over 

to William E. S~-1an. In the presence of his brother, Frederick W. S'tvan, 

Alexander H. S't-7an delivered to ~olilliam E. Swan on December 7, 1969, his 

coin collection, and on May 4, 1971 delivered'his watch and directed ~villiam 

E. Swan to deposit $2,550.00 from the Franklin Federal account in their joint 

checking account at First & Merchants National Bank to pay some bills [Exhibits 

D-14 and F). Frederick W. Swan was with William E. Swan when the deposit was 

made. 

3. Alexander H. Swan died intestate on May 9, 1971, in the City 

of Richmond, Virginia, having theretofore created an inter vivos oral trust 

by the understanding and agreement with William E. Swan to the following ef-

feet: 

(a) He had deposited his money in joint accounts 
with William E. Swan to be sure that it was handled 
like the creator wanted.and because he could not 
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trust his brother, Frederick W. Swan. Any residue 
of the accounts at his death was to be applied first 
to the payment of the creator's bills, secondly to 
pay to Ouida S. Adcock and Shirley S. Throckmorton 
the sum of three thousand dollars each, with the re­
mainder to be divided into four equal parts, one to 
be paid to Frederick W. Swan, his brother, another 
to Alma Kitchen, his sister, another to Carrie Swan, 
his sister-in-law, and the fourth part to William E. 
Swan, his nephew [Exhibit J]; 

(b) The creator's coin collection, watch and auto­
mobile previously delivered, were to be kept by William 
E. Swan as gifts to him. 

4. On June 3, 1971, William E. Swan verified the balance in the 

First & Merchants account #11-04-8103 at $3,535.81 [Exhibit G), and drew a 

$1~796.09 check on this account for payment of the final nursing home bill 

of Alexander H. Swan [Exhibits D-14 and G-1]. This seemed to disturb Shirley 

S. Throckmorton and her father, Frederick W. Slian. William E. Swan did not 

know that Shirley S. Throckmorton had just cashed on June 3, 1971 a check on 

the same account for $3,400.00 {Exhibit H]. 

5. On June 3, 1971, William E. Swan closed out savings account 

#11-22261-9. at The Bank of Virginia in the amount of $9,414.40 [Exhibit C], 

and account #16-42786 at Franklin Federal Savings·& Loan Association in the 

amount of $18,021.64 [Exhibit A], and account numberS/A 23427 in Richmond 

Federal Savings & Loan Association in the amount of $20,565.32 [Exhibit B], 

all in the joint names of Alexander H. Swan and William E. Swan, and, after 

telling Mr. DeWitt Evans, Cashier of The Farmers ~ational Bank at Appomattox, 

Virginia of the trust and on his advice, deposited the checks so received 

in a Special Account newly opened on June 4, 1971 in the name of William E. 

Swan or Gracie T. Swan, or the surVivor [Exhibit I], and executed the memo-

randum of directions to Gracie T. Swan [Exhibit J] , ·to dispose of the accotmt 

as provide·d in the trust of which he was trustee, if his death should occur 

before this business were settled. 

6. On June 4, 1971, after making this deposit William E. Swan went 
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to the home of Frederick W. Swan and told the latter what he had done and that 

he was then prepared to distribute the accounts acc~rding to Alexander H. Swan's 

directions, with which said Frederick W. Swan was already familiar. Frederick 

w. Swan refused unless William E •. Swan were to give Shirley S. Throckmorton 

$5,000.00 instead of $3,000.00. William E. Swan l~uld not accede to this. 

7. On June 6, 1971, Frederick W. Swan demanded of William E. Swan 

that the latter give him a blank check on the account at First & Merchants 

National Bank. William E. Swan also refused this demand. 

8. On the night of June 7, 1971, Frederick W. Swan called William 

E. Swan and asked him to come to the home of the former on June 8, 1971. 

William E. Swan complied and found Freder~ck W. Swan and Shirley S. Throckmorton 

present. Shirley S. Throckmorton advised that she would not accept less than 

$10,000.00, and Frederick W. Swan demanded a check for $17,000.00. William E. 

Swan again refused, representing all the while that he was prepared to settle 

according to the instructions of Alexander E. Swan. 

9. On June 9, 1971, Shirley s. Throckmorton [who was a trust 

beneficiary, but not a distributee under the law pertaining to intestacy], 

qualified as Administrator of the estate of Alexander H. Swan, deceased, 

before the Clerk of this Court, stating that the qualification was for the 

purpose of suit. 

10. On that same datet Shirley S. Throclailorton, as Administrator 

of the estate of Alexander H. Swan, deceased, executed a written authoriza­

tion to Robert E. Pembleton, Esquire, to represent her in·her claims as 

Administrator against William E. Swan, for which Pembleton was to be paid 

a fee of one-third of anything obtained by the estate from William E. Slvan 

[Exhibit K]. 

· 11. By checks drawn on the First & Merchants account on June 10, 

1971 [Exhibits D-15, D-16 and D-17), William E. Swan paid the bills h~ ~ad 
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received from Adney K. Sutphin, M. D. [Exhibit L], Allied Ambulance Service, 

Inc. [Exhibit M], and West End Orthopaedic Clinic [Exhibit N]. 

12. On June 11, 1971, Shirley S. Throckmorton, having been fully 

informed by William E. Swan that ~e acknowledged that he held the former 

property of Alexander H. Swan, deceased-, for the benefit of himself and 

others, including Shirley S. Throckmorto~ and her father, Frederick W. Swan, 

according to the instructions of Alexander H. Swan, deceased, falsely made 

affidavit that William E. Swan had converted to his own use the proceeds 

of the aforesaid accounts in The Bank of Virginia, Richmond Federal Savings 

& Loan Assocation and Franklin Federal Savings & Loan Association, which 

he had deposited as aforesaid in the special account in the Farmers National . . 

Bank at Appomattox, Virginia; falsely made oath that, if the properties of 

Alexande~ H. Swan were not produced and preserved by the Court, irreparable 

harm 'to7ould result; and through such deliberate deception of the Court, -sought 

and obtained restraini~g orders against any disbursing of funds in the bank 

accounts and directing the Sheriff to seize and deliver to her the 1964 

Chevrolet automobile, the coin collection and the Hamilton watch; all such 

being without notice to or knowledge of William E. Swan, until he was 

served with the restraining order on June 14, 1971, and the Bill of Complaint 

on June 15, 1971. 

13. Mean'tmile, on June 12, 1971, William E. Swan had applied the 

$1,003.06 proceeds of an insurance policy on the life of Alexander H. Swan, 

of which William E. Swan was the named beneficiary, to the burial expense 

of Alexander B. Swan [Exhibit 0]. 

14. Promptly upon receipt of such order and Bill of Complaint, 

Williain E. Swan, along with Alma S. Kitchen, Ouida S. Adcock, Gladys S._. 

Kesterton, Doris S. Rosser, Corrine S. Kidd, Hugh Swan and Carrie Swan, [be-
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ing all the heirs at law and/or beneficiaries under the terms of the inter 

vivos trust of Alexander H. Swan other than Frederick W. Swan and Shirley S. 

Throckmorton] acting through John R. Snoddy, Esquire, their attorney, readily 

agreed that they had no objection to completion of the expressed wishes of 

Alexander H. Swan as to the trust fund being carried out by Shirley S. 

Throckmorton's making distribution as Administrator of the residue of said 

fund [after disbursement therefrom under the direction of the Court for debts, 

administration expenses, taxes and legitimate claims as though the fund were 

a part of the estate], according to the terms of the inter vivos oral trust 

instead of according to the law pertaining to intestacy; it being represented 

to John R. Snoddy by Shirley S. Throckmorton through her counsel, Howard C. 

Vick, that there would be involved in such alternate method of completing 

distribution by her as Administrator in place of William E. Swan as trustee 

only the usual administrative charges incurred under the supervision of the 

Commissioner of Accounts and the Court, and a reasonable fee to Howard C. 

Vick and Robert E. Pemb~eton to be fixed by the Court commensurate with 

services actually rendered to the Administrator in distributing said fund 

pursuant to said agreement. 

15. Thereafter the insufficiency of the First & Merchants account 

to satisfy the checks William E. Swan had drawn thereon to pay the bills, oc­

casioned by the prior cashing by Shirley S. Throckmorton of the $3,400.00 

check, became known [Exhibit P]. 

16. The agreement to conclude the carrying out of the wishes of 

Alexander H. Swan, that were known by all parties to have been expresse~ by 

him, rather than to distribute the property mentioned herein as though Alex­

ander H. Swan had died intestate as to such property, was later incorporated 

in a ~iting prepared by Messrs. Vick ~d Pembleton dated July 16, 1971 

[Exhibit Q), without there ever being any intimation to your plaintiffs that 
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Shirley S. Throckmorton had made any agreement tv.ith counsel about fee or 

that she lvould seek approval of the Court that Messrs. Vick and Pembleton be 

paid one-third of the estate. Such agreement was contrary to the representa-

tion to John R. Snoddy that counsel for Shirley S. Tnrockmorton would receive 

compensation commensurate with the legal service rendered in completing dis-

tribution pursuant to the agreement. Such representation was an essential 

part of the inducement for your plaintiffs' agreement to this alternate 

method of completing the distribution. 

·11 •. At the time of agreement to this alternate method of completing 
. . . . . . . . 

the carrying out of the recognized wishes of Alexander H. Swan, it was further 

agreed by Messrs. Vick and Pembleton, representing Shirley s. Throckmorton and 

her father, Frederick W. Swan, with John R. Snoddy, representing all other 

parties to the agreement, that no Answer to the Bill of Complaint was necessary 

as the Court had only to supervise performance of the agreement about which 

there was no factual or legal controversy, ·that accordingly no Ans~ver lvould be 

filed, and that Messrs. Vick and Pembleton would attend to the preparation 

and sub~ission of Orders appropriate to carry out the intent of the agree-

ment. 

· 18. Pursuant to this underst~ding between counsel, on August 12, 

1971, Shirley S. Throckmorton pr~cured the entry and service of an order di-

recting the delivery of all assets to Sh~rley S. Throckmorton, as Adminis-

trator, with which order all parties complied [Exhibit Rand S]. 

19. As was expected, this order of August 12, 1971 routinely re-. 

cited the omission of William E. Swan to file responsive pleadings. As 

was clearly not expected, disclosure was never_ made to ~he Court by Shirley 

S. Throckmorton or her counsel that (a) the parties had entered into the 

agreement of July 16, 1971 [Exhibit Q] whereby it was determined by all in­

terested parties that the administrator would.distribute the fund theretofore 
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held in trust by William E. Swan to the beneficiaries of such trust, subject 

only to the payment of debts, administration expenses, taxes and legitimate 

claims as though the fund were for such purpose a part of the estate, and that 

(b) there had never been the slightest indication by· William E. Swan that he· 

had converted the trust fund to his own use. 

20. Despite the aforementioned agreement between counsel for the 

administrator and John R. Snoddy, Jr. ·as then counsel for plaintiffs, Shirley 

S. Throckmorton filed on that same date, namely August 12, 1971, a second and 

separate petition and on the basis thereof obtained entry of an order by 

which the Court approved the payment of one-third of the entire estate of 

Alexander H. Swan to Robert E. Pembleton and Howard C. Vick for .. locating 

and recovering assets belonging to said estate." John R. Snoddy, Jr., and 

his clients were entirely without knowledge of this second petition and order, 

which were in violation of the understanding and agreement of the parties, 

until discovery of the same through a reference thereto in the First and 

Final Accounting [Exhibit T] made more than one year later. Plaintiffs 

~~ allege that this action of Shirley S. Throckmorton was deceptive and cons~ 
"''' 

tituted a deliberate fraud upon the Court in that there was concealed from 

the Court (a) the initial and continuing declaration by William E. Swan 

that he held said property of Alexander H. Swan (with the exception of 

certain tangibles) upon an inter vivos trust for th~ ben~fit of hims~lf and 

others; (b) the readily assented to oral agreement by William E. Swan and 

all interested persons, whether benefiting from or excluded by the clearly 

expressed wis~es of Alexander H. Swan in establis~ng this trust, that com­

pietion of execution of the trust be carried out through Shirley S. Throck-

morton; (c) the July 16, 1971, writing thereafter entered into by all p$rties 

confirming such oral agreement; (d) that such property formed the corpus of 

an inter vivos oral trust and never.actually constituted a part of the estate 
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of Alexander H. Swan or was subject ~law to debts, administration expenses 

or legitimate claims except to the extent of such agreement; (e) that the 

only authority of Shirley S. Throckmorton as administrator to make any expen-

diture or distribution whatever of or from said fund arose under the agreement 

memorialized on July 16, 1971, whereby expenditures were to be made only "in 

accordance with this agreement and under the direction of said Chancery Court 

of the City of Richmond"; (f) that these plaintiffs were induced to enter 

into said agreement both at the time of the oral agreement and the subsequent 

writL~g of July 16, 1971 by the representation of.Shirley S. Throckmorton and 

her counsel to John R. Snoddy that such fund would be subject only to debts, 

administration expenses, taxes and legitimate cla~ms as if the trust fund were 

a part of the intestate's estate, and then be distributed to the beneficiaries 

of sald trust according to the terms there~£ rather than according to the la~11 

pertaining to distribution of intestate property; that the nature and location 

of th~ ~ssets uhich were held by William E.. Slvan as trustee of Alexander H. 

So:·:an \-::re kno\m to Shirley S. Throckmorton at the time she qualified as 

p~rsonal representative on June 9, 1971; and (g) that the agreement between 

Shirley S. Throckmorton and Messrs. Vick and Pembleton to pay to them one-third 

of approximately $50,000.00 to "discover and recover" these assets was made 

\~hen she knew the existence and. precis~ location thereof and that the said 

\·~illiac E. Swan purported to hold them pursuant to the terms of the trust and 

not in his ow~ right. Your plaintiffs also allege that between June 9 or June 

11, 1971 and the immediate agreement of all the part~es that execution of the 

trust of Alexander H. Swan, which had already been commenced by William E. Swan 

as trustee, be completed by the administrator under the terms of the agreement 

and the supervision of the Court, it was impossible that Messrs. Vick and 

P~bleton could have expended $17,670.29.in time and.effort "to locate and 

r~cov~r assets belonging to said estate." They further allege that the said 

Shirl~y S. Throckmorton and her counsel were all under a fiduciary duty to 

---- • --- -~. ···-- '7'·--..... --
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make a full disclosure to this Honorable Court in requesting entry of said 

order of August 12, 1971, which said duty they violated. 

22. Your complainants accordingly allege that (a) the said Shirley 

S. Throckmorton and her c9unsel did not discover or locate the items held by 

William E. Swan pursuant to the terms of the trust of Alexander H. Swan, as 

the existence and location of the same were already known to her and (b) that 

such sums.we~e not recovered for the estate in that the same were recognized 

by all parties as not belonging to the estate and as being subject to dis­

tribution to the interested persons in accordance to the terms of the trust 

and not according to the laws of intestate succession. 

~n!EREFORE your com?lainants pray that for her flagrant breaches of 

fiduciary duty and deliberate deception of the Court Shirley S •. Throckmorton 

forfeit and be required to refund all commission heretofore taken by her; 

that she be required to raimburse to the fund she is distributing solely 

by virtue of said voluntary agreement the $17,670.29 ~~ongfully paid there­

from to Robert E. Pembleton and Howard C. Vick in deliberate deception of 

the Court, in fraud of the parties making the agreement, and contrary to 

its expressed terms; that she be required to refund .to William E. Swan so 

much of his $1,003.06 advance on the funeral expenses of Alexander H. Swan 

as he shall not have been reimbursed by the Railroad Retirement Board; that 

she be required to distribute all sums received from William E. Swan after 

payment of the decedent's debts to Alma S. Kitchen, Carrie R. Swan, Frederick 

W. Swan and William E. Swan, in accordance with the terms of sai~ agreement 

of July 16, 1971; that she be required to pay the reasonable attorney's fees 

of the complainants occasioned by the necessity for filing this bill of com­

plaint, and that for any omission or inability of Shirley S. Throckmorton so 
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to act, the United States Fidelity and Guaranty Company, as surety on her bond, 

be required by the Court promptly to give full satisfaction. 

~~~~L 
William E. Swan 

Corrine S. Kidd 

Doris S. Rosser 

Ouida S. Adcock 

Carrie R. Swan 

·~ 
1-fcCaul, Grigsby & Pearsall P-£1.· 

1005 United Virginia Bank Building 
Richmond, Virginia 23219 
Counsel for Plaintiffs 

............ ~ ..... · .-.:~. -- .. - ......... -
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i. 

n~ntrrl cmd Sales 
Com.!,b!n l.inc Of 
Hcs1~itc.JI r::-~ ~; iprnent 

Oxygen cwnd 
Oxygen Therapy Equipment 

!\'\ ~ • 1 }~p A l\" nul Ar..JCt= S~:;R\tlf'"'~ l11,.. .,e.·.! .. ~a.·l·-·1~:1 t )~~i ...,_,~-' .. " ,-:, &!,; ~ .. ..., "-l~, "-• 
PP.Or•!E 355-71\JJ-2416 CHI\MnERlAYNE AVENUE 

RICHMOND, VIRGINIA 23'222 
EXI-t NO.JL_ 

DATE: !.11'29/71 CALL No. 7135 

I ... h ... Alexander H. Swn.n 

?. 609 Han over Avenue 

Hichmond,V:irgin:la 
_) 

IF RECEIPT IS REQUIRED 
RETURN BOTH COPIES WITH SELF ADDRESSED STAMPED ENVELOPE 

,.,_ ... 
·:-.... 
~···' , .......... 

.. 
0 

l.t/29/71 7135 

A"nbulr1ncs service from Stratford lb.ll 

to 90:1 N. Hamilton St. and return ~i~ !\>45.00 

t\. 1 ~ '. ~: n l\ f\1\ n t J t 1\ t\.1 C E S E R \II C f:. Inc. 

O:t·r~cn r:nt:'! 1l anti Sa\r.s 
1lotc l.ine Of 
tal I;::pripmcnt 

C;~y:3cn Th~mp; ~quipmcnt 

AtlJEO AMBUlAf'lCE SER~!lC~r h1t. 
PHONE 355-7433-2416 CHAMnERLAYNE AVENUf: 

RICHMOND, VIRGINIA 23222 

DATE: 5/8/71 CALL No. 

~1r. Alexander 1~. St·1ann 

Uichmrmd,Vir~inia 1 _) 

IF RECEIPT IS REQUIRED 
RETURN BOTH COPIES WITH SELF ADDRESSED STAfi,PED ENVELOPE 

5/8/71 7701 

to st. l1:try' s Hospita.l $22.,50 
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DUNKUJ\.1 FUNERAL HONJE 

aox :.4 

DILL-wYN• VIRGINlA ?..393o 

Fo~ .F-~l ~·I .1 ;' .. "·~-..... } .. ~'-> 
,..).JoUNT o., AccouNT s 1 ?I.e ·z. ·" 1 1 

Ai\-IOUNT PAtD ••••• S I. C~ :; · ~(.:THANK YOU. 
~. "t.. ·. 

BALANCX Dux • • • • • •· v . 

CASH D CHZC:C , M. o. 0 
t='oltW Ho. t "lS\3 

-r"\ 
tr-y:J f·'{'\ .:.) 

1\i I •• ~·.). ------- I 
./., . DAT,... .·/ _...__,._ ;;.... 

I 

DUNKUM FUNERAl. HOME 

4/UL-~~L 
BY~~~~-------~--------------~--------



---------·----------

Rout a l, Box 12 
3"J.cki:1gham, 
23'/21 

TT. • • 
~~rg~nJ.a 

I: car S:.;an: 

On Ju.."l~ 10, 1971, 
cu::::- E-~:ne Cffice ... 

~·llt.!l a 

: . l r-\.fl J 
t"\_i .. !. 

J~~e 15, 1971 

•:o,,- ,..:1.:.,...,..., fo,... .':·1 7r..t... oo T.;~c:. ""'.1. .':')~,,-..... .::.,-1 +.o 
" _... ,.,. ... '"'"''-'" .,.. - • .., , / ..,J. ~ ....... ..., ._,..., 1.,..L..:,. .,., ...... .4 """" 

i1: y:>ur accO'.l."lt to C07e.r th~ C:.:710t.L''lt. of th~ abov~ mentio:1ed c:1~c.:<. 
Th:...s leav~s the accou.."lt of Al~:·:B.:1de.:" S•,;an (Patie:1t # 1295) :·:;_t,h a 
b3l3:tc~ of ?1,796.09. 

J~S/enrn 

5i.'1c~rel:r, 
/ .... 

:~~:):~ ... 
":'": .. ., ... 

'-- ~.L::..~-..., 

.. 
,i'_....._ 

:·C t -·~.(. ,··:. . .._;-

l.To f.~le;, S t.uart, P...!\i. 
J.~LnL"'listr:rt.or 
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THIS AGREEMENT, made as of the 16th day of July, 19'71 
ar.u nen\·..:;en Shirley S. Throckmorton, Aln1a S. Kitchen, Frederick \\" . 

.v.;:··." Oui ... \:~ S. Adcock, Gladys S. Kesterson, lliris S. Rosser, Co:::-h1~1~~ 
,. :.(idJ, hugh Swan, \Villiam £. Swan and Carrie R. Swan; 

WHEREAS, Alexander H. Swan die~ · in testate on May 9, 1971 
·~-~aving as his heirs-at-law, Alma S. Kitchen, a sister; Frederick \V. 

•. '.:1"1"!, a brother; and William E. Swan, Corinne S. Kidd, Doris S. Rossc1- .. 
__ J.::. S. Adcock, Gladys S. Kesterson and I-Iugh Swan, all children of a 

d~ceased brother, \Villiam \V. Swan; and 

WHEREAS, although the said Alexander H. Swan did not 
.:..;.;~vc a will directing the disposition of his estate upon his Lleat:h, the 
parties hereto were a ware of his wishes as to how his estate should be 
G~srributed, and now desire to enter into an agreement to carry out the 
wishes of the decedent. 

NOW, THEREFORE, WITNESSETH, that all parties hereto 
\...;:ree as follows: 

1. All assets of the Estate of Alexander H. Swan, deceased, 
:·::.a!l be rurned over to Shirley S. Th.roc1a110rton, Administrator of saio 
: .. · .. &te, who qualified as such in the Chancery Court of the City of Hichrnohd, 
,/~rginia on June 9, 1971, for administration and distribution in accordance 
with this agreement and under the direction of said Chancery Cou1"t: of .:he . 
C:..t.y of Richmond. 

2. Shirley S. Tnrockmorton, as Administrator shall pay <:"!.ll 
.:1~bts, administration expenses, taxes and iegitimate clain1s against sai~i 
Es~~:e. 

3. After the payments provided for in -paragraph two above 
-~:4<=: estate shall be distributed as fo~lows: 

(a) The 1964 Chevrolet automobile, titled in the name of 
Alexander H. Swan, shall be delivered over to Willian1 
E. Swau. · 

(b) The sum of $3,000. 00 shall be paid over to Ouida S. 
Adcock. 

(c) 1Jle sum of $3,000.00 shall be paid over ~o Shirley S. 
Throckmorton. 

(d) After the distributions as provided for in sub-paragraphs 
(a), (b), and (c) herein, the balance of the Estate shall 
be divided into four equal shares with one share to be 
distributed to each Alma S. Kitchen, Carrie R. Swan, 
William E. Swan and Frederick 'N. Swan. 

4. Each of the parties hereto does hereby release, relinquish 
and quit claim any and all clain1s, of whatsoever nature, against the Estate 
of Alexander H. Swan and waive any and all rights to any assets of the 
Estate or to the Estate itself, except such distributions as a party tnight 
be entitled to under this agreen1ent. 

()47 
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\Vitness the following signatures and seals: 

Notary's acknowledgment for each. 

State of Virginia 
of ------------ ------------

----------~(Seal) 
Aln1a S. Kitchen 

~ .. c£., .LA.)"': £~ (S~al) 
Frederick W. Swan 

____________ (.Seal) 

Ouida S. Adcock 

____________ (.Seal) 

Gladys S. Kesterson, 

__ __._ _________ (.Seal) 

Doris S. Rosser 

(Seal) 
--------------------------~ porinne S. Kidd 

(Seal) 
--------------------------~ Hugh Swan 

(Seal) 
~----~------------------~ Willian1 E. Swan 

____________ (.Seal) 

Carrie-R. Swan 

I, , a Notary Public in and 
for the City ;county aforesaid, in the State of Virginia, do hereby certify that 
Shirley S. Throckmorton, whose nan1e is signed to the writing above bearing 
date of 16th day of July, 1971, this day acknowledged the same before n1e in 
my City jCouncy aforesaid. 

My Commission expires 
Given under n1y hand this 

Notary Public 

day of , 1971. ------ ------~ 



0:, ...... ' . 

Stare of , .~a 

of -------- ----------
I, , a Notary Public in and 

for the City ;county aforesaid, in the State of Virginia, do hereby certify 
that Alma S. Kitchen, whose nan1e is signed to the writing above bearing d(lte 
of 16th day of July, 1971, this day acknowledged the same before me in my 
City ;County aforesaid. 

My Commission expires 
Given under my hand this-----~da_y_o-:cf~---lr.::9--=7:T"l.-

State of Virginia 

of 

--------- -------

Notary Public 

I, , a Notary Public in and 
for the City ;county aforesaid, in the State of Virginia, do hereby certify that 
Frederick W. Swan, whose name is signed to the writing above bearing 
date of 16th day of July, 1971, this day aclmowledged the same before me in 
:ny City ;county aforesaid. 

My Commission expires 
----------~--~------------~ Given under my hand this day of · 1971. 
----------~--------------

State of Virginia 
of -------- -----------

Notary Public 

I, , a Notary Public in and 
for the City ;County aforesaid, in the State of Virginia, do hereby certify that 
uu1da S. Adcock, whose name is signed to u.1.e writing above bearing · 
date of 16th day of July, 1971, this day acknowledged the same before me in 
my City /County aforesaid. 

My Commission expires 
----------~--~----------~~ Given under my hand this day of 1971. 

Notary Public 

(74.9 
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oi \- .... . .. ...... ~ 

I, , a Notary Public 
:.~·l anu f.or the City jCount'f ~ro:-:.::s~aa, 111 tt1e State of V1rg1n1a, do hereby certify 
.~:·.~ G:~cys S. K =-ste:cson, whose na;ne is signed to the wri"Ling above bearing 

~.; .. e c"! lC.:£1 jzy .ji July, 1971, this day acknowledged· the same before me in 1T1Y 

... _. · ·-~lir,ty atc.cesaiuv 

1-.:y Cora~.11ission e:-qJires 
Given under ;:;.y hand r:1is day of 1971. ------------- ---------

s·.:ata Of Virgh~ia 

of 

I. , a Notary Public 
o.i ·: :cr the Ci'cy /County afcre:::aid, in the State of Virginia, do hereby certify 

~- .L: 20:&.·:~ S. Rosser, whose !lf..me is signed to the writing above bearL;g 
.:.~~.;: of ~~.t~: day of jllly, 1971, this day acknowledged the same before me in my 
--~·:.y 1 Coum:y :-::do resaid. 

My Cornm~.ssion expires 
Given under ~y hand this day ot ------

Notary Public 

State of VirginiE­
of 

1971. 

) 

L' , a Notary Public 
~~~ -~~--~~~~~--~------~~~ 

:..r~ anc. for the C~t:.Y jCvun~y .iiOT2:said, in -~1.te s~ate of Vi:i'"ginia~ do hereby certify 
~hat Cor~nne S. Kidd, whose name is sig.1ed to the writing above bearing 
C!ate of 16th day of July, 1971, this day ac:-\.nowledged the same before n1e in n1y 
City jCounty aforesaid. 

My Commissiu~1 expi::·es 
Given under n1y hand ~his day of ------

!'~ ota ry Public 

1971. --------



State of Virginia 
of 

I, , a Notary Public in 
and for the City jCounty aforesaid, in the State of Virginia, do hereby certify 
that Hugh Swan, whose name is signed to the writing above bearing date of 
16th day of July, 1971, this day acknowledged the same before me in my 
City ;County aforesaid. 

My Commission expires 
--------------~----------Given under. my hand this day of , 1971. -------- --------~ 

State of Virginia 
of 

Notary Public 

I, , a No~ary Public in 
and for the City /County ~foresaid, in the State of Virginia, do hereby certify 
that William E. Swan, whose name is signed to the .writing above bearing 
aate of 16th day of July, 1971, this day acknowledged the same before me· in 
my City jCounty aforesaid. 

My Commission expires 
Given under my hand this _____ d"T"a_y_o_,.f----------,--"T"l~97;:;nl. 

State of Virginia 
of --------- --------

----- ---------~ 

Notary Public 

r; , a Notary Public in 
and for the City/County aforesaid, In the State or VIrginia, do hereby cert~fy 
that Carrie R. Swan, whose name is signed to the writing above bearing· 
date of 16th day of July, 1971, this day acknowledged the same before me· in 
my City jCounty aforesaid. · 

My Commission expires 
Given under my hand this day of , 1971. 

Notary Public· 
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"'OHN S. :l·\VC:N?Ol'lT, Ti: 
RICHt.•:l'~':> 1\o!OO~:: • ..Jr!. 
R. WZ.;iTW00;:) \'/INFil£E 
c. u:::-;sv \'1!-u-:;: 
Ctl..:..r'!u:s L. r-n:::o 
Hi::N~Y T. WI.:KH:..M 
.... F.';..I>'OI-I~ 3lJ1L~R 

\"lli..LIA~ .. F!. C'.JGAH 
"'OHN F. 1~1\'f, ..Jn. 
ANC'JS H. M.\CA:i!..AY 

LA'.V OFFICES 

1200 Ross BUILDihiG P. 0. Bo>: 1122 

.JO,..oN w. ~t.J~to:.;os, UJ 
"'A'-l::S C. fiO~EJ!TS 
ANuP.S:W .J, £LLIO, .JR. 
.JOHN c>, AC;(£1'H .. Y. liT 
COLLH:S D~NNY, .rrr 
WILSOS E. SHE:!'tiOAN 
THOM;..S E. CRO:OL.EY, .JR. 
MICI"IA€!.. AqMSTAONG 
DOWL'-IAN T. E50'r1LES, "'R· 

Tt:L£PtiOt:£ !703) ~49 -075! 

C. CCT=SWORTH PINCKNEY 
F .. C!..,.,I-:IOi't:-1 E. JOHNSTO~, .JR. 
MATT•·Ii';'.'/ N. O'[T, Jrl. 
PATRIC~ M. M: SWC:Et•5:Y 
PHILIP .J, ElACL5:Y, Irr 

Howard c. Vick, Esq. 
Suita 107 A, ~arkel Building 
532..0 ~·!ar}~el Ro::id 
Ri.c~~:n.nd, Virginia 2.32 30 
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ORDER 

On motion of the plaintiffs by counsel, objected to by counsel 

for the defendants, the bill of complaint herein shall be deemed amended 

in the following respects: 

1. The words "To Surcharge And Falsify" are stricken from the 

caption. 

· 2. The following is substituted as the opening paragraph: 

"Plaintiffs petition this Honorable Court to set aside and nullify 

its order of August 12, 1971, entered in the suit of Shirley S. Throckmorton, 

Administrator of the Estate of Alexander H. Swan, deceased v. William E. Swan, 

the Farmers National Bank of Appomattox and First & Merchants National Bank, . 

which order approved and ratified a contract between her as Administrator and 

her attorney ·for her to pay her attorney one-third of anything coming into . 

her hands as Administrator, and which said order plaintiffs allege was obtained 

by Shirley s. Throckmorton in fraud upon tnis Honorable Court. The plaintiffs 

do further petition that said Shirley S. Throckmorton be required to perform 

her agreement with the plaintiffs dated July 16, 1971 (a copy of which is at-

tached hereto as Exhibit Q), showing unto the Court their grounds for this 

bill of complaint the following sequence of events:" 

3. The following is substituted as the prayer of the bill of com-

plaint: 

"WHEREFORE your complainants pray that the aforesaid August 12, 1971 
. . 

order of this Honorable Court obtained by Shirley S. Throckmorton in flagrant 

disregard of her fiduciary duty and in deliberate fraud and deception of the 



Court be set aside and nullified; that she not be allowed a credit in the 

distribution she is making solely by virtue of said voluntary agreement of 

July 16, 1971 for the $17,670.29 WTongfully paid therefrom to Robert E. Pembleton 

and Howard C. Vick in deliberate fraud and deception of the Court, in fraud of 

the parties making the agreement, and contrary to its express terms; that she 

be required to reimburse to said fund said $17,670.29 with interest; that in 

distribution pursuant to said voluntary agreement she be required to refund to 

William E. Swan so much of his $1,003.06 advance on the funeral expenses of 

of Alexander H. Swan as he shall not have been reimbursed by the Railroad Re­

tirement Board; that in said distribution she forfeit and be required to refund 

all commission heretofore taken by her; that she be required to distribute all 

remaining sums received under said voluntary agreement from William E. Swan, 

after payment of the decedent's debts, to Alma S. Kitchen, Carrie R. Swan, 

Frederick W. Swan and William E. Swan, in accordance with the terms of said 

agreement; that she be required to pay the reasonable attorneyts fees of the 

plaintiffs occasioned by the necessity for filing this bill of complaint, and 

that for any omission or inability of Shirley S. Throckmorton so to act, the' 

United States Fidelity and Guaranty Company, as surety on her bond, be required 

by the Court promptly to give full satisfaction." 

Judge 

I ask for this: 

Of Counsel for the Plaintiffs 

Seen and objected to: . 
(lf)7 
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<!J ir tttit Q}ltlttt 
OF THE 

<!J ift! .o-f ~ it1pnttn2t 

~AMES EDWARD SHEP'P'IELD 

.JUDGE 

~1arch 8, 1979 

~John W. Pearsall, Esq. 
McCaul, Grigsby and Pearsall 
P. 0. Box 558 
Richmond, VA 23204 

A. James Kauffman, Esq . 
. Taylor, Hazen, Bryant and Kauffman 
Suite 1104 
700 East Main Street 
Richmond, VA 23219 

Leonard A. Paris, Esq. 
White, Cabell, Paris & Lowenstein 
523 East Main Street 
Richmond, VA 23219 

Re: Case No. D-6680 
Alma S. Kitchen, et al 

v. 

. i 
I 

JOHN MARSHALL COURTS BUILDING 

800 EAST MARSHALL STREET 
RICHMOND, VtAGINIA 23219 

~~vro 

Shirley S. Throckmorton, Administrator, et al 

Gentlemen: 

I apologize for the length of time that it has ·taken this Court 
to resolve the issues presented in the captioned case, however, 
the delay was unavoidable due to the status of the Court's trial 
and opinion calendar. 

Upon thorough review of the record, I have concluded that the 
plaintiff has failed to prove by a clear, cogent and convincing 
evidence any fraud on the part of Mrs. Throckmorton as 
Administratrix of the Estate of Alexander H. Swan, deceased, or 
that she deviated from the standard of care and competence 
required of her in the performance of her duties. 

I am further of the opinion that the evidence establishes that 
if any fraud or misconduct was perpetrated by the attorneys that 
she employed in her fiduciary capacity, it cannot, on the evidence 
here, be impu~ed to her personally. 

{ ::=?8 
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John W. Pearsall, Esq. 
A. James Kauffman, Esq. 
Leonard A. Paris, Esq. 
Page 2 
March 8, 1979 

For the foregoing reasons, I have entered an order, a copy of which 
is enclosed, sustaining the defendants' motions to strike the · 
evidence of the plaintiff for the reasons stated by the defendants 
in the record, and for the above stated reasons, thereby dismissing 
the captioned suit. 

JS/js 
Enclosure 

Very truly yours, 

{J59 
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ORDER· 

THIS CAUS~ came on today's date on the defendants' 

motions to strike the plaintiff's evidence, and upon due 

consideration and for the reasons set forth in this Court's 

Letter of Opinion dated March 8, 1979, it is hereby ORDEP~D 

that the defendants' motions to strike the plaintiff's evidence 

are granted and this cause is dismissed against each of the 

named defendants in the caption hereof, and plaintiff's exception 

to the Court's action is duly noted. 

The Clerk shall forward a copy of this Order to 

all counsel of record and note the date of mailing hereon. 

A true and certified copy · 

EDWARD G. KIDD, CLERK 

By' · 9;.;a;, ... kz, >l-arlk 
Deputy Clerk 

... -

. .. . 
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THE ERRORS ASSIGNED AND THE QUESTIONS PRESENTED 

Errors As signed 

I 

The court erred in failing to recall that the plaintiffs' evi­

dence showed that the fraud practiced by the Administrator in her deal­

ings with the Court appointing her was established by clear, cogent and 

conv1ncing evidence, and in concluding that the Administrator had not de-

viated from.the standard of care and competence required of her in the 

performance of her duties. 

II 

The Court erred in ~ailing to require of the Administrator full 

candor in her dealings with the Court and in substituting, for her tradi-

tional burden of proof of such.candort a burden on the plaintiffs to 

prove her fraud by clear, cogent an~ convincing evidence. 
III 

The Court erred in concluding that if any fraud was perpetrat-

ed, it was by her attorneys and could not be imputed to her. 

IV 

The Court erred in refusing to withdraw from the Administrator 

and her surety any protection from the secret August 12,1977 Order; in 

not denying her commission; and in not requir~ng her to pay attorney's 

fees, or to pay interest on plaintiffs 1 full distributive shar.es in the 

funds she agreed to distribute. 

(~{.)1 
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v 

The Court erred in not directing the Administrator to honor. the 

·claim of William against the fund .for the $1,003.36 ·advanced by him on 

the funeral expenses of Alexander H. Swan • 

' 
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VIRGINIA a 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648 • 2801 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION I 

5 -----------------------------------~-----
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ALMA S. KITCHEN 
WILLIAM E. SWAN 
CORRiNE S. XIDD 
DORIS S. ROSSER 
OUIDA S. KESTERSON 
HUGH SWAN 
and CARRIE R. SWAN, 

v. 

Plaintiffs 

SHIRLEY S. THROCL\IORTON 1 Administrator 
of the Estate of Alexander B. Swan, 
deceased 
and 
UNITED STATES PIDELITY IC GUARANTY 
COMPANY, 

Defendants 

• . 
• • . . 
: 
• . 
• . 
• • 
• . 
: . . 
• . 
: . . 
l 
: . . 
: 

' : 
• . 

------------------~---~------------~-----

The discovery deposition of DeWITT EVANS, taken 

pursuant to Notice and agreement of counsel, before 

D. McGuire, a Notary Public for the State of Virginia at 
·~. 

Large, at the offices of Mccaul, Grigsby & Pearsall, 320 

Mutual Building, 9th and Main Streets, Richmond, Virginia, 

on December 6, 19771 said deposition taken pursuant to 

the Rules of the Supreme Court of the State of Virginia. 
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APPEARANCES: 

CRANE· SNEAD & ASSOCIATES. INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

John w. Pearsall, Esquire, of McCAUL, GRIGSBY & 
PEARSALL, 320 Mutual Building, 9th and 
Main Streets, Richmond, Virginia, 
counsel for the plaintiffsJ 

Leonard·A. Paris, Esquire, of WHITE, CABELL, PARIS 
& LOWENSTEIN, 523 East Main Street, 
Richmond, Virginia, counsel for t:he 
defendant, Shirley s. Throckmorton, 

" A. James Kauffman, Esquire, of TAYLOR, HAZEN, 
BRYANT & KAUFFMAN, Suite 1104- Seven 
Hundred Building, 700 East Main Street, 
Richmond, Virginia, counsel for t:he 
defendant, United States Fidelity & 
Guaranty Company. 
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Deposition taken 

December 6, 1977 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

ttOB EAST MAIN STREET 

RICHMOND, VIRGINIA 

PH 0 N E 648 - 280 1 

INDEX ------
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-------------~~-----------------------~---------------~-~-

DIRECT CROSS REDIRECT RECROSS 

DeWitt Evans 5 12 20 

Questions by Mr. Pearsall 
to vouch the record 24 

-~-------------------------------------~------------------

EXHIBITS 

Plaintiffs' Exhibit U 
Checkbook of The Far.mers National 
Bank, Account No. 0514 0552, 
bearing the word "special• in red 
on each check 

Defendants' Exhibit No. 1 
Court Order of the Chancery Court 
of the City of Richmond, dated the 
11th day of June, 1971, styled 
Shirley s. Throckmorton, Administrator 
of Estate of Alexander B. swan, de­
ceased, versus William E. Swan and The 
Farmers National Bank of Appomattox 
and First & Merchants National Bank 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

4. 

MR. PEARSALL: This is a deposition 

taken to be used in the trial as an accommoda-

tion to Mr. DeWitt Evans against whom witness 

subpoena had been issued for appearance on the 

15th of December, but who said that he had a 

trip planned and it would be a good accommoda­

tion to him if he could just come to Richmond 

and give this brief deposition rather than . 

testifying at trial. That was agreeable to 

all counsel. 

MR. KAUFFMAN: 'l'hat is correct. 

MR. PEARSALL: So we will have a 

very brief deposition. 

Mr. Evans, while we are waiting for 

the deposition to atart, I submitted to you 

two or three pieces of paper to ask you to 

familiarize yourself with them, to see if you 

could identify them. 

Now, what I handed you are mani­

festly xeroxes in a couple of instances, but 

what do they purport to be xeroxes of? 

MR. EVANS: I see a deposit slip on 

a checking account, Farmers National Bank, a 

customer's statement of checking account. 

(_:G6 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

s. 

MR. PEARSALL: Now, are those t.wo 

combined on what is labeled, stamp labeled 

Exhibit I? 

MR. EVANS: Yes, sir. 

MR. PEARSALL: And is the deposit 

slip labeled Exhibit I cannot read it. 

MR. EVANS: Neither can I. 

MR. PEARSALL: It is with the Bill 

of Complaint. We can furnish that later. 

NOTE: After a brief off-record 

discussion, the witness is sworn. 

DeWITT EVANS, a witness of lawful 

aqe, first beinq duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. PEARSALL: 

Q Would you state your name and occupa-

tion and residence? 

A DeWitt Evans, banker, Appomattox, 

Virginia. 

Q With what bank in Appomattox, 

Virginia, are you connected? 

A T.he Farmers National Bank. 
(~G7 
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CRANE· SNEAD 8c ASSOCIATES, INC. 
COURT REPORTERS 

t t08 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 848·2801 

6. 

Q What are your responsibilities with : ... 
.!.. •••• 

The Farmers national Bank? 

A I am President of the bank. 

Q Now, continuing on with these papers 

that bear Exhibit I, and this Exhibit .s with the com­

plaint, will you state in vreater detail what this is? 

A This is deposit slip on checking 

account with Farmers National Bank, Appomattox. 

Q Is that in your handwriting? 

A Yes, sir. 

Q How, can you atate 1 what were the 

circumstances of your having written up that deposit 

a lip? 

A Mr. William Swan and his wife 1 

customers of the bank, came to the hank that afternoon 

and deposited funds that it was apparent were drawn on 

Richmond institutions, in a checking account. Inasmuch 

as they had a personal checking account, this was put 

into a new account, ao marked and indicated aa a special 

checking account. 

Q Now, I understand you to say that 

you prepared this deposit slip.· 

A Yes, air. 

Q What was the occasion for your pre-

paring the deposit alip? What did Mr. Swan tell you 
(:68 
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CRANE • SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

Evans - Direct 7 • 

. about it? 

A He said these funds --

MR. PARIS: I object to what Mr. 

Swan said. 

MR. KAUFFMAN: I am qoinq to object 

to hearsay. Anything that Mr. swan says is 

hearsay. 

MR. PEARSALL: Mr. Swan is a party. 

MR. KAUFFMAN: Yes, sir, but Mr. 

Swan can testify as to anything he said. Mr. 

Evans· can testify to what he said or what he 

did, but not to what Mr. Swan said, because 

that is clearly hearsay as to Mr. Evans. 

MR. PEARSALL: But if it were in the 

form of an admission, you would think it was 

not hearsay. 

MR. KAUFFMAN: Not against the 

plaintiff. He can't lift himself up by his 

bootstraps. 

MR. PEARSALL: You can let the court 

rule on it. 

MR. XAOFFMAN: This is not before a 

jury, but I think it is improper to have hear-

say. 

Q Don't tell me what Mr. Swan told you 

CG9 



1 

2 II 
I. 
i 
II 

•j Ji 
v 1: .I 

4 
!I 

i 
I 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAI.N STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

Evans - Direct s. 

at the time, but state how you happened to open the 

account and what you understood you were doinq with the 

account. Don • t quote Mr. Swan. 

A Well, as previously indicated, this 

was put into a new account, even though Mr. Swan had a 

personal account and had had a personal account for 

years. This was put into a new account and marked 

"specialn to identify it and separate it from his per­

sonal funds. 

Q Did you understand this was his 

personal funds or not? 

A He told me these funds --

MR. KAUFFMAN: I'm goinq to object 

to what he told you now. 

MR. PARIS: Don't quote Mr. Swan. 

WITNESS EVANS: Bow am I qoing to 

put it, sir? 

MR. KAUFFMAN: Sir, you can testify 

to anything you know of your own knowledge, 

~ut not to what anybody told you. 

Q Was it your understanding in opening 

this account that these were .Mr. Swan • s funds or not his 

f\Ulds? 

A These were funds in his custody, but 

not his funds, it was my under.standinq. 
{:-~70 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

9. 

Now, you say that these were funds 

drawn on Richmond banks. Looking at the deposit slip, 

is your recollection refreshed at all as to what they 

were? 

A Well, it shows they were drawn on 

the Bank of Virginia, Franklin Federal Savinqs, and 

RiChmond Federal Savings. 

Q Now, the date of that account being 

opened, can you determine that from the deposit slip? 

A 

Q 

It looks like it says June 4, '71. 

Now, what was the style of the 

accomtt? In what name was it opened? 

A William E. Swan and/or Gracie T. 

Swan or the aurvivor, special account, Route 1, Box 12, 

Buckingham, Virqinia. 

Q Now, did you do anything relative 

to this account in order to cause its nature to be 

special, other than the way that it was put on the 

deposit slip? 

A It was opened as a new account, 

aarked "special", and he was given a special checkbook, 

•o designated. 

Q Is that the paper in front of you? 

A -Yes, sir. 

Q And is that a regular checkinq book 
· C7:1 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648 • 280 1 

10. 

It is a regular checking book, but 

indicated as "special" because we have numerous customers 

who have more than one account, and this was to designate 

other than a personal account. 

Q Now, was that account subsequently 

closed? 

A Yes, sir. 

Q Looking at the papers in front of 

you, was your recollection refreshed? Does that assist 

you? Can you state how that account was closed? 

A It was closed by <t7ithdrawal, payable 

to the estate of Alexander H. swan • 

Q 

A 

Q 

A 

Q 

A 

And is that a xerox of the check? 

Yes, sir. 

And the check was signed by whom? 

William Swan. 

And the legend on it? 

It says, "Bank draft to Shirley s. 

Throckmorton, Administrator of the Estate." 

Q Of Alexander H. SWan? 

A Yea, sir. 

Q And that was under date of Auqust 13, 

1971? 

A Yes, sir. 
.(;72 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

11. 

Do you have any personal knowledge 

of the circumstances of the account being closed? 

A The bank was approached by attorneys 

for the estate, with Court Order for the withdrawal of 

these funds. 

Q What was the bank's response? 

A That we did not have the signature 

of the Administratrix or of the holder of the funds, and 

that we would require a signature of the holder of the 

funds. 

Q 

A 

Q 

Did you qet in touch with Mr. Swan? 

I did, by telephone. 

And as a result of that contact with 

Mr. Swan, what did you require of him? 

A Be subsequently came in and signed a 

withdrawal. He was not -- let me put it this way: At 

the time of the request of withdrawal, there were no 

persons present representing the account other than 

counsel, and the Administratrix wasn't present and 

neither was Mr. Swan. I just determined it was qood 

business that the people who deposited the money or 

representatives of the estate sign a withdrawal. 

Q So you got in touch with Mr. Swan 

and had him come in and sign a wi1:hd.rawal? 

A Right. 
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wanted it done? 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

And this was the form that you 

12. 

Made payable to the estate, and a 

bank draft was issued for the withdrawal or as a result 

of the withdrawal, payable to the Administratrix. In 

other words, counsel wanted something other than a 

personal check, so we accommodated them by issuing a 

bank draft. 

MR. PEARSALL: (To counsel) At the 

conclusion of this, I probably will vouch 

something in the record, hut witness with you 

at this point. 

CROSS-EXAMINATION 

BY MR. KAUFFMAN : 

Q Mr. Evans, you have numerous kinds 

of accounts at The Par.mers National Bank, don't you? 

A Right. 

Q Was this in the nature of an escrow 

account? 

A It was my understanding that this 

money was put on the checking account, waiting advi·ce 

of disposition of the funds, and in that sense, it was. 

An escrow account ordinarily carries the third party or 
r-74 
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Evans - Cross 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648 • 280 1 

13. 

1 disinterested party. This was not, in that sense, an 

2 escrow account, as I would define it. 

3 Q All right. And it also wasn't a 

4 trust account either, was it --

5 A No, sir. 

6 Q -- because it didn't bear any legend 

7 of trustee or of any Court qualification papers with it, 

8 did it? 

9 A No, no papers. 

10 Q And normally when you have a trust 

11 account, you have a Court Order establishing a trustee, 

12 don't you? 

13 A That was the reason it was marked a 

14 special fund, because we had no light to go by to deter-

15 mine any better designation. 

16 Q So you merely just had a special 

17 account between a man and his wife, with right of 

18 survivorship? 

19 A Right. But please understand me: 

20 !'!lese funds were separated, both by identity and by 

21 account, from their personal account that they already 

22 had with the bank and had maintained for a number of· 

23 years. 

24 Q Well, I can open any number of 

25 accounts with you, can't X 
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COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648 • 280 1 

Right, right. 

14. 

as long as I have got a separate 

account number on each separate account. 

A These do not have numbers , but they 

just have titles. 

Q But I could conceivably have twenty-

five separate, distinct accounts with your bank, could 

I not --

A Right. 

Q -- just as Mr. Swan had two separate, 

distinct accounts? 

A Be had two separate checking accounts, 

yes. 

Q But this one did have right of 

survivorship with his wife? 

A Yes, sir. 

Q And were any withdrawals made from 

this account from the time it was opened, I believe you 

said June 4,'71, until it was closed on August 13, '71? 

A No, sir1 no, air. 

Q Were you ever served with a copy of 

·the Court Order of the Chancery Court of the City of 

Richmond, d~rectinq that /these funds be turned over to 

the Administrator? 

A The day the attorneys arrived, they 

{;76 
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CRANE • SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648·2801 

15. 

brought the Court Order with them. 

0 And that was qiven to you? 

A Yes, sir. 

Q And that Court Order directed that 

these funds be turned over ~o the-Administrator? 

A The Administrator, right. 

Q But you felt that it would be prudent 

if you had a signature of the people that opened the 

account? 

A Or that the Administrator be present. 

The Administrator did not show up. I had nothinq to 

show othe;r than the court Order, and the Court Order had 

a lot of delineations in it.· 

0 But you were protectinq the bank, 
I 

15 were you not? 

16 

17 

18 

19 

20 

21 

22 

23 

A Right. 

Q In trying ~o get: Mr. swan's signature, 

that was your concern, wasn't lt? 

A I was trying to protect both the 

customer and the bank, yea, air. 

I don't know that it is necessary, 

but this ia what was served on me. (Denoting a Court 

Order) And it was served by only legal representatives 

24 of the estate. There was no personal representative of 

25 the estate, neit.her was the holr~~?f the funds in ques-



CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PH 0 N E 648 - 280 1 

Evans - Cross 16. 

1 tion, which was our customer. The only person that we 

2 were concerned with was our customer, and he was not 

3 present. 

4 Q You were concerned about the bank 

5 being responsible though, too~ weren't you? 

6 A Sir? 

7 Q You were concerned about the bank 

8 being responsible? 

9 A I was concerned about the bank and 

10 the customer. They were the only two things that were 

11 concerning me. 

12 But I had never released funds to 

13 an attorney, because he a aid he represented somebody, 

14 without bavinq something to support it. That is what 

ffi was served on me. (Denoting Court Order) 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. PEARSALL: Mr. Evans, we will 

let the court reporter mark it and I will run 

a xerox copy off it and give it to you. 

~TNESS EVANS: You are perfectly 

welcome to, but he asked me about what notice, 

and that's all the notice. 

MR. PEARSALL: So that is the with.;.' 

drawal by the bank of the check that has been 

identified as EXhibit S? 

WITNESS EVANS: Yes. 
(:•78 
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CRANE· SNEAD & ASSOCIATES, lNC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648 ·2801 

17. 

So that this check signed by William 

2 E. Swan, Exhibit s, was not a voluntary withdrawal by 
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Mr. Swan, but pursuant to Court Order you received and 

the request of the attorneys representing the estate, 

and was merely done by Mr. Swan for his protection and 

for your protection at the bank? 

A If I might ask a question: I don't 

understand not being voluntary. 

Q What do you mean, Mr. Evans? 

A All I am aayinq is that as far as 

I know, when I called and told him t:hey were there, he 

came imme~ately. I don't know whether he knew they 

were there or notJ I didn't ·ask htm. 

Q Be didn't precipitate this though, 

did he? 

A He didn't come with them. I don't 

know who precipitated what1 they just appeared, cold, 

after lunch one day and handed me that and said, we want 

to withdraw this money. And I said, well, who are you, 

an'd do you have anything to identify you to show who you 

are, and away from home. 

MR. PARIS: (To Mr. Kauffman) '!'hat 

is qettinq away from the subject, Jim. 

24 BY THE WITNESS a (Continuing) 

25 A As a banker, I could have picked it 

{:~79 
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Evans - Cross 18. 

up off of somebody • s desk. And you said voluntarily. 

Q !4y question is this: Mr. Swan didn • t 

precipitate this? 

A He did not come. 

Q You brought him into it by a tele-

phone call? 

MR. PEARSALL: Brouqht him into it? 

I am not sure your question is clear. 

MR. KAUFFMAN: Brought him into the 

transaction. 

A The only thing I was questioning 

you want me to say whether it was voluntary or not. I 

have no idea. 

Q Pine. That is a good answer. 

A I have no idea, because I wasn•t on 

the other end of the phone. The boy works for the 

Highway Department. Be was at work. I don•t know 

whether it was voluntary or not. You understand what I 

am saying? I can't say that it was voluntary or in-

voluntary. 

Q Well, you would say if he came into 

the bank 

A Be came immediately, without any 

question • 

Q But if he came into the bank with the 
•(:80 
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Evans - Cross 19. 

Check, you would have honored it with no question? 

A Certainly. 

Q And that w~uld have been a voluntary 

withdrawal? 

A As far as I was concerned, this was 

voluntary in every respect. 

Evans? 

Q Did you read the Court Order, Mr. 

A Yes, sir. 

MR. KAUFFMAN: Thank you. I have 

no further questions. 

MR. PARIS: I have no questions. 

~TNESS EVANS: But the Court Order 

distinctly said that the Executors --

MR. KAUFFMAN: Wait a minute now. 

(To Mr. Pearsall) John, you can ask 

him any questions you want. Be is not being 

responsive to any questions. 

MR. PEARSALL: You opened it up. 

MR. KAUFFMAN: You can ask him any­

thing you want to. I have rested. You can 

ask him anything you want to naw. 

WITNESS EVANS: I tried to be 

responsive, sir. 

MR. KAUFFMAN: But now this rambling 

r. 
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20. 

on about something, I don't think is responsive 

to my question. 

MR. PEARSALL: I think it is. I will 

give him ample chanc~ to say it. 

MR. :KAUFFMAN: You can ask him any 

questions you want. 

REDIRECT EXAMINATION 

BY 1-!R. PEARSALL: 

Q Mr. Evans, when he asked you if you 

had seen the Court Order and you answered yes, and you 

started to add some more, what were you trying to add? 

A The Court Order, as I interpret 

it, instructed that the money --

MR. KAUFFMAN: I object to that be­

cause the Court Order speaks for itself. 

MR. PEARSALL: He has qot a perfect 

riqht to say how he interpreted it. 

MR. KAUFFMAN: May I see the Court 

Order? 

MR. PEARSALL: Yes, sir, you sure 

can. Be is not being called upon to construe 

a leqal document' he is beinq called upon to 
-

explain bis actions. You spent right much 
(:SZ 
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time on explaining his actions. 

M.~. KAUFFMAN: No, sir. He was 

21. 

asked to construe the document, not his actions. 

That was the basis of my objection. 

MR. PEARSALL: That wasn't the ques-

tion. 

MR. KAUFFMAN: I know it is not the 

question. It is not responsive anyway. I 

asked him if he read the document, and he said 

yes. Now he wants to explain how he construed 

it, and that has nothing to do with the issues, 

how he construed the document. 

MR. PEARSALL: You asked him, 

inquiring into his actions, why he did it. 

MR. KAUFF~..N: No, sir. I asked him 

if he read the document. That is all I asked 

him. 

MR. PEARSALL: 'rhe record will speak 

for itself. 

BY THE WITNESS: (Continuinq) 

A 'l'his says that. William E. Swan and 

~he Parmers National Bank are enjoined -- and it sai4 

forbidden; it.'s been struck out and it wasn't initialed, 

and then it says, written in w:l.th a pen, restrained -­

from disbursing, withdrawing, alienating or diminishing 
(.!83 
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22. 

1 any monies or funds on deposit with The Farmers National 

2 Bank of Appomattox, Virginia, in the name of William E. 

3 Swan or any nominee for him, until the further order of 

4 this Court. (Looking toward Mr. Paris) 

5 MR. PARIS: (Pointing toward Mr. 

6 Pearsall) That's the man asking the questions. 

7 BY THE WITNESS: (Continuing) 

8 · A And I didn't feel it was proper to 

9 turn the money over to the gentlemen who purported to be 

10 attorneys, but I had nothing in the world to go by but 

11 this. (Denoting Court Order) To deliver a customer's 

12 money, I had just not been in practice of doing it with-

13 out a qualification or the Administratrix being present 

14 or having the signature. I had no signature. 

15 Q Now, Mr. Evans, I believe you stated 

16 that you tended to the opening of the account. 

17 A Yes, sir. 

18 Q Did you do so after Mr. SWan gave you 

19 an explanation of what he wanted to do with the money? 

20 

21 

A 

Q 

Yes, sir. 

And was it your recommendation that 

22 it be handled in this particular way? 

23 

24 

MR. PARIS: Objection. You are 

leading the witness, and I object to that. 

25 BY MR. PEARSALL: (Continuing) 
{:84 
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23. 

Did Mr. SWan come up with the notion 

of it being a special account or did you make that 

recommendation? 

MR. PARIS: That's not much better. 

A He said --

MR. KAUFFMAN: I am going to object 

to anything Mr. Swan said because it is hear-

say, Mr. Evans. 

MR. PARIS: (To Mr. Pearsall) Did 

you say you were going to vouch the record 

after he got through with this? 

MR. PEARSALL: I didn't want to 

interrupt the deposition. 

Q Don't tell me what Mr. SWan said to 

you, but what was it that caused you to think that it 

should be special rather than any other kind of account? 

A ~hat the funds would be kept separate 

from his personal funds, that was the simple understand­

ing that I had. 

Q Now, did you state whether or not 

you gave him any further advice in this matter, other 

than opening it as a special account? 

A I told htm that he would do well to 

infor.m his people, his relatives, that these funds were 

1;here on deposit, and if he didn • t have a Will, he ought 
(~85 
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24. 

to indicate, at least to his wife, whose ~ney this was. 

MR. PEARSALL: (To counsel) Did 

you-all want any recross before I start to 

vouch the record? 

MR. PARiS: I don't have any ques-

tions. 

MR. KAUFFMAN: I just want to make 

sure we get a copy of the Order. He took it 

back to read it. 

MR. PEARSALL: I will, at the con­

clusion of this, run off copies and give every­

body a copy. 

MR. KAUFFMANa (Denoting court 

·reporter) Just give her a copy. 

MR. PEARSALL: We are qoinq into a 

vouch of ~e record, and would you so indicate, 

Madam Court Reporter. 

QUESTIONS ASKED BY MR. PEARSALL '1'0 VOUCH THE RECORD: 

Q In the course of Mr. swan's coming 

to you to open this account, did you develop any belief 

as to what was the purpose of ~e funds being deposited? 

A Well, 1ftY understanding was, it was 

for safekeeping • 

Q And did you or did you not develop 

. (,86 
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25. 

any belief as to whether they were regarded by Mr. Swan 

as his own personal funds? 

MR. D..UFFMAN: I am qoinq to object 

to that. That calls for a legal conclusion, 

and that is one of the ultimate issues before 

this Court. 

MR. PEARSALL: (To Witness Evans) 

Go on and answer the question. His objection 

is in the record. 

A It was my understanding that these 

funds belonged to kinsmen, and were in his custody until 

some resolution evolved or came forth as to their 

disposition. 

Q Now, was that understanding the 

reason why you told him it should be a special account? 

MR. PARIS 1 Now, I object to this 

because he has answered ~is question at least 

three times. Be stated that the reason he made 

it a apecial account was so ~hat it would be 

separate from his regular checking account. 

A Mr. SWan requested that 1 t be a 

separate account, it was not ~ suggestion, air. For 

whatever worth -- special, this happened to be a little 

red rubber stamp that we use for designating funds 

different from a person's regular account. Mr. Swan, 

t87 
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26. 

when he first approached us, was to say that, I want to 

put this money here, but I don't want it mixed with my 

money, and it will stay here until I call for it, but 

I want it kept separate, and how can I do it? 

Whether it had been marked special 

or through usinq·same other title or aqent, I didn't 

think it was a leqal question at the time, because I 

had no qualification, no certificate, no Court Order. 

Here was a man who just had some funds and wanted them 

kept separate from his funds until such time as he 

authorized their disposition. 

That is the reason I called him, air, 

on the phone and asked.him if he was ready to withdraw 

the money 1 that there were some attorneys up there who 

had a Court Order for the money, and I hadn't heard any-

thing from him. 

MR. PARIS: Mr. Pearsall, don't you 

think we really understand fully and completely 

what the man has said?, Now, this is going on 

and on and on, and I don • t see any reason for 

it. 

MR. PEARSALL: This is in the vouch, 

and if you find it burdensome, I will pick up 

that part of the tab. 

MR. PARISs I appreciate it. Well, 

(;R~ 
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it is burdensome. Go ahead. 

27. 

2 BY THE WiTNESS: (Continuing) 

3 A But I didn't realize, whatever I did, 

4 the leqali ty of 1 t would be questioned. As far as I 
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know, Par.mers National is relieved of any liability. 

T.he withdrawal certainly said it was dismissed when we 

issued that draft. 

tiona. 

further. 

MR. PEARSALL: No further questions. 

MR. PARIS: I don't have any ques-

MR. KAtTFFMA..~: I don't have anything 

MR. PEARSALL: Be was testifying to 

this. Be had it in his hand. I want it as 

an exhibit. 

MR. PARIS: It is just a rubber 

stamp saying it is special. 

MR. PEARSALL: You can arque anything 

you want. 

MR. PARIS: I am not arguinq. 

WITNESS EVANS: It wouldn 1 t make any 

difference if it were ~d or stamped. We 

j~t happened to be a small, country hank, and 

we didn • t have a printing machine to print a 

special check, and .\~•g • s t.he way we indicated 
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special checks. 

28. 

NOTE: At the close of the deposition, 

after a brief off-record discussion, the follow­

ing exhibits were marked: 

A checkbook of The Far.mers National . 

Bank, Account No. 0514 0552, bearing the word 

"special• in red on each check, is marked as 

Plaintiffs' Exhibit u. 
Cour~ Order of tile Chancery Court 

of the City of Richmond, dated the 11th day of 

June, 1971, styled Shirley s. Throckmorton, 

Administrator of Estate of Alexander H. Swan, 

deceased, versus William E. Swan and The 

Far.mers National Bank of Appomattox and First & 

Merchants National Bank, is marked as 

Defendants' Exhibit No. 1. 

And further this deponent aaith not. 

SIGNATURE WAIVED BY AGREEMENT OF COUNSEL AND THE WITNESS. 

(
0 90 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
·., 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I; 
II 
J! 

ll 
I 

CRANE • SNEAD & ASSOCIATES, INC. 

STATE OF VIRGINIA, 

COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND. VIRGINIA 

PHONE 648.2801 

CITY OF RICHMOND, To-wit: 

29. 

I, D. McGuire, a Notary Public for the State 

of Virginia at Large, of qualification in the Clerk's 

office of the Circuit Court of the City of Richmond, 

Division II, and the court reporter who took down in 

shorthand and transcribed the deposition of DeWitt 

Evans, when given on December 6, 1977, at the offices 

of McCaul, Grigsby & Pearsall, 320 Mutual Building, 

9th and Main Streets, Richmond, Virginia, do hereby 

certify that the deposition was duly taken pursuant 

to Notice and agreement of counsel, and for the 

purpose hereinbefore set out in the caption hereto. 

I further certify that the witness was duly 

sworn by me before the giving of this deposition, that 
I 

the signature of the witness to this deposition has 

been waived by the express agreement of counsel and 

the witness, and that counsel were notified of the 

filing of the deposition in the Clerk's office as of 

this date, and that I am in no way related to nor 

employed. by any of the parties, the witness, or 

counsel, and have no interest in the outcome of this 

matter. (.91 
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30. 

I further certify that there were two exhibits 

entered and filed during the taking of this deposition, 

said exhibits being attached to the original transcript 

of the deposition, and that the deposition was truly 

taken and is here accurately transcribed. 

1 i I '2~ d f G ven under my hand th s the ....;~ ay o _......._...__ __ 
December, 1977. 

My Commission expires 
November 23, 1979. 

D. McGuire Notary PUblic 
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IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND - DIVISION I 

- - - - - - - - - - - - ~ ~ - - -
ALMA s • KI'l'CBEN I 
WILLIAM E. SWAN 1 

CORRINE S. KIDD, 
DORIS S • ROSSER, 
OUIDA S. ADCOCK, 
GLADYS s. KES'l'ERSON I 
HUGH SWAN, 
and 
CARRIE R. SWAN, 

Plaintiffs, 

• • 
: 
I 

: 
I 

I 
I 

I 

I 

1. 

10 VB • 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SHIRLEY S • TBROCKMOR'l'ON, 
Administrator of the Estate of 
Alexander B. SWan, Deceased 
and 
UNITED STATES FIDELITY 5 
GUARANTY COMPANY, Surety 1 I 

I 

Defendants • 1 
I - - - - - - ~ - ~ - ~ - ~ - ~ - ~ 

!he complete transcript of teattmony and other 

incidents in the above when heard on the 29th and 30th days 

of March, 19781 before IJ.'he Honorable James B4ward Sheffield, 

Judqe. 

.. • .. · .. 

. · ... 

(:93 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PH 0 N E 648 - 280 1 

APPEARANCES a 

McCaul, Grigsby & Pearsall 
Suite 320 
9th and Main Streets 
Mutual Building 
Richmond, Virqinia 
By: John W. Pearsall, Esquire 
Counsel for the plaintiffs; 

Leonard A. Paris, Esquire 
523 East Main Street 
Richmond, Virginia 
Counsel for the defendant 
Shirley S. !'hrockmortonJ 

Taylor, Bazan, Bryant & Kauffman 
Suite 1104 
7th and Main Streets 
700 Building 
Richmond, Virginia 
By: A. James Kauffman, Esquire 
and 

J. Stephen Roberts, Esquire 
counsel for United States l'ic1eltiy 
' Guaranty COmpany. 

{·94 

2. 

......... 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CRANE· SNEAD & ASSOCIATES, INC. 

William E. Swan 
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1108 EAST MAIN STREET 
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EXHIBITS 
---~-~---

4. 

2 Plaintiffs • Paqe 

3 A -- Franklin Federal Savings ' Loan Association 
Passbook. 16 

4 

B -- Richmond Federal Savings ' Loan Association 
5 Passbook. 

6 c -- Bank of Virginia Passbook. 

7 D -- Pirst and Merchants Rational Bank statement 
with attached checks. 

8 
E -- Letter of January 6, 1968 addressed: Dear Bill, 

16 

16 

16 

9 Grace, Billy, and Mrs. 'l'aylor, 8iqned Zan. 18 

10 F -- I'IM 4eposit slip for $2,550. 37 

11 G -- l'amers • Rational Bank of Appomattox state-
ment deposit slip with machine tape. 37 

12 

13 

14 

15 

16 

17 

18 

19 

20 

B. -- Letter signed by William E. swan elated June 
4~. 1971. 

I --Agreement of 3uly 16, 1971 signed by all 10 
· people •. 

J -- ttypewri tten note of information from William 
B. SWan from Judge Snoddy's file. 

It -- llemorandUIIl to •Jaot• (Snoddy) from •s• (Bob 
Pembleton) dated Auqust 4. 

L -- Group of billa with receipt. 

M -- Receipt for payment of funeral expenses. 

··. 11 -- Check from Alexander ·B. Swan to Shirley s • 
21~ :. ·: ... ·~ockmorton / 

"-:· . . . . . . 

47 

69 

95 

104 

145 

146 

. .. · 

22:.;: 0 -.. Authorization to act as attorney siqned F.w. Swan<{1· .:.,· .. · . 

23. P -- Admission Number 3 of Shirley s. ~hrockmorton0f'111 · .···26·s· · ... 

24 Q -- TWO page handwritten document. (~ 280 

25 {:96 
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s. 

1 March 29, 1978 

2 10:00 a.m. 

3 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: All right, gentlemen, are we 

ready to proceed? 

MR. PEARSAL: Yes, air. 

'l'BE COURT: !'he case before the Court this 

morning is Alma S. Kitchen' a and others versus 

Shirley S. Throckmorton and others. 

Are there any motions before we begin? 

MR. KAUFFMAN: Unless all of the parties 

here are parties plaint~ffa and defendants I move 

for separation of witnesses. l count eight plain-

tiffs and --

THE (X)URT: All riqht. 

Persons who are named as parties in this 

litigation please stand. If you are a plaintiff or 

defendant please atand. 

ROTE 1 At thia 'time the parties stood. 

'!'BE COURT: Gentlemen, l assume other per-

eons seated are witnesses. 

THE COUR'l'l 

parties please stand. 

~at is correct, air. 

All witnesses, other than{. 
t, 
~~ .:· .·· . . : ·~:, 

If you are goinq to be a witness and you are 

named as a party plaintiff or defendant please etand. 
(:97 
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There has been a motion made that the 

wi tneaaea be excluded from the courtroom. 

MR. PEARSAL: Excuse me 1 Your Honor. I 

think somethinq escaped my attention. 

6. 

Judge Snoddy advised me that Gracie swan 

is a witnesa but not named as a party. 

You should stand at this time • 

'fBE COURTs Make sure all of your witusaes 

are now atandinq who are not named parties in the 

case. 

the motion has been made that the witnesses 

be excluded and the court will grant the motion. 

I will ask all witnesses to leave the court­

room and not to zeturn to the courtroom until auch 

time that you are called to testify in this matter. 

Will all witnesses leave the courtroom and -·· 

MR. PEARSALa Would that include the 

instruction that they are not ~o --

'l'BE COURT a Perhaps we ought to start again. 

I am going to try 1 in the course of this , ..•. , .. , 
trial, not 1:0 talk when you are talkinq. I wi~l be 

.~. . 

courteous to you in that regar4. When you are>t.alk- . 
t. . , .... : . : 

ing I v111 not talk and I will aak you to do tha · · 

•ame when I am talking. 

Mr. Pearaal has also asked all witnesses be 
(·98 
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1 • . 

instructed not to discuss their testtmony outsia& of 

the courtroom and do not discuss your testimony with 

any person once you have testified. 

I will ask you to leave the courtroom and 

remain outside of the courtroom until such ttme you 

are again called to testify. I will ask all wit.­

nesses to remain separated while you are outside of 

the courtroom. 

Wi messes, please leave the courtroom. 

NOTE' At this time the witneeaes left the 

courtroom. 

'J!BE COURT: Will counsel make sure that all 

of your witnesses who are not plaintiffs or defen­

dants are not now in the courtroom. If there are 

such witnesses they will not be allowed to testifY, 

if they nmain in t:he courtroom. 

All right. Are we ready to proceed? 

MR. PEABSJ\L & I think that is true , but 

bear vi th me one aoment.. 

That ia correct. 

'lBB COURT 1 Are there any opening sta~e- : -~ 

menta by i:ha plaintiffs? ~:_·. 

MR. PEABSALL 1 I think we have agree a·"· n~ .: 
opening atat.ements are necessary unless Your Honor 

cares to have them. ( 99 
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':BE COURT a Thank you, gentlemen. 

MR. PEARSALL a Yes. 

MR. KAUFFMAN 1 Yes. 

a. 

THE COURTs Mr. Pearsall, please call your 

firat witness. 

MR. PEARSALL a May I approach the bench or 

have ~be Sheriff hand the documents - the file in 

the Chancery court - and obtain the exhibits which 

were attached to the complaint inasmuch aa they are 

clearer than Xerox. 

!'BE COtJRTa What do you want done with 

520-1? 

MR. PEARSALL: '!bat the court take judicial 

aotice con•istent with the facts. 

lfBE COURT a 'lhe Court will take judicial 

notice of Chancery Rwaber 520-1, which is the record. 

MR. PEARSALLa l have withdrawn tile exhibits 

that ware attached to the complaint in order to use 

them u exhibits to be introduced through witnaa•es. 

'filE COURT : You may proceed. 
~-· 0 • 

MR. PEARSALL• Pursuant to the Court in (ph) 
d.~ ~ 0. 0 ··~ 
Hammer I asked the Court to take coqnizance of ._

0

·1:he 
~ 

0 0 

De bene ease deposition of Mr. DeWitt Evans that 

baa been file4 with the Court. 

I ~c:le_ rstanc! there is DO 
·1l.~u 
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objection from any counsel to this 1 is that true? 

MR. KAUFFMAN 1 '!'hat. is correct. 

'· 

'l'BE COURT: The discovery deposition of 

DeWitt., D-e-W-1-t-t, Evans are now before the Court. 

as part of the record aa De bene esse depositions 

for all purposes with the exception of those items 

that have been objected and excepted to within the 

deposition themaelf by counsel. All right, Mr. 

Pearsall. 

MR. PBARSALLt If Your Honor please, I 

would like to reserve the opportunity at the con­

clusion of the matter rather than hold up the court 

at this point to argue t.he objections and have the 

Court rule on the objections made at the time of 

the taking of the depositions. 

'ftiB COURT& All ri9ht, Mr. Pearsall. 'l'hat 

shall be done. 

MR. PBARSALLt As shall be reflected, there 

was the court reporter's error ill typing discovery 

deposi tiona • '!hey were achec!uled aa De bene esse • 
.·. 

JUt. ltAUPPMAN: lfbat ia correct, Your Honor • 
. 1., 0 

'.rilE COURT z !'hank you, very much. 
·. 

MR. PEARSALLt Die! I understand the court 

to tall me 'to procee4? 

'fBB COURT 1 Yea , air, you were proceeding 
1_(}1 
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from the moment you stood. You may continue. 

10. 

MR. PEARSALL1 I call Mr. William E. Swan. 

Does the court want to awaar all of the 

witnesses at one time? 

THE COURT& I would prefer to do it 

•eparately. 

ROTE 1 At thie i:1me the w11:ness was sworn. 

THE COURTa Be seated in the witness chair. 

WILLIAM E. SWAN, a wi tneaa called by the 

attorney for the plaintiffs, having first been duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

BY MR. PEARSALL: 

Q Will you a tate your Daile , age , and occupa-

tiona? 

A William Edward swan. l work with the 

Highway Department. I was born November 7, 1924. 

Q Bow old does that make you? 

A 53. 

Q Would you apeak up a little hit. It''· .. · 
. ., 
'•. 

difficult to hear you. Perhaps the aicrophone could be ·- · . 
~·· . .. . 

moved a little closer to ycu. 

A I'll sit a little closer. 

Q Would you •tate your relationship to 
1.{)2 
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11. 

1 Alexander B. SWan, the deceased? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

did 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

at any 

A 

Q 

A 

time 

Be was my uncle. 

'l'hat is your mother • a brother. 

My mother • • --

Your father's brother. 

My father' • brother. 

Your father's brother. 

Yes. 

Did you at any ttme -- State whether you 

bave joint accounts with Alexander B. swan. 

Yes, I 414. 

Will you state how thia came about.? 

Well, he approached me and asked me if I 

14 would agree to do thia and I told him I would. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. PARIS: I object to any statement made 

t.o him by Alexander SWan aa being pure hearsay. 

!'BE Q)Ull'l'a Mr. Pearsall. 

MR. PEARSALLa May it please the Court, I 

~ink we are CJOing to have to get on top of this 

right at ~· very outset.. 

We here will be developing, Your Bonot 
~' 

knows, the existence of an inter vivos trust cD:ea1:ec1 : .... ; 

'!' 

by Alexander B. swan in connection with 'these joint 

bank accounts. ~· atatement by Swan, whether true 

or fal•e, ia highly relevant as a verbal act. 
1 (\~ 
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w. SWan - Direct 12. 

·-· 

We are not calling upon this witness to 

quote Mr. Swan to prove that what Mr. swan says is 

true or false. We are asking this witness to say 

what Mr. Swan said to him, which is variously 

described as part of the res qestae or verbal acts. 

It' a not introduced for anything more than the fact 

that it was said. 

THE COURTs Not for the truth? 

MR. PEARSALL: Not for the truth of what Mr. 

SWan said, but the fact that Mr. Swan said it. 

!'HE COURT: What is your position? 

MR. PARIS: If that is the eituation I think 

that it is perfectly proper. I think, as we get 

into his statement to you, that he is offering this 

to establish an inter vivos trust. Obviously, from 

hie bill,he is aaaertinq that Alexander swan 

intended for any conveyance of property by him to 

this gentleman was for the purpose of establishing 

an inter vivos trust and that goes to a factual 

matter not just a verbal act upon which he acted. .. 
~:· 

I don't think it's hearsay. ~· ' 
~· 

'mE COURT: All zoight. !'or the moment .then 
~--
~ . 

I will rule that, upon counsel's representation that 
""' it ia being offered not for the truth of what he 

aa•erts, I will allow it in on that aituat~~n. 
1.{~4 f 
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would not be hearsay, but once it • s beinq offered 

for what it asserts we may have to look at your 

objection in that reqard. 

It's proper for him to testify now, Mr. 

13. 

Pearsall, based on your representation that you are 

merely offering to show that the statement was made 

but not for t:he truth of what it asserts. 

MR. PEARSALL: 'lhank you, Your Honor. 

MR. KAUPFMAN: I didn't say anything about 

what Mr. Pearsall said. I represent a different 

client and z would like to note -.y objection. I 

think it's a self-serving statement by party plain­

tiff as to hie interpretation. He is liftinq himself 

by hie own boot. 

!'HE COOltT: I will oYerrule the obje~ion. 

MR. KAUFFMAN 1 Note my exception. 

MR. PEARSALL: I have a response when it 

is necessary. 

'1'BE COURT: I have ruled with you, so .it 

is not necessary to respond. 

from responding at a later time. 

opportunity that is available to you. 

MR. PEARSALL: '!'hank you for the lndulC)ence, 
1.05 



1 

CRANE· SNEAD & ASSOCIATES, INC. 

W. SWan - Direct 

Your Honor. 

COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648- 2801 

2 BY MR. PEARSALL: (COntinuinq) 

3 Q Will you continue with relating the cir-

4 cumstances of how you happened to have joint accounts with 

5 Alexander B. Swan? 

6 A Well, at the time hie wife was in the 

7 hospital anc! he c.Udn' t know what could happen to him so he 

8 come to me and asked me if I would do thi• • 

14. 

9 Q Stop a moment an4 tell what his wife's name 

10 was and what hospital she was in. 

11 A 

12 in Richmond • 

13 

14 ability? 

15 

16 invalid. 

17 

18 

Q 

A 

Q 

A 

Marie swan in the Westbrook Hospital here 

Does that mean she was under mental dia-

Ito, no, not in a way. She was just an 

continue. 

Be came to me and asked if I would be 

19 willing to do this for him - to put a joint account in the 

20 bank with him anc! me. I told him I would rather him get 
.. ·. •. ·.~ ·. ··: . 

21 · eomebody else to do it an4 he said he 4i4n't have anybo«f. 
. . ~ 

~-

22. else· that he could depend on to d.o this • So he goes to~~-
. t. 

23 Richmond an4 gets the thinqs fixed up - the cards - an4 

24 brings them back 1:0 me and I •:l.gned them and he fixe4 it up 

25 with the bank • 
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.15. 

·Mr. swan, I hand you what has been marked 

and filed with the complaint Exhibits A, B, c, and D and I 

ask if you recognize those? 

A I do. 

Q And what do these represent? 

A These represent books of savinqs accounts 

and checking accounts - swan's accounts. 

Q Are they the accounts that were opened in 

the circumstances to which you have just related? 

A Yes. 

Q Row, did they represent your money in any 

12 sense of the word? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

·A No. 

Q And why did you say 'that he wanted you to 

have the riqht to check on those accounts? 

A Well, 

TBE COURT: Juat a minute. Be has not 

testified to any right to cheek on any account, 

11r. Pear•all. Be has us 1:0 the point of openinq 

the account, but I don •t think he testified to any 
... ; 

right to check or euperviae the account. ;·: . .. 
i:,: . ~ 

MR. PEARSALL• I will offer these exh~biu, ·= 

Your Honor. 

'filE COURT a Hoting your objection, gentle­

men, I will ac!mit the ,~nts. 
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16. 

Let me have them and we will put them on 

the record. We will note Mr. Paris • and Mr. 

Kauffman's objection. 

MR. PARISI Will this be Number 3, Judge? 

THE COURT: These will be numbered the aame 

as they are in the record so we don • t qet it con­

fused. 

'l'he first t.vo thinqs he admitted end one 

was taken under judicial notice by t:he Court was 

the De bene esse deposition. It came into the 

record aa they were read. ~hey were not marked as 

exhibits and will not be unless you want them to. 

MR. PARIS: No. 

'l'BE COURT: The passbook from Franklin 

Federal Savings and Loan Association will be Exhibit 

A. -
'the passbook from Richmond Pederal Savings 

and Loan Association will be Exhibit B. '!'he pass­

book from the Bank of Virginia will be Exhibit c. 

'l'he statement from Pirat and Merchants Rational Bank 
f• . 

with attaChed Checks will be Exhibit D. 
.-; .... -.. · .... 
t~~ . 

All right, you aay continue, Mr. Pearid1. ·.: 
. ~-. 

BY MR. PEARSALL 1 (Continuing) 

Q Now, these papers which you have identified 

and have bean introduced ~n ev1'-f~ as Exhibi ta ~, B, C, and 
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17. 

D reflect the opening of accounts to which you refer. 

A Yes. 

Q Under those arrangements, did you have the 

right to check on those accounts? 

A Yes. 

Q And why were you being given that right by 

7 Mr. SWan? 

8 A So I -- If anything •hould happen to him 

9 I would be able to carry on his business and keep his wife 

10 in the hospital. 

11 

12 

13 

14 

15 

16 

17 

Q I hand you what has been marked with an 

exhibit for the complaint as Exhibit •z• and aak if you 

recognise that? 

A 

Q 

A 

0 

I do. 

What is it? 

This is a letter from my uncle. 

Bow was your uncle Alexander B. SWan known 

18 in family circles? 

19 

20 

21 

22.' 

23 

24 

25 

A 

Q 

A 

0 

A 

Q 

We always called him zan. 

z-a-n. 
That's right. f 

""'· 

You said this la a letter from Uncle ~~7 

That :l.s true. 

What does it relate? 

MR. PARIS& l think our objections are 
1_()9 
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18. 

continuing on that. 

THE COURT: All right, air. Your objection 

is note4 and overruled. 

tftle letter speaks for i teelf, however, Mr. 

Pearaall. 

MR. PEARSALL: I was just trying to tie it 

in with testimony. I ncognize that it does. 

I will offer it. 

THE COURT: 'l'he letter will be identified 

aa Exhibit E ant! I am Doting the exception of Mr. 

Paris and, also, Mr. ~auffman. 

12 BY MR. PBARSALLt (Continuing) 

13 Q I will read you a portion of that letter 

14 

15 

16 

17 

18 

19 

20 

21 

22· 

an4 ask if you can state what that aeant to you at 'the time 

you nceive4 it. 

!'be letter ia dated .tanuary 6 , 196 8. 

MR. JtAUFnwt: Jac!ge, I think the court 

can nad the letter. I don't think Mr. Peareall 

bas to naa it. 

'lHE COUR'1'1 Be 1• asking a 41fferent quea­

Uon u to what lt mean~ to him and only he c.-·.···:·,· ..... 

testify about that. ·~1:·. 
~.- .. 

23 BY MR. PEARSALLs (Continuing) 

24 

25 

. Q •I have fixec! everythinCJ like I to14 you·~ wa 

goin9 t:o c!o ... Will t:ell you all ~e 4etalla when I aee you. • 
1.10 
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Jl. SWan - Direct 19. 

1 When you received that letter, what did you 

2 think he was referrinq to? 

3 A Well, I didn't really know at the time, but 

4 I fiCJUred he was aiming to fix his bank accounts up so that 

5 we both could carry his business on. 

6 Q Did you go to Richmond to sign any signature 

7 cards in order to be able t.o --

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A Ito, air. 

'lBB COURT 1 Just a minute, Mr. Pearsall. 

I am a little confused. Did you know what 

the lanquage meant? Or 4i4n' t you? 

MR. SWAN& I 4i4 know. 

THE COURT: What 4i4 you mean by your 

etatement that you didn't know at the time? 

MR. SWAN' I 4ic!n • t. exactly understand what 

it meant there at one time. 

'!'BE COURT : Your vi tness, sir. 

18 BY MR. PBARSALL1 (COntinuing) 

19 Q Mr. swan, •ee if you can clarify for the 

~ court your prior zesponae. 

21 . Have you nceive4 a letter •aying a I~ have · 

22 fix~d everything like I tol4 you I vas going to do and will .. 
} 

23 tell you what the details are when-I aee you? 

24 Bad you received the detail• at ~at time? 

25 A No, ! hadn't. 
1.1.1 
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w. swan - Direct 20. 

Q · And when did you receive the details? 

Did you understand to what he was referring? 

A Yes, I did. 

Q Row, how did the signature cards get your 

signature on them? 

A Be brought them up there and I aiqned them 

- brought them to Buckingham, where I live. 

0 Row, when he asked you to allow him to open 

up accounts - joint accounts - •o that you could take care of 

his wife in the event he died firat, 414 he offer to pay you 

for cloing this? 

A Ro, he 4i4n' t offer to pay me. At the time 

he said be would make it worth my while if I did though do 

this. 

Q Did he aake it worth your while? There-

after did he ao anything for you relating to this? 

A BalatiDCJ to this? 

Q Relatinq to serving him. Bow did he make 

it worth your while, if be c!i4? 

A Well, by leaving me a part in this , I fJUess. . ·. 
Q Di4 he vive you anything or pay you ~~thing~ 

~· 

A Ito, air. ·.t..• .... 

Q Be never gave you anything whatsoever~ 

A No, •lr. 

Q D14 he ever diacuaa with you bia coin 
. 1.12 



tr. swan - Direct 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648.2801 

21. 

1 collection? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
' 
15 

16 

17 

18 

19 

20 

21 . 

22. 

23 

24 

25 

A No, not particularly. Just told me to pick 

it up and it was mine. 

MR. KAUFFMAN: Judge, this is -­

BY MR. PEARSALLa (Continuing) 

Q Be told you to pick it up and it was yours. 

A Yea. 

MR. KAUFFMAN: We aze qettinq into establish­

ment of ~e alleqe4 oral trust and here we have gotten 

into the truth of what the man is saying now and I 

have the indulqence of the court to aay here again 

that not only 4o we have hearsay, but we are attempt­

ing to establish the oral trust by hearsay testimony. 

Mr. Pearsall ia establishing his case on the theory 

it's not offered for the truth of it but to show that 

it's part of the na gestae, but it i• circuitous, 

Judge • This has CJOt to be true if this is the oral 

uuet they are attempting to eatebllah. fterefore 1 

when you get his compenaation - I will get the coin 

collection ·aa oompen•ation - this 1• the oral trust 

we are here purauing. 

so, you have to nnew my objection at;.thla 

point 1 Your Honor. I t:hink we have gone beyonc! the 

point. 

!'BE COURT1 All right, Mr. Kauffman. 
1.1_3 
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w. SWan - Direct 22. 

1 Mr. Pearsall. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. PEARSALL1 May it please the court, if 

one person says to another• Bere is my coin collec­

tion it is yours ana that other who made that state­

ment is quoting by the person to whom it's qiven 

that is the classic and proper way of establishing 

the making of a gift and the receipt of a gift.. 

Now, it'• offered for the purpose of •how­

ing that that statement was macle accompanied by 

that deli very and that is the act - that is the 

entire verbal act - that is significant, hia part 

of res gestae. It ia a fully recognized except:ion 

to the hearsay rule - a verbal contract. ReqarcUess 

of what the donor baa in hie mind it' 11 yours • 'l'he 

fact ~at he •aid it'• yours ia the significant 

thing. It' • the outward overt act on t:he part of 

the person. It's a verbal act and a recognized 

exception to the hearsay rule. 

!'BE COURT a Based on that argument, Mr. 

Pear•all, avery •tat.uent would be a verbal act. 
i. 

MR. PBARSALLa I respectfully differ vi1:b 

the conclusion Your Honor has reached. 

A8 I understand the hearsay rule a narrative 

of what aomaone else -- A narrative that •omeone 

alae is telling it may Dot be eatabli•he4 by quoting 
11_4 
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that person, that is the truth of the narrative, 

that is i:he typical hearsay rule. 

23. 

I am not asking him to relate aome narrative 

that somebody else told him to prove the accuracy of 

that narrative. All I am asking htm to relate is 

that which was said to him. It' • not hearsay as 

to him. Be was there. Be was an eyewitness. 

!'BE COURTt But it'e a statement somebody 

else eaid out of court which is being offered for 

the b-uth of what it asserts --

MR. PEARSALL: Excuse me, Your Honor. I 

thought you were through. 

'lHE COUR'l' a Let me ••e if I understand 
-what you are aaying. 

You want the vitDess to testify that a 

deceased person U>lc! him that he wou14 give hia a 

coin collection. 

MR. PBARSALLI 'l'hat he did give it ~o him. 

!'BE COURTa ~hat he die! CJiva it 1:o him for 

some compensation that he zenaered for him. 
~i:t-· 

All right. !'he etatement 1:hat this q;ntle­
~: . .. 

.. n makes, who l.a not hera now, vaa made out of . 
l.-: .• 

court. 'the party was not UDder oath and was not 

available for cross-examination and it ie now beinq 

offered for 'the tnth .of what it: aeeert:a. Is that 
11:; 
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true, Mr. Pearsall? 

What is miasinq in the little narrative? 

MR. PEARSALL: Not the truth of what it 

asserts, but the fact that it was asserted. 

In other words, it's highly germane. I 

don't mean to keep interrupting you --

24. 

THE COUR'l': '.rhat • a all right. Go ahead. 

MR. PEARSALLa It's highly qermane to 

whether an act occurred for an eyewitness to testify 

that the act did occur the act of saying that this 

did occur this man is testifying from firsthand 

knowledge that 1 t did occur. Be is not quotinq 

somebody who is giving a narrative statement for 

the truth of that narrative atatement. 

I respectfully request, Your Honor, that I 

be allowed to brief this matter, if Your Honor has 

any question. 

'fBE COURT1 What I am going to do is: I 

will hear the evidence. Hot having a :Jury here I 

will say to you that I am •uppoee4 to be able to tell 
: . .. 

the difference between what is admissible and ·~~ is 

not - as I understand the law. Maybe I am ent~rely 

wrong, but the Supreme Court has tole! me that t~fore. 
and I assume they will help me aqain. 

MR. PEARSALL: We are all in that boat, 

Your Honor. 
1016 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2~ 

22 

23 

24 

25 

W. SWan - Direct 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

25. 

'1'BE COURT : If the statement ia made out of 

court and is being offered in court for the truth 

of what it asserts that atatement is hearsay, unless 

it meets one of the exceptions to the hearsay law 

it is inadmissible and I will hear the evidence and 

zeaerve rulinq until I have heard all of the evidence. 

KR. PEARSALL: All I am aff irminq to the 

Court is his exception 1:o the hearsay rule because 

it's not being offered for the truth of the narrative. 

!'BE COURT 1 It ia not being offered for 'the 

truth of what it aeeerta, not even hearsay? 

MR. PEARSALLa I agree with you and I also 
~~ have to agree with Profeaaorwiggins that a lot of 

things are mischaracterized as hearsay as they are 

by nature not hearsay and Eeferred to aa exceptions. 

When they are not true exceptions at all the bear­

••Y rule 4oesn' t touch them. 

TBE COURT: Let' • hear the evidence. We 

4on' t have a juxy and, supposedly, the Court can 

exci•e out which is admissible an4 not admissible 

and i• not taintec! by haYinCJ heard it. 

MR. KAUITMAH: For the record, I object. 

'ME COURTs You have a continuing objection.· 

HR. PARIS a I wou14 like to make one 

clar1f1cation. 
1.17 



CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

w. Swan - Direct 26. 

1 We are referring to the statement - part 

2 

3 

4 

5 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of the res gestae - which is not applicable. It • s 

as excited or spontaneous utterances under the 

White case and I don't think that is a proper 

exception. 

MR. PEARSALL: Our naeponse -- I could say 

that rea gestae is ao much an abused term nobody 

knows exactly what it is • 

MR. PARISa I do. 

'!'BE COURT: You usee! 1 t first. 

MR. PEARSALL: !'he reason I used i~ was to 

invite Your Honor'• a~tentlon that rea gestae is 

not only an excitable act but the con~xt of what 

1 am establi•hing and the context is that somebody 

- this IUD - beard it and he is an eyewitness and 

an eazwi tnesa • 

!'BE COURTa Let's bear it all and I will 

make a ruling. 

Do you want ~e last question ~ad? Or 

what? 

MR. PEARSALL 1 I think he answered that 

queation. 

BY HR. PBARSALL1 (COntinuing) 

Q Did Zan give you any~inq else? 

A Be vave • bi'-_l.gomobile. 
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Did he give you anything else? 

That was all. 

In whose possession was his watch at the 

27. 

4 time he died? 

5 

6 

7 

8 

9 

10 

A It was in mine. 

Q Why was it in yours? 

TBE COURT a Mr. Pearsall, please, I will 

have enough trouble deciding this on admissibility 

of evidence rather than that which is inadmissible. 

That is a leading question, •ir. 

11 BY MR. PEARSALL: (Continuinq) 

12 Q Now, did Zan • s wife survive Zan? Or did 

13 he die first? 

14 A She died first. 

15 Q State whether or not, after abe died, be 

16 gave you any further instructions about these joint accounts. 

17 A After abe died? Oh, yes, I was to 4ivide 

18 the estate in four different ways giving ar sister ouida 

19 $3,000 and Shirley ~ockmorton $3,000. 

20 

21 

22 

23 

24 

25 

Q 

to the Court. 
·:.­........ 

You will have to make a clearer statement 

'· 
I don't understand from what you aai4::.bow 

t· 

the bank accounts were to be ban4led. Would you stop and· . 
take your time and state what the instructions were fram Zan 

as to what you were to c!o with the bank accounts, air? 
1.:t9 
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Well, I were first to give my sister $3,000. 

What sister? 

OUida. 

What is the last name? 

OUida Adcock. 

All right. 

And Shirley s. Throckmorton $3,000 and the 

8 residue four ways with my mother --

9 

10 

11 

12 

Q 

A 

Q 

A 

13 William E. SWan. 

14 

15 

16 

Q 

A 

Q 

Whose mother? 

carrie Swan and my aunt, Alma Kitchen. 

'l'ha t ia two-fourths • 

And Frederick swan part and me part, 

And Pre4die is who? 

Preddie is my Uncle Zan's brother. 

Did you ever tell aDyone else what your 

17 obligation was relative to these joint accounts? 

18 

19 

20 

21 

22 

23 

A 

Q 

family. • 

A 

Q 

A 

24 and my mother. 

25 Q 

Yes, I told my whole family. 

Enwuerate, for ae, who you mean by -whole 

My brother Hugh. 

Brother Hugh Swan • 

.... 
... · 

Yes. And Doria Jtoaaer and Corrine ltidd 

What ia the mother' • Dame? 
1.20 
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Carrie Swan. And my aunt, Alma Kitchen, 

and oyida s. Adcock and Gladys Kesterson. 

29. 

Q Mr. swan, I hand you what has been marked 

as Exhibit F with the Bill of Complaint and ask if you 

recognize that? 

A Yes, I do. 

Q What is that? 

A This ia a receipt from the bank where I 

9 deposited $2,550. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

Q What bank did you deposit it in? 

A Pirst and Merchants Bank. 

Q Was that a checkinq or savings account? 

A ~at was --

Q Just take your time and compose yourself, 

Mr. Swan. It is obvious that you are nervous now. 

IIR. PARISI I don't think that is so 

obvious at all and I don't think it should be in 

the record that he ia confused or anything. He 

has answered the queationa pretty well. 

THE COURT 1 All riqht, •ir. 

I will •trike from the record the comment 

that •it'• obvious that he ia nervous• as an ob~er-

vation of counsel and not Decessarily in evidence·~ 

BY MR. PEARSALL1 (con tinuinq) 

Q Now, was the Pirst and Me:r:chanta a checkinq 
1.2:1 
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30. 

1 account or savings account? 

2 A It was a checking account. 

3 Q Now, where did the money come from that 

4 went into the checking account? 

5 A It came from Zan. 

6 Q Did Zan take it out of his pocket? 

7 A Be received checks for his money which I 

8 deposited. 

9 Q Where cUd you qet t:he money that you put 

10 in Firat and Merchants? 

11 A 

12 Q 

13 nursing home? 

14 

15 

16 

17 

18 

19 

A 

Q 

A 

Q 

A 

Q 

1 got it from Zan at his nut~ing home. 

Was anyone wit.h you when you vent to the 

Wreddie was with me. 

Your uncle? 

!'hat ie right. 

Di4 he go with you to the bank? 

Yea. 

And he was there when you deposited the 

20 money in the Piret ancl Merchants • 

21 

22 

23 

24 4th. 

25 

A 

Q 

A 

Q 

~;. 

Yea. 
·· ... 

What is the 4ate of that deposit? 
'lllo •••• 

I can't aee it too good. May 4th, KAy ·the 

Row, you •aiel J're44ie was with you at i:he 
1.22 
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31. 

1 bank. Was he ala·o with you at the nursing home? 

2 A Yes, he was. 

3 Q Did Zan discuss with you and Freddie any-

4 thinq about the joint banking accounts? 

5 A Yes, he did. 

6 Q What did he say to you all? 

7 A Well, he told Pred4ie the way he wanted me 

8 to distribute it out if anything should happen to him. 

9 Q What was that way that he told you and 

10 Freddie on that day? 

11 

12 

13 

14 

15 

16 

17 

A Well, that I should 9ive Ouida Adcock 

$3,0001 Shirley ~rockmorton $3,000J my mother, carrie swan, 

$4,000 - I mean a part in it allJ Alma Kitchen, his sister, 

a part in it allJ and Preddie swan, a part in itJ ana myself, 

William swan, a part. 

Q 

A 

What were the size of those four parts? 

You mean the amount the share would have 

18 been? 

19 Q No, not the amount. What portion? What 

20 par~ were you auppoaad to give to each one? 
7. ;. :'· 

21 

22 

23 

24 

25 

• ~ ... 0 

A Well, it was to be 4ivic!ecl - after ~-- · . .-· 

,6,000 came out- four ways. 
~: : ; . 
i~: .:' 
~ .. 
',),:.· .. ·· 

Q Pour equal ways? 
'-'r···· ....... 

A Pour equal ways. 

Q Did zan stay ln the nursing home for an 
1.23 
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. ·: 32. 

1 indefinite period after May 4th? 

2 A Be stayed there a right good while after 

3 that. I am not aura how long it vas. 

4 Q Do you know when ha went to St. Mary • a 

5 Hospital? 

6 A Ro, sir, I 1m not sure. 

7 Q Do you know whether he c!iec! in the nursing 

8 home or St. Mary's Hospital? 

9 

10 

11 

12 

13 funeral? 

14 

15 

A 

Q 

A 

Q 

A 

Q 

lt vas in St. Mary's Boapital. 

Did you attend the funeral? 

Yea, I did. 

Did the family, aa a whole, attend the 

Yes. 

Did you have any 4i•cussion with the family 

16 as to what you were to do vi~ the bank accounts at the 

17 family gathering in connection with the funeral? 

18 

19 

20 

2l' 
-

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Afterwar4a you mean or -­

At any time after Zan died. 

Yes, yea, aft•r he was buried we Clid. 

it 4one bow he wanted it 41atributed and ao forth. 

Q 

A 

Who was 90ing to attenc! to it? 

I was. 
1.24 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
; 

2f 
•t:· 

22 

23 

'"· 24 

25 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648 - 280 t 

w. SWan - Direct 33. 

Q Now, did you, thereafter, proceed to carry 

out those instructions? 

A I did. 

Q would you relate the circumstances of what 

you did in carrying out those instructions? 

A Well, I was working on a job a while after 

that and I tried to get some time off from my work. I came 

to Richmond ancl drew all of the money out· of the bank, except 

the savings account. 

bank. 

bank? 

account? 

.:· .. A.. 

Q Except what? 

A The savings account, which I left in the 

Q Which aavinCJ& account did you leave in the 

A First and Merchants. 

Q Was that a savings account or a checking 

A Savings account. 

Q ~irst and Merchant& was a savings account. 

TBE COURT t Be has already answerea that, 

Mr. Pearsall. Be aal4 it vas a savings accoun~r .. ~~~~ 7:~-:~.t·:·; 
)."'"· ·. :. ·: .. :· 

MR. PBABSALL1 Kay it please the Cou~:'····~e /. 
~;;~· ·••• . :. • t·:.: 

previously testified it was a checking account:-• ...... '--·'I···:::-. .. , 

'fBE COURT• Don't tell him what he testi­

fied. Be aa14 it was a eavinga account and we are 
1.~5 
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.,. "34. 

1 stuck with a savinqs account. ·~ 

2 BY MR. PEARSALLa (COntinuing) 

3 Q Pick up the narrative as to what you did. 

4 Start all over, if you want to. 

5 A I would like to start all over, if I may. 

6 I forgot what I was at. 

7 THE COURT: You were at the point you with-

a drew money out of the bank. 

9 What did you 4o after you drew money out 

10 of the bank? 

11 

12 

13 

14 

MR. SWAN: I came to Richmond and drew all 

of the money out on i:he savings account and carried 

it to Buckingham i:o Farmers' Rational Bank where I 

deposited it for distribution in the four parts. 

15 BY MR. PEARSALL: (Continuing) 

16 Q Did you do anything else while you were in 

17 Richmond, llr. swan? 

18 A I vent by Shirley ~rockmorton'a to pick 

19 up what bill• she had there and she refused to give them to 

20 me. She said ~•t the nurainq home where he was staying had . •·. ~ )·d 

21 to get something straight so after leaving Shirley's - +btch 
22.. ah~ .~uldn' t 9he • the billa - I went by the nursing ~ · 

. . . ~. . ~ '~ fi~, ... 
23 and got the bill eDd wrote the check for the nursing home 

24 bill. 

25 Q What account ~i~-~f: write the nursing home 
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1 bill on? 

2 A 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 
RICHMOND, VIRGINIA 

PHONE 648 • 280 1 

You mean in town? 

35. 

3 Q on which bank account did you write the 

4 

5 

6 

7 

8 

9 

cheek 

mean 

for the nursing home bill? 

A The savings account. 

Q What savings account, Mr. Swan? 

A I mean the checkinq. I said savings 

the checking account. 

Q Do you know the difference between a 

10 •checking account• and a •savings account•? 

11 A Oh, yeah. 

- I 

12 Q Which bank account did you write the check 

13 on for the nursing home bill? 

14 

15 

A 

Q 

(No response • ) 

Which account 4i4 you close and take the 

16 money to Par.mers'? 

17 

18 

19 

20 

21 

22 •· 
.. .. 
., . ... 

23 

baDk•· 
:.• 

·' .\ 

-r: Is. 

: i. 

' .. \ • 

A 

Q 

A 

Q 

A 

Q 

I cloaed out the •avings account. 

Bow many accounts did you close out? 

I c:loaed out three from three different 

And that left one account open. 

A checking account, that's right. 

And is that the one you wrote the 

24 the nuraiDCJ home on? 

25 A Dlat's correct. 
1.27 
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·.36. 

When did you -- What did you do with the 
money that you had withdrawn from the savings account? 

A 

Appomattox. 

Q 

A 

Q 

I put it in the Farmers • National Bank at 

When did you do that? 

I don't recall the date on that. 

Bow does it relate to the time that you 

B ~k it from the bank in Richmond? 

9 A 'lhe 4ay followin9 the day I deposited it 

10 in Farmers' Rational Bank. 

11 Q When you 4eposte4 it in Pam.era' National 

12 Bank, did you put it in your account there? 

13 A l put it in a special account, not my 

14 account. 

15 ·Q What 414 you bll Mr. Evans at the time 

16 you opened the account? 

17 A Well, I told what I was to 4o with the 

ffi money an4 ~at I would like to have it with a special account 

19 - not ·juat aiu - and he said it was a good idea. so that 

23 

24 

25 

Q 

fixed 1 t up. 
~r.---.: ~ ., 

Did he attend to opening the account tor you· 
~~.~ .; . 

Yes. .~ .... 
i~::\ .: .. 

I band you what has been marked as Exhibit 

F with the Bill of Complaint and ask if you recognize that.? . 

A I ao. 
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And what is it? 

'l'hia is the receipt for the money I 

37. 

3 deposited in Far.mera' National Bank. 

4 

5 

6 

Q 

A 

Q 

'l'hat is the 4eposi t slip. 

'!'hat is the deposit slip. 

And this was ~e account that Mr. EVans 

7 tended to openinq ap for you. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

' - . 
. ., : 

.1' .:. • .,. 

A Yea. 

MR. PEARSALL: I offer it. 

lftm COUlt'l' : All ri9ht, e ir. Let me have 

the receipt for the $2,500. 

MR • PEARSALL 1 I am 80rry I thought I 

offered it. 

'l'RE COURT a Do you want that in evidence? 

MR. PEARSALL: Yes. 

'l'BB COURT: !'hat will come in as Bxhibi t F. 

'fhe document that the witness baa just 

identified a• being a receipt from the Par.mers' 

Rational Bank - which exhibi~ is an adding machine 

tape an~ looks like a bank •tatemeDt and another 
,.,_;:·.:..' ... :t . 

cJocwaent attachect to it, three documents altog~tber ·. _ 
• 0 • • ·: 

\ •• ,.,. 0 

- would coma into evidence as Exhibit G. 
: . :-· . ..... 

BY MR. PBARSALLt (Con tinuinq) 

Q Mr. swan, I hand you what has been filed 

25 with the aomplalnt u Bxbibit J. and aak if you zoecOCJnize that? 
1.Z9 
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•. ... 

. ' 

.· ( . 
t . 

I suggest it's self-serving. 

MR. KAUFFMAN1 Judge, may it please the 

court. 

Furthermore, we hear an alleqed oral trust 

was created by Alexander Swan and according to the 

testimony of Mr. Willi~ Swan he was goinq to be 

the truabte and now this document is Mr. William 

Swan appointing his wife Gracie Swan as a substitute 

trustee which is self-serving and so outside the law. 

~e trustee cannot appoint a successor ~rustee any­

way. I think it's a further attempt to lift them­

selves up by their own boot atraps of self-serving 

4ocumenta to prove an oral trust and goes one step 

beyond my prior objection by creatinq insult to 

injury and by building on hearsay and aelf-servinq 

statements :On: hearsay and •elf-serving etat:ement:s 

and I think this is clearly inadmissible. 

It'• not a memorial or anything except an 

after-the-fact: excuse for •omething that waa done. 

. HE COUR'l'a Mr. Pearsall, any reply? 

MR. PEARSALL a If it please the Court,.··~·- . 
. \ .. ~ .. ~, · .. : .. :.- .. 

to self-serving and 4eclaration against intere&~-~-
.... .. ..!,. •• ~ 

Here ia a man with accounts in his name which be 1• 

free, under the law, as eo far as it. relates to 

accounts is concerned i:O withdraw the money. ilia 
1-n 
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COURT REPORTERS 

1t08 EAST MAIN STREET 

RICHMOND, VIRGINIA 
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W. SWan - Direct ~· ·•a ~ ... :,.~ . 

A I do. 

0 ADd whose handwriting ia that on the body 

of the paper? 

A ~e bottom of the paper? 

Q The body of the paper. Who wrote it? 

A My wife. 

Q An4 whose •ignature ie it? 

A It'• -r •ignature. 

Q And what was the occasion of that being 

written? Why vas that written? 

A ~ia vaa •o if anything happened t:o .a -­

IIR. PARIS a Judge, --

filE COUllT a Just a ainuta. 

Do you bava an objection, Mr. Paris? 

IIR. PARISa Yea, •ir. lfbis note, that you 

can read, i• a •elf-aervin9 •tatement to further 

establish this allete4 oral traat. All it ia is 

aaying a I give ~ ay wife t:he ritht to carry on . 
what I want to do later OD. Obviously it la beinq 

offered. to explain why Bxhibit G, the ctepoait, .is 
. .-:'" ~ -:.:c-: -<:\::' 

. ~ me or my wife - William swan or Gracie swan*>li~•-=-;·:: 
-~~~- ~~~.~:· ·· .. 

wife - the •urvivor. ftia obviously 1• to expl~Ji ... ·_·? 
-~:~-~::~-~- :.:::" 

that which la 'to bolster hie position which his· · · 

position waa •• the ~cipient of ~he oral tras~ or 

whatever. 1. 31. 
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w. Swan - Direct ~. ··39. 

1 I suggest it'• aelf-aerving. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
,.,. . . . ·"' 

21' .: f . ,. .... .r;'A ~· .. 
y.;. • : 

:.. till· .... 

22 •:" : .·· '·. 
• •'"'AI.~ r"-:"J 

'·~ . $..... t ... 
23 

24 

25 

MR. KAUPFMAN1 Juc!qe, may it please the 

court. 

Furthermore, we hear an alleged oral trust 

was created by Alexander Swan and according to the 

'testimony of Mr. William Swan he was going to be 

the trust:ee and now thia document is Mr. William 

Swan appoin~inq his wife Gracie swan aa a aubstitute 

U'uatee which is self-serving and so outaide the law. 

!he trustee cannot appoint a aucceasor trustee any­

way. I think it'• a further attempt to lift tbem­

eelves up by their own boot atraps of self-serving 

document• to prove an oral trust and goes one step 

beyond my prior objection by czeatinq insult to 

injury and by bu114inq on hearsay and aelf-aarvinq 

atataments :.On~. hearsay and aelf-aerving e~t.ements 

and I ~ink this is clearly iaaamisaible. 

It'• not a aemorlal or anything except an 

after-the-fact excuse for •omething that vaa done. 

. BE COURT a Mr. Pearsall , any reply? 
-~·.·· ...... ... 

MR. PEARSALL• If it please tl,le court{-:a~ ·· 
,: .... ~ ... 
,_.:.,. !. 

to self-aerving and 4eclaration against lntere··~-.~ 
' :'~ :_. ·:,: :··~ . .. 

Bere 1a a man with accounts in his name which be 1• 

free, 11Dder the law, as ao far aa 1 t relates · to 

accounts is concemacS to vi thcSraw the money. Bie 
.1~.2 
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w. S~an - Direct 40. 

,·.t.·#,·· 

. ;.; ... _ . .: 

::.~ ... ; " 

withdrawal was honored by the bank. Be has the 

money in his possession. Be takes it U) the bank 

and states what be was supposed to be doinq relative 

to it and this ia the declaration against his 

interest. It is not a •elf-serving declaration. 

Clearly it ie against his interest ao that argument 

is met by that. 

Additionally we have a contemporaneous 

memorandum that he was about to explain the occasion 

of ita arising and the objection was made. This is 

a con~poraneoua memorandum of what he was to do 

with the money and how it was to be handled in the 

event that aomethinq happened to him. 

THE C:OORT a Contemporaneous to what other 

events? 

MR. PEARSALL: With his opening up the 

account as a •pecial account. 

I was going to elicit from this gentleman 

as t.o how it happened to be written at the time the 

accoUDt . was aa&a • 

tfiiB COURT 1 All right, air. '•.-.. . ' 
.:;~·. ' • 0 

I auatain the objection to tile eviden.~ · 
~..:< •.... 

as beinq overall self-serving. It may be derogatory 

to hia intereat as far as the immediate account and. 

to t:be overall • :133 
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W. SWan - Direct 41 .• 

1 I will note your exception. 

2 

3 

4 

5 

6 

7 

8 

9 

MR. PEARSALL: I would like 

to vouCh the record as to what this 

how it came into existence. 

'tHE COURT 1 You may 

if you want, and you would be vo hinq 

~e ecord right now through 

if you want. 

• PEARSALL: 

10 would make 

11 BY Mit. PBARSALLa 

'that 

12 

13 

Q 

Court how this writing, the 

u proceed to tell the 

ion of this wri tinq, came 

14 into exiatence? Bow it vas 

15 existence. 

16 A ahould have happened 

17 to me it would have 

18 take 

19 have in case 

20 Q 
"" . .r' -~ ~· 

2l1.•. ~-Arandum 
~·: ~ 

22 . 

23 

24 

25 

lfe wrote this MJDOr dum out here to 

in9 •hould happen to ae. 

Bad you diacusaed 

Yes, he aaia we •hould have 

MR. PARIS 1 I object. 

MR. ICAUITMAN 1 I object. 

'tBB COUR'l' 1 All right. It' a 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 
RICHMOND, VIRGINIA 

PHONE 648-2801 

• Swan - Direct · 47. 

A It did. 

And did you act on it? 

Yea, air. 

Q the writing that s prepared 

n that occasion o 

A 

part of the 

vouch, Your Honor. 

MR. it it will be 

refer 

TBE COURT 1 We will 

~\IIIW&r for aontinuity. 'lhia is an exhibit t 

carries Caption •J.• June 4, 19711 

Bxhibit B. 

BY MR. PEARSALL: (ContinuinCJ) 

Q Row, after you bad been to the bank and 

pened up the special account, 414 you eee any members of your 

family 1 other than your wife 1 thereafter? 

A After I had deposited the money? 

Q 

A Yes, I went by and saw Freddie and explained 

to him where the money vas and that :E had it ready for dis-

tribution. 1 went by t.o ... my :rn~•r, carrie swan --
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CRANE· SNEAD & ASSOCIATES, INC. 
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. 48. 

Before we leave Freddie, will you state what 

2 the conversation between you and Freddie was as to your dis-

3 ~ribution pursuant to this? 

4 A Well, I told htm that I had the money ready 

5 to write the checks for and he wouldn • t -- Be wouldn • t aqree 

6 to anything. '!'hen he told me that he would like to give 

7 Shirley $5,000 -which I wouldn't agree to. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2D 

21 

22. 
~-
·.~. 

23 

24 

25 

MR. KAUFFMAN 1 I object to what Preddie told 

him to --

TBB COURTa Ia Preddie a party? 

MR. KAUFFMAN: No, sir. 

!'BE OOURT 1 We have problems with him. 

What is the basis for admissibility of what 

he told Pred4ie? 

Be can stat.e what he tole! Freddie, but we 

get a problem as t:o what Pre~die told him. 

MR. PEARSALL1 Again, Your Honor, I think 

we will have to resolve it on brief. 

If Pre44ie, reqar4lasa of whether it' s true 

or falee., •aya, aa I unc!eratood the wit:nesa just to 

aay, that he wanted his daughter Shirley to ha~· 
i ". 

i~~. 
$5,000 -- f" 

!'BE COURT 1 Mr. Pearsall, --

MR. PEARSALL• That fact is hiqhly gexmane 

to thi• gentleman'• con4,~€fh•reafter and whether 

.- ... , 
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that was Freddie's desire or not his desire he 

articulated that desire to this man in this man's 

presence and he is relating what this man said. That 

ia a verbal act, Your Honor, and it's not offered --

'!'BE COURT t So we can move the thinq alonq , 

I understand your objection. 

MR. PARIS: I have a further objection. 

I think that this man is claiming that he 

is the beneficiary or the trustee under this oral 

inter vivos - alleged oral - trust. What possible 

relevancy could it make at all to ·the substance of 

thia case or his conduct because once he 9oes to 

one of the beneficiaries and say• this is what I will 

do and they •aid that they objected - what difference 

does lt aake if they object and they want aomebody to 

have aore 110ney than this other money?. I can' t see 

the relevancy. 

'1'BE COURT a What relevancy? 

MR. PEARSALL a '!'he relevancy - '!he object 

here and. the person for whom he was attempting to 
. . 

get adcU.tional aoney brought the action in the~ . 

Chancery court of the City of Richmond. '!'he P~P.r -
~· .. . . ·. 

of which you have there - and it gives the con~xt · · ··. 

of that act.ion --

'l'IIB COURT a Wbat1~~c! be the zoe levancy of 
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1108 EAST MAIN STREET 
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!tJ. swan - Direct ·~; .so. 

•.· 

A. 
·. 

him objecting, in any case? ~hat is the basis of 

Mr. Paris' objecting. Why do we have to know about 

the dialogue to resolve the issue in this case - the 

dialogue between he and Freddie? 

MR. PEARSALL: Your Honor, I don' t want to 

transgress by making an opening statement at this 

juncture, but we have to ~ry to show the relevancy. 

We have the affirmation by this witness that he had 

a certain responsibility relative to these accounts 

and that he went to one of the persons to whom he 

was to giver money - who was the father of the person 

to whom he waa to CJive JDOney - and be eneountered 

objection about the execution of that. 

How, the •equence of events that flowed. 

from that to the i1tigation to the handling of the 

litigation is all ter.aane to establishing whether or 

DOt Shirley ~roetmorton as administrator waa justi­

fie~ in payinq 11· ·Odd t:bouan4 4o11ara out in 

connection with ~ia. 

I don't know how to ehow 1 t to Your Honor 
I 

except to take it a step at a t:lme. 

RB COURT 1 What I will do then, Mr. ••ria, 
is go ahea4 an4 let him a4c1uce this uatimony sUbject 

~o your •howing i:hat it's relevant through some other 

testimony, Mr. Pearsall. 
1.~'8 



' 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

~. SWan - Direct 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REi'ORTERS 

1108 EAST MAIN STREET 
RICHMOND, VIRGINIA 

PHONE 648-2801 

51. 

MR. PEARSALL: !'hank you, Your Honor. · · 

MR. KAUPPMAN: Note my objection please. 

THE COUR'l'a All right, sir. 

-:rhe aama ruling 8ubject to him beinq able 

to connect it. I will let it in. 

IIR. KAOFPMAN: My objection is based on the 

fact that Shirley brought the lawsuit that Mr. 

Pearsall is talking about and he is eliciting hearsay 

•tatements of Freddie to show what prompted Shirley 

to do •omething and I think that is 4oubly inadmis­

aible and PredcU.e is here to testify. 

'1'BB COURTa All right. I will hear it, 

9ent1emen, noting your exceptions to the Court's 

ruling. 

Go ahead, air. 

BY MR. PBARsALLa (ContiDuinq) 

17 Q I am really not aura where we were. Bad 

~ you finiabed ~elllng me what position Pxeddie took with you 

19 on that 4ay after you hac! aac!e 1:he deposit and told him you 

~ we~ Eeady to distribute the deposited funds? 

21 Do you feel like you have left out anything? 

22 · Say _it now. l don • t know ~hether you have or not. I all! aot 

23 really •ure wha~ you have aaic!. 

24 'fiiB COUR'l'a t.rell us &CJain what. Freddie 

25 eai4 after you ~14 himi'!:~t: you wen going to 4o • 
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52. 

1 

2 

3 

4 

·MR. SWAN z I went by there and he wanted 

the $5,000 for Shirley and I told him that is not 

what was in the agreement. so, that was it. I 

wasn't qoinq to do it. 

5 BY MR. PEARSALL: (Continuing) 

6 Q Did you have any conversation with Freddie 

7 thereafter? 

8 

9 

A 

Q 

Yes, I c!id. 

Do you recall what the next occasion was 

10 that you talke4 wit.h Freddie? 

11 A Well 1 he wan~c! me t" JDeet him up at his 

12 home on Tuesday - l don't remember the date. 

13 Q Did you see him between this date that you 

14 made i:be c!epoait in the bank u4 that 'l'uesday? 

15 

16 the 4ate. 

17 

18 

A 

Q 

A 

19 see Shirley • 

20 Q 

l saw h~ on a Sunday and I don't recall 

What happened on the Sunc!ay? 

Well, he aaia he was going to Richmond to 

Did be tell you anything other than, •1 am 

2:i going to RichmDnd to see Shirley•? What was the nature :::ff · . 
~r- .. ·· . 

22 ·· your conversation? 

23 Mr. swan 1 we were not there • 

24 tell us. 

. , . 
.,._. ,:. . 
~ :. . . 

You have·t:o 

25 It was about this money, money deal. 
1.,10 

A 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

-. Swan - Direct 

Q 

A 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

What did he say about the money? 

53. 

Well, he said he would go and see Shirley 

about the $5,000 and he felt it was agreeable to her and I 

told him I wouldn't settle for that because it wasn't riqht. 

so then he came back ana then that was the next meeting we had 

was on a ~asday. 

Q 

Q 

A 

'fell me what happened on the next meeting. 

I worked that day. I came home from work. 

You worked on Tuesday? 

!'hat's right, came bome from work and they 

11 cornered me and wanted me to write them a check for $17,000. 

12 

13 

14 

15 

16 

17 

Q 

A 

Q 

Write them a check for $17,000. 

Freddie Swan a check for $17 , 0 0 0 • 

Was there any discussion about what Shirley 

T.brockmorton was to get? 

A Ro, there waan • t. 

Q What c11d you aay about writing a check t.o 

18 Freddie for $17 ,000? 

19 

20 

21 

22 

23 

A I told him I couldn't do that that I 

wouldn't do that ~nc! that it wasn't in the agreement the way 
'/;. t? .. ·. ... .. . ~' 

i:bat Uncle told me to do. 

Q so was the session a friendly one? 

A It was to start out with, but it 4idn 1t get 

24 , friendly towar4 the last and I qot upset and left after ~at •. 

25 I got upset an4 left. 1.41. 
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~ •. swan - Direct 
-

54. 

Q Before you qot upset and left, did you.have 

any further contact with Freddie? 

A Yes, I called him again that niqht to s~e 

if he had Changed his mind and if he wanted to settle it up 

and he said I had gotten him out of bed and he was mad and I 

said I was •orry about that and ukecl if he wanted to settle 

up and be •aida Ro, air, never. I said: You talk to Jack 

Snoddy. I aai4 I waa going to aee Judge Snoddy and that was 

the last conversation I had. 

Q Did you go aee 3udga Snoddy? 

A Yes, I went tile aame night. 

Q Die! you -- What was the nature of your 

conversation with Judge Snoddy? 

A I went to ••• Judge Snoddy and he wasn't at 

home. I finally found b:Lm at Spzouses Comer in a restaurant 

in Buckingham. 

. .. ... ~ 

MR. PARIS a Objection. !'here is nc possible 

way that this could have any relevancy to this case 

at all aa t:o what he tole! Judge Snoddy and what Judge 

8no44y ~14 hia. It'• hearsay. It'• irrelevant. 
~:·,~-·· (~ . 

It has nothiDCJ to do with the lesue in this ca"-,~. ·~; · : :~;::~:.u dqht, sir. ~,~·~ :· , .. 

MR. PEARSALL• May it please the court, it's 

certainly DOt hearsay for this man to aay what·be 
1.~2 
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: •. ··. swan - Direct 55. 

.. : ~ 

'·· 
:• .... · .. '· said to Judge Snoddy and the relevance, Your Honor, is 

to develop the context in which litigation was 

brought for which a man was paid $17,000 and I have 

to show that context. 

THE COURT a You have to tie it down a little 

bit more than that, otherwise we will take all of 

the evidence. Some of it possibly is not relevant. 

Oounael made objection as to relevancy. 

What is the relevancy of his conversation to Snoddy 

and Snoddy's conversation to him? What does it help 

to prove? 

MR. PEARSALLa We will prove throuqh this 

witneae and Judqe Snoddy what was the course of events 

which were interrupted and intercepted by this liti­

gation for whiCh attorneys ware paid $17,000 for 

4oing nothing 1 Your Bonor. '.l.'hat is the relevance. 

!'BE COURT & I will ac!mi t it aubj ect to your 

bein9 able to tie 1 t in. 

Please let Judge Snoddy testify, be is here 1 

as to what he aaid an4 not through this witness. 

MR. KAtJPI'MAN: Please note my objecti~D. 
~ .. ~. 

'l'BE COURTs Objection noted. 
I • 

i .. :_:·-
It will be admitted subject to him being 

able i:o abow the relevancy of it. 

IIR. JtAUPFMAN& !'hank you, Your Honor • 
... A~ 
li. ·x. 
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w •. swan- Direct ·56 • 
.. · .. 

. . 
1 BY MR. PEARSALL a (Continuinq) 

2 Q When did you see Judqe Snoddy aqain? 

3 A I am not 

4 Q What was the occasion, not necessarily the 

5 c1ate? 

6 A Well, I went and 4iecussed the case with him 

7 and told him I would like for him to represent me. 

8 

9 

10 

Q 

A 

Q 

!hat was that evening? 

'l'hat was that evening • 

How, thereafter that eveninCJ on what 

11 occasion did you ••• Judge Snoddy again? 

12 

13 

A 

Q 

I went to aee htm in his office in Dillwyn. 

Why cUd you 90 to Dillwyn? Why did you go 

14 aee him in hia office in Dillwyn? 

15 A Because we couldn't talk ln the restaurant 

16 anc! I wanted to give him full details of the case. 

17 Q Bad anything happened between your seeing 

18 him at the restaurant and the time you •aw him ln Dillwyn? 

19 A I got •erved a court order about an auto-

~ mobile and money ~4 a watch. I carried this to Judge Snoddy. 

21 . 

22 

23 

24 

25 

•-· . ! • .~ : . 

ftE COURT a I am aorxy. You got a court · 
.: ' 
~ .. '· ~.. . 

order that aaya what? ~~·. · .... t·:. ·. 
MR. SWANa TO ~urn 1:he automobile in p~us 

~e old co:Lna. 

!'BE COORTa OVJl~ to who? 
l.L_i:4 
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57. 

·MR. SWAN: Over to the court, which I did. 

MR. KAUFFMAN: Did he also say the watch? 

MR. PEARSALL: He did not say anythinq about 

a watch. 

I would like to have the transcript read 

back. I am confident he die! not say anything about 

a watch. 

'l'BE COUR'l': Objection is withdrawn. 

MR. KAtJPFMAN: The objection is not to 

what the witness said, but what counsel said in 

leading the witness. 

MR. PEARSALL 1 l think, in view of the 

attack on counsel, it is necessary to have it read 

back. 

ROTE: At this time t:be reporter read back 

the lut answer. 

DE COURT: The witness 414 say •a watch.• 

What is your next question? 

BY MR. PEARSALLI (Continuing) 

Q . Did I wu1erstand you to say you turned the 
~ 

ltema over to the Sheriff? ~:::.' ..... 

A I 4ic!. 
f:t. .:. . . 

t:· ~ 
. f ,· .. { ... 

Q Did you show this order to Judge Snoddy? 

A Yes. 

Q Did you develop, vi th Judge Snoddy, what the 
.A A~ 
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sa. 

1- •ituation was about insofar as you knew? 

2 A Yea. 

3 Q What did you tell Judge Snoddy was the 

4 situation relative to Alexander Swan's bank accounts and these 

5 ltems? 

6 

7 

A 

Q 

You mean --

What did you tell Judge Snoddy when you went 

8 ~o aee him aa your lawyer? 

9 

10 

A 

Q 

Well 1 I told him how everythinq was to be • 

Mr. swan, I appreciate your tryinq to answer, 

11 c.ut that ia maaninqless to the court and to me - that you told 

12 nim what everythinq was supposed to be. You will have to be 

13 !DOre specific. What did you tell Judqe Snoddy? It. may be 

14 

15 

repetitious as we have heard it a lot of times 1 but what did 

rou tell Judge Snoddy? That is what the Court has to under-

16 1tand. 'lake your time and tell him what you developed with 

17 .1udge Snoddy with the circwutanees abOut which you consulted 

18 Judge Snoddy. 

19 

20 

21 

22 

23 

24 

25 

A I don't -- I can't understand --

Q _All riqht. Did you make any statement to 
'~~. ··, 

Judge Snoddy about the automobile, ~e watch, and the cobs? tf..-: 0 

A No more t:han I told him -- You mean after 
~.:. ·_. 

the court order came? 

Q 

A 

Yea. What did you tell him? 

l told him that they ware viven to me. 
1~1! --
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Now, what did you tell Judge Snoddy about the 

2 bank accounts 1:hat were in your joint names? 

3 A Well, I told h~ how my uncle had fixed them 

4 and how t.hey were to be divided and everything. 

5 0 Is what you told him about how your uncle 

6 had fixed them and how they were to be divided what you have 

7 already told the Court previously? 

8 A 

9 Q 

10 court? 

11 A 

12 different times. 

13 Q 

14 A 

15 Q 

Yea. 

Did you receive any other papers from the 

I received •ame different paper• - two 

What did you do with those? 

I turned them over to Judge Snoddy. 

~ezeafter, did Judqe Snoddy report to you 

16 of any conversation that he had had wi tb counsel of Shirley 

17 Throckmorton? 

18 A Would you ask that again? 

19 Q All right. I am having difficulty communi-

20 eating with you. 

21.·' I am using words that apparently 4on 1 1: .. an 

22 anythinq to you. 

23 

•' . 
r~ 
·~··· 

Did Jud9e Snoddy, after you had consulted him 

24 

25 

anc! told him what the circumstances were, report hack to you . 

about hia handling of ~e mattef~ ~14 he give you any report 
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1 about what he was doinq? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A 

Q 

A 

Oh, yes • Be kept me posted. 

What did he tell you he was doinq? 

Well, he was --

MR. PARIS 1 Judqe --

'!BE COUR'l'a Objection sustained, Mr. Pearsall 

What is your next question, Mr. Pearsall? 

Judge Snoddy is here and that is pure 

hearsay. !'here is no exception to that, Mr. Pearsall. 

What ia your next question, air? 

IIR. PBAJWALLa I respectfully object to the 

ruling. 

'1'HE COURT 1 All right. 'l'ha record will note 

your objection, •ir. 

15 BY MR. PEARSALL& (Continuing) 

16 Q Did Juctve Snoddy ask for your concurrence 

17 in any -- Did be ask you U> agree to anythinq? 

18 MR. PARIS 1 We an back --

19 'l'BE COUR'l' 1 Same objection an4 aame ruling. 

20 Objeotio~ auataine4. 

21 BY llR. PEARSALL• (Continuing) 
,. 

6 •••• 

22 

23 

24 

25 

Q 

A 

Q 

A 

Did Judge Snoddy brin9 you anything ~· alqn? 

Not that I remember. 

Did you ever aign any aqreemen~? 

I aigned an agreement, yea • 
14.8 

.. · ..... ··. 
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Where die! you get it from to sign it, ilr. 

Oh, Judge Snoddy. I didn't quite catch that. 

I know you are not understanding me and that 

5 is our problem. 

6 Would you tell me what agreement Judge Snoddy 

7 brought you to •iqn? 

8 A Well, since Shirley had been appointed 

9 administrator we all aiqned an agreement for her to do so 

10 and •he would c!o like it waa 118aDt to be clone • 

11 Q And how vas it meant i:O be done? 

12 A Divided in four ways and $3,000 to my sister 

13 Ouida and $3,000 to Shirley. ~at ia the way it was signed 

14 and notarized. 

15 Q How, did .Tudqe Snoddy ask you whether that 

16 was agreeable before be brought the paper to you? 

17 

18 

19 

20 

21· 
. , 

23 

24 

25 

MR. PARIS a Objection. 

A Yes. 

'IBB COUR'fa Objection eu•tained. !'he 

ncorc! w.ill reflect: that the last anewe~ should be 

excised from the record •• that 1• hearsay • 

IIR. PEARSALL I May it please the oouJ.# I · · .. 
r· 

reapectfully object and except to my being unable · 

to •how i:he entire context of 'the formation of this 

avreeaent. 
1.4.9 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22. 

23 
.... . 

24 

25 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648·2801 

"· Swan - Direct 62. 

Judqe Snoddy is here and will testify, but 

that is only one-half of the coin. When I ask· 

Judqe Snoddy what Mr. Swan did I will qet the objec­

tion that Mr. Swan is here and he can testify. 

I am asking if thia gentleman received from 

his attorney advice and what be did on the advice -

based on that advice - and how the agreement came 

into existence. I am entitled to show by both 

participants, Your Bonor --

~ COURT: '!'hank you, Mr. Pearsall. 

~· objection is •ustained and your exception 

is noted to the Court' a rulinq. 

BY MR. PEARSALLa (Continuing) 

Q Did you do anythinq with the agreement 

other than sign it itself? 

A I carried 1 t around to each party and had 

it aiqned and notarized. 

Q Hr. swan, I hand you a paper and ask you to 

ignore the •v• placed by me in the upper right-hand corner 

u not beinq on the paper at any t.ime prior to my placing it 
t· 
~ I ask if you recognize what that ls? there. ~ 

:;·. 
~· ' 

lfhis la the agreaaent that we all aighea .. A 

that Shirley T.brockmorton share it ap • 

Q And you took 1 t t.o each one of your brothe~s 

and aister• u4 had them •iqn it ~your ·aunt ana such as 
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1 that? 

2 A Yes. 

3 

4 signed? 

5 

6 

7 

8 

9 

10 

11 

12 

Q What did you do with it after you hac! it 

A I turned it back to Judqe Snoddy. 

MR. PEARSALL: Do I understand the rulinq 

of the Court to be that I cannot ask this witness 

•• to what he understood he was 4oinq when be took 

an agreement around and bad it signed? 

'fBE COUR'l' 1 No, air , tba t question has not 

been asked yet. 

MR. PEARSALL: l will ask it then. 

13 BY MR. PBARSALLa (Continuinq) 

14 Q What cU.4 you understand that you were 

15 

16 

17 

18 

19 

20 

2f 

22 

23 

24 

25 

agreeing to in aakinq your brothers ana aisters to aqree to 

and having them sign this? 

. . ; 

MR. PARIS z I am objectinq to this, if Your 

Bonor please. What is in the mind of this witness 

Pizat of all you have got a written document which I 

•••ume is going to he lntroduaed. 'fhe written docu-

ment ia ftry clear an4 unequivocal insofar aa ~t .. · 
. r··· : .. :. ·. 

it •tates, Bwaber 1. Humber 2, in order U» ••J·!~ .. J·~·~.:~··: 
What did you unc!eratanc!? You are trying to qet 

indirectly what you can't 9et 4irectly. 'lhat would . 

be that you have to have aome comiDunication from 
.... =..-4 
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someone in order to formulate some understandinq 

that obviously is not on the paper. If he is goinq 

to testify to somethinq outside of what the paper 

writinq aays I would object on both grounds as to 

what he thought as being totally and completely 

immaterial. 

'1'BE COURT: You may have to lay aome founda-

tion, Mr. Pearsall, but certainly his intention may 

be relevant, counsel, even though there is a written 

document. 

If the proper foundatio11 ia laid --

MR. PARIS a We are going out of the parole 

evidence rule. You have to establish an additional --

'J.'BB COORT 1 I will auatain the objection at 

this time as the foundation having not been laid. 

Mr. Pearsall. 

MR. PBARSALL: I will try again, Your Honor. 

'l'BE COURT 1 All right, air • 

MR. PBARSALLa I thought I had understood 

Your Honor, apparently I had not. 

BY MR. PBARSALL1 (Continuing) 

Q 
~; 

Y.· 

Prior to your taking i:his writing to jOur, .. . 

family - other member• of your family - to get their signature, 

bad you any understanding as to bow ~e litigation was beinq . 

handled? What was the 4iaposltion _!)f it? What vas happening 
1 .. J?. .a.t. ,_ 
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1 ~ the matter that Judqe Snoddy was handlinq for you? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

MR. PARIS : We are getting back to the same 

thing. 

'.rBE COURT: I don • t think he understands 

the question. 

Do you understand the question? 

MR. SWAN 1 Not thoroughly. 

MR. PEARSALL: If Your Honor please, here 

ia my difficulty. 

THE COURT: Just a minute. I don't want 

you to tall me about your difficulty witt" this 

vitneaa. 

Mlt. PEARSALL: I would be happy for him to 

leave the room. I would love for him to leave t:he 

zoom •o I can aay to the Court what I want to say. 

'tHE COURT a Let • a rephrase the queai:ions so 

we can aove on without him having to qo outside. 

18 BY IIR. PEARSALL& (COntinuing) 

19 0 Did Judge Snoddy tall you what was the 

20 pzoposal for get~nq rid of the matter he was handling for you1 

2t"· .. 

.• 
22 

23 

24 

25 

:-\ . 

. J. "It 
... ·_, ~· ... !~ 

. .. . 

....... 

A 

'.. . . 

,. 
(Nodded bea4 in an affirmative manner:,) .. .•· .. ·• 

;:· • • & "!' 
'1/ ,. 

MR. KAUFPMANa (Mr. Kauffman stood up·.) .. 
i· 

'!'BE COUR.rt I sustain the objection. !;-

MR. KAUPPMAN a Thank you, Your Honor. 

1.53 
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BY MR. PEARSALL: (Continuing) 

Q What did you think you were doinq to qet 

3 rid of the matter? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

MR. PARIS: Objection. 

'lBE COURT: That doe an • t vary the terms of 

the written instrument. 

Be can testify tD that. 

MR. PEARSALL: Read the question back to 

~e witness. 

RO'l'E a At this time the reporter read the 

question to the witness. 

'lBE COURT: Do you understand the question? 

Jm. SWAN a I thought the agreement that 

Shirley ~roekmorton were setting up and getting it 

•traigbtened out. 
16 BY HR. PBARSALLI (COntinuing) 

17 Q ~ake those words that you have just given 

18 to the Court and put a little aore meaning into them. What 

19 

20 

21" . ~~~~ ... r. :,_:::· < 
22 • l • . · .... ~. 

- . i 
'· : . . . -1 

23 

24 

25 

JIR. PABIS: Judge, I am afraid that ia 

obviously an improper question. 
~- ... ·. 

MR. PEARSALLa May it please 1:he eour~. we , 
i . 

are dealing vi th a wi tneas that 1• havinCJ a CJr+.at · · .· · · . 
..... . 
t"'-· .. . 
l'· . 

4eal of trouble understanding me fir•t and articulat-

ing aecond. Be made a summary statement and I think · 

I would like to have him -- I woulc! like to have the 
1.54 
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words read baCk. 

We are making a great capital of the witness' 

inability to understand the question. 

THE COORTa All of us need to simmer down 

a few minutes. 

Mr. Pearsall asked the statement be read 

back. 

NMB' At this Ume the reporter read back 

the answer and Mr. Pearsall' a following comments. 

MR. PARIS: I am not mad and upset at all. 

I am just tryinq to do a job for my client. It is 

not taking personal offense. Jf anyboay objects to 

what I aay -- Firat of all, I would submit to the 

COurt that is a leading question insofar as suggest­

in; to him that he has left somethinq out or~ ... : ·. His 

8tatement is clear and he testified before when he 

•aid ~at we siqned the agreement and my understand­

ing was that the reason we aigned the agreement was 

ao that Shirley 'l'hrockmorton would be the administra­

tor and .4iapoae of the estate aa we all had agreed 

upon. f·' , : ... 
·"- ·. 

Now, J 4on ' t know what else we can 4i*eu•s 
"-··· .• .. L. ~- .. : ·. 

along those linea. 

THE COURT a It's proper for counsel to ask 

the witness t.o elaborate on this st:atement. I will 

1 ~~ . •.-"..:l 
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sustain the objection in that what Mr. Pearsall said 

was not a question and was not a directive to him to 

elaborate. 

If you want him to elaborate, would you 

please ask him to elaborate and then we can move on. 

MR. PEARSALLa Pir•t off I want to invite 

the Court's attention that this witness haa not aaid 

'that which Mr. Paris •aiel be said. 

THE COURT: I am not concerned about what 

Mr. Paris •aid about the evidence. !'he evidence 

will •tand on ita own merits. 

If you would please ask the next question 

that you would like we may be able to move on. 

BY MR. PEARSALL t (COntinuing) 

Q Will you make one aore attempt in aayinq to 

16 the court in what way you thought the aatter was being dis-

17 po•ed of u to what waa beinq 4one to 41•poae of it? 

18 

19 

20 

21. 

2~ 

23 

24 

25 

A You mean after Shirley had --

Q llr. swan I let 118 tet you Oil focus • You 

took an agzeeaent azoun4 to get it •iCJDed. Row, what did you 
. . ... "" ... :-~ .... -·- . 

tbt~k that the parties were doing in •lgninq the agreement? .. · 
,. .. r ~ • • r~· . > . ~ . . . 
~Y "•ware they 81gning? Bow were they gettinCJ ric! of th~. · ·. . 
. . . '£:~. ·,:. ··. . 
matter? 

A lfbey i:bouqht if they would sign 1 t i i: woul~ 

be going accor41ng to ~· plan like it should - that it would 
1 S6 
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be aettled up. 

Q What do you mean by the words "qoing accord-

inq to the plan like it should•? Do you mean "like it should"? 

I. • 
:. a 

A Like I say they told me to set it up. 

'1'RB COURTa I understand what the witness 

is aaying, Mr. Pearsall. 

MR. PEARSALLa It was my fear that the 

Court didn't. ~at is the reason I was presainq 

this. 

Witness with you. 

MR. JtAUFPMAN 1 May we have a short recess? 

'fBE COURTa All riC]ht, air. 

Bow much recess will you need? 

lilt. KAUITMAN 1 About five minutes. 

'1'BE COUR'l'a We will •tand in recess about 

five minutes then. 

I will aaution the witness not to diacuss 

bia testimony vi th any person and do not remain in 

any place where the case is bein9 t!iacuased. 

21 ·~ ... ;.J:.~~ 

. Jilt. PBABSALLa When 'the witness stood up 

I vas :reain4ed that it has not been introc!uced J~ · · 
'~ .. · . ., 

22 ,· \ :~·., .~!' 

23 

24 

25 

evi4enoa. lfhe paper that he identified has not ·.bean 

introduced into evidence. 
,, . . . · 

'l'BB COUR'ra 'l'he last exhibit was B so that. 

vou14 be !• 1.57 
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For the record: 'fhis is a typed - appears 

to be typed - statement five paqes lonq and dated 

the 16th of July, 1971. 

Court will 1tand in recess. 

NOTEs At 11:40 a.m. court stood in recess 

until lla53 a.m. after which the hearing continued, 

viz: 

9 CROSS-EXAMINATION 

10 BY MR • KAtlPPMAN 1 

11 Q Mr. swan, as I understand your testimony, 

12 you testified that your uncle, Alexander H. swan, gave you 

13 oral instructions some time in 1968. 

14 

15 

16 

17 

18 

19 

20 

21 

A I am not sure of the dates, but he did give 

me instructions. 

i• .. , 
. ,· t~ .•. . ~ 

. ; • ·a' ....... 

MR. KAUITMAN: May I eee Exhibit A, please, 

Your Honor? 

lfBE COURT& A? 

MR. DtlFPMAN a Yes, that is the first one. 

. RO'l'B s At this time a paper vas passed to 

the attorney. 
f:'·•·. ··: 
!;.;··. 
: .. 
~-· 
;f· .·: ,.{, 

22 •• . JJY .. -~· KAUFFMAN 1 (COntinuing) 

23 

24 

25 

~ ~ ~~ 

Q Well, now, Exhibit A shows the bank accounts 

were opened in Janua~ of 1968, I believe, or thereabouts 1 

is that correct, air? In January of '68, I believe, the first 
1~~ 
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~ne on top shows tha~ the account was opened in January of 

'68. 

A What the book shows, that is riqht. 

71. 

Q 'lhat would be about the time you were ~old 

by your Uncle Alexander s. Swan of his intent with this oral 

trust. 

A Yes. 

Q All right, sir. This was done_by your 

Uncle Alexander merely as a convenience in case something 

happened to him so you could take care of his money. 

A 'fha t is true. 

Q And than you testified, I believe, that you 

were supposed to get a car and a watch and a coin collection. 

MR. PEARSALL: May it please t.he Court, 

l don't think he has testified he was supposed to. 

I think he testified be was given it. 

BY MR. ICAlJI'PMAN 1 (Continuing) 

Q Your testimony ia you were given ~hose. 

A ~at'• right. 

20 , .... ·· Q . Your testimony ia you were given those in 
~ r 
.,.~ .ranu•ry of '68 at the time you were apprised of this oral· 

22·: ·~.L f 
23 

24 

25 

A 

~·· .. ' 

(Ro response. ) 

MR. PEARSALLa Be didn't catch the question. 

!'BE COURT: Be Clic!n • t understand the 
1 =.q 
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question. Rephrase it. 

BY MR. KAUFFMAN: (Continuing) 

Q At the time your Uncle Alexander H. swan 

72. 

advised you of the oral trust and at the time you signed the 

signature eard, was the ear actually given to you then? 

A Rot than, no, air. 

Q Because your Uncle Alexander was still 

driving the car aroundJ waan't he? 

A Be drove it on different occasions. 

Q You didn't qat the car \Dltil after he went 

into the nursing home 1 did you? 

A 

Q 

A 

I had the car before then. 

And you gave it back to him. 

That's right. 

Q And when he want into the nursinq home you 

got the car. 

A 

Q 

A 

'fhat ia true. 

'!'hat waa about two years later 1 wasn't it? 

I am not aura of the time. 

Q · You allege in your Bill of COmplaint that ..,: . .. .. '~ .. 2l ..... :! .• ; ... :·.-. ··. 

~ \ yCRt 90t the car on December 7, 1969. Bxcuse me, excuse~- • . , 
22 i·. ·' 

23 

24 

25 

%.a sorry on Karch 17, 1969. So that would be approxiaately 
~ -~ w.-.·_ 

a year later, if that is corractJ would it not? 

A 

Q 

(Nodded head in an affirmative manner.) 

It wae •ometlme after that - vaan •t lt? -
---

-I.OU 
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that you received the coin collection? 

A Yeah, I quess it was after that. 

Q In fact it was again after your Uncle 

Alexander vas in the nursinq home that you got the coin 

collection from hie house r didn't you? 

house. 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

I am not aura where he was at that time. 

But you got the coin collection from his 

Not from his house. 

Prom whoae bouse? 

Pram Frederick Swan. 

Prom Pre de rick Swan' • house? 

That's right. 

And the watch also was acquired sometime 

73. 

later, I believe in May of • 71 - which was two years later. 

A I am not familiar with the time the watch 

~as acquired at the Stratford Ball Nursing Home where he was. 

Q If the Bill of COmplaint filed in this case 

says that you acquired the watch on May 4, 1971, would you 

~ave any reason to think t.hat incorrect? 
1:~."£ ·: 

,i, ·. 
A I am not aure. . :· :.~. ':[ ...... 

•• '!> ( .. · 
Q Anc! so while he was in Stratford Ball \ ... 

"urainq Boma is when you got the watch. 

A '!'hat's correct. 

Q But you don't know how lonq after you were 

l.b1 
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1 told of the agreement or of the oral trust that was. 

2 

3 

4 

5 

6 

7 

8 

9 

A No, I wouldn't remember that. 

Q Now, when your uncle 1 Alexander B. SWan 1 

told you of what he desired to be done you said you went back 

and told your entire family and you started enumerating the 

people that you toldJ is that correct? 

A 

Q 

A 

My family, I did. 

But you didn't tell Shirley, did you? 

I dian • t see Shirley. She was in Richmond. 

10 I was 79 miles in the country and her father --

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

. 'f ·~ ·. 
' . 

MR. KAUFFMAN : That is not responsive, 

Judge. 

MR. PEARSALL 1 If the court please, he has 

a perfect opportunity to explain the answer. 

'!'BE COURT 1 Be should answer the question 

first and you may ask him for eame explanation, if 

you like. 

Did you tell Shirley? 

MR. SWAN: No, I didn't tell Shirley. 

. MR. ltAUPPMAN 1 Thank you. 

BY 1IR. KAUPPMAN I (Continuing) 
;,~·. 

~·. 

Q And it was thereafter that the aoney ¥ae · 
·' 

wit.hc!rawn - and you introduced a bank 4epoait slip, which is 

your Exhibi~ P - in 1971 and you went ~o the nursing home to 

get the authoriza~ion ~o make ~at vithdrawalr 4id you not? 

1.6Z 
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Did I go to the nursinq home to --

Bow was that withdrawal authority --

MR. PEARSALLt May it please the Court, 

75. 

I am conf~dent that the interrogator is mixed up 

here. Be is asking for withdrawal after death and 

6 he said a Did you qo i:O the nurainq home • 

7 BY MR. KAUPPMAN 1 (Continuing) 

B Q Was that withdrawal made after death or 

9 before death? 

10 

11 

A 

Q 

'.l'he withdrawal -- I don't quite understand. 

When did you withdraw the $2,550 and deposit 

12 it in First anc! Merchants? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. PEARSALLa I thouqht he was asking --

A I don't know when it was. 

BY MR. KAUFFMAN 1 (COntinuing) 

Q That was before your uncle died. 

A Yes. 

Q And be tole! you to do that. 

A Yes. 

Q . ADd that was about the •mae time you CJOt 

.the watchJ wasn't it? 
} . 

-~ ... 
•:' 

1 ... 
..:; . 

A I am not aure. I wouldn't answer that 

because I am not sure. 

Q But you 1:eatified at that time you went to 

t:he nurainq home with Freddie. 
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Oh, yeah, I went with Freddie to the nurainq 

Now, after - after your uncle, Alexander 
4 B. Swan died you closed out three bank accounts. 

5 A I did, yes, air. 

6 Q And you took the money up to the bank in 

7 Appomattox and opened up an account. 

8 

9 

10 

11 

12 •ccount. 

13 

14 

15 

16 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes, and qave them the names. 

Why did you not put it in Dillwyn? 

I was doing business in Farmers' Rational. 

You went to Appomattox and opened up the 

Yea. 

And the account was opened up by you. 

That is correct. 

Did your uncle, Alexander, say that he 

17 ~anted your wife, Grace, to be trustee of this money? 

18 A No, he didn't discuss that. 

19 Q But a joint account with ri9ht of eurtivor-

20 •hip was openec! with your wife. 

21 '!'hat'• right. A ,.;, .. 

}t;~. . :~- '· .. 
'~ _. . 

22 Q Now, you testified that you had •ome ~n- . _ · 

23 ~ersation with your Uncle Freddie' is that correct? 
~:·.:.. . . 
1-

24 A Well, I did on several occasions, yes. 
25 Q But Shirley wasn't present during any of the 

1.64 
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1 conversations, was she? 

2 A She was there on this Tuesday I was tellinq 

3 you about that they wanted to write the cheCk for $17,000. 

4 

5 

6 

7 

8 

Q 

A 

Q 

A 

Q 

9 what to do? 

10 A 

11 Q 

On one occasion abe was present. 

She was present. 

Did you hire Judge Snoddy to represent you? 

I did. 

And were you relying on him to tell you 

I was. 

Did Judge Snoddy tell you how much he was 

12 qoinq to charge you? 

13 

14 

A 

Q 

Small fee. Be dic!n't tell me to be exact. 

And so you relied on him entirely in how 

15 the thinq would be handled. 

16 A 'fhat is oorrect. 

17 Q You were served with various court papers 

18 in the proceeding here in Richmond r were you not? 

19 

20 papers. 

21 . 

A 

Q 

I was on two different occasions served 

And you took the papers and tumed the~ · 

22 over to Ju4qe Snoddy as soon as you Eeceive4 them. 
;.:·; · .. 
\,.. 
i~ . 
i.". 

23 A I 414. 

24 Q You did nothing further with regard to 

25 them. 
1 (~5 
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A I didn't do anything. I just turned them 

over to him. Be was my attorney. 

'!HE COURT: Any further questions 1 Mr. 

Kauffman? 

MR. KAUFFMAN: Let me check one thing 1 

Your Bonor. 

I have nothing further. 

9 CROSS-EXAMINATION 

10 BY MR. PARIS: 

11 Q Is there any reason you didn't qualify as 

12 executor or administrator of the estate? 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 like it • • there • 

19 Q 

Any reason why I didn't? 

Yes. 

Re didn't leave it like that. 

Be didn't leave it like that. 

Be put the money in joint banking accounts 

Isn't it a fact that you refused to qualify 

20 because you 4on 't. want to be bonc!ec!? 

21 

22 

23 

24 

25 

A I 41&1 • t refu•e to qualify be~ause he ·. · · . · 

41dD' t ask me • Be aeraly askec! me to 4o this • 
f. 

Q And you ha4 -- You discussed this with 

everybody in your family. 

A I 414. 1(~6 
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Exactly after he died. 

I did. 

79. 

You discussed and told what you were going 

4 to do and everybody was in aqreement. 

5 A '!'hat's :right. 

6 Q Why then would you go around and ask every-

7 body, especially Freddie SWan and Mrs • 'l'hrockmorton, if they 

8 approved what you were doing? And you said that everybody 

9 agreed. 

10 A After what? 

11 Q Why cU.d you drive all of the way to Richmond 

12 to talk to Mr. SWan about the agreement? 

13 A I didn't k~ Mr. Swan was livinq up in 

14 the countzy. 

15 Q 

16 A 

17 in Richmond. 

18 

19 

20 

21 

Q 

A 

0 

A 

You met him up there. 

Be was living there and Shirley was living 

But you went to ••e him. 

Oh, yea, I did. 

. You had already t:alked to him. 

I tole! him when I put t:be mney in t:h• .. b~ · 
22 · I bad it ready for diatribution and --

I 

-~ ·~. ·-::: .. · 
23 Q 

24 A 

25 Q 

'-.•:,. 

You told him at the funeral. 

I didn't tell h~ ~hat at the funeral. 

You didn't: testify that you talked to 
1.(~7 
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so • 

1 everybody at the funeral? 

2 

3 

4 

5 

6 

7 

A Not at the funeral, no, sir. 

MR. PEARSALL r May it please the Court, he 

couldn 1 t have told them he had the money in the 

funeral. 

'tHE COURT r Be ie asking if he did testify 

to that, Mr. Pearsall. 

8 BY MR. PARIS: (Cont:inuing) 

9 Q I am not aaking ~out the money in the 

10 bank. I am asking you: Dian 1 t you testify in answer to Mr. 

11 Pearaall • s question that you 8•w everybody in the family at 

12 the funeral? 

13 

14 

15 

16 

17 

18 

19 

20 

21" 

22 

23 

A Oh, yes, I did. 

Q nid you further tell, in your answer to 

hia question, t.hat you told the members of the family 

Alexander Swan's instruction•? 

A 

Q 

A 

Q 

A 

Q 

Bot at the funeral. 

You cU.c!n 't. 

Ro, •ir. 

When 4id you tell them? 

Later on. 

Bow much later on? 

: ......... . 

t ... 

r-
. . 

.. :J~~ ~ .... ~ .. ... 
w.:·· .. 
f.'· . 

'that has been quite A I 4on't remember that. 

~ a while ago and I don't remember any 4ate. 

25 Q Was it daya later? 
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A Well, days -- l would say days, yeah.-

Q Did you discuss a fee with Judqe Snoddy? 

A Did I discuss the case? 

Q A fee with Judqe Snoddy. Did he say how 

much he would charqe you? 

81. 

A Be merely said he would charqe me a amall 

fee. Be 4idn' t discuss any •pacified amount. 

Q Bad you ever ased Judqe Snoddy before? 

A I never had any occasion. l never been 

in court before. 

Q You never used a lawyer before. 

A Ro. 

Q So you wouldn't know what a small fee was 

or whether it was a lot of money. 

A I trust Judge Snoddy. I have known him all 

my life. 

Q Aqain, in an8Wer to Jlr. Kauffman' • que a tiona , 

you left everything up to ~u4qe Snoddy. 

A tftlat 1• correct because be was my attorney 

at that tiJDe. 

0 RiC]ht. f.{: ·.· 
When 4id you first tell Prederick svu'::- .: 

~ ... : . 
that is AlexanCiar swan •a brother - about Alexander swan 'a 

instructions to you? 

A When did I tall him? Be was told by 
1 (~9 
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1 Alexander SWan • 

2 

3 

4 

5 

6 

7 

8 

Q 

A 

Q 

A 

Q 

A 

Q 

When? 

At the nurainq home. 

With you? 

With me. 

No objection was made by him at that time. 

Ro, not a bit. 

Did you go and see -- After Alexander died, 

9 did you go and see Fred the day that he objected because Mrs. 

10 Throckmorton was not going to get $5,000? Or did he come to 

11 aee you? 

A 12 Did I go the •ame day? 

~ Yes, sir. Q 

14 I did see him the aame day. A 

15 

16 

17 

18 

19 

20 

21" 

22 

23 

24 

25 

Q Did you qo to see h~? Or did he come to 

see you? 

A I went to see him. 

Q Por what purpose? 

A He had some war bonds and I waa interested 

about the war bonds. I had the war bonds $175 worth. 
.. 1~... . 

Q t.rhat ia the reason you went to see hii!~· ~-'.~ · 
,·:.. . 
! ··:.'. .. . 

A I carried them because he wanted them~ .· .~· .. -.-~: 

Q 

A 

Q 

And then you got into a discussion. 

Hot too much. 

1,,.· 

;;-1· : ' .-

You said he ·~~ed Shirley to get $5,000. 
./0 
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Be did, but that wasn't that day. 

The day you talked with him about 

83. 

I don't remember the dates because that has 

4 been four or five years aqo. 

5 Q Well, listen to my question. 

6 The day that Pred objected because Mrs. 

7 Throckmorton was not qoinq to get $5,000, - or that he wanted 

s her to CJet $5 ,ooo - 4i-d you go to see him that day? Or did 

9 be come to •ee you? 

10 A I went to see him. 

11 Q Why? 

12 A Well, I wanted to get this thing straiqhtened 

13 out and settle it up. 

14 Q It was all aettled up. 

15 A No, it wasn't. ~he money was still in the 

16 bank and the checks had not been written. 

17 Q Did you bave to •ee Prederick Swan to get 

18 the checks written? 

19 

20 

A 

Q 

I did to vet hia agreement to take his part. 

Why woulcl you have to get his agreement 

21 · when you claim you have been appointed f ... < 
22 

23 

24 

A 

Q 

l •. . . ,. ... . 
;': · .. • ... Be wouldn't agree to anything. 

Listen to my question. 

I •aid a Why would you have to qet the 

25 beneficiaxy of the trust -- Why would you bave to get their 
1!71 
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1 agreement when you were already sitting up here claiming. that 

2 you have been given explicit instructions that these are your 

3 obliqations and if you have obligations, why would you have 

4 to ask aomebody if that was all riqht? 

5 A I wouldn't know -- I don't exactly under-

6 stand what you are talking about. 

7 Q Let me ask you again and try it a different 

s way. You have testified - have you not? - that Alexander 

9 Swan CJ&Ve you epecific instructions? 

10 A Be did, yes. 

11 Q And you felt a legal and moral obligation 

12 to carry out these instructions • 

13 

14 

15 

16 

A 

0 

A 

Q 

I 41d. 

Is that correct? 

'!hat is correct. 

And anything other than those instructions 

TI you would have been violating the aqreement. 

18 A ~at's right. I wouldn't have gone along 

19 with it. 

20 Q lf that ia the case then and you told us 
.. 

21 
.. : .. _.. .· .· 

br~8fly that Freddie was at the nursing home when you wjze 

22 9iv~ those instructions --
.. 

23 A Be was. 

24 Q Why would you go to Freddie and ask him if 

25 he would agree to lt? 
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BY MR. 

MR. PEARSALLa Nay it please the Court, I 

don't think this witness testified to that and I 

object to stating a question in the form contrary 

to testimony. The testimony waa be went to aee 

Freddie and said he was ready to sake distribution. 

'!'here is no testimony that he went to see Freddie 

and asked what he wanted. · 

THE COURT: I will overrule the objection. 

Do you undar.stanc! the question, air? 

MR. SWAN: Yes. 

'l'BE COUR'l' : Can you munrer i:he qaes tion? 

MR. SWAN a Well, just -- I didn • t CJO to 

him to uk about t:he agreement to aettle up. I went 

and told him I was ready to aetUe up. 

PARISI 

Q 

A 

Q 

A 

Q 

A 

(COnt:inuinCJ) 

You were raac!y t:o settle up • 

l was ready. 

!'he money was in the bank. 

'fhe money was ·in t:he bank. 

An4 you were xeady to aettle up. 

'lb.at's right. 

Q Any question to why die! you go to ·aomaone 

anc! aay I am ready to settle up? Why 4i4D 't. you CJO and 

aet:tle up? 

A I was. 1 cou14 bave ~it right: -then, 

'86. 

not? 

I 

11re 

ou 

r-

+ .. '.·~~ ·. rn 
" 

. he 
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87. 

1 

2 

settle up. His statement was that he wouldn • t settle 

up. 

3 BY MR. PARIS: (COntinuing) 

4 Q In order to settle it, all you had to do 

5 was draw the checks and distribute itJ is that riqht? 

6 A That is true. 

7 MR. PARIS: Okay. 

8 I have no further questions. 

9 THE COURT: Anything on redirect, Mr. 

10 Pearsall? 

11 MR. PEARSALLa One question. 

12 

13 REDIRECT EXAMINATION 

14 BY MR. PEARSALLa 

15 Q Mr. swan, had you, or had you not, told 

16 members of your family, living up in the country, what. Zan's 

TI wishes were relative to the joint accounts prior to his death? 

18 A Ho, I hadn•t. 

19 Q Prior to Zan's death you had never told them 

20 what the accounts were --

21 

22 

23 

24 

25 

Pear•all. 

; _ .. 
s,: 

MR. PAltiS & Be ·answered it once, Judge .• 
t t 

'filE COURT a I believe he answered, Hr ·~ · 
1,! •• _. ,:.< 

MR. PEARSALL1 I have him tm redirect 

examination. 
1.74 
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THE COURT: The witness has answered that 

question. Be says: No, he had not told them prior 

to his death. 

MR. PEARSALL1 Be has in previous test.imony-­

'l'BE COURT : Wait. a minute, Mr. Pe araall • 

I hate to cut you off. 

I respectfully tell you not to telegraph 

to this witness what hie prior testimony has been. 

You asked a question and he answered you 

directly. 

If you want ~ ask him aame other question 

on redirect you certainly have the riqht to do it. 

Aa I understand the testimony he had not 

told them prior to death. 

MR. PEARSALL: But, Your Honor, may the 

witness be excused while I argue the matter? 

mE COURT : '!'here is DO need to arque • I 

hear4 what he aaic! and you heard what be said. If 

you have other questions qo ahead on. 

MR. PBARSALLa 'l'he purpose of redirect is 

rehabilitation in confused --
~:.'.t··· 

THE COURT a You had him on redirect t~· ~.. . 
J·.:. ·_ ·:. 

clear up the problem that he had and he qives you an 

answer on redirect that is unequivocal. 

JUt. PEARSALL a I u not aure he understood 

175 
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NO'l'E: At this time the reporter read back 

the last question and answer. 

THE COURT 1 What is your next question? 

5 BY MR. PEARSALLa (Continuing) 

6 Q Bad you ever discussed the joint accounts 

7 with relatives of your family prior to Zan's death? 

8 

9 

A 

Q 

Yes, yes. 

Die! you tell them what the understanding 

10 was with lan? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, 1 did. 

MR. PEARSALL: Row, may it please the Court, 

we have two diametrically opposed --

'IBE COURT: We have a witness testifyinq 

with two different ways. 

MR. PARIS: Objection. 

!'HE COURT a 'fhe Court will determine the 

credibility of the witness, Mr. Pearsall, like it 

c1oea in most cases where there ia not a jury sitting. 

IIR. PEARSALL: Ho further questions. 
.I 
t 

'ftiB COURT a All right, •ir • t~.:. · . 
,. . . . 

Do you ventleman have any further que,~ons?. 

MR. PARIS: Ro further questions. 

HR. KAUPPMAN a Ro, •ir. 

You max_ ei:ep down. 
1.7ti 

You may 
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return to counsel table, if you like. 

Who is your next witness, Mr. Pearsall? 

MR • PEARSALL 1 I call Judge Snoddy • 

NOTE a At this time the witness is sworn. 

JOHN R. SNODDY, JR., a witness called by 

the attorney for the plaintiffs, first being duly sworn, 

testified as follows& 

DIRECT BXAMINA'l'ION 

BY MR. PEARSALL 1 

Q Will you •tate your name, age, and occupa-

12 tion? 

13 A John R. Snoddy, Jr.r 57J Circuit Court Judge. 

Prior to your assumption of the bench, were 14 Q 

15 you ever consulted by William B. swan? 

16 A Yea, air. 

17 Q Do you recall the occasion, or the event, 

18 of your being conauli:ed? 

19 A Yea, air. J think the first time that they 

20 aaw me it was at a nstaurant at Sprouses Comer. I was 
~ .. ·f . ~-.. 

21 

22 

23 

24 

25 

there and I 4on • t recall whether it was at lunch or at cUrm•r f :· ·. 
an4 they came by and vave me aome 14ea of what the si tuatlon ('· .. 

~:. :". · ... 
was and what they wanted to talk to me about and I told them 

that J would help them, but could not CJO into the case at 

that time an4 would qive them an appointment as soon as 1 
1_.i7 
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1 coufd. 
2 Q When did you aee them next? 

3 A Oh, I guess it was a week or ao after that. 

4 I am sure it was after some papers had been served on them. 

5 Q How, whom did you •ee? 

6 A Bill swan and Mrs • SWan 1 Gracie Swan , was 

7 the first ones that talked with me. 

8 Q What did you understand was the natura of 

9 the problem of which you were consulted? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Mr. Swan advised me that his Uncle, whom 

I knew a lightly 1 Zan had died and· that prior to that time he 

had told him to put his money in a joint account with him and 

that he had been looking after his business and he bad tol~ 

him what he wanted him to do with it. 

Q 

A 

What did hi a uncle want him to do with it? 

Be wanted him to --

MR. KAUFFMAN: I would like to interpose 

my objection. I 4on't think there is objection as 

t.o what Judge Snoddy eaid up to a point about what 

be wanted to do and that he put the money in a joint 

account and telling what to do with it. Be qe~s 

too specific as to what was told there. 'that 1~ 

compounded hearsay from zan who is dead and William 

who is telling it to Judge Snoddy. I think it's 

purely hear••Y• 
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· THE COURT: Do you want b) be heard? 

MR. PEARSALL: It's highly germane as to 

what was the posture of the parties in this litigation 

in which $17,000 was paid out and to find out what 

was t:he matter and that Judge Snoddy was asked to 

handle 1 t and how he handled it. 

7 BY MR. PEARSALL: (Continuing) 

8 Q Judge Snoddy, at the time did you have any 

9 memorandum made? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A Yea. 

'IRE COURT a I a this testimony beinq offered 

for the truth of what it asaerta, Mr. Pearsall? 

IIR. PEARSALL: It's being offered not to 

prove that what Mr. SWan told him was a fact but for 

the fact that it was told to him and it was on the 

basis of what vaa told to him that he proceeded to 

represent llr. swan. 

'filE COURT: All right. I will overrule 

tbe objection. 

A 

MR. ltAUFI'MAN: Bote our exception. 
f··:·. 

'!'BE COURT a Rote your exception, air • f~' . 
~' .·· 

(Continuing) Be advised ae and a note·was 
~- .. 
·t-·:.. '". 

23 mac!e at tha~ time - if I can find it here -- It has been eo 

24 

25 

long I hope you will bear with me. 
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1 BY·· Ml. PEARSALL: (Continuing) 

2 Q Take your time, Judqe Snoddy. 

. 93. 

3 A It has been so long since this thing waa 

4 If you could eee my handwritinq you would understand why, 

5 but my secretary typed out a little note at t.he time. I 

6 think it' • probably -- I am •orry, Juc!ge • 

7 Q Just take your time, Judge, and find it. 

8 A I can recall what it was because I went over 

9 it last night. It was a typewritten slip which the secretary 

10 made and I wrote at 1:he bottom of it taken by my secretary 

11 from William Swan. 

12 Q Just take your time 1 now 1 to find it. 

13 ~he probability is that your file is 

14 organised from front to back rather than back to front or 

15 •omething like i:hat 1 air. 

16 A Yea. 

17 Wanted OUida Adcock to have the sum of 

18 $3,000. Shirley 'l'hrockmorton the •Wll of $3,000. Remainder 

19 to be 4ivided into four partaa Prec!erlck w. swan to get one-

20 fourth. Alma Kitchen to vet one-fourth. carrie swan to vet 
·.·.· 

21 one.;.fourth (ai•'ter-in-law) • William B. swan to get one-fourth. 
1... . . ? 

22 · lf ~Y complaints are mad.e forget about them and leave -t. in 

23 William B. swan • • name. Be CJave aoin collection, watchf. ·and 

24 autcaobile to Williu z. Swan. After paying all of the billa, 

25 William swan ••• to pay out the two bequests of $3 ,ooo and 
180 
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1:', ()ther to be divided into four parts. Put the money in 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

William swan • a name to be sure it was done like be wanted. 

Could not trust his brother. 

down at that time. 

Q 

A 

'!'hat is the . information my secretary took 

In your presence? 

Yes, air. 

MR. KAUPPMANa Continuing objection, Your 

Bonor, that it'• hearsay statements of Zan and 

objecting to it DOt beinq the etatement of Mr. 

William B. swan. 

noted. 

lfBB COURT 1 Objection overruled. 

HR. PARIS: Same objection. 

!'BE COURT • Same nling and exceptions 

MR. PEARSALL 1 I voulcl ·like to offer that, 

Your Honor. 

'fBE COOR'l' s Is 1 t avreeable, qentlemen, 

that we may •ubatitute a copy for voinq in the 

ncord •o that the Judge may keep his file intact? ,: .. -. ··. ·. 

MR. KAOFPMAN: l will have no objection ·-.~o 
r. . ....... 

~e introduction. -~: __ .-;_· .. · 
1;.-; .. 

~ COUR'ra Do you have any objectior{~to 

i:ba copy? 

am. DUPPHAN1 1.~ object = i:be 
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... ~ .~t·. " .. •· 

~· 

1 · introduction of the document not the copy. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

!'HE COURT: Objection is overruled based 

on the narrow ruling that it is not beinq offered 

as to the truth but that it asserts to show why he 

c!id what he cUd. 

You may continue , Mr. Pearsall • 

MR. PEARSALL: l would like to call for 

Exhibit B. 

!'BE COURT: All of them are down there 

(inc!icatinq). 

11 BY MR. PEARSALL: (Continuinq) 

12 Q .7uc!qe Snoddy, I hand you what has been 

13 marked as Plaintiffs' Exhibit B and ask if you have ever ••en 

14 that before? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yea, air, it was --

MR. PARIS a .1'u8t a minute, if Your Bonor 

please, you have already ruled that is not ac!mis-

aible and I assume that any testimony with reqard 

to ~at document woul4 not be admisaible. 

lfBE COURT : Let me aee the document, Mr. 

Sheriff • ROTE 1 At tbia time tbe Sheriff passel{]·:~:·. : ., 
l: ... :.. . ·( 

paper to the court. · 

!'BE COURT: What is your question to this 

wi tnes• u to this sxhibi t B, Mr. Pearsall? 
1.8Z 
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MR. PEARSALLa Bow it came into his 

possession and when he saw it. 

. 96. 

'l'BE COURT: Bow it came into his possession? 

MR. PEARSALL: When it came into his 

possession. 

'!HE COURT: That question is not inadmis­

sible. (The witne*s can answ~r, if he knows, 

JUDGE SRODDYa It was turned over to me at 

the aame time by Mr. and Mrs. William Swan. 

10 BY MR. PEARSALL: (Continuing) 

11 Q With what explanation? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21. : 

22 

23 

24 

25 

THE COURT: Just a moment. 

I eaetain the objection as to the 

explanation. 

3UDGE SNODDY: All right. 

'1'BE COURT : Do you want to wuch the 

record as to the explanation? 

MR. PEARSALL1 Yes, I think that would be 

in order. 

'fBE COURT a Por i:he record you are merely 

vouching it as to what it wou14 have been had ~. -~: 
Court allowed it on the record. t:: ·. · 

i.:'.: . ., . . . 
'"'DGE SNODDY 1 '!'hey atate4 that they put· · · · 

1D the special account in Farmers' Rational JSank 

in Appomattox and Mr. DeWitt Evans who vas the 
183 
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i"·." 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21' . 
~t·~ . ,. 

22'::. 
) .. '.: . 

23 

24 

25 

• ~f' .... 

banker then, who was head of the bank, advised them 

that something might have happened and they told 

him what they wanted to 4o with the money - how it 

would be made out - and they said something might 

happen to Mr. SWan so he should write something 

down so it could be carried out in the event some-

thing happened to him and at that time it was done • 

That was written down eimilar to what my statement 

that I took was. 

MR. PEARSALL1 Row, leaving the vouch, Your 

Honor --

TBE COUR'l'a All right, air. 

BY MR. PEARSALL: (Continuing) 

Q I believe you •tated that they brought to 

you a paper that had been served on William swan, is that 

correct? 

A 

Q 

A 

!'hat.'• right. 

What was the general thrust. of the paper? 

It was an order for him to turn over cer-

tain tiling-a to the Sheriff • Aa far •• I believe it vas a 

~ :.:__ I •an a coin collection, an automobile, and al~tch • . ,..:_.' 1'.. . 
an4. then l don't know if it vas the same day or not but'~·,:they 

i4 
~·; ····'. 

;ave me a paper that ha4 been served on them and it was not 

a Bill of Complaint it was an order and an order stating ~at 

they •hou14 DOt 41•poae of any ~t.S:a•ir func!a that were in the 
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1 Appomattox bank. 

2 0 Did you ever qet a copy of the Bill of 

3 Complaint? 

4 A At a later date I think that was served 

5 several days thereafter. 

6 Q What action did you take on behalf of them 

7 in connection with thia matter? 

8 A ~e next day or so I was in the courthouse 

9 at Buckingham and I ran into Mr. Vick and Mr. Pembleton and 

10 they were there at that t.ime to pick up the coin collection, 

11 the car, and the watch. I explained to them what the situation 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

was that there was no problem about the money that the money 

was all being held in escrow to be done with exactly as this 

boy had been told or as he told ae he had been told to dis­

pose of it and that the other parties - that Mr. Swan and 

Mr. Prederick SWan and t.hem - knew that and that the reason 

that it hadn't been paid out was that Mr. SWan wanted more 

money than he vas aupposed to get under that note and so 

forth and that he had been -- Or the advice that had been 

given Mr. Bill swan --
.• 

Q Did you have any further contact with :i;' ... · · 
,.;t ~ •• 
~·.~ .. ; 

.;. : : Messrs Vick or Pembleton? 
.. ~ . :. "' ·. ... -· 

A '!'hey aaid: Well, come on and CJO --

MR. KAOFPMAN: Which I will object to what 

lb:. Vick and Mr. Pembleton sai4, Your Honor. 
185 
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THE COURT: I will sustain that objection. 

That is hearsay. 

JUDGE SNODDY 1 All right. 

I advised them as to that and then I 

advised them that I was in and out of court at that 

time but was in the courthouse building - I was 

Commonwealth Attorney at the time - and I aaid I 

will be down and aee you all in a few days. I will 

call you ri;ht away and be in to aee you and we can 

get thia matter etraiqhtened out and the Deputy 

Shariff to14 them --

BY MR. PEARSALL 1 (Continuing) 

Q Did you go to ••• them? 

A Yes, I went down. I called and made an 

15 engaqement and went down to aee Mr. Vick and Mr. Pembleton 

16 and everything was very, very friendly. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q What was the aubstance of the understanding 

you reached? 

A Well, t.he aubstance was ~is 1 That I raised 

the question that $3,400 of the money had been gone because 

when Mr. swan wrote a check to pay the nurainq home for ,.Kr. 
.jt'..,: 

Zan Swan after hie death the check had been xeturned 
t~~· . . 

insufficient funds and that he had just checked a few c!&ys' ·.·. 

before that and there was $3,500 in there and that was a check 

for •ome $1,700, or •omething like that, and it was returned 

1.86 
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for insufficient ·funds and so he found out that Mrs. Shirley 

Throckmorton had cashed a check for $3,400 thereby depleting 

3 the account ao that there were inaufficient funds. I said 

4 that will have to be put back in the pot and they agreed t.o 

5 that. Further we went ahead and we agreed --

6 Q What was going to be the disposition of 

7 the matter, Judqe Snoddy? 

8 A Bxactly like Mr. Swan had told me. Exactly 

9 that was the agreement that it be done exactly that way. 

10 The only difference was that Mr. Swan vas a till to CJet the 

11 automobile. 'l'be only 6lfference was that Mr. swan had advised 

12 me be didn • t care and that the coin collection could be aold 

13 and the watch and the rest of it was agreed that it would be 

14 handled exactly like Mr. swan had tole! me Mr. Zan Swan had 

15 adviaed him he wanted 1 t done. 

16 Q Row, in reaching thia under• tanding, bad 

17 you been confronted with any contrary position by Messrs 

18 Vick and Pembleton? 

19 A Bo. 

20 Q ~i• was a 4isposition not readily reached 

2l wlthout any concesaiona baving to be made by anyone. 
( . .. . 
~· .... · 
r:~ ~.·· . 

;-"·. 

22 Ro, 'the only -- . ~ -. .... . A 

23 Q Was William swan to make the distribution? 

24 A ~ere waa thi• aonceaaion - it mac!e no 

25 difference to us who aade the .onT!~'ft •• long aa it went 
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the way it was supposed to qo. Since Mrs. Shirley Throclcmorton 

had qualified we aaw no reason why she shouldn't go ahead as 

administrator and dispose of it - distribute the money -

exactly as it was •upposed to have been distributed by Mr. 

Swan. 

Q Di4 Messrs Vick and Pembleton's clients 

have any different view as to how it vas supposed to be 

distributed? 

A They didn ' t make them known to me , if 

there ware. 

Q ~o, what waa L~e outcome of your meeting 

as far as •omethinCJ to report to your client in Buckinqham 

County? 

A It was -- ~ere vas to be an agreement 

drawn up and Bowar4 Vick wa• to c!raw it ap exactly as I just 
. . 

tole! you and his clients would aiqn lt. I wanted them t.o 

sign it before a Rotary an4 it. was to be sent to me and I 

would have all of my clients - who are the heirs and so 

forth 

Q On dle risk of beinq repetitious, what. was 

the \mderatandin9 that was embo41e4 in that agreement? ~:..' · :-·. 

A 

passing aown --
Q 

It. was that this was to be c!one instead of ·. . 

~-

Ju4qe Sno44y, instead of aaying •thia vas 

to be clone instead of• - ull .. the precise aqreemant. 
188 
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A The agreement reached was that $300 was 

to be paid to OUida Adcock 

Q $300? 

. 102. 

A $3,000 to OUida AdcoCkr $3,000 to Shirley 

Throckmorton and $3,400 was to be put back that Mrs._ 

Throckmorton had already cashed the check and I was later 

informed - Pembleton told me - that it was in an escrow 

account and it would be put in the pot and then the other 

was to be divided in four equal parts to William Swan, Mrs. 

Carrie Swan, Mrs. Kitchen, and to Frederick swan. 

Q Now, did you report this as a disposition 

of the matter to your clients? 

A 1 cUd and they advised me that they would 

•ign such an agreement that that ia all they wanted. 

Q Did you ask Mr. William Swan to get con-

currence with the rest of the family before the agreement 

was prepared? 

A Yes, sir. 

Q Did be report that he had gotten the 

agreement of the rest of ~e family? 

A Ye•, air. 

Q Did you ask Mr. Vick to prepare 'the aqrae-

mant then? 

A Yes. 

Q Did he prepare euch an aqreement? 

-1 f;:~Q~ ·-
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Be prepared such an agreement. I have ~ 

103. 

2 note back from Mr. ·Pembleton that Mr. Vick was out, would be 

3 out, of the office for a week or so but as aoon as he got 

4 back that. it would be prepared and an order would be pre-

5 pared and, I believe also, in that note he said that the 

6 $3,400 had been put into an escrow account and they would 

7 send me the agreement as soon aa Mr. Vick returned to his 

8 office. 

9 MR. PARIS 1 May I see that? Okay. 

MR. PEARSALL: It's already in. 10 

11 BY MR. PEARSALL: (Continuing) 

12 Q I hand you what has been introduced in 

13 

14 

15 

16 

17 

evidence as Plaintiffs' Exhibit I and ask if you recognize 

that.? 

A Yea, air. 

Q What is it.? 

A That is the agreement. that Mr. Vick drew up 

18 and hac! Mra. Shirley Throckmorton and Frederick Swan to sign 

19 and send it to me to be circulated by William SWan to be 

20 signed. However, the one they sent me had not been notarized 

21 -:;'ii&i! not been signed before a Notary - and I gave this/~.· · 
.. ~ ··:, l:.;, . ~- . 

22 .. ltr. William swan and be took it and circulated it and b~ught. 
: .t: . ' .. ,, ·. 1··. 

23 it back to me signed by all of the parties that I was repre-

24 eenting. 
25 Q How, you ••Y that you received a handwritten 

JVV 
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1 note ·from Mr. Pembleton. would you look in your file and see 

2 if you have that note? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A Yes, sir. 

MR. PEARSALL: I ask that it be marked as 

an exhibit. 

MR. PARIS: May I see it first? 

JUDGE SNODDY: Yes, sir. 

NOTE: At this time a paper was passed to 

defendant's counsel. 

THE COURT: Any objection 1 gentlemen? 

MR. PARIS: No, sir. 

'fHE COURT: All right. The exhibit will 

come into evidence as Plaintiffs' Exhibit R. For the 

record it is dated 8-4 from Robert E. Pembleton. 

All riqht you may continue 1 Mr. Pearsall. 

MR. PEARSALLt If I may have the exhibit 

I will interrogate the witness. 

NOTE 1 At this time the exhibit was passed 

to plaintiffs' counsel. 

20 BY MR. PEARSALL: (Continuing) 

21 Q It' a very brief , Your Bon or 1 in order::~ to 

22 interrogate him I would like to read it. 

23 •Jack, Boward is out for the rest of this 

24 week. !'be car ia here at t.he office and Mr. SWan can pick it 

25 up whenever be wiahas •. Boward will prepare the order on his 

1.91 
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1 zeturn. Copy of signed agreement enclosed. I have the $3,400 

2 in my escrow account. Regards 'B • • The •a• was for Bob 

3 Pembleton. 

4 Now, vas that the conclusion of the settle-

5 ment as far as you were concerned? 

6 A 'Yes, except that I had asked that an order 

An order confir.ming and verifying this con-7 making this 

8 

9 

10 

11 

12 

tract be entered because we were going right in the face of 
tl-~~u.~ . 

the statute of ~iBsent and distribution and I felt that that 

should be made a part of the record aince a suit had already 

been brought. 

Q Is that the order to which you understood 

13 Mr. Pembleton to be referrinq that Mr. Vick would prepare on 

14 his return? 

15 A Yes, •ir. 

16 Q Were you furni•had a copy of any such order? 

17 A· Bo, air, none was ever entered. 

18 Q Were you furnished a copy of any orders 

19 that were entered in the matter? 

20 

21 

22 

23 

A Ho, air. 
\' ... 

Q When did you learn whether or not then · .. - ·,. 

~~· ... 
were any orders entered in the matter? t· -~ · 

i~;: .:.· . 
A I ha4 to write numerous times and my tllents 

24 were getting out of band. 'they could not understand why I 

25 could not distribua tbe money and that it had been eo long 
'iQ? 
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1 and I was advised that they would be able to pay it out after 

2 six months and that they would not be able to pay it before 

3 six months because the commissioner of Accounts would not 

4 allow them to do so. I have a letter to that effect from 

5 Mr. Vick and so I kept writing and they kept putting me off. 

s So finally I got a letter from them, I believe it was in July 

7 - eomething like that - of the next year, with checks payable. 

s Prior to that time they paid $3,000 to Quida Adcock, prior to 

9 that time. 

10 Q Bad they paid that thxouqh you? 

11 A I believe ~hey did. I don't recall. 

12 Q Bad you also, in the meantime, become aware 

13 of the fact that the 110ney had bean withdrawn from the 

14 Farmers' National Bank and delivered to the administrator? 

18 

19 

20 

21 

22 

23 

24 

A 

that aa soon as 

Q 

file. 

A I received checks. 

Q 'l'ake your time and find them. 

A 
~· ··. 

On June 21at, 1972, I received a lett~a · 
I• " .~ 

•near Jack, I am enclosing a copy of first and final acCount-

1nq of the estate of Alexander a. swan alonq with the ~ec:ka 
and receipt• which we would appreciate your havinq endorsed 

25 and returned to ua. lfhank you •o much for your cooperation. • 
193 
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1· He sent me these checks for $5,682.63 

2 payable to William E. swan and John R. Snoddy, Jr. 1 Attorney 1 

3 Carrie R. swan and John R. Snoddy, Jr. her attorney, to Alma 

4 Kitchen and John R. Snoddy, Jr. her attorney, and a copy of 

5 the first and final accounting in which I saw that 17,000 

6 and some dollars had been paid out as a fee to Messrs Vick 

7 and Pembleton and a further fee down in there. I only have 

a a copy hera because I think you filed it with the original 

9 suit. Thera was a further charge - an additional charge, 

10 an additional fee - I think for representing the adminiatratr 

11 My clients would not taka the checks. 'fhey had been led to 

12 believe tbey were CJOing to 9et considerable more than that 

13 knowing what the amount of the money was. 

14 Q I hand you what is filed with the Bill of 

15 Complaint as Exhibit T and ask you if that is the account? 

16 A That 1a the account. !'hat is ~e firat 

17 time that I knew anything about there being any fee of 

18 attorneys• feea as per court order 8-12-71 which would 

19 been the year before that. 

20 

21 . 

22 

Q 

A 

Q 

23 been entered? 

24 A 

Bad you ever •een a copy of that _ .. ,.~ .. 

No, sir. 

Bad you ever been told any such order 

1101 air. % asked Mr. Vick and Mr. 

25 I •aid a What kind of fee are you all going to charge 
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clients? I don't want to be out of line with mine and ao 

forth. I was told that it would be reasonable and the Court 

would set it. 

Q Did you ever receive any advice whatsoever 

that they were goinq to court to have their fee set? 

A That was after this had already been done. 

Q That was after the agreement had been 

aiqned 

A Yes, air. 

Q -- that you had the conversation. 

A Yes, oh, yea. 

Q Die! you ever have an intiaation whatsoever 

that Messrs Vick and Pembleton had any agreement relative 

to fee from Mrs. '.rhrocJaaorton? 

A No, air. After I got this and my clients 

did not - or would not - take the aoney l went and came down 

to Richmond and went to the court and found the paper and 

found in them copies of an agreement which was aignad by Mrs. 

'l'hrockmorton, supposedly, on the aame day that she qualified 

allowing them one-third of the estate. 
~. 

Q Bad this ever been a subject matter of any 

conversation whatsoever with you? 

A No, air. 

Q Any intimation whatsoever? 

No, air. There would have been no agreement 
195 
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1 if that had been 

2 '!'HE COURT: Let me see if I understand you, 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Judge. 

Did you find this agreement between her 

and her attorney prior to the agreement between all 

of the heirs? 

JUDGE SNODDY a Oh, no 1 air. 

'l'BE COURT: It was after. 

JUDGE SNODDY: I found that out, air, after 

the final accountinq, which was a year later. A 

year after the order had been entered paying th.m 

and everything alae. 

13 BY MR. PEARSALL: (Continuing) 

14 Q Bad you received any notice whatsoever that 

15 Messrs Vick and Pembleton were goinq to apply i:O the Court 

16 for an allowance of fee? 

17 A Ro, air. 

18 Q Did you think ~e allowance of $17,000 was 

19 reasonable? 

22 

23 

24 

25 

A 'Mo. 

MR. KAUPPMAN: I object to that. 

JUDGE SNODDY& !'hat would be my opini~~. 
-~<.' . 

THE COURT: Objection sustained. 
. ~ . 

You probably would be an expert now at 

aetting fee a, but at that i:illle --
196 
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MR. KAUFFMAN: I think he would have to 

qualify it as to Buckingham County, Judge. 

MR. PEARSALL• Witness with you. 

5 CROSS-EXAMINATION 

6 BY MR. KAUFFMAN : 

7 Q Judqe Snoddy, you testified that Mr. 

s William E. SWan came to see you first at a restaurant and 

"110. 

9 thereafter made an appointment to see you and at that appoint­

to ment he explained to you an oral aqreement with his uncle, 

11 Alexander - or Zan - SWan. Did you ever advise Mr. Swan 

12 that he should qualify as a&ministrator of his uncle's estate? 

13 A I told him that someone would have to 

14 qualify as adminiatrat:or. At that time the 30 days had not; 

15 run and there vas no way that anyone between this qroup there 

16 would have been in aqreement as to who would serve as 

17 administrator. 

18 Q You thereafter found out that Shirley 

19 Throckmorton had qualified. 

20 

21 

22 

23 

24 

25 

A Yea, sir. She qualified the day after the 
L· 30 4~ys ran out or several days thereafter. ~·· · 
~ . 

t' Q When this agreement was entere~ into, ~at 
6' .. . . 
f.. . 

you have identified Maybe you still have it, air. f'~s i · , ·-

sir, you still have it. 

A Yea, sir. 
1.97 
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You kept it? 

It was entered into --

111. 

THE COURT a Mr. Kauffman, which agreement 

are you talking about? ~he one between Vick and 

Pembleton --

MR. ltAUFPMANa Dated July 5, 1971. What 

is the exhibit number? 

JUDGE SNODDYs Exhibit I. 

9 BY MR. KAUFFMANa (Continuinq) 

10 Q In the first paragraph it says - does it 

11 not? - that •all •••eta of the eatate of Alexander B. swan, 

12 deceased, shall be turned over to Shirley s. 'l'hrockmorton, 

13 administrator of said estate, who qualified aa such in the 

14 Chancery court of the City of Richmond, Virginia, on June 9, 

15 1971, for adminiatration and distribution in accordance with 

16 this agreement and un4er the 4irection of said Chancery Court 

17 of the City of Richmond. • 

18 A Yea, air. 

19 You realized at that time that an inheri-

20 t.ance tax ntum would have to be filed. 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Yes, air. 
:r 
~-
".• 
t. 
I·' •. 

And an accounting would have to be filec!~ · , .... • 
~ ... . .. ·.;_ . . .,. .. 

Yes. 

AD4 a bond premium would have to be obtained. 

Yea. 
1.98 
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And normal things of administration of : · 

112. 

2 estate would have to be done. 

3 A Yes, sir. 

4 Q So that the estate at that point cannot 

5 have been handled in the way that Alexander Swan had directed 

6 William Swan under the oral agreement. 

7 

8 

9 

A 

Q 

A 

Until he became administrator. 

But he never intended to become administrato~ 

Be didn • t aay whether he would or would not. 

10 I ~k it that he would agree upon aomeone. 

11 Q And you never diacuased any of this with 

12 Shirley Throckmorton. 

13 A Never aaw Shirley Throckmorton. 'l'Oday is 

14 the first I have seen her. 

15 Q You aaid that Boward Vick referred - or 

16 Bob Pembleton referred - ·t:o an order. Wasn't he referring 

17 to the order c!iamiaeing the lawsuit he brouqht and to qet 

18 the money from the bank in Appomattox? Is that. the order he 

19 would haw entered? 

20 

21 

22 

23 

24 

A Ho, •ir, be would have an order -- It was 
f ... 

agreed between us at the time that he would have an ora;r . . . 

ent~ed ratifying and agreeing to this distribution to ie 
~·· .... 

ratified by the Judge in this case. 
f; .· 

Q Row, wasn't an order ul~tely enterec! 

25 dismiaaing tile baDk as party 4efen4ant ea 41rectinq money to 
199 
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1 be turned over to Shirley Throckmorton and your client was 

2 served with a copy of that? 

3 

4 

5 

6 

7 

8 

A 

Q 

A 

Q 

A 

Q 

Be was served with a copy of that. 

And that dismissed the lawsuit. 

The lawsuit was still pending. 

It dismissed the lawsuit as to the bank. 

As to the bank. 'lbe other was still pendinq. 

But wasn't that order one of the orders you 

9 all had discussed? 

10 A No, sir. 

11 Q It vas not? 

12 A No, air. 

13 Q But you did serve a paper 

14 A Yes, it was served on htm and he brought it 

15 to me. I never served any copies on Messrs Vick and Pembleton. 

16 T.he first time I eaw the order I came and found them out in 

17 July. 

18 Q 

19 COmplaint. 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

You were delivering a copy of the Bill of 

Yes. 

And no response vas filed. 
r~ . ~: ... 
-.J. • • :·.~ 

It vas aqreed that I was not qoinq t:o f: · ·~ · · 
~-- ··:.: 

Ho response was filed by you. 

It vas agreed when we entered into ~e 

25 agreement that i~ wou14 not be ne~ry ma that everything 
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had been worked out and that this agreement would be ratified 

by the Court and that that would be the disposition of the 

matter. 

Q And so when you got the -- When you got 

the first and final account the amount showed that the Court 

had ordered the fee to be paid to Pembleton and Vick. Did it 

show in the accounting? 

A It states Robert E. Pembleton and Howard 

R. Vick, attorney fees as per court order 8-12-71, $17,629. 

Q '!'hat ia what prompted you to qo look at the 

court record. 

A Yes, sir. 

Q And that is the court order that had been 

entered at ~hat time. 

A Yes. 

CROSS-EXAMINATION 

BY MR. PARIS: 

Q You mentioned your clients and their 

clients. What 414 you understand to be or who did you under-

a'tan4 Messrs Viele and Pembleton U) npreeent? i:·· .. ·,· 
tc' .... 
~f. 

A Mr. Pred Swan and Mra. Shirley '.l'hrocJalorton. 
~ . 

Q And, of course, Pred swan would be the. · · 
recipient of one-fourth of the balance after ~he specific 

requests were pai4. 
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MR. PARIS: That is all I have. 

'mE COURT: Anything on redirect? 

MR. PEARSALL t No redirect. 

THE COURT: So we are clear on B-12-71, 

you did represent William Swan at that time. 

JUDGE SNODDY : Yes , air. 

115. 

'!HE COURT: When the particular court order 

was entered. 

JUDGE SNODDY: Yes. 

THE COURT a May Judge Snoddy be excused 1 

gentlemen? Or will he be called later? 

MR. PEARSALL 1 Yes 1 Your Honor. 

ftE COURT: You are perfectly free to •tay 

with us if you 11ke, but I am •ure there are other 

thinq• you would like to be about and we are so very 

honored to have you here. 

Let me have the exhibits. 

Mr. Pearsall, would you make sure that 

these two exhibits - or the ones that came ln from 
t~'"'·: : .... 

his file, K and J that we have received copies if.or 

- are returned to Judge Snoddy so he may have ~ 
back for his files. 

MR. PEARSALL: Judqe Snoddy will leave me 

hi• file and I will place copies in it and get it 
I 

-


